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KANSAS  COURT  OP  APPEAIiS, 
Northern  Department. 


13.  An  application  for  a  rehearing  of  any 
cause  shall  be  by  petition,  signed  by  coun- 
sel, particularly  settinpr  forth  the  grounds 
thereof,  and  showing  either  that  some  ques- 
tioa  decisive  of  the  case  and  duly  submit- 
ted by  counsel  has  been  overlooked  by  the 
court,  or  that  the  decision  Is  In  conflict  with 
an  express  statute  or  controlling  decision, 
to  which  the  attention  of  the  court  was  not 
called  either  In  the  brief  or  oral  argument, 
or  which  has  been  overlooked  by  the  court; 


and  the  question,  statute  or  decision  so  over- 
looked must  be  distinctly  and  particularly 
set  forth  In  the  petition.  Such  petition  must 
be  filed  within  20  days  from  the  date  of  the 
decision,  and  a  copy  thereof  must  be  served 
on  the  opposite  party.  No  argument  or  brief 
will  be  allowed  on  the  petition,  but  if  the 
application  Is  granted,  the  case  will  be  as- 
signed for  rehearing,  and  such  time  given  for 
argument  or  brief  as  the  court  may  allow. 
As  amended  June  29,  1895. 


Southern  Department. 


14.  All  applications  for  rehearing  of  any  case 
shall  be  by  petition,  signed  by  the  party  or  his 
attorney,  setting  forth  the  particular  grounds 
therefor,  In  which  it  must  be  made  to  appear 
that  some  question  decisive  of  the  cause 
which  was  duly  submitted  by  counsel  has  been 
overlooked  by  the  court,  or  that  the  decision 
Is  in  conflict  with  some  expressed  statute  or 
controlling  decision,  to  which  the  attention  of 
the  court  was  not  called  either  In  brief  or  oral 
argument,  or  which  has  been  overlooked  by 
the  court.  The  question,  statute  or  decision 
80  overlooked  must  be  distinctly  and  particu- 


larly set  forth  in  the  petition.  The  said  peti- 
tion must  be  filed  within  20  days  from  the 
date  of  filing  of  the  opinion  with  the  clerk  of 
the  division  of  the  court  In  which  said  case 
belongs;  and  a  copy  of  the  petition  must  be 
served  on  the  opposite  party,  or  his  attorney, 
within  10  days  after  the  filing  of  the  same. 
No  argument  or  brief  will  be  allowed  on  such 
petition,  but  If  same  Is  granted  the  case  will 
be  assigned  for  rehearing,  and  snch  time  given 
for  argument  or  briefs  as  the  court  may  allow. 

Amendment  of  Rule  14,  40  Pac.  vUL 
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BECK  T.  THOMPSON.    (Now  1,42a) 
<Sapreme  Court  of  Nerada.     Aug.  16,  1885.) 

AFPBAI/— REHB.lItIKO— MATT8B8  CONBIDEBBD. 

On  rehearing,  the  Bupreme  court  will  not 
consider  points  not  raised  on  the  original  argu- 
ment 

On  petition  for  rehearing.    Denied. 
For  forrn^  report,  see  40  Pac.  516. 

BONNIFIELD,  J.  The  appellant  has  filed 
a  petition  for  rehearing.  On  this  appeal,  the 
counsel  for  appellant  presented  and  argued 
the  foUowing  points,  to  wit:  (1)  The  $30,000 
transactlcm.  Including  the  $10,000  note;  (2) 
the  question  of  rental;  (3)  the  question  of 
wages.  In  the  petition  for  rehearing,  the 
second  point  above  named  (the  question  of 
rent)  is  again  presented,  as  follows:  "We 
respectfully  submit,  also,  that  this  court  er- 
red, apm  this  appeal,  in  holding  that  there 
was  no  error  In  the  rent  account,  as  settled 
by  the  low»  eourb  Nowhere  in  the  evidence 
can  an  agreement  be  found  that  no  rent  was 
to  be  paid  in  case  of  destruction  of  the  mill 
by  fire."  The  evldencte  shows  that  rent 
was  paid  to  Lake  by  Bole  up  to  the  date  of 
the  destruction  of  the  mill,  on  the  10th  day 
of  October,  1881;  that,  on  June  1,  1882,  Lake 
and  Beck  received  a  credit  for  rent  in  the 
sum  of  $1,466.66,  and  that  from  then  for- 
ward they  received  a  credit  of  $400  per 
month,  including  the  month  of  June.  From 
October  10,  1881,  to  June  1,  1882,  there  are 
r^  months.  The  $1,466.66  paid  the  rent  t<x 
3%  months,  leaving  4  months  toe  which  no 
rent  was  charged  on  the  books  by  Lake  & 
Beck  to  H.  H.  Beck  &  Co.,  and  none  was 
paid.  Evidently  this  period  of  four  months 
was  the  p«4od  during  which  the  new  mill 
was  being  built  by  Lake  &  Beck.  It  appears 
from  the  evidence  that  Lake  did  not  die 
till  more  than  two  years  after  the  explrati<m 
of  these  four  months.  And  tliere  is  no  evi- 
dence that  Lake  made  any  complaint  about 
there  being  no  charge  made  for  rent  for  the 
four  months,  or  that  he  claimed  that  rent 
should  be  paid  therefor.  These  facts  tend  to 
show  that  it  was  agreed  and  understood  by 
the  parties  that  no  rent  was  to  be  paid  for 
the  timr  months  the  new  mill  was  being  con- 
T,4lr.D0.1 — 1 


strncted.  We  see  no  reason  to  change  tlie 
conclusion  we  arrived  at  heretofore  on  the 
question  of  rent 

All  the  points  raised  in  the  petltlcm,  except 
as  to  the  rent,  are  new  matters,  and,  under 
the  decisions  of  a  long  line  of  authorittes, 
they  should  not  be  considered,  on  petition  tot 
rehearing.  "A  rehe&ring  in  .the  supreme 
court  will  not  be  granted  in  order  to  consid- 
er points  not  made  in  the  argument  uiwn 
which  the  case  was  originally  submitted." 
Kellogg  V.  Cochran,  87  Cal.  192,  25  Pac.  67T. 
"The  supreme  court  will  not  consider  a  peti- 
tion for  rehearing  that  attempts  to  discuss 
the  case  upon  grounds  which  were  not  pre- 
sented in  the  original  argument  or  discussed 
in  its  opinion."  San  Francisco  v.  Pacific 
Bank,  89  Cal.  23,  26  Pac.  616,  835.  "New 
questions  cannot  be  raised  for  the  first  time 
on  motion  for  rehearing."  2  Bnc.  PL  & 
Prac.  386,  and  authorities  cited  in  note  1. 
"Counsel  are  presumed  to  have  presented  on 
the  original  argument  all  the  grounds  upon 
which  they  rely  for  the  affirmance  or  rever- 
sal of  the  judgment  appealed  f»>m."  Id., 
and  note  2.  We  fully  concur  with  the  above- 
named  authorities.    A  rehearing  is  denied. 

BI6ELOW,  C.  J.,  and  BELKNAP,  3^  con- 
cur. 


(2S  Or.  72) 
BALFOUR  et  al.  v.  BURNETT  et  «L 
(Supreme  Court  of  Oregon.    Ang.  6,  1896.) 

FOKBCLOSURB    PbOCEEDINO  — SEP  ABATE     HaLB     OF 

Part— Demand  bt  Claimant. 
Hill's  Code,  §  292,  providing  that  where 
a  portion  of  the  land  to  be  sold  under  ezecntion 
is  claimed  by  a  third  person  such  portion  shall, 
on  his  request  be,  sold  separately,  does  not  in- 
clude defendants  in  a  foreclosure  suit  under  a 
judgment  in  which  land  is  sold,  but  refers  to 
one  not  a  party  to  the  suit  who  acquired  title 
to  a  portion  of  the  land  subject  to  the  judgment 

Appeal  from  circuit  court,  Douglas  county; 
J.  0.  FuUerton,  Judge. 

Action  by  Robert  Balfoar  and  others 
against  James  D.  Burnett  and  others  to 
foreclose  a  mortgage.  From  an  order  con- 
firming the  foreclosure  sale,  defendants 
Thomas  B.  Burnett  and  others  appeaL 
AJUrmed. 
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W.  R.  Willis,  for  appdlants.  3.  W.  Ham- 
ilton, tor  respondoita. 

MOORE.  3.  Tbis  to  an  appeal  from  an 
order  confirming  a  sale  of  real  property. 
The  facts  are  that  the  plaintUfg,  having  ob- 
tained a  decree  forecloBing  a  mortgage  on 
certain  tracts  of  contignons  land  in  Dooglaa 
county,  caused  an  execution  to  be  issued 
against  the  property  adjudged  to  be  sold, 
directed  to  the  shertft  of  said  county,  who 
advertised  the  sale  to  take  place  on  Febru- 
ary 24,  1894,  at  which  time  the  defendants 
Thomas  B.  Burnett,  Jasper  Waite,  and  Shir- 
ley Waite,  claiming  a  portion  of  said  prem- 
ises, requested  the  officer  to  sell  the  same 
separately,  bat,  after  offering  for  sale  a 
part  of  the  lands  so  claimed  by  them,  and 
failing  to  receive  any  bid  therefor,  ttie  sher- 
iff sold  the  mortgaged  premises  en  masse  to 
the  plaintiffs,  who,  upon  the  return  of  the 
officer,  moved  the  court  for  an  order  con- 
firming the  sale,  to  which  the  said  defend- 
ants filed  objections,  which  having  been 
overruled,  the  court  made  an  order  confirm- 
ing the  sale,  from  which  the  said  defend- 
ants appeal,  and  contend  that  they  claimed 
a  portion  of  the  mortgaged  premises  as 
"third  persons,"  and,  having  requested  the 
sheriff  to  sell  the  same  separately,  his  fail- 
ure to  do  so  was  an  iitegnlarity  which 
should  avoid  the  sale. 

The  statute  prescribing  the  manner  of 
8ale,  so  far  as  applicable  to  tbe  case  at  bar, 
is  as  follows:  "When  the  sale  is  of  real 
property,  and  consisting  of  several  known 
lots  or  parcels,  they  shall  6e  sold  separately 
or  otherwise,  as  is  likely  to  bring  the  high- 
est price,  or  when  a  portion  of  such  real 
property  is  claimed  by  a  third  person,  and 
he  requests  it  to  be  sold  separately,  such 
portion  shall  be  sold  separately."  Hill's 
Code,  I  2!)2.  A  proper  d^Inition  of  tbe 
term  "third  person"  is  important  in  tbe  de- 
termination of  tbe  defendants'  right  to  in- 
sist upon  a  separate  sale  of  that  portion  of 
the  mortgaged  premises  so  claimed  by  them. 
Bouvier,  in  his  Law  Dictionary,  in  defining 
the  term,  says:  "But  it  is  difficult  to  give  a 
very  definite  idea  of 'third  persons';  forsome- 
tlmes  those  who  are  not  parties  to  the  con- 
tract, but  who  represent  the  rights  of  the 
original  parties,  as  executors,  are  not  to  be 
considered  tliird  persons,"— while  Anderson, 
in  his  more  recent  work,  referring  to  the 
term,  says:  "Strangers  are  'third  persons' 
generally,— all  persons  In  the  world  except 
parties  and  privies.  For  example,  those 
who  are  in  no  way  parties  to  a  covenant, 
nor  bound  by  it,  are  said  to  be  strangers  to 
tbe  covenant."  The  latter  definition  would 
Hccm  to  make  tbe  term  synonymous  with 
"strangers";  but,  since  a  person  claiming  a 
portion  of  the  premises  subject  to  the  lien 
of  a  Judgment  must  be  In  privity  with  the 
Judgment  debtor,  and  bound  by  the  Judg- 
ment, he  could  not  be  a  stranger  to  it,  and 
hence  the  definition  as  given  by  Anderson 


Is  not  applicable  to  the  term  as  used  in  tbe 
statute;  for.  If  tbe  person  clalmtng  a  por- 
tion of  the  iffemises  offered  for  sale  were  a 
stranger  to  the  Judgment,  bis  property 
would  not  be  bound  by  it,  and  there  would 
be  no  necessity  to  request  a  separate  sale, 
and  any  attempt  to  sell  it  as  tbe  property  of 
the  Judgment  debtor  would  be  restrained 
upon  invoking  the  equitable  powers  of  the 
court.  In  Leese  v.  Clark,  20  CaL  423,  the 
court,  interpreting  an  act  of  congress  which, 
inter  alia,  provided:  "And  be  it  further 
enacted,  tliat  the  final  decrees  rendered  by 
the  said  commissioners  or  by  the  district  or 
supreme  court  of  the  United  States,  or  any 
patent  to  be  issued  under  this  act,  shall  be 
conclusive  between  tbe  United  States  and 
tbe  claimants  only,  and  shall  not  affect  the 
interest  of  tliird  persons,"— said:  "The  term 
third  persons'  refers  not  to  all  persons  oth- 
er than  the  United  States  and  tbe  claim- 
ants, but  to  those  who  bold  lndq)endent  ti- 
tles arising  previous  to  the  acquisition  of 
the  country.  Tbe  latter  class  are  not  bar- 
red by  the  decree  and  patent,  for  they  do 
not  hold  it  in  subordinaticm  to  the  action  of 
the  government,  new  by  any  title  subse- 
quent, but  by  title  arising  anterior  to  the 
conquest."  It  will  be  seen  that  the  court  in 
tbis  case  limits  the  term  to  a  particular 
class,  and  does  not  extend  it  to  all  persons 
other  than  the  United  States  and  claimants 
thereunder,  thus  conclusively  showing  that 
It  is  not  in  all  cases  synonymous  with 
"stranger."  The  term  "third  person,"  as 
used  lU  the  statute  under  consideration,  evi- 
dently means  one  who  was  not  a  party  to 
the  Judgment  or  decree,  but  who  has  acquir- 
ed a  title  to  a  portion  of  the  Judgment  debt- 
or's real  property  subsequent  to  the  rendi- 
tion of  the  Judgment  or  decree,  and  is  privy 
to  and  bound  by  it,  but,  having  obtained  his 
title  subsequent  to  the  lien  of  the  Judgment, 
he  is  entitled,  upon  request,  to  have  that 
portion  of  the  debtor's  estate  claimed  by 
him  sold  separately,  in  order  that  be  may 
redeem  it  from  the  sale;  but.  If  he  has  se- 
cured a  title  to  all  the  real  property  which 
the  Judgment  debtor  had,  or  all  that  was 
subject  to  tbe  lien  of  the  Judgment,  he  has 
put  himself  in  tbe  place  of  his  grantor,  so 
far  as  the  property  is  concerned,  and  cannot 
Insist  upon  a  separate  sale  of  any  i>ortion 
of  it  In  the  case  at  bar,  the  record  dis- 
closes that  the  appellants  were  parties  to 
the  decree,  and  are  bound  by  it,  and.  apply- 
ing the  interpretation  above  given,  they  are 
not  "third  persons,"  within  the  meaning  of 
tbe  statute.  Had  they  desired  a  separate 
sale  of  that  portion  of  the  mortgaged  prem- 
ises so  claimed  by  them,  they  had  tbe  right 
to  Invoke  the  aid  of  the  court  to  adjust  their 
equities,  and  by  a  decree  prescribe  the  man- 
ner of  sale  (2  Jones,  Mortg.  §  161C);  but,  fail- 
ing to  apply  for  this  relief  when  they  were 
before  the  court,  they  cannot  now  claim  to 
be  "third  persons"  to  the  decree,  and  hence 
had  no  riglit  to  insist  upon  a  separate  sale. 
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The  statute  Invests  the  officer  making  a  sale 
of  real  lii-operty  In  such  cases  with  a  discre- 
tion, which  will  not  be  reviewed  except  for 
abuse  (Grlswold  -v.  Stoughton,  2  Or.  &4; 
Dolph  V.  Barney,  5  Or.  211;  Bank  v.  Page, 
7  Or.  455;  IjClnenweber  v.  Brown,  24  Or. 
548,  34  Pac.  475,  and  38  Pac.  4;  Bays  v. 
Tnilson,  25  Or.  109,  35  Pac.  26);  and,  the 
-sheriff  having  sold  the  premises  en  masse, 
it  must  be  presumed  that  the  method  adopt- 
ed was  the  one  best  calculated  to  realize  the 
greatest  amount  for  the  property  sold. 
There  being  no  error  In  the  order  confirming 
the  sale,  it  follows  that  It  must  be  affirmed, 
and  it  is  80  ordered. 


(28  Or.  77) 

VEDDBE  V.  MARION  COUNTY. 

(Supreme  Coort  of  Oregon.    Aug.  5,  1895.) 

Vacation  or  Road. 

AppUcation  was  made  to  establish  a 
road  to  run  118  rods  to  a  certain  point  in  the  W. 
road,  the  new  road  running  perpendicular  to 
the  W.  road,  and  also  to  vacate  a  road  which 
commenced  at  the  same  point  and  intersected 
the  \V.  road  at  a  point  three-eighths  of  a  mile 
from  the  point  of  intersection  of  the  new  road 
with  the  W.  road;  the  new  and  the  old  road 
thereby  making  with  each  other  an  angle  of 
aboat  45  degrees.  Held,  that  the  petition  was 
pioperly  treated  as  two  proceedings,  the  one  to 
establish  and  the  other  to  vacate  a  road,  and  not 
as  one  proceeding  to  alter  a  road ;  and  therefore 
the  establishment  of  the  new  road  did  not  va- 
cate the  old  road.    Bean,  0.  J.,  disseating. 


On  rehearing. 
335)  adhered  to. 


Original  opinion  (36    Pac. 


WOLVERTON,  J.  The  county  court  has 
supervision  of  aU  county  roads.  There  are 
three  distinct  instances  in  which  the  Jurisdic- 
tion of  the  court  may  be  exercised:  First,  to 
establish;  second,  to  alter;  and,  third,  to  va- 
cate. These  would  seem  to  be  the  natural 
subdivisions  for  the  exercise  of  its  powers  as 
touching  the  establishment  and  discontinu- 
ance of  county  roads  from  a  survey  of  the 
statutes  bearing  upon  the  subject  The  lan- 
guage of  section  4061,  Hill's  CkxJe,  Is:  "No 
county  road  shall  be  hereafter  established, 
nor  sliall  any  such  road  be  altered  or  vacated 
in  any  county  In  this  state  except  by  the  au- 
thority of  the  county  court  of  the  proper  coun- 
ty;" and  of  section  4063:  "When  any  peti- 
tion shall  be  presented  for  the  action  of  the 
county  court  for  laying  out,  alteration,  or  va- 
cation of  any  county  road,  It  shall  be  accom- 
panied by  satisfactory  proof,"  etc.  The  Jviris- 
diction  of  the  connty  court  is  obtained  by  pe- 
tition signed  by  at  least  12  householders  of 
rhe  cotmty  residing  In  the  vicinity  where  said 
road  is  to  be  laid  out,  altered,  or  vacated.  It 
is  believed  that  It  Is  not  good  practice  to 
combine  two  of  these  causes  for  calling  Into 
requisition  the  functions  of  the  court.  Stra- 
lian,  J.,  In  a  former  appeal  of  this  cause,  inti- 
mated that  In  a  case  where  the  location  of 
tbe  new  road  would  virtually  supersede  the 


old,  or  render  it  useless  or  unnecessary,  there 
could  be  no  objection  to  combining  an  appli- 
cation for  the  location  with  one  for  vacation 
In  the  same  proceeding,  but  If  there  should 
appear  to  be  no  connection  or  relation  what- 
ever between  the  two  no  doubt  then  existed 
but  the  better  practice  would  be  to  prosecute 
them  by  separate  proceedings.  22  Or.  270,  29 
Pac.  619.  The  reasons  for  this  are  substan- 
tlaL  Suppose  a  petition  be  filed  for  the  es- 
tablishment of  two  distinct  and  detached 
pieces  of  road,  separated  one  from  the  other 
by  two  miles  at  the  nearest  point.  The 
householders  residing  within  the  vicinity  of 
one  may  not  all  reside  In  the  vicinity  of  the 
other,  and  hence  those  residing  without  the 
vicinity  of  one  and  within  the  vicinity  of  the 
other  could  not  be  legal  petltionets  for  both 
roads.  The  same  may  be  said  of  a  t>etltion 
to  establish  one  road  and  to  vacate  another 
where  relatively  situated  as  In  the  supposed 
case  of  a  petition  for  two  distinct  and  de- 
tached roads.  The  application  of  this  princi- 
ple promotes  a  construction  of  the  statute 
which  would  seem  to  be  mure  in  consonance 
with  its  spirit,  as  it  tends  to  prevent  the 
combination  of  different  localities  to  the  in- 
Jury  of  some  other.  It  might  be  possible  to 
vacate  a  road  or  a  portion  thereof  by  com- 
bining it  with  the  location  of  another,  where- 
as a  petition  to  vacate  singly  would  fall,  and 
vice  versa.  The  power  to  make  alterations  In 
county  roads  is  simply  the  power  to  make 
changes  therein.  Where  an  alteration  is 
made.  If  the  route  of  a  road  is  defiected,  the 
new  road  takes  the  place  of  the  old.  When- 
ever It  in  effect  supersedes  the  latter,  and 
renders  it  useless  or  xmnecessary,  the  old  road 
Is  thereby  discontinued  as  a  necessary  conse- 
quence of  the  establishment  of  a  different 
route.  Brook  v.  Horton,  68  Cal.  554,  10  Pac 
204;  Hobart  v.  Plymouth  Co.,  100  Mass.  159; 
Helple  V.  Clackamas  Co.,  20  Or.  149,  25  Pac. 
291;  Bliss  V.  Deerfield,  13  Pick.  107;  Good- 
win V.  Inhabitants  of  Marblehead,  1  Allen, 
37;  Com.  v.  Inhabitants  of  Westborough,  3 
Mass.  406;   Bowley  v.  Walker,  8  Allen,  21. 

The  petition,  which  Is  the  foundation  for 
the  proceedings  in  the  county  court  Is  as  fol- 
lows: "The  undersigned,  your  petitioners,  re- 
spectfully ask  for  the  location  and  establish- 
ment of  a  coimty  road  commencing  at  the 
northwest  corner  of  the  donation  land  claim 
of  W.  Eastham,  in  section  25,  Tp.  5  S.,  R.  1 
W.,  in  said  county  of  Marlon,  thence  north 
about  160  rods  to  the  center  of  the  old  county 
road  leading  from  Shuck's  Mill,  in  said  Mar- 
ion county,  to  the  town  of  Woodbum,  in  said 
county.  Application  will  also  be  made  at  the 
same  time  to  said  court  to  vacate  all  that  por- 
tion of  the  present  county  road  from  Shuck's 
Mill  to  said  town  of  Woodbum  which  is  situ-, 
ated  between  the  termini  of  said  proposed 
road,  and  which  runs  diagonally  across  the 
land  claims  at  present  owned  by  Q.  W.  Ved- 
der  and  Joseph  Schafer,  respectively."  Since 
this  cause  was  remanded  upon  the  former  ap- 
peal the  county  court  has  treated  the  appli- 
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cation  as  if  two  petitions  were  presented,  one 
for  the  establishment  of  a  county  road  and 
the  other  for  the  vacation  of  a  portion  of  a 
county  road  already  established.  The  counsel 
for  both  petitioners  and  remonstrators  have 
likewise  so  treated  the  petition,  and  the 
whole  cause  has  been  tried  out  in  said  court 
upon  the  theory  that  two  petitions  were  be- 
fore it  distinct  and  disconnected  one  from  the 
other.  It  was  evidently  the  Intention  of  the 
petitioners  to  Institute  but  one  proceeding, 
and  to  maintain  It  as  such;  but  since  the  de- 
cision of  this  court  upon  the  former  appeal 
the  parties  and  the  court  below,  as  well  as 
the  county  court,  have  treated  It  otherwise. 
The  report  of  the  viewers  and  survey  show 
that  the  road  proposed  to  be  established  be- 
gins at  the  northwest  comer  of  W.  East- 
ham's  donation  land  claim,  and  runs  thence 
north  28.S3  chains,  to  its  Intersection  with  the 
Shuck's  Mill  and  Woodbum  road,  and  the 
X)ortion  of  the  road  proposed  to  be  vacated 
begins  at  a  point  30.09  chains  east  of  the 
northwest  comer  of  said  Eastham's  land 
claim,  in  the  center  of  the  Shuck's  Mill  and 
Oervals  road,  and  runs  Ih  a  northwesterly 
course  to  the  northern  terminus  of  the  pro- 
posed new  road.  There  is  a  county  road  now 
opened  and  established  between  the  termini 
of  the  road  to  be  vacated  and  the  one  to  be 
established. 

It  is  now  contended  upon  the  rehearing 
that  the  petition  was  in  effect  for  an  altera- 
tion in  a  county  road,  and  that  it  should  be 
80  considered  and  treated;  that,  whUe  it 
prays  for  the  location  of  one  road,  and  the  va- 
cation of  another,  by  reason  of  the  proximity 
of  the  two  roads,  and  the  relation  they  sus- 
tain to  each  other,  it  Is  In  effect  a  prayer  for 
an  alteration  only.  If  this  contention  Is 
sound,  the  cause  ought  to  go  back  to  the  court 
below  for  another  hearing;  If  otherwise,  not 

It  may  be  observed '  that  the  south  ter- 
mini of  the  road  to  be  vacated  and  the 
load  to  be  established  are  three-eighths  of  a 
mile  apart,  and  each  intersects  what  Is 
known  as  the  "Shuck's  Mill  and  Gervals 
Road,"  this  latter  road  forming  the  base 
Ct  a  right-angle  triangle,  of  which  the  new 
road  would  be  the  perpendicular  and  the  one 
to  be  vacated  the  bypothenuse.  It  is  also  ap- 
parent that  householders  residing  to  the  east 
and  just  within  the  vicinity  of  the  southern 
terminus  of  the  road  sought  to  be  vacated 
would  not  be  within  the  vicinity  of  the  road 
sought  to  be  established,  and  the  same  would 
be  true,  on  the  other  hand,  of  householders 
residing  to  the  west  and  just  within  the  vi- 
cinity of  the  southern  terminus  of  the  road 
to  be  established.  They  would  not  be  with- 
in the  vicinity  of  the  road  to  be  vacated. 
Thus  it  will  be  seen  that  all  the  parties  to 
the  petition  and  remonstrance  h^ein  might 
not  have  the  statutory  qualiflcations  to  prose- 
cute or  contest  the  establishment  of  one  or 
the  vacation  of  the  other  road,  taken  singly. 
This  is  a  strong  circumstance  showing  why 
it  would  be  better  to  prosecute  such  pro- 


ceedings singly,  but  It  is;  perhaps,  not  con- 
clusive. Neither  Is  the  circumstance  that  the 
termini  of  the  two  ways  are  not  the  same 
conclusive  that  the  proceeding  Is  not  for  an 
alteration.  In  Hobart  v.  Plymouth  Co.,  su- 
pra, a  petition  was  filed  representing  that 
the  highway  was  narrow  and  crooked,  pray- 
ing that  it  may  be  widened,  straightened,  and 
newly  located,  and  such  parts  discontinued  as. 
may  be  rendered  unnecessary  by  such  loca- 
tion. The  county  commissioners  voted  to 
widen  the  highway  to  a  certain  point,  th^ce 
to  locate  a  new  highway  to  a  point  on  the 
line  of  the  old  one,  and  trom  thence  to  widen 
it  further  along  In  the  same  general  direction. 
Another  public  way  entered  the  old  way  be- 
tween the  said  points.  It  was  held  that 
the  change  in  the  way  betweoi  said  points 
was,  in  legal  effect,  only  an  alteration  of 
the  old  location,  and  that  a  discontinuance  of 
so  much  of  the  old  way  as  was  not  Included 
in  the  hew  location,  nor  necessary  for  the 
travel  of  the  connecting  way,  resulted  from 
such  alteration.  In  Com.  v.  Boston  &  A. 
R.  Co.  (Mass.)  22  N.  E.  913,  a  county  road 
entering  another  at  right  angles  was  deflected 
at  a  point  some  28  rods  frcHn  the  i>olnt  of 
Intersection,  and  entered  the  old  road  about  ° 
the  same  distance  north  of  the.  old  Inter- 
section; and  it  was  held  by  the  court  that 
the  portion  of  the  road  between  the  point 
of  deflection  and  its  flrst  terminus  was  there- 
by vacated.  The  new  road  was  40  rods 
and  8  links  in  length.  In  determining  the 
matter  the  court  said:  "There  Is  nothing  in 
the  language  of  the  petition  or  of  the  adju- 
dication to  suggest  that  anything  else  was 
contemplated  than  a  substitution  of  a  new 
piece  of  road  for  an  old  one  in  the  same 
general  line  of  travel."  It  was  further  ob- 
served that  the  distance  to  be  traveled  to  a 
certain  point  was  slightly  increased,  but  that 
the  commissioners  had  provided  for  such  a  use 
by  making  the  road  six  rods  wide  at  its 
junction,  thus  cutting  off  the  corner  towards 
such  pohit.  From  this,  and  the  obligations 
the  town  would  be  under  to  maintain  both 
roads  If  allowed  to  stand,  the  conrt  conclud- 
ed that  the  commissioners  Intended  to  and  did 
actually  discontinue  that  portion  of  the  old 
road  between  the  point  of  deflection  atad 
the  old  intersection.  The  sides  of  the  tri- 
angle formed  by  the  new  and  the  old  ways 
are  about  one-fourth  the  length  of  those  form- 
ed by  the  roads  in  the  case  at  bar.  Com.  v. 
Cambridge,  7  Mass.  157,  Is  a  case  wherein 
the  petition  prayed  for  an  alteration,  and 
stated  that  the  existing  road  may  with  great- 
tx  convenience  be  turned  or  altered  in  two 
places.  In  the  direction  therein  descrilied. 
The  lower  court  adjudged  that  one  of  the  al- 
terations be  made,  but  that  the  existing  road 
should  not  be  discontinued.  The  court  on 
appeal  say:  "The  jurisdiction  given  to  the 
court  is  to  lay  out  new  county  roads,  or  to 
turn  or  alter  old  roads,  on  application  made 
to  the  court.  •  •  •  The  matter  In  dispute 
was  whether  an  existing  road  should  be  par- 
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tialiy  altered,  or  not  The  adjudication  was 
against  the  alteration  prayed  for,  but  in  fa- 
vor of  a  new  road  where  the  alteration  was 
requested;  a  new  road  then  not  being  pray- 
ed for.  In  form,  therefore,  it  appears  that 
the  adjudication  was  not  of  the  matter  in 
dispute.  Whether  it  was  or  was  not  sub- 
stantially, deserves  consideration.  So  far 
as  an  alteraticm  is  a  charge  upon  the  town, 
it  Is  reasonable  they  slMuId  prefer  the  altera- 
tion to  a  new  road;  I>ecause  in  this  last  case 
the  old  road  remains  a  subject  of  repair, 
while  the  new  road  requires  also  to  be  made 
and  repaired.  But  where  there  is  an  altera- 
tion, the  part  of  the  old  road  tliat  is  dlscon- 
tiniwd  ceases  to  be  a  charge  upon  the  in- 
habitants. It  may,  ^erefore,  be  well  sup- 
posed that,  when  an  alteration  is  prayed  for, 
it  may  not  be  (apposed  by  a  town,  but  their 
agents  may  unite  with  the  petitioners  in  re- 
questing it,  while  they  would  earnestly  op- 
pose a  new  road.  "With  respect  to  indlvld- 
uala  whose  interest  may  be  aftected,  they 
may  not  oppose  a  new  road,  because  the 
old  toad  remains  for  them  to  pass,  while  they 
might  resist  an  alteration,  as  discontinuing 
an  old  road  convenient  to  them.  •  •  • 
We  are  obliged  to  conclude  that  the  altera- 
tion of  an  old  way,  and  the  establishment  of 
a  new  one,  are  substantially  different,  and 
differently  aflfect  the  opposing  parties." 

These  consideTatlons  have  cogent  applica- 
tion to  the  case  in  hand.  The  petition  here 
is  in  form  for  the  establishment  of  a  new 
road  and  the  vacation  of  an  old  one;  but  is 
it  in  substance  a  petition  for  an  alteration, 
and  can  it  be  treated  in  that  light  in  consid- 
eration of  the  relation  which  the  old  road 
bears  to  the  new,  their  respective  lengths, 
and  tbelr  connections  with  other  public  roads 
of  the  county?  The  proposed  new  road  Is 
28.83  chains  in  length,  and  the  road  required 
to  be  vacated  41.95.  They  diverge  one  from 
the  othOT  at  an  angle  of  more  than  45  de- 
grees, and  intersect  the  same  public  road  on 
the  south  30.09  chains  apart  The  road  to 
be  vacated  constitutes  a  part  of  what  is 
known  as  the  "Shuck's  Mill  and  Woodbtim 
Road,"  the  base  of  the  triangle  serving  as  a 
part  of  the  Shuck's  Mill  and  Gervals  road. 
The  new  way  increases  the  distance  to 
Shuck's  Mill  from  Woodbum  almost  19 
cliaina.  Under  these  conditions,  it  cannot  be 
said  that  the  new  supersedes  the  old,  and  ren- 
ders it  onnecessary.  The  respective  lengths 
of  the  two  roads  are  so  great,  and  their 
divergence  so  marked,  as  to  dispel  the  idea 
ttiat  the  one  is  to  supersede  the  other,  or 
that  the  location  of  the  one  will  render  the 
other  unnecessary.  These  conditions  being 
wanting,  the  petition  cannot  be  considered  as 
substantially  one  for  an  alteration  only.  The 
county  court  properly  considered  the  petition 
as  tite  commencement  of  two  proceedings, 
the  <»ie  for  a  location  and  -  the  other  for  a 
vacation  of  a  county  road.  The  former  opin- 
ion of  the  court  Is  therefore  adhered  to. 


BEAN,  C.  J.  (dissenting).  I  am  nnable  to 
agree  with  my  brethren  in  this  case.  In  my 
opinion  the  petition  in  question  Is  in  effect 
an  application  for  tl^e  alteration  of  an  ex- 
isting county  road  and  should  have  been 
BO  treated  by  the  county  court 


(30  Or.  m) 

GROSSMAN  V.  CITY  OF  OAKLAND. 

(Supreme  Court  of  Oregon.    Aug.  S,  1895.) 

Obdinamoes — Fenoixo  Railroad  Right  or  Wat 
— WRrt  of  Review. 

1.  An  ordinance  prohibiting  as  a  nuisance 
the  fencing  by  a  railroad  of  its  right  of  way 
within  the  platted  portion  of  a  cit^  is  void. 

2.  Defendant,  by  pleading  guilty  in  a  prose- 
cation  under  a  city  ordinance,  does  not  waive 
his  right  to  attack  the  validity  of  the  ordinance 
on  writ  of  review. 

Appeal  from  circuit  court,  Douglas  county; 
J.  C.  Fullerton,  Judge. 

S.  Grossman  was  convicted  of  the  violatloa 
of  a  city  ordinance,  and  from  a  Judgment  of 
the  circuit  court  dismissing  his  writ  of  re- 
view he  appeals.    Reversed. 

W.  D.  Fenton,  for  appellant  J.  W.  Ham- 
ilton, for  respondent 

BEAN,  C.  3.  On  June  12,  1894,  the  peti- 
tioner was  arrested  on  a  warrant  of  the  munic- 
ipal court  of  the  city  of  Oakland,  issued  upon 
a  complaint  charging  him  with  having  "com- 
mitted a  public  nuisance  within  the  platted 
portion  of  said  city  by  driving  stakes  as  a 
part  of  the  fence  which  Tie  was  then  and 
there  building  along  the  side  of  the  O.  &  C 
Railroad,  otherwise  known  as  the  Southern 
Pacific  Railroad,  contrary  to  Ordinance  No. 
58  of  the  city,"  and  on  a  plea  of  guilty  was 
fined  $25.  He  thereupon  sued  out  a  writ  of 
review  to  have  the  Judgment  of  the  recorder's 
court  annulled  and  set  aside  on  the  ground 
that  the  ordinance  was  void.  The  writ  be- 
ing dismissed  by  the  circuit  court,  be  brings 
this  appeal. 

The  ordinance  in  question  was  passed  by 
the  Oakland  council  June  11, 1894,  for  the  de- 
clared purpose,  as  shown  by  the  minutes  of 
the  meeting,  of  "prohibiting  the  Southern 
Pacific  Railroad  Company  from  building  a 
fence  along  their  railroad  within  the  corpo- 
rate limits  of  the  city,"  and  provides:  "That 
It  shall  be  unlawful  for  any  person,  associa- 
tion or  corporation  owning,  operating  or  con- 
trolling any  railroad  within  the  corporate  lim- 
its of  the  city  of  Oakland,  Oregon,  or  any  per- 
son or  persons  in  the  employment  of  any  such 
person,  association  or  corporation,  or  any 
other  person  whatever,  to  build,  construct  or 
maintain  any  fence  or  other  obstruction  what- 
ever along  the  side  of  any  such  railroad  with- 
in the  portion  of  the  corporate  limits  of  said 
city  of  Oakland  that  is  laid  out  in  lots  and 
blocks,  and  every  such  fence  and  obstruction 
Is  hereby  declared  a  nuisance  within  and 
against  the  ordinance  of  said  city  of  Oak- 
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•  land."  In  onr  opinion,  this  ordinance  cannot 
be  sustained  as  a  legitimate  exercise  of  mu- 
nicipal power.  The  charter  of  the  city  confers 
upon  it  the  power  to  prevent  and  restrain 

■  nuisances,  and  to  "declare  what  shall  consti- 
tute a  nuisance";  but  this  does  not  authorize 

.  It  to  declare  a  particular  use  of  property  a 
nuisance,  unless  such  use  comes  within  the 

'  common-law  or  statutory  idea  of  a  nuisance. 
2  Wood,  Nuls.  (3d  Ed.)  977;  Yates  v.  MUwau- 
kee,  10  Wall.  497;  Village  of  Des  Plaines  ▼. 
Poyer  (III.  Sup.)  14  N.  E.  677;  Qnlntlni  v.  City 
of  Bay  St.  Louis,  64  Miss.  483,  1  South.  625; 
Chicago,  R.  I.  &  P.  H.  Co.  v.  City  of  JcHlet,  79 
IlL  44;  Hutton  v.  City  of  Camden,  39  N.  J. 
Law,  122.  By  this  provUion  of  the  charter 
the  city  is  clothed  with  authority  to  declare 
by  general  ordinance  undo'  what  circum- 
stances and  conditions  certain  specified  acts 
or  tilings  injurious  to  the  health  or  dangerous 
to  the  public  are  to  constitute  and  be  deemed 
nuisances,  leaving  the  question  of  fact  open 
tor  Judicial  determination  as  to  whether  the 
particular  act  or  thing  complained  of  comes 
within  the  prohibited  class;  but  It  cannot,  by 
ordinance,  arbitrarily  declare  any  particular 
thing  a  nuisance  which  has  not  heretofore 
been  so  declared  by  law,  or  judicially  deter^ 
mined  to  be  such.  City  of  Denver  v.  Mullen, 
7  Colo.  345,  3  Pac.  693.  An  ordinance  of  the 
city  cannot  transform  Into  a  nuisance  an  act 
or  thing  not  treated  as  such  by  statutory  or 
common  law,  nor  can  it  prohibit  the  free  use 
of  property  by  the  owner  so  long  as  such  use 
does  not  interfere  with  the  rights  of  others. 
Every  proprietor  t>as  a  constitutional  right  to 
erect  upon  his  property  such  buildings  or  oth- 
er structures  as  be  may  deem  necessary  for 
Its  enjoyment,  Iiaving  due  regard  for  the 
rights  of  others,  and  this  is  a  vested  right, 
guarantied  by  the  constitution,  and  cannot  be 
arbitrarily  interfered  with.  It  is  true  one 
cannot  lawfully  use  his  property  In  such  a 
manner  as  to  Injure  another,  but  a  particular 
use,  which  may  or  may  not  result  in  creat- 
ing a  nuisance,  according  to  circumstances, 
cannot  Xte  declared  such  in  advance.  The 
question  when  it  may  or  may  not  become  a 
nuisance  within  some  provision  of  law  must 
be  settled  as  one  of  fact,  and  not  of  law. 

•  Now,  the  fencing  of  a  railway  track  in  the 
platted  portion  of  a  city  can  ordinarily  work 
no  more  liarm  or  injury  to  others  than  the 
fencing  of  private  property,  and  it  would  not 
for  a  moment  be  contended  that  an  ordinance 
prohibiting  a  private  citizen  from  fencing  his 
property  regardless  of  the  character  of  the 
fence  would  lie  valid.  The  fencing  or  en- 
closing of  property  Is  a  lawful  and  harmless 
use  In  Itself,  and  does  not  become  a  nuisance 
because  the  municipal  authorities  have  so  de- 
clared, unless  It  is  so  in  fact  by  reason  of  the 
character  of  the  structure  or  the  place  of  its 
erection ;  and  In  such  case  the  ordinance  should 
be  directed  against  the  unlawful,  and  not  the 
lawful,  act,  leaving  It  to  be  Judicially  deter- 
mined whether  the  particular  structure  Is  in 


fact  a  nuisance,  either  by  reason  of  its  cliar- 
acter  or  the  place  of  its  erection.  But  the  or- 
dinance in  question  Is  not  directed  to  the  pro- 
Ubition  of  such  fences  or  structures  as  may, 
by  reason  of  their  character  or  location,  be 
a  nuisance,  but  it  absolutely  prohibits  a 
railroad  company  from  in  any  manner  fen- 
cing or  inclosing  Its  track  in  the  platted  por- 
tions of  the  city,  although  the  fence  may  be 
upon  Its  own  property,  acquired  by  pur- 
chase or  condemnation,  and  although  it  may 
be  necessary  to  do  so  as  a  protection  to  Its 
servants  or  the  traveling  public;  and,  in  our 
opinion,  is  manifestly  void.  Tied.  Lim.  { 
122a.  It  is  contended,  however,  that  by  his 
plea  of  guilty  the  petitioner  has  waived  the 
right  to  insist  in  this  proceeding  that  the 
ordinance  is  void.  But  the  plea  of  guilty  is 
only  an  admission  that  the  defendant  com- 
mitted the  acts  charged  in  the  complaint, 
and,  unless  such  acts  constitute  an  ofTense, 
or  are  in  violation  of  some  valid  ordinance 
of  the  city,  his  admission  was  not  material, 
and  lie  waived  nothing  thereby.  Fletcher  v. 
State,  7  Eng.  (Ark.)  169.  It  foUows  that  the 
Judgment  of  the  court  below  must  be  re- 
versed. 


(27  Or.  363) 


ELDER  V.  ROURKE. 


(Supreme  Court  of  Oregon.    July  20,  1895.) 
Action  for  Sekvices— Harvestiso  Grais— Cos- 

DITIOX8  OF  PaTMEST— PlEADISO  AND 

Proof— QrESTioxB  for  Jury. 

1.  In  an  action  for  services  in  cutting  grain, 
plaintiff  alleged  that  the  work  was  done  for  the 
agreed  price  of  $1.25  per  acre,  and  that  the 
same  was  reasonably  worth  $1.25  per  acre.  The 
defendant  denied  the  material  allegations  of  the 
complaint,  and  for  a  defense  allesed  that  the 
work  was  perfoimed  at  the  instance  and  re- 
anest  of  a  third  person;  that  the  defendant,  as 
cashier  of  a  bank,  guarantied  the  payment  for 
plaintiff's  seivices  to  the  extent  of  the  proceeds 
of  the  grain  harvested,  when  the  same  shotUd 
bo  sold,  and  not  before.  The  reply  put  in  issue 
all  the  allegations  of  the  answer.  Beid,  that 
evidence  by  the  plaintiff  that  the  work  per- 
formed by  him  was  reasonably  worth  $1.25  per 
acre  was  within  the  issues  made  by  the  plead- 
ings. 

2.  Where,  in  an  action  for  services  in  cut- 
ting grain,  it  is  admitted  throughout  the  trial 
that  the  agreed  compensation  for  the  work 
was  $1.25  per  acre,  and  this  question  is  not 
made  an  issue  of  the  case,  admis«on  of  evidence 
of  the  reasonable  value  of  the  work,  if  error,  is 
harmless. 

3.  Where,  in  an  action  for  harvesting  grain, 
the  answer  contains  no  allegation  that  paymenv 
for  the  services  would  not  become  due  until  the 
grain  was  threshed,  or  that  the  grain  had  not 
l)een  threshed  before  the  commencement  of  the 
action,  an  instruction  based  on  such  issues  is 
properly  refused. 

4.  In  an  action  for  services  In  harvesting 
grain,  defendant  claimed  that  the  money  was 
not  due  for  such  services  till  the  grain  was 
threshed.  There  was  evidence  that  plaintiff 
commenced  the  work  September  1st,  and  had 
the  grain  stacked  ready  for  Ihroshiug  the  last 
of  October,  1803,  and  that  the  action  was  com- 
menced in  May,  1894.  Udd,  that  the  question 
whether  a  reasonable  time  had  been  allowed 
defendant  for  threshing  the  grain  was  a  question 
for  the  jury. 
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5.  The  aetting  aside  of  a  Terdict  for  In- 
sufficiency of  the  evidence  is  not  assignable  er- 
ror. 

6.  In  an  action  for  services  for  harvesting 
grain,  defendant  claimed  that  payment  for  the 
work  wa!>  not  to  be  made  untu  the  grain  was 
threshed.  Plaintiff  testified  that  nothing  was 
said  about  the  time  for  payment,  while  one  of 
plaintiff  a  witnesses  who  was  present  when  the 
contract  was  made  testified  that  the  defendant 
told  plaintiff  he  would  pay  him  when  the  wheat 
was  threshed.  Mdd,  that  a  motion  for  a  non- 
soit  was  properly  overruled. 

Appeal  from  circuit  court,  Umatilla  coun- 
ty;  Morton  D.  Clifford,  Judge. 

Acticm  by  S.  B.  Elder  against  T.  F.  Hourke 
for  services  in  cutting  and  harvesting  grain. 
From  a  judgment  for  plalntifC,  defendant 
appeals.     Affirmed. 

J.  J.  Balleray,  for  appellant.  A.  D.  Still- 
man,  for  respondent 

BEAN,  C.  J.  This  ia  an  acnon  to  recover 
$i)86.25,  alleged  to  be  dne  the  plaintiff  from 
the  defendant  for  cutting  and  harvesting 
grain.  Tbe  complaint  alleges,  in  substance, 
that  between  August  1,  and  October  1,  1893, 
the  plaintiff  performed  work  and  labor  for 
defendant,  at  his  special  instance  and  re- 
quest. In  cutting,  heading,  and  harvesting 
tbe  wheat  then  growing  on  965  'acres  of  land, 
at  the  agreed  and  stipulated  price  of  $1.25  per 
acre,  amounting  in  tbe  aggregate  to  the  sum 
of  $1,206.25.  -  That  said  work  and  labor  was 
and  is  reasonably  worth  the  sum  of  $1.25 
per  acre,  and  of  tbe  reasonable  aggregate 
valne  above  stated,  and  that  no  part  thereof 
has  been  paid  except  $218.  The  defendant 
answered,  denying  all  the  material  allega- 
tions of  tbe  complaint,  and  alleglngi,  as  a 
separate  and  affirmative  defense,  that  the 
labor  and  services  of  plaintiff  as  alleged  in 
the  complaint  were  performed  for  and  at  the 
special  instance  and  request  of  one  J.  M. 
Elgin,  and  that  before  the  performance  there- 
of the  defendant,  acting  for  and  in  behalf  of 
tbe  Pendleton  National  Bank,  of  whlcU  he 
was  cashier,  guarantied  i)ayment  for  plain- 
tiff's services  in  cutting  and  heading  the 
i,n-ain  mentioned,  to  the  extent  of  the  pro- 
ceeds of  the  wheat  so  headed  and  harvested 
when  the  same  should  be  sold,  and  not  oth- 
erwise; that  $113.05  Is  the  entire  amount  re- 
ceived from  the  sale  of  said  wheat,  which 
sum  was  paid  to  plaintiff  prior  to  the  com- 
mencement of  this  action.  The  reply  put  In 
issue  all  ^he  allegations  of  the  answer.  A 
trial  by  jury  was  had  upon  the  Issues  so 
made,  which  resulted  in  favor  of  the  plaintiff, 
and  defendant  appeals. 

The  first,  second,  and  third  assignments  of 
error  relate  to  tbe  ruling  of  the  trial  court  in 
permitting  plaintiff  to  testify  that  the  work 
performed  by  blm  was  reasonably  worth 
-•Jl  .25  per  acre.  This  evidence  was  within  the 
ibsues  made  by  tbe  pleadings;  but,  if  it  had 
not  been,  its  admission,  If  error,  was  harm- 
less. There  was  no  dispute  as  to  what  plain- 
tiff was  to  receive  for  his  work,  but  as  a  mat- 
ter of  fact  it  was  admitted  all  through  the 


trial  that  he  was  to  have  the  agreed  and 
stipulated  price  of  $1.25  an  acre,  and  proof 
that  such  sum .  was  reasonable  could  in  no 
way  prejudice  the  defendant.  The  gist  of 
the  controversy  was  whether  the  defendant 
had  become  personally  liable  to  the  plaintiff 
for  the  value  of  said  work  and  labor,  or 
whether  '  the  Pendleton  National  Bank, 
through  defendant  as  agent  had  agreed  to 
become  surety  for  Elgin  to  the  extent  of  the 
proceeds  of  the  wheat  harvested  by  plaintiff, 
after  the  same  should  be  threshed  and  dis- 
imsed  of.  This  was  tbe  contested  question 
in  the  case,  and  the  one  submitted  to  the  jury 
by  the  court,  and  hence  evidence  of  the  rea-  ■ 
sonable  value  of  tbe  work  was  Immaterial, 
and  its  admission  affected  no  substantial 
right  of  the  defendant 

The  next  assignment  of  error  Is  in  over- 
ruling defendant's  motion  for  a  notisuit  It 
is  admitted,  as  we  understand  It,  that  tbe 
evidence  of  plaintiff  tended  to  show  that  a^ 
contract  for  cutting  the  wheat  was  made  by 
him  with  the  defendant  Individually  at  an 
agreed  price  of  $1.25  per  acre,  but  the  con- 
tention is  that  it  appears  from  plaintiff's 
own  case  that  the  work  was  not  to  be  paid  for  • 
mitll  tbe  wheat  was  threshed,  and  it  Is 
claimed  there  is  no  evidence  showing  that 
the  wheat  had  been  threshed,  or  that  a 
reasonable  time  for  threshing  It  had  elapsed 
before  the  commencement  of  the  action.  The  ■ 
only  witnesses  in  chief  for  the  plaintiff  were  • 
.the  plaintiff  himself  and  one  Foster.  The 
plaintiff  testified  that  nothing  was  said  about 
the  time  of  payment,  but  Foster,  who  was 
present  when  the  contract  was  made,  says 
the  defendant  told  the  plaintiff  he  would  pay 
him  when  the  wheat  was  threshed.  Under  ■ 
this  state  of  the  evidence  the  fact  as  to  when 
the  i)ayment  was  to  be  made,  if  material,  • 
was  clearly  a  question  for  the  jury.  If  the 
plaintiff's  version  of  the  contract  was  coirect, 
the  money  became  due  and  payable  when  the 
services  were  rendered  and  the  work  com- 
pleted, and  It  was  the  province  of  the  jury 
to  sift  out  tlie  truth  of  the  matter  from  the 
conflicting  evidence  of  plaintiff  and  Foster. 
There  was,  therefore,  no  error  In  overruling 
the  motion  for  a  nonsuit. 

The  next  assignment  of  error  Is  hi  refusing 
to  give  the  following  proposed  instruction  to 
the  Jury:  "If  the  jury  believe  that  it  was  a 
part  of  the  contract  that  the  plaintiff  should 
not  be  paid  for  said  work  until  the  wheat 
was  threshed,  then  I  Instruct  you  that,  in 
the  light  of  insufficient  evidence,  a  reasonable 
time  has  expired  for  threshing  the  same,  and 
on  any  allegation  to  that  effect  you  are  bound 
to  find  for  the  defendant"  This  Instmc- 
tion  was,  In  our  opinion,  properly  refused, 
because  the  defense  that  the  action  was  pre- 
maturely brought  was  not  set  up  in  the  an- 
swer, and  was  therefore  not  an  Issue  In  the 
case.  If  the  defendant  intended  to  rely  up- 
on such  a  defense,  he  should  have  ple.ided  it 
so  that  the  plaintiff  would  have  been  advised 
thereof  and  been  prepared  to  contest  it  on  the 
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trial,  if  be  80  desired.  BUss,  Code  PI.  i  362; 
Pom.  Rem.  fi  eOl,  711;  Hagan  t.  Surch, 
8  Iowa,  30&;  Smith  ▼.  Holmes,  19  N.  Y.  271. 
The  answer  contains  no  allegation  tbat  plain- 
tiff's compensation  for  cutting  the  grain 
should  not  become  due  and  payable  until  the 
grain  should  be  threshed,  nor  does  it  aret 
that  the  grain  had  not  in  fact  been  threshed 
before  the  commencement  of  the  action.  No 
Isane  was  tendered  upon  either  of  these  ques- 
tions. By  his  answer  the  defendant  denied 
his  liability  entire,  and  alleged  that  the  work 
was  performed  for  Elgin,  and  that  as  cash- 
ier of  the  Pendleton  National  Bank  he  had 
agreed  to  pay  for  such  work  if  a  sum  suffi- 
cient for  that  purpose  should  be  realized  from 
the  sale  of  the  grain,  and  that  the  bank  had 
complied  with  this  contract  These  were  the 
real  issues  in  the  cajge  and  were  properly  sub- 
mitted to  and  passed  upon  by  the  Jury. 

And  again,  we  do  not  think  the  court  could 
have  declared  as  a  matter  of  law  that  there 
was  no  evidence  tending  to  show  that  a  rea- 
sonable time  had  not  elapsed  in  which  to 
thresh  the  grain,  even  if  the  question  liad 
been  au  issue  in  the  case.  The  evidence 
ahowB  that  the  plaintifC  commenced  work 
about  the  1st  of  September,  and  had  the 
grain  stacked  ready  for  threshing  the  last  of 
October,  1893,  and  this -action  was  not  com- 
menced until  May  29,  1894,  about  seven 
months  thereafter.  Whether  this  was  a  rea- 
sonable time,  under  all  the  circumstances,  in. 
Which  to  have  threshed  the  gp-ain  was  a  ques- 
tion for  the  jury  and  not  the  court. 

It  is  also  claimed  the  court  erred  in  over- 
ruling  defendant's  motion  to  set  aside  the 
verdict,  and  for  a  new  trial,  but  it  is  well 
settled  in  this  state  that  the  action  of  a  trial 
court  in  refusing  to  set  aside  a  verdict  tor  In- 
sufficiency of  the  evidence  is  not  assignable 
error,  and  therefore  the  question  requires  no 
further  consideration  at  this  time. 

It  follows  that  the  judgment  of  the  court 
below  must  be  affirmed. 


(27  Or.  516) 

VBASDT  T.  HUMPHREYS. 
(Supreme  Court  of  Oregon.    July  20,  1895.) 

PLE4DI!tCI — CoSFESStOX  AKD  AvOIUAKCB. 

In  an  action  for  possession  of  property 
under  a  chattei  mortgage  executed  b:^  a  part- 
nership, defendant  denied  its  execntion  by  the 
alleged  partnership,  and  then  alleged,  aa  a  sepa- 
rate defense,  that  plaintiff,  with  one  of  the  al- 
leged partners,  conspired  to  place  property  of 
tlie  Other  partner  beyond  reach  of  his  credit- 
ors l>y  pretending  to  execute  the  alleged  chat- 
tel mortgage,  and  that  the  plaintifE  received  the 
alleged  chattel  mortgage  knowing  that  it  was 
attfinpted  to  be  executed  by  his  co-conspirator 
without  consideration.  HM,  that  the  execution  of 
the  mortgage  was  admitted  by  the  pleadings, 
and  it  was  therefore  properly  admitted  in  evi- 
dence without  further  proof. 

Appeal  from  circuit  court,  Wallowa  county; 
M.  D.  CUfford,  Judge. 

Action  by  T.  H.  Veasey  against  Thomas 
Hiunphreys  for  possession  of  cattle.   From  a 


judgment  for  plaintiff,    defendant  appeals. 
Affirmed. 

This  is  an  action  to  recover  37  head  of  cat- 
tle. The  complaint  alleges,  among  other 
things,  that  during  all  the  time  from  March  1 
to  August  23,  1893,  R.  M.  Douney  and  D.  C. 
Nicholson  were  partners,  doing  business  un- 
der the  firm  name  of  Douney  &  Nicholson. 
That,  on  or  about  March  10,  1893,  plaintiff 
sold  and  delivered  to  said  firm  a  certain  lot 
or  drove  of  cattle,  takhig  for  the  pin-chase 
price  thereof  three  joint  and  several  notes, 
signed  in  their  individual  capacity,  for  the 
sum  of  $420  each,  payable  respectively  18,  SO, 
and  42  months  after  date.  That,  to  seciu'e 
the  payment  thereof,  "the  said  Douney  St 
Nicholson  did,  on  August  21,  1893,  execute 
and  deliver  to  plaintiff  their  certain  chattel 
mortgage  in  writing  upon  all  the  cattle  so 
sold,"  except  two  head  thereof.  The  com- 
plaint then  proceeds  with  appropriate  allega- 
tions of  the  filing  of  the  mortgage,  its  condi- 
tions, and  the  breach  thereof,  of  plaintiff's 
ownership  and  right  to  possession  by  virtue 
of  such  conditions,  and  of  the  virrongfui  tak- 
ing and  detentlMi  of  the  37  head  of  cattle  by 
defendant.  Anoth»  action  was  commenced 
December  5,  1893,  by  plaintiff  against  defend- 
ant, to  recover' 33  head  more.  The  allegations 
of  the  complaint  are  substantially  the  same  aa 
the  first  The  defendant  ffied  an  answer  to 
each  of  these  complaints,  denying  specifically 
each  and  every  allegation  thereof,  including 
the  allegation  of  the  execution  and  delivery 
of  the  mortgage  by  Douney  &  Nicholson  to 
plaintiff.  By  each  of  said  answers,  defend- 
ant justifies  his  taking  and  detention,  as  sher- 
iff of  Wallowa  county.  Or.,— the  first  tmder  a 
writ  of  attachm»it,  and  the  second  under  an 
execution  duly  Issued  out  of  the  circuit  court 
in  and  for  said  county,  in  an  action  by  A. 
liOvy  V.  It.  IVC.  Douney,  for  the  purpose  of 
subjecting  Douney's  undivided  one-half  inter- 
est to  the  payment  of  Levy's  claim  against 
him..  In  the  further  and  separate  defense  to 
the  first  complaint,  it  is  alleged:  "That  on 
or  about  the  21st  day  of  August,  1898,  •  •  • 
the  plaintiff  and  said  D.  C.  Nicholson,  con- 
spiring together,  and  without  any  considera- 
tion, and  in  bad  faith,  attempted  to  place  all 
the  property  herein  described  beyond  the 
reach  of  the  creditors  of  the  said  R.  M. 
Douney,  by  then  and  there  pretending  to  exe- 
cute said  alleged  chattel  mortgage  mentioned 
In  plaintiff's  complaint,  and  that  anv  and  all 
claims  of  plaintiff  in  and  to  said  property,  or' 
any  part  thereof,  are  fraudulent  and  vcrid,  as 
against  the  rights  of  said  creditors  of  the  said 
R.  M.  Douney,  and  especially  fraudulent  and 
void  as  against  the  rights  of  said  A.  Levy, 
and  said  plaintiff  received  said  alleged  chat- 
tel mortgage  with  full  knowledge  that  the 
same  was  attempted  to  be  executed  by  the 
said  D.  C.  Nicholson  without  any  considera- 
tion at  nil,  and  for  the  sole  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of 
the  said  R.  M.  Douney."  The  answer  to 
the  second  complaint  being  substantially  the 
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same,  the  two  cases  were  consolidated,  and 
tried  as  one.  At  the  trial,  the  cbiittel  mort- 
gage, which  was  signed  "Douney  &  Nichol- 
son" and  witnessed  by  one  W.  W.  White, 
was  offered  in  evidence,  and  admitted  by 
the  conrt,  over  objections  by  the  defendant, 
based  uix>n  the  ground  that,  the  execution  of 
said  instroment  luiTing  been  witnessed  by 
W.  W.  White,  he  should  have  been  called,  or 
his  aljsence  accounted  for,  befoiii  other  proof 
of  its  execution  was  admissible.  The  ver- 
dict and  Judgment  lieing  for  plaintiH,  the  de- 
fendant appeals. 

Ivanhoe  &  Sheahan,  for  appellant.  J.  Nat 
Hudson  and  T.  O.  Hailey,  for  respondent 

WOLVEETON,  J.  (after  stating  the  facts). 
It  is  claimed  by  the  plaintiff  tliat  the  execu- 
tion of  the  chattel  mortgage  in  question  was 
admitted  by  the  pleadings  (and  that  he  was 
entitled  to  have  it  admitted  in  evidence  with- 
out otiier  proof  of  its  execiition.  This  con- 
tention involves  to  some  extent  a  consldera- 
tloii  of  the  rules  of  {headings  touching  the  al- 
legation of  new  matter  constituting  a  defense. 
The  statute  provides  (Hill's  Ann.  Laws  Or.  { 
73,  snbd.  2):  "The  defendant  may  set  forth 
by  answer  as  many  defenses  and  counter- 
claims as  be  may  have.  They  shall  each  be 
separately  stated,  and  refer  to  the  cause  of 
action  which  they  are  intended  to  answer  in 
such  manner  that  they  may  be  intelligi- 
bly distinguished."  New  matter  pleaded  un- 
der this  statute,  which  goes  to  defeat  the 
plaintiff's  cause  of  action,  logically  speaking, 
if  not  expressly,  it  impliedly  admits  a  real  or 
apiHirent  light  In  plaintiff  to  be  thus  avoided. 
Such  a  pl^  at  common  law  was  by  way  of 
confession  aud  avoidance,  in  which  the  de- 
fendant liad  to  give  color  to  the  plaintiff. 
By  this  is  meant  he  was  required  to  give 
plaintiff  credit  for  liaving  an  apparent  or 
prima  facie  right  of  action,  independently 
of  the  matter  disclosed  in  the  plea,  to  de- 
stroy it  A  special  defense  of  new  matter  in 
avcddance  may,  however,  go  with  a  traverse, 
—at  least,  when  not  inconsistent  The  con- 
fession should  in  such  case  be  qualifiedi  says 
Bliss,  as  under  the  old  precedents.  Thus,  as 
found  in  Chitty,  the  cmitract  to  be  avoided 
should  be  alluded  to  as  "the  said  supposed 
contract,"  or  "the  said  several  supposed 
debts  and  causes  of  action,"  or  "the  sup- 
posed escape."  There  is  no  confession  in 
terms,  and  it  is  only  implied  from  the  nature 
of  the  defense.  Bliss,  Code  PL  S§  840,  341. 
Woodruff,  J.,  in  Ketcham  v.  Zerega,  1  B.  D. 
Smith,  560,  661,  cites  other  precedents  from 
Chitty.  Thus,  a  plea  of  nonjoinder  of  an- 
other defendant  was  made  as  follows:  "Be- 
cause they  say  that  the  said  several  sup- 
posed promises,"  eta;  "if  any  such  were 
made  by  them,  were  made  by  them  and  A. 
B.  Jointly,"  etc.;  or,  as  in  a  plea  of  bank- 
ruptcy, "that,  after  the  making  of  the  said 
several  supposed  promises  and  undertakings, 
U  any  such  were  made,  he,  the  said  C!.  D., 


became  a  bankrupt,"  etc.  It  often  happens 
that  new  matter  directly  alleged  would  be 
inconsistent  •nith  an  absolute  traverse,  so 
that  both  could  not  be  verified;  and,  in  such 
ease,  if  the  pleader  desires  to  avail  himself 
of  both  defenses,— that  1^  to  put  the  oppos- 
ing party  to  the  proof  of  his  plea,  and  at  the 
same  time  save  to  himself  an  affirmative  de- 
fense,—it  is  essential  that  the  allegations  of 
new  matter  should  be  qualified,  or  else  they 
should  be  preceded  by  a  qualified  traverse. 
These  observations  apply  to  such  defenses 
as  are  only  apparently  inconsistent;  but, 
when  clearly  so,  it  is  doubtful  whether  they 
can  be  pleaded  in  the  same  answer.  In  fur- 
ther illustration,  Thayer,  C.  J.,  in  McDonald 
V.  Mortgage  Co.,  17  Or.  633,  21  Pac.  883, 
says:  "The  two  defenses  set  up  In  the  an- 
swer,—that  the  respondent  never  employed 
the  law  firm  of  McDougall  &  Bower,  and 
that  they  were  guilty  of  gross  negligence  in 
the  management  of  the  business,— were  not 
necessarily  inconsistent,  as  they  both  may 
have  been  true.  If  the  respondent  had  d»- 
nied  the  rendition  of  the  services,  and  then 
alleged  that  they  were  negligently  and  un- 
skillfully  performed,  the  case  would  have 
been  different.  In  the  latter  case,  the  de- 
fenses, unless  the  denials  were  with  an  'abs- 
que hoc,*  as  it  was  termed,  would  be  incon- 
sistent as  both  could  not  be  true."  In  the 
case  at  bar,  the  defendant  had  a  perfect 
right  by  his  denials,  unless  he  knew  them  to 
be  false,  to  put  the  plaintiff  to  the  proof  of 
the  execution  of  the  chattel  mortgage,  and 
by  a  proper  plea  show  that  if  said  alleged 
mortgage  was  in  fact  executed  by,  or  bears 
the  signature  of,  said  alleged  or  supposed 
firm  of  Douney  &  Nicholson,  it  is  the  result 
of  a  conspiracy  entered  into  by  D.  C.  Nichol- 
son and  the  plaintiff,  for  the  purpose  of  de- 
frauding the  creditors  of  Douney,  and  was 
without  consideration  and  void.  Such  dmii- 
ais  and  plea  of  fraud  and  want  of  consldwa- 
tion  have  been  held  not  to  be  inconsistent, 
and  are  properly  pleadable  in  the  same  an- 
swer. Bank  V.  Closson,  20  Ohio  St  78;  Pa- 
vey  V.  Pav^,  30  Ohio  St  600;  Nelson  v. 
Brodback,  44  Mo.  596;  Mott  v.  Burnett,  2  E. 
D.  Smith,  SO;  Bell  v.  Brown,  22  Cal.  672; 
Ketcham  v.  Zerega,  supra.  But,  as  between 
a  denial  of  a  fact  alleged  in  the  complainf 
and  a  direct  admission  of  the  same  fact  in  a 
further  and  separate  or  special  defense,  th» 
admission,  and  not  the  denial,  will  be  taken 
to  be  true.  Derby  v.  Gallup,  5  Minn.  119 
(Gil.  85),  and  1  Thomp.  Trials,  i  197.  There 
can  be  no  denial  of  a  statement  absolutely 
admitted  upon  the  record.  Bliss,  Ck>de  .PI.  t 
341.  Now,  in  this  case,  the  defendant  de- 
nied the  execution  of  the  chattel  mortgage  in 
question  by  Douney  &  Nicholson;  but  iu  the 
further  and  separate  defense  set  forth  in  his 
answer,  he  alleged,  in  effect,  that  the  plain- 
tiff and  Nicholson  conspired  together  and  in 
bad  faith  attempted  to  place  the  property  be- 
yond the  reach  of  Douney's  creditors  by  then 
and  there  pretending  to  execute  said  alleged 
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chattel  mortgage  niontloned  In  plaintiff's 
complaint,  •  •  •  anil  that  the  plaintiff  re- 
ceived said  alleged  chattel  mortgage  with 
full  knowledge  that  the  same  was  attempted 
to  be  executed  by  the  said  D.  C.  Nicholson 
without  any  con8l(Jeration.  This  is  an  ad- 
mission of  the  execution  of  the  mortgage  by 
D.C.  Nicholson.  When  the  mortgage  was  pro- 
duced, it  was  found  to  be  subscribed  "Dou- 
ney  &  Nicholson."  If  Douney  &  Nicholson 
were  partners,  a  question  which  was  left  to 
the  determinati<Mi  of  the  Jury,  the  physical 
signing  of  the  firm  name,  from  the  nature  of 
things,  would  be  done  by  one  of  Its  members 
or  by  an  authorized  agent,  as  a  copartner- 
ship acts  through  its  members  or  an  agent, 
80  that  an  admission  that  D.  0.  Nicholson  ex- 
ecuted the  mortgage  by  signing  the  firm 
name  was  an  admission  of  its  execution. 
The  reasonable  interpretation  of  the  answer 
is  that  the  firm  of  Douney  &  Nicholson  did 
not  execute  the  mortgage,  as  there  was  no 
such  firm  in  existence;  that  D.  O.  Nichol- 
son did  ^ecute  it,  but  without  right  or  au- 
thority from  the  supposed  firm  or  from  Dou- 
ney. The  answer  thus  construed  enabled 
the  plaintiff  to  dispense  with  the  prelimi- 
nary proof  by  the  subscribing  witness  before 
offering  the  mortgage  in  evidence,  and  the 
court  committed  no  error 'in  admitting  It. 
There  are  some  other  assignments  of  error  in 
the  record,  but  they  are  not  deemed  prejudi- 
cial. The  judgment  of  the  court  below  is 
therefore  afiirmed. 


(27  Or.  349) 

GARRETT  v.  BISHOP  et  al. 

(Supreme  Court  of  Oregon.    July  20,  1895.) 

License— Rbvocatios — Enjoinino  Use. 

1.  A  parol  license  to  construct  a  ditch  across 
lond  to  conduct  water  to  land  of  the  licensee 
cannot  be  revolsed  after  the  licensee  relying 
thereon  has  made  valuable  improvements  on  his 
land  and  the  agent  of  the  licensor  located  the 
course  of  the  ditch. 

2.  On  suit  by  a  licensor  to  enjoin  a  licensee 
from  continuing  a  ditch  to  conduct  water  across 
the  lieeusor's  land  to  a  mine  of  defendant,  it 
appeared  that  the  licensee,  relying  on  his  license, 
had  made  valuable  improvements  on  his  land; 
that  the  banks  of  the  ditch,  constructed  on  the 
side  of  a  hill,  under  the  licensor's  direction,  was 
of  soft  earth,  and  liable,  until  hardened  by  wa- 
ter, to  allow  the  water  to  overflow  the  licensor's 
land;  that  defendant  had  agreed  to  Iseep  the 
ditch  in  repair,  and  was  able  to  pay  damages. 
itdd,  that  an  injunction  restraining  defendant 
from  using  the  ditch  was  improperly  issued. 

Appeal  from  circuit  court,  Bali:er  county; 
Morton  D.  Clifford,  Judge. 

Bill  by  Louisa  Garrett  against  Bishop  & 
Stuller  for  an  injunction.  From  a  decree  for 
plaintiff,  defendants  appeal.    Reversed. 

This  is  a  suit  to  enjoin  the  defendants  from 
continuing  an  alleged  trespass  on  plaintiff's 
premises.  The  facts  are  that  plaintiff  is  the 
owner  of  160  acres  of  land,  situated  in  Baker 
county.  Or.,  through  which  the  waters  of 
Btyce's  gulch  flow  In  a  northerly  direction, 
emptying  into  Powder  river,  which  also 
flows  through  said  land  in  an  easterly  di- 


rection; that,  by  means  of  ditches  connect- 
ed with  Styce's  gulch  in  1809  and  1875,  about 
75  acres  of  said  land  had  been  Irrigated  and 
put  in  cultivation,  and  in  1890  the  plaintiff, 
desiring  more  watei"  for  irrigation,  com- 
menced a  ditch  from  Powder  river,  and  In 
April  of  the  following  year  entered  Into  an 
agreement  with  the  defendants,  by  the  terms 
of  which  they  undertook  to  enlarge  said 
ditch  and  construct  it  across  the  plaintiff's 
land  and  supply  it  with  water  sufficient  for 
the  irrigation  of  said  land,  in  consideration 
of  the  use  of  the  surplus,  after  her  appropri- 
ation had  been  made,  to  operate  a  placer 
mine  owned  by  them;  tliat  the  defendants, 
in  pursuance  of  the  terms  of  said  agree- 
ment, commenced  the  ditch  at  a  point  on  the 
river  about  one-quarter  of  a  mile  above 
plaintiff's  point  of  diversion,  and,  at  an  ex- 
pense of  $1,200,  constructed  It,  on  a  line 
marked  out  and  agreed  upon  by  the  parties, 
across  the  plaintiff's  land  to  their  mining 
claim;  that  the  ditch  was  dug  in  light  soil 
on  the  side  of  a  hill  for  a  part  of  the  way, 
and,  by  reason  of  cattle  being  driven  across 
it,  and  squirrels  burrowing  in  its  banks,  the 
water  escaped  from  such  places,  flowed  on 
the  plaintiff's  meadow,  and  injured  about  20 
acres  of  grass.  The  plaintiff  brings  this  suit 
to  prevent  a  recurrence  of  the  Injury,  and 
alleges  that  the  defendants  unlawfully  broke 
and  entered  her  close,  cut  down  and  destroy- 
ed the  banks  of  her  irrigating  ditch,  reis 
dering  it  unsafe  and  useless,  and,  having 
turned  a  large  (quantity  of  water  therein,  the 
banks  of  the  ditch  gave  way  at  -different 
times  and  places,  and  her  meadow  was  cov- 
ered with  gravel,  rocks,  and  dSbris,  and  25 
acres  of  hay  land  kept  flooded  with  water, 
and  that,  by  reason  of  the  ditch  being  dug 
too  deep  in  places,  12  acres  of  her  grain  land 
could  not  be  irrigated;  that.  In  April,  189i, 
the  defendants  unlawfully  drained  all  the 
waters  of  Styce's  gulch  away  from  her 
ditches,  and  diverted  the  flow  thereof,  and 
threaten  to  deprive  her  of  the  use  of  the 
waters  of  said  stream;  and  prays  that  tbey 
may  be  perpetually  enjoined  from  diverting 
the  same.  The  defendants,  after  denying 
the  material  allegations  of  the  complaint,  al- 
lege that  the  ditch  was  constructed  under  u 
license  from  the  plaintiff,  upon  the  faith  of 
which  they  had  relied  and  expended  about 
$6,000  in  improving  their  mining  property, 
valued  at  $20,000,  and  that,  if  they  were  de- 
prived of  the  use  of  the  water  from  Powder 
river  by  the  ditch  so  constructed  by  them, 
their  mine  would  be  rendered  valueless;  and 
claimed  that  the  plaintiff,  by  reason  of  her 
conduct,  was  estopped  to  enjoin  them  from 
appropriating  the  water  to  the  operation  of 
their  said  mine.  A  reply  having  put  in  issue 
the  allegations  of  new  matter  contained  m 
the  answer,  the  cause  was  referred  to  D.  D. 
Williams,  ES<g[.,  who  took  the  evidence,  and 
from  it  found  that  the  equities  were  with  the 
defendants,  and  that  the  suit  should  be  dis- 
missed.  The  court,  however,  set  aside  theso 
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Gndlngs,  and  rencleretl  a  decree  perpetually 
eiijoinlng  tbe  defendants  from  conducting 
water  across  plaintiff's  premises,  from  which 
decree  the  defendants  appeal. 

M.  Li.  Olmstead,  for  appellants.  J.  L.  Rand, 
for  respoDdent 

MOORE,  J.  (after  stating  the  facts).  It  is 
contended  that  a  parol  license  cannot  be  re- 
voked after  it  has  been  executed  by  the  li- 
censee who,  relying  upon  the  faith  of  the 
privilege  conferred,  has  expended  money  In 
making  valuable  permanent  improvements. 
The  principle  contended  for  assumes  that 
the  outlay  of  money  In  making  such  Im- 
provements is  equivalent  to  the  payment  of 
a  valuable  consideration  for  the  llc^ise, 
which,  having  been  executed,  becomes  irrev- 
ocable, and  is  converted  into  an  agreement 
which  equity  will  enfCHrce,  upon  the  theory 
that  the  licensor,  having  encouraged  the  im- 
provements which  have  been  made  upon  the 
faith  of  the  license,  is  estopped  by  his  conduct 
from  asserting  his  strict  legal  rights.  The 
leadinpT  case  in  8ui^>ort  of  this  principle  la 
Rerick  V.  Kern,  14  Serg.  &  R.  267,  in  which 
It  appears  that  Kern,  betog  about  to  erect  a 
sawmill  on  a  branch  known  as  the  right- 
band  stream,  found  a  better  location  on  the 
left-hand  stream,  and,  having  obtained  Rer- 
Ick's  permission,  he  built  his  mill  on  the  latter 
stream,  which,  without  the  aid  of  water  from 
the  right-hand  stream,  would  have  been  whol- 
ly insufficient  to  operate  the  mill.  No  deed 
was  executed  or  any  consideration  paid  for 
the  privilege;  but,  after  Kern,  In  consequence 
of  the  permission,  had  put  his  mill  in  success- 
ful operation,  Rerick  revoked  the  license,  by 
removing  the  dam  which  was  built  to  divert 
the  water.  It  was  there  held  that  the  li- 
cense, in  consequence  of  the  improvement, 
became  irrevocable.  Gibson,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "But  a 
license  may  become  an  agreement  on  valua- 
ble consideration,  as  where  the  enjoyment  of 
it  must  necessarily  be  preceded  by  the  ex- 
Ijendltnre  of  money;  and,  when  the  grantee 
has  made  improvements  or  Invested  capital 
In  consequence  of  It,  he  has  become  a  pur- 
chase for  a  valuable  consideration.  Such  a 
grant  is  a  direct  encouragement  to  expend 
money,  and  it  would  be  against  all  con- 
science to  annul  It  as  soon  as  the  beneflt  ex- 
pected from  the  expenditure  Is  beginning  to 
be  perceived."  The  editors  of  the  American 
Decisions,  in  their  notes  to  this  case  (16  Am. 
Dec.  497),  after  an  exhaustive  citation  of  de- 
cisions upon  thib  question,  say:  "Prom  the 
foregoing  review  of  case  law  it  will  be  seen 
that  the  doctrine  of  the  principal  case,  though 
not  recognized  in  some  of  our  state  courts,  Is 
nevertheless  expressive  of  the  law  as  admin- 
istered In  the  majority  of  them,  and  that  the 
preponderance  of  recent  judicial  opinion  Is  In 
harmony  with  the  views  of  Judge  Gibson." 
The  rule  announced  in  the  Pennsylvania  case 
was  adopted  by  this  court  in  the  case  of 


Curtis  V.  Water  Co.,  20  Or.  34,  23  Pac.  808, 
and  23  Pac.  ."578,  in  which  Lord,  J.,  In  com- 
menting on  the  principle  contended  for,  said: 
"An  executed  license  is  treated  like  a  parol 
agreement  In  equity.  It  will  not  allow  the 
statute  to  be  used  as  a  cover  for  fraud.  It 
will  not  permit  advantage  to  be  taken  of  the 
form  of  the  consent,  although  not  within  the 
statute  of  frauds,  after  large  expenditm-es  of 
money  or  labor  have  been  invested  in  perma- 
nent Improvements  upon  the  land,  in  good 
faith,  upon  the  reliance  reposed  in  such  con- 
sent. To  allow  one  to  revere  his  consent, 
when  It  was  given,  or  had  the  effect,  to  in- 
fluence the  conduct  of  another,  and  cause  him 
to  make  large  investments,  would  operate  as 
a  fraud,  and  warrant  the  Interference  of 
equity  to  prevent  it"  The  execution  of  a 
parol  license,  while  relying  on  the  faith  of 
it,  supplies  the  place  of  a  writing,  and  takes 
the  case  out  of  the  statute  of  frauds  (Lee  v. 
McLeod,  12  Nev.  280);  but,  while  the  agree- 
ment under  which  the  licensee  has  acted  may 
be  proved  by  parol  (Le  Fevre  v.  Le  Fevre, 
8  Am.  Dec.  696),  the  evidence  of  it  should 
be  clear  and  convincing, 'and  show  a  permls- 
8i<m  to  do  the  particular  act  which  has  been 
accomplished  or  some  participation  in  its  ex- 
ecution by  the  owner  of  the  estate  or  ease- 
ment affected  thereby  (McBroom  v.  Thomp- 
son, 25  Or.  559,  37  Pac  67).  The  evidence 
shows  an  agreement  between  the  parties  in 
relation  to  the  construction  of  the  ditch;  that 
the  plaintllTs  husband,  as  her  ageut,  assisted 
in  locating  its  course  across  her  land;  that 
she  furnished  a  team  and  plow  with  which  to 
do  a  part  of  the  work;  and  that  the  comple- 
tion of  the  ditch  for  the  purpose  of  irrigating 
her  lands,  and  the  defendants'  reliance  upon 
the  faith  of  the  agreement,  while  making  per- 
manent improvements  on  their  mining  claim, 
constitute  the  consideration  for  the  license 
which,  having  been  executed,  cannot  now  be 
revoked. 

The  next  question  to  be  considered  is 
whether  equity  will  enjoin  the  use  of  the 
defendants'  ditch  when  its  banks  are  liable  to 
break,  thereby  causing  the  water  to  over- 
flow the  plaintiff's  meadow.  The  defendants 
allege  in  their  answer  that  their  agreement 
to  keep  the  ditch  in  repair  formed  a  part  of 
the  consideration  for  the  permission  to  con- 
struct it,  and  hence  they  are  bound  to  ex- 
ercise due  care  in  the  management  of  the 
ditch,  and  for  any  neglect  in  that  respect  they 
wUl  be  liable  for  any  injoiy  in  excess  of  the 
ordinary  consequences  that  might  result  there- 
from. The  rule  is  well  settled  that,  where 
one,  in  the  execution  of  Judicial  process, 
abuses  the  license  conferred  upon  an  ofllccr 
by  law,  he  becomes  a  trespasser  ab  Initio; 
but  where  one,  under  exprjess  authority  of  the 
licensor,  exceeds  or  abusevj  the  privilege  con- 
ferred, he  Is  only  liable  for  the  excess.  Jew- 
ell V.  Mahood,  84  Am.  Dec.  90.  The  defend- 
ants, having  entered  the  plaintiff's  premises 
by  her  express  agreement,  cannot  be  tres- 
passes, but  would  be  liable  in  an  action  at 
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law  for  any  neglect  of  dntr  or  abase  ot  thdr 
prirOege.  Wben  tbe  nature  <rf  tbe  treapas 
is  socfa  as  to  lead  to  a  moltiplicitr  of  actioin, 
or  tbe  inJiiTT  soes  to  tl^  destroctioii  at  tbe 
estate  in  tbe  mamter  in  whicb  it  is  enjoj-ed, 
or  tbe  trespass  cannot  be  adeqnatelr  com- 
pensated in  danvagps,  and  tbe  remedy  at  law 
is  plainlj  inadeqmte,  eqnity  wiQ  giant  rdl^ 
by  iojnnction.  Smith  t.  Gardiner,  12  Or. 
221.  6  Pac.  771;  Mpndenhall  t.  Water-Power 
Ca  (Or.)  39  Faa  398.  Tbe  pUintUI  knew  tbe 
claracter  vt  tbe  soO  along  tbe  side  ot  tbe 
taQl  where  tbe  ditdi  was  dng,  and  most  hare 
known  ita  banks  woe,  for  a  time,  at  least, 
liable  to  iKeak.  The  evidence  ahowa  that 
Boch  soQ  soon  becomes  cnmpact  tfj  meana  of 
water  flowing  in  ditdies,  and  that  lecor- 
rences  of  tbe  injory  conqriained  of  are  not  to 
be  annehended.  The  taixtrj  does  not.  In 
oar  Judgment,  tend  to  tbe  destroction  of  tlie 
estate,  and  only  aiuuunla  to  a  mere  trespass 
wben  tbe  banks  at  the  ditdi  break;  and  tlie 
damage  sostatned  tai  oonaeqaence  of  tbe  oe- 
fasinnal  overflow  cannot  be  iirepanibie,  and 
most  be  susceptible  of  pecnniaiy  ccmpenea- 
tioa  in  an  actum  at  law.  If  it  appeared  tliat 
plaintiff's  land  was  liaUe  to  constant  orer- 
flow  from  this  soorce,  necessitating  a  nmlti- 
plidtj  of  actiona  to  compensate  tlie  injniT, 
or  tbat  the  i^rater,  fcr  any  loigth  at  time, 
stood  iqion  tbe  meadow,  thns  tending  to  a 
destmctloo  of  the  estate,  in  tiie  manner  in 
whldi  it  was  used,  equity  woold.  br  iqjonc- 
tion,  restnin  the  fortber  nae  of  tlie  ditcb;  Iiot, 
tlioe  b^ng  no  erfdoice  of  the  defendants 
inalrility  to  respond  in  damages,  for  wlilcb  the 
law  side  <rf  tlie  cooit  fnmislies  an  adequate 
remedy,  it  fellows  tliat  the  decree  most  be 
reretaed,  tbe  litfmirtion  diaolred,  and  the 
salt  dismissed:  and  it  is  so  Mdered. 


(IQS  CaL  aS) 

FRATT  T.  HTTST  et  aL    (No.  18,442:) 

(Saiveme  Court  of  Califomia.    Jalj  31.  1805.) 

Lbabe — CovEXAST — BasACH— Actios  asaisst 

ExecirroK— Pkbsksutio!!  or  Ci.inf. 

1.  Daring  die  life  of  •  leasp  coTenanting 
tiiat  the  Irin  at  the  tominatioo  thereof  shall 
(Ctnm  certain  furuitiue  in  as  good  cooditioii 
as  wboi  the  lease  was  made,  actioo  for  injuir 
thereto  cannot  be  ma  in  tamed,  aa  it  may  be  re- 
paired so  aa  to  be  in  as  good  condition  before 
tile  terminatloa  of  tlie  leaae. 

2.  The  presentatioa  against  the  estate  i^ 
decedoit  of  a  contingent  claim  for  anj  damages 
claimant  may  soatain  bj  reason  of  any  uxjutt 
to  fnmitnre;  which  a  aobsisting  lease,  on  wtucn 
deceased  waa  gnarantor,  proiided  shoold  be  re- 
himed  in  good  condition  at  the  tenninatioa  of 
the  leaae,  will  not  snpport  an  actioa  for  dam- 
ages for  actnal  destruction  of  the  fnmitnre, 
there  being  no  allegatioo  in  the  complaint  that 
this  occnifcd  sobseqaent  to  the  presentation  and 
Kjection  of  the  contingent  daiin. 

Department  1.  Appeal  from  Boperior  ooort, 
city  and  coimty  of  San  Frandaco;  J.  H.  Sea- 
well.  Jodge. 

Acti<Hi  by  Francis  W.  Fratt  against  Kmxna 
lb  Hnnt,  execntrlx  of  H.  B.  Hnnt  deceased. 
Jndgment  for  defoidant.  Plaintiff  aiqieala. 
Ai&rmed. 


HoD  &  Dmm.  for  appeOant  •*«■«***. 
Bdcber  k  Uastick.  for  rapondeat. 

GABOUTTE.  J.  Fiaacis  W.  Fiatt;  as  tbo 
owner  of  certain  hotd  property  titnated  in 
tbe  city  of  Sacxamento,  leased  the  same,  in- 
doding  fnmitnre;  etc,  to  one  Sherwood,  for 
tbe  t^rm  of  fire  years,  at  a  stipulated  rental 
per  month.  This  conttact  of  lease  contains 
the  fcrilowing  prorisimi:  "And  it  is  agreed 
by  tbe  party  ot  the  second  part  that,  at  tbe 
expiraticm  of  said  term,  or  the  sooner  tmni- 
natkm  therein  he  win  retom  to  the  party  of 
tbe  fiist  part  an  the  furniture,  fixtarea,  bed- 
ding, gaa  fixtures,  and  aU  other  articles  de- 
scribed in  said  inrentoiy  A,  according  to  tbe 
inrentory  therein  mentioned,  in  as  good  con- 
ditl««  as  said  articles  imw  are.  Any  window 
glass  that  may  be  broken  must  be  replaced 
by  aaid  secMid  party  with  ^ass  of  eqml 
quality,  at  his  expense,  and.  at  the  expira- 
tion of  said  term,  tbe  said  party  of  the  sec- 
ond part  win  quit  and  surrender  the  said 
pronises  in  as-good  state  and  cooditioa  »m 
reasonable  ase  and  wear  thereof  wiU  permit, 
damages  by  tbe  dements  ^cepted."  InreB- 
tmy  A  contained  a  statement  in  detafl  of  the 
posonal  propoty  aforesaid.  Hunt,  tbe  de- 
foidant's  testator,  in  writing  gnaiantied  the 
bUttafnl  performance  of  the  covoiants  of  tbe 
lease  nptm  the  part  of  Sherwood.  Prior  to 
the  expiiatioa  of  tbe  fire-year  term.  Hunt, 
the  giaiantor,  died,  and  tbereopon  Fiatt  pre- 
sented a  daim  to  the  defendant,  as  executrix 
of  his  estate,  for:  (1)  Balance  due  for  rent 
already  accrued;  (2)  amoant  of  rait  hereaft- 
er to  become  doe  prior  to  the  expiration  at 
the  lease;  (3)  a  contingent  liaUUty.  to  wtt, 
'Yor  any  damage  claimant  may  sustain  by 
reasMi  of  any  injury  which  may  be  done  to 
any  of  tbe  p«sonal  property  described  in 
said  inventory  or  acbedtde  B,  hereto  at- 
tached, and  also  for  any  damage  which 
claimant  may  sustain  by  reason  of  the  non- 
ddlvery  or  return  to  tiim  of  any  of  the  prop- 
erty described  in  said  schedule  B;  bat  the 
amoant  of  such  damage  this  claimant  is  at 
this  time  tmable  to  state."  Tbe  aforesaid 
dalm  set  oat  the  guaranty  of  Hunt  and  tbe 
facta  in  detan  concerning  the  transactioa. 
Both  the  absirfute  and  contingent  daims  for 
rent  were  allowed  by  the  executrix;  bat  the- 
contingent  daim  for  damages  for  loss  and 
injury  to  famltnre.  etc.  was  rejected.  There- 
npon  this  action  was  brought  upon  tbe  dalm 
as  presoited,  and  a  gmetal  demurrH-  to  tbe 
complaint  was  interposed  and  sustained  by 
the  trial  court.  The  sole  pnrpoee  of  this  ap- 
peal appears  to  be  to  test  the  roling  of  tlie 
court  in  sustaining  that  demurrer. 

In  80  tar  as  the  daim  was  for  rent  due  and 
to  become  due,  it  was  approved  by  the  ex- 
ecutrix. Hence,  no  catee  of  action  coald  be 
based  npon  it  in  those  particulars:  and  that 
portion  of  tbe  complaint  wherein  it  is  sought 
to  recover  a  Judgment  for  rents  was  clearly 
susceptiUe  to  a  general  demurrer.  Plaintiff 
also  sued  to  recover  a  sum  of  money  ■■ 
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damages  for  broken  panes  of  glass;  bat,  In- 
asmuch as  Sherwood  agreed  to  replace  all 
sach  glass  npon  the  expiration  of  the  lease, 
an  action  for  sacb  damage  prior  to  that 
time  is  clearly  premature.  The  complaint 
contains  the  follMWlnc  allegation:  "Plaintiff 
alleges  that,  before  the  filing  of  the  com- 
plaint to  which  this  is  amendatory,  the  said 
T.  J.  Sherwood  had  carelessly  and  negligent- 
ly permitted  a  large  amount  of  personal 
property,  furniture,  and  fixtures  leased  with 
said  hotel,  and  described  in  Kxhibit  B,  at- 
tached to  said  complaint,  to  become  utt^ly 
lost  and  destroyed;  that  said  personal  prt^ 
erty,  furniture,  and  fixtures,  so  lost  and  de- 
stroyed, was,  at  the  time  of  said  loss  and 
destniction,  of  the  value  of  $1,000,  as  this 
plaintiff  is  Informed  and  believes;  that,  by 
reason  of  said  loss  and  destruction  of  said 
personal  property,  this  plaintiff  was  dam- 
aged In  the  sum  of  $1,000,  as  he  is  Informed 
and  believes.  The  plaintiff  farther  alleges 
that  the  personal  property,  furniture,  and 
flxtnres  described  In  said  Bxhlblt  B,  which 
was,  at  the  date  of  filing  said  complaint,  and 
still  is.  In  the  said  Union  Hotel,  and  which 
ivnslsts  of  all  of  said  personal  property,  fnr- 
niture,  and  fixtures  in  said  exhibit  describ- 
ed, except  such  as  has  been  lost  and  destroy- 
ed, as  aforesaid,  was,  during  the  continu- 
ance of  said  lease,  and  while  the  same  was 
In  the  possession  of  said  T.  J.  Sherwood,  by 
his  carelessness  and  negligence,  greatly  in- 
jured and  damaged;  that  Is  to  say,  the  same 
was  damaged  and  injured  to  the  extent  of 
$2,174.45."  It  is  upon  this  allegation  of  the 
complaint  that  plaintiff  must  rest  his  cause 
of  action,  if  the  pleading  states  one,  and  oar 
consideration  will  now  be  addressed  to  its 
sufficiency. 

The  claim  presented  to  the  execntrix,  upon 
which  the  allegation  of  the  complaint  Just 
quoted  is  based,  is  in  its  nature  essentially 
a  contingent  claim.  Section  1498  of  the 
Code  of  Civil  Procedure  declares  when  ac- 
tions must  be  bi^nght  upon  claims  due  and 
claims  not  due  at  the  date  of  rejection.  The 
claim  here  presented  cannot  be  classed  in 
^ther  category;  and  the  declaration  of  this 
principle  finds  foil  support  in  the  case  of 
Verdler  v.  Roach,  96  Cal.  474,  31  Pac.  554. 
We  find  no  other  provision  in  the  statute 
prescribing  the  time  within  which  suit  must 
be  brought  upon  rejected  claims;  hence,  as 
to  rejected  contingent  claims,  the  matter 
may  be  said  to  be  enveloped  in  some  doubt 
As  is  said  in  Verdler  v.  Roach,  supra:  "The 
allowance  ot  such  a  claim  would  have  ad- 
mitted and  established  the  validity  of  the 
obligation,  and  would  have  entitled  It  to  be 
filed  in  court,  etc."  And,  while  it  is  possible 
that  an  action  npon  a  rejected  contingent 
claim  may  be  brought  to  secure  a  Judgment, 
giving  the  claim  the  same  status  as  would 
come  to  it  by  Its  allowance,  still,  we  find, 
apon  examination  of  the  complaint  in  this 
case,  and  especially  of  the  allegation  pre- 
viously quoted,  that  no  such  judgment  is 


here  sought;  but  a  money  Judgment  for 
damages  pure  and  simple  is  asked  for.  This 
allegation  of  the  complaint  has  a  twofold 
character.  It  lays  a  claim  for  damages  in 
the  sum  of  $1,000  for  furniture,  etc.,  lost 
and  destroyed  by  the  lessee,  and  also  a 
claim  of  $2,174.45  for  furniture,  etc.,  injured 
and  damaged.  As  to  the  damage  for  injury 
to  the  personal  property  leased  by  plaintiff, 
we  are  clear  that  any  action  for  such  dam- 
ages will  be  premature  until  the  expiration 
of  the  lease  term.  The  lessor,  under  his  con- 
tract, agreed  to  return  this  personal  prop- 
erty "In  as  good  condition  as  said  articles 
now  are,"  and  no  cause  of  action  for  a 
breach  of  that  covenant  could  arise  until  the 
time  came  for  a  return  of  the  property.  The 
mere  fact  that  it  was  Injured  and  damaged 
at  some  time  during  the  life  of  the  lease 
would  not  show  that  It  could  not  be  returned 
subsequently  In  substantially  Its  original 
condition.  It  would  not  show  but  that  re- 
pairs wonld  place  It  In  the  same  condition 
as  when  leased.  As  to  the  claim  of  $1,000 
for  property  destroyed  and  lost.  It  must  be 
assumed  that  such-  property  not  only  was 
placed  beyond  repair,  but  could  not  be  re- 
turned; and,  such  being  the  fact.  It  may  be 
conceded,  for  present  purposes,  at  least,  that 
a  cause  of  action  in  damages  for  its  loss 
would  arise  at  the  date  ot  its  destruction,  re- 
gardless of  the  time  of  the  expiration  of  the 
lease;  for,  even  though  the  lessee's  stated 
time  for  performance  had  not  yet  arrived.  If 
he  voluntarily  placed  it  out  of  his  power  to 
perform,  he  committed  a  breach  of  the  con- 
tract, and  was  liable  at  once.  It  may  also 
be  conceded  that  the  covenants  of  his  con- 
tract as  to  returning  this  property  could  not 
be  satisfied  by  a  return  of  other  property  of 
a  similar  kind  and  character.  But,  for  oth- 
er reasons,  we  think  this  claim  of  $1,000  for 
damages  does  not  state  a  cause  of  action; 
and  those  reasons  also  furnish  additional 
grounds  for  defeating  the  plaintiff's  claim  of 
damages  for  property  Injured  and  damaged. 
The  allegation  of  the  complaint  in  this  re- 
gard is  that,  "before  the  filing  of  the  com- 
plaint to  which  this  Is  amendatory,  the  said 
T.  J.  Sherwood  had  carelessly  and  negligent- 
ly permitted  a  large  amount  of  personal 
property,"  etc.  It  will  be  observed  that  the 
claim  presented  and  rejected  was  a  contin- 
gent claim.  No  damages  were  alleged,  and 
no  allowance  for  damages  asked.  The  com- 
plaint, as  we  see,  asks  for  damages.  Upon 
such  a  state  of  facts,  it  is  necessary  to  the 
statement  of  a  cause  of  action  that  an  alle- 
gation be  found  therein  that  such  damages 
arose  from  a  breach  of  the  contract  occur- 
ring since  the  presentation  and  rejection  of 
the  contingent  claim.  No  claim  for  damages 
was  presented  to  the  executrix  of  the  es- 
tate. She  had  no  opportunity  to  allow  such 
a  claim,  and  necessarily  rejected  no  such 
claim.  No  such  claim  ever  being  presented 
and  rejected,  no  action  for  damages  upon  a 
claim  of  that  character  will  lie;    for  its 
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presentation  and  rejection  were  conditions 
precedent  to  tlie  bringing  of  an  action.  An 
allegation  of  the  character  suggested  would 
seem  to  be  as  necessary  to  a  complaint  In 
this  class  of  actions  as  an  allegation  show- 
ing that  the  breach  of  the  contract  occurred 
during  the  life  of  the  guaranty.  The  com- 
plaint upon  its  face  must  show  a  present 
liability  of  the  guarantor.  It  must  show  a 
presentation  and  rejection  of  the  claim  upon 
which  the  action  is  brought,  or  a  legal  rea- 
son excusing  such  presentation  and  rejection. 
This  the  complaint  does  not  do.  If  a  com- 
plaint showed  an  action  against  an  admin- 
istrator or  executor  upon  a  claim  against  a 
decedent,  without  alleging  its  presentation 
and  rejection,  no  cause  of  action  would  be 
stated,  and  in  this  case  there  is  no  cause  of 
action  stated  against  defendant.  Inasmuch 
as  there  is  no  allegation  that  this  breach  of 
contract  was  made  subsequent  to  the  pres- 
entation and  rejection  of  the  contingent 
claim.  An  allegation  in  the  one  case  is  no 
more  important  than  in  the  other.  For  the 
foregoing  reasons  the  Judgment  is  affirmed. 


We   concur: 
SON,  J. 


McPARLAND,   J.;    HARRI- 


(5  Cal.  Unrep.  101) 

BIGELOW  T.   BALLERINO.     CNo.  19.480.)i 

(Supreme  Court  of  California.    July  31,  1896.) 

Vaoatios  op  Allbt— Rights  of  Abottixo 

OWNEB. 

Where  a  public  alley  is  vacated,  the  right 
of  an  abutting  owner  to  the  portion  adjoining 
hia  land  is  not,  as  againgt  an  abutting  owner  on 
the  opposite  side  of  the  alley,  affected  by  the 
fact  that  the  Tacation  was  unlawful. 

Commissicaers'  decision.  Department  2. 
Appeal  from  superior  court,  Loa  Angeles 
county;  W.  H.  Clark,  Judge. 

Action  by  L,  M.  Bigelow  against  Bartolo 
Ballerino  to  quiet  title.  Judgment  was  ren- 
dered for  plalntifT,  and  defendant  appeals. 
Affirmed. 

Horace  Bell,  for  appellant  A.  W.  Hutton, 
for  respondent 

BRITT,  0.  There  was  a  street  in  the 
city  of  Los  Angeles  called  "Negro  Alley." 
Plaintiff  owned  land  which,  as  she  claimed, 
abutted  on  the  westerly  side  of  such  alley, 
and  defendant  owned  land  adjacent  to  the 
easterly  side  thereof,  opposite  to  plaintiff's 
land.  In  April,  1889,  the  city  council  of  Los 
Angeles  vacated  said  alley  as  a  street,  and 
about  the  same  time  laid  out  a  new  street, 
failed  "Los  Angeles  Street"  a  little  to  the 
west  of  said  alley.  Such  new  street  includ- 
ed nearly  ail  of  plaintiff's  land,  the  city 
paying  her  for  the  portion  taken.  The  court 
found  that  there  was  left,  however,  of  her 
tiroperty,  a  wpilse-sliaped  piece,  varying  In 
width  from  a  few  inches  at  the  north  end  to 
a  few  feet  at  the  south  end,  contiguous  to 
«aid  Negro  alley,  and  lying  between  the  west- 

>  Rerers«d  In  banc.    Se«  44  Pac.  307,  lU  Cal.  SS9. 


erly  line  of  the  alley  and  the  easterly  line 
of.  the  new  street  Defendant,  claiming 
the  right  upon  the  vacation  of  the  alley,  to  ex- 
tend bis  frontage  to  the  new  street,  con- 
structed a  small  building  adjacent  to  the 
east  line  thereof,  covering  a  section  about  16 
feet  in  length  of  the  said  narrow  strip  of 
plaintiff's  land,  and  extending  eastward  into 
what  had  been  Negro  alley.  Plaintiff  brought 
this  action  to  quiet  her  title  against  defend- 
ant to  the  land  between  her  north  and  south 
lines  lying  east  of  the  new  street  and  ex- 
tending to  the  middle  line  of  such  former 
alley,  and  to  recover  possession  of  the  parcel 
so  built  upon  by  him.  She  had  Judgment, 
and  the  defendant  appeals  frcmi  the  same, 
and  from  an  order  denying  his  motion  for 
new  trial.  The  only  question  of  any  con- 
sequence in  the  case  is  whether  the  evidence 
sustains  the  finding  that  plaintiff  is  the  own- 
er of  that  portion  of  the  narrow  strip  be- 
tween Los  Angeles  street  and  the  line  of  the 
former  Negro  alley,  where  defendant  con- 
structed his  building.  If  she  is,  then  of 
course  she  is  entitled  to  resist  the  encroadi- 
ments  of  the  defendant  on  her  side  of  the 
alley,  whether  it  was  lawfully  vacated  or  not, 
and  whether  he  consented  to  its  vacation  or 
not  Civ.  Code,  831.  On  this  question  the 
record  is  not  very  clear;  but  upon  examin- 
ing the  evidence  set  out  we  think  the  court 
was  justified  in  its  conclusion  that  plaintiff 
is  the  owner  of  the  disputed  ground,— by  long 
continued  possession  of  herself  and  her  prede- 
cessors, if  not  by  paper  title.  We  see  no  use- 
ful purpose  to  be  served  by  detailing  the  testi- 
mony here.  The  Judgment  and  order  should 
be  affirmed. 

We  concur:    SEAIILS.  C;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(S  Oal.  Unrep.  83) 
JENSEN  V.  HUNTER  et  al.    (No.  19,321.)     • 
(Supreme  Court  of  California.    July  11,  1895.) 

DlVSRSION  OP  Water— COSTRACT—CONSIDBRATION 

—LicBMBE— Adverse  Possession. 

1.  Where  suit  was  brought  by  an  upper  ri- 
parian owner  to  compel  defendant  to  desist  from 
taking  water  from  a  stream,  snch  compulsory 
abandonment  cannot  constitute  a  consideration 
for  an  agreement  by  another  owner  to  allow  de- 
fendant to  divert  the  water  from  a  point  lower 
on  the  stream. 

2.  Title  to  a  ditch  diverting  water  from  a 
stream  on  the  land  of  plaintiff's  decedent  cannot 
be  claimed  by  adverse  possession  by  one  who, 
after  using  tbe  water  for  three  years,  acknowl- 
edged decedent's  title  by  offering  to  pay  for  a 
grant  thereof. 

3.  An  oral  permission  given  to  divert  and 
use  water  from  a  stream  is  a  mere  license,  which 
is  revocable,  and  does  not  vest  any  estate  in  tlie 
land. 

Ooinmissloners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county;  John  L.  Campbell,  Judge. 
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Action  by  Mercedes  Jensen,  as  executrix, 
against  R.  B.  Hunter  and  others,  to  quiet 
title.  Defendants  had  Judgment,  and  plain- 
tiff appeals.    Keversed. 

• 

Paris  &  Allison  and  H.  W.  Nesbit,  for  ap- 
pellant Goodcell  &  Leonard  and  W.  A.  Pur- 
rington,  for  respondents. 

HAYNES,  C.  Cornelius  Jensen  died  De- 
cember 12,  1886,  seised  of  the  lands  described 
In  the  complaint,  and  plaintiff  brings  this  ac- 
tion, as  his  executrix,  to  quiet  the  title  of  the 
estate  thereto.  The  only  controversy  between 
the  parties  relates  to  an  alleged  water  right 
and  right  of  way  for  a  ditch  claimed  by  de- 
fendants over  said  lands.  The  court  found  In 
favor  of  defendants,  establishing  their  right 
to  the  water  and  ditch,  and  plaintlfC  appeals 
from  the  Judgment  entered  thereon,  and  from 
an  order  denying  her  motion  for  a  new  trial. 

The  water  In  question  rises  above  plaintiff's 
land,  and  flows  through  it  In  a  natural 
stream  or  water  course.  Abont  four  years 
prior  to  1882,  the  water  was  diverted  by  one 
Keltlng  at  a  i>olnt  above  plaintiffs  land,  and 
conducted  by  a  ditch  to  his  land,  which  is 
now  owned  by  the  principal  defendant,  Mar- 
garet Scott,  who  was  formerly  the  wife  of 
said  Keltlng.  The  point  of  diversion  was 
then  upon  the  land  of  one  Evans,  who,  in 
1882,  refused  to  permit  Kelttog  to  longer  take 
the  water  out  upon  his  land.  Whether  any 
part  of  the  ditch,  as  it  then  existed,  was  upon 
plaintlfPs  land  does  not  clearly  appear.  Jose 
Jensen  tcatlfled  that  "it  might  have  crossed 
a  comer  of  our  land."  Phllllppe  Martinez  and 
one  Quintana  were  Interested  In  the  ditch 
with  Keltlng,  but  they  were  not  made  de- 
fendants. Whether  they  have  or  claim  any 
present  interest  does  not  appear.  The  de- 
fendants, other  than  Mrs.  Scott,  are  tenants 
and  Incumbrancers  of  Mrs.  Scott's  land, 
which  was  formerly  owned  by  Keltlng,  and 
neither  her  land  nor  that  of  Martinez  or 
Quintana  touch  the  stream  from  which  the 
water  was  taken  at  any  point. 

Mrs.  Scott's  answer  alleged  ownership  of 
the  right  to  divert  the  water  for  use  on  her 
land,  and  the  right  to  maintain  and  use  the 
dam  and  ditch,  by  the  adverse  use  and  pos- 
session thereof  for  more  than  five  years; 
and  for  a  second  defense  alleged  a  parol 
agreement  between  her  grantor,  Keltlng,  and 
said  Cornelius  Jensen,  whereby  said  Keltlng 
agreed  to  abandon  his  right  to  divert  the  wa- 
ter "at  said  higher  point,"  and  to  abandon 
the  use  of  the  ditch  at  that  point,  and  that 
Jensen,  in  consideration  thereof,  promised 
and  agreed  that  Keltlng  should  have  the  per- 
petual right  to  divert  the  water  at  said  lower 
point,  and  the  like  right  to  use  and  maintain 
a  dam,  and  a  ditch  extending  therefrom 
across  Jensen's  land  to  a  point  where  it 
would  connect  with  the  ditch  before  that 
used  to  convey  the  water  diverted  at  said 
higher  point;  that  the  new  ditch  was  com- 
pleted in  the  spring  of  1882,  and  was  used 


thereafter  until  1886,  when  the  dam  was 
washed  away,  and  that  Jensen  then  orally 
agreed  with  Mrs.  Scott  that  she  should  have 
the  perpetual  right  to  maintain  a  dam  at  a 
point  about  200  yards  above  the  site  of  the 
one  washed  out,  and  to  construct  a  ditch 
from  the  new  dam  to  connect  with  the  ditch 
then  existing;  that  the  new  dam  and  ditch 
were  used  by  Mrs.  Scott  until  June,  1888, 
when  plaintiff  prevented  the  further  use  of 
the  dam  and  ditch.  The  court  found  all  the 
averments  of  the  answer  to  be  true,  except 
that  the  court  was  unable  to  find  or  deter- 
mine the  quantity  of  water  to  which  the  de- 
fendant was  entitled,  but  found  that  she  was 
entitled  to  the  flow  of  the  water  to  the  full 
capacity  of  the  ditch,  not  to  exceed,  however, 
300  inches  measured  under  a  4-inch  pressure, 
that  being  the  quantity  she  alleged  she  was 
entitled  to. 

Appellant  contends  that  the  findings  are 
not  justified  by  the  evidence.  The  answer, 
as  we  have  seen,  alleged  a  consideration  for 
the  parol  agreement  alleged  to  have  been 
made  by  Jensen  with  Keltlng  for  the  right 
to  construct  the  dam  and  ditch  on  the  land 
of  the  former.  That  consideration  is  al- 
leged to  have  been  the  abandonment  by 
Keltlng  of  the  right  to  divert  the  water  at  a 
point  above  Jensen's  land.  The  evidence, 
however,  shows  that  about  four  years  before 
the  construction  of  the  dam  and  ditch  on 
Jensen's  land  Keltlng  diverted  the  water  up- 
on the  land  of  one  Evans,  and  that  Evans 
brought  suit  against  Keltlng,  and  compelled 
him  to  desist  from  taking  the  water,  and  It 
was  this  enforced  abandonment  of  the  diver- 
sion of  the  water  and  use  of  the  former  ditch 
that  is  referred  to  as  the  consideration  of 
Jensen's  alleged  parol  agreement  with  Kelt- 
lng. Such  enforced  abandonment  eould  not 
constitute .  a  consideration  for  the  alleged 
agreement.  There  was,  however,  no  evi- 
dence that  any  promise  or  agreement  was 
made  by  Jensen,  whether  by  parol  or  other- 
wise, at  or  before  the  construction  of  the 
dam,  conferring  upon  Keltlng  a  right  to  the 
water,  or  to  construct  the  dam  or  ditch;  nor 
was  there  any  evidence  In  support  of  the  al- 
legation that  -when  the  dam  was  washed 
away  In  1886  Jensen  orally  agreed  with  Mrs. 
Scott  that  she  should  have  the  perpetual  or 
any  right  to  maintain  a  dam  or  ditch  at  any 
place  upon  his  land;  but  the  evidence  shows 
that  the  first  dam  and  ditch  constructed  up- 
on Jensen's  land  was  by  his  license  or  per- 
mission, and  that  after  that  dam  was  wash- 
ed away  another  dam  was  constructed  at  a 
different  place,  and  a  new  ditch  taken  out 
and  connected  with  the  old  one,  also  with 
Jensen's  permission.  That  the  construction 
of  the  dam  and  ditch  was  not  based  upon 
any  assertion  of  right  in  Keltlng  or  his  as- 
sociates, Martinez  and  Quintana,  who  as- 
sisted In  their  construction  and  participated 
in  the  use  of  the  water,  is  clear.  Neither  of 
them  were  riparian  proprietors,  and  the 
place  of  diversion  which  they  bad  been  corn- 
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peOed  to  abandon,  as  \rtSi  as  the  -water  di- 
verted, was  the  priTate  property  of  Evans. 
The  i>articnlar8  of  the  litigation  with  Evans 
■do  not  appear  in  the  record,  bat  it  most  be 
assumed  from  the  result  that  they  had  no 
right  If  they  had  purcliased  the  wat^  right 
from  Evans,  the  right  to  the  ditch  across 
bis  land  'would  liave  been  sustained;  and  a 
right  acquired  by  adverse  possession  would 
bave  been  equally  efficacious  to  sustain  their 
right  to  both  the  water  and  the  ditch.  If, 
therefore,  they  had  no  right  to  the  water  as 
against  Evans,  they  could  have  no  right  to  it 
as  against  Jensen,  and  defendants  cannot 
now  assert  any  title  to  either  the  water  or 
the  ditch,  nnless  it  has  been  acquired  by 
adverse  possession,  there  being  not  only  no 
evidence  of  any  grant,  but  both  the  answer 
and  the  evidence  on  the  part  of  the  defend- 
ants concede  tiiat  no  ccmveyance  of  the  right 
was  ever  made 

In  Pltzman  v.  Boyce,  111  Mo.  387, 19  S.  W. 
1104,  a  case  Involving  a  similar  question.  It 
was  said:  "The  question  to  be  first  deter- 
mined in  this  case  is  whether  the  use  was 
really  adv««e  to  the  owner,  or  was  it  mere- 
ly permissive  In  its  character?  If  permis- 
sive In  its  inception,  then  such  permissive 
character,  being  stamped  on  the  use  at  the 
outset,  will  continue  of  the  same  nature, 
and  no  adverse  user  can  arise  until  a  dis- 
/Inct  and  positive  ass»tIon  of  a  right  hostile 
to  the  owner,  and  brought  home  to  him,  can 
transform  a  subordinate  and  friendly  hold- 
ing into  one  of  an  opposite  nature,  and  ex- 
clusive and  independent  in  its  charact^'." 
In  Thomas  v.  England,  71  Cal.  456,  460,  12 
Pac  481,  it  was  said:  "To  perfect  an  ease- 
ment by  occupancy  for  five  years,  the  en- 
joyment must  be  advwse,  CMitlnuous,  open, 
peaceable.  It  must  be  adverse,  and  under 
claim  of  legal  right  so  to  do,  and  not  by  the 
consent,  permission,  or  indulgence  merely 
of  the  owner  of  the  alleged  servient  estata" 
That  the  use  of  the  dam,  ditch,  and  water 
by  the  defendants  was  not  under  a  claim  of 
"legal  right"  is  apparent  from  the  testimony 
of  Mrs.  Scott,  the  princii>al  defendant,  as 
well  as  from  the  testimony  of  otbee  wit- 
nesses. Mrs.  Scott,  It  is  true^  testified  that 
she  used  the  water  peaceably  until  about 
two  years  before  the  trial,  and  during  that 
time  claimed  It  as  her  own  property.  She 
further  testified,  however,  as  follows:  "I 
went  to  Mr.  Cornelius  Jensen  to  get  him  to 
give  me  a  writing  for  the  right  of  way,  and 
took  money  along  to  pay  him  for  it.  He 
said  it  was  not  necessary,  the  water  was 
mine,  and  he  could  not  take  it,  and  nobody 
else,  and  o{r««d  to  defend  me  if  I  had  any 
trouble  with  It  This  conversation  was  two 
or  three  years  before  Jensen  died."  She 
further  testified  that  she  had  three  ot  four 
conversations  with  him  about  the  water, 
and  that  he  always  said  It  was  hers;  that 
she  never  had  any  writing  from  Mr.  Jensen 
for  the  right  of  way;  that  he  said  It  wasn't 
necessary,  that  he  gave  it  to  her  husband. 


and  she  had  had  it  so  long  it  was  has  with- 
out any  writing.  Mrs.  Bo^meie,  a  sister  of 
Mrs.  Scott,  testified  that  she  went  with  Mrs. 
Scott  to  see  Mr.  Jensen;  that  they  went  be- 
cause they  heard  other  iwrties  were  talking 
of  buying  the  water  from  J^isen.  "We 
thought  we  would  go  to  Mr.  Jensai,  and  iiay 
him  something  to  secure  this  water,— not  the 
water,  the  right  of  way."  Mr.  Ferris,  a  wit- 
ness called  by  the  defendants,  testified  to  tlie 
changes  in  the  locati<xi  of  the  dam  and  ditch; 
that  the  dam  was  put  on  Jensen's  place  tie- 
cause  Eivans  had  sued  them  and  stopped 
them;  that  Jensen  said  sbe  could  take  It 
across  his  land,  so  that  she  would  not  lose 
her  garden  or  use  of  the  place.  Upon  croea- 
examination  he  was  asked:  "Q.  Did  he  say 
he  would  simply  give  permission  to  run  the 
water  through  his  land?  A.  Yes,  sir;  he  had 
let  th^u  have  a  chance  to  have  some  water 
there.  I  took  it  from  what  he  said  that  be 
should  let  hw  have  a  right  of  way.  I  asked 
him  one  time  why  lie  did  not  deed  it  to  her 
If  he  wanted  her  to  have  It,  and  he  said  it 
would  be  aU  right  He  said  Mrs.  Keltlng  had 
a  big  family,  and  be  wanted  her  to  have  the 
use  of  the  water,  and  that  he  might  not  want 
the  water  for  some  time.  He  told  me  that  Ite 
would  not  sell  any  of  that  water,— ttiat  lie 
wanted  Mrs.  Keltlng  to  have  It;"  and,  in  re- 
ply to  a  question  whether  Jensen  did  not  say 
that  he  might  need  tbe  water  Mmngif  some 
time,  answered,  "No,  sir;  he  told  me  he  could 
never  use  that  water  on  his  land,  and  it  was 
thought  so  at  that  time."  These  conversa- 
tions testified  to  by  Mr.  Ferris  took  place 
about  1881.  Frank  Wilklnscm,  for  defendant,, 
testified  that  he  was  with  John  Berkmere 
when  he  tried  to  get  some  writings  from  Jen- 
sen giving  Mrs.  Keltlng  (now  Mrs.  Scott)  a 
right  of  way.  That  also  was  in  1881.  Phll- 
Upe  Martinez,  called  by  the  plaintifF,  testified, 
in  substance,  that  he  was  interested  in  the 
ditch  with  Kelting  and  Qulntana;  that  they 
went  to  Jensen  and  got  permission  to  take 
out  the  ditch;  that  Jensen  said  he  was  will- 
ing that  his  nelghbws  should  have  tbe  use  of 
the  water;  that  the  dam  would  often  break, 
and  he  would  go  and  get  permission  to  build 
another,  and  to  take  out  a  new  piece  of  ditch, 
but  that  Jensen  aeva  sold  or  gave  the  right 
of  way;  that  In  1886,  shortly  before  Mr.  Jen- 
sen died,  he  went  to  him  on  behalf  of  Kdtlng, 
Qulntana,  and  himself  to  purchase  the  right 
ai  way  for  the  ditch,  and  the  water  right, 
and  offered  to  give  him  $1,000  for  it;  that 
"Jensen  said  he  did  not  care  about  it,  aa  he 
was  about  to  die,  and  his  heirs  would  be  left 
so  they  could  fix  his  matters."  Jose  Jensen 
testified  that  th^  had  been  using  the  water 
on  the  Jensen  land  about  two  years. 

It  is  a  significant  fact  that  the  evidence  no- 
where discloses  any  effort  to  secure  from  Jen- 
sen a  grant  or  conveyance  of  this  valuable 
water  right,  and  the  right  to  construct  and 
maintain  upon  his  land  the  dam  and  ditch 
necessary  to  Its  use  and  enjoyment  until  Mrs. 
Scott  learned  that  others  were  talking  of  buy- 
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ing  tbe  water  from  Jensen,  two  years  or 
more  after  tbe  dam  and  ditch  were  construct- 
ed. It  is  urged  by  respondent  that  she  had 
a  right  to  buy  in  a  title  to  secure  herself,  and 
that  by  doing  so  she  did  not  waive  any  right 
or  title  she  had.  But  she  did  not  approach 
Jensen  with  any  assertion  of  right,  but  offer- 
ed to  pay  him  for  the  conveyance  of  a  right 
she  did  not  have.  It  is  true  she  testified  that 
Jensen  told  her  she  did  not  need  any  writing, 
that  he  had  given  it  to  her  husband,  and  used 
other  expressions  of  like  character,  but  the 
fact  remains  that  the  use  had  continued  but 
two  or  three  years,  that  unless  she  could  ob- 
tain a  conveyance  of  the  right  she  could  have 
no  title  otherwise  than  by  adverse  possession 
tot  five  years,  and  her  application  at  that 
time  was  a  confession  of  Jensen's  title,  and 
that  tbe  only  source  from  which  she  could  ob- 
tain tittle  was  from  him.  She  asserted  no 
right  as  against  him,  and,  whatever  he  may 
have  said  to  h^*,  the  fact  remains  that  he  re- 
fused to  convey  the  right  to  her.  The  testi- 
mony of  Mr  Ferrib,  already  quoted,  shows 
that  he  only  Intended  her  to. have  the  use  of 
the  water  temiMrarily,  and  that  that  was  the 
reason  he  did  not  convey  to  her  the  right  by 
deed.  His  verbal  declarations  testified  to  by 
Mrs.  Scott  could  not  vest  in  her  the  title  to 
the  water,  nor  the  easement  of  tbe  ditch.  In 
Lovell  V.  Frost,  44  CaL  471,  it  was  held  "that 
the  offer  to  purchase  or  rent  the  property,  and 
not  merely  to  purchase  an  outstanding  or  ad- 
verse claim  or  title  to  quiet  his  possession  or 
protect  himself  from  litigation,  as  In  Cannon 
V.  Stockmen,  36  Cal.  538,  amounted  to  a  clear 
and  unequivocal  recognition  of  the  defend- 
ant's title.  Such  recognition  proves  that  the 
plaintilTs  intestate  did  not,  at  that  time, 
claim  the  title  as  against  the  defendant,  and, 
the  recognition  having  been  given  before  the 
full  period  of  the  statute  had  run,  the  plain- 
tiff is  precluded  from  relying  on  the  statute 
as  vesting  In  his  intestate  the  title  as  against 
the  defendant;  for  in  order  to  secure  that  po- 
sition bis  possession  must  not  only  have  been 
adverse  to  tbe  defendant,  but  be  must  also 
have  claimed  the  title  as  against  the  defend- 
ant during  the  entire  statutory  period."  See, 
also.  Railroad  Co.  v.  Mead,  63  Cal.  112,  and 
Insurance  Co.  v.  Stroup,  Id.  150,  154.  The 
elements  of  adverse  possession  are  very  clear- 
ly stated  In  TJnger  v.  Mooney,  63  Cal.  586,  and 
need  not  be  repeated  here;  and  in  De  Frieze 
V.  Quint.  94  Cal.  653,  663,  30  Pac.  1,  It  was 
said:  "Tbe  burden  of  proving  all  the  essen- 
tial elements  of  an  adverse  possession,  Includ- 
ing Its  hostile  character,  is  upon  the  party 
relying  upon  It;"  but  here  the  use  by  Kelting 
and  those  Interested  with  him,  being  by  the 
permission  and  license  of  Jensen,  was  in  sub- 
ordination to  his  title  and  possession.  Brum- 
aglm  V.  Bradshaw,  39  Cal.  24,  37.  The  facts 
disclosed  by  the  evidence  constituted  simply 
a  parol  license,  founded  in  personal  confl- 
dence  or  favor,  and  is  defined  to  ne  an  au- 
thority to  do  some  act,  or  a  series  of  acts,  on 
tlie  land  of  another,  without  passing  any  in- 
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terest  in  the  land.  Cook  y.  Steams,  11  Mass. 
533;  Clark  v.  GUdden,  60  Vt  702,  15  Atl.  358; 
Houston  V.  Laffee,  46  N.  H.  505;  Iron  Co.  v. 
Wright,  32  N.  J.  Eq.  248.  Kent  thus  dlstln- 
galshes  It  from  an  easement:  "A  claim  for 
an  easement  must  be  founded  upon  grant,  or 
by  deed,  or  writing,  or  upon  prescription 
which  presupposes  one,  for  It  is  a  permanent 
interest  in  another's  land,  witta  a  right  at  all- 
times  to  enter  and  enjoy  it;  but  a  license  is 
an  authority  to  do  a  particular  act,  or  a  series 
of  acts,  upon  another's  land,  without  possess- 
ing an  estate  therein.  It  Is  founded  In  per- 
sonal confidence,  and  is  not  assignable."  8 
Comm.  452.  It  is  essentially  revocable,  and 
Its  continuance  depends  on  the  will  of  the 
person  by  whom  it  is  given  (Bartlett  v.  Pres- 
cott,  41  N.  H.  493;  Tanner  v.  Volentlne,  75 
111.  624;  Hill  V.  Hill,  U3  Mass.  103):  and  it 
is  terminated  at  the  death  of  the  party  con- 
ferring it  (C&rbet  ▼.  Page,  4  Ired.  424;  De 
Haro  T.  V.S.,  5  Wall.  590).  In  the  case  last 
cited  the  court  (at  page  627)  said:  "There 
Is  a  clear  distinction  between  the  effect  of  a 
license  to  enter  lands,  uncoupled  with  an  in- 
terest, and  a  grant.  A  grant  passes  some 
estate  of  greater  or  less  degree,  must  be  In 
writing,  and  is  Irrevocable  unless  it  contains 
words  of  revocation;  whereas  a  license  is  a 
personal  privilege,  can  be  conferred  by  parol 
or  in  writing,  conveys  no  estate  or  Interest, 
and  Is  revocable  at  the  pleasure  of  the  party 
making  it  There  are  also  other  Incidents  at- 
taching to  a  license.  It  is  an  authority  to  do 
a  lawful  act  which,  without  it,  would  be  un- 
lawful, and  while  it  remains  xmrevoked  is  a 
justification  for  the  acts  wblch.it  authorizes 
to  be  done.  It  ceases  wltE  the  death  of  either 
party,  and  cannot  be  transferred  or  alioiated 
by  tbe  licensee,  because  it  is  a  personal  mat- 
ter, and  is  limited  to  tbe  original  parties  to  it. 
A  sale  of  the  land  by  the  owner  Instantly 
works  its  revocation,  and  in  no  sense  is  it 
property  descendible  to  heirs." 

Tbe  evidence,  showing  as  It  does  that  the 
original  entry  upon  Jensen's  land  In  1882, 
and  tbe  construction  of  tbe  dam  and  ditch, 
and  the  diversion  of  tbe  water,  were  not  under 
a  grant,  nor  upon  a  claim  of  right  asserted 
by  Kelting  and  hla  associates,  but  under  a 
parol  license  given  by  Cornelius  Jensen,  and 
that  Jensen  died  in  1886;  and,  as  the  license 
was  then  terminated,  the  possession  and  use 
by  Mrs.  Scott  may  have  been  adverse  from 
that  time;  but  I  see  nothing  In  the  evidence 
Justifying  the  conclusion  that  prior  to  that 
time  she  had  asserted  any  right  or  title  as 
against  Jensen,  who  Is  conclusively  shown 
to  have  been  the  owner  of  the  land  and  wa- 
ter; but,  on  the  contrary,  she  expressly  ac- 
knowledged his  title  in  1884,  less  than  five 
years  before  her  use  of  the  water  and  ditch 
was  interrupted  by  the  plaintiff  in  June,  1888. 
Where,  as  here,  the  evidence  clearly  shows 
that  tbe  entry  and  use  was  under  a  license 
merely,  convincing  evidence  of  the  repudia- 
tion of  the  license,  and  an  unequivocal  asser- 
tion of  a  right  hostile  to  the  licensor,  brought 
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borne  to  him,  should^  be  rtqnlred  to  set  the 
statute  In  motion.  In' the  absence  of  sucb  evi- 
dence, a  license  is  a  complete  answer  and  de- 
fense to  a  claim  of  adverse  possession  or  nse, 
set  up  by  the  licensee,  and  some  authorities 
bold  that  one  who  enters  under  a  license  can- 
not afterwards  set  up  an  adverse  possession. 
Luce  V.  Cariey,  24  Wend.  451;  Blaisdell  v. 
Railroad  Co.,  51  N.  H.  483.  A  man's  title  to 
his  land  should  count  for  something  In  contro- 
versies of  this  character. 

The  Judgment  and  order  appealed  from 
should  be  reversed. 

We  concur:    SEARLS,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  order 
appealed  from  are  reversed. 


(108  Cal.  72) 

HABGRAVE  et  aL  v.  COOK  et  al.    (Xo.  19,- 

453.) 
(Supreme  Court  of  California.    July  11,  1895.) 
Waters— RiFARiAi!   Rights— Limitatiok— Diver- 
sion. 

1.  None  of  the  rights  of  a  riparian  proprie- 
tor to  put  water  of  a  stream  flowing  through  or 
along  his  land  to  a  legitimate  use  is  lost  by 
mere  nonnser. 

2.  As  a  riparian  proprietor's  right  to  the  use 
of  water  ceases  when  it  has  flowed  past  his 
land,  bis  acquiescence  does  not  give  a  person 
diverting  such  water  to  a  useful  purpose  a  pre- 
scriptive right  therein  against  him  by  operation 
of  the  statute  of  limitation. 

3.  Under  Civ.  Code,  §  1422,  providing  that 
the  rights  of  riparian  proprietors  are  not  af- 
fected by  the  provisions  of  the  Code  as  to  ap- 
propriation of  water,  one  who  bases  his  right 
on  appropriation  of  water  over  land  then  part 
of  the  public  domain  acquires  no  right  superior 
to  those  attaching  to  riparian  lands  which  at  the 
time  of  the  appropriation  were  private. 

4.  Under  Civ.  Code,  $  1412,  providing  that 
the  person  entitled  to  the  use  of  water  may 
change  the  point  of  diversion  if  others  are  not 
injured  thereby,  applies  only  to  a  change  of  di- 
version made  on  land  subject  to  his  easement 

Department  2.  Appeal  from  superior 
court,  Ventura  county;  B.  T.  Williams, 
Judge. 

Action  by  B.  T.  Hargrave  and  others 
against  D.  C.  Cook  and  others.  From  an  or- 
der granting  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

Blackstock  &  Ewlng,  for  appellants.  Chap- 
man &  Hendrick,  Barnes  &  Selby,  and  Del 
Valle  &  Munday,  for  respondents. 

HENSHAW,  J.  Appeal  from  the  order 
granting  a  new  trial.  Plaintiffs  claim  own- 
ership In  common  with  some  of  the  named 
defendants  In  a  certain  described  ditch, 
flume,  water  right,  and  right  of  way,  by 
means  of  which  they  diverted  the  waters 
of  Pirn  river  to  their  nonriparian  lands.  The 
ditch  was  known  as  the  "Hargrave  &  Com- 
fort Ditch."  They  averred  the  adverse 
claims  of  defendants,  and  asked  for  a  decree 
settling  their  rights  and  enjoining   defend- 


ants from  further  assertion  of  such  or  any 
claims.  The  defendants  answered  in  ac- 
cordance with  their  various  claims;  some  as- 
serting ownership  in  the  ditch  and  water 
rights,  others  declaring  upon  superior  rights 
by  prescription.  But  in  particular  the  de- 
fendant Cook  claimed  the  rights  of  a  ri- 
parian owner  to  the  water  of  the  creek, 
which  rights  are  pleaded  as  superior  to 
those  of  the  ditch  owna«. 

Stripped  of  matters  unnecessary  to  this 
consideration,  the  following  are  the  essen- 
tial facts:  Defendant  Cook  is  the  owner  of 
the  Temeacal  rancho  under  United  States 
patent  Issued  in  1871.  Pirn  river  flows 
through  this  ranch,  and  thence  across  the 
northwest  quarter  of  section  20.  About  the 
year  1875,  section  20  being  public  land  of 
the  United  States,  plalntififs'  predecessors  In 
interest  constructed  the  ditch,  and  diverted 
part  of  the  waters  of  the  river,  with  the  ac- 
quiescence of  the  tlien  occupant  of  the  land; 
and,  as  the  court  found,  plaintiffs  and  their 
grantors,  "for  more  than  fourteen  years 
next  preceding  the  commencement  of  this 
suit,  have  been  in  the  quiet,  peaceable,  open, 
adverse,  notorious,  uninterrupted,  and  ex- 
clusive possession,  claiming  right  and  title 
of  said  water  ditch,  with  the  right  to  divert 
and  use  the  waters  of  said  Pirn  river  to  the 
extent  of  271  inches,  measured  under  four- 
inch  pressure."  The  court  further  found 
that  the  predecessors  In  interest  of  the  de- 
fendant Cook  in  the  Temescal  rancho  did 
not  use  any  of  the  waters  of  said  stream  ex- 
cept at  rare  and  Irregular  Intervals,  and  In 
small  quantities;  and  that  they  at  all  times 
knew  that  the  said  Hargrave  &  Comfort 
ditch  was  Ijeing  continuously  used,  and  that 
the  waters  of  the  stream  were  being  divert- 
ed and  conducted  to  lands  not  riparian  to  the 
stream;  and  that  such  use,  "with  their  full 
knowledge  and  acqulesc«ice,"  had  been  con- 
tinuous for  a  period  exceeding  10  years  be- 
fore Cook  acquired  title  to  the  Temescal 
rancho  and  the  northwest  quarter  of  section 
20.  Also  It  is  found  that  when  Cook  ac- 
quired title  he  knew  of  the  use  of  the  water 
by  defendants,  and  "did  not  object  to  such 
use,  but  fully  acquiesced  therein,  until  about 
the  commencement  of  this  suit;  and  that  the 
rights  of  plaintiffs  were  not  disputed  until 
long  after  they  had  fully  acquired  a  pre- 
scriptive right  with  their  co-owners  to  a  part 
of  the  waters  of  the  said  stream."  The  wa- 
ters of  PIru  river  had  in  the  i>ast  been  little 
used  by  the  owners  of  the  Temescal  rancbo, 
but  upon  Cook's  acquisition  of  It  he  began 
the  planting  of  extensive  orchards  of  fruit- 
bearing  trees,  until,  as  he  pleads,  there  were 
at  the  commencement  of  the  suit  over  two 
millions  of  orchard  and  nursery  trees  de- 
•  ^ndent  upon  the  waters  of  the  Pirn  river 
for  irrigation.  This  use  of  fhe  water  by 
Cook  naturally  lessened  the  flow  of  the 
stream  to  plaintiffs'  ditch,  decreased  the  sup- 
ply available  for  their  purposes,  and  led  to 
this  action.    The  Pirn  Water  Company,  an- 
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other  of  the  defendauts,  took  water  from  the 
Ph:u  river  by  means  of  a  ditch  higher  up 
the  stream  than  the  ditch  of  plaintiffs.  Its 
ditch,  at  the  time  of  the  action,  tapped  the 
stream  ui>on  the  land  of  the  Temescai  ran- 
cho,  and  carried  the  water  over  and  across 
it  to  other  nonrlparlan  lands.  Its  right  by 
prescription  was  claimed  to  be  prior  and 
superior  to  the  -'(jht  of  the  owners  of  the 
Hargrave  &  Comfort  ditch,  and  this  seems 
to  have  been  conceded;  though  the  precise 
extent  of  the  right  is  a  matter  of  contro- 
versy wUch  will  be  considered  hereaftw. 

The  court,  by  its  Judgment  and  decree, 
awarded:  (1)  The  right  to  Cook  to  use  the 
waters  flowing  over  the  Temescai  rancho  for 
domestic  uses  and  purposes  and  the  water- 
ing of  stock;  (2)  the  right  to  Cook  to  100 
Inches  of  water,  under  4-lnch  pressure, 
drawn  off  in  the  Eaperanza  ditch;  (3)  the 
right  to  the  Piru  Water  Company  to  an 
amount  not  in  excess  of  285  inches,  or  so 
much  thereof  as  may  be  necessary  for  the 
uses  accustomed  to  be  made  upon  certain 
nonrlparlan  lands;  (i)  the  right  to  the  own- 
ers of  the  Hargrave  &  Comfort  ditch  to  an 
amount  not  In  excess  of  271  inches,  or  so 
much  thereof  as  may  be  necessary  for  the 
uses  accustomed  to  be  made,  and  in.  accord- 
ance with  the  amounts  by  the  owners  respec- 
tively accustomed  to  be  used,  upon  certain 
described  nonrlparlan  lands;  and  (5)  the 
right  to  Cook,  "after  the  wants  and  necessi- 
ties of  the  above  prior  owners  have  been 
fully  and  reasonably  supplied,"  to  use  the 
surplus  waters  for  irrigation  on  the  lands 
of  this  ranch.  By  this  decree  the  right  of 
an  upper  riparian  owner  to  the  use  of  the 
water  for  irrigating  purposes  is  made  sub- 
ordinate to  the  right  of  a  lower  appropriator, 
because  at  the  time  the  right  of  appropria- 
tion vested  the  riparian  owner  was  not  ac- 
tually using  the  water  for  the  designated 
purpose.  This  view,  apjjellants  contend,  is 
sound.  It  is  the  view  taken  by  the  court 
upon  trial  and  expressed  by  the  Judge  in  the 
following  language:  "I  think  the  law  is 
well  settled  in  this  state  that  a  person  di- 
verting and  appropriating  to  a  useful  pur- 
pose the  waters  of  a  running  stream  may 
acquire  an  ownership  in  the  right  to  the  use 
of  such  waters  to  the  amount  he  has  appro- 
priated to  such  useful  purpose,  by  operation 
of  the  statute  of  limitation,  even  against  an 
upper  riparian  owner,  although  the  point  of 
diversion  is  without  the  limits  of  the  lands 
of  such  riparian  owner,  except  as  against 
any  lawful  use  to  which  the  riparian  owner 
bad  or  was  making  of  the  waters  during  the 
time  of  the  creation  of  the  right  in  the  ap- 
propriator by  operation  of  statute  of  lim- 
itation." Upon  the  hearing  of  the  motion 
for  a  new  trial  the  court  receded  from  this 
position,  after  the  consideration  of  author- 
ities not  before  called  to  its  attention,  and 
ordered  n  new  trial.  Other  grounds  were 
urged  in  support  of  the  motion.  Such  of 
them  as  are  deemed  necessary  will  receive 


attention,  but  the  principal  point  Inviting 
consideration  is  the  one  above  set  forth. 

The  right  of  a  riparian  proprietor  in  or  to 
the  waters  of  a  stream  flowing  through  or 
along  bis  land  is  not  the  right  of  ownership 
in  or  to  those  waters,  but  is  a  usufructuary 
right,— a  right,  among  others,  to  make  a 
reasonable  use  of  a  reasonable  quantity  for 
irrigation,  returning  the  surplus  to  the  nat- 
ural channel,  that  It  may  flow  on  in  the 
accustomed  mode  to  lands  below.  If  his  needs 
do  not  prompt  him  to  make  any  use  of  them, 
he  still  has  the  right  to  have  tbem  flow  onto 
and  along  and  over  his  land  in  their  usual 
way,  excepting  as  the  accustomed  flow  may 
be  changed  by  the  act  of  God,  or  as  the 
amount  of  it  may  be  decreased  by  the  rea- 
sonable use  of  upper  owners  and  riparian 
proprietors.  But  none  of  his  rights  to  put 
the  water  to  legitimate  uses  is  lost  by  mere 
nonuser.  His  rights  are  not  easements,  nor 
appurtenances  to  his  holding.  They  are  not 
the  rights  acquired  by  appropriation  or  by 
prescriptive  use.  They  are  attached  to  the 
soil,  and  pass  with  it  (Lux  v.  Haggin,  69 
CaL  255,  10  Pac.  674),  and  may  be  lost  only 
by  grant,  condemnation,  or  prescription. 
With  any  use  or  diversion  of  the  water  after 
it  has  passed  his  land  the  upper  riparian  pro- 
prietor, having  no  ownership  in,  and  no 
longer  any  rights  to,  it,  would  have  no  con- 
cern. (The  right  to  forbid  the  lower  owner 
from  backing  the  water  and  flooding  his 
land  not  being  here  under  consldei-ation.) 
None  of  his  rights  would  or  could  be  im- 
paired thereby,  and  without  such  an  impali-- 
ment  he  would,  be  without  injury,  and,  con- 
sequently, without  cause  for  complaint  or 
redress.  "His  right  extends  no  further  than 
the  boundary  of  his  own  estate.  He  cannot 
complain  of  the  mere  facte  of  the  diversion 
of  the  water  course  either  above  or  below 
hbn,  if,  within  the  limits  of  his  own  prop- 
erty, it  is  allowed  to  follow  Its  accustomed 
channel."  Lux  v.  Haggin,  supra.  The  Bancho 
Temescai  was  never  public  land,  within  the 
meaning  of  the  United  States  statutes  affect- 
ing appropriations  of  water.  The  riparian 
rights  of  the  owners  of  private  land  are  fully 
protected  by  section  1422  of  the  Civil  Code. 
One  who  bases  his  right  solely  upon  appro- 
priation made  of  waters  over  land  which  at 
the  time  of  the  appropriation  was  part  of 
the  public  domain  acquires  thereby  no  right 
superior  to  or  in  derogation  of  those  attaching 
to  lands  riparian  to  the  same  stream,  which, 
at  the  time  of  the  appropriation,  were  held 
in  private  ownership. 

The  "acquiescence"  of  Cook  and  his  pred- 
ecessors in  interest  In  the  acts  of  the  owners 
of  the  Hargrave  &  Comfort  ditch,  as  declared 
by  the  findings,  receives  this  support  from 
the  evidence,  and  no  more:  With  knowledge 
of  these  acts,  they  never  attempted  to  inter- 
fere with  them.  But  before  one  can  acquire 
a  right  to  the  doing  of  an  act  in  which  an- 
other so  acquiesces,  the-  act  itself  mu.st 
amouut  to  an  Invasiou  of  that  other's  rights. 
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and  tbe  doins  mvBt  eitber  bare  been  ao  kms 
cvntimied  aa  tbat  a  preacriptiTe  daim  can  be 
mtpparted  npco  tbe  tbeoty  tbat  tbe  acqni- 
escfoce  premppoaes  a  grant,  or  under  sneb 
circmnAances  as  will  raiae  an  estoppel 
ngainst  tbe  objectins  party.  Bat.  aa  tbe  19- 
per  riiarian  propnetor'a  rigbt  to  object  to 
any  use  or  direraon  of  tbe  water  below 
<eaaed  wben  it  bad  flowed  past  bis  boond- 
arr.  anj-  socb  use  could  not  work  an  inradon 
of  bis  risbts.  and  be  was  not  called  upon  to 
protest  a^inst  it.  Unu,  in  Hansen  r.  Mc- 
Cne,  42  Cal.  303,  tlie  waten  of  a  gprins 
bad  been  approprfated  bdow  bj  plaintiff. 
Tbe  time  airired  wben  defendant,  npon 
wbOM  land  Uie  spring  was  Htcated.  desired 
to  make  nse  of  tbe  whters  wliicb  fed  it.  A 
preacriptiTe  riglit  in  pbiintiff  was  urged  by 
reaaoa  of  defmdant's  long  acquiescence  in 
tlie  use.  bat  tbia  ooort  aaid:  "^t  will  be  aeen 
at  onoe  tliat  HcCne;  or  tboee  frcHn  wliom 
be  poreliased,  ooold.  in  tbe  nature  of  tblnga, 
Iiare  no  rigbt  to  complain  tliat  tlie  water  in 
tbe  arttfidal  cbannd.  after  learing  tlie  ^ring. 
was  appropriated  bdow  by  tbe  owners  of  tbe 
Hansen  lot.  If  tliey  Iiad  no  ri^ht  to  com- 
(riain  in  tbe  first  instance,  we  are  not  driren 
to  tbe  presumption  ol  tbe  grant  of  an  ease- 
ment to  aoooimt  for  why  tbey  did  not  com- 
jtlaia."  Tbe  aame  princiffc  la  annoonced  in 
IMtdi  Ca  T.  Crane,  80  CaL  181,  22  Fac.  T6, 
wbere  a  lower  appn^riator  claimed  a  ri^t 
to  a  certain  amoont  of  water  against  an  ap- 
proiiriator  wboae  dltcb  was  bigber  up  tbe 
stream.  Tbe  finding  was  tint  plaintifT  di- 
verted him  dltcb  fan  of  water  "wtienerer 
tbere  was  water  in  tbe  stream  to  fin  it,"  and 
a  tig^  sap«rlor  and  adverse  to  tliat  ot  de- 
fendant was  predicated  upon  tbis.  Bat  tbe 
eoart  aaid:  "If  tbe  plaintUTs  dttcA  was 
simply  direrting  water  whicb  defendants  al- 
lowed to  pass  down  tbe  stream  while  tbe 
beadgate  of  their  ditch  was  dosed,  the  act 
of  plaintiff  in  diverting  ti>e  water  thus  per- 
mitted to  pass  down  oonld  not.  in  tbe  nature 
of  things,  be  adverse  to  tbe  defoidants.  The 
latter  coold  not  complain,  and  title  by  pre- 
scriptloa  cannot  be  acquired  unleas  tbe  acts 
constituting  tbe  adverse  use  are  of  sodi  a 
nature  as  to  give  a  cause  of  action  in  favor 
of  the  person  against  whom  tbe  acts  are  per- 
formed." To  like  effect  are  tbe  cases  of 
Anabeim  Water  Co.  t.  Semi-Tropic  Water 
Co.,  61  CaL  192,  30  Pac.  823,  and  Water  Oa 
r.  Hancock,  85  CaL  219.  24  Pac  615.  No 
estoppd  ia  pleaded  or  foand,  nor  would  the 
facts  warnint  sudi  a  finding.  The  motlMi 
for  a  new  trial  was  pr(^>erly  granted  upon 
tbe  groand  considered. 

In  co&templatioQ  of  tbe  new  trial  It  is 
proper  to  say  ttut  (be  rights  of  defendant 
Cook,  and  of  defendant  the  Pirn  Water  Com- 
pany, of  which  Cook  ia  a  stockholder, 
are  in  issue  in  tbis  action  only  to  the 
extent  that  their  rights  affect  or  are  affected 
by  the  rights  of  tbe  plaintiffs.  As  between 
tiiemselves,  their  rights  are  not  subject  here 
to  determination,  excepting  ao  far  as  may  be 


neeesaaxy  to  do  tompiete  Jnatiee  to  plalntiffiB, 
and  exeepting  ao  Car,  as  between  fihonselves, 
they  bare  tendoed  and  Joined  boBtOe  is- 
sues. Tbe  limitatJoB  vptm  tbe  use  of  tbe 
water  apfvofaiated  by  tbe  Ptra  Water  Com- 
pany is  not  wananted  bf  tbe  evidenee.  80 
tar  as  {riaintUEs  are  ooneemed.  tbe  Pirn 
Water  Ocwipany  is  prior  in  time  and  soi>eriar 
In  loeatiaa,  and  bad  arcqiiired  Ote  ownership 
ot  a  given  amooat  of  water  while  Aat  water 
was  osed  for  proper  objeeta.  with  tbe  tigtat 
to  change  tbe  ^aee  and  puipuwe  of  use  so 
long  as  tbe  change  did  not  inJnrioBEly  affect 
tbe  lights  at  tbe  sabaeqnem.  apiRopriators 
and  cfaimsntw  Ramfin  v.  Irish,  96  CaL  21-1, 
31  Fac  41;  Jacob  v.  Lorens.  98  CaL  332.  33 
Pac  119;  Daria  t.  Gale.  32  OU.  26;  Pom. 
Water  Rights;  f  63. 

Upon  tbe  question  of  tbe  ri^t  of  tbe  own- 
ers of  tbe  Haigrave  ft  Comfort  ditch  to  ex- 
tend it  five  or  fix  bundled  teA  over  tbe 
nortihwest  quarter  of  sectioB  20.  now  tbe 
land  €ft  Cook,  the  better  to  facilitate  the 
obtaining  of  their  watv,  we  do  not  deem  it 
pnvo't  iqxn  this  appeal,  to  do  more  than 
pcrfnt  oat  that,  while  an  appcopriator  of 
water  upoo  government  land  retains  his 
rights  wben  tbe  land  passes  into  private 
ownerwhiR  by  Tirtne  of  tbe  confirmatory 
statutes  of  the  United  States  (14  Stat  253; 
16  Stat.  218).  and  wliile  in  tbe  exercise  of 
these  rights  be  may  domge  tbe  point  of  dl- 
vMsion  to  another  iriace  npon  tbe  servient 
tenement,  be  is  nevertheless  limited  in  so 
doing  to  tbe  exigencies  of  tbe  altnation.  and 
baa  no  rigbt  to  make  sodi  diange  arbitrarily 
and  at  wilL  He  may  do  ao  when,  under  cer- 
tain drcnmstances,  it  la  required  to  enable 
him  to  make  the  amount  of  water  to  wlilch 
lie  has  ownerahip,  but  then  only  wben  "others 
are  not  hijured  by  the  cbange^"  Civ.  Code, 
{  1412.  His  ti^ta  are  tlie  rights  of  tbe 
grantee  of  an  easement,  and  extend,  in  the 
matter  of  changing  tbe  pcrint  of  diversioo. 
no  further  than  tbe  boundaries  of  tbe  fervient 
tenant;  and  even  when  entering  upon  this 
he  is  bound  only  to  make  reasonable  diangeb 
with  reasonable  care,  and  also  to  repair,  so 
far  as  possible,  wliatever  damage  his  labors 
may  have  occasioned.  Gale  &  W.  Easem. 
2^  As  to  lands  other  than  those  subject 
to  his  easement,  and  as  to  other  daimanta 
and  owners,  he  can  make  no  diange  at  all 
which  injuriously  affects  them  or  their  rights. 
Tbe  order  ^ipealed  from  Is  affirmed. 

Weooncnr:  TEMPLE,!.;  HcFARI^ANU.J. 


(UK  Cal.  68) 
MESNAGER  T.  BNOELHARDT  «t  OX.    (No. 

19,455.) 
(Soprone  Omit  of  Califoraia.  Joly  11,  1886.) 
I]mv.7iox— lscossisTB!(or  or  Pranniaa. 
In  an  action  to  ivstnin  defendant  from 
interfering  with  plaiciiff  in  laying  pipes  over 
defendanrs  land,  and  in  constmction  of  a  dam, 
the  court  found  that  plaintiff  had  a  right  of  way 
for  omdacting  water  acroaa  defendant's  land. 
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iMit  not  for  the  construction  of  a  dam;  that  de- 
fendant had  interfered  with  plaintiff  in  the  en- 
joyment of  his  easement,  and  unless  restrained 
frcm  interfering  with  him  in  laying  water  pipes 
along  the  right  of  way,  and  "rebuilding  his 
dam  at  the  point  of  diTendon,"  great  injury 
will  be  done  plaintiff's  crops.  The  decree  re- 
atralned  defendant  from  interfering  with  plain- 
tiff in  laying  the  pipes,  but  adjudged  that  plain- 
tiff had  no  right  to  build  a  dam.  Sdd,  that  the 
decree  could  not  be  reversed  on  the  ground  of 
inconsistency  ia  the  findings. 

Department  2.  Appeal  from  awp&Aor  court, 
lios  Angeles  county;  J.  W.  McKlnley,  Judge. 

Action  by  George  L.  Mesnager  against 
-George  Engelhardt  and  wife  for  an  Injunc- 
tion to  restrain  defendants  from  interfering 
■with  plaintifTs  constmction  of  a  dam,  and 
laying  of  pipe  on  a  right  of  way  over  de- 
fendants' land.  From  the  judgment  on  the 
merits,  and  an  order  denying  a  new  trial, 
plaintiff  appeals.     Affirmed. 

Horace  BeU,  for  appellant.  Will  D.  Gould, 
tor  reepondoits. 

HENSHAW,  J.  The  action  was  for  an  In- 
junction. PlalntWt  alleged  that  he  was  "the 
-owner  of  a  right  of  way,  and  in  particular 
for  the  purpose  of  laying  a  pipe  line  and  the 
erection  of  a  dam,  and  the  construction  of 
ditches,  and  for  the  doing  of  any  work  nec- 
essary for  the  diversion  of  the  water  flow- 
ing in  the  Verdugo  creek,  over  the  following 
-described  land.!'  The  land  is  then  described. 
Next  f<dlow8  a  description  of  the  "particular 
right  of  way"  claimed,  'which  commenced  at 
"the  point  where  the  dam  constructed  by 
the  plaintur  in  1882  was  situated,"  and  ex- 
tends over  and  across  the  land  of  defendants 
to  the  point  where  "said  pipe  line  construct- 
ed by  plaintiff  in  1892  crossed  the  northeast- 
-erly  line  of  defendants'  land."  Plaintiff  then 
avers  the  interference  of  defendants,  their 
preventing  him  "from  entering  upon  said 
land,  and  from  using  his  right  of  way  for 
the  purposes  aforesaid,"  and  his  damage,  and 
prays  "that  his  right  of  way  over  the  land 
described  in  his  complaint,  and  in  particular 
for  ditches,  dams,  and  pipe  lines,  for  the 
purpose  of  diverting  the  water  from  the  said 
Verdugo  creek,  be  declared  good  and  valid 
forever,"  and  for  a  peri>etual  injunction. 
The  defendants,  for  answer,  made  denial, 
and  the  facts  as  disclosed  by  the  evidence 
or  found  by  the  court  proved  to  be  that  the 
land  upon  which  the  dam  was  to  l>e  con- 
structed and  the  ditches  dug,  and  over  which 
the  pipes  were  to  be  laid,  was  the  separate 
property  of  the  wife  of  defendant  George 
Engelhardt  In  1891  the  husband,  without 
authority  from  his  wife,  attempted  to  convey 
by  instrument  in  -writing  to  plaintiff  the  right 
*^  build  a  dam  and  make  a  ditch  in:  the 
V«dngo  creek,  and  on  my  north  line,  as 
near  as  possible  from  the  northeast  corner, 
about  two  hundred  feet,  more  or  lees,  pro- 
-vlding  said  dam  and  ditch  will  not  interfere 
with  any  private  entrance."  In  April,  1892, 
the  Engelhardts,  husband  and  wife,  granted 
to  plaintiff  "the  right  of  way  over  their  land 


for  all  purposes,  and  also  the  right  to  use  a 
certain  water  ditch,  now  existing  on  the 
place,  to  nm  his  own  water  along  -with 
theirs,  or  to  build  new  ditches,  and  so  forth." 
Under  these  instruments  plaintiff  assumed 
the  right  to  construct  a  dam  upon  defend- 
ants' land,  obstructing  the  natural  flow  of 
the  creek  waters,  and  to  lay  a  pipe  line  to 
conduct  these  waters  to  his  lands;  and  In 
1892  entered  upon  the  lands,  and,  with  the 
assistance  of  George  Engelhardt,  built  a  dam 
and  laid  his  pipe  line  at  an  expense  of  $2,000. 
The  dam  was  injured  by  the  floods  of  the 
following  winter,  and  in  1893  plaintiff  again 
attempted  to  enter  upon  defendants'  land 
to  relay  his  pipes  and  rebuild  the  dam,  when 
he  was  forelbly  prevented  by  defendants. 

Mrs.  Bnglehardt  testified  that  her  husband 
had  no  authority  to  execute  the  first  attempt- 
ed grant  to  plaintiff,  and  that  she  did  not 
know  of  the  dam  until  after  it  was  con- 
structed.' She  declared  that  she  did  not  ob- 
ject to  plaintiff's  digging  a  ditch  or  laying 
pipes  across  her  land  to  take  his  own  water 
from  the  creek,  but  did  object  .to  his  build- 
ing a  dam  and  taking  her  own  water  trom 
her  property.  Under  this  evidence  plaintiff 
would  not  be  entitled  either  to  build  such  a 
dam  on  defendants'  land  or  to  appropriate 
any  of  the  waters  of  the  creek  rightfully  be- 
longing to  defendant  Jesus  de  Engelhardt, 
and  the  court  so  concluded.  The  husband 
was  not  shown  to  be  the  agent  of  the  wife, 
nor  was  she  bound  to  allow  the  maintenance 
of  a  dam  against  the  construction  of  which 
she  protested,  nor  the  aj^ropriation  of  her 
water  by  means  of  it  The  difficulty  arises 
solely  in  construing  the  findings,  which  it  is 
contended  are  inconsistent  with  themselves, 
do  not  support  the  conclusions  and  decree, 
and  do  entitle  plaintiff  to  the  relief  sought 
It  will  be  noticed  that  the  complaint  does 
not  in  terms  aver  a  right  in  plaintiff  by 
grant  appropriation,  or  prescription,  to  di- 
vert the  waters  of  the  creek  upon  defend- 
ants', land,  but  somewhat  curiously  pleads  a 
light  of  way  for  the  doing  of  any  work  nec^ 
essary  for  such  diversion.  Plaintiff  is  the 
owner  of  a  tract  of  land  bordering  upon  the 
creek  above  the  lands  of  the  Engelhardts. 
He  diverted  the  water  upon  this  upper  land, 
and  carried  It  by  ditch  across  defendants' 
land  onto  his  lower  tract.  The  easement 
granted  gave  him  the  right  to  construct  new 
ditches  or  pipe  lines  for  this  purpose,  but 
under  it  he  wrongfully  asserted  the  right  as 
has  been  seen,  to  dam  the  creek  upon  defend- 
ants' land,  and  make  there  a  new  point  of 
diversion.  By  the  decree  he  was  given  all 
to  which  he  was  Justly  entitled. 

The  alleged  ambiguity  or  inconsistency  in 
the  findings  is  not  sufficient  to  justify  a  re- 
versal of-  the  case.  The  court  first  finds, 
with  much  particularity,  the  right  of  way 
and  the  nature  and  extent  of  the  easement 
to  which  plaintiff  is  entitled.  It  is  a  right 
of  way  for  the  purpose  of  transporting  plain- 
ly tiffs   water   across   defendants'    land,   and 
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uot  m  right  of  way  for  the  construction  of  a 
dam.  The  defendants  are  found  to  have  In- 
terfered  with  plaintiff  in  the  enjoyment  of 
bis  easement  And  it  is  then  found  that 
plaintiff's  crops  will  suffer  great  damage  "un- 
less defendants  are  restrained  from  further 
Interfering  with  and  obstructing  plaintiff, 
as  aforesaid,  in  relaying  his  said  water  pipes 
along  hii  said  right  of  way,  and  rebuilding 
his  dam  at  the  point  of  dittrnon  afore*aid.'' 
By  the  decree  defendants  are  enjoined  from 
Interfering  with  the  plaintiff's  right  of -way 
for  the  laying  of  pipes  and  construction  of 
ditches,  and  plaintiff  is  adjudged  to  hare  no 
right  to  build  any  dam  or  do  any  work  for 
the  purpose  of  diverting  the  water  of  the 
creek  upon  defendants'  land.  The  inconsist- 
ency, it  is  charged,  is  found  in  the  italicized 
portion  of  the  finding  above  quoted.  But 
while  plaintiff  and  his  crops  suffered  from 
the  Interference  of  defendants  with  his  acts, 
some  of  which  were  legal  and  others  illegal, 
and  while  these  acts  are  all  grouped  and  col- 
lectively declared  against,  it  plainly  appears 
tliat,  so  far  as  concerns  the  construction  of 
the  dam,  the  Interference  caused  damnum 
absque  injuria,  since  plaintiff  had  no  just 
cause  of  complaint  against  it 
The  judgment  and  order  are  affirmed. 


We     concur: 
LAND,  J. 


TEMPLE,      J.;      McFAR- 


a08  Cal.  129) 

GIER  T.  liOS  ANGELES  CONSOLIDATED 

ELECTRIC  RY.   CO.    (No.  19,5T7.) 
(Supreme  Court  of  California.    July  3,  1885.) 

IlMDRT    TO    StREBT-CaH    KmPLOTE — NEOUOBSCa 
AND   CONTRIBUTORT   NsQLIOENCE. 

1.  An  employ^  of  a  street  railroad  company, 
who  was  crushed  between  cars  passing  od  the 
switch  and  main  tracks  while  standing  there  to 
change  the  switch,  is  not  gnilty  of  contributory 
negligence  where  it  appears  that  this  position  is 
the  one  usually  taken,  and  not  in  itself  a  place 
of  peril. 

2.  Under  Civ.  Code.  {  1970,  providing  that 
an  employer  shall  not  be  liable  for  injuries  to 
an  employ^  through  the  negligence  of  a  coem- 
ploy£  unless  he  has  neglected  to  use  ordinary 
care  in  the  selection  of  such  coetnpIoy€;  and 
section  1971,  providing  that  an  employer  must 
in  all  cases  indemnify  his  employ^  for  loss 
caused  by  the  former's  want  of  orilinary  care, 
—in  an  action  by  an  employe  for  injuries  result- 
ing from  the  negligence  of  plaintiff's  coemploy^, 
where  it  was  shown  that  defendant  used  due 
care  in  selecting  the  coemploy6,  plaintiff  cannot 
recover  without  showing  that  such  coemploy* 
was  in  fact  incompetent,  and  that  defendant 
had  knowledge  thereof,  or  that  his  reputation 
was  such  that  defendant  should  be  presumed  to 
have  had  knowledge  of  his  incompetency. 

3.  In  an  action  against  an  employer  for  in- 
jury resulting  from  the  incompetency  of  a  fel- 
low servant,  where  it  is  shown  that  defendant 
exercised  ordinary  care  in  the  selection  of  such 
servant  plaintiff  cannot  recover  merely  on  proof 
of  his  reputation  for  recklessness  and  careless- 
ness, without  also  proving  that  he  was  in  fact 
reckless  and  careless. 

Department  2.    Appeal  from  superior  court, 
Los  Angeles  county;    W.  H.  Clark,  Judge. 
Action  by  W.  H.  Gier  against  the  Los  An- 


geles ConsolId.ited  Electric  Raliway  Com- 
pany for  personal  Injuries.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.     Reversed. 

John  D.  Pope,  for  appellant  Murphey  ft 
Gottschalk,  for  respondent 

HENSHAW,  J.  Plaintiff,  a  conductor  up- 
on one  of  defendant's  electric  cars,  was  in- 
jured under  the  following  circumstances: 
He  had  stopped  bis  car  and  gone  aheact  to 
turn  a  switch  to  permit  the  passage  of  bis 
car  from  one  track  to  the  other.  He  tamed 
the  switch,  standing,  while  doing  so,  in  the 
V-shaped  space  made  by  the  switch  track 
and  the  main  line.  Another  car,  coming  up, 
had  stopped  on  the  main  line.  Just  behind 
him.  At  this  moment  his  own  car  was 
moved  forward  by  its  motorman.  The  plain- 
tiff was  caught  between  the  cars  in  the 
wedge-sliaped  space,  crushed,  and  injured. 
This  action  Is  for  a  recovery  on  account  of 
his  Injuries,  and  to  maintain  it  he  pleads  the 
negligent  and  careless  act  of  the  motorman, 
—admittedly  a  fellow  servant— and  a  lack  of 
ordinary  care  upon  the  part  of  defendant  in 
selecting  and  hiring  the  culpable  employe. 
Some  charge  is  also  made  of  defective  and 
Inadequate  switching  apparatus,  but  this 
contention  seems  to  have  been  abandoned. 
In  any  event,  the  record  does  not  disclose 
any  evidence  In  support  of  it,  nor  is  argu- 
ment addressed  to  maintain  It.  Some  evi- 
dence was  Introduced  tending  to  prove  that 
the  plaintiff  might  with  safety  have  stood 
in  another  place  and  turned  the  switch  point 
and  that  he  voluntarily  selected  a  dangerous 
spot  from  which  to  perform  the  act;  but 
bis  position.  It  is  shown,  was  the  usual  one, 
and  not  in  Itself  a  place  of  peril.  No  con- 
tributory negligence  can  be  predicated  up- 
on that  fact  Taylor  v.  Railroad  Co.  (Tenn.) 
27  S.  W.  003. 

There  Is  likewise  conflicting  evidence  upon 
the  question  whether  or  not  plaintiff  or<!jr- 
ed  his  motorman  to  move  forward,  but  the 
verdict  of  the  Jury  upon  this  disputed  fact 
will  not  be  disturl>ed.  The  evidence,  how- 
ever, does  abundantly  establish  that  plain- 
tiff suffered  through  the  carelessness  of  the 
motorman  In  sending  his  car  ahead  under 
such  circumstances  as  must  Inevitably  bring 
death  or  serious  Injury  to  the  plaintiff,  and 
upon  this  proposition  not  the  least  convin- 
cing testimony  comes  from  the  motorman 
himself.  But  herciu  It  Is  to  be  noted  that 
the  act  was  not  one  evincing  incompetency, 
employing  the  word  strictly  to  denote  a  lack 
of  skill  or  ability  to  u.-se  appliances  or  per- 
form a  duty  in  a  workmanlike  way,  but  was 
a  single  and  signal  exhibition  of  carelessnesB 
or  recklessness, — kucIi,  however,  as  the  most 
competent  man  might  at  some  time  be  guilty 
of.  Nor  does  the  evidence  of  plaintiff's  wit- 
nesses establish,  or  seek  to  establish.  Incom- 
petency, as  the  word  is  here  used.  It  Is  ad- 
dressed to  establishittg  the  propositions  tliat 
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the  motommn  was  in  fact  liabitually  reck- 
less or  careless,  or  both,  and  that  his  general 
reputation  was  In  accord  with  this  fact  If 
these  propositions  are  satisfactorily  demon- 
strated, It  follows  from  them  that  the  de- 
fendant, being  presumed  to  know  this  reputa- 
tion, was  negligent  in  not  pursuing  inquiries 
which  would  have  shown  that  it  was  well 
founded,  and  that  the  man  was  an  unfit  em- 
ploys. 

Coming  thus  to  the  consideration  of  the 
employer's  liability,  the  evidence  shows  that 
la  the  selection  and  at  the  time  of  the  saIm^ 
tion  of  the  culpable  motorman  the  company 
did  not  fall  to  exercise  ordinary  care.  The 
undisputed  and  supported  testimony  is  that 
the  defendant  first  employed  the  motorman 
as  a  driver  of  one  of  its  horse  cars,  and,  up- 
on changing  the  power  to  electricity,  he  was 
trained  as  a  motorman,  and  had  served  con- 
tinuously as  such  for  a  considerable  period 
of  time.  The  motorman  had,  previous  to  his 
employment  by  defendant,  been  the  driver 
of  a  horse  car  upon  a  line  afterwards  ac- 
quired by  defendant,  and  continued  in  the 
same  occupation  under  the  new  management. 
At  the  time  of  the  change  inquiry  was  made 
by  defendant  of  the  former  employers  of 
the  motorman  as  to  his  fitness  and  com- 
petency, and  he  was  declared  to  be  the  best 
and  most  careful  of  the  men.  During  all  the 
time  he  was  In  defendant's  employ,  previous 
to  the  occurrence  charged  upon,  no  accident 
is  proved  to  have  happened  to  his  car,  or  to 
any  person  or  property,  the  responsibility 
for  which  attached  to  him.  Indeed,  the  court 
Instructed  the  jury  that  there  was  no  evi- 
dmce  "of  any  special  acts  of  carelessness  on 
the  part  of  the  motorman,  Defrain,  prior  to 
the  time  when  Gier  was  hurt,  from  which 
the  Jury  would  be  authorized  to  find  that 
said  Defrain  was  either  careless  or  incompe- 
tent as  a  motorman."  Respondent  criti- 
cises the  omission  of  defendant  to  question 
Defrain  himself  (the  motorman)  as  to  his 
competency,  skill,  and  carefulness  at  the 
time  of  his  employment.  Such  Inquiry 
would  be  natural  and  prudent  were  no  bet- 
ter source  of  Information  at  hand;  but  de- 
fendant was  not  in  fault,  since  it  took  pains 
to  avail  itself  of  evidence  upon  the  matter 
at  once  disinterested  and  superior,— that  of 
his  former  employer.  It  appears,  however, 
ttiat  in  the  original  selection  of  the  employ^ 
the  defendant  was  not  remiss,  did  not  fail 
to  exercise  ordinary  care.  The  determina- 
tion of  this  fact  in  its  favor,  defendant  con- 
tends, entitles  It  to  a  reversal  of  the  order 
and  Judgment.  "An  employer,"  says  section 
1970,  Civ.  Code,  "is  not  bound  to  Indemnify 
his  employ^  for  losses  suffered  by  the  latter 
in  consequence  of  the  ordinary  risks  of  busi- 
ness in  which  he  is  employed,  nor  In  conse- 
quence of  the  negligence  of  another  person 
employed  by  the  same  employer  In  the  same 
general  business,  unless  he  has  neglected  to 
use  ordinarr  care  in  the  selection  of  the  cul- 
pable employ&"    The  strict  construction  of 


this  section  for  which  appellant  contends 
would  support  his  contention,  and  at  the 
same  time  relieve  the  employer  from  all  lia- 
bility to  an  employe  for  the  acts  of  such  a 
culpable  servant,  even  though  afterwards 
the  employer  had  received  knowledge  that 
such  servant  had  become  grossly  incompe- 
tent, reckless  or  unfit,  provided  only  that  at 
the  time  of  his  selection  ordinary  care  was 
exercised.  Thus  an  employ^,  skillful  and 
competent  and  careful  at  the  time  of  his  em- 
ployment, might,  through  drunkenness  or 
other  vice,  become  wholly  unfit  and  untrust- 
worthy, yet,  though  knowledge  of  this  were 
brought  home  to  the  employer,  and  be  re- 
fused to  act  upon  it,  the  helpless  f^low  serv- 
ant, himself  perhaps  in  ignorance,  would 
have  no  redress.  A  court  would  be  strenu- 
ous against  such  a  construction,  and,  if 
forced  to  adopt  it,  would  regard  it  only  as  an 
Inevitable  and  unfortunate  miscarriage  of 
justice.  But  no  such  result  need  here  arise. 
If  necessary,  we  should  not  hesitate  to  con- 
strue the  acts  of  the  employer,  under  sucta 
circumstances,'  as  constituting  a  new  selec- 
tion of  the  culpable  employe.  This,  how- 
ever, we  do  not  deem  requisite,  for  the  sec- 
tion following  the  one  quoted  provides  gen- 
erally that  an  employer  must  in  ail  cases  in- 
demnify bis  employe  for  losses  caused  by 
the  former's  want  of  ordinary  care.  Civ. 
Code,  t  1971.  Such  lack  of  ordinary  care 
may  as  well  be  shown  by  the  retention  of 
an  unfit  employe  after  knowledge  of  the 
fact  as  by  a  failura  to  use  due  diligence  at 
the  time  of  his  selection,  and  in  either  case 
the  liability  of  the  employer  attaches. 

The  defendant,  then,  having  exercised  due 
care  In  the  selection  of  Defrain,  to  render  it 
liable  for  the  injury  complained  of,  it  was 
necessary  for  the  plaintiff  to  establish  the 
following  facts:  First,  tliat  the  accident 
happened  by  reason  of  the  carelessness  or  in- 
capacity of  Defrain;  second,  that  Defrain 
had  become  and  was  actually  unfit  or  in- 
competent through  ncgligemce  or  Incapacity; 
third,  that  defendant  knew  this,  or  that  De- 
frsln's  general  reputation  was  so  in  accord 
with  the  fact  that  the  presumption  is  that 
defendant  knew  it,  and  was  therefore  negli- 
gent in  not  acting  upon  the  knowledge.  And 
this  Is  80  because  the  burden  of  proving  the 
employer's  negligence  is  on  plaintifl'.  He  at- 
tempts to  do  this  by  showing  that  bis  fellow 
employe  was,  in  fact,  unfit  and  reckless,  and 
that  the  employer  knew  this,  or  is  presumed 
to  have  known  it.  It  is  therefore  the  char- 
acter of  the  employe  which  is  the  object  of 
ultimate  determination,  not  his  reputation. 
Where  the  plaintiff  has  established  that  the 
employe  was.  in  fact,  unfit  and  incompetent, 
and  has  been  able  to  show  by  direct  proof 
that  the  employer  knew  this  fact,  the  case  so 
far  Is  made  out,  and  there  is  no  need  or  util- 
ity in  evidence  of  reputation.  But,  as  such 
proof  is  dlfllcult,  and  frequently  impossible, 
to  make,  the  law  permits  the  employer  to  b^ 
charged  after  prooi  of  the  fact  of  unfitness, 
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If  it  can  be  sbown  that  the  colpable  seiranfa 
reputation  tor  the  particular  matto'  in  qnes- 
tlon  waa  so  generally  and  notoriooaly  bad 
that  it  ought  to  have  been,  and  therefore 
presumably  was,  known  to  him;  for  then, 
with  knowledge  of  this  reputation  imputed 
to  him,  if  the  employer  had  acted  with  rea- 
sonable prudence  ui>on  this  information,  he 
would  have  discovered  that  the  reputation 
was  well  founded,  that  the  facts  Justified 
and  supported  it;  in  short,  tliat  he  had  In 
bis  employ  an  unreliable  man.  It  becomes 
apparent,  theref<ve,  that  as  evidence  of  repu- 
tation becomes  necessary  only  where  there 
is  an  inability  to  fumisb  direct  proof  of  the 
employer's  knowledge,  so  it  is  proper  only 
after  the  establishment  of  the  fact  that  the 
employs  la  in  truth  an  unfit  person.  And 
reputation  is  not  proof  of  that  fact  A  man's 
reputation  may  be  at  variance  with  his  char- 
acter or  in  accord  with  it.  He  may  be  reput- 
ed reckless,  and  In  fact  be  careful.  An  em- 
ployer is  not  bonnd  to  discharge  an  employe 
merely  because  of  his  ill  repute,  bnt  he  is 
culpable  if  he  retains  in  his  employ  a  serv- 
ant with  a  bad  reputation,  well  founded. 
So  it  is  that  evidence  of  individual  acts 
evincing  negligence  <»  incompetency  is  ad- 
missible. It  is  admitted,  not  to  show  repo- 
tatlon,  but  to  establish  the  second  requisite 
specified,  namely,  that  the  employ^  was  v^ 
itably  unfit  or  incompetent.  Such  is  the  rule. 
It  wUl  be  found  suggested  or  laid  down  with 
more  or  less  particularity  in  the  cases  of  Cos- 
grove  T.  Pitman,  103  Gal.  274,  37  Pac.  232; 
Baulec  v.  Railroad  Co..  59  N.  Y.  356;  Davis 
V.  Railroad  Co.,  20  Mich.  112;  and  Railroad 
Co.  V.  Hoover  (Md.)  29  Atl.  994;  Davis  v. 
Railroad  Co.,  20  Mich.  105;  Monahan  v.  City 
of  Worcester,  150  Mass.  439,  23  N.  E.  228; 
Railway  Co.  v.  Stnpak,  123  Ind.  210,  229,  23 
N.  E.  246.  Applying  it  to  the  case  at  l>ar,  the 
first   fact,   as   has   been   said,  was   clearly 

S roved,  and  it  may  be  conceded  (though  not 
ecided)  that  the  bad  reputation  of  Defraln 
was  sufficiently  established.  But  upon  the 
other  essential— the  fact  that  Defraln  was 
reckless  or  careless— there  is  not  only  a  fail- 
ure, but  sucb  an  entire  absence,  of  proof 
tliat  the  conrt  was  justified  in  its  instruction 
to  the  Jury  to  that  effect  Plaintiff's  case,  as 
to  this,  then  rests  merely  upon  proof  of  repu- 
tation, but,  as  has  been  shown,  proof  of  a 
reputation  for  unfitness  is  not  proof  of  the 
fact  of  unfitness.  The  Judgment  and  order 
are  reversed,  and  the  cause  remanded. 

We  concur:    McFARLAND,  J.;  TBMPUBI, 
J. 


(108  Cat.  2B) 

ALEXANDER  v.  McDOW.    (No.  18,405.) 
fSunreme  Court  of  California.    July  8,   1895.) 

Actios  on  Note— Complaint— Aider  by  Judo- 

MEST — Default  JunoMBNT— At- 

ToRXETS'  Fees. 

1.  A  snperfluonB  terminal  letter  added  to 

the  name  of  defendant  will  not  invalidate  a 


sheritTa  return  of  aerrice  which  also  redted  that 
defendant  was  dnly  served,  and  there  was  only 
one  defendant. 

2.  Civ.  Code,  i  1459,  provides  that  a  noiuie« 
gotiabie  note  may  be  assigned  by  indorsement. 
Jldd,  tliat  a  complaint  which,  after  setting  ont 
the  note,  added,  "Indorsed:  'Pay  to  [plain- 
tiff],' " — and  alleged  that  the  "whole  amoont  was 
doe  from  defendant  to  piaintiS,  sufficiently  al- 
leged the  assignment  aa  against  a  motion  to  va- 
cate a  judgment  entered  on  default 

3.  Where  a  complaint  set  ont  the  note  sned 
on,  in  which  there  was  a  stipalation  to  pay  attor- 
neys' fees  incurred  in  the  collection  thereof,  and 
the  suit  was  brought  by  an  attorney,  the  com- 
plaint was  sufficient  to  sapport  an  allowance 
therefor,  the  sum  asked  being  fairly  dedndble 
from  the  face  of  the  note. 

4.  Under  Code  Civ.  Pro&  i  585,  snbd.  1, 
providing  for  the  entrv  of  judgment  by  default 
in  actions  on  contract  for  the  recovery  of  money 
only,  the  derk  has  authority  to  add  to  the 
amount  due  on  a  note  the  sum  therein  atipolated 
to  be  paid  for  attorneys'  feed,  if  within  the 
amount  demanded  in  the  summons. 

Department  2.  Am>eal  from  superior  court, 
Lassen  county;   W.  T.  Hasten,  Judge 

Action  by  Jules  Alexander  against  L.  D. 
McDow  on  a  note.  Plaintiff  had  Judgment 
by  default,  and  defendant  appeals.   Affirmed. 

Spencer  ft  Raker  and  F.  C.  Spencer,  for 
appelant     Shinn  ft  Sliinn,  for  respondent. 


HENSHAW,  J.  Tbere  are  two  appeals. 
The  first  is  from  an  order  refusing  to  recall 
and  quash  tbe  execution  and  to  vacate  the 
Judgment;  the  second  from  the  Jqdgm^it 
rendered  against  defendant  after  liis  default 
The  grounds  of  the  motion  are  that  the  Judg- 
ment is  void  upon  its  face  in  showing  no  serv- 
ice of  summons  and  complaint  upon  defend- 
ant, and  that  it  Is  void  for  that  the  com- 
plaint states  no  cause  of  action. 

1.  Upon  the  summons  the  sberiff  made  the 
following  return:  "I  hereby  certify  tliat  I 
received  tbe  within  summons  on  the  14th  day 

of ,  A.  D.  189-,  and  personally  served 

the  same  on  the  16tb  day  of  October,  A.  D. 
1893,  on  L.  D.  McDow,  d^endant  theretn 
named,  by  delivering  to  each  of  said  defend- 
ant personally,  in  tbe  town  of  Susanvllle, 
county  of  Lassen,  a  copy  of  said  summons, 
and  upon  defendant  L.  D.  McDown,  per- 
sonally, in  tbe  town  of  SusEinville,  county  of 
Lassen,  a  copy  of  said  summons  attached  to 
a  copy  of  the  complaint  in  the  action  therein 
named."  The  irregularity  which  it  is  con- 
tended renders  tbe  return  a  nullity  is  the  ad- 
dition of  tbe  terminal  letter  "n"  to  the  name 
of  the  defendant  L.  D.  McDow.  The  court, 
in  its  order  holding  the  return  sufficient,  said: 
"There  is  no  question  but  that  the  summons 
was  regularly  served.  There  is  but  one  de- 
fendant viz.  L.  D.  McDow,  and  the  return 
shows  that  'the  defendanf  was  served  with 
copy  of  complaint,  although,  by  what  is  evi- 
dently a  clerical  error,  a  slip  of  the  pen,  the 
letter  'n'  is  affixed  to  the  last  letter  of  the 
name  'McDow.' "  We  think  the  ruling  and 
the  reasons  upon  which  it  is  baaed  are  both 
sound. 

2.  Tbe  complaint  is  In  form  aa  follows: 
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"PlaiDtUr  complains  of  defendant,  and  for 
caoae  of  action  allies:  That  on  the  28tb 
day  of  November,  1888,  the  defendant  made 
and  delivered  to  Levy  &  Alexander  hia  prom- 
iasoiy  note  In  the  words  and  fignu-es  as  fol- 
lows, to  wit: 

"'$848.14.  SusanTUle,C!al.,NOT.28,'88.  On 
or  before'  the  29th  day  of  November,  1888, 
without  grace,  for  value  received,  I,  or  either 
«f  U8,  promise  to  pay  Levy  &  Alexander,  or 
order,  eight  hundred  and  forty-eight  ^Vioo 
dollars,  with  interest  thereon  from  November 
28,  1888,  at  one  per  c&at.  per  month,  interest 
to  be  added  to  principal  and  compounded  ev- 
«ry  six  months,  and  ten  per  cent,  of  total 
amount  due  for  attorneys'  fees  incurred  In 
the  collection  of  this  note,  when  collection  la 
made  by  atbmey  or  oth»  officer.  Demand, 
notice  of  nonpayment,  and  protest  of  this 
note  Is  hereby  waived  by  each  and  every 
signer  and  Indorser.  Principal  and  interest 
both  payable  in  United  States  gold  coin,  and 
the  same  collectible  in  any  part  of  the  United 
States. 

"  T.  O.  address:    .'   L.  D.  McDow. 

"Indorsed:  'Pay  to  Jules  Alexand^.  Levy 
A  Alexander.' 

—"That  no  part  of  the  principal  or  Interest 
-of  said  note  has  ever  been  paid,  and  the  same 
and  the  whole  thereof  Is  now  due  and  owmg 
from  defendant  to  plaintiff.  Wherefore, 
plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  $848.14,  and  interest 
thereon  from  the  28th  day  of  November, 
1888,  according  to  the  terms  of  said  note,  and 
for  ten  per  cent. -on  the  amount  which  may 
be  found  due  for  principal  and  interest  for 
attorneys'  fees  Incurred  In  the  collection  of 
this  note,  and  for  costs  of  suit"  The  test  of 
the  sufficiency  of  this  complaint  will  be  found 
in  the  answer  to  the  question:  Is  It  or  is  it 
not  obnoxious  to  a  general  demurrer?  "When 
this  question  arises,"  to  quote  the  language 
of  Mr.  Justice  Temple,  "courts  have  always 
discriminated  between  Insufficient  facts,  and 
an  insufficient  statement  of  facts;  and  where 
the  necessary  facts  are  shown  by  the  com- 
plaint to  exist  although  Inaccurately  or  am- 
biguously stated,  or  appearing  by  necessary 
Implication,  the  Judgment  will  be  sustained." 
Amestoy  v.  Rapid  Transit  Co.,  95  Cal.  311, 
30  Pac.  550;  Gamer  v.  Marshall,  9  Cal.  268; 
Hentsch  v.  Porter,  10  Cal.  555;  People  v. 
Rains,  23  Cal.  128.  Thus,  while  a  judgment 
will  not  relieve  from  the  entire  absence  of  a 
necessary  averment,  it  will  cure  defects  in  all 
such  averments  as  may  by  fair  and  reason- 
able Intendment  be  found  to  have  been  plead- 
ed, although  defectively.  The  gravamen  of 
the  charge  against  this  complaint  Is  that  it 
^lls  to  make  the  necessary  averment  of  as- 
signment to  plalntltt.  The  note,  by  contain- 
ing a  provision  for  the  payment  of  attorneys' 
fees,  was  stripped  of  that  essential  character- 
istic of  a  negotiable  Instrument  by  which  It 
could  pass  by  simple  indorsement,  and  all 
the  attaching  liabilities  to  the  Indorser.    As- 


signment of  it,  therefore,  became  necessary 
to  convey  title.  But  such  an  instrument  may 
be  assigned  by  indorsement  as  fully  as  may 
a  negotiable  instrument  Civ.  Code,  g  1459. 
The  assignment  is  pleaded  in  the  complaint 
with  Caesarian  brevity,  by  the  single  word 
''indorsed,"  followed  by  the  quotation.  This, 
however,  is  aided  by  the  subsequent  state- 
ment that  the  principal  and  interest  are  due' 
from  defendant  to  plaintift.  By  fair,  if  not 
by  necessary  implication,  we  learn  from  this 
that  Levy  &  Alexander  assigned  the  instru- 
ment by  indorsement,  and  delivered  it  to 
plaintlfF,  and  that  plaintUT  then  became  and 
now  is  the  owner  and  holder  of  It  So  con- 
strued, the  complaint  will  support  the  judg- 
ment, although  it  must  be  added  that  the 
weight  Is  quite  all  it  Is  capable  of  sustaining. 
8.  We  think,  also,  that  there  Is  sufficient 
In  the  complaint  to  support  the  allowance 
of  attorneys'  fees.  The  note,  which  Is  set 
forth  In  full,  provides  for  them,  and  the 
prayer  of  the  complaint  asks  for  them,  and 
the  action  Is  brought  by  an  attorney  at  law. 
The  sum  asked  as  attorneys'  fees  Is  suscepti- 
ble of  exact  determination  by  simple  mathe- 
matical calcnlaticHi.  It  la  fairly  deducible 
from  the  complaint,  therefore,  that  plaintiff 
asks  an  allowance  of  a  specific  sum  as  being 
reasonable  and  due  for  attorneys'  fees  under 
the  contract  It  is  true  that  this  demand  is 
in  the  nattire  of  special  damages,  the  allow- 
ance of  which  might  have  been  contested  by 
defendant.  Prescott  v.  Grady,  91  Cal.  518, 
27  Pac.  755.  But  his  default  admits  the 
truth  of  .the  matters  pleaded,  and  muist  there- 
fore, be  construed  to  admit  that  the  amount 
claimed  is  both  reasonable  and  due.  Thus  no 
evidence  was  required  to  be  taken  for  the 
purpose  of  fixing  that  amount 

4.  The  judgment  attacked  was  entered  by 
the  clerk  imder  section  583,  subd.  1,  of  the 
Code  of  Civil  Procedure,  which  provides: 
"That  in  an  action  arising  upon  contract  for 
the  recovery  of  money  or  damages  only,  if  no 
answer  has  been  filed  with  the  derk,  •  •  • 
the  clerk  •  •  »  must  enter  the  default  of 
the  defendant,  and  Immediately  thereafter 
enter  judgment  •  •  •."  The  action  of  the 
clerk  in  estimating  and  adding  the  amount  of 
the  attorneys'  fees  to  the  judgment  under 
the  above  circumstances,  was  as  purely  min- 
isterial as  was  his  calculation  of  interest  up- 
on the  principal  sum  of  the  note  in  accord- 
ance with  the  terms  and  the  averments  of 
the  complaint.  The  clerk  was  acting  within 
the  scope  of  his  a-athorlty  In  entering  judg- 
ment. 

5.  It  Is  finally  contended  that  the  judgment 
should  be  reversed  because  the  clerk  entered 
It  for  an  amount  In  excess  of  that  specified 
In  the  summons.  Against  this  contention  It 
is  urged  that  the  court  below  modified  the 
judgment  before  the  appeal  was  perfected. 
Nothing  In  the  record,  however,  gives  evi- 
dence of  such  modification,  and  the  judgment 
must  here  be  considered  to  be  the  one  set 
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forth  In  the  transcript.  The  «itry  of  judg- 
ment for  an  amonnt  Id  excess  of  that  called 
for  by  the  sommona  was  indisputably  error. 
Code  CiT.  Proc.  I  585,  subd.  1. 

The  order  appealed  from  is  aflEirmed,  and 
the  superior  court  of  Lassen  county  is  direct-, 
ed  to  order  the  clerk  to  modify  the  judgment 
by  entering  tha%ln.  In  lieu  of  the  amount 
named,  the  amount  specified  in  the  summons; 
and  it  is  further  ordered  that  appellant  have 
his  costs  npon  appeal. 


McPAKLAND.    J.;    TEM- 


We    concur: 
PLE.  J. 

(5  Cal.  nnrep.  77) 

COOPER  T.   WILDER.    (No.   19.566.)! 
(Supreme  Court  of  California.    July  9,  18%.) 

PcBuc  Lands— TiMBEK-CuLTDRB  Extbt — Equi- 
table Intbbest. 
1. 20  Stat  113,  relating  to  patents  to  tim- 
ber^nlture  claims,  prorides  that  no  final  cer- 
tificate or  patent  shall  be  issued  unless,  at  the 
expiration  of  eight  years  from  the  date  of  en- 
try, the  person  making  such  entry,  or,  if  he 
be    dead,    his    heirs    or    representatives,    shall 

grove  that  for  no*  less  than  eight  years  they 
ave  cultivated  such  trees  as  aforesaid.  Bdd, 
that  one  who  died  within  two  years  after  en- 
try Jhad  an  equitable  interest  in  the  land,  capa- 
ble of  devise,  and  the  title,  when  perfected,  in- 
ured to  him  in  whom  the  equitable  title  vested 
at  the  date  of  the  issue  of  the  patent. 

2.  Where  a  land  patent  is  issued  to  the 
heirs  of  a  person  who  made  the  entry,  the  courts 
should  decide  to  who&e  benefit  it  should  inure. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Dieso 
county;   W.  L.  Pierce,  Judge. 

Action  to  quiet  title  by  Charles  Edward 
Cooper,  by  guardian,  against  H.  G.  Wilder. 
Defendant  had  judgment,  and  plaintiff  ap- 
peals.  Affirmed. 

W.  EL  C.  Ecker  and  Haines  &  Ward,  for 
appellant.  James  E.  Wadbam  and  F.  W. 
Steams,  for  respondent. 

SEARLS,  a  This  is  an  action  to  quiet  the 
title  of  the  infant  plaintiff  to  a  40-acre  tract 
of  land,  described  as  the  N.  W.  V4  of  the  N. 
W.  Vt  of  section  12,  in  township  No.  14  S.,  of 
range  Xo.  2  W.,  San  Bernardino  M.,  situate 
in  the  county  of  San  Diego,  state  of  Califor- 
nia. The  cause  was  tried  by  the  court  with- 
out a  Jury,  and  judgment  entered  In  favor 
of  defendant,  from  which  judgment,  and 
from  an  order  denying  his  motion  for  a  new 
trial,  plaintiff  appeals. 

There  Is  no  material  conflict  In  the  evi- 
dence. The  tract  of  land  In  question  was 
duly  entered  as  a  timber-culture  claim,  under 
the  laws  of  the  United  States  (it  l)elng  pub- 
lic land  of  the  United  States),  in  November, 
1879,  by  David  Cooper,  who  occupied  the 
same  until  his  death,  which  occurred  In  1881. 
By  his  last  will  he  bequeathed  and  devised 
all  his  property,  real,  personal,  and  mixed, 

'Roveraed  In  banc.    S«e  43  Pac.  S91,  lU  Cal.  191. 


to  his  Wife,  Narclssa  T.  Cooper,  to  the  ex- 
clusion of  ills  son,  Ctiaxles  Edward  Co<^per, 
the  plaintiff  and  appellant  herein.  Admin- 
istration was  had  npon  the  estate  of  said 
David  Cooper,  and  the  property,  including 
the  land  here  in  dispute,  was  regularly  dis- 
tributed to  the  widow  and  devisee,  Narcissa 
T.  Cooper.  In  1892  a  patent  issueH  to  the 
land  in  question,  which  recites,  among  other 
things,  that  the  claim  of  the  heirs  of  David 
Cooper,  deceased,  has  been  established  and 
duly  consummated  In  conformity  to  law, 
etc.,  and  then  proceeds  to  grant  the  land  as 
follows:  "Now,  know  ye  that  there  Is,  there- 
fore, granted  by  the  United  States  unto  the 
said  heirs  of  David  Cooper,  deceased,  the 
tract  of  land  above  described,  to  have  and  to 
hold  the  said  tract  of  land,  with  the  appurte- 
nances thereof,  unto  the  said  heirs  of  David 
Cooper,  deceased,  and  to  their  heirs  and  as- 
signs forever."  In  October,  1801,  Narclssa  T. 
Cooper  (having  previously  intermarried  with 
one  Dodson)  executed  a  mortgage  on  the 
land  to  H.  6.  Wilder,  the  defendant,  who 
subsequently  foreclosed,  purchased  the 
property  at  a  sale,  and,  no  redemption  be- 
ing made,  received  a  sheriff's  deed  therefor 
in  due  time,  and  holds  the  title  which  Nar- 
clssa T.  Dodson  had  or  could  convey  there- 
in. 

Objection  was  made  at  the  trial  to  the  In- 
troduction in  evidence  of  the  probate  pro- 
ceedings upon  the  will  and  estate  of  David 
(Jooper,  upon  the  gi-ound  that  such  proceed- 
ings were  wholly  irrelevant  and  Immaterial 
to  the  question  of  the  title  to  said  land,  or  to 
any  title  therein  or  thereto,  of  Narcissa  T. 
Dodson,  as  grantor  of  defendant.  The  branch 
of  the  case  which  turns  upon  this  exception 
is  this:  Had  David  Cooper  an  estate  in  the 
land  at  the  time  of  his  death  which  he  could 
devise  by  last  will  to  his  wife,  the  grantor  of 
defendant?  The  solution  of  the  question  de- 
pends upon  the  construction  to  be  given  to 
the  timber-culture  act,  as  amended  June  14, 
187a  20  Stat.  113.  The  clause  directly  In- 
volved Is  contained  In  the  latter  portion  of 
section  2,  which  is  as  follows:  "And  pro- 
vided further  that  no  final  certificate  shall 
be  given  or  patent  issued  for  the  land  so  en- 
tered until  the  expiration  of  eight  years  from 
the  date  of  such  entry;  and  if  at  the  expira- 
tion of  such  time,  or  at  any  time  within  five 
years  thereafter,  the  person  making  such 
entry,  or  If  he  or  she  be  dead,  his  or  her 
heirs  or  legal  representatives,  shall  prove  by 
two  credible  witnesses  that  he  or  she  or 
they  have  planted,  and  for  not  less  than 
eight  years  have  cultivated  and  protected 
such  quantity  and  character  of  trees  as 
aforesaid,  •  •  *  they  shall  receive  a  pat- 
ent for  such  tract  of  land."  The  contention 
of  appellant  Is:  (1)  That  David  Cooper,  hav- 
ing died  within  two  years  after  making  his 
entry,  could  not  have  complied  with  the  law 
which  required  him  to  "have  planted,  and 
for  not  less  than  dght  years  havo  cultivated 
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and  protected,  such  quantity  and  character 
of  trees"  as  -was  required  by  the  statute  an 
a,  condition  precedent  to  bis  receiving  a  pat- 
ent to  the  land;  (2)  that  the  recitals  in  the 
patent  and  the  granting  clause  thereof  siiuw 
that  It  was  "the  claim  of  the  heirs  of  David 
Cooper,  deceased,"  tliat  was  established,  etc., 
according  to  law,  and  that  it  was  "unto  the 
said  heirs  of  David  Cooper,  deceased,"  etc., 
that  the  grant  was  made. 

We  do  not  attach  much  Imimrtance  to  the 
fact  that  the  patent  Issued  to  the  "heirs  of 
David  Cooper."  It  was  held  at  a  compara- 
tively early  day  that  where  a  patent  was  Is- 
sued to  a  man's  "legal  representatives,"  or 
to  bis  "heirs,"  it  was  the  Intention  of  the 
land  department  to  leave  the  question  open 
to  Inquiry  in  the  proper  court  as  to  the  party 
to  whom  the  patmt  should  Inure.  The  land 
department  is  not  usually  in  a  position  to 
Inquire  into  and  settle  the  rights  and  equi- 
ties of  claimants  under  the  patent,  and  can- 
not properly  adjust  such  rights.  Page  v. 
Hogan,  2  Wall.  605;  Weeks  v.  Railroad  Co., 
78  Wia  501,  47  N.  W.  737;  Meader  v.  Norton, 
11  WaU.  442;  Simmons  v.  Wagner,  101  TJ.  S. 
260;  Cornelius  v.Kessel,  53  Wis.  396,  10  N.W. 
520,  and  affirmed  by  the  supreme  court  of  the 
United  States  in  128  U.  a  456,  9  Sup.  Ct  122. 
It  may  be  stated  as  a  general  proposition  that 
the  patent  inures  to  the  benefit  of  him  who 
has  the  title,  though  it  issued  to  another.  Ur- 
icet  V.  Coryell,  5  Watts  &  8.  60.  These  cases 
only  go  to  the  rights  of  those  who  have  title, 
legal  or  equitable,  to  land  patented  to  oth- 
ers, and  do  not  solve  the  very  question  In 
issue,  viz.  did  David  Cooper  have  such  a  title 
.IS  he  could  devise?  Appellant  likens  the 
case  of  one  in  under  a  timber-culture  claim 
to  that  of  a  pre-emptioner,  who  is  universally 
neld  to  have,  as  against  the  United  States, 
no  title  or  right  which  may  not  be  abrogated 
by  the  government  at  any  time  before  final 
entry  and  payment.  Hutton  v.  Frisbie,  37 
Cal.  475;  Hemphill  v.  Davis,  38  Cal.  577; 
Montgomery  v.  Whiting,  40  Cal.  298;  Ken- 
yon  V.  Quinn,  41  Cal.  325;  Rutledge  v.  Mur- 
phy, 51  Cal.  388;  Buxton  v.  Traver,  67  Cal. 
171,  7  Pac.  450;-  Frisbie  v.  Whitney,  9  Wall. 
187;  The  Yosemlte  Valley  Case.  15  Wall.  77. 
When  a  pre-emptor  who  has  filed  his  declar- 
atory statement  dies  before  making  his  final 
entry  and  making  payment,  he  has  no  title 
which  can  descend  to  his  heirs,  except  that 
the  pre-emption  law  provides  that  in  such 
cases  his  executor  or  administrator,  or  one  of 
his  heirs,  may  complete  the  pre-emption, 
"but  the  entry  in  such  cases  shall  be  made  in 
favor  of  the  heirs  of  the  deceased  pre-empt- 
or, and  a  i>atent  thereon  shall  cause  the  title 
to  inure  to  such  heirs,  as  if  their  names  had 
been  specially  mentioned."  Rev.  St  U.  S.  § 
2269;  Elliott  V.  Figg,  59  Cal.  117.  In  the 
case  last  cited  It  was  said:  "Were  It  not  for 
this  provision,  the  pre-emption  claim  would 
not  survive  the  pre-emptor.  By  this  provi- 
sion it  survives  only  for  the  benefit  of  his 


heirs."  It  Is  not  subject  to  the  claims  of  his 
creditors,  and  the  heirs  take  the  title  as  pur- 
chasers from  the  government,  and  not  by  in- 
heritance. Rogers  v.  Clemmans,  26  Kan.  522. 
So,  too,  under  the  Oregon  donation  act,  the 
same  principle  has  been  asserted.  Hall  v. 
Russell,  101  U.  S.  503.  In  this  last  case  the 
court,  speaking  of  the  heirs,  said:  "Their  ti- 
tle to  the  land  was  to  come,  not  from  their 
deceased  ancestors,  but  from  the  United 
States.  The  title,  it  is  true,  was  granted  to 
them  by.  reason  of  the  possessory  rights  of 
their  ancestor,  but  these  were  rights  which 
be  could  not  transfer,  and  which  passed  to 
them  under  the  statute  without  any  act  of 
bis.  On  his  death  his  heirs  became  qualified 
grantees."  And  again:  "It  follows  from  this 
that  Loring,  at  the  time  of  his  death,  had  no 
devisable  estate  in  the  land,  and  that  the 
heirs  of  his  devisees  cannot  maintain  this 
suit" 

This  much  has  been  said  In  reference  to 
pre-emptors  and  claimants  under  the  Oregon 
donation  act  for  the  reason  that  appellant,  on 
the  one  hand,  holds  that  like  considerations 
apply  t6  claimants  under  the  homestead  and 
timber-culture  acts,  while  the  respondent's 
claim  is  that  there  is  a  clear  line  of  demarloi- 
tion  between  the  latter  and  the  former;  that 
homestead  and  timber-culture  claimants  oc- 
cupy, from  the  inception  of  their  claims,  such 
contractual  relations  to  the  government  as 
gives  to  them  an  equitable  right  to  the  lands 
they  occupy  as  such  claimants,  subject  to  be 
defeated  only  by  a  failure  to  perform  the 
conditions  subsequent  prescribed  by  the  stat- 
utes. There  seems  a  substantial  basis  for 
this  distinction  in  the  adjudged  cases.  In 
Railroad  Co.  v.  Sture,  32  Minn.  95,  20  N.  W. 
229,  the  court,  speaking  through  Mitchell,  J., 
said:  "We  are  aware  that  it  has  been  au- 
thoritatively decided  in  Frisbie  v.  Whitney, 
9  Wall.  187,  and  the  Yosemlte  Valley  Case, 
15  Wall.  77,  that  occupation  and  improve- 
ment on  public  lands  with  a  view  to  pre- 
emption do  not  confer  any  vested  right  In  the 
land  as  against  the  United  States;  that  this 
is  only  obtained  when  the  purchase  money 
has  been  paid,  and  the  receipt  of  the  land  of- 
fice given  to  the  purchaser.  This  is  put  up- 
on the  ground  that  until  such  time  the  pro- 
posed pre-emptor  has  merely  a  right  to  be 
preferred  in  the  purchase  over  others,  pro- 
vided a  sale  is  made  by  the  United  States. 
But  a  homesteader  after  entry  occupies  an 
entirely  different  position.  He  has  In  effect 
purchased.  His  entry,  which  is  made  by 
making  and  filing  an  affidavit  and  paying 
the  sum  required  by  law,  is  a  contract  of  pur- 
chase, which  gives  him  an  inchoate  title  to 
the  land,. which  is  property.  This  is  a  sub- 
stantial and  vested  right,  which  can  only  be 
defeated  by  his  failure  to  perform  the  con- 
ditions annexed.  It  is  true,  no  certificate  or 
patent  can  be  issued  until  the  expiration  of 
five  years  from  the  date  of  entry,  the  United 
States  retaining  the  legal  title  to  insure  the 
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performance  of  these  conditions.  Bnt  the 
vested  right  of  the  settler  attaches  to  the 
land  at  the  time  of  his  entry,  and  is  liable  to 
be  defeated  only  by  his  own  failure  to  com- 
ply with  the  requirements  of  the  law.  •  •  • 
Until  forfeited  by  his  own  failure  to  per- 
form the  conditions  of  his  purchase,  this 
right  of  prcqpwty  acquired  by  his  entry  must 
prevail,  not  only  against  individuals,  bat 
against  the  government  Itself."  In  Garner  v. 
Itallroad  Co.,  43  Minn.  375,  45  N.  W.  713, 
which  was  an  action  by  a  cialihant  under  the 
timber-culture  act,  the  court.  In  referring  to 
what  had  been  said  in  the  Red  River  v.  Sture 
Case,  supra,  added:  "The  rights  imder  the 
homestead  acts,  though  differently  acqnired, 
are  no  greater  than  those  under  the  timber- 
culture  act  •  •  •  His  rights  are  analo- 
gous to  those  of  one  in  under  a  contract  to 
purchase"  In  Sturr  v.  Beck.  133  U.  S.  641, 
10  Sup.  Gt  350,  Fuller,  G.  X,  in  discussing 
the  rights  of  a  homestead  claimant,  quotes 
with  apparent  approval  the  opinion  of  At- 
torney General  MacVeagh,  in  an  opinion  to 
the  secretary  of  war,  July  13,  1881,  in  which 
the  learned  attorney  general  held -in  sub- 
stance the  same  as  in  the  case  of  Railroad 
Go.  V.  Sutre,  supra.  See,  also.  Railroad  Go. 
V.  Whitney,  132  U.  S.  357,  366,  10  Sup^  Ct 
112;  U.  S.  V.  Ball.  31  Fed.  667;  U.  S.  v. 
Turner,  54  Fed.  228.  The  consensus  of  these 
opinions  is  to  the  effect  that  the  homestead 
entry  operates  as  an  approprlauon  and  reser- 
vation of  the  lands  embraced  within  the 
same,  segregates  the  tract  fnmi  the  public 
domain,  and  vests  In  the  claimant  an  equita- 
ble interest  therein  which  is  good  as  against 
all  the  world,  the  government  Included,  un- 
til forfeited  by  failure  to  perform  the  condi- 
tions of  the  act  of  congress. 

The  similarity  of  the  provisions  of  the  tim- 
ber-culture act  places  claimants  thereunder 
in  the  same  category  with  homesteads;  and, 
while  the  comparatively  recent  period  of  its 
adoption  prevents  the  existence  of  but  a  lim- 
ited number  of  cases  thereunder,  it  is  not 
doubted  but  that  the  rule  as  to  an  equitable 
Interest  In  lands  taken  thereunder  should  be 
held  the  same  as  in  cases  of  homestead. 
And  as  the  act  of  congress  of  June  14,  1878 
(20  Stat  113),  which  provides  for  the  issue  of 
patents  to  the  applicant,  or,  in  case  of  his 
death,  to  his  representatives  or  heirs,  does 
not  declare  to  whom  the  title  shall  inure, 
such  title,  when  perfected.  Inures  to  him  in 
whom  the  equitable  title  vested  at  the  date 
of  the  issue  of  the  patent  The  equitable  In- 
terest which  David  Cooper  had  in  the  home- 
stead he  could  pass  by  devise.  1  Pom.  £q. 
Jur.  i  105. 

It  follows  that  the  evidence  as  to  the  pro- 
bate of  the  last  will  of  David  Cooper,  the 
probate  proceedings,  including  the  decree  of 
distribution  of  the  land  In  question  to  de- 
fendant's grantor  as  the  devisee  of  said  Da- 
vid Cooper,  as  well  as  the  evidence  of  the 
mortgage  by  the  widow  of  said  Cooper,  the 


foreclosure  and  sale  thereunder,  etc.,  was- 
properly  admitted;  and  the  Judgment  and  «kr- 
der  appealed  from  should  be  affirmed. 

We  coAcnr:    HAYNES,  C.;   BELGHER,  C> 

PER  CURIAM.  For  the  reasons  given  in 
the  fwegoing  opinion,  the  Judgment  and  or- 
der appealed  trom  are  affirmed. 


(US  Cal.  4»)' 
LOCKE  T.  MOULTON  et  at    (No.  18,260.) 
(Supreme  C!onrt  of  GaiifcHnia.    July  11,  1896.) 

JURT  TalAL — DSFSKSB  I!C   EjECTMBST. 

In  ejectment,  wherein  defendant  alleged 
that  the  instrument  nnder  which  plaintiff  daima 
was  in  fact  intended  as  a  mortgage,  the  fact  that 
the  answer  closed  with  a  prayer  that  it  be  "ad- 
judged that  plaintiff  is  not  the  owner  of  the- 
? property  described,"  does  not  render  the  de- 
ense  an  equitable  one,  so  as  to  deprive  defend- 
ant of  his  right  to  trial  by  JQiy. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  San  Joaquin  coun- 
ty; Joseph  H.  Budd,  Judge. 

Action  of  ejectment  by  George  S.  Locke 
against  C.  S.  Moulton  and  A.  M.  McGloud. 
There  was  a  Judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendants  ap- 
peal.   Reversed. 

Carter  &  Smith  and  Frank  H.  Smith,  for 
appellants.  L.  W.  ElUott  and  W.  L.  Dudley, 
for  respondent 

YANGLIEF,  a  Action  of  ejectment  to  re- 
cover possession  of  a  half  sectica  of  land. 
The  complaint  is  in  the  most  general  form, 
alleging,  in  substance,  that  plaintiff  owns,  and. 
Is  entitled  to  the  possession  of,  the  demanded 
premises,  and  that  the  defendants  are  in  pos- 
sessi<m,  and  wrongfully  withhold  it  from  the 
plaintiff.  In  their  answer  the  defendants  de- 
ny that  plaintiff  ever  owned  the  land,  or  that 
he  was  entitled  to  the  possession  thereof  at 
the  time  of  the  commencement  of  the  action; 
and,  as  a  further  answer,  allege  that  on  Oc- 
tober 2,  18S5,  the  defendant  Moulton,  who 
was  then  the  owner  and  in  possession  of  the 
land,  executed  to  plaintiff  a  bargain  and  sale 
deed  thereof,  absolute  in  form,  but  which 
was  intended  by  the  parties  thereto  to  oper- 
ate only  as  a  mortgage  to  secure  payment  to- 
plaintiff  of  a  debt  of  $6,127.50,  with  interest; 
and  that  it  was  understood  and  expressly 
agreed  by  the  parties,  at  the  time  the  deed 
was  executed,  that  upon  payment  of  the  said 
debt  the  plaintiff  wotdd  reconvey  the  land  to- 
Moulton.  As  a  further  answer,  the  defend- 
ants alleged  adverse  possession  for  a  period 
of  five  years,  etc.  The  answer  closed  with 
the  following  prayer:  "Wherefore  defendants 
pray  that  plaintiff  take  nothing  by  reason  of 
this  action;  that  it  be  adjudged  that  plaintiir 
is  not  the  owner  of,  or  entitled  to  the  posses- 
sion of  the  real  property  described  in  the 
complaint;  that  it  be  decreed  that  the  instru- 
ment in  writing  herein  described  was  and  is- 
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a  mortgage,  and  that  the  defendants  have 
Judgment  for  their  costs."  A  former  judg- 
ment in  favor  of  plaintiff  In  this  case  was  re- 
▼ersed  by  this  conrt,  and  a  new  trial  granted. 
96  Cal.  33,  30  Pac  957.  After  the  remittitur 
was  filed  in  the  court  below,  to  wit,  on  the 
first  Monday  in  October,  1892,  the  case  was 
called  by  the  lower  conrt  for  the  purpose  of 
setting  a  day  for  the  new  trial  thereof,  when 
the  attorneys  for  defendants  demanded  a  trial 
by  Jury,  whereupon  the  court  stated  "that  the 
defendants  could  have  a  Jury  on  the  common- 
law  part  of  the  action,  but  the  court  itself 
would  try  the  equity  part  of  the  case,"  to  wit, 
the  issue  as  to  whether  the  deed  was  intended 
to  operate  merely  as  a  security  for  a  debt 
On  December  1,  1S92,  the  case  was  called  for 
trial,  when  the  def^idants  again  demanded  a 
jury  trial  upon  all  the  issues  in  the  case. 
The  court  again  refused  a  Jury  trial  <»  the 
issue  as  to  whether  the  deed  was  intended 
to  ])e  a  mortgage,  and  proceeded  to  tiy  that 
issue  alone.  The  result  of  such  trial  was  a 
finding  by  the  conrt  that  the  deed  "was  not 
executed  or  delivered  as  a  mortgage,  and 
was  not  a  mortgage  of  any  kind,  and  was 
not  to  secure  the  payment  of  any  money 
wbatevM'";  and  as  a  conclusion  of  law  found 
"that  said  deed  was  not  a  mortgage,  but  that 
it  was  a  conveyance  and  grant  of  the  title  to 
said  real  estate  from  defendant  Moulton  to 
plaintiff."  These  findings  were  filed  on  De- 
cember 27,  1892,  and  disposed  of  the  only  ma- 
terial Issue  except  that  as  to  adverse  posses- 
sion, upon  which,  it  appears  from  evidence 
given  on  the  Issue  tried,  the  defendants  could 
not  hope  for  a  v«dlct  in  their  favor.  De- 
fendants moved  for  a  new  trial  on  all  the 
groonds  allowable  under  section  657,  Code 
Civ.  Proc,  presented  by  a  bill  of  exceptions. 
This  motimi  was  denied,  and  the  defendants 
appeal  from  the  order  denying  it. 

The  only  grounds  upon  which  appellants 
claim  a  reversal  are  (1)  Insufficiency  of  the 
evidence  to  Justify  the  decision,  and  (2)  that 
the  court  erred  in  refusing  a  trial  of  all  the 
issues  by  a  Jury.  As  to  the  first  of  these 
grounds,  I  think  the  evidence  was  substan- 
tially conflicting  to  a  degree  which  precludes 
a  review  of  it  by  this  court  But  I  think  the 
court  erred  In  denying  a  jury  trial  of  the 
whole  case.  The  affirmative  allegations  in 
the  answer  to  the  effect  that  the  deed  was  In- 
tended as  mere  security  for  a  debt  do  not 
constitute  an  equitable  defense  in  the  proper 
sense  of  those  terms,  since  they  could  have 
been  proved  under  the  general  denials.  Smith 
v.  Smith,  80  Cal.  329,  21  Pac.  4,  and  22  Pac. 
18C,  549;  Locke  v.  Moulton,  96  Cal.  21,  30 
Pac  957.  They  added  nothing  to  the  de- 
nials of  plaintiff's  alleged  title.  The  defend- 
ants tmnecessarliy  anticipated  that  plaintiff 
wonld  rely  upon  the  deed  as  evidence  of  his 
title,  and  improperly  alleged  the  evidence  by 
which  they  proposed  to  show  that  the  deed 
did  not  convey  the  title.  Of  themselves,  these 
affirmative  allegations  constituted  neither  a 
legal  nor  equitable  defense  to  the  action,  and 


might  have  been  stricken  from  the  answer 
without  impairing  its  legal  effect.  But  coun- 
sel for  respondent  contend  that  the  character' 
of  the  defenses  is  to  be  determined  only  by  the 
prayer  of  the  answer;  and  shice  defendants, 
in  addition  to  thehr  prayer  "that  plaintiff  take 
nothing  by  the  action,"  asked  the  court  to 
adjudge  that  plaintiff  Is  not  the  owner  of  the 
land,  and  that  the  deed  is  a  mortgage,  this 
affirmative  relief  could  be  administered  only 
by  a  court  of  equity,  and  therefore  it  was 
within  the  discreUonary  power  of  the  conrt  to 
refuse  to  submit  to  a  jury  that  part  of  the 
case  upon  which  such  equitable  relief  was  to 
be  based.  In  the  first  place,  it  is  manifest, 
that  there  is  no  basis  in  the  answer  for  any 
afOrmatlve  relief  of  any  kind;  and,  in  the 
second  place,  even  if  the  court  should  affirma- 
tively adjudge,  on  the  pleadings  In  this  case, 
that  the  deed  is  a  mortgage,  and  that  plaintiff 
has  no  title,  such  judgment  would  add  noth- 
ing in  effect  to  the  simple  judgment  "that 
plaintiff  take  nothing  by  the  action."  The 
only  authorities  cited  to  this  point  by  counsel 
for  respondent  are  People  v.  Mi«',  24  Cal. 
71;  Arrington  v.  Llscom,  34  CaL  375;  and 
Canal  Co.  v.  Kidd,  37  Cal.  304;  but  that 
none  of  these  is  in  point  for  respondent  seems 
so  obvious  that  I  think  it  needless  to  point 
out  the  dlstinctiona  I  think  the  order  should 
be  reversed,  and  a  new  trial  granted. 

We  concur:   HAYNES,  C;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  is  reversed, 
and  a  new  trial  granted. 


(108  Ckl.  si> 
SABICHI  et  al.  v.  CHASE.    (No.  19,575.) 
(Supreme  Court  of  California.    July  11,  1895.) 

ASSIQKMENT  tOR   BkNBFIT  OF  CREDITORS — ObjBO- 
TIONS  BT  CrEDITOKS. 

1.  Under  Civ.  Code,  {  3449,  regulating  as- 
signments by  Insolvents  in  trust  for  benefit  of 
creditors,  a  conveyance  by  partners  in  failing 
circumBtances  of  all  their  individual  and  part- 
nership property,  in  trust  to  be  collected,  sold, 
and  disposed  of  and  converted  into  money,  to 
l>e  divided  equally  among  certain  designated 
creditors,  the  aurplus,  if  any,  to  be  returned  to 
them  in  consideration  of  their  release  from 
all  liabilities  to  such  creditors,  is  an  assignment 

2.  Under  Civ.  Code,  §  3457,  making  an  as- 
signment for  benefit  of  creditors  void  as  against 
any  creditor  not  assenting  thereto  in  certain 
cases,  a  creditor  whose  demand  secured  by  mort- 
gage is  not  due  at  the  time  of  the  assignment 
and  cannot  he  enforced  till  foreclosure  of  the 
mortgage,  can  object  to  the  assignment. 

Ciommlssloners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Luclen  Shaw,  Judge. 

Action  by  Frank  Sabichi  and  others  against 
Delia  W.  Chase  to  set  aside  a  sale  of  land 
under  an  execution.  From  a  judgment  for 
defendant,  philntlffs  appeal    Affirmed. 

E.  E.  Powers  and  Brewton  A.  Hayne,  for 
appellants.    C,  W.  Chase,  for  re^ond^it 
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BRITT,  0.  Prom  the  agreed  statements  of 
facts  on  which  this  case  was  submitted  in 
the  court  below  It  appears  that  G.  A.  Clark 
and  C.  H.  Humphreys,  partners  engaged  in 
business  at  the  city  of  Los  Angeles  under 
the  firm  name  of  Clark  &  Humphreys,  being 
in  failing  circumstances,  both  as  individuals 
and  as  a  partnership,  entered  Into  a  written 
contract  of  date  December  15,  1892,  with  the 
plaintiffs,  Sabichl,  Minor,  and  Holt,  as  trus- 
tees, and  10  named  creditors  of  Clark  & 
Humphreys,  by  the  terms  of  which  contract 
Clark  &  Humphreys  agreed  to  convey  all 
their  proi)erty,  partnership  and  individual, 
to  said  trustees,  "In  trust  to  be  collected, 
sold,  and  disposed  of  and  converted  into 
money  and  divided  ratably"  among  said  des- 
ignated creditors;  the  surplus,  if  any,  to  be 
returned  to  Clark  &  Humphreys.  By  the 
terms  of  this  agreement  it  was  also  stipu- 
lated that  upon  the  execution  of  such  con- 
veyance Clark  &  Humphreys  should  be  re- 
leased from  all  liability  to  said  creditors; 
ttiat  the  trustees  might  borrow  money  on 
certain  of  the  property;  purchase  outstand- 
ing claims  against  the  partnership;  carry  on 
the  business  of  the  firm,  and  employ  assist- 
ants for  that  purpose;  sell  real  and  personal 
property  on  such  terms  as  they  might  deem 
best,  call  a  meeting  of  creditors  named  every 
six  months  during  the  continuance  of  the 
trust,  and  report  their  proceedings  to  such 
meeting;  and  receive  a  reasonable  compensa- 
tion for  their  services.  '  Such  agreement  was 
signed  by  ail  the  said  parties  thereto,  and 
by  a  number  of  other  persons  not  named  as 
parties  therein,  but  who  were  also  creditors 
of  said  partnership,  and  the  trustees  were 
chosen  by  Clark  &  Humphreys  in  conjunc- 
tion with  all  the  said  creditors.  According- 
ly, on  December  17,  1892,  Clark  &  Humph- 
reys, individually  and  as  copartners,  execut- 
ed a  conveyance  (styled  on  its  face  a  "deed 
of  trust")  of  all  thehr  property,  real  and  per- 
sonal, to  said  trustees,  the  plaiutlfCs  here. 
Such  conveyance  recited  the  said  contract  of 
December  15th,  and  purported  to  be  made  In 
consideration  thereof,  ind  to  transfer  the 
property  described  "in  trust  in  accordance 
with"  such  contract  The  deed  was  recorded 
in  the  recorder's  office  of  Los  Angeles  county 
December  19,  1892.  The  plaintiffs  accepted 
the  trust,  and  took  possession  of  all,  or  the 
greater  part,  of  the  property  conveyed.  De- 
fendant, Chase,  held  the  promissory  note  of 
Clark  &  Humphreys,  secured  by  mortgage 
on  land  In  Los  Angeles  county,— a  parcel  of 
that  conveyed  to  said  trustees,— which  mort- 
gage was  of  record  in  said  recOTder's  office 
at  the  time  of  the  transactions  above  stated. 
The  note  fell  due  August  15,  1893,  and  was 
not  paid.  The  bolder  instituted  an  action  to 
enforce  payment  and  for  the  foreclosure  of 
the  mortgage.  She  obtained  Judgment  and 
caused  the  mortgaged  land  to  be  sold  for 
the  satisfaction  thereof.  The  proceeds  of 
sale  were  insufficient  for  that  puri^ose,  and 
on  January  16,  1894,  Judgment  against  Clark 


&  Humphreys  was  docketed  In  said  action 
for  the  deficiency,  amounting  to  11,532.51, 
Execution  Issued  thereon,  and  under  tliat 
writ  the  sheriff  levied  on  and  sold  to  said 
Delia  W.  Chase  a  portion  of  the  other  lands 
previously  conveyed  to  said  trustees  by  the 
deed  of  December  17,  1892.  Defendant, 
Chase,  never  assented  to -such  transfer  in 
trust  The  parties  agree  that  the  said  in- 
struments of  December  15  and  December  17, 
1892,  respectively,  were  executed  upon  val- 
uable and  adequate  consideiiition,  and  with- 
out actual  fraud.  The  consideration  moving 
to  Clark  &  Humphreys  seems  to  have  been 
the  release  of  their  debts  owed  to  the  pre- ' 
ferred  creditors.  The  dispute  here  relates 
to  the  land  sold  under  said  execution.  The 
superior  court  declared  by  its  Judgment  that 
the  defendant  has  the  better  right  to  such 
land;  that  as  to  her  the  said  agreement  of 
December  15,  1892,  and  the  deed  made  to 
plaintiffs  in  pursuance  thereof,  are  of  no  ef- 
fect   Plaintiffs  appeal. 

By  the  settled  rule  of  the  common  law, 
now  expressed  In  our  Code,  "a  debtor  may 
pay  one  creditor  In  preference  to  another,  or 
may  give  to  one  creditor  security  for  the  pay- 
ment of  his  demand  in  preference  to  anoth- 
er" (Civ.  Code,  i  3432);  but  parallel  with  this 
principle,  and  to  be  construed  with  it,  Is 
the  rule  of  more  recent  legislative  policy, 
that  "an  assignment  for  the  benefit  of  cred- 
Itoi-s  is  void  against  any  creditor  of  the  as- 
signor not  consenting  thereto.  In  the  follow- 
ing cases:  (1)  If  it  give  a  preference  of  one 
debt  or  class  of  debts  over  another";  etc. 
Clr.  Code,  §  3457.  The  law  virtually  says  to 
the  embarrassed  debtor,  "You  may  pay  or 
secure  any  creditor,  and  thus  give  him  a 
preference;  but  your  preferential  payment  or 
security  must  not  be  cast  In  the  form  of  an 
assignment  for  his  benefit"  The  question 
for  decision,  therefore,  is  whether  the  said 
instruments  of  December,  1892,  constituted 
an  assignment  for  the  benefit  of  creditors 
within  the  meaning  which  the  law  attaches 
to  those  terms.  If  so,  then  plaintiffs  con- 
cede that  it  was  Invalid,  because  violative  of 
the  statutory  regulations  of  such  transfers. 
Civ.  Code,  §S  3449-3473.  The  statute  attempts 
no  definition  of  such  assignments;  but  there 
are  qualities  (not  so  well  ascertained,  per- 
haps, as  is  desirable)  which,  when  appear- 
ing in  an  instrument  of  transfer,  character- 
ize it  as  among  those  required  to  conform 
to  the  statute  on  the  subject  of  those  assign- 
ments or  else  be  treated  as  void.  It  is  the 
theory  of  the  appellants  that  the  trust  deed 
here  "was  in  the  nature  of  a  mortgage  to 
secure  the  debts  of  the  named  creditors." 
The  distinction  between  such  an  instrument 
and  an  assignment  for  the  benefit  of  cred- 
itors has  been  thus  stated:  "If  the  convey- 
ance is  to  a  trustee,  and  the  debtor  intends 
to  divest  himself,  not  only  of  the  title  to 
the  property,  but  of  all  control  over  it;  if  It 
is  Intended  as  an  absolute  conveyance  of  all 
of  his  property,  and  is  made  for  the  purx>ose 
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of  securing  a  distribution  of  its  proceeds 
among  his  creditors,  or  a  portion  of  them,— 
In  legal  effect  it  is  an  asBlgnment  for  the 
benefit  of  creditors,  no  matter  wbat  name  or 
designation  the  parties  tnay  have  given  it 
Un  the  other  liand,  if  the  Intention  of  the 
debtor  is  merely  to  secure  his  debt  to  one 
or  more  of  his  creditors,  and  the  conveyance 
is  not  intended  as  an  absolute  disposition  of 
Ills  property,  but  he  reserves  to  himself  a 
right  therein,  the  conveyance  vriU  be  treat- 
ed as  a  mortgage,  even  though  the  debtor 
is  insolvent  at  the  time,  and  it  covers  all  his 
property,  and  but  a  portion  of  bis  debts  are 
secured  by  it'*  Bank  v.  Critteuden,  C6  Iowa, 
240.  241,  23  N.  W.  646.  And  this  seems  to 
be  a  fair  statement  of  the  result  of  the  au- 
thorities upon  this  much-vexed  question, 
though  great  diversity  is  found  in  the  ad- 
judged cases,  due  largely  to  the  differences 
which  obtain  in  the  statutes  of  the  several 
states  -which  Iiave  sought  to  regulate  or  sup- 
press the  evils  supposed  to  arise  from  the 
unrestricted  right  to  maJ^e  preferential  as- 
signments allowed  by  the  common  law.  See 
May  V.  Tenney,  148  U.  S.  64,  13  Sup.  Ct.  4!)1. 
"The  material  and  essential  characteristic  of 
a  general  assignment  is  the  presence  of  a 
trust"  (Brown  v.  Guthrie,  110  N.  Y.  441,  18 
N.  E.  256;  Burrill,  Assignm.  §  3);  and  while 
It  cannot  be  said  that  every  transfer  of 
property  to  trustees  for  the  benefit  of  cred- 
itors is  an  assignment  within  the  statute 
(Lawrence  v.  NefC,  41  Cal.  566;  Handlcy  v. 
raster,  39  Cal.  283;  cf.  Priest  v.  Brown,  100 
Cal.  626,  30  Pac.  323),  yet,  when  a  continuing 
trust  is  created,  presenting  the  features 
prominent  in  this  case,  we  think  it  must  be 
held  that  the  transfer  is  such  an  assignment 
as  the  legislature  designed  to  regulate  by 
the  provisions  of  the  Code  (Civ.  Code,  $f 
344S>-3173).  If  not,  then  tliose  provisions 
Avould  as  well  be  r^>ealed.  It  has  been  sev- 
eral times  assumed  in  this  court  that  such  a 
trust  Indicates  an  assignment  of  that  nature. 
Dana  v.  Stanfords,  10  Cal.  269;  Wellington 
V.  Sedgwick,  12  Cal.  469;  Saunderson  v. 
Broadwell,  82  Cal.  132,  133,  23  Pac.  36.  The 
provision  tliat  a  surplus  of  proceeds  remain^ 
ing  after  satisfaction  of  the  claims  of  the 
creditors  named  should  be  returned  to  the 
grantors  does  not,  as  supposed  by  appel- 
lants, distinguish  the  contract  as  one  of  se- 
curity only.  Hall  v.  Denison,  17  Vt  318; 
Lochte  V.  Blum  (Tex.  Civ.  App.)  30  S.  W. 
U25.  The  reservation  of  an  interest  in  the 
possible  surplus— not  in  the  property  itself 
—marks  the  transaction  more  clearly  as  an 
assignment  for  the  benefit  of  creditors.  Ken- 
efick  V.  Perry,  01  N.  H.  364. 

Appellants  argue  that  the  defendant  ought 
not  to  be  considered  a  creditor  having  the 
right  to  object  to  the  assignment,  for  the  rea- 
son that  at  the  date  thereof  her  demand 
against  the  assignors  was  not  yet  susceptible 
of  enforcement  against  them  personally;  she 
being  required  to  first  foreclose  the  mortgage. 
Bnt  the  statute  renders  void  such  transfers 


"against  any  creditor  of  the  assignor  not  as- 
senting thereto."  Civ.  Code,  §  3457.  No  ex- 
ception of  creditors  secured  by  mortgage  is 
expressed,  nor  does  the  reason  assigned 
warrant  the  implication  of  one.  The  Judg- 
ment should  be  affirmed. 

We  concur:   VANCLIEP,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


(lOS  Cal.  9S) 
WHOLEY  T.  CALDWELIi  et  al.  (No.  18,407.) 
(Supreme  Court  of  California.    July  12,  1885.) 

RlPABIAX  RiOBTS. 

A  lower  riparian  proprietor  has  no  right, 
independent  of  contract,  to  go  on  the  land  of  an 
upper  proprietor  to  return  the  stream  to  its 
original  channel,  when  it  has  been  diverted  there- 
from by  natural  causes. 

Department  2.  Appeal  from  superior  court, 
Siskiyou  county;  J.  8.  Beard.  Judge. 

Action  by  James  Wholey  against  Leona  J. 
Caldwell  and  others  for  an  Injunction.  From 
a  Judgment  denying  the  Injunction,  but  grant- 
ing plaintiff  relief  in  other  form,  defendants 
appeal.    Reversed. 

James  F.  Farraher,  for  appellants.  L.  F. 
Cobum,  for  respondent 

HENSHAW,  J.  Plaintiff  is  a  lower,  de- 
fendants are  upper,  riparian  proprietors. 
Parks  creek  for  many  years  liad  flowed  over 
the  land  of  defendants  to  a  point  on  that 
land  known  as  "Batterton  Crossing,"  where 
it  divided  Into  two  branches,  called  the 
"North  Channel"  and  the  "South  Channel." 
About  one-third  of  the  waters  of  the  creek 
passed  on  the  plaintltF's  land  through  the 
North  Channel,  while  the  remaining  two- 
thirds  flowed  down  the  South  Channel.  A 
third  waterway,  seemlifgly  an  ancient  course 
of  Parks  creek,  left  the  main  stream  about 
one-half  a  mile  above  Batterton  crossing,  and 
entered  upon  and  extended  over  the  land  of 
plaintiff  in  a  direction  parallel  with  that  of 
the  North  Channel.  This  last  waterway  was 
known  as  the  "Spring  Branch  Channel." 
There  was  no  direct  surface  flow  from  Parks 
creek  into  it,  the  point  of  separation  being 
dammed  by  gravel,  bowlders,  and  d6bris,  but 
Its  bed  was  lower  than  the  bed  of  the  North 
Channel,  and  from  North  Channel  by  perco- 
lation and  by  small  but  defined  surface 
streams  water  rose  in  this  Spring  Branch 
Channel  and  flowed  over  plaintiff's  lands. 
The  amount  of  water  so  rising  bore  direct 
relation  to  the  amount  of  water  fiowiug 
through  the  North  Chiinnel.  Plaintiff  relied 
upon  the  waters  of  the  Spring  Branch  and 
North  Channels  for  all  beneficial  purposes. 
Such  were  the  conditions  until  the  winter  of 
1890-91,  when  an  extraordinary  freshet  de- 
posited a  bar  of  bowlders,  gravel,  and  debris 
at  the  head  of  the  North  Channel,  and  thus 
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prevented  tbe  waters  from  flowing  Into  it  as 
bad  been  tbeir  wont.  At  the  same  time  tbe 
waters  cut  a  new  bed  for  themselves.  This 
"New  Channel"  (so  named)  left  the  original 
stream  from  tbe  south  about  a  mile  above 
Batterton  crossing,  extended  In  a  general 
course  parallel  witb  it,  and  Joined  the  South 
Channel,  still  on  tbe  lands  of  defendants, 
above  the  point  where  South  Channel  entered 
plaintiffs  property,  and  thence  flowed  on  by 
the  accustomed  South  ChanneL  During  the 
first  year  after  this  change  some  of  the  wa- 
ter passed  down  the  old  way  to  Batterton 
crossing.  The  rains  of  the  following  year 
deposited  a  bar  In  the  original  stream  at  the 
IKtint  where  the  New  Channel  had  been  cut, 
and  thereafter  all  the  waters  of  the  creek 
flowed  down  this  New  Channel  into  the  South 
Cbannd,  and  so  on  to  defendants'  lands,  leav- 
ing dry  the  original  water  course  down  to 
Batterton  erosslng,  and,  consequently,  also 
the  North  Channel  and  the  Spring  Branch 
Channel.  Plaintiff  then  commenced  this  ac- 
tion, averiug  that  these  changes  were  occa- 
sioned wholly  by  natural  causes,  and  assert- 
ing the  right  to  enter  upon  defendants'  land, 
and  to  take  such  necessary  and  proper  steps 
as  might  be  required  to  return  the  water  to 
the  channels  wherein  it  flowed  prior  to  1889, 
and  asking  that  defendants  be  enjoined  from 
preventing  him  from  entering  upon  their  land 
and  d(dng  such  proper  and  necessary  acts. 
He  also  pleaded  a  grant  to  himself,  from  de- 
fendants' predecessor,  of  his  land  and  of 
"tbe  waters  accustomed  to  flow  in  the  Spring 
Branch  Channel."  Defendants  denied  the  as- 
serted rights,  and  by  cross  complaint  plead- 
«d  the  construction  and  maintenance  for  30 
years  last  past  of  a  dam  across  the  head  of 
the  North  Channel  sufficient  to  divert  all  the 
water  thereof,  during  ordinary  low  stages 
from  tbe  North  to  the  South  Channel,  and 
also  their  prescriptive  right  to  divert  two- 
thirds  of  the  water  of  the  creek  by  ditches. 
He  pleaded  defendants'  Interference  with 
these  rights,  and  asked  damages  accordingly. 
Plaintiff  was  denied  an  Injunction,  but,  as 
riparian  proprietor  and  as  grantee  under  the 
-deed  above  mentioned,  was  decreed  the  right 
of  "restoring  and  restraining  the  waters  of 
Parks  creek  to  the  following  channels:  First, 
from  the  point  where  the  New  Channel  cut 
from  and  left  the  former  channel  (original 
bed  of  the  stream)  down  said  former  channel 
In  a  single  body  to  the  Batterton  crossing; 
second,  from  the  Batterton  crossing  in  two 
channels  in  the  following  proportions,  to  wit: 
One-thii-d  through  the  said  North  Channel, 
and  the  remainder  through  said  South  Chan- 
nel." 

We  cannot  see  that  the  rights  of  the  par- 
ties In  this  action  are  in  any  way  affected  by 
the  grant  to  plaintiff  "of  the  waters  accus- 
tomed to  flow  in  the  Spring  Branch  Chan- 
nel." A<iua  cedit  solo.  This  ^rant  accom- 
panied the  grant  of  the  land  bordering  npon 
that  channel.  Whether  the  waters  which 
flowed  in  it  cume  from  the  North  Channel 


by  percolation  and  se^rnge,  or  by  well-defined 
subterranean  or  surface  channels,  can  here 
make  no  difference.  For,  in  rithcr  cose,  the 
utmost  tliat  could  be  claimed  for  the  grant 
would  be  that  it  gave  plaintiff  full  right  to 
the  waters  against  any  asserted  right  of  the 
defendants  to  them,  and  protected  him  from 
any  use  which  defendants  might  make  of  the 
waters  of  the  creek  after  the  grant  to  the 
injury  of  their  right  In  these  waters.  But 
the  complaint  of  plaintiff  does  not  declare 
upon  any  such  invasion  or  Infringement  by 
defendants.  It  asserts  the  right  to  go  upon 
the  land  of  an  upper  riparian  proprietor,  and 
return  a  stream  to  its  original  channel  whicn 
has  been  diverted  therefrom  suddenly  and 
sensibly  by  natural  causes.  And  plaintiff's 
warrant  in  doing  this  rests  not  upon  any 
contractual  relations  with  defendants,  but 
upon  his  prerogatives  as  a  lower  riparian  pro- 
prietor. We  do  not  attach  importance  to  the 
contention  of  appellants  that  the  right  of 
the  lower  riparian  proprietor  Is  merely  to 
have  the  water  enter  his  land  by  its  accus- 
tomed channels,  without  regard  to  the  quan- 
tity which  these  channels  are  wont  to  carry. 
The  lower  proprietor,  as  against  the  unwar- 
ranted acts  of  the  upper,  is  entitled  not  only 
to  have  the  water  enter  his  land  by  its  ac- 
customed channds,  but  to  have  each  chan- 
nel carry  Its  due  amoimt  of  water.  Any 
other  nUe  would  lead  to  untold  hardship 
and  oppression. 

But  we  are  here  concerned  only  with  the 
rights  of  the  lower  proprietor  where  the 
change  in  the  channel  has  been  caused,  not 
by  the  act  of  man,  but  by  tbe  act  of  Ood. 
Does  tbe  ri^ht  of  tiie  riparian  proprietor  to 
have  the  water  enter  his  land  by  its  accus- 
tomed channels  stand  superior  to  changes 
wrought  in  the  flow  of  a  stream  by  tbe  act 
of  Providence?  Has  such  a  proprietor  a  par- 
amount right  over  the  forces  of  nature,  as 
well  as  ova*  the  acts  of  man,  to  insist  that 
water  which  has  once  flowed  upon  his  land 
shall  always  flow  upon  it?  A  somewhat  ex- 
tended examination  leads  to  the  conclusloa 
that  the  assertion  of  such  a  right  Is  new 
to  Jurisprudence.  The  right  finds  no  recog- 
nition by  the  commentators  of  either  the  civil 
or  common  law,  and  no  case  has  come  under 
our  observation  In  which  the  question  is  con- 
sidered. Even  Sir  Mathew  Hale,  whose  De 
Jure  Marls  is  declared  by  Chancellor  Kent 
to  have  exhausted  the  learning  on  the  subject, 
makes  no  mention  of  so  important  a  topic. 
This  silence  Is  Itself  significant;  for  It  is  not 
eiisUy  to  be  believed  that  if  this  Important 
right  exists  It  would  not  have  been  asserted 
and  announced  in  numerous  instances. 
While  thus  lacking  in  authority,  It  Is  certain 
that  the  contention  cannot  find  better  sup- 
port from  principle  or  reason.  The  founda- 
tion of  the  riparian  proprietor's  rights  rests 
upon  the  universally  accepted  maxim,  "Aqua 
cnrrlt,  et  debet  currere  ut  currere  solebat  ex 
Jure  naturse."  These  rights  thus  draw  their 
support  from  the  laws  of  nature,  but  they  do 
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not  arise  superior  to  those  laws.  When,  by 
their  operation,  the  flow-  is  lost  the  right  is 
lost  with  it  The  New  Cliannel  itself  be- 
comes the  natural  cbanneL  Otherwise  a  ri- 
parian proprietor  would  hold  all  lands  above 
blm  in  extraordinary  and  perpetual  smtI- 
tude.  It,  by  the  forces  of  nature,  the  stream 
should  change  its  course  at  a  point  miles 
above  him,  he  would  still  be  empowered  to 
subject  any  and  all  of  the  intermediate  ter- 
ritory to  operatlMiB  requisite  to  enable  him 
to  turn  the  water  back  upon  his  own  prem- 
ises, and  this  power  would  be  his  to  the  very 
fountain  head  of  the  stream.  Such  a  doc- 
trine cotdd  not  be  tolerated.  If  It  be  needed, 
bowever,  the  reasoning  of  the  foregoing  finds 
abundant  support  in  analogous  principles  of 
the  law  which  are  firmly  established.  Says 
Sir  Mathew  Hale  (De  Jure  Marls,  c.  1):  "A. 
watercourse  running  between  the  lands  of  A. 
and  B.,  which  leaves  its  course  and  suddenly 
and  sensibly  makes  Its  channel  wholly  upon 
the  land  of  A.  belongs  wholly  to  A.  TUs 
mle  has  be^i  reannounced  by  all  the  later 
text  tvrlters,  and  has  been  adopted  by  the 
courts  without  suggestioo  of  dissent  3 
Kent  Comm.  428;  2  Bl.  Comm.  262;  Ang. 
"Water  Courses,  §  57;  Gould,  Waters,  §  160, 
and  cases  thereunder.  True,  it  has  usually 
been  invoked  in  cases  of  boundaries  and  of 
the  accretion  and  reliction  of  land,  but  never- 
theless, by  necessary  implication,  it  d^nes 
the  riparian  proprietor's  right  in  the  matter 
under  consideration.  Because,  if  the  stream 
belongs  wholly  to  A.,  thus  depriving  B.  of  all 
his  riparian  rights,  tills  can  only  result  be- 
cause B.  has  no  right  to  go  upon  another's 
land  and  restore  to  the  old  channel  the  water 
which  has  thus  been  diverted  therefrom  ex 
jure  naturae. 

For  tne  foregoing  reasons  the  Judgment  Is 
reversed,  and  the  case  remanded. 

We  concur:    McFARLAND,  J.;   TBMPLB, 


<U8  CaL  124} 

In  re  BLITHE'S  ESTATE.  (S.  F.  No.  30.) 
(Supreme  Court  of  Califomla.  July  12,  1896.) 
Who  mat  Appbal. 
In  proceedings  for  the  distribution  of  a 
decedent's  estate,  appellant  set  up  a  claim  as 
widow,  and  a  judgment  against  her  claim  of 
widowhood  was  affirmed,  on  appeal,  and  also 
an  order  denying  her  a  new  trial.  Beld,  that  she 
thereby  loet  all  interest  in  the  proceeding,  and 
conld  not  subsequently  appeal  from  an  older  di- 
recting distribution  of  the  property. 

In  bank.  Appeal  from  superior  court,  city 
and  comity  of  San  Francisco;  J.  V.  Coftey, 
Judge. 

Appeal  by  Alice  Edith  BIythe  in  the  matter 
of  the  estate  of  Thomas  H.  BIythe,  deceased. 
Dismissed. 

Heniy    B.    Highton,  for  appellant   T.  I. 
Bergin,    W.    W.    Foote,    Garber,     Boalt    & 
Bishop,  and  W.  H.  H.  Hart,  for  respondent 
V.4lP.no.l— 3 


HENSHAW,  J.  This  Is  a  motion  to  dis- 
miss the  appeal  of  Alice  Edith  BIythe,  prose- 
cuted from  the  order  and  decree  of  the  court 
in  probate,  distributing  certain  property  of 
the  estate  of  Thomas  H.  BIythe  to  Florence 
BIythe  Hinckley.  The  petition  for  distribu- 
tion of  Florence  BIythe  Hincliiey  was  filed 
on  the  18th  day  of  June,  1894.  Alice  Edith 
BIythe  appeared,  and  opposed  the  petition 
by  demurrer  and  answer,  and  then  appealed 
from  the  decree,  which  was  rendered  Octo- 
ber 26, 1894.  Notice  of  appeal  was  given  up- 
on November  3,  1894.  The  bill  of  exceptions 
was  settled  upon  January  16,  1895,  and  up- 
on February  25,'  1805,  appellant's  transcript 
upon  appeal  was  filed  with  the  clerk  of  this 
court.  At  the  time  of  the  filing  of  the  peti- 
tion, the  appeal  of  Alice  Edith  BIythe  from 
the  judgment  made  and  given  in  the  case, 
entitled  "Florence  BIythe  v.  Abble  Ayres 
and  others,"  had  been  decided  adversely  to 
her  contention,  upon  April  24,  1894  (BIythe 
V.  Ayres,  102  CaL  254,  36  Pac.  522);  but  her 
appeal  from  the  order  denying  her  a  new 
trial  In  the  same  matter  was  pending  and 
undetermined.  Upon  January^  2,  1895,  the 
last-named  order  was  affirmed,  upon  appeal. 
In  re  Blythe's  Estate  (Cal.)  38  Pac.  1108. 
The  action  of  BIythe  v.  Ayres  was  a  proceed- 
ing under  section  1664,  Code  Civ.  Proc.,  to 
determine  heirship  and  the  right  of  succes- 
sion and  distribution  in  the  matter  of  the 
estate  of  Thomas  H.  BIythe.  Alice  Edith 
BIythe  asserted  her  rights  as  the  widow  of 
the  deceased.  The  findings  and  judgment  of 
the  court  were  against  her  claim  of  widow- 
hood. This  judgment  and  the  order  refusing 
a  new  trial  of  the  Issues  having  both  been 
affirmed  by  this  court  It  is  contended  by  re- 
spondent that  appellant  herein  has  ceased  to 
be  a  party  In  interest  or  to  stand  In  a  po- 
sition to  be  in  aiur  wise  affected  by  the  ques- 
tions involved  upon  this  appeal,  and  that, 
therefore.  It  should  be  dismissed.  The  de- 
cision affirming  the  order  denying  the  new 
trial  was  handed  down  after  the  commence- 
ment of  the  proceeding  sought  to  be  review- 
ed upon  this  appeal;  but  it  will  be  consid- 
ered by  the  court  in  deciding  this  motion. 
It  is  not  only  a  matter  of  which  we  take  Ju- 
dicial notice,  being  a  part  of  the  record  pro- 
ceedings in  one  and  the  same  estate  (HoUen- 
bach  V.  Schnabd.  101  Cal.  312,  35  Pac.  872), 
but  It  Is  formally  brought  to  our  attention 
by  suggestion  and  proof  under  affidavit 
(Bank  V.  Henderson,  101  CaL  309,  35  Pac. 
899).  The  affirmance  of  this  judgment  and 
order  leaves  this  appellant  a  stranger  in  in- 
terest to  the  proceedings  upon  distribution. 
The  Judgment  declared  the  rights  of  all  per- 
sons to  the  estate,  and  to  whom  distribution 
should  be  made.  It  having  been  finally  de- 
termined that  appellant  here  Is  not  one  of 
those  Interested  in  or  affected  by  the  dis- 
tribution, she  cannot  be  beneficially  or  In- 
juriously affected  6y  any  decree  which  the 
court  might  make  in  the  matter;  and,  as  was 
said  by  the  supreme  court  of  the  Unite<1 
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States:  "The  coart  Is  not  empowered  to  de- 
cide moot  questions  or  abstract  propositions, 
or  to  declare  for  the  government  of  future 
cases,  principles  or  rules  of  law  which  can- 
not affect  the  result  as  to  the  thing  in  issue 
in  the  case  before  it"  California  t.  San 
Pablo  &  T.  K.  Co..  149  U.  S.  308,  13  Sup.  Ct 
876. 

It  is  the  theory  of  the  law  that  a  litigant 
seeks  the  aid  of  a  court,  not  to  succeed  in  a 
claim,  whether  it  be  well  or  ill  founded,  but 
to  have  the  court  determine  whether  in 
truth  he  have  any  right  at  all,  and,  if  so, 
then  to  define  Its  scope  and  limit  The  pres- 
ent situation  of  the  parties  to  this  appeal 
differs  but  in  one  respect,  hereafter  consid- 
ered, from  that  which  would  have  existed 
had  the  appellant  coming  before  the  court, 
formally  disclaimed  and  renounced  all  pre- 
tensions to  heirship  or  succession  in  the  mat- 
ter of  the  estate  of  Blythe.  All  interest  in 
that  estate,  under  such  circumstances,  and 
so  far  as  this  matter  is  concerned,  would 
have  been  vested  in  respondent;  there  would 
have  been  no  adversary  rights  awaiting  de- 
termination; and  it  cannot  be  doubted  but 
that  the  appeal  would  no  longer  be  entertain- 
ed. Arnold  v.  Woolsey,  4  C.  0.  A.  319,  54 
Fed.  268.  But  in  principle,  it  matters  not 
whether  the  relinauishment  of  the  claim  be 
voluntary,  as  by  purchase,  abandonment,  or 
compromise,  or  invohmtary,  as  by  final  Ju- 
dicial decree.  In  both  cases,  the  Interest  of 
the  appellant  in  the  controversy  has  come 
definitively  to  an  aid,  and  the  decision  on  the 
appeal  "cannot  affect  the  result  as  to  the 
thing  in  issue  in  the  case  before  it."  The 
affirmance  of  the  Judgment  and  order  has,  as 
between  these  parties,  terminated  this  con- 
troversy. There  is  a  marked  distinction  be- 
tween the  case  thus  presented  and  that  of 
Ricketson  v.  Compton,  23  Cal.  649.  In  the 
latter  case  plaintlft  (respondent)  moved  to 
dismiss  the  appeal  of  Compton,  whom  he  had 
made  a  defendant,  upon  the  ground,  with 
others,  that  the  appeal  was  frivolous  and 
groundless.  Such  rights  as  Compton  had  in 
the  matter  in  controversy  were  upon  the  ap- 
peal precisely  as  they  had  been  upon  the 
trial  of  the  cause.  To  determine,  under  these 
circumstances,  that  the  appeal  was  frivol- 
ous and  groundless,  Itself  involved  a  con- 
sideration of  the  merits  of  the  appeal.  This 
court  said,  after  setting  forth  the  facts,  that 
it  was  no  proper  ground  to  dismiss  an  ap- 
peal that  it  was  sham  and  frivolous;  and,  as 
to  the  contention  that  defendant  was  not  in- 
terested in  the  controversy,  if  this  were  true, 
he  should  not  have  been  made  a  party,  and 
it  was  defendant's  fault  that  he  was.  Un- 
der such  circumstances,  plaintiff  could  not 
hold  a  Judgment  against  defendant  and  deny 
him  the  right  to  appeal  from  it  So,  in  Fos- 
calina  v.  Doyle,  48  Cal.  151,  upon  a  motion 
to  dismiss  an  appeal  as  frivolous,  the  court 
simply  decided  that  it  would  not  examine 
the  transcript  and  the  merits  of  the  appeal 
on  such  a,  motion,  adding,  obiter,  that  U  It 


could  and  should  do  so,  still  It  would  not 
dismiss  such  an  appeal  "it  well  taken  In 
point  of  procedure,"— in.  other  words,  If  it 
appear  that  appellant  is  still  in  the  exercis<' 
of  an  existing  right 

In  one  respect  only,  as  above  suggested, 
does  the  enforced  relinquishment  by  Judicial 
decree  differ  from  the  voluntary  abjuration 
of  a  claim;  that  is,  in  the  matter  of  costs 
upon  this  appeal.  Appellant  contends  that 
her  right  to  costs  following  a  successful  ap- 
peal, even  If  her  right  is  found  to  be  no 
greater  than  this,  gives  her  such  a  substan- 
tial interest  In  the  controversy  as  must  com- 
pel the  retention  and  determination  of  the 
questions  presented  by  her  appeal.  But  to 
this  we  cannot  accede.  Were  an  appellant, 
for  example,  to  declare  that  he  had  surren- 
dered his  claim  to  respondent  and  finally 
adjusted  and  disposed  of  the  matter  In  con- 
troversy, saying  that  it  had  been  agreed  be- 
tween them  that  the  appeal  should  be  press 
ed  to  a  decision,  solely  to  determine  which 
of  the  two  should  bear  the  costs,  it  would 
present  a  case  not  different  in  principle  from 
the  present;  and  the  costs  being  Incidental 
to  the  Judgment  the  appeal  would  be  dis- 
missed as  no  longer  being  a  contest  involv- ' 
Ing  the  determination  of  adversary  rights. 
So  here,  while  at  the  time  appellant  Joined 
issue  with  respondent  in  the  matter  of  dis- 
tribution she  had  a  standing  by  reason  of  the 
fact  that  there  was  then  no  final  adjudica- 
tion of  her  status  aa  Blythe's  widow,  which 
status  alone  warranted  her  appearance  in 
the  proceeding,  yet,  upon  the  other  bond,  she 
was  bound  to  Icnow  that  her  standing  was 
uncertain;  that  it  would  be  lost  by  an  ad- 
verse determination  of  her  then  pending  ap- 
peal; and  that  being  lost,  the  right  to  fur- 
ther prosecute  her  litigation  In  the  matter  of ' 
the  estate  would  be  at  an  end.  With  this 
knowledge,  she  litigated  in  peril  of  the  re- 
sult, which  having  been  adverse,  leaves  upon 
her  the  burden  of  costs.  The  motion  to  dis- 
miss is  granted.  / 

We  concur:     GAROUTTE,  J.;  TEMPLE, 
J.;  McFARLAND,  J.;  VAN  FLEET,  J. 


(lOe  O&l.   123) 

GREGORY  et  al.  v.  DIGGS  et  al.    (Sac.  No. 
20.) 

(Supreme  Court  of  California.    July  12,  1805.) 

Appeal — Supficien-ct  op  Brief. 

1.  Where  a  brief  Is  snch  that  it  can  only  be 
determined  from  an  examination  of  its  merits, 
whether  it  sufficiently  presents  its  points  and  au- 
thorities, as  required  by  rule  2,  the  sufficiency 
of  the  brief  will  not  be  examined  on  motion  to 
dismiss  for  failure  to  file  a  proper  brief. 

2.  Where  an  injunction  is  a  part  of  the  re- 
lief sought  in  a  complaint,  on  appeal  from  an 
order  denying  the  injunction  and  from  a  judg- 
ment for  defendant  on  a  demurrer  to  the  com- 
plaint being  sustained,  a  brief  in  support  of 
plaintiff's  right  to  an  injunction  is  applicable  to 
the  appeal  from  the  judgment 

Department  1.  Appeal  from  superior  court, 
Yolo  county;  W.  H.  Grant  Judge, 
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Action  'bj  one  Qregorj  and  others  against 
one  Dlggs  and  others.  From  an  order  re- 
fusing an  Injunction,  and  a  Judgment  for  de- 
fendants, plaintiffs  appeaL  Heard  on  mo- 
tion to  dismiss.    Denied. 

Armstrong  &  Bruner,  for  appellants.  E.  B. 
Mering  and  C  W.  Thomas,  for  respondents. 

PER  CURIAB^  The  respondents  have 
moTed  to  dismiss  the  appeals  herein,  for 
fUlure  on  the  part  of  the  appellants  to  file 
their  points  and  authorities  within  the  time 
limited  by  rule  2.  The  notice  of  appeal 
shows  that  the  appeal  is  taken  from  an  order 
refusing  an  injunction,  and  also  from  a 
Judgment  In  favor  of  the  defendants.  Al- 
though the  plaintiffs  have  Included  three 
defendants  In  their  action,  they  sedk  from 
them  different  relief,— €ui  injunction  against 
Dlggs  alone,  and  damages  against  them  aU. 
The  order  refusing  the  injunction,  and  the 
Judgment  in  favor  of  the  defendants,  were 
made  at  the  same  time  and  In  the  same  en- 
try, upon  the  records  of  the  court,  with  the 
order  sustaining  the  defendants'  demurrer 
to  the  complaint;  and  the  appeals  there- 
from have  been  brought  here  upon  a  single 
record.  A  document  entitled  "Opening  Brief 
for  Appellants"  was  filed  within  due  time 
after  the  transcript  was  filed;  but  It  is  now 
claimed  by  the  respondents  thtit  this  brief 
applies  to  only  the  appeal  from  the  order  re- 
fusing the  injunction,  and  that  it  baa  no  ref- 
erence to  the  appeal  from  the  Judgment.  We 
cannot,  however,  determine  whether  the  brief 
la  so  limited  without  an  examination  of  its 
merits;  and  it  can  be  readily  seen  tliat,  if  we 
should  countenance  this  practice,  a  respondent 
would  be  able  to  obtain  a  decision  of  the 
court  upon  the  sufficiency  of  the  appeal  with- 
out being'  required  to  file  bis  brief,  unless 
such  decision  should  be  adverse. 

As  one  of  the  grounds  of  relief  sought  by 
the  complaint  herein  was  an  injunction 
against  Diggs,  If  the  complaint  is  sufficient 
to  show  that  the  plaintiff  is  entitled  to  this 
relief,  an  argument  In  support  thereof  would 
be  applicable  to  the  appeal  from  the  Judg- 
ment, as  well  aa  from  the  order.  The  mo- 
tion is  denied. 


(lOg  Cal.  135) 

GARODTTB  v.  WILLIAMSON  et  tL»   (Now 
15,955.) 

(SnpKme  Court  of  California.    July  16,  1806.) 

COHVBRSIOK  BT  BaILIE — iNSTKUCTIONai 

1.  To  prevent  a  recovery  by  a  bailee  for  the 
conversion  of  wheat  in  a  warehouse,  on  the 
gronod  that,  at  the  time  of  the  alleged  conver- 
■ion,  plaintiff  had  transferred  the  receipt,  which 
b  by  statute  negotiable,  defendant  must  show 
that  plaintiff  indorsed  the  certificate,  and  that 
money  was  advanced  thereon  which  remained 
onoaid.  Evidence  that  the  receipt  was  placed 
in  a  bank  to  secure  advances  at  a  time  prior  to 
the  conversion,  and  that  it  remained  until  after 
the  t.'onversion,  is  insufficient. 

2,  Error  in  an  instruction  is  not  ground  for 

a  Behearing  denied.    See  41  Pac.  41& 


reversal  where  exception  was  not  taken  there- 
to antil  the  jury  returned,  after  deliberation  for 
some  time,  for  further  instructions. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco,  Charles  W.  Slack,  Judge. 

Action  by  O.  H.  Oarontte  against  Stephen 
Williamson  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  detendants  appeaL 
Affirmed. 

W.  S.  Ooodfellow,  Page  &•  Eells,  and  Ed- 
ward R.  Tajlot,  for  appellants.  John  T. 
Greany,  Dunne  &  McPlke^  and  Robert  T. 
Hayne,   tar  respondent 

BBLGHBR,  a  This  is  an  action  to  re- 
cover damages  fOr  the  conversion  of  2,168 
sacla  of  wheat.  The  complaint  is  In  tbe 
nsnol  form,  alleging  the  conversion  by  de- 
fendants on  the  13th  day  of  October,  1S92; 
and  the  answer  denies  all  of  its  material  av»- 
ments.  The  case  was  tried  -  before  a  Jury, 
and  the  verdict  and  Judgement  were  in  taror 
of  the  plaintiff.  Defendants  moved  for  a  new 
trial,  and  their  motion  was  granted,  on  con- 
dition that  they  pay  to  the  plaintiff,  within 
a  time  named,  his  costs  of  suit,  amounting  to 
$220.  They  refused  to  comply  with  the  con- 
dition imposed,  and  as  a  consequence  their 
motion  "must  be  regarded  as  liaving  been 
denied."  Garoutte  ▼.  Haley  (Cal.)  38  Pac. 
194.  In  due  time  tbey  appealed  fran  tbe 
Judgment  and  the  order. 

Tbe  facts  proved  on  behalf  of  the  plaintiff 
were  in  substance  as  follows:  The  wheat 
in  controversy  was  a  portion  of  a  crop  of 
13,460  sacks  of  wheat  which,  during  the 
year  1892,  was  raised  on  a  farm  in  Yolo 
county  by  a  firm  known  as  Hays  &  Garoutte, 
of  which  the  plaintiff  was  a  member.  All 
of  the  wheat  was  taken  to  and  stored  in 
tbe  Phoenix  Warehouse  at  Knight's  Land- 
ing, then  owned  and  controlled  by  one  W. 
P.  Merrill.  On  September  5,  1892,  a  ware- 
house receipt  for  said  wheat.  In  the  stat- 
utory negotiable  form,  signed  by  Merrill,  tbe 
warehouseman,  was  issued  to  Hays  &  Gar- 
outte; and  from  that  time  up  to  and  Including 
October  6,  1892,  there  was  no  wheat  in  the 
warehouse  except  that  so  placed  there  by  Hays 
&  Garoutte.  At  some  time  after  Merrill  gave 
tbe  said  warehoutte  receipt  to  Hays  &  Gar- 
outte, he  issued  another  negotiable  warehouse 
receipt,  In  the  ordinary  form,  for  2,168  sacks 
of  wheat,  to  one  Nelson,  as  the  depositor 
thereof,  but  in  fact  Neiscm  had  not  then  and 
never  had  any  wheat  In  the  warehouse.  Sub- 
sequently Nelson  indorsed  and  delivered  tbe 
receipt  so  received  by  him  to  one  McGiaufiln, 
and  on  the  6th  ot  October,  1892,  by  direction 
of  McGlauflin,  and  under  the  superintendence 
of  Merrill,  the  2,168  sacics  of  wheat  in  contro- 
versy were  taken  from  the  warehouse  and 
loaded  on  a  barge,  and  thence  shipped  to  Port 
Costa.  "The  said  wheat  was  thereafter,  and 
while  in  transit  to  Port  Costa,  in  this  states 
sold  by  the  said  McGlauflin  to  the  d^endants 
in  this  action,  and  the  said  wheat  was  there- 
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after  delivered  to  the  defendants,  and  re- 
ceived by  them  Into  their  warehouse  at  Port 
Costa  on  the  13th  day  of  October,  1892." 
This  wheat  was  taken  without  the  knowl- 
edge or  consent  of  Hays  &  Garoutte,  and  Im- 
mediately after  Its  shipment  Nelson  and  Mer- 
rill left  Tolo  county  and  disappeared.  On 
the  24th  of  February,  1893,  Hays  &  Garoutte 
assigned  and  transferred  to  the  plaintiff  all 
their  right,  title,  and  Interest  in  and  to  the 
wheat  in  controTersy,  and  in  and  to  any  cause 
of  action  which  they  then  had  against  the 
defendants  foe  the  conversion  thereof;  and 
thereafter,  on  the  24th  of  March,  1893,  the 
plaintiff  commenced  this  action. 

It  was  proved  by  defendants  that  in  the 
latter  part  of  September,  1892,  Hays  &  Ga- 
routte placed  their  warehouse  receipt  In  the 
Bank  of  Woodland  as  security  for  advances, 
or  for  a  loan,  and  that  it  remained  there  un- 
til January  4,  1893,  when  it  was  returned  to 
them.  The  court  instructed  the  Jury  that  if, 
at  the  time  the  wheat  was  taken  by  defend- 
ants, if  It  was  taken  as  claimed  by  plaintiff, 
a  warehouse  receipt  for  the  same  had  been 
indorsed  and  delivered  to  the  Bank  of  Wood- 
land by  Hays  &  Garoutte,  and  at  that  time 
was  held  by  the  bank,  under  said  ind<««e- 
ment,'  as  security  for  an  Indebtedness  not 
then  paid,  thai  plaintiff  could  not  recover. 
"If,  however,  the  Indebtedness  to  the  Bank 
of  Woodland  was  paid  at  the  time  the  wheat 
In  controversy  came  into  the  possession  of 
the  defendants,  if  you  find  It  did  so  come, 
then  Hays  &  Garoutte  were  entitled  to  the 
possession  of  the  same,  and  they,  or  their 
assignee,  have  a  right  to  maintain  this  ac- 
tion." Appellants  contend  that  the  verdict 
was  not  justified  by  the  evidence,  and  was 
contrary  to  the  instructions  of  the  court,  be- 
cause there  was  no  evidence  showing  that, 
at  the  time  of  the  alleged  conversion,  their 
indebtedness  to  the  bank  had  been  paid  by 
Hays  &  Garoutte.  We  do  not  think  the  Judg- 
ment can  be  reversed  on  this  ground.  It  is 
true  that  on  the  back  of  the  wardiouse  re- 
ceipt, as  presented  in  evidence,  there  was 
written  the  name  "Hays  &  Garoutte";  but 
the  record  entirely  fails  to  show  when  It  was 
written,  or  that  it  was  written  by,  or  by  au- 
thority of,  any  member  of  the  said  firm. 
And  the  record  also  entirely  falls  to  show 
that  there  were  any  attvances  or  that  there 
was  any  loan  made  by  the  bank  to  Hays  & 
Garoutte,  or  that  there  was  any  existing  in- 
debtedness from  them  to  the  bank  on  the  6th 
of  October,'  or  from  that  time  to  and  includ- 
ing the  13tb  day  of  the  same  month.  But 
if  there  was  such  indebtedness,  secured  by 
a  pledge  of  the  wheat,  the  burden  was  upon 
the  defendants  to  show  it.  The  ownership 
of  the  wheat  by  Hays  &  Garoutte  was  clear- 
ly established,  and  from  that  ownership  the 
presumption  thai:  they  had  a  right  to  its  pres- 
ent possession  followed  as  a  necessary  se- 
quence. That  presumption  was  not  overcome 
by  the  showing)  made  by  defendants.  To  sus- 
tain their  theory,  they  should  have  gone  fur- 


ther, and  should  have  shown  that  the  receipt 
was  indorsed  by  Hays  &  Garoutte,  or  by 
their  authority,  and  that  under  and  on  the 
security  of  it  money  was  advanced  or  loaned 
to  them  by  the  bank,  which  had  not  been  re- 
paid at  the  time  of  the  conversion.  Counsel 
for  appellants  suggest  that  it  is  immaterial 
whether  the  receipt  was  indorsed  or  not,  but 
this  cannot  be  so.  The  receipt  was  negotia- 
ble, and,  under  the  statute  in  relation  to  ware- 
house receipts  (St  18T7-78,  p.  &49),  the  prop- 
erty was  transferable  by  the  Indorsement  of 
the  party  to  whose  order  it  was  issued.  In 
solving  questions  on  appeal  only  the  record 
presented  can  be  looked  at;  and,  in  view  of 
the  record  here  present'ed,  the  appellants'  con- 
tentlcMi  that  the  verdict  was  not  Justified  by 
the  evidence,  and  was  contrary  to  the  instruc- 
tions of  the  court,  cannot  be  sustained. 

The  point  is  made  that  the  court  erred  in 
refusing  to  give  to  the  Jury  several  instruc- 
tions requested  by  defendants,  and  in  modi- 
fying some  of  their  instructions  and  giving 
them  as  modified.  This  point  cannot,  in  our 
opinion,  be  considered.  It  Is  well  settled 
that  errors  In  the  giving  or  refusing  Instruc- 
tions are  "errors  in  law  occurring  at  the 
trial,"  which  must  be  excepted  to,  or  they 
cannot  be  reviewed  on  appeal.  And  "the  ex- 
ception must  be  taken  at  the  time  the  deci- 
sion Is  made."  Code  Civ.  Proc.  {  640.  In 
Collier  r.  Obrbett,  15  Cal.  183,  it  was.  held 
that  where  Instructions  to  the  jury  are  not 
excepted  to  at  the  time  they  are  given  or  re- 
fused, and  a  motion  for  new  trial  is  made  for 
error  in  giving  or  refusing  such  instructions, 
they  cannot  be  considered  on  appeal  from  the 
order  denying)  the  motion.  And  in  Mallett 
T.  Swain,  56  Cal.  171,  it  was  held  that  an  ex- 
ception to  the  Instructions  of  the  court,  taken 
after  the  retirement  of  the  Jury,  Is  too  late. 
Here  the  bill  of  exceptions  does  not  show 
any  attempt  to  take  an  exception  to  the  ac- 
tion of  the  court  in  regard  to  the  Instructions 
until  after  the  Jury  had  retired  and  deliberat- 
ed for  some  time  on  their  verdict  Subse- 
quently, it  is  said,  the  Jury  twice  returned 
into  court  for  further  information;  and  after 
that  is  found  the  statement  that  "the  defend- 
ants then  and  there  excepted  to  the  refusal 
of  the  court  to  give  tothejury  tbelnstrucUoDS 
requested  by  them,  and  excepted,  also,  to  the 
action  of  the  court  in  modifying  the  instruc- 
tions requested  by  the  defendants."  The  rec- 
ord, in  our  opinion,  cannot  be  construed  as 
showing  that  the  excepticms  were  taken  be- 
fore the  Jury  retired.  They  were  therefore 
too  late,  and  must  be  disregarded. 

There  was  no  error  in  admitting  in  evidence 
the  statements  of  the  warehouseman,  Merrill, 
as  to  the  ownership  of  the  wheat  loaded  on 
the  barge.  The  statements  served  simply  to 
Identify  the  wheat  removed,  and,  being  made 
at  the  time  of  the  removal,  they  were  a  part 
of  the  res  gestte.  Besides,  If  it  was  error  to 
admit  the  statements,  it  was  harmless,  as  it 
was  otherwise  shown  beyond  controversy 
that  the  wheat  removed  was  the  wheat  of 
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Ha78  &  Garontte,    The  judgment  and  order 
should  be  affirmed. 

We  concur:    VANCLIEF,  Oc,  HATNES,  0. 

HENSHAW  and  McFARLAND,  JJ.  For 
the  reasons  given  in  the  foregoing)  opinion, 
the  Judgment  and  order  are  affirmed. 

TEMPLE,  J.  I  concur  In  the  Judgment 
Even  if  it  be  admitted  tliat  there  was  evi- 
dence that  the  warehouse  receipt  was  in- 
dorsed by  Hays  &  Garoulte,  and  deposited 
with  the  bank  as  collateral  security  for  a 
loan,  still  the  loan— if  there  was  one— had  been 
paid  and  the  warehouse  receipt  redelivered 
b^ore  this  action  was  commenced.  The 
forms  of  action  having  been  abolished  tUei'e 
Is  little  to  be  gained  now  by  a  discussion  of 
the  distinction  between  trespass,  trover,  and 
case.  So  far  as  our  system  can  be  assimilat- 
ed to  the  common-law  forms,  every  action 
for  damages  under  the  Code  has  more  re- 
semblance to  an  action  on  the  case  than  to 
any  other.  "It  is  not  true,  however,  tbat 
in  auy  proper  soise  an  action  for  a  couver- 
sion  is  for  a  tort  to  the  possession."  In  trover, 
the  plaintiff  sues  in  respect  to  his  property, 
while  in  trespass  be  sues  in  respect  of  his  pos- 
session. Balme  v.  Hutton,  9  Bing.  471.  It 
was  owing  to  this  distinction  that  a  title  ac- 
quired by  relation  was  deemed  sufficient  to 
support  an  action  of  trover,  though  not  of 
trespass.  26  Am.  &  Kug.  Euc.  Law,  765. 
It  is  true  the  plaintiff  must  have  the  right 
of  possession,  because  the  tort  consisted  in 
the  refusal  to  deliver  to  the  plaintiff  prop- 
erty to  wtiich  he  was  eiititied,  but  which  the 
defendant  acquired  lawfully.  The  whole 
thing  depended  upon  a  liction  which  is  no 
longer  kept  up.  Conversion  is  an  act  which 
deprives  the  owner  Of  the  property,  and 
whether  he  can  maintain  an  action  for  it 
should  logically  depend  upon  the  question  as 
to  whether  he  is  entitled  to  get  the  damages 
which  may  be  recovered  in  lieu  of  it.  If  the 
property  was  'hypothecated,  naturally  the 
creditor  would  be  first  considered,  but,  if  the 
owner  pay  the  debt,  no  reason  exists  why  he 
may  not  then  sue  for  the  conversion.  He  is 
the  real  party  in  interest  At  best  it  is  in 
this  case  a  barren  technicality.  Had  6a- 
routte  demanded  the  wheat,  if  defendants 
had  failed  to  deliver  it  he  would  have  had 
an  undoubted  right  of  action.  After  Judg- 
ment when  it  appears  that  a  demand  would 
have  been  unavailing,  and  that  no  injury  has 
been  done,  a  Judgment  should  not  be  reversed 
for  that  reason.  In  regard  to  the  instruc- 
tioD,  I  think  the  presumption  is  that  the  Jury 
obeyed  it,  and  found  the  facts  to  be  such 
that  plaintiff  should  recover  upon  that  view 
of  the  law.  The  objection  really  Is  that  the 
verdict  is  against  the  evidence.  In  this  view 
the  learned  judge  of  the  trial  court  agrees, 
but  still  seems  to  think  plaintiff  ought  to 
have  recovered,  and  would  have  done  so  upon 
proper  instructions.     It  is  a  correct  verdict 


and  a  propei.*  and  Just  Judgment,  althougb  the 
case  was  tried  upon  a  wrong  theory.  Ordi- 
narily,—in  fact,  always,  where  there  is  any 
chance  to  doubt  whetho:  proper  relief  has 
been  obtained,— a  new  trial  should  be  granted. 
But  here  the  facts  are  few  and  undisputed. 
There  Is  really  no  issue  except  in  regard  to 
the  question  of  law  first  alluded  to.  I  do  not 
think  a  new  trial  necessary  to  determine  that 
If  plaintiff  could  maintain  the  action  without 
a  new  demand  and  ref usttl,  a  new  trial  would 
be  unavailing.  I  therefore  concur  in  the 
conclusion  reached. 


a03  Cal.  143) 
BRENOT  V.  BOBINSON.    (No.  19,526.) 
(Supreme  Court  of  CalUomla.    Jnly  16,  1895.) 

CLi.1M  AND  DBUVCRT— PLBADINO — DSHAMD— 
JODOIIBNT. 

1.  In  an  action  of  claim  and  delivery,  an 
allegation  in  the  complaint  that  plaintiff  has, 
prior  to  the  beginning  of  the  action,  made  de- 
mand apon  the  defendant  for  the  property,  al- 
though it  is  not  alleged  that  such  demand  was 
In  the  form  prescribed  by  Code  Civ.  Proc.  §  6S®, 
as  amended  in  1881,  is  good  against  general  de- 
murrer. 

2.  Where  the  claimant's  demand  for  proper^ 
ty,  prior  to  brinp^ing  an  action  of  claim  and  de- 
livery, was  not  in  the  form  prescribed  by  Code 
Civ.  Proc.  §  688,  as  amended  in  1891,  for  such 
cases,  the  defendanc  may  set  up  such  fact  in 
his  answer,  oi  object  to  .the  admission  of  evi- 
dence of  demand. 

3.  Where,  in  an  action  of  claim  and  deliv- 
ery for  the  recovery  of  several  specific  articles, 
the  defendant,  in  his  answer,  did  not  set  forth 
the  value  of  the  articles  separately,  but  took  is- 
sue as  to  the  total  value,  and  no  evidence  of  the 
value  of  any  of  such  articles  was  ofFered  on  the 
trial,  failure  of  the  court  to  find  the  value  of 
several  of  the  articles  did  not  invalidate  the 
judgment  in  favor  of  the  plaintiff. 

Department  1.  Appeal  from  superior  court. 
Orange  county;   J.  W.  Towner,  Judge. 

Action  by  one  Brenot  against  one  Robin- 
son for  the  recovery  of  specific  personal  prop- 
erty. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Chas.  S.  McKelvey,  for  appellant  R.  Mel- 
rose and  Jas.  O.  Scarborough,  for  respondent 

HARRISON,  J.  Action  of  claim  and  de- 
livery. The  complaint  alleges:  That  the 
plaintiff  is  the  owner  and  entitled  to  the  pos- 
session of  four  mules,  of  the  value  of  |400; 
two  double  sets  of  harness,  of  the  value  of 
$75;  one  farm  wagMi,  of  the  value  of  $60; 
and  one  pair  of  lead  bars,  of  the  value  of  $5; 
all  of  said  property  being  of  the  aggregate 
value  of  $540.  That  on  October  9,  1893,  the 
defendant,  as  constable  of  Santa  Ana  town- 
ship, in  Orange  county,  withont  the  plain- 
tiff's consent  and  against  his  will,  took  said 
articles  of  personal  property  from  the  pos- 
session of  the  plaintiff.  That  before  the 
commencement  of  this  action  the  plaintiff  de- 
manded of  the  defendant  the  possession  of 
said  articles  of  personal  property,  but  the  de-' 
fendant  refused  to  deliver  the  same.  Upon 
the  trial  of  the  action  the  court  found  that 
the  plaintiff  was  the  owner  of  the  propertyt 
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and  that  the  aggregate  value  of  said  prop- 
erty at  the  time  it  was  taken  was  $425;  but 
did  not  find  the  particular  value  of  each  arti- 
cle. Judgment  was  rendered  In  favor  of  the 
plaintiff  for  the  possession  of  the  property, 
and,  in  case  delivery  thereof  could  not  be 
had,  that  he  have  and  recover  from  the  de- 
fendant the  sum  of  $426. 

1.  The  defendant  filed  a  general  demurrer 
to  the  complaint,  and  now  urges  that  the  de- 
murrer should  have  been  sustained  on  ac- 
count of  the  absence  of  an  averment  that 
the  plaintiff  had  made  a  claim  for  the  prop- 
erty in  the  form  prescribed  by  section  689, 
Oode  Civ.  Proc.,  as  amended  in  1891  (St. 
1891,  p.  20).  It  is  unnecessary  to  determine 
whether  the  owner  of  property  from  whose 
possession  It  is  taken  by  the  officer  under  a 
writ  against  another  is  a  "third  person," 
within  the  meaning  of  this  section,  or  wheth- 
er in  such  case  any  demand  is  essential  to 
maintaining  the  action.  See  Wellman  v. 
English,  38  Cal.  583;  Sharon  v.  Nunan,  63 
CaL  234.  The  provisions  of  the  section  pre- 
scribe only  the  form  in  which  the  claimant 
is  to  make  a  demand  in  those  cases  in  which 
the  demand  is  requisite;  and  the  allegation 
In  the  present  case,  that  before  commencing 
the  action  the  plaintiff  made  a  demand  upon 
the  officer  for  the  property,  is,  as  a  matter  of 
pleading,  a  statement  of  the  fact  of  demand. 
If  the  form  of  the  demand  did  not  comply 
with  the  section  of  the  Code,  the  defendant 
could  traverse  the  allegation  in  his  answer, 
and  could  also  object  to  the  proof  when  of- 
fered at  the  trial.  In  Paden  v.  Goldbaum 
(Cal.)  37  Pac.  759,  It  was  held  that,  even  in 
the  absence  of  an  averment  In  the  complaint 
that  any  demand  had  been  made  upon  the 
officer,  evidence  of  the  demand  might  be  giv- 
en at  the  trial,  upon  the  ground  that  the  pro- 
visions of  the  section  are  intended  for  the 
benefit  of  the  officer,  and  that  a  failure  to 
comply  with  the  section  is  a  matter  of  de- 
fense to  be  pleaded  by  him. 

2.  The  failure  of  the  court  to  find  the  spe- 
cific value  of  the  several  articles  did  not  ren- 
der the  Judgment  invalid.  In  Whetmrnre  v. 
Rupe,  65  Cal.  237,  3  Pac.  851,  it  was  held  that 
this  omission  did  not  authorize  a  reversal  of 
the  Judgment,  the  court  saying:  "By  sec- 
tion 627,  Code  Civ.  Proc.,  the  Jury  are  to 
find  the  value  of  any  specific  portion  of  the 
property  only  'if  bo  Instructed.'  Error  can, 
therefore,  only  arise  In  a  case  where  such 
instruction  would  be  pertinent  and  proper, 
and  the  instruction  was  asked  and  refused." 
The  defendant  herein  did  not.  In  his  answer, 
set  forth  the  value  of  the  several  articles, 
and  took  issue  with  the  plaintiff  only  upon 
the  aggregate  value  of  all  of  the  articles,  and 
It  does  not  appear  that  any  evidence  was 
offered  at  the  trial  regarding  the  value  of 
any  of  tlie  property.  The  judgment  and  or- 
der are  affirmed. 


We    concur: 
BOUTTE,  J. 


VAN     FLEET,     J.;     GA- 


(108  Cal.  1«8) 

CALIFORNIA  NAT.  BANK  OP  SAN  DIEGO 

V.  GINTY  et  al.    (No.  19,353.) 
(Supreme  Court  of  California.    July  16,  1895.) 

Sdbeties  ok  ^otbs  —  Liabilities  —  Applicatiox 
OF  CoLLATEBAi,— National  Banks- 
Rate  op  Interest. 

1.  One  signing  a  note  as  principal  with  a 
debtor  will  be  such  as  to  the  payee,  though  the 
payee  knew  that  as  to  the  debtor  such  signer 
was  only  a  surety. 

2.  Rev.  St.  U.  S.  S  5197,  prohibits  a  nation- 
al bank  from  charging  a  higher  rate  of  Interest 
than  that  fixed  by  the  law  of  the  state  in  which 
it  is  located.  Civ.  Code,  §  1918,  makes  a  rate 
of  interest  greater  than  the  rate  fixed  by  law  as 
the  legal  rate,  viz.  7  per  cent.,  valid  when  agreed 
on  by  the  parties.  Mdd,  that  a  national  bank 
may  contract  for  any  rate  of  interest. 

3.  A  debtor  pledged  certain  logs  to  secure 
a  note  signed  by  himself  and  his  sureties,  as 
principals.  On  payment  of  part  of  the  note, 
two  new  notes  were  executed,  one  by  the  origi- 
nal parties  and  the  other  by  the  debtor  alone, 
but  no  new  contract  was  made  as  to  the  purpose 
of  the  pledge.  The  logs  were  pledged  to  secure 
both  the  creditor  and  the  sureties.  Scld,  that 
the  creditor  was  entitled  to  have  the  securi^ 
first  applied  to  payment  of  the  renewal  note 
executed  by  the  debtor  alone. 

4.  A  motion  for  a  new  trial  is  not  necessary 
to  entitle  a  party  *o  a  review  of  an  error  arising 
on  the  face  of  the  findings. 

Department  1.  Appeal  from  superior  court, 
San  Diego  county;  George  Puterbaugh,  Judge. 

Action  by  the  California  National  Bank  of 
San  Diego  against  John  GInty  and  others  on 
two  promissory  notes,  and  to  foreclose  a  lien 
on  logs  securing  them.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendants  Gluty  and  Luce  appeal. 
Plaintiff  appeals  from  the  application  made  by 
the  Judgment  of  the  security.  On  defendants" 
appeal,  affirmed.  On  plaintiffs  appeal,  re- 
versed. 

C.  H.  Rippey  and  Luce  &  McDonald,  for  ap- 
pellants. Uuusaker, "  Britt  &  Goodrich,  for 
respond^its. 

VAN  FLEET,  J.  Action  to  recover  on  two 
promissory  notes,— one  for  $.7,350,  dated  De- 
cember 20,  1890,  due  in  six  months,  with  in- 
terest at  10  per  centum,  per  annum,  signed  by 
Livingston,  Clarke  &  Co.,  John  Ginty,  and  M. 
A.  Luce;  and  the  second  for $5,000,  of  even  date 
vfith  the  first,  and  like  rate  of  interest,  due 
three  months  from  date,  signed  by  Livingston. 
Clarke  &  Co.  only,— and  to  subject  certain 
prlmavera  logs,  pledged  as  security  for  the 
payment  of  said  notes,  to  sale,  and  the  appli- 
cation of  the  proceeds  to  the  satisfaction  of 
the  indebtedness.  Judgment  went  for  plain- 
tiff for  the  amount  of  the  notes  and  Interest, 
as  stipulated,  and  directing  a  sale  of  the  logs. 
There  are  cross  appeals,  the  defendants  Ginty 
and  Luce  appealing  from  the  Judgment  and  an 
order  denying  them  a  new  trial,  and  the  plain- 
tiff appealing  from  that  part  of  the  Judgment 
which  directs  the  manner  in  which  the  pro- 
ceeds of  the  pledged  property  shall  be  applied. 

The  appeal  of  Ginty  and  Luce  involves  but 
two  questions:  First,  whether  they  were  cor- 
rectly held  to  be  principals  up<Mi  the  note 
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signed  by  them;  and,  second,  wliether  the 
court  below  ruled  properly  in  allowing  Inter- 
est on  said  note.  The  defense  relied  upon 
by  tiiem  was  tbat  they  signed  the  note  for 
$7,300,  as  sureties  for  Liringston,  Clarke  & 
Co.,  with  the  knowledge  of  that  fact  by  plain- 
tiff, and  with  the  understanding  that  plaintiff 
was  to  hold  them  as  sureties  only ;  that  plain- 
tiff had  released  LlTlngston,  one  of  the  princi- 
pals on  said  note,  and  that  they,  as  sureties, 
were  thereby  discharged  of  any  liability.  The 
court  found  that,  as  to  plaintiff,  Ginty  and 
Luce  executed  the  note  as  principals  thereon, 
and  that  plalntifF  dealt  with  them  as  princi- 
pals, and  not  as  sureties;  that  as  between 
Liringston,  Clarke  &  Co.  and  Glnty  and  Luce, 
the  latter  were  sureties,  and  that  this  fact 
was  known  to  plaintiff  at  the  time  of  the  exe- 
cution of  the  note.  The  court  also  found  that 
the  release  of  Liringston  was  with  the  con- 
sent of  Ginty  and  Luce.  It  is  contended  by 
these  appellants  that  the  eridence  is  insuffi- 
cient to  support  the  finding  that  they  e-iecuted 
the  note  as  principals,  and  that  the  plaintiff 
dealt  with  them  as  such.  An  examination  of 
the  eridence  satisfies  us  that  this  contention 
cannot  obtain.  -  Indeed,  taking  all  the  circum- 
stances attending  upon  the  transaction  fi-om 
its  origin  Into  consideration,  and  it  is  doubt- 
ful if  an  i^posite  conclusion  by  the  trial  court 
could  find  substantial  sanction  in  the  eri- 
dence. Howerer  that  may  be,  there  is  at 
least  a  substantial  conflict  on  the  point,  and 
under  the  well-settled  rule  of  this  court  the 
tindlng  cannot  be  disturbed.  It  is  further 
urged,  howerer,  that  the  fact  that  plaintiff 
was  aware,  at  the  execution  of  the  note,  that 
these  defendants  were  merely  sureties  for 
Livingston,  Clarke  &  Co.  was  sufficient  of  It- 
self, Independently  of  any  agreement  by  plain- 
tiff to  that  effect,  to  make  said  defendants 
sureties  as  to  the  plaintiff.  We  do  not  under- 
stand such  to  be  the  law.  To  the  contrary, 
we  understand  the  rule  to  be  that  where  one 
signs  as  principal  he  will  be  held  as  such, 
notwithstanding  the  creditor  knew  tiiat,  as 
between  the  one  thus  signing  and  the  princi- 
pal debtor,  the  former  was  in  fact  only  a 
surety.  This  prhidple  is  well  settied.  Har- 
lan V.  Ely,  55  Cal.  340;  Aud  v.  Magruder,  10 
Cal.  282;  Damon  v.  Pardow,  34  Cal.  278; 
Shrirer  r.  Lorejoy,  32  Cal.  575.  Ginty  and 
Luce  baring  signed  as  makers,  and  being 
such,  as  between  themselres  and  the  plain- 
tiff, it  becomes  immaterial  to  discuss  the 
question  as  to  wtiat  effect  the  release  of  Lir- 
ingston by  plaintiff  would  hare  had  upon 
their  rights  as  sureties. 

The  objection  that  the  court  erred  in  al- 
lowing plaintiff  interest  upon  its  notes  is 
based  upon  the  contention  that,  under  sec- 
tion 5197  of  the  Revised  Statutes  of  the  Unit- 
ed States,  it  is  not  competent  for  a  national 
bank  to  diarge  or  reserve  a  higher  rate  of  in- 
terest upon  Its  loans  than  that  fixed  by  the 
law  of  the  state  as  the  legal  rate,— 7  per 
cent;  and  that  by  contracting  for  a  higher 
rate  the  plaintiff  forfeited  its  right  to  the  en- 


tire interest  prorlded  for.  This  question  de- 
pends upon  whether  a  national  bank  can  law- 
fully charge  a  rate  of  interest  in  excess  of 
that  allowed  by  the  federal  statute,  when 
such  excess  can  be  lawfully  contracted  for 
under  the  statute  of  the  state  in  which  the 
bank  is  tituated  and  doing  business.  The 
question  lias  been  expressly  decided  In  the  af- 
firmative by  tills  court.  Hinds  v.  Marmolego, 
60  Cal.  229;  Bank  v.  Storer,  Id.  387.  In 
Hinds  v.  Marmolego  it  is  said  "that  the  true 
Interpretation  of  the  act  of  congress  is  that, 
in  those  states  and  territories  having  no  stat- 
ute upon  the  subject  of  interest,  the  national 
banks  are  allowed  a  rate  not  exceeding  7 
per  centum;  while  in  those  states  and  t^rl- 
tories  having  a  statute  on  the  subject,  they 
are  authorized  to  charge  and  receive  inter- 
est at  the  rate  allowed  other  banks  and  indi- 
viduals." And  it  is  held  that  in  view  of 
section  1918  of  our  Ciril  Code,  giring  parties 
the  right  to  contract  for  a  higher  rate,  na- 
tional banks  are  also  at  liberty  to  receire 
such  rate  as  may  be  agreed  upon.  This  doc- 
trine was  affirmed  in  Bank  v.  Storer,  supra, 
and  is  in  accord  with  decisions  elsewhwe. 
Tiffany  v.  Bank,  18  Wall.  409;  Wiley  v.  Star- 
buck,  44  Ind.  298;  Rockwell  y.  Bank  (Cola 
App.)  36  Fac.  905.  The  cases  cited  by  de- 
fendants do  not  sustain  a  contrary  view. 

The  appeal  by  plaintiff  Inrolree  the  ques- 
tion of  the  proper  application  of  the  proceeds 
Qf  the  pledged  property.  The  prayer  of  the 
complaint  was  that  such  proceeds  be  applied 
first  to  the  payment  of  the  principal  and  in- 
terest of  the  $5,000  note  executed  by  Living- 
ston, Clarke  &  Co.,  and  secondly  to  the  sat- 
isfaction of  the  $7,350  note  and  Interest  exe- 
cuted by  Livingston,  Clarke  &  Co.  and  Glnty 
and  Luce.  The  judgment  directed  the  appli- 
cation of  such  proceeds  to  be  made  first  to 
the  liquidation  of  the  latter  note,  and  of  this 
plaintiff  complains  as  error.  The  logs  were 
the  property  of  Livingston,  Clarke  &  Co.,  and 
were  originally  pledged  as  security  '  for  a 
debt  of  $16,640,  owing  to  plaintiff  from  said 
Livingston,  Clarke  &  Co.,  evidenced  by  a  note 
for  that  amount  signed  by  Livingston,  Clarke 
&  Co.  and  Ginty  and  Luce.  This  note  was 
subsequenUy  renewed  by  the  same  makers, 
but  thereafter,  on  the  20th  day  of  December, 
1890,  by  an  arrangement  between  the  parties 
thereto,  the  last-mentioned  note  was  retired 
by  the  payment  thereon  of  $5,000  in  cash, 
and  the  making  of  the  two  notes  in  suit. 
After  the  first  delivery  of  the  logs  in  pledge, 
no  new  arrangement  or  contract  was  made 
by  the  parties,  as  to  the  purposes  or  condi- 
tions upon  which  they  were  to  be  held,  but 
they  continued  to  be  held  in  the  same  man- 
ner as  when  first  dellrered.  Upon  these  facts 
plaintiff  contends  that  it  was  entitied,  under 
the  law,  to  hare  the  proceeds  of  the  pledged 
property  applied  first  to  the  liquidation  of 
the  unsecured  $5,000  note  Signed  only  by  Uv- 
ingston,  Clarke  &  Co.,  and  in  this  we  think 
plaintiff  must  l>e  sustained.  The  logs  were 
originally  hypothecated  as  security  for  the 
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wbole  debt  due  from  Livingston,  Clarke  & 
Co.  to  the  bank.  This  security  was  not  af- 
fected by  the  giving  of  the  new  notes  In  re- 
newal or  extensi(»>  of  the  indebtedness.  As 
urged  by  plaintUF,  there  being  no  new  con- 
tract between  the  parties  as  to  the  purposes 
of  the  pledge,  It  remained  as  security  for  the 
debt,  which  was  the  same  debt,  although  evi- 
denced by  new  notes.  Collins  v.  Dawley,  4 
Colo.  138;  Shrewsbury  Appeal,  M  Pa.  St 
309;  Daytcwi  Nat  Bank  v.  Merchants'  Nat 
Bank,  37  Ohio  St  208.  The  pledge  stood, 
therefore,  as  security  for  both  notes,  and 
the  case  falls  within  the  doctrine  Invoked  by 
plaintiff,— that  where  a  creditor  holds  two 
notes  or  obligations,  one  better  secured  than 
the  other,  and  has  collateral  security  for  both 
alike,  he  has  a  right,  in  the  absence  of  any 
modifying  agreement,  to  have  the  collateral 
applied  upon  the  obligation  which  is  most 
precarious  by  reason  of  being  least  secured. 
Murdock  y.  Clarke,  88  Cai.  384,  26  Pac.  601; 
Field  v.  Holland,  0  Cranch,  8;  Wood  y.  Cal- 
laghan,  61  Mich.  412,  28  N.  W.  162;  Morrison 
T.  Bank,  65  N.  H.  253,  20  AU.  300.  The  fact 
that  by  the  terms  of  the  pledge  the  logs  were 
Intended  to  be  security  for  the  protection  of 
Glnty  and  Luce,  as  sureties  for  Livingston, 
Clarke  &  Co.,  as  well  as  for  the  plaintlfiC,  can- 
not affect  the  rights  of  the  latter  in  the  prem- 
ises. As  between  plaintUT  and  Glnty  and 
Luce,  the  latter  being  mak«s  of  the  note,  the 
plaintiff  is  entitled  to  the  same  protection  In. 
all  respects  as  against  Livingston,  Clarke  & 
Co. 

It  was  not  essential  for  plaintiff,  in  order 
to  avail  itself  of  the  objection  made  to  the 
judgment,  to  move  for  a  new  trial.  The  er- 
ror arises  upon  the  face  of  the  findings. 

The  superior  court  is  directed  to  modify  its 
judgment  so  as  to  direct  the  proceeds  to  be 
derived  from  a  sale  of  the  logs  to  be  first  ajv 
plled  to  the  satisfaction  of  the  amount  found 
due  for  principal  and  Interest  on  the  $5,000 
note,  and,  as  thus  modified,  the  Judgment  will 
stand  afilrmed. 

We  concur:  HARRISON,  J.;  GARODTTB, 
J. 


(108  Cal.  146) 

RIVERSIDE  LAND  &  IRRIGATING  CO. 
V.  JENSEN.    (No.  19,496.) 

(Supreme  0>urt  of  (California.    July  16,  1895.) 
QoiBTiKO  Title — Fle^divo — Res  Jddicata. 

1.  It  is  not  necessary  for  plaintiff  in  an  a«- 
don  against  an  executrix  to  quiet  title  to  land 
to  plend  a  former  judgment  against  defendant's 
testator  for  possession  of  the  land  in  order  to  en- 
title him  to  put  it  in  evidence. 

2.  The  successor  in  interest  of  one  against 
whom  a  judgment  for  possession  of  land  has 
been  made  is  estopped  by  such  judgment  from 
asserting  adverse  possession  of  such  land  an- 
terior to  the  date  of  entry  of  the  judgment 

Department  1-  AM>eal  from  superior  court, 
San  Bernardino  county;  John  Ompbell, 
Judge. 


Action  by  the  Riverside  Land  &  Irrigating 
Omipany  against  Mercedes  Alvarado  Jensoi, 
executrix,  to  quiet  title.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Atfirmed. 

Paris  &  Allison  and  Rolfe  &  Rolfe,  for  ap- 
pellant Frank  P.  Oster,  J.  W.  Curtis,  and 
R.  E.  Houghton,  for  respondent 

VAN  FLEET,  J.  Action  to  quiet  tiUe. 
Plaintiff  had  judgment,  from  which,  and  an 
order  denying  her  motion  for  a  new  trial, 
defendant  appeals. 

1.  The  objection  of  defendant  to  the  in- 
troduction in  evidence  of  the  Judgment  roll 
in  the  action  of  Riverside  Land  &  Irrigating 
(Company  v.  (Cornelius  Jensen  was  prc^erly 
overruled.  That  was  an  action  brought  by 
the  plaintiff  here  against  the  testator  and 
predecessor  in  interest  ot  this  defendant  to 
quiet  plaintiff's  title  to  certain  lands,  includ- 
ing the  premises  in  controversy  in  this  action, 
and  in  which  final  judgment  was  entered 
quieting  plaintifTs  title  to  the  land  in  suit 
It  was  not  required  of  plaintiff  to  plead  said 
Judgm^it  in  order  to  be  entitled  to  prove 
it  The  complaint  was  in  the  usual  form, 
and  was  sufficient  (Rough  v.  Simmons,  G5  CaL 
227,  3  Pac.  804;  Heeser  v.  Miller,  77  C!aL 
192,  19  Pac.  375;  (Castro  v.  Barry,  79  Cal. 
447,  21  Pac.  916);  and  such  an  allegation 
would  have  been  improper,  as  it  is  never 
necessary  in  such  an  action  to  plead  deraign- 
ment  of  titla  That  is  matter  of  evidence 
purely.  While,  as  a  general  rule,  it  may  be 
necessary  to  plead  estoppel  by  former  Judg- 
ment, that  rule  does  not  apply  when,  as  under 
our  system,  no  (^portunity  is  afforded  the 
plaintiff  to  plead  it  It  had  no  pr(^>er  place 
In  the  complaint,  but  plaintiff  could  pot  be 
precluded  from  the  benefit  of  it  as  matter  of 
evidence  on  that  ground.  He  was  entitled  to 
give  it  in  evidence  with  the  same  effect  as 
if  given  an  opportunity  to  plead  it  specially. 
Clink  V.  Thurston,  47  Cal.  27;  Wixson  t. 
Devlne,  67  <3al.  345,  7  Pac.  776. 

2.  The'  evidence  in  the  case  entirely  failed 
to  establish  the  defense  of  the  statute  of  lim- 
itations, and  the  court  below  correctly  found 
against  defendant  upon  that  Issue.  The  ef- 
fect of  the  judgment  against  (Cornelius  Jen- 
sen, defendant's  predecessor,  was  to  estop 
the  latter,  and  the  defendant,  who  claims  un- 
der him,  from  asserting  title  adverse^  to  plain- 
tiff anterior  to  the  entry  of  that  Judgment 
(Proem.  Judgm.  $$  300,  309;  Marshall  v.  Shaf- 
fer, 32  Cal.  195;  People  v.  Center,  66  Cal.  559, 
562,  6  Pac.  263,  and  6  Pac.  481);  and  the 
period  that  elapsed  Intermediate  the  final 
judgment  in  the  action  of  Rtrorside  Land  & 
Irrigating  Company  v.  Cornelius  Jensen  and 
the  commencement  of  the  present  action  was 
not  sufficient  to  ripen  the  adverse  holding  of 
this  defendant  into  title  by  limitation.  It 
follows  also  that  the  court  below  did  not  err 
In  its  rulings  upon  qitestlons  of  evidence  af- 
fecting this  plea. 

3.  Nor  did  the  court  err  In  refusing  de- 
fendant leave  to  amend  her  answer  by  set- 
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ting  np  that  the  premlsea  In  dispute  werjB 
inclnded  In  the  former  Judgment  by  mistake. 
Assuming  that  such  defense  could  have  avail- 
ed defendant  In  avoiding  the  otherwise  oon- 
clualve  effect  of  that  judgment,  there  was  an 
entire  want  of  any  such  showing  as  would 
have  Justified  the  court  In  granting  such  leave. 
Judgment  and  order  affirmed. 

We  concur:   HARRISON,  J.;  GABOUTTB, 
J. 


O08  Cal.  au) 

GRADY  V.  DONAHOO  et  al.    (No.  18,455.) 

(Supreme  Ck>art  of  CalUomia.    July  22,  1895.) 

JVDOHBMT  BT  DBTi.VLT— VaCATIOS— BCBFBISB  AHD 
BZCUSABLB  NeOUEOT. 

Immediately  before  lemoTing  from  town, 
defendant's  attorney  left  the  papers  in  the  case 
with  defendant's  hooklteeper,  tied  in  a  bundle, 
with  instractions  to  tell  defendant  that  he  would 
hare  to  get  another  attorney  on  account  of  the 
intended  departure.  The  booklceeper,  being 
busy,  supposed  the  papers  were  certain  other 
Daoera  which  the  attorney  had  been  asked  to 
retnm.  and  failed  to  give  defendant  the  attor- 
ney's message.  The  case  was  set  for  trial,  and 
Jndgment  rendered  therein,  without  either  de- 
fendant or  the  attorney  knowing  of  it.  BM, 
that  the  judgment  should  be  set  aside,  on  the 
ground  of  surpriae  and  excusable  nej^ect,  under 
Code  Civ.  Proc.  {  473. 

Department  1.  Appeal  from  superior  court, 
Fresno  county;   J.  R.  Webb,  Judge. 

Action  by  W.  D.  Orady  against  M.  J.  Dona- 
hoo  and  others.  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  a  motlm  to  vacate 
the  same,  defendants  appeal.     Reversed. 

Sayle  &  Caldwell,  for  appellants.  W.  A. 
Gr«dy,  for  respondent 

VAN  FLEET,  J.  Defeadants  failed  to  ap- 
pear at  the  trial,  and  judgment  was  taken 
against  them  in  Uieir  absence.  They  moved 
to  vacate  and  set  it  aside,  immediately  upon 
learning  of  the  fact,  ni>on  the  ground  of  sur- 
prise and  excusable  neglect  The  motion 
was  denied,  and  defendants  appeal  from  the 
judgment  and  the  order  refusing  to  vacate  It 

It  appeared  that  one  D.  M.  Seaton  hbd 
been  retained  by  defendants  as  their  attor- 
ney In  the  case,  and  he  had  put  In  an  an- 
swer; but  thereafter,  and  before  the  case  was 
set  toe  trial,  Seaton  removed  from  Fresno, 
where  the  parties  reside,  and  the  case  was 
pending,  to  San  Frandsca  Before  leaving 
Fresno,  Seaton  took  his  office  copies  of  plead- 
ings and  papers  In  the  case,  and  the  papers 
In  several  otho:  matters  in  which  he  was 
acting  as  attorney  for  the  defendants,  to  the 
place  of  business  of  the  latter,  and,  none  of 
the  defendants  happening  to  be  In  at  the 
time,  he  delivered  ail  the  papers,  which  were 
in  one  large  bundle,  to  the  bookkeeper  of 
defendants,  with  the  statement  among  other 
things,  that  he  was  alwut  removing  to  San 
Francisco,  and  that  defendants  would  have 
to  get  another  attCHmey  to  attend  to  this  case 


and  the  other  matters.  The  bookkeeper,  be- 
ing busy  at  the  time,  did  not  pay  partlcu- ' 
lar  attention  to  what  was  said  by  Seaton, 
but  knowing  that  the  latter  had  a  short  time 
before  been  requested  to  return  8<Mne  papers 
called  the  "Donahoo  Papers,"  he  assumed 
that  the  bundle  handed  him  was  the  papers 
In  the  Donahoo  estate  which  had  been  want- 
ed, and  later,  when  Mr.  Emmons,  a  member 
of  the  firm,  and  one  of  the  defendants,  came 
in,  handed  the  bundle  to  the  latter  with  the 
remark  that  they  were  the  Donahoo  papers 
left  by  Mr.  Seaton,  but  did  not  deliver  Sea- 
ton's  message  about  the  case  or  the  tatter's 
Intention  to  leave  Fresno.  Mr.  Emmons,  not 
having  Immediate  use  for  the  Donahoo  pa- 
pers, did  not  open  the  bundle,  but  laid  It 
away  and  paid  no  further  attention  to  It 
Sul>sequently,  after  the  removal  of  Seaton, 
and  in  his  absence,  and  without  his  knowl- 
edge or  that  of  defendants,  the  case  was- 
set  down  for  trial,  and  was  thereafter  tried, 
and  a  judgment  rendered  against  defend- 
ants, before  the  latter  knew  that  the  case 
had  been  set  or  that  Seaton  had  ceased  to 
attend  to  it  Upon  these  facts,  we  think  the 
lower  court  should  have  set  aside  the  Judg- 
ment It  is  not  a  case  disclosing  neglect  or 
omission  on  the  part  of  either  counsd  or  par- 
ty, nor  any  one  connected  with  the  case. 
The  attorney  had  taken  at  least  reasonable 
precaution  to  bring  notice  to  his  client  of  the 
fact  of  his  removal  and  the  necessity  of  pro- 
curing other  counsd,  but  through  the  Inad- 
vertence or  neglect  of  an  employ^  of  defend- 
ants, for  which  we  think  they  were,  under 
the  circumstances.  In  no  way  chargeable, 
knowledge  of  the  fact  never  reached  them. 
It  does  not  appear  that  the  case  had  evev 
been  neglected  by  defendants  In  any  way; 
but  they  were  proceeding  to  defend  It  in  good 
faith  and  upon  the  merits,  and  had  done  all 
that  they  were  called  upon  to  do,  so  far  as 
knowledge  of  the  necessities  had  l)een  con- 
veyed to  them.  Under  such  circumstances, 
and  where,  as  here,  the  application  is  made 
so  immediately  after  the  def&ult  as  that  no 
considerable  delay  or  injury  Is  to  be  occa- 
sioned to  plalntitr,  we  think  defendants 
should  be  given  an  opportunity  to  defend  up- 
on the  merits.  "The  exercise  of  the  mere 
discretion  of  the  court  ought  to  tend.  In  a  rear 
sonable  degree,  at  least  to  bring  about  a 
judgment  on  the  very  merits  of  the  case; 
and,  where  the  circumstances  are  such  as  to 
lead  the  court  to  hesitate  upon  the  motion 
to  open  the  default  it  Is  better,  as  a  general 
rule,  that  the  doubt  should  be  resolved  in  fa- 
vor of  the  application."  Watson  v.  Railroad 
Co.,  41  Cal.  17.  In  Dodge  v.  Ridenonr,  62 
Cal.  26.3,  the  facts  fell  very  far  short  of 
making  as  strong  a  showing  for  relief  as  is 
made  here,  but  the  order  refusing  It  was  re- 
versed, the  court  holding  that  the  case  was 
within  section  473  of  the  Code  of  Civil  Pro- 
cedure. We  think  this  such  a  case.  The 
facts  clearly  establish  an  instance  of  "sor- 
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prise  and  excuso-ble  upgrlect"   The  judgment 
and  order  are  reversed. 

We  concur:  GAROUTTB,  J.;  HARRI- 
SON, J. 

(log  Cal.  224) 

COWAN  et  al.  y.  GRIFFITH  et  al.    (No.  18,- 

438.) 
(Supreme  Coart  of  California.    Jal7  22,  1895.) 

Mechanic's  Lien — Dwelling  Hocsb — Laud  Sub- 
ject TO  Lien. 
Under  Code  Civ.  Proc.  S  1185,  declaring 
sabject  to  mechanics'  liens  on  a  building  the 
land  on  which  it  is  situated,  together  with  so 
much  of  the  land  about  it  as  may  be  required 
for  the  convenient  use  and  occupation  thereof, 
the  whble  40-acre  tract  on  which  a  dwelling  is 
located  is  not  subject  to  liens,  it  not  being  meant 
that  sufficient  land  abont  the  dwelling  to  sup- 
port the  owner  while  living  there  shall  be  subject 
to  the  Hen. 

Department  1.  Appeal  from  superior  court 
Fresno  county;   J.  R.  Webb,  Judge. 

Action  by  D.  A.  Cowan  and  others  against 
Annie  T.  Griffith  and  others.  Judgment  for 
plaintiffs.  Defendant  the  Fresno  Loan  & 
Savings  Bank  appeals.     Reversed. 

Horace  Hawes,  for  appellants.  Frank  H. 
Short,  L.  L.  Cory,  Sayle  &  Coldwell,  and 
Tupper  &  Welsh,  for  respondents. 

GAROUTTB,  J.  This  Is  an  action  to  fore- 
close certain  mechanics'  and  material  man's 
liens.  Plaintiffs  recovered  Judgment,  and 
the  Fresno  Loan  &  Savings  Bank,  a  mort- 
gagee and  defendant,  has  appealed.  The 
building  upon  which  the  Hens  wore  fope- 
(dused  was  a  dwelling  house,  situated  some 
five  miles  from  the  city  of  Fresno,  and  the 
only  question  of  any  Importance  Involved  In 
this  appeal  relates  to  the  amount  of  land  nec- 
essary for  the  convenient  use  and  occupation 
of  this  dwelling.  It  Is  situated  upon  a  tract 
of  land  described  as  lots  21  and  22  of  the 
Easterby  Rancho,  the  entire  tract  containing 
40  acres,  and  each  lot  20  acres.  After  hear- 
ing evidence,  the  court  made  a  finding  of  fact 
to  the  effect  that  all  the  land  was  necessary 
for  the  convenient  use  and  occupation  of  the 
dwelling  house,  and  ordered  the  same  to  be 
sold.  The  land  was  planted  to  fig  trees  and 
vines.  For  tjie  convenient  use  and  occupa- 
tion of  this  dwelling  house  It  Is  very  evident 
that  40  acres  of  land  is  not  necessary.  The 
statute  does  not  contemplate  anything  of 
that  kind.  It  means  exactly  what  It  says,— 
a  sufficient  space  around  the  dwelling  for  Its 
convenient  use  and  occupation.  It  does  not 
contemplate  that  sufficient  land  around  the 
dwelling  house  to  support  the  owner  while 
living  there  be  set  apart.  Very  possibly  40 
acres  would  not  be  sufficient  for  such  a  pur- 
pose; and,  if  the  dwelling  house  was  situ- 
ated upon  a  section  of  farming  land,  upon 


the  same  line  of  reasoning  as  has  been  here 
adopted,  the  entire  section  should  be  set 
apart.  Neither  the  productiveness  or  non- 
productiveness  of  the  soil,  nor  the  profit  de- 
rived from  the  cultivation  of  the  land.  Is 
a  material  element  to  be  considered  In  deter- 
mining the  amount  of  land  to  be  set  apart 
with  the  dwelling  house,  under  this  section 
(1185)  of  the  Code  of  Civil  Procedure.  If  this 
dwelling  house  was  situated  upon  a  5-acre 
lot,  and  the  remaining  35  acres  of  this  tract 
was  situated  near,  but  upon  the  opposite  side 
of,  a  public  highway,  It  could  hardly  be  con- 
tended that  the  entire  40  acres  were  neces- 
sary for  the  convenient  use  and  occupation 
of  the  building;  yet  It  Is  wholly  immaterial 
upon  the  question  here  presented  that  the 
tract  Is  in  one  body,  rather  than  divided,  as 
suggested,  by  a  public  highway.  In  Tunis  v. 
Association,  98  Cal.  285,  33  Pac.  63,  a  me- 
chanic's lien  was  foreclosed  upon  a  hotel  and 
saloon,  and  a  tract  of  land  containing  about 
60  acres  was  declared  by  the  court  necessary 
for  the  convenient  use  and  occupation  of 
these  buildings,  and  ordered  sold.  The  tract 
was  known  as  the  "Fair  Grounds  Tract," 
and  had  upon  It  a  race  track,  racing  stables, 
and  other  Improvements.  This  court  held 
that  the  trial  court  erred  in  setting  aside  the 
entire  tract,  and  reversed  the  judgment,  say- 
ing: "In  the  present  case  it  is  easy  to  see 
that  the  race  track,  with  its  training  stables, 
grand  stand,  corrals,  and  other  Improve- 
ments, may  be  necessary  to  create  business 
for  the  hotel,  club  house,  and  saloon,  for 
which  the  building  In  question  was  con- 
structed; but  it  Is  not  at  all  apparent  that 
they  are  necessary  to  the  convenient  use  and 
occupation  of  the  building  for  the  purposes 
Indicated.  Their  uses  are  foreign  to  its  pur- 
poses, except  as  they  may  tend  to  bring  cus- 
tom to  its  doors."  And  here  It  may  be  said 
the  use  of  this  land  Is  foreign  to  the  owner's 
purposes,  except  that  It  may  furnish  him  an 
income  by  which  he  may  sustain  himsdf  In 
the  dwelling.  The  statute  simply  allows 
him  the  dwelling  house  and  a  quantity  of 
land  around  It  sufficient  for  its  convenient 
use.  As  to  his  Income  or  source  of  support. 
the  statute  docs  not  concern  itself.  It  Is  not 
our  purpose  to  Indicate  to  the  trial  court 
the  quantity  of  land  necessary  for  the  con- 
venient use  and  occupation  of  this  dwelling- 
house,  but  It  Is  entirely  evident  that  40  acres 
Is  too  much,  and  we  think  It  equally  evident 
that  an  entire  20-acre  tract  Is  too  much.  We 
see  no  objections  to  the  complaint  of  suffi- 
cient merit  to  demand  a  reversal  of  the  Judg- 
ment. For  the  foregoing  reasons,  the  judg- 
ment and  order  are  reversed,  and  the  cause 
remanded. 

We  concur:     VAN  FLEET,  J.;   HARRI- 
SON, J. 
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(12  Wash    3E) 

WATSON  T.  SAWYER  et  aL 

(Snpreoie  Coort  of  Washington.    July  30, 1895.) 

Appeal — Scpplemsittal  Tbanbciuft. 

A  aupplemental  transcript  to  not  admla- 
sible  to  show  want  of  jurisdiction  in  the  appel- 
late court. 

On  rehearlns.     Denied. 

For  former  (pinion,  see  40  Pae  413. 

HOYT,  O.  J.  In  the  petition  for  rehearing 
It  Is  claimed  that  a  mistake  was  made  as  to 
the  facts  shown  by  the  record  and  relied  up- 
on by  respondents  In  their  motion  to  dismiss 
the  appeaL  The  motl(»i  to  dismiss  was  found- 
ed ni>on  the  fact  that  certain  of  the  defend- 
ants had  not  been  served  with  notice  of  ap- 
peal, and  was  denied  on  the  ground  that  such 
defendants  were  not  nccessaiy  parties,  for 
the  reason  that  they  had  never  appeared  in 
the  action  except  for  the  purpose  of  disclaim- 
ing any  Interest  in  the  subject-matter  of  the 
salt.  It  Is  claimed  in  the  petition  that  this 
assumption  on  the  part  of  the  court  was  not 
supported  by  the  record  made  in  the  lower 
court,  and  to  show  that  fact  certain  papers 
haye  been  brought  here,  and  filed  with  the 
petition  for  rchearlnj;,  by  which  It  is  songlit 
to  make  it  appear  by  way  olf  supplemental 
record  that  such  defendants  had  in  fact  ap- 
peared in  the  superior  court  It  Is  an  almost 
nnlversal  practice  with  appellate  courts  to  ex- 
ercise their  discretion  to  the  fullest  extent 
by  way  of  allowing  supplemental  transcripts 
to  be  filed  In  furtherance  of  an  appeal,  or  to 
support  tbeir  Jurisdiction  In  a  case  in  which 
action  has  been  taken;  but  It  Is  an  equally 
nnlTersal  practice  not  to  allow  this  to  be  done 
for  the  pnrpose  of  disclosing  a  want  of  Juris- 
diction. Under  these  mies  It  is  clear  thnt 
this  supplemental  transcript  mu.st  be  entirely 
disregarded,  and  the  petition  decided  upon 
the  record  as  it  existed  at  the  time  the  motion 
to  dismiss  the  appeal  was  heard.  We  have 
carefully  re-examined  such  record,  and  are 
of  the  opinion  that  It  Justified  the  denial  of 
the  motion  to  dismiss.  Nowhere  in  such  rcc- 
OTd  is  there  any  other  appearance  by  the  de- 
fendants not  served  with  notice  of  appeal 
than  the  special  one  above  suggested,  except 
that  there  is  a  recital  in  the  findings  of  fact 
that  an  attorney  appeared  for  one  of  them, 
and  It  does  not  appear  from  such  recital  for 
what  purpose  he  was  there,  nor  in  what 
capacity  he  had  entered  his  appearance;  and, 
in  onr  opinion,  it  was  not  sufficient  to  author- 
ize us  to  assume,  in  the  face  of  the  transcript 
of  the  record,  which  failed  to  show  that  any 
pleading  or  other  paper  had  ever  been  filed 
by  said  defendant,  that  he  had  appeared 
generally  in  the  action.  Besides,  the  force 
of  such  recital  was  entirely  destroyed  by  one 
In  another  order  made  In  the  cause  at  a  later 
date.  In  this  last  order  it  was  recited  that 
the  plaintiff  and  certain  defendants  who  had 
Joined  In  the  stipulation  were  all  the  parties 
Interested  In  the  decree,  and  the  defendants 
who  were  not  served  with  notice  of  the  ap- 


peal were  not  mentioned  therein.  Not  only 
did  It  thus  appear  that  these  defendants  had 
never  appeared  In  the  action,  but  there  waa 
an  afOrmatlve  certificate  by  the  cleric  to  that 
effect    The  petition  will  be  denied. 

ANDfiSlS,  GOBDON,  and  SCOIT  JX,  eon- 
car. 


(12  •Wash.  810) 

BUDDRESS  T.  8CHAPER  et  aL 

(Supreme  Court  of  Washington.    July  15,  1895.) 

Action  vob  Sbbvicbs — Fleadimo   asd   Pboot— 

Res  Judicata. 

1.  In  an  action  for  ■errices  rendered,  de- 
fendant cannot,  under  a  denial  that  the  serv- 
ices were  of  the  vnlne  alleged,  or  of  any  valae, 
show  that  the  services  were  not  rendered. 

2.  A  judgment  in  an  action  on  an  express 
contract  for  services  rendered  is  not  a  bar  to  a 
quantum  meruit  action  therefor. 

Hoyt,  C.  J.,  dissenting. 

Apipeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  A.  W.  Buddress  against  John 
Schafer  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

J.  C.  Whitlock  and  Million  &  Houser,  for 
appellants.  A.  W.  Buddress,  Metcalf  &  Ju- 
rey,  and  Geo.  H.  Jones,  for  respondent 

GORDON,  J.  This  action  was  brouglit  by 
respondent  to  recover  the  sum  of  $500  for 
services  as  an  attorney  and  counselor  at  law 
in  "prosecuting  and  conducting, certain  caus- 
es in  the  superior  court  of  the  state  of  Wash- 
ington for  the  county  of  Island,  In  which 
said  causes  said  defendants  (appellants)  were 
plaintiffs  and  Henry  Alexander  and  Kitty 
Alexander  were  respondents."  Respondent 
also  claims  the  sum  of  $50  by  way  of  ex- 
penses, costs,  and  disbursements  necessarily 
Incurred  in  the  proeecution  of  said  suit  In 
his  complaint  it  is  alleged  "that  said  serv- 
ices were  reasonably  worth  the  sum  of  $500, 
and  that  Bald  defendants  (appellants)  prom- 
ised and  agreed  to  pay  vi'lmt  the  anme  were 
reasonably  worth."  The  answer  of  the  ap- 
pellants merely  denied  that  the  "services 
were  worth  the  sum  of  $500,  or  arty  sum 
whatever,"  and  for  an  afllrmatlve  defense 
set  up  that  the  matter  had  been  adjudicated 
in  a  trial  between  the  same  parties  on  fhe 
same  subject-matter.  There  was  a  verdict 
for  respondent  In  the  sum  of  $225,  and  from 
judijincnt  entered  thereupon,  and  an  order 
denying  a  new  trial,  this  appeal  has  been 
taken. 

Upon  the  trial  appellants  offered  to  show 
that  they  had  emjiloyed  other  attorneys  to 
prepare  the  pleadings  and  try  the  identical 
causes  referred  to  in  respondent's  complaint 
The  proof  was  excluded,  and  this  ruling  la 
assigned  as  error.  The  apparent  object  of 
this  testimony  wa.<i  to  dispute  the  amount 
and  extent  of  plaintilT'a  sei-vlcea.  The  re- 
spondent contended,  and  the   court  below 
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held,  that  appellants  could  not,  under  their 
answer,  deny  that  the  services  were  rendered 
by  respondent,  and  that  appellants  should  be 
confined  to  the  question  of  the  value  of  the 
services  so  rendered;  and  we  think  the  rul- 
ing was  correct  It  was  the  right  of  appel- 
lants to  have  demanded  a  bill  of  particulars, 
or  to  have  required  a  more  definite  state- 
ment. If  the  character  and  extent  of  the 
services  were  Indefinitely  set  forth  In  the 
complaint;  but  under  a  mere  denial  of  the 
value  of  the  services  they  were  not  entitled 
to  show  that  the  services  were  not  rendered. 
Van  Dyke  v.  Magulre,  57  N.  T.  429.  The 
court  committed  no  error  In  allowing  re- 
<«pondeut  to  testify  as  to  the  amount  expend- 
ed by  him  for  hotel  and  traveling  expenses, 
nor  in  limiting  the  cross-examination  of  the 
witnesses  Scott  and  Coleman,  nor  in  the  In- 
struction given  the  Jury  concerning  the  ef- 
fect to  be  given  the  testimony  upon  the  sub- 
ject of  the  value  of  professional  services.  We 
do  not  think  that  the  language  of  the  instruc- 
tion was  calculated  to  mislead  the  Jury,  and 
It  is  manifest  from  the  verdict  that  such 
could  not  have  been  Its  eftect 

Coming  now  to  the  question  of  former  ad- 
judication of  the  matters  Involved  In  this 
controversy,  It  appears  from  the  record  that 
respondent  had  Instituted  a  prior  suit  to  re- 
cover the  sum  of  $500  as  attorney's  fees. 
That  action  was  founded  upon  an  express 
contract  to  pay  said  sum  for  said  services. 
No  other  question  was  litigated  therein. 
The  question  of  the  reasonable  value  of  re- 
spondent's services,  or  of  respondent's  right 
to  recover  such  reasonable  value,  was  with- 
held from  the  consideration  of  the  Jury  In  the 
trial  of  that  case.  Referring  to  this  prior 
suit,  which  was  relied  upon  as  a  bar  to  re- 
spondent's right  to  recover  in  this  action,  the 
learned  coimsd  for  appellants  upon  the  trial 
of  this  cause  below  admitted  that  no  evi- 
dence was  ottered  In  the  former  trial  to 
prove  what  the  services  were  worth,  but  that 
the  only  question  submitted  for  determina- 
tion was  upon  re^ondent's  theory  of  an  ex- 
press contract.  We  think  the  law  is  well 
settled  that  a  Judgment  In  a  former  suit  on 
an  express  contract  is  not  a  bar  to  the  sec- 
ond suit  on  a  quantum  meruit  for  the  same 
services,  and  to  determine  whether  a  former 
Judgment  is  a  bar  to  a  subsequent  action  It 
is  necessary  to  Inquire  whether  the  same  evi- 
dence would  have  maintained  both  of  such 
actions.  1  Freem.  Judgm.  i  259;  Kirkpat- 
rick  v.  McBlroy  (N.  J.  Err.  &  App.)  7  Atl. 
047.  In  Taylor  ▼.  Castie,  42  Cal.  372,  the 
court  say:  "The  cause  of  action  is  said  to 
be  the  same  where  the  same  evidence  will 
support  both  actions;  or,,  rather,  the  Judg- 
ment In  the  former  action  will  be  a  bar,  pro- 
vided the  evidence  necessary  to  sustain  a 
Judgment  for  the  plaintiff  in  the  present  ac- 
tion would  have  authorized  a  Judgment  for 
the  plaintiff  in  the  former."  In  2  Black, 
Judgm.  i  726,  the  learned  author  says:  "For 
the  purpose  of  ascertaining  the  Identity  of 


the  causes  of  action,  the  authorities  gener- 
ally agree  in  accepting  the  following  test  as 
sufficient:  Would  the  same  evidence  support 
and  establish  both  the  present  and  the  for^ 
mer  cause  of  action?  If  so,  the  former  re- 
covery is  a  bar;  If  otherwise.  It  does  not 
stand  In  the  way  of  the  second  action,"  We 
have  examined  the  error  assigned  by  appel- 
lants In  permitting  respondent  to  explain  the 
record  of  the  former  trial,  but  think  that  no 
error  was  committed.  If,  however,  we  were 
constrained  to  the  opposite  view,  the  same  re- 
sult would  follow,  in  view  of  the  admissions 
made  by  appellants'  counsel  upon  the  trial  of 
this  case  In  the  court  below  aa  to  the  pro- 
ceedings occurring  upon  the  trial  of  the  for- 
mer action,  which  resulted  In  a  Judgment 
for  defendants.  No  substantial  error  ap- 
pearing In  the  record,  the  judgment  will  be 
affirmed. 

ANDERS    and    DTJNBAE,    JJ.,    concur. 
HOYT,  0.  J.,  dissents. 


Oi  Wash.  313) 
OWEN  et  aL  v.  ST.  PAUL,  M.  &  M.  RY.  CO. 

(Supreme  Court  of  Washington.    July  16,  1895.) 

CONDEUNATIOS  FbOCEEDISGS — NECESSITY  Or  NO- 
TICE TO  Landowner— Estoppel  to  Claih 
Land— Ambmdmekt  op  Complaint. 

1.  Ejectment  will  lie  against  a  railroad  com- 
pany for  land,  obtained  by  it  under  condemna- 
tion proceedings,  at  the  suit  of  one  not  a  party 
to  the  proceedings,  who  claims  title  under  an 
unrecorded  deed  executed  before  the  filing  of 
lis  pendens  in  such  proceedings,  when  it  appears 
that  such  person  had  possession  of  the  land  im- 
der  a  contract  of  sale,  and  the  railroad  company 
offered  to  buy  the  land  before  commencing  the 
proceedings. 

2.  Where,  In  condemnation  proceedings  by 
a  railroad  company,  counsel  for  defendant  states 
that  defendant  does  not  claim  the  land  sought 
to  be  condemned,  the  fact  that  the  real  owner, 
not  a  party  to  the  proceedings,  testifies  to  the 
value  of  the  land,  will  not  estop  him  from  sub- 
sequently maintaining  ejectment  against  the 
railroad  company  for  the  land. 

3.  An  amendment  of  a  complaint  in  an  ac- 
tion of  ejectment  so  as  to  show  that  the  proper- 
ty sued  for  is  community  property  is  properly  al- 
lowed. 

Appeal  from  superior  court,  Snohomish 
county;   Henry  McBiide,  Judge. 

Action  by  Maria  Owen  and  Nels  Owen,  her 
husband,  against  the  St  Paul,  Minneapolis  & 
Manitoba  Railway  Company  for  possession 
of  land.  From  a  Judgment  fw  plaintiffs,  de- 
fendant appeals.    Afilrmed. 

Bnilte,  Shei>ard  &  Woods,  for  appellant 
A.  W.  Frater,  for  respondents. 

DUNBAR,  J.  This  Is  an  action  In  eject* 
ment  brought  by  Maria  Owen  and  her  hus- 
band, Nels  Owen,  against  the  St.  Paul,  Miime- 
apolis  &  Manitoba  Railway  Company.  It  Is 
alleged  that  the  plaintiffs  had  the  right  to 
immediate  possessiou  of  the  land,  and  that 
the  defendant  was  In  possession,  and  wrong- 
fully withheld  the  same  from  plaintiffs.  The 
prayer  of  the  complaint  was  that  the  plain- 
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tiffs  recover  from  tbe  defendant  the  posses- 
sion of  said  land,  and  all  thereof,  with  the 
appurtenances,  and  their  costs  and  disburse- 
ments. The  answer  of  the  defendant  denied 
the  material  allegatians  of  the  complaint,  ex- 
cept that  the  defendant  was  in  possession  of 
the  land  in  dlqpate,  which  was  lot  11  in  block 
3  of  Highland  Park  AddiUon  to  Sultan  City; 
and  for  an  affirmative  defense  pleaded  that 
on  or  about  April  23,  1892,  proceedings  were 
b^xm  in  the  superior  court  of  Snohomish 
county  by  the  defendant  against  one  Al- 
marlon  W.  Oraves  and  the  American  Mort- 
gage Company  to  condemn  and  appropriate 
to  the  nse  of  the  company  a  strip  of  land 
across  Highland  Park  Addition  which  includ- 
ed said  lot  11  in  question  in  this  suit,  and 
alleged  that  a  notice  of  the  pendency  of  this 
condemnatian  proceeding  was  duly  filed  in 
the  <^ce  of  the  county  auditor  of  Snohomish 
county  on  the  23d  day  of  April,  1892,  by 
which  due  notice  was  given  to  the  said  Al- 
marion  W.  Graves  and  the  American  Mort- 
gage Company,  and  to  all  other  persons 
whatsoever,  that  said  suit  liad  l>een  begun; 
set  up  the  paragraphs  and  determination  of 
said  condemnation  proceedings  at  length; 
that  a  Jury  was  summoned,  a  trial  had,  and 
that  the  Jury  returned  a  verdict  for  the  sum 
of  $1,342,  awarding  the  same  to  tbe  said 
Graves,  for  the  taking  of  the  said  strip  of 
land  descriljed  in  the  petition,  including  said 
lot  11  in  question  in  this  suit;  alleging  that 
a  decree  of  appropriation  followed,  and  that 
by  said  decree  of  appropriation  the  defend- 
ant acquired  title  to  said  lot;  and  also  alleged 
fraud  and  collusion  between  the  plaintiffs 
and  Graves  by  which  they  sought  to  compel 
the  defendant  to  pay  a  greater  price  for  the 
right  of  way  than  it  was  fairly  worth,  and 
that  the  plaintiffs  never  had  acquired  any 
title  or  interest  whatsoever  in  said  lot,  and 
that  whaterver  interest  they  did  have  was 
sulwrdlnate  to  the  title  acquired  by  the 
railroad  company  In  said  condemnation  pro- 
ceedings; and  prayed  that  the  action  might 
be  dismissed  at  the  cost  of  the  complainants. 
The  reply  of  the  plaintiffs  denied  each  and 
every  allegation  contained  in  the  separate  and 
affirmative  answer  of  the  defendant.  A  jury 
was  waived  and  the  case  was  tried  before 
the  presiding  Judge,  and  Judgment  rendered 
In  favor  of  respondents  in  accordance  with 
tbe  prayer  of  the  complaint 

Many  points  are  discussed  by  appellant  in 
this  case  which  it  seems  to  us  are  not  perti- 
nent to  the  case;  but  there  are  one  or  two ' 
main  propositions  upon  which  the  cause  must 
depend.  First,  were  tbe  respondents  in  any 
way  botmd  by  the  decree  of  the  ccart  in  the 
condemnation  proceedings  pleaded  by  appel- 
lant? If  the  court  in  that  case  had  Juris- 
diction of  the  subject-matter  and  Jurisdiction 
of  these  respondents,  it  cannot  be  denied  that 
they  are  estopped  from  bringing  this  action. 
If  It  did  not,  then  the  respondents  had  a  legal 
tight  to  bring  this  action  In  ejectment,  -and 
under  the  testimony  in  this  case  they  should 


prevail.  It  is  conceded  that  no  notice  was  di- 
rectly given  to  respondents  in  the  condemna- 
tion proceedings,  and  tiiat  they  are  not  made 
parties  to  the  actlou.  The  lis  pendens  in  the 
proceedings  was  filed  April  23,  1892,  and  the 
condemnation  suit  was  tried  May  26,  1892. 
The  testimony  In  this  case  shows  that  the 
respondents  made  a  verbal  agreement  with 
Graves  to  purchase  this  lot  in  questicm  in  the 
month  of  April,  1891;  that  they  at  that  time 
paid  $5  in  money,— the  agreed  price  of  the 
lot  being  $100,— entered  upon  possession  of  the 
lot,  and  made  valuable  improvements  there- 
on, to  wit,  a  livery  stable,  the  possession  of 
which  they  maintained  tmtil  they  were  ousted 
by  the  railroad  as  a  result  of  the  order  of  the 
court  in  the'condetonatloD  proceedings  above 
referred  ta  February  19,  1892,  another  pay- 
ment of  $20  was  made,  and  on  AprU  22d  fol- 
lowing a  payment  of  $80,  which  completed 
the  payment  for  the  lot;  and  on  that  day  a 
deed  was  executed  in  due  form  of  law  from 
Graves  to  the  respondents  for  said  lot,  which 
deed  was  recorded  on  May  2,  1892.  The  con- 
tentlcm  of  appellant  is  that  by  reason  of  the 
filing  of  its  notice  of  pendency  of  action  in 
the  condemnation  proceedings  it  acquired  a 
right  In  lot  11  priM'  to  the  claim  of  resp<md> 
ents  upon  an  unrecorded  deed,  and  that  the 
decree  of  appropriation  subsequently  obtained 
on  June  4,  1892,  related  back  to  the  time  of 
the  filing  of  the  notice  of  the  pendency  of 
the  action  on  April  23, 1892,  so  as  to  complete 
its  title  and  give  It  priority  over  the  unrecord- 
ed deed  of  resi^ndents.  '  We  do  not  think  this 
contention  can  be  sustained  under  the  facts 
in  this  case,  for,  whatever  may  have  been 
their  rights  under  tbe  statute  in  the  case 
where  no  actual  notice  of  the  respondents' 
interests  existed,  the  reccHTd  In  this  case  over- 
whelmingly shows  that  appellant,  the  rail- 
road company,  through  its  authorized  agents, 
had  actual  notice  of  tbe  title  and  claim  of 
these  respondents;  and,  that  being  the  case, 
appellant  cannot  rely  upon  the  lack  of  con- 
structive notice  provided  for  by  the  statute, 
for,  where  actual  occupancy  and  visible  pos- 
session are  proven,  notice  is  presumed,  and 
the  parties  in  a  case  of  this  kind  would  re- 
quire to  be  brought  into  court  by  a  due  pro- 
cess of  law.  This  outside  of  all  questions  of 
the  constitutional  power  of  the  legislature  to 
authorize  property  to  be  taken  by  eminent 
domain  without  notice  and  an  (^portunity 
to  be  heard.  Not  only  were  circumstances 
proven  in  this  case  such  as  would  put  a  pru- 
dent man  on  his  guard,  and  from  wliich  ac- 
tual notice  might  be  inferred,  but  the  testi- 
mcmy  shows  that  actual  notice  was  given,  and 
that  the  right  of  way  agents  of  the  railroad 
company  sought  these  respondents  out  and 
made  propositions  to  them,  looking  towards 
buying  the  right  of  way  through  this  lot, 
prior  to  the  time  the  condemnation  proceed- 
ings  were  instituted.  RespMident  Owen  tes- 
tified that  Col.  Crook,  the  main  right  of  way 
agent  of  the  company,  agreed  to  settle  with 
him  for  this  lot.    It  seems  that  at  the  time 
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he  had  some  conTersatlon  with  him  with  ref- 
erence to  purchasing  another  bouse  and  lot 
on  the  east  side  o(  the  river,  but  the  witness 
positively  states  that  he  also  said  that  lie 
would  settle  tor  the  lot  which  the  bam  was 
on  (the  lot  In  dispute).  And  Mr.  Sherwood, 
a  disinterested  witness,  testifies  that  George 
James,  a  right  of  way  agent  of  appellant, 
asl^ed  him  to  make  Mr.  Owen  an  offer  of 
another  lot  in  place  of  the  one  in  dlsT)ute; 
and  on  cross-examination,  in  answer  to  the 
question  of  appellant's  counsel  whether  or 
not  the  lot  he  talked  about  was  the  lot  where 
respondents'  house  was,  on  the  east  side  of 
the  river,  he  replied:  "No.  The  lot  across 
the  river,  where  the  l)am  is;"  and  again, 
in  answer  to  a  question  of  the  same  import, 
namely,  "Was  not  that  what  you  had  your 
conversation  with  Mr.  James  about?"  he  re- 
plied: "No.  The  conversation  was  with  re- 
gard to  the  bam  propwty."  And  the  wit- 
ness testified  that  this  conversation  and  this 
offer  occurred  prior  to  the  commencement  of 
the  condemnation  proceedings.  Mrs.  Owen 
also  testified  substantially  to  the  same  effect 
as  to  the  offer  made  by  the  right  of  way 
agent.  There  is  a  feeble  attempt  on  the  part 
of  the  witness  Crook  to  contradict  these 
proofs  on  the  part  of  the  respondents,  though 
he  says  that  he  thinks  that  the  respondents 
made  claim  to  this  lot  about  the  time  the 
pi-oceedings  were  commenced.  In  answer  to 
the  question,  "The  first  you  heard,  then,  that 
they  claimed  any  title  to  the  land,  was  in 
the  condemnation  proceedings?"  he  said: 
"Yes,  sir.  When  we  talked  of  commencing 
the  proceedings,  and  I  think  about  the  time 
when  they  were  first  commenced,  as  near  as 
I  can  recollect."  In  answer  to  another  ques- 
'  tion,  he  says:  "The  first  talk  that  I  remember 
having  with  him  was  about  the  time  the  con- 
Uumnation  proceedings  were  commenced.  He 
told  me  that  he  owned  a  bam,  and,  I  think, 
that  he  owned  a  lot  at  that  time;  and  I 
asked  him  what  he  considered  them  worth, 
and  made  a  proposition  to  buy  the  barn." 
So  that  it  seems,  even  from  the  appellant's 
own  witnesses,  that,  really  before  the  com- 
mencement of  proceedings,— namely,  at  the 
time  they  talked  of  commencing  them,— they 
were  notified  of  respondents'  ownership,  and 
really  made  a  proposition  to  respondent  Owen 
to  buy  the  property  from  him.  Conceding 
that  the  testimony  of  witness  Crook  is  ab- 
solutely true,  it  was  the  duty,  then,  of  ap- 
pellant, by  supplemental  proceedings,  to 
'  have  made  these  respondents  parties  to  the 
action;  but  under  the  testimony  In  this  case 
the  court  had  a  right  to  conclude  that  appel- 
lant had  notice  of  the  ownership  of  respond- 
ents prior  to  the  commencement  of  the  con- 
demnation proceedings.  It  is  urged  by  ap- 
pellant that  respondents  ought  to  be  now  es- 
topped from  the  fact  that  respondent  Nels 
Owen  was  In  attendance  at  court  at  the  trial 
of  the  railroad  company  with  Graves,  and 


that  he  gave  testimony  with  regard  to  the 
value  of  the  strip  of  land  sought  to  be  con- 
demned. It  appears  from  the  evidence, 
however,  and  is  conceded  by  the  statement 
made  to  the  court  below  by  the  counsel  for 
appellant,  that  Graves'  attorney-  In  that  case 
announced  that  Graves  was  not  the  owner  of 
this  particular  lot,  and  that  he  made  no  de- 
mands for  damages  for  its  condemnation. 
Under  such  an  announcement,  we  do  aot  think 
that  the  re^>ondent  Nels  Owen  was  under 
any  obligation  to  Intervene  In  the  case,  but 
he  was  Justified  In  resting  upon  his  C(»istitn- 
tlonal  right  to  be  notified  and  have  his  day 
In  court  before  his  property  should  be  taken 
from  lilm.  It  is  also  claimed  that  respond- 
ents should  be  estopped  from  the  fact  that 
they  knew  of  the  location  of  this  right  of  way, 
and  permitted  the  railroad  company  to  take 
possession.  We  do  not  think  the  evidence 
justifies  this  conclusion.  It  was  no  doubt 
known  in  the  fall  of  1891  that  the  railroad 
company  would  build  Its  road  through  the 
city  of  Sultan,,  but  there  is  nothing  to  show 
tliat  the  definite  location  of  the  line  of  the 
i-oad  was  located  or  known  to  the  citizens  of 
that  city. 

We  do  not  think  that  the  court  abused  its 
discretion  in  allowing  respondents  to  modify 
their  complaint  so  as  to  show  that  the  proper- 
ty was  community  property.  This,  under  the 
circumstances  of  the  case,  was  in  furtherance 
of  justice,  and  appellant  was  in  no  way  in- 
jured by  the  change  allowed.  There  was  no 
attempt  on  the  trial  of  the  cause  to  prove 
the  allegations  of  fraud  and  collusion  made 
in  the  complaint,  so  that  it  appears  to  us, 
upon  an  examination  of  the  whole  record, 
that  respondents  entered  Into  this  agre^nent 
to  purchase  this  lot  in  good  faith;  that  they 
entered  into  possession  of  the  same,  and  made 
valuable  improvements  upon  it,  and  received 
title  to  the  same,  before  the  commencement 
of  the  condemnation  proceedings;  that  they 
had  no  notice  of  such  proceedings,  were  not 
In  any  way  made  parties  thereto,  had  no 
opportunities  to  litigate  their  rights,  and  that 
appellant  had  actual  notice  of  the  title  and 
ownership  of  respondents,  and  that  therefore 
the  respondents  were  in  no  way  bound  by  the 
judgment  rendered  In  the  condemnation  pro- 
ceedings; that,  as  to  them,  such  proceedings 
were  actually  void,  and  without  effect,  and 
that  such  judgment,  therefore,  was  no  de- 
fense to  their  action  in  ejectment  The  judg- 
ment will  therefore  be  aiBrmed,  and  the  ap- 
pellant will  be  allowed  30  days  from  the  en- 
tering of  this  judgment  to  carry  into  effect 
the  condemnation  proceedings  pi-ovided  for 
in  the  Judgment  below;  or,  in  other  words, 
the  conditions  of  said  judgment  will  com- 
mence to  run  from  the  date  of  this  judg- 
ment. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 
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BLUMENTHAL  et  al.  t.  PACIFIC  MEAT 

CO. 
(Supreme  Court  of  Washington.    July  17, 1895.) 

CoMP),AisT — Aider  bt  Answer— Appeal — Assios- 
MEKT  OF  Brrob— Judicial  Notice. 

1.  A  complaint  which  shows  a  breach  of 
contract,  and  damage  to  plaintiff  by  the  breach, 
is  sufficient  when  attacked  for  the  first  time  after 
answer. 

2.  Witnesses  will  be  held  competent  in  the 
absence  of  an  assignment  of  error  raising  the 
question  of  their  competency. 

3.  Where,  on  suit  for  breach  of  contract  of 
sale  of  cattle,  the  evidence  shows  the  marliet 
price  of  cattle  at  another  place  than  that  named 
in  the  contract  for  delivery,  judicial  notice  will 
be  taken  of  the  nearness  of  the  two  places  to 
each  other,  so  as  to  render  evidence  of  the  mar- 
ket price  in  the  f  onuer  evidence  of  what  it  was 
in  the  latter. 

Appeal  from  superior  court.  King  county; 
T.  J.  Hamee,  Judge. 

Action  by  I.  Blumenthal  and  another 
against  the  Pacific  Meat  Company  for  breach 
of  a  contract  of  sale.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

F.  (3ampbdl,  for  appellant  Burt  J.  Hum- 
phrey, Kills  De  Bruler,  and  W.  H.  Jackson, 
for  respondents. 

HOYT,  0.  J.  Respondents  brought  this  ac- 
tion to  recover  damages  for  the  alleged 
breach  of  a  contract  for  the  sale  of  neat  cat- 
tle. The  answer  of  appellant  contained  cer- 
tain denials,  and  set  up  certain  facts  by  way 
of  affirmative  defense,  which  were  denied  by 
the  reply.  The  trial  resulted  in  a  Judgment 
for  the  plaintiffs,  to  reverse  which  this  ap- 
peal has  been  prosecuted. 

The  appellant  objected  to  the  Introduction 
of  any  evidence,  for  the  alleged  reason  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  objection 
was  overruled,  and  such  i-uling  furnishes  the 
first  ground  upon  which  a  reversal  of  the 
Judgment  is  sought.  A  reversal  is  also 
sought  upon  the  ground  that  the  evidence 
was  not  sufliciait  to  support  the  verdict.  If 
the  sufficiency  of  the  complaint  is  to  be  de- 
termined by  the  same  rules  under  the  circum- 
stances cf  this  case  as  it  would  have  been 
liad  it  been  seasonably  attacked  by  a  motion 
or  demurrer,  there  would  oe  some  grounds 
tor  the  contention  that  It  was  insufficient. 
But  this  Is  not  the  rule.  A  complaint  season- 
ably attacked  by  motion  or  demurrer  will  be 
held  to'be  insufficient  if  the  facts  are  not  so 
stated  as  to  clearly  show  the  right  of  the 
plaintift  to  recover,  and  upon  what  particu- 
lar theory  or  reason  such  right  Is  founded. 
Bat.  if  tested  after  answer,  it  will  be  held 
to  be  sufficient  if  the  facts  stated  will  Justify 
a  recovery  upon  any  theory  upon  which  a 
right  can  be  founded.  Tested  by  the  latter 
rule,  the  complaint  was  sufficient.  Such 
facts  were  set  out  as  to  show  that  there  had 


been  a  violation  of  a  contract  made  by  the 
appellant  with  the  respondents,  and  that  on 
account  of  such  violation  the  respondents 
had  been  damaged. 

As  to  the  other  question,  after  the  introduc- 
tion of  proofs  by  the  respective  parties,  the 
court  Instructed  the  Jury  as  to  the  rules 
which  should  govern  in  its  determination  of 
the  questions  submitted  to  them.  To  these 
Instructions  no  exceptions  were  taken,  and  it 
must  follow  that  If  the  evidence  was  suffi- 
cient upon  any  theory  which  might  be  sug- 
gested, such  verdict  must  stand.  If  excep- 
tions had  been  taken  to  the  instructions  of 
the  court,  it  might  have  been  our  duty  to 
have  gone  into  the  evidence  somewhat  in  de- 
tail to  determine  whether  or  not  the  theory 
upon  which  the  cause  was  submitted  to  the 
Jury  found  support  therein.  But,  no  fault 
having  been  found  with  the  theory  under 
which  the  cause  was  submitted  to  the  Jury, 
the  only  thing  which  we  have  to  do  is  to 
see  whether  there  was  evidence  which  war- 
ranted the  Jury,  upon  the  theory  on  which 
the  cause  was  submitted,  in  finding  for  the 
plalntiflfs.  That  the  evidence  was  sufficient 
to  warrant  a  verdict  for  the  plaintiffs  under 
the  Instructions  given,  upon  the  theory  that 
the  market  price  of  the  cattle  had  been 
shown,  is  conceded  by  the  appellant,  except 
that  It  is  claimed  by  it  that  the  witnesses 
who  testified  to  such  market  price  were  not 
competent  to  so  testify,  and  that  the  proof 
in  relation  thereto  was  as  to  the  market  val- 
ue in  Seattle,  instead  of  in  PuyaJlup,  where 
the  cattle  were  to  be  delivered.  'XTie  wit- 
nesses must  be  held  to  have  been  competent, 
for  the  reason  that  the  errore  assigned  do  not 
raise  the  question  of  their  competency.  The 
court  will  take  Judicial  notice  of  the  distance 
between  Seattle  and  Puyallup,  and  their  re- 
lation to  each  other,  from  which  It  will  be 
apparent  that  the  market  price  for  neat  cat- 
tle would  not  be  so  different  in  the  two  pla- 
ces that  evidence  as  to  what  it  was  in  one 
would  not  be  sufficient  to  show  substantially 
what  It  was  in  the  other, 

Several  other  questions  have  been  suggest- 
ed in  the  brief  of  the  appellant,  but  under 
the  two  alleged  errors  above  stated,  which 
are  all  that  are  contained  in  its  brief,  we 
are  not  called  upon  to  say  anything  in  ref- 
erence thereto.  That  the  cause  was  submit- 
ted to  the  Jurj'  upon  proper  issues  and  upon 
a  theory  warranted  by  the  proofs  must  be 
conclusively  presumed,  for  the  reason  that 
no  exceptions  were  taken  to  the  instructions; 
and  we  are  of  the  opinion  that  the  pleadings 
and  pro<tfs  were  sufficient  to  sustain  the 
verdict  rendered  ui>on  the  Issues  and  theory 
presented  to  the  Jury  by  such  instructions. 
The  Judgment  must  be  affirmed. 

SCOTT.  J.,  concurs.  ANDERS.  DUNBAR, 
and  GORDON,  JJ.,  concur  in  the  result 
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.      ROBERTSON  t.  WOOLLBY  et  al. 

(Supreme  Court  of  Washington.    July  17, 1885.) 

Amdmpbit— PLEADiNa— Vknuor  and  Purchases 
— KEOovBRr  OF  Pbiok  Paid. 

1.  The  complaint,  in  an  action  to  recover 
the  balance  due  for  work  performed,  need  not 
allege  a  demand. 

2.  Where  the  vendor  refuses  to  execute  a 
bond  for  a  conveyance,  as  required  by  the  con- 
tract of  sale,  the  vender  does  not,  by  failure  to 
rescind  the  contract  within  a  reasonable  time, 
waive  his  right  to  recover  the  purchase  price 
paid. 

Appeal  from  superior  court,  Skagit  coun- 
ty; Henry  McBride,  Judge. 

Action  by  W.  D.  Robertson  against  P.  A. 
WooUey  and  others,  partners  as  the  Skagit 
River  Lumber  &  Shingle  (Company,  There 
was  a  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Metcalfe  &  Jurey,  for  i^pdlants.  Sinclair 
&  Smith,  for  respondent 

DUNBAR,  3.  The  respondent,  Robertson, 
brought  bis  action  below  against  the  appel- 
lants on  two  counts.  The  first  was  for  the 
sum  of  $315.25,  with  Interest  from  the  6th 
day  of  March,  1892,  at  the  rate  of  10  per 
cent  per  annum,  for  work  performed  for 
and  at  the  special  Instance  and  request  of 
tbtf  appellants.  The  second  cause  of  action 
alleges  that  the  respondent's  wife,  Sarah  J. 
Robertson,  entered  into  a  contract  with  the 
appellants  to  buy  certain  lots  in  the  town 
of  WooUey,  Skagit  county.  Wash.  The  con- 
tract was  that  the  said  Sarah  J.  Robertson 
was  to  pay  to  the  appellants  $500  for  said 
lots,  $100  to  be  paid  down  and  the  other 
$4(X)  to  be  paid  at  the  end  of  a  year;  that  a 
deed  was  to  be  made  for  said  lots;  and  that 
the  appellants  agreed,  upon  the  payment  of 
$100,  to  execute  a  bond  for  the  making  of 
■aid  deed;  that  the  apitellants  had  refused 
to  comply  with  their  contract  and  refused 
to  execute  the  bond;  and  that  the  demand 
had  been  made  for  the  return  of  the  $100; 
and  an  assignment  of  said  claim  bad  been 
made  to  the  respondent  The  defendant  P.' 
Ik  WooUey  separately  answered,  denying 
that  he  was  a  member  of  the  partnership 
sued.  The  other  defendants  answered,  de- 
nying that  the  labor  performed  by  the  plain- 
tiff was  performed  as  alleged  In  the  com- 
plaint; and  for  an  affirmative  answer,  in 
substance,  claimed  that  under  the  agree- 
ment which  they  made,  the  api)ellant8  were 
to  furnish,  seU,  and  deliver  to  respondent, 
on  account  of  a  reasonable  value,  certain 
goods,  wares,  and  merchandise,  provisions, 
and  supplies,  as  should  be  requested  by  the 
respondent  necessary  for  the  supiport  of 
himself  and  famUy  while  In  the  employ  of 
the  appellants,  and  aiao  to  famish  him  cer- 
tain lumber  and  materials,  such  as  should 
be  requested,  for  the  improvement  of  said 
real  property;  and,  under  and  by  which  said 
agreement  the  respondent  agreed  to  perform 


work  and  labor,  at  the  usual  and  reasonable 
sum  per  day,  in  payment  of  the  balance  of 
the  purchase  price  of  the  said  real  property, 
and  also  in  payment  of  such  goods,  wares, 
and  merchandise  to  be  furnished  under  and 
by  said  agreement;  that,  on  or  about  the 
10th  day  of  July,  1890,  In  pursuance  of  said 
agreement,  and  at  the  special  instance  and 
request  of  the  respondent  they  caused  to  be 
executed  and  delivered  to  the  said  Sarah  J. 
Robertson,  wife  of  the  respondent  a  good 
and  sufficient  bond  for  a  deed  to  said  real 
property;  that  the  bond  for  a  deed  was  ex- 
ecuted and  deUvered  to  said  Sarah  J.  Rob- 
ertson, and  taken  by  her  in  her  name  for  the 
convenience  of  the  respondent  and  In  trust 
for  him,  and  for  no  other  purpose.  They  al- 
leged the  furnishing  of  the  goods  and  lum- 
ber to  the  amount  of  $761.89;  admitted  the 
reasonable  value  of  the  work  to  be  $914.75; 
and  alleged  the  nonpayment  of  the  sum  of 
$500,  excepting  the  cash  payment;  and  de- 
manded a  balance  In  the  sum  of  $226  on  the 
general  account  with  interest  from  the  5th 
day  of  March,  1892,  at  the  legal  rate;  al- 
leged that  they  caused  a  good  and  sufficient 
deed  of  conveyance  to  be  duly  executed  on 
the  2d  day  of  April,  1892,  which  they  ffied 
with  their  answer  to  the  original  complaint 
(the  cause  being  tried  under  an  amended 
complaint).  Upon  the  issues  made  by  the 
pleadings  the  case  went  to  trial,  and  a  ver- 
dict was  rendered  in  favor  of  the  respond- 
ent for  $512.80. 

The  first  contention  of  the  appellants  is 
that  the  statement  of  the  first  cause  of  action 
does  not  state  facta  sufficient  to  constitute 
a  cause  of  action,  for  the  reason  that  the  al- 
legations thereof  show  the  first  cause  of  ac-- 
tlon  Is  to  recover  an  alleged  balance  due  up- 
on their  mutual  current  account  and  it  is 
not  aUeged  that  any  demand  for  the  pay- 
ment of  the  balance  was  ever  made..  We  do 
not  think  the  complaint  is  properly  subject 
to  this  criticism,  as  it  does  not  show  a  mu- 
tual current  account  for  which  any  demand 
was  necessary.  It  alleges  in  terms  an 
amount  of  money  due. 

The  other  contention,  that  the  purehase 
money  was  waived  by  the  failure  to  claim 
the  rescission  within  a  reasonable  time,  we 
do  not  think  can  be  sustained.  According 
to  tbe  testimony  of  the  respondent  which 
the  jury  from  their  verdict  evidently  believ- 
ed, the  payment  of  $100  was  made,  and  the 
appellants  came  into  possession  of  that 
amount  of  money  of  the  respondent,  upon  a 
contract  to  do  certain  things,  which  they  re- 
fused to  do.  They  refused  to  proceed  any 
further  or  make  the  contract,  according  to 
the  agreement;  and  there  was  nothing  to  re- 
scind, and,  upon  such  refusal,  respondent 
was  entitled  to  the  money  advanced. 

Many  questions  which  are  raised  by  the 
appellants  in  this  case  are  settled  by  the  ver- 
dict of  the  jury.  According  to  the  testi- 
mony of  the  respondent  the  appeUants  in- 
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Misted  upon  changing  tb«  agreement  He 
teetlfiefl  tbat,  under  the  agreement,  he  was 
to  hare  a  year  within  which  to  pay  the  $400, 
and  that  when  the  appellants  proffered  the 
bond,  the  condition  Incorporated  was  tbat  It 
was  to  be  paid  within  six  months,  and  that 
the  respondent  thereupon  refused  to  enter 
Into  such  contract,  and  the  appellants  re- 
fused to  comply  with  the  agreement  This 
testimony  Is  contradicted  by  the  appellants, 
and  flatly  eontmdlcted.  But  it  was  the 
province  of  the  jury  to  determine  the  truth 
of  the  matter  in  Issue  by  the  testimony  of 
tbe  witnesses,  and  they  have  determined 
that  question  in  favor  of  the  contention  of 
the  respondent 

The  other  proposition,  via.  that  P.  L.  Wool- 
ley  was  not  a  member  of  the  corporation, 
has  also  been  determined  by  the  same  trl- 
bnnaL  We  do  not  agree  with  the  appellants 
that  there  was  no  testimony  tending  to  show 
that  he  was  a  partner.  The  fact  that  he  was 
a  bookkeeper  for  several  years  In  the  con- 
cern; that  be  admits  that  he  was  a  partner 
in  the  store  business;  that  the  business  of 
the  store  and  the  business  of  the  partnership 
were  intimately  connected;  that  they  had  the 
same  bookkeeper  and  secretary;  that  their 
business  was  transacted  In  the  same  office, 
and  that  the  same  books  were  used;  the  fur- 
ther fact  that  the  blUbeads  which  were  used, 
and  upon  which  the  respondent's  account 
was  made,  had  described  P.  L.  WooUey  as 
one  of  the  members  of  the  corporation,  and 
the  secretary  of  the  same;  tbat  these  bill- 
heads were  used  for  about  three  years;  the 
statements  of  members  of  the  corporation, 
which  were  sworn  to  by  the  respondent,  and 
other  circumstances  testified  to,— were  tangi- 
ble testimony  tending  to  show  that  P.  L. 
Woolley  was  a  member  of  this  corporation; 
and,  while  the  testimony  may  not  be  suffi- 
cient to  convhice  this  court  that  such  was 
the  case,  there  was  sufficient  testimony  be- 
fore the  Jury  to  sustain  their  verdict 

Several  Instructions  are  discussed  in  ap- 
pellant brief;  but  the  record  shows  that 
there  was  no  exception  to  any  instruction 
except  the  instruction  that  there  was  no  evi- 
dence that  would  entitle  the  defendants  to 
recover  any  amount  under  the  pleadings. 
The  others  were  the  general  exceptions, 
which  this  court  has  so  often  held  did  not 
amount  to  an  exception  under  the  law.  This 
instruction,  we  think,  under  the  testimony, 
was  correct 

The  appellants  Insist  that  whether  or  not 
tbey  should  recover  was  a  question  of  fiict 
which  should  have  been  submitted  to  the 
]ury;  but  nnder  the  pleadings  In  this  case^ 
there  was  no  question  of  fact  submitted  to 
the  Jury,  and  no  proof  offered,  upon  which  a 
Judgment  for  defendants  could  havQ  been  sus- 
tained. The  answer  alleged  that  the  agree- 
ment was  that  the  plaintiff  was  to  i>ay  for 
the  lots  in  work  and  labor,  and  no  proof  at 
an  was  Introduced  to  show  that  the  plaintiff 
refused  to  continue  to  cerform  work  and 
T.41P.D0.1 — A 


labor  In  payment  of  these  lota.  We  think 
the  Jury  were  not  misled  by  the  Instructions 
of  the  court  and  the  Judgment  wUl  tbet»- 
fore  be  affirmed. 

ANDERS,  SCOTT,  and  GORDON,  JJ..  con- 
cur.  HOXT.  C  J.,  dissents. 


(U  Wub.  S43) 
FLINT  et  aL  V.  LONG  et  aL 
(Supreme  Court  of  Washington.    July  17, 1885.) 

ADVKBSB  FoSSBSglOK — COLOB  OF  TlTLB. 

1.  One  who  pnrchases  land  nnder  a  deed  <rf 
certain  lote  aa  platted  obtains  color  of  title  to 
lots  staked  off  aa  such  lots,  though  in  fact  tbey 
are  not  the  lots  called  for  by  the  plat 

2.  A  purchaser  of  a  -dty  lot  bunt  a  fence 
around  three  sides  of  it  the  lot  being  inaccessi- 
ble from  the  fourth  side,  due  to  the  rouglineas 
of  the  EToond;  cleared  it  of  brush  and  timber, 
a  Consraerable  quantity  of  whldi  was  on  it  and 
the  surrounding  lots,  and  planted  shrubbery 
thereon.  BM,  that  his  possession  was  suffi- 
ciently open  to  constitute  adverse  posBession. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  Thomas  Flint  and  another 
against  Franklin  P.  Long  and  another.  There 
was  a  Judgment  for  defendants,  and  plain- 
tiffs appeal.     Affirmed. 

Preston  &  Albertson,  for  appellants.  Greene 
&  Turner,  for  respondents. 

DUNBAR,  J.  The  plaintiffs  and  defend- 
ants in  this  case  derive  their  respective 
claims  of  title  from  a  common  source,  name- 
ly, one  D.  T.  Wheeler  and  his  wife.  The  laud 
in  controversy  Is  a  part  of  the  tract  of  "thir- 
ty acres  off  from  the  south  side  of  the  east 
120  acres  of  what  Is  known  as  the  'C.  D. 
Boren  Donation  Chilm' "  in  the  city  of  Seat- 
tle, of  which  D.  T.  Wheeler  and  wife  were 
on  the  7th  day  of  December,  1870,  seised  and 
possessed  In  fee  simple.  Wheeler  and  wife^ 
on  the  10th  day  of  December,  1870,  being 
still  the  owners  of  a  certain  5  acres  of  said 
30  acres.  In  which  tract  of  6  acres  is  In- 
cluded the  parcel  now  in  dispute,  conveyed 
said  6  acres  to  one  Benjamin  Flint  which 
Flint  afterwards  duly  conveyed  to  appellants. 
The  record  shows  that  said  Wheeler  and 
wife,  on  December  7, 1870,  conveyed  10  acrea 
out  of  the  30  acres  above  mentioned  to  one 
John  Lawler  and  Margaret  KoUock  In  undi- 
vided Interests,  and  that  this  10  acres  was, 
on  April  10,  1882,  partitioned  in  severalty 
between  these  grantees.  This  10  acres  abuta 
on  the  west  boundary  of  the  6  acres  deed- 
ed to  appellants,  and  does  not  overlap  any 
part  of  the  latter  according  to  the  descrip- 
tion In  the  respective  deeds.  Lawler,  how- 
ever, In  platting  his  part  of  the  said  10  acres, 
staked  it  out  on  the  ground,  not  accord- 
ing to  the  description  of  his  deeds,  but  so  as 
to  include  the  west  102  feet  of  the  5  acrea 
owned  by  appellants.  The  land  in  contro- 
vecay  Is  a  part  of  this  strip  of  102  feet,  and 
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colresponcls  with  lots  5  and  6  of  block  4  of 
Lawler's  addition,  as  the  same  were  actually- 
staked  out  on  the  ground.  The  description 
In  the  paper  plat,  however,  follows  the  de- 
scription of  the  Lawler  deeds,  and  does  not 
purport  to  cover  any  part  of  said  strip  of  102 
feet.  The  respondent  Long  became  the  pur- 
chaser of  lots  5  and  6  of  block  4  of  Lawler's 
addition,  so  that  the  question  is,  who  is  en- 
titled to  the  parcel  in  dispute  by  reason  of 
these  conveyances?  At  least  that  would  be 
the  question  if  there  was  not  any  question  of 
the  statute  of  limitations  In  the  case.  Mary 
Monasmith  is  the  tenant  of  respondent  Frank- 
liu  P.  Long  herein,  and  was  made  a  party  to 
this  action,  which  is  an  action  in  ejectmeat 
The  defense  of  adverse  possession  for  10 
years  prior  to  the  commencement  of  the  suit 
under  said  alleged  color  of  title  was  set  up 
by  the  respondents,  and  the  view  we  take 
of  this  issue  renders  unnecessary  the  dis- 
cussion of  any  other  propositions.  Conceding 
the  necessity,  under  the  provisions  of  our 
statute,  to  show  color  of  title  on  the  part  of 
the  respondent  in  this  case,— a  question  upon 
which  we  do  not  now  pass,— it  seems  to  us 
that  such  color  of  title  was  fairly  shown. 
All  that  is  necessary  to  be  shown  is  that  there 
was  a  proof  or  colorable  title  under  which  the 
entry  or  claim  has  been  made  in  good  faith. 
The  land  in  question  was  purchased  by  the 
respondents,  and  the  platting  on  file  merely 
represented  the  lots  as  staked  out  upon  the 
ground;  and  a  deed  to  certain  lots  purporting 
to  convey  land  actually  staked  out  upon  the 
face  of  the  earth  to  correspond  with  the  deed 
would  certainly  be  a  purchase,  and  an  entry 
thereunder,  if  such  oitry  was  made  in  good 
faith.  It  is  but  a  prudent  practice,  and  cer- 
tainly a  common  one,  when  people  are  buy- 
ing lots,  to  view  the  lots  as  actually  staked 
out  upon  the  face  of  the  earth.  Devlin, 
Deeds,  §  1022,  p.  330,  says:  "The  words  on 
the  face  of  a  map  of  a  town  'as  laid  out'  by 
a  certain  person,  are  equivalent  to  'as  sur- 
veyed' by  him,  and  embrace  a  reference  to  the 
monuments  placed  on  the  land  by  the  survey- 
or." So  that  the  pertinent  question  in  this 
case  is:  Has  there  been  an  open,  notorious, 
undisputed,  and  adverse  possession  of  the 
land  in  controversy  by  the  respondent  and  his 
grantors  for  10  years  immediately  preceding 
the  commencement  of  this  action?  The  court 
who  tried  the  cause  found  as  a  fact  that  the 
defendant  Franklin  P.  Long  and  his  grantors 
have  been  in  actual,  open,  notorious,  and  ex- 
clusive possession  adverse  to  the  plaintiffs, 
and  each  of  them,  of  every  part  and  parcel 
of  the  land  In  question  from  and  ever  since 
the  23d  day  of  May,  1883,  until  the  day  of 
the  hearing  and  trial,  under  color  and  claim 
of  title  adverse  to  the  plaintifFs.  This  action 
was  commenced  August  10,  1893.  A  care- 
ful investigation  of  all  the  testimony  in  this 
case  leads  us  to  the  conclusion  that  the  court 
was  warranted  in  such  finding.  The  testi- 
mony is  too  long  and  too  much  diversified  to 
specially  refer  to  It,  but  we  do  not  think  that 


we  shall  have  to  go  to  the  extent  that  we 
did  in  Land  Co.  v.  Dibble,  4  Wash.  767,  31 
Pac.  30,  to  sustain  this  finding.  It  is  true, 
there  is  some  conflict  in  the  testimony,  and 
pai-ties  were  introduced  to  testify  tliat  they  had 
been  upon  these  lands  at  the  time  testified 
to  by  the  defendants'  witnesses,  and  that  such 
Improvements  as  they  testified  to  did  not  ex- 
ist; but  the  parties  who  liad  procured  these 
improvements  made,  and  had  paid  for  them, 
and  witnesses  who  made  some  of  the  im- 
provements, testified  in  regard  to  the  making 
of  them,  and  to  the  time  of  the  making  of 
them.  It  appears  from  the  testimony  that 
during  the  winter  of  1882  and  the  early  spring 
of  1883,— shortly  after  the  purchase  of  these 
lots  by  Mrs.  Malson,— that  she  employed  a 
man  to  clear  the  same;  that  he  went  upon  the 
lots,  cut  down  the  timber  that  yet  remained 
standing  upon  them,  cut  down  the  brush,— 
of  which  it  seems  there  was  an  abundance  on 
the  lots,— and  cleared  the  lots  off,  planting 
in  the  month  of  February  a  considerable  por- 
tion of  it  to  shrubbery;  and  that  he  built  a 
rude  fence  around  three  sides  of  the  land  in 
dispute  (testimony  showing  that  the  other 
side  was  inaccessible  to  stock  on  account  of 
its  roughness);  and  from  the  character  of 
work  which  was  shown  by  these  witnessed  to 
have  been  done  upon  this  land  the  face  and 
appearance  of  the  ground  must  have  been 
completely  changed,  so  that  notice  would 
have  been  given  to  any  one  who  saw  the 
land  that  possession  had  been  taken  of  the 
same,  and  improvements  made  thereon,  which 
improvements  would  be  inconsistent  with  any 
other  theory  than  the  theory  of  possession 
and  ownership.  Shortly  after  this,  and,  ac- 
cording to  the  testimony,  about  the  1st  of 
September,  1883^  a  house  was  built  upon  this 
land,  which  house  has  been  occupied  by  the 
respondent  and  his  grantor  or  their  tenants 
practically  ever  since  it  was  built.  It  is 
true  that  this  house  was  not  a  very  preten- 
tious one,  being  a  board  house,  with  the 
boards  running  up  and  down,  and  a  shingle 
roof,  and,  as  the  man  testified  who  built  it, 
from  20  to  24  feet  long;  but,  unpretentious 
as  it  was,  it  has  been  occupied  all  this  time 
by  families  consisting  of  women  and  chil- 
dren, and  the  testimony  is  undisputed  that 
since  the  fall  of  1886  it  has  been  occupied 
continuously  by  Mrs.  Monasmith  and  her 
family,  and  that  she  has  paid  the  rent,  which, 
from  the  testimony,  appears  to  have  been 
from  two  to  four  dollars  per  month,  to  the 
respondent,  or  his  agent,  Mrs.  Boss.  If  the 
testimony  of  the  witnesses  for  the  defense  be 
true,  the  possession  in  this  case  has  not  been 
of  a  doubtful  character,  but  lias  been  open 
and  notorious,  and  the  improvements  made 
substantial;  and  while,  as  we  before  said, 
there  is  some  conflict  as  to  when  the  first  im- 
provements were  made,— namely,  the  clearing 
and  the  setting  out  of  the  shrubbery,- yet, 
from  a  perusal  of  this  testimony,  we  are  not 
prepared  to  say  that  the  Judge,  who  saw  the 
witnesses  and  heard  them  testify,  was  not 
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Justified  in  reaching  the  conduslon  \7hlcb  be 
did.  The  Jadgment  will  therefore  be  affirm- 
ed. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
car. 


02  Wash.  349) 

STATE  v.  ROBINSON.! 

(Supreme  Court  of  Washington.    July  17, 1895.) 

MDBOXB— AOCBSSOKT — CONriOTIOH  OV  iLkX- 

SLACOBTER. 

One  charged  with  murder  as  an  accesso- 
rr  before  the  fact  cannot  be  convicted  of  man- 
iiaoghter,  he  not  having  been  present  at  the 
time  of  tne  killing. 

Appeal  from-  superior  court,  Snohomiah 
county;  John  O.  Denney,  Judge. 

William  Robinson  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

Geo.  A.  Allen  and  Alex.  Akerman,  for  ap- 
pellant J.  W.  Heffner  (A.  W.  Hawks,  of 
counsel),  for  the  State. 

GORDON,  J.  Appellant  was  tried  In  the 
superior  court  of  Snohomish  county,  upon 
an  information  charging  him  with  the  crime 
of  murder  in  the  first  degree,  for  the  killing 
of  George  Schultz  on  the  22d  day  of  Decem- 
ber, 1892.  A  verdict  of  manslaughter  was 
returned  by  the  Jury,  and,  a  motion  for  a 
new  trial  having  been  overruled,  appellant 
was  sentenced  to  Imprisonment  in  the  pen- 
itentiary for  the  term  of  IS  years.  The  case 
comes  to  this  court  upon  his  appeal  from  the 
Judgment  of  conviction. 

The  record  discloses  that  upon  the  trial 
below  no  attempt  was  made  by  the  state  to 
show  that  appellant  was  present  at  the  time 
and  place  of  the  killing.  On  the  contrary, 
it  la  conceded  that  at  the  time  the  homicide 
was  committed  appellant  was  serving  as  a 
Juror  in  the  superior  court  of  the  county,  at 
the  city  of  Snohomish,  distant  some  10  or 
11  miles  from  the  place  where  the  homicide 
was  committed.  And  the  proof  upon  the 
part  of  the  state  was  confined  to  an  attempt 
to  show  that  appellant  had  conspired  with 
James  Robinson,  George  Robinson,  John 
White,  and  John  Livingstone  to  commit  the 
crime,  and  that  the  killing  was  done  by 
George  Robinson  and  John  Livingstone  in 
pursuance  of  such  conspiracy;  the  theory  of 
the  state  being  that  the  appellant  was  an 
accessory  before  the  fact  2  Hill's  Code,  { 
1189,  provides:  "No  distinction  shall  exist 
between  an  accessory  before  the  fact  and  a 
principal,  or  between  principals  in  the  first 
and  second  degree,  and  all  persons  concern- 
ed in  the  commission  of  an  offense,  whether 
tbey  directly  counsel  the  act  constituting  the 
offense,  or  counsel,  aid,  and  abet  in  its  com- 
mission, though  not  present,  sball  hereafter 
be  indicted,  tried  and  punished  as  princi- 
pals." It  is  conceded  by  appellant's  counsd 
that  the  evidence  was  insufficient  to  Justify 
tiM   conviction    of    manslaughter;   and  we 


think  this  contention  must  be  upheld.  It 
was  conceded  by  the  learned  counsel  for  the 
state,  upon  the  argument  of  the  cause  In 
this  court,  that.  If  the  information  charged 
no  higher  offense  than  manslaughter,  the 
evidence  introduced  would  be  incompetent 
to  establish  such  crime.  But  he  earnestly 
contends  that  inasmuch  as  the  crime  of 
murder  in  the  first  degree  Is  charged  In  the 
information  in  which  the  lesser  offense  of 
manslaughter  is  necessarily  included,  and  in- 
asmuch as  the  evidence  was  competent  In 
support  of  the  charge  of  murder,  it  was  with- 
in the  province  of  the  Jury,  under  section 
1319,  2  Hill's  Code,  to  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  informa- 
tion, and  guilty  of  any  degree  Inferior  there- 
to. But  with  this  contention  we  cannot 
agree.  We  think  that  section  1319,  supra, 
contains  but  the  usual  provisions  In  force  in 
all  or  nearly  all  of  the  states,  and  we  have 
been  cited  to  no  case,  nor  have  we  found 
one,  in  which  a  conviction  for  manslaughter 
has  been  sustained  under  circumstances  sim- 
ilar to  those  disclosed  by  the  record  here. 
"The  offense  of  manslaughter,  from  its  legal 
character,  excludes  the  possibility  of  an  ac- 
cessory before  the  fact  as  an  dement  in  its 
composition."  Jones  v.  State,  IB  Tex.  168; 
Bowman  t.  State  (Tex.  Cr.  App.)  20  S.  W. 
558;  Boyd  v.  State,  17  Ga.  194.  Conspiring 
with  another  to  kUl  a  human  being  neces- 
sarily involves  malice,  whereas  manslaugh- 
ter is  the  "unlawful  killing  without  mal- 
ice," and  does  not  admit  of  preconcerted  de- 
sign. The  only  offense  which  the  evidence 
in  this  case  tended  to  establish  was  murder 
in  either  the  first  or  second  degree,  and 
the  verdict  which  found  appellant  guilty  of 
manslaughter  was  farcical  and  "contraf7  to 
law  and  the  evidence."  It  was  the  duty  of 
the  Jury,  if  they  entertained  a  reasonable 
doubt  of  the  appellant's  guilt  of  the  only 
crime  which  the  evidence  tended  to  prove,  tc 
acquit  and  "not  compromise  with  that  doubt 
by  finding  him  guilty  of  a  lower  grade  of  of- 
fensa"  State  v.  Mahly,  68  Mo.  315.  The 
theory  of  manslaughter  is  unsupported  by 
any  evidence  whatever;  and,  such  being  the 
case,  it  was  improper  to  instruct  the  Jury 
that  they  might  find  the  appellant  guilty  of 
manslaughter.  State  v.  Cole  (Iowa)  17  N.  W. 
183;  Dickerson  v.  State  (Wis.)  4  N.  W.  321; 
State  v.  Cantleny,  34  Minn.  1,  24  N.  W.  45S; 
Foster  v.  People^  50  N.  Y.  698.  In  Boyd  v. 
State,  supra,  the  court  say:  "Here  the  plead- 
ings, it  is  true,  put  In  issue  the  crime  of 
manslaughter;  for  the  indictment,  being  for 
murder,  put  in  issue,  not  only  that  offense, 
but  every  lower  grade  of  homicide  also.  Just 
as  though  there  were  a  separate  count  for 
each.  But,  the  evidence  introduced  going  to 
the  crime  of  murder  only,  all  the  minor 
grades  of  homicide,  although  contained  in 
the  true  bill,  were  nevertheless  withdrawn, 
or  dropped  for  want  of  proof,  in  the  issut 
finally  submitted  to  the  Jury."  Such  we  think 
is  the  present  case.    The  evidence,  while  prop 


I  For  dissenting  opinion  of  Hoyt  C.  J.,  see  41  Pac.  902. 
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«r  to  be  passed  upon  by  a  Jury  In  connection 
TTltb  tta6  charge  of  murder  in  the  first  degree, 
became  legally  Incompetent  when  considered 
with  reference  to  the  charge  of  manslaugh- 
ter,—a  charge  which  admits  of  no  acces- 
sories before  the  fact  The  case  of  State  v. 
«rler,  39  Pac.  874,  decided  by  this  court  on 
February  20,  1895,  does  not  support  the 
position  of  counsel  for  the  state.  The  ques- 
tion presented  here  was  not  Involved  In  the 
decision  of  that  case,  and  there  Is  a  marked 
distinction  between  the  cases.  The  indict- 
ment In  the  case  of  State  v.  Grler  was  for 
murder  In  the  first  degree,  in  administering 
poison  to  the  deceased.  The  conviction  was 
for  a  lesser  degree.  None  of  the  evidence 
upon  the  trial  was  brought  to  this  court  by 
bill  of  exceptions  or  statement  of  facts,  the 
«)ntentlon  being  that  under  the  Indictment 
a  conviction  could  only  be  had  of  murder  in 
the  first  degree.  In  the  absence  of  the  evi- 
dence or  any  sufficient  statement  of  the  cir- 
cumstances relied  npon  for  a  conviction  in 
that  case,  this  court  was  unable  to  say  that 
circumstances  might  not  exist  which  would 
Justify  a  conviction  under  the  indictment  for 
homicide  in  one  of  the  lesser  degrees.  For 
instance^  if  the  poison  had  been  administer- 
ed imder  circumstances  amounting  to  crim- 
inal negligence,  a  conviction  might  properly 
follow  for  manslaughter.  Here,  however, 
the  facts  and  circumstances  relied  upon  for 
a  conviction  are  not  in  dispute,  and  we 
think  that  the  distinction  between  the  cases 
Is  apparent.  The  legal  effect  of  the  verdict 
In  this  case  acquits  the  defendant  of  the 
higher  degrees  of  homicide,  and,  having  con- 
cluded that  the  evidence  Is  Insufficient  to  Jus- 
tify 4  conviction  for  manslaughter,  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  discharge  the 
appellant 

ANDERS  and  DUNBAR,  JJ.,  concur. 


(12  Waab.  m) 

STATE   V.   FEAMSTER. 
(Supreme  Conrt  of  Washington.    July  27, 1895.) 

.ASSiCLT  WITH    InTBWT  TO   KlLI/— SUFFIOIENOI  OF 

Indictment — Hotion  in  Akrebt  or 

JODOHENT— TlHB  TO  MaEB. 

1.  The  objection  that  a  motion  in  arrest  of 
.Judgment  was  made  too  late  cannot  be  laised 

for  the  first  time  on  appeaL 

2.  A  motion  in  arrest  of  judgment  on  the 
ground  that  the  information  does  not  charge  a 
crime  may  be  made  after  two  triala,  in  one  of 
which  the  jury  disagreed. 

3.  An  information  for  assault  with  intent 
to  kill,  which  alleges  that  defendant  attempted 
to  Ull  one  T.  with  a  pistol,  suiiiriently  shows 
that  defendant  committed  an  aasault  on  T. 

Appeal  from  superior  court,  Yakima  coun- 
ty;  Carroll  B.  Graves,  Judge. 

William  Feamster  was  convicted  of  an  as- 
sault with  intent  to  murder.    A  motion  in 


arrest  of  judgment  was  granted,  and  the  state 
appeals.     Reversed. 

Ira  P.  Englehart,  Pros.  Atty.,  J.  A.  Rocli- 
ford,  and  Jones  &  Newman,  for  the  State. 
H.  J.  Snlveley,  Fred  Miller,  and  W.  F.  Batch- 
er, for  respondent. 

ANDERS,  J.  The  respondent  was  twice 
tried  for  an  assault  with  Intent  to  commit 
murder,  on  an  Information  the  body  of  which 
Is  as  follows:  "Comes  now  J.  A.  Rochford, 
prosecuting  attorney  of  Yakima  county,  state 
of  Washington,  and  by  this  information  ac- 
cuses William  Feamster  of  the  crime  of  as- 
sault with  intent  to  commit  murdo-,  commit- 
ted as  follows:  He,  the  said  William  Feams- 
ter, on  the  24th  day  of  November,  ISSM,  A. 
p.,  In  the  county  of  Yakima,  state  of  Wash- 
ington, then  and  there  being,  did  then  and 
there  attempt  In  a  rude.  Insolent  and  angry 
manner,  coupled  with  the  presentabiUty  to 
carry  Into  execution  such  attempt,  unlawful- 
ly, feloniously,  purposely,  and  of  his  delib- 
eiate  and  premeditated  malice,  to  kill  one  H. 
L.  Tucker  with  a  deadly  weapon,  to  wit  with 
a  pl8t(d  (revolver),  which  he,  the  said  Wil- 
liam Feamster,  then  and  there  liad  and  held 
in  his  hand,  with  intent  then  and  there  and 
ttereby  to  unlawfully,  feloniously,  purposely, 
and  of  his  deliberate  and  premeditated  malice 
to  Idll  and  murder  the  said  H.  L.  Tudier." 
On  the  first  trial  the  Jury  failed  to  agree, 
but  upon  the  second  a  verdict  of  guilty  as 
charged  was  returned.  A  motion  for  a  new 
trial  having  been  overruled,  the  defendant 
moved  in  arrest  of  judgment  on  the  ground 
that  the  information  did  not  state  facts  suffi- 
cient to  constitute  a  crime.  Tliis  motion  was 
sustained  by  the  court,  and,  the  prosecuting 
attorney  having  elected  to  stand  upon  the 
information,  the  defendant  was  discharged, 
whereupon  the  state,  by  Its  counsel,  appealed. 

Tlie  first  point  made  by  appellant  is  that 
the  motion  In  arrest  of  Judgment  was  not 
seasonably  made.  It  is  Insisted  that  after 
the  defendant  had  gone  into  two  trials  on 
the  merits  without  objection  it- was  too  late 
to  object  to  the  Information  on  the  ground  of 
insufficiency.  But  there  are  two  insuperable 
objections  to  this  proposition.  The  first  Is 
that  the  question  was  not  called  to  the  atten- 
tion of  the  court  below,  and  cannot  be  pre- 
sented for  the  first  time  here;  and  the  sec- 
ond Is  that,  as  a  matter  of  fact  the  motion 
was  timely  made.  No  motion  in  arrest  of 
Judgment  can  properly  be  Interposed  until 
after  a  vo'dlct  for  the  reason  that  the  only 
judgment  which  can  be  arrested  upon  such 
motion  is  a  Judgment  on  the  verdict  of  the 
jury.  The  motion  could  not  have  been  made 
at  an  earlier  stage  of  the  proceedings,  and 
It  necessarily  follows  that  it  was  made  in 
time. 

We  now  come  to  the  consideration  of  the 
vital  and  decisive  question  In  the  case,  which 
is,  does  the  Information  state  facts  sufficient 
to  constitute  a  crime?    If  it  does  not,  the 
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Judgment  of  the  court  below  was  right;  bat, 
it  It  does,  It  was  wrong,  and  must  be  re- 
versed. The  Information  was  drawn  nnder 
section  22  of  the  Penal  Code,  whicli  provides 
that  "an  assault  with  an  intent  to  commit 
murder  *  •  •  shall  subject  the  offender  to 
imprisonment  In  the  penitentiary  for  a  term 
of  not  less  than  one  year  nor  more  than  four- 
teen years."  It  will  be  seen  that  this  offense 
consists  of  two  constituent  elements  or  es- 
sentials. To  constitute  it,  there  must  coex- 
ist a  consiunmated  assault,  as  contradistin- 
guished firam  a  mere  attempt,  and  a  specific 
intent  to  commit  murder;  and  an  indictment 
or  Information  which  does  not,  in  proper 
terms,  allege  both  the  commission  of  an  as- 
sault and  the  specific  intent,  fails  to  state 
f&cts  sufficient  to  constitute  the  (^ense  imder 
consideration.  That  the  Intent  is  sufficiently 
averred  in  this  instance  can  hardly  be  doubt- 
ed, and  it  follows  that,  if  sufficient  facts  are 
stated  to  constitute  an  assault,  the  informa- 
tion must  be  held  good.  The  words  ebaploy- 
ed  in  the  statute  defining  an  assault  (section 
20,  Pen.  Code)  are  not  used,  but  that  is  not 
material,  provided  those  used  convey  the 
same  meaning  (Code  Or.  Proc.  S  1243),  or  are 
words  of  more  extensive  signification,  and 
include  the  words  of  the  statute.  1  Bish. 
Cr.  Proc.  {  612;  10  Am.  &  Eng.  Enc.  Law,  p. 
573;  Whitman  t.  State  (N'«b.)  22  N.  W.  450; 
Tolly  V.  People,  67  N.  Y.  16.  In  the  case  last 
cited  the  word  "destroy"  was  substituted  for 
the  word  "disable"  In  the  statute.  In  an  in- 
dictment for  mayhem,  and  the  court  held  that 
the  indictment  was  not  defective  by  reason 
of  the  Bubstitutiou,  because  the  word  "de- 
stroy" was  more  comprehensive  than  the 
word  "disable,"  and  Included  what  was  signi- 
fied by  It  And  in  Whitman  r.  State,  supra, 
the  court  held  that  an  indictment  for  shoot- 
Ins  vrith  intent  to  kill,  in  which  It  was  al- 
leged that  the  act  was  "unlawfully,  willfully, 
purposely,  and  feloniously"  done,  would  not 
be  quashed  as  not  stating  an  offense,  because 
the  word  "maliciously,"  employed  In  the  stat- 
ute, was  omitted,  for  the  reason  that  the 
words  used  included  the  full  signification  of 
the  word  "maliciously,"  and  were  more  than 
equivalents  of  that  word.  And  so,  in  this 
case,  we  think  the  words  'to  kill  with  a  pis- 
tol" are  of  more  extensive  signification  than 
either  of  the  words  "touch,"  "strike,"  "beat," 
or  "wound,"  used  in  the  statute,  .and  include 
all  that  is  signified  by  either  or  all  of  them. 
For  the  foregoing  reasons,  we  are  of  the 
opinion  that  this  information,  though  some- 
what Inartlflcially  drawn,  states  facts  sufll- 
clent  to  constitute  the  crime  of  which  the 
respondent  was  convicted,  and  that  the  mo- 
tion In  arrest  of  Judgment  should  have  been 
denied.  The  Judgment  will  therefore  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  law  and  this 
opinion. 

HOYT,  C.  jr.,  and  DUNBAE,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(12  WBSb.  Ml) 
WEIGLB  T.  GASGADB  FIBB  &  MARINB 

INS.  CO.  et  aL 
(Supreme  Court  of  Washington.   July  27, 1885.) 

Amount  or  Fibs  Iksdr&noi  Folict-^Uisbbpb*. 

SBNTATIONS— INTBNT— APPe/lI.. 

1.  The  objection  that  plaintiff  had  a  jury 
trial,  to  which  he  was  not  entitled,  cannot  be 
raised  for  the  first  time  on  appeaL 

2.  On  an  issue  as  to  whether  an  insured 
misinformed  the  company  as  to  the  purpose  for 
wtiich  he  occupied  the  insured  premises,  it  was 
error  to  charge  that  any  concealment  by  in- 
sured, in  order  to  affect  the  policy,  mast  have 
been  willful  and  intentional. 

Appeal  from  superior  court.  King  county; 
Alfred  Battle,  Judge  pro  tern. 

Action  by  George  M.  Weigle  against  Cas- 
cade Fire  &  Marine  Insurance  Company  and 
others  on  a  fire  Insurance  i>olicy.  Judgment 
was  rendered  for  plaintiff,  and  defendant 
company  appeals.   Beversed. 

0.  A.  Riddle,  for  appelant  A.  B.  Isham, 
for  respondent 

D€NBAB,  J.  This  action  was  institated 
by  the  respondent  George  M.  Weigle,  as- 
signee of  Jennie  Y.  WiUets,  against  the  ap- 
pellant, the  Cascade  Fire  &  Marine  Insur- 
ance Company,  and  various  persons  alleged 
to  be  stockholders  in  said  company,  to  re- 
cover upon  a  policy  of  insurance  damages  for 
loss  of  property  destroyed.  The  defendant 
insurance  company  answered,  admitting  the 
issuance  of  the  policy  sued  upon,  and  that 
the  property  therein  described  was  destroyed 
by  fire,  but  alleged  that  the  policy  of  insur- 
ance insured  the  property  while  the  same 
was  contained  in  the  building  occupied  as  a 
dwelling  and  lodging  house;  that  it  was 
stipulated  In  said  policy  that  it  would  be  en- 
tirely void,  unless  otherwise  provided  by 
agreement  Indorsed  on  said  poicy,  if  the  haz- 
ard should  be  increased  by  any  means  with- 
in the  contrtd  <^  knowledge  of  the  insured; 
alleged  that  the  building  and  rooms  wherdn 
said  property  was  situated  were  used  as  a 
house  of  prostitution,  wherein  lewd,  boister- 
ous, and  riotous  persons  congregated;  that 
riotous  conduct  occurred;  that  thereby  the 
hazard  became  greatly  increased;  that  such 
use  was  m  vic^tion  of  the  terms  of  said  pol- 
icy, and  that  the  p<dicy  thereby  became  null 
and  void.  It  was  further  pleaded  afiirma- 
tively  by  the  appellant  that  it  was  stipulated 
In  said  policy  that  the  same  should  be  v<dd 
If  the  insured  had  concealed  or  misrepre- 
sented in  writing  or  otherwise  any  material 
fact  or  circumstance  concerning  the  insur- 
ance, or  the  subject  thereof;  that  at  the  time 
of  making  said  policy  of  insurance  said  Jen- 
nie V.  Wiilets,  the  person  named  in  said  pol- 
icy as  the  insured,  stated  and  represented  to 
the  defendant  that  the  premises  wherein  the 
property  described  in  the  said  policy  of  in- 
surance was  situated  were  used  as  a  dwelling 
and  a  lodging  house;  that  In  truth  and  in 
fact  the  said  premises  were  used  and  occu- 
pied by  the  s^d  Jennie  Y.  Wiilets  as  a  bouse 
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of  prostitution,  and  as  a  place  of  assigna- 
tion, and  as  a  resort  for  lewd  and  riotous 
people,  who  indulged  in  drinking  and  carous- 
als, and  that  said  persons  became  drunk 
and  disorderly,  and  thereby  rendered  said 
premises  uninsurable  under  and  by  virtue  of 
the  by-laws  and  regulations  of  the  defend- 
ant corporation;  alleged  that  the  said  Jen- 
pie  V.  WlUets  concealed  the  aforesaid  facts 
from  the  defendant,  misrepresented  the  char- 
acter of  the  risk  and  the  occupancy  of  the 
building,  and  that  the  defendant  bad  no 
knowledge  or  information  regarding  the 
same;  and  alleged,  what  was  really  a  con- 
clusion of  law,  that  the  policy  of  Insurance, 
by  reason  of  such  misrepresentation  and  con- 
cealment, was  yoid  at  the  time  of  the  fire. 
The  case  was  tried  before  a  Jury,  and  a  ver- 
dict rendered  for  the  respondent,  from  which 
an  appeal  is  taken  to  this  court  by  the  ap- 
pellant. 

It  Is  urged  by  the  appellant  that  the  amend- 
ed complaint  In  this  case  was  a  bill  in  equi- 
ty; that  the  action  thereby  became  a  case 
in  equity;  that  equity,  having  assumed  ju- 
risdiction, could  retain  it  for  all  purposes; 
and  that  respondent  was  not,  therefore,  en- 
titled to  a  Jury  trial  of  the  issues  involved. 
As  this  question  was  not  raised  Ijelow,  how- 
ever, by  the  appellant,  as  it  tacitly  consented 
to  a  trial  by  Jury  by  entering  into  a  trial  of 
the  cause  without  objection,  it  Is  too  late  to 
raise  the  question  here.  We  have  carefuUy 
examined  this  record,  and  from  such  exami- 
nation conclude  that  with  one  exception  the 
contention  of  the  appelfant  that  errors  were 
committed  by  the  lower  court  cannot  be  sus- 
tained. We  do  not  think  (without  particular- 
ly specifying)  that  the  court  erred  in  admit- 
ting the  testimony  of  Mrs.  Willets.  nor 
should  we  reverse  this  case  on  the  ground 
that  the  testimony  would  not  sustain  the  ver- 
dict, neither  do  we  think  the  court  abused  Its 
discretion  In  not  allowing  ^pellant  to  amend 
its  answer  as  prayed  for.  The  court,  we 
think,  rightfully  Instructed  the  Jury  concern- 
ing the  question  of  additional  risk,  and  that 
under  the  testimony  they  were  Justified  in 
concluding  that  no  additional  risk  had  been 
proven,  even  conceding  that  the  testimony 
showed  that  the  house  had  been  used  as  a 
house  of  prostitution.  Among  other  things, 
however,  the  court  instructed  the  Jury  as 
follows:  "You  are  Instructed  that  it  is  stat- 
ed in  the  policy  Introduced  in  evidence  that 
the  second  story  building  was  occupied  as  a 
dwelling  and  lodging  house.  You  are  further- 
more instructed  that  the  policy  Introduced  In 
evidence  in  this  case  provides  that  said  pol- 
icy shall  be  void  if  the  insured  should  con- 
ceal or  misrepresent.  In  writing  or  otherwise, 
any  mbterial  fact  or  circumstance  concern- 
ing this  insurance  or  the  subject  thereof." 
Then  the  court  proceeded  to  instruct  the  Jury 
ns  follows:  "In  order  for  there  to  be  a  con- 
cealment upon  the  part  of  Jennie  V.  Wil- 
lets In  this  particular,  you  are  Instructed  that 
such  concealment  must  have   been  willful 


and  intentional."  This  Instruction  was  prop- 
erly excepted  to  by  the  counsel  for  the  ap- 
pellant, and  we  think  it  is  palpably  eiTone- 
ous,  under  all  the  authorities.  1  May,  Ins. 
(3d  Ed.)  §  181,  states  the  rule  as  follows: 
"The  general  doctrine  undoubtedly  Is  that  a 
misrepresentation,  whether  made  intention- 
ally or  through  mistake  and  In  good  faith, 
avoids  the  policy  on  the  ground  that  in  ei- 
ther case  the  injury  to  the  insurer  is  the 
same.  It  Is  the  fact  that  the  insurer  relies 
upon  the  truth  of  the  representation,  and  not 
upon  the  Intention  which  misleads,  whether 
fraudulent  oe  otherwise^  that  gives  him  the 
right  to  comi^ia"  The  authm:  states  that 
this  doctrine  is  held  with  reference  to  con- 
cealment, but  perhaps  with  less  reason;  but 
we  are  unable  to  see  why  any  distinction 
should  exist.  If  It  is  based  upon  the  right  of 
the  Insurer  to  know  the  conditions  of  the 
property  which  he  insures.  1  Wood,  Ina.  p. 
055,  states  the  rule  to  be  that:  "Where  the  con- 
duct of  the  assured,  either  by  acts  of  omission 
or  commission,  is  such  as  to  Influence  the  In- 
surer In  either  or  any  of  these  respects.  It  in 
law  is  fraudulent,  even  though  the  Insured 
did  not  know  that  his  conduct  was  of  that 
character,  or  did  not  intend  to  mislead  the  in- 
surer. It  is  not  essential  that  the  conduct 
of  the  assured  in  these  regards  should  be 
such  as  Indicates  bad  faith  on  his  part  The 
matter  does  not  depend  so  much  upon  the 
question  as  to  whether  the  act  is  fraudulent 
as  whether  it  is  a  violation  of  an  Implied 
contract  on  his  part  to  reveal  everything  ma- 
terial to  the  risk,  or  to  state  everything  truly 
that  he  undertakes  to  state,  that  Influences 
the  underwriter  In  taking  or  rejecting  it,  or 
In  fixing  a  higher  or  lower  premium."  The 
only  exception  to  this  rule  is  where  the  as- 
sured does  not  undertake  to  state  the  matter 
charged  to  be  false  as  a  matter  of  positive 
knowledge  on  his  part,  as  if  he  states  It  as 
his  opinion  or  belief.  In  such  case  the  insur- 
er is  thereby  put  upon  his  inquiry.  But  In 
this  case  it  Is  alleged  that  a  material  con- 
cealment was  made,  and  that  by  reason  of 
that  concealment  a  policy  was  Issued  upon 
property  which  would  not  have  been  Is- 
sued at  all  at  any  rate;  and,  if  this  were 
true,  then  certainly  the  concealment  here 
would  be  very  material,  and  it  might  well 
be  that  the  jury  would  find  in  favor  of  the 
appellant  on  the  question  of  the  occupancy 
of  the  bouse  as  a  house  of  prostitution,  upon 
the  question  of  Increase  of  risk  by  reason  of 
such  occupancy;  and  yet,  under  this  Instruc- 
tion, if  it  did  not  appear  that  this  particular 
use  of  the  house  was  concealed  from  the 
company  willfully  and  intentionally  by  Mrs. 
Willets,  they  would  be  compelled  to  find  in 
favor  of  the  respondent  The  cases  dt^  by 
the  respondent  to  sustain  the  instruction  of 
the  court  in  this  i>articular  are  not  in  point. 
The  first  citation  Is  1  Wood,  Ins.  p.  557,  §  229. 
This  Is  the  same  section  refwred  to  above 
and  the  only  exception  to  the  rule  which  that 
author  gives  is,  as  we  have  above  Indicated, 
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where  the  representatloii  was  not  of  a  posi- 
tive nature.  The  author  also  makes  a  dis- 
tinction between  statements  made  in  answer 
to  inquiries  put  by  the  Insurer  and  those 
stated  by  the  Insured  voluntarily,  and  not  in 
response  to  inquiries  by  the  insurer,  and  as- 
fierts  tliat  the  latter  are  not  efficacious  as 
warranties  unless  material  in  fact;  and  sec- 
tion 230  announces  that:  "The  effect  of  a 
concealment  and  of  a  misrepresentation  of 
facts  relating  to  the  risk  is  the  same,  and 
their  effect  upon  the  rights  of  the  parties  is 
tested  by  the  same  rules,  to  wit,  whether 
they  relate  to  matt«H  material  to  the  risk, 
or  influence  the  insurer  either  in  talking  or  de- 
clining the  risk  or  in  fixing  a  less  rate  of  pre- 
mium than  he  would  otherwise  have  charged 
therefor;  that  the  concealment  or  represen- 
tation of  untrue  matters  that  are  not  mate- 
rial to  the  risk  does  not  avoid  the  policy,  be- 
cause they  do  not  influence  the  insurer  in 
the  respects  previously  named."  But  propo- 
sitions of  this  kind,  and  cases  that  are  cited 
under  the  text,  do  not  bear  upon  the  case 
in  point;  for,  if  the  allegations  of  the  an- 
swer are  true,  the  concealment  of  the  fact  al- 
leged did  influence  the  insurer  in  taking  the 
risk.  One  of  the  cases  relied  upon  by  re- 
spondent is  Hall  V.  Insurance  Co.,  6  Oray, 
'iSo.  There  it  was  held  that  a  policy  of  in- 
surance upon  a  hotel  described  In  the  appli- 
cation as  occupied  as  such  by  a  tenant,  and 
which  is  in  fact  leased  and  api>arently  used 
as  a  hotel  at  the  time  of  obtaining  the  insur- 
ance, is  not  avoided  by  its  being  then  used 
by  the  tenant,  without  the  knowedge  or  con- 
sent of  the  assured,  as  a  house  of  ill  fame. 
The  court,  in  its  opinion,  says:  "The  evi- 
dence is  not  stated;  but  the  court  instructed 
the  jury  that  if  they  found  the  house  was 
occupied  as  a  house  of  ill  fame,  and  that  this 
fact  was  known  to  the  plaintifC,  or  his  agent, 
who  made  the  representation,  the  plaintiff 
could  not  recovo';  but  that,  if  the  building 
was  leased  as  a  hotel,  and  apparently  used  as 
such,  but  was  in  fact  used  by  the  tenant  as 
a  house  of  ill  fame,  without  the  knowledge 
or  consent  of  the  plaintiff,  such  use  would 
not  prevent  a  recovery."  The  court  held  that 
that  instruction  was  sufficiently  favorable  to 
the  defendant;  that  the  inquiry  naturally 
was  as  to  the  then  description  of  the  build- 
ing; that  it  was  truly  described  as  a  hotel, 
occupied  by  Mr.  Holmes  as  a  hotel,  and  that 
there  was  no  suppression  of  a  material  fact 
if  such  fact  was  not  known  to  the  assured, 
which  could  be  deemed  false;  that,  if  it  was 
a  hotel,  and  used  as  a  hotel  at  the  time, 
there  would  be  no  false  representation  If  it 
was  used  otherwise  by  the  tenant  without 
the  lessor's  knowledge  or  consent.  This  is 
altogether  a  different  proposition  from  the 
one  stated  by  the  answer  in  this  case.  In 
Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  the 
assured  In  a  life  policy,  m  reply  to  a  ques- 
tion, "Had  she  ever  had  a  serious  personal 
Injury?"  answered,  "No."  It  eventuated  that 
•be  had,  10  years  before,  fallen  from  a  tree, 


and  Injured  herself  more  or  less.  It  was  in- 
sisted by  the  defense  in  that  case  that  if  the 
Injury  was  considered  serious  at  the  time  it 
was  one  which  must  be  mentioned  in  reply 
to  the  Interrogatoiy,  and  the  court  held  that 
the  accidents  resulting  in  personal  injuries, 
which  at  the  moment  are  considered  by  the 
parties  serious,  are  so  very  numerous  that  it 
would  be  almost  impossible  for  a  person  en- 
gaged in  active  life  to  recall  them  at  the  age 
of  40  or  50  years,  and  in  substance  decided 
that,  if  the  lack  of  answering  or  of  reciting 
all  such  personal  injuries  worked  a  forfeiture 
of  policies,  very  few  could  be  sustained, 
where  thorough  Inquiry  Is  made  Into  the  his- 
tory of  the  party  whose  life  is  the  subject  of 
insurance.  This  case  decides  some  points  In 
favor  of  respondent's  contention  on  the  ques- 
tion of  agency,  but,  as  we  have  before  re- 
marked, the  jury  may  have  found  for  the 
appellant  on  the  question  of  agency  and  all 
other  questions  at  issue  in  the  case,  and  still 
would  have  been  justified  in  finding  for  re- 
spondent under  the  instruction  just  criti- 
cised, and  for  that  reason  we  cannot  deter- 
mine that  this  instruction  is  not  injurious  to 
the  appellant  For  this  error  the  judgment 
will  be  reveraed,  and  the  cause  remanded, 
with  Instructions  to  proceed  in '  accordance 
with  this  opinion. 

SCOTT  and  ANDERS,  JJ.,  concur.  HOYT, 
C.  J.,  concurs  in  the  result 


(12  Wash.  322) 
CURRY  et  al.  v.  CATLIN. 

(Supreme  Court  of  Washington.    July  17, 1895.) 
Wrongfcl    Attachment  —  DamacTbs  — 

iNBTBl'CTIONS. 

1.  In  an  action  for  the  wrongful  attach- 
ment of  property  which  the  owner  had  sold, 
the  value  of  the  property,  in  estimating  the 
measure  of  damages,  is  the  price  contracted 
for,  though  it  is  in  excess  of  its  market  value. 

2.  It  is  propCT  to  refuse  an  instruction  al- 
ready substantiaJly  given. 

3.  Where  the  jury  is  properly  instructed, 
a  verdict  based  on  conflicting  evidence  will  not 
be  distQrl>ed. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  Lizzie  M.  Curry  and  another 
against  Jerome  Catlin.  .There  was  a  judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Relfe  &  McCutcheon,  for  appellant  Will 
H.  Thompson,  Edward  P.  Edsen,  John  E. 
Humphries,  J.  T.  Ronald,  and  Samuel  H. 
Piles,  for  respondents. 

DUNBAR,  J.  The  respondents  brought 
suit  against  the  appellant  for  attaching  the 
property  of  the  respondents,  which  attach- 
ment suit  was  dissolved  by  the  superior  court 
of  King  county.  The  jury  In  this  action 
found  that  the  respondents  had  been  dam- 
aged, by  reason  of  the  proceedings  in  the  at- 
tachment suit,  in  the  sum  of  $1,200.    On  the 
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overrnling  of  the  motion  for  a  new  trial,  and 
the  entry  of  judgment  on  the  verdict,  the 
appellant  appealed  to  this  court 

The  first  argument  of  the  appellant  Is  that 
the  court  erred  In  giving  the  Jury  the  sixth 
Instruction  asked  by  the  plaintlfCs,  and .  in 
not  giving  certain  instructions  asked  by  the 
defendant.  It  is  claimed  by  the  respondents 
that  the  record  In  this  case  does  not  show 
that  theie  was  any  tnstruction  marked  "No. 
6,"  the  exception  of  the  appellant  being:  "I 
desire  to  save  an  exception  to  the  refusal  of 
the  court  to  give  the  third  and  fourth  Instmc- 
tlons  asked  for  by  the  defendant;  also,  to 
the  Instructions  given  by  the  court,  marked 
number  6  and  7,  given  by  the  court"  The 
record  falls  to  show  any  numbering  of  the 
instructions,  by  paragraph  or  otherwise,  and 
In  the  record  proper  there  are  no  liugtructions 
whatever  asked  for  by  the  d^endant  Aft- 
er the  filing  of  the  original  record,  however, 
a  supplemental  record  was  brought  up  by 
the  appellant,  certified  to  by  the  clerk,  show- 
ing that  the  Instructions  had  actually  been 
nnmbered,  and  in  the  supplemental  record 
the  Instructions  asked  for  by  the  defendant 
are  incorporated.  Under  section  15,  p.  117, 
of  the  Laws  of  1893,  we  think  it  becomes  the 
duty  of  this  court  to  take  cognizance  of  this 
supplemental  record;  but,  considering  the 
exception  properly  taken,  we  think  the  In- 
struction No.  6  complained  of  states  the  law. 
The  instruction  was  as  follows:  "I  instruct 
you  that  if  you  find  from  a  preponderance  ot 
the  evidence  that  the  plaintiffs  had  sold  their 
h<98  to  a  purchaser  before  they  were  attach- 
ed, and  such  purchaser  was  to  pay  twenty 
cents  per  pound  for  said  hops,  or  f w  a  por- 
tion of  ;them,  and  would  have  so  purchased 
and  paid  for  them  if  they  had  not  been  so 
attached,  and  that,  by  reason  of  such  attach- 
ment, the  plaintiffs  lost  the  bentf  t  of  such 
sale,  and  were  afterwards  unable  by  dili- 
gence to  sell  said  hops  for  as  much  as  such 
purchaser  would  have  paid,  then  It  does  not 
matter  what  the  actual  market  value  of  such 
hops  wa«  at  the  time  of  such  attachment 
The  plaintiffs  were  entitled  to  the  benefit  of 
the  sale  they  had  made."  It  Is  contended 
that  this  instruction  misled  the  Jury  as  to 
the  true  measure  of  damages,  and  that  it 
was  Inconsistent  with  the  other  instructions 
given.  It  certainly  stated  the  true  measure 
of  damages,  for,  while  the  market  value  Is 
the  value  which  Is  to  be  determined,  in  the 
absence  of  a  sale,  yet  the  value  is  the  funda- 
mental rule^  and  the  market  price  Is  only 
one  of  the  evidences  of  this  value;  and  the 
value  as  between  plaintiffs  and  defendant 
may,  according  to  circumstances,  be  higher 
or  lower  than  the  market  2  Sedg.  Dam.  | 
4S3.  It  is  the  duty  of  the  party  taking  the 
property  of  another  to  make  reparation  to 
the  party  who  turns  out  ultimately  to  be  in- 
jured, by  placing  him.  as  to  the  property,  in 
the  same  situation  In  which  be  was  before 
the  trespass  was  committed.  As  was  said 
bgr  tbe  court  in  Conard  t.  Nlcoll.  4  Pet  281, 


the  Jury  should  give  the  plaintiff  such  dam- 
ages as  he  had  proved  himself  to  be  Justly 
entitled  to  on  account  ot  any  actual  Injury 
he  had  proved,  to  their  satisfaction,  be  had 
sustained  by  the  seizure  and  detention  of  the 
property  levied  on.  We  do  not  think  there 
Is  any  controversy  In  the  law  on  this  sub- 
ject, and  it  is  evident  that  In  this  case.  If  the 
plaintiffs  had  sold  their  hops  for  20  cents  a 
pound,  that,  as  to  them,  was  the'  actual  value 
of  the  hops;  and  It  made  no  difference  to 
them  what  the  market  value  might  be.  This 
instruction,  of  course,  was  based  (m  the 
supposition  that  the  Jury  should  find  that 
the  hopa  had  actually  been  sold  for  that 
price.  We  are  not  able  to  see  that  it  con- 
flicts with  any  other  Instruction  given. 

The  third  and  fourth  instructions  asked  by 
the  defendant  were  rightly  refused  by  the 
coiftt.  The  court  had  already.  In  substance. 
Instructed  the  Jury  that  In  this  action  the 
burden  ot  proof  was  upon  the  plaintiffs  to 
show  by  a  preponderance  of  the  evidence 
that  at  the  time  the  writ  of  attachment  was 
sued  out  by  Catlln  there  was  no  Just  or  rea- 
sonable cause  for  the  same,  and  that  Catlln 
had  no  reasonable  or  probable  cause  at  the 
time  to  believe  that  Curry  was  about  to  dis- 
pose of  his  property  with  intent  to  d^rand 
his  creditors,  and  that,  unless  the  Jury  found 
from  the  evidence  that  no  such  reasonable 
or  probable  cause  existed,  they  should  find 
for  the  defendant  This  Is  as  far  as  the  In- 
struction should  have  gone,  and  substantial- 
ly states  what  was  asked  for  in  defendant's 
request  No.  4. 

This  case  Is  principally  a  case  of  facts, 
rather  than  of  law.  The  facts  were  bitterly 
contested,  and  the  evidence  is  painfully  con- 
flicting; but,  the  issues,  so  far  as  the  facts 
were  concerned,  having  been  determined  by 
the  Jury,  under  proper  Instructions  by  the 
court,  such  determinations  will  not  be  dis- 
turbed by  this  court  The  Judgment  wUl 
therefore  be  affirmed. 

HOYT,  O.  J.,  and  ANDBBS.  GORDON, 
and  SCOTT,  JJ«  concur. 


03  Wub.  336) 

McQUESTBN  v.  MORRILL  et  aL 
(Supreme  Court  of  Washington.    July  17, 1896.) 

AfFEAL  —  StATSIRNT  —  EXTBITBTOK    OV   TlMB    TO 
BkBVB— FOBBOLOBUKB  OF  liOOOIKO  LiBR— SUFn- 

oiBNOT  or   Com FLUNT  —  Tims  to  -Commbmob 
Suit. 

1.  One  wIm  takes  steps  to  appeal  from  a 
Judgment  cannot  claim,  that,  beoinse  of  re- 
spondent's failure  to  lerre  notice  of  the  entering 
of  the  Jndgment,  the  time  to  appeal  had  not 
commenced  to  run,  within  Laws  1893,  p.  116, 
i  13,  proTldiog  that  a  statement  on  appeal  must 
be  filed  within  30  days  after  the  time  begins 
to  ran  within  which  an  appeal  may  be  taken. 

2.  LawB  1883,  p.  116,  {  13,  provides  that  a 
statement  on  appeal  mast  be  filed  within  30 
days  after  the  time  begina  to  ran  within  which 
an  appeal  may  be  taken;  and  that  the  time  may 
be  enlarged,  trat  not  for  more  than  60  days  an- 
ditioaal,  by  an  order  on  notice  ta  tiis  advene 
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party.  Hdd  that,  where  appellanf a  motion  for 
•n  extension  of  time  to  file  a  atatement  could 
not  be  heard  because  of  the  absence  of  the 
judge,  and,  on  the  judge's  return,  a  month  re- 
mained of  the  60  days  for  which  the  court 
could  grant  an  extension,  it  was  error  to  grant 
an  extension  on  an  ex  parte  application. 

3.  A  comtdaint  to  foredose  liens  on  logs, 
which  alleges  that  defendant  has  an  interest  in 
the  logs,  without  specifying  it,  Is  good  on  gen- 
«ml  demurrer. 

4.  Laws  1893,  p.  428,  proTidea  that  a  suit 
to  enforce  a  logging  Hen  must  be  brought  within 
8  months  after  the  lien  is  filed,  and  repeals 
all  acta  inconsistent  with  it.  Under  the  former 
law,  a  lienor  had  12  months  after  filing  his  lien 
within  which  to  sue.  MM  that,  where  a  lien 
was  filed  before  the  new  act  went  into  effect, 
and,  when  the  act  took  effect,  the  lienor  had  6 
of  the  8  montha  provided  in  the  act  left  to  com- 
mence suit,  the  time  within  which  he  could  sue 
was  governed  by  the  new  act. 

5.  A  party  cannot  tax  costs  for  fees  for  the 
preparation  and  service  of  pleadings  by  a  pri- 
vate individnaL 

Appeal  from  soperior  court,  Snohomlata  coon- 
ty;  John  O.  Denney,  Judge. 

Action  Ity  W.  F.  McQueaten  against  Oeorge 
Morrill  and  others  to  foreclose  logging  liens 
and  two  chattel  mortgages.  Judgment  was 
rendered  for  plaintiff,  and  defendant  Morrill 
appeals.     Judgment  modified. 

James  Kiefer,  for  appellant.  Coleman  & 
Hart  and  Bell  &  Austin,  for  respondent 

SCOTT,  J.  Preceding  the  argument  upon 
the  merits,  a  motion  was  made  to  strike  the 
statement  of  facta  on  the  ground  that  the 
law  had  not  been  complied  with  as  to  the 
time  of  Its  filing.  The  decree  was  rendered 
<»n  the  3l8t  of  May,  1894.  Appellant  sn^ed 
aotJce  on  respondent  that  he  would  apply  on 
June  27tb  for  an  extension  of  time  within 
which  to  file  and  serve  the  statement  of  facts, 
hut  the  matter  was  not  heard  at  this  time,  on 
account  of  the  absence  of  the  judge  before 
whom  the  case  was  tried.  Thereafter,  on  Ju- 
ly 30tb,  upon  the  application  of  appellant,  the 
court  made  an  order  extending  the  time  for 
the  filing  and  service  of  the  statement  of 
facts  to  the  ISth  day  of  Augruat  No  notice 
of  this  application  had  been  served  upon  re- 
spondent, and  he  was  not  present  at  the  hear- 
ing. The  statute  (section  13,  p.  116,  Laws 
1893)  provides  that  the  statement  must  be 
filed  within  30  days  after  the  time  begins 
to  run  within  which  an  appeal  may  be  taken, 
and  It  contains  the  following  provision:  "Pro- 
Tided,  that  the  time  herein  prescribed  may 
be  enlarged  either  before  or  after  its  ex- 
piration, once  or  more,  but  not  for  more  than 
sixty  days  additional  in  all,  by  stipulation  of 
the  parties,  or,  for  good  cause  shown  and  on 
-sncb  terms  as  may  be  lust,  by  an  order  of  the 
court  or  Judge  wherein  or  before  whom  the 
cause  is  {lending  or  was  tried,  made  on  notice 
to  the  adverse  party.  And  the  certifying  of 
«  bill  of  es2epti(Mi8  or  statement  of  facts  pro- 
vided for  by  this  act,  and  the  filing  and 
aerrlce  of  the  proposed  bill  or  statement,  the 
notice  of  application  for  the  settlement  there- 
of, and  all  other  steps  and  proceedings  leading 
-Up  to  the  making  of  the  certificate,  shall  be 


deemed  st^s  and  proceedings  In  the  cause 
Itself,  resting  upon  the  jurisdiction  originally 
acquired  by  the  court  In  the  cause,  and  no 
Irregularity  or  failure  to  pursue  the  steps  pre- 
scribed by  this  act  on  the  part  of  any  party, 
or  the  judge,  shall  affect  the  jurlsdictlMi  of 
the  judge  to  settle  or  certify  a  proper  bill  of 
exceptions  or  statement  of  facts."  It  is  fin|^ 
contended  by  appellant  that  his  time  wlthh> 
which  to  serve  and  file  the  statement  had  not 
commenced  to  run,  in  consequence  of  the 
failure  upon  the  part  of  respondent  to  serve 
notice  upon  him  of  the  entering  of  the  judg>- 
ment;  but  we  do  not  think  that  this  objection 
Is  tenable,  because  appellant  took  notice  ot 
the  rendition  and  entering  of  the  Judgment 
when  he  sought  to  appeal  therefrom,  and  in- 
stituted proceedings  to  that  end.  Appellant 
further  contends  that  the  specific  require- 
ments of  the  first  part  of  the  section,  relat- 
ing to  the  time  within  which  the  statement 
must  be  filed,  and  to  the  time  and  manner 
of  its  extension  upon  notice  to  the  adverse 
party,  etc.,  must  l>e  held  to  be  directory  on- 
ly, Ijd  view  of  the  remainder  of  the  section. 
The  language  of  the  section  in  these  particu- 
lars is  contradictory.  The  first  requirements, 
with  reference  to  the  manner  of  the  extension 
of  the  time,  and  service  of  notice  upon  the 
respondent  of  the  application  therefor,  are 
specific  and  certain,  and  no  stronger  language 
could  well  be  employed  were  it  the  Intention 
of  the  legislature  to  make  these  provisions 
mandatory.  The  remainder  of  the  section, 
however,  expressly  provides  that  no  failure 
to  pursue  any  of  the  steps  pointed  out  with 
reference  to  the  filing,  service,  and  settlement 
of  the  statement  of  facts  shall  prevoit  the 
court  from  settling  and  certifying  a  proper 
statement;  and  the  question  to  be  determined 
is,  what  was  the  real  intention  of  the  legisla- 
ture in  enacting  this  law?  It  seems  to  us 
that  It  lies  between  the  two  provisions,  or,  in 
other  words,  that  the  appellant  must  serve 
apoa  the  respondent  notice  of  the  application 
for  an  extension  of  time  for  filing  and  serving 
a  statement  of  facts,  unless  he  can  show  good 
and  valid  reasons  for  not  having  done  so;  but 
If,  upon  the  other  hand,  the  appellant  should 
be  prevented,  through  no  fault  of  his  own, 
from  serving  such  notice,  and  had  diligently 
and  in  good  faith  sought  to  prosecute  his  ap- 
peal, and  to  comply  with  the  requirements  of 
the  law,  he  should  not  be  deprived  of  the  ben> 
efltof  a  fair  and  proper  statement  of  the  facts. 
In  consequence  of  a  want  of  authority  on  the 
part  of  the  judge  to  settle  the  same  within 
the  time  specified  for  which  an  extension 
could  have  been  granted  upon  notice  to  the 
adverse  party,  because  the  appellant  was  pre- 
vented, by  some  circumstance  over  which  be 
had  no  contrtd,  from  giving  such  notice.  It  is 
certainly  in  accord  with  the  best  system  of 
practice  that  important  steps  in  a  litigated 
cause  should  not  be  taken  ex  parte,  and  a 
statement  of  the  material  facts  upon  which 
a  cause  was  tried,  to  be  used  upon  an  appeal, 
la  a  most  Important  matter.    Incidentally,  It 
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ir.ny  be  well  to  notice,  tn  this  connectioD,  that 
the  legislature,  in  enacting  this  section,  seems 
to  have  provided  that  there  cannot  be  an  ex- 
tension of  this  time  for  more  than  60  days, 
either  by  a  stipulation  ot  the  parties  or  by 
an  order  of  the  court  This  provision  might 
not  preclude  an  extension  of  the  time  beyond 
sudi  period  of  60  days  upon  the  Joint  action 
or*  consent  of  the  parties  and  the  court,  but 
It  seems  to  vest  the  right  in  lx)th  the  adverse 
party  and  the  court  to  prevent  an  extension 
beyond  said  period.  It  is  desirable  tbat  the 
facts  should  be  settled  as  speedily  as  possi- 
ble, while  they  are  fresh  in  the  minds  of 
the  Judge  and  the  parties,  and  this  is  a  good 
reason  for  fixing  an  arbitrary  time  beyond 
which  either  the  adverse  party  or  the  court 
can  prevent  an  extension.  In  this  instance, 
we  do  not  think  a  sufficient  excuse  was  shown 
by  appellant  for  not  having  served  a  notice 
on  the  respondent  of  the  time  when  the  ap- 
plication for  the  extension  was  heard.  It  ap- 
pears that,  on  the  return  of  the  Judge,  a 
mouth  remained  of  the  GO  days  for  which  an 
extension  could  have  been  granted  by  the 
court.  The  statute  expressly  provides  that 
the  time  may  be  extended  after  the  expira- 
tion of  the  original  30  days  provided  by  the 
statute.  Certainly  the  appellant  had  ample 
time  within  this  month  to  serve  notice  on  the 
respondent  that  he  would  apply  within  said 
period  for  an  extension  of  the  time  for  filing 
a  statement,  and  the  respondent  had  a  rijsflit 
to  be  heard  upon  this  proposition.  The  inten- 
tion of  the  law  is  evidently,  under  this  stat- 
ute, that  parties  shall  diligently  prosecute 
their  appeals,  and  there  should  be  no  extension 
of  the  time  for  a  settlement  of  the  facts  up- 
on which  the  appeal  is  to  be  based,  in  whole 
or  In  part,  unless  good  cause  is  shown  there- 
for; and  this  showing  should  not  be  made  up- 
on an  ex  parte  application  or  hearing  if  notice 
can  reasonably  be  given.  In  view  of  the  fore- 
going, the  motion  to  strike  the  statement  of 
facts  must  be  granted. 

Certain  questions,  Imsed  upon  the  plead- 
ings and  record,  remaining,  are,  however,  to 
be  determined.  The  action  was  brought  to 
foreclose  a  number  of  liens  uix>u  several  lots 
or  quantities  of  logs  for  labor  performed  by 
various  persons,  which  claims  had  been  as- 
signed to  the  plaintiff,  and  also  to  foreclose 
two  chattel  mortgages  upon  the  logs  in  ques- 
tion. It  did  not  appear  that  each  lien  cov- 
ered all  of  the  logs,  and  it  was  contended 
by  appellant  that  there  vvas  a  misjoinder  of 
the  causes  of  action.  Without  going  Into  the 
details  of  the  argument  urged  in  this  particu- 
lar. It  Is  sufficient  to  say  the  complaint  al- 
leged that  appellant  had  some  interest  In  the 
logs  upon  which  the  various  Hens  were  claim- 
ed. Although  his  mterest  was  not  specifical- 
ly set  forth,  we  are  of  the  opinion  that  this 
allegation  was  sufficient  as  against  appel- 
lant's general  demurrer.  The  fair  import  of 
it  was  that  appellant  claimed  some  interest 
in  all  the  logs  In  controverpy.  It  transpired 
upon  the  trial  that  he  was  the  purcliaser  of 


said  logs,  and,  while  this  of  itself  did  not 
appear  by  the  complaint,  we  are  of  the  opin- 
ion that  It  was  fairly  mcludcd  therein;  and, 
if  appellant  sought  to  raise  any  question  as 
to  the  sufficiency  of  the  complaint  in  this 
particular,  he  should  have  moved  to  make 
the  same  more  definite  and  certain.  If  appel- 
lant had  an  Interest  in  all  the  logs  against 
which  the  various  liens  and  the  mortgages 
were  sought  to  be  foreclosed,  and  all  the 
causes  of  action  so  Joined  affected  him,  he 
will  not  be  heard  to  raise  the  question  of  a 
misjoinder,  if  there  was  any,  aa  against  the 
other  defendants. 

Another  question  raised  by  appellant  re- 
lates to  the  causes  of  action  pleaded  in  the 
complaint,  commencing  with  the  seventh  and 
ending  with  the  fourteenth.  It  Is  insisted 
that,  as  to  these  causes  of  action,  the  suit 
was  not  commenced  in  time,  and  appellant 
demurred  thereto  upon  that  ground.  These 
causes  of  action  relate  to  the  lien  claims 
of  Fred  Shoenfeldt,  Philip  McDonald,  Robert 
Logan,  J.  W.  Atkinson,  William  Sanders, 
William  Dorey,  and  John  O'Neill,  and  were 
for  the  foreclosure  of  liens,  notices  of  which 
were  filed  prior  to  the  passage  of  the  a<$  of 
March  15,  1893  (Laws  1S03,  p.  428),  which 
went  Into  effect  June  7,  1893,  and  was  a  gen- 
eral law  covering  the  entire  subject,  and  ex- 
pressly repealed  all  prior  inconsistent  laws. 
This  action  was  commenced  In  Deceml>er, 
1893,  and  more  than  8  months  had  elapsed 
since  the  filing  of  these  lien  notices,  and 
more  than  8  months  since  the  passage  and 
approval  of  the  act  in  question.  Under  the 
law  in  force  at  the  time  the  lien  notices  were 
filed,  the  lien  claimants  had  12  mouths  with- 
in which  to  commence  suit  to  enforce  the 
same.  Under  the  new  law,  the  period  with- 
in which  actions  could  be  commenced  was 
limited  to  8  months.  Kpspondent  claims  that 
the  provision  of  the  old  law  as  to  the  time 
of  the  commencement  of  actions  to  foreclose 
should  govern  as  to  notices  ffied  prior  to  the 
taking  effect  of  the  new  law,  which  bad  no 
emergency  dause.  Appellant  contends  that 
the  later  act  should  govern.  There  has  been  no 
determination  of  this  particular  question  in 
this  state,  and  ihe  material  Inquiry  is  wheth- 
er the  provision  as  to  the  time  of  commencing 
suit  relates  to  the  remedy  or  to  the  right 
Gameau  v.  MUl  Co.,  8  Wash.  4«7,  36  Pac. 
463.  Any  matter  relating  to  the  right  of 
such  liens  could  not  be  abridged  by  the  legla- 
latnre;  but  anything  relating  to  the  manner 
of  enfordugi  such  right  or  the  remedy  might 
be  abridged.  In  tills  case  the  lieu  claimants 
bad  the  fuU  period  of  8  months— the  time 
prescribed  in  the  new  act  after  its  passage- 
within  which  to  commence  their  actltMis,  and 
more  than  6  months  from  the  time  it  took 
effect  within  which  to  begin  them.  We  are 
constrained  to  bold,  under  the  weight  of  the 
authorities  cited,  that  the  time  provlued  for 
the  commencement  of  actions  related  to  the 
remedy  only,  and,  consequently,  might  be 
abridged  by  subsequent  legislation;  and  the 
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qaeetltMi  la  not  wbetber  the  parties  had  the 
fall  time  within  which  to  commence  their  ac- 
tions, as  prescribed  by  the  subsequent  act, 
after  it  took  effect,  but  whether  they  bad  a 
reasonable  time  within  which  to  commence 
them.  Of  course,  there  can  be  no  question 
as  to  there  having  been  a  reasonable  time  aft- 
er the  passage  of  the  new  law  In  this  in- 
stance; and,  as  to  these  causes  of  action, 
suit  was  not  commenced  In  time,  and  they 
were  barred.  Poreht  ▼.  Short,  45  Mo.  377; 
Smith  V.  Packard,  13  Wis.  871;  Gibbs  v. 
Petk,  77  Pa.  St.  86;  McCrea  ▼.  Oralg,  23 
CaL  622;  Acker  y.  Adcer,  81  N.  Y.  143;  Bio- 
cnm  ▼.  Fayette  Co.,  61  Iowa,  108,  16  N.  W. 
61;  PbO.  Mech.  Liens  @d  Ed.)  |  24;  Bnd. 
Interp.  St  |  284,  etc. 

A  further  questlcm  relates  to  the  costs  al- 
lowed below.  The  court  permitted  the  taxa- 
tion of  certain  fees  for  preparing  and  serving 
e<9les  of  the  pleadings  by  a  private  Indlvld- 
oal.  Appellant  objected  thereto.  The  al- 
lowance of  these  Items  was  conceded  to  be 
emmeons  upon  the  oral  argument  of  the 
canse  here,  under  a  decision  of  this  court 
which  was  not  published  at  the  time  of  the 
ttiat  Crdghton  y.  Cole,  10  Wash.  472,  38 
Pac.  1007. 

The  judgment  will  be  reversed  as  to  the 
causes  of  action  aforesaid  from  the  seventh 
to  the  fourteenth,  tnclusire.  It  will  be  af- 
ilnued  as  to  the  other  causes  of  action  set 
forth,  but  modified,  as  to  the  costs  taxed,  by 
striking  the  Items  of  $15  and  $40.60,  allowed 
the  plaintiff  for  preparing  and  serving  copies 
of  the  pleadings.     Remanded  accordingly. 

DUNBAR,  ANDERS,  and  GORDON,  JJ, 
concur.     HOYT,  O.  J.,  not  sitthis. 


<11  Wub.  3ES) 

NEIS  y.  O'BRIHN.J 
(Sapreme  Court  of  Washington.    July  20,  1895.) 

BaLB— RiFL'gAI.    OV    PUKCHABER    TO  ACOCFT — 

Rights  or  Parties. 
Plaintiff  contracted  to  pureliaae  a  cer- 
tain quantity  of  hops,  to  be  grown  by  defendant, 
and  made  two  payments  before  the  time  of  de- 
livery, as  required  by  the  contract,  but,  with- 
out excuse,  refused  lo  accept  the  hops  and  pay 
the  balance,  as  agreed,  whereupon  defendant 
sold  tbem,  receiving  therefor  more  than  was 
due  from  plaintiff  (»  the  contract.  Bdd,  that 
the  plaintiff  could  not  recover  any  of  the  excess 
received  by  defendant  over  the  balance  due  by 
plaintiff  on  his  contract  Hoyt,  O.  J.,  dissent- 
ing. 

Appeal  from  superior  co<nrt,  King  county; 
B.  Osborn,  Judge. 

Action  by  Philip  Neis,  trading  under  the 
firm  name  of  Phil  Neis  &  Co.,  against  Morgan 
O'Brien.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

Strudwick  &  Peters,  for  appellant  S.  H. 
Piles  and  Stratton,  Lewis  &  GUman,  for  re- 
spondent. 

GORDON,  J.  Respondent's  demurrer  to 
the  complaint  in  this  case  having  been  sus- 

s  Rehearing  pending. 


talned  in  the  court  l>eIow,  and  appellant 
electing  to  stand  upon  his  complaint,  and  re- 
fusing to  plead  over,  Judgment  of  dismissal 
was  entered,  from  which  Judgment  and  or- 
der sustaining  the  demurrer  this  appeal  la 
taken.  Briefly  stated,  the  complaint  shows 
the  following  facts:  On  the  23d  day  of  June, 
1801,  the  parties  hereto  entered  Into  a  writ- 
ten contract  whereby  the  respondent  agreed 
to  grow  on  his  farm  in  King  county.  In  the 
year  1891,  20,000  pounds  of  hops  of  a  speci- 
fied quality,  and  to  deliver  them  bo  the  ap- 
pellant, at  a  place  designated  In  the  contract, 
on  or  before  the  31st  day  of  October,  In  that 
year.  Upon  his  part  appellant  agreed  to  pay, 
nsspondent  17  cents  per  pound  for  such  hops, 
as  follows:  4  cents  per  pound,  or  $800,  at 
the  time  of  the  execution  of  the  contract; 
4  cents  per  pound,  or  $800,  on  the  1st  day  of 
S^tember,  1891  (both  of  which  payments 
he  made);  and  the  balance,  or  0  cents  per 
pound,  upon  the  delivery  of  the  hops.  The 
respondent  complied  with  this  contract  In 
every  particular,  and,  at  the  time  and  place 
fixed  by  the  contract  tendered  the  hops  to 
the  appellant,  who  thereupon  refused  to  re- 
ceive them  or  to  pay  the  balance  of  the  pur- 
chase price.  Thereafter,  respondent  resold 
said  hops,  for  13%  cents  per  pound,  where- 
upon appellant  brought  this  suit  to  recover 
the  sum  of  $950,  the  amount  remaining  in 
the  hands  of  the  respondent  after  reimburs- 
ing himself  for  the  difference  In  price  be- 
tween the  contract  price  and  the  price  at 
which  the  hops  were  sold.  Appellant  does 
not  claim  that  the  respondent  did  not  keep 
the  contract  in  every  particular.  He  makes 
no  claim  that  the  hops  tendered  were  not  of 
the  amount,  kind,  and  quality  called  for  by 
the  contract,  or  that  they  were  not  timely 
tendered  at  the  place  required  by  the  con- 
tract He  allejjes,  however,  that  he  refused 
to  recdve  the  bops  from  the  respondent  "In 
good  faith  believing  the  said  hops  not  to  be 
of  the  quality  and  description  mentioned  in 
said  contract,  and  believing  that  he  had  the 
right  so  to  do." 

The  single  legal  proposition  Involved  in 
tills  case  la  too  well  settled  to  warrant  ex- 
tended discussion.  It  was  not  the  fault  of 
the  respondent  that  this  contract  was  not 
fulfilled,  but  wholly  the  fault  of  the  appel- 
lant The  respondent  offered  to  perform  all 
that  the  contract  required  of  him;  but  the 
appellant,  having  made  part  performance, 
stopped  short,  and  refused  to  proceed  to  the 
completion  of  the  contract  Under  such  cir- 
cumstances, It  would,  we  think,  be  contrary 
to  public  policy  to  permit  him  to  maintain 
this  action.  The  sum  which  he  seeks  to  re- 
cover was  paid  by  him  in  part  performance 
of  the  contract  and  would  have  Inured  to  his 
benefit  but  for  his  subsequent  default  To 
permit  the  appellant  to  recover,  under  the 
circumstances  of  this  case,  we  think,  would 
be  to  establish  a  dangerous  precedent,  and. 
In  the  language  of  the  supreme  court  of  Ohio, 
in  Wltherow   T.  Witherow.  10  Otaio^   238: 


Digitized  by 


Google 


PACIFIO  EEPOBTBR,  Vol.  41. 


(WadL. 


"The  establlBhment  of  such  a  principle  would 
bare  a  tendency  to  encourage  the  violation 
of  contracts,— to  dlmtnlsh,  In  the  minds  of 
contracting  parties,  a  sense  of  the  obllgatlMi 
which  rests  upon  th^m  to  perform  their 
agreements.  Any  principle  which  would 
have  such  an  effect  ought  not  to  be  recog- 
nized as  sound  law.  It  Is  the  duty  of  courts 
to  enforce  the  performance  of  contracts,— not 
to  encourage  their  riolation."  In  Hansbrougb 
V.  Peck.  5  Wall.  407,  the  court  say:  "No 
rule  In  respect  to  the  contract  Is  better  set- 
tled than  this:  that  the  ptnty  who  has  ad- 
vanced money,  Or  done  an  act  In  part  per- 
formance of  the  agreement,  and  then  stops 
short  and  refuses  to  proceed  to  Its  ulti- 
mate conclusion,  the  other  party  being  ready 
and  willing  to  proceed  and  fulfill  all  his  stip- 
ulations according  to  the  contract,  will  not 
be  permitted  to  recover  back  what  has  thus 
been  advanced  or  done."  See,  also.  Hap- 
good  V.  Shaw,  105  Mass.  276;  Dula  v.  Cowles, 
75  Am.  Dec.  463;  Pierce  v.  Jamagln,  57  Miss. 
107;   Leonard  v.  Morgan,  6  Gray,  412. 

The  reason  assigned  by  appellant  for  re- 
fusing to  receive  the  hops  furnishes  no  suffi- 
cient excuse  in  law  for  his  abandonment  of 
the  contract  The  "quality  and  description" 
of  the  hops  could  have  been  determined  by 
inspection,  which  It  was  his  privilege  to 
make,  but  which  he  neglected  to  avail  him- 
self of.  Nor  was  the  respondent  required 
to  retain  the  property  after  appellant's  re- 
fusal to  accept  It  In  accordance  with  the  con- 
tract. It  was  his  right  to  sell  the  property 
to  another.  Ketchum  v.  Evertson,  13  Johns. 
858;  McKlnney  v.  Harvle  (Minn.)  35  N.  W. 
668.  The  judgment  appealed  from  will  be 
affirmed. 

ANDERS  and  DUNBAR,  JJ.,  concur. 
HOST.  O.  J.,  dissents.  . 


(12  Wash.  (77) 

MOYER  V.  VAN  DB  VANTBR. 

(Supreme  Court  of  Washington.    July  23, 1896.) 

Elbctioxs  and  Voters — Failurb  to  Stamp  Bai/- 

lot — indorskment  bt  judge— cokbti- 

TUTIONALITT  OF  AcT. 

1.  An  exception  "to  these  findings  of  fact 
and  conclusions  of  law,  and  to  each  of  them," 
Is  too  general. 

2.  Under  Gen.  St  K  382-384,  whidi  pro- 
vide that  there  shall  be  printed  on  the  back 
of  ballots,  with  a  rubber  or  other  stamp,  provid- 
ed for  that  purpose,  the  designatioa  official 
ballot,"  it  is  immaterial  whether  the  ballot  is 
stamped  before  or  after  it  is  marked  by  the 
voter. 

3.  Gen.  St  {  39,  providing  that  any  bal- 
lot not  bearing  the  initials  of  an  inspector  or  a 
Judge  of  election  shall  not  be  counted,  is  in  con- 
flict with  (>>n8t  art.  6,  {g  1,  6,  which  provide 
that  all  persons  possessing  the  requisite  qualifi- 
cations shall  be  entitled  to  vote  at  all  elections, 
and  that  all  elections  shall  be  by  ballot 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Proceeding  by  William  H.  Moyer  against 
Aaron  T.  Van  de  Vanter  to  contest  the  title 


to  the  office  of  sherlfT  of  King  county.  Judg- 
ment was  rendered  for  defendant  and  plain- 
tiff appeals.   Affirmed. 

Winsor,  Bush  &  Morris,  John  B.  Hart  and" 
White  &  Munday,  for  appellant  Brady,  Gay 
&  McBride,  Andrew  F.  Burleigh,  and  Struve, 
Allen,  Hughes  &  McMlcken,  for  respondent. 

SCOTT,  J.  The  parties  hereto  were  rival 
candidates  at  the  last  general  election  for - 
the  office  of  sheriff  of  King  county.  The 
county  canvassing  board  found  that  respond- 
ent was  entitled  to  the  office,  and  declared 
him  elected  thereto,  whereupon  a  certificate- 
of  election  was  Issued  to  bim.  Within  a 
few  days  thereafter,  appellant  filed  a  state- 
ment of  contest,  alleging  matters  to  show 
that  he  had  received  the  greatest  number  of 
legal  votes  and  was  entitled  to  the  office.  Is- 
sue was  taken  by  the  respondent  upcm  cer- 
tain of  the  material  matters  alleged,  and  a 
trial  was  had,  which  resulted  in  favor  of  the- 
respondent  and  this  appeal  was  taken  there- 
from. A  number  of  findings  of  fact  were 
made  by  the  lower  court  which,  with  cer- 
tain conclusions  of  law  based  thereon,  w»e- 
duly  reduced  to  writing  and  made  a  part  of 
the  case.  Whereupon  appellant  excepted  as 
follows:  "To  these  findings  of  fact  and  con- 
clusions of  law,  and  to  each  of  them,  thfr 
contestant  excepts."  An  objection  was  made 
by  the  respondent  to  a  consideration  of  any 
of  the  evidence  Introduced,  or  errors  alleged 
with  reference  thereto,  on  the  ground  that 
no  sufficient  exception  was  taken  to  any  fact 
found  by  the  lower  court;  and,  under  re- 
peated holdings  of  this  court  heretofore,. 
tbls  objection  must  be  sustained.  As  a  con- 
sequence thereof,  the  case  presented  upon 
appeal  is  much  abbreviated;  many  of  tbe- 
questlons  sought  to  be  raised  by  the  appe- 
lant are  eliminated;  and  the  only  question 
left  for  our  consideration  Is  whether  the- 
facts  so  found  by  the  lower  court  ore  an- 
tagonistic to  the  conclusions  of  law  and 
judgment  Appellant's  main  contention  in 
this  respect  is  based  upon  the  seventh  find- 
ing, which  is  as  follows:  "I  find  that  In 
Franklin  precinct  there  were  194  votes  cast 
and  counted  for  Aaron  T.  Van  de  Vanter, 
the  defendant  and  contestee,  and  17  votes  for- 
William  H.  Moyer,  the  plaintiff  and  contest- 
ant for  said  office  of  sheriff,  which  said 
votes  entered  into  and  formed  a  part  of  the 
total  legal  votes  hereinbefore  found  by  me 
to  be  cast  for  each  of  the  said  contestant 
and  contestee,  to  wit:  on  the  part  of  Van  de- 
Vanter,  entered  Into  and  made  a  part  of  the 
4,380  votes  so  counted;  on  the  part  of  Moy- 
er, entered  Into  and  became  a  part  of  the  4,- 
373  80  counted  for  him.  I  further  find  that 
the  election  officers  of  Franklin  precinct  fail- 
ed to  place  upon  any  of  said  ballots  the  In- 
itials of  the  Inspector  or  any  judge  thereof 
before  the  said  ballot  was  deposited  In  the 
ballot  box.  And  I  further  find  that  a  blank 
ballot  was  given  to  each  and  every  elector^ 
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without  either  \he  ofQclal  stamp  or  the  In- 
itials of  an  election  officer  thereon;  and  said 
elector  took  said  ballot,  and  the  same  was 
marked  by  said  elector  and  returned  by  him 
to  the  election  officers,  when,  in  the  presence 
of  the  elector,  the  Inspector  of  said  election 
placed  npon  said  ballot  the  official  stamp, 
Cnmished  for  that  purpose  by  the  county 
auditor.  In  pursuance  of  law,  after  which  the 
said  ballot  was  folded  and  placed  within  the 
ballot  box,  wherein  it  was  Icept  until,  at  the 
time  of  the  countinjT  by  the  election  officers, 
and  at  the  close  of  the  polls,  all  of  the  bal- 
lots of  said  precinct  were  counted,  and  re- 
turned. In  a  sealed  box,  by  a  special  mes- 
senger, to  the  county  auditor,  in  the  man- 
ner directed  by  law.  I  further  find,  from 
the  evidence  and  stipulations  in  this  case, 
that  the  ballots  voted  by  the  electors,  In 
each  and  every  Instance,  were  placed  In  the 
said  box,  and  that  the  said  ballots  had  been 
safely  kept,  and  was  produced  into  this 
court  as  an  original  exhibit,  as  eviuence  of 
the  said  recount.  I  further  find  that  the 
election  officers  of  Franklin  precinct  were  .in 
dose  and  watchful  attendance  at  the  polls 
and  of  the  ballot  box  and  ballots  during  the 
entire  election;  that  no  ballots  were  used 
except  those  received  from  the  election 
Judges,  or  taken  under  tb^r  direction;  that 
the  election  was  held  In  an  orderly  manyer; 
that  the  votes  were  counted  and  returned  to 
the  county  auditor  as  required  by  law;  and 
that  the  vote  so  returned  were  the  votes 
actually. cast  at  Franklin  precinct  at  said 
election."  The  important  question  to  be  de- 
termined is  whether  the  vote  cast  in  this 
precinct  could  be  counted,  the  initials  of  no 
one  of  the  election  officers  having  been  writ- 
ten on  any  of  the  ballots.  The  law  provides 
that  there  shall  be  printed  on  the  back  of  the 
ballots,  with  the  rubber  or  other  stamp  pro- 
vided for  that  purpose,  the  designation  "of- 
ficial ballot,"  the  name  or  number  of  the 
election  precinct,  the  name  of  the  county, 
the  date  of  the  election,  the  name  and  of- 
ficial designation  of  the  clerk  who  furnishes 
the  tickets  to  the  Judges  of  election,  and 
that  the  in8t)ector  or  one  of  the  Judges  shall 
also  write  his  initials  thereon.  Gen.  St  {{ 
382,  384.  The  ballots  bore  the  proper  stamp, 
and  the  fact  that  It  was  not  placed  thereon 
before  they  were  delivered  to  the  electors, 
but  was  done  when  they  were  returned  to  be 
deposited  in  the  ballot  box,  was  but  an  ir- 
regularity which  could  not  vitiate  them  In 
the  absence  of  any  fraud.  Section  391  is  as 
follows:  "In  the  canvass  of  the  votes,  any 
ballot  which  is  not  indorsed,  as  provided  In 
this  chapter,  by  the  official  stamp  and  in- 
itials shall  be  void,  and  shall  not  be  counted, 
and  any  ballot  or  parts  of  a-  ballot  from 
which  It  is  impossible  to  determine  the  elec- 
tor's choice  shall  be  void,  and  shall  not  be 
counted;  provided  that  when  a  ballot  is 
sufficiently  plain  to  gather  therefrom  a  part 
of  the  voter's  intention,  it  shall  be  the  duty 
of  the  Judges  of  election  to  count  such  part" 


If  the  language  of  this  section  can  be  given 
its  full  force,  all  the  ballots  cast  in  this  pre- 
cinct were  rendered  void  by  the  failure  of 
the  election  ofELcera  to  comply  therewith,  lo 
not  having  one  of  th^r  number  write  his  in- 
itials thereon;  and  the  effect  of  it  would  be 
to  disfranchise  all  voters  in  that  precinct  for 
that  election  The  constitution  (section  1, 
art  6)  provides  that  all  male  persons  of  the 
age  of  21  years  or  over,  possessing  certain 
qualifications  specified,  "shall  be  entitled  to 
vote  at  all  elections":  and  section  6  reads 
as  follows:  "All  elections  shall  be  by  ballot 
The  legislature  shall  provide  for  such  meth- 
od of  voting  as  will  secure  to  every  dee- 
tor  absolute  secrecy  in  preparing  and  de- 
positing his  ballot"  Can  the  legislature 
enact  a  law  whereby  election  officers  can 
practically  disfranchise  all  the  electors  of  a 
precinct,  where  the  electors  themselves  are 
not  at  fault?  If  so,  the  constitutional  guai^ 
anty  is  of  small  consequ^ice.  Legislation 
going  to  promote  the  honesty  of  elections  is 
most  beneficial  In  character,  and  as  a  means 
of  securing  this  end  the  general  policy  of  the 
law  Is  that  the  ballot  shall  be  a  secret  one, 
that  It  may  not  be  known  for  which  candi- 
date any  particular  voter  voted.  In  order  that 
bribery  may  be  prevented.  Provision  Is  also 
made  as  to  the  duties  of  election  officers,  to 
the  end  that  a  fraudulent  canvass  of  the 
votes  cast  may  be  prevented.  There  is  good 
ground  for  recognizing  a  distinction  between 
the  obligations  placed  upon  the  individual 
voter  and  those  matters  which  relate  to  the 
duties  of  election  officers.  Great  care  should 
be  taken  to  distinguish  between  those  re- 
quirements designed  to  prevent  fraud,  and 
wWch  are  necessary,  to  the  purity  of  Sec- 
tions, and  those  which,  while  designed  for 
the  s^me  purpose,  are  not  essential  thereto, 
or  we  may  overreach  the  salutary  effect 
sought  to  be  obtained  from  provisions  of  the 
character  first  mentioned,  by  going  so  far, 
in  construing  as  valid  and  mandatory  pro- 
visions of  the  second  class,  as  to  open  the 
very  door  to  fraud  that  was  sought  to  be 
closed  thereby.  The  individual  voter  may 
well  be  called  upon  to  see  that  the  require- 
ments of  the  law  applying  to  himself  are 
complied  with  before  casting  his  ballot;  and, 
if  he  should  willfully  or  carelessly  violate 
the  same,  there  would  be  no  hardship  or  in- 
justice in  depriving  him  of  Ws  vote;  but  if, 
on  the  other  hand,  be  should  In  good  faith 
comply  with  the  law-,  upon  his  part,  it  would 
be  a  great  hardship  were  he  deprived  of  his 
ballot  through  some  fault  or  mistake  of  an 
election  officer  in  falling  to  comply  with  a 
provision  of  the  law  over  which  the  voter 
had  no  control.  It  is  also  a  question  in  which 
the  public  has  a  direct  and  important  in- 
terest; for  the  loss  of  such  vote  may  have 
a  controlling  effect  upon  a  public  matter. 
The  constitutional  provision  aforesaid  guar- 
anties the  right  to  vote,  and  this,  of  neces- 
sity, carries  with  It  the  right  to  have  the  vote 
counted.   Of  course,  the  manner  of  voting 
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and  canrassing  votes  must  be  subject  to  all 
reasonable  legislative  requirements.  Many 
cases  have  been  cited  by  counsel  as  support- 
ing the  positions  taken  by  them,  respectively, 
and  many  of  these  involve  a  consideration 
of  various  phases  of  the  law  commonly 
Icno-wn  as  the  "Australian  Ballot  Law,"  In 
force  here,  but  which  is  a  comparatively 
new  thing  in  this  country.  These  cases  can- 
not all  be  harmonized,  but  the  general  trend 
thereof  has  been  to  recognize  a  clear  dis- 
tinction between  those  things  required  of 
the  Individual  voter  and  those  Imposed  upon 
election  officers.  There  is  a  disposition  to 
hold  the  former  valid  and  mandatory;  but, 
where  there  has  been  a  substantial  com- 
pliance with  the  law  on  the  part  of  the  In- 
dividual Voter,  and  It  is  made  to  appear 
that  there  has  been  in  fact  an  honest  ex- 
pression of  the  popular  will,  there  is  a  well- 
defined  tendency  to  sustain  the  same,  al- 
though there  may  have  been  a  failure  to  com- 
ply with  some  of  the  specific  provisions  of 
the  law  upon  the  part  of  the  election  of- 
ficers, or  some  of  them.  language  may  have 
been  employed  In  some  of  the  cases  in  con- 
fiict  with  this  position;  but,  when  such  cases 
are  examined  with  reference  to  the  specific 
facts  decided.  It  will  appear  that  this  dis- 
tinction has  been  adhered  to,  and  it  may 
truly  be  said  to  be  the  one  great  underlying 
principle  of  all  the  cases.  In  case  of  a  vio- 
lation of  the  law  on  the  part  of  an  election 
officer,  punishment  may  be  provided  there- 
for, and  in  this  way  the  law  can  be  render- 
ed effectual  without  going  to  the  extent  of 
depriving  the  voter  of  his  right  to  have  bis 
vote  counted,  In  consequence  of  such  viola- 
tion. In  this  connection.  It  may  be  well  to 
note  that,  while  there  is  a  punishment  pro- 
vided for  depositing  an  unstamped  ballot  In 
the  ballot  box  by  an  election  officer,  there 
is  none  provided  for  falling  to  write  his  in- 
itials thereon.  Section  389,  Gen.  St.,  is  as 
follows:  "No  Inspector  or  Judge  of  election 
shall  deposit  in  any  ballot  box  any  ballot  up- 
on which  the  official  stamp  as  hereinbefore 
provided  for  does  not  appear.  Every  person 
violating  the  provisions  of  this  section  shall 
be  deemed  grullty  of  a  misdemeanor."  He 
can  deposit  a  ballot  properly  stamped,  but 
without  the  initials,  without  incurring  any 
penal  liability.  This  may  be  an  omission 
due  to  Inadvertence  upon  the  part  of  the 
lawmakers;  but  It  Is  the  law,  nevertheless; 
and.  If  a  ballot  so  deposited  cannot  be  count- 
ed, a  door  Is  open  whereby  great  frauds  may 
be  committed  with  impunity,  the  voters  of 
an  entire  precinct,  as  in  this  case,  practically 
disfranchised,  and  the  popular  will  nullified. 
It  appears,  from  the  facts  found,  that  the 
vote  of  this  precinct  was  honestly  and  fair- 
ly cast  and  counted,  and  that  there  was  noth- 
ing upon  the  face  of  the  ballots  to  Indicate 
how  any  particular  voter  voted,  and  that  the 
objections  raised  thereto  apply  to  all  the 
ballots  cast  for  each  of  the  candidates.  The 
failure  to  comply  with  the  law  appears  to 


have  been  due  to  Ignorance  *of  its  provisions 
on  the  part  of  the  election  officers.  That  the 
prohibition  aforesaid  against  the  counting 
of  these  votes,  under  the  above  circumstan- 
ces, is  an  unreasonable  one,  and  in  conflict 
with  the  right  guarantied  by  the  constitu- 
tion, seems  to  us  a  clear  proposition.  Were 
we  authorized  to  bold  otherwise,  such  a 
holding  would  be  subversive  of  the  best  in- 
terests of  society,  and  might  result  in  great 
peril  to  our  governmental  structure.  Such 
a  holding  is  not  necessary  to  preserve  the 
purity  of  elections;  for  provision  can  be 
made  for  an  Investigation  of  charges  of  ac- 
tual fraud  upon  the  part  of  electors  and  elec- 
tion officers.  It  would  be  an  interminable 
task  to  refer  to  each  of  the  cases  cited  In  de- 
tail, and  we  contoit  otirselves  with  giving 
our  conclusions  drawn  from  all  of  them.  No 
decision  cited  has  gone,  to  the  extent  that 
we  are  asked  to  go  by  the  appellant  in  this 
case;  and,  to  accord  with  the  general  hold- 
ings of  the  courts,  as  we  understand  them, 
in  the  light  of  what  has  actually  beem  de- 
cided in  the  cases,  we  are  compelled  to  bold 
that  the  provision  aforesaid  against  count- 
ing ballots  where  no  initials  are  placed  there- 
on cannot  be  sustained,  and  the  decision  of 
that  question  seits  this  controversy  at  rest. 
The  finding  in  question  by  the  lower  court 
supports  the  conclusions  of  law  based  there- 
on, and  the  Judgment  rendered.  The  fact 
that  the  election  officers  failed  to  have  booths 
erected  which  complied  with  the  law,  found 
in  the  eighth  finding,  was  also  but  an  irreg- 
ularity which  would  not  vitiate  the  elec- 
tion. None  of  the  other  questions  raised  by 
appellant.  In  the  present  aspect  of  the  case, 
are  material  to  this  controversy,  as  they  re- 
late to  defects  in  particular  votes  cast  in  the 
various  precincts  and  included  in  the  other 
findings;  and,  in  case  any  of  these  votes 
were  improperly  counted,  the  court  in  each 
Instance  found  a  greater  number  were  count- 
ed for  the  appellant  than  for  the  respondent, 
and  the  findings  must  be  accepted  as  a 
whole.  It  follows  that  the  Judgment  must 
be  affirmed. 

HOTT,    C.  J.,  and   ANDERS,   DUNBAR, 
and  GORDON,  JJ.,  concur. 


(12  Wash.  ^73) 

Mclaughlin  v.  barnes. 

(Supreme  Court  of  Washington.    July  23, 1895.) 

Decedkst's  Estatb— Payment  to  Distkibutee^ 
Set-Ofv  bt  Execctor— Pebsoxal  Claim. 

1.  An  administrator  cannot  set  off  a  per- 
sonal claim  against  a  distributee  against  her  dis- 
tributive share,  which  he  has  been  directed  by 
the  court  to  pay  hrr. 

2.  Nor  can  he,  by  assigning  such  claim  after 
the  decree  of  distribntion,  prevent  the  court 
from  compelling  him  to  pay  to  the  distributeo 
her  share,  on  the  ground  that  he  has  been  gar- 
nished in  a  suit  by  the  assignee  against  the  dis- 
tributee on  the  claim  assigued. 

Hoyt,  C.  J.,  dissenting. 
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Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judt^. 

Appeal  by  John  G.  Barnes,  administrator, 
la  the  matter  of  the  estate  of  Hiram  C.  Mc- 
Laughlin, from  an  order  directing  the  pay- 
ment to  Bertha  F.  McLaughlin  of  the  balance 
of  her  distributive  share  in  the  estate.  Af- 
firmed. 

John  G.  Barnes,  In  pro.  per.  Greene  & 
Turner,  for  respondent 

GORDON,  J.  Appellant  is  administrator 
of  the  estate  of  Hiram  C.  McLaughlin,  de- 
ceased. As  such  administrator,  he  presented 
his  final  account  to  the  superior  court  of 
King  county  for  settlement  and  allowance, 
from  which  account  it  appeared  that  there 
was  chargeable  to  him,  and  then  in  his  hands 
as  such  administrator,  ready  to  be  distrib- 
uted to  the  respondent,  the  sum  of  $1,554.56, 
and,  piusuant  to  his  petition  in  that  behalf, 
said  court,  on  the  7th  day  of  September,  1894, 
made  and  entered  a  final  decree  of  distribu- 
tion. Thereafter  appellant  paid  to  respond- 
ent's order  the  sum  of  $1,054.56,  retaining 
and  refusing  upon  demand  to  pay  the  balance 
of  $500.  On  the  20th  day  of  October,  1894, 
respondent  applied  to  the  court  for  an  order 
directing  the  administrator  forthwith  to  turn 
over  said  balance.  A  copy  of  said  applica- 
tion and  the  affidavit  upon  which  it  was 
liased  were,  on  the  same  day,  served  upon  ap- 
.pellant,  and  came  on  for  hearing  before  the 
court  on  the  26th  day  of  October,  1894,  at 
which  time  the  appellant  submitted  his  affi- 
davit, which  set  forth,  as  a  reason  for  with- 
holding and  refusing  to  pay  over  said  bial- 
ance,  "that  the  said  Bertlia  F.  McLaughlin 
was  indebted  to  [appellant]  in  said  sum  of 
$500,  for  and  on  account  of  legal  services 
performed  by  [appellant]  for  said  Bertha  Mc- 
Laughlin, at  her  request,  as  her  attorney  and 
counsel<H-,  wliich  services  were  performed  by 
[appellant]  for  said  Bertha  F.  McLaughlin,  in- 
dependent of  his  administration  of  said  es- 
tate, and  before  he  was  appointed  administra- 
tor or  l)ecame  administrator  thereof;  that  on 
the  24th  of  October,  1894,  he  duly  assigned, 
transferred,  and  set  over  to  one  E.  B.  Palmer 
his  claim  against  said  Bertha  McLaughlin  for 
said  sum  of  $500  for  services  as  aforesaid; 
that  on  the  20th  day  of  October,  1894,  the 
said  sum  of  $500  in  his  hands  as  aforesaid 
was  duly  and  regularly  lawfully  levied  upon 
and  attached  by  the  sherlfC  of  King  county, 
state  of  Washington,  in  a  suit  at  law  upon 
said  assigned  claim  In  the  superior  court  of 
the  state  of  WasUngton,  for  King  county, 
wherein  the  said  Palmer  is  plaintiff  and  the 
said  Bertha  F.  McLaughlin  is  defendant" 
Findings  of  fact  were  duly  made  by  the 
court,  and  an  order  entered  directing  the  ap- 
pellant to  pay  said  sum  of  $500  to  the  re- 
spondent within  10  days  from  the  date  there- 
of.    This  appeal  is  from  said  order. 

The  first  cont«itlon  of  the  appellant  is  that 
the  decree  of  distribution  of  date  September 


7,  1894,  changed  the  UabiUty  of  the  adminis- 
trator to  the  distributee  from  "an  officiiJ  to 
a  personal  one";  that  after  the  entry  of  the 
decree  of  distribution  the  relationship  exist- 
ing between  the  administrator  and  the  re- 
spondent, as  to  the  money  and  property  dis- 
tributed, was  that  of  debtor  and  creditor, 
and  that  respondent  had  a  right  to  bring  her 
action  to  recover  from  the  administrator  the 
property  distributed  to  her,  and  against  such 
a  demand  the  administrator  might  set  ofC  the 
debt  due  him  from  respondent  Conceding 
the  right  of  respondent,  as  distributee,  to 
maintain  an  action  of  the  character  suggest- 
ed by  appellant  It  was  not  we  think,  the 
only  remedy  which  the  law  afforded  her.  A 
decree  of  distribution  has,  "In  most  respects, 
all  the  efficacy  of  a  judgment  at  law,"  and 
can  be  enforced  by  proceedings  for  contempt. 
Melone  v.  Davis,  67  CaL  279,  T  Pac.  703; 
Wheeler  v.  B<^ton,  54  Cal.  302.  The  decree 
of  distribution  did  not  operate  to  relieve  the 
appellant  of  his  trust,  nor  could  his  final  dis- 
charge be  effected  while  the  duty  remained, 
undischarged,  of  turning  over,  as  administra- 
tor, the  funds  In  bis  hands  for  distribution; 
and  the  court  having  Jurisdiction  of  the  ad- 
ministcation  of  said  estate  has  ample  au- 
thority to  compel  the  discharge  of  said  duty, 
without  requiring  the  distributee  to  resOTt  to 
another  forum. 

It  is  next  contended  that  the  assignment 
by  appellant  of  his  claim  against  respondent 
was  perfectly  legal  and  proper;  that  as  to 
that  claim  "no  relationship  whatsoever  exist- 
ed between  respondent  and  appellant,  except- 
ing that  of  an  attorney  who  had  performed 
services,  and  a  client  who  seeks  to  avoid  pay- 
ment therefor."  As  has  been  noticed,  appel- 
lant's claim  to  compensation  is  for  services 
rendered  prior  to  his  appointment  as  ad- 
ministrator. An  administrator  cannot  be 
permitted  to  Juggle  with  funds  belonging 
to  a  distributee,  nor  avail  himself  of  his 
trust  relationship  to  secure  a  personal  ad- 
vantage in  the  collection  of  a  claim  against 
his  cestui  que  trust;  and  what  the  law, 
from  considerations  of  public  policy,  will 
not  permit  him  to  do  by  direct  means,  can- 
not be  accomplished  by  indirection,  through 
the  medium  of  an  assignee  under  an  assign- 
ment which,  we  tlunk,  Is  properly  character- 
ized by  re^ondent's  counsel  as  "merely  color- 
able, and  made  to  forestall  an  order  to  pay 
over  the  moneys  withheld."  In  presenting 
his  account  as  administrator,  to  the  court, 
for  settlement,  he  made  no  claim  or  reference 
to  the  private  controversy  existing  between 
himself  and  the  respondent  probably  for  the 
very  obvious  reason  that  it  in  no  wise  con- 
cerned the  administration  of  the  estate,  and 
was  a  matter  which  could  not  be  adjudicated 
by  a  court  of  probate.  Hancock  v.  Hubbard, 
39  Pick.  167;  Procter  v.  Newhall,  17  Mass. 
81.  It  would  be  productive  of  infinite  con- 
fusion and  disaster  to  permit  the  settlement 
of  estates  to  be  hampered  and  delayed,  pend- 
ing  the   determination  of   such   extraneous 
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matters.  Whether  funds  which  hare  been 
ordered  distributed,  but  are  still  In  the  pos- 
session of  an  administrator,  can  be  garnish- 
ed, Is  a  question  not  necessary  for  decision 
in  the  present  case. 
The  Judgment  will  be  affirmed.  ^  ; 

ANDERS  and  DUNBAR,  JJ.,  concur. 

HOYT,  C.  J.  (dissenting).  If  the  funds  In 
the  hands  of  the  administrator  were  subject 
to  garnishment  (as  to  which  I  express  no 
opinion),  the  proceedings  set  up  in  the  affi- 
davit were  in  my  opinion  sufficient  to  Justify 
the  administrator  in  refusing  to  pay  over  the 
money  sought  to  be  garnished,  until  the  reg- 
ularity of  the  garnishee  proceedings  had  been 
determined  in  the  action  in  which  they  were 
instituted. 


(1  Kan.  App.  6) 

PERU  PLOW  &  WHEEL  CO.  t.  WARD. 
{Court  of  Api>eal8  of  Kansas,  Northern  Depart- 
ment, C.  D.    July  6,  1895.) 
ReIiBasb  op  Sdrbtt— Uodificatiok  or  Tbbms. 

1.  A  surety  has  a  rifcht  to  stand  upon  the 
▼ery  terms  of  his  contract,  and  if  a  material  Ta- 
riation  is  made  therein  without  liis  assent,  he 
Is  discharged. 

2.  One  who  becomes  security  for  the  pay- 
ment of  a  debt  evidenced  by  three  notes,  due, 
respectively,  in  one,  two,  and  tliree  years,  is  re- 
leased from  liability  if,  without  his  SRsent,  the 
principals  on  the  notes  and  the  creditor  payee 
agree,  upon  sufficient  consideration,  that  upon 
the  failure  to  pay  either  of  said  notes,  they  all 
shall  become  due  and  payable,  and  if,  pursnant 
to  such  agreement,  an  action  is  brought  within 
two  years  against  the  principals  and  the  surety 
on  the  three  notes. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Republic  coun- 
ty; F.  W.  Sturges,  Judge. 

Action  by  the  Peru  Plow  &  Wheel  Compa- 
ny against  R.  B.  Ward.  Judgment  for  de- 
fendant.   Plaintiff  brings  error.   Affirmed. 

Noble  &  Hogln,  for  plaintiff  In  error.  Van 
Natta  &  Close,  for  defendant  in  error. 

OARVER,  J.  Under  date  of  February  1, 
1887,  R.  B.  Ward  became  security  for  M.  W. 
Ward  and  Thomas  Ward  for  the  payment  of 
an  indebtedness  of  $1,654.38,  to  the  Peru 
Plow  &  Wheel  Company,  and  as  security 
signed  three  notes  for  $551.46  each,  due  and 
payable,  unconditionally,  in  one.  two,  and 
three  years,  respectively,  after  date.  As  ad- 
ditional security,  and  before  accepting  said 
notes,  said  company  demanded  and  received 
from  M.  W.  Ward  a  mortgage  on  certain 
real  estate  in  the  town  of  Scandia,  the  mort- 
gage stating  that  it  was  given  to  secure  said 
notes,  and  also  containing  the  condition:  "If 
said  sum  or  sums  of  money,  or  any  part 
thereof,  or  any  Interest  thereon.  Is  not  paid 
when  the  same  Is  due;  and  if  the  taxes  and 
assessments  aforesaid  [taxes  and  assess- 
ments levied  upon  said  real  estate]  are  not 
paid  when  the  same  are  by  law  made  due 
and  payable,  then,  and  upon  default  of  tbese 


proyisionB  and  covenants,  or  any  or  either 
of  them,  the  whole  of  said  sum  and  sums, 
and  Interest  thereon,  shall  by  these  presents 
become  due  and  payable."  The  surety  did 
not  assent  to  this  change  of  the  contract, 
and  defends  on  that  ground.  This  presents 
the  single  question:  Do  the  conditions  of 
the  mortgage  effect  such  a  change  of  the 
contract  as  will  release  the  surety?  We 
think  they  do.  By  the  terms  of  the  notes, 
neither  the  principals  nor  the  surety  could  be 
called  upon  for  payment  of  the  second  and 
third  notes  In  less  than  two  and  three  years, 
respectively,  from  their  dates.  By  the  terms 
of  the  mortgage,  the  failure  to  pay  the  first 
note  when  due.  or  the  failure  to  pay  the 
taxes  which  might  be  assessed  against  the 
mortgaged  property,  caused  all  three  notes 
to  become  at  once  due  and  payable.  Stan- 
cllft  T.  Norton,  11  Kan.  218.  Even  though  It 
might  be  said  that  such  would  not  be  the 
legal  effect  of  the  contract  contained  in  the 
mortgage  as  to  the  surety,  he  not  being  a 
party  thereto,  yet  It  would  be  placing  upon 
him  an  obligation  materially  different  from 
that  which  he  voluntarily  assumed.  His 
contract  wa«  to  pay  the  several  sums  men- 
tioned In  the  notes,  if  the  principals  failed  to 
pay  the  same  according  to  their  express 
terms.  He  became  surety  upon  the  express 
agreement  that  the  principals  bad  three 
years  within  which  to  discharge  this  In- 
debtedness, and  not  that  they  might  be  call- 
ed upon  for  the  whole  amount  In  one  year. 
Here  Is  a  marlted  and  material  cbangre  of 
the  contract  A  surety  may  stand  upon  the 
very  terms  of  the  contract  which  be  volun- 
tarily entered  Into,  and  other  parties  to  such 
contract  cannot  change  or  vary  its  terms  In 
any  material  particular  without  bis  consult. 
If  they  do  so,  the  surety  may  allege  and 
prove  such  fact  and  upon  it  claim  his  dis- 
charge. As  said  by  Mr.  Justice  Story  In 
Miller  V.  Stewart,  9  Wheat  681:  "The  lia- 
bility of  a  surety  Is  not  to  be  extended  by 
implication  beyond  the  terms  of  the  contract 
To  tbe  extent,  and  In  the  manner  and  under 
the  circumstances,  pointed  out  In  the  obliga- 
tion, he  Is  bound,  and  no  further.  It  is  not 
sufficient  that  he  may  sustain  no  Injury  by 
the  change  in  the  contract,  or  that  it  may 
be  for  his  benefit.  He  has  the  right  to  stand 
on  the  very  terms  of  his  contract:  and,  if  he 
does  not  assent  to  any  variation  of  It,  and  a 
variation  is  made,  It  Is  fatal."  An  agreement 
between  the  principal  debtor  and  his  cred- 
itor, without  the  assent  of  the  surety,  to  ex- 
tend tbe  time  of  i>ayment  of  the  note,  re- 
leases the  surety.  Rose  v.  Williams,  5  Kan. 
483;  Jenness  v.  Cutler,  12  Kan.  600;  Hub- 
bard V.  Ogden,  22  Kan.  363.  These  deci- 
sions rest  Upon  the  principle  that.  If  the  sure- 
ty Is  held  under  the  changed  contract,  he  is 
bound  by  an  obligation  different  from  tliat 
which  he  assumed;  and  it  is  this  which  con- 
trols the  decisions  of  the  courts  In  that  class 
of  cases,  rather  than  that  tbe  extension  of 
time  Is  an  injury  to  the  surety  bj  prevent- 
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lug  him  from  taking  prompt  action  against 
tbe  principal  for  his  Indemnity.  The  same 
principle  applies  to  a  shortening  of  the  time 
of  credit  "When  he  [the  surety)  has  agreed 
that  bl8  principal  shall  pay  money,  or  per- 
form any  other  contract,  by  a  specified  day, 
the  change  of  time  to  a  different  day  Is  not 
the  agreement  into  which  he  entered;  and  to 
enforce  Its  performance,  would  be  to  permit 
other  and  unauthorized  persons  to  make  (or 
bim  a  contract"  Flynn  ▼.  Mudd,  27  lH 
323.  "If  the  surety  is  sued  upon  the  old 
agreement  to  wblcb  alone  his  undertaking 
was  accessory,  he  has  only  to  show  that 
that  has  ceased  to  exist  and  no  longer  binds 
his  principal;  and,  if  he  Is  sued  upon  the 
substituted  agreement  he  Is  entitled,  both 
in  law  and  equity,  to  make  the  short  and 
conclnslTe  answer,  'Non  hsec  in  foedera  venl." " 
Ide  T.  Caiurchlll,  14  Ohio  St  872;  May  hew 
▼.  Boyd,  6  Md.  102.  The  exact  question 
Inrolved  In  this  case  was  considered,  and 
thus  commented  on.  In  Bacon  r.  Ohesney, 
1  Starkle,  192:  "The  claim  as  against  the 
surety  is  strictlssiml  juris,  and  it  is  incum- 
bent on  the  party  to  whom  tbe  guaranty  is 
glren,  and  who  la  enforcing  it  against  the 
surety,  to  show  that  he  has  strictly  complied 
with  tile  terms  of  the  guaranty;  and,  there- 
fore. If  one  engage  to  guaranty  the  debt  of 
another,  provided  eighteen  months'  credit  be 
given,  the  creditor  is  not  at  liberty  to  vary 
It  by  giving  twelve  months  only,  and,  after 
the  expiration  of  six  more,  to  call  upon  tbe 
surety;  but  the  surety  In  such  a  case  would 
be  discharged."  Tbe  same  principle  applies 
to  tbe  facts  of  this  case,  with  tbe  same  legal 
effect  As  bearing  further  on  tbe  question, 
see:  Wright  v.  Johnson,  8  Wend.  612;  Bank 
V.  Mattlngly,  02  Ky.  680,  18  S.  W.  940;  May- 
hew  V.  Boyd,  5  Md.  102;  Paine  ▼.  Jones.  76 
N.  Y.  274;  Gower  v.  Halloway,  18  Iowa,  1B4; 
Coburn  v.  Webb,  66  Ind.  96.  C!ounad  for 
plaintiff  In  error  claims  that  tbe  evidence 
shows  that  tbe  surety  subsequently  assented 
to  the  change  of  the  contract  Any  such 
question  Is  disposed  of  by  tbe  findings  of 
tbe  court  on  conflicting,  and  we  think  sufll- 
dent  testimony,  and  It  Is  not  now  a  subject 
for  review  by  this  court  The  judgment  will 
be  affirmed.    All  the  Judges  concurring. 


(1  Kan.  A.  18) 

LIVERPOOL  ft  LONDON  &  QLOBB  INS. 
CO.  V.  HALL  et  aL 

MJoart  of  Appeals  of  Kansas,  Northern  Depart- 
ment. O.  D.    July  6,  1895.) 

OSMUaBBB  TO    BVIDSNOB— IiranRAXOS — APPSAISa- 
MXIIT  OV  IXMS — DirBSSB  TO  POLIOT. 

1.  A  demurrer  to  the  evidence  of  the  plain- 
tiff should  be  overruled  when  the  evidence  fairly 
tend*  to  vroYe  the  allegations  of  the  petition. 

2.  In  an  action  to  recover  on  a  policy  of  fire 
insurance  for  a  loss  by  fire,  the  failure  on  the 
put  of  the  insured  to  comply  with  a  demand, 
made  in  accordance  with  tne  conditions  of  the 
policy,  by  the  insurer,  for  an  appraisement  of 
tie  amount  of  loss,  must  be  alleged  and  proved 
as  natter  of  defense. 

T,4lP.iK).l— 6 


8.  Where  the  right  to  demand  such  ap- 
praisal exists  only  "in  the  event  of  disagreement 
as  to  the  amount  of  loss,"  the  insurer,  relying, 
for  a  defense  to  an  action  on  the  policy  to  re- 
cover for  the  loss,  upon  the  failure  of  the  in- 
sured to  agree  u>  an  appraisement  when  one 
was  demanded,  must  allege  and  prove  that  there 
was  an  actual  disagreement  aa  to  the  amount 
of  the  loss. 
(Byllabns  by  the  Court) 

Error  from  district  court,  RepuUie  connty; 

F.  W.  Sturges,  Judge. 

Action  by  M.  E.  and  I.  B.  Hall  against  the 
Liverpool  &  London  &  Globe  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.   Affirmed. 

Quinton  &  Qnlnton,  for  plaintiff  In  error. 
Noble  &. Surface,  for  defendants  in  error. 

OARVER,  J.  We  are  met  at  the  ttarealiold 
of  this  case  by  the  defendants  in  error  ob- 
jecting that  the  record  is  not  in  such  condition 
tliat  the  court  can  consider  tbe  errors  cmn- 
plained  of.  The  first  objection  Is  that  there 
is  no  petition  In  error  which  the  court  can 
recognize,  and  that  what  purports  to  be  an 
amended  petition  in  error  cannot  cure  defects 
in  the  first  petition,  because  it  was  filed  in 
tbe  supreme  court  more  than  one  year  after 
tbe  entering  of  the  judgment  sought  to  be 
reversed.  Tbe  amendment  to  the  original  pe- 
tition in  error  being  as  to  a  mere  matter  of 
form.  It  was  permissible  at  any  time  beforv 
'the  hearing.  Cogsbali  v.  Spurry,  47  Kan. 
448,  28  Pac.  154.  The  objection  to  the  man- 
ner in  which  exceptions  were  taken  to  the 
mling  of  the  court  upon  defendant's  demurrer 
to  the  plaintiffs'  evidence  we  will  pass  by, 
as  the  Judgment  must  be  affirmed  upon  an- 
other ground. 

This  was  an  action  brought  by  the  Halla 
upon  a  policy  of  insurance,  issued  by  the  de- 
fendant below,  now  plaintiff  in  error,  insur- 
ing against  loss  or  damage  by  fire,  on  a 
stock  of  goods  owned  by  them  in  Republic 
county.  The  petition  contains  the  usual  alle- 
gations of  the  execution  of  the  policy  of  In- 
surance, tbe  loss  by  fire  of  the  property  In- 
sured, the  compliance  cxi  the  part  of  the  insur- 
ed with  tbe  conditions  of  the  policy  as  to 
notice  and  proofs  of  loss,  the  amount  of  the 
loss,  and  the  failure  on  the  part  of  the  In- 
aotance  company  to  pay.  The  policy  attach- 
ed to  and  made  a  part  of  the  petition  con- 
tained tbe  condition:  "In  the  event  at  dis- 
agreement as  to  the  amount  of  loss,"  the 
same  should  be  ascertained  by  three  apprais- 
ers, to  be  selected  in  the  manner  provided 
by  the  i>ollcy,  and  the  award  In  writing 
of  any  two  of  the  appraisers  should  deter- 
mine the  amount  of  the  loss;  that  the  com- 
pany should  not  be  held  to  have  waived 
any  condition  of  the  policy  by  any  proceeding 
on  its  part  relating  to  appraisers;  and  that 
the  loss  should  not  become  payable,  nor  suit 
brought  until  after  the  amount  of  loss  had 
been-  determined  by  award  of  the  appraisers, 
when  appraisement  had  been  required.  Tbe 
anawer  of  the  defendant  consisted  of  a  gener- 
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al  denial  of  the  allegations  of  plaintiffs'  peti- 
tion, specially  admitting  the  execution  of  tbe 
policy  and  the  fact  of  a  loss  by  fire  at  the 
time  alleged  by  plaintiffs,  and  tbe  further  de- 
fense that  the  Insurance  company  served  no- 
tice upon  tbe  insured  of  a  demand  for  an 
appraisement  of  the  amount  of  tbe  loss,  in 
accordance  with  tbe  conditions  of  tbe  policy, 
and  that  they  refused  to  select  appraisers  or 
to  act  with  tbe  company  In  securing  an  ap- 
praisement. 

The  evidence  introduced  by  the  plaintiffs 
below  tended  to  prove  all  the  material  alle- 
gations of  tbe  petition.  It  is  contended  by 
counsel  for  plaintiff  in  error  that  tbe  evi- 
dence proved  more  than  this;  that  it  showed 
that  tbey  bad  refused  tbe  demand  of  tbe  in- 
surance company  to  appraise  tbe  amount  of 
the  loss;  hence,  as  counsel  says:  "Notbing 
was  due  on  tbe  policy  sued  upon,  <»:  became 
due  on  tbe  same,  until  after  an  award  had 
been  made  by  tbe  appraisers.  If  notbing  was 
due  at  tbe  time  of  the  commencement  of  this 
action,  tbe  action  was  prematurely  brought 
The  ascertainment  of  the  amount  of  loss  by 
award  was  a  condition  precedent  to  the  claim- 
ants' right  of  action."  If  counsel's  position  is 
correct,  tbe  demurrer  to  plaintiffs'  evidence 
should  bare  been  sustained.  In  tbe  view  we 
take  of  the  case,  it  is  unnecessary,  at  this 
time,  to  decide  whether  or  not  tbe  conditions 
of  this  policy  make  an  award  of  appraisers, 
when  appraisement -Is  required,  a  condition' 
precedent  to  a  right  of  action  to  recover  for 
the  loss.  The-  weight  of  authority,  however, 
seems  to  be  In  favor  of  tbe  validity  of  such 
a  condition,  and  to  hold  that  arbitration  of 
the  amount  of  loss  Is  a  right  which  either 
party  may  demand  of  tbe  other,  and  that 
when  such  demand  is  made,  In  accordance 
with  the  terms  of  tbe  policy,  by  the  insurer, 
no  action  can  l>e  maintained  by  tbe  Insured 
to  recover  for  tbe  loss  until  such  demand  has 
been  complied  with  and  an  appraisement 
made.  Wolff  v.  Insurance  C!o.,  60  N.  J.  Law, 
453,  14  Atl.  561;  Mentz  v.  Insurance  Co.,  79 
Pa.  St.  481;  Delaware  &  H.  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  50  N.  Y.  250;  Reed 
V.  Insurance  Co.,  138  Mass.  572;  Hall  v.  In- 
surance Co.,  57  Conn.  105,  17  Atl.  356;  John- 
son V.  Insurance  Co.,  41  Minn.  396,  43  N.  W. 
59;  Insurance  Co.  v.  Btherton,  25  Neb.  505, 
14  N.  W.  406;  Hamilton  v.  Insurance  Co., 
1.36  U.  S.  242,  10  Sup.  Ct  945;  Insurance  Co. 
v.  Wilson,  45  Kan.  250,  25  Pac.  629. 

It  Is  not  necessary,  however,  in  order  that 
the  insured  may  maintain  an  action  on  such 
a  policy,  that  he  negative  this  condition,  or 
prove  a  compliance  with  the  same  on  his 
part  That  is  matter  of  defense.  It  should 
also  appear  that  there  was  an  admitted  liabil- 
ity for  something,  and  that  there  was  an  ac- 
tual disagreement  as  to  the  amount  of  the 
loss.  All  liability  under  the  policy  cannot  be 
denied,  and,  at  the  same  time,  a  demand 
made  to  submit  the  amount  of  the  loss  to  ar- 
bitration. Of  cases  above  cited,  see  Mentz 
▼.  Insurance  Co.,  Insurance  Co.  ▼.  ICtherton, 


Wolff  v.  Insurance  Co.;  also,  Dyer  v.  Insur- 
ance Co.,  .53  Me.  118;  Fogg  v.  Griflhi,  2  Al- 
len, 1;  Williams  v.  Insurance  Co.,  54  N.  T. 
577.  Tbe  answer  contained  no  allegation  of 
dispute  or  disagreement  as  to  tbe  amount  of 
loss.  Hence,  In  this  respect,  it  failed  to  state 
facts  sufficient  to  constitute  a  defense  on  this 
ground.  Neither  does  tbe  evidence  in  tbe 
case  fairly  tend  to  show  admission  of  liabili- 
ty, or  actual  disagreement  as  to  amount  of 
loss.  So  far  as  tbe  evidence  indicates,  little 
or  no  effort  was  made  to  agree  upcm  the 
amount  of  loss,  and  no  opportunity  was  af- 
forded for  an  actual  disagreement. 

Again,  the  only  testimony  concerning  a  de- 
mand for  an  appraisement  of  the  loss  was 
brought  out  by  evidence  of  a  conversation 
which  occurred,  soon  after  the  flre,  between 
one  of  tie  plaintiffs  and  one  Van  Valkenberg, 
who  was  probably  an  adjusting  agent  for  de- 
fendant On  cross-examination  of  M.  E.  Hall, 
one  of  tbe  plaintiffs,  counsel  for  the  defend- 
ant identified  a  certain  paper,  purporting  to 
be  a  demand  for  appraisement,  which  was 
handed  to  tbe  witness  by  Van  Valkenberg. 
It  was  addressed  to  tbe  plaintiffs  Hall,  and 
signed,  "M.  W.  Van  Valkenberg,"  designat- 
ing him  as  state  agent  for  defendant  The 
court  admitted  the  testimony  of  this  conversa- 
tion between  the  witness  and  Van  Valken- 
berg, over  tbe  objection  of  counsel  for  de- 
fendant below,  with  the  express  statement  at 
the  time  that  sucb  testimony  was  not  com- 
petent and  would  not  be  considered  by  tbe 
court,  unless  it  was  shown  by  competent  tes- 
timony that  Van  Valkenberg  was  an  agent 
such  as  he  represented  himself  to  be.  The 
record  does  not  show  that  any  ccnnpetent  evi- 
dence of  agency  was  Introduced  on  the  trial. 
Nor  Is  there  anything  tending  to  show  that 
Van  Valkenberg  was  authorized  by  the  com- 
pany to  submit  the  question  of  amount  of 
loss  to  arbitration.  Under  such  circumstan- 
ces, there  was  no  competent  evidence  for  the 
court  to  consider  on  tbe  demun-er  to  tbe  evi- 
dence tending  to  show  a  demand  by  the  com- 
pany for  the  appointment  of  appraisers. 

Again,  beyond  the  mere  statement  of  the 
fact  of  the  identification  of  tbe  claimed  writ- 
ten demand  lot  appraisement,  tbe  only  other 
reference  in  tbe  record  to  such  demand  is 
that  counsel  for  the  defendant,  on  tbe  cross- 
examination  of  tbe  plaintiff  M.  E.  Hall,  offer- 
ed in  evidence  the  paper  purporting  to  be 
such  written  demand.  Tbe  record  Is  silent 
as  to  the  ruling  of  tbe  court  upon  such  offer. 
NeitbM*  does  it  appear  that  It  was  read  or 
considered  in  evidence.  When  the  court  pass- 
ed upon  tbe  demurrer  to  tbe  evidence,  it 
could  very  properly  have  Ignored  all  the  tes- 
timony offered  or  introduced  pertaining  to 
the  appointment  of  appraisers;  or,  at  least, 
would  have  committed  no  error  In  holding 
that  such  testimony  was  not  sufficient  to 
<)vertbrow  tbe  prima  fade  case  made  by  tbe 
plaintiffs.  The  demurrer  to  tbe  evidence  was 
properly  overruled.  Tbe  Judgment  will  be 
affirmed.    All  tbe  Judges  concurring. 
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(3  Kan.  App.  708) 

BOXEBRAKE  et  al.  ▼.  AETNA  LIFE  INS. 

CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    July  6,  1805.) 
Afpbai.— Pasties. 

A  Joint  judgment  rendered  against  the 
principal  and  sureties  on  a  bond  cannot  be  re- 
viewed or  disturbed  by  proceedings  in  error,  when 
the  principal  to  sucti  ]ud{;ment  is  not  made  a 
party  in  the  appellate  coort,  and  no  valid  reason 
appears  for  such  omission. 
(iiyUabus  by  the  Court.) 

Error  frDm  district  court,  Dickinson  coan< 
ty;   M.  B.  Nicholson,  Judge. 

Action  by  the  Aetna  Life  Insurance  Com- 
pany against  J.  B.  Bonebrake  and  others. 
Pri>m  a  judgment  for  plaintiff,  defendants 
bring  enor.    Dismissed. 

Stambaugh  &  Hurd,  for  plaintiffs  In  error. 
John  H.  Maban,  for  defendant  in  error. 

GARYEB,  X  Tlie  plaintiffs  In  error  were 
sureties  upon  a  bond  given  by  one  M.  P.  Ab- 
bott to  defendant  in  error,  conditioned  for 
the  faithful  performance  by  the  said  Abbott 
of  his  duties  as  general  state  agent  in  Kan- 
sas for  said  insurance  company.  In  an  ac- 
tion brought  on  the  bond  against  the  princi- 
pal and  sureties  for  alleged  breaches  there- 
of, trial  was  had  in  the  district  court  of 
Dlcliinson  county,  and  a  joint  judgment  for 
1925  rendered  against  M.  P.  Abl>ott  as  prin- 
cipal and  the  plaintiCFs  In  error  as  bis  sure- 
ties. This  proceeeding  In  error  to  reverse 
such  judgment  is  brought  by  the  sureties 
alone,  the  said  M.  P.  Abbott  not  being  made 
a  party  in  this  court 

Objection  Is  made  by  defendant  In  error.  In 
the  brief  and  on  oral  argmnent,  to  a  consid- 
eration of  the  errors  assigned,  for  the  reason 
tliat  M.  P.  Abbott  Is  a  necessary  party  to 
this  proceeding  l>efore  any  reversal  of  the 
judgment  can  be  had.  We  think  this  objec- 
tion is  well  founded.  The  rule  Is  well  set- 
tled, and  is  of  universal  application,  that  all 
tbe  parties  to  a  joint  judgment  must  be  made 
parties  to  a  petition  in  error,  and' a  failure  in 
this  respect  is  fatal  for  the  appealing  party. 
McPberson  v.  Storeh,  49  Kan.  313,  30  Pac. 
4S0,  and  cases  cited;  Masterson  t.  Hemdon, 
10  Wall.  416;  Simpson  v.  Greeley,  20  WalL 
152,  157.  Notwithstanding  this  objection,  we 
have  examined  the  errors  assigned,  and  are 
of  opinion  that  no  reversible  error  was  com- 
mitted. The  case  will  be  dismissed.  All  the 
judges  concurring. 


(1  Kan.  App.  95) 

HALBERT  et  al.  v.  ELLWOOD. 

(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    July  6,  1895.) 
Keootiablb  Notb— Bosa  Pidb  Holder. 

1.  A  negotiable  promissory  note  payable  to 
bearer  does  not  lose  its  nesotiable  character  by 
the  payee  indorsing  it  payable  to  a  third  person, 


omittin;;  th6  words  "or  order";  nor  by  an  in- 
dorsemnnt  in  blank  by  such  third  person,  pre- 
cedod  by  a  guaranty  of  payment  and  waiver  of 
protest. 

2.  The  holder  of  a  negotiable  note  so  in- 
dorsed is  presumed  to  have  ac<iuired  the  same 
in  good  faith,  before  maturity,  free  of  ail  equi- 
ties and  defenses  that  may  exist  between  the 
makers  and  payee.  Before  the  makers  of  such 
note  can  defend  against  the  holder,  on  the 
ground  of  fraud  or  want  of  consideration  in  the 
inception  of   the  note,   they   must  allege   and 

Erove  that  he  is  not  a  bona  fide  holder,  or  that 
e  took  the  note  after  maturity. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

Action  by  W.  L.  EUwood  against  Enos 
Halbert  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.     Affirmed. 

A.  W.  Hiclu  and  Stevens  &  Stevens,  for 
plaintiffs  in  error.  A.  H.  Ellis,  E.  S.  Ellis, 
and  F.  T.  Bumham,  for  defendant  in  error. 


GARYER,  J.  This  was  an  action  brought 
by  EUlwood  against  the  plaintiffs  in  error  to 
recover  upon  a  negotiable  promisswry  note 
given  by  them,  and  payable  to  one  J.  E.  Rog- 
ers or  bearer.  Upon  the  back  of  the  note  are 
the  following  indoi-semaits:  "Pay  the  with- 
in note  to  C.  W.  Gulp.  J.  E.  Rogers."  "For 
value  received,  I  hereby  guaranty  the  pay- 
ment of  the  within  note  at  maturity,  or  at 
any  other  time  thereafter,  and  hereby  waive 
protest,  demand,  and  notice  of  nonpayment 
C.  W.  Gulp."  In  his  petition,  the  plaintlfC 
alleged  the  execution  of  the  note  by  said 
makers,  the  transfer  of  the  same  by  indorse- 
ment and  deliveiy  to  himself  before  maturi- 
ty, and  that  he  was  the  owner  and  holder 
thereof.  The  answer  of  defendants  contain- 
ed two  defenses,— the  first  denying  that  Ell- 
wood  was  the  owner  and  holder  of  said  note, 
and  alleging  that  C.  W.  Gulp  was  the  owner 
and  the  real  party  in  interest  In  the  subject- 
matter  of  the  action.  The  second  defense 
referred  to  and  made  the  flrst  defense  a 
part  of  the  second,  and  alleged  that  O.  W. 
Gulp  and  not  J.  E.  Rogers  was  the  real 
party  in  interest  in  the  transaction  in  which 
said  note  was  given;  that  J.  E.  Rogers,  as 
payee,  took  said  note  as  a  mere  agent  or 
representative  of  Gulp;  that  Rogers  never 
had  any  real  interest  in  the  note,  and  that 
there  was  fraud  and  want  of  consideration  In 
its  inception.  Trial  was  had  by  jury,  the  de- 
fendants below  assuming  the  burden  of  proof. 
Evidence  was  introduced  by  them  tending  to 
prove  the  second  defense  of  their  answer, 
except  that  there  was  no  evidence  tending  to 
show  that  the  plaintiff  was  not  the  real  owner 
of  the  note.  The  court  sustained  a  demun-er 
to  defendants'  evidence,  and  instructed  the 
jury  to  return  a  verdict  for  the  plaintiff, 
wliich  was  done,  and  judgment  thereon  en- 
tered. Defendants'  motion  for  a  new  trial 
being  overruled,  exceptions  were  properly 
saved,  and  they  bring  the  case  to  this  conn, 
alleging  error  In  the  ruling  of  the  court  sus- 
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talning  tbe  demurrer  to  the  evldesce  and  di- 
recting a  verdict  for  the  plaintiff. 

The  decision  of  the  court  below  turned  ai)on 
the  question  of  the  negotiability  of  the  note 
sued  on,  when  it  came  into  the  hands  of  the 
plaintiff.  The  defendants  insisted,  and  still 
insist,  that  the  indorsements  upon  the  note 
destroyed  its  negotiabilltj-;  and  that,  as  the 
plaintiff  alleged  the  transfer  to  him  by  such 
indorsements  and  delivery  thereunder,  he 
must  be  held  to  have  acquired  the  note  sub- 
ject to  the  equities  existing  between  the  orig- 
inal parties  to  the  note.  On  the  other  hand, 
it  is  claimed  that  the  note,  at  all  times,  re- 
tained its  negotiable  character;  and  that,  in 
the  absence  of  evidence  to  the  contrary,  it 
will  be  conclusively  presumed  that  the  plain- 
tiff is  a  bona  fide  holder  for  valne,  before 
maturity.  There  is  no  issue  made  by  the 
pleadings  as  to  whether  or  not  Eliwood  be- 
came a  bona  fide  holder  and  owner  of  the 
note  before  maturity,  without  notice  of  eq- 
uities or  of  want  of  consideration.  So  far 
as  the  matter  of  ownership  goes,  the  issue 
is  Joined  upon  the  broad  allegation  of  defend- 
ants' answer  tliat  C.  W.  Gulp,  and  not  Ell- 
wood,  is  the  owner  of  the  note  and  the  real 
party  in  interest  in  the  subject-matter  of  the 
action.  If  the  testimony  tends  to  show  that 
the  note  was  either  not  owned  by  Eliwood  or 
was  not  negotiable  in  bis  hands,  the  demurrer 
to  the  evidence  should  have  been  overruled. 
But  there  was  no  evidence  whatever  offered 
by  the  defendants,  tending  to  show  that  Ell- 
wood's  connection  with  the  note  was  other 
than  what  the  law  presumed  it  to  be  from  bia 
production  of  it  at  the  trial.  Hence,  the  rul- 
ing of  the  court  was  correct,  so  far  as  the 
first  defense  was  concerned.  As  the  case 
thus  stood,  Eliwood  was  the  conceded  owner 
of  the  note.  Therefore,  if  it  came  into  his 
hands  clothed  with  the  immunities  of  nego- 
tiable paper,  the  evidence  of  fraud  In  the  in- 
ception of  the  note,  or  want  of  consideration, 
raised  no  defense  as  to  him.  That  the  note 
was  negoliable  we  tliiuk  is  beyond  question. 
Payable  in  the  first  place  to  bearer,  it  re- 
quires something  strougier  than  either  of  the 
indorsements  on  the  note  to  strip  it  of  its 
negotiable  character,  llie  first  indorsement, 
"Pay  the  within  note  to  C.  W.  Culp,"  is  an 
indorsement  in  full,  with  tlie  same  legal  force 
and  effect  as  If  made  to  C.  W.  Culp  or  order. 
A  similar  indorsement  was  considered  in  the 
case  of  Edie  v.  East  India  Co.,  2  Burrows, 
1216,  and  held  to  be  an  indorsement  within 
the  law  merchant  which  did  not  affect  the 
negotiability  of  the  noie.  Considering  the 
legal  effect  of  a  like  indorsement  of  a  nego- 
tiable note,  the  court,  in  Leavitt  v.  Putnam, 
3  N.  T.  494,  said:  "The  note  in  the  present 
case  was  upon  its  face  transferable,  and  its 
character  In  respect  to  negotiability  could 
only  have  been  changed  by  an  .indorsement 
containing  express  words  of  restriction.  The 
defendants'  indorsement  was  a  full  one,  con- 
taining the  name  of  the  party  in  whose  favor 
It  was  made,  but  omitting  the  woixis  to  or- 


der,' the  legal  effect  of  which  was,  neverthe- 
less, to  make  the  note  payable  to  himself  or 
his  order,  and  his  indorsement,  therefore, 
was  effectual  to  transfer  the  note  to  the  plain- 
tiff." The  general  rule  is  thus  laid  down  by 
Judge  Story,  in  his  work  on  Bills.  "Where 
the  bill  is  originally  negotiable,  or  payable  to 
order,  an  indorsement  directing)  payment  to 
a  particular  person,  by  name,  without  add- 
ing the  words,  'or  his  order,'  will  not  make 
it  an  Indorsement  payable  to  him  only,  and 
restrain  the  negotiability  thereof;  tot,  in  all 
cases  ot  indorsement,  the  restriction  must 
arise  by  express  words  or  necessary  Implica- 
tion, to  produce  such  an  effect."  Story,  Bills, 
(3d  Ed.)  {  210.  The  legal  effect  of  the  sec- 
ond indorsement  is  that  of  an  indorsement 
in  blank,  making  the  note  thereaftw  trans- 
ferable by  mere  delivery.  The -guaranty  of 
payment  written  over  the  name  of  the  in- 
dorser  adds  nothing  to  his  liability  beyond 
what  the  law  implies  from  an  indorsement  in 
blank  with  waiver  of  protest.  There  are  no 
words  indicating  an  intention  to  restrict  the 
negotiability  of  the  note.  The  authorities 
are  numerous  and  conclusive  upon  this  propo- 
sition. Upham  V.  Prince,  12  Mass.  14;  Cros- 
by ▼.  Roub,  16  Wis.  645;  Judson  v.  Gook- 
wln,  87  111.  286;  Robinson  v.  Lah-,  31  Iowa, 
9;  Partridge  v.  Davis,  20  Vt  499;  My- 
rick  V.  Hasey,  27  Me.  9;  Heard  v.  Bank, 
8  Neb.  10;  Johnson  v.  Mitchell,  50  Tex.  212; 
Story,  BUls,  §  215.  In  Upham  v.  Prince, 
where  the  indorsement  was  similar  to  the 
one  we  are  considering,  the  court  said:  "We 
are  all  of  opinion  that  the  note  did  not  lose 
its  negotiability  by  this  special  indorsement, 
any  more  than  it  would  if  it  bad  been  in- 
dorsed with  the  words  'without  recurrence 
to  the  indorser,'  which  la  a  common  form 
of  Indorsement  where  the  indorser  does  not 
Intend  to  remain  liable."  In  Partridge  v. 
Davis,  the  payee  of  a  note  payable  to  order 
indorsed  It  with  the  words,  "I  guaranty  the 
payment  of  the  within  note,"  and  the  court 
said  the  indorsement  "is  the  same  thing,  in 
legal  effect,  and  for  every  practical  purpose, 
as  an  indorsement,  and  may  be  treated  as 
such."  In  the  above  reference  to  Story  on 
Bills  the  author  says:  "An  indorsement  by 
the  payee,  or  other  lawful  holder,  may  en- 
large his  responsibility  beyond  that  ordinarily 
created  by  law,  without  In  any  manner  re- 
straining the  negotiability  of  the  bill.  •  •  • 
In  such  a  case  [where  the  liability  of  the  in- 
dorser is  enlarged],  there  is  no  reason  to  in- 
fer that  the  Indorser  means  to  restrain  the 
further  negotiability  of  the  bill,  even  if  he 
does  mean  to  restrain  the  effect  of  the  guar- 
anty to  his  immediate  indorsee.  «  •  « 
And  a  holder  has  a  right  to  bold  him  as  in- 
dorser of  the  bill,  as  be  has  left  its  nego- 
tiability .  unrestrained."  There  was  nothing 
presented  in  the  evidence  of  the  defendants 
tending  to  show  that  the  plaintiff  did  not  oc- 
cupy the  position  of  an  innocent  holder,  l)e- 
fore  maturity,  of  the  note.  He  therefore  held 
it  free  of  all  defenses  that  might  have  been 
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Interposed  between  the  original  parties.  The 
demorrer  was  properly  sustained.  The  judg- 
ment most  be  affirmed.  All  tbe  Judges  con- 
curring. 

(1  Kan.  App.  43) 

GERMAN  INS.  CO.  OF  PRBBPORT,  ILL., 

T.  HALL  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.    July  6,  1805.) 
Actios  A0*.ra8T  Foaaioy  Insubinob  Compact— 
Sbbticb  op  Fkogess  —  Form  of  Scmmons— 

Waives  of  Proofs  of  Loss— Plbadino. 

L  Where  an  insurance  company  incorporat- 
ed under  the  laws  of  another  state,  in  compli- 
ance with  the  prorisiona  of  chapter  50a,  g  41, 
Gen.  St.  1869,  nies  in  the  insorence  department 
of  this  state  its  written  consent  irrevocable  that 
service  of  process  on  the  superintendent  of  in- 
surance shall  be  taken  and  held  in  all  courts 
to  be  as  valid  and  binding  as  if  due  service  had 
been  made  upon  the  president  or  chief  officer 
of  such  corporation,  such  company  thereby,  in 
effect,  stipulates  that,  in  so  far  as  the  matter  of 
obtaining  personal  jurisdiction  of  it  is  concerned, 
the  superintendent  of  insurance  is  the  chief  offi- 
cer of  the  corporation;  and  service  of  process  on 
the  superintendent  of  insurance  is  service  of 
process  on  the  corporation.  The  form  of  the 
process  and  the  manner  of  its  service  are  for 
the  legislature  alone  to  prescribe. 

2.  Where  it  is  intended  that  a  summons 
against  an  Insurance  company  incorporated  un- 
der the  laws  of  another  state  shall  be  served 
on  the  superintendent  of  insurance  of  this  state 
in  the  manner  prescribed  by  chapter  50e,  8  4l, 
Gen.  St  1889,  the  form  of  the  summons  is  the 
same  as  that  prescribed  by  section  59  of  the 
Code,  except  that  It  is  directed  to  the  superin- 
tendent of  insurance,  and  not  to  the  sheriff. 

3.  Where  such  a  summons  is  issued  oh  June 
23d,  requiting  the  defendant  to  answer  the  pe- 
tition on  or  before  August  4th  thereafter,  and  is 
forthwith  forwarded  by  the  derk  of  tbe  court 
to  the  superintendent  of  insurance,  and  the 
summons  was  received  by  him  on  the  following 
day,  and  a  copy  thereof  was  by  the  superintend- 
ent immediately  forwarded  to  the  secretary  of 
the  company  sued,  held,  that  the  court  obtained 
personal  jurisdiction  of  the  insurance  com- 
pany. 

4.  The  requirement  of  the  statute  that  the 
superintendent  shall  forward  a  copy  of  the 
summons  to  the  secretary  of  the  company  sued, 
and  another  copy  to  the  general  agent  of  said 
company,  if  any  such  agent  resides  in  the  state, 
te  directory  only,  and  compliance  therewith  is 
not  essential  to  jurisdiction. 

5.  Where  no  objection  is  made  to  the  proofs 
of  loss  submitted  under  a  fire  Insurance  policy 
until  nearly  30  days  after  their  receipt  by  the 
company,  and  until  after  the  expiration  pf  the 
time  allowed  the  policy  holder  under  the  con- 
tract of  insurance  in  which  to  submit  his  proofs 
of  loss,  no  reason  being  shown  for  the  delay  In 
objecting  to  the  proofs  furnished,  the  insurance 
company  must  be  held  to  have  waived  any  in- 
formality or  irregularity  in  the  proofs  of  loss  as 
submitted. 

6.  Where  the  contract  of  insurance  provides 
that  the  amount  of  loes  is  to  be  paid  In  60 
days  "after  the  loss  shall  have  been  ascertained 
in  accordance  with  the  conditions  of  the  policy," 
and  it  does  not  appear  from  the  petition  that, 
at  the  commencement  of  the  action,  GO  days 
had  elapsed  after  the  loss  was  ascertained  in 
accordance  with  the  conditions  of  the  policy, 
krld,  the  petition  fails  to  state  a  cause  of  action 
against  the  Insurance  company. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Republic  county; 
P.  W.  Stnrges,  Judge. 


Action  on  a  policy  of  Insurance  by  M.  E. 
&  I.  B.  Hall,  partners,  against  the  German 
Insurance  Company  of  Freeport,  111.  Plain- 
tiffs had  judgment,  and  defendant  brings 
error.     Reversed. 

H.  M.  Jackson  and  G.  W.  Bamett,  for  plain- 
tiff In  error.  Noble  &  Surface,  for  defend- 
ants in  error. 

CLARK,  J.  The  first  question  we  are  asked 
to  consider  arises  upon  the  objection  made  by 
the  plaintiff  In  error  to  the  summons  and  the 
service  thereof.  Gen.  St.  1889,  c.  50a,  S  41, 
of  this  state,  provides  that  every  Insurance 
company  Incorporated  under  the  laws  of  any 
other  state  as  a  condition  precedent  to  obtain- 
ing any  authority  to  transact  any  business 
of  Insurance  In  this  state,  "shall  file  In  the 
Insurance  department  Its  written  consent  ir- 
revocable that  actions  may  be  commenced 
against  such  company  In  tbe  proper  coturt  of 
any  county  In  this  state  In  which  the  cause 
of  action  shall  arise  or  In  which  the  plaintiff 
may  reside,  by  the  service  of  process  on  the 
superintendent  of  Insurance  of  this  state,  and 
stipulating  and  agreeing  that  such  service 
shall  be  taken  and  held  In  all  courts  to  be  as 
valid  and  binding  as  If  due  service  had  been 
made  upon  the  president  or  chief  officer  of 
such  corporation."  This  section  further  pro- 
vides, that  "the  summons  shall  be  directed  to 
the  superintendent  of  insurance,"  and  "shall 
be  forthwith  forwarded  by  the  clerk  of  the 
court  to  the  superintendent  of  Insurance  who 
shall  Immediately  forward  a  copy  thereof  to 
the  secretary  of  the  company  sued  and  anoth- 
er copy  to  the  general  agent  of  said  company, 
If  any  such  agent  reside  in  this  state;  and 
thereupon,  said  superintendent  shall  make  re- 
turn of  said  summons  to  the  court  whence  It 
Issued,  showing  the  date  of  its  receipt  by 
him,  the  date  of  forwarding  such  copies,  and 
the  name  and  address  of  each  person  to 
whom  he  forwarded  such  copy."  The  plain- 
tiff In  error  contends  that  the  true  construc- 
tion of  the  statute  is  that  the  summons  must 
be  issued  to  the  sheriff  as  otherwise  required 
by  the  Code,  and  by  him  served  upon  the  su- 
perintendent of  insurance,  upon  service  of 
which  the  superintendent  must  notify  the 
company  of  the  service  of  such  summons. 
We  cannot  agree  with  counsel  in  this  con- 
struction of  the  statute.  In  speaking  of  the 
form  of  such  summons  in  Insurance  Co.  v. 
Coverdale,  48  Kan.  446,  29  Pac.  682,  the  su- 
preme court  held  that  "where  an  action  is 
commenced  against  an  Insurance  company  of 
another  state,  or  of  a  foreign  govenmient 
doing  business  In  this  state,  and  the  only  serv- 
ice obtained  upon  the  company  is  through  the 
superintendent  of  Insurance  of  the  state,  the 
summons  must  be  directed  to  the  superin- 
tendent, •  •  •  but  the  form  of  the  sum- 
mons Is  the  same  as  prescribed  in  section  59 
of  the  Code,  except  It  is  directed  to  the  su- 
perintendent of  insurance,  and  not  to  the 
sheriff  of  the  county  where  the  action  la 
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pending."  The  summons  in  this  case  was  in 
exact  compliance  with  the  requirements  of 
the  statutes  of  this  state  as  construed  by  the 
supreme  court 

It  is  admitted  by  the  pleadings  that  the 
plaintiff  in  error  was  engaged  in  the  busi- 
ness of  fire  Insurance  in  this  state,  and  It  is 
conclusively  presumed  against  it  that,  before 
so  doing,  it  duly  assented,  as  required  by  the 
statute,  that  in  actions  brought  against  it  Ju- 
risdiction might  be  obtained  by  service  upon 
the  superintendent  of  Insurance  in  the  man- 
ner prescribed'  by  the  statute  which  author- 
'  ized  it  to  do  business  in  this  state  upon  compli- 
ance with  its  terms.  Insurance  Co.  v.  French, 
18  How.  404;  Ehrman  v.  Insurance  Co.,  1  Mc- 
Ctary,  123,  1  Fed.  471;  Railroad  Co,  v.  Har- 
ris, 12  Wall.  65;  St  Clair  v.  Cox,  108  U.  8. 
350, 1  Sup.  Ct  354;  Oibbs  v.  Insurance  Co.,  63 
N.  T.  114;  Insurance  Co.  v.  Curran,  8  Kan.  9, 
Having  assented  that  Jurisdiction  might  be 
'Obtained  by  service  upon  the  superintendrnt 
of  insurance  of  this  state,  the  comi>any 
became,  so  far  as  the  matter  of  obtaining 
personal  service  Is  concerned,  a  resident  with- 
in the  state,  and  the  legislature  had  ample 
authority  to  prescribe  both  the  form  of  the 
summons  and  the  manner  of  service  there- 
of upon  the  designated  agent.  Pennoyer  v. 
Neff,  95  U.  S.  714;  Ex  parte  SchoUenberger, 
96  U.  S.  369;  Knott  v.  Insurance  Co.,  2 
Woods,  479,  Fed.  Cas.  No.  7,894;  Dillon  v. 
Heller,  39  Kan.  603,  18  Pac  693.  In  the 
case  last  cited,  Valentine,  J.,  says:  "All  things 
within  the  territorial  boundaries  of  a  sov- 
ereignty are  within  its  Jurisdiction.  •  •  • 
To  obtain  Jurisdiction  of  anything  within  the 
state  of  Kansas,  the  statutes  of  Kansas  may 
make  service  by  publication  as  good  as  any 
other  kind  of  service."  In  this  case,  the 
service  of  the  summons  was  made  upon  the 
superintendent  of  insurance  In  the  manner 
prescribed  by  the  statute,  and  the  superin- 
tendent made  return  thereof  showing  that 
the  summons  was  received  by  him  on  the 
day  fcdlowlng  its  date,  and  that  on  the  same 
day  he  forwarded  a  duly-certifled  copy  of  the 
same  to  the  secretary  of  the  company  sued. 

It  is  objected  that  the  return  of  service  on 
the  summons  was  insufficient  This  objec- 
ticoi  is  based  upon  the  fact  as-stated  by  coim- 
sel,  that  "it  does  not  appear  from  the  return 
of  such  service  that  a  copy  of  said  summons 
was  sent  to  the  general  agent  of  the  company 
of  this  state,  nor  does  it  appear  that  said  com- 
pany had  no  general  agent  in  the  state  of 
Kansas^"  While  the  statute  requires  the 
superintendent  of  insurance  to  forward  a 
copy  of  the  summons  to  the  secretary  of  the 
company  sued,  and  another  copy  to  the  gen- 
eral agent  of  said  company,  if  any  such  agent 
resides  In  the  state,  we  do  not  think  these 
acts  are  essential  to  Jurisdiction.  That  the 
requirement  of  the  statute  that  a  copy  of  the 
summons  shall  be  forwarded  to  a  resident 
agent  of  the  company  is  not  Jurisdictional  is 
evident  from  the  fact  that  Jurisdiction  exists 


Just  as  fully  without  forwarding  such  o^y. 
If  no  general  agent  of  the  company  resides 
In  the  state.  The  forwarding  of  a  copy  of 
the  summons  to  the  secretary  of  the  company . 
in  another  state  gives  no  aid  to  the  jurisdic- 
tion of  the  court  over  the  person.  The  serv- 
ice of  summons,  to  have  that  effect,  must  be 
made  upon  one  in  this  state  who  stands  as 
a  representative  of  the  company.  Pennoyer 
y.  Neff,  supra;  Amsbaugh  v.  Bank,  33  Kan. 
105,  5  Pac.  384.  OThe  superintendent  is  di- 
rected to  forward  these  copies  of  the  sum- 
mons in  order  that  they  may  have  notice  of 
the  fact  that  a  suit  has  been  commenced 
against  the  company  by  service  of  process 
upon  him  as  the  designated  agent  of  the  oom- 
Itany  upon  whom  service  Is  authorized  by  the 
company;  thus  emphasizing  the  duty  which 
he  owes  to  the  company,  even  though  the 
statute  were  silent  up<m  that  point  That 
the  company  received  notice  of  the  com- 
mencement of  the  action  in  due  time  to  pre- 
pare Its  defense  thereto  is  clearly  shown  by 
the  record.  Hence,  the  sole  object  of  the  re- 
quirement of  the  statute  concerning  the  for- 
warding of  these  copies  has  been  attained. 
We  think  it  clear,  on  principle  and  authority, 
that  every  precedent  condition  was  compiled 
with  to  acquire  Jurisdiction  in  this  case,  and 
that  the  motion  to  quash  the  summons  and 
the  motion  to  set  aside  the  service  thereof 
were  properly  overruled. 

The  pi-oofs  of  loss,  as  submitted,  were  suffi- 
cient under  the  contract  of  insurance,  if  not 
objected  to  within  a  reasonable  time  after 
their  receipt  by  the  company.  No  objection 
to  the  proofs  of  loss  having  been  made  until 
nearly  30  days  after  their  receipt  and  until 
after  the  expiration  of  the  60  days  which  de- 
fendants in  errw  had,  under  the  contract  of 
insurance,  in  which  to  submit  their  proofs  of 
loss,  and,  no  reason  being  shown  for  the  delay 
In  objecting  to  the  proofs  furnished,  the  com- 
pany must  be  held  to  have  w^alved  any  in- 
formality or  irregularity  in  the  proofs  of  loss 
as  submitted.  Insurance  Co.  v.  Schuella:,  60 
111.  465;  Keeney  v.  Insurance  Co.,  71  N.  X. 
396. 

The  existence  of  concurrent  insurance  was 
matter  of  defense.  It  was  not  necessary  for 
the  plaintiffs  lielow  to  allege  or  prove  such 
fact  to  raitltle  them  to  recover. 

The  plaintiff  in  error  complains  of  the  or- 
der of  the  court  overruling  its  motion  "to 
make  the  petition  more  definite  and  certain 
by  stating  therein,  definitely  and  with  cer- 
tainty, when  the  proofs  of  the  loss  were 
made  out  and  how  and  to  whom  the  same 
were  transmitted  to  the  defendant."  This 
action  was  commenced  on  June  23,  1890,  al- 
leging a  loss  by  fire  March  6,  1890.  A  copy 
of  the  contract  of  insurance  was  attached  to, 
and  made  a  part  of,  the  petition.  Under  this 
contract  the  insured  had  60  days  after  the 
loss  occurred  within  which  to  make  their 
proofs  of  loss.  The  petition  alleges  a  com- 
pliance with  this  condition  of  the  contract. 
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but  does  not  specify  tbe  particular  date  opon 
wbicb  tbe  proofs  were  submitted  to  tbe  oom- 
panjr.  The  petition  also  alleges,  amcmg  oth- 
er things,  that  the  plaintiffs  "have  done  and 
performed  each  and  every  thing  necessary 
on  their  part  precedent  to  their  right  to  a 
recoT»7  of  tbe  said  loss."  The  allegatioas 
as  to  the  date  of  making  and  transmitting 
the  proofs  of  loss  are  sufficient,  imder  section 
122  of  the  Code,  which  provides  that,  "In 
pleading  tbe  performance  of  conditions  pre- 
cedent In  a  contract,  it  shall  be  sufficient  to 
state  that  the  party  duly  performed  all  the 
conditions  on  his  part;  and  If  such  allegations 
be  controverted,  the  party  pleading  must  es- 
tablish on  tbe  trial  the  facts  showing  such 
paformance." 

Tbe  contract  further  proTides  that  the 
amount  of  loss  was  to  be  paid  In  60  days 
"after  the  loss  shall  have  been  ascertained  In 
accordance  with  the  conditions  of  the  policy." 
There  is  nothing  in  the  petition  showing  that 
tbe  amount  of  the  loss  bad  been  ascertained 
Id  accordance  with  the  conditions  of  the  pol- 
icy 60  days  prior  to  June  23d,  the  date  of 
the  commencement  of  this  action.  Hence, 
there  was  nothing  to  show  a  failure  on  the 
part  of  tbe  Insurance  company  to  pay  the 
amount  of  the  loss  within  the  time  stipulat- 
ed In  tbe  contract.  As  was  said  In  Bradley 
V.  Parkhnrst,  20  BCan.  462,  "Where  there  Is 
an  absolute  want  of  allegations  sufficient  to 
make  out  a  cause  of  action,  demurrer,  and 
not  motion  to  make  more  delinlte  and  cer- 
tain, is  the  proper  remedy."  In  order  to 
show  a  cause  of  action  aiislng  out  <tt  con- 
tract the  petition  must  state  facts  showing 
a  breach  of  tbe  Contract  and  failure  on  tbe 
part  of  the  defendant  to  do,  In  tbe  manner 
and  within  the  time  stipulated,  that  which 
tne  agreement  of  the  parties  said  should  be 
done.  When  the  contract  Is  to  pay  money 
m  at  before  a  certain  date,  the  petition  must 
show  a  failure  to  pay  within  tbat  time.  1 
Chit  PI.  841;  Gould,  PL  &  S,  |  63;  BUas, 
Code  PL  f  296.  As  it  did  not  appear  from  the 
petltltMi,  or  any  of  the  pleadings  filed  in  tbe 
case,  tbat  at  the  commencement  of  this  action 
60  days  bad  elapsed  after  the  loss  was  ascer- 
tained in  accordance  with  the  conditions  of 
the  policy,  no  cause  of  action  was  alleged 
against  the  Insurance  onnpany,  and  the  court 
erred  In  overruling  the  objection  of  the  de- 
fendant below  to  tbe  introduction  of  any  eri- 
dmce  nndtf  tbe  petition.  Carberry  v.  Insur- 
ance Ga,  51  Wis.  605,  8  N.  W.  406;  Doyle 
r.  Insurance  Co.,  44  CaL  264;  Perry  v.  As- 
surance Co.,  8  Fed.  643;  Iiester  v.  Insurance 
Co.,  55  Oa.  475;  First  Nat.  Bank  of  Baton 
Rouge  T.  Dakota  Fire  &  Marine  Ins.  Co.  (S. 
D.)  61  N.  .W.  439;  Cowan  v.  Insurance  Co. 
(CaL)  20  Pac.  408;  Cooledge  v.  Insurance 
Co.  (Yt)  80  AtL  798;  Paul  t.  Hodges,  26 
Kan.  225. 

The  Judgment  of  the  court  will  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings In  accordance  with  this  opinioo.  AU  the 
Judges  concurring. 


a  Kan.  A.  482) 
CONNOR,  Sheriff,  t.  WILKIB.' 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, a  D.    Aug.  8,  1895.) 

Rbplevin— Allboatiohs  or  Ovnbbsbip— Rbtibw 

ON  APFBAI/— OS^BOnONS  TO  INSTROOTIOKS. 

1.  The  petition  in  this  case  examined,  and 
Md  to  sufficiently  state  a  cause  of  action. 

2.  Where  a  demurrer  to  a  petition  is  over- 
ruled, and  the  defendant  elects  to  answer,  and 
proceeds  to  trial,  and  said  cause  is  tried  up<m 
the  petition  so  demnrred  to,  and  then  brought 
here  by  the  party  demurring,  the  ruling  of  the 
trial  court  will  be  passed  on  here,  even  tboueh 
more  than  one  year  has  elapsed  since  the  mdc- 
ing  of  such  ruling. 

3.  Objections  to  the  Instmctions  of  the  trial 
court,  to  be  available  in  this  court,  should  be 
made,  and  the  rulings  excepted  to,  on  the,  trial, 
otherwise  they  are  waived. 

4.  A  rule  requiring  a  request  for  written 
Instructions  to  be  made  at  the  commencement  of 
a  trial  is  unreasonable,  bnt  where  a  request  for 
written  instructions  is  delayed  until  within  a 
few  minutes  of  the  close  of  the  evidence,  and  at 
a  time  when  the  granting  of  such  request  would 
necessarily  detain  the  business  of  the  court 
while  the  instructions  were  being  prepared  and 
reduced  to  writing,  such  request  is  not  made 
in  time,  and  the  refusal  thereof  is  not  error. 

5.  A  remark  made  by  the  court  concerning 
the  testimony  of  a  witness,  whidi,  though  open 
to  criticism,  is  not  deemed  to  have  affected  the 
result,  will  not  require  a  reversal  of  the  judg- 
ment. 

6.  The  testimony  examined,  and  fteU  suffi- 
cient to  sustain  the  Judgment 

(Syllabus  by  the  Court) 

Error  from  district  court,  Ocmlej  connty; 
M.  G.  Troup,  Judge. 

Replevin  by  Nell  WIlUe  against  J.  W.  Con- 
nor, sberlll.  Judgm«it  for  plaintiff,  and  de- 
fendant brings  error.   Affirmed. 

Dalton  &  Daltoa  and  Beach  &  Torrance, 
for  plalntirr  in  error.  0.  J.  Peckham  and 
Redden  &  Schumacher,  for  defendant  in  er- 
ror. 


COLE,  J.  Tbis^  an  action  in  replevin 
brought  by  Nell  Wllkle  against  J.  W.  Con- 
nor, sheriff  of  Cowley  county,  Kan.,  In  tbe 
district  court  of  Cowley  county,  to  recover 
possession  of  93  bead  of  hogs  which  had 
been  levied  upon  by  said  sheriff  under  an 
execution  against  one  D.  M.  Carlton.  Be- 
fore trial  of  the  cause,  plaintiff  became  In- 
solvent and  tbe  action  proceeded  In  the 
name  of  one  O.  W.  Ogg,  as  assignee  of  said 
insolvent  debtor.  There  was  a  verdict  and 
Judgment  for  plaintiff  bdow,  and  Connor 
brings  tbe  case  here  for  review.  The  firA 
error  complained  of  Is  tbe  overruling  of  the 
demurrer  of  plaintiff  In  error  to  the  amend- 
ed petition  of  the  defendant  In  error.  The 
defendant  In  error  claims  that  this  ruling  of 
tbe  district  court  cannot  now  be  reviewed 
here,  for  the  reason  that  more  than  one  year 
has  elapsed  between  tbe  overruling  of  the 
demurrer  and  the  filing  of  the  petition  In  er- 
ror In  tbe  supreme  court  This  position  la 
not  well  taken.  Where  a  demurrer  Is  over- 
ruled, and  the  party  filing  aaxne  electa  to 

^Rebearing  denied.  - 
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plead  In  the  action,  he  must  await  the  result 
of  the  final  trial,  and  cannot  be  permitted  to 
file  a  petition  in  error  in  the  supreme  court 
until  such  final  trial  Is  bad.  Railway  Co. 
V.  Estes,  37  Kan.  229,  J5  Pac.  157;  Huline  v. 
Dlffenbacher,  53  Kan.  181,  36  Pac.  60.  How- 
ever, we  consider  that  the  demurrer  to  the 
petition  was  properly  overruled.  The  amend- 
ed petition  alleged  In  substance  that  on  or 
about  May  10,  1888,  NeU  WUkie  and  D.  M. 
Carlton  entered  Into  an  agreement,  the  terms 
of  which  were  that  Wllkie  should  furnish  to 
Carlton  certain  moneys  to  be  used  In  the 
purcliase  of  bogs,  which  were  to  be  shipped 
to  market  and  sold,  and  the  proceeds  to  be 
applied— First,  to  the  expenses  of  shipment 
and  selling;  and,  second,  to  the  payment  of 
Wilkle  of  all  moneys  so  advanced,  with  in- 
terest at  12  per  cent,  and,  if  the  amount 
realized  by  the  sale  of  the  hogs  was  insuffi- 
cient to  pay  the  expenses  and  the  money  so 
advanced,  with  interest,  then  Carlton  was  to 
pay  Wilkle  the  deficiency.  And  it  was  fur- 
ther agreed  that  all  the  hogs  so  purchased 
should  remain  the  property  of  Wilkle,  and 
that  the  proceeds  of  the  sales  should  be  ap- 
plied as  agreed.  If  there  was  any  remain- 
der after  the  payments,  as  above  specified, 
were  made,  auch  remainder  was  to  be  paid 
to  Carlton.  The  petition  further  alleged,  in 
substance,  the  purchase  of  the  hogs  levied 
upon  under  the  terms  of  the  said  agree- 
ment; that  they  were  purchased  by  moneys 
furnished  by  Wilkle;  that  they  were  the 
pro^rty  of  WUkie,  and  that  he  was  enti- 
tled to  possession  of  them;  that  the  defend- 
ant, C<mnor,  wrongfully  and  unlawfully 
withheld  the  property  from  Wilkie;  and  fur- 
ther stated  the  value  of  said  property,  and 
alleged  a  demand  prior  to  the  commence- 
ment of  the  action.  Certainly  these  allega- 
tions are  suftlcient  to  support  a  claim  of 
ownership  on  the  part  of  said  Wilkie  as 
against  a  demurrer.  It  was  immaterial  as 
to  who  was  to  have  the  actual  possession  of 
the  property  from  the  time  they  were  pur- 
chased until  they  were  sold;  for,  if  Wilkie 
furnished  money  under  a  contract  like  the 
one  alleged  in  said  petition,  Carlton  merely 
acted  as  an  agent  in  the  transaction,  and 
never  had  any  ownership  of  any  of  the  prop- 
erty so  purchased,  and  no  interest  in  the 
proceeds  from  the  sale  of  such  property,  un- 
less there  should  be  a  surplus  after  repaying 
the  money  expended,  with  interest  and  ex- 
penses. We  see  nothing  Inconsistent  in  such 
agreement 

The  second  assignment  of  error  is  the  over- 
ruling of  the  motion  of  the  plaintiff  in  error 
for  a  new  trial,  and  under  this  head  the 
plaintiff  In  error  urges  seven  reasons  why 
said  motion  for  a  new  trial  should  have  been 
sustained,  the  first  of  which  reasons  is  prac- 
tically answered  by  the  views  above  ex- 
pressed. There  waa  an  abundance  of  evi- 
dence to  sustain  the  position  of  the  defend- 
ant in  error  that  he  was  the  absolute  owner 


of  the  property  levied  upon,  and  a  demur- 
rer to  the  evidence  was  therefore  properly 
overruled.  The  second  reason  urged  by  the 
plaintiff  in  error  why  the  motion  for  a  new  tri- 
al should  have  been  sustained  is  the  giving 
of  certain  instructions  by  the  trial  court  to 
the  Jury,  and  under  this  head  plaintiff  In  er- 
ror again  argues  with  considerable  force  that 
there  was  nothing  in  the  petition  or  the  is- 
sues framed  In  the  case  that  would  require 
the  court  to  submit  to  the  Jury  the  claim  of 
actual  and  absolute  ownerehip  of  the  prop- 
erty in  question.  As  we  have  before  said, 
tlie  petition  luder  which  the  cause  was  tried 
alleges  absolute  ownership.  The  answer  of 
the  sheriff  was— First,  a  general  dental;  and, 
second,  that  the  property  which  was  levied 
upon  belonged  to  D.  H.  Carlton,  and  was  so 
levied  upon  under  an  order  of  attachment 
issued  against  the  property  of  the  said  Carl- 
ton. The  answer  further  attempted  to  set  up 
that  In  the  action  where  said  order  was  is- 
sued, the  title  of  said  property  had  been  fully 
litigated.  The  evidence  in  the  case  both  for 
plaintiff  and  defendant  was  directed  towards 
the  question  whether  Wiilde  or  Carlton  was 
owner  of  the  pn^erty;  and  all  the  clroum- 
stances  surrounding  the  transactions.  Includ- 
ing the  terms  of  the  contract  alleged  to  have 
been  made  between  Wilkle  and  Carlton,  the 
manner  of  the  purchase  and  shipment  of  the 
hogs,  were  Inquired  into,  and  this  with  the 
evident  purpose  of  showing,  upon  the  one 
hand,  that  Wilkle  was  owner  of  the  prc^ 
erty,  and  upon  the  other  hand  that  he  had 
simply' loaned  Carlton  the  money,  and  that 
the  hogs  were  the  property  of  Carlton.  Un- 
d»  these  issues  and  this  testimony,  the  in- 
structions of  the  court  with  regard  to  the 
ownership  of  the  property  were  proper,  but 
if  the  instructions  had  been  erroneous  the 
plaintiff  in  error  could  not  now  be  heard  to 
complain,  for  the  record  nowhere  discloses 
any  exception  to  these  or  any  part  of  the 
instructions  given  by  the  court 

Objections  to  the  instructions  of  the  trial 
court,  to  be  available  in  this  court,  should 
be  made,  and  the  ruling  excepted  to,  on  the 
trial.  Otherwise  they  are  waived.  Gafford 
V.  Hall,  39  Kan.  166,  17  Pac.  851;  Mercantile 
Co.  V.  Fullum,  43  Kan.  181,  23  Pac.  104; 
Railway  Co.  v.  Johnson,  44  Kan.  660,  24  Pac 
lie.  For  the  same  reason  the  further  objec- 
tion raised  in  this  court  by  the  counsel  for 
the  plaintiff  in  error  to  other  portions  of  the 
instructions  given  by  the  court,  as  well  as  the 
remark  of  the  counsel  in  his  argument  to  the 
Jury,  which  is  now  complained  of,  cannot  be 
considered. 

This  brings  us  to  the  fourth  reason  given 
why  a  motion  for  a  new  trial  should  have 
been  sustained,  viz.  the  refusal  of  the  court 
to  Instnict  the  Jury  in  writing.  And  this 
we  consider  the  most  serious  question  urged 
by  counsel  for  the  plaintiff  In  error.  It  ap- 
pears from  the  record  that  a  short  time  be- 
fore the  close  of  the  evidence  the  attorney  for 
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the  plaintiff  In  error,  defendant  below,  re- 
qnested  the  court  to  instruct  the  jury  in 
writing,  and  thereupon  the  court  refused  to 
so  instruct  iu  writing,  using  the  following 
language:  "The  court  refuses  to  instruct 
the  jury  In  writing,  upon  request  of  the 
defendant— First,  because  under  our  rule  this 
request  is  to  be  made  at  the  commencement 
of  the  trial;  and  we  also  overrule  it  because 
the  request  is  made  only  a  few  minutes  be- 
fore the  conclusion  of  all  the  evidence  In 
the  case,  and  because  the  request  might  just 
as  wdl  have  been  made  yesterday,  at  the 
conclusion  of  the  day's  business,  and  the 
court  could  then  have  bad  opportunity  to 
prepare  the  instructions  during  the  adjourn- 
ment, and  not  have  delayed  and  detained  the 
business  of  the  court;  and  the  court  refuses, 
lastly  and  Anally,  because  the  request,  com- 
ing at  this  time,  would  necessarily  detain  the 
business  of  the  court  while  the  instructions 
were  being  preiuued  and  reduced  to  writing." 
Counsel  for  the  plaintiff  in  errw  urges  that 
the  statute  makes  it  mandatory  upon  the 
trial  court  to  instruct  the  jury  in  writing 
whenever  requested  so  to  do  by  either  party, 
and  cites  the  case  of  Rich  v.  Lappin,  43  Kan. 
666,  23  Fac.  103S,  in  support  of  his  position; 
bat  In  that  case  it  does  not  appear  that  the 
question  of  the  time  when  such  request  was 
made  became  a  material  factor  either  in  the 
refusal  of  the  trial  court  to  give  written  in- 
structions or  the  decision  of  the  supreme 
court  reversing  the  judgment  for  the  failure 
of  the  trial  court  so  to  do.  The  record  in  that 
case  disclosed  that  the  court  delivered  his  in- 
structions orally  to  .the  stenographer,  who 
wrote  them  out  after  the  jury  had  retired, 
and  the  supreme  court  held  that  this  did  not 
comply  with  the  statute  requiring  written  in- 
structions to  be  given  upon  request  of  either 
party.  After  careful  Investigation,  we  have 
failed  to  find  any  case  upon  the  point  raised 
decided  by  oiu-  supreme  court  since  the  adop- 
tion of  our  present  statute  in  regard  to  the 
order  of  procedure  of  trials  In  civil  cases; 
but  iu  the  case  of  Railway  Co.  t.  Frank- 
lin, 23  Kan.  75,  the  question  as  to  whether  a 
request  for  written  instructions  was  submit- 
ted in  time  was  passed  upon  in  an  opinion 
written  by  Valentine,  J.  After  citing  a  num- 
ber of  cases  decided  by  the  supreme  court  of 
Indiana,  from  which  state  the  statute  of  Kan- 
sas of  1868,  with  reference  to  giving  and  re- 
fusing instructions  in  civil  cases  and  reducing 
the  same  to  writing,  was  copied,  and  an- 
nouncing the  rule  laid  down  by  such  deci- 
sions, the  court  say:  "The  rule  also  seems 
reasonable  to  us,  for,  while  it  imposes  no 
hardship  upon  either  of  the  parties  or  the 
counsel,  a  different  rule  might  impose  great 
hardship  or  great  inconvenience  upon  both 
the  court  and  parties  in  other  cases  waiting  for 
their  cases  to  be  heard.  If  counsel  may  wait 
until  the  close  of  the  argument  lief  ore  maldng 
the  request,  it  would  necessarily  cause  great 
delay  In  the  proceedings  of  the  court,  and 


materially  increase  costs  and  expenses.  Gen- 
erally it  would  require  an  adjournment  of  the 
court  to  enable  the  judge- to  prepare  his  writ- 
ten Instructions."  Under  our  statute  as  it 
then  existed,  the  argument  of  the  counsel 
preceded  the  giving  of  the  instructions  by 
the  court,  while  now  the  instructions  are 
given  at  the  close  of  the  evidence  and  before 
the  argument  of  the  counsel,  and  it  would 
seem  that  the  rule,  as  laid  down  in  the  case 
last  cited,  ought  to  apply  with  the  same  force 
now  to  a  request  made  just  at  the  close  of 
the  evidence  as  it  did  under  the  former  stat- 
ute in  the  case  of  a  request  that  was  made 
just  at  the  close  of  the  argument  The  busi- 
ness of  the  court  under  the  order  of  proce- 
dure laid  down  by  the  present  statute  would 
be  delayed  to  the  same  extent,  and  an  ad- 
journment would  be  necessary  iu  nearly  ev- 
ery case,  unless  the  request  for  written  in- 
structions is  made  at  a  reasonable  period  of 
time  before  the  close  of  the  evidence.  In  the 
case  at  bar  we  cannot  hold  that  a  rule  requir- 
ing this  request  to  be  made  at  the  commence- 
ment of  the  trial  is  a  reasonable  one,  for  in 
many  cases  it  is  impossible  for  counsel  to  de- 
termine at  the  commencement  of  the  trial 
whether  written  instructions  will  be  desired  or 
not;  and, while  it  would  impose  no  hardship  up- 
on the  counsel  to  make  a  request  for  written 
instructions  at  the  commencement  of  the 
trial,  yet  we  could  not  hold  that,  if  not  then 
made^  the  request  would  be  too  late.  But 
it  further  appears  from  the  record,  that  the 
request  in  this  case  was  made  only  a  few 
minutes  before  the  conclusion  of  all  the  evi- 
dence in  the  case,  and  at  a  time  when  a  com- 
pliance therewith  would  necessarily  delay  the 
business  of  the  court  while  the  instructions 
were  being  prepared  and  reduced  to  writing. 
Impressed  as  we  are  with  the  soundnecs  of 
the  reasoning  in  the  case  above  quoted,  wo 
are  forced  to  the  conclusion  that  the  request 
for  written  Instructions  was  made  too  late, 
and  was  therefore  properly  refused. 

Plaintiff  in  error  further  complains  of  a 
remark  made  by  the  court  in  the  presence  of 
the  jury  during  the  trial  of  the  cause,  and 
alleges  that  said  remark  was  prejudicial  to 
the  rights  of  the  plaintiff  in  error,  and  should 
ca.use  a  reversal  of  the  judgment  The  rec- 
ord shows  that  D.  M.  Carlton  was  examined 
by  both  plaintiff  and  defendant  at  different 
times,  and  his  testimony  Introduced  .in  the 
form  of  depositions  at  the  triaL  The  state- 
ments of  the  witness  in  the  two  depositions 
were  very  conflicting,  and  would  impress 
even  a  casual  observer  with  the  idea  that  the 
witness  was  far  from  reliable.  When  the 
second  deposition  given  by  Carlton  was  offer- 
ed at  the  trial,  the  court  asked  the  question, 
"Whose  deposition  is  that?"  and,  upon  being 
informed  tliat  it  was  the  deposition  of  the 
witness  Carlton,  made  use  of  the  following 
expression:  "He  must  be  an  awful  liar." 
There  can  be  no  doubt  that  a  remark  of  this 
character  was  extremely  reprehensible^  and 
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tended  to  detract  from  the  dignity  of  the 
court  and  the  entire  proceeding.  No  court 
can  expect  either  litigants,  the  bar,  or  the 
public  to  retain  respect  for  its  proceedings 
when  the  court  itself  is  lacking  in  the  dignity 
which  should  attend  the  trial  of  causes;  but 
it  Is  not  every  expression  of  the  court,  how- 
ever reprehensible  it  may  be,  that  will  work 
the  reversal  of  a  Judgment  The  remark 
made  by  the  court  in  tliis  case  applies  as 
fully  to  the  testimony  of  the  .witness  offered 
by  the  plaintiff  below  as  It  did  to  the  testi- 
mony of  the  same  witness  when  offered  by 
the  defendant  below.  In  the  case  of  State 
V.  Burwell,  52  Kan.  686,  35  Pac  780,  a  wit- 
ness was  personally  giving  testimony  before 
the  Jury,  and.  In  response  to  an  objection 
made  to  an  Inquiry,  the  trial  court  remarked, 
"It  seems  to  me  that  the  state  could  Just  let 
this  witness  go  right  on  with  his  romance." 
This  was  a  remark  touching  the  testimony  of 
a  witness  introduced  by  the  defendant  alone, 
and  upon  trial  of  a  felony  case;  and  while 
the  supreme  court,  in  passing  upon  the  re- 
mark of  the  trial  court,  criticised  its  action 
quite  severely,  yet  they  declined  to  reverse 
the  Judgment  on  account  of  such  a  remark. 
In  this  case,  then,  had  the  remark  not  been 
made  which  was  made  by  the  trial  court,  the 
Jury  must  have  been  impressed  with  the  fact 
that  the  witness  Carlton  did,  either  in  the 
one  deposition  or  the  other,  testify  falsely  up- 
on the  material  facts  at  issue,  and  we  appre- 
hend they  could  have  given  neither  deposi- 
tion much  weight  in  the  determination  of  the 
case.  We  cannot  see  that  the  plaintiff  in  er- 
ror was  prejudiced  by  the  remark  of  the 
court,  and  tlierefore  the  Judgment  will  not  be 
reversed  on  account  of  such  remark. 

The  seventh  and  last  reason  urged  for  a  re- 
versal of  the  Judgment  is  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  and  the 
counsel  for  the  plaintiff  in  error  reiterates 
his  argument  In  regard  to  the  question  of  spe- 
cial or  general  ownership  claimed  by  the 
plaintiff  below,  and  refers  particularly  in  his 
brief  to  the  alBdavIt  in  replevin  made  by  the 
plaintiff  below.  A  careful  examination  of 
this  affidavit  shows  to  us  tliat  practically  the 
same  claim  was  made  therein  as  was  made 
in  the  amended  petition  upon  which  this  case 
was  tried,  and  while  the  affidavit  makes  use 
of  the  expression  "special  ownership,"  yet  it 
also  alleges  that  the  hogs  were  bought  with 
the  moneys  of  plaintiff,  under  a  contract  with 
Carlton  by  which  plaintiff  was  to  furnish  the 
money,  and  the  hogs  purchased  with  such 
money  were  to  be  shipped  and  sold  in  plain- 
tiff's name,  and  that  of  the  proceeds  of  the 
sales  Carlton  was  to  have  no  part  excepting 
what  arose  from  the  profits.  These  specific 
statements  are  consistent  with  general  own- 
ership, and  with  the  whole  theory  upon  which 
the  case  was  tried  by  both  parties.  There  be- 
ing no  material  error,  the  Judgment  of  the 
district  court  Is  affirmed.  All  the  Justices 
concurring. 


(16  Mont.  33!) 

KEXSBR  V.  REHBBEQ. 

(Supreme  Court  of  Montana.    July  22,  1895.) 

QCANTDM  Meruit— Sekvices  Rbndebed. 

Plaintiff,  who  was  employed  by  defend- 
ant to  Buperlntend  a  ranch  at  a  fixed  sum  for  a 
year,  to  be  paid  from  the  proceeds  of  the  ranch, 
was  forced,  through  the  threats  and  orders  of 
defendant  and  without  fault  on  his  own  part 
to  abandon  the  work  before  the  end  of  the  year. 
Bdd,  that  he  could  recover  on  a  quantum  meruit 
for  the  services  i>erformed. 

Appeal  from  district  court  Lewis  and 
Clarke  county;  W.  H.  Hunt  Judge. 

Action  by  Eugene  Keyser  against  Edward 
Rehberg.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

G.  W.  Fleischer  and  Sidney  Banner,  for 
appellant   Cl  B.  Nolan,  for  respondent 

PER  CURIAM.  This  is  an  action  for 
work,  labor,  and  services  alleged  by  plaintiff 
to  have  been  rendered  to  the  defendant  as  a 
superintendent  or  foreman  upon  the  ranch 
of  the  defendant  The  defense  set  up  in  the 
answer  was  that  plaintiff  and  defendant 
made  a  contract  by  which  the  .plaintiff 
should  conduct  the  affairs  of  the  ranch  for 
a  year,  and  that  defendant  should  receive 
$1,000  from  the  products  of  the  ranch  for 
that  year,  and  that  all  over  that  sum  should 
belong  to  the  plaintiff.  The  replication  of 
plaintiff  admits  that  the  contract  between 
the  parties  was  substantially  similar  to  that 
alleged  in  the  answer,  and  pleads  further 
that  before  the  completion  of  the  contract 
the  defendant  ordered  the  plaintiff  to  leave 
the  ranch,  and  drove  him  away  by  the  use 
of  dangerous  weapons.  It  appeared  by  the 
evidence  that  a  serious  altercation  took  place 
between  the  parties  before  the  termination 
of-  the  year.  The  defendant,  in  his  testi- 
mony, endeavored  to  make  it  appear  that  he 
was  not  greatly  in  fault,  while  the  plaintiff's 
testimony  was  that  defendant  ordered  him 
absolutely  away  from  the  premises,  and  as- 
saulted him  with  a  plowshare,  and  threaten- 
ed to  run  him  through  with  a  pitchfork,  and 
also  threatened  an  attack  with  an  iron  rod. 
The  testimony  of  the  plaintiff  was  that  he 
was  compelled  to  leave  the  ranch  by  reason 
of  the  conduct  of  the  defendant  There  is 
ample  evidence  in  the  record  to  sustain  the 
plaintiffs  position,— that  he  was  driven  from 
the  ranch  by  the  assaults,  threats,  violence, 
and  orders  of  the  defendant,  and  that  he  did 
not  leave  through  any  fault  of  his  own.  If 
the  defendant  by  his  own  conduct  made  it 
clearly  impossible  for  the  plaintiff  to  complete 
the  contract  which  had  been  made  between 
the  parties,  the  plaintiff  may  recover  upon 
quantum  meruit  for  the  services  which  he 
had  performed  up  to  the  time  when  the  de- 
fendant made  it  impossible  for  plaintiff  to 
continue  work  under  the  contract  The  trial 
was '  before  the  court  without  a  Jury,  and 
the  court  evidently  believed  the  testimony  of 
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the  plaintiff,  and  found  for  plaintiff  in  the 
ralae  of  his  services  as  a  laborer  upon  the 
ranch.  The  conrt  also  allowed  a  coonteiv 
claim  of  $171  In  favor  of  the  defendant 

The  evidence  la  ample  to  sustain  the  Judg- 
ment a<id  the  decision.  The  appeal  is  from 
the  Judgment,  and  also  from  an  order  deny- 
ing a  new  trial.  There  is  no  Judgment  in 
the  record  in  the  case,  and  that  appeal  must 
be  dismissed.  The  order  denying  a  new 
trial  la  affirmed. 

HUNT,  J.,  not  sitting. 


0<  Mont.  467) 

BACH.  COET  ft  CO.,  Limited,  t.  BOSTON 

ft   M.    CONSOLIDATED   COPPBB   ft 

SILVBE  MINING  CO. 

(Supreme  Court  of  Montana.    July  29,  1896.) 

ASSieXliBST    OF    CONTKJlQT  —  LUBIUTIBS    OF 
ASaiONBB. 

1.  In  as  action  on  a  contract,  brought  by 
the  assignee  thereof,  who,  by  the  terms  of  the 
sssignment,  had  expressly  agreed  to  carry  out 
all  the  conditions  of  the  contract,  "for  and  in 
the  place  and  stead  of  the  assignor,  the  defend- 
ants set  np  a  claim  for  certain  goods  delivered 
by  them  under  the  contract,  and  offered  in  evi- 
dence an  itemized  Ust  of  snch  goods,  together 
witl)  proof  that  the  goods  were  delivered  to  the 
anignor's  predecessor  under  the  same  contract 
soed  on.    Bdd  admissible. 

2.  Where  the  terms  of  an  assignment  of  a 
contract  lionnd  the  assignee  to  perform  all  the 
conditions  of  the  contract  for  and  in  the  place 
of  the  assignar,  the  liability  of  the  assignee  re- 
lated bacE  to  the  date  of  the  contract,  and  not 
merely  to  the  date  of  the  assignment 

Appeal  from  district  court.  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  Bach,  Cory  ft  Company,  Limited, 
against  the  Boston  ft  Montana  Consolidated 
C(^per  ft  Silver  Mining  Company,  for  breach 
of  contract  Judgment  for  plaintiff,  and  de- 
foidant  appeals.   Beversed. 


Cooper  ft  Piggott,  for  appellant 
Downing,  tor  respondent 


Leslie  ft 


PER  OUBIAM.  Action  In  contract  On 
January  28,  1892,  McDonald  &  Brand,  as  a 
firm,  executed  a  contract  with  defendant 
By  the  terms  of  the  agreement  McDonald  ft 
Brand  were  to  carry  on  a  boarding  and  mess 
house  for  the  defendant  for  the  period  of 
(ne  year,  or  until  January  28,  1883.  The  de- 
fendant fomlshed  McDonald  ft  Brand  certain 
buildings,  and  a  large  amount  of  such  person- 
al property  as  would  ordinarily  be  connected 
with  the  business  of  a  boarding  or  mess 
bouse.  It  was  agreed  by  McDonald  &  Brand, 
in  the  contract,  that  they  would  keep  the 
iNiIIdlngB  in  repair,  and  replace  any  break- 
age, and  repair  any  damage,  that  might  oc- 
cur through  fheir  neglect  or  through  the 
neglect  of  any  of  their  employes,  during  the 
life  of  the  agreement  and  to  replace  and 
repair  fixtures  that  might  be  broken.  The 
defendant  was  to  protect  McDonald  ft  Brand 
In  their  board  collections,  deducting  the  same 
from  the  monthly  pay  roll  of  its  employes. 
Afterwards,  on  February  26,  1892,  McDonald 


ft  Brand  assigned  said  contract  and  agree- 
ment to  the  plaintiff.  Bach,  Coty  ft  Ca  The 
defendant  assented  to  the  assignment  by  the 
following  written  contract:  "The  Boston  ft 
Montana  Company,  at>ove  named,  hereby  as- 
sents to  the  assignment  of  the  above  forego- 
ing contract  to  Bach,  Cory  ft  Oo.,  on  condi- 
tion tliat  said  Bach,  Cory  ft  Ca  hereby  agree 
to  faithfully  perform  all  the  terms  and  cc«di- 
ticms  of  said  contract  for  and  In  the  place  and 
stead  of  McDonald  &  Brand,  and  on  the  far- 
ther condition  that  the  price  of  the  board  of 
the  men  boarding  at  the  general  boarding 
bouse  and  rooming  at  the  bunk  house  be  r»- 
duced  to  $5.50  pw  week,  and  in  all  other  re- 
spects the  foregoing  contract  shall  be  and 
remain  the  same.  Witness  our  lianda  and 
seals  the  26th  day  of  February,  A.  D.  1892. 
Boston  &  Montana  Con.  O.  &  S.  Mg.  Co.,  Per 
F.  Klepetko,  Supt,  Bach,  Cory  &  Co."  Plain- 
tiff pleads  performance  of  the  contract  In 
place  of  McDonald  ft  Brand,  but  alleges  tliat 
defendant  has  not  protected  it  in  deducting 
board  collections,  as  provided,  and  in  other 
respects  has  violated  the  contract  Judgmrat 
Is  asked  for  $2,936.93.  Defendant  alter  de- 
nying that  it  had  failed  to  comply  with  the 
conditions  of  the  contract,  denied  the  Indebt- 
edness sned  for,  or  that  plaintiff  had  carried 
out  the  contract  By  way  of  sei>arate  de- 
fense, defendant  alleges  that  McDonald  ft 
Brand  had  received  certain  personal  proper- 
ty, dishes,  etc.,  from  defendant  under  and 
by  virtue  of  their  contract  to  enable  them  to 
run  the  boarding  and  mess  house,  and  tliat  It 
was  the  duty  of  said  McDonald  ft  Brand,  un- 
der said  contract  to  return  all  said  goods  and 
chattels  so  used  to  defendant  at  the  end  of 
the  time  mentioned  in  the  contract;  but  Mc- 
Donald ft  Brand  did  not  return  the  same,  or 
any  part  thereof.  That  Bach,  Cory  ft  Co., 
under  and  by  virtue  of  its  contract  with  the 
defendant  comi>any,  became,  and  still  is,  un- 
der obligations  to  carry  out  and  perform  the 
terms  and  conditions  of  said  contract  made 
by  and  between  defendant  and  said  McDon- 
ald ft  Brand,  but  that  plaintiff  has  not  per- 
formed said  contract  in  the  place  and  stead  of 
McDonald  &  Brand,  as  agreed,  and  plaintiff 
neglects  and  refuses  to  return  the  goods  and 
chattels  described  in  Schedule  A,  or  any  part 
thereof, .  as  was  its  duty  to  do.  That  said 
goods  are  worth  $418.23,  and  that  defendant 
Is  entltied  to  have  said  value  of  said  goods 
set  off  against  the  claim  and  demand  of 
plaintiff.  The  list  appended  to  the  answer 
is  an  itemized  statement  of  the  articles  al- 
leged to  be  missing.  The  replication  denies 
that  McDonald  &  Brand  received  the  articles 
mentioned  in  the  said  schedule,  or  any  of 
them;  denies  that  plaintiff  is  indebted  for 
such  materials  in  any  sum,  or  that  defendant 
is  entitled  to  have  said  account  set  off  as 
a  credit  on  plaintllTs  demand,  or  that  plaintiff 
is  entitled  to  any  credit  whatever,  exc^t  as 
stated  In  the  complaint  The  case  was  tried 
to  a  Jury,  and  verdict  rendered  for  the  plain- 
tiff for  $458.30.  Judgment  was  entered  on 
the  verdict    A  motion  for  a  new  trial 
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made,  npon  the  gronnd  of  erron  of  law  in  the 
Instructiona,  and  exclusion  of  certain  testimo- 
ny. From  the  order  overruling  the  motion 
for  new  trial,  and  the  judgment,  the  defend- 
ant appeal& 

The  case  seems  to  have  been  tried  by  coun- 
sel on  both  sides  upon  the  theory  that  for 
any  goods  not  returned  there  was  a  liabil- 
ity under  the  contract.  This  proposition  b&- 
ing  therefore  accepted  as  correct.  It  is  plain 
that  from  and  after  the  date  of  the  execution 
of  the  contract,  to  wit,  January  28,  1892,  Mc- 
Donald &  Brand  assumed  such  liability,  un- 
til Bach,  Oory  &  Co.,  with  the  consent  of  the 
defendant,  agreed  to  faithfully  perform  all 
the  terms  and  conditions  of  said  contract, 
for  and  in  the  place  and  stead  of  said  Mc- 
Donald &  Brand.  One  of  these  conditions 
and  requirements  was  to  replace  all  the 
goods  delivered  under  the  contract  to  Mc- 
Donald A  Brand,  at  the  time  of  the  ezecn- 
tlon  of  tbe  contract,  January  28,  1892.  The 
replicatlMi  having  denied  that  the  goods 
claimed  to  have  been  missing  ever  went  into 
the  possession  of  McDonald  &  Brand,  the  de- 
fendant assumed  to  prove  just  what  prop- 
erty was  delivered  to  McDonald  &  Brand, 
nnder  the  contract  The  defendant  ofTered 
an  itemized  list  of  goods  for  the  purpoee  of 
showing  that  the  goods  and  chattels  describ- 
ed therein  came  into  the  possession  at  Mc- 
Donald &  Brand,  under  the  contract.  The 
plaintiff  objected  to  the  Introduction  of  this 
evidence,  upon  the  ground  that  it  was  imma- 
terial and  irrelevant.  Defendant  further  of- 
fered to  show  that  J.  H.  Brand  ran  this  same 
boarding  house,  under  a  contract  like  tbe 
one  sued  on,  up  to  January  28, 1892,  and  that 
this  contract  and  said  Brand  were  succeed- 
ed by  the  contract  of  McDonald  &  Brand, 
under  which  Bach,  Oory  A  Co.,  claim,  and 
ttiat  the  goods  mentioned  in'  Schedule  A,  at- 
tached to  defendant's  answer,  passed  from 
the  possession  of  Brand  to  McDonald  &  Brand, 
and  that  Bach,  Cory  &  Co.  are  liable  for  the  re- 
turn of  said  goods.  The  court  sustained  the 
objection.  Clearly  this  was  error.  It  was  a 
most  essential  feature  of  the  case,  and  tbe  rul- 
ing prevented  defendant  from  interposing  a 
main  defense.  The  ofFer  was  direct,  and 
made  tosnstain  Issues  made  by  the  pleadings. 
Our  view  of  the  law  applicable  to  the  case  Is 
that  when  Bacli.  Cory  &  Oo.  accepted  the 
assignment  of  the  contract,  and  entered  ni>- 
on  the  performance  of  it,  they  not  only  as- 
stmted  the  performance  of  all  acts  to  be  pet^ 
formed  by  McDonald  &  Brand,  had  they  re- 
mained parties  to  the  contract,  but  tliat  they 
expressly  agreed  to  carry  out  the  terms  and 
conditions  of  the  agreement  "for  and  in  the 
place  and  stead  of  McDonald  A  Brand."  By 
this  assumption  they  agreed  to  replace  all 
property  which  bad  been  turned  over  to  Mc- 
Donald A  Br&nd  by  defendant,  and  for 
which  McDonald  A  Brand  could  have  been 
held  liable  at  the  expiration  of  the  life  of  the 
contract.  The  defendant  offered  evidence 
tending  to  show  that  Brand  bad  run  the 


mess  before,  and  that  he  had  had  possession 
of  these  various  goods,  and  had  delivered 
them  to  his  successor.  If  there  were  a  more 
expeditious  way  of  arriving  at  exactly  what 
goods  were  delivered  to  McDonald  A  Brand, 
or  were  In  their  poseessioa  at  the  date  ot 
their  contract  in  January,  1892,  we  should 
say  tliat  that  testimony  became  immaterial, 
but  as  a  matter  of  inducement,  and  leading 
up  to  the  material  point  just  mentioned,  it 
was  appropriate  and  ought  to  have  been  ad- ' 
mitted. 

By  instruction  No.  6  the  Jury  were  charged 
as  follows:  "The  plaintiff,  being  assignee  of 
tbe  contract  of  .McDonald  &  Brand,  was  un- 
der the  some  obligation  (after  such  assign- 
ment) that  McDonald  A  Brand  were  under 
to  carry  out  and  fully  perform  the  terms  and 
conditions  of  said  contract,  and  unless  plain- 
tiff sliall  prove,  by  a  fair  preponderance  of 
evidence,  tliat  It  has  In  all  material  things 
kept  and  performed  the  terms  and  condi- 
tions of  said  contract  to  the  same  extent  tliat 
McDonald  &  Brand  were  required  to  keep 
and  perform  the  same,  it  cannot  recover." 
If  the  instruction  had  omitted  the  parenthet 
leal  modification,  we  think  it  would  have 
been  proper  as  a  succinct  statement  of  the 
law;  but,  by  limiting  the  liability  or  obliga- 
tions of  Bach,  Cory  &  Co.  to  the  period  after 
they  agreed  to  fulfill  the  contract  of  McDon- 
ald A  Brand,  we  think  the  court  erroneously 
construed  the  legal  attitude  of  plaintiff  to- 
wards the  defendant.  It  being  our  opinion 
that  plalntifTB  llabill^  related  to  the  date  of 
the  instrument,  January,  1892.  It  did  not 
extend  further  back,  but  commenced  at  that 
time. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded,  with  instructiona  to  the 
district  court  to  grant  a  new  trial 


06  Uont  «76) 
QUAINTANCB  r.  GOODROW  et  at 
(Supreme  Court  of  Montana.     July  16,  189S.), 
Fbohissobt  Kotb— Waives  or  Dbmakd  abb 
NoTioa 
One  who,  on  Indorsing  a  note,  tells  the 
payee  to  look  to  him  alone  for  payment,  and 
on  tbe  last  day  of  grace  and  subsequently  prom- 
ises to  pay  the  note,  and  asks  not  to  be  pressed, 
waives  notice  of  demand  and  nonpayment  by 
the  maker. 

Appeal  from  district  conrt,  Jefferson  cooo- 
ty;   Frank  Showers,  Judge. 

Action  by  A.  0.  Quaintance  against  Hoses 
Gkwdrow,  W.  J.  King,  and  others.  From  a 
judgment  against  him  for  the  full  amount, 
and  an  order  denying  a  new  trial,  defendant 
King  appeals.     Affirmed. 

W.  L.  Hay  and  T^alsh  A  Newman,  for  ai>- 
pellant    Cowan  A  Parker,  for  respondent 

PBMBBRTON,  O.  J.  This  is  an  action  on 
a  promissory  note.  On  tbe  17th  day  of  June, 
1892,  Moses  Goodrow  executed  his  promis- 
sory note  to  plaintiff  for  the  sum  of  $750; 
with  interest  payable  six  months  after  date^ 
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Defendant  King  indorsed  tbe  note  at  the 
date  of  Its  execution.  The  note  was  not  paid 
at  maturity,  and  this  suit  was  bconght  for 
Its  collection.  The  defendant  King  alleges 
as  a  defense  tluU  the  plalntlft  did  not  demand 
the  payment  of  the  note,  at  maturity,  of  tbe 
maker;  that  the  note  was  not  protested  for 
nonpayment;  and  that  he  was  not  in  any 
manner  notlSed  of  tbe  ncmpayment  thereof. 
The  complaint  alleges,  in  efTect,  that  defend- 
ant King,  by  dirers  promises  made  to  pay 
tbe  note,  before,  at,  and  subsequent  to  the 
maturity  thereof,  waived  protest,  presenta- 
tion, and  notice  of  nonpayment  Tbe  case 
was  tried  to  the  court  without  a  Jury.  The 
court  found,  as  questions  of  fact,  that  defend- 
ant King,  at  the  time  be  indorsed  the  note, 
stated  to  plaintiff  that  be  was  to  looli:  to  blm 
(King),  and  no  one  else,  to  pay  the  note,  and 
that  be  would  pay  it  promptly;  that,  on  the 
third  day  of  grace,  the  agent  of  plaintiff  de- 
manded of  King  payment  of  said  note,  and 
that  he  promised  tben,  and  at  various  times 
thereafter,  to  pay  tbe  same.  The  court  ren- 
dered Judgment  against  King  for  the  full 
amount  of  tbe  note.  King  appeals  from  the 
Judgment,  and  also  from  tbe  order  denying 
a  new  trial.  The  testimony  of  tbe  witnesses 
la  to  the  effect  that  the  defendant  King,  at 
divers  times  after  the  maturity  of  the  note, 
promised  to  pay  it.  He  asked  not  to  be 
pressed,  and  promised  that,  as  soon  as  he 
could  get  the  money,  or  arrange  it,  be  would 
pay  tbe  note.  He  promised  to  pay  it  on  the 
last  day  of  grace,  and  asked  not  to  be 
pressed.  We  think  the  evidence  amply  sup- 
ports the  findings  of  the  court  in  respect  to 
this  contention.  Daniel,  in  his  woik  on  Nego- 
tiable Instruments  (4th  Ed.  f  1090)  says: 
"When  presentment  of  the  bill  or  note  at 
maturity  has  been  dispensed  with  by  prior 
agreement  between  the  parties,  or,  In  other 
words,  has  been  waived  by  the  par^  entitled 
to  require  it,  tbe  holder  is  excused  for  his 
failure  to  make  It.  It  would  be  fraud  upon 
the  holder  to  permit  him  to  suffer  by  acting 
upon  the  assurance  of  the  party  to  whom  he 
looks  as  security  upon  the  paper;  and,  as  a 
prompt  presentment  is  a  requirement  solely 
for  the  benefit  of  the  drawer  and  Indorsers, 
they  are  themselves  the  sole  Judges  to  deter- 
mine whether  or  not  they  will  enforce  it. 
The  waiver  may  be  -dtber  verbally  or  in 
writing.  It  may  be  expressed  In  totidem  ver- 
bis, or  inferred  from  the  words  or  acts  of 
tbe  parties.  And  it  matters  not  what  par- 
ticular language  may  be  used,  so  that  It  con- 
veys the  idea  that  the  presentment  at  ma- 
turity Is  dispensed  with.  Tbe  like  observa- 
tions apply  to  the  protest  and  notice."  It  is 
not  necessary  that  the  waiver  should  be  di- 
rect and  positive.  Daniel,  Neg.  Inst  §  1091. 
See  sections  1090-1108,  Inclusive,  for  a  general 
discussion  of  tbe  doctrine  of  waiver.  In 
I'aeger  v..Farwell,  13  Wall.  6,  a  case  involv- 
ing the  question  of  waiver,  the  court  say: 
"The  Indorser  can,  by  his  own  conduct,  place 
himself  In  such  a  position  that  he  Is  estopped 


from  alleging  want  of  demand  and  notice  of  / 
nonpayment  Although,  accurately  speaking, 
there  can  only  be  a  waiver  of  demand  and 
notice  by  tbe  Indorse:  before  the  note  is  due, 
yet,  after  it  Is  due,  be  can  waive  proof  of 
them,  or,  what  Is  more  to  the  purpose,  be  can 
so  act  towards  the  holder  of  the  note  as  to 
render  the  fact  that  demand  was  not  made 
or  notice  given  wholly  Immaterial."  In  Gove 
▼.  Vlnlng,  7  Mete.  (Mass.)  212,  a  case  almost 
Identical  In  Its  facta  with  the  case  at  bar, 
Mr.  Chief  Justice  Shaw  says:  "^Aud  the 
court  are  of  opinion  that  when  an  indorser, 
at  or  shortly  before  tbe  time  when  the  note 
becomes  due,  says  to  the  holder  that  an  ar- 
rangement for  its  payment  la  about  being 
made,  and  In  direct  terms,  or  by  reasonable 
Implication,  requests  the  holder  to  wait,  or 
give  time,  It  amounts  to  an  assurance  that 
tbe  note  will  be  paid,— that  the  promisor  or 
Indorser  will  pay  it,— and  Is  a  waiver  of  de- 
mand and  notice.  It  tends  to  put  the  holder 
off  his  guard,  and  Induces  him  to  forego  mak- 
ing a  demand  at  the  proper  time  and  place; 
and  it  would  be  contrary  to  good  faith  to 
set  up  such  demand  and  notice— caused  per- 
haps by  such  forbearance— as  a  ground  of  de- 
fense." See,  also,  authorities  cited.  Mark- 
land  V.  McDaniel  (Kan.  Sup.)  82  Pac.  1114; 
.Sheldon  v.  Horton,  53  Barb.  23.  We  are  of 
the  opinion  that  the  defendant  King,  by  his 
conduct  and  frequent  promises  to  pay  the 
note,  waived  demand  and  notice  of  nonpay- 
ment thereof.  The  Judgment  and  order  ap- 
pealed from  are  affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


(16  Mont.  S90> 
FIRST.  NAT.  BANK  OP  BUTTE  v.  PAR- 
DEE et  aL 

(Supreme  Corort  of  Montana.     July  22,  1895.) 
Tbial— Oenbral  and   Special  Vebdict— Fobb- 

CLOIUBE  or  MoRTOAGES— DeFICIENOT 

Jddqment. 

1.  Where,  In  an  action  on  a  note  by  a  bank 
as  assignee,  it  appears  that  limitations  are  a 
good  defense  if,  as  defendant  claims,  the  price 
of  stock  sold  to  a  member  of  the  assimor  bank 
was  paid  and  credited  on  the  note  on  August  30, 
1883,  as  agreed,  instead  of  December  21,  1883, 
as  indorsed  on  the  note,  a  general  verdict  for 
plaintiff  is  not  inconsistent  with  special  findings 
that  the  vendee  purchased  the  stock  of  the  de- 
fendant In  Aagnst,  1883,  and  that  the  credit  on 
the  note  should  have  been  made  in  that  month, 
but  that  plaintiCE  did  not  receive  the  money  till 
December  21,  1883. 

2.  Under  Code  Civ.  Proc.  f  858,  authoriring 
the  court,  in  an  action  for  foreclosure  of  a 
mortgage,  to  enter  a  deficiency  judgment  for  the 
balauce  due  against  the  defendants  liable  for  the 
debt,  a  deficiency  Judgment  may  be  entered, 
against  a  grantor  in  a  deed  of  trust  given  to  se- 
cure a  debt  independent  of  any  provision  in  the 
deed. 

Appeal  from  district  court.  Silver  Bow'counf- 
ty;  3.  3.  McHatton,  Judge. 

Action  by  the  First  National  Bonk  of  Butte 
against  James  K.  Pardee  and  others.     Ftoeq. 
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a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Affirm- 
ed. 

P.  W.  Cole  and  H.  R.  Whltehlll,  for  appel- 
lants.    Forbls  &  Forbis.  for  respondent 

PER  CURIAM.  This  is  an  action  on  a 
promissory  note,  and  for  a  decree  foreclosing 
a  deed  of  trust  given  to  secure  the  payment 
thereof.  On  the  16th  day  of  April,  1881,  the 
defendant  executed  and  delivered  to  S.  T. 
HauBer'&  Co.,  bankers  at  Butte,  his  prom- 
issory note  for  $11,000,  witli  mterest,  imya- 
We  30  days  after  date.  The  deed  of  trust 
was  executed  to  secure  the  payment  of  the 
note.  Thereafter  the  note  and  deed  of  trust 
were  assigned  to  plaintiff.  At  the  time  of 
the  bringing  of  the  suit  the  note  bad  on  the 
liack  thereof  the  following  indorsement: 
"Dec.  21st,  1883.  paid  $5,980.59,  sale  of  stock 
at  8c."  The  defense  to  the  note  is  the  stat- 
ute of  limitations,  the  defendant  insisting  that 
said  payment  was  made  on  said  note  on  the 
30th  day  of  August,  1883,  and,  if  so,  the 
statute  of  limitations  had  run  before  the  in- 
stitution of  the  suit  The  replication  denies 
that  the  note  is  oarred  by-  the  statute.  De- 
fendant testifies,  in  substance,  that  In  August, 
18S3,  he  sold  mining  stock  to  A.  J.  Davis, 
who  was  a  member  of  the  firm  of  S.  T. 
Hauser  &'  Co.;  that, the  price  of  the  stock 
was  the  sum  indorsed  on  said  note;  that  It 
was  the  understanding  that  said  sum  should 
be  paid  on  said  note  by  Davis;  that  it  was 
his  impression  that  Davis  was  acting  for  said 
firm  in  the  purchase  of  said  stock,  but  did 
not  know;  that  Davis  never  told  him  so; 
that  he  thinks  it  was  in  the  month  of  Au- 
gust, because  the  weather  was  hot.  The  evi- 
dence of  the  officers  of  the  bank  is  to  the 
t-lTect  that  the  dealing  between  Davis  and  the 
defendant  in  relation  to  the  stock  was  a  pri- 
vate matter  between  them;  that  the  bank  had 
no  interest  or  concern  whatever  in  the  trans- 
action, and  that  the  money  was  paid  to  the 
bank  cm  the  21st  day  of  December,  1883,  by 
Davis,  and  credited  on  the  note  on  that  day. 
The  case  was  tried  to  a  Jury.  Special  find- 
ings of  fact  were  made,  and  a  general  ver- 
dict returned  in  favor  of  the  plaintiff.  As 
special  findings  of  fact,  the  Jury  returned  that 
A.  J.  Davis  purchased  the  mining  stock  of 
defendant  in  August,  1883,  and  that  the 
credit  on  the  note  should  have  been  made  in 
that  month,  but  that  the  plaintiff  did  not  re- 
ceive the  money  until  the  21st  day  of  Decem- 
ber thereafter.  The  court  entered  Judgment 
for  plaintiff  for  the  amount  due  on  said  note, 
decreed  the  foreclosure  of  the  deed  of  trust, 
and  also  rendered  the  further  Judgment: 
"That  If  the  moneys  arising  from  the  said 
sale  shall  be  insufficient  to  pay  the  amount  so 
found  due  to  the  plaintiff,  as  above  stated, 
with  the  interest,  and  costs  and  expenses  of 
sale  as  aforesaid,  the  sheriff  specify  the 
amount  of  such  deficiency  and  balance  due 


the  plaintiff  in  his  return  of  said  sale;  and 
that,  on  the  coming  in  of  said  return,  a  Judg- 
ment of  this  court  shall  be  doclieted  for  such 
balance  against  the  defendant  James  K.  Par- 
dee, and  that  the  defendant  James  K.  Par- 
dee, who  is  personally  liable  for  the  pay- 
ment of  the  debt  secured  by  such  mortgage, 
pay  to  the  said  plaintiff  the  amount  of  such 
deficiency  and  Judgment,  with  legal  interest 
thereon  from  the  date  of  said  last-mentioned 
return  and  Judgment;  and  that  the  plaintiff 
have  racecution  therefor."  From  the  Judg- 
ment, and  order  refusing  a  new  trial,  defend- 
ant appeals. 

The  appellant  contends  that  the  general 
verdict  is  contrary  to  the  special  findings, 
and  that,  as  a  consequence,  the  special  find- 
ings should  prevalL  In  view  of  the  evidence, 
we  do  not  think  the  contention  can  be  sus- 
tained. It  may  be  true  that  Davis  bought 
the  stock  in  August,  and  that  the  purchase 
price  should  have  been  paid  by  Davis,  and 
credited  on  the  note,  in  that  month;  but 
the  evidence  is  ample  that  Davis  did  not 
pay  it  to  the  bank  until  the  21st  day  of  De- 
cember. Ttie  bank,  as  the  evidence  of  plain- 
tiff shows,  had  nothing  to  do  with  the  trans- 
action between  Davis  and  the  defendant  in 
relation  to  the  stock.  There  is  nothing  in  the 
case  to  authorize  the  holding  of  the  bank  re- 
sponsible for  the  failure  of  Davis  to  pay  the 
money  at  the  time  claimed  to  have  been 
agreed  upon  between  him  and  the  defendant 
We  think  there  is  no  real  conflict  between 
the  special  findings  and  tlie  general  verdict. 

Appellant  further  contends  that  there  is 
nothing  in  the  deed  of  trust  or  complaint 
to  warrant  a  deficiency  Judgment  in  this 
case,  and  claims  tiiat  the  judgment  in  that 
respect  should,  at  least  be  modified.  Sec- 
tion 358  of  the  Code  of  ClvU  Procedure,  at 
page  158,  provided:  "In  actions  for  the  f<Hre- 
closure  of  mortgages  the  court  shall  have 
the  poww,  by  its  judgment,  to  direct  a  sale 
of  the  incumbered  property  (or  as  much  as 
may  be  necessary),  and  the  application  of 
the  proceeds  to  the  payment  of  the  costs  of 
the  court,  and  expenses  of  the  sale,  and  the 
amount  due  to  the  plaintiff;  and  if  it  appear 
from  the  sherifTs  return  that  the  proceeds 
are  insufficient  and  a  balance  still  remains 
due.  Judgment  shall  be  docketed  for  such 
balance  against  the  defendant,  or  defend- 
ants, personally  liable  for  the  debt  and  shall 
then  become  a  lieu  on  the  real  estate  of 
such  judgment  debtor,  as  in  other  cases,  in 
which  execution  may  be  issued."  We  think 
this  statute  affords  ample  authority  for  the 
rendition  of  that  part  of  the  Judgment  c<Mn- 
plained  of.  We  think  there  was  no  abuse  of 
discretion  or  error  in  the  action  of  the  court 
in  refusing  to  continue  the  case  on  appel- 
lant's application.  The  showing  for  a  con- 
tinuance was  insufficient  We  think  the 
judgment  should  be  affirmed;  and  it  is  so 
ordered. 
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(3  Okl.  1«) 

JACKSON  et  al.  t.  GLAZE. 
(Supreme  Court  of  Oklahoma.    July  27,  1805.) 
Fracduuekt  SAI.B8— Bona  Fidb  Pl'kchasbu— Rb- 
plevis—Damaoes—Plbadisg— With- 
drawal OP  Intbrplba. 

1.  Where  a  party,  without  actual  or  eon- 
structire  notice  of  fraud,  purchasee  a  stock  of 
goods,  paying  therefor  a  reasoftable  price,  such 
purchaser  obtains  a  good  title  thereto,  notwith- 
standing the  party  making  the  sale  sold  with 
the  fraudulent  intent  to  binder  and  delay  bis 
creditors. 

2.  Where  the  record  shows  that  one  of  the 
questions  in  dispute  in  the  trial  of  the  cause  be- 
low wa^  whether  or  not  a  party  purchasing  a 
stock  of  goods  had  notice  that  the  same  were 
being  sold  to  hinder,  delay,  and  defraud  credit- 
ors, and  where  the  court  below  found  that  the 
party  purchasing  had  no  knowledge  of  the  in- 
tended fraud,  this  court  will  not  reverse  the 
judgment  based  on  such  finding. 

3.  There  are  two  elements  of  damages  which 
may  be  recorered  in  action  in  replevin.  They 
may  be  (1)  general  damages  which  follow  as 
a  necessary  result  from  the  detention  of  the 
pioperty;  and  (2)  special  damages  which  are 
incident  to  a  particular  case.  Damages  which 
follow  as  a  necessary  result  of  the  unlawful  de- 
tention of  the  property  need  not  be  specifically 
pleaded. 

4.  It  is  not  error  for  the  trial  court  to  pet- 
nut  a  party  to  withdraw  an  interplea. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  county. 

Replevin  by  S.  H.  Glaze  against  T.  R. 
Jackson  and  others.  There  was  a  judgment 
for  plaintiis,  and  defendants  bring  error. 
AtBnued. 

Blake  &  Blake  and  Ellis  &  Cook,  for  plain- 
tiffs In  error.  Dille  &  Schmook  and  C.  H. 
Carswell,  for  def»idant  in  error. 


DALE,  O.  J.  March  16,  1894,  Samuel  H. 
Glaze  commenced  an  action  in  replevin  in 
the  district  court  of  Canadian  county  against 
Thomas  R.  Jackson,  E.  t,.  Gay,  and  H.  H. 
Cook,  to  recover  possession  of  a  stock  of  dry 
goods  and  notions.  The  case  was  tried  by 
the  coort,  and  restdted  in  a  judgment  for 
Glace  for  the  return  of  itbe  property,  or  its 
value,— ?2,200,— and  $300  as  damages  for  the 
unlawful  detention  of  the  same. 

Briefly  stated,  it  appears  that  on  March  9, 
1894,  Glaze  purchased  from  one  Charles 
Bartley  a  stock  of  dry  goods,  notions,  etc., 
for  the  sum  of  $1,200  in  cash,  and  immedi- 
ately took  possession  of  the  same,  and  trans- 
ferred the  stock  to  another  storeroom,  where 
be,  Gaze,  was  carrying  on  the  business  of 
a  dry-goods  merchant.  The  two  stocks  were 
intenningled  and  used  by  Glaze  as  one  stock 
of  goods  until  March  14tb,  when  Cook,  a 
Jndgment  creditor  of  Bartley,  caused  an  ex- 
ecntion  to  be  levied  upon  the  goods  in  the 
storeroom  of  Glaze.  It  was  Intended  by 
Cook  to  have  the  execution  run  only  upon 
goods  which  Glaze  bad  purchased  from  Bart- 
ley; but  some  of  the  stock  which  Glaze  was 
carrying  prior  to  the  time  the  Bartley  stock 
was  added  was  seized  by  the  sheriff  upon 
the  execution.  The  indebtedness  from  Bart- 
ley to  Cook  arose  as  follows:   In  December, 


1803,  Bartley  purchased  from  debtons'of  Cook 
a  stock  of  goods,  located  in  Texas,  for  the 
sum  of  $3,600,  of  which  sum  $1,000  was  paid 
in  cash,  and  $2,600  In  notes  given  for  the 
balance  due  upon  such  purchase.  The  first 
note,  in  the  sum  of  $2&1.19,  fell  due  March 
3,  1894.  After  the  purchase  by  Bartley  of 
the  stock  of  goods,  he  moved  the  same  from 
Texas  to  El  Reno,  at  which  last-named  place' 
he  began  doing  business  as  retail  merchant, 
and  so  continued  until  he  sold  to  Glaze  on 
March  0th.  While  Bartley  was  engaged  In 
business,  he  sold  at  retail  and  wholesale 
from  the  stock,  and  made  a  few  purchases 
of  new  goods,  so  that,  at  the  time  of  the 
purchase  by  Glaze,  the  actnal  worth  of  the 
stock  was  from  $1,500  to  $2,500.  The  wit- 
nesses are  at  variance  upon  this  question. 
Immediately  after  the  sale  of  the  stock  from 
Bartley  to  Glaze,  Cook  brought  suit  upon 
his  notes  against  Bartley,  obtained  judgment 
thereon,  and,  to  satisfy  the  judgment  against 
Bartley,  caused  the  execution  to  be  run  upon 
the  goods  in  possession  of  Glaze.  Glaze, 
claiming  ownership,  replevied  the  goods,  and 
made  Jackson,  the  sheriff  who  levied  the 
execution,  and  Gay,  Jackson's  deputy  in 
charge  of  the. goods,  parties  defendant  with 
Cook.  The  defendants  entered  a  general 
denial.  While  the  suit  was  pending,  the 
Parrotte-Andrews  Company,  upon  motion, 
was  allowed  to  interplead,  and  in  their  peti- 
tion alleged,  in  substance,  that  they  were 
the  owners  of  and  entitled  to  the  possession 
of  a  certain  lot  of  goods,  which  they,  as  a 
wholesale  company,  had  delivered  to  Bart- 
ley; that  such  delivery  was  induced  by  fraud 
upon  the  part  of  Bartley;  that  they  had  ac- 
cepted an  order  from  Bartley  for  a  certain 
bill  of  goods;  that  Bartley  had  accompanied 
such  order  with  a  statement  of  his  financial 
condition,  and,  relying  upon  such  statement, 
which  was  false,  they  had  shipped  to  Bart- 
ley a  bin  of  goods.  But,  after  discovering 
the  fraud,  they  elected  to  rescind  the  siile, 
and  take  back  their  goods,  which  tliey 
claimed  were  a  part  of  the  stock  received 
by  Glaze  from  Bartley,  and.  afterwards 
seized  under  the  execution.  After  obtaining 
the  leave  and  coming  Into  the  case  in  this 
manner,  the  Interpleaders  were  by  the  court, 
over  the  objection  of  defendant  Cook,  and 
shortly  after  the  commencement  of  the  trial, 
permitted  to  dismiss  their  cause  of  action 
and  retire  from  the  case.  In  the  court  be- 
low a  Jury  was  waived,  and  the  case  tried 
to  the  court.  The  court  found  Glaze  to  be 
the  owner  of  the  property,  and  entitled  to 
the  possession  thereof;  that  the  property  was 
of  the  value  of  $2,200;  and  that  said  property 
was  wrongfully  detained  by  defendants,  and 
that,  by  reason  of  such  wrongful  detention, 
plaintiff  had  tteen  damaged  In  the  sum  of 
$300.  Upon  such  findings  the  court  rendered 
a  judgment  "that  the  plaintiff  do  have  and 
recover  judgment  against  the  said  defendants 
for  a  recoveiT  of  the  possession  of  the  prop- 
erty described  in  the  amended  petition  herein. 
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and  for.  the  snm  of  three  hundred  dollars 
damages  for  the  wrongful  detention  of  said 
property,  and  the  costs.  And  it  Is  further  ad- 
judged by  the  court  that  the  plaintiff  have 
Judgment  against  the  defendants  for  the 
value  of  said  property,  to  wit,  two  thousand 
two  hundred  dollars,  In  case  delivery  cannot 
be  had."  The  appellants  ask  a  review  of 
this  case  upon  the  following  assignments  of 
error:  First,  error  in  holding  that  Glaze  ob- 
tained a  good  title  in  the  goods  purchased 
from  Bartley.  Second,  in  holding  that  Glaze 
was  a  purchaser  without  notice  of  fraud 
upon  the  part  of  Bartley.  Third,  in  award- 
ing damages  to  Glaze  in  the  sum  of  $300  tor 
the  detention  of  the  gooda  Fourth,  in  per- 
mitting a  withdrawal  of  the  interplea  by 
the  Parrotte-Andrews  Company. 

1.  The  first  assignment  of  error  brings  into 
discussion  section  2GC2  of  our  statutes, 
which  reads  aa  follows:  "Every  transfer 
of  property,  or  charge  thereon  made,  every 
obligation  Incurred  and  every  Judicial  pro- 
ceedings taken,  with  intent  to  delay  or  de- 
fraud any  creditor  or  other  person  of  his  de- 
mands, Is  void  against  all  creditors  in  in- 
terest, and  against  any  persons  upon  whom 
the  estate  of  the  debtor  devolves  in  trust 
for  the  benefit  of  others  thah  the  debtor." 
We  thbik  the  evidence  warrants  a  finding 
that  Bartley  sold  to  Glaze  with  the  Intent 
to  hinder  and  delay  his  creditors.  Under  such 
state  of  facts  it  Is  contended  that  such  fraud 
operates  to  defeat  the  transfo:  to  Glaze,  al- 
though Glaze  may  have  piuchased  without 
knowledge  or  notice  of  such  fraud.  And 
the  section  of  our  statutes  above  quoted  Is 
relied  upon  in  support  of  such  contention. 
Numerous  cases  are  cited  in  support  of  this 
doctrine,  but  a  careful  reading  of  the  same 
does  not  support  the  claim  of  counsel.  In 
the  cases  to  which  our  attention  is  called,  it 
will  be -noticed  that  the  property  purchased 
is  not  disturbed  when  found  in  the  hands  of 
an  innocent  purchaser,  but  the  money  or  the 
property  paid  or  exchanged  to  the  fraudulent 
vendor  may  be  followed  and  subjected  to  at- 
tachment or  execution.  But  nowhere  do  the 
courts  permit  a  creditor  of  a  vendor  who  has 
transferred,  for  an  adequate  consideration, 
to  a  person  without  notice  or  knowledge  of 
the. fraud,  to  pursue  the  property  Into  the 
hands  of  such  innocent  vendee.  Our  statute 
is.  from  Dakota,  and  In  Shauer  v.  Alterton, 
151  U.  S.  607, 14  Sup.  Ct  442,  appears  a  case, 
which  went  up  from  the  supreme  court  of 
South  Dakota,  wherein  the  statute  under 
consideration  received  Judicial  construction 
adverse  to  that  contended  toe  by  counsel  for 
appellant,  and  which  we  believe  to  be  in 
harmony  with  the  decisions  of  the  courts  of 
this  country  upon  this  questlMi. 

2.  One  of  the  questions  before  the  lower 
court,  and  upon  which  the  court  below  must 
have  passed,  was  whether  or  not  Glaze 
knew,  at  the  time  of  his  purchase  from  Bart- 
ley, that  Bartley  was  selling  the  goods  with 
the  fraudulent  Intent  to  hinder  and  delay  his 


creditors.  And  the  finding  of  the  court  be- 
low upon  such  disputed  question  must  stand 
unless,  under  the  evidence,  it  may  be  said 
that,  as  a  matter  of  law.  Glaze  had  such  no- 
tice or  knowledge  of  Bartley's  fraud  as  made 
him  privy  to  it  This  is  the  contention  of 
counsel  for  appellants,  and  In  that  view  we 
have  examined  the  record.  The  stock  of 
goods  purchased  by  Glaze  for  $1,200  was 
worth  from  $1,500  to  $2,500.  Glaze  testified 
that  he  thought,  when  he  bought,  he  was  get- 
ting about  $1,500  worth  of  goods.  Other  wit- 
nesses claim  that  the  goods  were  worth  a 
much  greater  sum.  Under  the  evidence  in 
this  case,  we  are  unable  to  find  with  cer- 
tainty the  value  of  the  goods.  There  was 
confiicting  evidence  before  the  trial  court. 
The  Judgment  finding  that  the  value  of  the 
goods  was  in  the  sum  of  $2,200  does  not  aid 
us  in  determining  the  value  of  the  goods 
purchased  by  Glaze  from  Bartley,  because, 
under  the  execution,  goods  were  seized  which 
were  not  a  part  of  the  Bartley  stock.  Glaze 
testified  that  the  sheriff  seized,  in  addition  to 
the  Bartley  stock,  goods  to  the  value  of  about 
$1,000,  and  all  of  the  witnesses  testified  that 
some  goods  other  than  those  belonging  to 
such  stock  were  taken.  Under  such  circum- 
stances, we  cannot  find  affirmatively  that 
Glaze  knew,  at  the  time  of  the  purchase, 
that  he  was  getting  the  goods  at  a  price 
greatly  below  their  real  value.  -Glaze  first 
heard  of  the  opportunity  to  purchase  the 
stocl  upon  the  morning  he  made  the  pur- 
chase. He  was  advised  that  the  stock  could 
be  purchased  cheaply.  Be  inquired  of  Bart- 
ley whether  or  not  there  were  any  debts 
against  the  property,  and  was  advised  that 
there  was  but  one,— a  chattel  mortgage  to  a 
bank  at  £1  Reno  in  the  sum  of  $224.  Glaze 
was  in  the  store  but  about  one  hour,  'exam- 
ining the  stock,  before  purchasing.  He  In- 
quired of  the  man  who  first  spoke  to  him 
about  purchasing  the  goods  if  everything 
was  all  right,  and  if  Bartley  owed  any  mon- 
ey except  to  the  bank,  and  was  advised  that 
be  thought  he  did  not.  Under  these  circum- 
stances, Glaze  bought.  And  It  Is  contended  . 
that,  under  the  law,  he  had  notice  of  Bart- 
ley's Intended  fraud,  and  was,  therefore,  a 
party  to  such  fraud;  that  he  Should  have  in- 
quired further  of  Bartley,  or  of  the  clerk  in 
the  store  of  Bartley,  <«  should  have  asked  to 
examine  the  bills  and  accounts  of  Bartley, 
to  determine  the  truthfulness  of  Bartley's 
statements  relative  to  his  flnauclal  condi- 
tion. If  Bartley  was  intending  to  defraud 
his  creditors,  he  would  have  told  a  false- 
hood, if  Glaze  had  made  the  inquiry  of  him; 
and  it  would  have  been  an  unusual  thing  for 
a  man  going  Into  a  store,  to  buy  a  stock  of 
goods,  to  inquire  of  a  clerk  about  the  finan- 
cial standing  or  business  integrity  of  his 
employer;  and  we  are  not  advised  how  an 
examination  of  Bartley's  bills  and  accounts 
would  have  enlightened  Glaze  as  to  Bart- 
ley's Integrity.  The  law  does  not  expect  or 
ask  of  a  man  that  he  do  those  things  not 
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usually  done  by  honest  men  In  their  deal- 
ings with  each  other.  The  law  of  conBtrno- 
tlre  notice  (it  is  not  claimed  that  any  actual 
notice  was  had)  requires  the  proof  of  such 
facts  and  circumstances  as  are  su£Bcient  to 
put  a  prudent  man  upon  inquiry.  A  man 
purchasing  Is  not  bound  to  be  overly  suspi- 
cious or  Inquisitive.  He  may  presume  that 
he  is  dealing  with  an  honest  man,  and  not 
until  some  suspicious  circumstance  arises  in 
the  transaction— that  is,  something  appears 
that  is  not  reconciiable  with  ordinary  busi- 
ness integrity— is  a  person  boimd  to  stop  and 
inquire.  Measured  by  this  rule,  which  we 
deem  a  fair  one,  under  our  statute,  what  do 
we  And?  Glaze  purchased  for  $1,200  what' 
was  worth  from  $1,500  to  $2,500.  He  made 
such  purchase  after  he  had  satisfied  him- 
self that  he  was  getting  $1,500  worth  of 
goods.  Was  the  price  so  wliolly  inadequate 
as  to  excite  suspicion?  That  is  questionable. 
In  this  territory,  business  ventures  are  fre- 
quently experiments.  Men  come  here  with 
stoclis  of  goods,  do  not  find  conditions  pleas- 
urable, and  sell  at  a  great  reduction,  in  or- , 
der  to  close  out  and  leave.  A  sale  of  goods 
in  an  old  and  well-settled  community  which 
would  excite  suspicion  there  would  be  re- 
garded as  a  common  occurrence  here.  The 
inquiry  as  to  debts,  both  from  Bartley  and  of 
the  man  who  suggested  the  purchase,  seems 
ample  in  that  respect.  The  length  of  time 
required  in  the  purchase  of  the  goods  may  or 
may  not  be  mateilal.  Some  men  act  quiclcly 
when  their  Judgment  prmnpts  them,  and 
whether  or  not  a  speedy  purchase  is  a  badge 
of  fraud  would  depend  upon  the  circumstan- 
ces surrounding  a  particular  transaction.  In 
short,  after  an  examination  of  the  entire  tes- 
timony, we  conclude  that  there  is  not  in  the 
evidence  sufficient  upon  which  to  predicate  a 
conclusion  of  law  that  Glaze  purchased  the 
goods  from  Bartley  with  notice  of  the  letter's 
fraudulent  intent  to  cheat,  binder,  or  delay 
the  creditors  of  Bartley. 

3.  In  an  action  of  replevin,  the  plaintiff  can 
recover  damages  which  follow  as  a  neces- 
sary result  of  the  use  of  the  proi)erty,  or.  If 
he  has  been  specially  injured,  he  may  plead 
such  injury  and  recover  therefor.  In  the 
case  under  consideration,  the  plaintiff  al- 
leged, generally,  that  he  had  been  damaged 
in  the  sum  of  $100,  for  which,  in  addition  to 
the  property  in  dispute,  he  asi^ed  Judgment 
The  court  below  rendered  a  Judgment  for 
the  return  of  the  property  and  $300  damages 
for  the  unlawful  detention  thereof,  and,  in 
ca«e  a  return  of  the  property  could  not  be 
had,  a  money  Judgment  in  the  sum  of  $2,- 
300.  Ab  we  take  it,  the  court  l>elow  intended 
to  render  a  Judgnjent  as  damages  in  the  sum 
of  $300,  provided  the  goods  were  returned. 
In  case  the  goods  were  not  returned,  no 
damages  should  be  recovered,  but  the  tmm  of 
$2,200  should  be  the  full  amount  of  plain- 
tiff's recovery.  Under  our  statutes,  "Judg- 
ment for  the  plaintiff  may  I>e  for  the  pos- 
session or  for  the  recovery  of  possession  or 
T.4lP.nal— 6 


the  value  thereof,  in  case  a  delivery  cannot 
be  had,  and  damages  for  the  detention." 
Chapter  66,  i  185.  In  this  case,  the  Judg- 
ment being  for  the  recovery  of  possession,  it 
was  proper,  if  supported  by  proof,  to  ren- 
der such  Judgment  as  would  recompense 
Glaze  for  the  detention  of  the  goods.  If,  on 
the  other  hand,  the  goods  cannot  be  recov- 
ered, the  Judgment  is  for  their  value.  If  the 
goods  are  not  returned,  payment  of  the  sum 
of  $2,200  will  satisfy  the  Judgment  This 
construction  of  the  verdict  would  seem  to  be 
in  harmony  with  the  statutes.  In  this  case, 
however,  if  the  plaintiff  below  had  demand- 
ed it  we  think  he  was  entitled  to  recover  in- 
terest upon  the  money  Judgmoit  as  that  ap- 
pears to  be  the  rule  in  Kansas,  from  which 
state  our  statute  comes.  Palmer  v.  Meiners, 
17  Kan.  478,  and  cases  therein  cited.  As  we 
view  the  verdict  and  evidence  in  this  case, 
the  defendant  below  has  the  option  to  re- 
turn the  property,  together  with  $300  dam- 
ages for  its  unlawful  detention,  or  he  may 
pay  the  sum  of  $2,200,  and,  in  either  case, 
the  Judgment  will  be  satisfied.  We  think  the 
evidence  sufficient  to  sustain  such  a  verdict 
4.  At  the  trial  below  the  Parrotte-Andrews 
Company  were  permitted,  over  the  objection 
of  plaintiffs  in  error,  to  withdraw  their  in- 
tcrplea,  and  we  are  asked  to  reverse  this  case 
upon  that  ground.  We  fail  to  see  how  such 
an  action  prejudiced  the  rights  of  plaintiffs 
in  error.  Under  the  law  the  defendants  at 
the  trial  could  imve  interposed,  under  their 
general  denial,  any  defense  which  may  have 
l>een  offered  by  the  Parrotte-Andrews  Com- 
pany. Holmberg  v.  Dean,  21  Kan.  73.  But 
in  any  event  we  do  not  understand  that  the 
court  could  have  compelled  the  Parrotte-An- 
drews Company  to  proceed  if  such  party  de- 
sired to  withdraw.  The  court  might  have 
rendered  a  Judgment  against  the  Parrotte- 
Andrews  Company,  or,  if  such  company 
should  again  desire  to  litigate  the  questions 
raised  In  their  Interplea,  the  question  of  their 
right  to  prosecute  their  suit  can  then  be  de- 
termined. The  Judgment  of  the  lower  court 
is  affirmed. 

BURFORD,  J.,  having  presided  at  the  trial 
below,  not  sitting.  The  other  Justices  con- 
curring. 


(S  Okl.  174) 
VAUGHN  LUMBER  CO.  v.  MISSOURI 
MINING  &  LUMBER  CO. 

(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

ApPBio.— Rbvibw— Omeotiokb  Waived. 

Failure  to  except  to  the  overruling  of  a 
motion  for  a  new  trial  is  a  waiver  of  error  as  to 
such  ruling,  and  all  alleged  errors  of  law  occur- 
ring at  the  trial  for  which  a  new  trial  might  be 
granted.  City  of  Atchison  v.  Byrnes,  22  Kan. 
65. 
(Syllabus  by  the  Court) 

Error  from   district  court.   Grant  county; 
before  Justice  Bierer. 
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Replevin  by  the  Vaughn  Lumber  Company 
against  the  Missouri  Mining  &  Lumber  Com- 
pany. There  was  a  Judgment  for  defendant 
and  a  motion  denying  a  new  trial,  and  plain- 
tiff brings  error.    AfOrmed. 

Burwell  &  Burwell,  Asher  &  Asher,  and 
G.  C.  Clegg,  for  plaintiff  in  error.  Charles 
E.  Dalley  and  Buckner,  Bird  &  Lake,  for  de- 
fendant In  error. 

DALE,  0.  3.  November  20,  1893,  the 
Vaughn  Lumber  Company  instituted  an  ac- 
tion In  replevin  in  the  probate  court  of  Grant 
county  against  one  R.  H.  Hagar,  to  recovw 
a  certain  lot  of  shingles  which  had,  prior 
thereto  been  shipped  by  the  Vauglin  Lum- 
ber Company  to  one  J.  J.  ElUs,  at  Pond 
Creek.  The  goods  were  seized  by  Hagar,  as 
sheriff,  to  satisfy  an  execution  against  El- 
lis, which  execution  had  been  obtained  by 
the  Missouri  Mining  &  Lumber  Company. 
Hagar,  by  answer,  showed  his  lack  of  inter- 
est in  the  property,  except  as  an  officer  hold- 
ing the  same  by  virtue  of  his  execution, 
whereupon  the  Missouri  Mining  &  Lumber 
Company  obtained  leave  to  be  substituted  for 
Hagar,  as  defendant  in  the  action  brought 
by  the  plaintiff  below.  The  Missouri  Min- 
ing &  Lumber  Company  answered  by  a 
general  denial.  The  case  was  tried  In  the 
probate  court,  and  Judgment  rendered  for 
the  defendant  therein,  and  from  there  ap- 
pealed to  the  district  court  of  the  county, 
and,  on  April  14,  1894.  tried  In  the  district 
court,  upon  an  agreed  statement  of  facts, 
after  which  submission  of  the  agreed  state- 
ment of  facts  the  defendant  demurred, 
which  demurrer  was  by  the  court  sustained; 
and  a  judgment  was  rendered  in  the  action 
in  favor  of  tfie  defendant,  adjudghig  that  the 
defendant  was  entitled  to  the  possession  of 
the  property,  and  that  the  Interest  of  the  de^ 
fendant  In  the  property  was  the  sum  of  mon- 
ey, to  wit,  1105,  which  the  defendant  had  ad- 
vanced to  the  railway  company  as  freight 
charges  at  the  time  the  execution  was  by  the 
sheriff  levied  upon  the  property,  as  the  prop- 
erty of  Ellis.  After  the  rendition  of  the  Judg- 
ment, the  plaintiff  below  filed  his  motion  for 
a  new  trial,  which  motion  is  as  follows,  to 
wit:  "The  verdict  and  the  decision  of  the 
court  Is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law.  for  that  thte  court 
committed  error  at  the  trial  of  said  cause, 
which  was  excepted-to  by  the  plaintiffs  here- 
in." The  motion  for  a  new  trial  was  by  the 
court  overruled,  no  exception  being  taken  by 
the  plaintiff  below  to  the  ruling  of  the  court 
upon  the  motion  for  a  new  trial.  In  the  case 
made  presented  to  us  for  consideration,  the 
only  objection  or  exception  saved  by  the 
plaintiff  l)elow  was  upon  the  ruling  of  the 
court  sustaining  the  demurrer  of  the  defend- 
ants, and  granting  Judgment  uiK>n  such  de- 
murrer; and  that  brings  before  us  the  propo- 
sition as  to  whether  or  not  this  court  will.  In 
the  absence  of  an  exception  to  the  ruling  of 


the  court  overruling  the  motion  for  a  new 
trial,  consider  any  of  the  matters  which 
should  liave  been  alleged  and  presented  to  the 
court  below  upon  such  motion.  This  ques- 
tion was  passed  upon  by  the  supreme  court 
of  the  state  of  Kansas  In  City  of  Atchison  t. 
Byrnes,  22  Kan.  65;  and  numerous  decisions 
therein  cited  show  that  the  practice  was  well 
settled,  at  the  time  of  the  adoption  of  our 
Code,  to  the  effect  that  the  supreme  court  of 
that  state  would  not  consider  questions 
which  should  have  been  presented  to  the 
court  below  upon  the  motion  for  a  new  trial, 
unless  an  exception  to  the  ruling  of  the  court 
upon  the  motion  is  saved.  By  the  adoption 
'of  the  Code  of  the  state  of  Kansas,  we  took 
with  It  the  decisions  of  the  supreme  court  of 
that  state  upon  questions  of  practice;  and, 
in  this  territory,  it  must  be  considered  as  a 
settled  practice  that  this  court  will  not  re- 
view errors  assigned  upon  a  motion  for  a 
new  trial,  unless  the  party  presenting  the 
motion  in  the  lower  court  saved  an  excep- 
tion to  the  ruling  of  the  trial  court  upon  the 
motion.  Outside  of  this  question,  there  is 
nothing  left  in  the  case  made.  Under  the 
pleadings  filed,  the  Judgment  of  the  court  be- 
low was  one  within  the  issues,  as  shown  on 
such  pleadings;  and,  upon  the  record  pre- 
sented to  us,  there  Is  nothing  for  this  court 
to  do  except  to  affirm  the  judgment  of  the 
court  below.    Judgment  affirmed. 

BIERER,  J.,  having  presided  at  the  trial 
In  the  court  below,  not  sitting.  The  other 
Justices  concurring. 


(3  Okl.  240) 

MASON  V.  CROMWELL. 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 
Homestead  —  Advebse  Claimants — Injunction — 
DisTKicT  Court— JuKisDiCTioK. 
The  probate  judge,  in  the  absence  from 
the  county  of  the  ^udge  of  the  district  court,  is- 
sued an  order  enjoining  a  party  from  the  use 
and  occupancy  of  all  except  a  small  portion  of  a 
tract  of  land  covered  by  his  homestead  entry. 
Jleld,  that  the  district  court  has  the  right  to  mod- 
ify  the  order,    notwithstanding   such   modifica- 
tion permitted  the  party  to  use  and  occupy  por- 
tions of  the  homestead  inclosed  by  fences  erect- 
ed by  the  adverse  party. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Garfield  county. 

Action  by  Calvin  F.  Mason  against  Ful- 
lerton  C.  Cromwell  for  injunction.  There  was 
a  Judgment  for  plaintiff  and  an  order  of  the 

district  court  modifying  the  same,  and  plain- 
tiff brings  error.     Affirmed. 

Beauchamp  &  Rush,  for  plaintiff  in  error. 
GlUett  &  Brown,  for  defendant  In  error. 

DALE,  C.  3.  May  16,  1894,  Calvin  F.  Ma- 
son commenced  an  action  against  E>allerton 
C.  Cromwell  In  the  district  court  of  Garfield 
county,  in  the  absence  of  the  Judge  of  the  dis- 
trict court  from  such  county,  and  procmred  an 
order  from  the  Judge  of  the  probate  court  en- 
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Joining  Cromwell  from  the  use  and  occupancy 
of  all  tbat  i)art  of  a  tract  of  land  covered  by 
bis  boiuustead  entry,  except  about  1:1  acres 
ontside  of  bis  fences.  Afterwards,  Cromwell 
applied  to  tbe  judge  of  tbe  district  court  for 
a  modiUcation  of  the  order.  Tbe  Judge  of 
tbe  district  court  granted  the  relief  asked, 
and  allowed  Cromwell  to  use  and  occupy  a 
portion  of  tbe  land  inclosed  within  tbe  limits 
uf  tbe  fence  of  Mason,  which  order  was  to 
remain  in  force  and  effect  until  the  further 
ordtf  of  the  court  Mason  brings  the  case 
to  this  court,  and  assigns  numerous  errors, 
which  may  be  briefly  summarized  by  stating 
that  the  case  is  here  for  the  pxupoaB  of  seek- 
ing tbe  dissolution  of  the  order  of  tbe  dis- 
trict court  modifying  the  injunction  thereto- 
fore issued  by  the  probate  Judge.  It  appears 
from  the  record  that  Mason  settled  upon  t'.:8 
S.  W.  %  of  section  20,  township  23  N.,  of 
range  6  W.,  as  a  homestead,  on  tbe  IStta  day 
of  October,  1S93;  that  at  the  time  such  set- 
tlement was  made  the  land  was  a  part  of  the 
public  domain;  that,  on  tbe  27l;h  day  of  Oc- 
tober, 1883,  CromweU,  at  the  United  SUtes 
land  office  in  Enid,  Okl.,  filed  a  homestead 
entry  for  the  tract;  that  Mason,  prior  to  the 
time  Cromwell  sought  to  go  upon  the  tract 
of  land.  Inclosed  about  147  acres  of  the  same 
with  a  wh-e  fence;  that  CromweU,  after  such 
inclosure  was  made,  settled  upon  the  tract 
of  land  outside  of  the  inclosure  of  Mason, 
and,  after  such  settlement,  attempted  to  go 
inside  of  the  Inclosure  of  Mason,  for  the  pur- 
pose of  further  perfecting  liis  settlement 
right,  and  reducing  to  bis  own  use  and  occu- 
pancy portions  of  the  tract  of  land  in  con- 
troversy. Mason  procured  an  order  of  the 
probate  judge  restraining  CromweU  from  en- 
tering into  any  portion  of  his  inclosure. 
Cromwell,  in  tlie  district  court,  obtained  a 
modification  of  such  order,  in  which  the  judge 
of  the  district  court  permitted  CromweU  to 
enter  into  the  inclosure  of  Mason  for  the  pur- 
pose of  improving,  cultivating,  and  using  the 
land  for  agricultiual  purposes,  and  restrained 
and  enjoined  Mason  from  further  maintain- 
ing his  fence  upon  tbe  premises  in  such  man- 
ner as  to  prevent  CromweU  from  ingress  and 
egress  to  the  lands. 

Tbe  only  question  before  us  in  this  case 
is  whether  or  not  the  district  court  had  Juris- 
diction to  modify  the  order  theretofore  made, 
and  whether,  if  it  had  such  Jurisdiction,  it 
exceeded  its  discretion  in  permitting  Crom- 
weU to  use  portions  of  the  land  which  had, 
previous  to  the  time  CromweU  attempted  to 
settle  on  the  land,  been  inclosed  by  Mason. 
This  case  is  in  all  respects  similar  to  many 
which  have  arisen  in  this  territory,  some  of 
which  have  been  passed  upon  by  this  court 
In  Pecliham  v.  Faught,  37  Pac.  1085,  it  was 
held  tliat:  "Tbe  district  court  has  power  to 
make  an  order  which  grants  to  an  adverse 


homestead  claimant  the  right  to  remain  In- 
side a  wire  fence  erected  by  a  person  who 
claims  the  land  by  virtue  of  a  settlement 
made  prior  to  the  flung  of  an  «itry  by  such 
adverse  claimant."  In  the  case  under  consid- 
eration, it  appears,  from  the  record,  that  both 
Mason  and  CromweU  claim  a  superior  right 
to  the  tract  of  land  in  dispute,— Mason,  by 
virtue  of  his  settlement  prior  to  the  time  the 
land  had  been  segregated  from  tbe  public 
domain;  and  Cromwell,  by  virtue  of  tbe  fil- 
ing of  his  homestead  entry.  Under  the  law 
of  congress,  each  of  these  parties  has  the 
right  to  reside  upon  the  tract  of  land,  to  cul- 
tirate  and  improve  the  same,  until  the  ques- 
tion of  title  ia  settled  In  the  land  depart- 
ment It  should  be  assumed,  from  a  reading 
of  this  record,  that  both  parties  are  there  in 
good  faith.  Both  believe  that  they  wlU  ul- 
timately be  awarded  the  title  to  the  tract  of 
land.  The  courts  of  this  territory  should 
give  effect  to  the  laws  of  congress,  and  this 
can  only  be  done  in  this  case  by  giving  to 
each  party  the  right  to  the  use  and  occu- 
pancy of  the  tract  of  land  untU  such  time 
as  the  tribunal  especially  created  to  deter- 
mine the  question  of  title  stiaU  have  put  at 
rest  said  title  by  their  decision. 

It  is  contended  by  plaintiff  In  error  that, 
because  he  had  reduced  to  possession,  by  a 
fence,  147  acres  of  this  land,  therefore  he 
should  be  permitted  to  retain  the  entire  use 
and  occupancy  of  that  portion  of  the  tract 
of  land,  pending  the  Utlgation  in  the  land 
department;  that  there  stUI  remains  13  acres 
of  the  tract  upon  which  CromweU  may  pro- 
ceed, under  tbe  laws  of  congress,  to  make 
his  settlement  and  residence;  and  that,  there- 
fore, the  court  below  erred  in  its  application 
of  the  law,  in  giving  to  CromweU  the  right 
to  enter  into  his  inclosure.  Such  an  appli- 
cation of  the  law  would  be  manifestly  unjust 
to  CromweU;  tor  each  of  these  parties  has  an 
equal  right  to  reside  upon,  cultivate,  and  im- 
prove this  tract  of  laud,  pending  the  litiga- 
tion In  the  land  department.  To  give  to  one 
of  them  almost  the  entire  tract  would  be  such 
an  inequitable  disposition  as  would  work 
manifest  injustice,  which  courts  of  equity 
wiU  not  do.  As  we  view  this  question,  the 
land  department  has  exclusive  jurisdiction 
of  the  question  of  title,  because  congress  has 
created  a  tribunal  for  that  special  purpose.  The 
courts  of  the  territory  have  exclusive  juris- 
diction of  all  those  matters  relating  to  pos- 
session, for  the  reason  that  congress  has  not 
reserved  such  jurisdiction  in  any  mann<»- 
Pecldiam  v.  Faught,  supra,  is  decisive  of  the 
principle  involved  in  this  appeal.  Tbe  Judg- 
ment of  the  lower  court  is  affirmed. 

Justice  BURPORD,  having  presided  at  the 
hearing  of  the  cause  below,  not  sitting;  the 
other  Justices  concurring. 
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(3  Okl.  116;    6  Okl.  423) 

OITT  OP  GUTHRIE  ▼.  SWAN. 

(Supreme  Court  of  Oklahoma.    July  27,  1S95.) 

Municipal  Cokpobatioss— Depbctivb  Streets— 

Actios  pob  Ikjubies— CoNTBiBnTOBT  Neo- 

LioEjjcE— Questions  for  Jcrt. 

1.  The  questioii  as  to  whether  or  not  a  par- 
ty is  guilty  of  contributory  negligence  in  passing 
at  night  over  a  street  that  is  being  graded  and 
where  there  are  no  barriers  or  danger  signals, 
and  where  there  is  a  conflict  in  the  evidence 
as  to  the  condition  of  the  street,  and  as  to 
whether  it  was  lighted  or  not,  and  where  the 
party  injured  claims  she  did  not  know  the 
condition  of  the  street,  but  supposed  it  was  in 
a  safe  condition,  is  a  question  of  fact  for  the 
jury,  under  the  circumstances  o£  the  case,  and 
not  of  law  for  the  court. 

2.  While  the  right  of  the  city  to  grade  or 
otherwise  improve  a  street  is  paramount  to  the 
right  of  the  public  to  use  the  same  during  the 
time  of  making  such  repairs  or  doing  such  grad- 
ing, if  such  grading  or  improvement  makes  the 
street  dangerons  for  travel  in  the  nighttime,  it 
is  the  duty  of  the  city  to  place  warning  signals 
for  passers-by,  or  to  place  barriers  preventing 
travel  during  the  time  of  improvement. 

3.  The  question  as  to  whether  or  not  the 
whole  width  of  a  street  of  a  city  must  be  kept 
in  a  safe  condition  for  travel  is  a  question  of 
fact  for  the  juiy,  and  not  of  law  for  the  court 
to  determine. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  Cynthia  B.  Swan  against  the 
city  of  Guthrie  to  recover  damages  for  per- 
sonal injuries.  There  was  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
and  defendant  brings  error.    R-^versed, 

B.  T.  Halner,  for  plaintiff  in  error.  Gard- 
ner &  Rlaiey,  for  defendant  in  error. 

BIERER,  J.  The  plaintiff  below,  defend- 
ant in  error  here,  recovered  a  Judgment 
against  the  city  of  Guthrie  for  the  sum  of 
$2,250,  damages  sustained  by  her  on  account 
of  the  negligence  of  the  city,  in  tliat  it  did 
not  keep  its  streets  in  a  safe  condition  for 
trayel.  There  is  much  dispute  in  the  evi- 
dence, but  the  testimony  of  the  plaintiff 
tends  to  show  that  she  was  a  married  wo- 
man, 41  years  of  age;  tliat,  on  the  night  of 
the  18th  of  April,  1892,  she  had  attended 
church,  and  on  her  way  home  came  on  Noble 
avenue,  going  west  to  its  intersection  by 
First  street,  extending  north  and  south;  that 
the  city  of  Guthrie  was  grading  First  street 
by  an  excavation,  which  did  not  disturb  the 
west  side  of  First  street,  but  cut  down  about 
three  feet  on  the  east  side;  that,  as  she  ap- 
proached First  street  on  the  south  sidewalk 
of  Noble  avenue,  she  observed  that  the  side- 
walk was  torn  up  for  some  distance,  before 
she  reached  First  street;  that,  the  ground 
being  rough  where  the  sidewalk  had  been, 
she  left  the  sidewalk  and  went  into  the 
street,  and,  upon  getting  closer  to  First 
street,  observed  that  it  tiad  been  graded; 
and  she  then  went  further  north  to  the  wag- 
on road,  to  where  the  ground  had  been  wash- 
ed or  displaced,  and  where  she  supposed  it 
was  safe  to  cross.    She  thought  the  descent 


to  First  street  there  was  about  a  foot,  and. 
In  her  effort  to  step  down  onto  First  street, 
fell,  andr  sprained  her  ankle;  and  she  thinks 
the  step  off  must  have  been  two  or  'three 
feet  Th^«  were  no  danger  signals  placed 
at  the  street  where  the  excavation  was 
made;  but  it  is  shown  that  there  were  two 
electric  lights  on  streets,  each  one  block,  or 
about  300  feet,  away  from  the  place  of  the 
accident;  and  the  plaintiff  does  not  claim  • 
that  she  was  unable  to  see  the  condition  of 
the  street  plainly,  excepting  the  bottom  of 
the  ditch  into  which  she  stepped,  and  where 
she  says  it  was  dark  in  the  ditch.  Many  of 
these  facts  are  strenuously  opposed  on  the 
part  of  the  city,  tending  to  show  that  the 
two  electric  lights  made  it  perfectly  light  at 
the  place  of  crossing,  and  that,  in  the  prog- 
ress of  the  grading,  there  was  an  approach 
made  In  a  part  of  the  street  for  travel  for 
vehicle^  about  35  or  40  feet  in  width,  and 
that  the  ground  where  the  sidewalk  had 
been  was  also  cut  away,  and  steps  made 
for  safe  passage  for  foot  passengers.  Coun- 
sel for  defendant  insists  that,  in  that  state 
of  the  case,  plaintiff  admitting  that  she 
observed  the  grading  recently  done  and 
the  condition  of  the  street,  she  is  guilty 
of  contributory  negligence  in  attempting  to 
cross  the  street;  that,  when  she  attempted 
to  cross  in  the  condition  in  which  she  found 
the  street  to  I>e,  she  did  so  at  her  own 
risk;  and  cites  the  case  of  Wright  v.  City 
of  St  Cloud  (Mtan.)  55  N.  W.  819,  as  au- 
thority. The  law,  as  laid  down  in  the  caseF 
cited,  is  not  applicable  to  this  case.  In 
that  case  the  plaintiff  knew  fully  the  con- 
dition of  the  street  It  was  in  broad  day- 
light, and  she  knew  that  the  street  was  cov- 
ered with  snow  and  ice,  and  she  knew  its 
dangerous  condition,  but  only  overestimat- 
ed her  ability  to  cross  it  In  safety.  In  such 
a  case^  of  course,  she  took  her  own  chances. 
In  this  case,  the  plaintiff  claims  that  she  did 
not  know  that  the  approach  to  First  street 
was  as  high  as  it  was;  ttiat  she  supposed  it 
was  only  about  a  foot  high  at  the  place 
where  she  attempted  to  cross,  although  she 
found  when  she  fell,  on  trying  to  cross,  that 
it  was  two  or  three  feet  high.  She  says  she 
made  an  effort  to  find  a  safe  place  to  cross 
the  street,  and  that  she  came  to  the  place 
where  it  appeared  that  the  wagons  had  been 
crossing,  and,  there  being  no  danger  sigrnals 
or  obstruction  to  her  passing,  she  made  the 
effort  to  cross,  and  in  doing  so  in  the  dark 
she  got  hurt,  although  she  was  endeavoring 
to  pass  in  safety.  There  is  evidence  disput- 
ing her  claim  that  the  crossing  waa  unsafe 
at  that  p(^nt,  or  that  it  was  dark  there,  and 
also  some  evidence,  consisting  of  statements 
made  by  herself  soon  after  the  accident, 
tending  to  show  that  she  did  not  cross  where 
she  testified  she  did.  We  cannot  say,  under 
such  circumstances,  that  she  was  guilty  of 
contributory  negligence;  for  that  was  a 
question  of  fact  for  the  Jury  to  determine 
from  the  conflicting  evidence.   City  of  Wy- 
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aodotta  t.  GltMon.  35  Kan.  236.  Th«  dty 
bad  the  richt  to  grade  and  improve  its 
streets,  and  this  richt,  daring  the  time  of 
snch  grading  and  improvement,  was  para- 
mount to  the  right  of  the  public  to  nae  the 
street;  but  this  did  not  relieve  the  city  from 
all  responsibility  in  the  premises.  The  city 
must  use  reasonable  care  to  protect  the 
public  from  Injury;  and,  if  the  grading 
leaves  fatal  defects  to  safe  public  travel, 
then  the  city  must  close  up  the  street  or  give 
warning  of  the  danger.  The  case  of  the 
City  of  Lincoln  v.  Calvert  (Neb.)  68  N.  W. 
115,  is  not  opposed  to  this  view.  In  that 
case  the  court  says:  "But,  where  a  city  is 
cliarged  with  the  care  of  streets  and  the 
duty  of  Improving  them,  the  duty  of  keeping 
them  in  a  reasonably  safe  condition  for  travd 
is  remitted  during  the  time  occupied  In  mak- 
ing repairs  or  improvements.  James  v.  San 
Francisco,  6  Cal.  528;  Williams  v.  Tripp,  11 
K.  I.  447.  In  order,  however,  that  the  dty 
should  be  protected  from  liability  upon  this 
ground,  it  must  exercise  reasonable  care  to 
protect  the  public  from  the  consequences  of 
the  unsafe  condition  of  the  street  Cl^  of 
Covington  V.  Bryant,  7  Bush  (Ky.)  248. 
Therefore,  an  Impassable  condition  of  the 
street  requires  that  the  city  should  erect 
guards  or  barricades  to  keep  the  public  off." 
A  more  serious  question  in  the  case  is  pre- 
sented by  instruction  No.  7,  given  by  the  court 
to  the  Jury,  which  instruction  is  as  follows: 
'T.  You  are  instructed  that  any  person  trav- 
eling upon  a  sidewalk  of  a  ei^  which  Is  In 
constant  use  by  the  public  has  a  right,  when 
using  the  same  with  diligence  and  care,  to 
presume,  and  to  act  upon  the  presumption, 
that  it  is  reasonably  safe  for  ordinary  travel 
throughout  its  entire  width,  and  free  from 
all  dangerous  holes,  obstructions,  and  other 
defects;  and,  if  you  believe  from  the  evi- 
dence that  the  plaintiff,  while  traveling  along 
one  of  the  streets  of  this  city,  was  injured, 
■a  alleged  In  her  petition,  and  that  the  inr 
Jury  would  not  have  happened  if  the  street 
had  been  in  reasonably  good  repair  and  safe 
condition,  then  the  defendant  is  liable  for 
such  injury,  provided  you  believe  from  the 
evidence  that  the  plaintiff  was  eKerdsIng  rea- 
sonable care  and  caution  to  avoid  injury  while 
passing  over  said  walk,  and  that  the  defend- 
ant did  not  use  reasonable  care  to  keep  their 
stieeta  In  a  safe  condition."  -  This  instmo 
tlon  is  abstractly  correct,  but  concretely 
wrong.  It  states  the  law  correctly,  as  ap- 
plied to  sidewalks,  or  to  the  part  of  the 
street  which  is  open  to  and  being  used  for 
public  travel,  or  to  a  street  where,  under  the 
circumstances,  all  of  it,  throughout  Its  entire 
width,  should  be  kept  in  a  safe  conditloa  toe 
travel;  but  it  states  the  law  Incorrectly  in 
holding,  as  a  matter  of  law,  but  not  as  a  mat- 
tar  of  fact,  for  the  consideration  of  the  Jury, 
diat  the  entire  width  of  all  streets  must  be 
kept  in  a  safe  condition  for  travel,  and  that 
the  Jury  might  find  negligence  to  exist  on  the 
part  of  the  city  from  the  mere  fact  of  not 


keeping  the  entire  width  of  the  street  in  safe 
condition  for  travel  for  foot  passengers.  This 
instruction  means  that,  when  applied  to  this 
case.  It  is  true  it  starts  out  with  a  state- 
ment of  the  law  with  reference  to  sidewalks; 
but  It  then  proceeds  to  tell  the  Jury  that,  if 
the  plaintiff  received  her  injury  while  trav- 
eling with  due  care  "along  one  of  the  streets 
of  the  dty  •  •  •  and  that  the  injury 
would  not  have  happened  If  the  street  had 
been  in  reasonably  good  repair  and  safe  con- 
dition, then  the  defendant  Is  liable  for  such 
injury,"  and  if  they  further  believed  that  the 
plaintiff  was  using  due  care  "while  passing 
over  said  walk,  and  that  the  defendant  did 
not  use  reasonable  care  to  keep  their  streets 
In  a  safe  condition."  Tlie  plaintUTs  own  evi- 
dence showed  that  She  had  left  the  sidewalk 
at  the  time  she  received  the  injury,  and  had 
passed  onto  the  street,  so  that  the  Jury  could 
not  have  understood  this  instructlMi  to  apply 
only  to  sidewalks  proi)er,  but  that  the  place 
where  the  plaintiff  crossed  should  be  treated 
the  same  as  a  sidewalk;  and  the  Jury  were 
at  liberty  then  to  find  negligence  on  the  {>art 
of  the  dty  if  the  entire  street  was  not  kept 
In  the  safe  condition  for  foot  passage  that  a 
sidewalk  should  beasonably  be  in.  The  ques- 
tion submitted  to  the  Jury  involved  as  much 
•  question  of  the  negligence  of  the  plaintiff 
as  of  the  defendant's  negligence.  If  the 
plaintiff  was  to  any  extent  guilty  of  careless- 
ness, then  she  could  not  recover,  no  matter 
how  careless  the  city  may  have  been.  She 
daims  she  toc^  care  to  examine  where  she 
was  going.  The  dty  claims  she  did  not,  and 
that,  If  she  had  exerdsed  reasonable  care, 
she  would  have  had  no  trouble  in  passing  In 
safety,  by  going  over  the  place  cut  down  for 
the  passage  of  wagons  and  vehidea.  She 
claims  that  there  was  an  abrupt  fall  in  the 
wagon  road,  where  she  crossed,  of  consider- 
ably more  than  a  foot,  as  she  had  supposed 
it  to  be.  The  city  claims  that  the  wagon 
way  was  cut  down  with  a  gradual  slant  to 
the  bottom  of  the  excavation.  There  was  no 
contention,  however,  but  that  the  bank  be- 
tween the  wagon  way  and  the  sidewalk  was 
from  two  to  three  feet  high,  and  the  plain- 
tUTs  evidence  tended  to  show  that  the  bank 
was  the  same  height  under  the  sidewalk,  and 
that  It,  likewise,  had  not  been  cut  down. 
Now,  If  the  plaintiff  was  dothed  with  the 
presumption  that  all  parts  of  the  street  were 
In  a  safe  condition  for  travd,  then  It  would 
make  little  difference  whether  she  received 
her  fail  while  passing  over  the  wagon  road 
or  over  the  space  between  the  wagon  way 
and  the  sidewalk,  and  the  Jury  could  entirely 
avoid  the  difficulty  which  existed,  under  the 
evidence,  of  determining  from  the  testimony 
whether  the  wagon  road  was  in  a  reasonably 
safe  condition  for  travd  or  not;  for  the  law,- 
as  thus  laid  down,  would  give  them  the 
right  to  evade  this  difficult  question  and  find 
for  the  plaintiff.  If  she  was  using  the  rea- 
sonable care  of  a  traveler  while  passing 
along  the  traveled  portion  of  the  highway. 
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The  presumption  that  the  street  was  reason- 
ably safe  for  travel  at  all  places  simply 
means  that  the  city  was  bound  to  keep  the 
streets  in  a  safe  condition  for  travel  at  all 
places.  Under  such  high  rule  of  responsi- 
bility on  the  part  of  the  city,  the  degree  of 
care  on  the  part  of  a  traveler  might  be  very 
small,  while,  on  the  other  hand,  the  attempt 
to  pass  over  a  place  where  the  city  was  not 
bound  to  keep  the  street  in  a  safe  condition 
for  travel,  when  the  passenger  could  see  the 
proper  place  for  bis  passage,  might  be  and 
probably  would  be  absolute  negligence.  The 
plaintiff  nowhere  contends  that  she  could 
not  see  the  sidewalk,  or  that  she  could  not 
see  the  wagon  road,  so  that  It  is  not  a  case 
where  the  traveler  fell,  unawares,  over  the 
embankment  created  by  the  grade.  The  er- 
roneous Instruction  might  be  Immaterial  in 
this  case,  if  there  was  no  dispute  upon  the 
question  as  to  where  the  plaintiff  crossed 
the  grade.  If  there  was  no  dispute  but  what 
she  crossed  over  at  the  sidewalk,  without 
knowledge  of  its  dangerous  condition,  or 
over,  the  wagon  road,  then  she  was  properly 
clothed  with  the  presumption  of  their  safe- 
ty, until  she  acquired  knowledge  to  the  con- 
trary; but  there  was  a  dispute  in  the  evi- 
dence on  that  question.  Mrs.  Swan  testified 
that  she  went  down  where  the  wagons  had 
gone  down,  and  she  thinks  it  must  have  been 
two  feet  and  a  half  or  perhaps  three  feet  of 
a  fall.  She  afterwards  testified  that  she 
crossed  "near  the  wagon  road."  In  support 
of  her  testimony,  she  offered  two  witnesses, 
Mr.  and  Mrs.  McConnell,  who  had  crossed 
this  same  street  over  the  wagon  road,  going 
from  church,  the  same  night,  and  who  were 
standing  near  Noble  avenue  and  Second 
street,  one  block  west  of  where  the  accident 
happened,  at  the  time  it  occurred.  Mr.  Mc- 
Cozmell  swore  that  Mrs.  Swan  stated  that 
she  went  over  where  the  sidewalk  was. 
Mrs.  McConnell  swore  that  Mrs.  Swan  said 
tliat  she  fell  in  a  deep  place  close  by  the 
barn,  which  would  mean,  under  the  evidence, 
about  the  place  where  the  sidewalk  had  been. 
Mr.  and  Mrs.  McConnell  had  passed  over  the 
roadway,  at  this  same  point,  on  this  same 
night,  and  evidently  shortly  before  Mrs. 
Swan,  In  perfect  safety,  and  without  expe- 
riencing, at  least  so  far  as  they  stated,  any 
di£3culty  or  danger  whatever.  Mrs.  Swan 
testified  that  she  thought  that  the  place 
where  she  went  over  "was  not  lees  than  two 
feet,  perhaps  three,"  by  which  expression 
her  further  answer  shows  she  meant  two 
feet,  and  perhaps  three  feet,  deep.  The  city 
contended,  by  what  we  are  compelled  to  ad- 
mit was  stronger  proof  than  that  offwed  on 
her  part,  that  the  electric  lights  were  burn- 
ing; that  it  was  light  generally  on  this 
street;  that  the  wagon  road  had  been  grad- 
ed, so  that  It  was  in  a  reasonably  safe  con- 
dition for  travel,  taking  into  consideration 
the  fact  that  improvements  were  then  being 
made.  This  left  the  question  fairly  open 
for  the  Jury  as  to  whether  or  not  she  did 


pass  down  on  the  traveled  way  prepared,  or 
whether  she  went  over  the  embankment  out- 
side of  the  traveled  way.  Her  action  can 
in  no  way  be  supported  on  the  theory  that 
she  went,  without  noUce,  over  the  high  part 
of  the  embankment,  and  that  the  city  was 
liable  for  not  placing  a  danger  signal  there; 
for  the  acticm  Is  not  so  prosecuted,  and  we 
must  review  it  on  the  theory  on  which  u 
was  tried  below.  Had  the  question  been 
properly  presented  to  the  Jury,  it  might  have 
found  that  It  was  the  duty  of  the  city  to 
keep  the  street  safe  for  travel  at  this  point 
throughout  its  entire  width,  but  the  court 
could  not  hold  that  as  a  matter  of  law.  This 
was  a  question  of  fact  for  theJury,to  bedeter- 
mined  from  the  evidence  offered,  under  prop- 
er instructions;  and,  In  determining  this,  the 
Jury  should  take  into  consideration  the  proof 
as  to  how  much  of  this  street,  throughout  Its 
entire  width,  had  been  in  use,  and  whether 
.  It  was  in  the  business  portion  of  the  city  or 
in  the  residence  part,  whether  the  city  at 
that  place  was  densely  or  sparsely  populat- 
ed, and  aU  of  the  matters  on  which  the  Jury 
could  make  its  determination.  The  authori- 
ties are  not  harmonious  on  the  question  as 
to  whether  the  city  must  ke^  the  entire 
width  of  an  open  street  in  safe  condition  for 
travel,  but  the  great  weight  of  authority  is 
that  it  Is  a  question  of  fact  for  the  jury,  and' 
not  a  question  of  law  for  the  court  to  deter- 
mine. Elliott,  on  Roads  and  Streets,  while 
giving  both  sides  of  the  'question,  and  the 
authorities  thereon,  on  page  455  states  the 
rule  thus:  "The  general  rule  appears  to  be 
that  the  duty  to  keep  in  repair  extends  only 
to  the  traveled  path,'  or  portion  ot  the  way 
In  actual  use,  provided  it  is  wide  enough  to 
be  safe."  This  question  was  squarely  in- 
volved in  the  case  of  City  of  Wellington  v. 
Gregson,  31  Kan.  99, 1  Pac.  253,  In  which  the 
court,  by  Mr.  Justice  Brewer,  said:  "In  oth- 
er words,  the  city  is  not  bound,  as  matter  of 
law,  to  keep,  not  only  the  traveled  track  In 
good  and  safe  condition,  but  also  to  keep  a 
space  of  &  carriage  width  on  each  side  of 
such  traveled  track  free  from  posts,  stones, 
or  other  objects  large  enough  to  upset  a 
buggy  or  wagon  running  over  them;  and 
yet  that  is  substantially  what  the  court  In- 
structed the  Jury.  It  is  unquestionably  the 
duty  of  the  city  to  keep  its  streets  In  a  rea- 
sonably safe  condition  for  travel,  in  the  ordi- 
nary modes.  In  2  Dill.  Mun.  Corp.  (3d  Ed.) 
§  1019.  the  author  says:  'It  is  sufficient,  we 
think,  if  the  streets  (which  include  sidewalks 
and  bridges  thereon)  are  in  a  reasonably  safe 
condition  for  travel  in  the  ordinary  mo<lea, 
by  night  as  well  as  by  day;  and  whether 
they  are  so  or  not  is  a  practical  question,  to 
be  determined  in  each  case  by  its  particular 
circumstances.'  In  the  discharge  of  this 
duty,  In  places  it  must  keep  the  whole  width 
of  the  street  in  a  safe  condition  for  travel. 
Bryant  v.  Blddefield,  39  Me.  183.  In  other 
places,  it  is  sufficient  if  It  keep  a  traveled 
track  In  good  r^alr.    Hull  v.  Richmond,  2 
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Woodb.  &  M.  337,  Fed.  Cas.  No.  6,801;  Ire- 
land V.  Plank-Road  Co.,  13  N.  Y.  526;  Bas- 
sett  V.  City  of  St.  Josepti,  53  Mo.  290;  Brown 
T.  Mayor,  etc.,  of  Glasgow,  57  Mo.  157. 
Whether,  In  any  given  case,  the  public  needs 
are  such  as  to  require  the  whole  width  of  the 
street  to  be  kept  In  safe  condition,  is  gener- 
ally a  question  of  fact  for  the  Jury.  In  2 
Dill.  Mun.  Corp.  §  1016,  the  rule  is  thus  laid 
down:  'Nor  is  a  municipal  corx)oration 
bound  to  keep  all  of  its  streets,  and  all  parts 
of  the  streets,  in  good  repair;  but,  when  it 
opens  a  street  and  Invites  public  travel,  it 
must  be  made  reasonably  safe  for  such  use; 
but  this  does  not  necessarily  Imply,  as  a 
matter  of  law,  that  the  whole  width  of  the 
street  must  be  in  good  condition.  WhetheiT 
the  street  was  wide  enough  to  be  safe; 
whether  it  was  In  a  reasonably  safe  condi- 
tion f<Hr  public  use  by  travelers  who  use  ordi- 
nary care  to  avoid  injury,— are  almost  al- 
ways questions  for  the  Jury.'  See,  also,  City 
of  Wyandotte  v.  Gibson,  25  Kan.  23G;  Osage 
City  V.  Brown,  27  Kan.  74;  Maultby  v.  City 
of  Leavenworth,  28  Kan.  745."  In  the  case 
of  Craig  v.  City  of  Sedalla,  63  Mo.  417,  the 
court  held  (page  419):  "In  the  case,  of  Bas- 
sett  V.  City  of  St  Joseph,  53  Mo.  290-303,  it 
was  expressly  decided  that  a  city  Is  not 
bound  to  keep  all  of  its  streets  In  good  re- 
pair under  all  circumstances;  that  it  is  only 
bound  to  keep  such  streets  and  parts  of 
streets  in  repair  as  may  be  necessary  for  the 
convenience  and  use  of  the  traveling  public. 
It  was  further  remarked  in  that  case  that: 
'It  may  be,  and  doubtless  is,  the  case,  that 
there  are  streets  and  parts  of  streets  In 
many  cities  which  are  not  at  present  neces- 
sary for  the  convenience  of  the  public,  tliat 
will  be  brought  Into  use  by  the  growth  of 
the  city;  or  there  may  be  streets  tliat  liave 
more  width  than  is  necessary  for  the  present 
use  or  the  requirements  of  travel;  and  that 
all  that  is  required  In  such  cases  is  that  the 
city  shall  see  that,  as  the  streets  axe  required 
for  use,  they  shall  be  placed  in  a  reasonably 
safe  condition  for  the  convenience  of  travel.' 
The  same  doctrine  was  announced  by  this 
court  in  the  case  of  Brown  v.  Mayor,  etc.,  of 
Glasgow,  57  Mo.  157,  where  the  foregoing  ex- 
tract was  quoted  and  approved.  See,  also, 
Howard  v.  Inhabitants  of  Bridgewater,  16 
Pick.  189.  Every  defect  or  Imperfection  In 
the  streets  of  a  city  Is  not  actionable.  It 
must  appear  that  under  the  particular  cir- 
cumstances of  the  case,  it  was  the  duty  of 
the  city  to  have  removed  the  obstruction  or 
repaired  the  defect  which  occasioned  the  In- 
jury, and  that  the  person  complaining  was 
at  the  time  in  the  exercise  of  ordinary  care. 
These  are  questions  of  fact,  to  I>e  determined 
by  the  Jury,  under  appropriate  instructions. 
In  the  case  at  bar,  the  court  declared  as  a 
law  that  it  was  the  duty  of  the  defendant 


to  keep  the  whole  of  the  street  on  which  the 
accident  occurred  in  repair.  This  was  er- 
ror." In  the  case  of  Kelley  v.  Town  of  Fond 
du  Lac,  31  Wis.  179,  the  court,  while  holding 
that  a  party  has  a  right  to  deviate  from  the 
traveled  track  when  the  conditions  are  such 
as  to  create  a  reasonable  belief  of  danger  In 
the  traveled  track,  used  the  following  lan- 
guage with  reference  to  the  obligation  of 
the  city  to  keep  "the  whole  width  of  the  street 
in  safe  condition  for  travel:  "The  respon- 
sibility of  towns,  without  doubt,  primarily 
extends  only  to  losses  or  damage  sustained 
by  reason  of  defects  In  the  traveled  portion 
of  the  highway;  for  they  are  not  bound  to 
keep  the  highway  in  its  whole  width  in  a 
suitable  or  safe  condition  for  travel.  It  is, 
in  general,  the  duty  of  the  traveler,  there- 
fore, to  remain  in  the  traveled  track,  or  that 
part  of  the  highway  which,  to  a  reasonable 
width,  has  been  graded  or  prepared  for  that 
purpose.  •  •  ♦  A  person  who,  in  the  law- 
ful use  of  a  highway,  meets  with  an  obstacle 
or  other  cause  of  insufficiency,  may  yet  pro- 
ceed, U  it  is  consistent  with  reasonable  care 
so  to  do;  and  this  is  generally  a  question 
for  the  Jury,  depending  upon  the  nature  of 
the  obstruction  or  insufficiency  and  all  the 
circumstances  surrounding  the  party."  In 
the  case  of  Goeltz  v.  Town  of  Ashland,  75 
Wis.  642,  44  N.  W.  770,  the  court  again  af- 
firmed this  doctrine,  and  said:  "This  court 
has  rei>eatedly  held  that  it  is  not  the  duty 
of  a  town  to  prepare  and  keep  in  repair  a 
public  highway  to  the  whole  width  thereof. 
Kelley  v.  Fond  du  Lac,  31  Wis.  179,  18C,  187; 
Hawes  v.  Fox  Lake.  33  Wis.  443,  444;  Mat- 
thews v.  Town  of  Bamboo,  39  Wis.  677; 
Frldeaux  v.  Mineral  Point,  43  Wis.  523;  James 
T.  City  of  Portage,  48  Wis.  681,  5  N.  W.  31; 
Cartright  v.  Belmont,  58  Wis.  373,  17  N. 
W.  237."  We  think  this  a  safe  doctrine  to 
follow,  and  one  that  cannot  be  injurious  to 
either  the  traveler  or  the  city,  and  that  the 
Instruction  as  given  was  one  which  under 
the  circumstances  was  likely  to  and  did 
mislead  the  jury;  "and,  where  In(u>plicable 
instructions  are  given  which  may  have  mis- 
led the  Jm-y  to  the  prejudice  of  the  piirty 
complaining,  the  verdict  cannot  be  permitted 
to  stand."  Railway  Co.  v.  Pierce,  33  Kan. 
61,  5  Pac.  378. 

There  is  a  question  raised  as  to  the  right 
of  the  plaintiff  to  recover  for  medical  at- 
tendance; but,  as  the  testimony  Is  not  defi- 
nite as  to  whether  the  medical  attendance 
was  furnished  upon  the  plaintiff's  own  indi- 
vidual contract  or  whether  her  husband  was 
responsible  for  the  same,  we  will  not  pass 
on  this  question,  the  error  already  noticed 
requiring  the  reversal  of  the  case.  The  Judg- 
ment of  the  court  t>elow  Is  reversed,  with  di- 
rections to  grant  a  new  triaL  All  the  Jus- 
tices concurring. 
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SHARPE,  Treasurer,  et  al.  t.  MANE?  pt  al. 

SAME    V.    ESPERSON    et    al.     SAME    v. 

KERPOOT   et   al.     SAME    v.    EL   RENO 

WATER  CO. 
(Supreme  Court  of  Oklahoma.    July  27,  188S.) 
Taiatiok— Time  op  Lbvi. 

1.  A  taxpayer  cannot  enjoin  the  collection 
of  taxes  on  the  ground  that  they  were  not  levied 
on  the  third  Monday  in  July  or  within  10  days 
thereafter,  as  directed  by  St.  1893,  art.  6627,  as 
the  levy,  if  not  made  within  the  time  so  fixed, 
may  be  legally  made  afterwards.  Sharpe  t. 
Engle  (Okl.)  39  Pac.  384,  followed. 

2.  The  duty  of  levying_  territorial  taxes  de- 
volves on  the  county  commissioners  only  in  case 
of  the  failure  of  the  auditor  to  transmit  to  the 
county  clerk  a  statement  of  the  territorial  taxes 
levied  by  the  territorial  board  of  equalization 
within  10  days  after  the  third  Monday  in  July: 
and  a  petition  to  enjoin  the  collection  of  such 
taxes,  alleging  that  no  levy  was  made  by  the 
coun^  board  within  the  time  fixed,  but  failing 
to  allege  that  none  had  been  made  by  the  terri- 
torial board  or  transmitted  by  the  auditor,  states 
no  cause  of  action.  Sharpe  v.  Engle  (Okl.)  39 
Pac.  384,  foUowed. 

McAfee,  J.,  dissenting. 

Appeals  from  district  court,  Canadian  coun- 
ty; before  Justice  John  H.  Bnrford. 

Separate  actions  by  James  W.  Maney  and 
otbers,  Neils  Esperson  and  others,  Marian 
M.  Kerfoot  and  others,  and  the  El  Reno 
Water  Company,  a  corporation,  against 
Ernest  Sharpe,  county  treasurer,  and  Cana- 
dian county,  to  enjoin  the  collection  of  tax- 
es. Judgment  for  plaintiffs  in  each  case,  and 
defendants  appeal.    Reversed. 

Thomas  R.  Reid,  (3o.  Atty.,  and  0.  H.  Cars- 
-well,  for  plaintiffs  In  oror.  DlUe  &  Schmook 
and  Blake  &  Blake,  for  defendants  In  error. 

BIERER,  J.  These  cases  are  all  appeals 
from  judgments  of  the  district  cotirt  of  Cana- 
dian cotmty  enjoining  the  collection  of  tax- 
es In  that  county  for  the  year  1893.  The 
cases  Inyolve  the  Identical  questions  passed 
upon  by  this  court  In  the  case  of  Sharpe  t. 
Engle  (at  the  January  term,  1895,  of  this 
court)  39  Pac.  384,  and  the  cases  were  sub- 
mitted without  briefs  to  abide  the  decision 
of  the  court  in  that  case.  Following  that  de- 
cision, the  judgment  in  these  cases  must  all 
be  reversed,  at  costs  of  defendants  in  error, 
with  direction  to  the  court  below  to  over- 
rule the  demurrers  to  the  petitions  of  the 
plaintiffs  In  the  district  court 

DALE.  C.  J.,  and  SCOTT,  J.,  concurring; 
McATBB,  J.,  dissenting;  BURPORD,  J.,  not 

sitting. 


(3  OkL  ISl) 

UNITED  STATES  v.  RENFROW. 
(Supreme  Court  of  Oklahoma.    July  27,  1896.) 

INTOXICATINO  LIQUORSt-SaUSS  TO  INDIANS— CITI- 
ZENSHIP—HOW  ACQUIRED. 

1.  Section  2139,  Rev.  St  U.  S.,  which  pro- 
vides that  "every  jjorson  who  sells,  exchangee, 
gives,  barters,  or  disposes  of  any  ardent  spirits, 
etc.,    *    *    *    to  any  Indian,  under  charge  of 


an  Indian  superintendent  or  agent,"  Is  appli- 
cable to  all  Indians  who  are.  in  any  degree,  un- 
der the  contnrf  or  charge  of  an  Indian  agent. 

2.  The  fact  that  an  Indian  received  allotted 
land  in  Kansas  in  the  year  1866.  and  took  the 
oath  of  allegiance  to  the  United  States,  and  be- 
came an  elector  of  the  state  of  Kansas,  and  is 
above  the  age  of  21  years,  is  not  sufficient  to 
take  him  out  of  the  inhibition  contained  in  sec- 
tion 2139,  supra,  provided  he  has  not  been  re- 
leased by  the  government  from  the  charge,  su- 
pervision, and  control  of  an  Indian  agent 

3.  Neither  does  the  fact  that  an  Indian  may 
be  living  upon  allotted  land,  and  not  drawing 
any  annuity  from  the  government,  authorize 
the  sale  to  such  Indian  of  intoxicating  liquors, 
provided  such  Indian  is  still  under  the  supervi- 
sion or  control  of  an  Indian  agent 

(Syllabus  by  the  Court) 

Appeal  from  Pottawatomie  county  court; 
before  Justice  Scott 

Isaac  C.  Renfrow  was  convicted 'Of  nnlaw- 
fully  selling  spirituous  Uquurs  to  Indians, 
and  appeals.    Affirmed. 

Pendleton,  Melton  &  Blakeney,  for  appel- 
lant Caleb  R.  Brooks  and  Roy  Hoffman, 
for  appellee. 

DALE,  C.  J.  In  December,  1883,  In  the 
district  court  of  Pottawatomie  county,  sit- 
ting with  the  powers  and  jurisdiction  of  a 
federal  court  Isaac  C.  Renfrow  pleaded  not 
guilty  to  an  indictment  therein  pending 
against  him,  wherein  he  was  charged,  in  sub- 
stance, with  the  sale  of  spirituous  liquors, 
In  three  separate  counts,  to  three  different 
persons,  described  as  Indians  In  the  charge 
of  an  Indian  agent.  The  case  was  duly  sub- 
mitted to  the  trial  court  upon  an  agreed 
statement  of  facts,  which  may  be  briefly 
stated  as  follows:  First  Renfrow,  the  de- 
fendant, is  a  citizen  of  the  United  States, 
duly  licensed  to  sell  Intoxicating  liquors,  un- 
der the  laws  of  the  territory  of  Oklahoma. 
Second.  Renfrow  sold  whiskey  to  one  Joe 
Moose,  a  full-blood  Pottawatomie  Indian,  re- 
siding upon  allotted  land,  and  holding  the 
same  pursuant  to  treaty,  ratified  by  act  of 
congress  (26  Stat.  1010),  and  his  relations  to 
the  general  government  to  the  Indian  de- 
partment, and  to  the  Indian  agent  at  Sac  & 
Fox  Agency,  being  the  same  as  that  of  all 
other  of  the  Pottowatomle  Indians,  under 
the  acts  of  congress  governing  such  rela- 
tions; and  that  there  was,  at  the  date  al- 
leged In  the  indictment,  a  United  States  In- 
dian agency  at  Sac  &  Fox  Agency,  in  Lin- 
coln county.  In  the  territory  of  Oklahoma, 
with  an  agent  in  charge,  who  claimed  to 
have  charge  and  control  of  the  Pottawatomie 
Indians.  It  was  further  stipulated  that  said 
Joe  Moose  and  his  father  received  allotted 
lands  in  Kansas,  In  the  year  1866,  and  took 
the  oath  of  allegiance  to  the  United  States, 
and  became  electors  of  the  state  of  Kan- 
sas, and  of  the  Tftiited  States,  at  that  time, 
under  the  provisions  of  a  certain  act  of  con- 
gress providing  for  the  naturalization  of  In- 
dians. That  afterwards,  together  with  the 
other  Pottawatomie  Indians,  he  removed  to 
the  Indian  Territory,  and  went  upon  what 
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was  called  the  "Pottawatomie  Reservation," 
which  was  afterwards  allotted  under  a 
treaty,  ratified  by  act  of  congress  (26  Stat 
1016).  Third.  It  was  further  agreed  that 
said  Renfrew  sold  spirituous  liquor  to  one 
Thomas  Goodbo,  at  the  time  and  place  al- 
leged in  the  Indictment,  and  that  said  Thom- 
as Goodbo's  relations  to  the  general  govern- 
ment and  the  Indian  department  were  the 
same  as  those  of  the  said  Joe  Moose,  except 
that  said  Goodbo  Is  a  mixed-blood  Pottawat- 
omie, his  father  being  a  white  man,  and  a 
native-born  citizen  of  the  United  States,  and 
his  mother  being  a  Pottawatomie  Indian. 
Fourth.  It  was  further  stipulated  that  a  sale 
of  spirituous  liquors  was  made  by  Renfrow 
to  one  Joseph  Burnett,  at  the  time  and  place 
cliarged  in  the  Indictment,  and  that  state- 
ments made  regarding  Joe  Moose  and  Thom- 
as Goodbo  apply  to  said  Joseph  Burnett,  ez- 
-cepting  tliat  said  Burnett  is  a  mixed-blood 
Pottawatomie  Indian,  his  father  being  a  Pot- 
tawatomie Indian  who  was  naturalized  at 
the  same  time  as  the  said  Joe  Moose;  his 
mother  being  a  white  woman,  and  a  citizen 
of  the  IJnIted  States.  It  was  further  agreed 
that,  under  the  acts  of  congress,  the  Potta- 
watomie Indians  have  abandoned  their  trib- 
al relations,  and  do  not  at  this  time  draw 
annuities,  and  that  none  of  the  sales  stated 
above  In  the  indictment  took  place  on  any 
Indian  reservation.  The  facts  thus  agreed 
to  were  presented  to  the  court  'upon  the  mo- 
tion of  the  defendant  for  his  discharge.  The 
<.-ourt  overruled  the  motion  and  adjudged  the 
defendant  guilty  upon  each  of  the  three 
counts  in  the  indictment.  The  defendant 
filed  his  motion  for  a  new  trial,  which  was 
overruled,  and  the  court  then  passed  sen- 
tence ui>on  him.  To  reverse  the  judgment 
of  the  court  below,  the  defendant  appeals, 
and  assigns  as  error  the  conclusions  of  the 
court  below,  finding  him  guilty  upon  the 
facts  as  agreed  upon. 

The  questions  involved  in  this  case  are  of 
great  importance.  Almost  every  county  in 
this  territory  has  Indians  located  upon  al< 
lotted  lands,  many  of  whom  do  not  draw  an- 
nuities, and  numbers  of  whom  have  become 
naturalized  citizens  of  the  United  States.  In 
all  cases,  however,  the  government  is,  by  its 
Indian  agents,  exercising  more  or  less  con- 
trol over  such  Indians.  Under  the  agreed 
statement  of  facts  it  appears  that  the  Pot- 
tawatomie tribe  of  Indians  have  dissolved 
their  tribal  relations,  and  are  living  upon 
their  allotted  lands,  and  are  not  drawing  an- 
nuities from  the  government  of  the  United 
States,  but  that  an  Indian  agent,  located  at 
Sac  &  Fox  United  States  Indian  Agency, 
still  claims  to  exercise  supervision  and  con- 
trol over  them.  The  extent  of  the  control 
so  exercised  is  not  stated,  and  we  will  have 
to  determine  what  supervision  and  control 
the  Indian  agent  does  exercise,  under  the 
acts  of  congress  and  direction  of  the  Indian 
department,  and  from  such  sources  deter- 
aUne  whether  or  not  these  Indians  are  in 


fact  under  such  control  ftnd  supervision  of 
the  Indian  agent  as  makes  it  a  criminal  of- 
fense for  a  person  to  sell  them  intoxicating 
liquors.  Under  the  policy  of  the  govern- 
ment, the  old  methods  adopted  by  the  In- 
dians themselves  are  giving  way,  and  they 
are  gradually  growing  out  of  their  tril)al  re- 
lations, and  becoming  self-supporting,  and 
taking  on  the  ways  of  white  people.  To  pro- 
tect the  Indians  In  the  progress  of  their 
emancipation  from  former  conditions,  and, 
to  the  extent  to  which  they  become  capable 
of  assuming  a  higher  civilization,  relaxing 
the  surveillance  which  the  government  has 
placed  around  them,  has  ever  been  our  policy 
in  dealing  with  the  Indians;  and  it  is  In- 
tended and  hoped,  by  a  diligent  pursuit  of 
this  policy,  to  ultimately  save  and  civilize 
the  Indians,  in  order  that  they  may  not  con- 
tinue to  be  a  source  of  tronble  to  our  gov- 
ernment, or  become  extinct.  In  carrying  out 
this  policy  of  our  government,  congress  has 
from  time  to  time  adopted  such  means  as 
are  deemed  best  suitable  to  effectuate  this 
intention,  and  we,  therefore,  have  laws  gov- 
erning commerce  between  the  white  citizens 
and  the  Indians,  laws  to  protect  from  inva- 
sion upon  reservations,  set  apart  for  the 
different  tribes,  and  laws  which  prohibit  any 
person  from  selling  to  an  Indian  In  charge 
of  an  Indian  agent  intoxicating  liquors. 
(Congress  has  also  passed  laws  having  for 
their  purpose  the  enlargement  of  the  priv- 
ileges of  an  Indian,  such  as  giving  them 
their  land  in  severalty,  providing  for  th^r 
taking  land  as  a  homestead,  and,  upon  their 
reaching  a  certain  condition  of  self-reliance 
and  intelligence,  they  may  become  natural- 
ized citizens  of  the  United  States,  with  the 
right  to  vote,  hold  office,  and  exercise  any 
of  the  privileges  usually  accorded  to  a  citizen 
of  this  country.  In  a  discussion  of  the 
V}uestions  under  consideration.  It  becomes 
Important  to  bear  these  suggestions  in  mind, . 
as  they  are  factors  in  arriving  at  a  correct 
conclusion.  Previous  to  February  27,  1877, 
congress,  by  different  enactments,  passed 
laws  having  for  their  purpose  the  prohibition 
of  the  sale  of  liquor  to  Indians,  and  on  the 
date  last  mentioned  provided,  in  Rev.  St.  U.  S. 
J  2139  (19  Stat  p.  244,  c.  69),  as  follows:  "No 
ardent  spirits  shall  be  introduced,  under  any 
pretence,  into  the  Indian  country.  Every  per- 
son, except  an  Indian  in  the  Indian  country, 
who  sells,  exchanges,  gives,  barters,  or  dis- 
poses of  any  spirituous  liquors  or  wine  to  any 
Indian  under  the  charge  of  an  Indian  super- 
intendent or  agent,  or  attempts  to  introauce 
any  spirituous  liquor  or  wine  into  the  Indian 
country,  shall  be  punished  by  imprisonment 
for  not  more  than  two  years,  and  by  a  fine 
of  not  more  than  |300."  July  23,  1892,  sec- 
tion 2139,  supra,  was  amended  to  read  as 
follows:  "No  ardent  spirits,  ale,  beer,  wine 
or  intoxicating  liquor  or  liquors  of  whatever 
kind  shall  be  Introduced  under  any  pretence 
into  the  Indian  country,  and  every  person 
who  sells,  exchanges,  barters,  or  disposes  at 
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any  ardent  spirits,  ale,  beer,  wine,  or  intoxi- 
cating liquors  of  any  kind  to  any  Indian  un- 
der the  charge  of  an  Indian  superintendent 
or  agent,  or  introduces  or  attempts  to  Intro- 
duce any  ardent  spirits,  ale,  wine,  beer,  or 
Intoxicating  liquor  of  any  kind  Into  the  In- 
dian country,  shall  be  punished  by  impris- 
onment for  not  more  than  two  years  and  by 
fine  of  not  more  than  $300  for  each  offense." 
27  Stat  200.  This  section,  as  amended,  is 
the  one  relied  upon  by  the  prosecution  to 
sustain  the  conviction  in  this  case;  and  it 
becomes,  therefore,  highly  Important  to  ac- 
curately fix  the  status  of  the  Indians  named 
in  the  indictment  to  whom  liquor  was  sold, 
and  determine  whether  or  not  they  are  stiU 
such  Indians  f<^  whose  protection  the  stat- 
ute was  enacted.  It  will  be  conceded  that 
congress  has  a  right  to  regulate  commerce 
between  the  whites  and  Indians,  and  punish 
for  a  violation  of  its  laws  relating  thereto. 
U.  S.  V.  Holliday,  3  Wall.  407;  U.  S.  v.  For- 
ty-Three Gallons  of  Whiskey,  03  U.  S.  188. 

The  first  treaty  with  the  Pottawatomie 
tribe  of  Indians  was  concluded  between  Ma- 
jor General  Anthony  Wayne  and  the  Potta- 
watomies,  and  proclaimed  December  22, 
1795.  Subsequent  to  that  time  more  than  a 
score  of  treaties  between  the  government 
and  these  Indians  have  defined  the  varying 
status  of  their  relations.  In  all  of  them  the 
government  asserts  Its  amity,  friendship, 
and  protection  to  these  Indians.  In  the  trea- 
ty proclaimed  August  7,  1868,  by  President 
Andrew  Johnson,  the  preamble  recites  that 
it  is  for  the  purpose  of  purchasing  a  home 
for  the  Pottawatomie  Indians  In  the  Indian 
country  south  of  Kansas.  Article  1  recites 
that  such  tract  of  laud,  not  exceeding  30 
miles  square,  shall  be  set  apart  as  a  reserva- 
tion for  the  reasonable  use  and  occupancy 
of  the  tribe.  Article  4  provides:  "A  regis- 
ter shall  be  made,  under  the  direction  of  the 
.agent  and  the  business  committee  of  the 
tribe  within  two  years  of  the  ratification  of 
this  treaty,  which  shall  show  the  names  of 
aU  members  of  the  tribe  who  declare  their 
desire  to  remove  to  the  new  reservation,  and 
of  all  who  desire  to  remain  and  to  become 
citizens  of  the  United  States."  Under  the 
provisions  of  this  treaty,  the  tract  of  land 
was  purchased  which  was  included  within 
the  boundaries  of  Oklahoma  upon  the  organi- 
zation of  this  territory.  This  reservation 
was  by  the  treaty  ratified  March  3,  1801  (28 
Stat.  1016),  ceded  and  relinquished  back  to 
the  United  States,  and,  as  part  consideration 
for  such  relinquishment,  patents  to  allot- 
ments In  severalty  were  Issued  to  certain 
members  of  the  tribe,  under  certain  condi- 
tions, among  which  we  find  that  "when  said 
allotments  shall  be  so  confirmed  and  approv- 
ed by  the  secretary  of  the  interior,  the  title 
in  each  allottee  shall  be  evidenced  and  pro- 
tected In  every  particular.  In  the  same  man- 
ner and  to  the  extent  provided  for  In  the 
above-mentioned  act  of  congress";  referring 
to  the  act  approved  February  8, 1887,  known 


as  the  "Dawes  Act,"  which  Is  entitled  "An 
act  to  provide  for  allotment  of  lands  in  sev- 
eralty of  Indians  on  the  various  resei'vations, 
and  to  extend  the  protection  of  the  laws  of 
the  United  States  and  territories  over  the 
Indians,  and  'for  other  purposes."  Under 
this  act,  these  Indians,  Moose,  Goodbo,  and 
Burnett  (the  Indians  to  whom  It  is  agreed 
the  defendant  Renfrew  scJd  the  intoxicating 
liquors),  received  allotments  in  severalty,  and 
the  protection  provided  for  in  the  treaty  of 
February  8, 1887,  such  treaty  extending  over 
them,  in  common  with  the  other  members 
having  allotments  under  the  provisions  of 
the  same. 

It  beoomes  Important  to  notice  what  steps, 
if  any,  the  secretary  of  the  Interior  and  the 
commissioner  of  Indian  affairs  have  taken  to 
carry  Into  effect  the  protection  guarantied 
by  the  treaty  above  referred  to,  and  under 
what  authority  they  assume  to  act  In  the 
premises.  Section  2114,  Rev.  St  U.  S.,  pro- 
vides: "The  president  Is  authorized  to  ex- 
ercise general  superintendence  and  care  over 
any  tribe  or  natlcMi  which  was  removed  upon 
an  exchange  of  territory  under  authority  of 
the  act  of  Jlay  28,  1830,  'To  provide  tor  an 
exchange  of  lauds  with  the  Indians  residing 
In  any  of  the  states  or  territories,  and  for 
their  removal  west  of  the  Mississippi;'  and 
to  cause  such  tribe  or  nation  to  be  protected 
at  their  new  residence  against  all  Interfer- 
ence or  disturbance  from  any  other  tribe  or 
nation  of  Indians,  or  from  any  other  person 
or  persons  whatsoever."  We  find  in  section 
2052,  Rev.  St  U.  S.,  authority  for  the  ap- 
pointment of  an  Indian  agent  for  the  Wichi- 
ta, and  neighboring  tribes  west  of  the  Choc- 
taws  and  Chickasaws,  and  in  section  2059, 
Id.,  we  find  that  "the  president  whenever  he 
shall  Judge  It  expedient  to  discontinue  any 
Indian  agent  may  transfer  the  same  from 
the  place  or  tribe  designated  by  law  to  such 
other  place  or  tribe  as  the  public  service  may 
require."  Under  this  authority  an  Indian 
agent  was  appointed  for  the  Sac  &  Fox  In- 
dian Agency,  In  the  Indian  Territory,  and 
the  Jurisdiction  of  said  agency  subsequently 
extended  over  the  lowas,  Pottawatomies. 
Klckapooe,  and  absentee  Shawnees.  Such 
was  the  jurisdiction  of  this  agency  at  the 
time  when  the  organic  act  constituting  this 
terrltorj'  Included  the  same  within  the 
boundaries  of  the  territory  of  Oklahoma.  An 
agent  has  continued  to  reside,  and  now  re- 
sides, at  Sac  &  Fox  Agency  who  draws  a 
salary  from  the  government,  for  the  purpose 
of  looking  after  the  interests  and  supervis- 
ing the  affairs  of  the  Indians  above  named. 
While  the  Pottawatomie  Indians  have  ad- 
vanced rapidly  In  the  scale  of  civilization, 
have  taken  their  lands  In  severalty,  and  re- 
linquished their  reservation  to  the  govern- 
ment, and  while  the  government  control  over 
their  affairs  does  not  now  exist  in  the  de- 
gree it  once  did,  yet  no  act  or  utterance, 
either  by  treaty,  congress,  or  department 
can  be  found,  whereby  the  government  vlgl- 
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lance  Is  entirely  relaxed,  and  Its  control 
over  their  affairs  abandoned.  At  the  date 
named  in  the  indictment,  the  agency  stlU 
continued,  and  the  agent  had  other  employf-s 
appointed  and  paid  from  goremment  funds 
for  the  manifest  purpose  of  keeping  the  di- 
recting ai-m  of  the  government  around  these 
Indians  until  they  shall  have  grown  out 
of  their  pupilage  tmto  full  responsibility  of 
citizenship.  And  by  virtue  of  stich  control 
in  their  affairs  may  be  cited  the  fact  that  no 
Pottawatomie  Indian  can  lease  his  allotment, 
except  the  lease  receives  the  approval  of  the 
department;  and  the  government's  official 
representative  in  these  matters,  stationed  at 
the  agency,  is  the  authority  through  wliich 
the  department  acts  in  approving  or  disap- 
proving the  leasing  of  the  allotments.  And, 
under  the  provisions  of  the  treaty,  the  allot- 
ted lands  cannot  be  sold  for  a  period  of  25 
years,  and  all  contracts  made  in  relation 
thereto  for  such  period  are  declared  abso- 
lutdy  noil  and  void.  Act  Cong.  Feb.  8, 1887, 
snpnu  SecUon  2063,  Rev.  St.  U.  S.,  reads  as 
follows:  "It  shall  be  the  duty  of  the  presi- 
dent to  dispense  with  the  service  of  such 
Indian  agents  and  superintendents  as  may 
be  practicable."  And  in  section  2050,  supra, 
the  president  is  authorized  to  discontinue  any 
Indian  agency  or  transfer  the  same  from 
place  to  place  as  the  public  service  may  re- 
•lulre.  This  power  so  granted  to  the  presi- 
<ient  has  not  been  exercised  to  discontinue 
the  Indian  agency  at  Sac  &  Fox  Agency,  so 
far  as  it  relates  to  the  supervision  and  con- 
trol of  the  Pottawatomie  Indians.  And  It 
may,  therefore,  be  assumed,  we  think,  that, 
in  the  mind  of  the  president,  and  the  commls- 
.sloner  of  Indian  affairs,  the  time  has  not  yet 
arrived  when  the  Pottawatomie  Indians  may 
l>e  entirely  outside  the  protection  of  the  laws 
of  the  United  States,  as  defined  in  the  treaty 
with  such  tribe.  And  It  would  appeax  rea- 
.sonable  that,  until  some  affirmative  act  or 
declaration  was  made  by  the  authorities  of 
the  government  having  such  matters  In 
charge  to  that  effect,  such  supervision  and 
control  exists. 

It  is  contended  by  counsel  for  appellant 
that  there  is  no  satisfactory  proof  of  the  fact 
that  these  Indians  are  still  under  the  author- 
ity of  an  Indian  agent.  Under  the  agreed 
statement  of  facts,  we  find  the  following  alle- 
gation: "And  that  there  was,  at  the  date  al- 
leged in  the  indictment,  a  United  States  In- 
dian agency  at  Sac  &  Fox  Agency  In  said 
territory,  with  an  agent  In  charge,  who  claim- 
ed to  have  charge  and  control  of  the  Potta- 
watomie Indians."  While  it  may  be  properly 
stated  that  this  is  somewhat  indefinite,  yet  it 
occurs  to  us  that  we  are  not  at  liberty  to  pre- 
sume that  a  public  officer  Is  exercising  func- 
tions of  office  not  In  conformity  with  the 
rules  and  regulations  of  the  department 
which  be  served;  and  we  therefore  think  that 
the  court  below  was  warranted  in  holding 
that  the  allegation  referred  to  was  sufficient 
to  Justify  such  court  in  presuming  that  the 


agent  was  acting  within  the  scope  of  his  au- 
thority. 

Upon  the  question  as  to  whether  or  not  the 
spirituous  liquor  sold  to  these  Indians  must 
have  been  sold  within  an  Indian  reservation, 
in  order  to  convict  ,the  defendant  of  the 
crime  charged  in  the  indictment,  tlie  case  of 
U.  S.  V.  HoUlday,  3  Wall.  407,  is  in  point. 
Mr.  Justice  Miller,  delivering  the  opinion  of 
-the  court,  said:  "The  facts  referred  to  con- 
cisely arc  that  spirituous  liquor  was  sold 
within  the  territorial  limits  of  the  state  of 
Minnesota,  and  without  any  Indian  reserva- 
tion, to  an  Indian  of  the  Winnebago  tribe, 
under  the  charge  of  the  United  States  Indian 
agent  for  said  tribe.  •  •  •  The  policy  of  the 
act  Is  the  protection  of  those  Indians  who 
are,  by  treaty  or  otherwise,  under  the  pupil- 
age of  the  government,  from  the  debasing  in- 
fluence of  the  use  of  spirits;  and  it  Is  not 
easy  to  perceive  why  that  policy  should  not 
require  their  preservation  from  this,  to  them, 
destructive  poison,  when  they  are  outside  of 
a  reservation  as  well  as  within  It  The  evil 
effects  are  the  same  in  both  cases."  In  U.  S. 
y.  Haas,  3  Wall.  407,  the  same  Justice  dis 
cusses  further  the  proposition,  and  arrives  at 
the  same  conclusion.  We  ccmclude,  then,  that' 
It  is  wholly  immaterial  whether  an  Indian  is 
within  or  without  a  reservation,  so  long  as  be 
is  under  the  charge  of  an  Indian  agent.  A 
person  Is  amenable  to  the  law  who  sells  him 
Intoxicating  liquors.  The  act  of  congress  of 
1887,  supra,  in  EeUs  v.  Ross,  12  C.  C.  A.  20.>, 
C4  Fed.  417,  and  In  Beck  v.  Flournoy  Live- 
stock &  Real-Estate  Co..  12  C.  C.  A.  497, 
65  Fed.  30,  has  received  Judicial  construc- 
tion, and,  as  we  gather  from  those  cases,  the 
allotment  of  lauds  and  becoming  naturalized 
citizens  of  the  United  States  do  not,  neces- 
sarily, release  the  Indians  from  the  control 
of  the  Indian  agent  There  is  stUl  much 
wherein  the  Indian  agent  may  act  in  the  pro- 
tection of  the  Indians  after  they  have  taken 
their  lands  in  severalty  and  become  natural- 
ized citizens  of  the  United  States.  They  are 
still  Indians,  with  the  same  intelligence  and 
power  to  protect  themselves  after  the  passage 
of  the  act  that  they  had  previous  thereto. 
The  Indian  department  is  still  compelled  to 
assist  them  in  the  leasing  of  their  lands,  and 
to  exercise  supervision  over  them  in  various 
ways  wherein  it  Is  deemed  necessary  for 
their  protection.  And  ip  the  act  of  February 
8,  1887  (24  Stat  388)  under  the  provisions  of 
which  the  appellant  says  he  has,  not  violated 
the  act  of  congress  prohibiting  him  from  the 
sale  of  liquors  to  these  Indians,  will  be  found 
a  provision  which  reads  as  follows:  "That 
upon  the  approval  of  the  allotments  provid- 
ed for  in  this  act,  by  the  secretary  of  the  in- 
terior, he  shall  cause  patents  to  Issue  there- 
for, in  the  name  of  the  allottees,  which  pat- 
ents shall  be  of  the  legal  effect  and  declare, 
the  United  States  does  and  will  hold  the  land 
thus  allotted  for  the  period  of  twenty-five 
years  in  trust  for  the  sole  use  and  benefit  of 
the  Indian  to  whom    such   allotment   shall 
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have  been  made,  or  In  caae  of  his  decease,  to 
bis  heirs,  according  to  the  laws  of  the  state 
or  territory  where  such  land  is  located,  and 
that,  at  the  expiration  of  snch  period,  the 
United  States  will  convey  the  same,  by  pat- 
ent, to  such  Indian  or  bis  heirs  aforesaid,  in 
fee,  In  discharge  of  such  trust,  and  free  of 
all  charge  or  incumbrance  wbatsoerer,  pro- 
vided: that  the  president  of  the  United 
States  may,  in  any  case,  in  his  discretion,  ex- 
tend the  period."  And  under  this  provision, 
and  in  accordance  with  the  geneial  policy  of 
the  government,  the  commissioner  of  Indian 
affairs  has,  through  the  agent  at  Sac  &  Fox 
Indian  Agency,  assumed  and  exercised  the 
right  to  supervise  the  leasing  of  these  allotted 
lands,  and  to  talie  such  general  supervision 
over  the  Indians  formerly  belonging  to  the 
Pottawatomie  tribe  as,  in  bis  Judgment,  is 
necessary  for  their  protection  against  the  en- 
croachments of  other  parties. 

There  seems  to  be  a  contention  upon  the 
part  of  counsel  for  the  defendant  below  that, 
because  these  Indians  have  become,  under  the 
laws  of  the  United  States,  naturalized  citi- 
zens, therefore  people  are  at  liberty  to  deal 
with  them  to  the  same  extent  as  they  would 
with  white  citizens.  We  think  counsel  are  in 
error  in  this  regard.  These  Indians  may  be 
citizens  of  the  United  States,  and  yet  not 
possessed  of  all  the  privileges  given  to  other 
citizens.  There  is  such  a  thing  as  a  qualified 
citizenship.  In  £ells  v.  Ross,  supra,  In  speak- 
ing upon  the  question  of  citizenship,  under 
the  act  of  1887,  the  court  says:  "The  act  of 
1887,  which  confers  citizenship,  clearly  does 
not  emancipate  the  Indians  from  all  controL 
•  •  *  Section  3  provides  for  leasing  of 
lands,  under  certain  contingencies,  under  the 
regulations  of  the  secretary  of  the  interior, 
and  the  proviso  of  the  section  contemplates 
agents  In  charge  of  the  reservations.  Besides, 
the  practice  of  the  department  has  been  and 
is  to  maintain  them,  and  this  practice  Is  re- 
spectable evidence  of  a  correct  interpretation, 
of  the  statute  by  officers  who  may  have  sug- 
gested the  pc^cy  and  written  the  provisions 
of  the  statute.  •  •  •  That  the  abolition  of 
reservations  and  of  the  guardianship  of  the 
Indians  is  the  ultimate  hope  of  the  policy 
there  can  be  no  doubt;  but  it  will  not  be  soon- 
est realized  by  attributing  fanciful  qualities 
to  the  Indians,  or  by  supposing  that  their 
natures  can  be  changed  by  legislative  enact- 
ment. •  •  •  The  patent  has  clear  words 
of  prohibition  against  alienation,  and,  even 
if  It  had  omitted  them,  the  treaties  and  law 
.imposed  them.  Taylor  v.  Brown  (Dak.)  40 
N.  W.  527.  The  power  of  the  government  to 
impose  the  restraints  is  not  questioned,  and 
its  purpose  Is  certainly  not  ambiguous." 
This  decision  Is  a  construction  upon  the  act 
of  1887,  the  authority  under  which  the  Potta- 
watomles  resident  in  Oklahoma  reduced  their 
holdings  in  common  to  allotments  in  several- 
ty; and  If  congress  had  the  power  to  continue 
the  government's  protection  over  the  indl- 
--<dual  holdings,  and  to  authorize  its  agents 


or  superintendents  to  see  that  these  provi- 
sions are  enforced,  it  certainly  cannot  be  de- 
duced that  the  application  of  section  2139, 
supra,  is  destroyed,  or  that  these  Indians  are 
not  under  the  charge  of  an  Indian  agent, 
within  the  meaning  of  the  liquor  traffic  re- 
striction. 

As  to  the  question  of  the  length  of  time 
these  Indians  have  been  citizens,  and  also  as 
to  whether  they  became  citizens  under  the 
act  of  1887,  supra,  or  in  Kansas,  in  1866,  is, 
we  think,  ImmateriaL  The  statement  of  facts 
shows  that  they  bear  tbe  same  relation  to  the 
general  government,  to  the  Indian  depart- 
ment, and  to  the  Indian  agent  at  Sac  &  Fox 
Age^y  as  do  the  other  Pottawatomie  In- 
dian's. Neither  do  we  think  that  it  matters 
whether  they  are  full-blood  Indians,  or  less 
than  full-blood  Indians.  The  relation  they 
bear  to  the  general  government,  by  treaty 
stipulations.  Is  that  of  Indians,  still  to  some 
extent  under  tbe  control  of  the  Indian  depart- 
ment 20  Op.  Attys.  Gen.  U.  S.  711;  Famous 
Smith  V.  U.  S.,  151  U.  S.  50,  14  Sup.  Ct  234. 

After  consideration  of  the  questions  involv- 
ed in  this  case,  we  conclude,  therefore,  that 
when  It  Is  shown  that  the  Indian  has  not 
reached  that  condition  of  intelligence  and 
self-reliance  which.  In  contemplation  of  law, 
entitled  him  to  aU  the  rights,  privileges,  and 
Immunities  granted  to  other  citizens,  or  that 
the  president  has  not,  under  the  authority 
granted  him  by  congress,  discontinued  the 
control  and  supervision  of  the  Indian  agent 
over  the  Indians,  a  person  v.'iio  sells  or  dis- 
poses of  liquor  to  such  Indian  is  guilty  of  a . 
riolatlon  of  the  law.  The  Judgment  of  the 
lower  court  is  affirmed. 

SCOTT,  J.,  having  presided  at  the  trial  of 
the  cause  below,  not  sitting.  The  other  Jus- 
tices concurred. 


(3  Okl.  512) 

BLBVINS  T.  ATCHISON,  T.  &  S.  F.  R.  CO. 
(Supreme  Court  of  Oklahoma.  July  27,  1895.) 
Cakriehs— Injuries  to   Passesoerb— Contkibo- 

TOKT   NeOLIOENCB — GENERAL  VrRUICT — SPECfAI. 

Findings — Inconsibtbnot — Skttino  A.aiDR. 
1.  If  one  ships  cars  of  cattle  on  a  railroad 
stock  train  upon  a  contract  which  provides  that 
he  shall  be  traosported  upon  the  caboose  attach- 
ed to  such  train,  and  that  he  shall  care  for  said 
cattle  during  transportation  and  upon  tlieir  de- 
livery at  their  destination;  and  he  takes  pas- 
sage upon  the  caboose  of  such  train,  ptoes  to 
sleep  upon  it,  and  is  wakened  by  an  employ^  of 
the  railroad  company,  who  is  himself  a  passen- 
ger upon  the  train,  and  has  notliing  to  do  with 
its  runniuK  or  mana^rement,  who  tells  him  that 
the  train  has  reached  its  destination,  and  that 
his  cars  of  stock  are  being  "set  out  at  the  stock 
chute":  and  he  is  not  toid  or  notified  to  leave 
the  train  by  any  one  of  the  company's  servants 
having  charge  thereof,  and  the  train  has  in 
fact  reached  the  point  of  destination,  between 
8  and  10  o'clock  at  night,  the  night  being  very 
dark,  but  has  stopped  at  a  distance  from  the 
passenger  station,  and  upon  a  bridge  25  or  30- 
feet  in  height;  and  he  goes  out  of  the  caboose, 
and,  with  no  lights  or  depot  in  sight,  and  witli- 
out  endeavoring  to  ascertain  the  situation  of 
the  train,  steps  oS  the  platform,  and  in- doing 
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80  falls  25  or  30  feet  to  the  ground,  thereby 
■offering  Injnries, — ^be  cannot  recoTer  damages 
from  the  ccmpany.  Snch  a  ease  does  not  dis- 
close ne^igence  on  the  part  of  the  railroad  com- 
pany. The  cause  of  the  injuries  to  the  plain- 
tiff was  his  own  negligence. 

2.  When  a  general  verdict  is  rendered  in 
behalf  of  the  plaintiff,  and  findings  of  fact  are 
made  by  the  jury  npon  special  interrogatories 
Itroposed  to  it,  and  tiie  defendant  files  his  mo- 
tion for  judgment  in  his  favor,  and  against  the 
plaintiff,  upon  the  finding  of  fact  contained  in 
the  answers  to  the  special  interrogatories  pro- 
posed to  it,  the  general  verdict  will  be  set  aside 
when  the  special  findings  of  fact  are  incon- 
sistent with  the  general  verdict,  and  exclude 
such  a  conclusion  as  would  authorize  a  recovery 
for  the  plaintiff.  When  the  special  findings  of 
fact  are  inconsistent  with  the  general  verdict, 
the  former  controls  the  latter,  and  the  court 
may  give  judgment  accordingly. 

3.  In  order  to  justify  the  jury  in  finding  a 
general  verdict  for  the  plaintiff  in  this  case,  it 
was  necessary  that  they  should  have  found  that 
the  plaintiff's  injuries  were  caused  wholly  by 
the  negligence  of  the  defendant  in  error,  and 
that  he  should  not  himself  have  CMitributed  to 
them  by  any  negligence  on  his  own  part 

(Syllabus  by  the  Court) 

Error  to  district  court,  Oklahoma  county. 

Action  by  Greorge  W..Blevln8  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. There  was  a  Judgm«it  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

R.  G.  Hays,  J.  H.  Woods,  and  J.  W.  John- 
son, for  plaintiff  in  error.  Asp,  Shartell  & 
Cottlnsham,  for  defendant  In  error. 

McATEE,  J.  This  Is  a  suit  brought  by  the 
plaintiff  in  error,  plaintiff  below,  against 
the  defendant  in  error,  to  recover  damages 
on  aeconnt  of  injuries  claimed  to  have  been 
suffered  in  consequence  of  the  negligence  of 
the  defendant  In  error.  On  the  2eth  day  of 
March,  1S92,  the  plaintiff  filed  bis  complaint 
in  the  district  court  of  Oklahoma  county 
against  the  defendant,  alleging  the  incorpora- 
tion of  the  defendant;  that  it  was  running 
a  railroad  train  through  Oklahoma  City,  in 
this  territory;  that  on  the  26th  day  of  Feb- 
ruary, 1S92,  the  plaintiff  contracted  with 
the  defendant  to  convey  two  car  loads  of 
cattle  from  its  station  of  Pnrcell  to  Oklaho- 
ma City,  for  which  the  plaintiff  had  agreed 
to  pay  the  defendant;  that,  as  a  part  of 
this  contract,  the  plaintiff  was  to  have  trans- 
portation for  himself  between  said  points; 
that  the  defendant  railroad  company  agreed 
to  transport  the  plaintiff  from  Purcell  to 
Oklahoma  City  upon  the  caboose  attached 
to  the  freight  train  In  which  the  plaintiff's 
cars  of  stock  were  shipped,  so  that  the  plain- 
tiff would  be  able  to  care  for  the  stock  dur- 
ing transportation  between  said  points;  that, 
under  said  contract,  the  plaintiff  shipped  bis 
cars  of  stock  on  the  defendant's  road,  and 
became  a  passenger  thereon  between  said 
points;  that  when  the  said  defendant's  train, 
on  which  the  plaintiff  was  a  passenger,  was 
nearing  Oklahoma  City,  on  the  night  of  Feb- 
ruary 29,  1892,  the  plaintiff  being  in  the  ca- 
boose attached  to  said  train  for  the  accom- 
modation of  passengers,  the  agents  and  em- 


ployes of  the  defendant  In  charge  of  the  train 
negligently  stopped  the  train  about  half  a 
mile  south  of  Oklahoma  City,  and  that  the 
caboose  on  which  the  plaintiff  was  riding 
was  stopped  upon  and  directly  over  the 
bridge,  which  was  about  25  <»:  30  feet  in  ele- 
vation above  the  ground;  that  the  night 
was  very  dark,  and  that  the  conductor  in 
char:ge  of  the  train  came  to  the  plaintiff, 
while  the  car  was  stopped  upon  the  bridge, 
and  negligently  informed  him  that  the  train 
had  arrived  at  Oklahoma  City,  whereupon 
the  plaintiff,  relying  upon  the  information 
Imparted  to  him  by  the  conductor,  went  up- 
on the  platform  of  the  caboose  in  which 
he  was  riding,  to  alight  from  said  train; 
that,  owing  to  the  extreme  darkness  of  the 
night,  the  plaintiff  was  unable  to  see  that 
the  car  was  standing  upon  the  bridge,  but 
supposed  the  same  to  be  standing  at  the  sta- 
tion at  Oklahoma  City,  and  in  attempting 
to  alight  from  the  car,  and  owing  to  the 
darkness,  that  everything  looked  black,  plain- 
tiff supposed  that  the  car  was  the  usual 
distance  from  the  ground,  and  supposed  that 
the  blackness  he  perceived  was  coal  cin- 
ders, and  he  stepped  off  the  platform  of  the 
caboose,  whereupon  he  fell  to  the  ground,  a 
distance  of  25  or  30  feet  from  the  car;  that 
there  were  no  lights  on  the  platform  or  steps 
of  the  car  at  the  time  he  attempted  to  alight. 
The  plaintiff  further  alleged  that  he  was 
without  negligence  on  his  part  in  attempt- 
ing to  so  alight,  and  that  his  fall  from  the 
car  was  wholly  occasioned  by  the  careless- 
ness and  negligence  of  the  agents  and  em- 
ployes of  the  defendant  in  charge  of  the 
train,  and  that  by  reason  of  said  fall  the 
plaintiff  was  greatly  and  permanently  in- 
jured and  disabled.  In  answer,  the  defend- 
ant averred  that  the  train  upon  which  the 
plaintiff  was  riding  by  vhrtue  of  the  said  con- 
tract was  a  freight  train,  and  that  the  .dan- 
ger, as  plaintiff  well  knew,  was  more  upon- 
a  freight  train  than  upon  a  passenger  train, 
and  that  the  injury  to  the  plaintiff  was  not 
caused  by  any  negligence  on  the  part  of  the 
defendant,  or  Its  agents  and  employes,  and 
that  the  plaintiff  was  guilty  of  negligence  on 
his  part,  which  was  the  direct  cause  of  the 
Injury  to  the  plaintiff  complained  of;  that 
the  plaintiff  was  guilty  of  negligence  In 
this:  that  he  took  passage  upon  a  freight  train, 
and  went  to  sleep  upon  said  train,  and  that, 
the  train  having  stopped,  the  plaintiff,  with- 
out any  notice  from  the  agents  of  the  defend- 
ant in  charge  of  the  train  that  the  train  had 
stopped  at  the  station,  and  without  asking 
any  of  the  agents  or  servants  of  the  defend- 
ant in  charge  of  the  train  whether  the  train 
had  stopped  at  the  station.  In  the  darkness 
of  the  night  aroused  himself  from  sleep,  and, 
with  a  long  "prod  pole"  in  his  hand,  volun- 
tarily went  out  of  the  caboose  in  which  he 
was  riding,  and,  without  making  any  inquiry 
to  ascertain  whether  said  train  had  stopped, 
or  whether  It  was  standing  on  the  bridge  or 
embankment,  voluntarily  Jumped  from  the 
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train,  while  the  train  was  standing  on  the 
bridge,  and  was  thereby  injured;  that  the 
plaintiff  failed  to  use  the  pole  which  he  had 
In  his  hand  to  ascertain  whether  the  train 
was  standing  on  the  bridge  or  on  the  level 
ground;  that  such  n^ligent  conduct  on  the 
part  of  the  plaintiff  was  the  sole  cause  of  the 
injury,  if  the  plaintiff  was  injured  at  the 
time  and  place  mentioned  in  his  complaint 
To  this  answer  the  plaintiff  replied  by  a  gen- 
eral denial,  and  alleging  that  be  was  Illiter- 
ate, and  did  not  ^ow  the  character  of  the 
contract  he  had  signed.  A  trial  was  had 
upon  these  issues  by  a  Jury. 

Special  questions  were  submitted  to  the 
Jury,  and  returned  Into  court  signed  by  the 
foreman,  in  behalf  of  the  Jury,  .as  follows: 
"Q.  1.  Did  the  plaintiff  ship  the  stock  from 
GalnesYllle,  Texas?  A.  Yes.  Q.  2.  Is  Par- 
cell  In  the  Indian  Territory?  A.  Yee.  Q.  3. 
Did  the  plaintiff  sign  the  contract  at  Pur- 
cell,  Introduced  in  evidence?  A.  Yes.  Q.  4. 
Did  the  plaintiff  ship  the  cattle  to  Oklahoma 
City?  A.  Yes.  Q.  6.  Did  the  train  stop  south 
of  the  station  at  Olilahoma  City,  and  south 
of  the  switches  and  side  tracks  at  said  sta- 
tion? A.  Yes.  Q/  6.  Did  the  train  stop 
where  it  did  for  the  purpose  of  switching  the 
plaintiff's  cattle  to  the  stock  yards?  A.  Yes. 
Q.  7.  Was  the  train  on  which  the  plaintiff 
was  riding  a  freight  train?  A.  Yes.  Q.  8. 
Was  the  plaintiff  asleep  on  the  train  between 
Norman  and  Oklahoma  City?  A.  Yes.  Q.  9. 
When  did  the  plaintiff  wake  up  from  his 
sleep?  A.  After  the  train  whistled  for  Okla- 
homa City.  Q.  10.  Who  waked  plaintiff  up? 
A.  Mr.  Speed.  Q.  11.  Did  the  plaintiff  get 
up  and  put  on  his  overcoat  immediately  after 
he  was  awakened?  A.  Yes.  Q.  12.  Did  the 
plaintiff  then  say  to  the  witness  Speed, 
'Where  are  we  at?'  A.  No.  Q.  13.  Who  told 
the  plaintiff  they  are  setting  your  cars  out 
at  the  stock  chute,'  if  any  one?  A.  Mr. 
Speed.  Q.  14.  Did  the  conductor  say  any- 
thing to  the  plaintiff  after  he  was  awakened, 
and  before  he  went  out  of  the  caboose?  A. 
No.  Q.  15.  Who  was  the  conductor  of  the 
train,  in  charge  of  the  train?  A.  Hamrick. 
Q.  16.  Who  told  the  plainUff  to  get  off  the 
caboose  at  the  time  be  got  off?  A.  No  one. 
Q.  17.  Did  the  plaintiff  tell  any  one  he  was 
going  to  get  off  the  caboose  before  he  did  get 
off?  A.  No.  Q.  la  Wag  any  one  with  the 
plaintiff  when  he  got  off  the  caboose?  A. 
No.  Q.  19.  Did  any  one  see  the  plaintiff  get 
off  the  caboose?  A.  No.  Q.  20.  Did  the 
conductor  know  that  the  caboose  was  stand- 
ing on  a  bridge?  A.  No.  Q.  21.  If  the  plain- 
tiff had  remained  in  the  ear  until  the  train 
got  up  to  the  station,  would  he  have  been 
injured?  A.  No.  Q.  22.  Did  the  plaintiff  do 
anything  when  he  was  on  the  steps  of  the 
caboose  to  asc^taln  whether  the  train  was 
standing  on  a  bridge  or  on  the  ground?  A. 
No.  Q.  23.  Did  the  plaintiff  have  a  "prod 
pole'  in  his  band  while  he  was  on  the  steps 
of  the  caboose?  A.  Yes.  Q.  24.  Did  the 
plaintiff  do  anything  with  the  'prod  pole'  to 


ascertain  the  distance  from  the  car  to  the 
ground?  A.  No."  In  addition  to  the  find- 
ings of  fact  here  recited,  evidence  had  been 
adduced  to  show:  The  contract  for  the  ship- 
ment of  cattle,  which  provided  that  the 
plaintiff  should  load  and  unload  the  stock, 
feed,  water,  and  attend  to  the  same  at  his 
own  expense  and  risk  while  they  were  in  the 
stock  yards  of  the  company,  and  while  on  the 
cars,  and  at  feed  and  transfer  points,  or 
where  they  were  to  be  unloaded.  That,  when 
the  whistle  sounded  for  the  station  at  Okla- 
homa City,  the  conductor  came  down  into 
the  car  from  the  "lookout,"  and  was  looking 
over  his  papers,  preparing  for  the  arrival  at 
the  station.  That  the  train  stopped  at  the 
point  It  did  with  the  view  of  unloading  the 
plalntUTs  stock.  There  wa%  no  lights  In  the 
car,  or  on  the  platform  or  steps  of  the  car, 
except  the  lantern  which  the  conductor  had 
Inside  on  his  arm  looking  over  bis  papers. 
This  was  about  half  past  9  o'clock  at  night, 
and  the  night  was  very  dark.  That  the  plain- 
tiff passed  on  out  ui)oa  the  st^s  of  the  car, 
and  looked  down  from  the  steps.  Every- 
thing looked  black,  and  supposing  that  the 
ground  was  the  usual  distance  from  the  steps 
of  the  car,  and  that  the  blaclmess  which  be 
saw  was  the  coal  cinders  in  the  yard  at  Okla- 
homa City,  he  stepped  off,  and  fell  a  distance 
of  25  or  30  feet,  severely  injuring  himself. 
He  testified  that  his  purpose  in  stepping  off 
the  car  was  to  carry  out  in  good  faith  his 
portion  of  the  contract  The  caboose  had 
been  left  standing  over  the  bridge,  25  or  30 
feet  in  height,  immediately  south  of  the  de- 
fendant company's  yards  and  depot  grounds 
at  their  station  in  Oklahoma  City,  where 
plaintiff's  stock  was  being  switched  to  the 
stock  yard,  as  aforesaid.  That  neither  the 
conductor  or  other  person  Inside  the  car  knew 
of  the  plaintiffs  f&U  at  the  time  It  occurred, 
but  they  still  kept  on  their  preparations  to 
alight,  and  the  conductor,  going  out  with 
them  to  assist  them  to  alight  from  the  car, 
supposing  that  the  car  was  standing  In  the 
yard,  first  ascertained  that  .the  caboose  was 
standing  over  the  bridge;  that  the  plaintiff 
had  fallen  in  his  attempt  to  alight  from  the 
train.  Whereupon  the  plaintiff  was  taken 
up  from  his  position  and  conveyed  to  the  ho- 
tel, and  there  cared  for  at  his  own  expense. 
At  the  conclusion,  the  jury  rendered  a  gener- 
al verdict  In  favor  of  the  plaintiff  for  dam- 
ages to  the  amount  of  $2,000.  And  on  No- 
vember 17,  1893,  the  defendant  filed  Its  mo- 
tion for  a  judgment  on  the  special  findings  of 
the  Jury,  which  motion  Is  as  follows:  "And 
now  comes  the  above-named  defendant  and 
moves  the  court  to  render  Judgment  In  Its 
favor,  and  against  the  plaintiff,  upon  the 
special  findings  of  fact  returned  by  the  jury 
herein,  the  general  verdict  of  the  Jury  to  the 
contrary  notwithstanding."  After  argument 
the  court  sustained  the  motion  setting  aside 
the  general  verdict  In  favor  of  the  plaintiff, 
and  rendered  Judgment  against  plaintiff,  and 
for  costs,  upon  the  special  findings  of  fact 
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made  by  the  jury.  The  plaintiff  thereupon 
filed  his  motion  to  set  aside  this  Judgment  of 
the  court,  and  the  answers  of  the  Jury  to  the 
special  interrogatories,  and  to  questions  13, 
14,  and  22,  and  to  grant  the  plaintiff  a  new 
trial,  which  motion  was  overruled  by  the 
c-ourt  The  plaintiff  thereupon  filed  his  peti- 
tion In  OTOr  in  this  court,  malting  various 
assignments  of  error,  all  of  which,  for  the 
purpose  of  argument  In  this  cause,  were  in- 
cluded in  the  fifth  assignment  of  error,  to  wit: 
"That  the  court  erred  in  setting  aside  the 
general  verdict  of  the  Jury  in  favor  of  the 
plaintiff  In  error  on  the  special  findings  of 
fact,  on  the  motion  of  defendant  In  error,  aft- 
er the  facts  so  produced  In  evidence  had  so 
sustained  the  allegations  of  the  petition." 

A  very  different  case  would  have  been  pre- 
sented for  the  determination  of  the  court 
than  that  upon  which  it  actually  passed  if 
the  evidence  had  supported  the  allegations  of 
the  petition.  The  special  findings  of  fact 
«how  that  the  plaintiff  had  shipped  stock 
from  Gainesville,  Tex.;  that  the  train  stop- 
ped at  the  place  where  it  did  for  the  purpose 
of  switching  plaintiff's  stock  to  the  stock 
yards;  that  he  was  asleep  until  the  train 
whistled  for  Oklahoma  Ci^y,  when  he  was 
waked  up  by  Mr.  Speed,  who,  though  an  em- 
ploye of  the  company,  as  a  civil  engineer, 
had  nothing  to  do  with  the  management  or 
running  of  the  train,  and  was  himself  a  pas- 
senger; that  the  conductor  did  not  say  any- 
thing to  the  plaintiff  either  before  or  after 
he  was  awakened,  and  before  he  went  out  of 
the  caboose;  that  no  one  told  the  plaintiff  to 
get  off  the  caboose  at  the  time.  On  the  con- 
trary, having  been  told  by  Mr.  Speed  that 
the  cars  had  stopped  to  switch  his  cattle,  he 
must  have  been  aware  that  the  caboose 
was  not  at  the  depot,  and  that  the  train  had 
stopped  for  the  transfer  of  cars  alone.  The 
plaintiff  told  no  employ^,  agent,  or  servant 
of  the  company  that  he  was  going  to  get  off 
the  caboose,  nor  did  any  one  see  him  get 
off.  The  conductor  did  not  know  that  the 
caboose  'was  standing  on  the  bridge.  There 
were  no  lights,  buildings,  or  platform  at  the 
place  where  the  plaintiff  got  off  to  indicate 
a  depot  or  any  provision  for  alighting,  or  a 
safe  place  at  which  to  alight.  The  plaintiff 
would  not  have  been  injured  if  be  had  re- 
mained in  the  train.  Upon  getting  out  of  It, 
he  did  nothing  to  ascertain  whether  the  train 
was  standing  on  the  bridge  or  on  the  ground, 
although  he  had  a  "prod  pole"  in  his  band, 
and  could,  by  the  exercise  of  slight  care, 
have  ascertained  that  the  car  was  not  upon 
solid  ground.  It  has  been  repeatedly  held 
that,  In  ord«r  to  entitle  the  plaintiff  to  re- 
cover, be  must  himself  have  been  free  from 
n^Ugence.  Was  he  in  fact  so?  The  night 
was  exceedingly  dark.  The  plaintiff  went 
out  of  the  caboose  and  upon  the  platfrom  up- 
on his  own  motion,  and  without  notice  from 
the  servants  or  agents  of  the  defendant,  and 
without  making  any  use  of  the  means  at  his 
c<Hnmand  to  learn  where  the  car  was  or 


what  position  it  was  in.  The  slightest  use 
of  his  eyesight  would  have  informed  him 
that  he  was  not  at  the  depot.  The  use  of 
the  "prod  pole"  In  his  hand  would  have  In- 
formed him  that  he  was  not  at  a  place  where 
It  was  safe  for  him  to  alight.  The  an- 
nouncement to  the  plaintiff  and  passengers 
by  the  servants  and  agents  of  the  company 
that  they  had  arrived  at  the  station  would 
have  Justified  the  plaintiff  in  presuming  that 
the  place  where  the  train  was  then  stopping 
was  a  safe  and  proper  place  at  which  he 
might  alight,  but,  in  the  absence  of  such  no- 
tice, it  Is  difficult  to  understand  how  negli- 
gence can  be  Imputed  to  the  defendant.  If 
passengers,  without  exerclsng  even  slight 
care,  walk  off  the  railroad  train  at  any  point 
where  the  train  may  stop,  in  the  exigencies 
of  the  traffic  In  which  the  railroad  company 
is  engaged,  upon  what  principle  can  the  rail- 
road company  be  held  liable  in  damages? 
The  negligence  of  the  plaintiff  himself,  In 
such  circumstances,  is  the  cause  of  the  in- 
Jury.  The  stopping  of  a  cattle  train  at  a 
distance  from  the  railroad  depot  for  the  pur- 
pose of  transferring  and  switching  cars  of 
cattle  into  stock  yards,  is  one  of  the  ordinary 
Incidents  of  traffic  upon  railways.  It  is  a 
usage  which  the  shipper  of  cattle  upon  a 
pai-tlcular  train  must  be  aware  of,  and  of 
which  he  must  be  required  to  take  notice. 
Nor  are  railroad  companies  required  at  such 
times  to  give  special  notice  to  every  passen- 
ger not  to  get  off;  and  under  such  circum- 
stances, if  a  passenger  gets  off  in  the  dark- 
ness without  notice,  and  at  a  point  which  he 
must  know  is  away  from  the  depot,  he  cer- 
tainly does  so  at  his  own  risk.  It  is  the 
duty  of  the  passengers  to  be  watchful  and 
guarded,  and  not  to  endeavor  to  alight  with- 
out notice  from  agents  or  servants  of  the 
company  In  charge  of  the  train.  If  they  at- 
tempt to  leave  the  train  in  the  darkness  of 
the  night  at  a  distance  from  the  station, 
without  notice,  they  must  assume  the  liabil- 
ity of  such  loss  as  they  may  suffer  in  conse~ 
quence  thereof.  In  this  case  the  plaintiff 
did  not  exercise  the  ordinary  care  by  which 
he  could  have  avoided  the  injury,  nor  can 
we  see  that  the  defendant  was  guilty  of  any 
negligence.  A  large  part  of  the  freight  traf- 
fic of  railroad  companies  must  necessarily  be 
carried  on  at  night.  The  charatter  of  this 
traffic,  in  which  long  trains  are  employed, 
requires  that  stoppages  be  made  at  unusual 
points.  All  these  matters  belong  to  the  com- 
mon usage  and  custom  of  railway  traffic,  and 
are  matters  of  which  notice  must  be  taken 
by  such  persons  as  see  fit  to  avail  themselves 
of  the  passenger  facilities  which  are  afforded 
upon  trains  of  that  character.  Railroad  Co. 
V.  Becker,  76  111.  31;  Frost  v.  Railroad,  10 
Allen,  92;  Mitchell  v.  Railway  Co.  (Mich.)  16 
N.  W.  388;  Davis  v.  Railroad  Co.  (Sup.)  19 
N.  Y.  Supp.  516;  Nichols  v.  Railway  Co. 
(Mich.)  51  N.  W.  364;  Nagle  v.  Railroad  Co. 
(Cal.)  25  Pac.  1106;  Beach,  Contrib.  Neg.  ! 
161;  Smith  v.  Railroad  Co.  (Ala.)  7  South.  119. 
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Plaintiff  cites  In  his  argument  chapter  17, 
art  9,  I  38,  of  the  Statutes  of  Oklahoma, 
185)3,  which  provides  that:  '"When  fare  Is 
taken  by  any  railroad  cori>oratlon  for  trans- 
porting passengers  on  any  mixed  train  of  pas- 
senger and  freight  cars,  •  •  *  the  same 
care  must  be  taken,  and  the  same  responsibili- 
ty and  duties  are  assumed  by  the  corporation 
as  for  passengers  on  passenger  cars."  It  Is, 
however,  contended  by  the  defendant  In  error 
that  this  statute  can  have  no  force  or  effect, 
when  applied  to  interstate  contracts,  in  the 
rules  of  law,  regulating  the  rules  of  commerce, 
If  it  attempts  to  impose  upon  the  carrier  any 
additional  burden  to  that  which  is  imposed  up- 
on the  carrier  by  the  general  rules  of  law.  It 
la  not  necessary  to  determine  this  contention. 
The  rule  here  announced  Is  applicable  upon 
railway  trains.  It  simply  requires  that  the 
plaintiff  should  not,  by  his  own  negligence, 
contribute  to  the  cause  of  the  Injury. 

It  is  contended  by  the  plaintiff  in  error  that 
the  court  erred  In  setting  aside  the  general 
verdict  and  in  entering  up  Judgment  upon 
the  special  findings  of  fact  made  by  the 
Jury.  It  is  provided  by  the  Code  of  Civil 
Procedure  (chapter  66,  art.  34,  §  754,  of  the 
Statutes  of  Oklahoma)  that  "the  provisions 
of  this  Code  do  not  apply  to  proceedings  In 
actions  or  suits  pending,  when  it  takes  ef- 
fect. They  shall  be  conducted  to  final  Judg- 
ment or  decree,  in  all  respects,  as  if  It  had 
not  been  adopted;  but  the  provisions  of  this 
Code  shall  apply  after  a  Judgment,  order 
or  decree,  heretofore  or  hereafter  rendered 
to  the  proceedings  to  enforce,  vacate,  mod- 
ify or  reverse  it."  This  at^lon  was  beg^un 
March  26,  1892,  and  the  section  of  the  Code 
of  Civil  Procedure  before  recited  went  into 
force  August,  1893.  The  proceedings  in  the 
cause,  up  to  final  Judgment  in  the  district 
court,  were  governed  by  the  Code  of  Civil 
Procedure  of  1890,  and  the  construction 
placed  upon  them  by  the  supreme  court  of 
the  state  of  Indiana,  from  which  state  that 
Code  was  adopted. 

The  findings  of  fact  were  made  by  the 
Jury  that  the  plaintiff  was  told  by  Mr.  Speed 
that  "they  are  setting  your  cars  out  at  Jhe 
stock  chute."  The  plaintiff  was  thus  inform- 
ed that  the  train  was  not  at  the  depot  It 
was  further  stated  by  the  Jury  that  the  train 
stopped  where  it  did  for  the  purpose  of 
switching  the  plaintiff's  cattle  to  the  stock 
yards  at  Oklahoma  City,  to  which  point  the 
plaintiff  had  shipped  them.  It  was  further 
found  that  nothing  was  said  to  the  plaintiff 
by  the  conductor  In  charge  of  the  train,  and 
that  he  was  not  told  to  get  off  the  train  by 
any  one  in  charge  of  the  train;  that  he  got 
off  the  train  of  his  own  motion,  and  would 
not  have  been  injured  If  he  had  remained  on 
the  train,  and  that  he  got  off  the  train  in-  the 
dark  without  making  any  effort  to  discover 
where  he  was.  It  will  thus  appear  that  the 
defendant  was  not  guilty  of  negligence  in 
stopping  the  train  where  it  did,  but  that  the 
stoppage  was  in  the  discharge  of  its  duty. 


We  do  not  think  the  contention  can  be  sus- 
tained that  in  getting  off  the  train  at  his  own 
motion,  at  a  place  other  than  the  depot  In 
the  dark,  without  lights,  notice,  or  inquiry, 
and  with  no  attempt  to  find  out  where  he 
was,  the  plaintiff  exercised  the  care  which  a 
reasonable  and  careful  man  should  have  ex- 
ercised, and  may  be  required  to  exercise  be- 
fore claiming  damages  which  result  from  the 
consequences  of  such  an  act.  The  plaintiff 
was  not  a  cripple,  and  he  had  in  his  hand  a 
"prod  pole,"  by  which  he  was  especially  en- 
abled at  the  time  to  ascertain  the  position  of 
the  train.  His  failure  to  make  use  of  any 
means  whatever  to  guard  against  accident 
shows  the  want  of  ordinary  care.  And  yet 
the  absence  of  such  care  on  bis  part  la  that 
negligence  on  his  part  which  precludes  a  re- 
covery at  law.  The  plaintiff  was  not  enti- 
tled to  recover  if  he  was  himself  guilty  of 
negligence.  In  order  to  Justify  the  Jury  in 
finding  a  general  verdict  for  the  plaintiff,  it 
was  necessary  that  they  should  have  found 
the  plaintiff's  injuries  were  caused  wholly  by 
the  negligence  of  the  defendant  in  error,  and 
that  he  should  not  himself  have  contributed 
to  them  by  any  negligence  of  his  own.  The 
finding  of  facts  was  thus  Inconsistent  with 
the  general  verdict  in  favor  of  the  plaintiff, 
and  the  defendant  was  entitled  to  Judgment, 
notwithstanding  the  general  verdict  Jewett 
V.  Meech,  101  Ind.  289;  City  of  Indianapolis 
V.  Cook,  99  Ind.  10;  Pennsylvania  Co.  v. 
Gallentine,  T7  Ind.  322;  Howe  v.  Young,  16 
Ind.  312;  Grlpton  y.  Thompson,  32  Kan.  367. 
4  Pac.  698.  The  Judgment  of  the  court  be- 
low Is  affirmed. 

(3  Okl.  SO) 

DB  FORD  et  al.  v.  PAINTER,  Sheriff. 

(Supreme  Court  of  Oklahoma.     July  27,  1895.) 

Homestead— Bi'siXESS  Lot— Use  op  Builuino — 
TRtAt.  JuDOE— Right  to  Qf  estiok  Witness. 

1.  De  Ford,  one  of  the  plaintiffs  in  error, 
owned  a  lot  with  a  building  thereon  in  the  busi- 
neaa  part  of  the  city  of  Guthrie,  aud  rented  the 
basement  and  first  floor  for  the  sum  of  $1,300, 
and  a  part  of  the  second  floor  for  offices  for 
the  additional  sum  of  $250.  He  resided  with 
his  family  on  a  portion  of  the  second  floor,  val- 
ued at  the  sum  of  $250  per  annum.  The  family 
had  no  other  home.  Held,  that  the  building  was 
the  dwelling  of  De  Ford,  and  the  liome  of  his 
family,  within  the  meaning  of  section  2,  c.  34, 
St.  1893,  and  was  the  homestead  of  plaintiSs 
in  error,  and  as  such  exempt  from  execution. 

2.  Under  this  section  of  the  statute,  provid- 
ing for  the  exemption  of  land,  as  a  homestead 
In  a  city,  which  has  been  improved  by  a  build- 
ing used  by  the  family  as  a  home,  the  homestead 
is  not  lost  or  forfeited  by  the  circumstances  that 
the  style  of  the  building  resembles  in  its  archi- 
tecture ordinary  business  structures,  and  that  it 
is  on  one  of  the  principal  business  streets,  flush 
with  the  sidewalk,  that  the  larger  portion  of  the 
house  is  rented  for  the  purpose  of  business  and 
revenue,  and  the  smaller  part  used  for  a  home, 
and  that  the  family  resides  on  the  second  floor 
aud  not  upon  the  first  floor  of  the  building.  If 
the  building  is  in  fact  the  only  home  of  the 
family,  it  is  exempt  from  execution,  although 
its  principal  use  may  be  for  business  purposes. 

3.  The  interrogation  of  witnesses  by  the 
Judge,  during  the  progress  of  the  case,  ia  not 
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error,  and  he  may.  In  the  exerdse  of  his  discre- 
tion, aid  in  eliciting  material  matter,  suggested 
by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  fr<Mn  district  court,  Logan  connty. 

Action  by  Irwin  S.  De  Ford  and  anotlier 
against  W.  W.  Painter,  sheriff,  for  injunc- 
tion. There  was  a  Judgm^it  for  defendant 
and  a  motion  denying  a  new  trial,  and  plain- 
tiffs  bring  error.     Reversed. 

Green  &  Strang,  for  plaintiffs  In  error. 
Wlsby  &  Homer,  for  defendant  In  enox. 

McATEE,  J.  This  is  a  proceeding  in  in- 
junction to  restrain  the  sheriff  of  Iiogan 
connty  from  selling  under  execution  the  fol- 
lowing described  property,  to  wit,  lot  num- 
bered 13,  in  bloci£  56  in  Quthrie  proper.  In 
Logan  county,  for  the  reason  that  the  prop- 
erty was  and  is  exempt  from  execution  as 
the  homestead  of  the  plaintiffs  in  error.  In 
the  year  1890,  Irwin  S.  De  Ford,  one  of  the 
plaintiffs  in  error,  erected  the  building  situ- 
ated on  the  lot  herein  described,  being  a  lot 
32  feet  by  80  feet.  In  the  central  part  of  the 
business  portion  of  Quthrie,  to  be  used,  upon 
his  own  statement,  as  "a  building  to  live  in, 
and  a  part  of  it  to  rent  for  an  income  for'  a 
living"  for  his  family,  which  consisted  of  his 
wife  and  three  children.  The  basement  and 
first  floor  were  arranged  for  business  pm> 
poses.  The  rooms  on  the  second  floor  were 
arranged  to  tie  used  as  business  oSLc&b,  and 
a  portion  thereof  for  the  use  of  himself  and 
family  as  a  "building  to  live  in."  There  ap- 
pears to  have  been  no  yard  ch:  appurtenances 
of  any  kind.  The  three  front  rooms  on  the 
second  floor  were  expressly  arranged  for  of- 
fice rooms,  and  the  seven  remaining  rooms  on 
the  second  floor  appear  to  have  been  arran- 
ged in  such  a  mann»  (a  part  of  them  with 
folding  doors)  that  they  could  have  been 
rented  for  offices  or  used  as  a  residence. 
About  the  1st  of  March,  1891,  the  plaintiffs 
'in  error  moved  into  the  building,  and  occu- 
pied the  rooms  on  the  second  floor  (either 
four  or  six;  the  number  does  not  definitely 
appear),  and  w«re  so  residing  at  the  time 
tills  action  was  commenced  in  the  court  be- 
low. Their  residence,  as  stated,  has  been 
continuous  from  the  time  the  building  was 
completed  and  occupied.  The  building  is  a 
business  building  in  architecture,  construc- 
tion, and  appearance,  and  cost  $8,000.  The 
basement  has  been  rented,  at  various  times, 
as  Justice's  court  room,  saloon,  and  restaurant. 
The  present  rental  value  thereof  is  estimat- 
ed at  $300  per  annum.  The  first  floor  is  oc- 
cupied as  a  post  office  for  the  city  of  Guth- 
rie, and  its  rental  value  is  $1,000  per  annum. 
The  rental  value  of  the  second  floor  is  esti- 
mated at  $500.  The  value  of  the  portion  oc- 
cupied by  plaintiffs  in  error  is  estimated  by 
Irwin  De  Ford  at  $250,  which  he  afterwards 
stated  he  thought  was  too  high  an  estimate. 
T.'pon  the  trial  below,  the  presiding  Judge 
Interrogated  one  or  more  witnesses  freely 
and  at  length  upon  matter  upon  which  he 
V. 4lP.no.  1 — 7 


had  not  been  examined  in  chief,  over  the 
objection  of  the  plaintiffs  in  error.  Upon  the 
flndlngs  made  on  the  hearing  in  the  trial 
court,  the  court  concluded  that  the  building 
in  question  was  not  exempt  from  execution 
as  a  homestead,  and  that  the  temporary  or- 
der of  injunctitm  theretofore  issued  in  this 
case  should  l>e  dissolved,  and  that  the  build- 
ing should  be  subject  to  the  execution  In  the 
lumds  of  the  defendant  In  error,  and  for 
costs  of  the  action  taxed  to  the  plaintiffs. 
To  all  of  which  conclusions  of  law  the  plain- 
tiffs excepted.  The  plaintiffs,  at  the  same 
time,  flied  their  motion  for  a  new  trial,  which 
was  overruled,  to  which  they  excepted.  Up- 
on the  evidence  and  findings  of  tlie  trial 
court,  the  questions  to  be  determined  in  the 
case  upon  the  facts  are:  (1)  'Whether  the 
leasing  of  so  large  a  part  of  the  building, 
which  is  claimed  by  plaintiffs  In  error  as  a 
home,  for  the  purpose  of  obtaining  revenue 
therefrom  for  the  maintenance  of  the  owner 
and  occupant  and  his  family,  destroys  the 
homestead  character  of  the  property  and  the 
right  of  plaintiffs  in  error  to  claim  the  same 
as  exempt  from  execution  by  reason  of  the 
claim  thereof  as  a  home  by  them;  and  (2) 
whether  the  interrogation  of  the  witnesses 
by  the  Judge  in  the  court  below  is  error, 
and.  If  It  is  error,  whether  it  is  of  such  a 
character  as  to  entitle  the  plaintiffs  In  error 
to  have  the  case  reversed. 

Upon  the  first  proposition  It  is  correctly 
observed,  in  the  brief  of  the  defendant  In 
error,  that,  upon  the  general  subject  of  the 
homestead  laws,  the  views  of  the  court  may 
be  "arranged  Into  three  classes,  namely, 
those  which  hold  that  if  any  portion  of  the 
pr<9erty  be  occupied  for  homestead  purposes 
the  whole  is  exempt;  those  wliich  hold  that 
the  portion  occupied  is  exempt,  and  the  re- 
mainder not;  and  those  which  hold  that  the 
test  of  exemption  is  the  principal  use  to 
which  the  property  is  devoted."  The  view 
has  been  held  by  the  supreme  court  of  Iowa 
"that  the  portion  occupied  Is  exempt,  and 
the  remainder  not."  This,  however,  has  not 
been  adopted,  so  far  as  we  know,  by  any 
other  court;  and  no  argument  has  been  pre- 
sented for  its  adoption  here.  The  defendant 
urges  for  acceptance  the  view  which  malies 
the  principal  use  of  the  property  the  test  of 
its  exemption  as  a  home,  or  of  its  liability 
to  execution;  that  is,  If  the  major  interest 
in  the  property  claimed  as  exempt  be  dedi- 
cated to  use  as  a  home,  the  property  is  ex- 
empt; but  if  the  major  use  of  the  property 
claimed  as  exempt  be  dedicated  to  business 
purposes,  then  the  pn^erty  is  not  exempt 
from  execution.  In  support  of  that  view, 
the  principal  cases  from  the  courts  of  the 
'Western  states  upon  the  subject  of  urban 
homestead  have  been  carefully  reviewed; 
and  It  is  thereupon  concluded  by  the  defend- 
ant in  error  that  the  doctrine  of  principal 
use  is  that  which  pervades  the  later  cases. 
'While  the  limit  of  area  is  that  which  is  pre- 
scribed for  the  homestead  in  this  territory 
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that  of  value  Is  the  limitation  selected  and 
provided  for  by  the  statute  of  a  number  of 
the  states.  The  laws  of  the  various  states 
differ  in  other  respects;  and  little  satisfac- 
tion, certainly,  or  advantage  can  be  derived 
from  an  examination  of  the  decisions  coming 
from  states  of  which  we  have  not  the  stat- 
utes before  us,  or,  having  them  before  us, 
find  them  to  be  dissimilar  to  our  own.  No 
decision  has,  howevel:,  been  hitherto  made 
upon  this  subject  in  this  territory,  and  it  is 
important  that  the  principal  cases  cited  in 
the  argument  should  be  examined.  In  the 
leading  Wisconsin  case  of  Phelps  v.  Booney, 
9  Wis.  70,  cited  and  commented  upon  by 
both  plaintlfla  and  defendant  in  error,  the 
question  was  whether  the  south  one-third 
of  lot  4,  in  block  6,  In  the  city  of  Milwaukee, 
with  the  building  and  appurtenances  thereon 
situated,  constituted  a  homestead,  under  the 
provisions  of  the  Wisconsin  statutes.  The 
Wisconsin  statutes  provide:  "Sec.  61.  A 
homestead  consisting  of  any  quantity  of  land 
not  exceeding  forty  acres  used  for  agri- 
cultural purposes,  and  a  dwelling  house 
thereon  and  its  appurtenances,  to  be  selected 
by  the  owner  thereof,  and  not  included  In 
any  town  plat,  or  city,  or  village:  or  instead 
thereof,  at  the  option  of  the  owner,  a  quan- 
tity of  land  not  exceeding  in  amount  one 
quarter  of  an  acre,  being  within  the  recorded 
town  plat,  or  city,  or  village,  and  a  dwelling 
house  thereon,  and  its  appurtenances,  owned 
and  occupied  by  any  resident  of  the  state, 
shall  not  be  subject  to  forced  sale  or  execu- 
tion, or  any  other  final  process  from  a  court, 
for  any  debt  or  liability  contracted  after  the 
first  day  of  January  in  the  year  one  thou- 
sand ^ght  hundred  and  forty-nine."  Rev. 
St.  1849,  c.  102.  The  style  of  the  buUding 
was  a  store,  situated  in  a  block  in  one  of  tbe 
principal  business  streets  in  the  city  of  Mil- 
waukee. The  basement  and  first  floor  were 
leased  by  Rooney,  and  occupied  by  tenants 
under  him,  and  produced,  in  rents,  $1,500  a 
year.  The  rooms  above  were  used  by  Roo- 
ney, the  defendant  in  error,  as  a  dwelling, 
and  were  worth  $250  or  $300  a  year.  Upon 
this  state  of  facts,  the  court  said:  "We 
have  a  statute  which  exempts  as  a  home- 
stead •  •  •  a  quantity  of  land  not  ex- 
ceeding in  amount  one-fourth  of  an  acre.  In 
a  city  or  village,  with  a  dwelling  house 
thereon  and  its  appurtenances,  and  which 
exempt  property  we  all  know  may  be,  and 
frequently  is,  worth  ten,  twenty,  or  forty 
thousand  dollars.  And  the  whole  policy  cf 
the  legislation  of  tbe  state  has  been  to  ex- 
tend, rather  than  to  restrict,  the  privileges 
of  the  exemption  laws.  The  courts,  whatever 
they  may  think  of  the  general  policy  of 
this  legislation,  and  whatever  hardships  may 
arise  in  particular  cases  in  consequence  of  It, 
can  only  construe  and  Interpret  the  statute 
as  they  find  It.  When  a  law  Is  on  its  face 
sufficiently  Intelligible,  and  when  a  case 
clearly  falls  within  tbe  operation  cX.  its  pro- 
visions, I  feel  It  my  duty  rigidly  to  enforce 


it,  whatever  may  be  my  notions  of  its  policy 
or  equity;  Bo,  In  the  present  case,  while  it 
may  be  a  hardship  that  the  respondent 
should  enjoy,  free  from  all  compulsory  pow- 
ers of  the  court  to  subject  it  to  the  payment 
of  his  just  debts,  the  property  (the  home- 
stead, as  I  think  it  is),  a  portion  of  which 
he  can  rent  for  twelve  or  fifteen  hundred 
dollars  a  year,  I  think  the  statute  exempts 
It,  and  we  must  so  declare."  And,  after 
stating  that  Rooney  occupied  the  premises 
as  a  dwelling  house,  and  that  it  was  his 
"home,"  the  court  says  that:  "We  therefore 
cannot  see  why,  to  all  intents  and  purposes, 
it  is  not  hlB  homestead,  within  the  meaning 
of  our  statute."  It  continues  as  follows: 
"The  circumstance  that  the  dwelling  was  sit- 
uated on  one  of  the  principal  business 
streets,  or  tbe  fact  that  its  external  appear- 
ance or  Internal  arrangement  was  like  a 
wholesale  or  retail  store,  or  because  It  would 
be  vastly  more  valuable  as  a  place  of  busi- 
uess  than  as  a  residence,  could  not  afTect  the 
question.  The  case  rests  upon  the  fact  as 
to  whether  the  building  was  really  and  truly 
occupied  as  a  dwelling  house  for  himself  and 
family.  If  so,  they  are  secure  In  the  enjoy- 
ment ajid  use  of  it  as  sucb.  This,  we  think, 
constitutes  a  homestead  under  the  statute." 
The  court  says  further  that:  "After  what 
has  already  been  said  as  to  the  signification 
of  the  word  'homestead,'  as  used  in  our  stat- 
ute, and  the  expression  of  our  opinion  that 
it  Intended  to  limit  the  amount  of  land  In  a 
city  upon  which  is  situated  a  dwelling  house 
or  habitation  or  abode  of  the  owner  and  his 
family,  it  is  only  necessary  further  to  re- 
mark that  this  court  cannot  restrain  the  op- 
eration of  the  statute  within  narrower  limits 
than  its  words  import"  And  the  conclu- 
sion of  the  court,  upon  a  review  of  the  whole 
matter,  was  that:  "I  cannot  believe,  In  view 
of  the  legislation  upon  this  subject,  that  the 
legislature  intended  that  a  person  should,  lose 
or  forfeit  the  benefit  of  the  homestead  ex- 
emption by  omitting  to  use  a  portion  of  his 
dwelling  house,  or  residence  of  bis  family, 
or  by  devoting  such  portion  to  some  other 
use." 

But  It  is  claimed  by  tbe  defendant  in  er- 
ror that  this  case,  thus  clearly  and  definitely 
Interpreting  a  statute  like  our  own,  was  com- 
pletely overruled  in  the  later  case  of  Cas- 
selman  v.  Packard,  10  Wis.  114.  In  that  case 
tbe  property  claimed  as  exempt  was  situated 
In  the  village  of  Sparta,  the  land  not  exceed- 
ing in  quantity  a  quarter  of  an  acre.  There 
were  situated  upon  it,  besides  tbe  dwelling 
house,  In  which  the  claimant  resided  with 
his  family,  various  other  buildings,  which 
were  used  and  occupied  few  stores,  ware- 
rooms,  shops,  schoolrooms,  offlces,  etc.  The 
claimant  occupied  the  only  dwelling  house 
thereon,  and  Its  appurtenances.  He  rented 
the  other  buildings  upon  the  one-fourth  of  an 
acre  tar  stores,  warerooms,  shops,  school- 
rooms and  offices.  He  yet  claimed  them  also 
as  bis  homestead,  in  addition  to  the  dw^- 
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ing  bouse  wherein  his  family  resided,  and 
which  he  occupied  as  a  home.  The  circuit 
court  did  not  sustain  his  claim  as  to  the  va- 
rious other  buildings,  which  were  rented. 
That  court,  in  passing  upon  this  state  of 
facts,  says  that:  "I  cannot  believe  the  legis- 
lature ever  intended  that  a  person  should 
hold  all  the  buildings  which  might  be  erected 
on  a  quarter  of  an  acre  of  ground  in  a  city 
or  Tillage,  whatever  might  be  thehr  charac- 
ter, or  for  whatever  purpose  they  were  de- 
signed, under  the  homestead  exemption  law, 
merely  because  he  might  live  in  one  of  them. 
Such  a  construction  seems  to  us  meet  un- 
reasonable. The  statute  exempts  a  given 
quantity  of  land,  with  a  dwelling  house 
thereon,  and  Its  appurtenances.  Of  course 
the  exemption  of  that  quantity 'of  land  has 
regard  to  the  purposes  for  which  It  is  used. 
It  was  supposed  that  this  amount  of  land 
might  be  eonyenlent  and  necessary  for  the 
comf<»rt  and  enloyment  of  the  dwelling 
hoose.  Nor  are  we  prepared  to  say  that  the 
entire  quantity  of  land  must  be  devoted  ex- 
clnatvely  to  the  use  of  the  dwdllng.  In 
addition  to  the  dwelling,  a  person  might 
erect  a  small  shop  or  building  of  that  char- 
acter on  the  lot,  which  he  himself  might  use 
and  occupy  for  the  purposes  of  his  trade  or 
business,  without  forfeiting  the  exemption. 
But  it  is  not  necessary  to  express  any  opin- 
ion upon  that  point  In  this  case;  for  the  tes- 
timony shows  that  there  were  various  build- 
ings on  the  lot,  which  he  rented  for  offices, 
stores,  schools,  etc.;  and  It  is  very  clear 
that  these  were  not  exempt."  The  opinion 
was  rendered  in  this  case  by  the  same  judge 
who  prepared  the .  opinion  In  the  Phelps- 
Rooney  Case  three  years  earlier.  No  refer- 
ence was  made  to  the  Phelps-Rooney  Case, 
and  It  was  not  therefore  modified  or  overrul- 
ed in  any  sense  or  to  any  degree.  Indeed 
there  was  no  occasion  for  it  The  state  of 
facta  was  wholly  different  The  Phelps- 
Rooney  Case  is  precisely  like  the  one  in  hand 
in  this  court  It  determined  that  upon  the 
provisions  of  a  statute  like  our  own,  the 
homestead  right  may  exist  In  a  building  oc- 
cupied as  a  home  by  the  family  of  the  claim- 
ant notwithstanding  the  fact  that  the  build- 
ing was  erected  upon  one  of  the  principal 
business  streets  of  a  large  cRy,  and  that  the 
basement  and  first  stories  were  rented  out 
for  business  purposes,  and  produced  a  large 
revenue  to  the  homestead  claimant  amount- 
ing to  $1,500  per  annum,  and  that  the  upper 
rooms  occupied  as  a  home  by  himself  and 
family  were  of  very  subordinate  value.  The 
case  of  Casselman  v.  Packard  simply  decides, 
for  the  state  of  Wisconsin,  that  a  home- 
stead claimant  may  not  claim  as  exempt 
the  house  in  which  his  dwelling  is  upon  a 
quarter  of  an  acre  of  land  claimed  as  ex- 
empt within  the  business  limits  of  a  city, 
and  also  devote  the  rest  of  the  quarter  of  an 
acre  of  land  to  stores,  warerooms,  shox>s, 
schoolrooms,  offices,  and  other  purposes, 
alien  to  the  homestead  character,  and  claim 


them  also  as  exempt  The  case  does  not 
support  the  contention  of  the  defendant  in 
error,  that,  if  the  principal  use  of  a  single 
house  in  which  the  claimant  resides  within 
the  city  limits  be  devoted  to  business  pur- 
poses, it  will  exclude  the  exemption  of  the 
whole  house,  under  the  statute,  for  home- 
stead purposes.  The  cases  of  Blum  v.  Rog- 
ers, 15  S.  W.  115,  and  Blackburn  v.  Knight, 
16  S.  W.  1075,  are  cases  decided  by  the  su- 
preme court  of  Texas,  and  are  interpreta- 
tions of  a  statute  which  is  not  before  us, 
and  the  provisions  of  which  are  not  cited 
in  the  briefs  of  counsel,  nor  in  the  opinions 
of  the  court  They  can  therefore  render  but 
little  service  In  determining  the  question.  In 
the  former  case,  "the  owner  of  a  two-acre 
block  had,  on  the  east  half,  his  residence, 
and  all  appurtenancies,  except  the  cow  lot, 
which  was  on  the  west  half.  The  rest  of  this 
half  he  cut  into  three  lots,  on  each  of  which 
he  built  a  dwelling,  for  rent.  Each  was  sepa- 
rately fenced,  and  a  private  alley  was  run 
between  the  east  and  west  halves  of  the 
block.  He  reserved  the  ground  around  the 
houses,  and  the  right  to  take  water  from 
the  premises,  which  he  sometimes  exercised, 
although  there  was  an  abundant  cistern  near 
his  residence.  He  also  occasionally  used  the 
ground  around  the  houses  for  garden  and 
othfer  purposes."  Upon  this  state  of  facts. 
It  was  held  that  the  three  lots,  separated  by 
the  alley,  separately  Improved,  each  separat- 
ed from  the  other  by  a  division  fence,  and 
all  separated  from  the  homestead  by  the  al- 
ley, "were  practically  divided  from  the  home- 
stead, and  were  not  exempt  from  execution." 
In  the  latter  case  of  Blackburn  v.  Knight,  it 
was  shown  "that  the  defendant  had  long 
since  built  on  the  lot  which  they  now  claim 
as  thehr  urban  homestead,  tind  had  ever 
since  rented  the  premises  to  tenants,  and 
only  used  a  strip  on  the  lot  about  fourteen 
feet  wide  for  the  purpose  of  hauling  wood, 
etc.,  to  their  residence,  on  an  adjoining  lot. 
The  claim  of  homestead  in  that  case  was 
sustained  as  to  the  strip  only."  No  rule  can 
be  drawn  from  the  state  of  facts  in  either  of 
these  cases  by  which  the  proposition  can  be 
sustained  that  the  test  of  exemption  in  the 
occupancy  of  a  single  building  is  the  prin- 
cipal use  to  which  the  property  is  devoted. 
No  such  doctrine  was  in  fact  sought  to  be 
established,  or  announced,  or  was  in  ques- 
tion, in  either  of  these  cases.  In  the  case  of 
In  re  Noah's  Estate  (Cal.)  15  Pac.  291,  cited 
by  the  defendant  in  error  in  support  of  his 
proposition,  it  was  held:  "Noah  died,  making 
no  provision  In  his  will  for  his  widow,  leav- 
ing no  community  property;  and  a  four- 
story  brick  business  block,  valued  at  $25,00(j 
is  the  only  sepai-ate  real  property.  This 
could  not  be  divided,  without  material  loss. 
No  homestead  was  set  apart  during  the  hus- 
band's lifetime.  The  widow  applied  to  the 
court  to  set  one  apart.  Code  Civ.  Proc.  Cal. 
§  14G5,  provides  that  the  court  shall  set 
apart  a  homestead,  none  haying  been  se- 
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lected  during  the  lifetime  of  the  deceased, 
out  of  his  real  estate.  The  section  referred 
to  provides  that,  'if  any  homestead  [as  was 
the  case  here]  has  been  sheeted,  designated, 
and  recorded  during  the  lifetime  of  the  de- 
ceased, the  court  must  select,  designate,  and 
set  apart,  and  cause  to  be  recorded,. a  home- 
stead, for  the  use  of  the  surviving  husband 
or  wife  and  the  minor  children,  •  •  •  out 
of  the  common  property,  or,  if  tliere  be  no 
property,  then  out  of  the  real  estate  belong- 
ing to  the  deceased.' "  The  homestead  se- 
lection was  sought  for  by  the  widow.  It 
was  held  that,  as  the  property  in  question 
was  of  such  a  nature  that  it  could  not  have 
been  selected  as  a  homestead  during  the  life- 
time of  the  deceased,  the  petition  was  prop- 
erly denied.  In  tlie  absence  of  the  California 
statute,  which  makes  provision  for  the  fam- 
ily while  lx)th  husband  and  wife  are  living, 
it  is  impossible  to  form  any  conclusion,  or  to 
attach  to  the  opinion  the  weight  which  is 
sought  to  be  given  to  it  by  the  defendant  in 
error.  In  Ackley  v.  Chamberlain,  16  Cal. 
181,  a  building  originally  intended  as  a  fam- 
ily dwelling  and  store  bouse,  but  changed 
during  its  erection  so  as  to  adapt  it  to  hotel 
puri)08es,  but  also  occupied  in  part  by  the 
family  as  a  home,  was  held  exempt  from 
forced  sale.  A  like  construction  wa's  placed  up- 
on a  similar  statute  in  Nevada,  in  the  case  of 
Goldman  t.  Clark,  1  Nev.  607,  in  which 
the  supreme  court  of  that  state  held  that  a 
home  in  an  incorporated  town,  constructed 
so  as  to  be  more  suitable  for  a  boarding  and 
lodging  house  than  for  a  residence  merely, 
and  much  the  larger  portion  of  which  was 
usually  rented  to  lodgers,  was  exempt  as  a 
homestead.  The  doctrine  of  principal  use 
was  plainly  excluded.  In  the  case  of  Oarrett 
y.  Jones  (Ala.)  10  South.  702,  the  house  was 
built  in  a  business  part  of  the  town,  and 
used  principally  as  a  store,  although  the  own- 
er (an  unmarried  man)  slept  in  a  small  back 
room,  and  took  his  meals  elsewhere.  It  was 
construed  not  a  homestead.  Upon  that  state 
of  facts,  the  supreme  court  of  Alabama  said 
that  it  "may  be  laid  down  as  a  safe  and 
conservative  rule  on  that  subject  that  where 
the  trade  adaptation  and  use  of  a  building  is 
incidental  or  secondary  only  to  its  habitation, 
where  the  chief  use  of  the  structure  Is  that 
of  a  home  for  the  owner,  and  some  port  only, 
not  essential  to  this  end,  is  fitted  up  and 
used  as  a  shop,  an  oflBce,  or  salesroom,  it  is  a 
homestead.  But,  when  this  state  of  facts  is 
reversed,  and  the  residence  feature  is  only 
auxiliary  to  the  business  use,  where  only  a 
relatively  small  part  of  the  building  is  devot- 
ed to  the  use  of  the  inhabitant,  and  the  chief 
adaptation  and  use  are  those  of  business,  the 
building  is  not  a  homestead,  even  though 
the  occupant  have  no  other  home,  and  uses 
this  for  all  the  purposes  of  living."  In  the 
cases  above  cited  trom  Texas  and  California, 
the  statutes  upon  which  these  interpreta- 
tions are  made  is  absent;  and,  if  the  statute 
ot  Alabama  providing  for  the  exemption  of 


homesteads  is  similar  to  onr  own,  we  under- 
stand this  ruling  to  support  the  contention  of 
defendant  in  error.  The  same  remark  may 
be  made  upon  the  case  of  In  re  Moah's  Estate 
(Cal.)  13  Pae.  291. 

Cases  not  showing  a  similar  state  of  facts, 
nor  presenting  the  question  here  proposed, 
and  coming  from  states  of  which  the  statutes 
have  not  been  presented  to  us,  or  are  unlike 
our  own,  do  not  materially  aid  us  in  the  solu- 
tion of  the  case,  nor  can  we  safely  follow 
general  propositions  cited  from  such  cases. 
The  question  arises  solely  upon  a  riglit  pro- 
vided for  by  the  statutes  of  this  territory. 
We  must  first  look  to  the  statute  itself;  and, 
since  no  decisions  have  been  made  upon  the 
statute  in  this  court  hitherto,  we  must,  in 
the  next  place,  look  to  the  courts  of  states  in 
which  the  statutory  provisions  are  most  like 
our  own.  and.  If  possible,  to  the  courts  of 
those  states  whose  situation  is  similar  to  our 
own,  and  from  which  ovu"  people  have,  for  the 
most  part,  come.  It  is  not  too  remote  to  ob- 
serve that  while  the  legislature  of  this  ter- 
ritory adopted  this  statute,  of  the  people  who 
created  the  legislature,  and  from  which  the 
legislature  came,  a  large  majority  of  than 
were  formerly  residents  of  the  state  of  Kan- 
sas, and,  more  remotely,  of  other  Northern 
and  Western  states,  and  that  the  legislative 
representatives  of  tills  territory  must  have 
passed  the  statute  with  the  interpretation 
placed  upon  similar  statutes  in  the  states 
\Vhere  the  population  of  Oklahoma,  for  the 
most  part,  originated. 

The  statutes  which  we  must  interpret  are 
found  in  chaptw  34,  tit  "Exemptions,"  ii 
2844,  2845,  p.  580,  St  OkL  1803,  and  are  as 
follows: 

"(2844)  Section  1.  The  following  property 
shall  be  reserved  to  the  head  of  every  family 
residing  in  the  territory  exempt  from  attach- 
ment or  execution  and  every  other  species 
of  forced  sale  for  the  payment  of  debts,  ex- 
cept as  hereinafter  provided:    •    *    ♦ 

"(2845)  Sec.  2.  The  homestead  of  a  family 
not  in  a  town  or  city  shall  consist  of  not  more 
than  one  hundred  and  sixty  acres  of  land, 
which  shall  be  In  one  tract  or  parcel  with 
the  improvements  thereon.  The  homestead  In 
a  city,  town  or  village,  consisting  of  a  lot  or 
lots,  not  to  exceed  one  acre  with  the  improve- 
ments theraon;  provided,  that  the  same  shall 
be  used  for  the  purpose  of  a  home  for  the 
family;  provided  also,  that  any  temporary 
renting  of  the  homestead  shall  not  change 
the  character  of  the  same  when  no  other 
homestead  has  been  acquired.    •    *    ♦" 

The  conditions  which  entitle  the  debtor  to 
claim  the  protection  here  provided  for,  in  a 
city,  town,  or  village,  are  (1)  that  he  shall 
have  a  family;  (2)  that  the  lot  or  lots  in  any 
town,  city,  or  village  shall  not  exceed  in 
amount  one  acre,  with  the  Improvements 
thereon;  (3)  that  the  said  lot  or  lots  sliall  not 
exceed  one  acre,  and  shall  be  used  for  the 
purposes  of  a  home  for  the  family.  The  privi- 
lege Is  enlarged  by  the  further  provision  tliat 
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any  temp<»ar]r  renting  of  the  homestead  shall 
not  change  the  character  of  the  same,  when 
no  other  homestead  has  been  acquired.  The 
statute  Is  without  other  limitations.  It  does 
not  prescribe  the  style  of  the  building  which 
the  homestead  claimant  shall  erect;  nor  does 
it  prescribe  that  the  building  should  not  re- 
semble in  architecture  ordinary  business 
stmctxtres.  No  limitation  is  placed  upon  his 
choice.  It  does  not  provide  that  the  building 
In  which  the  home  is  made  shall  not  be  placed 
upon  one  of  the  principal  business  streets. 
It  does  not  provide  that  the  bouse  shall  not  be 
flush  with  the  sidewalk,  or  compact  with 
other  houses,  or  that  the  family  shall  not 
take  boarders  in  the  house,  or  that  the  owner 
shall  not  rent  any  particular  portion  of  it  for 
the  purpose  of  deriving  a  revenue  therefrom. 
It  is  in  no  part  of  the  statute  provided  that  a. 
part  of  the  dwelling  shall  not  be  used  for  any 
other  purpose  than  a  home,  or  that  the  major 
part  of  the  building  shall  be  used  for  a  resi- 
dence and  a  minor  part  for  business,  if  so 
used  at  all.  Nor  does  it  provide  that  the 
family  shall  live  in  the  basement,  or  on  the 
first  floor,  the  second  floor,  or  upon  the  third 
floor.  The  sole  limitation  upon  the  general 
subject,  including  all  these  enumerated  par- 
ticulars, is  that  "the  same  [the  homestead] 
shall  be  used  for  the  purpose  of  a  home  for 
the  family,  and  that  the  space  which  the 
homestead  shall  occupy  shall  not  exceed  one 
acre  with  the  improvements  thereon."  The 
provision  of  160  acres  of  land,  in  the  latter 
clause,  is  a  provision  Intended  not  only  as  a 
bare  homestead,  but  of  a  homestead  accom- 
Iianied  by  a  method  of  income  and  a  means 
of  8upi>ort  for  the  family.  Could  it  be  con- 
tended that,  if  the  income  from  the  land  of 
the  rural  homestead  be  greater  In  value  than 
the  rental  value  of  the  house  in  which  the 
homestead  claimant  resides,  then  the  doctrine 
of  principal  use  should  govern,  and  the  whole 
homestead  be  forfeited  as  a  homestead  and 
become  subject  to  execution?  In  support  of 
such  a  theory,  it  is  to  be  argued  that  the 
rural  homestead  is  often  of  great  value,  and 
that  the  revenue  from  it  exceeds  the  needs  of 
the  famUy,  and  that  the  result  is  thus  a 
fraud  upon  creditors.  And  yet  the  doctrine 
of  principal  use  has  never,  to  our  knowledge, 
been  applied  to  the  rural  homestead.  The 
provisions  for  rural  homesteads  are  provid- 
ed for  in  like  terms  by  the  statutes.  The 
principles  which  govern  the  interpretation  of 
one  must  be  applied  to  the  other.  No  sub- 
stantial reason  can  be  given  for  the  applica- 
tion of  the  doctrine  of  princijial  use  to  the 
urban  homesteads  which  does  not  apply  with 
equal  force  to  the  rural  homestead;  and  to 
make  the  application  of  that  doctrine  to  the 
rural  homestead  would  be  to  destroy  the 
homestead  privilege,  as  it  Is  provided  for  by 
jthe  statute,  and  to  leave  to  the  judgment  of 
the  court  in  each  Instance  whether  the  value 
of  the  revenue  from  the  homestead  was  not 
greater  than  the  value  of  the  mere  residence 
upon  it,  and,  if  found  to  be  so,  that  the  home- 


'  stead  would  then  cease  to  be  exempt,  and  to 
submit  the  security  of  the  homestead  not  to 
the  express  and  exact  provisions  of  the  stat- 
ute, but  to  the  judgment  of  the  court.  In  the 
language  of  the  court  in  Stevens  v.  Holllngs- 
worth,  74  lU.  208,  it  would  be  difficult  to  ex- 
plain "why  the  garden,  stables,  yards,  orch- 
ard, etc,"  upon  the  rural  homestead  "shall  be 
exempt,  and  the  shop,  mill,  or  business  house, 
although  indispensably  necessary  to  earn  a 
support  for  the  family,  and  located  on  the 
same  lot  of  ground  with  the  residence,  shall 
not  be  exempt"  We  are  aware  that,  in  the 
case  of  Greeley  v.  Scott,  2  Woods,  057,  Fed. 
Oas.  No.  5,746,  Mr.  Justice  Bradley,  in  con- 
struing a  constitutional  provision  of  the  state 
of  Florida  upon  the  subject  of  "homestead," 
stated  that:  "If  the  rural  homestead  should 
become  the  scene  of  a  diversity  of  industries, 
and  the  farmer  owning  one  hundred  and 
sixty  acres  should  undertake  to  establish 
thereon  a  sawmill,  a  gristmill,  and  a  carding 
and  fulling  mill,  he  could  not  claim  all  of 
these  separate  businesses  as  pertaining  to, 
and  a  i>art  of,  his  homestead,  and  exempt 
from  execution."  The  facts  cited  in  the  opin- 
ion of  Judge  Bradley  would  be  an  appro- 
priate citation  against  a  construction  of  our 
statute  which  would  undertake  to  say  that  a 
diversity  of  industries  might  be  established 
upon  the  various  portions  of  an  acre  in  a 
town  or  city,  under  color  of  the  homestead 
privilege,  and  might  be  claimed  as  exempt 
from  forced  sale  for  the  payment  of  debts. 
Such  a  construction  we  are  not  making.  The 
construction  here  made  is  that  which  we  hold 
the  law  to  be  in  this  territory,  as  applied  to 
the  facts  as  they  are  presented  in  this  case. 
The  statute  may  be  invidious  to  the  rights  of 
creditors.  It  may  be  made  the  cover  of  great 
injustice.  A  large  fortune  derived  .from  the 
wealth  and  resources  .of  creditors  may  be  in- 
vested under- its  protection,  and  be  exempt 
Such  methods,  if  such  be  the  result  might 
reflect  very  injuriously  upon  the  credit  of  the 
territory.  But  if  these  reflections  are  just, 
they  are  matters  to  be  presented  to  the  leg- 
islature for  the  purpose  of  urging  a  modiflca- 
tlon  of  the  law. 

These  reflections,  however,  do  not  aid  us  in 
determining  what  the  statute  means.  The 
judicial  function  is  to  determine  and  declare 
what  the  law  is,  as  it  now  stands.  It  is  the 
privilege  of  the  court  as  well  as  its  duty,  to 
refrain  from  undertaking  to  alter  or  to  give 
any  other  than  that  plain  meaning  to  the  law 
which  another  branch  of  the  government  has 
enacted  and  declared.  The  government  is 
more  secure,  and  the  people  surer  of  their 
legislative  rights,  when  each  branch  of  the 
government  keeps  within  its  own  proper  prov- 
ince. The  law  seems  plain;  and,  if  the  peo- 
ple of  this  territory  wish  it  otherwise,  it  is 
in  their  power  to  make  that  wish  manifest. 
The  legislative  body  meets  In  this  territory 
every  two  years,  with  full  authority  to  legis- 
late upon  this  subject,  to  alter,  amend,  or  en- 
tirely revoke  this  statute.   While  this  partlcu- 
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lar  case  may  appear  to  bear  upon  the  interests 
of  the  creditor,  we  cannot  make  the  law,  but 
must  declare  it  just  as  we  believe  it  to  be.  The 
statute  for  the  state  of  Wisconsin,  provid- 
ing for  the  exemption  of  an  urban  home- 
stead, is  set  foith  above  in  terms  so  similar 
to  those  of  our  own  as  to  defy  distinction, 
except  as  to  the  amount  of  land  which  may 
.  be  claimed  as  exempt.  "Wp  approve  the  views 
of  the  supreme  court  of  that  case,  as  ex- 
pressed in  Phelps  v.  Rooney,  cited  above, 
interpreting  and  construing  that  statute.  The 
statute  of  the  state  of  Minnesota,  providing 
for  the  exemption  of  a  homestead,  exempts, 
within  a  city,  town,  or  village,  "as  a  home- 
stead a  quantity  of  land  not  exceeding  one 
lot"  In  the  case  of  Jacoby  v.  Distilling  Co. 
(Minn.)  43  N.  W.  52,  the  following  facts  were, 
under  this  statute,  submitted  to  the  court  for 
a  ruling:  This  was  an  action  by  Fanny 
Jacoby  to  detwmlne  the  adverse  claims  of  the 
Parkland  Distilling  Company  and  others  to 
a  tract  of  land  165  by  66  feet,  that  being  one 
lot,  as  originally  platted  in  the  city  of  Minne- 
apolis, on  which  was  erected  a  three-story 
brick  building,  furnished  for  stores  below, 
and  with  rooms  for  a  residence  above.  The 
defendants  in  error  claimed  the  building  un- 
der a  Hen,  by  reason  of  certain  Judgments  re- 
covered by  them  against  George  G.  Jacoby, 
the  husband  of  the  plaintiff  in  error.  It  was 
admitted  upon  the  trial  that  the  debts  for 
which  the'  Judgments  of  the  defendant  in  er- 
ror were  recovered  were  inctured  as  stated, 
and  would  be  a  lien  upon  the  property  if  it 
was  not  exempt  under  the  homestead  act 
The  rooms  in  the  second  story  were  occupied 
as  a  residence  by  the  plaintiffs  in  error,  and 
claimed  by  them  as  their  homestead.  Upon 
this  state  of  facts,  it  was  said  by  the  court 
that:  "The  fact  that  the  building  on  the  lot 
In  question  was  in  part  suited  to  and  used 
for  business  purposes  was  wTioUy  immate- 
rial. No  restriction  is  placed  upon  the  uses 
of  any  part  of  the  building,  provided  it  is  the 
dwelling  of  the  debtor.  This  has  been  the 
settled  construction  of  the  statute  for  many 
years.  Kelly  v.  Baker,  10  Minn.  154  (GIL 
12-1);  Wlnland  v.  Holcomb  (Minn.)  3  N.  W. 
311.  Neither  can  the  question  of  the  value 
of  the  premises,  or  what  proportion  that 
value  bears  to  the  remaining  property  of  the 
debtor,  be  at  aU  important,  so  long  as  the 
premises  are  in  area  within  the  limit  of  the 
"exemption  fixed  by  law.  Unfortunately,  our 
statute  fixes  no  limit  as  to  the  value  upon  the 
homestead  exemption.  It  must  be  confessed 
that  such  a  law  may  be  greatly  abused,  and 
permit  great  moral  fraud;  but  that  Is  a  ques- 
tion for  the  legislature,  and  not  for  the 
courts."  In  the  case  of  Kelly  t.  Baker,  here 
cited  and  relied  upon,  the  premises  In  ques- 
tion consisted  of  a  quantity  of  land  in  a 
town,  upon  which  was  a  brick  building  two 
stories  high,  with  a  basement.  The  front 
part  was  built,  rented,  and  used  for  a  store, 
and  was  adapted  to  such  use.  The  second 
story  of  the  front  part  was  used  as  a  printing 


and  Job  office,  by  a  company  of  which  the 
owner  was  a  member,  and  also  by  the  own- 
er (who  was  a  physician)  as  his  office.  The 
basement  under  the  front  of  the  building  was 
also  rented,  a  part  of  it  in  connection  with 
the  store,  and  the  other  part  for  pork-pack- 
ing, In  which  the  own».  also  had  some  ar- 
ticles stored.  The  rear  part  of  the  building 
was  fitted  up  and  used  by  the  plaintiff  as  his 
dwelling  house,  having  one  entrance  through 
the  hall  in  rear  of  his  store,  and  connected 
with  it  by  a  door,  and  one  from  the  rear  of 
the  building.  The  buildiag  was  situated  on 
a  comer,  liaving  an  alley  in  the  rear.  It 
was  held  that  the  entire  building  was  ex- 
empt as  the  homestead  of  the  owner.  "It  is 
to  be  observed,"  said  Mr.  Justice  Berry,  "ttiat 
no  limitations  were  imposed  by  the  legisla- 
ture upon  the  use  which  would  be  made  of 
the  homestead  of  eighty  acres,  or  of  one  lot 
provided,  only.  It  was  the  dwelling  place  of 
the  party  claiming  the  exemption.  As  to  the 
balance  beyond  what  was  required  for  the 
site  of  the  house,  the  claimant  seems  to  have 
been  left  free  to  allow  It  to  remain  tmln- 
closed,  unimproved,  vacant,  and  idle^  or  to 
devote  it  to  any  use  be  might  choose."  The 
statute  of  the  state  of  Michigan  (How.  Ann. 
St  i  7721)  exempts  "a  quantity  of  land  not 
exceeding  in  amount  one  lot  in  any  town, 
city  or  village,  and  a  dwelling  house  thereon, 
and  its  appurtenances,  owned,  and  occupied 
by  any  resident  of  this  state."  The  provision 
of  the  statute  Is  in  substance  the  same  as 
that  which  vve  are  now  interpreting.  The 
supreme  court  of  that  state,  in  King  v.  Wel- 
burn,  47  N.  W.  106,  November  14,  1890,  in- 
terpreted this  statute.  The  defendants,  Wel- 
burn  and  others,  occupied  lots  1  and  2,  in  block 
48,  and  lot  21,  in  block  49>4,  in  the  village  of 
Three  Blvers.  Upon  lots  1  and  2  was  a 
three-stoi7  building,  used  as  an  hotel,  and  a 
two-story  wooden  building  in  the  rear,  used 
as  a  dwelling  house,  and  a  liam  upon  lot  21, 
used  In  connection  with  the  hoteL  They  liv- 
ed in  the  hotel;  had  no  other  residence  or 
home,  or  land  or  property,  out  of  which  to 
construct  a  homestead.  The  homestead  was 
disregarded  by  the  officer  bearing  the  execu- 
tion. The  court  said:  "It  is  insisted  that 
this  building  was  occupied  by  the  petitioner 
and  his  family  for  the  sole  purpose  of  con- 
ducting an  hotel,  and  that  therefore  no  home- 
stead right  attached.  We  cannot  agree  with 
this  contention.  The  adoption  of  this  doc- 
trine would  be  in  plain  defiance  of  the  stat- 
ute, and  render  it  nugatory  to  those  engaged 
in  the  business  of  hotel  keeping.  The  bene- 
fits of  the  statute  are  to  be  secured  to  all 
owners  of  land  which  they  occupy  with  their 
families,  and  who  have  no  other  home.  There 
is  no  intent  apparent  anywhere  to  exclude  the 
families  of  hotel  keepers  from  the  benefits  of 
the  act."  • 

A  constitutional  provision  of  the  state  of 
Kansas  (article  15,  §  9)  provides  "that  a 
homestead  to  the  extent  of  *  *  •  one  acre 
within  the  limits  of  an  incorporated  town  or 
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clt7  occupied  as  a  residence  by  the  family  of 
the  owner,  together  with  all  Improvements 
on  the  same  shall  be  exempt  from  forced 
sale,"  etc.  It  is  claimed  by  the  defendant 
in  error  that  the  Kansas  cases  are  decided 
npon  the  doctrine  that  the  homestead  was 
not  exempt  as  a  homestead  if  the  buidlng  In 
which  it  is  claimed  is  principally  used  for 
business,  or  other  purpose  than  the  home  of 
the  family.  An  examination  of  the  Kansas 
cases  does  not  give  us  that  impression.  In 
the  case  of  Hogan  v.  Manners,  23  Kan.  552, 
BrewMT,  J.,  in  delivering  the  opinion  of  the 
court,  says  ttat:  "The  fact  that  a  party  may 
have  his  store  or  shop  or  office  in  a  part  of 
the  residence  will  not,  of  Itself,  destroy  Its 
homestead  character.  We  are  not  called  up- 
on to  decide  whether  the  occupation  by  the 
family  of  the  owner  of  a  single  room  In  a 
large  building  used  chiefly  for  stores  and  of- 
fices will  give  to  the  entire  building  a  home- 
stead character.  All  we  do  decide  Is  that, 
where  a  building  whose  size  and  number  of 
rooms  Is  not  shown  Is  occupied  as  a  residence 
by  the  family  of  the  owner,  its  homestead 
character  is  not  destroyed  by  proof  that  a 
single  room  or  two  is  used  by  the  owner  for 
business  purposes."  In  the  case  of  Rush  t. 
Gordon,  38  Kan.  535,  16  Pac.  700,  the  first 
or  lower  story  and  cellar  were  used  by  the 
wife  for  the  purpose  of  carrying  on  a  retail 
grocery  and  provision  business.  The  entire 
real  estate  was  used  by  the  husband  and 
wife  In  connection  with  their  residence  and 
the  grocery  and  provision  business.  It  was 
said  by  the  court:  "There  is  nothing  to  pre- 
vent it  from  being  a  homestead  within  the 
meaning  of  the  homestead  exemption  laws, 
except  that  the  wife  keeps  a  grocery  and  pro- 
vision store  in  the  first  or  lower  story,  and 
makes  use  of  the  cellar  and  some  other  parts 
of  the  premises  In  connection  therewith." 
The  property  was  held  exempt  In  Bebb  v. 
Crowe,  39  Kan.  342,  18  Pac.  223,  part  of  the 
lower  story  and  basement  were  leased  for 
business  purposes  by  tenants,  and  a  room  at- 
tached to  the  main  building  was  during  a  part 
of  the  time  leased,  and  during  a  part  of  the 
time  occupied  by  plaintiffs  as  a  butcher  shop; 
and  the  question  thereupon  arose  as  to 
whether  the  occupancy  of  a  part  of  the  build- 
ing would  destroy  the  homestead  right  of 
the  plalntlffB  in  that  part  of  the  building  so 
used.  The  court  said:  "Why  should  not  the 
awner  do  as  he  wishes  with  his  own  build- 
ing, when  it  is  in  reality  his  own  residence, 
—the  abode,  the  dwelling  house,  the  home,  of 
bis  family?  Of  course.  If  it  should  prac- 
tically become  a  business  house  rather  than 
a  home,  It  would  then  cease  to  be  exempt. 
The  owner  had  the  privilege  of  using  any 
part  of  the  building  for  his  family,— the  base- 
meat,  the  first  floor,  or  second  floor.  The  ex- 
emptions do  not  depend  upon  so  frail  a 
thread  as  which  part  of  a  dwelling  a  family 
must  use;  nor  does  the  architecture  of  the 
building,  or  the  question  whether  it  would 
be  more  convenient  as  a  store  than  a  dwel- 


ling house,  decide  its  character.  The  test  is 
whether  the  building  was  used  as  a  resi- 
dence, not  nominally,  but  actually.  We  be- 
lieve it  was  In  fact  the  residence  of  the 
plaintiffs.  It  certainly  was  the  only  borne 
they  had,  and  we  believe  it  came  within  the 
provisions  that  exempt  it  from  forced  sale. 
*  •  •  Homestead  Is  limited  in  its  extent  in 
this  state,  and  must  be  occupied  as  a  resi- 
dence of  the  family;  but  there  is  no  limita- 
tion on  its  value."  The  doctrine  of  principal 
use,  contended  for  by  defendant  in  error,  so 
far  from  being  confirmed  In  these  cases, 
seems  to  us  to  be  emphatically  refuted.  That 
this  conclusion  Is  correct  Is  confirmed  by  the 
fact  that  the  authorities  cited  by  the  court  in 
the  latter  case,  as  authority  for  the  law 
there  announced,  are  the  cases  of  Phelps  v. 
Rooney,  ft  Wis.  70,  and  the  Minnesota  cases 
of  Umland  v.  Holcombe,  26  Minn.  288,  3  N. 
W.  341,  Kelly  V.  Baker,  10  Minn.  154  (Gil. 
124),  and  Gaining  y.  Cannon,  42  Ark.  503, 
which  expressly  announce  the  doctrine  that  If 
any  portion  of  the  property  be  occupied  for 
homestead  purposes  the  whole  Is  exempt, 
and  which  excludes  the  doctrine  of  principal 
use.  In  the  case  of  Hoffman  v.  Hill,  47  Kan. 
611,  28  Pac.  628,  the  question  was  whether 
lot  5,  In  block  numbered  16  in  the  city  of 
Bunker  Hill,  Russell  county,  was  exempt  as 
a  homestead.  The  house  upon  the  premises 
was  occupied  as  a  residence  by  the  family  of 
Hill,  and  the  building  in  which  they  lived 
vf&a  also  as  an  hotel  and  boarding  house. 
Upon  this  state  of  facts,  it  was  declared  by 
the  court  that:  "It  follows,  from  the  deci- 
sions made  by  this  and  other  courts  of  last 
resort,  that  it  makes  no  difference  that  the 
homestead  or  a  part  thereof  may  be  used  for 
some  other  purpose  than  as  a  homestead, 
where  the  whole  of  It  constitutes  only  one 
tract  of  land  not  exceeding  in  area  the 
amount  i)ermitted  to  be  exempted  under  the 
homestead  exemption  laws,  and  where  the  part 
claimed  as  not  a  part  of  the  homestead  has 
not  been  totally  abandoned  as  a  part  thei-e- 
of,  by  making  It,  for  Instance,  another  per- 
son's homestead,  or  a  part  thereof,  or  by  us- 
ing It,  or  permitting  it  to  be  used.  In  some 
other  manner  Inconsistent  with  the  home- 
stead Interests  of  the  husband  and  wife." 
And  the  authorities  relied  upon  include, 
along  with  other  Kansas  authorities,  the  case 
of  Bebb  V.  Crowe,  above  cited,  in  which  the 
Wisconsin,  Minnesota,  and  Arkansas  author- 
ities are  relied  ni>on.  In  the  case  <^  Lay- 
son  v.  Grange,  48  Kan.  440,  29  Pac.  585, 
the  supreme  court  cites,  with  approval,  the 
case  of  Stevens  v.  Hollingsworth,  74  111.  202, 
to  wit:  "The  intention  of  the  legislature  in 
enacting  the  homestead  exemption  law  was 
not  to  save  a  mere  shelter  for  the  debtor  and 
his  family,  but  It  was  to  give  him  full  enjoy- 
ment of  the  whole  lot  of  ground  exempted, 
to  be  used  in  whatever  way  he  might  think 
best  for  the  occupancy  and  support  of  his 
family,  whether  In  the  way  of  cultivating  it 
or  by  the  erection  of  buildings  upon  It,  either 
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for  carrying  on  his  own  business  or  for  de- 
riving Income  In  the  way  of  rent."  And 
then  the  court  proceeds  to  say  that  it  ba'd 
recently  held  that:  "It  makes  no  difference 
if  a  part  of  the  homestead  liaa  been  used  for 
other  purposes  not  Inconsistent  with  the  own- 
er's homestead  Interests,  where  the  part 
claimed  as  not  being  a  part  of  the  homestead 
has  not  been  totally  abandoned  by  the  debt- 
or." 

These  announcements  upon  the  subject  of 
the  extent  and  the  absolute  nature  of  the 
homestead  right  are  fortltled  by  reference 
not  only  to  all  Kansas  cases  herein  referred 
to,  but  also  to  the  law  as  it  existed  in  Illi- 
nois, and  as  it  was  announced  In  the  case  of 
In  re  TertelUng,  2  Dill.  339,  Fed.  Oas.  Na 
13,842.  The  adoption  In  this  case  of  the  law 
as  It  has  been  declared  in  the  state  of  Illi- 
nois leaves  to  the  homestead  claimant  not 
only  a  mere  shelter  for  himself  and  family, 
but  gives  to  him  the  full  enjoyment  of  the 
whole  lot  of  ground  exempt,  to  be  used  In 
whatever  way  he  might  think  best  for  the 
occupancy  and  support  of  tiis  family,  by  car- 
rying on  his  own  business  or  for  deriving  in- 
come In  the  way  of  rent  It  also  expresses 
the  same  doctrine,  in  another  form,  when  it 
says  that  the  homestead  claimant  has  not 
totally  abandoned  that  part  of  the  homestead 
sought  to  be  subjected  to  the  payment  of 
his  debts.  These  expressions  of  the  law 
leave,  in  our  Judgment,  no  room  for  the  doc- 
trine that  a  building  In  a  city,  town,  or  vil- 
lage In  this  territory,  occupied  as  a  home- 
stead, will  not  be  exempt  from  seizure  un- 
der execution  if  the  principal  use  thereof  be 
dedicated  to  business,  or  used  for  the  pur- 
pose of  deriving  income  by  renting  any  por- 
tion of  the  property  whatever,  provided  that 
some  portion  of  such  building  be  still  used 
as  a  homestead  by  the  debtor.  We  have 
dwelt  upon  the  Kansas  cases  because  the 
provisions  of  the  statute  of  that  state  herein- 
before cited  more  nearly  resemble  the  home- 
stead exemption  act  of  this  territory  than 
any  other  homestead  act  which  we  have 
found  in  this  investigation.  They  are  stated 
in  tnelr  historical  order;  and  It  thus  appears 
that,  while  Judge  Brewer  desisted  from  pass- 
ing upon  the  question  now  under  considera- 
tion, which  was  not  In  the  case  of  Hogan  t. 
Manners,  then  before  him,  yet,  when  the 
question  afterward  came  up,  the  supi-eme 
court  of  that  state,  in  Bebb  y.  Crowe,  did 
meet  the  question,  and  pass  upon  It,  as  It 
has  l>een  herein  set  out  The  same  Inter- 
pretation has  been  placed  by  Judge  Dillon, 
while  presiding  as  a  circuit  Judge  of  the  Unit- 
ed States  for  the  Eighth  circuit  (2  Dill.  339, 
Fed.  Oas.  No.  13,842).  In  that  case,  the 
house  occupied  by  the  bankrupt  debtor  was 
held  to  be  exempt,  although  a  portion  of  It 
was  used  for  a  brewery.  The  court  there 
declares  that;  "The  constitutional  provision 
respecting  the  homestead  exemption  is  ex- 
ceedingly liberal  to  the  debtor;  but  it  may 
admft  of  some  doubt  whether  it  Is  Just  to- 


ward the  creditor.  The  quantity  of  land  ex- 
empted is  limited,  but  there  Is  no  limitation 
on  the  value  of  the  land .  exempted,  or  the 
value  of  the  [homestead]  impru  ;ments 
thereon.  If  the  building  Is  occupied  as  a  resi- 
dence by  the  family  of  the  owner,  it  Is  ex- 
empt, whatever  its  value  •  •  •  We  only 
hold  that  the  whole  bouse  occupied  as  a 
home  Is  exempt,  though  a  portion  of  It  may 
be  used,  and  may  have  been  constructed, 
with  a  view  ,to  be  used  for  other  puqioses." 

It  was  assigned  as  errc^  that  the  presiding 
Judge  Interrogated  witnesses  during  the  trial 
of  the  cause,  and  that  such  interrogation  was 
error.  We  understand  the  law  to  be  that  it 
Is  the  duty  of  the  Judge,  In  the  exercise  of 
sound  discretion,  to  ^icit  the  evidence  upon 
relevant  and  material  points  involved  in  the 
case.  The  record  does  not  show  that  any  er- 
ror was  committed  by  the  Judge  In  the  Inter- 
i-ogatorles  as  participated  In  by  bim.  Fer- 
guson v.  Hirsch,  54  Ind.  337;  Blizzard  y. 
Applegate,  77  Ind.  516;  Lefevre  v.  Johnson, 
79  Ind.  554;  Huftman  v.  Cauble,  86  Ind.  591; 
Sparks  v.  State,  59  Ala.  82.  The  whole  build- 
ing is  exempt  from  forced  sale,  and  the  order 
of  the  district  court  is  reversed,  and  the  In- 
junction herein  will  be  made  perman«it. 


(3  Okl.  227) 

DOWNMAN  et  al.  v.  SAUNDERS. 
(Supreme  Cotirt  of  Oklahoma.     July  27,  1895.) 

TOWS-SlTB    COMMISSIONEKS  —  POWERS  —  GOVKBN- 

MENT  Town  Site— EjKCTioa  o» 
OccDPAST  OF  Lot. 
.  1.  Under  the  law  regulating  the  adminis- 
tration of  the  trust  where  lands  are  entered  by 
the  probate  judge,  for  the  use  and  benefit  of  the 
occupants  of  such  land,  as  a  town  site,  in  this 
territory,  as  adopted  by  congress  from  the  state 
of  Kansas,  the  commissioners  appointed  by  the 
probate  judge  to  set  off  the  lots  to  occupants  of 
a  town  site  are  not  a  judicial  tribunal,  and  their 
award  is  not  a  judicial  determination,  and  it  is 
unnecessary,  in  the  petition  of  one  who  seeks  to 
recover  lota  by  virtac  of  his  actual  occupancy 
as  against  one  who  holds  the  deed  from  the  pro- 
bate judge,  to  allege  fraud  in  the  making  of 
such  award,  in  order  to  state  a  cause  of  action 
In  his  petition. 

2.  Une  who,  by  force  and  violence,  enters  in- 
to the  possession  of  another  on  a  government 
town  site,  and  ejects  him  from  his  settlement 
and  improvements,  and  prevents  him  from  mak; 
ing  further  improTementa  by  violence  and  intim- 
idation, cannot  defeat  the  prior  settler  in  his  ef- 
fort to  acquire  title  to  the  lots  settled  upon  by 
him,  because  of  the  mpagemess  of  the  improve- 
ments of  such  prior  settler. 

3.  It  is  not  necessary  that  an  occupant  of 
lots  on  a  government  town  site  should  also  be 
a  resident  either  of  the  lots  or  of  the  town  site. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Canadian  coun- 
ty; before  Justice  John  H.  Burford. 

Action  by  George  S.  Sauuders  against  Cliff 
K.  Tucker  to  recover  certain  real  estate. 
Robert  Dowuiuan  lnter\'encd.  Judgment  for 
plaintiff,  from  which  defendant  and  inter* 
vencr  appeal.     Affirmed. 

J.  C.  Roberts  and  C.  U.  Carswell,  for  plain- 
tiffs in  error.  John  I.  Dille  and  John 
Schmook,  Jr.,  for  defendant  In  error. 
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BIERER,  J.  George  S.  Saunders  brought 
his  action  in  the  district  court  of  Canadian 
county  against  Cliff  Tucker  to  recover  six 
lots  in  the  town  of  Okarche,  Canadian  coun- 
ty. OUabooia  Territory,  of  which  he  claimed 
he  was  the  equitable  owner,  and  entitled  to 
a  conveyance  of  the  lots  from  the  defendant, 
because  of  his  occupancy  thereof  for  town- 
site  purposes.  Afterwards,  Robert  Down- 
man  intervened  in  the  case,  and  filed  a  sepa- 
rate answer  showing  that,  subsequent  to  the 
filing  of  the  action  by  Saunders,  be  had  pur- 
chased the  lots  from  Cliff  K.  Tucker,  and 
claimed  that  he  was  the  lawful  owner  of  the 
property.  Flaiptlff  'Claimed  in  his  petition 
that  on  the  19th  day  of  April,  1882,  which  is 
the  fiate  of  the  opening  to  settlement  of  what 
is  known  as  the  "Cheyenne  and  Arrapahoe 
Country,"  the  town  site  of  Okarche  was  set- 
tled upon  by  several  hundred  people,  and  the 
land  covered  by  the  town  site  claimed  for 
town-site  purposes;  that  Winfleld  S.  Smith 
settled  upon  and  occupied  lots  1  and  5, 
Charles  A.  Cunningham  settled  upon  and  oc- 
cupied lots  3  and  4,  and  J.  N.  Radeker  settled 
upon  and  occupied  lots  2  and  6,  all  in  block 
16,  in  the  town  of  Okarche,  and  that  they 
made  valuable  improvements  thereon;  that 
on  the  22d  and  23d  days  of  April,  1892,  the 
plaintiff  purchased  said  lots  for  a  valuable 
consideration  from  said  parties,  and  took  ac- 
tual possession  thereof,  fenced  said  lots,  and 
continued  to  be  in  the  actual  possession  there- 
of until  the  19th  day  of  July,  1892,  when  Cliff 
K.  Tucker,  by  force,  broke  down  and  de- 
stroyed plaintiff's  fence  and  his  other  im- 
provements on  the  lots,  and  took  possession 
of  the  lots,  and  ejected  the  plaintiff  there- 
from, and  refused  to  permit  the  plaintiff  to 
make  any  further  improvements  on  the  lots, 
and  by  force,  threats,  meikaces,  and  the  use 
of  deadly  weapons,  kept  the  plaintiff  6ut 
of  the  possession  of  the  lots;  that  on  the  27th 
day  of  July,  1892,  the  probate  Judge  of  Cana- 
dian county  entered  the  tract  of  land  cov- 
ered by  said  town  site  at  the  land  office  at 
Kingfisher,  Oklahoma  Territory,  for  the  use 
and  benefit  of  the  occupants  thereof,  and  that 
three  persons  were  appointed  commissioners 
by  the  probate  Judge  to  award  the  lots  in  said 
town  site  to  the  respective  occui)ant8;  that 
the  plaintiff  filed  his  application  and  made 
his  proof  before  said  commissioners,  but  that 
they  wrongfully  and  unlawfully  awarded  the 
lots  to  Cliff  K.  Tucker,  and  that  the  probate 
Judge,  over  the  protests  and  objections  of  the 
plaintiff,  on  the  8th  day  of  October,  1892, 
the  same  day  this  action  was  brought,  deeded 
said  lots  to  said  Tucker;  and  that  he  had 
offered  and  tendered  to  the  probate  Judge 
before  said  deed  was  made  all  the  fees,  ex- 
penses, and  assessments  required  by  said 
probate  Judge  and  the  commissioners  to  be 
paid  for  the  Issuance  of  a  deed  to  said  lots, 
and  in  his  petition  tendered  and  offered  to 
pay  into  court,  for  the  use  and  benefit  of  the 
defendant,  any  sum  the  court  might  find  due 
the  defendant  and  for  the  fees  and  assess- 


ments on  said  lota.  To  this  petition  both 
defendants  filed  their  answer,  admitting  all 
of  the  matters  with  reference  to  the  gen- 
eral settlement  of  the  land  on  which  the 
town  site  of  Okarche  was  located  for  town- 
site  purposes,  the  proving  up  of  the  same,  and 
the  appointment  of  commissioners,  etc.,  but 
denying  the  plaintiff's  equitable  claim  to 
these  lots.  On  a  trial  before  the  court  the 
proof  fully  supported  the  allegations  of  the 
plaintiff's  complaint,  and  the  court  found 
"that  the  plaintiff  settied  upon  and  occupied 
the  lots  one  (1),  two  (2),  three  (3),  four  (4), 
five  (5),  and  six  (6),  block  sixteen  (16),  in  the 
town  of  Okarche,  county  of  Canadian,  terri- 
tory of  Oklahoma,  as  alleged  In  his  complaint, 
and  that  he  was  the  only  bona  fide  occupant 
of  said  lots  on  the  27th  day  of  July,  1892,  at 
the  time  said  lots  and  said  town  site  were  en- 
tered at  the  land  cAce  by  tbe  probate  Judge 
of  said  county  for  the  use  and  benefit  of  the 
occupants  thereof,  and  that  tbe  other  allega- 
tions of  the  plaintiff's  complaint  as  to  the  oc- 
cupancy and  entry  of  said  town  site  for  busi- 
ness and  trade  are  true;  that  plaintiff  com- 
plied with  all  the  requirements  of  said  pro- 
bate^ Judge  and  commissioners  appointed  by 
him  to  survey  and  plat  said  town  site,  and  to 
set  off  and  allot  lots  'and  blocks  to  tbe  re- 
spective owners  thereof,  with  all  of  the  re- 
quirements of  law,  and  with  all  of  tbe  condi- 
tions precedent  required  of  him  to  obtain 
legal  titie  and  a  conveyance  of  said  lots  from 
said  probate  Judge;  that  said  Judge  refused 
to  convey  said  lots  to  plaintiff,  and  unlawful- 
ly conveyed  the  same  to  defendant,  Cliff  K. 
Tucker;  that  at  the  commencement  of  this 
action  plaintiff  was  the  equitable  owner  of 
said  lots,  and  entitled  to  a  deed  therefor,  and 
that  defendant  Cliff  K.  Tucker  was  at  that 
date  the  holder  of  the  naked  legal  title,  and 
was  and  is  hi  equity  holding  such  legal  titie 
as  trustee  for  plaintiff;  tiiat  intervenei'  Rob- 
ert H.  Downman  purchased  said  lots  of  his 
codefendant  Cliff  K.  Tucker  after  the  pend- 
oicy  of  this  action,  after  the  filing  of  a  lis 
pendens  notice  herein,  and  after  he  had  ac- 
tual knowledge  of  plaintiCTs  claim  to  said 
lots  and  the  pendency  of  this  action."  A  mo- 
tion for  a  new  trial  was  made  and  overruled, 
and  an  exception  allowed.  Judgment  was 
given  the  plaintiff  for  the  recovery  of  the 
lots,  from  which  defendant  and  intervener 
appeal. 

The  first  error  assigned  In  the  brief  of 
plaintiffs  in  error  is  that  the  plaintiff's  peti- 
tion does  not  state  sufficient  facts  to  consti- 
tute a  cause  of  action.  They  contend  that, 
the  commissioners  appointed  by  the  probate 
Judge  are  Judicial  tribunals,  with  similar 
powers  and  authorities  to  those  possessed  by 
the  land  tribunals  for  the  determination  of 
controversies  between  contending  claimants 
on  government  lands,  and  that  their  decision 
upon  questions  of  fact,  of  settlement,  and  of 
occupancy  are  final,  unless  impeached  for 
fraud,  accident,  or  mistake,  and  that  the  alle- 
gations of  fraud  in  the  complaint  are  simply 
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In  general  terms,  and  insufflcient  to  impeach 
the  award  of  the  commissioners.  If  the  first 
proposition  were  true,— tlmt  is,  that  the  com- 
missioners are  a  Judicial  tribunal, — we  would 
have  to  sustain  the  objection  to  the  com- 
plaint, because  it  would  not  be  sufficient  as 
a  complaint  seeking  to  set  aside  an  award  or 
judgment  of  the  land  tribunal,  upon  which 
one  party  had  acquired  title  to  the  tract  of 
goTernment  land,  because  the  only  allegation 
in  the  complaint  that  could  be  considered  as 
an  allegation  of  fraud  is  that  the  probate 
Judge  and  conunissioners  unlawfully  and 
wrongfully,  and  without  authority  of  law, 
refused  to  report  in  favor  of  plalutlft,  and 
to  issue  him  a  deed  for  said  lots.  Such  an 
allegation  would  be  wholly  insufficient  to  im- 
peach the  decision  of  a  body  possessing  Judi- 
cial autliority.  Marquez  t.  Frisble,  101  U. 
S.  473.  But  the  commissioners,  in  carrying 
ont  the  provisions  of  the  Kansas  town-site 
law,  as  placed  in  force  in  this  territory  by 
section  17  of  the  act  of  March  3,  1891,  were 
not  a  Judicial  tribunal.  Counsel  for  plain- 
tiffs In  error  treat  tills  as  an  open  question, 
although  it  was  held  squarely  against  their 
position  in  the  case  of  Brown  ▼.  Parlier,  39 
Fac.  567,  decided  by  this  court  almost  a  year 
ago,  and  although,  even  without  this  decision 
of  Brown  v.  Parker,  it  could  hardly  be  said 
to  have  been  an  open  question  since  the  de- 
cision of  the  supreme  court  of  Kansas  upon 
this  very  town-site  law  In  the  case  of  Rath- 
bone  T.  Sterling,  25  Kan.  444,  where  it  was 
said  (Mr.  Justice  Brewer  speaking  for  the 
court):  "It  seems  to  us  tliat  the  legislature 
intended  that  there  should  be  no  format  trial 
or  conclusive  adjudication,— that  as  to  such 
questions  as  arise  in  this  case,  their  award 
should  be  simply  prima  facie  evidence  of  oc- 
cupancy and  right  They  inquire  into  and 
report  facts.  They  do  not  decide  disputes  or 
render  judgments.  Our  conclusion,  then.  Is 
that.  In  a  case  in  which  there  was  a  single 
occupant  of  a  lot,  the  award  of  the  commis- 
sioners and  the  subsequent  deed  of  the  pro- 
bate judge  are  not  conclusive  against  the 
rights  of  the  occupant"  Counsel  for  plain- 
tiffs In  error,  however,  without  even  maklug 
a  reference  to  these  cases  of  Brown  v.  Park- 
er and  Rathbone  v.  Sterling,  and  without  a 
single  suggestion  as  to  why  they  do  not  prop- 
erly declare  the  law  under  our  town-site 
act,  still  contend  that  the  commissioners,  in 
making  their  award,  are  a  Judicial  tribunal, 
and  cite  in  support  of  their  contention  the 
cases  of  Anderson  v.  Bartels,  7  Colo.  250, 
3  Pac.  225,  and  Chever  ▼.  Horner,  11  Colo. 
68,  17  Pac.  495,  the  last  of  which  cases  sim- 
ply follows  the  first  which  is  a  more  elabo- 
rate opinion  upon  the  question,  and  in  which 
It  la  held  that  under  the  law  of  Colorado, 
passed  in  pursuance  of  the  delegated  power 
given  by  the  town-site  law  of  congress  to 
the  states  and  territories  to  make  regnla- 
tiona  for  the  execution  of  the  trust  an 
award  of  a  probate  judge  is  final,  unless  im- 
peached    on     some     well-known    equitable 


grounds  therefor.  These  decisions,  manifest- 
ly, can  have  no  bearing  whatever  upon  the 
question,  for  they  are  not  made  upon  a  stat- 
ute like  the  Kansas  statute,  which  came, 
with  Its  construction,  as  ours  by  adoption  by 
congress  did,  to  this  territory.  The  case  of 
Anderson  t.  Bartels  shows  that  in  Ccriorado 
the  probate  judge  was  granted  Judicial  pow- 
er, and  was  made  a  tribunal  to  try  and  de- 
termine questions  concerning  the  occupancy 
of  parties  upon  a  town  site.  A  part  of  the 
language  of  the  act  as  quoted  in  the  above- 
cited  case,  is:  "It  shall  be  the  duty  of  said 
probate  judge  to  inquire  into  the  same  by 
such  competent  testimony  as  may  be  pro- 
duced before  him  in  that  behalf,  and  If  he 
shall  be  of  opinion  that  such  lots  or  land 
have  been  wrongfully  omitted,  he  shall  , 
thereupon  Include  the  same  in  such  list,  and 
proceed  to  advertise  and  sell  the  same." 
And  upon  the  authority  granted  to  the  pro- 
bate judge  by  this  statute  to  hear  and  deter- 
mine controversies  the  supreme  court  in  this 
case  said:  "He  was  invested  with  functions 
analogous  and  similar  in  character  to  those 
of  the  land  department  of  the  general  gov- 
ernment or  of  the  officers  of  a  state,  char^ 
ged  with  the  same  class  of  duties.  His  du- 
ties involved  the  hearing  and  consideration 
of  testimony  concerning  the  rights  of  claim- 
ants, and  passing  upon  its  competency,  cred- 
ibility, and  weight  It  also  involved  judicial 
trials  before  him,  in  certain  instances, 
wherein  he  was  required  to  render  Judg- 
ments, from  which  appeals  might  be  prose- 
cuted to  the  supreme  court  of  the  territory. 
The  congressional  act  of  May  28,  18(54,  au- 
thorized said  judge  to  execute  the  trust  thus 
reposed  in  him  by  the  dispusal  of  lots  and 
parcels  of  land  in  accordance  with  rules  and 
regulations  to  be  prescribed  by  the  terri- 
torial legislature."  Our  statute  grants  no 
such  power  to  the  commissioners.  They  are 
nowhere  directed  to  bear  testimony,  to  try 
a  case,  or  to  determine  any  controversy  be- 
tween opposing  claimants.  They  are  simply 
directed  "to  set  off,  to  persons  entitled  to 
the  same,"  the  lots  or  groiuuls,  and  they 
wore  given  no  authority  to  award  lots  to  a 
person  not  entitled  to  them,  nor  to  swear 
witnesses,  or  hear  proof,  or  make  a  deter- 
mination that  would  preclude  the  parties 
from  having  an  investii;ation  ot  the  facts  In 
a  court  of  equity,  and  it  Is  a  different  stat- 
ute entirely  from  the  Coini-ado  statute,  and 
of  course  the  coustruction  thereon  must  nec- 
essarily be  different 

Counsel  for  plaintiffs  in  error  contend,  that 
the  Judgment  should  be  reversed  because 
plaintiff  below  was  not  an  actual  occupant 
upon  the  lots  on  July  27,  1892.  the  date  when 
the  land  was  entered  for  town-site  porposea, 
and  because  the  iinprovements  and  posseo- 
sion  of  the  plaintiff  were  not  sufficient  to 
constitute  falm  an  occnt>aut  of  the  lots  for 
town-Bite  purposes.  It  would  be  a  queer 
rule  of  law  that  would  permit  plaintiffs  in 
error  to  urge  either  ot  these  objections  ta 
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the  plalntUTfl  right  to  Iota.  The  flndlnga  of 
fact  of  the  court  below  ai«  all  in  favor  of 
the  plaintiff,  and  they  are,  generally,  that 
the  allegations  of  hia  complaint  are  true,  and, 
Bpecifically,  that  he  waa  the  only  bona  flde 
occupant  of  the  lots  at  the  time  the  town 
lite  waa  entered  at  the  land  office;  and  the 
evidence  shows  that  the  plaintiff,  some  time 
prior  to  Tucker's  forcible  and  unlawful  en- 
try thereof,  was  in  the  actual  poeseBSloa  of 
the  lota,  had  fenced  them,  and  had  built 
two  small  foundations  of  two  by  four  tim- 
bers, nailed  together;  that  Tucker  knew  of 
plalntifTs  settlement  and  occupancy  on  the 
lot,  and  bad  gone  to  plaintiff  and  tried  to 
buy  three  of  the  lots  for  the  purpose  of  lo- 
cating his  lumber  yard  thereon;  that  tbe 
plaintiff  declined  to  sell  them  for  that  pur- 
pose, stating  that  he  did  not  want  a  lumber 
yard  there,  and  Tucker  then  made  the  re- 
mark that  Saunders  might  as  well  sell  them 
to  him, — that  if  he  did.  not  he  would  jump 
them  anyhow,  as  the  lumber  company  was 
worth  $3,000,000,  and  they  would  beat  him 
(Saunders)  out  of  the  lots.  The  evidence 
also  shows  that  Saunders, bad  made  arrange- 
ments for  lumber  to  build  on  the  lots,  and 
went  there  on  July  22d  for  the  purpose 
of  making  further  improvements,  and  that 
Tucker,  with  a  hatchet  in  his  hand,  refused 
Saunders  permission  to  go  upon  tbe  lots,  and 
threatened  to  split  his  head  open  if  he  went 
upon  them  or  even  through  his  own  fence. 
Saunders  Is  admitted  to  be  a  prior  settler  to 
Tucker.  His  rights  to  the  lots  attached  long 
prior  to  those  of  Tucker,  and  existed  with 
Tucker's  knowledge,  and  it  does  not  lie  in 
tbe  mouth  of  a  tresijassor,  a  law  breaker, 
a  ruffian,  and  a  bully,  who  keeps  a  settler  off 
of  government  laud,  to  claim  that  he  has  a 
prior  right  to  acquire  title  because  of  tbe 
Insnfflciency  of  hia  adversary's  occupancy 
and  improvement,  when  better  Improve- 
ments have  been  prevented  by  the  unlawfal 
force  and  violence  of  the  very  person  who 
makes  these  objections  against  the  right  of 
tbe  settlor.  It  would  not  do  to  hold  that 
one  settler  may  eject  another  settler  from 
hli  settlement,  and  take  possesion  of  his  im- 
provements, and  prevent  the  first  settler 
from  making  further  improvements,'  and 
then  succeed  on  account  of  the  slight  Im- 
provements of  the  first  party.  Sach  a  hold- 
ing as  that  would  be  placing  a  premium  upon 
frand,  violence,  and  intimidation,  which  we 
cannot  consent  to  do.  Tbe  bounty  of  the 
government  In  giving  lands  to  occupants  for 
town-site  purposes  at  tbe  date  of  the  entry 
was  not  intended  to  aid  those  who  unlaw- 
fnlly  and  forcibly  take  possession  of  tbe 
very  ground  settled  upon  by  another  party. 
As  is  said  by  Mr.  Justice  Field,  in  Ricks  v. 
Reed,  19  Cal.  506,  and  quoted  and  approved 
In  Rector  v.  Gibbon,  111  U.  S.  276,  4  Sup. 
Ct  605:  "But  this  provision  does  not  estab- 
lish that  it  was  tbe  Intention  of  congress 
to  give  the  benefits  of  the  entry  to  mere 
tonporary  occupants  of  particular  tracts  at 


the  date  of  the  entry,  without  reference  to 
the  character  of  their  occupancy,  and  there- 
by in  many  instances  deprive  the  original 
bona  flde  settlers  of  the  premises  and  im- 
provements. In  favor  of  those  who  had,  by 
force  or  otherwise.  Intruded  upon  their  set- 
tlement Were  such  the  effect  of  the  provi- 
sion In  question,  the  trespasser  of  yesterday 
or  the  tenant  of  to-day  would  often  be  in  a 
better  position  than  parties  who,  by  their 
previous  occupation  and  Industry,  have  built 
up  the  town  and  made  the  property  valu- 
able. We  do  not  think  that  congress  could 
have  contemplated  that  results  of  this  na- 
ture should  follow  upon  its  legislation,  but, 
on  the  contrary,  that  It  intended  that  the 
original  and  l)ona  fide  occupants  should  be 
the  recipients  of  tbe  benefits  of  the  entry, 
to  the  extent,  at  least,  of  their  Interests." 
As  was  said  by  Mr.  Justice  Miller,  in  the 
often  cited  case  of  Atherton  v.  Fowler,  96 
U.  S.  513:  "The  generosity  by  which  con- 
gress gave  tbe  settler  the  right  of  pre-emp- 
tion was  not  Intended  to  give  him  tbe  ben- 
efit of  another  man's  labor,  and  authorize 
bim  to  turn  that  man  and  his  family  out  of 
tbeir  home.  It  did  not  propose  to  give  Its 
bounty  to  settlements  obtained  by  violence 
at  the  expense  of  others.  Tbe  right  to  make 
a  settlement  was  to  be  exercised  on  unset- 
tled land;  to  make  Improvements,  on  imim- 
proved  land.  To  erect  a  dwelling  house  dl4 
not  mean  to  seize  some  other  man's  dwell- 
ing. It  had  reference  to  vacant  land,— to  un- 
improved land,— and  It  would  have  shocked 
the  moral  sense  of  the  men  who  passed  these 
laws  if  they  had  supposed  ttiat  they  had  ex- 
tended an  invitation  to  the  pioneer  population 
to  acquire  Inchoate  rights  to  the  public  lauds 
by  tresiiass,  by  violence,  by  robbery,  by  acta 
leading  to  homicides,  and  other  crimes  of  less 
moral  turpitude." 

There  was  no  error  under  the  evidence  In 
finding  that,  in  equity,  Saunders  was  the  ac- 
tual occupant  of  the  land  at  tbe  date  of  the 
entry  of  the  town  site,  for  It  clearly  shows 
that  be  was  an  occuiiant  prior  to  tbe  inter- 
ruption by  Tucker,  and  that  he  would  buve 
been  an  actual  occupant,  and  would  have  had 
ample  Improvements  on  the  land  to  entitle 
him  to  a  deed  by  virtue  of  his  occupancy  and 
Improvements,  except  for  the  forcible  resist- 
ance of  Tucker;  and  this  resistance  cannot 
permit  Tucker  to  acquii-e  and  to  convey  to 
another,  who  hnd  notice  of  Saunders'  claim, 
the  title  to  property  which.  In  equity  and 
good  conscience,  belongs  to  Saunders. 

Nor  Is  there  anything  In  the  contention  of 
plaintiffs  in  error  that  Saunders  cannot  recov- 
er because  he  was  not  a  resident.  There  Is 
nothing  In  the  law  of  consvess  which  grants 
to  parties  a  right  to  acquire  title  to  govern- 
ment land  by  town-slto  entry  and  occupancy 
that  requires  that  a  claimant  shall  be  a  resi- 
dent of  tbe  town  site.  It  Is  only  necessary 
that  he  be  an  occupant  of  the  land  to  which 
he  claims  title.  Greluer  t.  Fulton,  46  Kan. 
405,  20  Pac.  703, 
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The  Jndg^nent  of  the  court  below  ia  af- 
firmed, with  costs.  All  the  Justices  concur- 
ring, except  BUBFORD,  J.,  not  sitting. 

(3  OkL  622) 

NICHOLS  V.  TBRRITORT. 

(aupreme  Court  of  Oklahoma.     Jnlj  27,  1895.) 

Cbiminai.    Law— Joint  Indicthbnt  — Sbpabatb 

Trial— Reception  op  Vekdiot— 

Polling  Jcrt.  ' 

1.  Persons  jointly  indicted  for  a  felony  have 
a  right  on  request  to  separate  trial,  but  such 
right  may  be  waived,  either  expressly  or  by  the 
conduct  of  the  parties.  Such  request  must  be 
made  before  the  trial  begins,  and  for  this  pur- 
pose the  trial  commences  from  the  time  when 
the  work  of  imi>aneling  the  jury  begins.  It  is 
not  error  to  oyerrule  a  request  for  separate  trial 
made  after  the  parties  announced  ready  for 
trial  and  the  work  of  impaneling  the  jury  was 
commenced. 

2.  Section  12,  art  12,  c.  68,  Code  Cr.  Proc, 
relating  to  manner  of  receiying  the  verdict,  con- 
templates an  oral  verdict.  And  where  the  verdict 
is  in  writing,  and  signed  by  the  foreman,  and 
delivered  and  read  in  open  court,  the  require- 
ments of  the  statute  are  obviated,  and  it  is  not 
error  to  fail  to  poll  the  jury,  unless  requested  by 
one  of  the  parties. 

3.  When  alleged  errors  are  expressly  waiv- 
ed they  will'not  be  considered. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale; 

Henry  Nichols  was  convicted  of  grand  lar- 
ceny, and  brings  error.    Affirmed. 

George  Gardner,  for  plaintiff  In  error.  A. 
H.  Guston,  for  the  Teorltory. 

BURFORD,  J.  The  plaintiff  In  error,  de- 
fendant below,  was  prosecuted  by  Indict- 
ment In  the  district  court  of  Logan  county, 
jointly  with  <Hie  Frank  Sharp,  for  the  crime 
of  grand  larceny,  tried  by  jury,  found  guilty, 
and  sentenced  to  two  years'  imprisonmont  In 
the  territorial  penitentiary  at  Lansing,  Kan. 
A  motion  for  new  trial  was  filed  and  over- 
ruled, and  exceptions  duly  saved.  The  cause 
is  brought  to  this  court  upon  a  case  made 
and  petition  in  errmr,  under  the  provisions  of 
section  7,  art  16,  c.  68,  St  1893. 

Among  the  alleged  errors  complained  of 
are  the  following:  (4)  "That  the  court  erred 
In  not  requiring  the  jury  to  be  sworn  before 
the  trial  begun."  ^)  "That  the  court  erred 
In. not  reQulring  the  plaintiff  in  error  to  be 
present  during  all  the  stages  of  the  trial." 
(10)  "The  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  the  motion  in  arrest  of 
judgment,  and  in  passing  sentence  upon  the 
defendant  in  the  absence  of  the  defendant" 
As  each  of  these  alleged  errors  is  expressly 
waived  by  counsel  for  plaintiff  in  error,  we 
will  give  them  no  consideration. 

The  only  other  assignments  of  error  relied 
upon  are  the  first  and  eighth.  The  first  Is 
to  the  effect  that  the  court  erred  in  ovemil- 
ing  phiintiff  in  error's  motion  for  a  separate 
trial.  SecOon  8,  art  10,  c.  68,  St  1893,  pro- 
vides that  "when  two  or  more  defendants  are 
indicted  jointly  for  a  felony,  any  d^endant 


requiring  it  most  be  tried  separately.  In 
other  cases  defendants  jointly  prosecuted 
may  lie  tried  separately  or  jointly  In  the 
discretion  of  the  court."  The  right  to  sep- 
arate trial  in  felonies  is  a  privilege  extended 
to  the  defendant,  to  be  granted  by  the  court 
on  his  re\iuest  or  demand.  Tills  privilege  or 
right  is  one  he  may  waive,  and  be  does 
waive  It  in  all  cases  where  he  fails  to  make 
the  request  within  proper  time.  It  is  a  rule 
that,  where  statutory  rights  and  privileges 
may  be  waived  by  the  party  entitled  to  same, 
such  waiver  may  be  by  conduct  as  well  as 
by  express  declaration.  It  appears  from  the 
record  in  this  case  that,  on  the  day  the  cause 
was  set  for  trial  in  the  district  court  the 
plaintiff  in  error  and  his  codefendant  were 
present  in  person  and  by  counsel,  and  all 
parties  announced  ready  for  trial,  and  th» 
impaneling  of  the  jury  was  in  progress,  when 
the  defendants  demanded  a  separate  triaL 
The  demand  was  denied  for  the  reason  that 
it  was  not  made  in  time.  In  the  case  of 
Hullinger  v.  State,  25  Ohio  St  441,  the  su- 
preme court  of  Ohio  construed  a  similar  stat- 
ute^  which  provides:  "Where  two  or  m<»« 
persons  are  indicted  for  a  felony,  each  per- 
son so  indicted,  shall,  on  application  to  the 
court  for  that  purpose  be  separately  tried." 
In  the  Ohio  case  the  defendants  demanded 
a  separate  trial  after  the  jury  was  Impanel- 
ed, but  liefore  it  was  sworn.  The  court  said: 
"There  is  no  doubt  that  the  right  of  separate 
trials,  thus  secured,  may  be  waived  by  the 
parties.  Nor  Is  there  any  doubt  that  such 
waiver  may  be  implied  from  the  conduct  of 
the  parties.  The  question  here  is  whether 
the  exercise  of  the  right  of  challenge  during 
tliie  Impaneling  of  the  jury  is  such  conduct 
on  the  part  of  the  accused  as  will  imply  such 
waiver.  We  think  the  application  for  sep- 
arate trials  must  l>e  made  before  exercising 
the  right  of  challenge,  otherwise  the  right  of 
separate  trials  will  be  deemed  to  have  beein 
waived."  It  is  true,  in  the  case  und«r  con- 
sideration, it  does  not  appear  that  any  chal- 
lenge had  been  exercised,  but  we  think  the 
conduct  of  the  defendant  calls  for  the  appli- 
cation of  the  same  rule.  The  same  rule  is 
announced  by  Judge  Maxwell  in  his  Criminal 
Procedure^  Maxw.  Or.  Proc.  562.  In  Me- 
Junkins  t.  State,  10  Ind.  140,  the  court  held, 
under  a  similar  statute,  that  the  right  to  a 
separate  trial  was  waived  when  the  demand 
was  not  made  after  the  jury  was  sworn. 
Moore,  Gr.  Law,  {  293.  It  is  contended  that 
it  was  held  in  Babcock  t.  People.  15  Hun. 
317,  that  the  statutory  right  to  a  separate 
trial  is  available  after  the  jury  is  sworn.  We 
cannot  assent  to  such  doctrine.  If  It  may 
be  made  after  the  jury  is  sworn,  we  see  no 
good  reason  why  it  might  not  be  made  after 
the  evidence  of  the  territory  Is  in,  or  after 
the  court  has  instructed  the  jury,  or  at  any 
other  time  liefore  final  sentence.  If  this 
right  to  separate  trial  may  be  demanded  aft- 
er the  trial  begins  at  one  stage  of  the  pro- 
ceedings, wh;  may  it  not  at  any   stage? 
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Wlicre  v/lU  the  court  draw  the  line?  No 
authority  will  qnestion  the  proposition  that 
the  trial  has  been  commenced  when  the  Jury 
1b  Bwom.  We  think  the  correct  rule  is  to 
require  such  demand  to  be  made  before  any 
of  the  steps  are  taken  in  the  progress  of  the 
trial  of  the  cause.  It  ia  not  reasonable,  fair, 
or  Just  to  suppose  that  It  was  intended  that 
the  courts  should  be  used  to  satisfy  the 
whim  or  caprice  of  those  who  may  have  busi- 
ness before  them,  or  tliat  a  defendant  may 
deet  to  go  to  trial,  and  after  finding  that  be 
does  not  like  the  looks  of  the  jury,  or  for 
some  other  trivial  cause,  demand  a  separate 
trial,  and  thus  cause  the  work  of  the  court 
to  all  be  gone  over  again.  For  the  purpose 
of  determining  when  this  right  of  separate 
trial  shall  be  requested,  we  hold  that  it  may 
be  at  any  time  before  the  trial  begins;  and 
for  this  purpose  the  trial  commences  from 
the  time  the  parties  have  announced  ready 
for  trial  and  the  work  of  impaneling  the  Jury 
begins.  The  supreme  court  of  the  United 
States  in  Hopt  v.  Utah,  110  U.  S.  574,  4  Sup. 
Ot  202,  said:  "For  every  purpose,  therefore, 
involved  in  the  requirement  that  the  defend- 
ant shall  be  personally  present  at  the  trial, 
where  the  indictment  is  for  a  felony,  the  trial 
commences  at  least  from  the  time  when  the 
work  of  impaneling  the  jury  begins."  And 
this  doctrine  was  approved  in  Iiewis  v.  U. 
S.,  146  U.  a  370,  13  Sup.  Ct  186.  The  de- 
mand for  a  separate  trial  having  been  made 
in  the  case  at  bar  after  the  work  of  impanel- 
ing the  Jury  was  in  progress,  it  was  made 
too  late,  and  there  was  no  error  In  overrul- 
ing It. 

Tbe  next  contention  of  plaintiff  in  error  Is 
that  the  court  erred  In  failing  to  comply 
with  the  requirements  of  the  statute  concern- 
ing the  reception  and  recording  of  the  ver- 
dict Section  12,  art  12,  c  68,  St  1893,  pro- 
vides as  follows:  "When  the  verdict  Is  giv- 
en and  Is  such  as  the  court  may  receive,  the 
clerk  must  immediately  record  it  in  full  up- 
on the  minutes  and  must  read  it  to  the  jury 
and  inquire  of  them  whether  it  is  their  ver- 
dict If  any  Juror  disagrees  the  fact  must 
be  entered  upon  the  minutes  and  the  jury 
again  sent  out.  But  If  no  disagreement  is 
expressed,  the  verdict  is  complete  and  tue 
Jury  most  be  discharged  from  the  case." 
This  provision  of  our  statute  contemplates 
an  oral  verdict,  and,  recognizing  the  usual 
uncertainty  of  oral  statements,  such  safe- 
guards are  provided  as  will  Insure  the  re- 
cording of  the  verdict  in  the  language  and 
form  that  meets  the  concurrence  of  all  the 
Jurors;  but  in  case  of  a  written  verdict,  sign- 
ed by  the  foreman,  and  delivered  in  court, 
there  is  no  necessity  for  these  requirements. 
The  written  verdict  is  as  certain  as  it  can 
be  made.  It  is  concurred  In  before  it  is  pre- 
sented to  the  court,  and  it  supplies  the  place 
of  the  usual  formalities  in  case  of  an  oral 
verdict  The  record  shows  that  the  verdict 
returned  in  this  case  was  a  written  verdict, 
signed  by-  the  foreman  of  the  Jury,  and  de- 


livered and  read  in  open  court  Section  11 
provides  that:  "When  a  verdict  is  rendered 
and  before  it  Is  recorded,  the  jury  may  be 
I)olled  on  the  requirement  of  either  party  in 
which  case  they  must  be  severally  as^ed 
whether  it  Is  their  verdict,  and  If  any  one 
answer  in  the  negative,  the  Jury  must  be 
sent  out  for  further  deliberation."  The  de- 
fendant did  not  require  the  Jury  to  be  polled, 
and  he  must  have  been  satisfied  that  the  ver- 
dict, as  read  in  his  hearing,  expressed  the 
finding  of  the  Jury,  and  that  all  concurred 
therein.  We  find  nothing  in  the  record  to 
warrant  us  in  Interfering  with  the  Judgment 
in  the  cause.  The  judgment  of  the  district 
court  ot  Logan  county  is  affirmed,  at  the 
costs  of  plaintifF  in  error. 

DALE,  C.  J.,  not  sitting. 


(3  Okl.  304) 
MULHALL  V.  MULHALLw 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

PLB^DINOB— AMKNSMBST  —  VlKtAKOE  —  APPEAL— 

JlBTIBW— PRESnuPTIONS— CONTBACTS 

— CONSIDEKATION. 

1.  Where  the  plaintiff  sued  the  defendant 
for  money  loaned,  and  the  defendant  answered 
b7  a  general  denial,  and  also  by  special  plea  that 
the  money  had  been  invested  la  cattle,  In  which 
plaintiff  <and  defendant  were  partners,  and  in 
which  they  had  both  invested  certain  amounts 
of  money,  and  that  the  cattle  still  remained  un- 
disposed of,  and  where  the  [daintiff  replied  by 
general  denial,  and  a  trial  was  had  by  the  court 
and  neither  the  evidence  nor  the  nilings  upon 
any  of  the  questions  occurring  on  the  trial  are 
saved,  but  the  record  is  broaght  to  this  court 
on  a  transcript  of  the  pleadings  and  the  special 
findings  and  condusiona  of  the  court,  showing 
that  the  court  found  that  the  $1,500  was  in- 
vested in  a  partnership  interest  in  the  cattle, 
but  afterwards  the  defendant  agreed  to  take  the 
plaintiS'B  interest  in  the  cattle  and  to  pay  him 
back  the  said  sum  of  $1,500,  and  the  court  ren- 
dered judgment  for  the  amount-  sued  for  in 
favor  of  plaintiff,  held,  that  the  case  is  one  in 
which  the  pleadings  could  have  been  amended 
to  correspond  to  the  proof,  and  that,  no  objec- 
tion appearing  to  have  been  made  until  after 
judgment,  this  court  will  consider  the  case  as 
If  proper  amendments  had  been  made,  and  there 
fvas  not  a  fatal  variance. 

2.  Where  the  evidence  and  the  record  of 
the  proeeedinRS  occurring  on  the  trial  of  the 
cause  are  not  brought  to  this  court,  but  only  the 
pleadings,  findings,  and  conclusions  of  the  court 
and  the  motions  made  after  judgment,  the  pre- 
sumption is  that  all  of  the  proceedings  of  the 
court  are  regular,  and  that  the  pleadings  were 
treated  by  the  parties  as  amended,  where  the 
case  is  one  where  an  amendment  may  be  al- 
lowed. 

3.  A  partnership  interest  in  certain  cattle. 
In  which  a  party  had  Invested  $1,500,  and  in 
which  it  appeared  at  the  time  of  the  contract 
that  the  business  would  be  unprofitable  and  loss- 
es might  occur,  and  where  there  is  no  claim  of 
fraud  or  deceit,  is  sufficient  consideration  for  a 
promise  to  pay  $1,500  for  such  partnership  in- 
terest in  the  cattle. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  Joseph  L.  Mulhall  against  Zach- 
arlah  Mulhall  for  money  had  and  received. 
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From  a  Judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Huston  &  Huston,  for  appellant.  Keaton  & 
Cotteral,  for  appellee. 

BIERER,  X  This  action  was  brought  In 
the  court  below  by  Joseph  L.  Mulhall  against 
Zachariah  Mulhall  under  the  1893  Code  of 
CivU  Procedure,  which  is  the  Kansas  Ck>de, 
adopted  into  this  territory,  to  recover  from 
the  defendant  the  sum  of  $1,500  with  inter- 
est, in  which  amount  the  plaintiff  alleged  the 
defendant  was  Indebted  to  him  for  money 
loaned  by  plaintiff  to  the  defendant  on  the 
16th  day  of  February,  1893,  and  which  the 
plaintiff  alleged  was  due  and  unpaid.  The 
defendant  filed  his  answer  In  two  paragraphs 
— ^First,  a  general  denial;  and,  second,  a  spe- 
cial defense  in  which  the  defendant  alleged 
that  on  the  16tb  day  of  February,  1883,  plain- 
tiff and  defendant  entered  into  a  contract  of 
partnership,  whereby  it  was  agreed  that  they 
would  enter  into  the  cattle  business  and 
would  purchase  a  large  number  of  cattle  to 
feed;  that  they  arranged  with  one  Samuel 
I^azarus  to  proc;ire  865  head  of  cattle;  that 
plaintiff  placed  In  said  business  $1,500  (the 
$1,500  for  which  he  sued  the  defendant),  and 
that  the  defendant  placed  in  said  business 
$500,  and  Samuel  Lazarus  $11,575;  that  said 
cattle  were  to  be  sold,  and  Lazarus  to  receive 
his  said  investment  with  Interest  thereon,  aft- 
er which  plaintiff  and  defendant  were  to  re- 
ceive their  respective  investments,  and  If 
anything  then  remained  it  was  to  be  divided 
as  pr<^ts;  that  the  cattle  were  to  remain  the 
cattle  of  the  said  Lazarus  until  his  money 
was  received  therefrom  as  agreed;  that  the 
said  Lazarus  has  sold  and  disposed  of  a  por- 
tion of  said  cattle,  but  not  suflScient  to  pay 
his  interest  therein,  and  that  said  partnership 
business  still  remains  midisposed  of,  and  that 
plaintiff  and  defendant  have  had  no  settle- 
ment, and  cannot  make  any  settlement  until 
the  cattle  are  disposed  of.  To  this  answer 
plaintiff  filed  a  general  denial.  A.  trial  was 
had  by  the  court,  a  Jury  being  walvea.  Up- 
on the  trial  the  court  made  the  following  find- 
ings of  fact  and  conclusions  of  law,  and  ren- 
dered judgment  thereon  as  follows,  to  wit: 

"The  court,  having  heard  the  evidence,  and 
being  fully  and  sufficiently  advised  in  the 
premises  finds  the  following  facts:  First. 
That  on  ,or  about  the  16th  day  of  February, 
1893,  the  plaintiff  and  the  defendant  entered 
Into  an  agrreemeut  for  the  purpose  of  buying 
and  feeding  a  bunch  of  cattle,  to  be  purchas- 
ed of  one  Tonk  Smith,  and  such  cattle  were 
so  purchased,  under  an  implied  agreement 
of  partnership.  Second.  That  in  pursuance 
of  said  agreement  plaintiff  pnt  in  the  sum  of 
fifteen  hundred  dollars  and  the  defendant  the 
«um  of  five  hundred  dollars,  and  paid  the 
same  to  the  said  Tonl^  Smith  as  the  first  pay- 
ment on  said  cattle.  Thii-d.  That  afterwards, 
in  order  to  obtain  the  balance  of  the  purchase 


price  of  said  cattle,  the  defendant  had  a  bill 
of  sale  for  said  cattle  executed  and  delivered 
by  the  said  Tonk  Smith  to  ohe  Samuel  Laza- 
rus, said  plaintiff  not  objecting.  Fourth. 
That  afterwards  it  appeared  that  the  said  cat- 
tle deal  entered  into  by  said  parties  would  not 
be  profitable,  and  might  result  in  loss.  Fifth. 
That,  after  it  appeared  that  said  cattle  deal 
might  not  prove  profitable,  the  said  defend- 
ant, Zach  Mulhall,  voluntarily  released  the 
said  plaintiff,  Joseph  Mulhall,  from  said  agree- 
ment, and  assumed  the  risk  of  loss  and  ac- 
cepted of  whatever  of  profit  there  might  re- 
sult from  the  raiterprise,  and  agreed  to  pay 
the  plaintiff  the  sum  of  $1,600.  And  there- 
upon the  court  finds  the  following  conclusions 
of  law:  That  the  plaintiff  was  released  from 
liability  as  a  partner.  Second.  That  the  de- 
fendant is  liable  to  the  plaintiff  for  the  said 
sum  of  fifteen  hundred  dollars  ($1,500)  put 
into  said  partnership  by  the  said  plaintiff. 
It  la  therefore  considoed,  Mdered,  and  ad- 
judged by  the  court  thfit  the  plaintiff  recover 
judgment  against  defendant  in  the  sum  of 
fifteen  hundred  dollars  ($1,500)  with  interest 
thereon  at  the  rate  of  seven  per  cent.  (7%) 
per  annum  and  the  costs  of  suit,  to  which 
judgment  and  conclusions  of  law  the  defend- 
ant excepts." 

After  the  Judgment  was  rendered,  the  de- 
fendant moved  for  judgment  in  his  favor  on 
the  findings  of  the  court,  and  also  for  a  new 
trial,  both  of  which  motions  were  overruled, 
and  an  exception  allowed.  From  this  judg- 
ment the  defendant  appeals,  and  relies  upon 
two  propositions  for  a  reversal  of  the  judg- 
ment: First,  that  there  was  a  fatal  variance 
between  the  cause  of  action  stated  in  plain- 
tiff's petition  and  the  cause  of  action  upon 
which  he  recovered;  second,  that  there  was 
no  consideration  to  support  the  defendant's 
agreement  to  repay  the  plaintiff  his  $1,500, 
for  which  plaintiff  recovered. 

The  first  is  the  principal  question  Involved 
in  the  case,  and  one  that  has  caused  ns  to 
spend  considerable  time  and  much  effort  in 
an  investigation  of  the  decisions  upon  this 
question,  and  In  which  we  have  been  aided 
but  little  by  the  briefs  of  cotmsel,  for  counsel 
for  plaintiff  In  error  only  cites  decisions  from 
other  states,  where  the  Codes  are  not  shown 
to  be  the  same  as  ours  nor  the  ccustructlon 
similar  to  that  of  the  state  from  whence  we 
have  borrowed  our  statute,  nor  does  he  cite 
cases  which  were  tried  the  same  as  the  one 
at  bar  must  be  presumed,  from  the  record  be- 
fore us,  to  have  been,  and  this,  in  matters 
of  practice,  Is  vital  in  the  consideration  of 
a  case  as  a  precedent,  for  how  can  a  decision 
on  a  qupotion  of  practice  be  in  point  unless 
the  questions  arose  in  a  similar  manner  in 
the  cited  and  in  the  disputed  case,  when  the 
manner  of  the  trial  or  the  mode  of  appeal 
may  waive  or  fail  to  present  the  very  ques- 
tion at  issue?  The  brief  of  defendant  in  er- 
ror contains  only  the  earlier,  and  none  of  the 
later,  decisions  on  the  point  in  controversy. 
The  question  must  be  determined,  not  from 
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tbe  proTlsIona  of  the  Codes  generally,  with 
the  decisions  of  other  states  thereon,  but 
from  tbe  provisions  of  oar  Code,  with  the  de- 
cisions of  the  Kansas  supreme  court  thereon, 
for  our  legislature  has  adopted  tbe  Kansas 
Gode  of  Procedure,  and  the  Kansas  decisions 
must  control  upon  the  question.  Tbe  sec- 
tions of  the  Code  bearing  upon  the  question 
are  as  follows: 

"(4011)  Sec  133.  No  variance  between  tbe 
allegations,  in  a  pleading,  and  tbe  proof,  is 
to  I>e  deemed  material,  unless  it  have  actu- 
ally misled  the  adverse  party,  to  hia  preju- 
dice, In  maintaining  his  action  or  defense  up- 
on the  merits.  Whenever  it  Is  alleged  that  a 
party  lias  l>een  so  misled,  that  fact  must  be 
proved  to  tbe  satisfaction  of  tbe  court,  and 
it  must  also  be  shown  in  what  respect  he  lias 
been  misled,  and  thereupon  tbe  court  may 
Older  tbe  pleading  to  be  amended,  upon  such 
terms  as  may  be  Just" 

"(4012)  Sec.  184.  When  tbe  variance  is  not 
material,  as  provided  In  tbe  last  section,  tbe 
cotirt  may  direct  tbe  fact  to  be  found,  accord- 
ing to  tbe  evidence,  and  may  order  an  Imme- 
diate amendment  without  cost" 

"(4013)  Sec.  135.  When,  however,  tbe  alle- 
gation of  the  claim  or  defense,  to  which  the 
proof  is  directed.  Is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  Its 
general  scope  and  meaning,  it  Is  not  to  be 
deemd  a  case  of  variance  within  the  last 
two  sections,  but  a  failure  of  proof." 

"(4017)  Set  130.  The  court  may,  before  or 
after  Judgment  in  furtherance  of  Justice,  and 
on  such  terms  as  may  be  proper,  amend  any 
pleading,  process  or  proceeding  by  adding  or 
striking  out  the  name  of  any  party,  or  cor- 
recting a  mistake  in  the  name  of  a  party,  or 
a  mistake  in  any  other  respect  or  by  insert- 
ing other  allegations  material  to  the  case, 
or  conform  the  pleading  or  proceeding  to  the 
tacts  proved,  when  such  amendment  does 
not  change  substantially  the  claim  or  de- 
fense; and  when  any  proceeding  falls  to 
conform.  In  any  respect  to  tbe  provisions  of 
this  Code,  the  court  may  permit  tbe  some  to 
be  made  conformable  thereto  by  amend- 
ment" 

Now  It  win  be  observed,  by  section  133, 
that  no  variance  between  tbe  allegations  of 
the  pleadings  and  the  proof  Is  to  l)e  deemed 
material  unless  the  adverse  party  lias  been 
actually  misled  to  his  prejudice  in  maintain- 
ing bis  action  or  defense  upon  tbe  merits, 
and  that  when  a  party  Is  misled  by  such  a 
variance  it  is  Incumbent  upon  blm  to  show 
to  tbe  court  that  he  bos  been  misled,  and 
that  then  tbe  court  may  allow  an  amend- 
ment upon  terms.  By  section  135  It  is  pro- 
vided that  It  is  not  a  case  of  variance  when 
the  allegation  of  the  claim  or  defense  to 
which  the  proof  is  directed  Is  unproved,  not 
in  some  particular,  but  in  its  general  scope 
and  meaning;  but  It  Is  then  a  failure  of 
proof.  Tbe  evidence  adduced  on  tbe  trial 
is  not  In  tbe  record,  and  Is  not  before  the 
lonrt    We  have  nothing  bat  tbe  pleadings, 


tbe  findings  and  condnalons  of  the  court  tbe 
Judgment  in  the  case,  and  the  motions  for 
Judgment  on  the  findings  and  for  a  new  trial, 
betote  us.  We  have  heretofore  held  that  tbe 
preeumpttons  of  law  are  all  in  favor  of  tbe 
correctness  of  the  Judgment  of  the  court  be- 
low. Gardenbire  v.  Gardenhire  (Okl.)  37  Pac. 
813.  So,  too,  tbe  presumptions  are  In  fa> 
vor  of  tbe  correctness  of  all  of  tbe  proceed- 
ings and  rulings  of  the  court  below,  and  er- 
ror cannot  be  presumed  but  must  tie  af- 
firmatively shown.  Lucas  v.  Sturr,  21  Kan. 
482.  As  the  evidence  taken  upon  tbe  trial 
and  the  rulings  thereon  are  not  brought  in- 
to tbe  record,  we  must  presume  that  tbe  evi- 
dence which  was  offered  upon  tbe  trial  was 
offered  without  any  objection  tha-eto,  and 
tbat  it  was  such  as  would  support  the  find- 
ings of  fact  which  the  court  has  made.  We 
must  presume,  therefore,  that  the  dispute 
between  tbe  plaintiff  and  defendant  involv- 
ing tbe  defendant's  liability  to  plaintiff  for 
this  $1,500,  was  fully  gone  into  upon  its  mer- 
its, and  that  although  the  piainUff  had 
made  no  amendment  to  his  petition  alleging 
that  after  this  $1,500  had  been  invested  in 
cattle,  the  defendant  agreed  to  repay  him 
tbe  amount  of  this  investment  and  take  tbe 
plaintiff's  interest  in  tbe  cattle,  the  proof 
was  directed  to  this  allegation  as  well  as  to 
the  plaintiff's  allegation  tbat  be  bad  loaned 
this  money  to  the  defendant  in  tbe  first  in- 
stance on  February  16,  1S!)3.  and  that  no 
question  was  raised  on  account  of  the  defect 
in  the  pleadings.  The  money  Involved  in 
the  controvei-sy  was  evidently  but  the  one 
sum.  It  Is  stated  to  be  $l,5u0  in  the  plain- 
tiff's petition,  and  as  baring  been  loaned  to 
the  defendant  on  the  lOih  day  of  i-'ebruai-y, 
1893.  It  is  stated  In  defendant's  answer  as 
being  $1,500,  und  as  having  been  invested  in 
cattle  on  the  l(>th  day  of  February,  1803, 
The  prayer  of  the  plaintltTs  petition  was  for 
the  recovery  of  the  sum  of  $1,000,  with  inter- 
est thereon,  and  the  finding  of  the  coui-t  la 
tbat  this  Identical  sum  of  money  In  dispute 
was  invested  on  the  lOth  day  of  Febniary, 
18i>3,  and  a  contract  was  subsequently  made 
for  the  repayment  of  this  same  sum  by  de- 
fendant to  plaintiff,  and  that  It  all  grew  out 
of  the  original  transat'tion  entered  Into  by 
the  parties  on  tbe  lOih  day  of  February, 
lij03.  The  merit  of  tbe  muter  laid  in  the 
question  as  to  whciliur  defendant  owed  tbe 
plaintiff  the  sum  of  $1,500,  and  it  Is  but  fair 
to  presume.  In  tbe  absence  of  the  evidence, 
tbat  the  facts  of  these  i>arties'  dealings  were 
fully  inquired  into  on  the  trial,  and  tliat  the 
proof  was  freely  and  willingly  directed  by 
both  parties  to  ttie  question  as  to  wUctlier  or 
not  tbe  plaintiff  was  entitled  to  receive  from 
tbe  defendant  the  sum  of  $1,S00  on  account 
of  tbe  business  transactions  which  they  had 
had  concerning  this  $1,500.  It  is  but  fair 
to  presume  that  the  defendant's  position  on 
the  trial  was  tbat  this  same  money  was 
still  invested  In  tbe  business,  and  that  ha 
had  not  agreed  to  pay  the  ylaiutlfl  Uiis  wua- 
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ey,  and  tbat  the  plaintiff  should  not  be  re- 
paid until  the  cattle  ■were  sold,  and  It  is  only 
fair  to  presume  that  the  plaintiff  claimed 
that  the  defendant  had  agreed  at  some  time 
prior  to  the  bringing  of  the  action  to  assume 
the  plaintiff's  Interest  in  these  cattle,  which 
had  arisen  by  virtue  of  his  advancement  of 
this  particular  ^1,500,  and  agreed  to  pay  that 
sum  to  the  plaintiff. 

It  will  be  observed  that  the  case  in  which 
a  total  failure  of  proof  exists  is  one  in  which 
"the  allegation  of  the  claim  or  defense  to 
which  the  proof  is  directed  is  unproved," 
and  it  is  claimed  by  counsel  for  plaintiff  in 
error  that  the  proof  was  directed  to  the  al- 
legation of  a  loon,  as  charged  In  plaintiff's 
petition,  and  that  the  plaintiff  failed  In  this 
proof.  It  Is  true  that  the  pleadings  are  the 
written  allegations  of  the  claim  and  defense 
of  the  parties,  and  that  It  Is  a  fair  presump- 
tion that  the  proof  offered  corresponded  to  the 
allegations  in  the  pleadings,  but  it  is  Just  as 
fair  a  presumption  that  all  of  the  findings 
of  the  court  are  supported  by  proof  proper- 
ly offered  and  admitted,  and  these  findings 
would  then  show,  and  there  is  nothing  in  the 
record  to  dispute  it,  that  evidence  was  of* 
fered,  without  objection,  upon  all  the  mat- 
ters which  they  determine,  and  it  la  tor 
plaintiff  in  error  to  overthrow  their  correct- 
ness, or  the  Judgment  founded  thereon  must 
stand.  The  language  of  this  sectlcm  (135)  of 
the  Code  of  Procedure  does  not  say  that 
allegations  of  the  pleadings  must  be  proved 
or  else  there  is  a  failure  of  proof,  but  it  Is 
that  the  allegations  of  the  claim  or  defense 
to  which  the  proof  Is  directed  must  be  sup- 
I>orted  by  the  evidence.  It  matters  not  how 
informal  or  inaccurate  the  pleadings  may  be, 
if  they  pray  the  Judgment  which  is  rendered, 
and  if  the  proof  supports  the  claim  or  de- 
fense to  which  It  is  directed,  then  there  is  no 
fatal  variance;  and,  as  before  suggested,  we 
must  presume  that  the  findings  of  the  court 
are  on  the  same  auestions  as  the  ones  to 
which  the  proof  was  directed,  and  that  the 
parties  considered  the  pleadings  as  sufficient 
for  the  proof;  and  the  parties  having  con- 
sidered the  case  In  this  manner  on  the  trial, 
should  the  supreme  court  now  consider  the 
pleadings  as  having  been  amended,  or  mUst 
the  case  be  reversed  because  an  amendment 
was  not  made? 

This  question,  of  course,  involves  the  pri- 
mary proposition  as  to  whether  or  not,  In  a 
case  of  this  character,  the  pleadings  could 
be  amended  at  all  so  as  to  change  the  allega- 
tion as  to  the  nature  of  the  transaction  from 
which  the  indebtedness  arose  from  one  of 
the  loan  of  a  particular  amount  of  money 
to  a  contract  to  return  the  particular  sum  of 
money  after  having  invested  it  in  this  prop- 
erty. But  we  will  consider  the  former  ques- 
tion first,  for,  if  the  supreme  court  could  not 
consider  the  amendment  as  having  been 
made  when  it  was  not  actually  made,  then, 
of  course,  we  would  have  to  reverse  the 
Judgment  of  the  court  below.     There  la  a 


long  and  entirely  harmonious  line  of  Eomsas 
decisions  upon  this  question,  and  they  leave 
no  doubt  as  to  what  the  rule  in  such  cases  is. 
In  the  case  of  Railroad  Co.  v.  Caldwell,  8 
Kan.  244,  the  court  held:  "Though  there  be 
a  variance  between  the  allegations  of  a  peti- 
tion and  the  facts  proved  on  the  trial,  yet. 
If  it  be  .a  case  where  an  amendm«it  of  the 
petition  ought  to  be  allowed  to  conform  it 
to  the  facts  proved,  the  judgment  will  not 
be  reversed  on  account  of  such  variance."  In 
Mitchell  V.  Mllhoan.  11  Kan.  617.  it  was 
held:  "Where  the  judgment  substantially  fol- 
lows the  pray»  of  the  petition,  and  where 
the  variance  between  the  judgment  and  the 
prayer  of  the  petition  is  so  slight  that  the 
plaintiff  would  be  allowed  to  amend  the 
pray»  of  his  petition  at  any  time  without 
costs,  the  judgment  vrlll  not  be  reversed  for 
said  variance."  In  Pape  v.  Bank,  20  Kan. 
440,  the  supreme  court  of  Kansas  said:  "if 
any  amendment  were  necessary,  it  will  be  con- 
sidered as  made  by  this  court."  In  Gas  Co. 
V.  SchUefer,  22  Kan.  468,  it  is  said:  "Hence, 
though  no  formal  amendment  was  made,  we 
think  that,  as  plaintiff  was  entitled  to  in- 
terest, and  as  the  defendant  was  clearly  no- 
tified of  plaintiff's  intention  to  claim  Interest, 
we  may  fairly  treat  the  case  as  though  an 
amendment  was  In  fact  made,  and  hold 
that  no  substantial  rights  of  defendant  have 
been  prejudiced."  In  Grandstaff  v.  Brown, 
23  Kan.  176,  it  is  stated:  "It  some  of  the  al- 
legations of  the  petition  might  be  consider- 
ed as  slightly  defective,  still  the  petition  may 
now.  be  considered  as  amended  so 'as  to  moke 
its  allegations  correspond  to  the  facts  prov- 
ed." In  the  case  of  Bummer  v.  I^mphear, 
32  Kan.  430,  4  Pac.  865,  thU  language  U 
used:  "If,  however,  there  was  any  variance 
between  the  prayer  of  the  petition  and  the 
judgment  rendered,  the  petition  could  have 
been  amended,  and  the  judgment  will  not  be 
reversed  on  account  of  such  variance."  In 
Tipton  V.  Warner,  47  Kan.  606*  28  Pac.  712, 
the  court  states  the  rule  thus:  "The  petition 
is  not,  perhaps,  as  full  and  complete  as  it 
should  be  to  constitute  an  action  to  declare 
and  enforce  a  trust  against  Tlpt(»i.  but  as 
the  evidence  is  sufficient  to  support  such  a 
cause  of  action,  and  also  to  support  the  judg- 
ment of  the  court,  and  as  the  petition  might 
have  been  amended  to  conform  to  the  evi- 
dence, this  court  will  not  reverse  the  judg- 
ment of  the  court  below,  but  will  consider 
the  petition  as  having  been  amended  to  con- 
form to  the  facts  proved  and  the  judgment 
of  the  coiu't"  And  in  as  late  a  case  as  Liop^ 
V.  State,  4S  Kan.  540,  29  Pac.  687,  although 
holding  that  the  rule  could  not  'be  applied  in 
the  case  there  determined,  because  the  par- 
ties had,  at  every  opportunity,  objected  to 
the  Insufficiency  of  the  allegations  of  the  pe- 
tition, the  supreme  court  of  Kansas  clearly 
defined  what  the  rule  Is  where  the  parties  up- 
on the  trial  treat  the  pleadings  as  amended, 
and  say:  "If  the  case  bad  been  tried  by  all 
the  parties  as   If  the  pleadings  had   been 
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amuided,  or  if  no  objection  liad  been  taken 
to  the  proof  of  all  tbe  cliargee  of  the  official 
ttfms  of  Iioper  as  county  treasurer,  we 
might  ctHisider  the  pleadings  as  amended  to 
conform  to  the  facts  proved.' '  These  decisions, 
then,  clearly  define  the  rule  to  be  that,  if  the 
case  is  one  -in  which  amendments  should, 
npon  an  application,  have  been  allowed,  and 
the  case  is  tried  without  any  objection  to 
the  defects  which  appear  in  the  pleadings,  the 
supreme  court  will  treat  tbe  amendment  as 
baying  been  made. 

We  come  now  to  the  primary  and  real  ques- 
tion in  the  case  at  bar.  With  the  answer 
filed  in  the  case  by  the  defendant,  could  the 
pleadings  hare  been  amended  so  as  to  entitle 
tbe  plaintiff  to  recover  upon  his  contract 
with  the  defendant  to  take  the  plaintiff's  in- 
terest in  the  cattle  and  pay  him  back  his  ad- 
vancement of  $1,5007  It  will  be  observed 
that  It  is  the  answer  filed  by  the  defendant 
which  first  brought  the  auestion  of  the 
rights  of  these  parties  growing  out  of  this 
partnership  transaction  into  controversy  into 
this  case.  The  plaintiff  In  his  petition  plead- 
ed nothing  with  reference  to  it,  and  there 
was  no  obligation  whatever  on  the  part  of 
the  defendant  to  bring  it  into  the  case.  His 
general  denial  would  have  admitted  as  com- 
plete a  defotse  to  the  plaintiff's  allegation 
tliat  the  money  was  received  by  the  defend- 
ant as  a  loan,  as  would  the  allegation  that 
it  was  paid  by  plaintiff  as  an  advancement 
in  a  partnership  arrangement  The  defend- 
ant himself  chose  to  open  the  controversy  in 
this  respect  He  chose,  also,  to  allege  that 
the  partnership  was  still  in  existence  and 
was  still  undetermined,  and  tliat  the  plain- 
tiff's $1,500  was  still  invested  in  the  partner- 
ship property.  All  of  this.  It  is  true,  the 
plaintiff  denied  by  Us  reply,  in  which  be 
failed  th§n  to  allege  that  tbe  plaintiff  had 
agreed  to  pay  him  the  $1,500  upon  the  settle- 
m«it  of  the  partnership  transaction.  This 
latter  failure  however,  could  cut  but  little 
figure,  for  the  case  was  tried,  as  we  hare  a 
right  to  presume  it  was,  the  same  as  if  such 
an  allegation  were  contained  in  the  r^ly. 
Of  course,  such  an  allegation  in  the  reply 
would  have  been  wholly  inadmissible,  as  it 
made  a  new  issue,  if  the  defendant  liad  not 
brought  this  question  into  the  controversy. 
The  allegations,  for  the  purpose  of  trying 
this  issue,  are,  no  doubt,  defective  In  both 
plaintiff's  pleadings,  but  these  defects  are 
cured  by  the  pleadings  of  the  opposite  party 
and  by  the  subsequent  proceedings  in  the 
case.  Grandstaff  v.  Brown,  23  Kan.  176; 
Clay  V.  Hildebrand,  34  Kan.  694,  9  Pac.  466; 
Sanford  v.  Weeks.  89  Kan.  649,  18  Pac.  823. 
Upon  this  subject  the  supreme  court,  in  the 
case  of  Clay  y.  Hildebrand,  say:  .  "We  think 
the  allegations  of  the  plaintiff's  petition  as 
against  Walraff  are  defective,  but  by  Wai- 
mff's  subsequent  appearance  in  tbe  case,  his 
answer,  his  going  to  trial  without  objection, 
his  Introducing  evidence  as  though  the  is- 
sues were  aU  properly  made  ap,  and  bis 
v.4lP.no.2 — 8 


making  no  objection  in  the  court  below  at 
any  time,  we  think  he  waived  and  cured  tbe 
defective  allegations  of  the  petition  and  sub- 
mitted his  case  to  the  court  below  upon  its 
merits."  It  is  true  that  the  plaintiff  in  er- 
ror did  make  an  objection  in  tbe  court  be- 
low, but  this  objection  was  not  made  until 
after  the  judgment  was  rendered,  and  there- 
fore the  case  comes  substantially  within  the 
language  of  the  supreme  court  just  above 
given.  But  whether  the  answer  of  the  de- 
fendant and  the  subsequent  proceedings 
were  such  as  to  cure  the  serious  defects  In 
the  plaintiff's  pleadings  or  not.  he  certainly 
was  the  party  who  first  brought  the  question 
as  to  the  partnership  transaction  into  the 
case,  and  he  assisted,  as  much  as  an  oppo- 
site party  could,  to  bring  the  case  within  the 
class  of  cases  in  which  other  issues  than 
those  first  proposed  may  be  brought  into  tbe 
case  by  amendment 

Now  as  to  whether  this  is  one  of  the  cases 
where  so  great  a  change  could  properly  be 
made  In  the  issues  by  amendment  must  like- 
wise be  determined  from  a  consideration  of 
the  Kansas  decisions  on  the  question,  and- 
the  rule  deduced  from  illustrations  from 
which  the  principle  which  governs  these 
cases  can  be  gathered.  The  cases  are  num- 
erous in  the  Kansas  Beports,  and  it  will  not 
be  dUficult  to  arrive  at  a  correct  conclusion 
after  we  have  observed  what  the  decisions 
there  have  been  and  were  before  we  adopted 
their  Code.  In  the  case  of  Railroad  Oa  t. 
Caldwell,  supra,  the  petiticm  sought  to  charge 
the  defendant  for  damages,  resulting  by  tbe 
negligence  of  tbe  defendant  as  a  common 
carrier,  to  the  property  of  the  plaintiff.  The 
special  verdict  of  the  jury  found  tliat  the 
property,  had  been  shipped  under  a  special 
agreement.  Jitdgment  was  had  for  the  plain- 
tiff, and  on  appeal  tbe  supreme  court  held 
that  it  was  a  case  where  an  amendment 
ought  to  have  been  allowed  to  the  petition  to 
conform  tbe  judgment  to  the  facts  proved, 
and  the  judgment  below  was  afilrmed.  The 
petition  in  the  case  of  Railway  Go.  v.  Mon- 
telle,  10  Kan.  119,  sought  to  charge  the  de- 
fendant for  certain  goods  which  it  alleged 
had  been  delivered  to  the  railroad  company 
to  be  carried  for  a  reasonable  reward,  and 
the  issue  was  changed  so  that  the  plaintiff 
recovered  on  proof  that  he  was  a  passenger 
and  that  the  goods  were  his  baggage  to  be 
carried  by  virtue  of  his  being  a  passenger. 
In  Railway  Co.  v.  Salmon,  14  Kan.  512,  an 
amendment  was  allowed  to  tbe  petition  so  as 
to  charge  the  defendant  for  damages  on  ac- 
count of  the  negligent  killing  of  the  deceased 
as  an  employg  of  the  railroad  company, 
while  the  original  petition  charged  the  negli- 
gent killing  of  the  deceased  as  a  passenget 
on  the  train  of  the  railroad  company.  In  the 
case  of  Hanlln  v.  Baxter,  20  Kan.  134,  it  was 
held  proper  in  a  justice  court  to  amend  the 
bill  of  particulars  by  striking  out  the  name 
of  the  plaintiff  and  substituting  an  entirely 
different  party  as  the  person  against  whom 
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the  injury  was  committed,  tlie  alleged  tres- 
pass being  claimed  to  have  been  upon  the 
premises  and  possessions  of  the  latter  party, 
but  the  Injury  done  by  the  defendant  being 
the  same  as  that  stated  In  the  original  com- 
plaint. In  the  case  of  Gas  Co.  t.  Schliefer, 
supra,  It  is  held  that  a  Judgment  for  interest 
which  the  plaintiff  neither  asked  nor  prayed 
for,  but  which  was  allowed  upon  the  Instruc- 
tion of  the  court  to  the  Jury,  should  not  be 
i-eversed,  because  the  trial  court  might  have 
permitted  an  amendment  to  the  petition. 
The  plaintiff.  In  the  case  of  Railroad  Co.  v. 
Hays,  29  Kan.  193,  was  allowed,  after  Judg- 
ment in  the  Justice  court  and  on  appeal  by 
the  def^idant  to  the  district  court,  to  amend 
his  bill  of  particulars  from  a  cause  of  action 
at  common  law  for  the  negligent  Idlling  of  a 
cow  to  a  statutory  cause  of  action  for  the 
Injury.  In  the  case  of  Reed  v.  Cooper,  30 
Kan.  574, 1  Pac.  822,  It  was  held  proper  after 
Judgment  In  a  Justice  court  and  appeal  by 
the  defendant  to  the  district  court,  and  after 
all  the  evidence  Is  siibmitted  In  the  district 
court,  to  permit  the  plaintiff  to  amend  bis 
bill  of  particulars  so  as  to  show  that  be  Is 
seelcing  to  recover  as  administrator  of  an  es- 
tate and  not  In  his  Individual  capacity.  It 
was  held  proper  in  the  case  of  Packing  & 
P.  Co.  V.  Casing  Co.,  34  Kan.  HO,  8  Pac.  403, 
for  the  plaintiff  to  amend  its  petition  so  as 
to  allege  that  the  defendant  was  a  copartner- 
ship consisting  of  numerous  named  individ- 
uals, instead  of  a  corporation,  as  alleged  in 
the  original  petition.  In  the  case  of  Rail- 
way Co.  V.  Rice,  36  Kan.  593,  14  Pac.  229,  It 
was  held  that,  where  a  petition,  Intending  to 
state  a  cause  of  acti(m  for  unlawful  arrest 
and  imprisonment,  sufficiently  states  a  cause 
of  action  for  false  Imprisonment,  and  where 
the  evidence  clearly  shows  a  cause  of  action 
for  false  imprisonment,  abd  the  defendant  is 
not  misled,  the  plaintiff  had  the  right  at  any 
time  during  the  trial,  and  possibly  at  any 
time  before  or  after  Judgment,  to  amend  the 
petition  80  as  to  make  it  state  a  good  cause 
of  action  for  false  Imprisonment.  In  Bogle 
V.  Gordon,  39  Kan.  31,  17  Pac.  867,  It  is  held 
that  a  petition  on  a  cause  of  action  for  money 
had  and  received  may  be  amended  so  as  to 
charge  that  the  defendant  wrongfully,  know- 
ingly, fraudulently,  and  unlawfully  appro- 
priated and  converted  the  money  to  his  own 
use,  and  that  such  an  amendment  does  not 
change  the  cause  of  action  when  it  is  evi- 
dent that  the  amended  petition  is  concerning 
the  same  transaction  set  forth  In  the  original 
one.  In  Organ  Co.  v.  Lasley,  40  Kan.  521, 
20  Pac.  228,  the  plaintiff  sued  to  recover  the 
possession  of  an  organ  which  had  been  sold 
upon  a  contract  that  the  defendant  would 
pay  for  the  same  the  sum  of  $100,  In  a  num- 
ber of  payments  at  stated  times,  the  property 
to  remain  that  of  the  organ  company  until 
paid  tor,  and  a  part  of  which,  it  was  claimed 
by  the  organ  company,  had  not  been  paid. 
The  defendant  admitted  that  he  still  owed  on 
the  property  the  sum  of  f  16,  but  be  alleged 


he  had  made  a  tender  of  the  amount.  On 
the  trial  the  court  found  that  all  the  amounts 
had  been  paid  before  suit  was  brought,  and 
that  the  defendant  was  entitled  to  the  pos- 
session of  the  organ.  In  the  supreme  court 
it  was  claimed  that  there  was  a  fatal  vari- 
ance between  the  Issues  and  the  proof,  but 
this  contention  was  denied,  and  the  supreme 
court  held  that  the  case  should  be  considered 
as  if  the  proper  amendment  had  been  made. 
In  Railway  Co.  v.  McCally,  41  Kan.  639,  21 
Pac.  574,  the  action  was  brought  for  personal 
Injuries  to  a  brakeman  occasioned  by  the 
negligence  of  the  defendant,  and  it  was  al- 
leged that  at  the  time  of  the  injury  he  was 
riding  upon  the  pilot  of  the  engine.  Upon 
the  issue  formed  by  the  denial  of  the  defend- 
ant, the  case  was  tried  to  a  Jury,  and  In  an- 
swer to  one  of  the  special  questions  the  Jury 
answered  that  McCally.  at  the  time  he  was 
injured,  was  not  riding  on  the  pilot  of  the 
engine.  The  evidence  showed  that  he  was 
standing  upon  the  platform  above  the  pilot 
of  the  engine,  and  after  Judgment  the  trial 
court  allowed  an  amendment  to  make  the  pe- 
tition correspond  In  this  respect  to  the  facts 
proved,  and  the  supreme  court  refused  to 
disturb  the  Judgment.  In  the  case  of  Tipton 
V.  Warner,  47  Kan.  606,  28  Pac.  712,  an  ac- 
tion was  brought  for  the  recovery  of  money 
alleged  to  be  due  the  plaintiff  because  of  the 
defendant's  breach  of  trust  In  falling  to  con- 
vey to  plaintiff  the  title  to  certain  tracts  of 
land  which  had  been  located  with  land  war- 
rants furnished  by  plaintiff  under  an  agree- 
ment to  convey  the  same  to  plaintiff,  and 
also  to  recover  a  certain  sum  of  money  loan- 
ed the  plaintiff.  The  petition  set  up  the 
facts  with  reference  to  the  procuring  of  title 
to  the  land  by  the  defendant  and  his  refusal 
to  convey,  constituting  a  breach  of  trust,  but 
only  sought  a  money  Judgment  Upon  the 
trial  the  plaintiff  recovered  the  money  Judg- 
ment, and  was  also  decreed  an  equity  In  a 
part  of  the  land.  On  appeal  the  supreme 
court  held  that  it  would  have  been  proper 
to  have  amended  the  petition  so  as  to  consti- 
tute a  good  cause  of  action  to  declare  and 
enforce  the  trust  against  Tipton,  and  as  the 
evidence  supported  such  an  action,  and  the 
court  had  rendered  such  a  Judgment,  the 
supreme  court  would  consider  the  petition  as 
having  been  amended. 

These  cases  we  consider  quite  clearly  lu 
point,  and  authority  permitting  an  amend- 
ment to  be  considered  as  made  in  the  case  at 
bar.  In  the  ease  of  Bogle  v.  Gordon,  supra, 
the  plaintiff  sued  for  a  particular  sum  of 
money  bad  and  received  by  the  defendant 
for  the  use  and  benefit  of  the  defendant 
The  amendment  permitted  the  cause  of  ac- 
tion to  be  changed  from  one  for  the  recovery 
of  a  sum  of  money  on  account  to  one  for  the 
unlawful  conversion  of  the  same  money. 
But  it  was  the  same  sum  of  money,  it  was 
the  same  person  who  owed  it,  and  It  was  be- 
tween the  same  parties,  and  for  the  recovery 
of  the  same  amount     So,  In  the  case  at  bar. 
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iti«  action  la  for  the  recovery  of  the  sum  of 
$1,500,  with  Interest.  It  Is  money  due  and 
owing  from  the  defendant  to  the  plaintiff, 
and  we  cannot  observe  any  prejadice.  and 
none  Is  alleged  to  have  occurred,  to  ihe  uu- 
fendant  on  account  of  changing  the  formal 
allegation  as  to  the  nature  of  this  Indebted- 
ness. The  authorities  cited,  giving  illustra- 
tions (^  cases  where  such  amendments  may 
be  made,  as  well  as  the  language  of  our  stat- 
ute itself,  show  that  what  la  aimed  at  under 
our  Ck>de  of  Procedure  Is  the  protection  of 
th»  rights  of  the  parties  In  giving  them  an 
oppmtunl^  to  fairly  and  fuUy  litigate  prop- 
erty concerns  between  them,  and  not  to  per- 
mit a  party  to  be  defeated  In  the  relief  be 
asks  on  account  of  the  objections  to  form, 
particularly,  tmless  these  objections  are 
made  at  the  proper  tlm^  and  If  he  has  waiv- 
ed them  until  after  the  trial  oi  the  cause, 
and  has  litigated  the  controversy  on  its  mer- 
its, he  cannot  then  assert  the  invalidity  of 
the  Judgment  on  account  of  a  variance  which 
has  not  in  any  way  been  to  his  prejudice. 
Our  Code  vests  a  broad  discretionary  power 
in  the  trial  court  to  permit  amendments  in 
the  pleadings  or  proceedings,  in  matter  and 
of  parties,  either  before  or  after  judgment, 
and  we  cannot  say  that  the  court  abused 
this  discretion  where  it  is  not  shown  that 
the  party  complaining  has  been  injured  by 
the  court's  either  permitting  the  amendment 
to  be  made  or  considering  the  amendment  as 
mada  The  judgment  below  Bbould  not  be 
reversed  on  account  of  the  variance  between 
the  pleadings  and  the  findings  of  the  court 
The  only  other  question  urged  for  our  con- 
sldeiation  In  the  brief  of  plaintiff  in  error 
is  that  there  was  not  sufficient  consideration 
for  the  promise  of  Zachariah  Mulball  to  re- 
pay to  Joseph  Mulliall  this  $1,&00  invested 
on  February  10,  1893,  in  the  cattle  business. 
It  Is  claimed  that,  as  the  court  found  that 
this  promise  was  made  to  repay  Joseph  Mul- 
ball this  money  "after  It  appeared  that  the 
Raid  cattle  deal  entered  Into  by  said  parties 
would  not  prove  profitable,  and  might  re- 
sult In  loss."  Zachariah  Mulhall  would  re- 
ceive leas  than  $1,500  from  said  property, 
•ad  therefore  there  would  not  be  sufficient 
consideration  for  the  payment  of  $1,500. 
This  contention  is  untenable,  both  as  a  con- 
clusion of  fact  and  as  a  proposition  of  law. 
The  finding  of  the  court,  it  is  true.  Indicated 
that  the  business  would  not  prove  profitable, 
bat  it  did  not  hold  that  there  would  be  a 
loss.  There  might  tte  a  loss,  but  there  might 
also  be  a  profit,  and  this  was  the  chance  that 
the  defendant  was  taking  In  making  the 
contract  However,  if  it  were  true  as  a  fact 
fully  determined  that  there  would  be  an  ac- 
tual loss  in  the  business,  tills  would  not  pre- 
vent there  being  sufilcient  consideration  toe 
the  contract  There  was  property  there,  and 
Joseph  Mulhall  was  the  owner  of  an  interest 
tn  the  pnqierty,  and  whether  it  would  have 
netted  him  something  over,  exactly,  or  some- 
thing less  than,  |1,500,  It  would  make  no  dif- 


ference. No  fraud  Is  claimed  to  have  beeu 
practiced  In  making  this  contract  It  Is  not 
claimed  but  wliat  Zachariah  Mulhall  knew 
exactly  what  be  was  getting,  and,  Imowlng 
this,  there  was  an  ample  consideration  to 
support  the  contract  and  whether  or  not 
this  consideration  is  adequate,— that  is,  fnlly 
equal  in  value  to  the  money  promised  to  be 
given  In  return  therefor,— makes  no  differ- 
ence. The  consideration  was  sufficient 
Lawson,  Coat  i  93;  Blsh.  Oont  |  46;  Davis 
V.  Steiner,  14  Pa.  St  275;  Shepard  v. 
Rhodes,  7  R.  L  470;  Bari  t.  Peck,  64  N.  X. 
69«. 

Having-  determined  both  questions'  relied 
upon  for  a  reversal  against  the  plaintiff  in 
error,  tba  judgment  of  the  cotirt  below  Is  af- 
firmed. All  the  Justices  concurring,  except 
DALB,  J.,  not  sitting. 


(22  Nev.  417) 

STATE  ex  reL  PYNB  v.  LA  ORAVB,  State 

Comptroller.    (No.  1,430.) 

(Supreme  Orart  of  Nevada.    Aog.  9,  1B95.) 

MluTiA— Allow ANOS   fob   Abuort  — Audi*  oi 

Claims— PsTiTios  ros  Mandamus. 

1.  Under  St  1895,  p.  109,  {  11,  declaring  it 
the  dntr  of  a  conoty  to  provide  an  armory  for 
militia  compaoies  within  it  and  proTlding  that 
all  claims  for  expense  therefor  shall  be  audited 
and  approved  by  the  board  of  military  auditors, 
and,  ou  approval  of  snch  claims,  they  shall  l>e 
presented  to  the  state  comptroller,  who  shall 
draw  his  warrant  on  the  state  treasurer  for  the 
amoi^nt  so  approved,  and  on  its  presentation 
the  treasurer  shall  pay  the  same,  such  expenses 
not  to  exceed  $75  per  month  for  each  company, 
it  is  only  aetaal  expense,  not  exceeding  $75  a 
month,  that  is  a  charge  against  the  state. 

2.  A  claim  agaiiut  the  state  for  expense  of 
an  armory,  If  not  properly  chargeable  agninst  it 
does  not  become  a  legal  demand  simply  bpcause 
audited  and  approved  by  the  boards  designated 
to  pass  on  such  claims. 

3.  A  petition  for  mandamas  must  show  on 
Its  face  a  clear  legal  right  to  that  which  Is  de- 
manded. 

Petition  for  mandamus,  on  the  relation  of 
George  D.  Pyne,  against  O.  A.  La  Grave, 
state  comptroller.    Writ  denied. 

J.  Poujade,  for  relator.  Rotjt  M.  Beatty, 
Atty.  Gen.,  for  respondent 

BELKNAP,  J.  This  Is  an  application  for 
a  writ  of  mandamus  requiring  respondent 
as  comptroller  pf  state,  to  draw  his  warrant 
In  favor  of  relator,  as  secretary  of  Company 
B.  first  regiment  Nevada  National  Guard, 
for  the  rent  of  an  armory  for  the  company 
for  the  month  of  April.  1895.  The  statute 
under  which  the  claim  Is  made  is  as  follows: 
"Sec  U.  It  shall  be  the  duty  of  the  board 
of  county  commissioners  of  any  county  In 
which  public  arms,  accouterments,  or  mili- 
tary stores  are  now  had  or  shall  hereafter 
be  received  for  the  use  of  any  volunteer 
organized  militia  company  to  provide  a 
suitable  and  safe  armory  for  organized  mili- 
tia companies  within  said  county.  All 
claims  for  the  expense  of  procuring  and 
maintaining  armories  sliall  be  audited  and 


Digitized  by 


Google 


llff 


PACIFIC  REPORTER,  Vol.  41. 


(Or. 


approved  by  the  board  of  military  auditors, 
«nd  upon  approval  of  such  claims  they  shall 
be  presented  to  the  state  controller  who 
shall  draw  his  warrant  upon  the  state 
treasury  for  the  amount  so  approved,  and 
upon  presentation  of  said  warrant,  the  state 
treasurer  shall  pay  the  same  out  of  the  gen- 
eral fund.  Such  expenses  shall  not  exceed 
seventy-five  ($75)  dollars  per  month  for  any 
■company  except  that  each  company  regular- 
ly drilling  with  field  pieces  or  machine  guns, 
and  using  horses  therewith,  may  be  allowed 
an  additional  sum  not  to  exceed  twelve  and 
50/100  ($12.50)  dollars  per  month  for  each 
piece  or  gun."  St  1895,  p.  109.  In  his  peti- 
tion lelator  states  that  the  couniy  commis- 
sioners of  Storey  county  provided  an  armory 
for  the  nse  of  the  company  during  the  period 
mentioned,  and  that  a  claim  amounting  to 
the  sum  of  $75  therefor  was  audited  and  ap- 
proved by  the  board  of  military  auditors  and 
the  state  board  of  examiners,  etc.  It  will  be 
observed  that  the  statute  provides  that  the 
county  commissioners  shall  provide  a  suitable 
and  safe  armory;  but  whether  they,  or  the 
owners  of  the  armory  building,  or  the  com- 
pany, shall  present  the  claim  for  the  exi>ense 
of  so  doing.  Is  not  clear.  But,  aside  from  this, 
It  is  beyond  controversy  that  it  is  only  the 
actual  expense  incurred  in  procuring  and 
maintaining  an  armory,  not  to  exceed  $75 
a  month,  that  shall  constitute  a  charge 
against  the  state.  Upon  this  point  the  peti- 
tion is  silent  It  says  nothing  about  the  ac- 
tual expense,  nor  that  any  such  expense  has 
ever  been  Incurred;  and  without  such  state- 
ment the  petition  fails  to  state  facts  show- 
ing that  the  demand  is  a  legal  one  against 
the  state. 

Claims  that  are  not  properly  chargeable  to 
the  state  do  not  become  legal  demands  sim- 
ply because  audited  and  approved  by  th» 
boards  mentioned.  All  the  decisions  agree 
that  the  writ  will  not  issue  unless  the  appli- 
cant shows  a  clear  legal  right  to  the  relief 
demanded.  Thus,  in  Illinois  &  M.  Canal 
Trustees  v.  People,  12  111.  248,  where  a  ques- 
tion Involving  a  similar  principle  arose,  the 
court  said:  "It  is  Insisted  that  the  aitcma- 
ttve  mandamus  Is  too  defective  to  suHtaui 
the  judgment.  An  alternative  mandamus 
becomes  the  foundation  of  all  the '  subse- 
quent proceedings  in  the  case.  It  answers 
the  same  purpose  as  the  declaration  in  <»- 
dlnary  actions.  It  must  show  on  its  face  a 
clear  right  to  the  relief  demanded  by  the 
relator.  It  must  distinctly  set  forth  all  the 
material  facts  on  which  he  relies,  so  that 
the  same  may  be  admitted  or  traversed.  The 
defendant  is  called  upon  to  perform  the  par- 
ticular act  sought  to  be  enforced,  or  by  a 
return  deny  the  facts  alleged  In  the  writ, 
or  state  other  matters  sufficient  to  defeat 
the  relator's  application.  •  •  •  In  this 
case,  the  alternative  mandamus  is  fatally 
defective.  It  does  not  set  forth  the  facts  on 
which  the  relators  rely.  »  •  •  This  Is  like 
the  case  of  a  writ  of  error  brought  to  re- 


verse a  Judgment  entered  on  a  declaratton 
showing  no  cause  of  action.  *  •  *  The  pro- 
ceedings fall,  for  want  of  a  prapet  founda- 
tion to  sustain  them."  Again,  in  LAvalle  v. 
Soucy,  96  IlL  467,  it  is  said:  "A  writ  of 
mandamus  will  be  awarded  only  In  a  case 
when  the  party  applying  for  it  shows  a  clear 
right  to  have  the  defendant  do  the  thing 
which  he  is  sought  to  be  compelled  by  nutn- 
damus  to  do.  People  v.  Giann,  70  UL  232. 
The  petition  must  show  upon  Its  face  a  clear 
legal  right  to  the  relief  demanded,  and  every 
material  fact  on  which  the  petitioner  relies 
must  be  distinctly  set  forth."  Having 
reached  the  conclusion  that  the  writ  must 
be  dismissed,  It  is  not  necessary  now  to 
determine  the  further  question  whether  an 
appn^rlation  f<H-  its  payment  has  been 
made.    Writ  denied.^ 

BIOELOW,  C  J.,  and  BONNIFIBLD,  J., 
concur. 


(£7  Or.  584) 
8T1NS0N  V.  HARDY  et  aL 
(Supreme  Court  of  Oregon.    July  20,  1885.) 
MiNINS  Lbasb. 
A   license  foi   poaoession   of  a  mining 
claim,  which,  by  the  terms  of  the  InBtrument 
creating  it,  is  made  exclusive  and  irrevocable, 
and  which,  by  reason  of  expenditures  of  the 
licensee  in  the  development  of  the  mines  under 
the  agreement,  haa  become  a  license  coupled 
with  an  interest,  nnder  which  possession  may 
be  maintained  against  the  world,  is  a  lease  with- 
in Act  Feb.  20,  1891,  |  1,  securing  a  lien  for 
work  and  materials  furnished  for  the  working 
of  a  mine,  which  shall  attach  to  the  mine,  pro- 
vided that  this  section  shall  not  apply  to  the 
owners  of  a  mine  worked  by  a  lessee. 

Appeal  from  circuit  court,  Baker  county: 
Morton  D.  Clifford,  Judge. 

Action  by  William  Stlnson  against  O.  B. 
Hardy  and  others  to  foreclose  miners'  liens. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

William  Smith,  for  appellant  M.  h.  Olm- 
sted, for  respondents. 

WOLVBRTON,  J.  This  is  a  suit  to  fore- 
close three  several  miners'  liens  claimed  for 
work  and  labor  done  and  performed  at  the 
instance  of  the  defendant  O.  B.  Hardy,  who 
was  operating  certain  mining  properties  un- 
der the  following  agreement  with  the  own 
ers  thereof,  vis.: 

"This  indenture,  made  and  entered  Into 
this  12th  day  of  October,  1883,  by  and  be- 
tween O.  M.  Berry,  O.  M.  Colier,  L.  M.  Bar- 
nett,  and  X  M.  Bamett  his  wife,  and  D.  L. 
Choate,  as  lessors,  of  Baker  county,  Oregon, 
the  parties  hereto  of  the  first  part,  and  O. 
B.  Hardy,  lessee,  the  party  of  the  second 
part,  and  of  the  same  place,  wltnesseth: 
That  whereas,  the  said  lessors,  the  parties 
of  the  first  part,  have  by  their  Joint  deed  of 
conveyance,  under'  their  hands  and  seals, 
and  of  even  date  herewith,  conveyed  to  the 
said  lessee  all  their  rights,  tltle^  and  Interest 
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In  and  to  those  two  certain  quarts  mlnea 
situated  in  Baker  connty,  state  of  Oregon 
[here  follows  a  description  of  the  mlnea], 
and  therein  covenantlnc  that  the  said  min- 
ing claims  bad  been  recorded  and  worked,  as 
required  by  law,  to  the  extent  of  one  hun- 
dred dollars  worth  on  each  of  aald  claims 
for  each  year  since  its  location,  and  have 
been  continuously  worked  theretofore  by 
themselves,  their  predecessors-  In  interest, 
for  the  purpose  of  holding  the  same,  and 
making  the  same  valid  as  locations.  And 
wttereas,  said  deed  so  executed  and  acknowl- 
edged is  delivered  as  an  escrow  to  the  First 
National  Bank  of  Baker  City.  Baker  county, 
state  of  Oregon,  to  be  kept  upon  condition  of 
the  full  and  complete  payment  by  the  said 
party  of  the  second  part  herein,  his  heirs  or  as- 
signs, of  the  sum  of  twenty  thousand  dollars 
($20,000)  to  the  said  first  parties,  their  order, 
heirs  or  assigns,  on  or  before  the  first-  day  of 
January,  1895,  and  upon  said  condition  to  be 
delivered  to  the  said  second  i)arty  herein,  his 
heirs  or  assigns,  as  the  deed  of  the  said  first 
parties  herein  of.  In,  and  to  the  premises 
therein  and  herein  described.  And  whereas, 
said  escrow  so  dellvored,  upon  condition  that 
said  mines  be  leased  by  the  said  first  parties 
herein  to  the  said  second  party  herein  until 
the  fulfillment  of  or  breach  of  the  conditions 
of  said  escrow:  I}ow,  therefore,  in  order  to 
carry  out  the  terms  of  said  escrow,  the  said 
parties  of  the  first  part  do  hereby  deliver  un- 
to the  possession  of  the  said  second  party  the 
above-named  quartz  mines,  with  their  ap- 
purtenances, with  the  full  right,  power,  and 
privilege  and  authority,  and  without  let  or 
hindrance,  except  as  herein  expressed,  to  ex- 
tract the  ore  therefrom,  and  to  work  the 
same  by  whatever  machinery  or  appliances 
the  said  second  party  may  employ  for  the 
pnrpose  of  preparing  for  and  working  the 
same  and  taking  the  ore  therefrom,  crushing 
the  same,  extracting  the  gold  therefrom,  and 
otherwise  using  and  operating  the  said  mine 
In  a  proper  and  miner-like  manner,  doing  no 
willful  or  unnecessary  injury  thereto,  and  In 
developing  the  same  for  the  period  from  this, 
conthmally  next  ensuing,  until  the  first  day 
of  January,  1885:  provided,  nevertheless,  that 
the  said  second  party,  the  lessee  herein  nam- 
ed, shall  at  all  proper  times  permit  either  one 
of  said  lessors  whom  a  majority  of  them 
may  choose,  at  all  proper  times  during  the 
continuance  of  this  lease,  to  enter  upon  said 
mine  and  inspect  the  manner  in  which  the 
same  is  being  managed  and  worked  by  said 
lessee,  and  inspect  and  be  Informed  for  the 
benefit  of  said  lessors  of  the  character  and 
amount  of  the  yldd  of  the  ore  extracted 
from  said  mine.  And  provided,  further,  that 
said  ore  taken  from  said  mine  by  said  lessee 
shall  be  crushed  and  the  mineral  extracted 
therefrom  in  a  proper  manner,  and  at  such 
intervals,  in  such  quantities,  as  Is  usual  in 
the  working  of  mines  of  that  character  In 
that  vicinity;  and  the  said  lessee  shall  pre- 
sprre  said  mine,  and  all '  machinery,  erec- 


tions, and  appliances  erected  thereon,  free 
from  incumbrances  and  liens,  to  the  end  that 
the  same  may  be  delivered,  in  the  event  of 
bis  fUlure  to  purchase  the  same,  back  to  the 
said  lessors,  at  the  expiration  of  this  lease, 
free  from  any  such  liens  or  incumbrances. 
And  provided,  further,  that  all  expense  in- 
curred in  procuring  machinery,  appliances, 
assistance,  or  otherwise  in  developing  or 
working  said  mine,  crushing  the  ore  there- 
from, and  aU  other  expenses  shall  be  borne 
by  the  said  lessee,  and  he  shall  save  the 
said  lessors  harmless  from  all  such  exipense, 
without  charge  therefor.  And  provided,  fur- 
ther, that  the  said  lessee  shall  and  is  hereby 
granted  the  right  and  privilege  of  applying 
all  the  proceeds  and  yield  arising  from  the 
working  of  said  mine,  and  extracting  the 
metal  and  bullion '  therefrom,  after  deduct- 
ing and  paying  such  expenses  for  machinery 
and  otherwise,  to  the  payment  of  the  pur- 
chase price  of  said  mine  to  the  said  lessors; 
and  the  said  lessors  hereby  covenant  and 
agree  to  accept  and  receive  the  same  as 
such  payment  upon  said  purchase  price. 
And  provided,  further,  that  in  the  event  of 
the  failure  of  said  lessee  to  complete  this 
contract  or  to  fulfill  his  said  contract  of 
purchase  on  or  before  the  time  limited  there- 
for, then  and  in  that  event  all  buildings, 
machinery,  and  permanent  appliances  or  im- 
provements erected  upon  said  mine  by  the 
said  lessee  in  pursuance  of  these  presents 
shall  be  forfeited  to  and  become  the  property 
of  and  be  surrendered  to  the  said  lessors  as 
a  part  of  said  mine.  And  the  said  lessee, 
being  the  party  of  the  second  part  herein 
named,  with  full  knowledge  of  the  terms  and 
conditions  of  the  foregoing  Instrument,  both 
hereby  promises,  covenants,  and  agrees  to 
conform  to  and  abide  by  all  the  terms,  con- 
ditions, and  contracts  on  his  part  herein  re- 
quired and  set  forth;  and  to  tnat  end  doth 
hereby  bind  himself,  his  heirs  and  assigns, 
to  keep  and  perform  the  same.  In  testi- 
mony whereof,  the  respective  parties  hereto 
have  hereunto  set  their  hands  and  seals  in 
duplicate  this  12th  day  of  October,  A.  D.  1893. 
C.  M.  Berry.  O.  M.  Ooller.  L.  M.  Barnett 
J.  M.  Barnett.    O.  B.  Hardy. 

"Witness  to  signatures  of  C.  M.  Berry,  O. 
M.  Coller,  Ii.  M.  Barnett,  end  O.  B.  Hardy: 
T.  Oalvln  Hyde.    Sam  Carpenter." 

The  liens  are  claimed  under  section  1  of  an 
act  entitled  "An  act  for  securing  liens  for 
laborers  on  mining  claims  and  material  men, 
and  prescribing  the  manner  of  their  enforce- 
ment," approved  February  20,  1891,  which 
provides,  in  effect,  that  every  person  who 
shall  do  work  or  furnish  materials  for  the 
working  or  development  of  any  mine,  lode, 
mining  claim,  or  deposit  yielding  metals  or 
minerals  of  any  kind,  or  for  the  working  or 
development  thereof,  and  all  persons  who 
shall  do  work  or  furnish  material  upon  any 
shaft,  tunnel,  incline,  adit,  drift,  or  other 
excavation  designed  or  used  for  the  pnrpose 
of  draining  or  working  any  such  uin^  lode. 
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or  deposit,  shall  have  a  lien  upon  the  same, 
'Which  Hen  shall  attach  to  the  mine,  lode, 
etc.:  "provided  that  this  section  shall  not 
be  deemed  to  apply  to  the  owner  or  owners 
of  any  mine,  lode,  deposit,  shaft,  tunnel,  in- 
cline, adit,  drift,  or  other  excavations  when 
the  same  shall  be  worked  by  a  lessee  or 
lessees." 

The  vital  question  for  our  determination 
Is  whether  O.  B.  Hardy,  In  the  light  of  the 
foregoing'  contract,  and  within  the  spirit  and 
purview  of  this  act,  was  or  was  not  a  lessee 
when  the  worlr  was  performed  for  which 
these  liens  are  claimed.  It  is  contended  on 
the  one  hand  that  the  contract  or  agreement 
is  a  lease,  and  upon  the  other  that  it  is  a 
mere  license,  and  that  the  liens  attach  to 
the  mines  In  the  hands  of  the  owners.  The 
distinction  between  a  lease  and  a  license  is 
thus  aptly  stated  by  Bean,  O.  J.,  in  Ohristoi- 
sen  V.  Borax  Ca  (Or.)  88  Pac.  128:  "A  lease 
Is  a  contract  for  the  possession  and  profit 
of  land  by  the  lessee,  and  a  recompense  of 
rent  or  increase  to  the  lessor,  and  Is  a  grant 
of  an  estate  In  the  land.  *  *  *  A  license 
is  an  authority  to  do  some  act  or  series  of 
acts  on  the  land  of  another,  for  the  benefit 
of  the  licensee,  without- passing  any  estate 
in  the  land;  and,  when  the  license  is  to  mine 
upon  the  land  of  another,  the  right  of  prop- 
erty in  the  minerals,  when  they  are  severed 
from  the  soil,  vests  In  the  licensee."  This 
shows  a  clear  and  indubitable  distinction  be- 
twe^i  the  two,  and  they  are  further  distin- 
guished in  that  the  one  is  a  corporeal  and  the 
other  an  Incorporeal  hereditament  Licenses 
are,  however,  frequently  granted  with  terms 
and  conditions  and  upon  considerations 
which  ally  them  so  closely  to  leases  that  it  is 
frequently  difficult  to  determine  when  the 
border  line  has  been  transcended,  and  wheth- 
er or  not  they  are  in  reality  leases  instead  of 
licenses.  A  mere  license,  while  It  remains 
executory,  is  revocable  at  the  pleasure  of  the 
licensor,  is  Indivisible  and  nonassignable. 
But  a  license  may  confer  either  a  sole  or  ex- 
clusive right,  or  simply  a  right  in  common. 
And  it  has  been  said  that,  if  it  simpl.v  con- 
fers a  right  to  take  ore  or  to  work  in  a  mine,  it 
is  not  exclusive,  and  the  licensor  may  him- 
self take  ore  from  the  same  land  or  mine, 
or  license  others  to  do  so.  So  a  license  to  dig 
and  carry  away  all  the  ore  to  be  found  in 
certain  lands  does  not  confer  an  exclusive 
right  Such  a  grant  shows  the  extent  of  the 
license,  but  not  its  excluslveness.  It  is  a  li- 
cense without  stint  as  to  quantity,  and  has 
been  likened  to  the  grant  of  a  right  sans 
nombre,  which  does  not  exclude  the  owner. 
Grubb  V.  Bayard,  2  Wall.  Jr.  81,  9  Morr. 
Mines,  199,  and  Fed.  Cas.  No.  6,849;  Iron  Go.  v. 
Wright,  32  N.  J.  Eq.  248.  It  has  also  been 
held  (Caldwell  v.  Pulton,  31  Pa.  St.  475)  that 
a  grant  of  an  exclusive  right  and  privilege 
for  a  consideration  presently  paid  to  take 
ore.— in  that  case,  "stone  coal,"— without  lim- 
itation, operates  as  a  grant  of  ore  in  place, 
and  not  merely  a  license  or  iucoriwreal  right; 


and  so  in  Massot  v.  Moses,  8  Morr.  Mines, 
607,  it  was  held  that  a  grant,  upon  sufficient 
consideration,  of  the  exclusive  right  and  priv- 
ilege of  working  mines  for  minerals  therein 
contained,  for  a  term  of  years,  operates  as  a 
demise  of  the  minerals  for  the  term.  Again, 
It  is  said  (Funk  ▼.  Haldeman,  63  Pa.  St  229) 
that  a  license  coupled  with  an  interest  is  a 
grant  of  on  Incorporeal  hereditament,  and 
that  such  license  is  irrevocable,  and  also  as- 
signable. So  a  grant  of  the  privilege  of 
raising  ore  on  the  lands  of  the  grantor  at  a 
certain  price  per  ton  is  an  incorporeal  here- 
ditament, irrevocable;  but  an  agreement  to 
lease  land  for  a  term  of  years,  with  the  ex- 
clusive right  to  bore  for  and  collect  oil,  giv- 
ing one-fourth  to  the  lessor,  passes  a  cor- 
poreal interest  Blanch.  &  W.  Lead.  Cas. 
486;  Chicago  &  A.  Oil  &  Mln.  Ck>.  v.  United 
States  Petroleum  Co..  57  Pa.  St  83.  So  we 
find  here,  from  the  illustrations  which  these 
cases  afford,  how  closely  a  license  may  as- 
similate a  lease;  and  whether  it  shall  be  call- 
ed the  one  or  the  other  often  depends  upon 
the  nature  of  the  consideration  by  which  It 
is  upheld  and  supported,  and  whether  by  its 
terms  the  grant  is  of  an  exclusive  right  or 
privilege.  That  the  consideration  mentioned 
was  single  for  the  entire  subject  conveyed 
by  the  deed  was  a  strong  feature  which  In- 
clined the  court  in  Caldwell  v.  Fulton,  supra, 
to  construe  the  deed  as  a  grant  of  the  min- 
erals, and  as  evidencing  an  intention  that  the 
whole  mineral  contents  of  the  mine  should 
pass.  So  in  Massot  y.  Moses,  supra,  the  fact 
tliat  the  consideration  was  a  gross  sum  to 
be  paid  presently  was  a  circumstance  which 
entered  into  the  consideration  of  the  court, 
and  by  which  the  intent  of  the  grantor  was 
determined,  and  the  instrument  therein  con- 
strued to  be  a  lease.  Instead  of  a  license. 
Glonlnger  v.  Coal  Co.,  55  Pa.  St  9,  Grove  v. 
Hodges,  Id.  504,  and  Stockbridge  Iron  Ca  v. 
Hudson  Iron  Ca,  107  Mass.  290,  are  Instances 
wherein  the  nonexclusiveness  of  the  grants 
was  the  prevailing  fact  which  impelled  their 
construction  as  licenses,  and  not  leases. 

Another  test  in  the  construction  of  an  in- 
strument or  grant  whether  a  license  or  a 
lease,  is  whether  the  grantee  has  acquired 
any  estate  In  the  land  In  respect  of  which  he 
may  maintain  ejectment  Bainb.  Mines,  246, 
cited  in  Funk  v.  Haldeman,  63  Pa.  St  243; 
Boone  T.  Stover,  66  Mo.  434.  But  a  license 
may  amount  to  a  lease  if  conferred  in  such  a 
manner  as  to  give  it  validity.  Such  la  the 
case  where  an  interest  In  the  land  is  given, 
or  where  the  license  is  for  a  definite  period. 
Wood,  Landl.  &  Ten.  S  227;  Branch  v.  Doane, 
17  Ck>nn.  401.  In  the  light  of  these  observa- 
tions and  authorities,  let  us  examine  the 
agreement  in  question  and  determine  its  ef- 
fect. The  irassesslon  given  thereunder  is  for 
a  definite  and  fi.>ced  term,  and  the  authority, 
right  and  privilege  conferred  for  working 
the  mines  and  extracting  ores  therefrom  la 
exclusive  and  irrevocable  during  the  term; 
and  manifestly  Hardy  could  have  luaintalu- 
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ed  his  pofisession  under,  the  agreement.  It  1b 
stipulated  in  hla  behalf  that  he  will  use  and 
operate  the  mines  in  a  proper  and  aalner-Iike 
manner,  doing  no  willful  or  unnecessary  in- 
jury to  the  same;  that  the  ore  raised  shall  be 
crushed  and  the  mineral  extracted  therefrom 
in  a  proper  manner,  and  at  such  intervals, 
and  In  such  quantities  as  is  usual  In  the 
working  of.  mines  of  like  character  in  that 
vicinity;  that  he  shall  preserve  all  machin- 
ery and  appliances  erected  thereon  free  from 
incumbrances  and  Uens,  to  the  end  that  the 
same  may  be  delivered  back  to  the  owners 
unincumbered  in  the  event  of  his  failure  to 
purchase  at  the  expiration  of  the  time  agreed 
upon.  And  it  was  further  provided  that  all 
expenses  incurred  In  procuring  machinery, 
appliances,  assistance,  or  otherwise  in  devel- 
oping and  working  the  mines  should  be 
borne  by  Hardy,  and  that  be  should  save  the 
owners  harmless  from  all  such  expense.  Har- 
dy is  accorded  the  privilege  of  applying  the 
net  surplus  arising  from  the  operations  of  the 
mines  to  the  payment  of  the  $20,000  consid- 
eration as  the  purchase  price  thereof,  but 
that,  in  the  event  oit  his  failure  to  complete 
the  purcliase  on  or  before  the  time  limited, 
all  buildings,  machinery,  and  perman«it  ap- 
pliances or  improvements  erected  by  him 
should  be  forfeited  and  become  the  property 
of  the  owners  of  the  mines.  It  is  doubtful 
whether  these  stipulations  contain  any  pro- 
visions for  the  payment  of  a  rental,  reditus, 
or  for  any  increase  to  the  mine  owners,  which 
is  essential  to  a  lease.  At  least,  there  are  no 
positive  undertakings  on  the  part  of  Hardy 
to  do  anything  that  could  be  said  to  be  bene- 
ficial to  the  mine  owners,  the  doing  or  not 
doing  of  such  acts  being  left  optional  with 
him.  Again,  the  absence  of  words  of  grant 
or  demise  from  the  agreement  would  indi- 
cate that  it  was  the  Intention  of  the  parties 
that  the  Instrumoit  should  not  operate  as  a 
lease.  But,  wbeth^  technically  construed  as 
a  lease  or  license,  the  mine  owners  parted 
with  their  entire  supervision  and  control  of 
the  mines  for  the  stipulated  time.  Hardy 
was  accorded  the  absolute  control  and  man- 
agement thereof,  together  with  the  posses- 
sion and  profits,  under  stipulation  that  they 
should  be  operated  by  him  Independently  of 
the  mine  owners,  and  not  as  their  agent 
The  mine  owners  were  not  to  be  responsible 
for  any  liabilities  incurred.  On  the  con- 
trary, Hardy,  by  express  agreement,  was  to 
bear  all  expenses,  and  to  operate  the  mines 
entirely  on  bis  own  responsibility.  They 
were  to  have  no  interest  in  the  profits  aris- 
ing from  working  the  mines,  nor  were  they 
in  any  way  to  be  benefited  thereby,  except 
as  Hardy  might  have  seen  fit  to  have  added 
to  the  value  thereof  by  annexing  thereto 
permanent  improvements,  which,  by  the 
terms  of  the  agreement,  were  to  remain  and 
become  the  property  of  the  mine  owners  in 
the  event  of  Hardy's  failure  to  fulfill  his 
contract  of  piirchase.  Possession  given  un- 
der a  bond  for  a  deed  and  an  agreement  sim- 


ilar to  this  for  the  operation  of  a  mine  was 
held  to  be  a  lease  in  Montana  under  a  stat- 
ute providing  that  "every  person,  including 
guardians,  minors,  married  women,  and  any 
company,  association,  or  corporation,  not 
tenants  or  lessees,  for  whose  use,  benefit  or 
enjoyment  any  building,  structure,  or  im- 
provement mentioned  in  section  1  of  this 
act  sliall  be  constructed,  repaired,  or  alter- 
ed, shall  be  deemed  the  owner  or  proprietor 
thereof  for  the  purposes  of  this  act."  Block  v. 
Murray,  12  Mont.  545,  31  Pac.  550.  See,  also, 
Pelton  V.  Mining  Ck).,  11  Mont.  281,  28  Pac. 
310.  The  legislative  assembly  evidently  in- 
tended that  the  property  of  the  owner  should 
be  subject  to  a  lien,  so  far  as  it  could  be 
justly  permitted,  to  secure  payment  for  la- 
bor or  material  furnished  in  the  development 
or  operation  of  a  mine.  But  by  the  same  act 
it  is  declared  that  the  lien  shall  not  be  deem- 
ed to  apply  to  the  owner  or  owners  when  the 
same  shall  be  worked  by  a  lessee  or  lessees. 
The  spirit  of  the  act  would  seem  to  imply 
that  when  the  mine  is  worked  by  some  i)er- 
son,  other  than  the  owner,  who  bimself  has 
an  interest  ind^endent  of  such  owner,  and 
absolutely  Independent  of  his  supervision 
and  control,  and  one  under  which  possession 
can  be  supported  and  maintained,  in  any 
event,  as  against  the  owner  and  all  other 
persons,  a  lien  claimed  for  work  performed 
or  materials  furnished  the  person  having 
such  Interest  should  not  apply  as  against  the 
owner  or  owners  of  the  mine,  and  hence  the 
lien  claimed  In  the  case  at  bar  cannot  affect 
the  reversionary  interest  of  the  owners  of 
these  mines.  It  Is  not,  however,  to  be  un- 
derstood that  the  granting  of  a  mere  license 
will  exempt  the  owner  or  owners  from  the 
Hen;  but  where,  as  in  this  case,  the  licensee 
has  acquired  a  license  which  by  Its  terms  is 
made  exclusive  and  irrevocable,  and  which, 
by  reason  of  his  expenditures  in  the  develop- 
ment and  Improvement  of  the  mines,  has  be- 
come a  license  coupled  with  an  interest,  un- 
der which  possession  may  be  maintained 
against  the  grantor  and  all  other  persons, 
that  such  a  license  amounts  to  a  lease  with- 
in the  spirit  and  purview  gf  the  statute. 
,  These  considerations  render  it  unnecessary 
to  notice  the  other  questions  raised  in  the 
briefs  and  by  the  argument  of  respondents' 
counsel.  The  decree  of  the  court  below  Is 
affirmed,  and  the  cause  dismissed,  at  the  cost 
of  appellant.    ■ 


(27  Or.  377) 

MITCHELL  V.  TAYLOR. 

(Supreme  Court  of  Oregon.    July  20,  1805.) 

Sale  of  Corporate  Stock— Agreement  by  Third 

I'ERSov  lo  Repurchase— Default  of  Vendee 

—Effect — Waiver—Qcestion  for  Jurt. 

1.  A  contract  for  the  repurchase  of  stock 
at  the  option  of  the  Tendee  or  his  legal  repre- 
sentatives, made  in  consideration  of  the  pur- 
chase of  the  stock  by  the  vendee,  is  assignable. 

2.  A  company  agreed  to  sell  and  transfer 
a  number  of  shares  of  its  stock  for  a  certain* 
sum,  payable  in  installments,  on  fixed  dates,  ti- 


Digitized  by 


Google 


120 


PACIFIC  REPOETER,  VoL  41. 


(Or. 


tie  to  be  perfected  in  the  vendee  on  full  payment 
of  the  purchase  price.  A  third  person,  to  in- 
duce the  vendee  to  purchase,  agreed  to  repur- 
chase the  stock,  at  the  option  of  the  vendee  oi 
his  legal  representatives,  "at  any  of  the  stated 
dates  of  payment,  and  to  pay  therefor  the 
sum  or  sums  actually  paid  in  cash,"  with  8  per 
cent,  interest  thereon.  H<id  that,  after  default 
in  a  i)ayment,  the  vendee  or  his  assignee  could 
not  at  a  subsequent  date,  when  a  payment  was 
due,  compel  such  third  person  to  repurchase  the 
stock. 

3.  Where  a  supplemental  complaint,  by  al- 
leging an  acceptance  of  the  assignment  oif  a  con- 
tract after  commencement  of  the  action,  estab- 
lishes a  cause  of  action,  and  no  exception  is 
taken,  the  objection  that  no  cause  of  action  ex- 
isted when  the  action  was  commenced  cannot  be 
urged  on  appeal. 

4.  In  an  action  by  an  assignee  of  a  con- 
tract by  wbich  defendant  agreed  to  assume  a 
contract  for  the  purchase  of  stock,  and  repay  to 
the  vendee  sums  paid  by  him  under  the  contract, 
at  the  option  of  the  vendee,  there  was  evidence 
that  the  attorney  of  the  assignee  demanded  re- 
payment by  defendant  of  sums  paid  on  the  con- 
tract, and  at  the  same  time  offered  the  contract, 
properly  assigned,  to  him,  and  defendant  re- 
fused to  accept  it,  and  that  defendant  subse- 
quently took  uie  contract  from  the  office  of  the 
clerk  of  court,  where  it  had  been  left,  and  kept 
it  for  some  time.  Beld,  that  the  question  wheth- 
er defendant  accepted  the  contract,  in  spite  of 
infirmities  therein,  was  for  the  jury. 

Appeal  from  circuit  court,  WasQO  cotmty; 
W.  h.  Bradshaw,  Judge. 

Action  by  T.  G.  Mitchell  against  O.  D. 
Taylor  to  compel  defendant  under  his  con- 
tract to  assume  the  purchase  of  stock.  From 
a  judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

The  facta  necessary  for  an  understanding 
of  this  case  are  substantially  as  follows: 
On  March  24,  1892,  the  defendant,  being  the 
president  of  the  Columbia  River  Fruit  Com- 
pany, and  acting  In  Its  behalf.  Induced  one 
D.  B.  Cornell  to  enter  Into  a  contract  with 
the  company,  containing,  among  other  things, 
the  following  stipulations:  "That  said  par- 
ty of  the  first  part  [the  company]  has  this 
day  sold  to  the  said  party  of  the  second  part 
[D.  B.  Cornell]  ten  shares  of  the  capital 
stock  of  said  company  for  four  hundred  dol- 
lars per  share,  being  the  face  value  thereof, 
and  amounting  to  four  thousand  dollars,  and 
said  party  of  the  second  part  has  agreed 
and  does  hereby  agree  to  purchase  and  take 
said  number  of  shares  of  the  capital  stock 
of  said  party  of  the  first  part,  and  amount- 
ing to  four  thousand  dollars,  and  to  luy  said 
sum  therefor,  in  installments,  as  follows,  to 
wit,  one  hundred  dollars  to  be  paid  at  the 
beginning  of  this  contract  for  each  share  of 
stock  hereby  subscribed  and  taken  by  said 
party  of  the  second  part,  and  one  hundred 
dollars  annually  thereafter  for  each  share 
so  subscribed  by  him  until  the  full  amoimt 
subscribed  Is  paid.  Now,  therefore,  in  con- 
sideration of  the  premises  and  the  subscrib- 
ing of  said  stock,  and  i>ayment  therefor  by 
said  party  of  the  second  part,  it  Is  hereby 
mutually  understood  and  agreed  that,  when 
said  shares  of  stock  shall  have  been  fully 
.paid  for  as  hereinbefore  set  forth,  then  the 
party  of  the  first  part  will  issue  to  the  party 


of  the  second  part  the  number  of  shares  of 
paid-up  stock  subscribed  and  takrai  by  him 
in  this  contract"  As  an  inducement  to  en- 
ter into  this  contract  with  the  company,  the 
defendant  made,  executed,  and  delivered  to 
Cornell  the  following  agreement:  "This 
writing  witnesseth  that  I,  O.  D.  Taylor,  of 
The  Dalles,  Or^on,  In  consideration  of  the 
purchase  by  D.  B.  Cornell  of  Saginaw,  Mich- 
igan (E.  S.)  of  ten  shares  of  stock  In  tbe 
Columbia  River  Fruit  Company,  paying 
therefor  one  thousand  dollars  in  cash,  and 
agreeing  to  pay  one  thousand  dollars  an- 
nually until  the  par  value  Is  paid,  do  hereby 
agree  to  repurchase  said  stock  If  said  D.  B. 
Cornell  <m:  bis  legal  r^resentatives  so  desire, 
at  any  of  the  stated  dates  of  payment,  and 
to  pay  therefor  the  sums  actually  paid  In 
cash  by  D.  B.  Cornell,  with  eight  per  caitum 
annual  Interest  on  said  sum  so  paid.  O.  D. 
Taylor."  C<HDteIl  paid  the  first  Installment 
of  $1,000  to  tbe  company  at  the  time  of  en- 
tering into  the  agreement  with  It.  The  com- 
plaint, after  reciting  these  facts,  further  al- 
leges that,  on  the  1st  day  of  March,  1893, 
Cornell  sold,  assigned,  and  transferred  to 
plaintiff  all  his  right,  title,  and  interest  in 
and  to  said  stock  and  said  agreement,  and 
the  plaintiff  Is  now  the  owner  and  holder 
thereof;  that  thereafter,  and  on  Marcb  24, 
1893,  plaintiff  notified  defendant  of  his  de- 
sire to  have  defendant  repurchase  said  stock, 
as  by  said  agreement  required,  but  that  de- 
fendant refused  to  comply  therewith;  and 
that  thereafter,  on  March  24,  1804,  plaintiff 
duly  sold  and  transferred  in  writing  to  the 
defendant  said  stock  and  the  agreement  of 
said  Cornell  to  purchase  the  same,  and  de- 
livered the  same  to  defendant,  and  demand- 
ed the  payment  of  $1,000,  being  the  sum  paid 
by  plaintiff  on  the  agreement  with  the  com- 
pany, together  with  8  per  cent,  per  annum 
from  March  2i,  1892;  but  that  defendant  re- 
fused to  comply  with  his  said  request  to  re- 
purchase the  stock  or  to  pay  the  $1,000,  with 
Interest,  or  any  part  thereof;  and  that  plain- 
tiff has  fully  performed  on  his  part;  tliat 
plaintiff  holds  said  stock  and  agreement  for 
defendant  at  his  disposal,  and  now  brings  the 
same  Into  court  with  a  proper  transfer  to  de- 
fendant. The  prayer  Is  tor  $1,000  and  In- 
terest at  8  per  cent,  per  annum  from  March 
24,  1892. 

The  answer  puts  in  Issue  the  material  alle- 
gations of  the  complaint,  except  that  It  is  ad- 
mitted that  the  agreement  between  Cornell 
and  defendant  was  entered  into  as  alleged. 
Thereafter,  on  November  10,  1894,  plaintiff 
filed  a  supplemental  complaint,  wherein  It 
Is  alleged  "that  heretofore,  and  on  or  about 

the  day  of  July,  1804,  and  since  the 

commencement  of  this  action,  tbe  said  agree- 
ment mentioned  in  plaintiff's  complaint,  and 
entered  into  by  and  between  the  Columbia 
River  Fruit  Company  and  D.  B.  Cornell,  and 
wherein  said  Cornell  agreed  to  purchase,  and 
said  company  to  sell,  certain  stock  of  said 
company,  as  alleged  In  the  complaint,  being 
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In  tbe  bands  of  the  county  clerk  ot  this  coun- 
ty, as  brought  into  court  in  this  cause,  as  set 
forth  and  shown  in  tbe  complaint  herein,  the 
said  defendant  accepted  and  received  tbe 
same,  with  the  transfers  thereof  to  him,  and 
has  ever  since  and  still  does  keep  and  retain 
the  same,  but  neglects  and  refuses  to  pay  tbe 
plaintifT  the  said  sum  of  $1,000,  as  agreed, 
and  which  the  said  defendant  promised  and 
agreed  to  pay  in  his  said  written  agreement 
mentioned  in  the  complaint,  or  any  part 
thereof."  The  answer  to  the  supplemental 
complaint  admits  the  taking  of  these  docu- 
ments from  the  clerk's  office  by  defendant, 
but  alleges  that  they  were  banded  to  btm  by 
tbe  clerk  of  tbe  court  or  his  deputy,  and 
that  be  took  and  received  them  without 
knowledge  of  what  they  were;  that,  after 
keeping  them  some  time,  he  discovered  that 
they  purported  to  be  the  agreement  between 
Cornell  and  tbe  company  and  a  transfer  of 
the  same  from  Mitchell  to  himself,  and  that 
thereupon  he  Immediately  returned  them  to 
the  clerk;  that  he  never  accepted  them,  but 
only  received  them  In  ignorance  of  what  they 
were.  This  new  matter  is  denied  by  the  re- 
ply. Under  these  pleadings,  the  cause  was 
tried  before  a  Jury.  At  the  trial,  plalntlft  of- 
fered, and  the  court  admitted,  in  evidence 
the  two  agreements  aforesaid;  an  assign- 
ment thereof  by  Cornell  to  plaintiff;  a  power 
of  attorney  from  plaintiff  to  H.  A.  Hogue, 
autborizlng  him  to  demand,  receive,  and  col- 
lect the  amount  owing  on  the  contracts  men- 
tioned In  the  foregoing  assignment,  and  to 
make  such  transfer,  assignment,  or  satisfac- 
tion thereof  as  may  be  necessary;  "and  an 
assignment  by  plaintiff  to  defendant  of  all 
his  right,  title,  and  Interest"  in  and  to  a  cer- 
tain contract  for  purchase  by  D.  B.  Cornell, 
of  Saginaw,  East  Side,  Michigan,  of  10 
ahares  of  stock  in  tbe  Columbia  River  Fruit 
Company  of  The  Dalles,  Or.,  which  said  con- 
tract was  executed  March  24,  1892,  "and  as- 
signed to  plaintifT  by  Cornell  March  1,  1894." 
There  was  indorsed  on  this  assignment.  In 
pencil:  "Left  for  O.  D.  Taylor  by  W.  H. 
Wilson,  May  21,  1894." 

A.  J.  Uorlck,  a  witness  for  plaintiff,  testi- 
fied, in  substance,  that,  at  tbe  request  of  H. 
A.  Hogue,  and  acting  on  behalf  of  the  plain- 
tiff, he  went  to  the  room  of  defendant  at  the 
Hotel  Perkins  In  Portland,  on  the  24th  of 
March;  1884,  and  found  defendant  there,  and 
with  him  ex-Attorney  General  Geo.  H.  Wil- 
liams, and,  In  giving  his  version  of  the  inter- 
view, said:  "I  stated  to  Mr.  Taylor  that  I 
was  there  to  complete  a  transfer  of  some 
stock  and  an  agreement  that  he  had  made, 
and  that  I  had  the  papers  with  me,  and  this 
was  one  of  the  days  mentioned  for  the  trans- 
fer, and  asked  him  if  he  desired  to  make  it, 
or  was  ready  to  do  so.  Mr.  Williams  stated 
that  be  was  Mr.  Taylor's  attorney,  and  asked 
me  to  let  him  examine  the  papers,  and  said 
be  would  like  to  consult  with  Mr.  Taylor, 
and  that  be  would  return  his  answer  to  me 
later,  and  we  fixed  upon  1  o'clock  as  tbe 


hour.  I  returned  there  at  1  o'clock,  and 
Mr.  Williams  •  •  •  said,  in  a  jocose 
sort  of  way,  tliat  they  had  their  war  paint 
on,  and  that  this  was  a  part  of  some  other 
matters,  and,  in  the  language  of  the  poet,  he 
would  meet  us  at  PhiUppi,  and  he  turned 
over  the  papers  to  me,  and  I  left"  Judge 
Williams  said  they  were  not  ready  to  pay 
the  $1,000.  And,  in  answer  to  a  question, 
the  witness  continued:  "I  was  there,  under 
the  contract,  to  ask  them  If  they  were  ready 
to  pay  the  money,  as  agn^eed,— as  named  in 
the  agrreement  I  stated  that  I  was  there  as 
the  agent  of  Mitchell,  •  •  •  prepared 
to  act  for  him,  and  showed  these  papers 
[four  In  number].  Then  judge  Williams  ask- 
ed me  to  turn  them  over  to  blm.  When 
Mr.  Taylor  first  asked  me  tor  them,  I  said  I 
wanted  to  know,  of  course,  whether  the 'pa- 
pers would  be  returned  to  me  or  not,  if  he 
did  not  cany  out  the  agreement  Judge  Wil- 
liams then  said  that  he  would  pledge  himself, 
as  Mr.  Taylor's  attorney,  to  see  that  tbe  pa- 
pers were  returned.  I  did  not  expect  to  let 
him  have  them  and  get  no  money, — of  course 
not  I  merely  left  them  with  Judge  WUllams 
to  obtain  their  answer,  whether  they  would 
pay  over  the  one  thousand  dollars.  Q.  You 
did  not  Intend  that  the  papers  should  go  out 
of  your  possession  permanently  unless  you 
got  the  money?  A.  No,  sir.  •  •  •  I  In- 
tended and  did  demand  tbe  money,  and  stat- 
ed that  I  was  there  to  deliver  the  papers, 
*  *  *  and  stated  my  readiness  to  turn 
them  over  to  blm."  A.  6.  Johnson  testi- 
fied. In  substance,  that  be  bad  been  deputy 
clerk  since  tbe  1st  of  July,  1894;  that,  some 
time  after  he  became  deputy,  Taylor  came 
into  tbe  office  and  inquired  for  some  papers 
In  another  matter  in  which  he  was  interest- 
ed; and  that,  while  bunting  for  the  papers, 
TaylQr  stepped  out  of  tbe  office.  Continuing 
his  testimony,  and  referring  to  the  Cornell 
papers,  tbe  witness  further  said:  "I  went 
to  the  safe,  and  found  these  papers.  I  took 
them  out  of  tbe  safe,  and  went  to  the  door 
and  spoke  to  him.  'Here,'  I  said,  1  see  some 
papers  that  seem  to  have  been  left  for  you.' 
and  gave  them  to  blm  in  the  hall.  In  front-of 
tbe  office  door.  I  told  blm  that  they  were 
marked  'Left  for  O.  D.  Taylor  by  W.  H. 
Wilson.'  I  think  be  asked  me  the  question 
wiiat  they  were.  I  Just  opened  them  and 
said  they  seemed  to  be  something  connected 
with  the  Columbia  River  Fruit  Company.  I 
think  he  said  if  they  were  bis  be  would  take 
them,  or  made  some  such  remark  as  that." 
The  witness  then  relates  that  after  having 
them  out  some  time,  Taylor  returned  the  pa- 
pers at  tbe  time  be  swore  to  tbe  supplement- 
al answer,  and  had  the  same  filed,  with  the 
remark,  "You  remember,  now,  I  returned 
those  papers  before  I  swore  to  that."  This 
was  Taylor's  explanation  attending  tbe  i-e- 
tum  of  the  papers  to  the  deputy  cl^-k.  The 
papers  were  taken  out  some  time  in  tbe  sum- 
mer, and  returned  November  19,  1894.  Oth- 
er testimony  was  given,  but  the  foregoing  la 
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the  substance  of  all  tbat  Is  material  for  a 
full  understanding  of  the  questions  inyolved. 
No  proof  was  offered  to  show  that  on  March 
24,  1893,  plaintiff  gave  notice  of  his  desire 
to  have  defendant  repurchase,  or  that  de- 
fendant refused  to  comply  therewith.  When 
plaintiff  rested,  defendant  moved  for  a  non- 
suit, which  was  allowed,  and  judgment  en- 
tered against  plaintiff  for  costs,  from  which 
he  appeals. 

William  H.  Wilson,  for  appellant  A.  S. 
Bennett,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
In  support  of  the  action  of  the  court  t>elow, 
the  defendant  submits  several  propositions, 
only  three  of  which  we  are  called  upon  to 
notice  at  this  time,  viz.— First,  the  agree- 
ment to  purchase,  upon  which  the  action  Is 
based,  is  by  the  terms  thereof  nikde  con- 
ditional upon  the'  personal  desire  <»*  at  the 
option  of  Cornell  or  his  legal  representatives, 
and  therefore  not  assignable;  second,  Cor- 
nell, being  in  default  with  the  Columbia 
River  Fruit  Company  upon  bi6  contract 
therewith,  could  not  compel  the  defendant 
to  repuix;hase  it  in  its  defaulted  condition; 
and  third,  plaintiff's  remedy  in  a  court  of 
law,  if  he  is  In  other  respects  entitled  to  re- 
cover, is  for  the  damages  which  he  has  sus- 
tained by  the  breach  of  the  contract,  and 
the  measure  of  dan^ages  is  the  difference  be- 
tween the  true  value  of  the  property  and  the 
price  agreed  to  be  paid  therefor.  Aside 
from  these  propositions,  there  is  a  question 
as  to  whether  there  is  evldrace  In  the  rec- 
ord sufficient  to  carry  the  case  to  the  Jury. 
Of  these  in  their  order. 

1.  Defendant's  counsel  claims  that  as  Tay- 
lor agreed  to  repurchase  this  stock  "if  D.  B. 
Cornell  or  bis  legal  representatives  so  de- 
sire," he  could  not  be  compelled  to  repur- 
chase if  any  one  else  besides  Cornell  or  bis 
legal  representatives  so  desired,  and  hence 
this  contract,  in  so  far  as  it  stipulates  for  an 
option  to  require  a  repurchase  of  the  stock 
on  the  part  of  Taylor,  is  not  assignable.  Tlie 
contention  is  that  Taylor  contracted  for  the 
personal  act  of  Cornell,  if  living,  or,  if  dead, 
of  his  legal  representatives,  and  tlmt  none 
other  will  fill  the  measure  of  the  agreement 
The  criterion  by  which  to  determine  the  as- 
signability of  things  in  action  is  to  ascertain 
what  demands  survive  upon  the  decease  of 
a  party,  and  what  die  with  him.  Those  only 
which  survive  are  assignable.  Those  that 
do  not  survive  are:  AH  torts  to  the  person  or 
cliaracter,  when  the  injury  and  damage  are 
confined  to  the  body  or  the  feelings;  and 
those  contracts  generally,  though  not  al- 
ways. Implied,  the  breach  of  which  pro- 
duces only  direct  injury  and  damage,  bodily 
or  mentally,  to  the  person;  and  contracts,  so 
long  as  they  are  executory,  which  stipulate 
solely  for  the  special  personal  services, 
knowledge,  and  skill  of  a  contracting  party. 
Pom.  Code  Rem.  i  147.    The  reason  why  a 


contract  for  special  personal  services  does 
not  survive,  and  consequently  is  not  assign- 
able by  the  person  obligating  himself  to  per- 
form the  services,  is  that  it  is  presumed  that 
the  services  were  sought  on  account  of  the 
peculiar  skill  and  fitness  of  the  person  em- 
ployed to  i»erform  the  particular  work  or 
task  in  hand.  There  is  here  no  peculiar  fit- 
ness or  akili  required  on  the  part  of  Cornell 
to  assert  a  desire  to  have  Taylor  repurchase. 
Indeed,  Cornell  is  not  required  to  perform 
any  kind  of  service,  nor  is  he  required  to 
enter  Into  any  personal  obligation  with  Tay- 
lor as  an  act  prerequisite  or  concurrent  with 
the  demand  for  a  repurchase  of  the  stock. 
Cornell  Is  accorded  a  right  under  the  con- 
tract which  he  may  assert  or  not.  at  his 
option.  It  is  valuable  to  him,  as  he  might 
be  able  to  better  his  condition  by  an  exer- 
cise of  it  Whether  he  exercised  the  right 
personally  or  by  an  agent  directly  or  indi- 
rectly, could  make  no  sort  of  difference  to 
Taylor.  It  could  Impose  no  additional  bur- 
den upon  him,  nor  change  the  contractual 
relation  to  his  detriment  in  any  material  re- 
spect; so  that  the  reason  upon  which  the 
nonassignability  of  a  contract  for  special 
personal  services  or  skill  is  based  does  not 
exist  here.  That  an  option  is  assignable  in 
equity  there  Is  no  longer  any  doubt.  House 
V.  Jackson,  24  Or.  99.  32  Pac.  1027;  Kerr  v. 
Day,  14  Pa.  St  112.  It  is  said  in  La  Rue  v. 
Groeainger.  84  Cal.  289,  24  Pac.  42.  that: 
"An  optional  contract,  upon  sufficient  con- 
sideration, is  binding.  And  the  mere  fact 
that  it  is  optional  cannot  be  a  reason  why 
it  should  not  be  assigned."  We  conclude, 
therefore,  that  the  Cornell-Taylor  contract 
was  assignable  by  Cornell  before  asserting 
his  option,  and  that  he  could  thus  transfer 
his  interest  therein,  together  with  any  right 
of  action  arising  thereunder  to  the  plaintiff. 
2.  It  is  next  contended  that  Cornell  was  in 
default  with  the  CMnpany  at  the  time  plain- 
tiff asserted  his  option  to  have  defendant  re- 
purchase, and  that  for  this  reason  defendant 
could  not  be  compelled  to  take  the  defaulted 
contract  off  his  honda.  This  involves  a  con- 
sideration of  t)oth  contracts,  and  of  their  rela- 
tions one  with  the  other.  The  execution  by 
Cornell  of  the  contract  with  the  comiiany  was 
the  sole  and  only  consideration  for  the  execu- 
tion by  Taylor  of  his  contract  with  Cornell. 
Hence,  it  must  be  presumed  that  Taylor  con- 
tracted with  reference  to  the  company  con- 
tract and  had  in  view  at  the  time  the  rights 
accorded  to  Cornell  by  its  terms  and  stipula- 
tions. The  company  contract  is  not  a  sale  of 
stock  to  Cornell,  but  an  agreement  to  sell  and 
transfer  a  certain  number  of  shares  in  the 
future.  This  is  manifest  from  the  fact  that 
the  stock  was  not  to  issue  until  Cornell  had 
fully  paid  the  stipulated  price  of  $4,000;  so 
that,  instead  of  acquiring  stock  with  which  he 
could  deal  directly  he  merely  obtained  the  ob- 
ligation of  the  company  to  issue  and  transfer 
to  him  10  shares  of  stock  in  the  future.  The 
Taylor  contract  is,  in  substance,  "I,  O.  D. 
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TKylor,  •  *  •  in'eoBBMentloa  of  the  por- 
cbase  by  D.  B.  Cornell,  *  *  *  of  10  shares 
of  nock  In  the  Columbia  River  Fruit  Gam- 
pany,  paying  therefor  $1,000  in  cash,  and 
agreeing  to  pay  $1,000  annually  until  the  par 
value  la  paid,  do  hereby  agree  to  repurchase 
said  stock.  If  D.  B.  Cornell  or  his  legal  repre- 
sentatives so  desire^  at  any  of  the  stated 
dates  of  payment,  and  to  pay  therefor  the 
sum  or  sums  actually  paid  in  cash  by  Cornell, 
with  8  per  cent,  annual  interest  on  said  sum 
so  paid."  This  latter  was,  therefore,  not  a 
contract  to  repurchase  stock  of  Cornell,  but  a 
contract  to  purchase  of  him  lUs  right  to  ob- 
tain 10  shares  of  stock  In  the  company,  ac- 
quired by  Tirtue  of  his  contract  therewith. 
In  effect,  it  is  an  agreement  to  take  Cornell's 
contract  off  his  hands  if  he  so  desired.  If 
this  agreement  is  not  capable  of  this  constmc- 
tlon,  it  is  nudum  pactum,  and  of  no  binding 
force  or  effect  whatever.  The  10  shares  of 
stock  alluded  to  herein  are  the  same  which 
Cornell  contracted  with  the  company  for,  and 
which  it  agrees  to  issue  to  him  upon  Els  com- 
pletion of  his  payments.  The  Taylor  c<»i- 
tract  contemplates  a  purchase  from  Cornell 
before  he  (Cornell)  can  acquire  the  title,  and 
even  before  the  company  is  required  to  issue 
the  stock;  so  that  when  his  contract  stipu- 
lates for  the  repurchase  of  stock  it  simply 
amounts  to  an  agreement  on  Taylor's  part  to 
purchase  of  Cornell,  at  his  option,  at  any  one 
of  the  several  stated  times,  the  company's 
agreement  with  Cornell,  and  thereby  be 
placed  in  such  position  under  the  contract 
that  be  (Taylor)  may  comply  with  the  condi- 
tions thereof,  and  thus  acquire  the  stock  for 
bimseif.  This  construction  seems  reasonable. 
In  the  light  of  the  two  contracts  and  the  sur- 
rounding circumstances.  The  two  contracts 
are  incapable  of  being  construed  as  parts  of 
sue,  as  the  parties  to  each  are  not  the  same; 
but  the  Taylor  contract  should  be  construed 
with  reference  to  the  conditions  of  the  com- 
pany contract,  as  the  rights  acquired  under 
the  latter  constitute  the  subject-matter  of  the 
former.  Now,  Ornell  has  undertaken,  by  the 
terms  of  the  company  contract,  to  pay  $4,000 
for  the  stock,  as  follows:  "One  hundred  dol- 
lars to  be  paid  at  the  signing  of  the  contract 
[March  24,  1892]  for  each  share  of  stock  here- 
by subscribed  and  taken,  *  *  •  and  one 
hundred  dollars  annually  thereafter,  for  each 
share  so  subscribed  by  him,  until  the  full 
amount  subscribed  Is  paid."  He  made  the 
first  payment  of  $1,000  as  agreed,  but  no  oth- 
er payment  has  been  made  upon  said  contract, 
either  by  Cornell  or  plaintiff.  After  having 
defaulted  in  the  payment  of  $1,000  due  March 
24,  1893,  and  at  the  date  when  the  second  de- 
ferred payment  became  due  (March  24,  1894), 
and  without  paying  It,  the  plaintiff,  the  suc- 
cessor in  interest  of  Cornell,  declared  his  de- 
sire to  have  the  defendant  "repurchase,"  and 
at  the  same  time  tendered  the  stock  contract, 
with  an  assignment  thereof  to  Taylor,  and  de- 
manded payment  of  $1,000,  with  interest  at 
6  per  cent  per  annum  from  March  24,  1802. 


Taylor  refused  to  comply  with  the  demand, 
and  It  is  contended  refused  to  accept  the  a«- 
signed  company  contract  He  now  claims 
that  he  was  not  compelled  to  take  the  com- 
I>any  contract  in  its  defaulted  condition,  and 
tbat  it  was  incmnbent  upon  the  plaintiff  to 
tender  him  a  perfect  one  that  he  could  en- 
force without  question.  The  effect  of  a  fail- 
ure to  make  a  payment  of  an  installment  of 
a  purchase  price  falling  due  at  a  stated  time 
may  or  may  not  preclude  an  action  for  breach 
thereof,  and  depends  somewhat  upon  other 
facts  and  circumstances  attending  the  de- 
ftuilt  If  the  breach  Is  the  result  of  accident 
or  oversight  or  is  accompanied  with  facts 
and  circumstances  inconsistent  with  an  in- 
tention to  abandon,  and  which  incline  one  to 
presume  the  buyer  Intended  fully  to  perform, 
then  the  failure  to  pay  an  Installment  at  the 
agreed  time  does  not  work  a  forfeiture  of  the 
whole  contract,  and,  by  a  subsequent  tender 
of  the  installment  with  further  Installments 
due,  he  may  claim  the  b^ieflt  of  the  sale. 
Tied.  Sales,  i  210;  Hime  v.  Klasey,  9  111.  App. 
166;  Winchester  t.  Newton,  2  Allen,  492. 
But,  If  the  acta  of  the  buyer  in  failing  to 
comply  with  his  agreement  In  making  pay- 
ment of  an  installment  indicate  an  intention 
to  abandon  the  contract  as  where  the  re- 
fusal to  pay  is  willful,  and  not  through  inad- 
vertence or  accident  the  contract  is  thereby 
held  to  be  forfeited,  and  the  seller  cannot  b« 
compelled  to  perform.  So,  a  refusal  to  po.\ 
because  of  one's  pecuniary  inability,  if  more 
or  less  continued,  would  create  a  presumption 
that  the  purchaser  intended  to  abandon  fur- 
ther performance.  Tied.  Sales,  supra;  Cur- 
tis V.  Gibney,  59  Md.  131;  Bradley  v.  King, 
44  111.  339;  and  Robson  v.  Bohn,  27  Minn,  33:t. 
7  N.  W.  357.  If  this  view  of  the  law  touch- 
ing the  effect  of  defaulted  payments  Is  cor- 
rect, it  Is,  to  say  the  least  questionable  wheth  ' 
er  the  company  contract  could  now  be  en- 
forced against  it^  and  would  be  a  matter  for 
the  determination  of  a  Jury.  It  is  apparent, 
therefore,  that  the  contract  tendered  to  Tay- 
lor was  not  free  from  inflrmlUes,  which  in- 
firmities are  the  result  of  plaintiff's  fallurv 
to  comply  with  its  terms  and  stipulations 
Taylor  did  not  agree  to  accept  such  a  con- 
tract of  doubtful  validity,  and  hence  was  not 
guilty  of  a  breach  of  his  contract  with  Cor- 
nell If  he  declined  to  accept  and  to  rei)ay 
the  money,  with  interest,  paid  by  (Cornell  on 
the  company  contract  Plaintiff  should  have 
tendered  a  contract  unimpaired  by  any  de- 
fault on  bis  part  before  It  was  incumbent 
upon  Taylor  to  accept,  and  without  which 
plaintiff  could  have  no  action  against  Tay- 
lor. 

8.  The  foregoing  conclusions  render  an  ex- 
amination of  the  third  point  unnecessary,  as 
plaintiff  cannot  maintain  an  action  in  either 
case,  whether  upon  the  contract  for  the  pur- 
chase price,  or  for  breach  thereof  and  for 
damages,  unless  Taylor  has  accepted  the  con- 
tract tendered,  with  its  infirmities,  in  which 
case  he  would  be  deemed  to  have  waived 
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the  objection  thereto  arising  from  the  de- 
fault, and  plaintiff's  action  for  the  agreed 
price  would  then  be  appropriate. 

4.  We  come  now  to  the  question  whether 
the  case  shonld  liave  been  sent  to  the  jury, 
and  this  must  be  determined  under  the  plead- 
ings as  they  come  here,  including  the  supple- 
mental complaint,  answer,  and  reply.  It  ap- 
pears that  the  supplemental  complaint,  filed 
without  objection,  alleges  an  acceptance  by 
Taylor  subsequent  to  the  commmcement  of 
the  action,  and,  no  exceptions  having  been 
taken  to  It  either  by  demurrer,  motion,  or 
otherwise,  it  is  now  too  late  to  make  the  ob- 
jection for  the  first  time  in  this  court  that 
no  cause  of  action  existed  at  the  date  of  the 
commencement  thereof.  Lowry  v.  Harris,  12 
Minn.  267  (Gil.  1G6);  Smith  T.  Smith,  22  Kan. 
702.  The  turning  point  In  the  trial  was 
whether  Taylor  did  or  did  not  accept  from 
plaintiff  the  company  contract,  and  thereby 
become  responsible  to  him  for  a  repayment 
of  the  sum  of  money  paid  thereon,  with  In- 
terest We  think  there  was  evidence  on  this 
question  which  should  have  been  allowed  to 
go  to  the  Jury.  The  testimony  of  Johnson 
showing  that  Taylor  took  the  assigned  com- 
pany contract  from  the  clerk's  office  with 
knowledge  of  what  it  was,  and  retained  it 
for  a  considerable  length  of  time,  had  a 
tendency  to  support  plaintiff's  contention 
that  "Taylor  did  accept,  and  it  was  the  prov- 
ince of  the  Jury  to  say  from  this  testimony, 
when  taken  In  connection  with  Rorick's, 
whether  he  did  or  not.  The  court  below  was 
in  error  in  granting  the  nonsuit,  and  its  Judg- 
ment Is  therefore  reversed,  and  a  new  trial 
ordered. 


02  Wasb.  468) 

GILMORE  et  al.  t.  H.  W.  BAKER  CO.  et  aL 
(Supreme  Court  of  Washington.    July  30,  1895.) 

LiMDLOBD  AND  TSKANT — NOTICE  TO  QuiT— DOOU- 

MCNTABT  EVIDBXCK— COMPBTBNOT  OV 

WlTNBSU. 

1.  Under  2  Hill's  Code,  f  549.  subd.  S,  making 
a  tenant  guilty  of  unlawful  detainer  wbo,  on  no- 
tice requiring  in  the  alternative  payment  of  rent 
or  surrender  of  the  premises,  given  by  the  per- 
son "entitled  to  the  rent,"  fails  to  pay  the  rent 
or  surrender  the  premises,  a  notice  to  quit, 
signed  by  a  joint  owner  of  premises  in  his  own 
name,  and  as  one  of  the  executors  and  as  at- 
torney in  fact  of  the  other  executors  of  the  es- 
tate, which  holds  the  remaining  interest  requir- 
ing payment  of  rent  due  or  surrender  of  the 
Itemises  to  him,  is  good. 

2.  The  certificate  of  the  clerk  of  the  superior 
court  of  a  county,  in  which  an  action  of  unlaw- 
ful detainer  is  brought  by  executors  of  an  estate, 
that  the  copy  of  the  will  contained  in  a  copy  of 
the  record  of  probate  proceedings  in  a  foreign 
county  is  a  true  copy  of  the  will  filed  in  his 
county,  will  authorize  the  admission  of  such 
probate  record  in  evidence. 

3.  Where  one  nesotiates  a  lease  for  him- 
self and  subsequently  becomes  the  president  of  a 
corporation  wliich  has  by  assignment  succeeded 
to  his  rights  under  the  lease,  such  president,  in 
an  action  acainst  the  corporation  by  executors 
of  the  deceased  lessor  for  unlawful  detainer,  is 
a  "party  in  interest,"  within  2  Hill's  Code,  { 
1646,  prohibiting  a  "party  in  interest"  from  tes- 
tifying as  to  any  transaction  or  conversation 


with  a  deceased  i)erson  Ib  an  actton  by  or 
against  his  legal  representatives. 

4.  Objection  to  the  admission  of  evidence 
cannot  l>e  urged  by  one  at  whose  request  it  is 
admitted. 

6.  Where  parties  to  an  action  for  rent  re- 
ly on  express  contract  evidence  as  to  the  rea- 
sonable rental  value  of  the  premises  is  inadmis- 
sible. 

6.  Where  both  parties  to  an  action  for  rent 
reouest  the  court  to  order  the  Jury  to  view  the- 
premises,  and  the  court,  on  refnsing,  states  that 
he  cannot  prevent  them  from  viewing  the  prem- 
ises if  they  so  desire,  to  which  no  exception  is 
taken,  error  cannot  be  urged  on  the  ground 
that  two  jurors  by  viewing  them  of  their  own 
accord  have  an  advantage  over  the  others. 

7.  An  instruction  in  an  action  of  unlawful 
detainer  to  find  for  plaintiff  if  the  notice  to- 
quit  served  was  sncb  "as  the  law  required,  as- 
the  court  has  indicated  to  yon,"  and  was  not 
complied  with,  will  not  be  held  reversible  error, 
where  it  auDeajs  that  such  notice  was  In  fact 
legal. 

Appeal  from  saperior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  David  Gllmore,  In  his  own  right, 
and  him  and  others,  as  executors,  against 
the  H.  W.  Baker  Company,  a  corporation, 
and  others,  for  unlawful  detainer.  From  & 
Judgment  for  plaintiffs,  defendants  appeaL 
Afiirmed. 

Stratton,  Lewis  &  Oilman  and  John  Fair- 
field, for  appellants.  James  Leddy  (BL  C 
Hughes,  of  counsel),  for  respondents, 

GORDON,  J.  This  is  an  action  of  unhiw- 
ful  detainer.  The  respondents  allege  that 
the  premises  were  let  to  the  appellant  from, 
month  to  month  at  an  agreed  monthly  rental 
of  $500,  payable  in  advance  on  the  Ist  day 
of  each'  and  every  month;  and  the  appel- 
lant asserts  a  written  contract  for  lease, 
with  verbal  modification,  at  $275  per  month. 
There  was  a  verdict  for  the  respondents  In 
the  lower  court,  and,  appellants'  motion  for 
new  trial  having  been  denied.  Judgment  was 
entered  upon  the  verdict,  from  which  Judg- 
ment, and  order  denying  said  motion  for  a, 
new  trial,  this  appeal  is  taken. 

1.  We  think  the  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action  for  un- 
lawful detainer,  and  that  appellants'  demur- 
rer thereto  wa8--properly  overruled. 

2.  It  is  contended  that  the  court  Bhould 
have  sustained  appellants'  objection  to  the- 
introduction  in  evidence  of  the  alleged  "no- 
tice to  quit"  It  appears  that,  when  appel- 
lant went  into  possession  of  the  premises  in- 
question,  said  premises  were  owned  by  Da- 
vid Gllmore  and  William  Klrkman.  Subse- 
quent thereto,  and  prior  to  the  commence- 
ment of  this  action,  said  William  Klrkman 
died  testate,  and  the  said  David  Gllmore, 
Isabella  Klrkman,  Fanny  A.  Klrkman,  John- 
Klrlunan,  W.  H.  Klrkman,  and  John  F.  Boy- 
er  are  the  executors  named  in  the  last  will 
of  him,  the  said  William  Klrkman,  which 
will  has  been  duly  admitted  to  probate  in 
Walla  Walla  county.  In  this  state,  the  same 
being  the  county  In  which  the  said  Klrkman 
resided  at  the  time  of  his  death.  The  "notice 
to  quit"  Is  signed  by  the  said  David  Gllmore,. 
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••in  hlB  own  right  and  as  one  of  the  ezecntora 
of  tlie  last  will  and  testament  of  William 
Kirlnnan,  deceased,"  and  by  Dayld  Gllmore, 
••attorney  In  fact  and  duly  authorized  agent" 
of  the  other  executors  of  said  will,  naming 
them.  The  notice  required  the  appellant  to 
pay  the  rent  then  due  and  owing,  or  sur- 
render the  premises  to  him,  the  said  Gll- 
more; and  we  think  It  a  sufficient  notice 
under  the  statute,  i  and  that  the  objections 
urged  to  It  were  properly  overruled.  It  ap- 
pears from  the  record  that  the  act  which  is 
here  questioned  was  authorized  and  sanc- 
tioned by  all  of  the  executors.  Aside  from 
this,  as  one  of  the  executors,  a  notice  given 
by  David  Olbnore  would  be  sufficient  in 
law.  The  act  of  one  of  two  or  more  execu- 
tors In  a  matter  within  the  sphere  of  his  au- 
thority as  executor  is  the  act  of  all.  In  the 
case  of  Joint  executors,  the  authority  of  each 
is  entire.  "They  are  esteemed  in  law  but 
one  person,  representing  the  testator,  and 
the  acts  done  by  any  one  of  them  •  •  • 
are  deemed  the  act  of  all."  Shaw  v.  Berry, 
35  Me.  279;  Dean  v.  Duffleld,  8  Tex.  235; 
WUlia  V.  Farley,  24  Gal.  491. 

3.  It  was  not  error  to  permit  the  Introduc- 
tion of  the  record  of  the  probate  proceedings, 
certified  by  the  clerk  of  the  superior  court 
of  WaUa  Walla  county. 

4.  Upon  the  trial  of  the  cause,  the  appel- 
lant called  as  a  witness  H.  W.  Baker,  its 
president,  and  in  the  course  of  the  examina- 
tion he  was  asked  concerning  a  conversation 
occurring  between  himself  and  the  said  Wil- 
liam Kirkman,  deceased,  in  reference  to  an 
alleged  modification  of -the  written  contract 
to  pay  $500  per  month  for  rent,  and  an 
agreement  to  receive  and  accept  in  lieu  there- 
of the  sum  of  $275  per  month,  in  view  of  a 
decrease  of  the  business.  This  conversa- 
tion was  objected  to  by  respondents,  as  re- 
lating to  a  transaction  between  the  witness 
—a  i>arty  In  interest— with  a  deceased  per- 
son, and  hence  within  the  statute.  The 
court  excluded  the  testimony.'  Counsel  for 
the  appellant  very  ably  and  earnestly  con- 
tends in  hl^  brief  that  such  ruling  of  the 
lower  court  was  error,  and  that  the  testi- 
mony should  have  been  admitted.  It  ap- 
pears from  the  record  that  the  appellant  cor- 
poration was  organized  on  February  1,  1893; 
that  the  original  lease  to  these  premises  was 
executed  to  U.  W.  Baker,  and  thereafter 
the  same  was  assigned  to  Bacon  and  Baker, 
and  by  them  to  H.  W.  Baker  Company,  and 
by  H.  W.  Baker  Company  to  the  corporation 
known  as  the  "H.  W.  Baker  Company,"  the 
appellant.  The  conversation  in  question  oc- 
curred before  the  appellant  corporation  was 
organized.  It  related  to  a  transaction  in 
which  the  witness  was  at  that  time  the  real 


1  2  Hill's  Code,  {  549,  subd.  3,  makes  a  ten- 
ant guilty  of  unlawful  detainer  who,  on  notice 
requiring  on  the  alternative  payment  of  rent 
or  surrender  of  the  premises  given  by  the  per- 
son "entitled  to  the  rent,"  fails  to  pay  the  rent 
or  surrender  the  premises. 


party  in  interest,  and  In  which  the  witness 
was  representing  himself.  The  facts  that 
the  present  c(Hi;>oratlon  (appellant)  succeed- 
ed to  the  business  of  Bacon  and  Baker  and 
H.  W.  Baker  Company,  and  that  the  witness 
became  its  president  and  one  of  its  stock- 
holders, did  not  remove  the  disability  which 
the  law  imposed  upon  him  as  a  party  in  In- . 
terest  To  hold  otherwise  would,  for  prac- 
tical purposes,  be  to  ignore  the  spirit  of  the 
statute,  2  by  permitting  one  whom  the  law, 
from  considerations  of  public  policy,  re- 
quires to  remain  silent  as  to  any  transaction 
had  by  him  with  a  deceased  person,  to  evade 
the  statute  and  avoid  the  disability  imposed 
by  It,  and  become  an  eSective  witness,  mere- 
ly by  assigning  his  Interest  in  the  subject- 
matter  of  the  action,  or  by  forming  a  cor- 
p<Mation  Jn  which  he  might  be  the  president 
and  only  stoclUiolder,  and  thus  by  indirec- 
tion accomplish  that  which  the  law  prohibits 
to  be  done.  For  this  reason,  alone,  we  think 
the  testimony  was  properly  excluded;  and 
we  do  not  feel  called  upon  to  pass  on  the 
question  of  whether  an  officer  of  a  corpora- 
tion can  be  permitted  to  testify  to  a  trans- 
action with  a  deceased  person,  in  a  suit  be- 
tween such  corporation  and  the  representa- 
tive of  such  deceased  person. 

5.  At  the  close  of  the  trial,  a  request  was 
made  for  the  Jury  to  Inspect  the  premises, 
and  consent  thereto  was  given  by  both  par- 
ties; but  the  court  declined  to  order  the 
;jury  to  make  such  view,  saying  to  the  Jury 
and  counsel  that:  "The  court  has  no  power 
to  prevent  them  [meaning  the  Jury]  from 
going  and  looking  at  them  [the  premises]  on 
their  own  responsibility.  The  court  will  not 
order  them  to  go  there.  I  don't  see  any  good 
purpose  it  will  serve  in  this  case."  No  ex- 
ception was  taken  by  either  counsel.  In  sup- 
port of  its  motion  for  a  new  trial,  the  ap- 
pellant filed  affidavits  showing  that  two 
Jurors,  separate  and  apart  from  their  fel- 
low Jurors,  visited  the  premises  during  the 
noon  recess  and  investigated  their  condition, 
thus,  as  It  is  Insisted,  giving  them  an  ad- 
vantage over  the  remainder  of  the  Jury  In 
determining  the  character  of  the  premises 
in  dispute  and  their  reasonable  rental  value. 
In  the  first  place,  the  question  of  reasonable 
rental  value  of  the  premises  was  not  an 
issue  In  this  case,  each  party  asserting  and 
relying  upon  express  contract  The  court 
below  permitted  the  appellant  (over  respond- 
ents' objection)  to  go  into  this  question,  and 
thereafter  respondents  submitted  consider- 
able testimony  upon  it  In  charging  the 
Jury  concerning  this  testimony,  the  court 
said:  "This  is  not  for  the  purpose  of  having 
you  fix  a  reasonable  rental  value  for  the  use 
of  that  property.  Both  parties  to  this  con- 
troversy  claim   a   contract   was   made  be- 

«  2  Hill's  Code,  |  1646,  prohibits  a  party  in 
interest  from  testifying  as  to  any  transaction 
or  conversation  with  a  deceased  person  in  nn 
action  by  or  against  the  legal  representatives 
of  the  deceased. 
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tween  them  fixing  the  rental  that  was  to  be 
paid  for  the  premises.  The  object  of  this 
testimony  was  to  aid  you  In  coming  to  a  con- 
clusion as  to  what  amount  It  Is  likely  the 
parties  themselyes  fixed."  In  our  opinion, 
the  court  should  have  excluded  the  testi- 
mony entirely.  However,  the  appellant  is 
not  In  a  position  to  complain  because  the 
court  i>ermltted  its  Introduction  upon  ap- 
pellant's request  For  another  reason,  how- 
ever, the  appellant  cannot  be  permitted  to 
urge  the  alleged  misconduct  and  irregular- 
ity of  the  Jury  In  visiting  the  premises,  be- 
cause that  Is  what  the  court,  In  efCect,  told 
the  Jury  they  might  do,  by  saying  to  them 
that  "the  court  has  no  power  to  prevent 
them  from  going  and  looking  at  the  prem- 
ises on  their  own  responsibility,"  to  which 
remark  cotmsel  for  the  appellant  made  no 
objection  and  took  no  lexception.  What  fol- 
lowed was  nothing  beyond  what  was  rea- 
sonably to  be  expected. 

6.  The  court,  among  other  things,  charged 
the  Jury  as  follows:  "If  you.  find  that  there 
was  a  default  in  the  payment  of  It  [the  rent] ; 
that  the  notice  was  served,  such  as  the  law 
requires,  as  the  court  has  Indicated  to  you; 
and  that  the  notice  or  requirement  was  not 
complied  with  for  a  period  of  three  days 
after  the  service  of  that  notice,— you  will 
find  for  the  plaintiff;  otherwise  you  will 
find  for  the  defendant"  It  Is  objected  by 
appellant  that  this  charge  left  It  to  the 
Jury  to  decide  what  Is  a  legal  notice,  and 
what  kind  of  a  notice  the  law  requires, 
whereas  the  sufficiency  of  the  notice  was  a 
question  of  law  for  the  court  We  think 
that  this  objection  is  well  taken,  but  it  does 
not  follow  that  the  cause  should  be  reversed. 
The  error  was  harmless,  because,  as  has  al- 
ready been  said  In  this  opinion,  the  "notice 
to  quit"  was  a  good  and  sufilclent  notice  in 
law;  and,  clearly,  appellant  was  not  preju- 
diced by  the  court's  failure  to  so  charge  the 
Jury.  The  other  alleged  errors  referred  to  in 
the  brief  of  appellant's  counsel  In  this  cause 
have  been  duly  considered;  but  we  do  not 
regard  any  of  them  as  being  sufllclently  Im- 
portant to  warrant  a  reversal.  No  reversible 
error  appearing  In  the  record,  the  Judg- 
ment appealed  from  will  be  affirmed. 

HOXT,  C.  J.,  and  SCOTT,  DUNBAE,  and 
ANDERS,  JJ.,  concur. 


('.2  Wash.  288) 

STATE  V.  KRUa. 

(Supreme  Court  of  Washington.    July  16, 1895.) 

JuBT  —  Summoning    and    Impanelino  —  Compe- 

TSSOT— Embezzlement  bt  Uitt  llteAsuKER 

— iNDtCTMEJiT— IN9TRC0TION8. 

1.  Code  of  Procedure  (section  58)  provides 
that  the  board  of  county  commissioners,  before 
the  first  Monday  in  February,  shall  select  the 
names  of  100  persons  qualified  to  act  as  grand 
jurors,  and  the  same  number  of  petit  Jurors, 
and  certify  the  same  in  separate  lists  to  the 
cleric  of  the  superior  court.  Section  62  pro- 
vides that  the  failure  of  any  officer  to  perform 


the  duties  within  the  required  time,  or  other 
irregularity  in  drawing,  shall  not  invalidate  the 
drawing,  etc.,  of  the  jurors.  Section  63  pro- 
vides that,  if  the  court  sees  fit  to  set  aside  the 
venire  for  grand  or  petit  jurors,  an  open  venire 
may  issue  to  the  sheriff.  Mdd,  that  the  failure 
of  the  commissioners  to  select  and  certify  the 
list  of  jurors  is  not  ground  for  a  motion  to 
quash  an  indictment. 

2.  The  treasurer  of  a  dty  of  the  first  class, 
the  charter  of  which  is  voted  by  the  people,  is  a 
"city  officer  »  •  •  appointed  under  the  con- 
stitution or  laws"  of  the  state  (Pen.  Code,  S'57). 
and  may  be  punished  under  such  section  for 
using  public  funds  to  make  a  profit  out  of  the 
same. 

3.  Penal  Code,  providing  that  an  indictment 
in  a  prosecution  of  a  public  officer  for  using 
money  intrusted  to  him  for  personal  profit,  or 
for  any  purpose  not  authorized  by  law,  need 
only  allege  that  the  officer  had  made  a  profit  out 
of  the  money,  or  had  used  it  for  a  purpose  not 
authorized  by  law,  without  specifying  any  fur- 
ther particulars,  is  constitutional.  Anders  and 
Gordon,  JJ.,  dissenting. 

4.  In  a  prosecution  for  the  embezzlement 
of  city  funds,  a  taxpayer  of  the  dty  is  a  compe- 
tent juror. 

5.  A  challenge  for  actual  bias  to  a  juror,  tes- 
tifying that  he  has  formed  an  "impression"  as 
to  defendant's  guilt  but  not  an  opinion,  is  prop- 
erly overruled. 

6.  In  a  prosecntion  against  a  dty  treasurer 
for  using  public  funds  for  personal  profit,  a  chal- 
lenge for  actual  bias  to  a  juror,  testifying  that 
he  bad  formed  an  opinion  that  defendant  had 
loaned  money,  but  that  he  did  not  know  wheth- 
er it  was  his  own  money  or  not,  is  properly  over- 
ruled. 

7.  An  instruction  that  no  inference  of  guilt 
"should"  arise  in  the  jury's  mind  from  defend- 
ant's silence,  is  not  ground  for  reversal  for  fail- 
ure to  use  the  mandatory  word  "shall." 

8.  An  instruction  that  the  law  presumes  the 
Innocence  of  a  person  accused  of  a  crime,  and 
the  presumption  is  not  a  matter  of  form  merely, 
which  the  jury  may  disregard  at  pleasure,  and 
this  presumption  continues  with  defendant 
throughout  all  the  stages  of  the  trial,  until  tile 
case  has  been  formally  submitted  to  the  jury, 
and  the  jury  has  found  that  this  presumption 
has  been  overcome  by  the  evidence  of  the  prose- 
cution beyond  a  reasonable  doubt,  is  not  erro- 
ceous. 

9.  An  instruction  that  a  reasonable  doubt 
is  such  a  "doubt  as  a  man  of  ordinary  prudence. 
*  *  *  in  determining  an  issue  of  like  con- 
cern to  himself  as  that  before  the  jury  is  to  de- 
fendant, would  allow  to  have  any  influence  on 
him,  or  cause  him  to  pause  •  •  •  in  arriv- 
ing at  bis  determination;  that  such  a  doubt 
should  grow  out  of  the  evidence  of  the  case,  and 
not  be  merely  speculative,  conjectural,  or  imag- 
inary,"— is  not  erroneous,  as  assuming  that  there 
might  be  a  doubt  in  the  minds  of  the  jury,  but 
that  such  doubt  would  be  speculative. 

10.  In  a  prosecution  under  Pen.  (3ode,  S  57, 
against  a  city  treasurer  for  using  the  public 
funds  for  personal  profit,  an  instruction  that 
the  object  of  the  statute  was  to  restrain  public 
officers  from  using  money  intrusted  to  them  for 
their  own  profit,  is  not  erroneous. 

11.  Where  a  city  treasurer,  for  personal  prof- 
it gives  a  check  on  the  bank  in  which  he  has  de- 
IK>sited  city  funds,  and  the  payee  on  the  pres- 
entation of  the  check  is  given  foreign  exchange 
for  the  amount  thereof,  and  the  account  of  tlv? 
city  cbprged  therewith,  the  money  being  ob- 
tained on  the  exchange  at  its  place  of  pay- 
ment, he  is  guilty  of  using  the  funds  for  per- 
sonal profit  within  the  meaning  of  Pen.  Code, 
S  57. 

Appeal  from  superior  court  King  county; 
James  Z.  Moore,  Judge. 

Adolph  Krug  was  convicted  of  a  crime, 
and  appeals.    Affirmed. 
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Jas.  Hamilton  Lewis,  Stratton,  Lewis  & 
Gllman,  J.  Henry  Denning,  and  Clias.  F. 
Fislibacli,  for  appellant.  John  F.  Miller, 
Pros.  Atty.,  and  A.  G.  McBrlde,  for  the 
State. 

DUNBAB,  J.  A  grand  Jury  was  impanel- 
ed in  King  connty  to  investigate  a  charge 
of  embezzlement,  and  other  unlawful  use  of 
the  funds  of  the  city  of  Seattle,  by  its  treas- 
urer, Adolph  Krug,  the  appellant  herein. 
An  indictment  was  returned  against  the  ap- 
pellant, and  a  trial  was  had  before  the  Hon> 
orable  J.  Z.  Moore,  of  Spokane  county,  who 
presided  in  the  absence  of  the  regular  Judge, 
Hon.  T.  J.  Humes.  The  indictment  was 
based  upon  section  57  of  the  Penal  Ciode, 
charging  the  unlawful  use  of  the  money  of 
the  city  of  Seattle  in  order  to  make  a  profit 
out  of  the  same.  Appellant  introduced  no 
testimony  in  his  own  behalf,  but  demurred 
to  the  complaint,  raised  many  objections  to 
the  introduction  of  testimony,  and,  upon  the 
testimony  of  the  state,  was  found  guilty 
as  charged.  Judgment  was  pronounced,  and 
an  appeal  was  taken  to  this  court  upon  the 
errors  alleged. 

The  first  contention  of  the  appellant  is  that 
the  court  erred  in  not  sustaining  a  mo- 
tion to  quash  the  indictment,  made  upon 
the  ground  that  the  grand  Jury  was  not 
properly  sdected,  properly  impaneled,  and 
properly  chosen.  It  is  Insisted  that  the  grand 
Jurors  had  not  been  selected  by  the  coun- 
ty commissioners  for  the  years  1803  or  1894; 
that  the  same  had  not  been  certified  In  sepa- 
rate lists  to  the  clerk  of  the  superior  court, 
as  provided  in  section  58  of  the  Code  of 
Procedure,  which  provides  that  "every  board 
of  county  commissioners,  on  or  before  the 
first  Monday  of  February  in  each  year,  shall 
select  from  the  persons  in  their  county 
qualified  to  serve  as  petit  Jurors  the  names 
of  one  hundred  persons  to  serve  as  petit 
Jurors  for  the  ensuing  year,  and  from  the 
persons  in  their  county,  qualified  to  serve 
as  grand  Jurors,  the  names  of  one  hun- 
dred persons  to  serve  as  grand  Jurors 
for  the  ensuing  year,  and  shall  certify  the 
same  in  separate  lists  to  the  clerk  of  the 
superior  court"  These  provisions  of  the 
statute.  It  is  insisted  by  the  appellant,  are 
mandatory,  and  intended  to  secure  for  each 
year  a  new  list,  of  qualified  electors  and  free- 
holders; and  that,  the  question  of  the  quali- 
fication of  the  grand  Jury  having  been  time- 
ly raised,  it  was  prejudicial  error  on  the  part 
of  the  court  to  overrule  the  motion.  We  do 
not  think  this  contention  can  be  sustained. 
We  are  Inclined  to  think  that  this  was  only 
an  irregularity  which  does  not  affect  the 
substantial  rights  of  the  defendant.  Section 
82  of  the  same  chapter  which  provides  for 
the  selection  of  the  grand  Jury  provides  es- 
pecially that  "the  failure  on  the  part  of  any 
officer  to  perform  the  duties  required  with- 
lo  the  time,  or  other  Irreeularlty  in  said 
drawmg,  shall  in  no  way  invalidate  the  8&- 


lecting,  drawing  or  summoning  of  said  Ju- 
rors." This,  it  seems  to  us,  would  sufflclait- 
ly  Indicate  that  the  intention  of  the  legisla- 
ture was  that  the  provision  relied  upon  by 
the  appellant  was  not  a  mandatory  provi- 
sion, the  omission  of  which  would  invali- 
date the  proceedings.  But,  as  further  show- 
ing that  there  is  no  particular  viitue  in  the 
provision,  section  63  of  the  same  chapter 
provides  that  "If  for  any  cause  the  court 
shall  see  fit  to  set  aside  the  venire  for  grand 
or  petit  Jurors,  returned  as  above  provided, 
an  open  venire  may  thereupon  issue  to  the 
sberUF,"  etc.;  and,  as  further  sustaining  the 
same  idea,  the  latter  part  of  section  58  (the 
section  relied  upon  by  appellant)  provides 
that  "if  from  any  cause  the  county  commis- 
sioners are  unable  to  select  the  full  number 
of  names  in  this  section -provided  for,  they 
shall  select  such  less  number  as  they  may 
agree  upon."  The  whole  chapter  seems  to 
refute  the  idea  that  the  provisions  of  section 
58  are  mandatory,  or  that  the  defendant  has 
any  vested  right  in  any  particular  mode  of 
choosing  the  grand  Jury.  Mr.  Bishop,  In  his 
work  on  Criminal  Procedure  (section  875,  3d 
Ed.),  under  the  head  of  "Directory  Statutes," 
says:  "A  statute  may  be  only  directory  to 
the  officers;  as  that  the  grand  Jurors  shall  'be 
summoned  at  least  five  days  before  the  first 
day  of  the  court,'  or  that  the  court  shall  im- 
panel the  grand  Jury  on  the  first  day  of  the 
term, — a  noncompliance  with  which  is  no 
ground  for  setting  aside  the  proceedings  on 
application  of  the  defendant."  The  objec- 
tion In  the  case  at  bar  is  simply  an  objection 
of  time.  We  think,  under  the  authorities 
and  under  the  provisions  of  the  statute  it- 
self, the  objection  should  not  be  sustained, 
and  that  the  court  committed  no  error  in  re- 
fusing the  motion.  In  fact,  we  Judge  from 
the  record  in  this  case  that  It  was  really  not 
the  desire  of  the  counsel  for  the  defense 
that  this  motion  should  be  sustained  by  the 
court,  for  the  new  Judge  was  informed  by 
the  counsel  that  It  had  been  the  practice  of 
the  court  that  the  Jury  had  a  right  to  remain 
until  It  should  please  the  Judge  to  issue  a 
new  venire,  and  that  the  Judge  of  that  court 
had  ruled  against  him  ui)on  this  contention. 
But,  however  that  may  be,  nothing  appears 
in  the  record  to  indicate  that  the  defendant 
was  in  any  way  injured  by  the  action  of  the 
court,  or  that  the  grand  Jurors  were  not 
qualified  grand  Jurors  under  the  law.  The 
qualification  of  a  grand  Juror,  after  all,  is 
the  main  question  to  decide,  and  that  ques- 
tion could  have  been  decided  In  each  in- 
stance by  an  examination  of  the  Individual 
Juror. 

The  next  coutenllon  is  that  section  57  of  the 
Penal  Code  does  not  include  within  its  pro- 
visions a  city  officer.  The  section  is  as  fol- 
lows: "Jf  any  state,  county,  township,  city, 
town,  village  or  other  officer,  elected  or  ap- 
pointed imder  the  constitution  or  laws  of  this 
state.  •  •  •  shall.  In  any  manner  not  au- 
'  thorized  by  law,  use  any  portion  of  the  \uoney 
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intmsted  to  bim  for  safe  keeping,  In  order  to 
make  a  profit  out  of  the  same,  or  shall  use 
the  same  for  any  purpose  not  authorized  by 
law,  he  shall  be  deemed  guilty  of  a  felony," 
etc.  The  defendant  was  an  officer  under  a 
freeholder's  charter,  to  wit,  one  voted  by  the 
people  in  cities  of  the  first  class,  Tiz.  the 
city  of  Seattle,  and  it  is  contended,  therefore, 
that  he  is  not  a  city  officer,  elected  or  ap- 
pointed under  the  constitution,  because  he  is 
nowhere  denominated  or  designated  as  one 
of  the  officers  for  the  execution  of  the  man- 
dates or  proTisions  of  that  instrument;  tliat 
be  is  not  an  officer  elected  or  appointed  under 
any  law  of  the  atate  of  Washington  prescrib- 
ed by  the  legishiture  of  the  state  for  the  exe- 
cution of  any  law  of  the  state  of  Washing- 
ton; and  that,  therefore,  he  is  not  wilhhi  the 
provisions  of  section  D7  of  the  Penal  Code, 
nor  within  the  letter  or  intendment  of  the 
seme.  We  think  that  such  a  construction  of 
the  law  would  be  forced  and  unnatural,  and 
the  authorities  cited  by  the  appellant  to  sus- 
tam  his  contention  are  not  In  point  Most 
of  them  enter  upon  a  discussion  of  who  were 
or  who  were  not  state  officers.  It  is  not 
contended  by  the  state  in  this  case  that  the 
appellant  Is  a  state  officer,  but  that  he,  as 
a  city  officer,  falls  within  the  provisions  of 
sectlMi  57.  The  statute  specially  names  a 
city  officer,  and  it  seems  to  us  that  there  can 
be  no  question  that  such  officer  is  elected  un- 
der the  constitution  and  laws  of  this  state. 
The  leglsbiture,  by  authority  of  the  constitu- 
tion, giants  the  charters  to  cities  of  the  first 
class,  and  under  the  provisions  of  the  charter 
which  Is  granted  by  the  legislature  the  city 
treasurer  is  elected.  Of  course,  this  is  a 
somewhat  indirect  operation  of  the  law,  but 
the  Section  of  the  city  treasurer  nevertheless 
flows  I'rom  the  laws  and  the  constitution, 
and  certainly,  were  it  not  for  the  laws  of 
the  state,  the  office  of  city  treasurer  of  the 
cities  of  the  first  class  could  not  exist.  Con- 
sequently, it  must  logically  follow  that  this 
officer  is  elected  under  the  constitution  and 
laws  of  the  state,  for  the  law  conferring  upon 
cities  a  rigiht  to  provide  for  the  election  of 
Its  officers  is  a  delegation  of  the  power  of  the 
state  to  the  city.  Section  521  of  the  General 
Statutes  provides  that  "the  legislative  powers 
of  any  city,  organized  under  the  provisions 
of  this  act  *  •  •  who,  together  with  such 
other  elective  officers  as  may  be  provided  for 
In  such  charter,  shall  be  elected  at  the  times, 
in  such  manner,  and  for  such  terms,  and 
shall  perform  such  duties  and  receive  such 
compensation,  as  may  be  prescribed  In  such 
charter."  As  we  have  before  said,  the  action 
of  the  city,  and  the  validity  of  its  acts  in 
electing  its  treasurer,  all  flow  from  and  are 
dependent  ui»on  these  provisions  of  the  law. 
The  constitution  Itself,  m  section  14  of  article 
11,  seems  to  have  initiated  the  idea  upon 
which  this  stntute  is  based,  and  provides  that 
the  making  of  profit  out  of  county,  city,  town, 
or  other  public  money,  or  using  the  same 
for  any  purpos^)  not  authorized  by  hiw,  by 


any  officer  having  the  possession  or  control 
thereof,  shall  be  a  felony,  and  shall  be  prose- 
cuted and  pimlshed  as  prescribed  by  law; 
and  the  enactment  of  section  57  is  In  perfect 
harmony  with  this  provision  of  the  constitu- 
tion, and  makes  provision  for  carrying  it  into 
effect.  It  would,  indeed,  destroy  not  only  the 
manifest  intention  of  the  constitution,  but  of 
the  statute,  to  hold  that  this  provision  of  the 
statute  did  not  apply  to  treasurers  who  were 
not  directly  elected  under  the  provisions  of 
the  law. 

A  question,  however,  which  has  given  the 
court  vastly  more  trouble  than  the  one  Just 
discussed,  and  which  is  really  the  vital  ques- 
tion In  this  case,  as  we  view  it,  is  embodied 
in  the  contention  that  the  demurrer  should 
have  been  sustained  liecause  the  indictment 
did  not  state  facts;  that  is,  that  it  was  nei- 
ther direct  nor  certain  as  regards  the  crime 
charged,  nor  was  It  direct  or  certain  in  char- 
ging the  particular  circumstances  of  the 
crime  necessary  to  constitute  a  complete  crime 
under  the  law.  The  charging  part  of  the  In- 
dictment is  as  follows:  "Adolph  Krug  and 
Henry  Fuhrman  are  accused  by  the  grand 
Jury  of  the  state  of  Washingiton  In  and  for 
King  county,  said  state,  by  this  indictment,  of 
the  crime  of  using  public  money  in  order  to 
make  a  profit  out  of  the  same,  and  for  pur- 
poses not  then  and  there  authorized  by  law, 
committed  as  follows:  That  on  the  2d  day  of 
July,  1892,  thie  said  Adolph  Krug,  then  and 
there  being,  and  at  said  time  was,  a  city 
officer,  to  wit,  the  duly  elected,  qualified,  and 
acting  city  treasure  of  the  city  of  Seattle, 
in  the  county  of  King,  state  of  Washington, 
and  being  then  and  there  charged  under  the 
provisions  of  the  charter  and  the  amendments 
thereto  of  the  said  city  of  Seattle,  the 'said 
charter  being  commonly  known  as  the  free- 
holders' charter,  with  the  receiving  and  safe- 
keeping of  all  moneys  belonging  to  and  the 
property  of  the  said  city  of  Seattle,  the  said 
city  of  Seattle  then  and  there  being  a  mu- 
nicipal corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
territory,  now  state,  of  Wasliington,  and  as 
such  officer  and  city  treasurer  as  aforesaid 
the  said  Adolph  Krug  was  then  and  there, 
by  virtue  of  his  said  city  office.  Intrusted 
with  a  sum  and  amount  of  $10,000  in  lawful 
money,  for  safe-keeping,  the  same  being  pub- 
lic money  belonging  to  and  the  property  Of 
the  said  city  of  Seattle,  and  which  said  mon- 
ey was  under  the  care,  custody,  and  control 
of  the  said  Adolph  Krug,  as  such  officer  and 
city  treasurer  as  aforesaid;  and  the  said 
Adolph  Krug,  officer  and  city  treasurer  as 
aforesaid,  on  the  2d  day  of  July,  1892,  in 
said  King  county,  state  of  Washington,  un- 
lawfully, feloniously,  and  in  a  manner  not 
authorized  by  law,  did  use  the  said  $10,000 
public  money  as  aforesaid,  of  the  value  of 
$10,000  in  lawful  money,  in  order  to  make  a 
profit  out  of  the  same,  and  for  purpose  then 
and  there  not  authorized  by  law,"  etc.  It 
is  most  earnestly  urged  by  the  api)ellant  that 
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no  statement  of  facts  Is  set  forth  in  this  in- 
dictment which  would  notify  the  defendant 
of  the  particular  crime  with  wliich  be  was 
charged,  and  many  cases  are  cited  to  support 
this  contention,  notably  a  case  decided  by 
this  court,  viz.  State  t.  Carey,  4  Wash.  424, 
30  Pac.  729.  There  is  no  question  but  that 
as  a  general  proiKisition  of  law,  under  the 
ordinary  statutes  and  under  the  common-law 
requirements,  this  indictment  would  not  be 
sufficient,  and  the  case  of  State  t.  Carey,  su- 
pra, was  based  upon  the  provisions  of  our 
statute  and  the  goieral  provisions  of  law  in 
relation  to  criminal  procedure.  But  that  case, 
with  all  cases  of  similar  character,  is  not  in 
point  herev  for  the  reason  that  our  statute 
especially  provides  that  the  ordinary  require- 
ments of  an  Indictmoit  may  be  omitted  from 
indictments  for  this  particular  crime,  section 
58  of  the  Penal  Code  providing  that,  "in 
prosecutions  for  the  offenses  named  in  the 
uect  preceding  section  [the  sectlMi  under 
which  this  indictment  was  brought],  it  shall 
be  sufficient  to  allege  generally,  in  the  in- 
formation or  indictment,  that  any  such  offi- 
cer •  •  •  has  made  profit  out  of  the  public 
mon^  in  his  possession  or  under  his  control, 
or  has  used  the  same  for  any  purpose  not  au- 
thorized by  law,  to  a  certain  value  or  amount, 
without  specifying  any  further  particulars  in 
retard  thereto;  and  on  the  trial  evidence 
may  be  given  of  all  the  facts  constituting  the 
offense  and  defense  thereto."  Bo  it  will  be 
seen  that  this  statute  carries  the  Indictment 
in  this  case  beyond  the  pale  of  the  common 
law,  or  the  ordinary  provisicms  for  criminal 
pleadings  in  statutes;  and,  as  the  indictment 
follows  as  closely  as  It  could  be  made  to  do 
the  provisions  of  the  statute,  the  only  ques- 
tion that  remains  to  be  determined  is,  is  the 
statute  constitutional,  or  can  It  be  sustained 
in  the  face  of  the  fourteenth  amendment  to 
the  c<«stitutIon  of  the  United  States,  and  sec- 
tion 22,  art  1,  of  the  constitution  of  the  state 
of  Washington? 

It  is  contended  by  the  appellajit,  with  some 
show  of  reason,  that  the  information  fur- 
nished in  this  indictment  is  of  rather  a  mea- 
ger tiuallty  as  well  as  quantity,  and  many 
cases  are  cited  bearing  on  this  preposition. 
We  think,  however,  that  they  can  all  be  dis- 
tinguished from  the  case  in  'point.  The  near- 
est to  an  analogous  case,  and  the  one  which 
Is  referred  to  in  nearly  all  the  other  cases 
cited,  is  that  of  U.  S.  v.  Crulkshank.  92  U.  S. 
542.  There  it  was  held  that  in  criminal 
cases  the  defendant  had  a  constitutional 
right  to  be  informed  of  the  nature  and  cause 
of  the  accusation,  and  tiiat  the  indictment 
must  set  forth  the  offense  with  clearness, 
and  all  necessary  certainty  to  apprise  the 
accused  of  the  crime  with  which  he  stands 
charged,  and  that  every  Ingredient  of  which 
the  offense  was  composed  must  be  accurate- 
ly and  clearly  alleged.  In  that  case  the  de- 
fendant was  charged  with  an  intent  "to  hin- 
der and  prevent  the  parties  In  their  respect- 
ive free  exercise  and  enjoyment  of  the  rights, 
V.4lP.no.2— 9 


privileges,  immunities,  and  protection  grant- 
ed and  secured  to  them,  respectively,  as  citi- 
zens of  the  United  States  and  as  citizens  of 
said  state  of  Louisiana,  •  •  ♦  f  or  the  rea- 
son that  they  *  •  *,  being  then  and  there 
citizens  of  said  state  and  of  the  United 
States,  were  persons  of  African  descent  and 
race,  and  persons  of  color,  and  not  white 
citizens  thereof;"  and  the  indictment  further 
charged  them  with  an  intent  to  hinder  and 
prevent  them  "in  their  several  and  respec- 
tive free  exercise  and  enjoyment  of  every, 
each,  all  and  singular,  the  several  rights  and 
privileges  granted  and  secured  to  them  by 
the  constitution  and  laws  of  the  United 
States."  The  same  general  statement  of  the 
rights  to  be  Interfered  with  was  found  In 
the  other  counts;  and  the  court  said:  "Ac- 
cording to  the  view  we  take  of  these  counts, 
the  question  is  not  whether  It  is  enough,  in 
general,  to  describe  a  statutory  offense  in 
the  language  of  the  statute,  or  whether  the 
offense  has  here  been  described  at  all.  The 
statute  provides  for  the  punishment  of  those 
who  conspired  'to  Injure,  oppress,  threaten, 
or  intimidate  any  citizen,  with  intent  to  pre- 
vent or  hinder  his  free  exercise  and  enjoy- 
ment of  any  right  or  privilege  granted  or  se- 
cured to  him  by  the  constitution  or  laws  of 
the  United  States.'  These  counts  in  the  in- 
dictment charge,  in  substance,  that  the  in- 
tent In  this  case  was  to  hinder  and  prevent 
these  citizens  in  the  free  exercise  and  enjoy- 
ment of  'every,  each,  all  and  singular,'  the 
rights  granted  them  by  the  constitution,  etc. 
There  Is  no  specification  of  any  particular 
right.  The  language  is  bi-oad  enough  to  cov- 
er all."  After  laying  down  the  general  prop- 
ositions of  law  which  we  have  before  noted, 
the  court  proceeds  to  say:  "All  crimes  are 
not  so  punishable.  Whether  a  particular 
crime  be  such  a  one  or  not  is  a  question  of 
law.  The  accused  has,  therefore,  the  right 
to  have  a  specification  of  the  charge  against 
him  In  this  respect,  in  order  that  he  may  de- 
cide whether  he  should  present  his  defense 
by  a  motion  to  quash,  demurrer,  or  plea;  and 
the  court,  that  It  may  determine  whether  the 
facts  wlU  sustain  the  indictment.  So  here, 
the  crime  Is  made  to  consist  in  the  unlawful 
combination,  with  an  Intent  to  prevent  the 
enjoyment  of  any  right  granted  or  secured 
by  the  constitution,  etc.  All  rights  are  not 
so  granted  or  secured.  Whether  one  Is  so 
or  not  is  a  question  of  law  to  be  decided  by 
the  court,  not  the  prosecutor.  Therefore^ 
the  indictment  should  state  the  particulars, 
to  inform  the  court  as  well  as  the  accused. 
It  must  be  made  to  appear— that  is  to  say, 
appear  from  the  Indictment,  without  going 
further^tliat  the  acts  charged  will,  if  prov- 
en, support  a  conviction  for  the  offense  al- 
leged. •  •  •  These  counts  are  too  vague 
and  genei-al.  They  lack  the  certainty  and 
precision  required  by  the  established  rules 
of  criminal  pleading."  It  will  be  seen,  by  an 
investigation  of  the  law  upon  which  the  in- 
dictment in  the  case  at  bar  Is  based,  that 
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the  trouble  anticipated  by  the  court  In  the 
case  of  U.  S.  y.  Crulkshank,  supra,  cannot 
arise,  for  the  Indictment  here  charges  the 
unlawful  act,  or  the  particular  act  which  by 
the  law  is  made  unlawful,  viz.  the  use  of  the 
money  intrusted  to  him  for  the  purpose  of 
making  a  profit  out  of  it,  and  the  use  of  It 
In  a  manner  not  provided  by  law.  And  the 
accused  in  this  case  has  the  benefit  of  the 
specification  of  the  particular  act  constitut- 
ing the  crime,  for,  under  the  statute,  the 
crime  consists  of  the  acts  specified.  If  he 
malies  a  profit  out  of  the  money  Intrusted  to 
his  care  in  any  way,  he  falls  within  the  pro- 
Tlsions  of  the  statute;  or,  if  he  uses  the 
money  in  any  way  not  provided  by  law,  he 
falls  within  the  provisions  of  the  statute. 
The  legislature,  doubtless  recognizing  the 
fact  that  it  Is  exceedingly  difficult  to  convict 
for  embezzlement  in  cases  of  this  kind,  where 
the  ordinary  rules  of  criminal  practice  ob- 
tain, sought,  in  the  interest  of  Justice,  and 
at  the  same  time  without  depriving  the  de- 
fendant of  any  material  right,  to  formulate 
a  statute  which  would  render  easy  the  ad- 
ministration of  justice,  and  under  which  the 
real  facts  in  the  case  could  be  ascertained. 
This  provision  of  the  law  may  well  be  sus- 
tained, at  least  so  far  as  its  application  goes 
to  officers  who,  under  the  law  guiding  and 
directing  their  duties,  have  sufficient  notice 
furnished  them  by  an  indictment  drawn  un- 
der this  statute.  A  provision  of  the  charter 
which  prescribes  the  duties  of  the  city  treas- 
urer of  the  city  of  Seattle  is  to  the  effect  that 
"it  shall  be  the  duty  of  the  city  treasurer  to 
receipt  for  moneys  of  the  city  and  pay  out 
the  same  only  on  warrants  drawn  in  pursu- 
ance of  the  order  of  the  city  council,  signed 
by  the  mayor  and  countersigned  and  regis- 
tered by  the  city  comptroller."  It  follows 
that  any  use  of  money  by  the  city  treasurer, 
except  upon  warrants,  la  unauthorized  by 
law;  and  It  would  be  a  complete  and  easy 
defense  by  this  officer  to  show  that  all  the 
money  which  had  come  into  his  hands,  as 
said  treasurer,  over  and  above  the  amount 
remaining  in  the  treasury,  had  been  paid  out 
upon  warrants  in  the  manner  prescribed  by 
law.  If  he  can  show  this,  then  the  accusa- 
tion that  he  has  used  it  In  a  manner  not  au- 
thorized by  law,  or  that  he  has  made  profit 
out  of  the  funds  of  the  city,  cannot  be  sus- 
tained. If  he  cannot  show  It,  the  presump- 
tion ought  to  attach  that  the  accusations  are 
true;  for,  in  the  very  nature  of  the  office 
and  the  duties  of  the  officer,  it  is  impossible 
for  the  state  to  allege  or  prove  the  embezzle- 
ment of  any  particular  money,  or  any  par- 
ticular part  of  any  funds.  Any  such  restric- 
tions as  these  would  have  the  effect  of  al- 
lowing embezzling  officers  of  this  description 
to  escape  the  penalties  of  the  law,  while  the 
liberal  provisions  of  the  statute  do  not  In  any 
way  prevent  them  from  making  a  complete 
defense  to  the  charge,  in  case  of  their  inno- 
cence. For  this  reason,  we  think  the  stat- 
ute In  this  case  should  be  sustained;  and 


for  the  reasons  mentioned  above,  viz.  the  Im- 
possibility of  describing  particular  moneys 
or  particular  funds,  all  the  objections  by  the 
appellant  to  the  introduction  of  evidence  in 
thia  case,  without  specifically  mentioning 
them,  will  be  overruled. 

It  is  alleged  that  the  court  erred  in  refus- 
ing tlie  challenge  for  cause  to  Jurw  William 
Fox,  on  the  ground  that  the  Juror  testified 
"that  he  was  a  resident  for  years,  and  a  tax- 
payer, in  the  city  of  Seattle,  and  had  paid 
money  to  the  city  treasury,  of  which  Mr. 
Krug  was  treasurer,  and  which  money  he 
was  being  charged  with  having  converted." 
We  think  this  contention  is  hardly  worthy  of 
discussion.  Carried  to  its  logical  conclusion, 
every  taxpayer  In  the  country  would  be  held 
to  be  an  illegal  juror  In  all  cases  where  offi- 
cers were  charged  with  having  embezzled  or 
misappropriated  the  public  funds,  and  In- 
deed In  every  briminal  case,  for,  under  our 
laws,  upon  the  conviction  or  acquittal  of  a 
person  charged  with  a  felony  depends  a 
question  of  costs  to  the  state  or  county. 

The  next  contention— that  the  court  erred 
in  not  sustaining  the  challenge  to  juror  Fox 
for  actual  bias— is  equally  without  founda- 
tion. The  juror  nowhere  said  that  he  had 
an  opinion  as  to  the  merits  of  this  case.  It 
is  true  that  he  stated  that,  from  some  ac- 
counts he  had  seen  In  the  newspaper,  he  had 
an  opinion  or  an  impression  tliat  the  appel- 
lant Krug  had  loaned  money;  but  he  contin- 
uously asserted  that  he  did  not  know  or  have 
any  idea  whether  It  was  his  own  money  or 
whether  it  was  the  city's  money,  and  several 
pages  of  adroit  cross-examination  failed  to 
elicit  proof  that  the  Juror  had  any  opinion 
as  to  the  guilt  or  Innocence  of  the  defendant 
of  the  crime  with  which  he  was  charged. 
In  fact,  he  positively  asserted  all  the  time 
that  he  had  not.  He  may  have  had  an  opin- 
ion that  the  defendant  had  loaned  money,  or 
that  he  had  bought  a  horse  or  sold  a  farm, 
but  such  an  opinion  could  in  no  way  be  ma- 
terial to  the  Issue  Involved,  viz.  whether  he 
had  made  a  profit  out  of  money  of  the  city  of 
Seattle. 

It  is  also  claimed  that  the  court  erred  in 
not  sustaining  the  challenge  to  the  Juror  Cui- 
us, on  the  ground  of  actual  bias.  We  do  not 
think  the  record  will  sustain  this  contention. 
This  Juror,  upon  his  examination,  in  answer 
to  the  question,  "Now,  on  the  assumption 
that  the  facts  were  true,  as  you  read  them  In 
the  paper,  you  formed  an  opinion,  did  you 
not?"  said,  "Weil,  I  think  not  I  formed  an 
impression;"  and  the  whole  cross-examina- 
tion did  not  elicit  the  fact  that  there  was  any- 
thing more  than  a  mere  floating  impresslou 
pervading  the  mind  ot  the  Juror  at  the  time  of 
tho  trial.  The  word  "impreesion,"  If  it  can 
properly  be  applied  to  a  mental  operation, 
does  not  reach  the  strength  of  an  opinion. 
An  (pinion  is  a  conviction  which  is  basod. 
and  must  be  based,  upon  testimony.  An  im- 
pression is  a  mere  fancy  or  lodgment  in  the 
mind  which  is  not  based  upon  testuuony,  and 
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Ihe  existence  of  which  cannot  be  traced  to 
proof;  and  In  this  case  the  Juror  himself  dis- 
tinguished between  an  opinion  and  an  Impres- 
sion by  insisting  that  be  bad  not  formea  an 
opinion,  and  did  not  entertain  any  at  the 
time,  but  that  it  was  a  mere  Impression.  We 
think  tliat  the  case  does  not  fall  within  the 
spirit  or  reasoning  of  the  cases  of  State  v. 
Mnrphy,  9  Wash.  204,  37  Pac  420,  or  State 
V.  Wilcox  (Wash.)  39  Pac.  368.  The  sajne 
may  be  said  of  the  action  of  the  court  in 
OTerruling  the  objection  to  Juror  Manogue. 

The  objection  that,  nnder  the  constitution 
and  laws  of  the  state.  Judge  Moore  was  ineli- 
gible to  try  this  cause,  was  disposed  of  in  the 
case  of  State  v.  Holmes  (decided  June  26,, 
1885)  40  Pac.  735.  A  careful  examination  of 
the  InstmctlonB  given  by  the  court  convinces 
US  that  no  error  was  committed  in  this  partic- 
ular. The  charge  was  evidently  carefully 
prepared,  and  guarded  every  material  right  of 
the  defendant,  while  it  correctly  enunciated 
the  law  so  far  as  the  rights  of  the  state  were 
conc^ned.  The  criticisms  of  the  appellant 
on  this  charge  were  mostly  hypercritical,  as  is 
shown  by  the  following:  "The  court  erred  in 
giving  charge  10,  as  to  defendant's  silence. 
It  was  wrong  in  this:  (1)  It  stated  to  the 
Jury  that  from  his  silence  no  inference  of 
guUt  should  arise  in  the  mbids  of  the  jury 
against  the  defendant.  This  was  equivalent 
to  saying  to  the  Jury  that  no  Inference  of 
guilt  ought  to  arise  In  their  minds.  It  left 
to  the  jury  the  mere  fact,  that,  as  a  matter  of 
propriety  or  ordinary  Justice,  probably  no  in- 
ference ought  to  arise;  that  Is,  should  arise. 
The  statute  is  mandatory.  It  says  that  the 
coort  must  charge  the  jury  that  no  inference 
shall  arise.  In  other  words,  that  the  jury 
should  be  charged  that  the  Inference  of  guilt 
shall  not  arise  from  the  silence.  The  manda- 
tory words  of  the  statute  should  have  been 
given  and  not  the  discretionary  clause."  It 
is  evident  from  the  reading  of  the  charge 
that  the  court  complied  fully  with  the  stat- 
ute in  respect  to  the  Inference  of  guilt  in  his 
instruction  to  the  Jury  on  this  point;  and  if 
appellate  courts  should  Interfere  with  the  ver- 
dicts of  juries  and  the  administration  of  the 
law,  upon  such  strained  construction  of  lan- 
guage or  choice  of  words  as  Is  here  indicated, 
the  administration  of  law  would  become  a 
farce,  and  trial  by  lower  courts  a  useless 
iabor. 

It  was  particularly  errc»ieous,  alleges  coun- 
sel for  the  appellant,  for  the  court  to  say  to 
the  Jury  that  "the  presumption  of  Innocence 
remained  with  the  defendant  only  up  to  the 
snbmissi(Mi  Of  the  cause  to  the  Jury,  and  then 
ceased  when  the  presumption  bad  been  over- 
come by  the  evidence."  It  might  have  been 
error  if  the  court  had  given  any  such  instruc- 
tion as  the  one  complained  of,  but  the  record 
shows  that  it  did  not.  Instruction  No.  2  was 
as  follows:  "The  law  presumes  the  inno- 
cence of  a  person  accused  of  a  crime,  and  this 
presumption  is  not  a  matter  of  form,  merely, 


which  the  Jury  may  disregard  at  pleasure, 
but  it  is  a  part  of  the  law  of  the  lapd,  and 
it  is  a  right  gtiarantied  by  that  law  to  every 
person  accused  of  crime,  and  this  presump- 
tion continues  with  the  defendant  through- 
out all  the  stages  of  the  tiiai,  until  the 
case  has  been  finally  submitted  to  the  Jury, 
and  the  jury  has  found  that  tills  presump- 
tion has  been  overcome  by  the  evidence  of 
the  prosecution  In  the  case  beyond  a  rea- 
sonable doubt."  So  that  the  contention  of 
the  appellant  that  the  presumption  of  inno- 
cence attends  the  defendant  throughout  the 
deliberations  of  the  jury,  and  until  the  arrival 
of  the  verdict.  Is  fully  sustained  by  the  In- 
struction criticised;  tat  under  this  instruction 
the  Jury  are  told  that  this  presumption  is  not 
only  with  the  defendant  throughout  all  the 
stages  of  the  trial,  and  until  the  case  has  been 
finally  submitted,  but  until  the  jury  have 
found  that  this  presumption  was  overcome  by 
the  evidence.  The  jury  cannot  find  that  the 
presumption  is  overcome  by  the  evidence  un- 
til they  go  into  an  investigation  of  the  evi- 
dence, and  it  is  idle  to  talk  about  a  Jury 
being  misled  by  such  an  expression  as  this, 
even  if  the  court  had  stopped  with  the  expres- 
sion "until  the  case  has  been  finally  submit- 
ted to  the  Jury,"  for  everything  that  Is  sub- 
mitted to  the  Jury  goes  with  them  Into  their 
deliberations.  That  is  the  only  object  of  the 
submission  of  evidence,  or  the  submission  of 
an  Instruction  to  a  Jury,  and  a  juryman  who 
would  be  dull  enough  to  place  the  constnic- 
tion  contended  for  by  appellant  upon  any  such 
an  instruction,  and  conclude  that  this  pre- 
sumption of  innocence  ceased  before  it  would 
avail  the  defendant  anything,  would  be  so 
dull  as  to  be  absolutely  irresponsive  to  any 
intelligent  instruction  at  all. 

Instruction  No.  3  is-  to  the  effect  that  a  rea- 
sonable doubt  is  such  a  doubt  as  a  man  of 
ordinary  prudence,  sensibility,  and  decision. 
In  determining  an  issue  of  like  conc^n  to 
himself  as  that  before  the  Jury  is  to  the  de- 
fendant, would  allow  to  have  any  Influence 
upon  him  or  cause  him  to  pause  or  hesitate 
in  arriving  at  his  determination;  that  such 
a  doubt  should  grow  out  of  the  evidence  in 
the  case,  and  not  he  merely  i^eculatlve,  con- 
jectural, or  imaginary.  This  instruction  is 
criticised  because  It  is  alleged  that  it  assumes 
that  there  might  be  a  doubt  in  the  minds  of 
a  jury,  but  that  such  would  be  a  speculative, 
conjectural,  or  an  Imaginary  one.  We  do  not 
think  there  is  anything  in  the  instruction  that 
would  warrant  the  conclusion  that  there  was 
any  such  an  assumption,  or  that  it  could  be 
deduced  that  the  court  thought  that  if  there 
was  a  doubt  such  doubt  would  be  speculative, 
conjectural,  or  imaginary.  As  a  matter  of 
fact,  speculative,  conjectural,  or  imaginary 
doubts  should  not  lead  to  the  acquittal  of  the 
defendant  charged  with  any  crime.  It  might 
be  that  it  would  have  been  a  better  use  of 
language  if  the  court  had  Instructed  the  jury 
that  a  proper  doubt  could  be  entertained  from 
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the  want  of  OTldence;  but  we  think  that  the 
Jury  were  not  misled  by  going  Into  any  re- 
fined distinctions  between  the  phrases  "want 
of  evidence"  and  "should  grow  out  of  the 
evidence." 

And  the  fourth  objection— that  it  admitted 
the  right  of  a  doubt  arising  upon  the  law  as 
charged  to  the  Jury— is  not  tenable,  for  the 
Jury  have  no  right  to  doubt  the  law.  Iiegal 
propositions  are  for  the  court  It  Is  a  Juror's 
province  to  decide  questions  of  fact,  by  ap- 
plying to  them  the  principles  of  law  announc- 
ed by  the  court 

Objection  is  made  to  charge  No.  S,  tor  the 
reason  that  to  state  the  object  of  the  statute 
was  to  invite  Injunctive  proceedings  by  the 
Jury,  the  court  in  this  case  stating  that  the 
purpose  of  this  statute  was  to  restrain  public 
officers  from  using,  for  their  own  profit  the 
public  money  Intrusted  to  them  for  safe-lceep- 
Ing,  or  In  any  other  manner  than  as  author- 
ized and  directed  by  law.  If  the  defendant's 
case  is  so  shaky  that  it  will  not  bear  the  dis- 
cussion of  a  law  proposition,  or  a  proper  defi- 
nition of  the  statute  In  the  presence  of  the 
Jury,  tliat  is  his  misfortune  and  not  the  fault 
<rf  the  law.  The  purpose  of  this  statute  had 
to  be  understood  by  the  Jury  t>efore  they 
could  come  to  a  correct  determination  as  to 
whether  or  not  the  defendant  had  vl<4ated 
the  provisions  of  the  statute  In  committing 
the  acts  with  which  he  was  charged. 

In  charge  Na  6  the  court  Instructed  the 
Jury  that  if  they  believed  from  the  evidence 
tliat  there  was  money  deposited  to  the  credit 
of  the  city  in  the  Washington  National  Bank, 
and  If  the  defendant  drew  an  instrument, 
signing  the  same  as  city  treasurer,  directing 
Henry  Fuhrman  to  be  paid  $10,000,  and  that 
the  Washington  National  Bank  obeyed  the 
direction,  and  charged  on  Its  books  the  money 
to  the  dty,  and  lessened  Its  credit  $10,000, 
such  was  a  payment  of  money,  and  that  the 
Jury  should  construe  the  check  or  Instrument 
merely  as  the  Instrumentality  by  which  the 
city  of  Seattle's  money  was  transferred  from 
the  possession  of  the  defendant  to  Henry 
Fuhrman;  and  upon  these  facts.  If  the  trans- 
ta  was  a  profit  they  must  find  the  defend- 
ant guilty  as  charged.  We  think  this  Instruc- 
tion was  exactly  right  The  facts  proven  up- 
on which  the  Instruction  was  based  were  sub- 
stantlaily  as  follows:  The  defendant  gave 
Henry  Fuhrman  a  check  on  the  Washington 
National  Bank  for  $10,000.  Fuhrman  pre- 
sented the  check  for  payment  The  bank 
bad  more  than  enough  city  funds  on  liand 
to  pay  It  in  money,  but  the  defendant  pre- 
ferred New  Tork  exchange,  which  he  re- 
ceived. The  exchange  was  sent  to  New  York 
and  paid,  and  Fuhrman  got  the  $10,000.  Un- 
der these  facts  the  appellant  claims  there 
was  only  an  exchange  of  credits,  and  no  mon- 
ey was  paid.  The  Instructlcm  of  the  oonrt  is 
based  upon  the  theory  that  in  contemphition 
of  law  at  least,  this  was  money.  It  would 
be  8  traresty  upon  th«  administration  of  the 


law  if  treasurers  who  are  the  custodians  of 
the  funds  of  the  people  should  be  allowed  tO' 
escape  the  penalty  of  embeczlement  by  any 
such  subterfuge  as  this  theory  would  protect 
The  treasurer,  by  law,  is  made  responsible- 
for  all  moneys  which  come  Into  his  posses- 
sion. He  Is  the  cAstodlan  of  those  moneys,. 
He  can  keep  them  In  a  safe  under  his  own 
personal  Inspection  and  Jurisdiction,  or  be  can 
deposit  them  In  the  banks;  bat,  whether 
kept  In  a  personal  safe  or  deposited  in  a. 
bank,  they  are  still,  to  all  Intents  and  pur- 
poses, the  funds  <a  the  city.  The  practical 
result  of  the  transaction  in  tliis  case  was  that 
when  this  check  was  given  to  Fiihrman,  and 
was  paid  to  Fuhrman  by  the  New  York  ex- 
change, and  that  amount  charged  to  the  ac- 
count of  the  city,  the  city  of  Seattle  had  Its 
account  decreased  to  the  amount  of  the  check, 
and  It  was  Just  as  much  a  disposition  of  that 
$10,000  by  the  treasurer  as  though  he  had 
gone  to  the  bank  and  got  the  money  himself, 
and  paid  It  to  Fuhrman,  or  had  loaned  him 
that  amount  of  money  out  of  the  specie  which 
he  received,  before  It  had  been  taken  to  the 
bank  at  all;  and.  If  followed  another  step, 
this  theory  would  reach  the  case  criticised  by 
Judge  Christiancy  in  People  v.  McKInney,  10 
Mich.  54,  where  he  says:  "The  whole  force  of 
tills  objection,  therefore,  rests  upon  the  as- 
sumption that  the  treasurer  could  perform  no 
act  by  which  the  money  could  be  thus  ab- 
stracted w  converted  to  bis  own  use  or  ben- 
efit unless,  at  the  time  of  the  act  he  were 
I>erBonally  present  where  the  money  hap- 
pened to  be.  This  assumption  Is  so  mani- 
festly unfounded,  in  law  or  In  fact  as  to  re-  ' 
quire  no  comment"  A  great  many  of  the 
objections  raised  by  the  counsel  to  the  In- 
structions and  to  the  admission  of  testimony 
are  based  upon  tills  false  theory  that  there 
can  be  no  proof  of  any  transaction  which 
does  not  Involve  the  actual  specified  money  of 
the  city. 

Errors  are  founded  upon  the  court's  refusal 
to  give  certain  instructions  prepared  by  coun- 
sel for  the  defense,  but  we  think  that  all  the 
instructions  which  properly  stated  tlie  law 
had  been  already  glvoi,  in  substance^  by  the 
court  of  Its  own  motion. 

We  have  examined  all  the  errors— and  they 
are  numerous— alleged  by  the  appellant  and, 
with  the  exception  of  those  discussed,  think 
they  are  entirely  without  merit  The  Judg- 
ment will  therefore  be  afflrmedL 

SCOTT,  J.,  ccmcam 

HOTT,  0.  J.  I  concur  to  the  opMon  of 
Judge  DUNBAK,  except  that  I  am  of  the  opin- 
ion that  cities  of  the  first  class  derive  their 
powers  from  the  constitution,  and  not  from 
the  legislature. 

ANDERS,  J.  I  dissent  on  the  sole  ground 
that  In  my  opinion,  the  indictment  falls  to 
Stat*  the  facta  cousUtuting  the  offense  at> 
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tempted  to  be  cbarged.  Although  It  Is  in  tlie 
langnage  of  the  statute,  I  nevertheless  think 
that  it  did  not  apprise  the  defendant  of  the 
nature  and  cause  of  the  accusation,  and  there- 
fore deprived  him  of  a  constitntloDal  right 

GORDON,  J.    I  agree  with  what  is  said 
tqr  Judge  ANDERS. 


(1  Kan.  App.  3S) 

cm  OF  CONCORDIA  v.  HAGAMAN  et  al. 
(Court  of  Appeals  of  Kanau,  Northern  Depart- 
ment. C.  D.    July  6,  1896.) 
CiTT  Officers— Contracts  with  Citt. 

1.  Section  2466,  Gen.  St  1889,  being  sec- 
tion 4.  c.  132,  Laws  1867,  has  no  reference  to 
cit7  officers.  The  title  of  the  act  being  "An  act 
to  restrain  state  and  county  ofiBcers  from  specu- 
lating in  their  offices,"  the  legislatare  Is  pre- 
■nmed  to  have  intended  to  restrict  the  provisions 
of  the  act  to  the  two  classes  of  officers  named, 
and  snch  construction  must  be  placed  upon  it 
as  will  l>e  consistent  with  snch  restricted  appli- 
cation. 

2.  In  the  absence  of  a  penal  prohibitive  stat- 
ate,  on  grounds  of  public  policy  alone,  an  ex- 
press contract  entered  into  between  the  mayor 
and  council  of  a  city  of  the  second  class  and 
one  who  is  at  the  time  a  councilman  of  such 
city,  for  the  performance  of  services  for  the 
city,  will  not  be  enforced.  Such  contract,  while 
not  absolutely  void,  may  be  avoided  by  the  city, 
at  will,  so  long  as  it  remains  executory;  but 
when  it  was  entered  into  in  good  faith,  was  for 
the  doing  of  lawful  and  necessary  work  for  the 
dty,  and  Itas  been,  without  objection,  fully  exe- 
cuted, the  city  receiving  and  retaining  the  bene- 
fit thereof,  a  recovery  may  be  had  on  the  quan- 
tum meruit  for  what  the  services  were  reason- 
ably worth. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Cloud  county; 
F.  W.  Sturges.  Judge. 

Action  by  James  M.  Hagaman  and  others 
against  the  city  of  Concordia.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Pnlsifer  &  Alexander,  for  plaintiff  in  er- 
ror.   X  W.  Sbeat<Hr,  for  defendants  in  error. 

OARYER,  J.  This  was  an  action  brought 
by  the  defendants  In  error  against  the  city 
of  Concordia  to  recover  a  balance  alleged  to 
be  due  for  certain  services  performed  for 
the  city  in  revising,  compiling,  and  publish- 
ing In  pamphlet  form  the  city  ordinances. 
This  work  was  done  under  a  special  con- 
tract ottered  into  between  the  defendants 
In  error  and  the  mayor  and  council  of  the 
city,  the  city  agreeing  to  pay  therefor  one- 
half  the  legal  rate  prescribed  by  law  for  the 
pnblisliing  of  city  ordinances  in  a  newspa- 
per. At  the  time  the  contract  was  made 
and  the  services  tierformed,  J.  M.  Hagaman 
was  a  member  of  the  city  council  of  Con- 
cordia, and  he  and  his  two  sons,  as  partners, 
were  engaged  in  the  newspaper  and  Job 
printing  business  In  that  city.  The  work 
contracted  for  was  well  done,  in  a  manner 
satisfactory  to  the  mayor  and  council,  and 
tbe  compilatI<Hi  of  the  ordinances  was  re- 
ceived and  used  by  the  city.     At  the  contract 


price,  the  work  amounted  to  $468,  of  which 
sum  the  city  paid  $200,  and  refused  to  pay 
any  more.  The  court  found  that  the  work 
was  reasonably  worth  $300,  and  gave  Judg- 
ment for  that  sum,  less  the  $200  paid.  The 
bill  of  particulars  alleged  that  the  services 
were  reasonably  worth  the  amount  sued  for, 
being  the  same  as  the  contract  price.  The 
city  defended  by  claiming  that  tbe  contract 
entered  Into  was  "in  violation  of  law,  and 
was  Illegal,  and  forbidden  both,  by  statute 
and  by  common  law  on  grounds  of  public 
policy,  and  that  therefore  plaintiff  could  re- 
cover nothing  for  the  work  done,  either  the 
contract  price  or  the  reasonable  value  there- 
of." 

Counsel  for  the  city  rely,  in  the  first  place, 
upon  section  2466,  Gen.  St.  1889,  as  prohibit- 
ing the  contract  In  question  and  barring  any 
recovery.  This  section  is  section  4  of  chap- 
ter 132,  Laws  of  1807,  and  provides:  "All 
officers,  state  and  county,  and  all  officers  ap- 
pointed or  elected  for  the  purpose  of  over- 
seeing and  directing  any  of  the  public  im- 
provements of  the  state,  and  all  officers  hold- 
ing and  exercising  any  office  of  trust  or  profit 
under,  and  by  virtue  of,  any  law  of  the  state, 
be  and  they  are  hereby  prohibited  from  tak- 
ing any  ccmtract,  or  performing  or  doing,  or 
having  performed  or  done  for  their  own 
profit,  any  work  in  and  about  tbe  office  hold- 
en  by  them,  or  in  or  about  any  work  over 
which  they  have  in  whole  or  In  part  the  su- 
pervision, or  direction  or  control,  and  from 
furnishing  any  material  used  in  any  such 
work.  •  •  •"  The  act  is  entitled  "An  act 
to  restrain  state  and  county  officers  from 
speculating  in  their  offices."  On  the  part 
of  defendants  In  error  it  is  contended  that 
this  section  cannot  be  construed  so  as  to  in- 
clude city  officers.  With  this  contention  we 
agree.  The  only  language  in  the  section 
t[uoted  tliat  can  be  held  to  be  broad  enough 
to  Include  a  city  official  is  that  contained  In 
the  phrase,  "All  officers  holding  and  exercls- 
.  ing  any  office  of  trust  or  profit  under,  and  by 
virtue  of,  any  law'  of  the  state."  Were  it 
not  for  the  restrictive  title  of  the  act,  this 
langniage  would  warrant  the  construction 
claimed  by  the  city.  The  legislature,  how- 
ever, saw  fit,  by  the  title,  to  limit  the  provi- 
sions of  the  act  to  state  and  county  officers. 
It  would  have  been  an  easy  matter  to  have 
made  the  title  comprehensive  enough  to  in- 
clude all  public  officials.  The  fact  that  the 
title  was  thus  limited  clearly  indicates  that 
It  was  the  legislative  Intention  to  restrict  the 
act  to  these  two  classes  of  officers.  Had  this 
section  made  express  reference  to  city  offi- 
cials, it  would,  to  that  extent,  have  been  un- 
constitutional, as  violative  of  section  16,  art 
2,  of  the  constitution,  which  requires  that 
the  subject  of  every  bill  "shall  be  clearly  ex- 
pressed in  its  title."  As  said  by  Mr.  Justice 
Brewer  in  State  v.  Bankers'  &  Merchants' 
Mut  Ben.  Ass'n,  23  Kan.  «9:  "The  con- 
stitution has  said  that  the  title  must  be  an 
indetx  to  the  law,  and  courts  may  not  sane- 
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tlon  as  a  valid  enactmrat  any  part  of  a  stat- 
ute to  wblch  the  finger  of  the  title  does  not 
point  If  we  shonld  attempt  to  enlarge  tbe 
title,  we  should  defeat  the  very  purpose  of 
the  constltutionaJ  Intention,  which  was  to 
make  the  title  of  the  bill  notice  of  all  con- 
templated legislation."  Whatever  might  be 
said  as  to  the  scope  of  this  section,  if  con- 
Bldered  alone,  when  it  is  read  In  connection 
with  the  title  of  the  act  it  cannot  be  con- 
strued so  as  to  include  a  class  of  officials 
entirely  distinct  from  "state  and  county  offi- 
cers." By  no  reasonable  construction  can 
a  city  councilman  be  held  to  be  either  a 
■tate  or  a  county  officer.  Our  attention  is 
called  to  the  cases  of  City  of  Lawrence  v. 
Klllam,  11  Kan.  489,  and  Weston  v.  Lane,  40 
Kan.  479,  20  Pac.  260,  In  which.  It  is  claimed 
by  counsel  for  the  city,  the  supreme  court 
has  given  to  this  statute  the  broad  construc- 
tion now  contended  for.  An  examination  of 
those  cases  shows  that  no  such  question  was 
in  controversy  or  decided  in  either  of  them. 
The  court,  by  common  consent,  seems  to 
have  assumed  the  correctness  of  the  con- 
struction conceded  in  these  cases.  Hence^ 
we  do  not  think  that  we  are  precluded  by 
anything  said  therein,  not  In  accord  with 
the  views  of  this  court,  now  that  the  appli- 
cation of  the  statute  is  challenged. 

A  more  serious  question  is  the  one  raised 
by  the  objection  to  the  court  granting  any 
relief  to  the  defendants  in  error  on  the 
ground  that  the  contract  entered  into  is  ille- 
gal and  void,  as  being  against  public  policy, 
liidependently  of  any  special  statute  oo  the 
subject  We  think  the  court  below  correctly 
held  the  contract  In  queston  not  binding  up- 
on the  city.  While,  perhaps,  not  absolutely 
void.  It  was  at  least  voidable  at  the  option  of 
the  city,  and  at  any  time  before  its  execution 
the  clt7  could  have  refused  to  carry  It  out 
One  of  the  plaintifCs  below,  J.  M.  Hagaman, 
aa  councilman,  was  acting  in  the  capacity  of 
agent  or  trustee  for  the  city.  As  such,  it 
was  his  duty  to  supervise,  and  exercise  bis 
best  Judgment  upon,  all  contracts  entered  into 
on  behalf  of  the  city.  It  was  Inconsistent 
with  that  duty  for  him  to  stipulate  as  to  the 
terms  for  doing  a  thing  for  the  city  which 
bis  office  required  that  be,  aa  a  representa- 
tive of  the  city,  should  see  done  well  and 
faithfully,  and  on  the  best  terms.  There  is 
little  conflict  In  the  decisions  of  the  courts 
upon  this  proposition.  Consldemble  diver- 
sity of  opinion,  however,  exista  upon  the 
question  whether  the  courts  will  allow  com- 
pensation on  the  quantum  meruit  for  serv- 
ices actually  performed  under  such  contract 
and  which  have  been  appropriated  for  the 
benefit  of  the  princlpaL  On  the  one  hand, 
it  Is  claimed  that  there  can  be  no  recovery 
upon  the  implied  promise  to  pay  what  the 
services  were  reasonably  worth,  upon  the 
ground  tliat  there  can  be  no  implied  promise 
where  there  is  no  power  to  contract,  or 
where  the  c<« tract  is,  for  any  reason,  Ule- 
?aL    To  this  effect  are  Smith  v.  City  of  Al- 


bany, 61  N.  T.  444;  Stropes  ▼.  Board  of 
Com'rs  of  Greene  Co.,  72  Ind.  42;  City  of 
San  Diego  v.  San  Diego  &  L.  A.  B.  Co.,  44 
Cal.  112.  On  the  other  band,  we  tbink  the 
better  reason  and  authority  permit  a  recov- 
ery, In  the  absence  of  express  prohibition  ot 
law,  on  the  quantum  meruit  where  the  serv- 
ices contracted  for  and  actually  performed 
were  proper  and  necessary,  and  no  unfair- 
ness was  used,  or  undue  advantage  taken.  In 
obtaining  the  contract 

In  considering  the  question  of  Ulegallty  of 
the  contract  it  is  proper  tbat  a  distinctloD 
be  made  between  a  contract  which  is  Illegal 
because  Its  execution  requires  the  perform- 
ance of  an  Immoral  or  unlawful  act  or  trans- 
gresses an  express  statutory  prohibition,  and 
one  wherein  the  act  to  be  performed  Is  law- 
ful, but  the  agreement  Is  Invalid  because  of 
the  maimer  it  was  entered  into,  or  because 
of  Incapacity  to  contract  In  either  ot  tbe 
parties.  Tbe  first  receives  no  aid  or  encour- 
agement whatever  from  the  courts,  on  tbe 
principle,  "Bx  turpi  causa  son  oritur  actio." 
Of  this  character  were  the  contracts  in  tbe 
following  cases:  Gerlacb  v.  Skinfter,  84 
Kan.  89,  8  Pac.  257;  Hlnnen  v.  Newman,  35 
Kan.  712,  VJ  Pac  144;  Bowman  v.  PhiUips, 
41  Kan.  369,  21  Pac.  230;  Sheldon  v.  Pruess- 
ner,  52  Kan.  579,  35  Pac.  201;  Yonnt  v.  Den- 
ning, 52  Kan.  629,  35  Pac.  207;  Oscanyan  v. 
Arms  Ca,  108  U.  8.  261,  cited  In  the  preced- 
ing casa  When  the  contract  looks  to  the 
doing  of  a  lawful  act  but  may  be  avoided  by 
one  of  the  parties  to  It  because  the  other 
party  at  the  time  acted  in  a  fiduciary  capac- 
ity for  the  first,  the  rule  Is  applied  In  order 
to  avoid  the  possibility  of  reaping  any  undue 
advantage  from  the  contract  When  It  has 
been  executed  without  objection,  and  actual 
benefits  have  been  received  under  it,  all  par- 
ties acting  In  entire  good  faith,  the  law  is 
maintained  and  the  ends  of  Justice  subserved 
by  disregarding  those  parts  of  the  express 
agreement  wherein  advantage  might  have 
been  taken,  and  allowing  compensation  mere- 
ly for  tbe  reasonable  value  of  the  benefits 
received  under  It  Considerations  of  public 
policy  do  not  require  the  doing  of  less  tlian 
this.  Tbe  defense  of  public  policy  has  no 
element  of  punishment  In  It;  nor  Is  It  al- 
lowed out  ot  consideration  for  the  defendant. 
It  is  upheld  by  the  consideration  which  tbe 
law  ever  entertains  for  tbe  protection  of  tbe 
public,  and  the  settled  policy  of  tbe  courts  to 
give  no  aid  to  the  enforcement  of  contracts 
whose  general  tendency  Is  Injurious  to  the 
public.  Hence,  tbe  courts  refuse  all  relief 
to  one  who  asks  compensation  fw  the  doing 
of  an  act  which  is  couclusively  presumed  to 
be  hurtful  to  public  Interests  or  morals. 
When,  however,  the  thing  accomplished  la 
proper  and  beneficial,  and  not  placed  under 
the  ban  of  any  penal  prohibitory  enactment 
the  reason  for  the  rule  fails,  and  it  should 
not  be  applied  any  further  than  Is  necessary 
for  tbe  public  good.  No  rule  which  Is  ap- 
plied for  tbe  prevention  of  wrong  should  bo 
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nsed  to  work  Injustice  to  either  of  two  par- 
ties who  have  both  been  equally  innocent  of 
intentional  Illegality  or  wrongdoing.  Prin- 
ciples based  upon  public  policy  fail  in  their 
object  when  used  as  instruments  of  wrong. 
We  are  supported  In  this  poeition  by  the  fol- 
lowing cases:  Gardner  ▼.  Butler,  30  N.  J. 
Bq.  702;  Call  Pub.  Co.  t.  City  of  Lincoln,  29 
Neb.  148,  45  N.  W.  246;  Mayor,  etc.,  of  City 
of  Macon  t.  Huff,  eo  Ga.  221;  Pickett  ▼. 
School  DIst,  25  Wis.  551;  Spearman  r.  Tex- 
arkana,  58  Ark.  348,  24  S.  W.  883;  Ash- 
hnrst's  Appeal,  60  Pa.  St  290;  Mayor,  etc., 
of  Niles  T.  Muzzy,  33  Mich.  61;  Carrie  t. 
School  Dlst,  85  Minn.  163,  27  N.  W.  922.  In 
Gardner  v.  Butler,  Van  Syckel,  J.,  said:  "It 
(the  claim  for  compensation]  must  rest  ex- 
cluslrely  upon  its  fairness  a^d  Justice,  and 
l>e  enforced  upon  the  quantum  meruit.  That 
such  is  the  full  scope  and  effect  of  the  rule 
and  the  extent  to  which  the  contract  is  an- 
noiled  will  be  found  by  an  examination  of 
the  cases.  •  *  •  The  cupidity  and  avarice 
of  the  trustee  is  guarded  against  by  giving 
the  cestui  que  trust  the  right  to  repudiate 
the  contract  at  all  times  when  It  is  execu- 
tory, and  to  allow  simply  a  Just  remunera- 
tion, without  reference  to  the  contract  price, 
when  it  is  executed.  The  trustee  thus  de- 
rives no  advantage  from  his  breach  of  duty, 
and  the  company  can  suffer  no  detriment 
from  his  service  in  his  behalf."  The  court 
in  Pickett  y.  School  Dlst,  expressed  Itself 
thus:  "There  seems  ground  for  a  distinc- 
tion between  contracts  which  are  held  to  be 
against  public  policy,  merely  on  account  of 
the  personal  relations  of  the  contractor  to 
the  other  parties  In  Interest,  and  those  which 
are  void  because  the  thing  contracted  for  is 
Itself  against  public  policy.  In  the  latter 
class  the  parties  acquire  no  rights  which  can 
be  enforced  either  in  the  courts  of  law  or 
equity.  But  in  the  former,  the  thing  con- 
tracted for  being  tn  itself  lawful  and  bene- 
ficial, it  would  seem  unjust  to  allow  the 
party  who  may  be  entitled  to  avoid  it  to  ac- 
cept and  retain  the  benefit  without  any  c(Hn- 
pensatlon  at  all."  In  Currie  v.  School  Dlst., 
considering  the  contract  of  a  director  of  a 
school  district  with  the  school  board,  Yan- 
denbnrgh,  J.,  said:  "If  chattds  which  the 
board  is  authorized  to  purchase  for  the  use 
of  the  district  are  accepted  and  retained  by 
the  district,  or  by  the  trustees,  It  would  seem 
Just  and  reasonable  that  it  should  become 
liable  for  the  reasonable  value  thereof,  in 
the  proper  action  therefor,  though  the  con- 
tract of  purchase  under  which  they  were  de- 
livered was  unauthorized  or  unratified.  The 
C(»poration  should  not  be  permitted  to  re- 
pudiate the  contract,  and  retain  the  fruits  of 
it"  We  think  the  views  expressed  in  these 
case*  commend  themselves  as  more  in  ac- 
cord with  Justice  than  to  hold  that  all  rem- 
edy or  relief  should  be  denied  one  who  has, 
in  good  faith,  given  his  services  in  the  per- 
formance of  things  needful  and  necessary 
for  the  party  seeking  to  repudiate  all  obliga- 


tion therefor.  The  mayor  and  council  solicit- 
ed defendants  in  error  to  make  the  contract 
in  question  In  this  case.  The  evidence  shows 
that  they  dealt  honestly  and  fairly  with  the 
city,  and  gave  it  valuable  and  necessary  serv- 
ice. We  think  they  should  receive  the  rea- 
sonable value  of  the  work  performed.  The 
court  below  adjusted  the  differences  of  the 
parties  upon  tills  Just  and  equitable  basis. 
In  d(rfng  so  it  committed  no  error.  The 
Judgment  is  afflrmed.  AU  the  Judges  con- 
curring. 


<Xt  Mont.  384) 
B.  O.  HERBST  IMPORTING  CO.  v.  HOGAN. 
(Supreme  Court  of  Montana.    July  16,   1895.) 

JCDQHKNT    BT    DeFAUI,T — VaCATHTO — ASS0MP8IT— 

Goods  8ol,t>— Flsadino— Aotiok  bt 
cobpokatiok. 

1.  A  refusal  to  set  aside  a  Judgment  by  de- 
fault on  the  ground  of  excusable  neglect  in  that 
counsel  for  defendant  y^&B  distracted  by  sick- 
ness in  his  family,  and  defendant  was  called 
away  by  tiie  iUnesa  of  his  mother,  will  not  be 
disturbed. 

2.  A  complaint  for  the  price  of  goods,  which 
fails  to  allege  indebtedness  of  the  defendant  ot 
delivery  by  plaintiff,  is  fatally  defective. 

3.  Want  of  capacity  of  a  corporation  to  sue 
must  appear  from  allegations  of  the  complaint, 
to  support  a  demurrer  on  that  ground. 

4.  A  complaint  alleging  indebtedness  on  a 
balance  for  goods  sold  and  delivered  to  defend- 
ant in  a  given  month,  and  assignment  of  such 
account  to  plaintiff,  and  ttiat  defendant  has 
not  paid  the  same,  or  any  part  thereof,  though 
due  and  payable,  is  good  on  general  demurrer. 

5.  A  special  demurrer  will  lie  to  a  com- 
plaint in  an  action  to  recover  a  balance  of  ac- 
count assigned  to  plaintiff  by  a  corpcwation,  foi 
failure  to  allege  the  legal  existence,  and  the  na- 
ture thereof,  of  the  assignor, 

6.  Failure  of  an  affidavit  in  attachment  to 
allege  whether  the  contract  sued  on  is  express 
or  implied,  and  to  properly  entitle  the  same,  is 
a  defect  which  may  be  cured  by  amendment 

Appeal  from  district  court,  Sliver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  the  S.  C.  Herbst  Importing  Com- 
pany against  Joseph  Hogan  for  the  purchase 
price  of  goods  and  for  the  amount  of  an  as- 
i^gned  balance  of  account  Ftom  a  Judg- 
ment by  default  for  plaintiff,  an  order  re- 
fusing to  set  the  same  aside,  and  an  order 
refusing  to  dissolve  an  attaclunent  In  the 
suit,  defendant  appeals.     Reversed. 

Plaintiff  alleges  tliat  It  was  a  corporation 
by  the  name  of  the  8.  C.  Berbst  Importing 
Company.  The  complaint  then  proceeded  as  ' 
follows:  "For  a  first  cause  of  action  against 
defendant,  plaintiff  says  defendant  is  Indebt- 
ed to  in  the  sum  of  two  hundred  and 

eighty-two  and  •/ie»  dollars  for  goods  and 
merchandise  sold  and  delivered  to  defend- 
ant at  his  Instance  and  request  in  the  month 
of  May,  1893;  that  the  defendant  has  not 
paid  therefor,  or  any  part,  although  the  same 
Is  now  due  and  payable.  For  a  further  and 
separate  action  against  defendant,  plaintiff 
says  that  said  defendant  waa  heretofore 
Justly  Indebted  to  the  SUver  City  Distilling 
Company  in  the  sum  of  one  hundred  and 
*>/igo  dollars^  on  a  balance  of  account  for 
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goods  and  mercbandlse  sold  and  delivered 
by  said  company  to  defendant  in  the  month 
of  September,  1893;  that  said  Silver  City 
Distilling  Company,  prior  to  commencing 
tills  action,  sold  and  assigned  said  account 
to  plaintiff,  who  is  the  owner  and  holder 
thereof;  that  defendant  has  not  paid  said 
account,  or  any  part,  although  the  same  is 
<lue  and  payable.  Wherefore  plaintiff  de- 
mands judgment,"  etc.  The  defendant  de- 
murred to  the  first  cause  of  action,  generally 
and  specially.  The  special  demurrer  alleges 
that  the  complaint  was  ambiguous,  unintel- 
ligible, and  uncertain,  in  this:  "Because  It 
does  not  state  how,  when,  or  where,  or  un- 
der the  laws  of  what  state,  nation,  or  juris- 
diction, the  plaintiff  was  organized  or  Incor- 
porated, or  any  reason  or  purpose  for  its 
existence,  or  any  kind  of  business  it  Is  au- 
thorized to  do.  or  where  It  carries  on  or 
transacts  any  kind  of  business  whatever." 
Defendant  also  demurred  to  the  second  cause 
of  action,  generally  and  specially,  and  for 
ground  of  special  demurrer  alleges  that  the 
complaint  was  ambiguous,  unintelligible, 
and  uncertain,  in  this:  "That  It  does  not 
sufficiently  describe  the  alleged  assignor  or 
vendor  of  the  balance  of  account  owed  for 
the  pretended  Silver  City  Distilling  Com- 
pany, or  whether  it  has  any  legal  existence 
whatever,  or  whether  it  has  authority  or 
capacity  to  do  or  transact  any  business  of 
any  kind  or  at  all.  It  does  not  show  when, 
where,  or  how,  or  by  what  means,  if  any.  It 
was  either  organized  or  incorporated."  The 
demurrers  were  overruled.  The  default  of 
the  defendant  for  want  of  an  answer  was 
entered,  and  judgment  ordered  In  favor  of 
plaintiff,  as  prayed  for  In  the  complaint 
The  defendant's  counsel  moved  to  set  aside 
the  default  on  the  ground  of  excusable  neg- 
lect The  affidavit  which  was  made  the 
basis  of  this  application  for  relief  was,  sub- 
stantially, that  defendant's  counsel  was  very 
busy  with  other  professional  matters,  and 
was  embarrassed  by  attention  upon  mem- 
bers of  his  family  who  were  ill,  and  by  the 
absence  of  the  defendant  himself,  who  was 
called  away  by  the  illness  of  his  mother. 
With  the  application  to  set  aside  the  default 
the  defendant  tendered  on  answer.  The 
court  refused  to  set  aside  the  default  Plain- 
tiff secured  an  attachment  The  title  of  the 
court  in  which  the  action  was  brought,  and 
Immediately  preceding  the  affidavit  proper, 
was  Imperfectly  stated.  The  allegations  of 
the  affidavit  were,  among  others,  that  the  de- 
fendant was  indebted  to  the  plaintiff  In  the 
sum  of  $382.34.  over  and  above  all  legal  set- 
offs and  counterclaims,  upon  a  contract  for 
the  payment  of  money,  etc.  There  was  a 
motion  to  dissolve  the  attachment  on  the 
ground  of  Irregularity  and  insufficiency  of 
the  affidavit  In  omitting  to  state  that  the  al- 
leged contract  sued  upon  was  either  express 
or  implied,  or  the  kind  or  nature  of  said  con- 
tract The  motion  to  dissolve  this  attach- 
ment was  overruled.    The  defendant  appeals 


from  the  Judgment  and  from  the  order  over- 
ruling the  motion  to  set  aside  the  default 
and  judgment  and  from  the  order  refusing 
to  dissolve  the  attachment 

John  T.  Baldwin,  tor  appelant  St^hen 
De  Wolfe,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  We 
find  no  error  in  the  exercise  of  the  discre- 
tionary power  of  the  court  In  refusing  to 
set  aside  the  default  of  the  defendant  but 
are  constrained  to  reverse  the  case  upon  oth- 
er grounds. 

The  first  count  of  plaintiff's  complaint  Is 
fatally  defective,  and  upon  a  general  demui> 
rer  should  have  been  so  held.  The  plaintiff 
nowhere  pleads  any  indebtedness  by  the  de- 
fendant to  plaintiff,  or  to  any  one  else.  This 
omission  may  have  been  a  clerical  »Tor, 
but  It  is  none  the  less  material.  Nor  does 
plaintiff  aver  that  the  goods  and  merchan- 
dise sold  and  delivered  to  defendant  were 
sold  or  delivered  by  plaintiff,  or  by  any  <Mie 
in  behalf  of  plaintiff,  or  by  any  one  else. 
There  is  no  averment  whatsoever  of  the 
count  to  so  connect  the  parties  with  any 
wrong  dcMie  as  to  entitle  the  plaintiff  to  re- 
dress. 

By  the  special  demurrer  to  the  first  count 
appellant  attempts  to  raise  a  question  more 
properly  tested  by  a  demurrer  based  upon  the 
ground  that  plaintiff  lias  no  legal  capacity  to 
sue.  BUss,  Code  PI.  (3d  Ed.)  {  408a;  Maxw. 
Code  PL  pp.  370,  371.  As  bearing  directly 
on  this  point  see  the  f<41owing  cases,  wMch 
hold  that  a  legal  capacity  to  sue  is  an  ordi- 
nary Incident  to  a  corporation,  and  that 
ground  of  demurrer  for  want  of  capacity  to 
sue  must  appear  from  allegations  as  made  in 
the  complaint,  and  not  from  want  of  allega- 
tions: Sewing  Macb.  Coi  v.  Moore,  2  Dak. 
280,  8  N.  W.  131;  Manufacturing  Co.  t. 
Reed,  3  Utah,  506,  24  Pac.  1056;  Pom.  Code 
Rem.  S  208;  Smith  v.  Sewing  Macb.  Co.,  26 
Ohio  St  562;   Bank  v.  Donnell,  40  N.  X.  410. 

The  geaenl  demurrer  to  the  second  count 
was  properly  overruled.  But  while  the 
count  states  a  cause  of  action,  we  think  the 
special  demurrer  was  well  taken.  Whether 
the  Silver  City  Distilling  Company,  assignor 
of  plaintiff,  had  or  bad  not  a  legal  exist- 
ence, and  what  the  nature  of  its  existence 
was,  ought  by  all  reasonable  roles  of  plead- 
ing, to  appear  with  some  degree  of  certain- 
ty. The  practice  of  most  Code  states  makes 
uncertainty  In  a  complaint  ground  for  a  mo- 
tion to  have  the  objectionable  pleading  made 
more  certain,  but,  under  the  Montana  prac- 
tice, demurrer  Is  the  appropriate  remedy. 
Code  Civ.  Proc.  {  87;   Boone,  Code  PI.  §  54. 

The  answer  proposed  by  defendant  pleads 
that  the  plaintiff  is  a  foreign  corporation, 
and  never  has  complied  with  the  laws  of  the 
state  requiring  a  certificate  to  be  filed  in  the 
office  of  the  secretary  of  state,  designating 
an  agent  who  shall  be  a  citizen  of  the  state, 
upon  whom  service  of  summons  and  other 
process  may  be  made,  and  providing,  fur^ 
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titer,  that,  If  snch  forrign  corporation  sball 
fall  to  comply  with  the  proTlslons  of  the 
statute  referred  to,  all  Its  contracts  shall  be 
void  as  to  the  corporation,  and  no  court  of 
this  state  shall  enforce  the  same  in  favor  of 
the  corporation.  Act  March  8,  1883  (Sess. 
Laws  1893,  p.  01).  The  court,  being  without 
brief  or  argument  on  this  point,  refrain  from 
expressing  any  opinion  upon  how  noncom- 
I^ance  with  the  statute  may  affect  the  con- 
tracts  of  the  plaintiff,  if  the  allegations  of 
the  answer  are  true.  When  this  identical 
question  was  incidentally  raised  in  Dakota, 
the  court,  by  Shannon,  O.  J.,  said:  "Before 
determining  so  grave  a  question,  we  must 
not  <xily  have  a  pn^^er  case,  but  great  care 
must  be  taken  to  examine  that  class  of  au- 
thorities which  assert  the  doctrine  that  when 
a  statute  prohibits  an  act,  or  annexes  a  pea- 
alty  for  its  commission,  It  does  not  always 
foQow  that  the  unlawfulness  of  the  act  was 
meant  by  the  lawmakers  to  avoid  a  contract 
made  In  contravention  of  It"  Sewing  Mach. 
Oo.  T.  Moore,  2  Dak.  280,  8  N.  W.  131,  and 
cases  therein  dted. 

We  think  the  affidavit  In  attachment  Is  de- 
fective In  not  stating  the  nature  of  the  con- 
tract sued  upon,  whether  express  or  Implied. 
It  should  also  be  iHoperly  entitled.  These 
defects^  however,  can  be  cured  by  amend- 
ment Flerse  v.  Miles,  5  Mont  549,  6  Fac. 
347;  Langstafl  v.  Miles,  6  Mont  S54,  6  Fac. 
356;  Magee  v.  Fogerty,  6  Mont.  23T,  11  Fac. 
668;  Josephl  v.  Olothlng  Co.,  13  Mont  195,  33 
Fac.  1. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  with  di- 
rections to  sostain  the  defendant's  general 
demurrer  to  the  first  count  of  plaintiff's 
complaint  and  defendant's  special  demurrer 
to  the  second  count  of  plalntitTs  complaint 
The  order  of  the  district  court  denying  the 
defendant's  motion  to  dissolve  the  attach- 
ment is  also  set  aside,  and  the  cause  is  re- 
manded with  directions  that  the  plaintiff 
have  an  opportunity  to  give  snch  a  new  affi- 
davit In  attachment  as  the  law  requires.  Re- 
versed and  remanded. 

PBMBBBTON,  O.  J.,  and  DB  WITT,  J., 
eoacar. 


06  Uont  389) 
MONTANA  OATTLB  CO.  v.  POESTTHB 

et  al. 
(Supreme  Court  of  Montana.    July  15,  1895.) 

AVFIRMANCK  ON  APPSAL. 

Where  the  statement  of  facts  is,  on  mo- 
tion of  a  respondent,  stricken  from  the  record, 
and  appellant's  connsel  concede  that  there  is 
no  error  in  the  judgment  roll,  the  Judgment  wHl 
be  affirmed. 

Appeal  from  district  court,  Ydlowstone 
county:  George  R.  Mllbum,  Judge. 

Action  by  the  Montana  Cattie  Company 
•gainst  B.  O.  Foraythe  and  othera.  From  a 
Jndgmmt  for  defeadantst  plaintiff  appeals. 
Affirmed. 


Massena  Bullard,  for  appellant  John  T. 
Smith,  Clifton  George,  and  Gib  A.  Lane,  for 
respondents. 

PER  CURIAM.  The  statement,  on  mo- 
tion for  a  new  trial  In  this  case,  having  here- 
tofore been  stricken  from  the  record,  on  mo- 
tion of  respondents,  there  Is  nothing  now  to 
consider,  on  the  appeal  from  the  Judgment, 
but  the  judgment  rolL  As  our  attention  has 
not  been  called  to  any  error  In  the  judgment 
roll,  and  as  counsel  for  the  appellant  con- 
cede that  there  Is  no  error  therein,  the  Judg- 
ment appealed  from  is  affirmed. 


(It  Mont  S7») 
KIMFTON  V.  JITBILBB  FLACBB  MIK. 

"  CO.  et  al.» 

(Supreme  Cioart  of  Montana.     July  16,  1895.)' 

QSKSaU.    iLKD    SPBOliL    VSBDIOT  —  RBM AKO    OS 

Appbai/— Nsw  Tauu 

1.  On  a  suit  to  determine  the  right  to  200 
Inches  of  water  from  a  stream,  it  appeared  that 
plaintiff  and  defendant  claimed  the  same  as  ap- 
purtenant to  land  bought  from  the  same  gran- 
tor. Special  findings  were  rendered  that  plain- 
tiff's deed  of  the  utnd,  with  the  water  appar> 
tenant,  was  executed  and  recorded  long  prior  to 
defendant's;  that  wlien  plaintiff  bought  the 
water  was  actually  conducted  on  the  land,  and 
he  never  ceased  to  use  the  aame:  that  160 
inches  were  necessary  for  plaintia's  use.  A 
eeneral  verdict  for  plaintiff  for  160  inches  was 
rendered.  Bdd,  that  it  was  error  to  set  aside 
the  general  verdict,  adopt  the  special  findings, 
and  enter  judgment  for  defendant  on  them,  as 
they  warranted  a  judgment  for  plaintiff. 

2,  Error  of  court  in  setting  aside  a  general 
verdict  for  plaintiff,  adopting  the  special  find- 
ings, and  entering  judgment  on  them  for  defend- 
ant when  they  warranted  a  judgment  for  plain- 
tiff, is  not  error  occurring  at  the  trial  which  will 
require  a  new  trial,  but  may  be  corrected  by  re- 
manding the  case  and  ordering  judgment  to  be 
entered  for  plaintiff. 

Appeal  from  district  court,  Jefferson  coun- 
ty;  Frank  Showers,  Judge. 

Action  by  Washington  I.  Kempton  against 
the  Jubilee  Placer  Mining  Company  and  oth- 
ers to  determine  his  right  to  200  Inches  of 
water  from  a  stream.  From  a  judgrment  for 
defendants,  plaintiff  appeals.    Reversed. 

This  action  was  brought  by  the  plaintiff 
to  determine  his  right,  as  against  the  de- 
fendants, to  the  use  of  200  Inches  of  the  wa- 
ters of  Crow  creek  for  the  purposes  of  ir- 
rigation. He  asks  for  a  perpetual  injunction 
restraining  defendants  from  the  use  of  said 
waters  to  the  extent  of  his  claim  of  200 
inches.  The  plaintiff  and  the  defendants- 
claimed  tiUe  from  a  common  source;  The 
plaintiff  claimed  the  use  of  said  waters  by 
virtue  of  the  conveyance  to  him  of  160  acres 
of  land  with  the  said  waters  as  appurtenant 
thereto.  The  defendants  claimed  the  use  of 
said  water  by  virtue  of  later  conveyances  of 
land  with  the  water  appurtenant,  from  the 
same  common  source  of  tltie,  and  also  set 
up  the  statute  of  limitations  as  against  the 
plaintiff's  right  The  case  was  tried  to  the 
court  with  a  Jury.  The  Jury  found  a  general 
yerdlct  in  favor  of  the  plaintiff.   They  also 

•  For  opinion  m  rehearing,  ses  42  Pa«.  108. 
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made  a  large  number  of  Bi>eclal  findings. 
Tbe  court  set  aside  the  general  verdict,  and 
adopted  all  of  the  special  findings,  and  en- 
tered Judgment  In  favor  of  tbe  defendants 
for  their  costs.  Plaintiff  appeals  from  tbe 
Judgment  There  is  nothing  before  us  but 
the  Judgment  roll,  containing  tbe  pleadings, 
verdict,  findings,  and  Judgment.  No  motion 
tor  new  trial  appears  to  have  been  made, 
and  the  evidence  is  not  before  us.  Tbe  find- 
ings are,  therefore,  the  unquestioned  facts. 
The  matter  for  decision  is  whether  the  find- 
ings support  the  Judgment  Appellant  con- 
tends that  they  do  not  but  that  upon  snch 
findings,  Judgment  should  have  been  render- 
ed for  plaintiff.  The  other  facts  of  the  case 
are  stated  In  the  opinion  below. 

Toole  ft  Wallace,  Cowan  &  Parker,  Walsh 
&  Newman,  and  Shober  ft  Rasch,  for  appel- 
lant Henry  C.  Smith  and  Tho&  3.  Qal- 
bnith,  for  respondents. 

DB  WITT,  I.  (after  stating  the  facts).  With 
the  elaborate  special  findings  contain^  in 
this  case,  the  setting  aside  of  the  general 
verdict  by  tbe  court  Is  not  important  Spe- 
cial findings  control  the  Judgment  even  If 
the  general  verdict  be  contrary  thereto.  CX>de 
Civ.  Froc.  1887,  f  275.  As  noted  In  the  state- 
ment the  parties  claim  the  use  of  the  wa- 
ters from  a  common  sonrce  of  title.  The 
plaintiff's  title  is  long  prior  to  that  of  the 
defendants.  He  purchased  the  ranch  many 
years  before  the  defendants  purport  to  have 
purchased  certain  other  premises,  with,  as 
they  claim,  the  same  waters  appurteant 
thereto.  The  Jnry  found  that  when  the 
plaintiff  purchased  the  ranch,  there  were 
three  ditches  tapping  the  waters  of  Crow 
creek,  and  conveying  the  same  to  and  upon 
the  ranch  of  plaintiff  daring  the  irrigating 
season;  that  the  carrying  capacity  of  said 
ditches  at  that  time  was,  respectively,  800, 
200,  and  1,000  inches;  that  the  grantors  of 
plaintiff  owned  sufficient  of  the  waters  of 
Crow  creek  to  supply  said  ditches.  This 
last  finding,  however,  must  be  Interpreted 
to  the  effect  that  said  grantors  owned  tbe 
use  of  sufficient  water  to  supply  the  ditches. 
It  is  also  found  that  these  ditches  and  wa- 
ters were  those  mentioned  in  the  deeds  from 
plaintiff's  grantors.  These  deeds,  it  is  to  be 
observed,  were  prior  to  the  conveyances  to  de- 
fendant the  Jubilee  Placer  Mining  Company. 
■These  deeds  from  plaintiffs  grantors  to  him 
of  said  ranch  and  water  right  were  duly 
acknowledged  and  recorded  at  the  time  tbe 
defendants  purchased  of  plaintiff's  grantors 
the  right  they  claim  In  the  water.  At  the 
time  when  the  defendants  purchased  what- 
ever right  they  had  In  and  to  the  use  of  the 
waters  of  Crow  creek,  the  plaintiff  had  one 
ditch,  which  he  nsed  daring  the  irrigating 
season  In  carrying  the  waters  of  Crow  creek 
nvon  bis  ranch.  The  carrying  capacity  of 
that  ditch  was  200  inches.  Tbe  amount  of 
(water  requisite  and  necessaiy  to  properly 


irrigate  plaintlflrs  ranch  was  100  Inches, 
The  plaintiff  purchased  this  ranch,  ditches, 
and  water  right  on  the  strength  of  the  rep- 
resentations of  his  grantors  that  he  was  en- 
titled to  the  use  of  said  waters  to  the  amount 
of  200  Inches.  The  plaintiff  paid  for  said 
ranch,  ditches,  and  water  right  the  snm  of 
$3,190.  The  plaintiff  would  be  seriously  and 
materially  damaged  if  deprived  of  the  use  of 
said  waters.  When  defendants  purchased 
from  plaintifTs  grantors,  the  said  ditches 
were  easily  observed.  The  Jury  also  found 
that  the  defendants,  or  their  grantors,  had 
not  used  this  water  in  question,  nor  has  this 
water  been  used  by  them  for  the  purpose  of 
irrigating,  or  for  their  ordinary  nse,  or  for 
any  other  useful  or  beneficial  purpose,  for  a 
period  of  five  consecutive  years  before  the 
commencement  of  this  action.  Such  were 
the  findings  which  tbe  court  adopted,  and 
upon  which  It  rendered  Judgment  for  ths 
defendants  for  their  costs.  How  the  court 
arrived  at  such  a  conclusion  Is  to  us  In- 
scrutable. The  facts  were  found  In  favor  ef 
the  plaintiff  fully  and  completely.  Prior  to 
the  inception  of  the  defendants'  claim  upon 
the  waters,  plaintiff  had  bought  bis  land 
from  the  defendants'  grantor.  He  bought  it 
with  the  water  appurtenant  thereto,  with  the 
water  actually  conducted  upon  the  land.  He 
continued  to  use  the  water.  It  was  neces- 
sary for  the  cultivation  of  the  land,  and  he 
would  be  damaged  If  he  were  deprived  of 
the  same.  Plaintiff  claimed  200  inches.  By 
the  findings  he  was  allowed  160  inches.  We 
do  not  obtain  any  light  from  the  respond- 
ents' brief  which  enables  us  to  understand 
the  action  of  the  court  in  entering  a  Judg- 
ment absolutely  contradictory  to  the  find- 
ings. 

Some  questions  of  practice  are-  discussed 
in  respondents'  brief,  as  well  as  that  of  ap- 
pellant; but.  In  the  view  we  take  of  the 
case,  those  questions  are  not  Important.  One 
of  them  Is  as  to  whether  the  court  In  an 
equity  case  may  set  aside  the  findings  or 
verdict  as  only  advisory.  But  that  ques- 
tion has  long  been  at  rest  In  this  court  The 
only  finding  which  the  court  set  aside  was 
the  general  verdict  But  that  as  remarked. 
Is  not  Important 

The  respondents'  counsel  contends  that  it 
was  the  duty  of  the  court,  in  rendering  Judg- 
ment to  construe  the  special  findings  in  con- 
nection with  all  the  testimony.  It  would 
seem,  from  the  view  that  we  are  able  to  get 
of  tbe  case,  that  the  court  rendered  its  Judg- 
ment totally  without  regard  to  the  findings, 
and,  perhaps,  upon  some  testimony  which  Is 
not  before  us.  We  know  nothing  about  the 
testimony,  and  must  assume  that  the  find- 
ings are  correct  If  the  court  thought  that 
the  findings  were  not  sustained  by  the  tes- 
timony. It  should  not  have  adopted  them, 
but  should  have  made  findings  that  the  tes- 
timony supported.  This  Judgment  must  be 
reversed,  becaose  not  warranted  by  the  find- 
Ings.    Furthermon^  the  findio^  are  ample 
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upon  which  to  render  a  Judgment  in  favor  of 
the  plaintiff,  establishing  Iiis  right  to  the 
use  of  160  Inches  of  the  waters,  to  which  the 
Jnry  found  him  entitled.  There  Is  no  occa- 
sion for  a  new  trial  in  this  case.  The  error 
of  the  court  did  not  arise  during  the  trial, 
within  the  contemplation  of  the  cases  below 
cHed,  but  arose  In  rendering  a  wrong  judg- 
ment upon  the  facts  as  found  and  undisput- 
ed. Woolman  t.  Oarringer,  2  Mont  405; 
CMUer  V.  Brrln,  Id.  557;  Barkley  v.  Tleleke, 
Id.  435;  Ditch  Co.  v.  Henry  (Mont.)  39  Pac. 
1054;  Staclqpole  t.  HaUahan  (Mont)  40  Pac. 
80i  It  is  therefore  ordered  that  the  judgment 
of  the  district  court  be  reversed,  and  that 
the  case  be  remanded,  with  directions  to  en- 
ter a  Judgment  In  favor  of  the  plaintlS,  de- 
termining his  right  to  the  use  of  said  160 
Inches  of  water,  as  found  by  the  Jury,  and 
perpetually  enjoining  the  defendants  from 
int^ferlng  therewith. 

PEMBERTON,  a  X,  and  HUNT,  J.,  con- 
car. 

(3  Okl.  22t)  '■■ 

BAMILL  T.  7ALONICK. 

(Supreme  Court  of  Oklahoma.    July  27,  1896.) 

Lakdlobd  and  Tenant— Ejeothbiit — Dekial  or 

Landix>bd's  Title— Estoppel  of  Tenant. 

1.  Under  article  32,  c.  70,  Laws  1890,  a 
landlord  may  maintain  an  action  for  the  pos- 
session of  property  held  by  his  tenant 

2.  Where  it  is  shown  that  a  tenant  is  in 
possession  of  property  by  permission  of  his  land- 
lord, held,  that  be  is  estopped  from  denying  the 
title  under  wMch  he  holds. 

(Syllabus  by  the  Court) 

Error  from  Canadian  county  court;  before 
Justice  Burford. 

Action  by  Isaac  Jalonick,'  Jr.,  against  Rob- 
ert M.  Hamlll  to  recover  possession  of  land. 
There  was  a  Judgment  for  plalntifF,  and  de- 
fendant brings  error.    Affirmed. 

Frank  O.  White,  for  plaintiff  In  error. 
Dllle  &  Schmook  and  Baxter  &  Severy,  for 
defendant  In  error. 

DALE,  G.  3.  This  case  was  commenced  in 
the  district  court  of  Canadian  county  April 
7,  1893,  and  on  answer  by  a  general  denial 
was  filed  April  18,  1893.  It  was  brought  as 
a  suit  in  ejectment  under  article  12,  c.  70, 
Code  1890,  and  was  for  the  recovery  of  lot 
No.  IS,  in  block  81,  in  the  city  of  EI  Reno. 
October  2i,  1891,  Jalonick  executed  to  Hamlll 
a  written  lease  for  a  building  20x40  feet,  lo- 
cated upon  the  above  described  property,  for 
the  period  of  one  year,  at  a  monthly  rental 
of  $40.  The  lease  was  signed  by  both  par- 
ties. In  the  body  of  the  lease  it  was  agreed 
that,  npon  the  nonpayment  of  the  rent,  or 
any  portion  th'ereof,  Jalonick  mlKht,  at  his 
election,  either  distrain  for  rent  due,  or  de- 
clare the  lease  at  an  end.  In  June  or  July, 
1802,  Hamlll  quit  paying  rent  for  the  prop- 
erty, and  claimed  thereafter  to  hold  adverse- 
ly to  Jalonick,  but  it  is  not  contended  that 


Hamlll  surrendered  possession  to  Jalonick 
before  he  sought  to  assert  such  claim.  In 
December,  1893,  judgment  was  rendered  for 
the  plaintiff,  and  a  new  trial  granted,  under 
the  statute.  June  11, 1894,  after  trial,  a  sec- 
ond judgment  was  rendered  in  favor  of  Jalo- 
nick, to  reverse  which  Hamill  brings  the 
case  here.  It  will  not  be  necessary  to  con- 
sider the  assignments  of  errcH:  set  forth  by 
appellant  separately,  as  they  are  all  Involved 
In  one  proposition:  Was  it  error  for  the 
court  below  to  exclude  the  evidence  offered 
by  Hamlll  for  the  purpose  of  showing  no  ti- 
tle In  Jalonick,  and  that  a  contest  proceeding 
for  the  title  to  the  lot  was  pending,  undeter- 
mined, before  the  land  department,  between 
E^mlU  and  Jalonick? 

This  action  was  commenced  under  section 
1,  art  12,  c  70,  Laws  1890,  and  was  for  pos- 
session of  property  held  under  a  lease.  The 
suit  was  not  for  the  purpose  of  trying  the 
question  of  title,  nor,  as  between  the  parties, 
was  such  question  involved.  Under  section 
1,  two  kinds  of  actions  are  contemplated. 
One  may  be  bronght  to  determine  the  title, 
and  the  other  the  right  of  possession.  This 
action  was  for  the  possession  of  the  prop- 
erty. Jalonick  claimed  as  a  landlca-d  against 
HomiU,  his  tenant  We  think  counsel  for 
appellant  falls  to  properly  distinguish  be- 
tween the  two  actions.  Jalonick  could  not 
maintain  the  action  as  against  Hamill  for  the 
title,  because  the  question  of  title  is  one  yet 
to  be  determined  in  another  tribunal.  But,  if 
the  contract  of  lease  was  valid,  in  the  first 
instance,  as  between  Jalonick  and  Hamill,  it 
always  retained  its  validity,  until  Hamill  had, 
by  a  surrender  of  possession  under  the  lease, 
put  an  end  to  the  contract  between  them. 
Keeping  these  distinctions  in  mind,  we  may 
arrive  at  a  correct  solution  of  the  question 
involved.  Jalonick,  In  support  of  his  right 
of  possession,  introduced  his  lease,  and  show- 
ed, by  evidence,  that  its  terms  had  been  vio- 
lated by  Hamill,  and  then  rested  his  case. 
Hamlll  offered  to  show— First,  that  Jalonick 
had  no  title  In  the  property;  and,  second, 
that  there  was  a  contest  pending  between 
himself  and  Jalonick  in  the  land  department 
over  the  title  to  such  property.  The  court 
excluded  both  defenses,  and  adjudged  Jalo- 
nick to  be  entitled  to  the  possession  of  the 
property;  and  of  this  ruling  Hamlll  com- 
plains. Section  1,  art  32,  supra,  provides 
that:  "Any  person  having  a  valid  subsist- 
ing interest  in  real  property  and  a  right  to 
the  possessiim  thereof,  may  recover  the  same 
by  action  to  be  brought  against  the  tenant  in 
possession.  •  •  •"  This  statute  is  a  part 
of  the  Indiana  <3ode,  adopted  by  our  legisla- 
ture, and  comes  to  us  with  a  well-settled 
construction.  Under  this  statute,  a  landlord 
■  may  maintain  an  action  against  his  tenant 
Huffman  v.  Starks,  31  Ind.  4T4;  Nelson  v. 
Davis,  35  Ind.  474;  Bethell  v.  McCool.  46 
Ind.  303;  Frakes  v.  Elliott  102  Ind.  47.  1  N. 
E.  195.  In  this  case,  the  remedy  invoked  by 
the  landlord  was  that  which  arose  under  the 
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lease.  He  asked  for  no  Jodgment  of  tlUe. 
Tbe  question  of  Jalonivk's  right  under  the 
lease  being  the  only  one  in  dispute,  the  court, 
Tery  properly,  rejected  all  evidence  which 
did  not  meet  such  issue.  Hamill  had  en- 
tered into  possession  of  the  property  under  a 
contract  of  lease;  and,  unless  he  could  show 
that  such  lease  was  procured  by  fraud,  he 
must  stand  by  his  contract  Big.  Estop.  (4th 
BSd.)  452,  in  discussing  this  principle,  tersely 
pats  the  proposition:  "Enjoyment  by  per- 
mission is  the  foundation  of  the  action,  and 
is  therefore  the  foundation  of  the  rule  that  a 
tenant  shall  not  be  permitted  to  dispute  tbe 
title  of  bis  landlord.  Two  conditions  are  es- 
sential to  the  existence  of  the  estoppel:  first, 
possession;  second,  permission.  Where  these 
conditions  are  present,  the  estoppel  arise&" 
Apply  this  rule.  Jaloniclc  leased  to  Hamill, 
who  took  possession  by  permission  of  Jalo- 
nlck.  Hamill  has  placed  himself  in  exactly 
the  position  defined  by  the  text  writer  above 
quoted.  This  doctrine  is  world-wide  in  its 
application,  and  is  sound  In  morals,  as  well 
as  in  law,  and  the  court  .below  committed 
no  errtxc  in  awarding  to  Jalonick  a  Judgment 
for  possession. 

BURFORD,  J.,  having  presided  at  the  trial 
of  tbe  cause  below,  not  sitting;  the  other  Jus- 
tice* concurring. 


(S  Okl.  244) 

DUNHAM  et  kL  t.  HALLOW  AT. 
(Supreme  Court  of  Oklahoma.    July  27,  1885.) 
Afpbai.— Ebkob  Waived  — KzosFnoKS  —  Svrr^ 

OIBMOT — PlBADINO— RXUBV — STATUTES  OF  AX- 

OTBBB  State— Sdfficibhot  or  Evidbncb. 

1.  Where  no  exception  is  taken  to  the  intro- 
duction   of    incompetent    teBtimouy,    error    ia 

2.  Where  the  conrt  gives  a  series  of  inatmc- 
tions,  each  of  which  is  leparately  stated,  and 
the  record  of  the  exception  reads  as  follows: 
"To  the  giving  of  which  instructioos  and  each 
of  them  the  defendant  at  the  time  excepted," 
—held,  an  exception  is  properly  saved  for  review 
by  the  supreme  court. 

3.  Where  on  itemized  acconnt,  showing  the 
dates  when  the  several  items  were  purchased 
and  the  time  when  such  purchases  were  to 
be  paid  for,  ia  attached  to  and  made  a  part 
of  the  complaint,  and  the  prayer  of  tbe  com- 
plaint asks  for  judgment  for  the  principal  sum, 
together  with  interest  thereon,  according  as  the 
same  may  appear  to  lie  due  from  the  items  of 
said  exhibit,  mM,  that  sach  prayer  is  sufficient 
to  support  a  verdict  for  the  principal  sum  and 
interest,  as  computed  from  tbe  date  when  pay- 
ment for  each  of  the  several  items  as  set  forth 
in  the  exhibit  became  due  to  the  date  of  the  ver- 
dict 

4.  If  a  party  to  an  action  wishes  to  avail 
himself  of  the  law  of  another  state,  which  fixes 
the  rate  of  interest  apon  a  contract  at  a  differ- 
ent rate  than  that  fixed  bv  the  laws  of  the  ter- 
ritory, he  must  plead  such  statute. 

5.  Where  a  party  sues  oat  a  writ  of  attach- 
ment and  In  hia  affidavit  therefor  seta  forth 
two  grounda  for  said  writ  snd  evidence  la  of- 
fered in  support  of  both  grounda,  and  the  jury 
finda  against  tbe  defendant  upon  each  of  the 
iasues  ao  joined,  and  such  verdict  is  approved 
br  tlM  trial  Judge,  this  court  will  not  disturb 


the  verdict  for  the  reason  that  tbe  aame  Is  not 
supported  by  the  evidence. 
(Syllabus  by  the  Court) 

On  motion  for  rehearing.  Motion  granted, 
former  Judgment  set  aside^  and  Judgm<int  of 
the  lower  court  affirmed. 

For  former  opinion,  see  35  Pac.  940. 

DALE,  0.3.  A  petition  f6r  rehearing  *MM 
been  filed  In  this  case,  and  the  attention  of 
this  conrt  has  been  properly  called  to  the  fact 
that,  in  the  consideration  formerly  given  to 
the  matter,  important  testimony  contained  In 
the  record  was  overlooked.  The  statement 
of  facts  and  asslgnmoits  of  error  will  not 
again  be  fully  set  oat,  but  commented  upon 
only  sufflcientiy  for  a  proper  nnderstanding 
of  tbe  questions  discussed.  In  the  former 
opinion  we  held  that  the  trial  court  was  In 
error  In  not  sustaining  the  objections  of  de- 
fendant below  to  the  introduction  of  the  depo- 
sitions of  James  H.  Dunham,  John  T.  Dutch- 
er,  Henry  Walker,  and  Edwin  Davis,  and 
that,  if  such  d^ositions  had  been  rightfully 
excluded,  no  evidence  would  appear  in  the 
record  tending  to  establish  the  vivlldity  of  the 
amount  of  the  debt  sued  upon.  Ilk  this  con- 
clusion we  erred.  In  the  deposTftpp  of  Brad- 
ley, agent  ot  the  plaintiff,  is  found  testi- 
mony which  shows  that  Bradley  acting 
for  plaintiff  below,  presented  the  account 
of  said  plaintiffs  to  Halloway,  demanded 
payment  therefor,  and  that  the  amount  of 
the  claim  was  agreed  to  by  Halloway;  and 
payment  refused  simply  npon  the  ground 
of  Inability  to  meet  the  obligation.  This  tes- 
timony Is  uncontradicted.  It  appears  from 
the  record  that  Halloway,  except  by  his 
answer,  raised  no  issue  upon  the  question  ot 
Indebtedness.  The  depositions  which  were 
by  the  court  below  improperly  admitted  only 
go  to  the  question  of  indebtedness.  They 
nowhere  bear  npon  the  issue  raised  under  the 
attachment  proceeding.  Ck>n8equentiy,  the 
evidence  contained  in  snch  depositions  was 
cumulative,  and,  there  being  sufficient  with- 
out them  to  prove  the  Indebtedness,  the  rul- 
ing of  the  court  below  did  not  prejudice  the 
rights  of  Halloway.  We  will  now  take  up 
the  discussion  of  the  assignments  of  error,  not 
noticed  in  the  former  opinion,  which  are  as 
follows:  First  error  in  refusing  to  allow 
certain  interrogatories  In  depositions  to  be 
read  to  the  Jury  and  excluding  testimony  in 
behalf  of  defendant;  second.  In  giving  and 
refusing  instructions  to  the  Jury;  third.  In 
not  setting  aside  an  excessive  Judgment; 
fourth,  error  in  that  the  verdict  of  the  Jury 
on  the  attachment  issue  is  not  supported  by 
sufilcient  evidence. 

l.'At  the  trial,  npon  objection,  the  court 
refused  to  allow  certain  cress-interrogatories 
and  answers  thereto  in  depositions  to  be  read 
to  the  Jury.  Witnesses  were  Interrogated  by 
tbe  plaintiff  below  relative  to  the  residence 
and  whereabouts  of  defendant  and  bis  fami- 
ly at  and  about  the  time  of  the  commence- 
ment ot  the  attachmest  snit    Tim  witnesses 
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testified.  In  effect,  that  Halloway  and  two 
■of  his  Bona  left  Ft.  Worth,  Tex.,  about  the 
middle  of  September,  1891,  and  that  the  oth- 
er members  of  his  family,  consisting  of  his 
wife  and  daughters,  remained  at  and  contin- 
ned  to  reside  in  Ft.  Worth  for  some  time  aft- 
er that  date.  By  cross-interrogatories  the 
witnesses  were  asked  if  Mr.  Ualloway  stated, 
when  he  left  Ft  Worth  in  September,  1891, 
that  he  Intended  to  make  Oklahoma  City  bis 
home,  which  qneetlon  was  answered  in  the 
^flirmatlTe.  This  answer  was  permitted  to 
go  to  the  Jury.  The  witnesses  were  then  ask- 
ed If  they  had  heard  members  of  Mr.  Hallo- 
way's  family  make  statements  as  to  their  in- 
tention of  moTing  to  Oklahoma,  which  ques- 
tions were  also  answered  in  the  affirmative. 
This  testimony  was  excluded,  and  we  think 
correctly.  The  question  of  the  residence  of 
Mr.  Halloway  alone  was  in  issue.  Proof  of 
the  residence  of  the  family  was  admissible 
■aa  a  clrcimistance  affecting  the  residence  of 
Mr.  Halloway.  Beyond  this  it  was  not  com- 
petent for  any  purpose.  Statements  made 
by  members  of  the  family,  as  to  their  inten- 
tion of  changing  their  abode,  were  clearly 
inadmissible,  because  irrelevant  Upon  an. 
«zamlnation  of  the  record  we  find  that  coun- 
sel's assignment  of  error  based  upon  the  re- 
fusal of  the  court  to  allow  witnesses  to  testi- 
fy as  to  what  ECalloway  said  to  them  in  con- 
nection with  his  efforts  to  procure  a  house  at 
Oklahoma  City  is  not  well  taken.  One  of  the 
witnesses  was  asked  to  detail  the  conversa- 
tion, and  an  objection  to  the  testimony  was 
offered,  and,  without  ruling  upon  such  oib- 
Jection,  the  court  stated  that  the  fiact  of  his 
renting  a  house  could  be  proved.  No  excep- 
tion was  taken  to  the  statement  of  the  court 
limiting  the  proof,  and  If  there  is  error  it  was 
waived. 

2.  Ciomplaint  Is  made  of  the  Instructions 
given  by  the  conrt  to  the  Jury.  The  attach- 
ment was  based  upon  two  grounds,  to  wit: 
.That  Halloway  was  disi>osing  of  his  property 
with  the  fraudulent  intent  to  cheat,  hinder 
and  delay  bis  creditors,  and  that-  he  was  a 
nonresident  of  the  territory  of  Oklahoma. 
The  Instructions  of  the  court  relative  to  the 
nonresldence  of  Halloway  are  particularly 
complained  of.  After  the  instructions  were 
prepared,  ttiey  were  numbered  and  signed  by 
the  Indge,  and  following  this  there  appears 
in  the  record  this  entry:  "To  the  giving  of 
which  instructions  and  each  of  them  the  de- 
fendant at  the  time  excepted."  Then  appears 
a  full  set  of  instructions  which  were  present- 
ed by  the  defendant,  and  the  refusal  of  the 
conrt  to  give  the  same,  to  which  action  of 
the  comrt  an  exception  is  saved.  It  is  insist- 
ed by  app^ee  that  under  the  Code  of  1880, 
the  ax>peUant  has  not  properly  saved  his  ob- 
jections to  the  instructions.  We  have  exam- 
ined all  of  the  dedslonB  cited  In  the  brief  of 
counsel  for  appellee  and  fail  to  find  that  an 
-exception  taken  in  the  manner  of  the  one  un- 
der consideration  has  been  passed  upon  by 
the  supreme  court  of  Indiana.    The  court  In 


Elliott  V.  Woodward,  18  Ind.  183,  in  speaking 
to  tills  question  says:  "Where  instructions 
gdven  by  a  court  to  a  jury  consist  of  several 
distinct  propositions,  a  general  exception  to 
the  Instructions  is  unavailing  if  any  one  of 
them  is  correct,"— citing  Garrigus  v.  Burnett 
9  Ind.  528,  to  the  same  effect.  In  Jolly  v. 
Drawbridge  Co.,  9  Ind.  417,  we  find  the  court 
has  pointed  out  how  exceptions  must  be  sav- 
ed in  order  to  make  them  available  in  the 
supreme  court.  Upon  this  point  the  court 
says:  "It  Is  necessary  that  the  exception, 
and  the  assignments  of  error  based  upon  it, 
should  indicate  each  instruction  deemed  erro- 
neous, separately."  And,  where  an  objection 
is  made  which  fails  to  clearly  designate  the 
instructions  deemed  erroneous,  the  conrt  fur- 
ther, in  the  same  c^inion,  concluded:  "Un- 
less the  instructions  are  clearly  erroneous, 
under  any  hypothesis,  the  case  will  not  be  re- 
versed. All  presumptions  are  resolved  in  fa- 
vor of  the  trial  court  and  the  correctness  of 
the  Instructions,"— citing  Murray  v.  Pry,  6 
Ind.  371.  In  Sherlock  v.  Bank,  53  Ind.  73, 
the  court  again  places  the  same  construction 
upon  the  Code,  and  particularly  points  out 
bow  exceptions  to  instructions  must  be  taken. 
In  Olds  V.  Deckman,  98  Ind.  162,  the  conrt 
construes  the  identical  statute  we  adopted 
from  that  state,  and  holds  that  It  is  substan- 
tially the  same  as  that  which  had  formerly 
been  in  force,  and  upon  which  the  decisions 
heretofwe  cited  were  based.  The  appellant 
is  here  by  bill  of  exceptions,  but  the  same 
rule  relative  to  exceptions  to  instructioDS  is 
laid  down  in  Short  v.  Stutsman,  81  Ind.  115. 
As  we  view  the  law  and  the  decisions  based 
thereon,  an  exception  to  an  instruction,  In  or- 
der  to  be  available  in  the  supreme  court, 
must  be  taken  at  the  time  such  an  instruction 
is  given,  and  must  particularly  designate  the 
Instruction  excepted  to.  But  an  exception  as 
made  in  this  case,  which  objects  to  all  and 
each  of  the  instructions  given,  is,  in  many  of 
the  courts  of  last  resort,  held  to  be  sufficient 
People  V.  De  Pore,  64  Mich.  693,  31  N.  W. 
685;  Railroad  Co.  v.  Retford,  18  Kan.  24S. 

Inasmuch  as  the  courts  of  Indiana  have  not 
passed  upon  the  question  here  presented,  we 
will  adopt  the  view  that  an  exceptlrai  was 
properly  saved,  and  will  consider  the  same. 
Just  how  much  attention  we  should  give  to 
the  evidence  we  are  not  entirely  clear.  The 
original  bill  of  exceptions  contained  none  of 
the  evidence  of  the  witnesses.  But  there 
appears  to  be  a  second  or  substituted  bill  of 
exceptions,  containing  all  the  evidence,  and 
as  it  wUI  make  no  difference  in  the  final  con- 
clusion reached,  we  will  consider  the  bill  of 
exceptions  containing  the  transcript  of  the 
entire  proceedings.  We  find,  as  before  stat- 
ed, two  grounds  set  forth  in  the  affidavit 
filed  as  a  basis  for  the  attachment— the 
ground  of  nonresldence,  and  that  of  the 
charge  of  fraudulently  disposing  of  property 
with  intent  to  dieat,  binder,  or  delay  credit- 
ors. Evidence  was  Introduced  tending  to 
support  both  of  these  issues.     The  two  issues 
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were  submitted  to  the  Jury  In  the  form  of 
special  questions,  under  proper  instructions 
from  the  court.  The  jury  found  on  both 
propositions  against  the  defendant.  There 
being  no  Issue  as  to  the  indebtedness,  if  the 
court  correctly  Instmcted  as  to  either  ques- 
tion raised  In  the  attachment  alBdavit,  no 
good  reason  exists  for  disturbing  the  verdict. 
We  are  not  certain  that  the  court  stated  the 
law  correctly  upon  the  question  of  nonresi- 
dence.  It  appears  that  Halloway  was  in 
this  territory  engaged  in  the  business  of  mer- 
chandising, and  that  be  had  no  other  place 
of  business.  This  territory  was  the  place 
of  his  residence  for  that  purpose.  In  giving 
his  Instructions,  the  court  below  seemed  to 
take  the  rlew  that  this  was  not  enough  to 
make  him  a  resident,  In  contemplation  of  the 
attachment  law.  We  are  not  certain  that  the 
court  correctly  stated  the  law  upon  this  prop- 
osition. Way  V.  Way,  64  lU.  407;  Willlajn- 
son  T.  Parlsloi,  1  Johns.  Ch.  388;  Frost  v. 
Blsbln,  19  Wend.  11.  It  would  seem  that 
residence  and  domicile  do  not  mean  the  same 
thing.  The  court  below  Instructed,  In  effect, 
that  a  man's  residence  must  be  at  the  place 
of  his  home.  But,  grant  that  tiie  court  was 
la  error  upon  this  proposition,  upon  which 
question  It  is  imnecessary  for  us  to  pass  at 
this  time,  there  still  remains  the  further 
question  raised  upon  the  Issue  of  the  fraudu- 
lent disposition  by  Halloway  of  hla  prop- 
erty. The  lnstructl<ms  of  the  court  upon  this 
question  are  not  subject  to  serious  criticisms. 
How,  then,  were  the  rights  of  Halloway  prej- 
udiced by  the  error  of  the  court  in  wrongly 
Instructing  the  jury  upon  the  question  of  non- 
residence?  There  were  two  issues  decided 
against  defendant  upon  the  attachment.  A 
decision  upon  either  adverse  to  the  defendant 
below  would  have  been  sufficient  to  carry 
the  verdict.  We  therefore  hold  to  the  view 
that,  where  a  suit  In  attachment  Is  based 
upon  two  distinct  grounds,  and  a  judgment 
Is  rendered  against  a  defendant  upon  both 
grounds  alleged,  error  of  the  court  In  Instruct- 
ing as  to  one  of  such  grounds  Is  not  error 
such  as  will  warrant  a  reversal  of  the  case. 

3.  It  Is  contended  that  the  court  erred  In 
instructing  the  jury  that  they  "need  not  be 
imanimous  in  tiieir  verdict,— that  9  were  suffi- 
cient to  return  a  verdict."  As  held  by  this 
court  since  this  cause  was  tried  below,  such 
an  Instruction  was  erroneous  (Bradford  v.  Ter- 
ritory, 1  Okl.  366,  34  Pac.  66);  but  no  ex- 
ception was  properly  taken  to  It  at  the  time 
it  was  given,  and  the  record  fails  to  show 
that  the  jury  was  polled  or  that  the  verdict 
was  returned  by  a  less  number  than  12  ju- 
rors. We  cannot,  therefore,  consider  the  ob- 
jection. 

4.  It  is  contended  that  the  judgment  was 
excessive.  The  sum  sued  for  was  $5,004.58, 
together  with  interest  from  the  time  the  same 
became  due,  at  7  per  cent,  per  annum.  The 
jury  returned  a  verdict  in  the  sum  of  $5,- 
434.01.  The  suit  was  Instituted  upon  an  ac- 
<:ount,  and  an  Itemized  bill  of  the  goods  pur- 


I  chased  was  attached  to  and  made  a  part  of 
I  the  complaint.  The  time  of  such  purchase 
I  and  the  dates  when  the  several  items  so  pur- 
I  chased  were  to  be  paid  for  was  set  forth. 
The  prayer  of  the  complaint  asked  for  judg- 
ment for  the  sum  of  $5,004.58,  "with  interest 
thereon  according  as  the  same  may  appear 
to  be  due  from  the  items  of  said  exhibit  at 
the  rate  of  7  per  cent,  per  annum."  The  ex- 
hibit so  attached  to  the  complaint  is  as  muc). 
a  part  of  the  same  as  if  incorporated  in  the 
complaint.  Budd  v.  Kramer,  14  Kan.  101  r 
State  V.  School  Dist,  34  Kan.  237,  8  Pac.  208. 
By  reference  to  the  exhibit  for  the  purpose 
of  ascertaining  the  date  when  each  purchase 
became  payable,  and  computing  the  interest, 
no  trouble  is  found  in  determining  the  exact 
sum  sued  tor.  Therefore  the  defendant  was 
fully  apprised  of  what  plaintiffs  were  claim- 
ing, and  the  jury  could  by  a  simple  mathe- 
matical computation  arrive  at  a  correct  con- 
clusion. Such  being  the  case,  the  verdict 
was  not  excessive  unless  the  jury  made  an 
error  in  figuring  the  interest.  We  have  not 
examined  for  the  purpose  of  determining  just 
wtiat  the  Interest  on  the  different  sums 
amoimted  to  f r<»n  tlie  date  they  fell  due  until 
the  time  of  the  verdict,  but  if  there  was  an 
excess  of  Interest  allowed  die  plaintiffs  be- 
low should  be  directed  to  file  a  remitter. 

5.  Counsel  for  appellant  bislst  that  Interest 
should  be  computed  at  6  per  cent,  as  that 
Is  the  law  of  the  state  of  New  York,  the 
place  where  the  contract  was  made.  Six  per 
cent,  may  be  the  rate  of  Interest  in  the  state 
of  New  York,  but  If  so  counsel  should  have 
pleaded  the  statute.  In  the  absence  of  such 
pleading  and  proof,  we  will  presume  that 
the  rate  of  interest  in  the  state  of  New  York 
is  the  same  as  in  Oklahoma. 

6.  As  heretofore  stated,  evidence  was  of- 
fered upon  the  trial  in  support  of  both 
grounds  set  forth  in  the  affidavit  for  attach- 
ment. The  jury  found  against  the  defend- 
ant upon  each  of  the  propositiona  The  trial 
judge  approved  the  verdict.  This  court  will 
not  set  aside  a  verdict  reached  under  these 
conditions,  upon  the  ground  that  it  is  con- 
trary to  the  evidence.  The  decision  hereto- 
fore reached  in  this  cose  Is  set  aside,  and  the 
judgment  of  the  lower  court  is  affirmed.  The 
otho'  justices  concurring. 


(S  Okl.  €08) 


DAY  V.  MOONEY. 


(Supreme  Court  of  Oklahoma.     July  27,  1895.) 

AFPE;kL — Review— Waiver  op  Objection's — CoN- 
TKACTS — Action  to  Rescind— Scp- 
FiciENor  OF  Petition. 
1.  Where,  in  a  civil  cause,  the  issnea  are 
mnilp  up  by  a  petition,  answer,  and  reply,  and, 
on  the  cause  being  called  for  trial,  the  defend- 
ants make  application   for  contimianee   on    ac- 
count of  the  absence  of  witnesses,  and,  the  court 
:  ovcrruliux  such   applicatiou,   they   by  leave  of 
!  court  withdraw  their  answer  and  demur  to  the 
I  petition,  and,  upon  the  overmling  of  the  demur- 
I  rer,  elect  to  stand  n]>on  tlieir  demurrer  and  re- 
I  fuse  to  plead  further,  and  judgment  is  rendered 
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on  the  petition,  such  notion  is  a  waiver  of  any 
error  that  may  have"  been  committed  in  ruling 
upon  the  application  for  continuance. 

2.  In  a  petition  in  equity  to  procure  the  re- 
scission of  a  contract  <or  exchani^e  of  real  es- 
tate on  account  of  false  and  fraudulent  rep- 
resentations, if  the  petition  contains  the  other 
material  allegations,  it  is  sufficient  to  offer  to 
return  all  that  was  received  by  the  exchange. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  Mary  A  Mooney  against  Adclia 
Day.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Buckner  &  Son,  tar  appellant  Jones  & 
Deveraux,  for  appellee, 

BUBFORD,  J.  This  was  an  action  for  re- 
scission of  a  contract  for  sale  of  real  estate. 
Tbe  material  allegations  of  the  complaint 
are,  In  substance,  tbat  on  the  8th  day  of  Au- 
gust, 1893,  tbe  plaintiff,  Mary  A  Mooney, 
was  tbe  owner  of  lots  1,  2,  S,  4,  and  6,  In 
block  51,  in  West  Gutbrle,  in  Logan  county, 
Oklahoma  Territory;  that  on  said  day  the 
defendants^  George  W.  Day  and  Delia  Day, 
Intending  to  cheat  wrong,  and  defraud  her, 
falsely  represented  and  stated  that  they  were 
the  owners  in  fee  simple  of  a  quarter  sec- 
ti<«  of  land  In  the  state  of  Kansas,  subject 
to  a  m<»1:gage  of  $600,  tbe  accrued  Interest 
and  the  taxes  on  said  land;  tbat  said  tract 
embraced  80  acres  of  good  bottom  land;  that 
said  tract  was  improved  by  a  house  lCx24, 
in  good  condition,  a  stone  born,  and  a  good 
well  of  water;  that  there  was  also  on  said 
land  an  orchard  consisting  of  4  acres  of  ap- 
ple and  peach  trees;  that  it  had  40  acres 
fenced  with  two  wires  for  a  pasture;  and 
that  there  was  a  hedge  fence  on  two  sides  of 
the  tract  It  is  then  alleged  speclflcally  that 
each  of  said  representations  were  false,  that 
said  defendants  were  not  the  owners  of  said 
land,  and  that  there  were  no  improvements 
thereon;  tbat  tbe  plaintiff  had  no  opportuni- 
ty to  Inspect  the  land,  and  relied  upon  said 
representations;  tbat,  relying  upon  and  believ- 
ing said  representations,  tbe  plaintiff  agreed 
to  barter  and  exchange  her  lots  in  West 
Gnthrie  for  said  Kansas  land,  and,  pursuant 
to  said  agreement,  did  by  deed  convey  to  the 
defendant,  Delia  Day,  said  lots,  which  deed 
was  afterwards  recorded  in  the  register  of 
deeds'  ofiSce  in  Logan  county,  and  plaintiff 
received  from  defendants  a  deed  fcHr  the  Kan- 
sas land,  which  had  never  been  filed  for 
record.  A  decree  was  prayed,  setting  aside 
and  vacating  the  deed  to  the  West  Outhrle 
lots,  and  that  plaintiff  be  decreed  tbe  own- 
er thereof,  and  an  offo:  was  mode  to  surren- 
der the  deed  to  the  E^nsas  land.  The  de- 
fendants answered,  a  reply  was  filed,  and 
cause  set  for  trial.  On  the  day  of  trial  the 
defendants  made  application  for  a  continu- 
ance on  acount  of  absent  testimony,  which 


application  was  oveiruled,  whereupon  do- 
fendajits  by  leave  of  court  withdrew  their 
anjswer  and  demurred  to  the  complaint.  On 
presentation  of  the  demurrer,  the  court  over- 
ruled the  same.  The  defendants  excepted  to 
this  ruling,  refused  to  plead  further,  and 
Judgment  was  rendered  on  the  demurrer  and 
complaint  The  decree  cancels  and  vacates 
the  deed  from  Mooney  to  Day  of  the  West 
Guthrie  lots,  confirms  the  title  in  Mary 
Mooney,  and  orders  the  deed  from  Day  to 
Mooney  of  tbe  Kansas  land  deposited  with 
the  clerk  of  tbe  court  for  the  use  of  the  Days. 
From  this  Judgment  and  decree  the  appeal,  is 
taken. 

There  Is  no  merit  in  the  appeal.  The  ap- 
pellants ccmiplain  of  the  action  of  the  court 
in  overruling  the  application  for  a  continu- 
ance. By  their  abandonment  of  the  issues 
made  by  their  answer,  and  relying  upon 
their  demurrer,  they  waived  such  error  If 
any  was  committed.  We  have  examined  the 
ai^Ucatton  for  continuance,  and  find  that  the 
same  does  not  conform  to  the  ordinary  stat- 
utory requirements,  and  there  was  no  error 
in  overruling  It  The  next  alleged  error  is, 
that  tbe  court  erred  In  overruling  the  demur- 
rer to  the  petition.  The  petition  contains 
all  the  necessary  all^ations  to  entitle  the 
plaintiff  to  a  rescission  of  contract  It  al- 
leges the  fraud  specifically,  and  offers  to  re- 
turn the  unrecorded  deed,  and  prays  for  a 
cancellation  of  the  deed  made  by  her  to  the 
defendants.  Under  the  allegations  of  the  pe- 
tition, ail  she  had  received  was  the  deed  for 
the  Kansas  land.  This  she  offered  to  restore. 
This  was  all  that  is  required  by  section  894, 
St  1890.  This  was  not  a  tender  after  suit 
brought,  as  in  the  Kansas  cases  cited  by  ap- 
pellant, but  was  an  offer  to  do  equity, 
which  the  rules  of  ideadlng  require.  Ooun- 
sel  cites  us  section  6341  of  Oklahoma  Stat- 
utes of  1890,  which  relates  to  breach  of  wai- 
ranty.  The  complaint  in  this  case  Is  not 
based  upon  a  breach  of  warranty,  but  is  an 
action  to  rescind  for  fraud,  and  a  different 
rule  applies.  Fraud  vitiates  all  contracts, 
and  a  court  of  equity  has  power  to  relieve 
from  fraudulent  contracts,  although  the  par- 
ty might  be  able  to  recover  damages.  Sec- 
tion 6658,  St  Okl.,  is  also  called  to  our  atten- 
tion, which  is  to  the  effect  tliat  tbe  redelivery 
of  a  grant  of  real  property  to  the  grantor 
does  not  operate  to  transfer  the  title.  This 
is  correct  as  a  general  principle,  but  in  this 
case  the  court  had  the  whole  question  before 
it,  and  had  the  power  to  direct  such  things 
to  be  done  as  equity  would  require.  If  the 
defendants  desired  the  decree  to  direct  a  re- 
conveyance of  tbe  Kansas  land,  they  aliould 
have  requested  it  We  find  no  error  In  the 
record  which  has  prejudiced  the  appellants. 
The  Judgment  is  affirmed,  at  the  costs  of 
appellant  All  the  Justices  concurring,  ex- 
cept DALEl,  O.  J.,  not  sitting. 
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DAVIS  T.  HULL. 

(Snpreme  Court  of  Oklahoma.     July  27,  1805.) 

Justices   op   the    Peace— Time    op    Election — 
constkcctios  op  statutes. 

Justices  of  the  peace,  in  cities  of  the 
first  class,  must  be  elected  at  the  general  elee- 
tiou  held  biennially  in  November,  and  section  1, 
c.  33,  St  1893,  held  to  control  the  date  of  such 
election. 

(SyUabus  by  the  Court.) 

Brror  from  district  court,  Oklataoma  coun- 
ty; before  Justice  Scott. 

Mandamus  by  D.  W.  Hull  against  J.  W. 
Davis.  There  was  a  Judgment  for  relator, 
and  defendant  brings  error.    Reversed. 

Reddicli,  Lewis  &  Snyder,  for  plaintiff  In 
error.  Amos  Greoi  &  Son,  for  defendant  In 
error. 

DALE,  C.  J.  May  14,  18M,  D.  H.  HuU 
instituted  a  proceeding  in  mandamua  In  the 
district  court  of  Oklahoma  county  against  J. 
W.  Davis,  to  obtain  possession  of  the  boolts, 
records,  and  paraphernalia  pertaining  to  the 
c^ce  of  Justice  of  the  peace.  The  relator, 
la  bifl  petition  for  the  writ,  alleged,  in  sub- 
stance, that  he  was  qualified  to  hold  the  of- 
fice of  Justice  of  the  peace;  that  he  was  a 
candidate  for  such  office  at  the  election  held 
In  April.  1894,  and  that  said  election  was  a 
regular  city  election  for  the  election  of  city 
officers  and  two  Justlcea  of  the  peace  in  the 
city  of  Oklahoma  City;  that  he  received  a 
majority  of  the  votes  cast  at  such  election, 
and  was  duly  elected,  and  received  a  certifi- 
cate of  such  election  from  O.  A.  Mitscher, 
mayor  of  said  city;  tliat  he  had  duly  quali- 
fied as  a  Justice  of  the  peace,  and  was  en- 
titled to  the  office  and  all  records  pertaining 
thereto;  that  he  bad  demanded  possession  of 
the  same,  and  was  refused;  and  he  prayed  a 
writ  of  mandamua  against  said  J.  W.  Davis, 
requiring  him  to  turn  over  and  deliver  all 
the  books,  dockets',  and  papers  in  the  custody 
of  said  Davis  to  lilm  (HuU)  as  bis  successor 
in  office.  Davis  answered,  and  denied  that 
his  term  of  office  exi>ired  at  the  time  of  the 
alleged  election  and  qualification  of  the  re- 
lator. He  alleged  that  he  was  elected  justice 
of  the  peace  for  the  township  of  Oklahoma 
City  in  April,  1802,  Iiad  duly  qualified,  and 
was  in  possession  of  the  office  under  such 
election;  and  denied  that  the  election  referred 
to  in  the  petition  for  mandaiaus  was  held  for 
the  Section  of  a  justice  of  the  peace  to  suc- 
ceed him,  or  to  hold  the  office  of  justice  of 
tbe  peace.  Upon  the  i)etltion  and  answer, 
the  coort  below  rendered  a  Judgment  in  favor 
of  Hull,  and  issued  a  mandatory  order  re- 
quiring Davis  to  turn  over  all  dockets,  books, 
papers,  records,  etc..  In  his  custody  and  pos- 
session, pertaining  to  the  office  of  the  justice 
of  the  peace.  Davis,  In  his  appeal,  alleges 
error— First,  in  the  decision  of  the  court  be- 
low holding  that  the  relator  was  duly  elected 


to  the  office  In  question;  second,  in  boldin^r 
that  the  relator'^  term  of  office  commenced 
prior  to  January,  1895. 

The  question  Involved  In  this  case  must  be 
wholly  determined  under  our  statute,  and 
all  the  provisions  we  have  bearing  upon  this 
subject  are:  First.  Section  8,  art  1,  c.  15, 
St.  1800,  which  reads  as  follows: 

"The  annual  election  in  cities  of  the  first 
class,  shall  he  held  on  the  first  Tuesday  in 
April,  1891,  and  each  year  thereafter.  At 
the  annual  dectlon,  in  1891,  there  shall  be 
elected  a  mayor,  city  clerk,  police  Judge, 
city  treasurer,  city  attorney,  city  assessor, 
treasurer  of  tbe  school  board,  one  council- 
man and  one  member  of  the  school-board 
from  each  ward,  who  shall  hold  their  office 
for  two  years,  and  one  councilman,  and  one 
member  of  the  8cho<rf  board,  from  each 
ward,  who  shall  hold  their  office  for  one 
year.  All  officers  elected  thereafter  shall 
hold  their  office  two  years,  and  until  their 
successors  are  elected  and  qualffied." 

This  section  was  passed  by  the  legislative 
assembly,  and  approved  December  25,  1890. 
On  the  same  day,  the  legislature  passed  an- 
other act,  entitled  "Townships  and  township 
(fflcers,"  (chapter  83,  St  1890),  and  provided, 
in  article  1,  {{  43,  44,  of  such  chapter,  as  fol- 
lows: 

"Sec.  43.  No  city  of  more  than  one  thou- 
sand five  hundred  inhabitants  shall  be  in- 
cluded within  the  corporate  limits  of  any 
township,  but  each  of  such  cities  shall  con- 
stitute a  township  for  the  puriK>se  of  electing 
justices  of  tbe  peace  and  constables,  as  pro- 
vided In  this  act,  and  for  tbe  exercise  of  the 
powers,  and  jurisdiction  of  such  officers,  as 
prescribed  by  law.  In  such  cities,  said  offi- 
cers shall  be  elected  at  the  regular  city  elec- 
tion. 

"Sec.  44.  No  change  wr  alteration  of  the 
boundaries  of  a  township  mt  a  city  shall  va- 
cate the  office  of  any  justice  elected  and  re- 
siding therein,  but  such  justice  shall  be  a 
justice  of  tbe  township  or  city  into  which  be 
may  be  thrown  by  such  change  or  altera- 
tion, and  shall  hold  his  office  for  the  term 
for  -Which  he  was  elected.  Constables  shall 
also  be  subject  to  tbe  provisions  of  this  sec- 
tion." 

Under  the  pleadings  above  set  forth,  it 
was  shown  that  Davis  was  elected  a  justice 
of  the  peace  of  the  township  of  Oklahoma 
City  at  the  city  Section  in  1892,  and  was 
exercising  the  fimctlons  of  the  office  at  the 
time  this  action  was  brought;  and,  if  HuU 
recovers,  it  must  be  on  the  strength  of  Ids 
own  UUe. 

On  March  13,  1803,  we  find  that  the  legia- 
lature,  by  general  law  (St  1803,  c.  SS,  {  1), 
fixed  the  date  upon  which  all  township  offi- 
cers should  be  elected.    This  section  reads: 

"General  elections  for  the  purpose  of  elect- 
ing a  delegate  to  congress,  members  of  tbe 
legislature,  and  all  other  county,  township 
and  district  officers  shall  be  held  on  the  Tues- 
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day  sncceedlng  the  first  Monday  In  Novem- 
ber, 1894,  and  biennially  thereafter." 

This  being  a  later  act,  and  general  In  its 
nature,  moat.  If  applicable,  govern.  Article 
1,  f  48,  c  80,  supra,  intends  to  and  does 
create  a  township  out  of  a  dty,  for  the  pur- 
pose of  the  election  of  a  Justice  of  the  peace; 
and  the  general  law  (section  X,  c.  S3,  supra) 
fixing  the  time  of  their  election  at  the  reg- 
ular biennial  Section,  which  was  held  on 
the  Tuesday  succeeding  the  first  Monday  in 
Kovember,  1891,  ai)pear8  to  have  changed 
the  date  when  justices  of  the  peace  Should 
be  elected  in  cities  from  April  to  November. 
The  election  held  at  Oklahoma  City  in  April, 
1894,  in  so  far  as  it  relates  to  Justices  of 
the  peace,  is  a  nullity.  Hull,  not  bdng 
legally  entitled  to  the  office^  the  mandate 
requiring  Davis  to  turn  over  the  office  and 
records  was  improvidently  issued,  and  the 
Judgment  of  the  court  below  is  reversed,  and 
the  case  remanded. 

SCOTT,  J.,  having  presided  at  the  trial  in 
the  court  below,  not  sitting;  the  other 
Justices  concurring. 


(22  Nev.  421) 

STATE  ex  rel.  WESTERFIELD,  State  Treas- 
urer, V.  TTBRELXi,  County  Treasurer. 
(No.  1,444.) 
(Supreme  Court  of  Nevada.     Aug.  19,  1895.) 

liUBiuTT  ov  Stats  for  Salaries  or  Codktt 
Officers — Repkai.  bt  Imflicatiok. 
St  1885,  p.  85,  §  21,  making  the  state  Ua- 
ble  for  a  portion  of  the  salaries  of  county  asses- 
sors, auditors,  and  treaRurers.  is  not  repealed 
by  St.  1891,  pp.  182,  183.  known  as  the  "Rev- 
enue Act,"  because  the  latter  act,  being  a  re- 
enactment  of  the  revenue  act  of  18C5,  which 
made  the  state  liable  for  a  portion  of  such,  sal- 
aries, omitted  the  sections  of  the  act  of  1865 
Drovidins  for  such  liability. 

Mandamus  on  the  relation  of  W.  J.  Wester- 
fleld,  state  treasurer,  to  compel  George  A. 
Tyrrell,  treasurer  of  Ormsby  county,  to  pay 
over  moneys  claimed  to  belong  to  the  state. 
Writ  denied. 

Robt  M.  Beatty,  Atty.  Gen.,  for  relator. 
A.  J.  McGowan,  Dlst  Atty.  of  Ormsby  Coim- 
ty,  for  respondent. 

BIGELOW,  0.  J.  Application  by  the  re- 
lator, as  state  treasurer,  for  a  writ  of  man- 
damus to  compd  the  respondent,  as  treasur- 
er of  Ormsby  county,  to  pay  over  to  him  the 
sum  of  $285.08,  alleged  to  be  a  part  of  the 
state's  revenue,  unlawfully  detained  by  re- 
spondent As  we  understand  it,  the  respond- 
ent claims  the  right  to  retain  such  moneys, 
under  sections  136, 137,  of  the  revenue  act  of 
1891  (St  1891,  pp.  182, 183),  as  a  part  of  the 
compensation  due  to  Ormsby  county  from 
the  state  on  account  of  the  salaries  of  the 
assessor,  auditor,  and  treasurer  of  that  coun- 
ty. The  question  presented  is  whether  the 
state  is  liable  for  any  part  of  those  salaries. 

It  appears  that  the  revenue  act  of  1865  pro- 
T.4lP.no.3— 10 


vided  for  the  state's  paying  a  portion  of  sucb 
salaries,  but  that,  when  that  act  was  re- 
vised and  re-enacted  in  1891,  the  sections  to 
that  effect  were  left  out  Under  these  cir- 
cumstances, the  old  act  being  repealed,  it  was 
supposed,  upon  the  argument,  that  the  liabil- 
ity of  the  state  depended  upon  section  9  of 
the  act  of  1887  (St  1887,  p.  126),  regulating 
the  compensation  of  the  officers  of  Ormsby 
county;  and  the  constitutionality  of  this  act 
was  attacked,  on  the  ground  that  it  was 
local  and  special  legislation.  This  was  the 
question  principally  argued;  but  it  now  ap- 
pears that  the  state's  liability  is  equally  es- 
tablished by  section  21  of  the  salary  act  of 
1885  (St  1885,  p.  85),  the  validity  of  which 
is  in  nowise  attacked  or  questioned,  except 
upon  the  ground  that  it  has  been  repealed,  by 
implication,  by  the  revenue  act  of  1891.  We, 
however,  find  no  conflict  between  the  two 
acts,  and  consequently  are  of  the  opinion 
that  section  21  of  the  act  of  1885  is  stiU  In 
fo;%e.  We  are  also  of  the  opinion  that, 
when  that  sectioa  provides  that  the  sum  to 
be  allowed  by  the  state  to  the  various  coun- 
ties shall  be  "the  proportion  of  the  state  tax 
to  the  whole  tax  levied  by  the  county,  on  the 
basis  of  the  salaries  allowed  by  the  act,"  it 
refers  to  the  salary  act  of  which  that  sec- 
tion is  a  part,  and  which  had  just  fixed  the 
salaries  of  county  officers,  instead  of  to  the 
revenue  act  of  1865,  which,  so  far  as  It  fixed 
officers'  salaries,  was  then  Impliedly  repeal- 
ed. This  being  so,  and  It  nowhere  appearing 
In  the  pleadings,  or  otherwise,  that  the  coun- 
ty Is  claiming  or  withholding  more  than  is 
Justly  due  her  under  that  section,  there  is 
no  necessity  to  determine  the  constitutional- 
ity of  the  law  of  1887;  as,  whether  valid  or 
not,  the  same  result  would  follow.  If  the 
county  is  retaining  more,  it  must  be  made  to 
appear  in  a  legal  manner  before  notice  can 
be  taken  of  it    Writ  denied. 

BELKNAP  and  BONNIFIELD,   JJ.,  con- 
cur. 


(23  Nev.  399) 
STATE  ex  rel.  NORCROSS,  District  Attorney, 
V.   BOARD   OP   COM'RS   OF   WASH- 
OE COUNTY.    (No.  1,432.) 
(Supreme  Court  of  Nevada.    Aug.  3,  1895.) 

Constitutional  Law— Title  of  Act— Coxstkuc- 
TioN  OP  Act. 

1.  The  act  of  March  16,  1895  (St  1895,  p. 
107),  to  amend  an  act  concerning  the  purchase 
and  preservation  of  newspapers,  in  so  far  as  it 
attempts  to  regulate  the  matter  of  legal  ad- 
vertising and  printing,  is  in  conflict  with  the 
provisions  of  the  constitution  (article  4,  {  17), 
requiring  that  each  law  shall  embrace  but  one 
subject  which  shall  be  briefly  expressed  in  the 
title.    Bonnifield,  X,  dissenting. 

2.  The  purpose  of  that  provision  of  the  con- 
stitution was  to  prevent  the  combination  in  one 
act  of  incongruous  and  distinct  subjects,  and  al- 
so imposition  upon  the  members  of  the  legis- 
lature and  the  public  by  covering  up,  under  in- 
nocent titles,  vicious  and  harmful  provisions. 

3.  Where,  by  the  title,  the  subject  of  an  act 
is  restricted  to  a  certain  purpose,  the  purview 
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of  the  act  cannot  be  extended  to  other  purposes 
not  indicated  in  the  title.  The  act  can  be  no 
broader  than  the  subject  expressed  in  the  title. 
4.  While  this  clause  of  the  constitution 
should  be  liberally  construed,  to  the  end  that 
there  may  be  no  unnecessary  hampering  of  leg- 
islation, this  liberal  construction  should  not 
go  to  the  extent  of  nullifying  the  constitution. 
Where  an  act  clearly  embraces  two  distinct  and 
independent  subjects,  or  the  real  subject  of  the 
act  is  not  expressed  in  the  title,  it  is  the  duty 
of  the  courts  to  declare  the  act  void. 
(Syllabus  by  Bigelow,  0.  J.) 

Application  by  the  state  on  the  relation  of 
P.  H.  NorcroBS,  district  attorney,  against  the 
board  of  county  coQimissionerB  of  Washoe 
county,  for  a  writ  of  certiorari.    Dismissed. 

F.  H.  Norcross,  Dist.  Atty.,  Alfred  Chartz, 
William  Webster,  and  R.  M.  Clarke,  for  re- 
lator. Torreyson  &  Summerfleld,  for  re- 
spondent 


BIOELOW,  G.  J.  Original  application  for 
a  writ  of  certiorari.  By  St  1893,  p.  107,  the 
legislature  enacted  a  law  entitled  "An  act  to 
amend  an  act  entitled  'An  act  for  the  pur- 
chase and  preservation  of  public  newspapers 
printed  and  published  In  the  several  counties 
of  this  state,'  approved  February  1,  1865." 
The  body  of  the  act  is  as  follows:  "Section 
1.  The  recorders  of  the  several  counties  of 
this  state  are  hereby  authorized  and  requir- 
ed to  subscribe  for  one  newspaper  printed  and 
published  at  the  county  seat  of  each  county 
of  the  state,  and  the  board  of  county  commis- 
sioners of  the  respective  counties  shall  desig- 
nate the  paper  so  subscribed  for  as  the  offi- 
cial paper  of  the  county,  wherein  all  legal 
advertising  and  printing  shall  be  done;  pro- 
vided, the  rate  for  such  work  shall  not  exceed 
the  rate  now  established  by  law.  No  paper 
shall  be  so  subscribed  for  and  designated  un- 
less It  shall  have  been  established  for  at  least 
one  year,  and  Is  printed  and  published  in  Its 
entirety  at  Its  place  of  establishment."  Pur- 
suant to  this  statute  the  county  recorder  of 
Washoe  county,  on  the  3d  day  of  May,  1895, 
subscribed  for  the  Nevada  State  Journal,  a 
newspaper  coming  within  the  terms  of  the 
act  and  notified  the  board  of  his  action. 
June  3,  1895,  the  respondents,  as  such  board, 
made  the  following  oriet:  "It  is  hereby  or- 
dered that  the  county  printing  of  Washoe 
county,  Nevada,  be  and  hereby  is  awarded  to 
the  Reno  Evening  Gazette  until  otherwise  or- 
dered by  this  board."  The  relator,  as  dis- 
trict attorney  of  Washoe  county,  has  applied 
for  a  writ  to  review  this  order,  upon  the 
ground  that  it  is  in  conflict  with  the  fwegoiug 
statute. 

Although  several  interesting  questions  might 
be  raised  upon  that  statute,  and  as  to  wheth- 
er the  order  of  the  board  is  in  conflict  with 
It  the  point  which  has  been  principally  ar- 
gued, and  to  which  we  shall  confine  this  opin- 
ion, is  whether  the  act  is  in  conflict  with  sec- 
tion 17  of  article  4  of  the  constitution,  which 
provides  that  "each  law  enacted  by  the  legis- 
lature shall  embrace  but  one  subject,  and 


matter  properly  connected  therewith,  which 
shall  be  briefly  expressed  in  the  title."  As 
originaUy  enacted  in  1865  (Gen.  St  S  2197 
et  seq.),  the  law,  the  first  section  of  which 
was  amended  as  above  stated,  clearly  em- 
braced but  one  subject  which  was  correctly 
stated  in  the  title  to  be  "the  purchase  and 
preservation  of  public  newspapers  printed 
and  published  in  the  several  counties  in  this 
state."  Section  1  requires  the  recorders  to 
subscribe  for  not  less  than  one  nor  more  than 
three  such  county  papers  as  the  board  of 
commi8si<Hier8  may  select.  Sections  2  and  3 
direct  how  the  papers  shall  be  preserved  and 
paid  for,  what  the  recorder  shall  be  paid  for 
his  services,  and  the  penalty  for  a  failure  to 
discharge  his  duties  in  that  regard.  Section 
4  provides  a  punishment  for  abstracting  or 
defacing  the  papers  purchased  under  the  act. 
Under  the  liberal  construction  of  this  clause 
of  the  constitution  adopted  by  the  courts 
(State  V.  Board  of  Com'rs  of  Humboldt  Co., 
21  Nev.  235,  29  Pac.  974),  this  was  undoubted- 
ly a  homogeneous  and  valid  law.  While  it 
contains  many  details,  they  are  all  of  matters 
connected  with  the  purchase  and  preservation 
of  the  newspapers,  the  subject  stated  In  the 
title,  and  consequently  are  unobjectionable. 
But  into  this  comparatively  unimportant  act 
involving  an  expenditure  of  probably  not  to 
exceed  930  or  $40  a  year,  this  amendment, 
without  anything  in  tiie  title  to  indicate  the 
purpose  to  do  so.  Injects  the  matter  of  legal 
advertising  and  printing,  amounting  to  hun- 
dreds and  perhaps  thousands  of  dollars,  wheth- 
er we  regard  that  term  as  applying  to  all  le- 
gal advertising  and  printing  or  simply  to  that 
to  be  done  for  the  counties.  As  so  amended, 
it  seems  to  us  that  the  act  clearly  embraces 
two  separate  and  Independent  subjects,  only 
one  of  which  Is  stated  in  the  title;  and  that 
the  one  not  stated  is  the  real  subject  while 
the  other  is  merely  the  Incident 

The  object  sought  to  be  accomplished  by 
the  constitutional  provision  Is  not  difficult  to 
discover,  and  has  been  many  times  stated  by 
the  courts.  It  was  to  defeat  "log-rolling" 
legislation,  or  the  combining  in  one  act  of  in- 
congruous and  distinct  subjects,  and  to  pre- 
vent fraud  upon  members  of  the  legislature 
and  the  general  public  by  covering  up,  under 
innocent  titles,  vicious  and  harmful  provi- 
sions, of  which  the  titles  gave  no  hint,  and 
of  which,  consequently,  no  knowledge  might 
be  obtained  until  they  were  enacted  into 
laws.  State  v.  Silver,  9  Nev.  227;  State  v. 
Board  of  Com'rs  of  Humboldt  Co.,  supra. 
Among  the  great  number  of  bills  that  are  in- 
troduced every  session,  both  'members  of  the 
legislature  and  the  people  must  necessarily 
largely  depend  for  their  knowledge  of  the  pur- 
poses of  the  proposed  measures  upon  the  titles 
under  which  they  are  presented,  and  exi)eri- 
ence  has  amply  demonstrated  that  the  cMisti- 
tutional  provision.  If  fairly  and  liberally  con- 
strued, is  a  great  aid  to  good  legislation,  &a& 
an  embarrassment  only  to  that  which  Is  not 
or  at  least  may  not  be,  open  and  above  board. 
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Certainly,  prima  facie,  the  subject  of  legal 
advertising  and  printing,  and  the  subject  of 
purchasing  and  preserving  ue^rspapers,  are 
disconnected  and  independent  matters.  If 
tliey  can  be  shown  to  be  related  In  any  man- 
ner it  must  be  through  some  subtle  reason- 
ing that  does  not  occur  at  first  blush.  The 
only  argument  serionsly  made  In  support  of 
the  law  as  amended  Is  that  the  real  purpose 
ot  the  legislature  In  enacting  It  was  that  a 
record  of  current  events,  legal  advertise- 
ments, etc.,  should  be  preserved,  and  that 
the  bettor  to  accomplish  that  purpose  it  was 
germane  to  that  object  to  provide  that  the 
paper  to  be  preserved  should  contain  all  such 
advertisements.  Bnt  that  argument  will  not 
bear  examination.  In  the  first  place,  the 
snbject  of  the  act  must  be  the  subject  stated 
In  the  title;  and,  next,  the  constitution  does 
not  say  that  all  matters  connected  with  the 
purposes  or  objects  of  the  act  may  be  con- 
tained therein,  bnt  only  matter  connected 
with  the  subject  so  stated.  For  instance,  in 
Ex  parte  Hewlett.  22  Nev.  — ,  40  Pac.  96, 
the  object  of  the  legislature  In  enacting  the 
amendment  then  under  consideration  was  to 
afftwd  better  protection  to  the  fish  of  the 
state,  and  all  the  provisions  of  the  amend- 
ment were  properly  c(«nected  with  that  pui^ 
pose;  but,  as  In  the  title  Its  subject  was 
stated  to  be  the  amendment  of  one  particular 
section  of  the  (»4ginal  act,  the  constitution 
did  not  permit  Its  being  extended  to  the 
amendment  of  other  sections.  If  the  title 
is  restricted  to  certain  purposes,  the  purview 
or  body  of  the  act  must  also  be  restricted  to 
that  subject  The  act  can  be  no  broader 
than  the  subject  expressed  in  the  title.  Suth. 
St,  Const,  f  87.  The  title  here  restricts  the 
subject  to  the  "purchase  and  preservation" 
of  newspapers,  and  consequently  the  act 
cannot  be  extended  to  a  regulation  of  what 
they  shall  contain.  But  the  truth  is  the  real 
subject  of  the  amendment  under  consldera- 
tion  Is  not  stated  In  the  title  at  all.  That 
subject  is  legal  advertising  and  printing,  or, 
as  restricted  to  its  narrowest  limits,  county 
advertising  and  printing.  The  statement 
that  the  purpose  of  the  act  is  to  amend  the 
act  concerning  the  purchase  and  preserva- 
tion of  newspapers  is  a  mere  cover.  That 
this  is  the  fact  is  easily  shown  by  a  consid- 
eration of  the  effect  of  the  amendment.  Pre- 
vious to  Its  enactment,  the  power  to  desig- 
nate In  what  paper  ordinary  legal  advertise- 
ments should  be  placed  rested  In  the  district 
Judges  and  other  officers,  and  county  commis- 
sioners controlled  the  county  printing.  It 
was  the  duty  of  such  commissioners,  and 
certainly  was  within  their  power,  where  the 
possibility  of  competition  existed,  to  let  such 
contract  to  the  lowest  bidder.  It  may  even 
be  questionable  whether  the  order  of  the 
board  here  is  not  In  conflict  with  the  stat- 
ute, upon  the  ground  that  It  constitutes  the 
letting  of  a  contract,  without  advertising, 
that  amounts  to  more  than  $500.  Gen.  St.  I 
1072;   Sadler  v.  Board  of  Com'rs  of  Eureka 


Co.,  15  Nev.  39.  At  any  rate,  they  could  ad- 
vertise and  let  it  to  the  lowest  bidder,  and, 
where  they  have  acted  with  an  eye  single  to 
the  Interests  of  the  taxpayers,  we  may  sup- 
pose they  have  done  so.  They  could  at  least 
have  some  understanding  about  the  prices  to 
be  charged,  and  if  not  satisfactory  could  go 
elsewhere.  But  by  this  simple  amendment 
all  this  is  changed.  AU  power  over  legal  ad- 
vertistng  is  taken  from  all  the  other  officers, 
and  vested  In  the  county  recorder  alone. 
That  officer  simply  subscribes  for  a  paper, 
and,  following  that,  the  commissioners  must 
designate  it  as  the  official  paper,  and  all  le- 
gal advertising  and  printing  must  be  done 
therein.  This,  too,  without  regard  to  the 
prices  to  be  charged,  or  how  poor  an  adver- 
tising medium  it  may  be.  We  say  without 
regard  to  price,  for  although  the  act  provides 
that  the  "rate"  shall  not  exceed  the  rates 
established  by  law.  If  that  means  the  prices 
to  be  charged  for  such  work,  we  find  no  such 
rates  established  for  the  great  mass  of  coun- 
ty printing  or  legal  advertising.  Every 
county,  every  newspaper,  and  every  individ- 
ual in  the  state  is,  or  may  be,  affected  by  the 
provisions  of  the  act  upon  that  subject,  and 
when,  as  compared  with  these  important 
changes  in  the  law,  we  remember  that  the 
only  change  made  by  the  act  as  to  the  pur- 
chase and  preservation  of  newspapers  is 
that,  Instead  of  the  recorder  subscribing  for 
from  one  to  three  papers,  to  be  selected  by 
the  commissioners,  he  is  to  subscribe  for  but 
one  to  be  chosen  by  himself,— an  immaterial 
change,  made  only  to  facilitate  the  changes 
in  the  matter  of  advertising  and  printing,— 
the  real  subject  of  the 'act  becomes  clearly 
apparent,  and  the  statement  In  the  title  that 
its  subject  is  the  purchase  and  preservation 
of  newspapers,  decidedly  IronlcaL  It  well 
Illustrates  the  wisdom  of  the  constitutional 
provision,  and  the  necessity  of  a  reasonable 
adherence  to  its  directions.  The  title  was 
concerning  a  matter  of  but  little  Importance, 
and  well  calculated  to  escape  attention.  The 
bill,  In  truth,  passed  the  legislature  under 
false  colors  that  gave  no  notice  of  its  real 
character  to  those  to  be  affected  by  it. 

We  have  often  held,  and  still  hcrfd,  that  the 
constitution  is  to  be  liberally  construed,  to 
the  end  that  there  shall  be  no  unnecessary 
hampering  of  legislation,  but  there  is  a  wide 
difference  between  liberal  construction  and 
nullification,  which  would  be  the  effect  of  de- 
ciding that  an  act,  passed  under  a  title  so 
misleading  as  this.  Is,  notwithstanding,  a 
valid  law.  The  section  might  as  well  be 
stricken  from  the  constitution  at  once  as  a 
dead  letter.  This  distinction  is  well  illus- 
trated by  cases  heretofore  decided  by  this 
court  Those  of  State  v.  Ah  Sam,  15  Nev.  27; 
Ex  parte  Livingstone,  20  Nev.  287, 21  Pac.  322, 
and  State  v.  Board  of  Gom'rs  of  Humboldt 
Co.,  supra,  of  which  we  entirely  approve, 
and  which.  In  our  Judgment  contain  nothing 
in  conflict  with  what  Is  here  held,  were  all 
cases  In  which,  by  liberal  construction,  the 
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court  was  able  to  uphold  the  validity  of  the 
acts  then  under  consideration;  while,  on  the 
other  hand,  the  cases  of  State  v.  Silver,  su- 
pra; State  V.  Hallock,  19  Nev.  384,  12  Pac. 
832,  and  State  v.  Hoadley,  20  Nev.  317,  22 
Pac.  99.  fell  on  the  other  side  of  the  line, 
and,  notwithstanding  the  rules  of  liberal  con- 
struction, the  acts  then  being  reviewed  were 
held  to  be  unconstitutional.  Speaking  of  a 
similar  provision  in  the  constitution  df  New 
York,  the  supreme  court  of  that  state  used 
language  which  we  consider  quite  applicable 
here.  It  said:  "The  manifest  intention  of 
the  constitutional  provision  was  to  require 
sufficient  notice  of  the  subject  of  proposed 
legislation  of  a  private  or  local  character  to 
be  so  expressed'  in  the  title  as  to  put  not  only 
Interested  parties,  but  also  all  persons  con- 
cerned in  the  proposed  legislation,  upon  their 
guard,  and  to  Inform  all  persons  reading  it 
of  the  general  purpose  and  scope  of  the  act. 
While  this  is  not  required  to  be  done  by  pur- 
suing any  formula,  or  with  much  detail  of 
specification,  and  great  liberality  of  construc- 
tion should  be  indulged  in  by  the  courts  to 
uphold  the  constitutionality  of  legislation, 
yet  a  due  regard  to  constitutional  require- 
ments demands  that,  when  its  plain  and  ob- 
vious purposes  are  disregarded  or  evaded, 
the  Judgment  of  the  court  should  give  effect 
to  Its  provisions."  Johnston  v.  Spicer,  107 
N.  Y.  185,  202,  13  N.  E.  753.  To  our  minds 
it  is  quite  clear  that  this  title  not  only  gave 
no  such  notice  as  is  required  in  tliat  case  of 
the  intention  to  deal  with  the  matter  of  legal 
advertising  and  printing,  but  that  it  was 
well  calculated  to  actually  mislead  by  in- 
ducing the  belief  that  it  did  not  refer  to  any 
such  subject.  It  follows  that,  as  passed,  the 
act  is  evasive  in  both  the  letter  and  spirit  of 
the  section  of  the  constitution  under  consid- 
eration. It  embraces  the  very  evil  against 
which  the  provision  was  directed,  and  under 
such  circumstances  the  court  would  fail  In 
its  most  important  function  if  it  did  not  fol- 
low the  mandates  of  the  higher  law. 

The  act  being  unconstitutional,  and  conse- 
quently no  law,  BO  far,  at  least,  as  the  sub- 
ject of  legal  advertising  is  concerned,  the 
order  of  the  board  cannot  be  in  conflict  with 
it,  and  the  writ  will  therefore  be  dismissed. 
It  is  so  ordered. 

BELKNAP,  J.,  concurs. 

BONNIFIBLD,  3.  (dlssenUng).  By  follow- 
ing the  logical  course  of  reasoning  adopted 
by  this  court  heretofore  in  cases  similar  to 
this,  and  adhering  to  the  well-established 
rules  of  interpretation  for  considering  the 
-question  of  the  constitutionality  of  statutes, 
a  proper  solution  of  the  matters  in  hand  may 
be  arrived  at  In  order  to  keep  the  subjects 
under  consideration  more  clearly  in  view,  the 
title  of  the  amendatory  act  and  the  provisions 
«f  the  act  are  here  given:  "An  act  to  amend 
an  act  entitled  'An  act  for  the  purchase  and 
preservation  of  public  newspapers,  printed 


and  published  in  the  several  counties  in  this 
state.'  Approved  February  1,  1865.  Section 
1.  •  •  •  The  recorders  of  the  several  coun- 
ties of  this  state  are  hereby  authorized  and 
required  to  subscribe  for  one  newspaper 
printed  and  published  at  the  county  seat  of 
each  county  of  the  state,  and  the  board  of 
county  commissioners  of  the  respective  coun- 
ties shall  designate  the  paper  so  subscribed 
for  as  the  official  paper  of  the  county  where- 
in all  legal  advertising  and  printing  shall  be 
done;  provided,  the  rate  for  such  work  shall 
not  exceed  the  rate  now  established  by  law. 
No  paper  shall  be  subscribed  for  and  desig- 
nated unless  U  shall  have  been  established 
for  at  least  one  year,  and  is  printed  and  pub- 
lished in  its  entirety  at  its  place  of  establish- 
ment." It  is  claimed  that  this  act  Is  In  con- 
flict with  the  provisions  of  section  17,  art  4. 
of  the  constitution,  which  are  as  follows: 
"Each  law  enacted  by  the  legislature  shall 
embrace  but  one  subject  and  matter  properly 
connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title."  It  is  argued 
that  there  is  more  than  one  subject  embraced 
in  the  act,  to  Wit:  (1)  The  subject  of  the 
purchase  and  preservation  of  public  newspa- 
pers; (2)  the  subject  of  legal  advertising  and 
printing,— and  that  the  second  subject  is  not 
matter  properly  connected  with  the  first  sub- 
ject which  Is  expressed  in  the  title.  This  is. 
as  I  understand  it  the  substance  of  the  argu- 
ment, and  the  essence  of  the  contention  raised 
against  the  validity  of  the  law.  Before  pro- 
ceeding to  the  specific  consideration  c^  the 
act  in  question,  and  its  title.  It  may  be  well 
to  call  attention  to  the  substance  of  certain 
rules  adopted  and  recognized  by  the  courts  in 
passing  upon  such  questions  as  are  Involved 
In  this  case,  and  to  other  preliminary  matters: 
First  The  presumption  Is  that  the  legislature 
had  an  honest  intent  and  had  in  view  a  mei^ 
Itorious  object  in  lutssing  the  act  Second.  It 
will  be  presumed  that  the  members  had  aver- 
age intelligence,  and  understood  the  object 
of  the  act  and  the  object  expressed  in  the 
title.  Third.  No  legislative  act  will  be  an- 
nulled by  the  courts  unless  It  clearly  appears 
to  be  in  confiict  with  the  constitution:  that 
every  reasonable  construction  and  intend- 
ment will  be  indulged  to  harmonize  the  two 
Instruments,  and,  if  there  be  a  rational  doubt 
as  to  the  invalidity  of  the  act  the  doubt  will 
be  solved  in  favor  of  its  validity.  Fourth.  If 
the  matters  In  the  act  are  not  independent 
separate,  incongruous,  and  disconnected  mat- 
ters from,  and  bear  no  proper  connection  with 
or  relation  to,  the  general  subject  of  the  act 
as  indicated,  or  briefly  expressed  in  the  title, 
the  act  will  stand  tiM  constitutional  test  of 
said  section  17  of  article  4,  no  difference  bow 
many  separate  matters  It  may  contain.  This 
latter  rule  is  illustrated  in  the  case  of  State 
V.  Board  of  County  Com'rs,  17  Nev.  101.  28 
Pac.  122,  In  which  the  court,  by  way  of  illus- 
tration, say:  "An  act  concerning  crimes  and 
punishments  la  not  unconstitutional  for  the 
i-eason  that  it  treats  of  different  crimes.    £!•- 
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cape,  larceny,  robbery,  and  murder  are  differ- 
ent crimes:  bnt  they  are  upon  the  same  sub- 
ject, Tiz.  crimes."  In  Ex  parte  Llylngstone, 
20  Ney.  287,  21  Pa&  322,  in  illuBtratlon  of  this 
rule,  the  court  said:  "Take,  for  example,  the 
general  appropriation  act  Every  section,  in 
fact,  most  eT&ry  line.  In  a  strict  sense,  refers 
to  a  different  subject,  as  different  appropria- 
tions and  for  different  purposes.  *  *  *  It 
1b  not  designed  to  require  the  body  of  the  act 
to  be  mere  repetition  of  the  title.  Neither  is 
it  intended  to  prevent  including  In  the  bill 
such  means  as  are  reasonably  adapted  to  se- 
cure the  object  Indicated  by  the  title.  It  is 
intended  to  prevent  legislators  from  being 
entrapped  into  the  careless  passage  of  bills 
on  matters  foreign  to  the  ostensible  purpose 
of  the  statute  as  jentltled."  In  case  of  State 
V.  Board  of  Com'rs  of  Humboldt  Co.,  21  Nev. 
235,  29  Pac.  974,  the  title  of  the  act  U,  "An 
act  fixing  the  salaries  of  the  officers  of  Hum- 
boldt county  and  consolidating  certain 
offices."  It  was  the  contention  on  the  part  of 
the  relator  "that  both  the  act  and  the  title 
embrace  more  than  one  subject,  to  wit,  the 
subject  of  salaries  and  the  subject  of  con- 
solidating offices,  and  is  therefore  In  contra- 
vention of  section  17  of  article  4  of  the  con- 
stitution of  Nevada."  The  court  properly 
held  that  the  act  was  valid.  The  rules  of  in- 
terpretation are  so  concisely  stated,  and  the 
logical  line  o£  argument  so  clear,  in  the  opin- 
ion, which  is  so  pertinent  and  applicable  to 
the  case  at  bar,  that  large  quotations  are  here 
given  and  adopted  as  a  part  of  this  opinion. 
After  specifying  the  objects  of  section  17, 
art  4,  of  the  constitution,  the  court  said: 
"This,  then,  being  the  mischief  against  which 
this  clause  of  the  constitution  is  directed,  it 
should  be  so  construed  as  to  correct  the  evil, 
but  at  the  same  time  not  to  needlessly  thwart 
honest  efforts  at  legislation.  There  is  scarce- 
ly any  subject  of  legislation  that  cannot  be 
divided  and  subdivided  into  various  heads, 
each  of  which  might  be  made  the  basis  of  a 
separate  act,  and  in  which  the  connection  be- 
tween them  may  be  made  a  matter  of  contro- 
versy. The  reports,  show  that  seldom.  In- 
deed, has  the  validity  of  a  law  come  serious- 
ly in  question  without  its  being  claimed  that 
it  was  in  conflict  with  this  clause  of  the  con- 
stitution. This  shows  how  necessary  it  Is 
to  adopt  liberal  rules  of  construction  In  order 
to  sustain  laws  not  coming  within  the  spirit 
and  meaning  of  the  constitutional  prohibi- 
tlcn.  If  the  provisions  of  a  statute  all  re- 
late directly  or  indirectly  to  the  subject  ex- 
pressed in  the  title,  it  Is  permissible  to  unite 
them  In  the  same  act"  Citing  Coal  &  Iron 
Works  Co.  V.  Brown,  13  Bush,  685;  Phillips 
V.  Bridge  Co.,  2  Mete.  (Ky.)  222;  State  v. 
Einsella,  14  Minn.  524  (Oil.  395).  "The  in- 
sertion In  a  law  of  matters  which  may  not 
be  verbally  Indicated  by  the  title,  if  suggest- 
ed by  It  or  connected  with  it  or  proper  to  the 
fuller  accomplishment  of  the  object  so  indi- 
cated. Is  held  to  be  in  accordance  with  its 
spirit   All  presumptions  are  in  favor  of  the 


constitutionality  of  a  statute,  and  It  will  be 
held  valid  until  the  mind  of  the  court  is  clear- 
ly convinced  to  the  contrary."  Citing  Evana 
T.  Job,  8  Nev.  822;  Railroad  Co.  v.  Morris,  65 
Ala.  103.  "In  all  cases  of  doubt,  every  pos- 
sible presumption  and  intendment  will  be 
made.  In  favor  of  the  constitutionality  of  the 
act  in  question.  The  courts  will  only  inter- 
fere In  cases  of  clear  and  unquestioned  viola- 
tion of  the  fundamental  law."  Citing  State  v. 
Irwin,  5  Nev  120;  People  v.  Parks,  58  CaL 
635.  "The  objections  should  be  graven  and 
the  conflict  between  the  constitution  and 
statute  palpable,  before  the  Judiciary  should 
disregard  a  legislative  enactment  upon  the 
sole  ground  that  it  unbraces  more  than  one 
subject"  Citing  Montclair  v.  RamsdeU,  107 
U.  S.  165,  2  Sup.  Ct  891;  Suth.  St  Const  i 
82.  "It  Is  only  the  subject  of  the  act  which 
must  be  stated  in  the  title;  matters  properly 
connected  with  the  subject  need  not  be  men- 
tioned." Citing,  Humboldt  Co.  v.  ChurcblU 
Co.,  6  Nev.  30.  "If  they  are  mentioned  It 
simply  makes  the  title  unnecessarily  prolix." 
If  the  legislature  that  passed  the  wiglnal 
act  in  1865  could  have,  under  the  title  giv- 
en, properly  incorporated  the  provisions  con- 
tained Id  the  act  of  1895,  certainly  no  <Hie 
will  deny  that  It  was  competent  for  the  leg- 
islature of  1896  to  do  so.  unless  the  tiUe  of 
the  late  act  is  restrictive,  and  this  pre- 
cludes it;  that  Is,  unless  It  specifies  some 
particular  part  of  the  original  act  as  the  ob- 
ject of  amendment  as  was  done  in  the  title 
of  the  act  considered  in  Elx  parte  Hewlett, 
22  Nev.  — ,  40  Pac.  96.  But  the  tiOe  of  the 
act  of  1895  is  not  restrictive.  It  does  not 
specify  any  particular  in  which  It  Is  proposed 
to  amend  the  old  act  nor  does  not  limit 
the  amendment  to  any  particular  matter. 
The  whole  scope  of  legislation  is  left  open 
to  such  matter  as  would  have  been  proper 
to  enact  by  the  former  legislature.  In  State 
v.  Ah  Sam,  15  Nev.  31,  and  in  several  other 
cases,  the  subject  of  an  act  and  the  object  of 
an  act  are  treated  as  synonymous  terms  by 
this  court  and  they  will  be  so  regarded  in 
this  opinion.  Now,  bearing  the  foregoing 
rules  of  interpretation  In  mind,  let  the  vital 
questions  in  this  case  be  examined.  The 
title  of  the  old  act  la  the  substance  of  the 
title  of  the  amendatory  act  What,  then,  is 
the  subject  of  the  act,  or,  in  other  words, 
what  was  the  object  the  legislature  had  in 
view  In  passing  it  and  what  object  is  Indi- 
cated by  its  tltie,  to  wit  "An  act  for  the  pur- 
chase and  preservation  of  public  newspa- 
pers"? What  Is  a  newspaper?  "A  newspa- 
per is  a  sheet  of  paper  printed  and  <drculat- 
ed,  at  short  intervals,  for  conveying  Intelll- 
geuce  of  passing  events;  a  public  print  that 
circulates  news,  advertisements,  proceedings 
of  legislative  bodies,  public  documents,  and 
the  like."  Webst  Diet  This  definition  ac- 
cords with  the  general  understanding  of  the 
public  There  could  have  been  no  disagree- 
ment among  the  members  of  the  legisl&tuie, 
and  no  member  could  have  been   forgetful 
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as  to  what  newspapers  are  while  reading  the 
title  or  considering  the  bill.  It  Is  manifest 
that  the  object  the  legislature  had  In  view 
In  passing  It  (the  original  as  well  as  the 
amendatory  act)  was  not  simply  to  preserve 
printed  sheets  of  paper,  bnt  to  preserve.  In 
nevrspaper  form.  Intelligence  of  passing 
events,  for  public  use.  To  subserve  this  ob- 
ject there  could  not  have  been  any  legisla- 
tion more  appropriate  than  to  provide  for  the 
purchase  and  preservation  of  newspapers,— 
the  instruments  containing  the  Intelligence 
desired  to  be  preserved.  And  what  more  ap- 
propriate title  than  the  oae  adopted— ex- 
pressive of,  and  clearly  Indicating,  the  gen- 
eral object  of  the  act— <!onld  have  been  de- 
vised? The  general  object  of  the  act  being 
clear,  and  the  title  of  the  act  dearly  Indicat- 
ing the  object,  it  seems  to  me  that  no  room 
Is  left  for  the  assumption  that  any  member 
of  the  legislative  body  or  any  member  of  the 
general  community  might  have  been  misled 
by  the  title.  The  general  object  of  the  act 
being  to  preserve  intelligence  of  passing 
events  in  newspaper  form,  and  the  title  of 
the  act  clearly  indicating  that  object  In 
speciflcally  giving  the  object  to  be  "for  the 
purchase  and  preservation  of  public  news- 
papers,"— the  very  instruments  containing 
such  intelligence,— it  follows  that  the  provi- 
sion of  the  act  reaulring  that  "all  legal  ad- 
vertising and  panting  shall  be  done"  in 
these  newspapers  Is  not  legislating  upon  a 
matter  that  is  not  germane  to  and  properly 
connected  with  the  general  object  of  the  act, 
as  clearly  indicated  by  the  title.  Legal  ad- 
vertising or  printing  is  Intelligence  of  one 
class  of  passing  events.  The  legislature  hav- 
ing exclusive  control  of  legal  advertising  and 
printing,  it  certainly  is  matter  properly  con- 
nected with  the  subject  or  object  above 
named  to  require  that  this  class  of  intelli- 
gence or  current  news  shall  be  preserved  In 
manner  and  form  as  the  other  classes.  This 
class  Is  not  only  matter  properly  connected 
with  the  general  subject,  but  is  a  part  of  the 
general  intelligence  of  passing  events,  the 
preservation  of  which  Is  the  object  of  the 
act.  If  the  object  of  the  act  and  the  object 
as  expressed  In  the  title  can  be  reasonably 
construed  In  two  ways,  one  militating 
against  the  constitutionality  of  the  act  and 
the  other  sustaining  the  law,  it  Is  imperative- 
ly required  of  the  court  to  adopt  the  lat- 
ter construction. 

In  State  v.  Ah  Sam,  15  Nev.  27,  the  title 
of  the  amended  act  is  "An  act  to  regulate 
the  sale  or  disposal  of  opium  and  to  prohibit 
the  keepicg  of  places  of  resort  for  smoking 
or  otherwise  using  opium."  The  act  pro- 
hibits the  sale  of  opium,  unless  upon  the  pre- 
scription of  a  physician,  and  in  that  case 
only  allows  druggists  and  apothecaries  to 
sell  it.  It  prohibits  the  keeping  of  places  of 
resort  for  smoking  opium,  prohibits  the  leas- 
ing of  houses  for  such  purposes,  and  finally 
it  prohibits  all  persons  from  resorting  to 
places  kept  for  such  purposes,  and  provides 


severe  penalties  for  resorting  thereto.  It 
will  be  observed  that  the  subject  of  resorting 
to  such  places  is  not  expressed  in  the  title 
in  terms.  Ah  Sam  was  convicted  under  this 
act,  not  for  selling  opium,  not  for  keeping  a 
place  of  resort  for  smoking  it  or  otherwise 
using  It,  but  for  simply  resorting  to  such  a 
place.  On  appeal  to  this  court  his  counsel 
claimed  and  urged  that  the  act  embraced  two 
or  more  subjects:  (1)  The  regulation  of  the 
sale  of  opium;  (2)  the  prohibition  of  keeping 
places  of  resort  for  smoking  opium;  (3)  makes 
it  criminal  for  any  one  to  resort  to  a  place 
kept  for  smoking  opium,— and  that  the  latter 
subject  Is  not  embraced  In  the  title.  The 
court  hdd  the  act  to  be  constitutimial,  and 
the  conviction  of  Ah  Sam  proper.  It  said: 
"Clearly  it  does  not  embrace  more  than  one 
subject,  and  If  its  title  had  been  'An  act  for 
the  suppression  of  opium  dens'  we  think  no 
one  could  be  found  to  question  Its  constitu- 
tionality. It  is  apparent  that  the  legislature. 
In  passing  the  act  in  question,  had  but  one 
object  in  view,  viz.  the  suppression  of  places 
commonly  known  as  opium  dens,  and  noth- 
ing is  contained  in  the  law  that  is  not  con- 
ducive to  that  end."  So  it  may  be  said  with 
equal  force  in  this  case,  on  the  same  line  of 
argument,  and  by  the  same  logical  course  of 
reasoning,  that  clearly  the  act  does  not  em- 
brace more  than  one  subject,  and  if  the  title 
had  been  "an  act  to  presei-ve  intelligence  of 
passing  events  or  current  news  contained  in 
newspapers"  we  think  no  one  would  have 
been  found  to  question  its  constitutionality. 
It  is  apparent  that  the  legislature  in  passing 
the  act  in  question  had  but  one  object  in 
view,  via.  to  preserve  intelligence  of  passing 
events  or  current  news,  foimd  in  newspai>ers, 
and  nothing  is  contained  in  the  law  that  is 
not  conducive  to  that  end.  The  court  in 
that  case  further  said:  "The  title  of  the  act 
does  not  profess  In  explicit  terms  to  alin  at 
the  suppression  of  opium  d  ^s  by  every  legit- 
imate means,  but  merely  to  prohibit  the  keep- 
ing of  such  places,  and  upon  strict  mles  of 
interpretation  it  would  be  difficult  to  main- 
tain that  the  latter  expression  Is  as  broad  as 
the  former,  or  that  It  will  cover  anything 
besides  provisions  for  punishing  the  keepers 
of  such  resorts."  That  is,  upon  strict  rules 
of  Interpretation,  the  title  embraces  the  pro- 
hibition of  keeping  such  places  of  resort,  and 
the  punishment  of  the  owners  and  keepers 
thereof,  and  does  not  embrace  the  matter  of 
making  it  a  criminal  ofTense  for  any  one  to 
resort  to  such  places.  And  the  court  said: 
"In  dealing  with  this  particular  objection  to 
parts  of  statutes  which,  as  a  whole,  embrace 
but  one  subject  of  legislation,  the  courts  of 
the  different  states  have  adopted  an  exceed- 
ingly liberal  rule  of  construction  in  favor  of 
their  validity.  •  •  •  It  is  not  inconsistent 
with  these  provisions  [of  the  constitution]  to 
give  some  slight  enlargement  to  the  literal 
meaning  of  the  title  of  a  law."  So,  applying 
wliat  the  court  said  In  that  case  to  this  one, 
it  may  tte  said  here  that  the  title  of  the  act 
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does  not  profess  In  explicit  terms  to  aim  at 
the  -pFeserration  of  Intelligence  of  passiDg 
events  or  current  news  by  every  legitimate 
means,  but  merely  to  preserve  newspapers 
containing  sucli  Intelligence  or  news,  and  it 
Is  not  Inconsistent  witb  the  provisions  of  the 
constitution  to  give  some  slight  enlargement 
to  the  literal  meaning  of  the  title  of  the  law, 
and  the  said  liberal  rules  adopted  by  the 
courts  of  the  several  states  should  lie  adopt- 
ed in  this  case.  "The  constitution  does  not 
require  that  the  title  of  an  act  stiall  be  the 
most  exact  expression  of  the  subject  which 
could  be  invented.  The  general  purpose  of 
section  17,  art  4,  of  the  constitution.  Is  ac- 
complished when  the  law  has  but  one  general 
object,  which  is  fairly  indicated  by  its  title. 
The  diffarent  steps  by  which  the  result  is  to 
be  accomplished  are  not  different  subjects, 
but  minor  parts  of  the  same  subject"  Kleiu 
T.  Kinkead.  1«  Nev.  194.  It  is  submitted 
that  in  this  case  there  is  but  one  general  ob- 
ject of  the  act  which  has  been  pointed  out 
herein,  and  which  is  fairly  indicated  in  the 
title:  tliat  the  step  of  publishing  legal  ad- 
vertising and  printing  in  the  designated  pa- 
per is  a  st^  by  which  the  result  is  to  be 
accomplished,  and  is  not  a  different  subject, 
but  a  minor  part  of  the  same  subject 

If  the  cases  of  Esser  v.  Spauiding,  17  Nev. 
280,  30  Pac.  894,  State  v.  Atherton,  19  Nev. 
332,  10  Pac.  901,  and  Ex  parte  Livingstone, 
20  Nev.  282,  21  Pac.  322,  be  examined,  and 
the  interpretations  there  given  and  the  rea- 
soning therein  contained  be  applied  in  this 
case,  the  constitutionality  of  the  act  of  1895 
will  further  clearly  appear.  The  objection 
that  the  act  regulates  legal  advertising  and 
printing  is  not  a  valid  objection  to  its  con- 
stitutionality. This  is  simply  an  incident 
to  and  not  the  object  of  the  act  Notice  by 
publication  is  required  to  be  given  In  the 
following  matters:  Delinquent  tax  suits; 
sale  of  property  for  delinquent  taxes;  notice 
.  to  creditors  of  deceased  persons;  notice  of 
elections;  expiration  of  time  of  registration; 
meeting  of  the  board  of  equalization;  and  in 
many  other  matters.  These  notices  are  legal 
advertisements  or  legal  printing,  and  are 
simply  incidents  to  and  not  the  subject  of  the 
several  acts  wherein  their  publication  Is  re- 
quired. The  objections  that  the  act  requires 
I^al  advertising  and  printing  to  be  done  in 
these  papers  without  regard  to  the  price  to 
be  charged,  and  that  no  rates  are  fixed  by 
law,  are  not  well  talcen.  There  are  rates 
fixed  by  law  for  some  legal  advertisements. 
If  the  paper  should  refuse  to  do  any  given 
work  at  the  rate  fixed  for  similar  work,  it  cer- 
tainly would  leave  the  matter  open  for  com- 
petition, and  to  the  lowest  bidder;  for  the 
act  provides  that  legal  advertising  and  print- 
ing shall  be  done  in  the  designated  papers, 
"provided,  the  rate  for  such  work  sliall  not 
^ceed  the  rate  established  by  law."  If  there 
be  no  rate  established  for  the  particular 
work,  certainly  it  is  not  required  that  such 
work  shall  be  done  in  these  papers,  unless 


terms  can  be  agreed  on  by  the  officers  and 
the  proprietors  of  the  papers,  otherwise  they 
would  iiave  to  do  the  work  without  compen- 
sation, if  at  alL  The  matter  of  rates,  in  all 
cases  where  rates  are  not  fixed  by  law,  is 
left  exactly  where  it  was, before  the  law  was 
passed.  The  county  recorder  only  designates 
the  paper;  he  has  nothing  to  do  with  the 
rates,  nor  with  legal  advertising  and  printing, 
but  they  are  left  in  the  hands  of  the  respec- 
tive ofllcers  as  before.  It  is  not  probable 
that  the  respondents,  or  any  officer  having 
such  printing  to  be  done,  would  agree  with 
the  designated  paper  for  higher  rates  than 
those  asked  by  a  competitive  paper. 

From  the  foregoing  views  It  follows,  not 
only  that  the  public  interest  cannot  be  injur- 
ed by  the  law,  but  that  the  act  is  clearly  con- 
stitutional, and  upon  the  latter  ground  the 
proceedings  of  the  respondents  in  the  prem- 
ises should  be  annulled.  I  therefore  respect- 
fully dissent  from  the  Judgment  of  the  court 


(22  NeT.  390) 

VIETTT  V.  NESBITT  et  al.    (No.  1,433.) 

(Supreme  Court  of  Nevada.    July  31,  1895.) 

Mining  Partnership— Review  on  Appeal— Ob- 
jections TO  Evidence — Minino 
Contracts— ISTEUEST. 

1.  The  defendants,  with  others,  were  the 
owners  of  a  mine,  which  was  being  worlied  by 
the  plaintiff  under  an  af^eement  that  tho  ore  ex- 
tracted should  be  worked  in  a  mill  belonging 
to  defendants,  and  the  proceeds  divided  as  fol- 
lows: The  defendants  were  to  be  paid  $25  per 
ton  for  milling;  the  plaintiflf  was  then  to  be 
paid  the  expense  of  extracting  the  ore;  and 
the  balance  was  to  be  divided  equally  between 
him  and  the  owners  of  the  mine.  Beld.  that 
these  parties  were  simply  tenants  in  common 
of  the  ore  and  its  proceeds,  and  no  partnership 
existed  l)etween  them. 

2.  Facts  found  by  the  trial  court  upon  con- 
flicting evidence  are  conclusive  upon  appeal. 

3.  Where  parol  evidence  of  the  contents 
of  a  written  agreement  is  admitted  without  ob- 
jection, no  advantage  of  the  fact  of  its  incom- 
petency can  be  taken  afterwards.  Under  such 
circumstnuces,  the  parol  evidence  is  competent 
to  establish  what  the  terms  of  the  contract 
were. 

4.  Upon  a  question  of  the  amount  of  moist- 
ure contained  in  the  ore,  evidence  of  the  amount 
found  in  other  ore  taken  from  the  same  ore 
body  and  worlied  under  similar  circumstances  is 
relevant. 

5.  Where  by  the  agreement  the  mill  men 
were  to  return  a  certain  per  cent,  of  the  "assay 
value"  of  gold  ore  worked  in  the  mill,  this 
meant  the  standard  assay  value  of  gold  as 
known  everywhere,  and  not  the  value  of  gold 
bullion  at  the  place  where  produced. 

6.  Interest,  as  such,  can  only  be  collected 
where  authorized  by  statute.  In  an  action  up- 
on contract,  where  there  has  lieen  no  settle- 
ment, and  the  balance  due  upon  the  contract  is 
uncertain  and  unascertained,  interest  cannot  be 
collected. 

(Syllabus  by  Bigelow,  0.  J.) 

Appeal  from  district  court,  Liinc<dn  county: 
G.  F.  Talbot,  Judge. 

Action  by  John  B.  Vietti  against  J.  Nesbitt 
&  Bros.  Judgment  for  plaintiff,  and  defend- 
ants appeal     Modified. 
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Geo.  S.  Sawyer  and  Richards  &  MacMIIIao, 
for  appellants.  Riyes  &  Osborne^  tor  re- 
spondent 

BIGELOW,  O.  J.  The  Jim  Crow  mine, 
owned  by  a  number  of  persons,  was  held  by 
the  plaintiff  under  what  the  complaint  des- 
ignates a  lease,  and  was  producing  ore. 
While  the  lease  was  In  force,  the  defendants 
purchased  a  half  Ihterest  in  the  mine.  The 
defendants  were  also  the  owners  of  a  quartz 
mill.  In  October,  1S93,  while  this  state  of 
facts  existed,  a  contract  or  agreement  was  en- 
tered into  by  all  the  parties  in  Interest, 
whereby  the  defendants  were  to  haul  the  ore 
so  produced  to  their  mill  and  there  reduce  It 
to  bullion,  they  to  account  tor  85  per  cent  of 
the  asSay  yalue  of  the  ore.  Of  the  proceeds, 
the  defendants  were  first  to  be  allowed  $25 
per  ton  for  hauling  and  working  the  ore,  and 
then  plaintiff  was  to  be  paid  the  expense  of 
extracting  It  from  the  mine.  There  Is  no 
question  upon  either  of  these  Items.  Fifty 
per  cent,  of  the  balance  was  to  be  paid  to 
the  plaintiff,  and  the  rest  divided  among  the 
owners  of  the  mine  In  proportion  to  their  In- 
terests therein.  Except  as  to  the  percentage 
to  be  accounted  for,  there  seems  to'have 
been  no  serious  controversy  that  these  were 
the  general  terms  of  the  agnreemeut  The 
questions  in  the  case  are  principally  concern- 
ing matters  Incidental  to  the  agreement.  Sev- 
eral of  the  co-owners  have  assigned  their 
claims  under  it  to  the  plaintiff,  and  the  a(^ 
tlon  is  brought  to  recover  the  50  per  cent,  due 
bim,  and  the  amount  due  those  co-owners 
upon  the  reduction  of  the  ore.  Judgment 
was  rendered  in  the  plaintiff's  favor  for  $25,- 
2G6.08,  and  defendants  appeal. 

They  flrst  contend  that  the  owners  ot  the 
mine  and  the  plaintiff  were  partners,  and 
that  consequently  no  action  at  law  can  be 
maintained  by  one  against  the  others  until 
there  has  been  a  settlement  of  partnership  af- 
fairs, and  a  balance  struck.  This  contention 
is  based  upon  the  allegations  of  the  com- 
plaint; but  while  that  document  is  by  no 
means  a  model,  and  Is  In  some  respects  con- 
fused and  self-contradictory,  we  are  unable 
to  find  that  it  states  such  a  state  of  affairs 
as  would  constitute  a  partnership  between 
the  parties  here.  Whatever  may  have  been 
the  terms  of  the  original  lease,  which  are 
not  stated,  no  question  is  made  but  that  the 
rights  of  the  parties  are  to  be  determined 
under  the  agreement  of  October,  1893.  The 
owners  of  the  mine  were,  as  such,  tenants  in 
common,  pure  and  simple.  They  were  not 
engaged  In  working  the  property;  so  there 
was  no  mining  partnership  between  them. 
The  mere  fact  that  they,  either  Jointly  or 
severally,  made  a  lease  of  the  mine,  under 
which  each  was  to  receive  bis  proportional 
share,  had  certainly  no  tendency  to  establish 
that,  relationship.  Each  seems  to  have  acted 
for  himself,  and  defendants  were  to  account 
to  each  for  bis  portion  of  the  proceeds,  Indl- 
Tldtially.    The  plaintiff  was,  In  the  first  in- 


stance, to  mine  the  ore  at  his  own  expense, 
and  It  does  not  appear  that  the  owners  were 
to  have  anything  to  do  with  that  part  of  the 
business.  While  the  plaintiff  was  to  be  re- 
paid that  expense  out  of  the  proceeds,  this 
was  simply  one  of  the  terms  of  the  agree- 
ment under  which  the  ore  was  being  ex- 
tracted. If  no  ore  had  been  found,  or  It  had 
paid  nothing  over  milling  expenses,  the  plain- 
tiff must  have  sustained  the  entire  loss. 
After  the  ore  was  mined,  the  plaintiff  and 
the  several  owners  of  the  mine  became  the 
Joint  owners  of  It,  in  accordance  with  their 
several  Interests  under  the  contract  It  be- 
came personal  property,  In  which  they  were 
tenants  in  common.  Freem.  Coten.  {f  16, 100. 
A  mere  Joint  ownerahlp  In  personfd  property 
does  not  constitute  the  owners  i)artna«. 
Quackenbush  v.  Sawyer,  54  Cal.  489.  In  Hn- 
depohl  V.  Water  Co.,  80  Cal.  563,  22  Pac.  339, 
speaking  of  a  similar  contract  the  court 
said:  "As  we  construe  the  agreement.  It  was 
one  for  the  working  of  the  mine  on  shares, 
and  the  parties  became  tenants  in  common 
of  the  products  of  the  mine  when  taken  out 
Such  a  contract  does  not  create  the  relation 
of  landlord  and  tenant,  but  fixes  a  rule  for 
compensation  for  Bervl<:es  rendered.  It  Is,  In 
all  its  essential  features,  a  contract  for  labor 
to  be  performed,  and  to  be  paid  for  by  a 
share  of  the  profits  realized  from  such  la- 
bor." See,  also.  Stuart  v.  Adams,  89  CaL 
367,  26  Pac.  970.  Certainly  no  partnership 
existed  so  far.  Then,  as  to  the  hauling  and 
milling  of  the  ore.  That  was  done  the  same 
as  defendants  might  have  done  similar  work 
for  any  one  else,  and  upon  terms  the  same  as 
those  upon  which  the  owners  of  the  ore 
might  have  had  It  worked  at  any  other  mllL 
The  mill  men  were  paid  a  certain  price  there- 
for, and  were  to  return  a  certain  per  cent,  of 
Its  assay  value.  Whatever  profit  they  made 
upon  the  working  was  their  own,  and  any 
loss  must  have  been  sustained  by  them.  Of 
course,  under  the  terms  of  the  agreement 
both  the  expense  of  milling  and  the  expense 
of  mining  the  ore  would  reduce  the  net  pro- 
ceeds which  would  in  the  end  go  to  the  sev- 
eral parties,  but  it  was  the  proceeds  of  ore 
which  they  held  as  tenants  in  common,  and 
not  as  partners.  The  question  here  Is  one 
of  actual  partnership  between  the  parties, 
and  not  as  to  what  might  render  them  Ualtle, 
as  partners,  to  third  persons.  Actual  part- 
nership depends  upon  the  Intention  of  the 
parties.  "The  true  test  of  partnership,  then, 
is  the  Intention  of  the  parties.  They  have 
agrreed  together  for  a  certain  purpose.  If 
the  purpose  was  the  formation  of  an  associ- 
ated body,  different  from  the  individual  par- 
ties, for  which  they  were  thereafter  to  act, 
they  have  formed  a  partnership."  T.  Pars. 
Partn.  i  54.  There  need  not  necessarily  be 
a  formal  agreement  of  partnership,  but  it 
must  appear  that  the  parties  Intended  to  en- 
ter Into  that  relation  which  the  law  denomi- 
nates a  partnership.  Without  trying  to  de- 
fine what  would  constitute  such  a  relation,  it 
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la  sufficient  to  say  that  the  elemeats  of  one 
do  not  exist  here.  There  was  no  such  as- 
sociation of  the  Individuals,  either  Intentional 
or  unintentional,  as  would  constitute  a  firm. 
In  fact,  there  seems  to  have  been  no  asso- 
ciation of  them,  whatever.  The  only  rela- 
tion was  the  accidental  one  that  they  owned 
undivided  portions  of  the  same  property. 
There  was  no  agreement  to  do  business  Joint- 
ly, and  no  community  of  Interest.  Each  rep- 
resented his  own  interest;  and  no  one  of 
them,  nor  even  a  majority,  had  any  right  to 
dispose  of  the  property,  nor  even  to  make 
any  contract  concerning  any  portion  but  his 
own.  In  Dwlnel  v.  Stone,  30  Me.  384,  the 
court  says:  "One  essentia]  element  of  a  part- 
nership Is  a  community  of  Interest  in  the 
subject-matter  of  it  Tenet  totnm  in  com- 
munlet  nihil  separatim  per  se,'  lias  been  the 
keystone  of.  the  arch  since  the  days  of  Brac- 
ton.  From  this  arises  the  right  of  each  part' 
ner  to  make  contracts,  to  incor  liabilities, 
manage  the  whole  business,  and  dispose  of 
the  whole  property  of  the  partnership,  for  its 
purposes,  in  the  same  manner,  and  with  the 
same  power,  as  all  the  partners  could  when 
acting  together."  No  such  power  over  the 
«ommon  property  existed  here,  and  there 
was  no  mutual  agency  between  the  parties. 
It  follows  that  there  was  no  partnership. 

There  Is  some  conflict  in  the  evidence  as  to 
whether  defendants  were  to  pay  plaintiff  oO 
I>er  cent  of  the  net  proceeds  of  the  ore. 
The  defendants  deny  that  they  bo  agreed; 
but,  as  they  do  not  state  what  the  agreement 
was,  and  it  is  beyond  controversy,  upon  the 
showing  made,  that  plaintiff  had  some  in- 
terest in  the  ore,  their  testimony  Is  not  vwy 
satisfactory.  However,  the  trial  court  hav- 
ing, upon  confllctlog  evidence,  found  for  the 
plaintiff,  that  finding  becomes  conclusive  up- 
on appeaL  The  same  must  be  said  concern- 
ing the  percentage  of  the  assay  value  tor 
which  the  defendants  were  to  account  The 
-evidence  was  conflicting,  and  we  are  con- 
trolled by  the  flnding  that  it  was  85  per 
cent 

The  defendants  contend  that  as  It  appear- 
ed that  the  agreement  was  In  writing,  parol 
evidence  of  its  contents,  which  Is  all  that  was 
offered,  was  Incompetent,  and  should  not  now 
be  considered.  The  ground,  however,  upon 
which  parol  evidence  of  the  contents  of  a 
writing  is  rejected  is  that  It  Is  not  the  liest 
evidence.  If  the  Instrument  has  been  de- 
stroyed, or  the  party  oSei'ing  it  is,  under  cer- 
tain other  circumstances,  unable  to  produce 
it  parol  evidence  of  Its  terms  may  be  the 
best  and  only  evidence  obtainable,  and  then 
It  becomes  strictly  admissible.  If  the  de- 
fendants were  not  satisfied  with  the  i>arol 
proof,  they  should  have  objected,  and  had 
the  writing  produced  or  accounted  for.  Not 
having  done  so,  they  are  concluded  now  from 
-objecting  that  the  evidence  is  Incompetent 
to  establish  what  the  agreement  was.  "It 
Is  settled  that  if  a  party  permits  his  adver- 
sary to  prove  his  case  by  secondary  evidence. 


he  cannot  afterwards  object  that  better  evi- 
dence should  liave  been  produced.  The  sec- 
ondary evidence  is,  tmder  such  circumstan- 
ces, sufficient"  Wright  v.  Roseberry,  81  Cal. 
87,  »1.  22  Pac.  33(J.  "If  evidence  secondary 
or  hearsay  in  Its  character  be  admitted  with- 
out objection,  no  advantage  can  be  taken  of 
that  fact  afterwards;  and  the  jury  may— 
indeed,  should— accept  it  as  if  it  were  admis- 
sible under  the  strictest  rules  of  evidence." 
Sherwood  v.  SIssa,  5  Nev.  349,  355, 

One  Question  in  the  case  was  the  amount 
of  moisture  which  should  be  deducted  from 
the  gross  weight  of  the  ore,  the  plaintiff  ad- 
mitting 3  per  cent,  and  defendants  contend- 
ing for  8  per  cent  The  court  allowed  5 
per  cent;  and,  again  recalling  the  rule 
where  the  evidence  is  in  conflict  we  certainly 
cannot  say  that  any  error  was  committed. 
As  one  method  of  determining  the  amount  of 
moisture,  evidence  was  admitted,  over  de- 
fendants' objections,  as  to  the  amount  con- 
tained in  ore  taken  from  the -same  ore  body, 
and  near  where  the  ore  in  question  came 
from,  but  in  an  adjoining  mine,  and  shipped 
and  worked  under  somewhat  similar  circum- 
stances. We  think  this  was  some  evidence 
ui>on  the  question  In  this  case,  and,  conse- 
quently, that  It  was  admissible.  Defendants' 
criticisms  upon  It  go  more  to  its  weight  than 
to  its  relevancy.  The  same  ruling  applies 
also  to  the  evidence  concerning  the  assays 
of  the  battery  samples  taken  by  the  plain- 
tiff. His  evidence  tended  to  show  that  they 
had  been  carefully  preserved,  and  had  not 
been  tampered  with.  The  fact  that  they 
were  not  assayed  until  some  months  after 
they  were  taken  might  reflect  upon  their  re- 
liability, but  certainly,  under  the  proofs, 
would  not  have  Justified  their  rejection. 

Apparently  as  a  part  of  the  agreement, 
or,  at  least  with  the  consent  of  all  parties, 
the  defendants  had  converted  the  bullion, 
which  was  gold,  into  money.  They  contend 
that  the  bullion,  where  produced,  was  of 
the  value  of  only  $10  per  ounce,  whereas 
Judgment  has  been  rendered  against  them  up- 
on a  valuation  of  $20.6718  per  ounce,  which 
we  understand  to  be  the  standard  assay 
value  of  gold.  As  defendants  do  not  claim 
that  they  did  not  receive  that  amoimt  for  it 
and  as  they  were  allowed  the  expense  of 
marketing,  no  injustice  seems  to  have  been 
done,  and  the  valuation  appears  to  be  strict- 
ly in  accordance  with  the  agreement  As 
the  ore  was  gold  ore,  when  the  contract 
called  res'  a  certain  per  cent  of  assay  value, 
some  standard  by  which  to  estimate  the 
value  of  the  gold  must  have  been  under- 
stood, and  this  seems  to  be  the  only  stand- 
ard recognized  anywhere.  It  was  not  shown 
that  "assay  value"  is  not  the  same  In  one 
place  as  in  another.  Or,  if  the  term  was  in- 
tended to  mean  only  the  number  of  ounces 
of  gold  found  in  the  rock,  and  the  defendants 
saw  fit  to  convert  it  into  money  instead  of 
returning  It  in  kind,  in  the  absence  of  an 
agreement  to  the  contrary  no  reason  is  sug- 
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gested  why  they  should  not  return  to  Its 
owners  the  amount  of  money  received  by 
them,  less  the  expense  of  the  conversion. 

Included  In  the  judgment  Is  a  direction 
that  the  sum  for  which  it  is  rendered  shall 
draw  interest  from  August  1,  1894,  to  the 
rendition  of  the  judgment,  on  March  20, 1895. 
We  are  of  the  opinion  that  this  Item  Is  er- 
roneous. If  interest  was  permissible  at  all, 
it  should  have  been  computed  and  Included 
in  the  judgment  when  entered  (Bib^id  y.  In- 
surance Co..  30  Cal.  79);  but,  without  stop- 
ping to  Inquire  whether,  as  this  was  not 
done,  it  ever  became  a  part  of  the  judg- 
ment, and  assuming  that  it  did,  we  think 
no  Interest  should  have  been  allowed  prior 
to  the  time  judgment  was  rendered.  At 
common  law,  no  interest  was  allowed,  and  it 
is  only  permissible  now  when  authorized  by 
statute.  11  Am.  &  Bng.  Enc.  Law.  tit. 
"Interest,"  p.  379.  Although  interest  is  fre- 
quently allowed  in  actions  involving  torts 
to  property.  It  Is  simply  by  way  of  damages, 
and  in  actions  where  the  amount  of  damages 
Is  more  or  less  in  the  discretion  of  the  court 
or  jury.  In  such  cases,  in  the  absence  of 
special  circumstances  of  fraud  or  oppression, 
the  legal  rate  of  interest  from  the  time  of  the 
commission  of  the  wrong  is  a  safe  and  uni- 
form measure  of  damages.  Glass  Factory 
V.  Reid.  5  Cow.  687,  609.  But  this  is  not 
that  Itind  of  a  case,  and  interest  was  not  in- 
cluded as  a  part  of  the  plaintiff's  damages, 
but  as  an  incident  to  the  amount  due  him 
under  the  contract,  and  allowed  as  a  matter 
of  law.  As  such,  it  does  not  come  within  the 
terms  of  our  statute  (Gen.  St.  §  4903,  as 
amended,  St.  1887,  p.  82),  and  consequently 
was  improper.  But.  as  this  mistalie  would 
doubtless  have  been  corrected,  upon  motion, 
in  the  court  below,  we  do  not  think  it  should 
affect  the  question  of  costs  upon  this  ap- 
peaL 

Some  other  points  are  made  by  appellants' 
counsel;  but  what  we  have  said  above  suffi- 
ciently indicates  our  views  concerning  them. 
No  error  appearing  except  that  concerning 
interest,  the  judgment  will  be  modified  by 
striking  that  out;  and,  as  thus  modified,  it 
will  be  affirmed,  respondent  to  recover  his 
costs  of  appeal.    It  is  so  cvdered. 

BONNIFIEID  and  BELKNAP,  JJ.,  con- 
cur. 


(27  Or.  344) 

RADER  V.  ALLEN  et  al. 
(Supreme  Conrt  of  Oregon.    July  20,  1895.) 

EiECTMEST— SUPFICIESCY    OP    COMPLAINT  —  TiTLB 

u.suEit  Patent  Cebtipioate— Limita- 
tion OF   ACTIOJi. 

1.  Under  an  alleKation  in  ejectment  that 
plaintiff  is  the  owner  in  fee  and  entitled  to  the 
possession  of  mininj;  lands,  subject  only  to  the 
paramount  title  of  the  United  States,  it  may 
be  inferred  that  plaintiff  claims  under  a  patent 
certilicate  from  the  XJnited  States,  after  perform- 
ing all  the  requirements  to  entitle  him  to  a  pat- 
ent to  the  mine. 


2.  Where  one  is  entitled  to  possession  of  a 
mine  under  a  patent  certificate  from  the  United 
States,  he  has  an  estate  in  the  mine,  and  his 
right  to  maintain  ejectment  therefor  is  not  sub- 
ject to  Hill's  Ann.  Laws,  §  2178,  providing  that 
one  year's  adverse  possession  of  a  mine  is  a 
bar  to  an  action  for  its  possession. 

Appeal  from  circuit  court,  Grant  county; 
James  A.  Fee,  Judge. 

Action  of  ejectment  by  George  Rader 
against  Ed.  C.  Allen  and  another.  A  demur- 
rer to  the  complaint  was  sustained,  and  plain- 
tiff appeals.     Reversed. 

This  case  comes  here  on  appeal  from  the  de- 
cisions of  the  court  below  sustaining  a  demur- 
rer to  the  complaint.  The  complaint  is  as  fol- 
lows: "(1)  Tha*  on  February  25,  1892,  he 
[plaintiff]  was,  and  ever  shice  has  been,  aijd 
now  is,  the  owner  in  fee  and  entitled  to  the 
possession  of  the  following  described  mining 
property,  subject  only  to  the  paramount  title  of 
the  government  of  the  United  States,  to  wit: 
The  undivided  one-seventh  of  a  certain  placer 
mine,  known  as  the  'Duniap  Mine,'  which  said 
mine  is  situated  on  the  west  fork  of  Bagiey 
creek,  in  Fox  valley.  Grant  county,  Oregon,  to- 
gether with  the  undivided  one-seventh  of  ail 
flumes,  sluice  boxes,  tools,  and  pipe  connect- 
ed therewith  and  belonging  thereto;  said  min- 
ing property  having  been  on  the  said  23th 
day  of  February,  1892,  acquired  by  this  plain- 
tiff by  purchase  from  one  James  Duniap,  who 
was,  at  and  prior  to  said  time,  the  owner  of 
and  In  possession  thereof,  and  which  said 
Duniap  mine  is  more  particularly  described 
as  follows,  to  wit:  Commencing  at  the  south- 
west comer  of  section  six  in  Tp.  12  S.,  R.  30 
H.  W.  M.,  running  thence  north  ten  cbains, 
thence  east  twenty  chains,  thence  north  sixty 
chains,  thence  west  twenty  cbains  to  town- 
ship line,  thence  south  on  township  line  fifty 
chains,  thence  west  ten  chains,  thence  south 
twenty  chains,  thence  east  twenty  chains  to 
the  place  of  beginning,  there  being  a  post  at 
each  corner  of  the  claim,  and  the  lines  blazed 
on  the  trees  throughout  the  whole  thereof. 

(2)  That,  while  phiintdff  was  the  own«  and 
in  possession,  and  entitled  to  the  irassession 
of  said  premises,  to  wit,  on  the  10th  day  of 
March,  1893,  the  said  defendants  Ed.  C.  Alien 
and  Walter  Brown  did,  without  right  or  title, 
enter  into  and  upon  the  same,  and  oust  and 
eject  the  plaintiff  therefrom.  And  plaintiff 
avers  that  said  defendants  are  now  In  the  ac- 
tual possession  thereof,  and  they  have,  ever 
since  said  time,  wrongfuiiy  withheld  the  pos- 
session of  the  same  from  the  plaintiff,  to  his 
damage  in  the  sum  of  one  thousand  dollars. 

(3)  That  the  value  of  the  rents,  issues,  and 
profits  of  said  premises,  from  the  said  10th 
day  of  March,  1893,  and  while  the  plaintiff 
has  been  excluded  therefrom  by  the  defend- 
•ants.  Is  $1,000."    The  demurrer  specifies  the 

I  following  grounds  of  objection  to  the  com- 
■  plaint:    "First,  the  action  has  not  been  com- 
i  menced  within  the  time  limited  by  the  Code 
of  Civil  Procedure  of  Oregon  or  by  law;  sec- 
ond, the  court  has  no  jurisdiction  of  the  sub- 
ject of  the  action;   and,  thh-d,  the  complaint 
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does  not  gtate  facts  sufficient  to  constitute  a 
cause  of  action." 

Stephen  A.  Lowell,  for  api)ellant.  J.  J. 
Balleray,  for  respondents. 

WOLVERTON,  J,  (after  stating  the  facts). 
So  far  as  this  court  is  adTised  by  the  record, 
the  plaintiff  may  be  holding  by  mesne  con- 
veyances under  a  certificate  from  the  United 
States,  Issued  after  the  performance  of  all  the 
requirements  of  the  laws  and  regulations  for 
the  acquirement  of  a  patent  to  such,  mine, 
and  the  premises  upon  which  the  same  is  lo- 
cated. If  such  is  the  case,  the  paramount  ti- 
tle may  be  said  to  be  In  the  government  of 
tile  United  States,  and  the  right  to  maintain 
the  action  rests  with  the  plaintiff  at  tlK  same 
time.  Aurora  Hill  Con.  Min.  Co.  v.  85  Mln. 
Co.,  34  Fed.  515,  15  Morr.  Mines,  581;  People 
T.  Shearer,  SO  Cal.  647  et  seq.;  Barney  v. 
Dolph,  97  U.  S.  652;  WIlsOTi  v.  Fine,  38  Fed. 
789.  The  rule  is  tiiat,  when  the  contract  of 
purcliase  is  completed  by  payment  of  the  pur- 
chase money  and  the  issuance  of  the  patent 
certificate  by  the  authorized  agent  of  the  gor- 
emment,  the  purchaser  acquires  a  vested 
right  in  the  land,  of  wiiich  he  cannot  be  sub- 
sequently deprived,  if  he  has  complied  with 
the  law  prior  to  entry.  It  liien  ceases  to  be 
a  part  of  the  public  domain,  and  is  no  longer 
subject  to  the  laws  governing  the  disposition 
of  pnblic  lands.  Under  such  a  state  of  facts, 
the  limitations  prescribed  by  the  Justices' 
Code  (section  2178,  Hill's  Ann.  Laws  Or.)  i 
can  have  no  application.  Such  an  interest 
is  a  legal  estate  in  lands,  and  can  be  recov- 
ered by  an  actlMi  of  ejectment  With  the 
question  as  to  what  estate  in  lands,  whettaer 
legal  or  otherwise,  a  person  may  have  who 
has  simply  located  a  mine,  or  who  has  per- 
formed acts  thereon  for  the  puriKtse  of  ac- 
quiring title  thereto,  short  of  the  acquirement 
of  a  coiiflcate  ftom  the  government,  we  have 
nothing  to  do  in  this  case,  and  therefore  do 
not  now  attempt  to  decide.  "Sufilclent  unto 
the  day  is  the  evil  thereof."  The  cause  will 
be  remanded,  with  directions  to  the  court  be- 
low to  overrule  the  demurrer. 


(S  Or.  92) 

BUSH  V.  MITCHELL  et  al. 

(Supreme  Court  of  Oregon.    Aug.  5,  1893.) 

Appeal — Accbptakce   o»   Part   of  Jcdoment — 
Watvpr. 

Where  the  complaint,  in  an  action  on  a 
note,  alleged  that  a  certain  amount  was  a  rea- 
sonable attorney's  fee,  and  the  answer  put  in 
iesae  all  the  allegations  of  the  complaint,  and 
plaintiff's  offer  to  prove  the  reasonableness  of 
the  fee  was  refused,  and  judgment  was  rendered 
for  him  for  the  amount  of  the  note  but  not  the 
fee,  by  re<^iTing  a  payment  on  the  judgment 
he  waived  his  right  to  appeal  from  the  denial  of 
tJie  counsel  fee. 

Appeal  from  circuit  court,  Marlon  county; 
George  H.  Burnett,  Judge. 

1  Hill's  Knt.  Laws,  %  2178,  provides  that  one 
year's  adverse  possession  of  a  mine  is  a  bar  to 
an  action  for  its  possession. 


Action  by  A.  Bush  against  S.  Z.  Mitchell 
and  others  on  a  note.  Judgment  was  ren- 
dered for  plaintiff  for  t^e  amount  of  the 
note,  but  an  attorney's  fee  claimed  by  him 
was  denied.  He  received  a  payment  on  the 
Judgment,  and  appealed  from  the  denial  of 
the  attorney's  fee,  and  defendant  moves  to 
dismiss  the  appeal.     Motion  granted. 

H.  J.  Bigger  and  Tilmon  Ford,  for  appel- 
lant.    O.  F.  Paxton,  for  respondents. 

PCR  CURIAM.  This  Is  a  motion  to  dis- 
miss an  appeal.  The  facts  are  that  on  Feb- 
ruary 24,  1894,  the  plaintiff,  having  commen- 
ced on  action  against  the  defendants,  obtain- 
ed a  Judgment  therein  for  124,556.50,  the 
amount  due  on  a  promissory  note,  containing 
a  provision  for  reasonable  attorney's  fees  In 
case  suit  was  Instituted  for  its  collection; 
that  the  complaint  in  said  action.  In  addition 
to  the  usual  averments,  also  alleged  that  $1,- 
200  was  a  reasonatrie  sum  as  attorney's  fees, 
all  of  which  having  been  put  in  Issue  by  the 
answer,  the  plaintiff  at  the  trial  offered  evi- 
dence tending  to  prove  the  said  allegation,  to 
the  introduction  of  which  the  defendants  ob- 
jected, and,  their  objection  having  been  sus- 
tained, an  exception  was  saved;  that,  on  May 
28,  1894,  the  Judgment,  interest,  and  costs 
amounted  to  $23,318.80,  and  the  defendants, 
claiming  to  have  a  cross  demand  of  $2,038.83, 
which  they  desired  to  offset,  paid  to  the  plain- 
tiff, who  received  and  receipted  for  the  same, 
the  sum  of  $22,379.97  on  account  of  the  Judg- 
ment; that,  on  August  24,  1894,  the  plaintiff 
served  and  filed  a  notice  of  appeal  and  gave 
an-  undertaking  therefor,  and,  the  transcript 
having  been  filed  in  this  court,  the  defendants 
move  to  dismiss  the  attempted  appeal,  and 
contend  that  the  plaintiff,  having  accepted 
a  part  of  the  judgment,  has  waived  his  right 
of  appeal,  while  the  plaintiff  insists  that  *he 
claim  for  attorney's  fees  and  the  demand  for 
the  amount  due  on  thenoteareseverable,and 
that,  if  the  error  complained  of  be  manifest, 
the  Judgment  should  be  reversed,  and  the 
cause  remanded  to  try  the  claim  for  attorney's 
•  fee  only.  The  rule  is  universal  that  a  party 
will  not,  without  the  consent  of  his  adversary, 
be  permitted  to  split  up  his  demand  and 
maintain  separate  actions  on  the  several 
parts.  Little  v.  Portland  (Or.)  37  Pac.  911. 
So,  too,  it  is  equally  well  setOed  that  a  party 
will  not  be  permitted  to  maintain  sei)arate 
appeals  from  parts  of  a  Judgment  or  decree. 
Elliott,  App.  Proc.  i  18.  "There  is  a  class 
of  cases,"  says  the  same  learned  author  (sec- 
tion 99),  "which  apparently  form  an  exception 
to  the  general  rule  that  an  appeal  will  not 
lie  from  part 'of  a  case;  but  the  cases  form- 
ing this  class  will  be  found  on  investigation 
to  be  apparent,  rather  than  actual,  excep- 
tions. The  class  to  which  we  refer  is  com- 
posed of  cases  wherein  an  issue,  distinct,  en- 
tire, and  complete,  is  formed  between  some 
of  the  parties,  and  upon  which  Issue  a  final 
Judgment  Is  given  affecting  only  the  interests 
and  rights  of  the  parties  to  tliat  issue."     In 


Digitized  by 


Google 


156 


PACIFIO  RBPORTBB,  VoL  41. 


(Or; 


prescribing  the  form  of  a  notice  of  appeal, 
the  statute  provides  that:  "Such  notice  shall 
state  that  the  appellant  appeals  from  the 
Judgment  or  decree  of  the  circuit  court,  or 
some  specified,  part  thereof,  and  In  case  the 
Judgment  be  -one  rendered  in  an  action  at 
law,  shall  specify  the  grounds  of  error  with 
reasonable  certainty,  upon  which  the  appel- 
lant Intends  to  rely  upon  the  appeal."  Hill's 
Code,  S  537,  subd.  1.  It  also  provides  that: 
"Upon  an  appeal,  the  appellate  court  may  af- 
firm, reverse,  or  modify  the  Judgment  or  de- 
cree appealed  from.  In  the  respect  mentioned 
In  the  notice,  and  not  otherwise,  as  to  any  or 
all  of  the  parties  Joining  In  the  appeal,  and 
may  include  In  such  decision  any  or  all  of  the 
parties  not  Joining  in  the  appeal,  except  a 
co-defendant  of  the  appellant  against  whom 
s  several  Judgment  or  decree  might  have 
been  given  In  the  court  below;  and  may,  if 
necessary  and  proper,  order  a  new  trial."  Id. 
i  544.  The  section  of  the  statute  last  quot- 
ed, when  interpreted  by  the  apparent  excep- 
tion to  the  general  rule  applicable  to  appeals 
(Elliott,  App.  Proc.  {  90),  would  seem  to  refer 
to  some  of  the  parties  between  whom  a  dis- 
tinct issue  is  formed,  and  who  would  be  per- 
mitted to  appeal  from  so  much  of  the  Judg- 
ment or  decree  given  In  the  whole  case  as 
may  determine  such  particular  issue,— for  ex- 
ample, the  parties  to  a  foreclosure  proceeding 
who  seetc  to  establish  among  themselves  a 
priority  of  lien.  From  the  example  given  It 
can  readily  be  seen  that,  under  the  statute, 
separate  appeals  may  be  maintained  from 
distinct  parts  of  a  decree  in  equity,  but  it 
may  well  be  doubted  If  such  appeals  lie  from 
Judgments  In  actions  at  law.  Thayer,  J.,  In 
construing  these  sections  of  the  statute,  says: 
"These  two  provisions,  taken  together,  seem 
to  restrict  the  review  to  the  part  of  the  de- 
cree specified  in  the  notice,  although  the  lat- 
ter portion  of  section  533  of  the  Code  (Hill's 
Code,  I  543)  provides  that,  upon  an  appeal 
from  a  decree  given  in  any  court,  the  suit 
shall  be  tried  anew  upon  the  transcript  and 
evidence  accompanyhig  it  This  would  seem 
to  Imply  that  the  whole  case  would  be  before 
the  appellate  court  for  trial  de  novo,  though 
It  might  be  sufficient  answer  to  repel  the  In- 
ference that  an  appeal  from  a  part  of  a  de- 
cree is  not  'an  appeal  from  a  decree,'  within 
the  meaning  of  the  above  provision,  that  said 
provision  was  only  intended  to  apply  to  an 
appeal  from  an  entire  decree.  Still,  I  think 
a  m<»'e  satisfactory  construction  can  be  giv- 
en to  the  provision,  and  make  it  harmonize 
with  the  view  I  have  Indicated,  by  constru- 
ing the  several  provisions  together,  and  glT- 
ing  efCect  to  all  of  them.  Under  such  con- 
struction, the  conclusion  would  necessarily 
follow  that  the  trial  of  the  suit  anew  would 
be  confined  to  a  trial  of  the  case  affecting 
the  part  of  the  decree  specified  in  the  notice 
of  appeal."  Shook  v.  Colohan.  12  Or.  242,  6 
Pac.  503.  The  case  of  Inverarlty  v.  Stowdl, 
10  Or.  281,  was  a  controversy  between  a 
mortgagee   and   subsequent   lien   dalmanta, 


and  it  was  there  held  that  the  decree,  as  to> 
the  Uen  claimants,  being  severable,  the  plain- 
tiff could  appeal  from  that  port  of  It.  "The 
party  appealing,"  says  Wade,  O.  J.,  In  Bark- 
ley  V.  Logan,  2  Mont  296,  in  construing  a 
similar  statute,  "must  bring  the  whole  decree 
before  the  appellate  court  (otiberwlse  It  hab 
no  Jurisdiction  to  hear  the  case),  and  may 
specify  in  his  notice  of  appeal  the  porttoo- 
of  the  decree  be  wishes  to  reverse,  Be  can- 
not sever  the  decree,  and  leave  that  pmrtlon- 
of  it  favorable  to  himself  In  force  in  the  dia- 
trict  court  and  appeal  from  that  portion  ad- 
verse to  him."  So^  too^  In  Onstructlon  0>. 
r.  O'Neill,  24  Cfr.  68,  S2  Pac.  764,  it  was 
held  that  the  appellant  could  not  have  a  de- 
cree in  the  lower  court  for  a  given  amount 
and  here  tor  an  additional  sum.  An  appeal 
from  a  part  of  a  decree  must  necessarily 
bring  to  the  appellate  court  the  whole  de- 
cree, and  while  the  part  appealed  from  may 
be  affirmed,  modified,  or  revwsed,  the  por- 
tion not  reviewed  wlU  be  affirmed.  The 
whole  cause  being  tried  here  de  novo,  a  com- 
plete decree  must  be  rendered  in  this  court 
In  actions  at  law  this  court  can  review  Judg- 
ments only  as  to  questions  of  law  appearing 
upon  the  record;  and,  when  error  is  discov- 
ered, the  cause  must  be  remanded  to  the  court 
below  for  further  proceedings.  The  reversal 
of  a  Judgment  necessarily  opens  it;  and,  if 
opened  for  one,  it  must  be  for  an  purposes. 
Otherwise  litigation  would  be  interminable, 
and  actions  tried  and  appeals  taken  by  piece- 
meal,—a  result  which  would  be  contrary  to- 
the  policy  of  the  law.  Appeals  in  actlona 
at  law  must  bring  up  for  review  the  Issues 
tried  In  the  court  below,  and,  the  answer  in 
the  case  at  bar  having  denied  all  the  material 
allegations  of  the  complaint,  the  Judgment 
rendered  thereon  is  not  severable,  and  the 
plaintiff's  acceptance  of  a  part  of  Its  fruits 
Is  an  acquiescence  therein  which  bars  his 
right  of  appeal.  Moore  v.  Floyd,  4  Or.  280; 
Construction  Co.  v.  O'Neill,  24  Or.  64,  32  Pac. 
764;  Ehrman  v.  Railway  Co.  (Or.)  88  Pac. 
308;  Lyons  v.  Bain,  1  Wash.  T.  482;  Z 
Beach,  Mod.  Eq.  Prac.  i  920;  2  End.  PL  & 
Prac.  174,  and  notes.  It  follows  that  the  ap- 
peal must  be  dismissed,  and  It  is  so  ordered. 


(IS  Or.  tny 
EDDY  V.  KINCAID.* 
(Supreme  Court  of  Oregon.    Aug.  5,  1895.) 

COMSTITDTIONAt,  LAW — LeOISLATIVB  POWSltS — At- 

fointhbnt  of  railroad  comh i88ioneb8 — 
Election  bt  Leoislatube. 

1.  Hill's  Ann.  Laws,  i  4003,  vesting  in  the 
legislature  the  power  to  anpoint  railroad '  com- 
missioners, is  constitutional. 

2.  Under  Hill's  Ann.  Laws,  I  4003,  a  rail- 
road commissioner  la  entitled  to  hold  his  ofSot 
for  two  years,  and  until  his  successor  is  "duly 
elected  and  qualified";  and  failure  of  the  leg- 
islature to  elect  his  successor  at  the  expiration 
of  his  term  does  not  create  a  vacancy  in  the 
office. 

3.  Where  a  railroad  commlsRloner  holds 
over  because  of  the  failure  of  the  lesislnture  to- 
elect  bis  Bucceaior,  the  fact  tltat  he  does  not  re- 

*RebearlDS  denied.    See  41  Pac.  (GS. 
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new  his  official  bond  neither  forfeits  the  office 
nor  releases  the  sureties  on  snch  bond. 

4.  The  Anstralian  ballot  law  of  1891,  sec- 
tion 1  of  which  fixes  the  date  of  the  general  elec- 
tion at  which  certain  named  officers  and  "all 
other  state,  district,  county  or  precinct  officers 
provided  by  law"  shall  be  elected,  does  not  re- 
pea]  by  implication  Hill's  Ann.  Laws,  f  4003, 
providing  for  the  election  of  railroad  commia- 
Roners  by  the  leglslatsare. 

Appeal  from  circuit  court.  Marlon  county; 
H.  H.  Hewitt,  Jndg& 

Mandamus  by  James  B.  Eddy  against  H. 
B.  Klucaid,  secretary  of  the  state,  to  compel 
the  defendant  to  issue  a  warrant  on  the  state 
treasurer  for  plaintiff's  salary  as  railroad 
commissioner.  From  a  Judgment  granting 
the  writ,  defendant  appeals.    Affirmed. 

Frank  V.  Drake,  for  appellant.  J.  C.  More- 
land  and  R.  Mallory,  for  respondent 

BEAN,  C.  J.  This  is  a  proceeding  by  man- 
damus to  compel  the  secretary  of  state  to 
draw  a  warrant  on  the  state  treasurer  for 
the  balance  of  salary  alleged  to  be  due  plain- 
tiff as  railroad  commissioner  tor  the  quarter 
ending  March  31,  1895.  The  act  creating  the 
board  of  railroad  commissioners  provides  that 
the  persons  constltating  such  board  shall  be 
chosen  biennially  by  the  legislative  assembly, 
and  "shall  hold  their  office  for  and  during 
the  term  of  two  years  and  until  their  suc- 
cesssors  are  elected  and  qualified  as  in  this 
act  provided,  and  if  a  vacancy  occurs  by  res- 
ignation, death  or  otherwise,  the  governor 
shall  appoint  a  commissioner  to  fill  such  va- 
cancy for  the  residue  of  the  term."  Hill's 
Ann.  Laws,  5  4003.  In  compliance  with  the 
provisions  of  this  statute,  the  legislature  of 
1893  regularly  elected  plaintiff  as  one  of  the 
commissioners,  and  he  immediately  thereaft- 
er qualified  and  entered  upon  the  discharge 
of  his  duties,  and  has  continued  so  to  act. 
The  legislature  of  1895,  although  making  the 
necessary  appropriation  to  pay  the  salary  and 
expenses  of  the  commissioners,  failed  and 
neglected  to  choose  a  successor  to  plaintiff, 
and  by  reason  thereof  and  the  provisions  of 
the  law  under  which  he  was  chosen  he  now 
claims  the  right  to  hold  the  office,  and  receive 
Its  emoluments,  until  a  successor  shall  be  reg- 
ularly chosen  in  the  manner  provided  by  law. 
TTie  defendant,  the  secretary  of  state,  how- 
ever, being  in  doubt  as  to  the  plaintiff's  right 
to  the  office,  refuses  to  draw  a  warrant  In 
payment  of  his  salary  as  such  commissioner, 
and  suggests  as  reasons  for  his  refusal:  (1) 
That  so  much  of  the  act  creating  the  commis- 
sion as  provides  for  the  election  of  the  mem- 
bers thereof  by  the  legislature  is  unconstitu- 
tional and  void,  and  therefore  plaintiff  was 
never  legally  elected  to  such  office;  (2)  that. 
If  plaintiff  was  legally  elected  in  1893,  the 
fallnre  of  the  legislature  to  elect  his  successor 
la  1895  created  a  vacancy  In  the  office,  which 
must  be  filled  by  appointment  by  the  gov- 
ernor; (3)  if  he  is  in  error  in  both  of  these 
positions,  be  claims  that  the  failure  of  plain- 
tiff  to  renew  his   official   bond   ipso  facto 


worked  a  forfeiture  of  the  office;  and  (4)  that 
so  much  of  the  act  as  provides  for  the  elec- 
tion of  railroad  commissioners  by  the  legis- 
lature is  repealed  by  implication  by  the  act 
known  as  the  "Australian  Ballot  taw." 

It  will  be  observed  that  this  is  not  a  c<m- 
test  between  the  plaintiff,  claiming  to  hold 
oyer  after  the  expiration  of  his  original  term, 
and  an  appointee  of  the  governor,  made  on 
the  assumption  that  a  vacancy  existed  in  the 
office.  Nor  does  the  case  involve  the  exist- 
ence of  the  office  itself,  but  the  real  question 
here  is  whether  the  plaintiff  shall  bold  the  of- 
fice and  receive  its  emoluments  by  virtue  of 
his  election  in  1893,  or  whether  It  is  vacant, 
and  must  be  filled  by  an  appointment  by  the 
governor.  We  proceed  to  state  briefly  our 
views  of  the  objections  made  by  the  secretary 
of  state  to  the  payment  of  plaintiff's  salary. 

1.  In  view  of  the  former  decisions  of  this 
court  and  the  practical  exposition  of  the  con- 
stitution from  almost  the  organization  of  the 
state  to  the  present  time  it  is  in  our  oplnlMk 
now  too  late  to  question  the  right  of  the  leg- 
islature to  appoint  the  class  of  public  officers 
to  which  the  plaintiff  belongs.  It  is  admit- 
ted that  there  Is  no  direct  inhibition  In  the 
constitution  against  the  exercise  of  such  a 
power  by  the  legislature,  and  It  has  been  the 
long-continued  practice  of  that  body  to  cre- 
ate a  certain  class  of  public  offices,  and  to 
appoint  the  incumbents  thereof.  The  state 
librarian,  fish  and  pilot  commissioners,  food 
commissioner,  game  and  fish  warden,  boat- 
men at  Astoria,  and  the  railroad  commis- 
sioners have  always  been  elected  by  the  legis- 
lature In  Joint  convention,  and  the  right  to  do 
«io  has  never  been  questioned,  except  In  the 
case  of  Biggs  v.  McBride,  hereafter  referred 
to.  We  have  thus  for  a  series  of  years  con- 
current legislative  exposition  of  the  constitu- 
tion to  which  the  com-t  ought  to  yield  -wiless 
satisfied  that  It  is  repugnant  to  Its  plain 
words.  Of  course,  the  plain  provisions  of 
the  constitution  cannot  be  broken  down  by 
practical  exposition;  but  when,  as  here,  such 
a  practice  is  in  violation  of  none  of  Its  ex- 
press provisions,  such  an  exposition  is  a  very 
perauasive  argument,  and  often  of  controlling 
force.  In  speaking  of  the  effect  of  practical 
exposition,  it  was  said  by  an  able  court  that 
"it  has  always  been  regarded  by  the  courts 
as  equivalent  to  a  positive  law."  Bruce  v. 
Schuyler,  4  Oilman,  207.  And  in  Rogers  v. 
Goodwin.  2  Mass.  477,  In  giving  a  reason  for 
adhering  to  long-continued  exposition,  it  Is 
said:  "We  cannot  shake  a  principle  which 
In  practice  has  so  long  and  extensively  pre- 
vailed." Indeed,  harmony  prevails  through- 
out the  whole  scope  of  Judicial  opinion  on 
this  question.  Cline  v.  Greenwood,  10  Or. 
230;  Hovey  v.  State  and.  Sup.)  21  N.  E.  890, 
and  authorities  there  cited.  Independently, 
then,  of  Judicial  authority,  we  should  hesi- 
tate to  declare  the  act  in  question  unconBtltu- 
tional  because  of  the  practical  exposition 
given  to  the  constitution  by  the  legislature, 
and  acquiesced  In  by  the  other  departments 


Digitized  by 


Google 


158 


PACIFIC  REPORTEU,  Vol.  41. 


(Or. 


of  government  and  the  people.  But  we  are 
not  without  authority  on  the  question.  In 
Biggs  V.  McBride,  17  Or.  640,  21  Pac.  87S, 
the  right  of  the  legislature  to  appoint  rail- 
road commissioners  undw  the  act  now  before 
us  was  called  in  question,  and,  while  the 
case  might  have  been  decided  on  another 
point,  It  nevertheless  received  much  consid- 
eration at  the  argument,  and  was  one  of  the 
principal  questions  discussed  by  the  court  in 
Its  opinion,  and  the  conclusion  reached  pre- 
sumably met  with  the  approval  of  the  then 
members  of  the  court  In  that  case  it  was 
contended,  as  here,  that  the  right  to  appoint 
to  public  office  belongs  exclusively  to  the  ex- 
ecutive, and  that  the  assumption  of  the  leg- 
islature to  fill  the  office  of  railroad  commis- 
sioner by  persons  of  their  own  selection  is  a 
usurpation  by  that  departm^it  of  government 
of  powers  that  are  vested  by  the  constitution 
in  the  executive.  Answering  this  argument, 
Mr.  Justice  Strahan  said:  "It  was  not  claim- 
ed at  the  argument  that  there  is  any  express 
provision  of  the  constitution  which  author- 
izes the  governor  in  direct  terms  to  malte  the 
appointment  in  question,  but  that  It  Is  includ- 
ed in  the  grant  contained  in  section  1,  arti- 
cle 5,  of  the  constitution.  That  section  de- 
clares, 'The  chief  executive  power  of  the 
&tate  sliiU  be  vested  In  a  governor.'  Now, 
If  It  could  be  shown  that  the  power  to  appoint 
all  officers  which  are  not  expressly  made 
elective  by  the  people  is  a  part  of  'the  chief 
executive  power  of  the  state,'  the  appellant's 
contention  would  be  sustained.  But  no  au- 
thority whatever  has  been  cited  to  sustain 
this  view,  nor  is  It  believed  that  any  exists. 
On  the  contrary,  the  provisions  of  the  fifth 
article  of  the  constitution,  which  relates  to 
the  executive  department,  all  seem  at  vari- 
ance with  this  view.  The  framers  of  this 
instrument  evidently  designed  that  no  pre- 
rogative  powers  should  be  left  lurking  in  any 
of  its  provisions.  No  doubt  they  remem- 
bered something  of  the  history  of  the  coofllcts 
with  prerogatives  In  that  country  from  which 
we  inherited  the  common  law.  They  there- 
fore defined  the  powers  of  the  chief  executive 
of  the  state  so  clearly  and  distinctly  that 
thure  ought  to  be  no  controversy  concerning 
the  method  of  filling,  or,  in  some  cases,  of 
changing  the  method  of  filling,  an  existing 
office."  And,  after  referring  to  the  several 
offices  which  have  been  uniformly  ffiled  by 
appointment  by  the  legislature,  the  learned 
judge  continued:  "The  power  exercised  by 
the  legislature  In  the  appointment  of  some  of 
these  officers  is  almost  coeval  with  the  con- 
stitution. The  power  thus  exercised  has 
never  been  called  In  question,  but  has  ever 
been  acquiesced  in  by  every  department  of 
the  government,  and  Is  In  itself  a  contemiw- 
raneous  construction  of  the  constitution, 
which,  if  the  question  were  doubtful,  might  ', 
be  sufficient  to  turn  the  scale  In  Its  favor,  i 
Lnder  any  view,  such  construction  Is  entitled  j 
to  great  weight,  and  could  not  be  lightly  i 
regarded."     And  in  State  v.  George,  22  Or.  I 


152,  29  Pac.  356,  which  Involved  the  right  of 
the  legislature  to  appoint,  or  provide  for  the 
appointment  by  some  authority  other  than 
the  executive,  of  the  bridge  commissioners  of 
the  city  of  Portland,  Mr.  Justice  Lord  said: 
"Except  as  limited  by  constitutional  restric- 
tions, it  Is  agreed  that  the  legislature  may 
exercise  all  governmental  powers.  It  is  the 
lawmaMng  power  of  'Che  stata  While  our 
constitution  separates  the  powers  of  govern- 
ment Into  three  distinct  departments,  and 
prohibits  any  of  them  from  exercising  any 
powers  confided  to  the  other,  it  does  not  un- 
dertake to  declare  what  shall  be  considered 
legislative,  executive,  or  Judicial  acts."  And 
he  quotes  from  Walker,  J.,  in  People  v.  Mor- 
gan, 90  111.  558,  that  such  "provision  declares 
only  in  general  terms  that  each  department 
of  the  government  shall  be  confined  to  the 
exercise  of  the  functions  of  its  own  depart- 
ment. It  does  not  undertake  to  define  in  any 
specific  manner  what  are  legislative,  execu- 
tive, or  judicial  powers  or  acts.  Like  moat 
other  provisions  of  that  instrument,  the 
terms  employed  are  of  the  most  general  and 
comprehensive  character.  •  •  •  The  exec- 
utive power  In  a  state  is  tmderstood  to  be 
that  power,  wherever  lodged,  which  compels 
the  laws  to  be  enforced  and  obeyed.  And 
the  Instrumentalities  employed  for  that  pur- 
pose are  crfficers,  elected  or  appointed,  who 
are  charged  with  the  enforcement  of  the 
laws.  But  the  power  to  appoint  is  by  no 
means  an  executive  function,  unless  made  so 
by  organic  law  or  legislative  enactment. 
And  In  this  case  it  Is  not  so  unless  the  power 
Is  thus  conferred."  In  view  of  these  judicial 
expressions  by  our  predecessors,  and  the 
long-continued  practical  exposition  of  the 
constitution,  to  which  we  have  already  re- 
ferred, we  feel  constrained  to  hold  the  act  in 
question  constitutional,  although,  if  the  ques- 
tion was  one  of  first  Impression,  the  court,  as 
at  present  organized,  might  probably  hold 
otherwise. 

2.  It  is  next  contended  that  the  failure  of 
the  leglslatm-e  of  1895  to  elect  plaintiff's  suc- 
cessor operated  to  create  a  vacancy  in  the 
office,  and  that  plaintiff  was  not  entitled  to 
hold  over;  but  it  seems  to  us  this  question  is 
settled  by  the  express  declaration  of  the  con- 
stitution of  this  state  and  of  the  law  under 
which  he  was  elected.  Section  1  of  article 
15  of  the  constitution  provides  that  "all  offi- 
cers, except  members  of  the  legislative  as- 
sembly, shall  hold  their  offices  until  their  suc- 
cessors are  elected  and  qualified,"  and  the 
act  creating  the  board  of  railroad  commis- 
sioners provides  that  such  officers  "shall  hold 
their  office  for  and  during  the  term  of  two 
years  and  until  their  successors  are  elected 
and  qualified  as  in  this  act  provided."  It  is 
thus  declared  both  in  the  constitution  and  the 
act  itself  that  the  Incumbent  of  the  office 
shall  hold  until  his  successor  Is  elected  and 
qualified.  The  legislature  having  failed  to 
elect  plaintiff's  successor,  It  necessarily  fol- 
lows, if  we  arc  to  give  force  and  effect  to  the 
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plain  and  express  proTisions  of  the  cuustitu- 
tion  and  tbe  law,  that  he  is  entitled  to  hold 
the  office,  and  to  receive  its  emoluments,  un- 
til such  time  as  his  successor  shall  be  duly 
elected.  And  to  this  effect  are  tbe  authoii- 
ties  under  similar  pi-ovisionii  of  law.  State 
T.  SimcMi,  20  Or.  365,  20  Pac.  170;  Gosman  v. 
State,  106  Ind.  203,  6  N.  E.  849;  State  y.  Har- 
rison, 113  Ind.  435.  16  N.  E.  384;  State  v. 
Howe,  25  Ohio  St  588;  People  v.  Tilton,  37 
Cal.  614;   Badger  v,  U.  &,  93  U.  S.  599. 

3.  It  is  next  dalmed  that  the  sureties  on 
plaintiff's  official  bond  would  not  be  liable  for 
any  breach  thereof  occurring  after  the  expira- 
tion of  the  two-years  term  provided  by  law, 
and  that,  therefore,  his  failure  to  renew  tbe 
bond  after  the  expiration  of  such  term  of  it- 
self worked  a  forfeiture  of  the  office.  There 
is  a  line  of  authorities  which  hold  that,  where 
one  is  elected  to  an  office  under  a  law  which 
provides  that  be  shall  hold  the  office  for  a 
fixed  term,  and  until  his  successor  is  elected 
and  qualified,  and  be  is  either  re-elected  at 
the  expiration  of  the  term,  but  fails  to  give 
a  new  bond,  or  a  successor  is  regularly  elect- 
ed, but  fails  to  qualify,  and  he  is  permitted 
to  hold  over,  the  sureties  on  his  bond  are  not 
liable  tor  a  defalcation  occurring  after  the 
expiration  of  the  fixed  term.  But  these  au- 
thorities seem  to  proceed  generally  upon  the 
theory  that  his  holding  over  is  wrongful,  be- 
cause his  own  re-election,  or  that  of  bis  suc- 
cessor, and  a  failure  to  qualify,  terminated 
his  right  to  the  office,  and  created  a  vacancy 
which  should  have  been  ffiled  by  the  proper 
appointing  power.  Scott  Co.  v.  Ring,  29 
Minn.  398,  13  N.  W.  181.  But,  whatever 
may  be  the  true  rule  In  the  ch;iracter  of 
cases  above  suggested,  "the  weight  of  Ameri- 
can authority  sustains  the  proposition,"  says 
Mr.  Throop,  "that  where  an  officer  holds  over 
rightfully,— that  is,  pursuant  to  a  statute  pro- 
viding that  he  shall  hold  ovex  until  bis  suc- 
cessor shall  be  chosen,  or  shall  be  chosen  and 
shall  qualify,— this  constitutes  one  of  the  ex- 
ceptions to  the  rule  that  the  liability  of  the 
sureties  in  an  official  bond  does  not  extend 
beyond  tbe  principal's  term,  and  that  the 
sureties  are  liable  for  his  defaults  during  the 
additional  time."  Throop,  Pub.  Off.  §  213. 
The  author  cites  in  support  of  this  position, 
Akers  v.  State,  8  Ind.  484;  Thompson  v. 
State,  37  Miss.  518;  State  y.  Wells,  8  Nev. 
105;  U.  S.  T.  Jameson,  3  McCrary,  620;  May- 
or, etc,  v.  Horn,  2  Har.  (Del.)  190;  to  which 
may  be  added  State  v.  Kurtzebom,  78  Mo.  98; 
Chairman  v.  Daniel,  6  Jones  (N.  C.)  444.  It 
would  seem  from  this  rule  that,  sinee  plain- 
tiff is  rightfully  holding  over  by  virtue  of  the 
express  provisions  of  the  law  creating  the 
office,  and  his  successor  has  never  been  cho- 
sen, that  tbe  sureties  on  bis  official  bond  con- 
tinue liable,  and  no  new  bond  is  necessary. 
But,  however  this  may  be,  it  seems  to  us 
clear  that  the  mere  failure  by  plaintiff  to  re- 
new bis  bond,  if  it  was  necessary,  did  not  of 
Itself  work  a  forfeiture  of  the  office,  but,  un- 
der any  view,  could  be  nothing  more  than  a 


ground  of  forfeiture  In  a  proper  proceeding 
for  that  purpose.  As  no  such  i/roceeding 
has  been  taken,  and  as  there  Is  no  law  of 
which  we  are  aware  authorizing  the  secre- 
tary of  state  to  declartf  a  public  <^ce  for- 
feited, it  follows  from  either  view  of  the 
Question  that  plaiutilT  is  entitled  to  the  office 
and  Its  emoluments,  notwithstanding  tliu 
fact  that  be  has  failed  to  renew  his  official 
oath  or  bond. 

4.  And,  finally.  It  Is  claimed  that  so  much 
of  the  act  creating  tbe  board  of  railroad  com- 
missioners as  provides  for  the  election  of  such 
officers  by  the  legislative  assembly  was  re- 
pealed by  implication  by  the  act  of  1891 
known  as  the  "Australian  Ballot  Law,"  the 
first  section  of  which  declares  "that  a  gen- 
eral election  shall  be  held  In  the  several  elec- 
tion precincts  in  this  state  on  the  first  Mon- 
day in  June,  1892,  and  biennially  thereafter, 
at  which  there  shall  be  chosen  so  many  of  the 
following  officers  as  are  to  be  elected  In  such 
year  [naming  several  state  officers,  the  rail- 
road commissioners,  however,  not  being 
among  the  number],  and  all  other  state,  dis- 
trict, county  or  precinct  officers  provided  by 
law."  The  contention  for  defendant  is  that, 
the  office  of  railroad  commissioner  having 
been  created  prior  to  the  passage  of  this  act, 
the  latter  clause  of  the  section  quoted  repeal- 
ed by  implication  the  then  existing  provisions 
authorizing  the  legislature  to  elect  such  com- 
missioners. But  a  sufficient  answer  to  this 
contention  is  that  the  section  of  the  Austra- 
lian ballot  law  relied  upon  by  tbe  defendant 
Is  not  a  new  legislative  declaration,  but  is 
merely  a  re-enactment  of  the  provisions  of 
the  law  as  it  existed  long  prior  to  the  crea- 
tion of  the  board  of  railroad  commissioners, 
and  therefore  does  not  repeal  by  implication 
any  provision  of  that  act,  even  if  it  is  In  cou- 
ffict  therewith.  Endl.  Interp.  St.  §  195.  We 
conclude,  therefore,  after  a  careful  examina- 
tion of  this  case  and  all  the  questions  in- 
volved in  it,  that  the  Judgment  of  the  court 
below  was  right,  and  must  be  affirmed. 


(28  Or.  97) 
DEKUM  et  aL  v.  DEKUM. 

(Supreme  Court  of  Oregon.    Aug.  5,  1895.) 

Allowaxce  to  WrDow. 

1.  Under  Hill's  Code,  §  1128,  authorizing, 
where  the  property  of  a  decedent  exempt  from 
execntioD  is  insufficient  to  support  the  widow  for 
one  year  after  filing  of  the  inventory,  an  allow- 
ance, provided  the  other  estate  is  sufficient  to 
pay  all  the  liabilities  of  the  estate  and  costs  of 
administration,  the  court  can,  on  a  showing  that 
testator  devised  all  his  propert.v  exempt  from 
exurution  to  his  children,  and  that  the  income 
of  the  estate  exceeds  what  is  necessary  to  pay 
ail  debts  and  the  exi^enses  of  administration, 
order  a  monthly  allowance  to  the  widow. 

2.  The  fact  that  a  widow,  prior  to  the  ob- 
tainine  by  executors  of  an  order  of  court  for  a 
mouthly  ailownuce,  agreed,  for  a  valuable  con- 
sideration, that  it  should  he  In  lien  of  dower, 
does  not  justify  the  executors  in  refusing  to 
pay   such   monthly   allowance,   unless  she    re- 
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«eipt8  for  the  same  as  in  lieu  of  dower,  where 
the  order  contains  no  provision  that  it  shall  be 
so  received. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Petition  by  Phoebe  M.  Dekum  against  Ed- 
ward Dekuni  and  another,  executors,  to  com- 
pel defendants  to  pay  her  the  monthly  al- 
lowance in  accordance  with  an  order  of 
court.  From  a  decree  for  petitioner,  the  ex- 
«cutor8  appeal.    Affirmed. 

M".  W.  Smith,  for  appellants.  Seneca 
Smith,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  the 
■decree  of  the  circuit  court  afiannlng  an  order 
of  the  county  court  of  Multnomah  county.  The 
facts  arc:  That  on  October  19,  1894,  Frank 
Dekum  died  testate  in  said  county,  and,  his 
last  will  having  been  admitted  to  probate, 
Edward  Dekum  and  Adolph  Dekum,  who 
were  named  therein  as  executors  thereof,  duly 
-qualified  as  such,  and  on  November  16th  of 
that  year  filed  In  said  county  court  their  pe- 
tition, from  which  It  appears  that  an  inven- 
tory had  been  taken,  and  that  the  appraised 
▼alue  of  the  estate,  over  and  above  all  proba- 
ble Indebtedness,  amounted  to  $548,082.71; 
that  the  net  monthly  income  therefrom  after 
paying  expenses,  taxes,  and  interest,  was 
about  $1,000;  that  the  deceased  had  devised 
and  bequeathed  all  his  property  exempt  from 
execution  to  his  children,— and  upon  this  show- 
ing prayed  for  an  order  directing  them  to 
pay  to  Phoebe  M.  Dekum,  the  widow  of  the 
deceased,  such  sum  as  the  court  should  find 
her  entitled  to  receive  for  her  support  from 
the  estate,  pending  the  ndmlnistration  thereof; 
and  on  the  27th  of  that  month  an  order  was 
made  directing  them  to  pay  ber  $300  per 
month  for  that  purxmse  for  the  term  of  one 
year  from  the  death  of  her  husband,  or  until 
the  fm-ther  order  of  the  court.  That  the  ex- 
ecutors paid  the  monthly  installment  which 
became  due  November  19th,  but,  having 
made  default  in  the  payment  of  the  allow- 
ance for  the  following  month,  upon  the  peti- 
tion of  the  widow  they  were  cited  to  appear 
and  show  why  they  had  not  complied  with 
the  terms  of  the  order,  to  which  petition  they 
filed  an  answer,  alleging,  in  substance,  that 
they  were  ready  and  willing  and  offei-ed  to  pay 
her  the  allowance  awarded  upon  receiving 
from  her  a  receipt  showing  that  she  accepted 
the  same  in  lieu  of  her  dower  interest  in  the 
estate  for  the  month  ending  December  19, 
1894;  that  the  petition  for  her  allowance,  and 
the  order  made  thereon,  were  preimred  and 
obtained  by  them  in  pursuance  of  an  express 
agreement  with  the  widow  that  the  monthly 
allowance  was  to  be  paid  her  in  lieu  of  any 
and  all  dower  or  claim  of  dower  during  the 
-continuance  of  such  allowance.  This  answer 
was,  upon  motion,  struck  out,  and  an  order 
made  requiring  the  executors  forthwith  to 
pay  to  the  widow  the  installment  due  De- 
cember 19,  1804,  from  which  order  the  ex- 
ecutors appealed  to  the  circuit  court  of  said 


county,  and,  being  there  affirmed,  they  ap- 
peal to  this  court. 

The  property  of  the  estate  exempt  from  ex- 
ecution having  been  devised  and  bequeathed 
by  the  testator  to  his  children,  and  the  es- 
tate being  sufficient  to  satisfy  all  the  debts 
and  liabilities  of  the  decensed,  and  pay  the 
expenses  of  the  administration,  together  with 
such  allowance,  the  right  of  the  county  court 
to  make  the  order  cannot  be  successfully 
controverted.  Hill's  Code,  g  1128.  i  But  it  is 
contended  that  the  court  erred  in  striking  out 
the  executors'  answer  to  the  widow's  petition. 
The  order  requiring  the  executors  to  pay  the 
allowance  contains  no  proviso  or  condition 
that  the  amount  awarded  to  the  widow  for 
her  support  should  be  received  by  her  in  lieu 
of  dower.  If,  upon  sufficient  consideration, 
she  made  the  agreement  alleged  In  their  an- 
swer, the  proper  time  to  plead  It,  if  available 
as  a  d.efense,  Is  when  she  makes  a  dalm  of 
dower  during  any  portion  of  the  time  em- 
braced In  the  order  making  the  allowance. 
Under  such  circumstances  the  widow  was 
entitled  to  the  monthly  installment  upon  grlv- 
Ing  an  ordinary  receipt  therefor,  and,  not 
having  made  any  claim  of  dower,  the  answer 
of  the  executors  to  her  petition  was  f  Bivolous, 
and  in  striking  It  out  the  county  court  com- 
mitted no  error. 

The  decree  is  affirmed. 


(27  Or.  $18) 

CAMERON  V.  WASCO  COUNTY. 

(Supreme  Court  of  Oregon.    July  20,  1806.) 

Appeal— SuFPici  KNOT  of  Noticb— Courtt  Roads 
— Location — Notice— Recoud—Scfficibsot. 

1.  Where  the  notice  of  appeal  from  the 
judgment  of  a  circuit  court  on  review  of  proceed- 
ings for  location  of  a  road  shows  on  its  face  that 
the  jurisdiction  of  the  county  court  over  the 
proceedings  is  inrolTed,  it  need  not  specify  the 
alleged  errors  of  the  circuit  court  as  required 
by  Uill's  Code,  |§  537,  591,  in  order  to  give  the 
supreme  court  jurisdiction.    . 

2.  The  recital  in  the  record  of  the  county 
court  that  it  satisfactorily  appeared  tliat  due 
notice  of  the  pendency  of  a  proceeding  to  lo- 
cate a  road  was  given  as  required  by  law,  was 
not  a  sufficient  showing  that  the  notice  was 
posted  in  three  public  places  in  the  vicinity  of 
the  proposed  road,  as  required  by  Hill's  Code,  S 
4063,  in  the  absence  of  an  averment  of  that  fact 
in  the  proof  of  advertising  the  notice,  so  that 
the  county  court  failed  to  acquire  jurisdiction 
of  the  proceeding. 

Appeal  from  circuit  court.  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Proceeding  by  James  Cameron  against 
Wasco  county.  From  a  Judgment  for  de- 
fendant, plalntiif  appeals.    Revei-sed; 

A.  J.  Dufur,  for  appellant  W.  H.  Wilson, 
for  respond^it 

I  Hill's  Code,  {  1128,  authorizes  the  court, 
when  the  property  of  a  decedent  exempt  from 
elocution  is  insufficient  to  support  tlie  widow 
for  one  year  after  filing  of  the  inventory,  to  or- 
der th(»  exeontors  or  administrators  to  make  her 
an  allowance,  provided  the  other  estate  is  sulh- 
oiunt  til  pay  afl  the  linbilitios  of  the  estate  and 
costs  of  administration  in  addition  to  such  al- 
lowance. 
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MOOItE,  3.  This  is  an  appeal  from  the 
Judgment  of  the  circuit  c6urt  upon  review  of 
the  proceedings  of  the  county  court  of  Wasco 
county  In  the  location  and  establishment  of 
a  county  road  therein.  It  appears  from  the 
record  that  the  circuit  court  sustained  the  ac- 
tion of  the  county  court,  and  dismissed  the 
writ  of  review.  The  transcript  having  been 
filed  In  this  court,  the  respondents  move  to 
dismiss  the  appeal  for  the  following  reasons: 

(1)  That  the  notice  of  appeal  does  not  speci- 
fy the  errors  upon  which  the  appellant  relies; 

(2)  that  the  notice  does  not  describe  any 
Judgment  or  decision  with  snfflcient  certain- 
ty to  give  this  court  JurlsdictiMi;  and  (3) 
tliat  there  is  a  misdescription  of  the  Judgment, 
consisting  of  a  variance  between  .the  descrip- 
tion of  the  Judgment  given  in  the  notice  and 
that  shown  in  the  transcript.  The  notice, 
80  far  as  material  here,  omitting  title,  is  as 
follows:  "Yon  and  each  of  you  will  please 
take  notice  that  the  above-named  plaintiff, 
James  Cameron,  hereby  api)eais  to  the  sn- 
prane  coart  of  the  state  of  Oregon  from 
all  that  certain  decision  and  Judgment 
made  and  rendered  in  the  above-oititled 
cause  by  Honorable  W.  L.  Bradshaw,  Judge 
of  tlie  above-named  court,  at  chambers,  at 
Dalles  City,  Wasco  county,  Oregon,  on  the 
26th  day  of  January,  1896,  and  entered  of 
record  on  page  9(t  and  97  of  Journal  J  of 
Records  of  said  court,  and  to  which  record 
you  are  hereby  referred  as  the  decision  and 
Judgment  hereby  appealed  from.  Appellant 
will  In  this  appeal  rely  upon  each  and  all  of 
the  errors  committed  by  the  cbunty  court  of 
Wasco  county  as  appears  by  the  files  and  rec- 
ords of  said  court  in  the  matter  of  laying  out 
or  attempting  to  lay  out  the  county  road,  or 
pretended  county  road,  mentioned  and  de- 
scribed In  the  decision  and  Judgment  hereby 
appealed  from;  and  the  said  count.v  court 
erroneously  exercised  its  Judicial  functions 
and  exceeded  its  Jurisdiction  in  the  matter 
of  laying  out,  or  attempting  to  lay  out  and 
establish  said  county  road,  or  pretended 
county  road,  and  in  the  following  particulars: 
[Here  follow  five  alleged  errors  of  the  county 
court,  after  which  the  notice  proceeds  as  fol- 
lows]: And  said  circuit  court,  acting  by  and 
through  Its  judge,  said  Honorable  W.  L. 
Bradshaw,  erred  In  deciding  and  adjudging 
that  said  county  court  committed  no  errors 
In  the  matter  of  its  proceedings  relating  to 
its  attempted  location  and  establishment  of 
said  proposed  county  road,  and  in  affirming 
all  said  acts  or  any  of  said  acts  of  said  coun- 
ty court  relating  thereto,  and  In  deciding 
said  pretended  road  &  public  highway,  and  In 
dismissing  the  writ  of  review,  issued  upon 
plaintiff's  petition,  for  the  reason  that  said 
county  court  acted  without  Jurisdiction  in 
the  matter  mentioned  in  plaintiff's  petition 
and  appearing  in  the  return  of  said  writ." 
The  statute  provides  that  an  appeal  may  be 
talien  from  a  Judgment  of  the  circuit  court 
on  review  In  lilte  manner  and  with  Illte  effect 
as  from  a  Judgment  rendered  in  said  court  in 
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an  action  at  law  (Hill's  Code,  S  591);  that 
is,  the  notice  of  appeal  In  such  cases  must 
specify  the  grounds  of  error  with  reasonable 
certainty  upon  which  the  appellant  intends 
to  rely  upon  the  appeal  (Id.  §  537),  and,  the 
notice  in  this  case  not  having  specified  any 
grounds  of  error  with  reasonable  certainty, 
the  respondent  contends  that  this  court 
should  not  examine  the  record  on  appeal, 
while  the  appellant  Insists  that  on  an  appeal 
from  a  Judgment  of  the  ch:cult  court  on  re- 
view involving  a  question  of  the  Jurisdiction 
of  the  county  court  no  specification  of  the  al- 
leged enoiB  is  necessary  in  order  to  give  this 
court  Jurisdiction  of  the  appeal.  Thayer, 
C.  J.,  In  Woodruff  v.  Douglas  Co.,  17  Or.  314, 
21  Pac.  49,  in  commenting  upon  a  motion  to 
dismiss  an  appeal  for  the  same  reason  as  here 
assigned,  said:  "The  dismissal  of  an  appeal 
by  the  appellate  court  for  the  cause  mention* 
ed  is  not  upon  the  grounds  that  the  court  has 
no  Jurisdiction  of  the  appeal,  but  for  the 
reason  that  the  appellant  failed  to  inform  the 
adverse  party  as  to  the  grounds  of  error  up- 
on wlilch  he  intended  to  rely  upon  the  ap- 
peal, as  the  Code  requires  him  to  do.  But 
it  does  not  follow  that  because  the  court  may 
dismiss  the  appeal  in  such  case  It  will  do  so 
when  the  record  discloses  an  inherent  In- 
firmity in  the  Judgment  or  other  determina- 
tion appealed  from."  In  the  matter  of  lay- 
ing out  and  establishing  roads,  county  courts 
are  of  inferior  and  limited  Jnrisdlctioa 
(Thompson  v.  Multnomah  Co.,  2  Or.  34;  Johns 
V.  Marlon  Co.,  4  Or.  46;  State  v.  Officer,  Id. 
180;  CanyonvlUe  &  G.  Road  Co.  v.  Doug- 
las Co.,  5  Or.  284);  but  when  the  record  ot 
their  proceedings  shows  that  Jurisdiction  lias 
been  obtained  of  the  subject-matter  and  ot 
the  parties  interested  in  locating  and  estab- 
lishing a  county  road,  the  same  Intendments 
obtain  in  favor  of  the  regularity  of  their  pro- 
ceedings as  prevail  in  courts  of  general  Juris- 
diction (State  V.  Myers,  20  Or.  442,  26  Pac. 
307;  Bewley  v.  Graves,  17  Or.  274,  20  Pac. 
322).  It  would  seem  from  these  decisions 
that  upon  an  appeal  from  the  judgment  of  a 
circuit  court  on  review  of  proceedings  for  the 
location  of  a  road,  when  the  question  of  a 
want  of  Jurisdiction  of  the  county  court  is 
Involved,  that  the  notice  of  appeal  need  not 
specify  the  alleged  errors  of  the  circuit  court, 
but  that  when  it  appears  that  Jurisdlctioa 
had  been  acquired  by  the_  county  court  of  the 
subject-matter  and  persons  of  the  interested 
parties,  and  any  Intermediate  orders  of  the 
county  court  were  reviewed  by  the  circuit 
court,  a  statement  of  the  alleged  errors  is 
necessary  in  the  notice  of  appeal 

The  Jurisdiction  of  the.  circuit  court  to  af- 
firm the  proceedings  of  the  county  court  de- 
pends upon  the  question  of  jurisdiction  ot 
the  latter  court;  for,  if  the  county  court  as- 
sumed to  act  without  Jurisdiction  in  the  mat- 
ter of  laying  out  a  county  road,  the  circuit 
court  is  powerless  to  afllrm  its  acts.  Wood- 
ruff V.  Douglas  Co.,  supra.  And  the  notice  of 
appeal  in  the  case  at  bar  having  challenged 
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the  jurisdiction  of  the  county  court,  and  this 
fact  being  apparent  from  an  Inspection  there- 
of, it  follows  that  this  court  acquires  Juris- 
diction of  the  cause  upon  the  record  -without 
any  assignment  of  errors.  The  notice  refers 
to  the  judgment  as  having  been  recorded  at 
certain  pages  of  the  journal  of  the  circuit 
court  In  Neppach  t.  Jordan,  13  Or.  240,  10 
Pac.  341,  the  court.  In  discussing  the  suffi- 
ciency of  the  description  of  a  judgment  in  a 
notice  of  appeal,  said:  "That  is  certain 
which  can  be  made  certain  by  reference  to 
some  paper  in  the  case  of  which  the  court 
can  take  judicial  notice."  But,  conceding 
that  the  description  of  the  judgment  must 
appear  upon  the  face  of  the  notice  of  appeal 
(Luse  T.  Luse,  9  Or.  149),  It  is  manifest  thai 
the  concluding  part  of  the  notice  in  question 
intelligibly  refers  to  the  action,  and  suffi- 
ciently shows  that  the  circuit  court  afGjnned 
the  acts  of  the  county  court,  and  dismissed 
the  writ  of  review.  It  is  contended  that  the 
notice  shows  the  appeal  to  have  been  taken 
from  the  decision  of  the  judge,  and  not  from 
a  judgment  of  the  circuit  court.  But  the 
concluding  part  of  the  notice  conclusively 
shows  that  It  is  the  judgment  of  the  circuit 
court  of  which  the  appellant  complains,  and 
hence  it  follows  that  the  motion  to  dismiss 
the  appeal  must  be  denied. 

The  record  also  shows:  That  the  proof  of 
the  posting  of  the  notices  was  made  by  the 
following  affidavit: 

"State  of  Oregon,  County  of  Wasco— ss.:  I, 
G.  Segui,  being  first  duly  sworn,  on  oath 
say  that  I  posted  four  notices  (a  copy  of 
which  is  hereunto  annexed)  of  the  proposed 
road  in  the  following  places,  to  wit:  One  at 
the  beginning  of  proposed  road,  viz.  7.10  ch's 
S.  and  7.15  ch's  E.  of  N.  £3.  cor.  of  Lafayette 
Colwell  D.  L.  C.  No.  38,  Not  54;  one  at 
about  midway  en  route  of  said  road,  at  a 
point  9.00  ch's  E.  and  4  ch's  N.  of  the  S.  W. 
cor.  of  the  B.  %  of  said  Lafayette  Colwell  D. 
li.  claim;  one  at  the  terminus  of  said  road, 
viz.  a  point  3  ch's  N.  of  cor.  to  sees.  22,  23, 
26,  and  27,  T.  1  N.,  R.  12  E.;  and  one  at  the 
place  of  holding  county  court  in  Dallas  City, 
in  said  Wasco  coimty,  and  state  of  Oregon,— 
thirty  days  prior  to  the  presentation  of  peti- 
tion herein,  and  that  all  of  said  petitioners 
are  householders  residing  in  the  vicinity  of 
said  proposed  road,  in  said  Wasco  county, 
and  state  of   Oregon.     [Signed]     G.   Segui. 

"Subscribed  and  sworn  to  before  me  this 
30  day  of  December,  A.  D.  1893.  J.  B.  Cros- 
sen.  County  Clerk.  [Signed]  B.  Martin, 
D^uty." 

—That on  Saturday,  Januarys,  1894, the  coun- 
ty court  of  Wasco  county  made  an  order  con- 
tinuing the  matter  of  the  petition  for  said 
rofld  until  the  March  term  thereof,  and  on 
March  lOtb  of  that  year  made  the  following 
order:  "On  this  day  comes  on  to  be  heard 
the  petition  of  .Tohn  Mesplie  and  others,  pray- 
ing for  the  location  of  a  county  road,  which 
said  matter  was  continued  from  the  Jauuai? 
term  of  this  court    And  It  satisfactorily  ap- 


pearing from  the  proof  filed  herein  that  due 
notice  of  the  pendency  of  this  proceeding  has 
been  given  as  by  law  required;  that  more 
than  twelve  of  said  petitioners  are  legal 
householders,  residing  in  the  vicinity  of  said 
proposed  road;  and  that  a  good  and  sufficient 
bond  has  been  filed;  and  there  being  no  ob- 
jections or  remonstrance  tiled  at  the  time, — 
it  is  ordered  by  the  court  that  T.  H.  Wake- 
field, George  Ruch,  and  S.  B.  Adams  be,  and 
they  are  hereby,  appointed  viewers,  and  E. 
F.  Sharp  surveyor,  to  view,  survey,  and  re- 
port upon  eald  proposed  county  road,  and 
that  they  meet  at  the  commencement  thereof 
on  the  7th  day  of  April,  1894,  and  report  their 
findings  thereon  to  this  court,  in  writing,  at 
the  next  regular  -  term  thereof."  That  the 
said  viewers  and  surveyor  having  complied 
with  the  order  of  their  appointment,  the 
county  court,  on  May  12,  1894,  made  an  or- 
der, which,  after  describing  the  proposed 
road,  contained  the  following:  "And  there 
being  no  remonstrance  filed  against  the  open- 
ing of  said  proposed  road,  and  no  claim  for 
damages,  and  the  court  being  satisfied  from 
the  report  of  the  viewers  that  said  proposed 
road  would  be  of  public  utility,  and  the  re- 
port of  the  viewers  and  surveyor  having 
been  read  In  open  court  on  two  different 
days  of  this  term,  aoid  there  being  no  objec- 
tion, it  is  therefore  hereby  ordered  that  the 
prayer  of  the  petitioners  be  granted,  and 
that  the  report  of  the  viewers  and  surveyor 
be  recorded  in  the  road  records  of  this  coun- 
ty, and  from  thenceforth  said  road  shall  be 
considered  and  hereby  Is  declared  to  be  a 
public  highway  and  county  road,  and  the  su- 
pervisor of  road  district  No.  9  is  hereby  di- 
rected to  open  the  same."  The  proof  of  ad- 
vertising the  road  notices  falling  to  show 
that  they  were  posted  in  public  places,  and, 
the  record  of  the  county  court  being  silent 
on  that  subject,  the  appellant  contends  that 
the  county  court  failed  to  acquire  jurisdic- 
tion of  the  proceedings.  The  statute  (Hiirs 
Code,  g  4063)  in  substance  requires  that  when 
any  petition  shall  be  presented  to  the  county 
court  for  laying  out  a  county  road  it  shall  be 
accompanied  by  satisfactory  proof  that  no- 
tice has  been  given  by  advertisement  posted 
at  the  place  of  holding  the  county  court  and 
also  In  three  public  places  in  the  vicinity  ol 
the  proposed  road.  Had  the  journal  entry 
of  the  county  court  recited  that  satisfactory 
proof  had  been  given  by  advertisement  post- 
ed at  the  place  of  holding  the  county  court, 
and  also  in  three  public  places  In  the  vicinity 
of  the  proposed  road,  it  would  be  presumed 
that  jurisdiction  had  been  acquired,  though 
the  affidavit  »f  posting  was  ambiguous  In  its 
statement  of  facts.  Latimer  v.  Tillamook 
Co.,  22  Or.  291,  29  Pac.  7»4.  It  Is  true  the 
journal  entry  contains  the  following:  "And 
It  satisfactorily  appearing  from  the  proofs 
filed  herein  that  due  notice  of  the  pendency 
of  this  proceeding  has  been  given  as  by  law 
required;"  but  this  is  not  a  recital  of  the  nec- 
essary facts  from  which  the  ultimate  fact 
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Is  established,  but  rather  the  statement  of  a 
legal  conclutrton,  deducible  from  the  presump- 
tive proof  of  facts  not  stated  in  the  record. 
If  the  county  court.  In  the  matter  of  locating 
county  roads,  was  a  court  of  general  Juris- 
diction, and  entitled  to  hare  every  intend- 
ment construed  in  Its  favor,  the  rule  might 
be  otherwise;  but,  in  view  of  its  limited  pow- 
ers, we  do  not  feel  li&e  extending  the  rule  be- 
yond that  announced  in  Latimer  v.  Tllla- 
moolc  Ck>.,  supra.  The  proof  shows  that  the 
notices  were  posted  In  the  vicinity  of  the  pro- 
posed road,  but  it  nowhere  appears  that  the 
places  at  which  they  were  posted  were  pub- 
lic. Such  service  is  constructive^  and  in  all 
-cases  rests  upon  the  presumption  that  the 
party  affected  thereby  has  seen  the  notice 
<Wade,  Notice,  S  1029);  but  this  presumption 
«annot  be  invoked  unless  the  proof  shows 
that  the  notices  have  been  posted  in  public 
places,  and  in  such  manner  as  to  afford  the 
parties  affected  thereby  an  opportunity  of 
seeing  and  reading  them.  There  is  nothing 
to  show  that  these  notices  were  posted  in 
such  a  manner  as  to  be  seen  and  read  by  the 
public,  and  thus  presumptively  brihg  the 
knowledge  of  their  contents  home  to  the 
parties  affected  thereby.  So  far  as  the  proof 
Is  concerned,  they  may  have  been,  like  the 
laws  of  Caligula,  wrlttoi  in  very  small  char- 
acters, and  ^hung  upon  high  pillars,  the  more 
effectually  to  ensnare  the  people.  1  Bl. 
Comm.  46.  The  due  publication  of  these 
notices  was  the  only  means  by  which  the 
county  court  could  acquire  jurisdiction  of  the 
matter,  and,  the  record  failing  to  show  that 
the  method  prescribed  by  the  statute  had 
been  ptirsued,  it  never  acquired  jurlsdlcUon 
to  make  the  order  declaring  the  proposed 
road  a  public  highway,  for  wtilch  reason  the 
judgment  is  reversed,  and  the  cause  remand- 
ed for  such  further  proceedings  as  inay  be 
necessary,  not  inconsistent  with  this  opin- 
ion. 


(27  Or.  268) 

BURGTORF  v.  BENTLET. 

(Supreme  Court  of  Oregon.    July  20,  1895.) 

Appeal— F*iLi'BE  to  iNOLnoB  Testimony  or  Biut. 

OF  PaRTICULABS  IX  THE    RECORD— UaNDAHUS 
AOAIM8T  POBLIC  OPHOBRS— PiSB— CoST«. 

1.  Where  there  is  no  bill  of  exeeptionB  or 
testimony  in  the  record,  the  court  will  consider 
only  whether,  under  the  findings,  appellant  is 
entitled  to  the  relief  asl^ed. 

2.  Hill's  Ann.  Laws,  {  603,  provides  that 
whenever  a  peremptory  mandamus  is  directed 
to  a  public  ofhcer,  commanding  him  to  perform  a 
pabiic  duty,  if  his  refusal  to  do  so  was  without 
jnat  excuse,  the  court  may  impose  a  fine.  Beld, 
that  where  a  trial  court,  in  granting  a  manda- 
mus requiring  a  justice  of  the  peace  to  allow 
an  appeal  and  stay  of  proceedings,  finds  that  the 
justice's  refusal  to  allow  the  same  was  without 
excuse,  but  fails  to  impose  a  fine,  it  will  be  pre- 
sumed that  the  court  found  that  the  justice's 
conduct  was  caused  by  ignorance  of  law,  and 
was  not  prompted  by  bad  faith  or  a  disregard  of 
doty. 

3.  Where,  on  mandamus  to  compel  a  justice 
to  allow  an  appeal  and  stay  of  proceedings,  de- 
fendant interposed  every  legal  obstacle  and  ap- 


pealed from  the  judgment  of  the  trial  court,  he 
should,  if  the  application  is  granted,  be  charged 
with  the  costs  of  both  courts. 

Appeal  from  circuit  court,  Baker  county; 
Morton  D.  Clifford,  Judge. 

Mandamus  by  Herman  Burgtorf  to  com- 
pel W.  H.  Bentley,  a  Justice  of  the  peace,  to 
allow  an  appeal  and  stay  of  proceedings. 
From  a  Judgment  granting  the  application, 
with  one  dollar  damages,  both  parties  ap- 
pealed, but  defendant  abandoned  his  appeal. 
Affirmed. 

J.  L.  Rand,  for  appellant  T.  H,  Crawford, 
for  respondent 

BEAN,  C.  J.  This  is  a  mandamus  proceed- 
ing instituted  for  the  purpose  of  compelling 
the  defendant  tta  Justice  of  the  peace  for 
Baker  City  precinct  In  Baker  county,  to  al- 
low an  appeal  and  stay  of  proceedings  in  a 
certain  action  tried  before  him  in  August 
1894.  An  alternative  writ  was  issued  and 
served,  and  upon  the  return  of  the  defendant 
Jhereto  the  cause  was  tried  by  the  court  be- 
low, without  the  Intervention  of  a  Jury,  and 
from  its  findings  the  facts  appear  to  be  that 
on  August  13,  1894,  a  Judgment  was  rendered 
by  the  defendant  as  Justice  of  the  peace,  in 
an  actiou  of  forcible  entry  and  detainer  pend- 
ing before  him.  in  which  one  Eliza  Geiser 
was  plaintiff,  and  the  petitioner  here  defend- 
ant In  favor  of  the  plaintiff  for  the  restitu- 
tion of  the  premises  in  controversy  and  cost 
of  action.  That  as  soon  as  the  Judgment  was 
announced,  and  before  it  was  entered  in  the 
record,  an  execution  which  had  been  pre- 
viously prejMired  was  signed  by  the  defend- 
ant, and  placed  in  the  hands  of  the  constable 
for  service,  although  the  petitioner  was  pres- 
ent by  his  counsel,  protesting  and  notifying 
the  Justice  and  the  prevailing  party  that  he 
desired  to  appeal  from  such  judgment  Imme- 
diately, and  would  do  so  as  soon  as  the  pa- 
pers could  possibly  be  prepared.  But,  not- 
withstanding the  protest  of  the  petitioner, 
within  an  hour  after  the  Judgment  was  an- 
nounced, and  before  it  was  entered  of  rec- 
ord, and  before  the  papers  for  an  appeal  cotild 
possibly  be  prepai-ed,  the  constable  proceed- 
ed to  comply  with  the  commands  of  the  exe- 
cution, and  forcibly  ejected  the  petitioner 
from  the  premises,  and  delivered  the  posses- 
sion thereof  to  the  said  Eliza  Geiser,  although 
the  petitioner  had  in  fact  been  in  the  quiet 
possession  for  nine  years  prior  thereto,  and 
had  set  that  fact  up  in  his  answer  to  her 
complaint.  That  while  the  constable  was 
engaged  in  the  execution  of  the  writ,  and  be- 
fore the  return  thereof,  Burgtorf  duly  per- 
fected an  appeal  by  giving  notice  and  filing 
the  necessary  undertakings  on  appeal,  and 
for  a  stay  of  execution,  required  by  law,  and 
demanded  of  the  defendant  that  he  allow  the 
appeal  and  recall  the  execution,  which,  with- 
out lawful  excuse,  he  neglected  and  refused 
to  do.  That  after  the  appeal  had  been  pa*- 
fected  the  constable  returned  the  writ  with 
his   proceedings    indorsed   thereon,    showing 
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that  he  had  ejected  the  petitioner,  and  put 
Eliza  Gelser  in  possession  of  the  premises. 
The  court  foUnd  that  the  petitioner  was  dam- 
aged by  reason  of  the  premises  In  the  sum  of 
one  dollar,  and  as  conclusions  of  law  that  he 
was  entitled  to  a  peremptory  mandamus  to 
compel  the  defendant  to  allow  the  appeal  and 
recall  the  execution  as  of  the  13th  of  Au- 
gust, 18SM;  to  one  dollar  damages;  and  costs 
and  disbursements  of  the  proceedings.  A 
judgment  to  that  effect  was  rendered  on  No- 
vember 27,  1894,  and  the  defendant,  without 
complying  therewith,  and  for  the  purpose  of 
staying  its  execution,  on  the  3d  day  of  De- 
cember XKifected  an  appeal  to  this  court 
On  the  27th  of  April,  180D,  the  petitioner  also 
Appealed.  The  defendant  abandoned  his  ap- 
peal by  failing  to  file  a  transcript,  but  the 
petitioner  brings  the  transcript  here,  and  now 
asks  this  court  to  award  him  damages,  to 
which  be  claims  to  be  entitled,  and  Imoose 
a  fine  npon  the  defendant  under  the  provi- 
sions of  section  G03  of  Hill's  Ann.  Laws.  This 
section  provides  that  whenever  a  peremptory 
mandamus  is  directed  to  a  public  officer,  com- 
manding the  performance  of  any  public  duty 
specially  enjoined  by  lawt  if  it  appears  to 
the  court  or  Judge  thereof  that  such  officer 
has,  without  Just  excuse,  refused  or  neglect- 
ed to  perform  the  duty  so  enjoined,  the  court 
may  impose  a  fine  not  exceeding  $500. 

The  proceedings  by  the  Justice  were  un- 
questionably in  violation  of  a  statutory  right 
of  the  petitioner,  but  If  it  be  conceded  that 
tlie  section  quoted  applies  to  a  Judicial  offi- 
'  cer  acting  in  a  Judicial  capacity  in  determin- 
ing the  rights  of  a  private  Individual,  and 
that  the  refusal  of  the  trial  court  to  enforce 
its  provisions  can  be  reviewed  on  appeal, 
there  is  not  enough  in  this  record  to  enable 
us  to  do  so.  Tha:e  is  no  bill  of  exceptions 
or  testimony  in  the' record,  and  the  only  ques- 
tion it  presents  is  whether,  under  the  findings 
of  the  court  below,  the  petitioner  is  entitled 
to  the  relief  he  asks  for  at  the  hands  of  this 
court  The  amount  of  damages  sustained  by 
him  is  conclusively  fixed  by  the  Judgment, 
and  cannot  be  inquired  into  here. 

Upon  the  other  question  the  finding  is  to 
the  effect  that  defendant's  refusal  to  allow 
:;he  appeal  and  stay  of  execution  was  with- 
out excuse,  which  finding,  in  view  of  the  ac- 
tion of  the  trial  court  in  refusing  to  impose 
A  fine  as  provided  in  the  section  referred  to, 
must  necessarily  be  understood  as  meaning 
that  he  thus  acted  without  authority  of  law, 
but  not  in  bad  faith;  and  we  must  therefore 
assume  that  this  conduct  was  either  from  Ig- 
norance of  tbe  law  or  timidity,  and  not  from 
a  desire  to  favor  one  party  to  the  litigation, 
or  to  harass  the  other,  or  from  a  willful  or 
Intentional  disregard  of  duty.  So  that,  al- 
though the  defendant's  conduct  apparently 
merits  the  severest  condemnation,  there  is 
nothing  In  the  record  which  would  Justify  us 
In  imposing  a  fine  upon  the  defendant,  even 
if  it  be  conceded  that,  under  the  proper  cir- 
cumstances, we  would  have  a  right  to  do  so. 


But  having  espoused  the  cause  of  one  of  the- 
parties  by  vigorously  contesting  this  case, 
and  patting  every  possible  legal  obstacle  Id 
the  way  of  an  appeal  from  the  Judgment  ren- 
dered by  him,  even  to  the  extent  of  appeal 
from  the  Judgment  of  the  circuit  court  direct- 
ing the  performance  of  a  plain  duty  enjoined 
by  statute,  he  should  be  mulcted  with  the 
costs  and  expenses,  not  only  of  this  appeal, 
but  of  the  court  below.  The  Judgment  will 
therefore  be  affirmed,  and  the  costs  taxed 
against  him. 


(27  Or.  tm 
BALFOUR  et  al.  v.  BAKER  CITY  GAS  & 
ELECTRIC  LIGHT  CO.  et  al. 
(Supreme  Conrt  of  Oregon.    July  20,  1895.) 

COBPOKATIOSS— WiTBDBAWAI.  OF  FKOaiOTBB— EVI 

DEXOK— SnFFICJBJICT. 

1.  A  promoter  of  a  corporation  cannot,  after 
the  formation  of  the  corporation,  as  contemplat- 
ed in  the  preliminary  subscription,  revoke  his 
subscription,  as  against  a  creditor  of  the  corpo- 
ration, though^  the  other  stockholders  consent. 

2.  On  an  issue  whether  defendant,  a  pro- 
moter of  a  corporation,  withdrew  his  subscrip- 
tion before  the  formation  of  the  corporation,  it 
appeared  that  the  articles  were  filed  in  August, 
and  that,  soon  aftei',  part  of  the  original  sub- 
scribers, with  the  written  consent  of  defendant, 
and  others  who  were  absent,  elected  directors, 
and  completed  the  organization.  Defendant 
claimed  that  his  original  subscription  and  his 
consent  to  the  stockholders'  meeting  were  siglied 
the  previous  May,  and  that  he  withdrew  before 
the  meeting  was  held.  Others  testified  that  the 
papers  were  signed  a  few  days  before  the  arti- 
cles were  filed,  and  the  records  of  the  organi- 
zation showed,  first,  a  copy  of  the  articles;  im- 
mediately following,  the  consent  to  the  stock- 
holders' meeting,  reciting  that  the  signers  were 
subscribers  to  the  capital  stock,  and  fixing  the 
exact  time  and  place  of  meeting;  and,  following 
that  a  list  of  stockholders,  and  the  minutes  of 
the  meeting.  It  also  appeared  that  without  de- 
fendant's subscription  the  company  could  not 
have  been  legally  organized,  for  want  of  a  suffi- 
cient subscription  to  its  capital  stock,  and  that 
defendant's  name  was  entered  on  the  stock 
hooks  after  the  meeting  by  those  whom  he  al- 
leged consented  to  his  previous  withdrawal. 
SeJd,  that  he  did  not  withdraw  before  the  cor- 
poration was  organized. 

Appeal  from  circuit  court,  Baker  county; 
Morton  D.  Clifford,  Judge. 

Action  by  Stephen  Williamson  and  others, 
doing  business  as  Balfour,  Guthrie  &  Co., 
against  the  Baker  City  Gas  &  Electric  Light 
Company  and  others,  to  enforce  a  stockhold- 
er's liability.  From  a  Judgment  for  plain- 
tiffs, defendant  I.  Bloch  appeals.   Afflirmed. 

M.  L.  Olmsted,  for  appellant  W.  F. 
Butcher,  for  respondents; 

BEAN,  C.  J.  This  Is  a  suit  by  a  Judg- 
ment creditor  of  the  Baker  City  Gas  &  Elec- 
tric Light  (Company,  a  corporation,  against 
certain  stockholders,  to  reach  their  lupald 
subscription  to  its  capital  stock,  and  have 
the  same  applied  to  the  satisfaction  of  plain- 
tiffs' Judgment.  The  only  question  here  is 
whether  the  defendant  I.  Bloch  is  liable  as 
a  stockholder  to  the  creditors  of  the  corpo- 
ration.   The  facts  are  that  prior  to  August, 


Digitized  by 


Google 


Or.) 


BALFOUB  t».  BAKER  CITY  GAS  &  ELECTRIC  LIGHT  CO. 


165 


1888,  certain  citizens  of  Baker  City,  desiring 
to  organize  a  corporation  to  fomisli  the  city 
and  Its  inhabitants  with  light,  circulated  a 
snbecriptlon  for  stocli  in  a  corporation  there- 
after to  be  formed  for  that  purpose,  and 
Bloch  signed  the  sama  for  20  shares  of  the 
par  value  of  $50  each.  After  one-half  of  the 
capital  stock  of  the  proposed  corporation  had 
been  thus  subscribed,  and  on  the  16th  day 
of  August,  1888,  articles  of  incorporation 
were  regularly  executed  and  filed.  No  for- 
mal stock  books  were  ever  oi>ened  or  stock 
subscribed  other  than  as  above  mentioned, 
but  on  the  23th  of  August,  1888,  a  portion  of 
the  signers  to  the  preliminary  stock  subscrip- 
tion held  a  meeting  by  the  written  consent 
of  the  others,  and  elected  a  board  of  directors 
for  the  corporation,  and  completed  Its  organi- 
zation. Bloch  was  not  present  at  this  meeting, 
but  was  one  of  the  consenting  parties.  Sub- 
sequently his  name  and  those  of  all  the  oth- 
er subscribers  to  the  preliminary  agreement 
were  entered  as  stockholders  upon  the  stock 
Journal  and  ledger  of  the  company  by  its  of- 
ficers, and  on  the  2lBt  of  November,  1888,  a 
certificate  of  stock  in  favor  of  Bloch  was 
made  oat  and  signed  by  the  president  and 
secretary  of  the  corporation.  If  these  were 
all  the  facts  in  the  case,  defendant's  liability 
woTiId  be  clear,  for  it  may  now  be  accepted 
as  established  by  the  overwhelming  weight 
of  authority  that  an  unconditional  subscrip- 
tion to  the  stack  of  a  proposed  corporation 
takes  effect  and  becomes  irrevocable  upon 
the  birth  of  the  corporation,  nnless  sooner 
revoked.  "Each  subscription,  when  made,'.' 
says  Judge  Davis,  "becomes  a  conditional' 
contract  with  every  other  person  who  may 
subscribe  that  the  amount  subscribed  shall, 
upon  the  formation  of  the  company,  be  paid 
in  accordance  with  the  terms  of  the  subscrip- 
tion; and  when  the  requisite  stock  is  sub- 
scribed, and  the  company  is  duly  organized. 
It  becomes  the  offer  or  basis  of  credit  to  the 
public,  or  to  all  who  may  deal  with  it,  and 
every  subscriber  participating  in  the  organi- 
zation thereby  makes  his  subscription  abso- 
lute, and  is  bound  to  pay  it  according  to  the 
terms  of  the  charter  and  by-laws  of  the  com- 
pany, and  he  can  discharge  his  liability  in  no 
other  way."  Foundry  Co.  v.  Killlan  (N.  0.) 
6  S.  E.  682.  And  in  Machine  Co.  v.  Davis 
(Minn.)  41  N.  W.  1027,  it  Is  held  that  a  sub- 
scriptiMk  by  a  number  of  persons  to  the  stock 
of  a  corporation  thereafter  to  be  formed  by 
them  has  in  law  a  twofold  character.  It  is 
—First,  a  contract  between  the  subscribers 
themselves  to  become  stockholders,  without 
farther  act  on  their  part,  Immediately  on  the 
formation  of  the  corporation;  and,  second,  it 
is  in  the  nature  of  a  continuing  offer  to  the 
proposed  corporation,  which,  upon. acceptance 
by  it  after  its  formation,  becomes,  as  to  each 
■ubscrit>er,  a  contract  between  him  and  the 
corporation.  And  the  authorities  generally 
seem  to  be  to  the  same  effect.  1  Cook,  Stock, 
Stockh.  &  Corp.  Law  (3d  Ed.)  |§  72,  75;  1 
Thomp.  Corp.  $  1170.    And  this  is  the  better 


rule,  although  the  statute  may  provide  for 
the  opening  of  stock  books  by  designated  per- 
sons after  articles  are  filed.  1  Cook,  Stock, 
Stockh.  &  Corp.  Law,  I  57;  1  Thomp.  Corp. 
i  1166;  Railway  Co.  v.  Duncan,  28  Mich. 
130;  RaUroad  Co.  v.  Gifford,  87  N.  I.  294, 
From  an  extended  examination  of  the  au- 
thorities we  take  the  law  to  be  that  when 
the  proposed  corporation  is  formed  as  con- 
templated In  the  preliminary  subscription, 
and  within  a  reasonable  time  thereafter,  the 
subscription,  unless  revoked  in  the  manner 
authorized  by  law,  becomes  irrevocable;  the 
subscriber  a  shareholder,  and  liable  as  such, 
without  any  further  act  on  his  part.  Power 
Co.  V.  Johnson  (CaL)  29  Pac.  120;  Road  Co. 
V.  Lancaster,  79  Ky.  552;  Real-Estate  Co.  v. 
Tower,  156  Mass.  82,  30  N.  E.  465;  Machine 
Co.  V.  Davis  (Minn.)  41  N.  Wi  1026.  But  it 
Is  said  for  the  defendant  that  the  prelimi- 
nary subscription  and  his  consent  to  a  meet- 
ing of  the  stockholders  for  the  election  of  di- 
rectors were  each  signed  by  him  some  months 
before  the  articles  of  incorporation  were  exe- 
cuted or  filed,  and  that  before  the  formation 
of  the  coriwration  he  notified  Messrs.  Parker 
and  Hyde,  the  promoters  thereof,  that  he 
could  and  would  not  take  any  stock  in  the 
proposed  corporation.  It  seems  to  be  agreed 
that  Bloch  did  seek  to  be  relieved  from  his 
subscription  a  short  time  after  it  was  made, 
and  that  the  two  principal  promoters  of  tbe 
enterprise,  who  afterwards  became  president 
and  secretary  of  the  corporation,  consented 
thereto,  and  agreed  to  divide  his  stock  among 
the  other  shareholders,  and  for  that  reason 
no  call  was  ever  made  upon  him  by  the  com- 
pany for  the  payment  of  his  stock.  But  the 
main  question  is  whether  hie  attempted  with- 
drawal was  before  or  after  the  organization 
of  the  corporation.  If  it  was  after  such  or- 
ganization, it  was  of  no  force  or  effect  what- 
ever as  to  the  creditors  of  the  company,  be- 
cause his  contract  or  liability  as  a  stockhold- 
er became  binding  and  irrevocable,  as  to 
them,  when  the  company  was  formed.  Nor 
could  the  agents  of  the  corporation,  by  their 
consent  to  his  withdrawal,  relieve  him  from 
such  liability.  1  Mor.  Priv.  Corp.  {  109.  In 
Hawley  v.  Upton,  102  U.  S.  316,  the  rule  is 
thus  stated  by  Mr.  Chief  Justice  Walte:  'It 
cannot  be  doubted  that  one  who  has  become 
bound  as  a  subscriber  to  the  capital  stock  of 
a  corporation  must  pay  his  subscription  if  re- 
quired to  meet  the  obligations  of  the  corpora- 
tion. A  certificate  in  his  favor  for  the  stock 
Is  not  necessary  to  make  him  a  subscriber. 
AH  that  need  be  done,  so  far  as  creditors  are 
concerned,  is  that  the  subscriber  shall  have 
bound  himself  to  become  a  contributor  to  the 
fund  which  the  capital  stock  of  the  corpora- 
tion represents.  If  such  an  obligation  exists 
the  courts  can  enforce  the  contribution  when 
required.  After  having  bound  himself  to  con- 
tribute, he  cannot  be  discharged  from  the 
obligation  he  has  assumed  until  the  contribu- 
tion has  actually  been  made,  or  the  obligation 
in  some  lawful  way  extinguished."    The  orlg- 
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tnal  stock  Bnbscrlptlon  wna  not  produced  on 
the  trial,  having  been  lost  or  mislaid;  and 
hence  we  do  not  liaye  its  date,  if  it  was  dat- 
ed, to  aid  us  in  determining  the  time  at  which 
it  was  signed,  but  must  determine  this  ques- 
tion, as  well  as  the  time  of  Bloch's  attempted 
withdrawal,  from  the  indefinite  and  shadowy 
recollection  of  witnesses,  and  the  admitted 
facts  and  probabilities  of  the  case. .  The  de- 
fendant testifies  quite  positively  tliat  he  sign- 
ed both  it  and  the  consent  to  the  stockhold- 
ers' meeting  in  May  or  June  before  the  or- 
ganization of  the  cori)oration,  but  the  weight 
of  testimony  is  against  him  on  this  point, 
and  it  seems  to  us  his  recollection  Is  at  fault 
The  great  weight  of  the  oral  testimony  is 
tltat  the  preliminary  subscription  was  signed 
a  few  days  before  the  articles  were  filed,  and 
in  contemplation  of  the  Immediate  organiza- 
tion of  the  company;  and  we  have  no  doubt 
the  consent  to  the  stockholders'  meeting  was 
signed  by  Bloch  after  the  articles  were  filed, 
and  copied  in  the  record  of  the  company. 
The  records  of  the  organization  of  the  com- 
pany is  of  Itself  such  persuasive  evidence  on 
this  point  as  to  prevail  over  the  mere  indis- 
tinct recollection  of  witnesses  testifying  from 
memory  to  transactions  occurring  five  or  si^ 
years  before.  The  first  entry  in  this  record 
is  a  copy  of  the  articles  of  incorporation,  im- 
mediately following  which,  and  commencing 
at  the  top  of  the  succeeding  page,  is  the  con- 
sent to  the  stockholders'  meeting,  signed  by 
Bloch  and  others,  and  which  recites  that  the 
parties  signing  are  subscribers  to  the  capital 
stock  of  the  corporation.  Following  this  is 
a  list  of  stockholders,  and  the  minutes  of  the 
meeting  of  August  25th.  The  original  con- 
sent to  the  stockholders*  meeting  being  in  the 
record  l>ook  immediately  following  the  copy 
of  the  articles  of  incorporation  and  preced- 
ing the  minutes  of  the  meeting,  is  almost  con- 
clusive proof  that  it  was  written  in  the  book 
and  signed  by  the  parties  after  the  articles 
of  Incorporation  were  not  only  executed  and 
filed,  but  copied  in  the  record.  And,  be- 
sides, this  written  consent  is  for  a  stockhold- 
ers' meeting  to  be  held  on  the  25th  of  Au- 
gust, 1888,  and  at  a  particular  place.  If  the 
preliminary  subscription  for  stock  and  con- 
sent to  the  stockholders'  meeting  had  been 
signed  at  the  time  claimed  by  the  defendant, 
it  is  highly  improtmble  that  one  would  have 
been  on  a  loose  sheet  of  p^er  and  the  other 
in  a  record  Ix>ok;  and  it  is  still  more  im- 
probable that  the  consent  to  the  stockholders' 
meeting  of  a  corporation  thereafter  to  be 
formed,  signed  In  May  or  June,  would  liave 
fixed  the  date  of  such  meeting  on  the  25th  of 
August  following.  For  this  reason,  as  well 
as  the  place  at  which  it  appears  in  the  rec- 
ords of  the  company,  we  think  it  must  be 
taken  as  one  of  the  established  facts  in  this 
case  that  defendant  gave  his  written  consent 
as  a  stockholder  to  the  first  meeting  of  the 
shareholders  of  the  company  for  the  purpose 
of  organization,  after  the  articles  of  incorpo- 
ntloa  were  filed,  and  that,  therefore,  he  was 


acting  as  a  shareholder,  and  to  that  extent 
participated  in  the  organization  of  the  com- 
pany. And,  besides,  without  his  subscrip- 
tion, the  company  could  not  have  been  legally 
organized,  for  want  of  a  sufficient  subscrip- 
tion to  its  capital  stocic 

The  undisputed  facts  in  the  case,  as  well 
as  the  great  preponderance  of  evidence  and 
the  general  probabilities,  clearly  indicate  to 
our  minds  that  defendant's  attempted  with- 
drawal must  have  been  after  the  organiza- 
tion of  the  corporation,  otherwise  the  com- 
pany could  not  have  l>een  organized,  his  sig- 
nature would  not  appear  to  the  consent  for  a 
stockholders'  meeting,  nor  is  it  likely  that 
his  name  would  have  been  entered  <m  the 
books  of  the  company  as  a  stockholder  by 
one  of  the  very  parties  who  be  claims  con- 
sented to  his  release;  nor  would  a  certificate 
of  stock  have  been  made  out  in  his  name 
tiiree  months  after  the  organization,  signed 
by  all  the  parties  whom  he  claims  consented 
to  liis  withdrawal.  Assuming,  therefore,— 
but  without  deciding,— that  a  subscriber  to 
the  stock  of  a  proposed  corporation  may  with- 
draw his  subscription  before  the  formation  of 
the  corporation  without  the  consent  of  all  the 
other  subscribers,  we  are  clear  that  from  this 
record  the  facts  do  not  Justify  the  applica- 
tion of  the  rule,  and  the  decree  must  be  af- 
firmed. 


(12  Wash.  476) 
BENJAMIN  T.  PUGET  SOUND  COMMER- 
CIAL CO.  et  al. 
(Supreme  Court  of  Washington.    July  30,  1895.) 

C01ITB1.CT  TO  Flo^t  Stuamdbd  Ship— BRBi.oa— 
Dahaoes— Possible  Proffib. 
Where  the  captains  of  two  tugs  agreed 
with  the  owner  of  a  stranded  ship  to  try,  for 
a  certain  sum,  to  float  her,  but  did  not  guaranty 
to  do  so.  and  they  made  an  unsuccessful  at- 
tempt, wherein  each  tug  brolie  its  hawser,  and, 
before  other  tugs  could  be  secured,  a  storm  arose 
which  drove  the  ship  so  far  ashore  that  it  was 
impossible  to  float  her,  they  are  not  liable  to 
the  shipowner  for  the  difference  in  value  of 
the  wreck  and  the  ship  if  floated. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  A.  O.  Benjamin  against  the  Puget 
Sound  Commercini  Company  and  another  for 
damages  for  breach  of  contract.  Judgment 
was  rendered  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Greene  &  Turner,  for  appellant  Struve, 
Allen,  Hughes  &  McMlcken,  for  respondents 

SCOTT,  J.  This  is  an  appeal  from  a  Judg- 
ment of  nonsuit  In  July,  1890,  the  bark 
Savona  was  wrecked  on  Dungeness  Spit. 
About  two  weeks  after  that  the  appellant  en- 
tered into  an  oral  contract  with  respondents, 
each  of  whom  owned  a  tug  boat  providing 
that  said  tugs  should,  at  a  certain  time,  pro- 
ceed to  where  said  Imrk  was  wrecked,  and. 
at  a  time  and  in  a  manner  specified,  poll  up- 
on her,  for  the  purpose  of  moving  her  inta 
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deep  wat^.  The  question  to  be  determined 
is  -whether  the  appellant  had  introduced  any 
teatimony  entitling  him  to  recover.  The  facts 
are  substantially  as  follows:  The  bark  had 
been  condemned  as  a  wreck  by  the  under- 
writers, and  sold  as  such  at  public  auction  to 
one  Bartlett,  about  a  week  prior  to  the  mak- 
ing of  the  contract  The  appellant  pur- 
chased the  wreck  from  Bartlett  for  $1,000, 
and  put  men  at  work  in  the  hold,  and  re- 
moved a  large  portion  of  the  ballast  This 
work,  and  all  other  done  upon  the  bark,  to 
prepare  her  for  being  pulled  .;ut  of  her  bed 
and  pat  afloat,  was  done  prior  to  the  making 
of  the  contract  In  order  to  engage  the  serv- 
ices of  the  tugs,  ^pellant  went  to  Port  Town- 
send,  where  he  first  approached  Captain 
Crove,  of  the  tug  Tyee.  After  talking  with 
liim,  the  two  saw  Captain  Struve  of  the  tug 
Wanderer.  As  to  what  was  said  relating  to 
the  contract,  appellant  testified  as  follows: 
"I  asked  Captain  Gove  if  he  would  agree  to 
pull  her  off,  provided  the  Wanderer  would; 
if  I  could  make  a  contract  with  them  to  pull 
her  off  for  so  much  money,  or  in  case  they 
failed  of  course  they  got  nothing.  He  said 
they  would  not  pull  in  that  way,  but  that 
they  would  go  down  and  give  me  a  pull,  both 
vessels  pulling  at  the  same  time— pulling  to- 
gether.—for  five  hundred  dollars,  and  if  I  was 
sure  about  taking  her  off  of  course  that  was 
Boniething  I  knew  better  about  than  they  did, 
but  that  they  would  render  me  the  best  serv- 
ice that  they  had.  They  would  pull  their 
very  best,  in  a  good  and  seamanlike  manner, 
for  the  stun  of  five  hundred  dollars.  It  was 
specially  agreed  that  they  were  to  be  there 
an  hour  before  the  tide  was  high."  And  on 
cross-examination  the  witness  testified  as  fol- 
lows: "He  [Gove]  stated  he  would  see  Cap- 
tahi  Struve,  and  see  what  he  could  do  about 
it.  I  says,  *I  would  like  to  have  you  make 
the  bargain  to  have  you  pull  her  off  for  so 
much.'  Q.  You  asked  him  to  name  the  fig- 
ures, what  he  would  pull  her  off  for, — so  much 
if  he  puUed  her  off,  and  so  much  if  he  did 
not?  A.  Tes,  I  did,  in  the  course  of  the  con- 
versation, I  think,  say  that  I  would  give  them 
five  hundred  dollars  each  if  they  would  agree 
to  pull  her  off.  *  •  •  He  said  he  would  not 
agree  to  any  such  thing.  He  would  not 
agree  to  pull  her  off  there.  He  would  agree 
to  go  there  and  give  me  a  pull,  with  both 
boats  togetho:,  for  two  hundred  and  fifty  dol- 
lars apiece.  Q.  Now,  Captain  Gove  declined 
to  take  a  proposition  to  go  down  there  and 
pull  and  get  paid  five  hundred  dollars  if  they 
succeeded?  A.  Captain  Gove  says,  'I  have 
got  my  hawser  under  the  deck.'  He  says,  'It 
is  more  bother  to  me  to  take  it  up  than  it 
would  be  worth.'  He  says,  'I  would  not  take 
it  out  for  one  hundred  dollars.'  He  says,  'We 
will  go  and  pull  for  two  hundred  and  fifty 
dollars  apiece.'  Q.  He  refused  to  accept  your 
proposition  to  go  and  pull  for  five  hundred 
dollars  if  he  succeeded?  A.  Yes.  Q.  And 
finally  he  said  he  wouW  go  and  pull  for  two 
hundred  and  fifty  dollars  apiece,  and  you  take 


your  chances?  A.  Yes,  sir.  Q.  Now,  in  tliat 
connection,  I  understood  you  when  you  tes- 
tified before,  you  stated  that  he  said  be  would 
take  two  hundred  and  fifty  dollars,  and  both 
pull  together  on  tliie  vessel,  and  you  take  your 
chances  of  their  getting  it  off,  but  that  he 
would  not  go  and  pull  for  five  hundred  dollars 
contingent  upon  their  getting  off.  Is  that 
right?  A.  He  would  not  take  any  chances  on 
pulling  it  off.  He  did'nt  know  anything 
about  it  He  says,  'You  know  all  about  it; 
you  can  take  the  chances.'  He  says,  'We  will 
go  and  pull  upon  her  for  two  hundred  and 
fifty  dollars  apiece,  pull  all  together,  and  give 
you  a  good  pull.'  Q.  And  you  take  the  chan- 
ces? A.  Yes;  take  the  chances  of  being  able 
to  pull  her  off,— of  the  boats  being  able  to  pull 
her  off."  The  witness  then  testified  that  an 
arrangement  was  made  with  the  two  captains 
substantially  on  the  terms  above  stated;  that 
they  were  to  go  to  Dungeness  Spit  on  the  aft- 
ernoon of  that  day,  before  high  tide,  and  that 
they  were  to  attach  their  hawsers  to  said 
bark  and  pull  together  at  extreme  high  tide. 
He  testified  that  they  were  from  half  an  hour 
to  an  horn-  late  in  arriving,  and  that  they  did  - 
not  pull  together  or  pull  properly,  and  that 
each  of  the  tugs  broke  its  hawser.  It  ap- 
pears thali  the  wreck  was  lying  in  several 
feet  of  water,  upon  a  sand  and  clay  bottMn, 
In  which  it  had  formed  a  bed.  The  depth 
and  character  of  this  bed  were  not  described 
by  any  of  the  witnesses,  and  it  does  not  ap- 
pear that  any  examination  was  made  with 
respect  thereto.  Appellant  further  testified 
that  if  the  tugs  had  pulled  according  to  agree- 
ment he  thought  the  bark  could  have  been 
fioated,  and  that,  before  he  could  secure  the 
services  of  other  tug  boats,  the  tide,  accom- 
panied by  heavy  ground  swells,  drove  the 
bark  upon  the  shore,  with  her  stern  upon  the 
rocks.  In  such  a  manner  that  It  was  Impossi- 
ble to  thereafter  float  or  save  her;  also,  that 
if  she  had  been  floated  she  would  have  been 
worth  about  $30,000,  and  that  was  the  amount 
he  sought  to  recover  In  this  action.  No  proof 
was  offered  of  any  other  element  of  damages, 
.and  the  sole  questions  presented  on  this  ap- 
peal are,  were  the  damages  which  appellant 
sought  to  recover  within  the  contemplation 
of  the  parties,  and  were  said  damages  cer- 
tain as  the  consequence  of  a  breach  of  the 
contract? 

A  great  many  cases  have  been  cited  by  ap- 
pellant to  support  his  contoitlon  that  the  val- 
ue of  the  vessel  afloat  was  the  measure  of 
his  damages,  but  after  an  examination  there- 
of we  do  not  think  they  sustain  his  conten- 
tion. The  general  rule  is  that  the  injured 
party  Is  entitled  to  recover  all  his  damages, 
including  gains  prevented  and  losses  sus- 
tained; but  the  damages  must  be  such  as 
may  fairly  be  supposed  to  have  entered  Into 
the  contemplation  of  the  parties  when  they 
made  the  contract;  that  is,  must  be  such  as 
might  naturally  be  expected  to  follow  its  vio- 
lation; and  they  must  be  certain  both  in 
their  natm'e  and  in  respect  to  the  cause  from 
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which  they  proceed.  Griffin  v.  Colver,  16  N. 
Y.  480;  1  Suth.  Dam.  pp.  93,  94.  We  think 
!t  appears  by  the  testimony  of  appellant  that 
the  damages  sought  to  be  recovered  in  this 
action  were  not  within  the  reasonable  con- 
templation of  the  contracting  parties,  as  a 
consequence  of  a  breach  of  the  contract,  but 
were  in  fact  expressly  excluded  therefrom. 
His  own  testimony  shows  that  the  masters 
of  the  tug  boats  positively  refused  to  make  a 
contract  to  pull  oft  the  wreck,  and  that  they 
would  not  take  any  chances  on  pulling  her  off, 
and  it  thus  appears  that  they  meant  to  ex- 
clude from  the  agreement  every  contingency 
respecting  the  ability  of  the  tugs  to  pull  off 
the  wreck.  They  were  not  willing  to  even 
risk  their  compensation  upon  such  an  uncer- 
tain result;  much  less  can  it  be  said  that 
they  intended  to  assume  a  liability  to  pay 
for  the  value  of  the  vessel  afloat,  in  case  of 
a  breach  of  the  contract  on  their  part.  It  is 
well  known  that  for  such  salvage  service  the 
compensation  usually  awarded  is  a  large  pcNr- 
Iflon  of  the  value. of  the  property  saved.  It  Is 
unreasonable  to  suppose  that  the  respondents 
would  contract  with  reference  to  such  a  lia- 
bility, unless  they  believed  that  the  wrecked 
vessel  was  in  such  a  condition  and  so  situ- 
ated thai)  she  could  be  pulled  from  her  bed 
with  the  combined  power  of  the  two  tugs  ap- 
plied at  the  proper  time  and  in  the  proper 
manner.  That  they  at  least  had  grave  doubts 
of  this  is  apparent  from  the  language  em- 
ployed by  the  parties.  Under  the  contract  ia 
question,  the  only  proximate  damages  with- 
in the  contemplation  of  the  parties  which 
could  arise  from  a  breach  of  the  contract 
would  be  the  expenses  Incurred  by  the  plain- 
tiff upon  the  faith  thereof,  and  possibly  the 
difference,  if  any.  In  the  value  of  the  wreck 
Immediately  befcwe  and  aftM  the  time  fixed 
for  the  performance.  But  the  evidence  shows 
that  all  labor  and  expense  incurred  by  the 
plalntifT  was  prior  to  the  making  of  the  con- 
tract in  quefitl<«,  and  that  no  further  ex- 
penses were  Incurred  upon  the  faith  of  such 
contract  Indeed,  plaintiff  does  not  seek  to 
recover  any  damages,  except  the  difference 
between  the  value  of  the  wreck  and  the  value 
of  the  vessel  afloat,  and  makes  no  contention 
that  he  has  offered  proof  to  sustain  any  other 
measure  of  damages.  The  action  upon  the 
part  of  the  appellant  Is  substantially  one  to 
recover  his  expected  profits  trom  the  transac- 
tion, and  If  It  had  proven  successful  the  dif- 
ference between  the  value  of  the  vessel  afloat 
and  her  cost  as  a  wreck,  with  the  expense  in- 
curred for  her  removal,  would  have  represent- 
ed his  profit  In  certain  cases,  anticipated 
profits  may  be  recovered  in  case  of  a  breach 
of  contract,  but  we  have  not  been  able  to  find 
any  case  where  such  expected  profits  were  al- 
lowed where  they  were  as  uncertain  and  spec- 
ulative as  in  this  case.  Of  course,  the  pow- 
er of  the  tugs  may  be  said  to  have  been 
known  to  the  respondents,  but  It  did  not  ap- 
pear that  any  of  the  parties  knew  anything 
as  to  the  character  of  the  resistance  to  be 


overcome.  The  depth  of  the  bed  or  cradle  in 
which  the  bark  lay  was  not  shown,  or  the 
character  of  the  earth,  or  its  lateral  thickneas. 
The  law  on  this  subject  is  aptly  expressed 
by  the  supreme  court  of  the  United  States  in 
the  case  of  Howard  v.  Manufacturing  Co., 
139  U.  S.  199.  11  Sup.  Gt  500,  in  the  follow- 
ing language:  "The  grounds  upon  which  the 
general  rule  of  excluding  profits,  In  estimat- 
ing damages,  rests,  are:  (1)  That  In  the 
greater  number  of  cases  such  unexpected  prof- 
its are  too  dependent  upon  numerous,  uncer- 
tain, and  changing  contingencies  to  constitute 
a  definite  and  trustworthy  measure  of  actual 
damages;  (2)  because  such  loss  of  profits  is 
ordinarily  remote,  and  not,  as  a  matter  of 
course,  the  direct  and  Immediate  result  of  the 
nonfulfillment  of  the  contract;  (3)  and  be- 
cause, most  frequently,  the  engagement  to 
pay  such  loss  of  profits.  In  case  of  default  In 
the  performance,  is  not  a  part  of  the  contract 
Itself,  nor  can  It  be  Imjrfled  from  its  nature 
and  terms."  We  are  of  the  opinion  that  the 
court  rightly  held,  when  appellant  rested,  that 
there  was  no  evidence  which  would  warrant 
a  recovery.  Consequently  the  motion  for  a 
nonsuit  vras  well  taken.     Affirmed. 

HOIT,  C.  J.,  and  ANDERS  and  GORDON, 
33^  concur. 


(U  Wash.  4S8) 
SLATER  V.  STEVENS  COUNTY  BANK 
et  al. 

(Supreme  Court  of  Washington.  July  30,  1895.) 
Apfealablb  Orders — Assiokee  roB  Creditobs— 

COMPBKBATIOK— OCDUOTIOK  Or  DEBT 
TO  ASSIONOB. 

l._An  order  fixing  a  tmstee's  compensation, 
made  In  a  suit  brought  by  him  to  determine  the 
riehts  of  creditors,  is  appealable,  though  no  ap- 
peal Is  taken  from  the  decision  in  the  main  case. 

2.  The  objection  that  respondent's  excep- 
tions to  a  referee's  report  were  not  suQcient  to 
entitle  the  trial  court  to  pass  on  it  cannot  be 
raised  for  the  first  time  on  appeal. 

3.  In  fixing  the  compensation  of  a  trustee 
for  creditors,  the  attention  which  he  gave  to 
his  duties  should  be  considered. 

4.  In  fixing  the  compensation  of  a  trustee 
•of  a  bank  for  the  benefit  of  its  creditors,  it  is 

error  to  deduct  therefrom  the  amount  of  his  note 
to  the  bank  without  giving  him  a  chance  to 
prove  that  he  has  a  defense  thereto. 

Appeal  from  superior  court,  Stevens  coun- 
ty; Jesse  Arthur,  Judge. 

Action  by  John  B.  Slater,  trustee,  against 
the  Stevens  County  Bank  and  others  to  deter- 
mine the  respective  rights  of  the  creditors  of 
defendant  bank.  Pending  the  suit,  plaintiff 
resigned  as  trustee,  and  from  an  order  fixing; 
his  compensation  he  appeals.     Reversed. 

Turner,  Graves  &  McKlnstry,  for  appel- 
hint  ,  Wm.  J.  Galbraith  and  H.  G.  Klrkpat- 
rick,  for  respondents. 

SCOTT,  3.  The  appeal  in  this  case  in- 
volves the  right  to  and  amount  of  compensa- 
tion to  the  appellant  for  his  services  as  as- 
signee of  the  Stevens  County  Bank.  The  re- 
spondents move  to  dismiss  the  appeal  on  U>« 
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ground  that  thla  canrt  has  no  Jurisdiction, 
the  matter  of  the  compensation  of  the  as- 
signee being  Involved  in  and  a  part  of  the 
main  cause,  and  therefore  not  separately  ap- 
pealable. This  point  was  decided  by  the 
court  contrary  to  respondents'  contention  In 
Thompson  t.  Lumber  Co.,  5  Wash.  527,  32 
Pac.  536.     The  motion  is  denied. 

On  the  application  of  appellant  for  compen- 
sation for  his  services,  the  court  appointed 
a  referee  to  take  testimony  and  make  find- 
ings with  reference  thereto.  A  hearing  was 
had,  and  the  referee  found  that  he  was  enti- 
tled to  $2,500  as  compensation.  An  order 
was  made  reopening  the  matt»  for  the  pur- 
pose of  taking  further  testimony,  and  upon 
the  taking  of  such  testimony,  the  referee 
found  that  appellant  was  entitled  to  not  less 
than  $2,000.  Exceptions  were  taken  to  this 
report,  and  upon  a  hearing  before  the  court 
the  material  findings  of  the  referee  were  in 
part  reversed,  and  the  remainder  modified, 
and  the  court  found  that  a  certain  note  for 
(500  and  Interest,  executed  to  the  bank  by 
appellant  and  one  other  party,  was  sufilclent 
compensation  tcx  his  services,  and  this  ap- 
peal was  prosecuted  from  such  decision.  It 
is  contended  by  appellant  that  there  were  no 
Bufflcient  exceptions  taken  by  the  respond- 
ents to  the  report  of  the  referee  to  entitle  the 
lower  court  to  pass  upon  the  same,  but  it  does 
not  appear  that  any  objection  was  made  up- 
on this  ground  at  the  hearing,  and  for  this 
reason  the  point  is  not  available  here. 

This  leaves  to  be  determined  only  a  ques- 
tion of  fact,  and  has  Involved  a  consideration 
of  all  the  testimony  and  the  various  findings 
of  the  referee  and  court  thereon.  After  read- 
ing and  considering  the  same,  we  are  not 
satisfied  with  the  conclusion  reached  in  ei- 
ther Instance.  A  good  deal  of  testimony  was 
introduced,  pro  and  con,  as  to  the  value  of 
such  services,  and  it  was  contended  on  the 
part  of  respondents  that  appellant  had  been 
so  negligent  in  attending  to  the  duties  of  his 
trust  that  he  should  not  be  allowed  any  com- 
pensation. The  referee  found  that  be  had 
not  been  negligent  and  the  court  in  effect 
found  that  he  had  been  grossly  negligent. 
We  are  inclined,  to  think  that  appellant  had 
not  given  that  attention  to  his  duties  which 
the  creditors  of  the  concern  had  a  right  to 
demand,  and  this  should  be  taken  into  con- 
sideration in  fixing  his  compensation.  It 
would  serve  no  good  purpose  to  set  forth  the 
various  contentions,  and  the  testimony  bear- 
ing thereon  necessary  to  a  complete  under- 
standing of  the  matter,  in  detaU.  We  do  not 
think  it  appears  that  appellant  was  culpably 
negligent  in  the  iiremises.  If  he  was,  of 
course,  he  should  not  be  allowed  any  compen- 
sation. We  are  also  of  the  c^inion  that  $1,- 
250,  one-half  of  the  original  sum  fixed  by  the 
referee,  should  be  allowed  him. 

It  is  further  claimed  by  appellant  that  he 
had  a  defense  to  the  note  in  question,  and  It 
does  not  appear  that  he  had  any  opportunity 
to  try  the  qoestion  as  to  his  liability  thereon. 


Such  being  the  case,  the  note  should  not  be 
deducted  from  the  amount  allowed  him  with- 
out a  hearing,  and  the  cause  is  remanded  for 
the  purpose  of  permitting  the  respective  par- 
ties to  form  an  issue  as  to  this  matter  and 
have  the  same  tried  and  determined,  if  the 
appellant  shall  so  elect,  and  whatever  amount 
he  is  called  upon  to  pay  thereon  may  be  de- 
ducted from  the  $1,250  allowed  him  as  com- 
pensation, and  payment  thereof  may  be  with- 
held until  the  matter  of  Ms  liability  on  said 
note  is  disposed  of.  Reversed  and  remanded 
accordingly. 

HOYT,   0.  J.,  and   DUNBAB,   ANDERS, 
and  QORDON,  JJ.,  concur. 


(12  Wasb.  362) 
WILLIAMS  V.  SHOUDY,  County  Treasurer. 
(SuDreme  Court  of  WasUngton.    July  20, 1885.) 

IlMUSCTlON— PaTMEST    OF    CODNTI    WaBRANTS — 

Vaudation  bt  Sdbsbqubkt  Election. 

1.  A  decree  enjoining  the  payment  of  county 
warrants  as  issued  in  excess  of  the  authorized 
indebtedness,  without  a  vote  of  the  people,  be- 
icomes  ineffectual,  on  the  warrants  being  vali- 
dated by  a  subsequent  vote. 

2.  In  an  election  to  validate  warrants  is- 
sued by  a  county  tor  current  expenses,  the  bal- 
lots need  not  give  the  date  of  the  warrants, 
where  the  time  during  which  they  were  issuea 
was  set  out  in  the  resolution  directing,  and  the 
notice  of,  the  election. 

3.  In  an  election  to  validate  county  indebt- 
edness, the  resolution  directing  the  election  re- 
quired the  polls  to  be  kept  open  from  9  a.  m.  to 
7  n.  m.  The  notice  of  the  election  specified 
from  9  a.  m.  to  6  p.  m.  The  polls  were,  in  fact, 
kept  ooen  until  7  p.  m.  Bda,  that  the  election 
would  not  be  deemed  invalid,  in  the  absence  of 
a  showing  that  the  election  would  have  been 
different  but  for  the  discrepancy  between  the 
notice  and  the  resolution. 

4.  Illegal  county  warrants,  subsequently 
ratified  and  validated  by  a  vote  of  the  people, 
bear  interest  as  though  they  were  valid  at  their 
inception. 

Appeal  from  superior  court,  Kittitas  county; 
Carroll  B.  Graves,  Judge. 

Application  for  a  writ  of  mandamus  by  P. 
A  Williams  against  Dexter  Shoudy,  treas- 
urer of  Kittitas  coimty.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Wager  &  Graves,  for  appellant  Alfred  K. 
Buell,  R.  E.  Moody,  and  Bnrke^  Shepard  & 
Woods,  for  respondent 

GORDON,  J.  The  appellant  is  treasurer  of 
Kittitas  county.  Wash.  The  respondent,  be- 
ing the  owner  and  holder  of  certain  warrants 
of  said  county,  aggregating  the  stun  of  $375, 
drawn  on  the  general  fund  and  issued  for 
the  current  expenses  of  the  county  during 
the  years  1890  and  1891,  all  of  which  had, 
prior  to  October  24,  1891,  been  presented  for 
payment  and  Indorsed,  "not  paid  for  want  of 
funds,"  made  an  application  in  the  lower  court 
for  a  writ  of  mandate  against  the  appellant, 
requiring  him  to  pay  said  warrants,  together 
with  interest  thereom  at  10  per  cent  firopi 
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the  several  dates  of  presentation  and  indorse- 
ment His  afiidaTit  in  support  of  said  appli- 
cation, In  addition  to  what  has  been  already 
stated,  sets  forth  that,  at  the  time  of  the  issu- 
ance of  said  warrants,  the  valid  indebtedness 
of  said  county  was  equal  to  1%  per  cent,  of 
the  taxable  property  therein,  as  shown  by  the 
last  assessment  for  state  and  county  pur- 
poses made  previous  to  such  assessment;  that 
the  indebtedness  for  which  said  warrants 
were  issued  was  attempted  to  be  incurred 
without  the  assent  of  three-fifths  of  the  voters 
of  said  county  voting  at  an  election  held  for 
that  purpose,  but  that  otbei-wise  said  war- 
rants would  be  valid  claims  against  said  coun- 
ty. The  affidavit  further  sets  out  that  the 
board  of  county  commissioners  of  the  county 
had  passed  a  resolution,  for  the  purpose  of 
submitting  to  the  voters  of  the  county  the 
question  of  the  ratification  of  certain  indebt- 
edness attempted  to  be  incurred  by  said  coun- 
ty by  issuing  warrants  on  the  general  fund 
for  the  current  running  expenses,  to  the 
amount  of  $81,CK>4.25,  between  the  24th  of 
Februaiy,  1890,  and  the  8th  of  December, 
1891,— which  resolution  of  the  board  is  set  out 
in  full  in  said  affidavit  Said  affidavit  further 
shows  that  notice  of  the  election  was  given 
as  provided  by  law,  and  an  election  was  duly 
had,  whereat,  by  more  than  three-fifths  of  the 
votes  cast,  the  attempted  incurring  of  said 
indebtedness  by  said  county,  as  aforesaid, 
was  ratified;  and  that  respondent's  warrants 
were  among  the  number  validated  at  said 
election;  that  they  thereby  became  valid 
claims  against  the  county;  that  the  same  had 
been  presented  to  the  appellant,  as  treasurer, 
and  payment  thereof  demanded;  that,  al- 
though appellant  at  the  time  of  such  presenta- 
tion and  demand,  had,  and  at  all  times  has 
liad,  as  treasurer,  sufficient  funds  to  pay  the 
same,  applicable  to  such  payment,  appellant 
neglects  and  refuses  to  cause  the  same  to  be  - 
paid.  An  alternative  writ  issued  asprayedfor. 
For  a  return,  appellant  admitted  all  of  the 
allegations  contained  in  the  affidavit  herein 
referred  to,  except  that  respondent's  warrants 
were  validated;  and  affirmatlv-ely  set  up  as 
a  reason  for  not  paying  said  warrants:  (1) 
That  his  predecessor  had  been  enjoined,  at 
the  suit  of  cme  S.  T.  Packwood,  from  paying 
certain  warrants  issued  by  said  county, 
among  which  respondent's  warrants  were  in- 
cluded; (2)  that  the  warrants  yrere  invalid 
at  the  time  of  their  issuance,  and  were  not 
validated  at  said,  election,  for  the  reason  that 
the  dates  between  which  the  warrants  sought 
to  be  validated  were  issued  were  not  set  forth 
in  the  ballots  voted  at  said  election;  (3)  that 
said  warrants  were  not  validated  at  said  elec- 
tion, for  the  reason  that  the  resolution  of  the 
board  of  commissioners  providing  for  the  elec- 
tion required  that  the  polls  should  be  kept 
open  from  9  a.  m.  until  7  p.  m.,  while  the 
notice  of  election  as  published  provided  that 
the  polls  should  be  kept  open  from  9  a.  m. 
until  6  p.  m.  (appellant  admitted  in  his  re- 
turn, bowever,  that  the  polls  at  said  election 


were  actually  kept  open  untU  7  p.  m.);  (4> 
that,  even  If  respondent  is  entitled  to  have 
said  warrants  paid,  he  is  entitled  only  to  the 
face  of  the  warrants,  and  not  to  Interest 
thereon  at  the  rate  of  10  per  cent  per  an- 
num from  the  several  dates  of  presentatioa 
until  paid.  The  court  below  sustained  re- 
spondent's demurrer  to  said  retinn,  and,  ap- 
pellant refusing  to  plead  furtha-,  the  writ 
was  made  peremptory;  and  from  said  order 
and  judgment  this  appeal  is  taken. 

Proceeding  to  examine  the  questions  in- 
volved, in  the  order  in  which  they  are  raised 
in  the  return,  we  will  first  consider  the  ef- 
fect of  the  order  enjoining  appellant's  prede- 
cessor from  paying  these  warrants;  It  is  In- 
corporated in  fuU  in  the  return,  and  appears 
to  have  been  granted  for  the  reason  that  the 
indebtedness  for  which  the  warrants  were  Is- 
sued had  been  attempted  to  be  incurred  at  a 
time  when  the  debt  of  the  county  had  reached 
the  1%  per  cent,  limit  and  without  the  as- 
sent of  three-fifths  of  the  voters,  as  provided 
by  law.  But  we  think  that  the  efCect  of  the 
election  subsequently  held,  as  set  forth  in  the 
affidavit  and  admitted  by  appellant  rendered 
the  injunction  inoperative.  The  grounds  up-' 
on  and  reasons  for  which  It  issued  no  longer 
existed  after  said  warrants  were  validated, 
and  by  reason  of  the  changed  conditions  it  be- 
came InefCectual.  State  v.  Wheeling  &  B. 
Bridge  Co.,  18  How.  421;  Mowrer  v.  State, 
107  Ind.  530,  8  N.  B.  561. 

As  to  the  second  proposition  involved,  viz. 
that  the  warrants  were  not  validated  at  said 
election,  for  the  reason  that  the  dates  be- 
tween which  the  warrants  sought  to  be  vali- 
dated were  issued  were  not  set  forth  in  the 
ballots  voted  at  said  Section,  it  appears 
from  the  affidavit  already  referred  to,  upon 
which  the  writ  is  based,  that  both  the  reso- 
lutions of  the  board  of  commissioners  provid- 
ing for  the  election  and  the  election  nottce 
specified  the  dates  between  which  the  sever- 
al items  of  indebtedness  were  attempted  to 
be  incurred.  It  also  appears  that  there  was 
only  one  class  of  Indebtedness  to  be  ratified, 
viz.  "current  exi)enses  of  the  county,"  be- 
tween said  specified  dates.  This,  we  think, 
constituted  a  compliance  with  the  require- 
ments of  section  2  of  the  act  of  March  9,  1893, 
under  which  the  election  was  held,  and  it  was 
not  necessary  that  the  ballots  should  con- 
tain the  dates  between  which  the  debt  was 
incurred.  It  is  the  resolution  and  notice  pro- 
vided for  by  the  act  which  furnish  the  in- 
formation to  the  voter,  and  we  think  the  form 
of  the  ballot  submitted  at  said  election  was 
legally  sufficient 

Third.  Does  the  election  fall  because  the 
resolution  calling  the  election  specified  that 
the  hours  during  which  the  polls  should  be 
kept  open  should  be  between  0  a.  m.  and 
7  p.  m.,  while  the  notice  of  election  as  pub- 
lished specified  from  0  a.  m.  to  6  p.  m.? 
We  think  not  This  question  received  the 
consideration  of  this  court  in  State  v.  Smith, 
4  Wash.  661,  30  Pac.  1064,  in  which  it  was 
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said:  "In  all  sncb  cases,  there  must  appear 
some  substantial  reason  why  courts  should 
intMf  ere  to  overthrow  an  election,  In  the  ab- 
sence of  any  allegation  of  fraud,  to  the  ef- 
fect that,  had  there  been  a  larger  number  of 
rotes  cast,  the  result  would  have  been  differ- 
ent." Upon  this  point,  the  present  case  Is 
much  stronger  than  the  one  just  referred  to, 
In  this:  that  here  It  Is  conceded  that  the  polls 
were  actually  kept  open  until  7  o'clock,  as 
prescribed  by  the  resolution;  and  there  Is  no 
contention  that  the  result  was  in  any  wise 
affected,  or  that  any  voter  was  misled  by  the 
discrepancy  between  the  notice  and  the  res- 
olution. The  case  of  Seymour  v.  City  of 
Tacoma,  6  Wash.  427,  33  Pac.  1059,  presents 
a  question  very  similar  in  principle  to  the  one 
that  we  are  now  considering.  In  that  case, 
the  ordinance  under  which  the  election  was 
held  required  the  derk  to  publish  the  election 
notice  In  the  official  newspaper  of  the  city 
for  30  days  next  preceding)  such  election,  and 
to  post  the  same  for  the  like  period  at  ail  of 
the  places  designated  as  voting  places.  It 
appeared  that  the  notices  were  posted  only 
26  days  next  preceding  the  day  of  election, 
and  the  court  said:  "Certain  rules  as  to 
notice  of  elections  have  become  well  settled, 
and  n<Hie  of  them  are  better  settled  than  that 
the  formalities  of  giving  notice,  although  pre- 
scribed by  statute,  are  directory  merely,  un- 
less there  is  a  declaration  that  unless  the 
formalities  are  observed  the  election  shall  be 
void."  In  not©  3,  f  197,  of  Dillon  on  Munic- 
ipal Corporations,  the  learned  author  says: 
"It  is  a  canon  of  election  law  that  an  election 
is  not  to  be  set  aside  for  a  mere  informality 
or  irregularity  which  cannot  be  said  In  any 
manner  to  have  affected  the  result  of  the 
election."  It  is  very  clear,  in  this  case,  that 
the  mistake  of  the  clerk  in  the  preparation 
of  the  election  notice  did  not  operate  in  any 
way  to  prevent  a  free  and  fair  expression  of 
the  voters  of  Kittitas  county  upon  the  ques- 
tion submitted  at  said  election,  and  constitut- 
ed, at  the  most,  merely  an  irregularity  not 
affecting  the  result;  hence,  immaterial. 

Fourth.  Did  the  election  ratify  only  the 
principal  <H>  face  of  the  warrants,  and  not 
the  interest?  The  contention  of  the  respond- 
ent is  that  the  ratification  in  this  case  should 
be  construed  the  same  as  the  court  would 
construe  ratification  by  any  principal  of  the 
unauthorized  act  of  his  agent  "It  is,  there- 
fore, the  general  rule  that  one  may  ratify  the 
previous  unauthorized  dcdng  by  another,  in 
his  behalf,  of  any  act  which  he  might  then 
and  could  still  lawfully  do  himself."  Mech. 
Ag.  S  112.  The  Indebtedness  submitted  for 
ratification  in  this  case  was  all  evidenced  by 
warrants  of  the  county  upon  its  general  fund. 
Such  warrants,  when  legally  issued,  bear  10 
per  cent  interest  from  the  date  of  their  pres- 
entation for  payment  until  payment  is  made. 
Trust  Co.  v.  Gelbach,  8  Wash.  497,  36  Pac. 
467.  We  think  the  legal  effect  of  the  vote 
validating  these  warrants  Is  the  same  as  if 
precedent  authority  to  Issue  them  had  been 


expressly  conferred  by  the  voters.  The  right 
of  the  holderof  a  warrant  legally  issued  to  in- 
terest (after  proper  presentment  and  indorse- 
ment made)  is  as  fixed  and  certain  in  law 
as  the  right  to  demand  payment  of  the  princi- 
pal, and  the  effect  of  the  ratification  extend- 
ed to  both  principal  and  interest,— it  went  to 
the  whole  act  and  validated  the  entire  con-- 
tract  theretofore  unauthorized.  "The  ratifi- 
cation operates  upon  the  act  ratified  pre- 
cisely as  though  authority  to  do  the  act  had 
been  previously  given."  Cook  v.  Tullis,  18 
Wall.  832.  In  the  present  case,  the  voters 
of  Kittitas  county  knew  that  the  attempted 
indebtedness  submitted  for  their  ratification 
or  rejection  was  evidenced  by  warrants,  and 
that  these  warrants,  by  legal  implication, 
bore  interest;  and,  in  contemplation  of  law, 
we  think  the  effect  at  their  vote  entitied  the 
respondent,  as  a  holder  of  some  of  the  war- 
rants thus  validated,  to  the  same  interest 
which  he  would  be  entitied  to  demand  and  re- 
ceive If  said  warrants  had  In  the  first  in- 
stance been  legally  issued,  and  does  not 
restrict  his  right  to  receive  interest  only  from 
the  date  of  ratification.  The  judgment  ap- 
pealed from  will  be  affirmed. 

HOYT,   C.  J.,  and  ANDERS    and  DUN- 
BAR, JJ.,  concur. 


02  Wash.  369) 
WEST  V.  CITY  OF  CHEHALIS  et  al. 
(Supreme  Court  of  Washington.    July  22,  1803.) 

Mdnicipai.   Cohpokatioxs — Limit   of   Indebted- 
ness—How Calcolated— Validating 

Wakrants. 
Under  Const,  art.  8,  §  6,  prohibitinff  a  mu- 
niciDal  corporation  from  becoming  indebted  to 
an  amount  exceeding  5  per  cent  on  the  valne 
of  its  taxable  property,  such  value  to  be  ascer- 
tained by  the  last  assessment  and  also  prohib- 
iting it  from  becoming  indebted  in  an  amount 
exceeding  1^  per  cent  of  such  assessment 
without  the  assent  of  three-fifths  of  its  voters, 
where  a  citv,  without  an  election,  issued  war- 
rants which  did  not  increase  its  debt  above  5 
per  cent,  on  the  amount  of  the  last  assessment 
and  an  election  was  held  at  which  the  bonds 
were  validated,  the  fact  that  when  figured  on 
the  assessment  made  just  previous  to  the  elec- 
tion, the  warrants  would  make  the  debt  exceed 
5  per  cent  thereof,  is  immaterial,  as  the  election 
related  back  to  the  time  the  warrants  were  is- 
sned. 

Appeal  from  superior  court,  Lewis  county; 
W.  W.  Langhome,  Judge. 

Action  by  William  West  against  the  city 
of  Chehalis  and  others  to  restrain  the  issu- 
ing of  bonds  to  fund  city  warrants.  Plain- 
tiff demurred  to  defendants'  answer,  and,  the 
demurrer  being  overruled,  judgment  was  ren- 
dered for  defendants,  and  plaintiff  appeals. 
Affirmed. 

W.  A.  Reynolds,  for  appellant  M.  Yoder, 
A.  E.  Buell,  and  Crowley,  Sullivan  &  Gross- 
cup,  for  respondents. 

GORDON,  J.  Appellant,  as  a  taxpayer  of 
the  city  of  Chehalis,  commenced  this  action 
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in  the  lower  court  fa:  tbe  purpose  of  le- 
straining  the  officers  of  said  city  from  issuing 
bonds  to  fund  certain  warrants  theretofore 
issued.  The  complaint  shows  that  the  city 
council,  on  August  20,  1894,  passed  an  or- 
dinance providing  for  an  election,  to  be  held 
on  October  2,  1894,  at  which  election  there 
was  submitted  to  the  voters  of  the  city  three 
propositions,— two  to  validate  certain  war- 
rants, and  the  tliird  to  issue  bonds  to  fund 
these  warrants,  If  validated;  that  at  the  said 
election  all  tbe  propositions  submitted  car- 
ried, more  than  three-fifths  of  tbe  voters  vot- 
ing therefor.  The  complaint  further  allies 
that  all  the  watrants  so  sought  to  lie  validat- 
ed were  void,  for  the  sole  reason  that  the 
same  were  Issued  when  the  valid  indebted- 
ness of  said  city  incurred  for  general  mu- 
nicipal purposes  equaled  1^  per  cent  of  the 
assessment  roll,  and  without  the  assent  of 
three-fif  tlis  of  the  voters  of  said  city  voting 
at  an  election  held  for  that  purpose.  It  fur- 
ther alleges  that,  on  October  2,  1894,  the  date 
of  said  election,  the  assesment  rc^  of  the  city 
was  $594,910,  and  the  valid  Indebtedness  of 
the  city  was  f  10,500,  and  that  this  valid  in- 
debtedness, together  with  the  indebtedness 
sought  to  be  validated,  exceeded  the  consti- 
tutional limit  of  5  per  cent  The  respondents 
answered,  admitting  all  of  the  material  alle- 
gations In  the  complaint  but  setting  up  that 
all  the  warrants  sought  to  be  validated  were 
issued  between  June  13,  1892,  and  January 
23,  1893;  that  during  said  period  the  assess- 
ment roll  of  said  city  was  $698,447,  and  that 
these  validated  warrants,  together  with  the 
valid  indebtedness  outstanding  during  that 
period,  did  not  exceed  5  per  cent  of  the  as- 
sessment roll  In  force  at  tbat  time.  To  this 
answer  appellant  filed  a  general  demurr^, 
which  was  overruled,  and,  electing  to  stand 
thereon,  final  judgment  was  entered  dismiss- 
ing his  complaint  from  which  Judgment  he 
appeals.  Section  6,  art  8,  of  the  coustltutlmi 
of  Washington,  is  as  f(dlow8:  "No  county, 
city,  town,  school  district  or  other  municipal 
corporation  shall  for  any  purpose  become  in- 
debted in  any  manner  to  an  amount  exceed- 
ing one  and  one-lialf  per  centum  of  the  taxa- 
ble property  in  such  county,  city,  town, 
school  district  or  other  municipal  corpora- 
tion, without  the  assent  of  three-fifths  of  the 
voters  therein  voting  at  an  election  to  be  held 
for  that  purpose,  nor  in  cases  requiring  such 
assent  shall  the  total  indebtedness  at  any 
time  exceed  five  per  centum  on  the  value  of 
the  taxable  property  therein,  to  be  ascertain- 
ed by  the  last  assessment  for  state  and  coun- 
ty purposes  previous  to  the  incurring  of  such 
Indebtedness,  except  that  in  incorpc»uted 
cities  the  assessment  shall  be  talcen  from  tbe 
last  assessment  for  city  purposes;  provided, 
that  no  part  of  the  indebtedness  allowed  in 
this  section  shall  be  Incurred  for  any  pur- 
pose other  than  strictly  county,  city,  town, 
school  district  or  other  municipal  purposes; 
provided  further,  that  any  city  or  town  with 
such  assent  may  be  allowed  to  become  in- 


debted to  a  larger  amount,  bnt  not  exceeding 
five  per  centum  additional,  for  supplying  such 
city  or  town  with  water,  artificial  light  and 
sewers  when  the  works  for  supplying  such 
water,  light  and  sewers  shall  be  owned  and 
controlled  by  the  municipality."  At  the  time 
of  their  Issuance,  the  warrants  which  were 
sought  to  be  validated  at  this  election,  to- 
gether with  the  valid  outstanding  indebted- 
ness of  said  city,  did  not  exceed  5  per  cent 
of  the  value  of  the  taxable  property  in  said 
city,  as  ascertained  by  the  last  assessment 
for  state  and  county  purposes  previous  to  the 
issuing  of  said  warrants  so  sought  to  be  val- 
idated. But  it  appears  that,  at  the  date  of 
said  election,  the  amount  of  said  warrants, 
added  to  the  vaUd  outstanding  indebtedness 
of  said  city,  exceeded,  in  tbe  aggregate,  6 
per  cent  of  the  value  of  the  taxable  property 
of  said  city,  as  ascertained  by  the  last  as- 
sessment previous  to  said  election.  It  Is  con- 
ceded that  if  the  election  is  to  be  considered 
as  relating  back  and  giving  force  to  the  war- 
rants as  of  the  dates  they  were  issued,  so 
that  the  debt  can  be  said  to  have  been  in- 
curred at  such  dates,  then  the  demurrer 
was  properly  overruled,  and  the  Judgment 
must  be  affirmed.  Tbe  act  of  February  6, 
1893  (Laws  1893,  p.  10),  under  authority  of 
which  the  election  in  this  case  was  held,  is 
a  substantial  re-enactment  of  the  act  of 
March  7,  1891  (Laws  1891,  p.  207);  and  this 
court  held,  in  Baker  v.  City  of  Seattle,  2 
Wash.  570,  27  Pac.  462,  that  the  act  of  1891 
was  not  obnoxious  to  the  provisions  of  sec- 
tion 6,  art  8,  of  the  constitution,  and  that 
the  assent  of  the  voters  might  be  given  to  the 
creation  of  indebtedness  after,  as  well  as  be- 
fore, the  attempted  creation  thereof.  Upon 
the  undisputed  facts  here,  it  Is  clear  that  it 
would  have  been  competent  and  legal  for  the 
voters  of  the  city  to  have  given  their  consent 
to  the  incurring  of  the  indebtedness  for 
which  these  warrants  were  issued,  provided 
such  assent  bad  preceded  the  incurring  of  the 
debt  In  other  words,  the  city  authorities, 
with  the  assent  of  the  voters,  would  have 
had  a  lawful  right  to  issue  these  warrants, 
and  in  that  event  the  warrants' would  have 
been  absolutely  legal  and  valid.  Now,  it 
seems  to  be  well-settled  law  that  subsequent 
assent  is  equivalent  to  precedent  authority, 
and  "operates  upon  the  contract  in  the  same 
manner  as  though  the  authority  to  make  the 
contract  had  existed  originally."  Zottman 
V.  San  Francisco.  20  Cal.  97:  Mechem.  Ag. 
S  112;  Cook  V.  Tullis,  18  Wall.  332;  Engine 
Co.  V.  Davis,  9  Wash.  600,  38  Pac.  154.  This 
proposition  has  been  recently  reaffirmed  by  this 
court  in  Williams  v.  Shoudy,  41  Pac.  109  (de- 
cided July  20,  1895);  and  the  proposition  last 
discussed  In  that  case  is  so  analogous  to  the 
sole  question  here  presented  that  we  ieem 
it  unnecessary  to  extend  this  opinion  further. 
We  conclude  that  the  warrants  in  question, 
as  to  both  principal  and  interest  were  va- 
lidated as  a  result  of  the  election  held  in 
the  city  of  Chehalis  on  October  2,  1894,  and 
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the  judgment  of  the  superior  court  must  be 
affirmed. 

HOTT,  C.  X,  and  ANDERS  and  DUNBAB, 
JJ~  concur. 


(12  Wash.  38S) 

HAUGH  et  nx.  t.  CITY  OP  TACOMA 
(Snpreme  Court  of  Washington.  Jnly  25, 1895.) 
ArPEAL— Brikf. 
A  brief  merely  setting  out  propositions  of 
law,  with  authorities  in  support,  without  show- 
ing their  applicability  to  the  errors  assigned,' 
will  be  stricken  oat  as  in  violation  of  Laws 
1883.  p.  127,  and  rule  12  (28  Pac  yi.),  requiring 
briefs  to  clearly  point  out  errors  relied  on  for 
rerersal.  Hoyt,  C.  J.,  and  Dunbar,  J.,  dissent- 
ing. 

Appeal  from  enperior  court,  Pierce  coun- 
ty; John  G.  Stallcup,  Judge. 

Action  by  Thomas  Hangh  and  -wife  against 
the  city  of  Tacoma.  There  was  a  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
4rmed. 

James  Wlckersham  and  Stacy  W.  Oibbs, 
for  appellant.  M.  L.  Clifford  and  B.  F.  Laf- 
foon,  for  respondents. 

GOBDON,  J.  Bespondents  in  this  case 
have  moved  the  court  to  dismiss  the  appeal 
and  a£arm  the  judgment  below  for  various 
reoaons,  only  one  of  which  we  shall  notice. 
It  is  that  the  brief  of  appellant  does  not 
-comply  with  the  laws  of  this  state,  or  with 
the  rules  of  this  court,  in  that  it  does  not 
point  out  tbe  errors  relied  upon  by  the  ap- 
pelant for  a  reversal,  nor  does  It  show  that 
any  error  was  committed  by  the  trial  court, 
nor  that  any  of  the  matters  discussed  in 
tbe  brief  were  ever  presented  to  the  trial 
court  for  ruling  or  decision.  The  act  of  1883 
requires  that  the  brief  of  appellant  "shall 
clearty  point  out  each  error  that  the  appel- 
lant relies  on  for  a  reversal,  and  shall  con- 
form to  such  regulations  of  its  contents  in 
other  respects  •  •  •  as  the  supreme  court 
by  its  rules  may  have  prescribed."  Laws 
1883,  p.  127.  Bule  12  of  this  court,  in  force 
at  the  time  this  appeal  was  taken,  provid- 
ed: "No  alleged  error  or  mistake  of  the 
superior  court  will  be  considered  by  the  su- 
preme court,  unless  the  same  shall  be  clear- 
ly pointed  out  In  tbe  appellant's  brief."  28 
Pac.  vL  The  learned  counsel  for  the  appe- 
lant has  cited  many  authorities  in  his  brief, 
supporting  propofiltions  of  law,  which  seem 
to  be  well  groimded,  but  the  brief  fails  to 
show  wherein  these  authorities  are  appli- 
cable. So  far  as  appears  from  his  brief, 
none  of  the  propositions  of  law  to  which 
authorities  are  cited  are  involved  In  this  liti- 
gation, or  were  ruled  on  below,  and  the 
brief  does  not  render  any  assistance  to  tbe 
court  In  determining  what  points  are  here 
for  review.  No  errors  are  assigned  in  the 
brief,  and  it  cannot  be  determined  there- 
from that  any  of  tbe  matters  therein  dis- 
cussed were  ever  brought  to  the  considera- 


tion of  the  trial  court  We  think  that  in 
the  preparation  of  the  brief  counsel  has 
wholly  disregarded  the  plain  provisions  of 
the  statute^  and  the  rules  of  this  court  As 
is  said  in  Railroad  Co.  v.  Moffitt  76  UL 
524,  "counsel  operate  a  drag  net,  but  ask 
the  court  to  do  the  sorting;"  and  in  Bail- 
way  Co.  V.  Van  Vleck,  40  111.  App.  887,  "We 
decline  to  enter  upon  the  consideration  of  al- 
leged errors  thus  bundled  upon  us."  In 
Brown  v.  Tolles,  7  Cat  398,  the  court  say: 
"If  a  i>arty  complains  of  error,  and  seeks  a 
reversal,  it  Is  due  to  us  that  he  should  show 
wherein  the  error  consists.  We  cannot  be 
expected  to  act  in  the  double  capacity  of 
counsel  and  judges.  •  *  •  and  we  cannot 
•  •  •  be  expected  to  wade  through  tbe 
record  to  find  argument  or  invent  pretexts 
for  reversing  the  cause."  We  do  not  think 
that  the  brief  in  tbis  case  could  be  enteiv 
talned  under  any  system  of  practice  gov- 
erning appellate  tribunals.  We  know  of 
no  practice  which  would  sanction  it.  It  is 
a  general  and  well-settled  proposition  that 
"assignments  of  error  which  are  so  vague  and 
indefinite  as  not  to  indicate  the  rulings  com- 
plained of  will  be  disregarded."  Gregory  v. 
Kaar  (Neb.)  54  N.  W.  859;  Lucas  v.  Brooks, 
18  Wall.  436;  Leatberwood  v.  Suggs  (Ala.) 
11  South.  416;  Cobb  v.  Taylw  (Ind.  Sup.) 
32  N.  E.  822;  Robinson  v.  Moore  (Tex.  Civ. 
App.)  20  S.  W.  894;  Association  v.  Oxiey 
(Iowa)  63  N.  W.  1075;  Town  of  Waukon  v. 
Strouse  (Iowa)  38  N.  W.  408;  Land  Co.  v. 
Boyd  (Tex.  Civ.  App.)  22  S.  W.  240.  Not- 
withstanding he  had  ample  notice  of  this 
motion,  tbe  learned  counsel  for  appellant 
has  made  no  application  for  leave  to  file  a 
new  brief,  upon  terms  or  otherwise,  and  tbe 
brief  filed  herein  must  be  stricken,  and  tbe 
judgment  below  affirmed.  We  feel  con- 
strained to  add  that,  if  no  application  there- 
for had  been  made  by  the  respondents,  the 
court  would,  upon'  its  own  motion,  have 
stricken  tbe  brief  and.  reached  the  same  re- 
sult  Tbe  re8i>ondents  will  recover  costs. 

ANDEBS  and  SCOTT.  JJ.,  concur. 

HOTT,  O.  J.,  and  DUNBAB.  J.,  dissent 


(IS  Wash.  6S9) 
NEELET  V.  DEMOCBATIC  PUB.  CO.  et  al. 
(Snnreme  Coort  of  Washington.  Jnly  25, 1893.) 
Exceptions  to  Findinos. 
An  exception  to  the  findings  of  the  trial 
court  as  a  whole  is  insufficient  if  any  of  the  find- 
ings are  correct 

Appeal  from  superi<Mr  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  T.  B.  Neeley  against  the  Demo- 
cratic Publishing  Company  and  others. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.   Affirmed. 

George  M.  Sinclair  and  J.  J.  Gallagher,  for 
appellant  Frank  (Julnby,  for  respondent 
Democratic    Publishing    (jompany.      B.    B. 
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Fowle,    tor   respondent    Smith.     Million    & 
Houser,  for  respondent  Pollock. 

PER  CURIAM.  This  action  was  tried  by 
the  court  without  a  jury.  Findings  of  fact 
were  made,  and  the  only  exception  taken 
thereto  was  at  the  conclusion  of  the  findings 
and  the  decree,  and  was  general  In  form  to 
the  whole.  Some  of  the  findings  were  un- 
questionably correct;  and,  there  being  no 
Bufilclent  exception,  the  matters  sought  to  be 
raised  upon  this  appeal  cannot  be  considered, 
and  the  Judgment  is  affirmed. 


(U  Wash.  391) 

DILLON  V.  WHATCOM  COUNTY. 
(SniMreme  Court  of  Washington.  July  25,  1895.) 
CoDSTT  Opfioebs  — Extra  Compensation— Em- 
PLOTKEXT  or  Deputies. 
Gen.  St.  g  2973,  provides  that,  in  all 
cases  where  the  duties  of  any  officer  are  great- 
er than  can  be  performed  by  him,  he  may  em- 
ploy, "with  the  consent  of  the  county  commis- 
sioners," the  necessary  help,  who  shall  receive 
a  just  compensation.  Section  3003  provides 
that,  where  the  salary  of  any  officer  is  inade- 
quate for  the  services  required,  the  board  "may 
allow"  such  officer  a  deputy  or  such  number  of 
deputies  as  "in  their  judgment"  may  be  requir- 
ed. Urhl,  that  the  power  to  allow  an  officer  a 
deputy  is  solely  discretionary  with  the  board  of 
commissioners,  and,  on  their  refusal  to  allow  a 
deputy,  the  officer  cannot  employ  one  himself, 
and  recover  from  the  county  a  reasonable  com- 
pensation paid  for  his  services,  though  the  offi- 
cer cannot  personally  perform  all  the  duties  of 
his  office. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; Jesae  A.  Frye,  Judge. 

Action  by  Asahel  Dillon  against  Whatcom 
county  and  others.  From  a  Judgment  for 
plaintiff,  the  county  appeals.    Reversed. 

6.  V.  Alexander  and  J.  R.  Crltes,  for  appel- 
lant. Bruce,  Brown  &  Cleveland  and  Kerr  & 
McCord,  for  respondent. 

DUNBAR,  3.  Respondent  brought  this  ac- 
tion against  appellant,  the  county  of  What- 
com, to  recov^  the  sum  of  $300,  alleged  to 
have  been  paid  out  by  him  for  clerk  hire  and 
salary  of  deputy  In  his  office  as  county  audi- 
tor for  the  month  of  April,  1895.  He  alleges 
in  his  complaint  that  he  was  compelled  to  re- 
tain In  his  oSioe  three  clerks,  Dillon,  Bate- 
man,  and  Custer,  and  the  deputy,  Brand,  In 
order  to  dispatch  the  duties  of  his  said  office 
during  said  month;  that  the  county  commis- 
sioners of  defendant  county  had  attempted  to 
discharge  all  the  clerks  in  his  office  after 
April  1,  1805,  and  had  reduced  the  salary  of 
his  deputy  to  $5  per  month;  that  be  made 
an  agreement  with  his  said  deputy  and  clerks 
■to  the  effect  that  If  the  county  refused  to  audit 
And  allow  their  salaries  he  would  pay  them 
filmself;  that  the  county  did  refuse  to  pay 
<iaid  claims  when  presented  to  It,  and  that  he 
(hereupon.  In  compliance  with  his  agreement, 
paid  his  deputy  and  clerks,  and  took  an  as- 
itignment  of  their  said  claims;  that  J.  J.  Bell, 
•herlff  of  Whatcom  county,  had  been  com- 


pelled, In  order  to  discharge  the  duties  of  bis 
office,  to  retain  In  his  employ  as  his  deputy- 
one  W.  I.  Brisbln,  and  bad  made  an  agree- 
ment with  him  similar  to  the  one  made  by  the 
auditor  with  his  euploygs,  and  that  said 
claim  of  Brlsbln  and  the  sheriff  had  been  as- 
signed to  the  plaintiff.  The  said  claims  were 
duly  presented  to  the  county  commissioners, 
who  refused  to  audit  and  allow  the  same, 
whereupon  an  action  for  their  recovery  was 
commenced.  Defendants  interposed  a  demur- 
rer to  plalutifTs  complaint,  which  was  over- 
,  ruled.  Appellant  thereupon  answered,  deny- 
ing all  the  allegations  of  plaintiff's  complaint, 
except  i>aragraph  1,  which  was  the  allegation 
of  the  official  standing  of  the  plaintiff  and 
of  the  defendants,  and  set  up  affirmatively 
the  order  made  by  the  county  commissioners 
wherein  it  was  determined  by  the  commis- 
sioners that  the  clerks  hired  by  respondent 
were  not  needed  in  the  auditor's  office,  nor 
the  one  hired  by  the  sheriff  in  his  said  office, 
and  they  refused  their  consent  to  the  em- 
ployment of  any  clerks  in  said  offices  after 
the  1st  day  of  April,  1895;  said  order  being 
also  based  upon  the  additional  ground  that 
the  defendant  county  had  reached  Its  limit  of 
Indebtedness  under  the  constitution,  and  liad 
no  power  to  contract  fiurther  indebtedness, 
particularly  for  the  hire  of  said  clerks.  Other 
affirmative  defenses  were  pleaded,  but,  as  we 
view  the  case,  their  discussion  will  not  be 
Involved  In  this  opinion.  A  trial  was  had  by 
a  Jury,  and  Judgment  rendered,  in  favor  of 
the  plaintiff,  for  the  amount  demanded. 

The  first  proposition  discussed  by  the  appel- 
lant would  go  to  the  merit  of  the  demurrer 
to  the  complaint,  and  it  is  Insisted  that  the 
rule  is  well  settled  that  where  a  public  offi- 
cer claims  a  compensation  for  official  serv- 
ices he  must  show  either  a  statute  authoria- 
Ing  such  compensation,  or  a  contract  with 
some  one  who  has  authority  to  bind  the  coun- 
ty, from  which  compensation  is  claimed;  that. 
If  he  cannot  show  a  contract  with  some  one 
authorized  to  bind  the  county,  then  he  must 
show— First,  a  statute  authorizing  him  to  re- 
ceive such  compensation  for  such  services, 
and  fixing  the  amount  thereof;  and,  second,  a 
statute  authorizing  the  county  commissioners 
to  pay  for  such  services  out  of  the  county 
treasury.  This  contention  seems  to  be  direct- 
ly sustained  In  State  v.  Roach  (Ind.  Sup.)  24 
N.  E.  106.  This  was  a  suit  Instituted  to  com- 
pel the  auditor  of  a  county  to  draw  bis  war- 
rant on  the  county  treasurer  for  certain  mon- 
eys alleged  in  the  complaint  to  be  due  the 
appellant  as  surveyor  of  said  county.  The 
complaint  set  up  the  necessity  for  the  work 
done  by  his  deputies  and  the  necessity  for 
their  employment;  and  while  the  court  held 
in  that  case  that,  under  the  statutes,  he  was 
compelled  to  do  the  work  himself  for  the 
compensation  provided,  it  announced  the  rule 
formulated  above  as  having  been  the  rule 
uniformly  adopted  by  that  court,  and  closed 
with  the  statement  that  "It  Is  believed  to  be 
the  universal  rule  that,  where  the  law  fixes 
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no  compensatlcxi  tat  deputies,  they  must  be 
paid  by  the  officer  who  employs  them,  and 
not  out  of  the  public  treasury."  In  Severin 
T.  Board  (Ind.  Sup.)  4  N.  E.  680,  the  same 
rale  Is  substantially  announced,  and  the  court, 
in  closing  the  opinion,  says:  "The  auditor 
had  no  right  to  proceed,  granting  the  sound- 
ness of  his  own  theory,  without' consultation 
with  the  commissioners.  It  was  not  for  him 
to  decide  for  himself  that  the  worli  ought  to 
have  been  done  by  bis  predecessor,  and  that 
the  county  must  pay  him  for  doing  it  The' 
county  auditor's  power  is  hardly  so  autocratic 
as  ta  permit  him  to  make  and  enforce  such  a 
decision."  In  the  case  of  Board  t.  Harman, 
101  Ind.  551,  tlie  court  again  announced  the 
rule  that  an  officer  could  not  snccessfuUy 
claim  comi>ensatlon  for  senrices  unless  there 
was  a  statute  providing  that  he  should  re- 
ceive remuneration.  To  the  same  effect  Is 
Bynum  v.  Board,  100  Ind.  90.  Mechem  on 
Public  Officers,  In  section  855,  declares  the 
doctrine  to  be  that  the  relation  between  an 
officer  and  the  public  is  not  the  creature  of 
contract,  nor  is  the  office  itself  a  contract,  so 
that  the  right  to  compensation  is  not  the  crea- 
ture of  contract;  that  it  exists,  if  it  exists  at 
all,  as  the  creati(xi  of  law,  and,  when  it  so 
exists,  It  belongs  to  the  officer,  "not  by  force 
of  any  contract,  but  because  the  law  attaches 
it  to  the  office",-  and  that  the  most  that  can 
be  said  is  that  there  is  a  contract  to  pay  him 
such  compensation  as  from  time  to  time  may 
be  by  law  attached  to  the  office.  And  as  a 
deduction  from  this  it  is  asserted  by  the  au- 
thor that  "unless,  therefore,  compensation  is 
by  law  attached  to  the  office,  none  can  be  re- 
covered";  that  "a  person  who  accepts  an  of- 
fice to  which  no  compensation  Is  attached  is 
presumed  to  undertake  to  serve  gratuitous- 
ly," and  that  "he  cannot  repovw  anything  up- 
on the  ground  of  an  implied  contract  to  pay 
what  the  service  Is  worth,"— making  distinc- 
tion between  the  compensation  of  an  officei 
and  of  a  person  other  than  an  officer  who  un< 
dertakes  to  render  services  for  a  municipal 
corporation  as  its  private  agent,  in  which 
case  he  can  recover  the  reasonable  value  of 
the  services.  But,  whether  or  not  the  demur- 
rer should  have  been  sustained,  we  are  satis- 
fled  that  upon  the  complaint  and  answer  no 
Judgment  should  have  been  granted  to  thi 
iriaindlf,  for  it  appears  from  the  answer  that 
the  county  commissioners  had  exercised  their 
discretion,  and  had  decided  that  the  services 
of  these  employes  were  not  necessary. 

Before  proceeding  further  with  this  argu- 
ment. It  would  be  well,  perhaps,  to  revert 
to  the  law  governing  this  discretion,  and 
see  wherein  it  Is  lodged.  Section  2973  of 
the  Oeneral  Statutes,  after  providing  for  the 
election  of  county  officers  and  establishing 
their  salaries,  provides,  further,  that,  "in 
all  cases  where  the  duties  of  any  office  are 
greater  than  can  be  performed  by  the  per- 
son elected  to  ffil  the  same,  said  officer  may 
employ,  with  the  consent  of  the  county  com- 
missioners, the  necessary  help,  who  shall  re- 


ceive a  Just  and  reasonable  pay  for  serv- 
ices"; further  providing  thjat  "the  officer  ap- 
pointing such  deputlec  or  clerks  shalf  be  re- 
sponsible for  the  acts  of  such  appointees  up- 
on his  official  bond."  It  is  contended  by 
the  respondent  that  this  section  vests  the 
discretion  in  the  officer  to  appoint,  and  that 
In  fact  it  becomes  his  duty  to  appoint,  the 
permissive  language  of  the  act  under  the 
circumstances  to  be  construed  as  manda- 
tory. Were  there  no  other  section  of  the 
law  governing  appointments  of  deputies  and 
hiring  of  other  help,  there  might  be  some 
plausibility  in  this  contention;  but  section 
3003  seems  to  vest  the  discretion  in,  and 
throw  the  burden  of  determining  the  neces- 
sity of  such  appointments  entirely  upon,  the 
board  of  county  commissioners,  for  it  pro- 
vides that  "in  case  the  salaries  herein  pro- 
vided for  are,  in  the  Judgm^it  of  the  board 
of  county  commissioners,  inadequate  for  the 
services  required  of  the  officers  named  here- 
in, then  the  said  board  of  county  commis- 
sioners may  allow  such  officer  a  deputy,  or 
such  number  of  deputies  as,  in  their  Judg- 
ment, may  be  required  to  do  the  business  of 
such  office  In  connection  with  the  principal, 
for  such  time  as  may  be  necessary,  and  at 
such  salary  as  they  may  designate."  It  Is 
contended  by  the  respondent  that  these  two> 
sections  should  be  construed  in  pari  mate- 
ria; but,  even  construing  them  thus,  it 
would  seem  that  the  statute  went  no  further 
than  to  allow  the  officer  to  name  the  em- 
ploye, when  it  had  been  determined  by  the 
board  of  commissioners  that  such  employ- 
ment was  necessary.  Inasmuch  as  the  offi- 
cer Is  responsible  on  his  bond  for  the  delin- 
quencies of  the  appointee,  this  Is  no  more 
than  a  fair  provision  of  the  law.  But  we 
think  that  it  cannot  go  beyond  this.  The 
whole  question  of  employment  outside  of 
the  person  of  the  employe  seems  to  be  sub- 
mitted to  the  judgment  of  the  board  of 
county  commissioners  by  language  which  Is 
Inconsistent  with  any  other  thought-  than 
that  of  direction  by  the  commissioners.  In 
the  first  place.  It  provides  that  If  the  salary, 
"In  the  Judgment  of  the  board,"  Is  Inade- 
quate; and  as  Indicating  the  vesting  of  dis- 
cretion no  stronger  words  could  be  used. 
Again,  "the  said  board  of  county  commis- 
sioners may  allow  such  officer  a  deputy." 
The  word  "allow"  naturally  conveys  the 
idea  of  permission  upon  the  part  of  the  coun- 
ty commissioners;  not  of  consultation  or 
agrreement  or  a  division  of  responsibility,  but 
purely  a  permission.  Again,  the  law  pro- 
vides further  that  as  to  the  number  of  these 
deputies  the  Judgment  of  the  board  of  coun- 
ty commissioners  Is  to  be  exercised,  and  It 
specially  provides  that  the  salary  of  such 
help  shall  be  such  a  salary  as  the  board  may 
deslgrnate.  It  would  seem  that  absolute  dis- 
cretion could  not  be  vested  In  a  tribunal  if 
It  has  not  been  vested  In  the  board  of  coun-- 
ty  commissioners  by  this  section,  so  far  as 
the  hiring  of  extra  help  for  county  officers  is 
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concerned;  and,  outside  of  the  construction 
■which  we  would  be  compelled  to  place  upon 
it  from  the  language  of  the  law  itself,  the 
authorities.  It  seems  to  us,  are  uniform  on 
this  proposition.  Before  proceeding  to  their 
Jnvestlgation,  in  Tlew  of  some  authorities 
which  have  been  cited  by  the  respondent,  it 
is  well  to  notice  this  distinction,  which  we 
think  is  frequently  lost  sight  of  in  the -dis- 
cussion of  such  cases,  viz.  that  the  courts 
will  interfere  to  compel  inferior  tribunals  to 
■act  or  to  exercise  their  discretion  in  proper 
cases,  when  such  tribunals  claim  that  under 
the  law  they  have  no  right  to  act,  the  ques- 
tion of  whether  or  not  they  have  a  right 
to  act  being  a  legal  question  which  the 
courts  will  solve  for  the  tribunals;  but  this 
must  be  distinguished  from  a  case  where 
the  legislature  has  empowered  the  tribunal 
with  discretion,  and  such  tribunal  has  exer- 
cised that  discretion.  In  such  a  case  the 
courts  have  no  right  to  substitute  their 
Judgment  for  the  Judgment  of  the  tribanal 
in  which  the  discretion  has  been  vested; 
and  we  think  an  investigation  of  the  au- 
thorities will  show  that  in  all  well-consid- 
ered cases  this  distinction  has  been  steadily 
kept  in  view.  In  this  case,  this  discretion 
having  been  vested  by  the  legislature  in  the 
^  board  of  county  commissioners,  and  the 
'  question  as  to  the  necessity  of  this  extra 
help  having  been  submitted  especially  to 
their  judgment,  and,  as  shown  by  the  an- 
swer, they  having  exercised  their  Judgment 
and  arrived  at  a  conclusion,  such  a  conclu- 
sion la  final,  and  not  subject  to  review  by 
the  courts.  As  was  said  by  the  court  in 
Board  v.  Barnes  (Ind.  Sup.)  24  N.  E.  137, 
"the  source  of  their  power  is  the  statute, 
and  the  standard  by  which  it  is  to  be  meas- 
ured is  that  supplied  by  the  legislative 
enactments."  Measured  by  this  standard, 
it  is  the  duty  of  the  commissioners  to  em- 
ploy extra  help  for  these  officers  when,  in 
their  Judgment,  it  becomes  necessary  so  to 
do. 

The  Revised  Statutes  of  Indiana  provide 
tliat  when,  in  the  opinion  of  the  county  com- 
missioners, the  public  convenience  shall  re- 
quire a  bridge  over  any  water  course,  they 
shall  cause  the  same  to  be  erected;  and 
place  the  time  and  manner  of  constructing 
such  bridges  in  the  discretion  of  the  board. 
In  State  v.  Board  and.  Sup.)  25  N.  E.  286,  it 
was  held  tliat  the  statute  conferred  such  dis- 
cretion on  the  board  of  county  commission- 
ers that  it  was  rujt  within  the  power  of  the 
court  to  control  the  same.  In  State  v.  Board 
of  Com'rs  (Ind.  Sup.)  21  N.  E.  1007,  it  was 
held  that  the  question  whether  to  rebuild  a 
bridge  or  to  devise  some  other  means  of 
crossing  a  stream  is  within  the  discretion  of 
the  board,  under  a  section  of  the  statute 
which  provides  that  the  board  shaU  repair 
or  build  bridges  over  any  water  course  when- 
ever, in  their  opinion,  the  public  convenience 
demands  it;  and  the  court,  in  commenting 
on  the  case,  says:   "How  can  it  be  said  that 


the  county  commlssICHiers  may  only  cause  a 
bridge  to  be  repaired  in  case,  in  their  opinimi, 
the  public  convenience  requires  it,  if  it  Is  With- 
in the  iHX>vince  of  the  courts  to  compel  them 
by  mandate  to  repair,  even  though  in  their 
opinion  the  public  convenience  does  not  r^ 
quire  it?   •    •    *   There  is  no  proposition 
more  firmly  settled  than  that,  where  official 
action  depends  uxK>n  the  exercise  of  the  Judg- 
ment and  discretion  of  the  officer,  courts  can- 
not interfere  to  dictate  how  the  officer  shall 
act,  or  what  Judgment  he  shall  give."   In 
Board  v.  Davis  (Ind.  Sup.)  26  N.  E.  141,  un- 
der an  act  which  fixed  the  salaries  of  the 
Judges  of  the  circuit  and  superior  courts, 
providing  that  in  certain  circuits,  on  cer- 
tain   representations,    the    salary    of    the 
Judge  should  be  increased  in  a  sum  specified, 
such  hoBLid  should  consider  such  petition  and 
hear  evidence  thereon,  and  that  "such  board 
'may'  allow  a  certain  sum  as  an  increase  of 
salary  of  such  judge,  and  that  any  such  al- 
lowance,  and  the  proceedings   in   relation 
thereto,  if  in  compliance  with  the  act,  shall 
be  final  and  conclusive,"-  it  was  held  that 
the  power  of  the  board  to  increase  such 
salary    was    discretionary,    and    an    appeal 
would  not  lie  from  its  action.    It  is  true  that 
the  language  used  there,  "that  such  pro- 
ceedings   •    *    •    shall  be  final  and  conclu- 
sive," does  not  appear  In  our  statute;  but 
the  language  of  our  statute,  it  seems  to  us, 
renders  the  action  as  final  and  conclusive  as 
though  the  specific   words   were  used.    In 
City  of  Richmond  v.  Davis  (Ind.  Sup.)  3  N. 
E.  130,  It  was  held  that  a  taxpayer  could 
maintain  an  injunction  to  restrain  the  cor- 
porate officers  from  maldng  an  investment 
that  would  surely  result  in  the  loss  of  the 
money  invested,  but  that  an  injunction  could 
not  lie  to  restrain  the  exercise  of  discre- 
tionary powers.    The  rule  is  thus  laid  down 
by   Mechem,   Pub.   OS.   8  968:    "The  same 
principles  apply  to  official  boards  and  bodies 
as  to  individual  officers,— the  performance  of 
clear  and  definite  duties  of  a   mlnlstei-Ial 
nature  will  be  compelled,  but  discretion  will 
not  be  interfered  with,  nor  will  doubtful  or 
uncertain  duties  be  required."    In  discussing 
the  question  of  when  the  writ  of  mandamus 
would    Issue    the    author    says:     But    the 
writ  will  not  be  granted  to  control  the  law- 
ful Judgment  or  discretion  of  such  boards 
or  bodies  in  fixing  the  compensation  of  offi- 
cers, In  passing  upon  claims  against  the  po- 
litical bodies  which  they  represent,  in  pass- 
ing upon  the  sufficiency  of  bonds,  or  in  let- 
ting contracts."   The  supreme  court  of  Michi- 
gan, in  the  case  of  Clcotte  v.  County  of 
Wayne,  59  Mich.  509,  26  N.  W.  686,  in  an 
opinion  rendered  by  Judge  Campbell  in  con- 
struing an  article  in  the  constitution  sub- 
stantially like  onr  statute  in  regard  to  the 
discretion  of  the  board  of  supervisors  and 
the  board  of  auditors,  held  that,  where  the 
said  board  had  exercised  their  discretion, 
such  discretion  was  conclusive.    In  the  case 
of  Jacobs  V.  Board  (Cal.)  34  Pac.  630,  the 
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supreme  court  of  California  decided  that 
the  proylsloD  of  tbe  constitution  provid- 
ing that  water  rates  should  be  fixed  an- 
nually by  the  board  of  superrlsors  or  other 
governing  body  of  said  city  and  county,  by 
ordinance  or  otherwise.  In  the  manner  that 
other  ordinances  or  legislatire  acts  or  reso- 
lutions are  passed  by  said  body,  "grants  to 
the  board  of  supwrlsors  of  tbe  city  and 
county  of  San  Francisco  tbe  sole  power  to 
fix  tbe  water  rates  in  such  city  and  county"; 
and  as  the  fixing  of  water  rates  requires  the 
exercise  of  discretion  and  judgment,  and  as 
the  board  lias  exercised  its  discretion,  it  can- 
not be  compelled  to  change  its  Judgment  or 
to  take  further  action.  In  tbe  case  of  Hovey 
V.  Mayo,  43  Me.  322,  it  was  held  that  a  cor- 
poration having  ■govrer  to  determine  what 
repairs  should  be  made  in  its  roads  and 
streets  may,  through  its  officers,  acting  with- 
in the  scope  of  tb^r  authority,  exercise  its 
own  judgment,  which  cannot  be  set  aside 
by  a  jury  in  a  suit  at  law;  and  in  Danlelly 
T.  Cabaniss,  52  Ga.  211,  that  "when  a  town 
council  is  authorized  by  law  to  do  a  par- 
ticular act  at  its  discretion,  tbe  courts  will 
not  control  this  discretion,  and  inquire  Into 
the  propriety,  economy,  and  general  wisdom 
of  the  undertaking."  And  so  in  this  case, 
while  It  might  appear  to  the  court,  as  a  mat- 
ter of  public  policy,  that  great  evil  and  in- 
convenience would  result  from  an  injudicious 
or  mean  policy  on  the  part  of  the  county 
commissioners,  yet  the  discretion  having 
been  vested  in  them,  and  the  business  inter- 
ests of  the  county,  which  also  Involve  person- 
al interests,  having  been  submitted  to  them. 
by  a  vote  of  the  people  constituting  them 
their  agents  to  do  this  business  for  them,  re- 
posing confidence  in  their  Judgment  and  in- 
tegrity, the  people  must  abide  by  their  own 
action  in  selecting  these  agents,  and  the 
conrts  are  powerless  to  relieve  tliem  from 
the  resolts  of  their  own  bad  judgment  in 
such  selections. 

It  is  contended  by  the  respondent  that, 
tbese  statutes  being  enacted  for  the  benefit 
of  the<pablic,  In  which  third  parties  tiave  an 
Interest  and  the  rights  of  individuals  are  in- 
volved, the  legislature,  to  guard  these  inter- 
ests, and  recognizing  or  foreseeing  the  evils 
consequent  upon  the  inability  of  the  officer 
elect  to  discharge  all  tbe  duties  of  the  of- 
fice, clothed  such  officer  with  the  authority 
to  employ  help,  but.  In  an  abundance  of  cau- 
tion lest  such  officer  might  be  remiss  in  that 
regard,  they  clothed  the  commissioners  with 
tbe  power.  If  the  officer  failed  to  exercise  it 
wben  necessary,  to  employ  this  necessary 
help;  and  it  is  insisted  that  where  a  power 
is  thus  granted,  and  the  necessity  arises,  it 
must  be  exercised.  "We  think  the  general 
rule  goes  to  the  extent  that  in  the  construc- 
tion of  public  statutes  the  word  "may"  is 
to  be  construed  "must"  in  all  cases  where  the 
legislature  means  to  Impose  a  positive  and 
absolute  duty,  and  not  merely  to  give  a  dis- 
cretionary power;  and  the  intention  of  the 
T.4lF.no.3— 12 


legislature  must  be  gathered,  in  an  enact- 
ment of  this  kind,  as  in  any  other  case,  from 
the  language  used  in  tbe  whole  act  To  sus- 
tain the  contention  that  in  this  case  tbe  word 
"may"  is  used  in  an  Imperative  sense,  re- 
spondent cites  Mechem,  Pub.  Off.  §  593. 
There  the  author  says:  "Authorlt.v  to  per- 
form acts  of  public  concern  Is  often  con- 
ferred in  language  which,  in  form,  seems  to 
be  permissive  only,  leaving  it  to  the  option 
of  the  c^cer  whether  he  will  act  or  not;  and 
the  question  arises  whether  the  imposition  of 
the  authority  creates  an  implied  duty  to  ex- 
ercise it."  And  the  rule  is  there  announced, 
as  laid  down  in  King  v.  Barlow,  2  Salk.  609, 
that,  "where  a  public  body  or  officer  has 
been  clothed  by  statute  with  power  to  do  an 
act  which  concerns  the  public  interest  or  the 
rights  of  third  persons,  the  execution  of  the 
power  may  l>e  insisted  on  as  a  duty,  though 
the  phraseology  of  the  statute  be  permissive 
merely,  and  not  perempt<»y."  An  examina- 
tion of  the  cases  cited  by  the  author,  bow- 
ever,  to  sustain  the  text,  shows  conclusively 
that  they  do  not  apply  to  statutes  like  ours. 
Thus,  in  Mayor,  etc.,  v.  Furze,  3  Hill,  612,  the 
act  of  the  legislature  bad  made  it  lawful  for 
a  municipal  corporation  to  make  and  repair 
sewers,  and  the  corporation  had  appointed 
an  officer  to  attend  to  this  matter.  A  per- 
son injured  by  a  defective  sewer  brought  an 
action  against  the  corporation,  and  the  court 
held  that  the  language  used  in  the  statute 
in  that  case  should  be  construed  to  be  im- 
perative, and  that  the  cori>oration  was  not 
at  llt)erty  arbitrarily  to  withhold  it.  Another 
case  was  where  an  indictment  was  found 
against  the  inhabitants  for  refusing  to  meet 
and  make  a  rate  to  pay  the  constable's  tax, 
the  statute  saying  that  they-  "may  meet," 
etc.;  and  the  case  of  King  v.  Barlow,  supra, 
where  churchwardens  were  indicted  for  not 
making  a  rate  or  assessment  under  a  statute 
where  the  language  was  that  they  shall  have 
power  and  authority  to  make  a  rate;  and 
similar  cases  where  there  was  no  fact  to  be 
ascertained,  the  ascertainment  of  which  was 
left  by  the  statute  to  the  Judgment  of  the 
tribunals.  Suth.  St.  Const  §  461,  also  cited 
by  respondent  is  to  the  same  effect  The 
author  there  cites  the  same  cases,  with 
others  of  a  like  character. 

We  think  that  the  ordinary  meaning  of  the 
language  must  be  presumed  to  be  intended 
unless  such  construction  would  manifestly 
defeat  the  object  of  the  provision.  It  will  be 
conceded,  of  course,  that  the  word  "may"  is 
ordinarily  used  In  a  i>ermiBsIve  sense;  in  fact 
outside  of  legal  language,  it  Is  universally 
used  In  the  potential  mood,  signifying  liberty 
or  i>ermission;  and,  outside  of  the  fact  that 
it  is  a  most  excellent  idea  by  courts  to  give 
to  words  employed  by  the  legislature  their  or- 
dinary lay  meaning,— for  it  is  such  meaning 
that  is  comprehended  by  and  acted  on  by 
the  ordinary  legislator  in  the  performance  of 
his  official  duties,— there  is  nothing  in  the 
statute  in  question  to  indicate  that  the  legis- 
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lature  meant  to  Impose  a  positive  and  abso- 
lute duty,  or  that  It  meant  to  do  anything 
more  than  to  submit  this  question  to  the 
best  judgment  of  the  commissioners,  not  only 
by  the  permissive  word  "may,"  but  by  the 
use  of  the  phrase  "In  their  judgment,"  and 
other  qualifying  permissive  words  and  phra- 
ses. A  case  relied  upon  by  the  respondent, 
and  one  that  is  cited  by  Sutherland  in  the 
section  noted  above.  Is  that  of  Supervisors  v. 
U.  S.,  4  Wall.  435,  where  it  was  decided  that, 
where  power  is  given  by  statute  to  public  of- 
ficers In  permissive  language,— as  that  they 
may,  if  deemed  advisable,  do  a  certain  thing, 
—the  language  used  will  be  regarded  as  per- 
emptory where  a  public  interest  or  individual 
rights  require  that  it  should  be.  The  statute 
In  question  was  as  follows:  "The  board  of 
supervisors  under  township  organization,  in 
such  counties  as  may  be  owing  debts  which 
their  current  revenue,  under  existing  laws,  is 
not  sufficient  to  pay,  may,  if  deemed  advisa- 
ble, levy  a  special  tax  •  •  •  to  be  assessed 
and  collected,"  etc.,  and  applied  "In  liquida- 
tion of  such  indebtedness."  And  the  supreme 
court  of  the  United  States  held  that  such 
statute  was  Intended  to  be  Imperative.  But 
from  the  cases  cited  by  the  court,  and  refer- 
red to  by  the  attorneys  in  their  arguments 
and  briefs,  we  conclude  that  this  case  is  not 
opposed  to  the  conclusion  which  we  have 
reached,— that  in  cases  where  a  fact  Is  to  be 
ascertained  by  the  board  the  court  will  not 
,  Interfere  with  its  discretion  In  the  ascertaln- 
'  ment  of  such  fact,  and  its  action  based  upon 
such  ascertainment  The  attorney  who  was 
urging  the  mandamus  In  that  case  insisted 
that  the  argument  for  the  plaintiff  was  based 
on  the  mistaken  idea  of  what  discretion  was. 
"An  examination  of  authorities,"  said  he, 
"will  show  that  disputed  facts  are  necessary 
to  found  a  'discretion'  or  a  'deliberative 
Judgment,'  "—citing  the  distinguishing  case 
of  People  V.  Superior  Court,  5  Wend.  114.  So 
that  this  case  was  considered  by  the  court  In 
the  announcement  of  its  decision,  and  was 
evidently  one  of  the  cases  referred  to  by  the 
court  In  its  closing  remaric  that  "the  line 
which  separates  this  class  of  cases  from  those 
which  involve  the  exercise  of  that  discretion, 
judicial  in  its  nature,  which  courts  cannot 
control,  is  too  obvious  to  require  remark. 
This  case  clearly  does  not  fall  within  the  lat- 
ter category,"— and  the  reporter,  by  star  cita- 
tion, refers  to .  People  v.  Superior  Court, 
supra;  People  v.  Superior  Court,  10  Wend. 
284;  People  v.  Vermilyea,  7  Cow.  393;  and 
Hull  v.  Supervisors,  19  Johns.  260.  An  in- 
vestigation of  these  cases  will  show  clearly 
that  the  United  States  supreme  court  evident- 
ly distinguished  the  case  which  they  had 
under  consideration  from  the  coses  cited  and 
frwn  the  case  at  bar.  In  the  case  of  People 
V.  Superior  Court,  5  Wend.  114,  it  was  decid- 
ed that  the  discretion,  the  exercise  of  which 
by  Inferior  tribunals  or  officers  that  court 
would  not  regulate  or  coerce,  was  that  dis- 
cretion which  was  not  and  could  not  be  gov- 


erned by  any  fixed  principles  or  rules,  viz. 
that  the  court  would  not  interfere  to  regulate 
the  question  of  compensation  of  certain  pub- 
lic officers  where  a  board  of  supervisors  was 
authorized  by  law  to  allow  such  amount  as  It 
should  judge  reasonable  (citing  many  cases); 
and  the  court  said:  "We  will  not  set  up  our 
judgment  in  opposition  to  the  judgment  of  a 
board  of  sbpervlsors  as  to  what  is  a  reason- 
able compensation  for  services  performed  by 
a  constable  for  the  public,  no  sum  having 
been  fixed  by  law.  It  is  their  judgment  and 
discretion,  and  not  oura,  to  which  the  legis- 
lature have  left  the  decision  of  that  matter." 
It  will  be  hard  to  find  a  case  that  is  more 
clearly  in  point  than  this  particular  one. 
But,  continuing,  the  court  says:  "But  If  they 
refuse  to  allow  anything,  either  on  the  ground 
that  they  have  no  discretion  upon  the  subject 
or  that  the  officer  has  no  right  to  compensa- 
tion, then  we  will  interfere,  and  determine 
whether  they  have  the  power  to  make  an  al- 
lowance, or  whether  the  officer  is  entitled  to 
be  paid.  The  powers  of  the  supervisors  and 
the  rights  of  the  officer  are  questions  of  law. 
TBey  are  legal  powers  and  rights  if  they 
exist  at  all,"— citing  Bright  v.  Supervisors,  18 
Johns.  242,  and  Hull  v.  Supervisors,  19  Johns. 
259.  This  confirms  the  rule  that  was  out- 
lined by  us  above,  that  a  distinction  must  be 
drawn  between  cases  where  officers  refuse 
to  act,  and  where  they  do  act,  but  such  action 
is  deemed  to  be  wrong.  In  Com.  v.  County 
Com'rs,  5  Bin.  536,  the  statute  provides  that 
the  officer  shall  make  out  a  certain  account, 
which  account,  after  being  examined  or  re- 
vised, he  shall  present  to  the  county  com- 
missioners, who,  if  they  approve  thereof, 
shall  draw  their  order  on  the  county  treasur- 
er for  the  amount,  which  he  is  directed  to  pay 
out  of  any  moneys  in  the  treasury;  and  the 
court  In  that  case  (a  case-  against  the  com- 
missioners) said:  "The  law  has  vested  the 
commissioners  with  the  power  of  approving 
or  di8ai>proving  of  the  account,  and  we  can- 
not take  it  away  from  them."  And  in  People 
V.  Supervisors,  12  Johns.  414,  the  statute  di- 
rected the  supervisors  to  allow  a  co'nstable 
for  certain  services  so  much  money  as  the 
supervisors  shall  Judge  he  reasonably  de- 
serves to  have.  On  motion  for  mandamus  to 
allow  a  certain  sum  claimed,  the  court  said : 
"Should  we  grant  a  temporary  mandamus, 
what  would  be  Its  command?  Certainly  not 
to  allow  any  specific  sum.  That  would  be 
taking  upon  ourselves  a  discretion  which  the 
court  had  vested  In  the  supervisors.  We 
could  only  command  them  to  examine  the  ap- 
plicant's accounts,  and,  in  the  words  of  the 
statute,  allow  him,  for  his  services,  such  sum 
as  they  shall  judge  he  reasonably  deserves 
to  have;  and  this  has  been  already  done. 
Wherever  a  discretionary  xwwer  is  vested  lu 
officers,  and  they  have  exercised  tliat  discre- 
tion, this  court  ought  not  to  interfere,  be- 
cause they  cannot  control,  and  ought  not  to 
coerce,  that  discretion.  •  •  •  This  may 
be  a  bard  case,  and  the  party  may  be  remedl- 
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less;  but  that  consideration  cannot  induce  us 
to  grant  an  unfit,  and,  as  I  believe,  a  nuga- 
tory, remedy."  And  so  we  think,  without 
further  citation,  that  all  the  authorities, 
when  they  are  properly  discriminated,  will 
hold  that  where  a  question  of  fact  has  been 
submitted  to  an  Inferior  tribunal,  and  that 
tribunal  has  exercised  its  discretion  in  deter- 
mining such  fact,  such  determination  would 
be  held  conclusive  by  the  courts. 

Gouns^  for  the  respondent  relies  very 
largely  upon  the  case  of  Carr  v.  State  (de- 
cided by  the  supreme  court  of  Indiana,  May 
23,  1887)  12  N.  B.  107.  There  It  was  held 
(under  a  section  of  the  Revised  Statutes  of 
Indiana  providing  that  the  clerical  duties 
of  the  bureau  of  vital  and  sanitary  statis- 
tics should  be  provided  for  by  the  secrejlary 
of  state,  by  the  appointment  or  employment 
of  a  suitable  clerk  for  that  purpose,  upon 
requisition  of  the  state  board  of  health,  ap- 
proved by  the  president  thereof)  that  the 
secretary  of  state  could  not  remove  an  ap- 
pointee made  by  a  previous  secretary  of 
state;  the  court  holding  that  under  the  par- 
ticular provisions  of  that  statute,  after  he 
had  been  selected,  designated,  or  named  by 
the  secretary  of  state,  he  had  no  further 
connection  with  such  secretary  in  any  way, 
was  not  subordinate  to  him,  rendered  no 
services  In  his  office,  and  was  not  depend- 
ent upon  him  for  his  salary,  wages,  or  com- 
pensation; the  statute  declaring  that  the  sec- 
retary of  the  state  board  of  health,  and  not 
the  secretary  of  state,  should  be  the  super- 
intendent, and  that  he  must  agree  with  the 
state  board  of  health  for  his  salary,  wages, 
or  compensation  for  his  services,  to  which 
board  alone  he  was  authorized  by  law  to 
look  for  his  compensation,— altogether  a  dif- 
ferent proposition  from  the  one  announced 
In  our  statute,  which  provides:  First,  that 
the  deputy  or  additional  help  shall  only  be 
employed  if.  In  the  Judgment  of  the  board 
of  county  commissioners,  It  is  necessary; 
and,  second,  that  .they  shall  be  paid  such 
salary  as  the  county  commissioners  may 
designate.  It  Is  contended  by  the  respond- 
ent that  In  any  event  the  officers  might  em- 
ploy and  recover  of  the  county,  and  that, 
when  such  employment  was  made,  the  coun- 
ty was  liable  for  the  moneys  thus  expended; 
and  a  number  of  cases  are  cited  to  sustain 
this  contention.  The  first  Is  Harris  v.  Chick- 
asaw Co.  aowa)  42  N.  W.  313.  This  is  an 
Iowa  case,  and  the  Code  of  that  state  pro- 
vides that,  when  a  county  officer  receiving 
a  salary  Is  compelled  by  the  pressure  of  the 
business  of  his  office  to  employ  a  deputy, 
the  board  of  supervisors  may  make  a  rea- 
sonable allowance  to  such  deputy.  It  watt 
held  that  a  county  treasurer  may  employ 
a  clerk  to  assist  him  temporarily  without 
the  authority  of  the  supervisors,  and  they 
may  be  compelled  to  make  a  reasonable  al- 
lowance for  such  clerk.  This  Is  an  altogeth- 
er different  statute  from  the  one  under  con- 
sideration.   The  discretion  as  to  the  neces- 


sity for  employing  the  deputy  seems,  by  the 
language  of  that  statute,  to  have  been  vest- 
ed In  the  officer,  and,  under  the  general  rule, 
no  discretion  having  been  vested  in  the  su- 
pervisors as  to  the  necessity  for  such  em- 
ployment, the  word  "may"  Is  construed  to  be 
imperative.  The  case  of  Gamble  v.  Marion 
Go.  (Iowa)  52  N.  W.  556,  is  also  an  Iowa 
case,  and  the  action  arose  under  the  same 
statute,  and  was  based  upon  the  particular 
language  of  that  statute,  and  simply  fel- 
lows the  case  of  Harris  v.  Chickasaw  Co., 
supra.  The  spirit  of  the  decision  in  Roberts 
v.  People,  13  Pac.  (Colo.  Sup.)  630,  it  seems 
to  us,  is  rather  against  the  contention  of  the 
respondent.  There  the  question  raised  was 
whether  or  not  the  claim  constituted  a  legal 
charge  against  the  county.  The  court  said 
that  the  rule  governing  the  allowance  of 
claims  by  the  board  of  county  commission- 
ers was  that  the  authority  must  be  found 
In  the  statute,  either  In  express  words  or 
by  fair  Implication;  in  other  words,  In  order 
to  bind  the  county,  the  county  commission- 
ers must  act  within  the  scope  of  their  au- 
thority. In  this  case  it  was  claimed  that 
the  county  commissioners,  had  exercised 
their  discretion  wrongfully  in  allowing  the 
claims  in  question,  and  the  court  said:  "But 
the  compensation  for  every  legitimate  charge 
against  a  county  is  not  fixed  by  statute,  nor 
even  expressly  provided  for.  It  is  therefore 
within  the  functions  of  the  board  of  county 
commissioners,  In  such  cases,  to  allow  rea- 
sonable compensation.  The  county  commis- 
sioners represent  the  county  and  have  charge 
of  its  property  and  the  management  uf  Its 
business  concerns.  They  are  necessarily 
vested  with  reasonable  discretion  in  the  ao- 
ministration  of  county  affairs."  And  all 
that  was  really  decided  in  that  case  was 
that  the  services  upon  which  the  claim  was 
based  were  beneficial  to  the  county,  that  the 
county  commissioners  had  so  found,  and  that 
It  was  a  proper  charge  against  the  county. 
The  determination  of  the  question  wheth- 
er a  charge  is  a  proper  charge  against  the 
county  is  a  legal  proposition,  and  that  of 
whether  the  employment  of  the  service  is 
necessary  as  a  fact  is  entirely  another  prop- 
osition. The  courts  will  determine  the  first, 
but  will  not  enter  upon  the  investigation 
of  the  latter,  when  the  discretion  has  been 
submitted  to  another  tribunal.  This  dis- 
tinction has  been  observed  and  maintained 
by  the  courts  ever  since  the  establishment 
of  the  Judiciary,  and  was  clearly  and  dis- 
tinctly stated  by  Lord  Ellenborough  in  King 
V.  Justice  of  Kent,  14  East,  395.  There  ■ 
petition  was  presented  to  the  Justices  of 
Kent  at  thdr  general  quarter  sessions,  from 
certain  persons  stating  themselves  to  be 
millers  In  that  county,  and  within  the  de- 
scription of  millers  mentioned  in  a  statute 
which  provided  In  substance  that  the  Jus- 
tices, upon  petition,  should  regulate  their 
wages;  and  the  sessions  refused  to  act  upon 
the  petition,  not  upon  the  theory  that  these 
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mUIen  should  not  have  their  wages  raised 
under  the  ctrcumBtances,  but  upon  the  theory 
that  they  had  no  Jurisdiction  to  Interfere  in 
the  case  of  these  petitioners,  for  the  reason 
that  they  apprehended  that  the  statute  was 
confined,  not  in  the  terms  of  It,  yet  by  con- 
struction and  In  practice,  to  the  wages  of 
laborers  In  husbandry,  and  did  not  compre- 
hend millers.  Lord  EUenborough,  in  render- 
ing the  opinion,  said  that,  if  the  Justices  had 
rejected  the  application  in  the  exercise  ot 
the  discretion  vested  la  them  by  the  legis- 
lature, the  court  would  not  interfere,  but, 
If  they  had  rejected  It  on  the  ground  stat- 
ed,—that  they  had  no  power  to  grant  It,— 
the  court  would  Interfere  so  far  as  to  set 
the  jurisdiction  of  the  magistrates  In  mo- 
tion, by  directing  them  to  bear  and  deter- 
mine upon  the  application;  and  he  observed 
that  it  was  evident  timt  the  magistrates  liad 
never  exercised  their  discretion  at  all  upon 
the  question  whether  the  application  was 
fit  to  be  granted  or  not,  but  appeared  to 
Iiave  considered  that  they  had  no  Jurisdic- 
tion to  hear  it.  In  conclusion,  he  said:  "We 
do  not,  however,  by  {^ranting  this  mandamus, 
at  all  interfere  with  the  exercise  of  tliat 
discretion  which  the  legislature  meant  to 
confide  to  the  Justices  of  the  peace  in  ses- 
sions. We  only  say  that  they  have  a  dis- 
cretion to  exercise,  and  therefore  they  must 
hear  the  application;  but,  having  heard  it,  it 
rests  entirely  with  them  to  act  or  not  upon 
it,  as  they  think  fit."  Now,  If  the  language  of 
our  statute  were  that  the  commissioners  may 
determine  upon  application  whether  the 
necessity  for  this  extra  employment  existed, 
and  they  should  refuse,  upon  such  applica- 
tion, to  enter  upon  an  investigation  of  that 
question,  then  the  rule  involved  by  the  re- 
spondent would  be  applicable.  But  here  not 
only  such  is  not  the  statute,  but  It  affirma- 
tively appears  by  the  answer  of  the  board 
that  they  did  enter  upon  the  Investigation  of 
the  question  presented,  and  affirmatively 
found  that  the  employment  was  unnecessary 
on  account  of  the  small  amount  of  business 
being  transacted  in  the  county. 

Other  questions  are  involved  in  this  an- 
swer, viz.  the  right  of  the  commissioners  to 
employ  under  any  circumstances,  on  account 
of  the  alleged  Indebtedness  of  the  county  be- 
yond its  constitutional  limitation;  and.  If 
this  were  the  only  question  Involved,  then, 
under  many  of  the  authorities  cited  by  re- 
spondent, the  findings  or  conclusions  of  the 
commissioners  might  be  reviewed  by  this 
court,  because  they  are  questions  of  law  and 
not  of  fact  The  same  principle  was  an- 
nounced In  Hull  V.  Supervisors,  19  Johns.  239, 
where  It  was  held  that  the  question  of  Juris- 
diction could  not  be  reviewed,  but  that  If 
subordinate  public  agents  refused  to  act  or 
entertain  the  question  for  their  discretion, 
in  cases  where  the  law  enjoined  upon  them  to 
do  the  act 'required,  the  court  would  enforce 
obedience  to  the  law  by  writ  of  mandamus, 
Mbete  no  other  legal  remedy  existed;  and 


the  distinction  laid  down  by  Lord  Ellenbor- 
ough,  in  the  case  above  cited,  was  noticed  by 
the  court  "The  question,"  said  the  court, 
"now  presented,  is  whether  the  supervison 
were  bound  to  audit  and  allow  the  account 
as  a  county  charge.  If  It  be  a  legal  claim, 
then  we  have  no  doubt  of  our  jurisdiction  to 
instruct  and  giiide  the  supervisors,  in  the 
execution  of  their  duty,  by  mandamus;  not 
to  control  their  discretion  In  Judging  what  ia 
a  reascwable  compensation  for  such  services, 
but  to  compel  them  to  admit  the  claim  as  a 
county  charge  and  to  exercise  their  discre- 
tion as  to  the  amount;  or,  in  the  language 
of  Lord  EUenborough,  •  •  •  this  court 
would  interfere  ao  far  as  to  set  the  Inferior 
jurisdiction  In  motion.' "  On  the  same  prin- 
ciple it  was  held  in  Bright  v.  Supervisors,  18 
Johns.  242,  that  a  mandamus  would  lie  to  the 
supervisors  of  a  county  to  compel  them  to 
allow  the  account  of  the  clerk  of  the  county 
for  advances  made  by  him  in  purchasing 
books  for  recording  deeds  and  mortgages, 
upon  the  same  theory  that. the  question  of 
whether  or  not  the  price  of  these  boolLs  was 
a  proper  charge  against  the  county  was  a 
question  of  law  which  the  court  had  power 
to  review.  The  next  citation  by  the  respond- 
ent is  to  page  541,  19  Am.  &  Bug.  Enc  Law. 
The  author  there  simply  lays  down  the  gen- 
eral proposition  that  "public  officers  acting 
faithfully  and  without  fault  and  pursuant  to 
authority,  are  entitled  to  be  reimbursed  for 
anything  reasonably  and  necessarily  dis- 
bursed by  them  In  executing  the  duties  of 
their  office,"  and  that  "the  public  or  a  public 
corporation  have  poww  to  indemnify  their 
officers  and  agents  against  any  charge  or  lia- 
bility they  may  Incur  In  the  bona  fide  dis- 
charge of  their  duty,  even  though  their  acts 
were  IllegaL"  The  first  citation  under  this 
announcement  Is  a  case  we  liave  just  noticed, 
viz.  Bright  V.  Supervisors,  supra;  and  the 
cases  cited  generally  to  sustain  that  text  are 
In  no  way  In  conflict  with  the  doctrine  which 
we  have  announced  above,  and  none  of  them 
comprehends  a  case  where  the  offlcv  has  act- 
ed upon  a  question  which  has  been  submit- 
ted by  law  to  the  discretion  of  another  tri- 
bunal. All  that  is  decided  in  U.  S.  v.  Flan- 
ders, 112  U.  S.  88,  5  Sup.  Ct  67,  is  that  a 
collector  of  internal  revenue.  In  a  suit  against 
him  on  a  bond,  brought  to  recover  public 
money  collected  by  him  and  not  paid  over, 
should  be  allowed,  as  a  set-off,  money  paid  by 
him  for  publishing  advertisements  required 
to  be  made  by  certain  sections  of  the  stat- 
utes. If  the  amount  was  found  to  be  reasona- 
ble and  prop».  It  seems  that  the  real  ques- 
tion at  issue  In  this  case  was  not  a  questicn 
of  discretion,  but  whether  or  not  the  claim 
of  the  collector  was  a  proper  claim  under  the 
statute.  The  court,  in  closing  the  case,  says: 
"In  the  present  case  the  statute  required  the 
advertisements  to  be  made,  and  there  Is  noth- 
ing in  it  which  implies  that  they  are  to  bo 
paid  tor  out  of  the  compensation  to  be  al- 
lowed, or  that  they  are  not  to  be  reimbursed 
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because  they  are  not  named  with  stationery 
and  blank  books,  or  because  'advertising'  was 
first  inserted  in  the  act  of  1865."  So  that  this 
case  falls  with  the  other  cases  which  we 
bare  mentioned,  where  the  courts  held  tbat 
tbey  have  a  right  to  pass  upon  the  legality 
of  a  claim.  The  cases,  cited  by  respondent, 
of  Morris  y.  StnU,  96  Mo.  597,  U,  S.  v.  Smith, 
39  Fed.  490.  and  Dogget  t.  Fur  Co.,  99  Ind. 
33i,  seem  to  be  miscitations,  not  being  in 
tbe  volumes  cited,  and  we  have  been  unable 
to  find  them.i  The  case  of  County  of  Schuy- 
ler v.  Bogue,  38  ni.  App.-4S,  decides  what 
was  decided  by  this  court  in  the  case  of  Nel- 
son v.  Troy,  39  Pac.  974,  viz.  that  a  statute 
which  fixed  the  compensation  of  a  county 
clerk  did  not  include  witiiin  the  compensa- 
tion the  expenses  of  the  <^ce;  and  County 
of  Schuyler  v.  Wells,  38  111.  App.  51,  U  de- 
-cided  upon  the  some  theory.  The  case  of 
Washington  County  v.  Jones.  43  Iowa,  260, 
was  based  upon  a  statute  which  provided 
that,  "when  a  county  officer  receiving  a 
salary  Is  compelled  by  the  pressure  of  the 
business  of  his  office  to  employ  a  deputy,  the 
-county  court  may  make  a  reasonable  allow- 
ance to  such  deputy."  This  statute  super- 
seded the  statute  which  provided  that  the 
iUerk  should  furnish,  at  bis  own  expense,  all 
necessary  deputies.  In  this  case  the  clerk 
was  called  upon  to  transact  probate  business, 
and  the  real  question  before  the  court  was 
whether  he  could  be  legally  held  to  transact 
the  additional  probate  business  under  the 
salary  provided  by  law  for  his  services  as 
clerk;  and  the  court  held  that  he  could  not; 
tbat  they  were  additional  services  which 
were  not  contemplated  by  the  law  fixing  his 
salary;  and  that  he  was  entitled  to  them. 
Bradley  v.  Jefferson  County,  4  G.  6re«ie, 
3O0,  does  not  disclose  the  statute  upon  which 
the  case  was  decided.  This  much,  however. 
Is  quoted  by  the  court  It  says:  "Section  417 
of  the  Code  contemplates  precisely  such  a 
case  as  this,  and  provides  'that  the  county 
court  may  make  a  reasonable  allowance  to 
the  deputy.'  The  court. below  probably  con- 
strued this  section  so  as  to  leave  the  ques- 
tion of  i>ayment  discretionary  with  the  coun- 
ty court.  In  this  we  think  it  erred."  It  ap- 
pears from  the  opinion  in  this  case  that  the 
statute  provided  for  the  appointment  of  the 
deputy  outside  of  any  action  of  the  county 
ctHirt.  At  all  events,  the  opinion  is  so  brief 
tbat,  the  provisions  of  the  statute  not  -be- 
ing disclosed,  it  cannot  be  cited  as  authority 
for  or  against  the  contention  of  the  respond- 
ent in  this  case.  A  late  case,  however,  de- 
cided by  the  supreme  court  of  Wyoming,  re- 
ported in  40  Pac.  304,  viz.  Griggs  v.  Board, 
seems  to  us  to  be  in  point  on  the  contention 
that  the  commissioners,  having  consented  to 
the  appointment  of  these  assistants,  had  no 
power  to  remove  them.   The  statute  of  Wyo- 

1  The  following  are  the  correct  citations: 
Morris  v.  State,  96  Ind.  597;  U.  S.  v.  Smith. 
35  Fed.  490;  and  Daggett  v.  Ford  Co.,  89  HI. 
3Ai.—lEd.  Nat  Reporter  System. 


ming  provides  that  county  clerks  in  counties 
of  the  third  class  may,  with  the  consent  of 
the  board  of  county  commissioners,  appoint 
one  deputy  (it  will  be  observed  that  this  is 
substantially  the  provision  of  section  2973  of 
our  statutes  relied  upon  by  the  respondent); 
and  the  court  in  that  case  held  that  where  the 
deputy  had  been  appointed  with  the  consent 
of  the  board,  such  consent  could  at  any  time 
be  withdrawn,  and  the  deputy  ■  removed, 
whenever,  in  the  Jtidgment  of  the  board,  the 
public  interest  requlred.lt  or  when  the  reve- 
nues of  the  county  were  Insufficient  to  war- 
rant the  continuance  of  such  an  officer. 

The  conclusion  which  we  have  reached,  not 
only  from  the  authorities  investigated,  but 
from  the  plain  language  of  the  statute,  which 
it  seems  to  us  is  hardly  susceptible  of  con- 
struction, is  that  the  legislature  has  made 
provision  for  the  payment  of  the  salary  of 
the  auditor  and  sherifC  on  the  supposition 
that  such  salary  would  ordinarily  be  a  suf- 
ficient compensation  for  the  work  done  In 
those  departments  of  the  county;  but  that 
in  case  there  should  be  a  question  as  to  the 
necessity  for  further  assistance,  that  ques- 
tion of  necessity  has  been  submitted  to  the 
discretion  of  the  board  of  county  commission- 
ers; and  that  in  this  case  the  record  shows 
tliat  the  board  has  exercised  Its  discretion, 
and  has  found,  as  a  matter  of  fact  that  such 
extra  assistance  was  not  necessary  to  the 
carrying  on  of  the  business  of  the  county; 
and  tbat  such  finding  Is  conclusive  upon  the 
courts.  If  it  eventuates  that  the  board  has 
not  exercised  its  discretion  In  a  sensible  way, 
or  in  such  a  way  as  to  subserve  the  best  in- 
terest of  the  county,  the  only  remedy  tlmt 
the  people  have  is  the  exercise  of  an  intelli- 
gent choice  at  the  polls.  There  is  another 
construction  of  these  statutes  which  is  plausi- 
ble, and  that  is  that  the  provision  of  sectlc» 
2973  applies  to  cases  where  the  duties  are 
greater  than  can  be  performed  by  the  officer, 
in  which  case  he  may  appoint  a  deputy  whose 
services  shall  be  paid  for  out  of  the  salary 
of  the  officer  appointing  him,  while  section 
3003  applies  to  a  different  character  of  cases. 
It  is  not  required,  under  this  section,  that  the 
duties  of  the  office  shall  be  greater  than  can 
be  performed  by  the  officer,  but  under  Its 
provisions,  when.  In  the  Judgment  of  the  com- 
missioners, the  salary  is  Inadequate  for  the 
services  required  of  the  officer,  a  deputy  may 
be  appointed,  whose  salary  may  be  fixed  by 
the  board  and  paid  by  the  county.  In  coun- 
ties where  the  salary  of  an  officer  is  so  small 
that  he  could  not  afford  to  hire  a  deputy  it 
might  frequently  happen  that  a  rush  of  busi- 
ness would  necessitate  extra  help,  and  in 
such  case  the  commissioners,  under  the  pro- 
visions of  section  3003,  would  allow  for  such 
services  out  of  the  county  fund;  while,  in  a 
case  where  the  salary  fixed  by  law  Is  a  larger 
one,  the  officer  might  not  be  able  to  do  the 
work,  and  yet,  in  the  Judgment  of  the  board, 
the  salary  might  be  sufficient  to  pay  for  all 
the  work  done.    But  this  construction  would 
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be  equally  fatal  to  respondent's  case.  The 
Judgment  will  be  reversed,  and  the  cause  dis- 
missed, at  the  respondent's  cost. 

HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


(12  Wash.  41T) 

STATE  T.  WHITE. 
(Supreme  Court  of  Washington.    July  26, 1895.) 

InDIOTMBNT— VSRIPIOATIOK    BT    DEPUTY    ClBBK— 

Larobnt— Falsb  f  ersokatiok. 

1.  The  fact  that  a  depbty  clerk  of  court 
signs  the  jurat  to  the  Terification,  of  an  Informa- 
tion in  the  name  of  the  clerk,  by  himself  as  dep- 
uty, does  not  render  the  information  insufficient. 

2.  A  sewing  machine  is  a  subject  of  larceny, 
under  Pen.  Code,  S  53,  making  it  larceny  for 
one  falsely  personating  another  to  receive,  in 
such  assumed  character,  "any  money  or  other 
property  whatever,"  with  intent  to  convert  it 
to  his  own  use. 

Appeal  from  superior  court,  King  coantjr; 
T.  J.  Humes,  Judge. 

Dolveney  Y.  White  was  accused,  under 
Pen.  Code,  {  53,  of  the  larceny  of  a  sewing 
nuichine.  The  Information  was  quashed,  on 
motion,  on  the  ground  that  the  property  was 
not  a  subject  of  larceny  under  the  section 
named,  and  the  state  appeals.     Reversed. 

John  F.  Miller,  Pros.  Atty.,  and  Daniel  W. 
Bass,  for  the  State. 

ANDERS,  J.  The  respondent,  Dolveney 
V.  White,  was  Informed  against  by  the  pros- 
ecuting attorney  of  King  county,  for  larceny, 
alleged  to  have  been  committed  in  receiving 
a  certain  sewing  machine  by  fraudulently 
representing  himself  to  be  the  agent  of  the 
owner  thereof. 

The  Information,  omitting  the  caption  and 
indorsement,  is  as  follows: 

"Dolveney  V.  White  Is  accused  by  the  pros- 
ecuting attorney  of  King  county,  state  of 
Washington,  by  this  Information,  of  the  crime 
of  larceny,  committed  as  follows:  He,  the 
said  Dolveney  V.  White,  In  King  county, 
state  of  Washington,  on  the  23d  day  of 
March,  1893,  unlawfully  and  falsely  did  rep- 
resent himself  to  one  Sam  Steve,  an  Indian; 
that  he;  the  said  Dolveney  V.  White,  was 
then  and  there  a  duly-authorized  agent  of  the 
Singer  Sewlng-Mochine  Company,  the  same 
being  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey,  and  duly  and  legally 
tloing  business  and  having  a  place  of  busi- 
ness in  said  King  county,  state  of  Washing- 
ton; and  the  said  Dolveney  V.  White,  not 
then  and  there  being  the  agent  of  the  said 
Singer  Sewing-Machine  Company,  and  in  said 
assumed  character,  did  then  and  there  re- 
ceive from  the  said  Sam  Steve  one  sewing 
machine,  of  the  value  of  $70  in  lawful  mon- 
ey, the  property  of  the  said  Singer  Sewing- 
Machine  Company,  with  the  intent  then  and 
there  and  thereby  to  convert  the  said  sewing 
machine  to  his  own  use,  the  said  Sam  Steve 


Intending  then  and  there  to  deliver  the  said 
sewing  machine  to  the  said  Singer  Sewing- 
Machine  Company,  the  agent  of  whom  was 
misrepresented,  as  aforesaid,  contrary  to  the 
form  of  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Washington.  Dated  at  Seat- 
tle, In  county  and  state  aforesaid,  this  12th 
day  of  January,  1894.  John  F.  Miller,  Pros- 
ecuting Attorney. 

"State  of  Washington,  County  of  King,  as. 
John  F.  Miller,  being  first  duly  sworn,  upon 
oath  deposes  and  states  that  he  is  prosecut- 
ing attorney  for  King  county,  state  of  Wasb- 
iugton;  that  he  has  read  the  foregoing  In- 
formation, and  knows  the  contents  thereof; 
that  the  statements  and  allegations  made 
and  contained  therein  are  true,  as  alleged. 
John  F.  Miller. 

"Subscribed  and  sworn  to  before  me  this 
ISth  day  of  January,  1894.  T.  W.  Gordon. 
Cleric  of  the  Superior  Court  By  P.  D. 
Hughes,  Deputy." 

The  respondent,  by  his  attorneys,  moved  to 
quash  and  set  aside  the  information  <mi  tlie 
alleged  grounds:  (1)  That  It  did  not  state 
facts  and  circumstances  sufficient  to  consti- 
tute the  crime  of  larceny;  and  (2)  that  It 
was  not  properly  verified.  The  motion  was 
sustained  by  the  court,  upon  the  ground,  as 
stated  by  counsel  for  the  state,  that  a  sew- 
ing machine  was  not  a  subject  of  larceny, 
under  section  53  of  the  Penal  Code,  and  the 
defendant  was  discharged. 

That  the  Information  was  not  insufficient 
by  reason  of  the  form  or  substance  of  the 
verification  will  be  seen  by  reference  to  pre- 
vious decisions  of  this  court.  See  State  v. 
Devlne,  6  Wash.  587,  34  Pac.  154,  and  State  v. 
Rosener,  8  Wash.  42,  35  Pac.  357.  This  In- 
formation was  based  upon  section  53  of  the 
Penal  Code,  which  re.ids  as  follows:  "Eveiy 
person  who  shall  falsely  represent  or  person- 
ate another,  and  in  such  assumed  character 
shall  receive  any  money  or  other  property 
whatever  Intended  to  be  delivered  to  the  par- 
ty so  personated,  with  Intent  to  convert  the 
same  to  his  own  use,  shall  be  deemed  guilty 
of  larceny,  and  shall,  on  conviction  thereof, 
be  imprisoned  in  the  penitentiary  not  more 
than  fourteen  years  nor  less  than  one  year, 
or  Imprisoned  in  the  county  Jail  any  length 
of  time  not  exceeding  one  year."  It  closely 
follows  the  language  of  the  statute;  and.  If 
It  fails  to  state  facts  sufficient  to  constitute 
the  crime  of  larceny,  as  therein  defined.  It  is 
because  the  property  mentioned  is  not  des- 
ignated by  the  statute.  We  are  aware  of  nu 
rule  or  principle  of  statutory  construction 
which  would  exclude  a  sewing  machine  from 
the  meaning  of  the  words  "other  property 
whatever."  All  rules  of  construction  ar« 
but  aids  to  determine  the  legislative  intent, 
and  the  primary  rule  is  tliat  the  intention  of 
the  legislature  is  to  be  found  in  the  ordinary 
and  usual  meaning  of  the  words  used  In  tlu! 
statute.  The  legislature  has  said  that:  "Ev- 
ery person  who  shall  falsely  represent  or  per- 
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sonate  another  and  In  sucli  assumed  char- 
acter shall  receive  any  money,  or  proper- 
ty whaterer  •  •  •  shall  be  deemed  guil- 
ty of  larceny.".  And,  when  it  used  the  word 
""money,"  it  not  only  deslgoated  a  class  or 
genus  of  property,  but  included  therein  every 
kind  or  species  of  that  class,  and  therefore 
the  words  "other  property"  cannot  be  said 
to  refer  to  property  of  the  sajne  class.  End. 
St  i  409.  Considering  the  mischief  to  be 
remedied,  as  well  as  the  language  used,  it 
seems  plain  that  the  legislature  intended  to 
make  it  a  crime  for  any  person  to  receive  any 
kind  or  description  of  property  of  value,  by 
the  means  specified  In  the  statute.  To  hold 
otherwise  would  be  equivalent  to  saying  that 
the  words  "other  property  whatever"  have 
np  force  or  meaning  whatever.  The  judg- 
ment is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accwdance  with 
this  opinion. 

HOTT,  0.  J.,  and  DUNBAR,  8C0TT,  and 
OOBDON,  JJ..  concur. 


(12  Wash.  440) 

STATE  ex  i«L  KING  et  al.  v.  TRIMBELL 
et  al. 

(Svpreme  Court  of  Washington.    July  26, 18%.) 
Maxdaiids— Sboond  WKft— SuimoNiiio  Jdbt. 

1.  Where  the  sltemative  writ  of  mandamns 
Is  quashed,  the  issue  of  a  second  writ,  though 
termed  an  amended  or  alias  writ,  Is  proper. 

2.  But.  if  such  procedure  is  irregular,  the 
error  is  immaterial,  as  the  only  change,  in  case 
of  the  beginning  of  a  complete  new  action, 
would  he  the  filing  of  an  affidavit  similar  to  that 
already  filed,  and  the  placing  of  a  new  number 
oa  the  file  and  records  of  the  court. 

3.  Where,  in  mandamus,  defendant  de- 
mands a  jury  for  trial  of  issues  formed,  he  can- 
not complain  that  the  jury  was  summoned  on- 
der  a  special  venire. 

4.  Where  the  verdict  Is  directed  by  the 
coort.  error  in  summoning  the  jury  is  immaterial. 

5.  The  canvassing  board  cannot  go  behind 
the  returns  of  the  election  ofBcers  to  determine 
the  result  of  an  election. 

6.  The  fact  that  the  canvassing  board  has 
improperly  issued  a  certificate  of  election  to  a 
Dersop  does  not  prevent  its  being  required  to 
make  a  proper  canvass  and  issue  a  certificate  to 
the  nerson  entitled  thereto. 

7.  A  common  council,  acting  as  the  canvass- 
ing board,  may  by  mandamus  be  compelled  to 
canvass  the  returns,  and  issue  the  proper  certifi- 
cates of  election  to  the  persons  to  constitute  its 
•accessor,  as  the  Issuance  of  snch  certificates, 
which  are  prima  facie  evidence  of  the  holders 
right  to  office,  is  necessary  to  the  final  determi- 
nation by  the  new  council  as  to  the  qualifica- 
tion of  its  membe/B. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Mandamus  proceedings,  on  the  relation  of 
Joseph  King  and  another,  against  E.  Trim- 
b^  and  others,  as  composing  the  council  of 
the  town  of  Sumas.  There  was  a  judgment 
for  relators,  and  defoidants  appeaL  Af- 
firmed. 

Black  &  Learning,  for  appellants.  Bruce, 
Brown  &  Cleveland  and  Newman  St  Howard, 
for  respondentia 


HOYT,  C.  J.  By  this  proceeding  It  was 
sought  to  compel  the  defendants,  the  com- 
mon council  of  the  town  of  Sumas,  to  can- 
▼ass  the  returns  of  the  election  held  on  De- 
cember 4, 1894,  as  returned  to  them  by  the  of- 
ficers of  election,  and  from  the  face  of  such 
returns  ascertain  and  declare  the  persons 
elected,  and  iasAe  to  them  certificates  of  such 
election.  The  result  was  a  judgment  substan^ 
tially  as  prayed  for  by  the  plaintiffs,  to  re- 
verse which  the  defendants  have  prosecuted 
this  appeal. 

The  first  assignments  of  error  which  we 
shall  notice  were  founded  upon  alleged  Ir- 
reguUirltles  in  the  proceedings  which  led  up 
to  the  trial  of  the  cause  upon  the  merits. 
The  first  alternative  writ  of  mandate  was 
quashed  upon  motion  of  the  defendants,  who 
appeared  specially  for  the  purpose  of  mak- 
ing such  motion.  Thereupon,  upon  motion  of 
plaintiffs,  an  amoided  or  alias  alternative 
writ  was  Issued:  and  it  Is  contended  that  the 
issue  of  this  second  writ  was  unauthorized, 
for  the  reason  that  the  suit  was  terminated 
by  the  quashing  of  the  first  one.  It  is  no 
doubt  true  that  the  quashing  of  the  first 
writ  so  far  terminated  the  proceeding  that  the 
defendants  would  not  have  been  bound  by 
anything  further  that  might  have  been  done 
therein  without  having  been  again  served  with 
process.  But  the  service  upon  them  of  the 
amended  or  alias  writ  was  such  process,  and 
by  such  service  they  were  brought  into  the 
case  as  fully  as  they  would  have  been  had 
this  second  writ  been  the  original  one.  One 
of  the  objects  of  the  servioe  of  the  alternative 
writ  of  mandate  was  to  give  the  court  juris- 
diction of  the  persons  of  the  defendants,  and 
if  the  first  writ  for  any  reason  failed  to  con- 
fer such  jurisdiction,  and  was  for  that  reason 
quashed,  the  situation  of  the  parties  to  the  ac- 
tion and  of  the  court  to  the  parties  would 
be  substantially  the  same  as  though  no  alter- 
native writ  had  Issued.  This  being  so,  the 
second  alternative  writ  which  was  served 
upon  the  defendants  was  of  the  same  force 
as  though  it  had  not  been  preceded  by  the 
attempted  service  of  the  first  one:  The  fact 
that  It  was  termed  an  "alias"  or  "amended" 
writ  oould  In  no  manner  affect  the  rights  of 
the  defendants.  For  these  reasons,  we  hold 
that  the  second  writ  rightfully  Issued  in  the 
original  proceeding.  But,  however  that  may 
be,  the  only  thing  that  could  have  been  re- 
quired would  have  been  to  have  had  an  af- 
fidavit, the  same  as  the  one  filed  in  the  orig- 
inal action,  filed  In  another  one,  to  authorize 
a  writ  which  would  have  bad  the  same  ef- 
fect aa  was  ^ven  to  the  one  in  question;  and 
the  proceedings  authorized  thereunder  would 
bare  been  the  same  in  all  respects,  excepting 
that  they  would  have  been  under  a  new  num- 
.  ber  upon  the  flies  and  records  of  the  superior 
court  The  effect  upon  the  defendants' 
rights  would  have  been  the  same,  wheth«' 
the  writ  had  as  Its  foundation  the  affidavit 
filed  In  the  old  case,  or  one  of  the  same  tenor 
filed  In  a  new  oae.    Hoice,  theg  were  not  in- 


Digitized  by 


Google 


184 


PACIFIC  REPORTER,  Vol.  41. 


(Wash. 


jured  by  the  Irregularity,  If  irregularity  It 
■*as. 

There  Is  an  attempt  to  found  error  upon 
the  fact  that  the  altematlTe  writ  did  uot  re- 
cite all  the  facts  relied  upon  by  the  plaintifCs; 
but,  in  our  opinion,  the  substantial  facts  were 
fiufflcieutly  recited.  Besides,  under  our  stat- 
ute, we  doubt  whether  it  is'  necessary  to  re- 
cite any  of  the  facts  In  the  writ  if  the  affi- 
davit upon  which  it  is  founded  is  referred  to 
therein  and  served  therewith. 

Upon  the  answer  of  the  defendants  and  the 
ren^y  of  plaintiffs  certain  issues  of  fact  were 
presented  which  the  defendants  demanded 
should  be  submitted  to  a  Jury.  In  order  to 
comply  with  this  demand,  the  court  issued 
a  special  venire  to  the  sheriff  of  the  county, 
commanding  him  to  summon  enough  persons 
qualified  to  serve  as  Jurors  to  constitute  a 
Jury  for  the  trial  of  the  cause.  To  this  de- 
fendants excepted,  and  they  here  claim  that 
by  the  issue  of  such  venire  the  court  com- 
mitted such  error  as  should  reverse  the 
Judgment  The  proceeding  was  a  summary 
one,  and  the  court  was  not  required  to  await 
a  regular  panel  of  jurors  before  proceeding 
with  the  trial;  and,  a  Jury  trial  having  been 
demanded  by  the  defendants,  they  cannot 
complain  at  the  action  of  the  court  in  taking 
the  only  course  by  which  It  could  procure  a 
Jury  within  a  reasonable  time.  But,  even  if 
the  action  of  the  court  in  calling  the  Jury 
was  erroneous,  the  Judgment  should  not  be 
reversed  on  that  account  The  verdict  An- 
ally rendered  was  a  directed  one,  and  for 
that  reason  the  constitution  of  the  jury  had 
no  effect  upon  the  rights  of  the  parties. 

On  the  trial  upon  the  morlts,  the  facts  as 
disclosed  by  the  bill  of  exceptions  were  sub- 
stantiaUy  agreed  to.  Therefrom  it  appeared 
that  upon  the  face  of  the  returns  returned 
to  the  common  council  the  plaintiffs  were  en- 
titled to  certificates  of  election,  and  that  those 
to  whom  certificates  were  given  were  not  so 
entitled;  that  In  making  the  canvass  the  com- 
mon council  went  behind  the  returns  of  the 
election  officers,  and  from  an  inspection  of  the 
ballots  cast  by  the  electors  determined  the  re- 
sult, and  issued  thdr  certificates  in  accord- 
ance with  the  result  so  found.  From  this  it 
will  appear  that  but  a  single  questicm  was 
presented  for  decision  upon  the  merits  of  the 
case,  and  that  was  as  to  whether  or  not  the 
common  council,  as  a  board  for  the  can- 
vassing of  the  election  returns,  was  bound 
by  the  face  of  the  returns.  The  trial  court 
was  of  the  opinion  that  it  was,  and  that  upon 
the  agreed  facts  the  board  had  never  made  a 
canvass  of  the  election  returns  as  required 
by  law.  In  this  opinion  we  concur.  That 
the  duty  of  canvassing  boards  is  purely  min- 
isterial, and  confined  to  tabulatlngi  and  as- 
certaining the  result  of  an  election  as  shown 
by  the  face  of  the  returns,  properly  made 
out  by  the  election  officers,  la  well  established 
upon  both  reason  and  authority.  The  elec- 
tion laws  place  the  responsibility  of  determin- 
ing the  result  at  each  election  precinct  upon 


the  election  officers,  and  leave  to  the  can- 
vassing board  only  the  duty  of  ascertaining 
the  result  from  the  returns  made  by  such  of- 
ficers. An  ezamlDation  of  section  226  of  Mc- 
Crary  on  Elections,  and  the  authorities  there- 
in cited,  will  be  sufficient  to  show  that  nearly 
or  quite  all  of  the  courts  have  so  held.  Nor 
does  the  fact  that  upon  some  erroneous  rule 
a  certificate  of  election  had  been  issued  to 
other  than  the  persons  «xtltled  thereto  re- 
lieve the  canvassing  board  from  the  duty  of 
maifii^  a  proper  canvass  and  issuing  the  nec- 
essary certificates.  See  People  v.  Hilliard, 
29  111.  4ia 

One  other  reason  is  suggested  why  the 
Judgment  should  be  reversed.  It  is  claimed 
that,  since  the  common  council  was  the  sole 
Judge  of  the  election  and  qualification  of  its 
members,  the  court  has  no  Jurisdiction  to  con- 
trol its  action  in  determining  the  result  of 
the  election.  The  common  council  which  as- 
sumed to  act  as  the  board  of  canvassers  of 
the  election  was  not  the  common  council 
which  would  finally  det^mine  as  to  the  elec- 
tion and  qualificati<m  of  the  members  chosen 
at  said  election.  The  new  council  jto  which 
they  were  elected  was  the  one  which  would 
finally  pass  upon  that  question,  and  the  fact 
that  the  result  as  certified  by  the  canvassing 
board  would  be  subject  to  revision  by  such 
common  council  could  have  no  effect  upon  the 
duty  of  the  canvassing  board  in  determining 
the  result  of  the  election.  Certificates  is- 
sued by  such  board  prima  facie  entitled  those 
to  whom  they  were  granted  to  sit  as  mem- 
bers of  the  new  council,  and  their  Issuance 
was  as  necessary  to  determine  this  prima 
facie  right  as  it  would  have  been  If  such 
rlgihts  would  have  been  finally  determined  by 
such  certificates.  We  find  no  error  In  the 
record  of  which  the  appellants  can  complain, 
and  the  judgment  will  be  affirmed. 

ANDERS,  SCOTT,  DUNBAR,  and  GOIt- 
DON,  JJ.,  concur. 


(U  Wuih.  4M> 

SMYTHE,  Treasurer.  V.  NEW  ENGLAND 
LOAN  &  TRUST  CO. 

(Supreme  Court  of  Washington.  July  26, 1895.) 
Application  of  Patmbiits— Sboured  Debts. 
On  foreclosure  of  a  mortgnBG  securing  a 
note,  the  interest  on  •'vhich  Is  guarantied  by  a 
third  nerscn.  tlie  mortgagee  is  entitled  to  have 
Droceeds  of  the  sale  applied  in  payment  of  the 
Drincioal  of  the  notes  before  the  interest 

Appeal  from  8uperi<v  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  R.  B.  Smythe,  treasurer,  against 
the  New  England  Loan  &  Trust  C<Mnpany,  to 
recover  Interest  guarantied.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af< 
firmed. 

Doolittle  &  Fogg,  for  appellant  Cllse  & 
King,  for  respondent 

DUNBAR,  J.  This  suit  was  brought  by 
plaintiff  and  respondent  against  defendant 
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and  appellant  for  the  amount  of  Interest  al- 
leged to  be  due  on  a  certain  promissory  note 
for  $5,000,  secured  by  a  mortgage  made  by 
Dougherty  and  wife  in  favor  of  appellant,  and 
by  appellant  assigned  to  the  respondent  ho'e- 
in  for  $5,000.  The  assignment  of  the  note 
was  In  the  following  words:  "For  value  re- 
ceived, this  bond  tor  $5,000,  signed  by  Thom- 
as A.  Dougherty  and  Bliza  A.  Dougherty,  his 
wife,  is  hereby  assigned  by  the  New  England 
Loan  &  Trust  Company  unto  B.  E.  Smythe, 
Treas.,  or  order,  without  recourse^  save  that 
it  guaranties — First,  the  prompt  payment  of 
interest  thereon  at  eight  per  cent,  per  annum, 
payable  semiannually  until  the  principal  Is 
fully  paid;  second,  the  payment  of  the  prin- 
cipal within  two  years  from  maturity,"  etc. 
The  remaining  i>ortlon  of  the  second  provi- 
sion is  not  of  importance  In  the  discussion  of 
this  case.  In  the  complaint  In  this  action, 
the  respondent  alleged  that  the  Interest  cou- 
pon note  due  March  22, 1803,  and  certain  oth- 
er coupon  notes,  were  unpaid;  that,  under 
the  terms  of  the  mortgage,  the  holder  was 
entitled  to  declare  the  principal  note  due  on 
the  default  of  any  Interest  coupon,  and  that, 
exercising  his  option,  he  had  done  bo,  duly 
serving  notice  upon  the  New  England  Loan 
&  Trust  Company,  Thomas  A.  Dougherty, 
and  Ell^a  A.  Dougherty,  and  bad  demanded 
of  the  said  Thomas  A.  Dougherty  and  Eliza 
A.  Dougherty  and  the  New  England  Lioan  & 
Trust  Company  the  payment  of  the  whole 
principal  sum  and  the  Interest  accrued  at  the 
time  of  the  demaad.  The  eaid  demand  not 
being  compiled  with,  the  respondent  proceed- 
ed to  foreclose  said  mortgage,  and  the  mort- 
gaged property  was  duly  sold  under  such  fore- 
closure proceedings  for  the  sum  of  $3,500, 
and  the  sum  of  $3,483.90  was  credited  on  the 
Judgment  in  said  action.  The  respondent  fur- 
ther alleges  that  there  was  still  due  to  him 
upon  the  said  Judgment  the  sum  of  $2,405.50, 
with  interest.  He  sued  the  appellant,  the 
New  England  Loan  &  Trust  Company,  there- 
after, as  guarantor,  for  the  amount  of  Inter- 
«st  claimed  to  be  due.  An  answer  was  filed 
by  defendant,  placing  at  Issue  the  material 
allegations .  of  the  complaint,  alleging,  as  an 
affirmative  defense,  the  payment  of  certain 
Insurance  money.  The  reply  was  a  denial  of 
the  affirmative  defense.  The  case  went  to 
trial  on  these  pleadings,  and  Judgment  was 
rendered  in  favor  of  the  respondent  for  the 
sum  of  $435.  From  this  Judgment  an  ap- 
peal was  taken  to  this  court. 

The  only  questions  Involved  in  this  case 
arise  from  the  law  of  the  application  of  pay- 
ments. It  is  the  contention  of  the  appellant 
that  the  money  made  upon  the  foreclosure 
proceedings  should  have  been  applied  first  to 
the  extinguishment  of  the  interest  coupon 
notes.  As  a  matter  of  fact.  It  was  applied  up- 
on the  original  notes,  and  iiie  Judgment  in 
the  present  case  is  for  the  interest.  Many 
cases  arc  cited  by  the  appellant  the  proposi- 
tions of  law  announced  in  which  cannot  be 
disputed.     It  is  primary  law  that  the  debtor 


may  direct  the  application  of  a.  payment  to 
any  accoimt  he  sees  fit;  that,  if  the  debtor 
makes  no  applicatlcm  of  the  payment,  then 
the  creditor  may  apply  it  to  any  liquidated 
demand  due  and  payable.  This  Is  so  far  as 
voluntary  payments  are  concerned.  It  Is 
equally  well-settled  that,  in  a  case  of  Involun- 
tary payment,  the  court  will  make  an  equita- 
ble application  of  the  payment;  and  it  seems 
to  be  undisputed,  as  a  general  proposition, 
that  the  law  will  impute  the  payment  to  in- 
terest befwe  principal.  But  the  respondent 
Invokes  another  principle  in  tills  case,  and 
one  that  was  acted  upon  by  the  court,  viz. 
that  the  debt  having  the  more  {srecarlous  se- 
curity will  be  extinguished  In  preference  to 
another.  Ttiis  principle  is  announced  in  the 
5th  volume  of  Am.  &  Eng.  Enc.  Law,  at  page 
200;  also.  In  Johnson's  Appeal,  37  Pa.  St 
268;  Field  v.  Holland,  6  Crauch,  8;  Hanford 
V.  Robertson,  47  Mich.  100,  10  N.  W.  125, 
Under  the  guaranties  In  this  ciase,  the  prompt 
payment  of  Interest  was  contracted  for,  while 
the  original  debt  was  not  to  be  paid  for  two 
years;  and  it  Is  urged  by  the  respondent  that 
the  security  for  the  original  debt  was  not  as 
safe,  by  reason  of  the  long  lapse  of  time,  as 
the  security  for  the  interest  While,  theoret- 
ically, it  might  be  hard  to  draw  this  distinc- 
tion, yet,  as  a  practical  effect,  considering  the 
liability  of  corporations  to  dissolve  or  to  be- 
come insolvent,  we  think  we  should  not  In- 
terfere with  the  discretion  of  the  court  in 
making  this  application.  But,  outside  of  this 
proposition,  it  Is  doubtful  if  the  appellant 
could  raise  an  objection  to  the  application  of 
these  payments  under  any  circumstances.  All 
the  cases  cited  are  with  reference  to  the  pay- 
or and  payee.  For  Instance,  the  law  announ- 
cing the  fact  that  the  court  shall  make  an  eq- 
uitable application  also  announces  the  rule 
that  tlie  court  must  base  it,  so  far  as  possi- 
ble, upon  the  ascertainment  of  what  the  real 
Intention  of  the  parties  was,  the  parties  be- 
ing the  parties  paying  and  receiving  the  pay- 
ment In  this  case,  It  was  Hie  defendant,  in 
the  first  instance,  that  had  a  right  tt>  make 
the  application  of  this  payment,— not  the  ap- 
pellant here,  who  had  nothing  to  do  with  the 
payment  of  the  money.  The  appellant  was 
notified  of  the  fact  that  this  interest  was  not 
paid  at  the  time  It  became  due.  It  thereby 
violated  Its  contract  by  not  paying  it,  and 
it  cannot  assume  to  control  the  direction  of 
Dougherty  and  wife,  who,  In  contemplation 
of  law,  made  the  payment  which  was  applied 
upon  the  principal  note  in  the  mortgage  fore- 
closure suit.  It  would  have  been  competent 
for  Dougherty  and  wife,  if  they  had  paid  that 
amount  voluntarily,  to  have  directed  the  pay- 
ment to  apply  upon  the  note,  instead  of  the 
Interest,  and  the  appellant  here  could  have 
raised  no  legal  objection  to  such  application. 
It  would  even  have  been  competent  under 
the  authorities.  In  case  no  application  had 
been  made  by  Dougherty  and  his  wife,  for  the 
respondent  to  have  made  the  application  him- 
self, and  he  may  have  even  made  It  In  prej- 
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udlce  of  the  rights  of  this  guarantor.  Daniel, 
Neg.  Inst.  §  1250,  and  cases  cited.  This  be- 
ing the  case,  then  the  appellant  in  this  case, 
it  seems  to  us,  has  no  grounds  for  complaint. 
The  Judgment  will  therefore  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(12  Wash.  42S) 

KRIBSCHBL  ▼.  BOARD  OF  OOM'RS  OF 

SNOHOMISH  COUNTY  et  al. 

(Supreme  Court  of  Washington.    July  26, 1895.) 

Injunction— Cocstt-Seat   Election— Fraud  of 
coumihsioners. 

1.  Gen.  St  tit.  38,  c.  3,  provides  that  the 
county  commissioners  shall  canvass  the  votes  at 
an  election  for  the  removal  of  a  county  seat,  as- 
certain the  results,  and  declare  that  the  req- 
uisite number  of  votes  has  been  cast;  and  the 
nlace  selected  shall  be  the  county  seat.  JIdd, 
that  equity  could  enjoin  the  removal  of  a  county 
seat  for  fraud  of  the  board  of  commissioners  in 
canvassing  the  votes  and  declaring  the  result  of 
tiie  election.  Parmeter  v.  Bourne,  35  Pac.  586, 
757,  8  Wash.  45,  distinguished. 

2.  Equity  may  enjoin  the  illegal  removal  of 
a  county  scut,  at  the  instance  of  a  resident  tax- 
payer of  the  county. 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  court,  Snobomlsh 
county;    R.  A.  Ballinger,  Judge. 

Action  by  John  Krieschel  against  the 
board  of  county  commissioners  of  Snoho- 
mish county  and  others,  to  enjoin  the  re- 
moval of  the  county  seat  of  said  county. 
From  a  judgment  granting  a  temporary  In- 
junction, the  board  of  commissioners  and 
others  appeal.    AflSrmed. 

P.  C.  Sullivan,  Francis  H.  Brownell,  and 
Crowley,  Sullivan  &  Grosscup,  for  appel- 
lants. S.  H.  Piles  and  Sapp  &  Lysons,  for 
respondent 

ANDERS,  J.  In  response  to  a  petition 
purporting  to  be  signed  by  the  requisite 
number  of  qualified  electors  of  Snohomish 
county,  -the  board  of  county  commissioners 
of  that  county  caused  to  be  submitted  to  the 
electors  of  the  county,  at  the  general  elec- 
tion held  in  November,  18&1,  a  proposition 
to  remove  the  county  seat  from  the  city  of 
Snohomish  to  the  city  of  Everett  After 
the  election  had  been  held,  and  on  Decem- 
ber 18, 1894,  the  commissioners  caused  to  be 
spread  upon  their  records  a  statement  In 
substance,  that  a  meeting  of  the  board  of 
county  commissioners  of  Snohomish  county 
was  duly  and  regularly  called  to  assemble 
at  the  courthouse  in  the  city  of  Snohomish, 
in  said  county,  on  December  16,  1894;  that, 
the  returns  of  the  general  election  held.  In 
said  county  on  the  6th  day  of  November, 
1894,  having  been  received,  the  board  duly 
pi-ocee<lcd  to  canvass  and  compare  the  same, 
and  to  ascertain  the  result  of  said  election 
on  the  question  of  the  removal  of  the  county 
seat,  and  continued  in  session,  for  the  pur- 
pose of  such  canvass,  comparison,  and  as- 


certainment continuously,  adjourning  from 
time  to  time  as  necessary;  that  said  board, 
haying  duly  canvassed,  compared,  and  ascer- 
tained the  result  of  said  election,  as  shown 
by  the  returns  from  the  voting  precincts  of 
the  county,  upon  the  question  whether  the 
county  seat  should  be  removed  from  the 
city  of  Snohomish  to  the  city  of  Everett  do 
tind,  as  the  result  of  said  canvass,  compari- 
son, and  ascertainment  that  2,890  votes 
were  cast  for,  and  1,906  against  removal, 
and  that  the  total  number  of  votes  cast  up- 
on the  proposition  was  4,796,— necessary  to 
removal,  2,878.  Their  record  further  states 
that  the  board  thereupon  declared  the  city 
of  Everett  to  be  the  county  seat  of  Snoho- 
mish county  from  and  after  January  21, 
1895;  that  notice  of  the  result  of  said  elec- 
tion be  given  by  posting  notices  thereof  In 
all  the  election  precincts  of  said  county, 
and  that  the  county  officers  whose  offices 
are  required  by  law  to  be  liept  at  the  coun- 
ty seat  remove  their  respective  offices,  files, 
records,  office  fixtures  and  furniture,  and  all 
public  property  pertaining  to  their  respec- 
tive offices  to  the  city  of  Everett  from,  on, 
and  after  said  January  21, 1895.  It  also  ap- 
pears from  their  records  that  after  examin- 
ing the  certificate  of  the  county  canvassing 
board,  the  county  commissioners,  by  a  ma- 
jority vote  (Mr.  Evans  voting  contra),  re- 
fused to  consider,  and  rejected,  the  returns 
from  the  precincts  of  Port  Gardner  and 
South  Snohomish,  on  the  ground  that  tlio 
returns  from  those  precincts  bore  evidence 
of  erasures  and  alterations  on  their  face, 
and  appeared  to  be  forgeries,  and  that  the 
returns  of  those  precincts  were  In  such  a 
condition  that  it  was  impossible  to  deter- 
mine the  correct  vote  cast  in  said  precincts 
from  said  returns.  The  respondent,  who 
became  one  of  the  commissioners  of  Snoho- 
mish county  on  or  about  January  15,  1895. 
and  who  theretofore  was,  and  still  Is,  a  resi- 
dent and  taxpayer  of  said  county,  brought 
this  action  to  restrain  and  enjoin  the  de- 
fendants, who  were  county  officers,  from  re- 
moving their  respective  offices,  or  the  files, 
papers,  and  property  pertaining  thereto, 
from  the  city  of  Snohomish  to  the  city  of 
Everett  In  pursuance  of  the  declaration  and 
order  of  the  board  of  county  commissioners. 
The  grounds  upon  which  he  asked  the  In- 
terposition of  the  court  were  that  the  peti- 
tion upon  which  the  county  commissioners 
submitted  the  proposition  of  removal  to  the 
electors  of  the  county  was  not  signed  by 
the  requisite  number  of  the  qualified  elect- 
brs,  and  was  fraudulent  and  illegal;  tliat 
the  question  of  removal  was  not  properly 
submitted,  for  the  reason  that  no  separate 
ballots  or  ballot  boxes  were  'prepared  for 
the  votes  upon  the  question  of  removing  the 
county  seat;  that  the  board  of  commission- 
ers never  canvassed  the  votes  cast  on  the 
question  of  removal,  and  never  ascertalnv.d 
the  result  of  the  election  on  that  question 
from  the  returns  from  the  various  election 
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precincts,  bat  frandulently,  and  in  violation 
of  law,  and  contrary  to  tbeir  knowledge  of 
the  fact,  declared  that  more  than  three- 
fifths  of  the  TOtes  caat  apon  the  proposition 
were  In  favor  of  removing  the  county  seat 
from  Snohomish  to  Everett;  that  the  law 
concerning  the  removal  of  county  seats,  un- 
der and  by  virtue  of  which  the  commission- 
ers submitted  the  proposition  to  the  voters 
of  the  county,  Is  unconstitutional,  inopera- 
tive, and  void;  and  that  the  removal  of  the 
county  offices  to  the  city  of  Everett  will  re- 
Bolt  in  an  unnecessary  and  illegal  expendi- 
ture of  the  public  moneys,  and  illegally  and 
unjustly  cause  the  respondent  and  all  other 
taxpayers  of  the  county  to  pay  a  larger 
amount  of  taxes  than  they  Justly  ought  to 
pay.  Uiton  the  filing  of  the  complaint  a 
tMniMrary  restraining  order  was  Issued,  and 
thereafter  the  catise  was  set  down  for  hear- 
ing niwn  plaintifrs  motion  for  a  temporary 
Injunction.  On  the  day  fixed  for  the  hear- 
ing, the  defendants  appeared  and  objected 
to  the  proceeding  on  several  grounds,  among 
which  were  that  the  court  had  no  jurisdic- 
tion of  the  subject-matter  of  this  action, 
that  the  complaint  failed  to  state  sufficient 
facts  to  entitle  the  plaintiff  to  the  relief  de- 
manded, and  that  the  plaintiff  had  no  legal 
right  or  capacity  to  maintain  the  action. 
These  objections  were  overruled  by  the 
court,  and  the  application  for  a  preliminary 
Injunction  was  heard  upon  affidavits  sub- 
mitted by  the  respective  parties.  After  ar- 
gument by  the  respective  counsel,  and  due 
consideration  by  the  court,  a  temporary  in- 
junction was  ordered,  to  reverse  which  or- 
der this  appeal  is  prosecuted. 

It  Is  claimed  by  the  learned  counsel  for  ap- 
pellants that,  under  the  law  of  this  state  as 
announced  in  Parmeter  v.  Bourne,  8  Wash. 
45,  35  Pac.  586,  757,  the  court  below  had  no 
Jurisdiction  of  the  subject-matter  of  this  con- 
troversy, and  that  it  was  therefore  err<w  to 
entertain  and  consider  plaintiff's  complaint 
The  case  of  Parmeter  v.  Bourne  Involved  the 
removal  of  the  county  seat  of  Pacific  county, 
and  It  was  therein  sought  to  restrain  a  trans- 
fer of  the  county  offices  from  OystervlUe  to 
South  Bend,  on  the  alleged  ground  that  fraud 
had  been  committed  in  the  counting  of  the 
votes  by  the  judges  of  election,  and  in  the  Is- 
suldg  of  returns  of  the  election  to  the  board 
of  county  commissioners.  It  was  not  claimed 
or  pretended  that  the  commissioners  them- 
selves did  not  honestly  and  faithfully  dis- 
charge the  trust  imposed  upon  them  by  law. 
From  the  returns  of  the  election  and  the  poll 
books  of  the  several  precincts  of  the  county 
they  ascertained  and  declared  the  result  of 
the  election  on  the  proposition  of  removal, 
and  this  court  was  constrained  to  hold,  under 
the  circumstances,  that  their  determination  of 
the  result  of  the  election  was  final,  and  could 
not  be  set  aside  by  the  courts.  The  conclu- 
sion arrived  at  in  that  case  was  the  result  of 
a  careful  consideration  of  the  authorities  ap- 
plicable to   the  questions  presented   by   the 


record,  and  we  are  not  now  disposed  to  chal- 
lenge its  correctness.  But  it  must  not  be  un- 
derstood from  that  decision  that.  In  no  case, 
can  any  action  of  a  board  of  county  com- 
missioners respecting  the  removal  of  a  coun- 
ty seat  be  called  In  question,  as  might  per- 
haps be  inferred  from  some  general  observa- 
tions made  In  the  course  of  the  opinion,  if 
considered  apart  and  disconnected  from  the 
real  questions  under  consideration.  While  It 
was  said  generally  that  the  removal  of  a 
county  seat  is  a  political  questicm.  It  was  not 
Intimated  that  such  removal  could  be  effected 
at  the  mere  will  or  caprice  of  the  county  com- 
missioners, regardless  of  the  law  and  the 
constitution  of  the  state.  Although  a  politi- 
cal question.  It  is  nevertheless  one  over  which 
even  the  legislature  has  not  absolute  and  un- 
limited control,  tor  its  power  is  plainly  lim- 
ited by  our  constitution.  In  some  of  the 
states  the  legislature  seems  to  possess  prac- 
tically unrestricted  power  as  to  the  removal 
and  location  of  county  seats,  and,  under  such 
circumstances,  the  courts  bold,  and  not  with- 
out reason,  that  where  It  has  designated 
some  body  or  tribunal  to  determine  the  ques- 
tion of  removal,  the  determination  of  such 
tribunal  is  final  and  conclusive.  But  we  have 
been  referred  to  no  case,  and  have  found 
none,  In  which  It  has  been  beld  that  a  board 
of  county  commiBSioners,  to  whom  the  law 
confides  the  duty  of  ascertaining  and  declar- 
ing the  result  of  an  election  upon  a  proposi- 
tion to  remove  a  county  seat,  can  finally  and 
conclusively  determine  the  question  in  a  man- 
ner contrary  to  or  different  from  that  pre- 
scribed by  law.  in  this  state,  it  is  the  will  of 
the  qualified  electors  of  a  county,  as  ex- 
pressed by  their  ballots,  and  that  only,  which 
authorizes  the  removal  or  relocation  of  a 
county  seat  Neither  the  legislature,  nor  the 
county  commissioners,  who  are  Its  agents, 
can  effect  a  removal  in  any  other  way  than 
by  submission  to  a  popular  vote.  The  only 
power  the  commissioners  have  with  respect 
to  the  matter  Is  the  power  to  submit  the  ques- 
tion to  a  vote  of  the  people,  and  to  ascertain, 
declare,  and  publish  the  result  of  the  election 
thereon.  When  they  have  submitted  the 
proposition  to  the  electors,  and  have  ascer- 
tained from  the  returns  that  three-fifths  of 
all  the  votes  cast  upon  the  proposition  are  in 
favor  of  removal,  it  is  their  duty  to  give  the 
proper  notice  and  declare  the  county  seat  to 
be  at  the  place  so  selected  from  and  after  n 
specified  date,  not  more  than  90  days  after 
the  election.    See  Gen.  St,  tit  88,  c.  3. 

An  examination  of  the  law  ccmcemlng  the 
removal  of  county  seats  will  disclose  the  fact 
that  the  legislature  did  not  Intend  to  clothe  the 
several  boards  of  county  commissioners  in  this 
state  with  arbitrary  power  to  determine  this 
question,  for  it  provided  that,  "when  the  re- 
tumq  have  been  received  and  compared,  and 
the  results  ascertained  by  the  board,  If  three- 
fifths  of  the  legal  votes  cast  by  those  voting 
on  the  proposition  are  in  favor  of  any  par- 
ticular place^  the  board  must  give  notice  of 
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die  result  by  posting  notice  thereof  In  all  the 
election  precincts  in  tlie  county."  The  stat- 
ute also  provides  that  the  place  selected  to 
be  the  county  seat  of  the  county  must  be  so 
declared  In  the  notice  mentioned  in  the  sec- 
tion which  we  bare  just  quoted,  but  this  lan- 
guage evidently  does  not  mean  that  the  place 
selected  by  the  board  shall  be  the  county 
seat,  but  the  place  selected  by  the  people  of 
the  county  and  declared  so  selected  by  the 
board.  The  statute  upon  the  subject  is  In 
perfect  accord  with  the  constitution,  for  that 
instrument  declares  tliat  "no  county  seat  shall 
be  removed  unless  three-flf  ths  of  the  qualified 
electors  of  the  county  voting  on  the  proposi- 
tion at  a  general  election,  shall  vote  in  favor 
of  such  removal,  and  three-fifths  of  all  the 
Yotes  cast*  on  the  proposition  shall  be  required 
to  relocate  a  county  seat."  Const,  art.  11,  { 
2.  While  the  removal  of  a  county  seat  neces- 
sarily involves  the  exercise  of  political  or  leg- 
islative power,  it  is  thus  seen  that  the  people, 
the  source  of  all  political  power,  have  not 
seen  fit  to  leave  the  matter  of  removal  to  the 
Tinreetrlcted  will  of  the  legislature.  And,  al- 
though the  legislature  has  delegated  certain 
powers  to  the  county  commissioners,  it  has 
taken  care  to  designate  the  character  of  their 
duties  and  the  manner  of  discharging  them. 
What,  then,  would  be  the  consequence  should 
a  board  of  county  commissioners  in  a  gir«i 
case  declare  a  county  seat  removed  without 
first  ascertaining  whether  or  not  the  legal  and 
constitutional  number  of  votes  had  been  cast 
In  favor  of  such  removal?  Would  such  a 
declaration  effect  a  removal  in  spite  of  the 
contrary  declaration  of  the  constitution  and 
the  law?  The  contention  of  appellants  is,  In 
effect,  that  it  would,  but  we  think  their  posi- 
tion is  untenable.  If  the  county  commis- 
sioners can  cause  the  removal  of  a  county 
seat  by  a  mere  declaration,  unwarranted  by 
the  law  or  the  facts  of  the  case,  then  it  was 
the  extreme  of  folly  on  the  part  of  the  fram- 
ers  of  the  constitution  to  incorporate  into  the 
fundamental  law  the  provision  above  quoted, 
and  the  legislature  did  a  vain  and  useless 
thing  when  it  enacted  a  law  for  their  guid- 
ance. If  there  is  no  legal  remedy  for  such 
a  wrong,  it  were  far  better  if  this  question 
had  been  left  to  their  uncontrolled  discretion. 
But,  since  the  law  is  otherwise,  It  becomes 
necessary  to  determine  whether,  upon  the 
facts  presented  by  the  record,  the  court  below 
was  warranted  In  awarding  the  preliminary 
injunction  of  which  appellants  complain.  We 
think  it  may  be  stated  as  a  general  proposi- 
tion that  every  citizen  has  a  right  to  be  pro- 
tected against  the  consequences  of  the  Illegal 
acts  of  all  persons.  If,  thoiefore,  the  board 
of  commissioners  were  not  authorized.  In  this 
instance,  by  the  facts  and  the  law,  to  declare 
that  the  city  of  Everett  had  been  selected  as 
the  county  seat  of  Snohomish  county,  we 
must  conclude  that  the  respondent  was  en- 
titled to  be  relieved,  in  some  manner  or  form 
of  action,  from  any  Injurious  consequences 
which  would  result  to  him  from  the  removal 


of  the  county  seat  to  that  place.  In  Rickey 
T.  Williams,  8  Wash.  479,  36  Pac.  480,  this 
court  affirmed  the  judgment  of  the  lower 
Qpurt  enjoining  the  removal  of  the  county 
seat  of  Stevens  county,  on  the  ground  that 
the  board  of  county  commissioners  acted  upon 
an  insufficient  petition  in  submitting  the  ques- 
tion to  a  popular  vote,  and  It  was  also  held 
in  that  case  that  a  county  officer  whose  of&ce- 
was  required  by  law  to  be  kept  at  the  county 
seat  might  maintain  an  action  to  enjoin  an 
illegal  removal  thereof,— that  is,  a  removal  at- 
tempted to  be  consummated  by  an  illegal  and 
void  election.  .In  this  case,  the  petition  upon 
which  the  commissioners  acted  seems  to  have 
been  sufficient  At  least,  the  trial  court  so 
concluded,  and  we  see  nothing  in  the  rec<N:d 
indicating  error  in  that  regard. 

But  it  Is  alleged,  in  effect,  in  the  complaint 
and  proved  by  the  evidence,  that  the  board 
of  county  commissioners  never  received, 
compared,  or  canvassed  the  returns  of  the 
election  upon  the  question  of  the  removal  of 
the  county  seat.  The  proof  fairly  shows  that 
neither  the  returns  nor  the  i)oH  books  were 
ever  in  the  possession  of  the  board  of  com- 
missioners. It  is  claimed,  however,  that  a 
majority  of  the  board  were  present  at  the 
canvass  of  the  election  returns  made  by  the 
county  canvassing  board,  of  which  the  chair- 
man of  the  board  of  county  commissioners 
was,  ex  officio,  a  member,  and  by  that  means 
ascertained  the  result  of  the  election  on  the- 
proposition  of  removal.  But  there  was  no 
session  of  the  board  of  commissioners  during 
the  time  the  county  canvassing  board  was  In 
session,  and  no  such  meeting  could  have  been 
held  unless  the  chairman  of  the  board  of 
commissioners  was  capable  of  acting  as  a 
member  of  two  boards  and  discharging  dis- 
tinct duties  at  one  and  the  same  time,  whictt 
we  hardly  think  was  possible.  Mr.  Evans, 
one  of  the  county  commissioners,  knew  noth- 
ing of  any  meeting  of  the  board  between  the 
Kith  and  18th  days  of  December,  and  on  the 
latter  date  the  board  were  not  In  session  to 
exceed  15  minutes.  The  orders  we  have  men- 
tioned, and  which  were  entered  upon  the 
records,  were  prepared  in  advance  of  this 
meeting  by  a  majority  of  the  board,  and  were 
adopted  as  expeditiously  as  possible,  evident- 
ly with  the  Intention  that  no  one  rfiould  In- 
terfere to  prevent  the  removal  of  the  county 
seat  to  Everett  In  the  absence  of  the  returns- 
and  the  poll  bo<^»,  and  without  considering 
the  returns  from  the  precincts  of  Port  Gard- 
ner and  South  Snohomish,  the  correct  num- 
ber of  votes  in  which  precincts  they  say  they 
were  unable  to  ascertain,  two  members  of 
the  board  declared  that  the  city  of  Everett 
had  received  more  than  three-fifths  of  all 
the  legal  votes  cast  upon  the  question  of  re- 
moval and  thereby  became  the  county  seat  of 
Snohomish  county.  The  records  of  the  board 
Itself,  as  well  as  the  evidence  adduced  at  the 
trial,  conclusively  show  that  the  number  of 
lOKai  votes  cast  upon  the  proposition  was  not 
ascertained  by  the  board  of  county  commis- 
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sloners.  And  in  that  matter  they  were  vest- 
ed wltb  no  arbitrary,  or  even  discretionary, 
power.  They  were  commanded  by  the  law 
to  ascertain,  from  the  returns,  whether  a  suf- 
ficient number  of  votes  had  been  cast  to  au- 
thorize the  removal  of  the  county  seat,  and  not 
simply  to  declare  that  the  required  number 
had  been  cast  . 

The  result  of  the  election  not  having  been 
ascertained,  the  pretended  canvass  and  as- 
certainment by  the  board  was  not  merely  Ir- 
regular, but  absolutely  void,  and  constituted 
no  fonndation  or  authority  whatever  for  the 
order  and  declaration  entered  upon  the  rec- 
ords. So  far  as  the  location  of  the  county 
seat  Is  concerned,  the  effect  of  the  election 
Is  neither  greater  nor  less  than  If  no  election 
whatever  had  been  held  upon  the  proposition; 
and  it  follows,  for  aught  that  appears  to  the 
contrary,  that  the  city  of  Snohomish  is  still 
the  county  seat  of  Snohomish  county.  And 
that  being  so,  the  gnestlon'ls:  "Can  a  county 
officer  and  a  tazimyer  maintain  an  action  to 
enjoin  Its  removal  and  prevent  the  conse- 
quent illegal  expenditure  of  public  money? 
That  he  may  do  so,  was  determined  by  this 
court  in  Rl<&ey  ▼.  Williams,  supra.  In 
Crampton  y.  Zabrlslde,  101  U.  S.  601,  the 
court  said:  "Of  the  right  of  resident  taxpay- 
era  to  Invoke  the  Interposition  of  a  court  of 
equity  to  prevent  an  Illegal  disposition  of  the 
moneys  of  the  county  or  the  Illegal  creation 
of  a  debt  which  they  In  common  with  other 
property  holders  of  a  county  may  otherwise 
be  compelled  to  pay,  there  Is  at  this  day  no 
serious  question.  The  right  has  been  recog- 
nized by  the  state  courts  in  numerous  cases, 
and  from  the  nature  of  the  powers  exercised 
by  municipal  corporations,  the  great  danger 
of  their  abuse,  and  the  necessity  of  prompt  ac- 
tion to  prevent  Irremediable  Injuries,  it  would 
seem  eminently  proper  for  courts  of  equity 
to  interfere  upon  the  application  of  the  taix- 
payers  of  a  county  to  prevent  the  consumma- 
tion of  a  wrong,  when  the  officers  of  those  cor- 
porations assume,  in  excess  of  their  powers,  to 
create  burdens  upon  property  holders." 

Upon  the  authority  of  these  cases,  and 
many  others  which  might  be  cited,  as  well 
as  upon  considerations  of  right  and  justice, 
we  conclude  that  the  court  below  properly 
interfered  to  prevent  the  consummation  of  a 
wrong  which  would  otherwise  have  resulted 
from  the  unwarranted  and  illegal  acts  of  the 
majority  of  the  board  of  county  commission- 
ers. Moreover,  it  must  be  conceded  that  there 
Is  much  force  in  the  suggestion  of  counsel 
for  respondent  that  section  6  of  article  4  of 
the  state  constitution  conferred  Jurisdiction 
upon  the  superior  court  to  hear  and  determine 
this  action.  It  is  there  provided  that  "the 
superior  court  shall  have  original  jurisdiction 
•  •  •  of  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for."  This  pro- 
vision of  the  constitution  was  not  pressed  up- 
on the  attention  of  this  court  or  passed  upon 
in  either  of  the  county  seat  cases  above  meu- 
tioned.    The  language  there  used  Is  certainly 


very  broad  and  comprehensive,  and  might 
weU  be  said  to  apply  to  cases  of  this  charac- 
ter, as  they  are  "not  otherwise  provided  f<»," 
and,  If  contemplated  at  all,  fall  within  the 
purview  of  this  provision.  At  all  events.  It 
is  manifest  that  It  was  not  the  Intention  of 
the  framers  of  this  section  6  to  exclude  any 
sort  or  manner  of  causes  from  the  Jurisdic- 
tion of  the  superior  court  As  what  we  have 
already  said  disposes  of  this  case.  It  becomes 
unnecessary  to  enter  upon  a  discussion  of 
other  points  made  In  the  briefs  of  the  learned 
counsel  for  the  respective  parties.  The  Judg- 
ment is  affirmed. 

HOIT,  O.  J.,  and  SCOTT,  J.,  concur. 

DUNBAB,  J.  (dissenting).  I  am  unable  to 
distinguish  this  case  from  tliat  of  Parmeter 
V.  Bourne,  8  Wash.  45,  35  Pac.  586,  757,  and 
State  V.  Jones,  6  Wash.  452,  34  Pac.  201,  and 
as.  In  my  opinion,  this  court  in.  those  cases 
decided  the  principles  involved  In  this  case 
In  favor  <^  the  appellant.  It  follows  that  the 
Judgment  should  be  reversed. 


(U  Wa>b.  420) 
STATB  ex  reL   SWERDPIGBB  r.  WHIT- 
NEY et  al. 
(Supreme  Court  of  Washington.    July  26, 1895.) 
Rehovai.  or  CousTT  Seat— Cakvassino  Vote — 
Estoppel. 

1.  Gen.  St.  tit  88,  c.  3,  providing  that  the 
cotinty  commissioners  shall  receive  and  compare 
the  returns  on  an  election  for  the  removal  of 
county  seats,  was  not  repealed  by  Act  March  10, 
1893  (Laws  1893,  p.  271),  creating  a  county 
canvassing  board  of  election  returns  for  ail  spe- 
cial and  general  county  and  state  elections. 

2.  A  canvassing  board   of  election   returns 
is  not  estopped,  by  having  assumed  to  canvass 
the  returns  for  vote  on  change  of  a  county  seat, 
from  subsequently  denying  that  they  had  au-  - 
thority  to  canvass  such  returns. 

Appeal  from  superior  court  Snohomish 
county;  James  O.  McGlinton,  Judge. 

Application  on  relation  of  D.  S.  Swerd- 
flger  against  L.  C.  Whitney,  prosecuting  at- 
torney, and  others,  for  writ  of  mandamus  to 
compel  defendants  to  canvass  election  re- 
turns for  change  of  a  county  seat.  From  a 
judgment  for  Issuance  of  the  writ,  defend- 
ants appeal.    Reversed. 

Crowley,  Sullivan  &  Grosscup  and  Brown 
&  Brownell,  for  appellants.  Sapp  &  Lysons 
and  S.  H.  Piles,  for  respondent 

ANDERS,  J.  The  respondent  and  the  ap- 
pellants constituted  the  county  canvassing 
board  of  election  returns  in  and  for  Sno- 
homish county,  for  the  general  election  held 
therein  on  November  6,  1894.  At  that  elec- 
tion there  was  submitted,  among  others,  the 
question  whether  the  county  seat  of  Sno- 
homish county  should  be  removed  from  the 
city  of  Snohomish  to  the  city  of  Everett. 
The  board  met  and  proceeded  to  canvass  the 
returns  from  the  various  election  precincts 
of   the   county.    Including   those  npon   the 
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proposition  to  remove  the  connty  seat.  After 
canvasElng  the  returns  upon  that  proposition 
from  ali  the  precincts,  except  five,  the  ap- 
pellants, who  were  a  majority  of  the  board, 
refused  to  canvass  or  consider  the  returns 
from  South  Snohomish,  whereupon  the  re- 
spondent sued  out  an  alternative  writ  of 
mandate  to  compel  them  to  count  the  votes 
returned  from  that  precinct,  or  to  show 
cause  why  they  had  not  done  so.  The  de- 
fendants interposed  a  demurrer  to  the  writ, 
on  the  grounds  (1)  that  the  plaintiff  had  no 
capacity  to  sue;  (2)  that  the  alternative  writ 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and  (3)  tliat  there  was  a  de- 
fect of  parties  defendant.  The  demurrer  was 
overruled,  and  the  defendants  excepted.  An 
answer  was  then  filed,  setting  up  several  af- 
firmative defenses,  to  wtilch  the  plaintiff  duly 
replied.  A  trial  was  had  upon  the  issues 
raised  by  the  pleadings,  and,  after  the  in- 
troduction of  the  evidence,  the  court  made 
and  filed  Its  findings  of  fact  and  conclusions 
of  law,  upon  which  a  peremptory  writ  of 
mandate  was  issued,  commanding  the  de- 
fendants to  canvass  and  count  the  votes  of 
the  precinct  of  South  Snohomish,  as  they  ap- 
peared upon  the  face  of  the  official  returns. 
When  the  cause  came  on  for  hearing  in  this 
court,  it  appeared  tliat  no  exceptions  had 
been  taken  to  the  findings  of  fact  or  con- 
clusions of  law  made  by  the  court  below, 
and  thereupon  the  court  refused  to  consider 
any  of  the  facts  upon  which  such  findings 
were  ttased.  In  the  present  posture  of  the 
case,  therefore,  there  is  but  one  question 
which  it  is  necessai-y  to  determine,  and  that 
is  whether  the  court  erred  in  overruling  the 
defendants'  demurrer. 

The  point  Is  made  by  the  appellants  that, 
under  the  law,  they  liad  no  right  or  author- 
ity, as  members  of  the  county  canvassing 
board  of  election  returns,  to  canvass  the 
votes  cast  upon  the  question  of  removing 
the  county  seat,  and  that  it  was  error  on 
the  part  of  the  court  to  undertake  to  compel 
them  to  do  so.  Their  position  is  that  the 
board  of  county  commissioners  were  alone 
charged  with  the  duty  of  ascertaining  the 
result  of  the  election  upon  the  question  of 
removal,  and  we  think  It  is  well  taken. 
Under  the  law  concerning  the  removal  of 
county  seats,  it  is  made  the  duty  of  the 
board  of  county  commissioners,  upon  the 
presentation  of  a  properly  signed  petition,  to 
submit  the  question  of  removal  to  the  elec- 
tors of  the  county  at  a  general  election  to  be 
held  therein,  and  to  receive  and  compare 
the  returns,  and  ascertain  therefrom  the  re- 
stilt  of  the  election,  and,  if  they  find  that 
three-fifths  of  the  legal  votes  cast  by  those 
voting  on  the  proposition  are  in  favor  of  a 
particular  place,  to  give  notice  thereof  in 
ail  the  election  precincts  in  the  county.  Gen. 
St.  tit.  38,  c.  3.  At  the  time  this  law  was 
enacted  the  county  canvassing  board  con- 
sisted of  the  county  auditor  and  two  other 
county  officers,  one  of  whom  was  a  Judge  of 


probate.  Gen.  St.  $  417.  On  the  taking  ef- 
fect of  the  constitution  of  the  state,  the  of- 
fice of  probate  judge  was  abolished,  and  it 
became  necessary  to  create  a  new  board  of 
county  canvassers,  which  was  done  by  the 
act  of  March  10,  1893  (Laws  1893,  p.  271). 
By  virtue  of  that  act,  the  county  auditor,  the 
cbaiisnan  of  the  board  of  county  commission- 
ers, and  the  prosecuting  attorney  now  com- 
pose the  connty  canvassing  board  of  election 
returns  for  all  special  and  general  county 
and  state  elections  in  such  county.  As  the 
duties  of  this  new  board  of  canvassers  are 
not  specifically  pointed  out  in  the  statute,  it 
would  seem  that  it  was  the  intention  of  the 
legislature  that  it  should  simply  possess  the 
powers  and  discharge  the  duties  of  the  board 
as  formerly  constituted. 

The  law  authorizing  the  board  of  county 
commissioners  to  ascertain  the  result  of 
elections  in  reference  to  the  removal  of 
county  seats  Is  not  expressly  repealed  by  this 
late  act  creating  the  board  of  connty  can- 
vassers, and  we  fall  to  perceive  any 
such  conflict  between  the  two  acts  that  both 
may  not  stand.  Nor  do  we  think  that  the 
members  of  the  county  canvassing  board 
were  estopped  from  denying  that  they  had 
authority  to  proceed  with  the  canvass  of  the 
vote  on  the  county-seat  question  by  the  fact 
that  they  had  assumed  to  act  in  that  matter. 
That  they  attempted,  either  ignorantly  m 
knowingly,  to  exercise  a  power  not  conferred 
upon  them  by  law,  affords  no  reason  why 
they  should  be  compelled  to  continue  in 
wrongdoing.  The  Judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss this  proceeding. 

HOYT.  C.  J.,  and  SCOTT  DUNBAR,  and 
GORDON,  JJ.,  concur. 


(12  Wash.  446) 
LA  WRY  T.  BOARD  OF  COM'RS  OF  SNO- 
HOMISH CO.  et  al. 
(Supreme  Court  of  Washington.    July  20, 1895.) 
Appeal— Removal  op  Codntt  Seat. 
Act  1893.  March  11  (Laws  1893.  p.  291). 
providing  that  "any  person  may  appeal  from  any 
decision  or  order  of  the  county  commlssionors  to 
the  superior  court,"  does  not  autliorize  au  ap- 
peal from  an  order  directing  the  removal  of  the 
county  seat 

Appeal  from  superior  court,  Snohomish 
county;  R.  A.  Ballinger,  Judge. 
.  Appeal  by  Charles  L.  Lawry  from  the  or- 
der of  the  board  of  county  commissioners  of 
Snohomish  county  and  others,  directing  the 
removal  of  the  county  seat.   Affirmed. 

Sapp  &  Lysons  and  S.  H.  Piles,  for  ap- 
ppliant.  P.'  C.  Sullivan  and  Francis  H. 
Brownell,  for  respondents. 

ANDERS,  J.  As  stated  in  the  brief  of  ap- 
pellant, the  only  question  for  discussion  and 
determination  in  this  case  is,  will  an  appeal 
lie  from  a  decision  or  order  of  the  board  of 
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county  commissioners  with  respect  to  the 
removal  of  the  comity  seat?  The  appellant 
is  a  resident  and  taxpayer  of  Snohomish 
county,  and,  as  such,  undertook  to  prose- 
cute an  appeal  from  an  order  of  the  l)oard  of 
county  commissioners  of  that  county  de- 
daring  the  result  of  an  election  to  remove 
the  county  seat,  and  from  an  order  requlr- 
iag  the  removal  of  the  county  offices  to  the 
place  designated  by  the  board.  The  superior 
court  dismissed  the  appeal,  on  motion  of 
the  defendants,  on  the  ground  that  the  reso- 
lution and  order  complained  of  were  not  ap- 
pealable. In  so  doing  the  appellant  contends 
the  court  erred.  He  insists  that  he  had  an 
unquestionable  right  to  appeal,  under  the 
act  of  March  11,  1893  (Laws  1893,  p.  291), 
which  provides  that  "any  person  may  ap- 
peal from  any  decision  or  order  of  the  coun- 
ty commissioners  to  the  superior  court  of 
the  proper  county."  This  language  is  very 
broad  and  general; -and,  if  it  must  be  lit- 
erally construed,  his  contention  must  neces- 
sarily prevail.  But  we  do  not  think  it  should 
be  so  construed.  If  any  person  may  appeal 
from  any  decision  or  order,  every  person 
may  appeal,  and  we  think  there  must  be  a 
limit  somewhere.  In  reference  to  this  pro- 
vision, it  was  said  by  this  court,  in  Moratb 
T.  Gorham,  11  Wash.  — ,  40  Pac.  129,  that: 
"A  literal  construction  of  this  part  of  our 
statute  would  compel  us  to  hold  that  any 
man  or  woman  In  the  county  or  state,  or 
elsewhere,  may  appeal,  •  •  •  regardless 
of  bl8  or  her  relation  to  the  matter  In  con- 
troversy; and  we  do  not  think  the  legisla- 
ture intended,  for  a  moment,  to  confer  such 
an  unlimited  and  universal  right  of  appeal. 
It  is  a  generally  understood  proposition  of 
law,  and  presumably  within  the  knowledge 
of  the  legislature  when  they  enacted  this 
section,  that  no  one  but  a  party  to  an  action 
or  proceeding  can  prosecute  an  appeal  from 
a  Judgment  or  decision  therein.  Haynes, 
New  Trials  &  App.  c.  31.  And  we  must  pre- 
sume that,  when  the  legislature  said  'any 
person  may  appeal,'  they  meant  any  person 
who  has  properly  presented  a  matter  before 
the  board  for  their  determination,  and  who 
is  dissatisfied  with  their  decision."  This 
whole  statute  mast  be  read  together.  In  or- 
der to  ascertain  the  legislative  intention; 
and,  when  so  r«id,  it  will  be  manifest  that 
It  was  only  Intended  to  give  the  right  of  ap- 
peal to  parties  to  ordinary  proceedings  be- 
fore the  board,  or  to  persons  directly  Inter- 
ested therein.  The  words,  "party  appeal- 
ing," are  used  several  times  in  that  portion 
of  the  act  prescribing  the  manner  of  taking 
the  appeal,  which  strongly  tends  to  show 
that  It  was  the  intention  that  the  person 
who  appeals  must  be.  In  some  way,  a  party 
to  the  matter  In  controversy.  But,  in  this 
case,  there  are  special  reasons  for  holding 
that  no  appeal  will  lie  from  the  order  com- 
plained of.  By  the  statute  relating  to  the 
removal  of  county  seats,  duties  are  cast 
Bpon    the    board  of  county   commissioners 


which  are  separate  and  distinct  from  their 
ordinary  and  usual  duties.  In  discharging 
them.  It  acts  as  the  representative  or  agent 
of  the  legislature,  by  virtue  of  a  special  stat- 
ute enacted  for  the  sole  purpose  of  clothing 
it  with  special  powers,  and  which  provides 
for  no  appeaL  We  think  the  general  appeal 
act  refers  only  to  the  usual  proceedings  of 
the  board,  and  not  to  special  proceedings 
under  a  special  statute  for  a  special  purpose. 
The  right  of  appeal  is  a  statutory  right,  and, 
not  having  been  given  by  the  statute  in  this 
instance,  we  are  of  the  opinion  that  It  was 
the  intention  of  the  legislature  that  there 
should  be  no  appeal  from  the  proceedings  of 
the  board  of  county  commissioners  in  the 
matter  of  the  removal  of  a  county  seat.  And 
the  same  doctrine  has  been  announced  by 
other  courts  in  cases  like  this,  and  in  oth- 
ers involving  similar  questions.  Bosl^y  t. 
Ackelmlre,  39  Ind.  536;  Board  of  Com'rs  v. 
Smith,  40  Ind.  61;  Ex  parte  Towles,  48  Tex. 
413;  Boweirsox  v.  Watson,  20  Ohio  St.  496; 
Fulkerson  v.  Stevens  (Kan.  Sup.)  1  Pac.  261. 
The  Judgment  is  affirmed. 

HOTT,  O.  J.,  and  DUNBAR,  SCOTT,  and 
GORDON,  JJ..  concur. 


(13  Wasb.  465) 

THOMAS  &  CO.  V.  CITT  OF  OLXMPIA. 

(Supreme  Court  of  Washington.  .July  27, 1895.) 

CiTT  Wabkants— Payment  from  Bfecial  Fund 
—Provisions  in  Citt  CoNTaACT 

— COHSTHUOTIOS. 

1.  Where  the  contract  for  a  dty  improve- 
ment calls  for  payment  from  a  special  fund,  and 
the  city  officials  in  eood  faith  and  with  care  at- 
tempt to  create  sncli  fund,  the  contractor  can- 
not compel  payment  from  the  general  fund  of 
the  city,  on  its  failure  to  create  the  special  fund. 

2.  Where  the  contract  recites  that  in  con- 
sideration of  the  issuance  of  warrants  on  a  spe- 
dal  fnnd,  to  he  raised  by  assessment,  the  con- 
tractor waives  his  right  to  demand  payment 
in  any  other  way,  the  contractor  waives  his 
right  to  recover  from  the  municipality  for  the 
negligence  of  its  officers  in  failing  to  create  the 
special  fund. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Judge. 

Action  by  Thomas  &  Company,  a  corpora- 
tion, against  the  City  of  Olympia,  a  munic- 
ipal corporation.  There  was  a  judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Frank  D.  Nash,  for  appellant.  A.  J.  Falk- 
nor  and  Preston  M.  Troy,  for  respondent 

HOYT,  O.  J.  The  object  of  this  action  was 
to  establish  a  liability  against  the  respondent 
for  certain  warrants  issued  to  the  contractor 
In  payment  for  work  done  upon  a  contract  for 
the  grading  of  a  street.  These  warrants 
were  primarily  payable  out  of  a  special  fund 
which.  It  was  provided  by  ordinance,  should 
be  created  by  an  assessment  to  be  levied  up- 
on the  property  to  be  benefited  by  the  work, 
and  it  was  claimed  that,  by  reason  of  the 
negligence  of  the  officers  of  the  city  In  falling 
to  create  such  fund,  the  city  bad  become  lia 
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ble  to  pay  the  warrantfl  out  of  Its  general 
fund.  The  respondent,  after  denying  certain 
allegations  in  the  complaint,  set  up,  by  way 
of  afBrmattve  defense,  the  alleged  facts:  (1) 
That 'at  the  time  the  contract  for  the  work 
■was  entered  Into  It  could  not  have  made  a 
legal  contract  for  the  doing  of  the  work  at  the 
expense  of  its  general  fund,  for  the  reason 
that  its  indebtedness  at  the  time  exceeded 
ihe  limit  of  debt  which  it  was  authorized  to 
incur  under  the  constitution  of  the  state; 
and  (2)  that  the  assessment,  upon  the  proper- 
ty benefited,  of  the  cost  of  the  improvement, 
had  been  made  with  care,  and  in  perfect 
good  faith,  and  that  the  failure  to  collect 
such  assessment  was  owing  to  a  decision  of 
the  supreme  court  of  the  state,  and  certain 
decisions  of  the  superior  court  of  Thurston 
'County,  which  made  such  collection  impossi- 
ble; that  on  account  of  such  decisions  the 
city  was  procee'ding  at  the  time  the  answer 
was  filed  to  make  a  new  assessment  upon  the 
property  benefited,  for  the  purpose  of  collect- 
ing money  to  be  placed  in  the  special  fund 
out  of  which  the  warrants  could  be  paid. 
To  these  afiirmative  defenses  the  plaintiff  de- 
murred, and,  upon  its  demurrer  being  over^ 
ruled,  elected  to  stand  tliereon,  and  suffered 
Judgment  to  be  entered  against  it. 

The  sufficiency  of  these  defenses  Is  the 
principal  question  involved  in  the  appeal. 
The  facts  alleged  therein  are  so  similar  to 
those  which  we  held,  in  the  case  of  Soule  v. 
City  of  Seatae,  6  Wash.  315, 33  Pac.  384, 1080, 
to  have  been  sufficient  to  relieve  the  city  of 
liability,  that  we  do  not  feel  called  upon  to 
further  discuss  the  question  than  to  say  that, 
la  our  opinion,  it  comes  clearly  within  the 
principles  decided  in  that  case.  The  appel- 
lant attempts,  in  its  brief,  to  disttnguish  that 
case  from  the  one  at  bar,  but  we  are  unable 
to  see  any  substantial  difference  between  the 
facts  therein  presented  and  those  presented 
by  the  affirmative  defenses  pleaded.  It  is 
true  that  that  was  a  suit  in  equity,  while  this 
Is  one  at  law,  but  the  character  of  the  suit 
could  have  no  Influence  In  determining  the 
question  as  to  whether  or  not  a  given  state 
of  facts  was  sufficient  to  create  a  liability 
against  a  city  for  an  alleged  failure  on  the 
part  of  its  officers  to  do  their  duty.  It  is 
claimed  by  the  appellant  that  this  court,  In 
the  case  of  Stephens  v.  City  of  Spokane 
(Wash.)  39  Pac.  266,  in  effect  qualified  the 
decision  in  the  case  of  Soule  v.  City  of  Seat- 
tle. In  our  opinion  such  is  not  the  effect  of 
that  casa  All  that  the  court  there  decided 
was  that,  under  certain  circumstances,  the 
city  would  be  liable  for  the  negligence  of  Its 
officers  in  failing  to  take  any  steps  towards 
the  creation  of  a  special  fund  out  of  which 
certain  warrants  were  to  be  paid.  The  spe- 
cial facts  relied  upon  in  the  case  of  Soule  v. 
City  of  Seattle,  and  set  up  in  the  affirmative 
defenses  in  the  case  at  bar,  were  not  before 
the  court,  and  its  decision  could  have  no  ef- 
fect upon  a  case  in  which  such  facts  were 
made  to  appear. 


From  the  pleadings  In  the  case  at  bar,  It 
appears  that  in  the  contract  for  the  doing  of 
the  work  for  which  the  warrants  in  question 
were  issued  there  was  a  provision  to  the  ef- 
fect that  In  consideration  of  the  issuing  of 
such  warrants  for  the  work  the  contractor 
agreed  that  he  would  waive  the  right  to  de- 
mand and  recdve  payment  from  the  city  In 
any  other  way;  and  it  is  contended  on  the 
part  of  the  respondent  that  plaintiff  is  bound 
by  such  waiver,  and  that  for  that  reason.  If 
for  no  other,  the  judgment  of  the  superior 
court  was  right  With  this  contention  we 
must  agree.  If  the  city  had  a  right  to  enter 
into  a  contract  at  all,  it  had  a  right  to  enter 
Into  one  with  such  limitations  as  to  its  liabili- 
ty as  the  other  party  saw  fit  to  agree  to,  and, 
if  the  contractor  agreed  that  he  would  take 
his  chances  as  to  whether  or  not  the  war- 
rants would  be  paid  out  of  the  special  fund, 
there  is  no  good  reason  why  he  should  not 
be  bound  by  such  agreement  This  provision 
in  the  contract  could  have  been  Inserted  for 
no  other  purpose  than  to  relieve  the  city  of 
the  liability  which  In  this  action  Is  sought  to 
be  asserted  against  it,  and  in  the  absence  of 
a  showing  to  the  contrary  it  must  be  pre- 
sumed that  Its  Insertion  was  agreed  upon  by 
the  parties  to  the  contract,  and  if  It  was  It 
should  be  given  force.  The  Judgment  must 
be  affirmed. 

SCOTT,    ANDERS,    and    GORDON,    JJ., 

concur. 

DUNBAR,  J.  I  concur  in  the  result  on  tbe 
last  ground  mentioned  In  the  opinion. 


GURNET 


(U  Waah. 
MORRISON  et  al. 


*66) 


(Supreme  Court  of  Washington.    July  27,  1895.) 

Parol  Evidence— Admissibiutt— To  Vary  Lia 
BiLiTT  ON  Note. 
Where  purchaae-priee  notes  are  given  un- 
der a  written  contract  that  the  seller  shall  de- 
liver the  property  to  a  corporation  to  be  com- 
posed of  the  makers,  parol  evidence  is  inadmis- 
sible to  show  a  contemporaneous  agreement  that 
the  notes  sbonld  not  be  binding  on  the  makers 
after  the  corporation  was  formed. 

Appeal  from  superior  court,  Whatcom  coun- 
ty;  John  E.  Winn,  Judge.  " 

Action  by  J.  Theodore  Qnmey  against  A. 
H.  Morrison  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Doit,  Hadley  &  Hadley,  for  appellants.  J. 
W.  Kaybum,  for  respondent. 

HOi'T,  C.  J.  Respondent  brought  this  ac- ' 
tion  to  recover  the  amount  due  upon  five 
promissory  notes  alleged  to  hare  been  ex- 
ecuted by  the  appellants.  The  execution  of 
the  notes  was  admitted  by  the  answer,  and 
by  way  of  affirmative  defense  said  answer  set 
up  the  alleged  fact  that  the  notes  were  given 
for  the  purchase  price  of  certain  goods,  and 
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that  thereafter,  witb  tbe  consent  of  all  par- 
ties, tbe  goods  were  delivered  to  another 
party,  to  whom  the  respondent  agreed  to  look 
for  his  pay.  From  the  undisputed  testimony 
Introduced  at  the  trial.  It  appeared  that,  at 
the  time  the  notes  were  executed  and  deliver- 
ed to  the  respondent,  and  as  a  part  of  tbe 
same  transaction,  a  contract  was  entered  Into 
between  the  respondent  and  the  appellants' 
in  which  it  was  agreed  that,  in  consideration 
of  the  sum  of  $1,600  in  cash  and  the  future 
payment  of  the  further  sum  of  $4,800.  to  he 
secured  by  the  execution  of  the  notes  in  ques- 
tion, and  other  considerations,  the  respond- 
ent agreed  to  driver  to  the  Oumey  Cab  & 
Transfer  Company  of  Belllngham  Bay,  com- 
posed of  the  appdlants,  certain  personal  proi>- 
erty  described  In  said  contract  It  further 
appeared  from  the  undisputed  proofs  that. 
Is  pursuance  of  such  contract,  the  property 
therein  described  was  delivered  by  the  re- 
spondent to  said  Gurney  Cab  &  Transfer 
Company.  A  prima  facie  case  on  the  part 
of  the  respondent  against  the  appellants  was 
thus  fully  established.  This  prima  facie  case 
was  sought  to  be  overcome  by  proof  of  an  al- 
leged understanding,  at  tbe  time  of  the  exe- 
cution of  the  notes  and  contract,  to  the  effect 
that  the  transaction  was  for  the  benefit  of, 
and  to  be  carried  Into  effect  by,  the  Gurney 
Cab  &  Transfer  Company  of  Belllngbam  Bay, 
a  corporation  to  be  thereafter  organized;  that 
the  notes  were  given  by  the  appellants  only 
for  the  purpose  of  securing  their  co-operation 
In  tbe  organization  of  such  corporation,  and 
were  to  have  no  binding  effect  against  them 
after  it  had  been  so  organized.  Some  testi- 
mony tending  to  establish  this  claim  was  in- 
troduced over  the  objection  of  respondent 
Other  testimony  offered  for  that  purpose  was 
excluded,  and  Its  exclusion  is  one  of  tbe  er- 
rors relied  upon  by  the  appellants.  It  was 
abundantly  shown  by  the  proofs,  and  in  fact 
is  admitted  in  the  brief  of  the  appellants, 
that  the  making  of-  the  notes  and  the  con- 
tract above  referred  to  constituted  but  a 
single  transaction.  This  being  so,  it  must  be 
presumed  that  all  the  negotiations  between 
the  parties,  up  to  and  Including  the  making 
of  said  notes  and  of  the  entering  Into  said 
contract,  were  merged  therein,  and  proof  of 
any  oral  understanding  or  agreement  between 
ihe  parties  which  would  in  any  manner  alter 
or  affect  tbe  force  of  such  notes  or  contract 
was,  under  well-settled  rules,  inadmissible, 
imless  upon  the  face  of  said  papers  there 
was  some  ambiguity,  to  explain  which  it 
was  necessary  to  understand  the  state  of 
the  negotiations  between  the  parties  at  the 
time  of  their  execution.  The  notes  were  in 
the  usual  form,  and  in  no  way  ambiguous. 
It  is  in  the  contract  that  such  ambiguity  must 
be  found,  if  found  at  all.  We  have  carefully 
examined  its  terma,  and  are  unable  to  find 
therein  anything  In  the  least  degree  uncer- 
tain or  ambiguous.  By  its  terms  It  is  agreed 
uiMn  the  part  of  the  respondent  that,  for 
cettain  considerations  therein  named,  be  will 
T^l£.nv.3— 13 


assign  certain  franchises  and  deliver  certain 
articles  of  personal  property  therein  fully 
described,  and  Its  terms  are  so  direct  and 
certain  that  It  would  not  have  been  easy  to 
have  drawn  a  contract  which  would  have 
more  clearly  set  forth  the  obligations  of  the 
respective  parties.  From  the  brief  of  appel- 
lants, it  is  not  clear  Just  what  part  of  the 
contract  Is  claimed  to  have  been  ambiguous, 
but  we  gather  therefrom  that  such  claim 
grows  out  of  the  fact  that  tbe  respondent  did 
not  agree  to  ddiv«  the  goods  to  them,  but  to 
the  Gurney  Cab  &  Transfer  Company  of  Bel- 
llngham JBay.  It  appeared  upon  tbe  face  of 
the  contract  that  said  Gurney  Cab  &  Trans- 
fer Company  was  composed  of  the  defend- 
ants, and  therefore  the  agreement  was  to  de- 
liver the  goods  to  the  defendants  under  a  cer- 
tain partnership  or  corporate  name.  But, 
even  if  the  agreement  had  been  to  deliver  the 
goods  to  a  third  party  having  no  connection 
whatever  with  the  defendants,  that  fact 
would  not  tend  in  any  degree  to  make  the 
language  of  the  conttact  ambiguous.  In  our 
opinion,  it  was  not  competent  for  tbe  appel- 
lants to  introduce  oral  testimony  as  to  any 
understanding  or  agreement,  which  would  In 
any  manner  affect  their  liability  as  the  mak- 
ers of  the  notes  In  question  or  upon  the  coa- 
tract  executed  between  them  and  the  re- 
spondent before  or  at  the  time  tbe  notes  and 
contract  were  made  and  delivered.  For  that 
reason  tbe  court  rightfully  Instructed  the 
jury  to  find  a  verdict  tor  the  respondent  un- 
less there  was  proof  tending  to  show  an 
agreement  between  the  respondent  and  the 
appellants,  subsequent  to  the  making  of  the 
notes,  by  which  they  were  released  there- 
from. We  have  examined  all  tbe  proof  con- 
tained in  tbe  record  upon  this  question,  and 
are  satisfied  that  the  trial  court  was  right 
when  it  held  that  it  was  not  isulBclent  to  au- 
thorize the  question  to  be  submitted  to  the 
Jury.  The  proof  of  any  such  agreement  even 
between  the  respondent  and  the  appellants, 
was  of  such  a  vague  and  uncertain  cbaracter 
that  it  might  rightfully  have  been  entirely 
disregarded.  But,  even  if  it  had  sufficiently 
established  the  fact  that  there  was  such  an 
understanding  as  between  the  respondent 
and  the  appellants,  such  agreement  or  under- 
standing would  have  been  of  no  effect  for  the 
reason  that  there  was  no  consideration  there- 
for. 

It  is  contended  In  the  brief  of  appellants 
that  there  was  proof  tending  to  show  that 
the  cort)oration  known  as  the  Gurney  Cab  & 
Transfer  Company  of  Belllngham  Bay,  at  the 
time  of  the  alleged  agreement,  assumed  the 
payment  of  the  notes,  and  that  such  assump- 
tion furnished  a  good  consideration  for  the 
release  of  appellants,  but  we  are  unable  to 
find  anything  In  the  evidence  which  warrants 
any  such  contention.  Not  only  was  there  an 
absence  of  competent  proof  to  establish  the 
affirmative  defense  set  up  In  the  answer  of 
appellants,  but  on  tbe  contrary,  all  of  tbe 
circumstances  surrounding  tbe  transaction. 


Digitized  by 


Google 


194 


PAOIFIO  REPORTER,  VoL  41. 


(Wash. 


together  with  the  testimony  of  respondent, 
tended  directly  to  disprove  such  defense.  If 
the  security  had  been  given  only  for  the  pur^ 
pose  stated  by  appellants,  It  would  have  been 
natural  that  the  entire  amount  should  have 
been  put  in  one  note  due  at  a  certain  time. 
Instead  of  that  we  find  several  notes,  each 
falling  due  upon  a  difCerent  day,  which  would 
be  the  usual  course  where  part  of  the  con- 
sideration to  be  paid  for  goods  furnished  was 
to  be  in  cash  and  part  in  deferred  payments. 
In  our  opinion,  all  the  testimony  introduced 
which  In  any  degree  tended  to  show  any  oth- 
er agreement  than  that  evidenced  by  the 
notes  and  written  contract  should  have  been 
excluded.  It  follows  that  there  was  nothing 
to  go  to  the  jury  upon  the  questions  raised 
by  such  affirmative  defense.  The  respondent 
was  therefore  entitled  to  a  directed  verdict, 
and  the  Judgment  rendered  thereon  must  be 
affirmed. 

SCOTT,  DUNBAR,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


(12  Wash.  483) 

STATE  ex  lel.  BARTLETT  v.  FORREST 
et  al. 

(Supreme  Court  of  Washington.  July  30,  1805.) 
Pdbchase  by  Plat— E8TOPPBI/— Sthket  ovkr  Tide 
Lands— Reoognitios  by  State — Right  to  Pur- 
chase Tide  Lands— Extssision  op  Street  over 
Tide  Lands. 

1.  One  who  purchases  a  lot  by  a  plat  is  es- 
topped to  claim,  as  an  upland  owner,  tide  lands 
beyond  the  lines  of  the  lot. 

2. 1  Hill's  Code,  §  746,  provides  that,  when- 
ever any  city  has  been  surveyed,  and  a  plat 
thereof  showing  streets  has  been  filed,  such 
streets  shall  be  public  highways.  Held  that, 
where  a  landowner  files  a  plat  on  which  there  is 
shown  a  street  on  tide  lands  outside  the  limits 
of  his  donation  claim,  and  the  state  board  of  ap- 
praisers afterwards  recognizes  the  street  by  re- 
fusing to  appraise  the  same  as  tide  lands,  and 
the  leRislature  approves  the  action  of  the  i«>- 
oraisers.  the  street  becomes  a  public  one. 

3. 1  Hill's  Code,  §  2172,  providing  fop  the 
purchase  of  tide  lands  by  persons  who  bad  made 
improvements  thereon,  confers  only  a  privilege, 
and  does  not  bind  the  state  to  sell  all  pdrtions 
of  tide  lands  on  which  Improvements  had  been 
made. 

4.  A  city  has  the  right  to  extend  a  street 
over  tide  lands.  Columbia  &  P.  S.  Ry.  Co.  v. 
City  of  Seattle.  33  Pac.  824,  34  Pac.  725,  and 
6  Wash.  332,  followed. 

Appeal  from  superior  court,  Jefferson 
county;    R.  A.  BalUnger,  Judge. 

Mandamus,  on  the  relation  of  Frank  A. 
Bartlett,  executor  of  the  estate  of  C.  C.  Bart- 
lett,  to  compel  W.  T.  Forrest  and  others  to 
survey  and  appraise  certain  tide  lands. 
From  a  Judgment  for  def^idants,  relator 
appeals.    Affirmed. 

W.  F.  Rupert,  for  appellant  James  A. 
Haigbt,  Asst  Atty.  Oen.,  for  respondents. 

SCOTT,  J.  Tbls  is  an  appeal  from  a  Judg- 
ment of  the  superior  court  of  Jefferson  coun- 
ty, refusing  to  make  peremptory  an  alterna- 
tive writ  of  mandamus  directed  to  the  mem- 


bers of  tbe  board  of  appraisers  (then  in  ex.- 
Istence)  of  shore  and  tide  lands  in  and  for 
Jefferson  county,  commanding  them  to  ex- 
amine, survey,  and  appraise  a  certain  tract 
of  tide  lands  of  the  first  class  at  Port 
Townsend,  which  the  relator  claimed  tbe 
right  to  purchase.  It  is  claimed,  upon  the 
part  of  the  state,  that  the  laud  in  contro- 
versy lies  within  the  limits  of  a  certain 
street  known  as  Front  street,  and,  such  be- 
ing the  case,  that  it  was  not  subject  to  sale. 
The  tract  In  question  was  embraced  within 
the  original  plat  of  the  city  of  Port  Towns- 
end,  as  laid  out  by  A.  A,  Plummer,  F.  W. 
Pettigrove,  and  L.  B.  Hastings;  said  town 
being  located  upon  their  donation  claims, 
and  the  upland  abutting  upon  the  particular 
tract  in  controversy  falling  within  Plum- 
mer's  claim.  This  plat  was  filed  for  record 
on  August  2,  ISSe.  Streets  and  alleys  are 
shown  thereon,  but  there  was  no  formal 
dedication  when  the  plat  was  recorded. 
The  most  southerly  named  street  was  des- 
ignated as  Water  street  A  single  tier  of 
blocks  was  laid  out  to  tbe  south  of  Water 
street,  which,  either  in  whole  or  in  part,  ex- 
tended below  the  meander  line  of  the  beacb. 
The  relator  claims  to  be  the  owner  of  lot  6 
and  lot  5  of  block  8,  by  direct  and  mesne 
conveyances,  respectively,  from  Plummer. 
This  was  one  of  the  blocks  lying  south  of 
Water  street,  and  all  of  said  lots  were  tide 
lands,  except  the  northerly  part  of  lot  6. 
Lot  5  was  laid  off  to  tbe  south  of  lot  6,  and 
south  of  the  block,  extending  along  the 
tract  dedicated  and  distant  therefrom  tbe 
width  of  a  street,  appears  a  line  which 
might  indicate  an  intention  to  dedicate  a 
street  extending  along  the  south  side  of 
said  block  and  the  plat  although  such  street 
was  not  named  on  the  plat  Subsequently, 
in  1881,  Bartlett  erected  a  building  on  lot  6, 
and  on  lot  5  constructed  for  the  full  width 
of  tbe  lot  a  wharf,  and  extended  the  same 
to  the  south  upon  the  tide  lands  and  into 
Port  Townsend  Bay,  a  distance  of  120  feet, 
and  he  erected  a  warehouse  upon  this  wharf 
which  lies  partly  upon  the  tract  claimed  as 
a  street  Only  that  part  of  said  tract  is  in 
controversy  which  lies  within  or  upon  the 
tract  claimed  as  a  street  In  1884  Hastings 
filed  for  record  a  i>Iat  designated  as  "Hast- 
ings' Second  Addition  to  Port  Townsend," 
which  also  covered  a  portion  of  the  tide 
lands  below  tbe  meander  line.  Upon  this 
plat  a  street  called  Front  street  was  dedi- 
cated. In  November,  1800,  the  city  of  Port 
Townsend  adopted  an  ordinance  which  pur- 
ported to  establish  Front  street  This  street 
was  wholly  upon  the  tide  lands,  and  includ- 
ed that  part  formerly  dedicated  by  Hast- 
ings, and  extended  the  same  along  in  front 
of  block  8  so  as  to  include  the  tract  of  land 
in  controversy  by  taking  in  the  original 
street  south  of  Water  street,  if  it  was  one, 
which,  however,  we  are  not  called  upon  to 
decide.  It  is  contended  that  this  cannot  be 
considered  as  an  extension  of  a  street,  on 
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the  gronnd  that  Hasting'  dedication  there- 
of was  Invalid,  It  being  outside  the  limits  of 
Ills  donation  claim,  and  that  the  city  had  no 
power  to  lay  out  a  street  no  part  of  which 
toncbed  the  upland.  One  of  the  contentions 
upon  the  part  of  the  state  Is  that  that  part 
of  the  street  so  dedicated  by  Hastings  was 
a  street  by  virtue  of  sectlcm  746,  vol.  1,  of 
the  Code,i  and  also  that  the  whole  became 
a  lawfol  street  by  the  ordinance  aforesaid, 
Indudingr  and  extending  the  same^  and  by 
the  recognition  and  adoption  of  It  as  such 
afterwards  by  the  state.  The  tide  land  ap- 
praisers refused  to  appraise  this  tract  claim- 
ed, which  was  Included  within  the  street, 
and  the  superior  court,  upon  the  trial  of 
said  matter,  sustained  them  therein.  Sub- 
sequent thereto,  on  March  13,  1805,  an  act 
was  passed,  which  was  approved  March  26, 
ISB5,  confirming  such  action.  Laws  1895, 
p.  S55.  t  64. 

The  rights  claimed  by  the  relator  In  this  ac- 
tion are  based  upon  his  being  the  owner  of  a 
small  iiart  of  the  upland,  viz.  the  northerly  part 
of  lot  6  In  block  8,  and  by  reason  of  his  im- 
provements as  aforesaid  be  claims  the  right  to 
purchase  the  tide  lands  lying  in  front  of  and 
adjacent  thereto.  But  we  are  of  the  opin- 
ion that,  having  purchased  by  the  plat,  he 
was  estopped  from  claiming  anything  as  an 
upland  owner  beyond  the  lines  of  the  lots 
conveyed  to  him  In  consequence  of  such 
purchase,  and  when  he  erected  his  improve- 
ments to  the  southward  of  lot  5,  upon  that 
part  of  the  tract  now  claimed  as  a  street,  he 
had  fair  notice  that  It  was  the  Intention  of 
the  parties  to  bound  said  tract  upon  the 
sontberly  side  by  a  street,  whether  the  same 
was  lawfully  laid  out  and  dedicated  or  not 
8ee  Kenyon  y.  Knlpe,  2  Wash.  394,  27  Pac. 
227.  Furthermore,  we  are  of  the  opinion 
that,  by  the  dedication  of  that  part  of  Front 
street  within  Hastings'  Second  addition  to 
the  city  of  Port  Townsend,  and  by  virtue  of 
the  law  then  In  force  relating  thereto  (sec- 
tion 746,  supra),  and  of  the  recognition  of 
snch  street  by  the  state  afterwards  In  re- 
fusing to  appraise  the  same  as  tide  lands 
and  offer  tbem  for  sale,  and  the  approval  of 
the  action  of  the  board  of  appraisers  by  the 
legislature,  the  same  became  a  valid  street, 
notwithstanding  no  part  of  It  touched  the 
upland.  The  ordinance  enacted  by  the  city 
was  for  an  extension  of  this' street,  although 
It  was  widened  as  well  as  extended. 

We  are  also  of  the  opinion  that  the  act  of 
the  legislature  relating  to  the  rights  of  va- 
rious parties  as  to  purchasing  tide  lands 
(section  2172,  vol.  1,  of  the  Code)  »  conferred 
no  more  than  a  privilege  to  the  upland  own- 

» 1  nnrs  code,  f  746,  provides  that  whenever 
any  city  has  been  surveyed,  and  a  plat  thereof 
■bowing  streets  hag  been  filed,  such  streets  shall 
be  pnbhc  highways. 

*  1  Hill's  Code,  {  2172,  provides  for  the  pnr^ 
diase  of  tide  lands  by  persons  who  had  made 
Improvements  thereon. 


era  and  improvers  to  purchase  snch  of  the 
tide  lands  as  should  be  offered  for  sale,  and 
in  no  sense  bound  the  state  to  appraise  and 
offer  for  sale  all  portions  of  the  tide  lands 
upon  which  improvements  had  theretofore 
been  erected.  No  contractual  right  was 
created.  Allen  v.  Forrest,  8  Wash.  700,  86 
Pac.  971. 

As  to  the  authority  or  right  of  the  city  to 
extend  the  street  In  question,  see  Columbia 
&  P.  S.  Ry.  Co.  V.  City  of  Seattle,  6  Wash. 
832,  33  Pac.  824,  and  34  Pac.  725.  While 
this  case  related  to  cities  of  the  first  class. 
It  Is  conceded  that  It  would  apply,  under  the 
law  as  It  now  stands,  to  all  Incorporated 
cities.    Affirmed. 

HOYT,  a  J.,  and  ANDBRS  and  GORDON, 
JJ.,  concur. 

(U  Wuh.  47S) 

SCHOONOVBR  v.  CONDON  et  al.  (two  cases). 

(Supreme  Court  of  Washington.    July  80,  1805.) 

ArrsAi/— SumoiENCT  or  Exoewiok  — Foebclo- 

snita  of  Chattel  Mortoaob— Injunction 

AOAIKST  DiBPOBAL  OT  PrOPEKTT. 

1.  An  exception,  "To  which  findings  and 
conclnsions,  and  each  of  them,  defendant  O.  ex- 
cepts," does  not  entitle  appellant  to  have  the 
evidence  considered. 

2.  Ib  an  action  to  foreclose  a  mortgage  on 
a  crop  of  hay  and  potatoes,  where  plaintiff  show- 
ed that  defendant  had  fed  a  large  quantity  of 
the  hay  to  her  cattle,  and  that  the  remainder  of 
the  property  was  not  Bufficlent  to  pay  plaintiff's 
claim.  It  was  proper  to  enjoin  defendant  from 
disposing  of  the  proper^  pending  the  suit 

Appeal  from  superior  court,  Jefferson  coun- 
ty;  R.  A.  Ballinger,  Judge. 

Action  by  J.  H.  Schoonover  against  H.  J. 
Condon  and  Kittle  Grady  to  foreclose  a  chat- 
tel mortgage.  From  a  judgment  for  defend- 
ants, and  an  order  enjoining  defendants  from 
disposing  of  the  propaty  pending  the  suit^ 
defendant  Grady  appeals.     Affirmed. 

A.  W.  Buddress,  for  appellant.  Trumbull 
&  Trumbull,  for  respondent 

SCOTT,  J.  The  respondent  Institutea  this 
action  to  foreclose  a  chattel  mortgage  on  a 
certain  crop,  consisting  of  bay  and  potatoes, 
and  Joined  Grady  as  one  of  the  defendants 
on  the  ground  that  she  had,  or  claimed  to 
have,  some  Interest  in  the  property.  Two  ap- 
peals have  been  taken  by  her,  which  were 
heard  and  submitted  at  the  same  time.  In 
the  main  action.  Judgment  was  rendered  in 
favor  of  the  respondent,  decreeing  a  foreclo 
sure  of  the  mortgage,  and,  prelimlnar}'  thereto, 
a  number  of  findings  of  fact  were  duly  made 
by  the  court  Some  of  the  findings  are  not 
questioned.  Appellant  excepted  to  the  whole, 
as  follows:  "To  which  findings  and  conclu- 
sions, and  each  of  them,  defendant  Kitty 
Grady  excepts."  The  only  questions  sought 
to  be  raised  upon  this  appeal  relate  to  the  evi- 
dence, and  respondent  contends  that  we  can- 
not consider  the  same  because  no  sufficient 
exceptions  were  taken  to  the  findings.    This 
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Objection  Is  wen  taken,  and  tbe  jndgment  Is 
affirmed. 

The  other  appeal  was  from  an  Interlocu- 
tory order  restraining  appellant  from  dlspoB- 
Ing  of  the  property  pending  the  litigation; 
and  it  is  contended  that  the  court  had  no  an- 
tbority  to  grant  the  same.  We  think,  how- 
ever, that  the  showing  therefor  was  suffi- 
cient It  was,  in  substance,  that  tihe  defend- 
ant had  already  fed  a  large  quantity  of  the 
hay  to  her  cattle,  and  tijat  the  remainder  of 
the  mortgaged  property  was  not  sufficient  to 
pay  plaintiCrs  claim,  and  that,  If  slie  contin- 
ued to  consume  and  diqiose  of  the  property, 
the  plaintiff  would  suffer  Irreparable  Injury, 
etc.  It  is  a  well-settled  proposition  that,  pend- 
ing proceedings  to  foreclose  a  mortgage,  the 
court,  upon  a  proper  application  by  the  plain- 
tiff, has  authority  to  restrain  the  destruction 
of  the  property.  Otherwise,  the  results  of  tiie 
litigation  might  become  entirely  lost  to  the 
plaintiff.    Affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  GORDON, 
and  ANDERS.  JJ.,  concur. 


(1  Kan.  A  518) 

RICHARDS  T.  GRIPFITH.I 

(Court  of  Appeals  of  Kansas,  Southern'  Depart- 
ment, C.  D.    Aug.  8,  1895.) 

PlBSCTINO  VSKDIOT — STATEMENT  OF  CASB — StATB 

Lands— QillTiNO  Titlk — Waivbr  or 

KRnoKS— FlNDINOB  BT   CODBT. 

1.  Where  counsel  for  plaintiff,  in  bis  open- 
ing statement  of  tin.  case  to  the  jury,  reads  the 
petition  and  answer  to  show  the  jury  what 
matters  are  involTed  in  the  issues,  and  then 
makes  a  brief  statement  of  the  evidence  by 
which  plaintiff  expects  to  establish  his  caase; 
and  the.  petition  contains  facts  suffident  to  con- 
■titnte  a  cause  of  action,  and  the  statements 
of  counsel  that  the  proofs  will  substantialiy  sus- 
tain the  petition,  and  also  states  what  the  de- 
fendant claims,  and  that  in  some  mysterioos 
manner  he  turned  up  with  a  patent  to  the  land 
In  dispute;  and  the  defendant  moves  the  court 
to  require  the  jury  to  return  a  verdict  for  the 
defendant  on  such  statement, — ^the  motion  was 
properly  overruled. 

2.  A  patent  issued  by  the  governor  of  the 
state  to  school  lands,  vrhere  the  lands  have  pre- 
viously been  sold  to  another  party,  who  has  paid 
the  entire  purchase  price,  with  interest  and  tax- 
es thereon,  confers  no  title  to  the  patentee,  and 
is  void;  and  where  the  purchaser  or  his  as- 
signees have  t)aid  the  full  purchase  price  of  the 
lands,  with  interest  and  taxes,  and  have  in  all 
thintra  complied  with  the  requirements  of  the 
law  in  relation  to  the  sale  of  school  lands,  and 
is  in  the  actual  peaceable  possession  of  the 
same,  he  can  maintain  an  action  to  quiet  his 
title  thereto  against  the  party  claiming  title  by 
Tirtne  of  a  patent  issued  by  the  governor  for 
tile  same  lands. 

S.  Where  a  trial  has  been  commenced  be- 
fore the  court  and  a  jury,  and  during  the  trial 
before  the  jury  exceptions  are  taken  to  the  ad- 
mission of  evidence,  and  exceptions  to  the  rul- 
ings of  the  court  in  refusing  to  admit  certain 
evidence,  and  after  the  evidence  has  been  en- 
tirely concluded  on  both  sides  the  parties  then 
stipulate  in  writing  that  the  jury  shall  be  dis- 
chareed.  and  the  case  decided  by  the  court  with- 
out further  evidence,  the  court  to  make  separate 
findings  of  fact  and  conclusions  of  law  thereon, 
and  the  jury  is  accordingly  discharged,  and  the 
twirt  makes  separate  findmgs  of  fact  and  con- 

i  Rehearing  denied. 


dudona  of  law,  Md,  that  the  parties  waive  all 
Irregularities  or  errors  committed  during  the 
trial  before  the  jurv. 

4.  Where  the  court  has  heard  all  the  evi- 
dence on  the  trial,  and  had  the  witnesses  and 
parties  before  it,  and  makes  special  findings  of 
fact,  and  there  is  some  evidence  tending  to  sup- 
port each  finding  of  fact,  this  court  cannot  dis- 
turb such  findings. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

This  suit  was  commenced  by  J.  R.  Griffith, 
as  plaintiff,  against  Albert  A.  Richards,  to 
the  district  court  of  Sumner  county,  Kan. 
On  the  13th  day  of  September,  1889,  the  plain- 
tiff ffied  his  petition  to  quiet  his  title  to  the 
E.  ^  of  the  N.  W.  %  section  86,  township  34, 
range  3,  In  Sumner  county,  Kan.,  alleging 
that  he  was  the  owner  in  fee  simple  and  In 
the  actual  and  peaceable  possession  of  said 
land  at  the  time  of  ffiing  said  petition,  and 
had  been  such  owner  and  In  peacealile  pos- 
session for  fire  years  continuously,  and  al- 
leging that  the  defendant  claimed  an  estate 
or  interest  in  said  land,  the  particular  nature 
and  ground  of  which  claim  were  unknown  to 
the  plaintiff,  except  that  he  based  his  claim 
upon  a  certain  instrument  which  purported  to 
be  a  patent  signed  by  the  governor  of  Kan- 
sas, but  for  the  Issuance  of  which  there  Is 
not  and  never  has  been  any  power,  authority, 
or  ground   whatever;    and  plaintiff  averred 
that,  at  the  date  of  the  pretended  patent  and 
issuance  thereof,  the  title  to  said  real  estate 
was  not  In  the  state  of  Kansas,  nor  In  the 
governor  of  the  state  of  Kansas,  and  said  In- 
strument airways  has  been  null  and  void,  and 
asks  to  have  the  claim  of  the  defendant  ad- 
judged to  be  unfounded,  without  right,  and  to 
quiet  the  title  in  the  said  plaintiff.    On  the 
13tb  day  of  November.  1889,  the  defendant, 
Richards,  filed  an  answer  and  cross  petition 
containing  three  separate  paragraphs.    The 
first  was  a  general  denial  that  Griffith  was 
the  legal  and  equitable  owner  of  the  real 
property    In  controversy;    the  second  para- 
graph alleges  that  Richards  is  the  legal  and 
equitable  owner  In  fee  simple  of  the  land; 
and  the  third  paragraph  alleges  that  Griffith 
unlawfully  keeps  him  out  of  possession  of 
all  of  said  land,  and  that  said  defendant  has 
so  unlawfully  kept  him  out  of  the  possession 
of  said  land  ever  since  the  14th  day  of  June, 
1889,  and  that  the  net  annual  rents  and  is- 
sues of  the  land  liave  been  and  now  are  1(200, 
which  said  Griffith  has  wrongfully  converted 
to  his  own  use  and  benefit,  and  demands 
judgment  against  the  plaintiff  for  the  posses- 
sion and  recovery  of  the  real  property  In  dis- 
pute and  for  the  value  of  the  rents.  Issues, 
and  profits  thereof.    Afterwards,  on  the  26tb 
of  November,  1889,  Griffith  replied  to  the  an- 
swer of  Richards,  denying  all  new  matters 
set  up  In  the  answer  of  the  said  Richards. 
At  the  April  term,  1890,  this  case  was  tried 
before  the  court  and  a  jury.    At  the  conclu- 
sion of  the  evidence,  by  mutual  agreement, 
the  Jury   was  discharged  under  8tIpulaU.>a 
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that  the  court  make  8Q>arate  findings  of  fact 
and  concIusloiiB  of  law,  and  decide  the  case. 
The  court  thereui>oii  made  findings  of  fact 
and  conclusions  of  law.  As  conclusions  of 
law,  the  conrt  held:  That  Griffith  is  the  equi- 
table owner  of  the  land  in  controversy.  That 
he  Is  entitled  to  have  such  equitable  title  to 
said  premises  in  fee  simple  adjudged  to  be  in 
him,  and  have  the  same  quieted  and  estab- 
lished in  him  forever  as  against  the  defend- 
ant; and  rendered  a  judgment  forever  en- 
joining the  defendant  from  asserting  or 
claiming  any  right,  title,  or  Interest  in  and 
to  the  premises,  and  judgment  against  the 
defendant  for  cost.  That  the  defendant  is 
not  the  owner  of  any  right,  title,  or  Interest 
In  or  to  said  premises,  or  any  part  thereof, 
and  is  not  entitled  to  recover  the  possession 
of  said  premises,  or  any  part  thereof.  Mo- 
tion for  new  trial  was  filed  by  Richards,  over- 
roled,  and  case  made,  and  comes  Into  this 
court  aa  petition  in  error,  in  which  the  plain- 
tiff in  error  assigns  47  -different  grounds  of 
error.     Affirmed. 

James  Lawrence  and  A.  A.  Richards,  for 
plaintiff  in  error.  C.  Bverest  Elliott,  for  de- 
fendant In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts  as 
above).  There  are  47  assignments  of  error  in 
the  petition  of  the  plaintiff,  many  of  which 
are  frivolous  and  are  unnecessary  to  be  no- 
ticed; but  we  will  proceed  to  consider  such 
of  the  assignments  of  error  as  we  deem  nee- 
essary  to  a  full  determination  of  this  case. 

The  first  error  complained  of  in  brief  of 
counsel  for  plaintiff  In  error  Is  the  refusal  of 
the  court  to  direct  the  jury,  upon  the  state- 
ment of  counsel  for  plaintiff  below  In  malt- 
ing the  opening  statement  of  the  case  to  the 
Jury,  to  return  a  verdict  for  the  defendant 
below.  Counsel  for  the  plaintiff  below,  in  his 
statement  of  the  Issues  to  be  tried  and  the 
evidence  relied  upon  to  prove  the  Issues  on 
behalf  of  the  plaintiff  In  the  lower  court,  aft- 
er reading  the  petition,  answer,  and  reply, 
set  up  to  the  affirmative  part  of  this  answer 
and  cross  petition:  "The  plaintiff  files  a  gen- 
eral denial.  This  presents  the  issue  that  you 
will  be  called  uiK>n  to  try«  I  will  say  that 
there  will  be  very  little  for  you  to  decide  in 
this  case.  The  facts  of  this  case  will,  as  they 
appear  in  evidence,  be  that  In  1879  J.  T. 
Richmond  bought  this  property.  This  was 
school  land  belonging  to  the  state  of  Kansas 
until  1879,  when  3.  T.  Richmond  became  the 
purchaser  of  the  land,  and  made  the  payment 
required  by  law,  and  the  certificate  was  is- 
sued to  J.  T.  Richmond.  J.  T.  Richmond 
then  assigned  the  certificate  to  a  man  by  the 
name  of  Danford,  and  Danford  made  a  deed 
of  conveyance  to  the  land,  conveying  all  the 
title  that  he  had  In  the  land  to  S.  S.  Richmond. 
8.  S.  Richmond  assigned  the  certificate  to 
Peter  W.  Arnold,  and  Peter  W.  Arnold  as- 
signed it  to  a  man  by  the  name,  of  Walter 
Lee  Thompson,  and  Thompson  surrendered 


the  old  certificate,  and  took  a  new  certificate, 
and  sold  the  certificate  to  Mr.  Griffith  and  his 
partner,  Swatzel;  and  after  that  Swatzel  as- 
signed his  interest  In  the  certificate  to  Mr. 
Griffith,  who  ever  since  that  time  has  been 
the  owner  of  the  certificate.  We  expect  to 
show  that  Mr.  Griffith  has  made  his  payments 
as  the  law  requires.  We  also  expect  to  show 
that  he  has  been  in  the  peaceable  possession 
of  this  property  evor  since  he  became  the 
owner  of  it,  and  now  Is.  Of  course,  we  rely 
upon  this  certificate  and  the  payments  made 
under  It  as  the  foundation  of  our  claim  of 
title.  The  evidence  will  show  that  Mr.  Rich- 
ards, about  the  last  of  June,  1880,  In  some 
kind  of  mysterious  way,  turns  up  with  a  pat- 
ent issued  by  the  governor  of  the  state,  de- 
scribing this  same  land,  and  that  he  makes  a 
claim  by  virtue  of  that  patent.  He  claims 
that  he  Is  the  owner  of  the  property.  That 
will  be  about  the  evidence  on  the  part  of  the 
plaintiff;  and  when  we  prove  this  fact  we 
shall  ask  a  verdict,  unless  Mr.  Richards  can 
show  a  better  title."  The  claim  of  plaintiff 
is  that  the  mere  naked  fact  that  he  held  a 
patent  from  the  governor  of  Kansas  for  this 
tract  of  land  is  conclusive  of  his  title  to  the 
same.  We  do  not  think  this  position  can  be 
maintained  as  the  law.  It  was  stated  by 
counsel  for  plaintiff  below.  In  his  opening 
statement  to  the  jury,  as  is  admitted  in  the 
claim  of  both  parties,  that  this  land  was  a 
part  of  the  lands  granted  by  the  coligress  of 
the  United  States  to  the  state  of  Kansas  for 
school  purposes;  that  it  was  what  Is  common- 
ly known  as  "school  lands,"  and  subject  to 
sale  by  the  state  through  the  proper  officers 
designated  by  the  law.  Gen.  St  1889,  a  92, 
art  14.  This  act  provides  for  the  appraise- 
ment of  lands,  and  for  the  sale  of  the  sam^ 
and  for  the  Issuance  of  a  certificate  to  the 
purchaser,  for  the  assignment  of  the  same, 
and  for  the  issuance  of  a  r^iewal  certificate, 
as  follows:  "Any  person  having  heretofore 
purchased  such  land,  and  made  partial  pay- 
ments on  the  purchase  money,  and  the  pur- 
chase money  not  being  due  on  the  same,  and 
who  has  not  made  default  in  the  payment  of 
Interest  due  upon  such  purchase  or  taxes  due 
upon  the  land,  may,  upon  surrendering  the 
certificate  of  purchase  to  the  county  clerk  in 
a  county  in  which  the  said  land  is  situate, 
take  out  a  new  certificate  of  purchase  under 
the  provision  aforesaid,  and  upon  presenting 
a  new  bond  In  double  the  amount  of  purchase 
money  remaining  unpaid."  If  Griffith  could 
prove  all  the  facts  stated  in  his  petition,  and 
those  stated  by  counsel  in  the  opening  state- 
ment to  the  jury,  be  certainly  would  have  es- 
tablished a  good  title  in  equity  to  the  land 
In  controversy,  and,  unless  Richards  could 
show  a  better  title,  he  ought  to  sustain  his 
action.  A  patent  to  lands,  either  from  the 
state  or  the  United  States,  is  not  always  con- 
clusive of  title  to  the  lands  described  in  the 
patent  Itself.  If  the  party  who  purchased 
this  land  at  the  sale  of  the  school  lands,  and 
his  assignees,  have  made  all  the  payments  re- 
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quired  by  the  law,  and  done  and  performed 
all  tbat  was  required  of  the  purchaser  and 
his  assignees,  then  the  title  to  the  land,  in 
equity,  would  vest  In  the  assignee  of  the  cer- 
tificate of  purchase,  and  any  patent  from  the 
governor  for  the  land  would  be  null  and  void, 
and  the  title  to  the  same  would  vest  In  the 
party  who  was  entitled  to  the  patent  under 
the  law.  Patents  are  sometimes  issued  un- 
advisedly or  by  mistake,  sometimes  where 
tbe  officer  has  no  authority  in  law  to  Issue 
them,  or  where  some  other  party  Is  entitled 
to  the  land,  having  purchased  It  from  tbe 
proper  officers  and  complied  with  all  the  c<hi- 
dltions  under  the  law  to  entitle  them  to  a 
deed  for  tbe  same.  A  patent  Is  but  evidence 
of  a  grant,  and  the  officer  who  Issues  it  acts 
ministerially,  and  not  Judicially.  If  he  is- 
saes  a  patent  for  land  where  be  bas  no  au- 
thority, the  patent  is  void.  U.  S.  v.  Stone,  2 
WalL  535;  Railway  Co.  v.  Pracht,  30  Kan. 
67,  1  Pac.  310;  Stark  v.  Starr,  6  Wall.  409; 
BaUway  Co.  t.  Gordon,  41  Mich.  423,  2  N. 
W.  648.  The  court  properly  overruled  the 
motion  to  require  the  Jury  to  return  a  verdict 
In  favor  of  the  defendant  bdow. 

Tbe  second  error  complained  of  by  plaln- 
tlfC  Is  tbe  overruling  of  objections  of  the 
defendant  below  to  the  introduction  of  evi- 
dence because  the  petition  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  and  against  tbe 
defendant  This  action  was  brought  under 
section  594,  c.  80,  Gen.  St.  1868.  The  peti- 
tion alleges:  That  the  plalntifiC  is  the  legal 
and  equitable  owner  in  fee  simple,  and  In  ! 
the  actual  and  peaceable  possession,  of  the 
following  described  real  estate,  situated  In 
Sumner  county,  in  the  state  of  Kansas,  to 
wit.  tbe  B.  %  of  the  N.  W.  %  section  33, 
township  34,  range  3  W.  of  the  sixth  P.  M., 
and  that  be  has  been  such  owner  and  in 
such  possession  for  five  years  last  past  con- 
tinuously. Defendant  claims  an  estate  and 
interest  in  said  real  estate,  to  wit,  the  title 
thereto  In  fee  simple,  and  claims  and  pre- 

'  tends  that  he  Is  the  owner  thereof  In  fee 
simple,  tbe  particular  nature  and  grounds 
of  which  said  claim  are  unknown  to  tbe 
plaintiff,  except  that  the  said  claim  Is  based 
upon  a  certain  instrument  which  purports 
to  be  a  patent  signed  by  the  governor  of 

'  the  state  of  Kansas,  but  for  the  issuance 
of  which  there  was  not  and  never  bas  been 

'  any  proper  authority  or  grounds  whatever. 
And  plaintiff  avers  tbat  at  the  date  of  said 
pretended  patent  and  the  issuance  thereof 
tbe  title  to  said  real  estate  was  not  in  the 
state  of  Kansas,  nor  in  the  governor  of  the 
state,  and  that  said  instrument  is  and  has 
always  been  utterly  null  and  void;  that  said 
claim  of  the  defendant  is  adverse  to  this 
plaintiCC,  and  adverse  to  bis  title;  tbat  the 
claim  of  the  defendant  Is  unfounded,  and 
without  right,  and  tbe  defendant  has  no 
right,  title,  estate,  or  interest  in  said  real 
estate,  nor  In  any  part  thereof,  and  that 
said  claim  is  a  cloud  on  plaintiff's  title;  and 


concludes  with  the  prayer  that  defendant, 
Richards,  be  required  to  set  forth  the  na- 
ture of  his  claim  to  said  premises,  and  for 
Judgment  and  decree  quieting  and  establish- 
ing in  plaintiff  his  title  to  said  premises  In 
fee  simple,  and  adjudging  his  title  and  claim 
to  be  valid  and  perfect,  and  tbat  defendant's 
claim  Is  null  and  void,  and  tbat  defendant 
be  forever  barred  and  enjoined  from  assert- 
ing any  claim  to  said  premises.  The  peti- 
tion states  facts  constituting  a  cause  of  ac- 
tion In  plain  and  concise  language,  and  the 
facts  as  thus  stated,.  If  true,  entitle  him  to 
tbe  relief  demanded;  and  if  he  had  the  legal 
and  equitable  title  to  this  land,  and  was  in 
the  peaceable  and  quiet  possession  thereof, 
and  the  defendant  was  claiming  an  adverse 
estate  to  the  land  In  tbe  manner  stated  in 
this  petition,  the  action  was  properly  brought 
under  tbe  Code  of  Civil  Procedure  to  deter- 
mine the  estate  claimed  to  be  adverse  to  bis 
title;  and' It  was  proper  In  tbe  petition  to 
set  out  Just  what  the  adverse  estate  claimed 
was,  and  to  state  wherein  it  was  adverse, 
and  why  it  was  null  and  void  as  against 
the  title  and  estate  of  the  plaintiff,  which 
is  fully  and  plainly  stated  in  this  petition. 
Tbe  plaintiff  is  only  required  to  state  the 
facts  tbat  go  to  make  up  his  cause  of  action 
and  the  relief  sought.  He  is  not  required 
to  state  the  evidence  by  which  these  facts 
are  to'be  established  on  tbe  trial  of  tbe  case. 
Counsel  for  the  plaintiff,  in  his  brief,  says: 
"The  transaction  was  between  the  state  and 
the  plaintiff,  which  has  received  its  price  for 
the  land,  and  executed  its  conveyance,  and 
no  stranger  to  this  prosecution  can  question 
its  validity,"— and  relies  on  the  case  of  Baker 
V.  Newland,  25  Kan.  26,  as  authority  to  es- 
tablish his  position;  but  that  Is  not  a  paral- 
lel ease.  In  that  case  Newland  bad  forfeit- 
ed his  right  to  claim  under  his  purchase  of 
tbe  land.  He  failed  in  making  his  payments, 
and  refused  and  neglected  to  pay  the  taxes 
assessed  against  the  land.  The  land  was 
sold  for  nonpayment  of  taxes,  and  tbe  cer- 
tificate duly  transferred  to  the  purchaser  of 
the  land  for  taxes.  Baker,  being  the  pur- 
chaser of  the  land  for  taxes,  paid  the  un- 
paid installments  of  principal  and  Interest 
remaining  against  the  land;  and  on  his  pre- 
senting the  certificate  of  purchase,  and  the 
proper  certificate  that  he  bad  paid  all  tbe 
installments  of  principal  and  interest,  and 
that  the  law  had  been  fully  complied  with, 
a  patent  was  issued  to  him.  Newland  made 
no  claim  to  have  complied  with  the  law  in 
tbe  purchase  of  tbe  lauds  from  the  state  as 
school  lands,  but  asserted  that,  under  the 
law  of  congress  and  by  the  treaties  with 
the  Osage  Indians,  tbe  land  was  no  part  of 
the  school  lands  of  the  state  of  Kansas,  and 
claimed  the  right  to  bold  the  land  as  a  part 
of  the  lands  of  tbe  United  States,  and  claim- 
ed the  right  to  obtain  title  to  it  from  the 
United  States  land  office,  and  bad  made  two 
ineffectual  efforts  to  obtain  title  from  the 
United  States  land  office.    But  In  this  case 
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GriSatb  was  the  assignee  of  tbe  original  pnr- 
chaser:  was  in  the  actual  possession  under 
said  certificate  of  purchase.  All  tbe  install- 
ments of  principal  and  interest  had  been 
fully  paid,  and  the  purchaser  and  his  mesne 
assi^ees  had  in  all  things  complied  with 
the  law,  and  had,  by  reason  of  the  purchase 
and  payment  of  the  purchase  price,  with  In- 
terest, acquired  the  legal  title  to  the  proi)- 
erty,  and  at  the  time  the  governor  of  the 
state  executed  the  patent  there  was  no  title 
to  the  lands  In  the  state  or  In  the  governor, 
and  hence  the  patent  was  absolutely  void. 
While  Griffith  was  not  a  party  to  the  issu- 
ing of  the  patent,  he  was  a  party  in  inter- 
est to  tbe  land  described  in  the  patent,  and 
he  had  a  right  to  bring  and  maintain  tiis 
action  to  determine  the  title  to  this  land. 
U.  S.  V.  Stone,  supra;  Stark  v.  Starr,  supra; 
Railway  Co.  v.  Gordon,  supra.  Richards 
relies  on  the  mere  noised  fact  tliat  in  some 
'  mysterious  manner  he  obtained  a  patent  to 
this  land  from  the  governor  of  Kansas,  with- 
out offering  any  fact  in  explanation  as  to 
what  state  of  facts  the  same  was  founded 
on.  When  Griffith  set  up  and  established 
his  claim  of  title  to  this  land,  and  alleged 
that  he  procured  it  by  purchase,  the  assign- 
ment of  the  certificate  of  purchase,  payment 
of  the  purchase  price,  with  interest,  and  the 
possession  thereof,  it  established  his  title 
to  the  land;  and  if  there  was  any  fact  that 
would  tend  to  defeat  his  title,  such  as  the 
nonpayment  of  taxes,  or  the  failure  to  com- 
ply with  any  other  requirements  of  the  law 
by  which  the  land  would  be  forfeited,  it 
called  upon  Richards  to  show  it,— to  set  up 
and  prove  on  what  he  based  a  right  to  the 
patent.  The  law  does  not  presume  a  for- 
feiture of  estate,  but  it  must  be  established 
by  some  evidence.  If  the  purchaser  of  school 
lands  and  bis  assignees  of  a  certificate  pay 
all  the  installments  of  the  purchase  price, 
and  the  interest,  according  to  law,  the  pre- 
sumption is  that  the  holder  of  the  certifi- 
cate is  tbe  owner  of  the  land,  and  entitled  to 
tbe  patent;  and  if  It  is  thereafter  issued  to 
some  other  person,  who  claims  title  undet 
it,  he  will  be  called  upon  to  prove  that  in 
some  way  under  the  law  he  was  entitled  to 
receive  it. 

The  assignments  of  error  in  the  brief  of 
counsel  from  3  to  10,  both  inclusive,  are  rela- 
tive to  what  are  claimed  as  errors  in  the 
admission  of  evidence  and  overruling  of  ob- 
jections to  certain  evidence,  which  are  un- 
necessary for  us  to  consider  in  the  deter- 
mination of  this  case,  for  the  reason  that 
at  the  conclusion  of  all  the  evidence  for 
both  parties,  by  mutual  agreement,  the  jury 
was  discharged  under  a  stipulation  that  the 
court  should  make  special  findings  of  fact 
and  conclusions  of  law  and  decide  the  case. 
By  this  stipulation  the  parties  waived  any 
error  that  might  have  been  committed  in 
the  admission  of  evidence  on  the  trial  of 
the  case  before  the  Jury,  and  when  the  par- 
ties stipulated  that  the  court  should  decide 


the  case  they  thereby  waived  all  errors  in 
the  proceedings  upon  the  trial  up  to  that 
time,  and  agreed  that  the  court  should  de- 
termine the  case  upon  the  evidence  that  was 
then  before  it 

The  eleventh  assignment  of  error  is  that 
thb  court  erred  In  overruling  •  the  demurrer 
to  the  plaintiff's  evidence.  The  demurrer  was 
properly  overruled.  As  the  plaintiff  proved 
the  sale  of  this  land  and  issuing  of  the  cer- 
tificate of  purchase  by  the  county  clerk,  and 
mesne  transfers  of  the  certificate  of  pur- 
chase and  renewal  certificate,  and  the  pay- 
ment of  the  purchase  price  of  the  land,  and 
the  installments  of  interest  thereon,  as  the 
same  fell  due,  and  the  actual  possession  of 
the  land,  we  think  he  had  proved  a  prima 
facie  case;  but  if  the  court  erred  in  over- 
ruling the  demurrer  to  the  evidence  the  whole 
matter  was  waived  by  the  stipulation,  after 
the  conclusion  of  the  evidence,  to  discharge 
the  jury  and  to  submit  the  decision  of  the 
case  to  the  court. 

Oomplaint  is  made  in  the  remaining  as- 
signments in  brief  of  counsel  that  the  court 
erred  in  the  refusal  to  find  certain  facts, 
and  that  certain  facts  found  by  the  court 
were  not  In  accordance  with  the  evidence, 
and  that  they  were  not  sustained  by  the 
evideuco,  and  in  overruling  the  motion  for 
judgment  on  the  pleadings  and  findings  of 
fact,  and  in  the  conclusions  of  law,  and  also 
in  overruling  the  motion  for  a  new  trial. 
The  court  heard  all  of  the  evidence,  had  the 
witnesses  and  parties  before  it,  and  there 
was  some  evidence  on  all  of  the  facts  found 
by  the  court,  and  where  the  court  has  found 
tbe  facts  from  the  evidence  we  cannot  dis- 
turb its  findings  unless  there  was  a  clear 
want  of  evidence  to  support  some  of  the 
facts  so  found.  The  court  has  fully  stated 
the  facts  as  found,  and  given  his  conclusions 
of  law  on  the  facts  as  found,  and  we  think 
the  conclusions  of  law  are  correct.  We  have 
examined  the  record  in  this  case  with  great 
care,  and  have  been  unable  to  find  any  error 
in  the  proceedings  of  the  court  on  the  trial 
of  this  case  tliat  was  prejudicial  to  the  plain- 
tiff in  error.  The  Judgment  of  the  district 
court  is  affirmed,  with  costs.  All  the  judges 
concurring. 


(1  Kan.  App.  308) 

ALDRIDGE  v.  BLBRICK. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     Aug.  6,  1895.) 

Mortgage  of  Okb  Partner's  Inteiibst— Fracd 
—  Discretion  op  Court— Continuance. 

1.  A  mortgagee  takes  no  greater  right  or  in- 
terest than  the  mortgagor  bad,  and,  as  one  part- 
ner cannot  take  possession  of  the  partnership 
property,  neither  can  his  mortgagee  do  so. 

2.  When  the  question  of  fraud  is  fairly  con- 
sidered by  the  jury,  under  proper  instrnctions 
and  with  sufficient  evidence,  their  finding  will 
not  be  disturlied  by  this  court 

3.  The  trial  court  has  large  discretion  in  tbe 
matter  of  granting  a  coDiinuauce,  wtuch  was 
not  abused  in  tbib  case. 

(Syllabus  by  the  Court) 
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Error  from  disfrlct  court,  Montgomery  coun- 
ty; J.  D.  McCue,  Judge. 

Action  by  0.  F.  Elerlck  against  W.  M.  Ald- 
ridge.  Judgment  for  plaintiff,  aud  defend- 
ant brings  errcn:.     Affirmed. 

About  November  15,  1888,  one  Albert  Cly- 
mer  and  Lee  were  the  owners  of  a  stock  of 
merchandise,  and  doing  business  in  Elk  conn- 
ty,  Kan.;  and  at  that  time  this  defendant  in 
error,  C.  F.  Elerlck,  purchased  or  traded  for 
Lee's  undivided  one-half  Interest  in  said  stock 
of  goods,  and  he  and  said  Clymer  entered  in- 
to a  partnership  for  the  purpose  of  carrying 
«n  a  mercantile  business  in  Elk  City,  Kan. 
On  Noveml)er  30,  1888,  Albert  Clymer  gave 
a  note  to  Ridenour  Baker  Grocery  Company 
for  $136.10,  secured  by  a  chattel  mortgage  up- 
on a  general  stock  of  boots  and  shoes,  hats, 
caps,  clothing,  gents'  furnishing  goods,  glass- 
ware, queensware,  and  provisions,  being  the 
entire  stock  of  general  merchandise  had,  kept, 
and  possessed  by  the  mortgagor  and  one  C. 
F.  Elerlck,  and  had  in  a  certain  brick  building 
on  the  west  side  of  Main  street  of  Elk  City, 
and  owned  by  Rudolph  Meyers.  One  of  the 
stipulations  in  the  mortgage  is  as  follows: 
"This  mortgage  is  subject  to  two  others  to 
0.  F.  Elerlck,  aggregating  about  $900,  said 
mortgagee  being  now  in  possession,  and  sell- 
ing goods  for  cash,  and  applying  the  proceeds 
to  the  payment  of  said  mortgages,  and,  as 
soon  as  they  are  paid,  the  proceeds  to  be  ap- 
plied to  this."  Shortly  afterwards,  C.  F.  El- 
erlck, this  defendant  in  errw,  purchased  said 
Clymer's  Interest  in  said  goods,  and  boxed 
them  up,  preparatory  to  shipping  them  to  Mc- 
Gune,  Kan.  This  plaintiff  in  error,  W.  M. 
Aldridge,  as  constable  in  and  for  the  town- 
ship of  Loulsburg,  in  Montgomery  county, 
Kan.,  s^ed  said  goods,  and  took  them  into 
his  possession.  Thereupon,  on  the  18th  day 
of  March,  1889,  this  defendant  In  oror,  C.  F. 
Elerlck,  brought  suit  In  the  district  court  of 
Montgomery  county,  Kan.,  against  said  Ald- 
ridge, and  alleges  in  his  petition  that  he  Is 
the  owner  of  the  goods;  and  charges  the  said 
Aldridge  with  having  unlawfully  converted 
and  disposed  of  the  same  to  his  own  use  and 
benefit,  and  refuses  upon  demand  to  deliver 
np  the  same;  and  alleges  that  the  value  of 
the  goods  was  $3,175.63,  and  demanded  judg- 
ment for  that  amount.  In  his  answer,  said 
Aldridge  admits  the  taking  of  the  goods,  but 
claims  they  were  taken  by  virtue  of  a  chat- 
tel mortgage  executed  by  A.  Clymer  to  Rid- 
enour Baker  Grocery  Company;  alleges  that 
he  was  duly  authorized  by  said  Ridenour  Ba- 
ker Grocery  Company,  as  their  agent,  to  take 
and  hold  the  said  property,  and  foreclose  the 
same.  He  also  alleges  that  be  held  said  prop- 
erty as  constable,  subject  to  the  said  mort- 
gage above  mentioned,  under  and  by  virtue 
of  four  separate  executions  issued  by  J.  P. 
Swartzel,  a  justice  of  the  peace  of  Loulsburg 
township,  Montgomery  county,  Kan.,  upon 
Judgments  duly  rendered  by  said  justice,— one 
of  them  being  against  A.  Clymer  in  favor  of 
J.   W.   Brigliam   &   Co.,   and  one  of  them 


against  A.  Clymer  amd  one  Lee  In  favor  of 
Goldstelne,  Freldman  &  Co.,  and  one  against 
A.  Clymer  and  Lee  in  favor  of  the  Consolidat- 
ed Tank-Line  Company,  and  one  against  A. 
Clymer  and Lee  and Lee  in  fa- 
vor of  M.  Wallace.  Said  Aldridge  also  al- 
leges that  the  sale  of  Lee  to  Elerick  and  of 
Clymer  to  Elerick  were  both  fraudulent,  and 
made  with  intent  to  cheat,  defraud,  and  delay 
the  creditors  of  the  said  Clymer  and  the  Lees, 
and  that  said  goods  were  liable  for  and  sub- 
ject to'  the  demand  of  the  above-mentioned 
claims.  The  mortgage  and  the  four  execu- 
tions are  in  the  case  made  as  part  of  the 
record  in  the  case.  The  execution  of  the  Con- 
solidated Tank-Line  Company,  and  of  Gold- 
stelne, Friedman  &  Co.,  and  of  M.  Wallace, 
were  each  of  them  returned  unsatisfied  on 
January  14,  1889.  All  of  said  goods  were 
sold  by  said  Aldridge,  and  $157.34  was  paid 
on  the  chattel  mortgage,  and  $279.36  credited 
upon  the  execution  of  J.  W.  Brigham  &  Co. 
against  Clymer.  This  Is  the  account  made 
of  the  proceeds  of  said  sale. 

Fuller  &  Randolph,  for  plaintiff  in  error. 
A.  B.  Clark,  for  defendant  in  error. 

DENNISON,  J.  (after  stating  the  facts). 
If  this  plaintiff  in  error  had  any  authority  for 
seizing  and  disposing  of  the  goods  in  contro- 
versy. It  was  by  virtue  of  the  chattel  mort- 
gage given  by  A.  Clymer  to  Ridenour  Baker 
Grocery  Company  and  the  execution  of  J.  W. 
Brigham  &  Co.  against  Clymer.  The  execu- 
tions which  were  returned  unsatisfied  on  the 
14th  day  of  January,  1889,  were  certainly  no 
defense  which  could  have  been  set  up  by  said 
Aldridge  to  a  suit  begun  on  the.  18th  day  of 
March,  1889.  Therefore,  unless  said  Aldridge 
has  authority  by  virtue  of  said  mortgage  and 
said  execution  of  Brigham  &  Co.,  he  bad  none. 
Elerlck,  this  defendant  in  error,  bad  pur- 
chased Lee's  undivided  one-half  interest  in 
said  goods,  and  was  a  t)artDer  with  said  Cly- 
mer at  the  time  Clymer  gave  said  mortgage, 
and  said  Elerlck  had  purchased  Clymer's  In- 
terest in  said  goods  prior  to  the  time  of  the 
levy  of  the  execution  of  Brigham  against  Cly- 
mer. "A  mortgage  by  an  individual  partner, 
for  his  own  purpose,  of  all  his  right,  title,  and 
Interest  in  and  to  Its  real  estate,  and  other 
property  of  the  firm,  imposes  no  actual  Hen 
upon  the  property  itself,  or  upon  any  part  of 
It.  The  corpus  is  Joint  property.  The  In- 
terest of  an  individual  partner  consists  only 
of  his  share  In  the  surplus  remaining  after 
the  payment  of  the  debts  and  settlement  of 
the  accounts  of  the  firm.  It  is  not  until  that 
Interest  is  ascertained  definitely,  and  set 
apart  as  the  share  of  the  mortgagor,  that  his 
mortgage  Is  available  against  any  specific 
property."  Jones,  Chat.  Mortg.  §  45.  A 
mortgagee  takes  no  greater  right  or  Interest 
than  the  mortgagor  had,  and,  as  one  partner 
cannot  take  possession  of  the  partnership 
property,  neither  can  his  mortgagee  do  so. 

As  to  the  rights  of  said  Aldridge  to  bold 
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said  .goods,  nnder  the  execution  of  Brigham 
&  Co.,  against  Clymer,  the  court  properly  and 
fully  Instructed  the  Jury  as  to  the  question 
of  fraud  In  the  transactions  between  said  Cly- 
mer an<i  said  Elerlck,  and  the  jury  found  a 
general  yerdict  In  favor  of  this  defendant  In 
error,  and  there  was  sufficient  evidence  to 
Bostatn  said  verdict.  It  Is  not  the  province 
of  this  court  to  disturb  that  finding.  But, 
suppose  the  jury  had  held  the  sale  from  Cly- 
mer, as  to  his  undivided  one-half  Interest, 
fi^udulent,  and  the  officer  had  a  right  to  sell 
Clymer'8  one-half  interest.  In  that  event,  El- 
olck  was  entitled  to  recover,  because  Ald- 
lidge  sold  all  the  goods  Instead  of  the  one- 
half  of  them.  "Where  the  officer  sells  the 
whole,  when  entitled  to  sdl  only  the  interest 
of  the  execution  debtor,  the  other  owners 
may  treat  him  as  a  trespasser  ab  Initio,  and 
maintain  their  individual  action  against  him." 
Soanldlng  t.  Black,  22  Kan.  56,  and  cases 
tb»ein  cited. 

This  plaintiff  In  error  claims  that  the  trial 
court  erred  In  not  granting  a  new  trial  be- 
canse  of  the  absence  of  the  witness  T.  .T. 
White.  T.  J.  White- was  so^ed  with  a  sub- 
poena duces  tecum,  to  bring  with  him  cer- 
tain papers  and  records,  and  said  White  aft- 
erwards appeared  in  court  and  testified,  and 
all  the  papers  and  records  that  he  was  re- 
quired to  bring,  or  which  were  desired  by  this 
plaintiff  In  error,  appeared  in  the  records  of 
this  case,  and  h&ye  been  treated  as  though 
they  had  been  duly  offered  in  evidence. 
Therefore,  this  plaintiff  in  error  has  not  been 
prejudiced  by  the  refusal  of  the  court  to  grant 
a  contlnnance  In  the  cade,  and  the  court  did 
not  abuse  the  discretion  given  him  In  the 
matter  of  granting  a  new  trial.  No  prejudi- 
cial error  appearing  in  the  record  in  this  case, 
the  Judgment  of  the  district  court  will  be 
affirmed.    AU  the  Judges  concurring. 

(1  Kan.  App.  28) 

UNION  PA&  BY.  CO.  v.  BABNABD  & 

LEAS  MANUF'O  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    July  6,  1885.) 

BPSCinO  PSBVOBMANCB— DOWEB— COHTBAOT    OV 

Sals  or  Lano. 
In  this  state,  a  wife,  during  the  life  of 
her  husband,  has  an  Inchoate  interest  in  all  the 
real  estate  in  iirhich  her  husband  has  a  legal  or 
equitable  interest,  including  real  estate  which 
her  husband  holds  nnder  a  contract  of  sale;  and 
an  aadgnment  of  such  contract  by  the  husband 
alone,  when  the  wife,  at  the  time  of  such  assign- 
ment, is  a  resident  of  this  state,  does  not  di- 
vest her  of  snch  interest;  and  the  assignee  of 
Rich  contract  so  assigned  cannot  maintain  an 
action  against  the  /endor  to  compel  the  specific 
performance  of  such  contract,  by  the  execution 
•f  a  warranty  deed  conveying  to  such  assignee 
the  absolute  fee-simple  title  to  the  land  contract- 
ed to  be  conveyed.  . 
(Syllabus  by  the  Court) 

Error  from  district  coart.  Clay  county;  R. 
B.  Spllman,  Judge. 

Action  by  the  Barnard  &  Leas  Manufac- 
toring  Company  against  the  Union  Pacific 


Railway  CJompany.    Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

A.  L.  Williams  and  N.  H.  Loomis,  for 
plaintiff  in  error.  Earimess  &  Godord,  for 
defendant  in  error. 

CLARK,  J.  The  record  In  this  case  dis- 
closes that  on  December  4,  1883,  the  plaintiff 
In  error  entered  Into  a  written  contract  with 
one  Harry  E.  Jaeckel,  whereby  it  agreed  to 
cause  to  be  made  and  executed  unto  the  said 
Jaockel,  his  heirs  or  assigns,  a  deed  convey- 
ing certain  real  estate  therein  described,  with 
the  ordinary  covenants  of  warranty,  upon 
the  payment  of  the  purchase  price  thereof, 
to  wit,  the  sum  of  $864,  payable,  1172.80 
cash  in  hand,  and  the  balance  In  six  equal 
annual  payments.  At  the  time  the  contract 
was  executed,  the  cash  payment  thereunder 
was  made  by  Jaeckel,  and  subsequently  all 
the  right,  title,  Intereet,  and  claim  in  and  to 
the  contract,  and  the  land  therein  described, 
was  successively  sold,  assigned,  and  trans- 
ferred from  Jaeckel  to  J.  L.  Brandt,  from 
Brandt  to  Christ  Kotha,  from  Kotha  to  F.  A 
Head,  and  from  Head  to  the  Barnard  & 
Leas  Manufacturing  Company,  their  respect- 
ive heirs  and  assigns.  In  each  of  these 
transactions  the  assignment  was  In  writing, 
indorsed  upon  the  original  contract,  duly  ac- 
knowledged, and  the  contract,  with  the  as- 
sig^nment  thereon,  delivered  to  the  assignee. 
On  or  about  the  4th  day  of  December,  1889, 
the  Barnard  &  Leas  Manufacturing  Compa- 
ny made  the  last  payment  due  upon  the  ooc- 
tract,  and  tendered  and  offered  to  surrender 
the  contract  to  the  railway  company,  and  de- 
manded a  conveyance  of  the  premises  to  it 
according  to  the  terms  of  the  conti-act,  but 
the  railway  company  refused  to  execute  and 
'deliver  such  conveyance;  whereupon  the  de- 
fendant in  error,  on  the  81st  day  of  July,  ' 
1890,  brought  this  action  In  the  district  court 
of  Clay  county,  making  the  plaintiff  In  error 
the  only  defendant,  and  asked  that  the  rail- 
way company  be  decreed  to  convey  the  prem- 
ises described  in  the  contract  to  the  plaintiff, 
by  a  good  and  sufficient  deed,  according  to 
its  terma  A  copy  of  the  original  contract, 
with  all  of  the  assignments  indorsed  thereon, 
was  attached  to  and  made  a  part  of  the  peti- 
tion. The  defendant  filed  its  motion  alleg- 
ing that  the  intermediate  grantors  or  assign- 
ors, together  with  their  wives,  each  claimed 
to  have  some  title  to  or  interest  in  the  land 
mentioned  in  the  petition,  and  that  they  were 
necessary  parties  to  the  suit,  and  asked  the 
court  that  they  may  be  made  parties  defend- 
ant in  the  action.  Upon  the  hearing  of  the  - 
motion,  the  evidence  disclosed  the  fact  that 
Christ  Kotha,  one  of  the  intermediate  assign- 
ors was,  at  the  time  of  the  execution  of  the 
assignment  of  the  contract  by  him,  a  mar- 
ried man,  and  that  his  wife,  Christina,  re- 
fused to  convey  her  contingent  Interest  in 
the  real  estate  In  dispute,  without  the  pay- 
ment of  a  money  consideration  theretac   But 
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the  court  overruled  the  motion.  The  defend- 
ant answered,  admitting  the  making  and  ex- 
ecution of  the  contract,  as  alleged  In  the  peti- 
tion, and  compliance  with  the  terms  of  the 
contract  as  to  the  payment  of  all  sums  of 
money  due  thereunder,  but  alleging,  among 
other  things,  tliat  the  assignment  of  the  orig- 
inal contract  by  Kotha  to  Head  was  irregu- 
lar. In  that  the  assignment  was  not  executed 
jointly  by  Kotha  and  his  wife,  Cliristina,  and 
that  she  now  claims  to  have  an  interest  in 
eald  land.  The  defendant  also  disclaimed 
having  any  right,  title,  or  interest  in  the 
land,  and  offered  to  make  a  deed  thereto  in 
accOTdance  with  the  tei-ms  of  the  contract,  as 
soon  as  the  proijer  assignments  of  said  con- 
tract were  proven.  To  this  answer  the  plain- 
tiff filed  a  reply,  denying  each  and  every  al- 
legation therein  contained. 

The  cause  was  tried  before  the  court,  with 
the  consent  of  the  parties  to  the  action,  upon 
the  following  agreed  statement  of  fact:  "It 
is  agreed  by  the  parties  hereto,  as  the  facts 
In  this  cause,  for  the  purposes  of  trial,  that 
the  contract  mentioned  in  the  plaintiff's  peti- 
tion was  executed  as  therein  stated;  that  all 
the  assignments  of  said  contract  were  made 
13  appears  by  the  copy  of  the  contract  at- 
tached to  plaintiff's  petition;  that,  at  the 
time  of  the  several  assignments,  the  assign- 
ors wel:e  all  unmarried  men,  except  Christ 
Kotha,  who  was  married,  and  his  wife,  Chris- 
tina, did  not  join  in  the  execution  of  the  as- 
signment; that  said  Christina  Kotha  has  re- 
fused and  does  refuse  to  join  In  a  quitclaim 
deed  or  other  conveyance  or  assignment  of 
her  right  to  the  said  land,  as  the  wife -of 
said  Christ  Kotha;  that  said  land  was  not 
the  homestead  of  any  of  the  assignors,  and 
they  had  no  other  or  further  title  thereto 
than  was  vested  In  them  by  said  contract; 
that  defendant  has  offered  and  Is  willing  to° 
convey  said  land  at  any  time  a  proper  assign- 
ment is  joined  In  by  the  wife  or  wives  of 
each  of  said  assignors  In  the  contract  who 
was  married  at  the  time  of  making  the  sev- 
eral assignments  thereof."  The  court  found 
for  the  plaintiff,  and  rendered  judgment,  de- 
creeing that  the  defendant,  within  30  days 
from  that  date,  execute  and  deliver  to  the 
plaintiff  a  good  and  sufficient  deed,  with 
covenants  of  general  warranty,  conveying 
the  premises  described  In  the  petition  to  the 
plaintiff,  in  fee  simple,  and,  in  default  there- 
of, that  the  sheriff  of  the  county  execute  such 
deed  to  the  plaintiff. 

The  defendant,  as  plaintiff  In  error,  alleges 
error  In  overruling  its  motion  for  a  new  trial, 
and  overruling  Its  motion  to  have  Mrs. 
Kotha  made  a  party  defendant,  and  alleges 
that  the  finding  and  judgment  of  the  court 
are  contrary  to  law  and  to  the  evidence;  that 
the  finding  and  judgment  should  have  been 
for  the  defendant;  and  that  various  errors 
of  law  occurred  at  the  trial,  which  were  duly 
excepted  to  by  the  defendant,  and  these 
questions  are  properly  presented  to  this  court 
tar  ravlew.    Paragraph  2509  of  the  General 


Statutes  of  1889  reads  as  follows:  "On^half 
In  value  of  all  the  real  estate  in  which  the 
husband,  at  any  time  during  the  marriage, 
had  a  legal  or  equitable  interest,  which  has 
not  been  sold  <»i  execution  or  other  judicial 
sale,  and  not  necessary  for  the  payment  of 
debts,  and  of  which  the  wife  has  made  no 
conveyance,  shall,  under  the  direction  of  the 
probate  court,  be  set  apart  by  the  ex- 
ecutor aa  her  property,  in  fee  simple,  upon 
the  death  of  the  husband,  if  she  survived 
him:  Provided,  that  the  wife  shall -not  be 
entitled  to  any  Interest,  under  the  provisions 
of  this  section,  in  any  land  to  which  the  hus- 
band has  made  a  conveyance,  when  the  wife, 
at  the  time  of  the  conveyance,  Is  not  or  never 
has  been  a  resident  of  this  state."  Under  the 
statutes  above  auoted,  the  wife.  If  she  sur- 
vive her  husband,  is  entitled  to  one-half  in 
value  of  all  the  real  estate  In  which  the  bus- 
band  at  any  time  during  the  marriage  had 
a  legal  or  equitable  Interest  which  had  not 
been  sold  on  execution  or  other  judicial  sale, 
and  not  necessary  for  the  i>ayment  of  debts, 
and  of  which  the  wife  bad  made  no  convey- 
ance. That  Christ  Kotha  had,  prior  to  the 
assignment  by  him,  at  least  an  equitable  in- 
terest in  the  land,  there  can  be  no  question. 
In  Commissioners  of  Douglas  Co.  v.  Union 
Pac.  Ky.  Co.,  5  Kan.  615,  it  Is  stated  that 
"equity  generally  considers  that  when  land 
is  sold  on  credit,  and  the  deed  is  to  be  made 
when  the  purchase  money  Is  paid,  the  land,  at 
the  time  the  sole  is  made;  becomes  the  ven- 
dee's, and  the  purchase  money  the  vendor's; 
that  the  vendor  becomes,  at  once,  the  trustee 
of  the  'vendee  with  'respect  to  the  land,  and 
the  vendee  the  trustee  of  the  vendor  with 
respect  to  the  purchase  money."  It  has  also 
been  held  that  a  bond  for  a  deed  of  land 
transfers  the  title  In  equity  to  the  purcliaser, 
the  obligor  holding  the  legal  title  for  the  se- 
curity. Burkhart  v.  Howard  (Or.)  12  Pac. 
79;  Alpers  v.  Knight  (Cal.)  8  Pac.  446;  Tay- 
lor V.  Holmes.  14  Fed.  498.  It  was  said  in 
Busenbark  v.  Busenbark,  33  Kan.  572,  7  Pac. 
245:  "While  the  wife's  right  and  iuterest  in 
the  real  estate  of  her  husband,  not  occupied 
by  the  family  as  a  homestead,  is  inchoate 
and  uncertain,  yet  it  possesses  the  element 
of  property  to  such  a  degree  that  she  may 
maintain  an  action  during  the  life  of  her 
husband  to  prevent  its  wrongful  alienation  or 
disposition  under  fraudulent  judgments  pro- 
cured and  consented  to  by  the  husband,  with 
the  object  and  for  the  purpose  of  defeating 
the  wife's  right"  Our  supreme  court  has 
also  held  in  Green  v.  Gre«i,  34  Kan.  740,  10 
Pac.  156,  that  deeds  executed  by  the  wife, 
just  on  the  eve  of  her  marriage,  to  her 
daughters  by  a  former  marriage,  without  a 
valuable  consideration,  and  without  the 
knowledge' or  consent  of  her  intended  hus- 
band, were  in  fraud  of  his  rights,  and  that 
be  might  maintain  an  action  during  the  life 
of  his  wife  to  set  such  deeds  aside  and  have 
them  declared  Invalid.  In  Munger  v.  Bald- 
ridge,  41  Kan.  23C,  21  Pac.  158,  It  is  said  that 
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"the  Interest  of  the  wife  In  the  real  estate  of 
her  husband  during  maiTiage  is  a  contingent 
one,  it  Is  true,  but  It  is  unquestionably  prop- 
erty, and  no  reason  has  been  advanced  why 
she  may  not  empower  the  husband  to  act  for 
her,  and  in  conjunction  with  himself,  convey 
It  away."  The  court  speaking  through  John- 
ston, J.,  says,  In  Bufflngton  v.  Grosvenor,  46 
Kan.  735.  27  Pac.  137:  "It  there  was  an  at- 
tempt to  convey  by  the  husband  alone,  when 
his  wife  was  a  resident,  the  title  would  re- 
main In  her  because  the  manner  of  conveying 
land  prescribed  by  •  •  *  statute  had  not 
been  pursued;  and  If  there  was  no  Judicial 
sale  of  the  land  and  it  was  not  necessary 
for  the  i>ayment  of  debts,  a  one-half  Interest 
would  descend  to  her."  Though  the  wife  has, 
under  our  statute  no  actual  estate,  during 
the  life  of  her  husband,  in  real  estate  be- 
longing to  him,  yet  she  has  an  interest  there- 
in, and  a  right  of  which  she  cannot  be  divest- 
ed, except  In  the  manner  prescribed  by  the 
statute.  It  is  such  an  Interest  which  the 
law  recognizes  as  the  subject  of  conveyance 
by  deed.  She  may  not  survive  her  husband, 
or  the  real  estate  may  be  sold  on  execution 
or  other  Judicial  sale,  or  it  may  be  necessary 
for  the  payment  of  debts  (in  which  event  the 
estate  would  never  vest  in  her),  yet  this  in- 
terest Is  a  valuable  one,  and  may  be  sold, 
conveyed,  or  released  for  a  valuable  consid- 
eration, and  the  law,  treating  It  as  valuable, 
and  as  an  existing  incumbrance  on  the  land, 
has  provided  the  manner  in  which  It  may  be 
conveyed  or  released.  Christ  Kotha,  having 
at  least  an  equitable  interest  In  the  land  in 
controversy,  It  seems  clear,  under  our  stat- 
utes and  the  decisions  of  our  supreme  court, 
that  an  assignment  of  the  contract  by  him 
alone  would  not  carry  with  It  the  contingent 
or  inchoate  Interest  of  bis  wife  In  the  real 
estate  which  was  the  subject  of  the  contract. 
See  authorities  above  cited  and  Overman  v. 
Hathaway,  20  Kan.  434,  where  Valentine,  J., 
says:  "It  Is  true  that  her  Interest  in  such 
land  was  only  contingent  and  Inchoate,  but 
still  It  was  an  Interest  which  might  at  some 
time  become  absolute  and  complete.  Her  In- 
terest, we  think,  was  undoubtedly  sufficient 
to  enable  her  to  sue  or  be  sued  with  reference 
thereto." 

It  appears  that  Mrs.  Kotha  Is  claiming  an 
interest  In  the  subject-matter  of  the  contro- 
versy, and  that  Interest  was  fully  disclosed 
both  by  the  motion  and  answer  of  the  rail- 
way company,  and  by  the  agreed  statement 
of  facts  upon  which  this  case  was  tried  In 
the  court  below.  As  she  has  an  interest 
therein  adverse  to  the  plaintiff  below.— the 
rights  of  each  growing  out  of  the  original 
contract  between  the  railway  company  and 
Jaeckel,— she  was  at  least  a  proper  If  not  a 
necessary  party  to  the  action.  There  was  but 
one  contract  entered  Into  by  the  railway  com- 
pany, and  there  was  but  one  cause  of  ac- 
tion under  It.  and  the  entire  controversy 
should  have  been  settled  in  one  action,  and 
the  rights  of  all  parties  Interested  therein 


adjusted  in  the  one  proceeding.  Allison  v. 
Shilling,  27  Tex.  450;  Huffman  v.  Cartwright, 
44  Tex.  301;  Agard  v.  Valencia,  39  Cal.  292; 
Pom.  Cont  545;  Story.  Eq.  PI.  §§  72,  138, 
139,  153;  Kimball  v.  Connor,  3  Kan.  414; 
Scarborough  v.  Smith,  18  Kan.  407;  Railroad 
Co.  V.  Benton,  42  Kan.  698,  22  Pac.  (598.  If 
tiie  plaintiff  below  objected  to  having  Mrs. 
Kotha  made  a  party  defendant,  and  It  would 
have  been  satisfied  with  such  a  title  as  the 
railroad  company  could  give.  It  should  have 
been  content  with  a  decree  for  the  convey- 
ance of  the  premises  to  It  In  fee  simple  by  or 
from  the  railway  company,  with  covenants 
of  general  warranty,  subject  to  the  inchoate 
Interest  therein  of  Mrs.  Kotha.  Story,  Eq. 
PL  !  139.  Of  such  a  decree  the  plaintiff  In 
error  could  have  no  cause  to  complain.  The 
railway  company  could  safely  make  snch  a 
deed  without  being  subjected  to  the  annoy- 
ance and  expense  of  litigation,  or  the  possi- 
bility of  future  liability  under  Its  covenants 
of  warranty,  leaving  the  parties  Interested  to 
litigate  their  respective  claims  to  the  prem- 
ises conveyed  in  some  future  action,  should 
Mrs.  Kotha  outlive  her  husband. 

Defendant  In  errw  contends  that  the  rail- 
way company  did  not  claim  in  the  court  be-. 
low,  nor  does  It  anywhere  appear,  that  Mrs. 
Kotha  was  ever  a  resident  of  the  state  of 
Kansas,  and  that  the  railway  company  did 
not  ask  or  demand  that  the  rights  of  Mi-s. 
Kotha  be  saved  by  the  decree  of  the  court. 
In  answer  to  this  contention,  it  is  only  neces- 
sary to  say  that  the  railway  company,  both 
by  motion  and  answer,  insisted  that  she  be 
brought  into  court.  In  order  that  her  rights 
might  be  ascertained,  and  the  railway  com- 
pany be  fully  protected  from  further  litiga- 
tion growing  out  of  this  contract  of  sale.  It 
did  not  devolve  upon  the  railway  company 
to  establish  the  fact  as  to  whether  or  not 
Mrs.  Kotha  was  a  resident  of  this  state  at 
the  time  of  the  assignment  of  the  contract  by 
her  husband,  or  as  to  whether  or  not  she  had 
ever  been  a  resident  of  the  state  prior  there- 
to. The  plaintlS  below  was  demanding  all 
that  Jaeckel  would  have  been  entitled  to  liad 
not  the  contract  been  assigned  by  him,  and 
he  had  compiled  with  all  the  conditions  pre- 
cedent on  his  part  Before  the  railway  com- 
pany can  be  compelled  to  execute  and  deliv- 
er to  the  defendant  In  error  a  deed,  with 
covenants  of  general  warranty,  conveying  the 
premises  In  fee  simple,  the  defendant  In  error 
must  establish  its  right  to  such  a  convey- 
ance. The  plaintiff  below  claimed  title 
through  a  conveyance  from  Christ  Kotha, 
and  the  w^ife  of  the  latter  had  not  conveyed 
her  Interest  in  the  land,  hence,  the  plaintiff 
below  failed  in  its  proof,  and  was  not  en- 
titled to  the  decree  that  was  entered  In  this 
case.  Specific  performance  has  been  defined 
as  "an  equitable  remedy  which  compels  the 
performance  of  a  contract  in  the  precise 
terms  agreed  upon,  or  such  a  substantial  per- 
formance as  will  do  Justice  between  the  par- 
ties, under  the  circumstances  of  the  case." 
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22  Am.  &  Eng.  Enc.  Law,  909.  Does  the  de- 
cree in  this  case  do  justice  between  the  par- 
ties to  this  action?  Was  the  plaintiff  below, 
under  the  evidence  In  this  case,  entitled  to  all 
the  rights  which  Jaeckel  bad  under  this  con- 
tract, notwithstanding  the  refusal  of  Mrs. 
Kotlia  to  convey  her  Interest  in  the  real  estate 
in  controversy?   This  court  does  not  think 

BO. 

The  Judgrment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  accordance  with  the 
views  herein  expressed.  All  the  Judges  con- 
curring. 

(1  Kan.  App.  81) 

GROESBECK  et  al.  v.  BARGET  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     July  6,  1885.) 
HBCBi.Kics'  LiEN-a  — Ekfokcbme.vt  — ErrscT  ov 
Repeal  op  Statote. 

1.  The  right  to  a  mecbanic's  lien  for  ma- 
terials becomes,  when  the  materials  are  furnish- 
ed, a  vested  right,  which  the  lej^islature  cannot 
destroy;  but  the  remedies  provided  to  preserve 
and  enforce  such  lien  may  be  changed,  if  a  eub- 
Btantial  and  effective  remedy  is  left  or  provided, 
and  the  change  does  not  substantially  impair  tiie 
value  of  the  contract  or  security. 

2.  The  right  to  a  mechanic's  lien  for  ma- 
terials Is  determined  t^  the  law  in  force  at  the 
time  the  materials  are  furnished,  but  the  lien 
must  be  preserved  and  enforced  in  accordance 
with  the  requirements  of  the  law  in  force  at  the 
time  such  proceedings  are  had.  In  every  case  a 
reasonable  time  must  be  given,  after  the  law 
making  a  change  in  the  remedy  takes  effect, 
within  which  to  comply  with  its  provisions. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Smith  county; 
C>TU8  Heren,  .Tudge. 

Action  by  W.  P.  Groesbeck  and  another 
against  B.  S.  Barget  and  others  to  enforce  a 
meclmulc's  lien.  Prom  the  judgment  ren- 
dered, plaintiffs  bring  error.    Affirmed. 

Theo.  Lalng,  for  plaintiffs  In  error.  J.  W. 
Sheafor,  J.  M.  Tyrrell,  L.  C.  Uhl,  and  D.  G. 
Sutherland,  for  defendants  in  error. 

GARVER,  jr.  The  plaintiffs  In  error,  W.  P. 
Groesbeck  and  E.  A.  Belisle,  under  a  subcon- 
tract with  the  contractors,  furnished  material 
for  the  erection  of  a  building  of  which  de- 
fendants, E.  S.  Barget  et  al.,  were  owners. 
The  last  of  the  materials  was  furnished  Janu- 
ary 15,  1889.  On  the  20th  day  of  May,  3889, 
a  sworn  statement  of  the  lien  claimed  was 
made  and  died  in  the  office  of  the  clerk  of  the 
district  court  of  Smith  county,  and  a  writ- 
ten notice  of  the  filing  of  such  lien  served  on 
the  owners.  This  action  was  commenced 
on  the  28th  day  of  December,  1889.  The 
court  below  gave  judgment  against  the  con- 
tractors for  the  amount  claimed,  but  held 
tliat  the  subcontractors  bad  not  so  complied 
with  the  requirements  of  the  mecbanic's  lien 
law  as  to  entitle  them  to  a  Hen  as  against 
the  owners.  The  only  question  In  this  case> 
Is  as  to  the  application  of  the  several  lien 
laws  of  this  state  to  the  claimed  lien  of  plaln- 


tlffa  It  Is  claimed  that  they,  as  subcon- 
tractors furnishing  materials,  had  a  vested 
right  to  a  Hen  under  the  act  of  March  2, 
1872,  and  that  that  act  governed  as  to  the 
time  within  which  the  statement  of  the  claim 
should  be  filed.  On  the  other  hand,  it  is  con- 
tended that  the  act  of  February  26,  1889, 
which  took  effect  March  1,  1889,  repealed  the 
former  act  with  reference  to  the  several  steps 
necessary  to  be  taken  to  preserve  tlie  lien, 
and  must  be  compiled  with.  That  the  sub- 
contractors' right  to  a  lien  became  a  vested 
right  as  soon  as  the  materials  had  been  fur- 
nished, which  It  was  not  in  the  power  of 
the  legislature  to  destroy,  must  be  conceded 
as  no  longer  open  to  argument  In  this  state. 
Weaver  v.  Sells,  10  Kan.  609.  The  right  to 
the  Hen  must,  therefore,  be  determined  in 
this  case  by  the  act  of  1872,  which  was  the 
law  In  force  at  the  time  the  materials  were 
furnished.  The  steps  required  to  be  taken, 
by  filing  a  verified  statement  within  60  days 
after  the  completion  of  the  building  and  serv- 
ing a  copy  on  the  owners,  were  not  required 
In  order  to  secure  the  right  to  a  lien,  but 
were  made  necessary  merely  In  order  to 
preserve  a  right  already  acquired  by  the  fur- 
nishing of  materials.  They  were  but  proceed- 
ings provided  for  preserving  and  enforcing 
the  Hen,  and  must  be  classed  as  mere  reme- 
dies, to  be  pursued  by  tbe  lien  claimant  for 
the  enforcement  of  the  security  given  him  by 
the  statute.  What  pertains  to  the  remedy 
merely  Is  always  subject  to  legislative  change 
and  control,  subject  only  to  the  limitation 
that  there  must  be  left  or  provided.  In  place 
of  the  old  remedies,  a  substantial  and  effect- 
ive remedy,  and  the  change  must  not  have 
been  such  as  to  work  a  substantial  impair- 
ment of  the  value  of  the  contract  or  security. 
Cooley,  (3onst  Lim.  (6th  Ed.)  347,  447;  Plow 
Co.  v.  WItham,  52  Kan.  185,  34  Pac  751. 
This  rule  Is  often  applied  to  changes  made  in 
statutes  of  limitation.  Elliott  v.  Lochnane, 
1  Kan.  126;  Sohn  v.  Waterson,  17  Wall.  590; 
Terry  v.  Anderson,  95  U.  S.  628.  The  act  of 
1889  required  a  subcontractor  to  file  his  state- 
ment within  60  days  after  the  date  upon 
which  material  was  last  furnished,  and  to 
give  written  notice  of  such  filing  to  the  own- 
er, while  the  act  of  1872  provided  that  such 
statement  should  be  filed  within  00  days  aft- 
er the  completion  of  the  building,  and  that  a 
copy  of  the  statement  should  be  served  upon 
the  owner.  As  affects  this  case,  these  were 
the  only  changes  made  by  the  act  of  1889. 
They  were  changes  in  the  remedy,  which  the 
legislature  had  a  right  to  make. 

We  think  the  law  Is  well  settled  that  the 
right  to  a  mechanic's  lien  must  be  determined 
by  the  law  In  force  at  the  time  tbe  right  be- 
comes vested,  but  the  lien  must  be  estab- 
lished, or  preserved  and  enforced,  by  the  law 
in  force  at  the  time  the  necessary  proceedings 
are  had  for  that  purpose.  Moore  v.  Mausert, 
49  N.  Y.  332;  Phillips  v.  Mason,  7  Helsk.  61; 
Tell  V.  Woodruff,  45  Minn.  10,  47  N.  W.  202; 
Hill  V.  Lovell,  47  Minn.  293,  50  N.  W.  81; 
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<?oodbTib  V.  Estate  of  Hornnng,  127  Ind.  181, 
28  N.  E.  770;  Templeton  v.  Home,  82  111. 
491;  Barton  v.  Steinmltz,  37  111.  App.  141; 
Paine  v.  Woodworth,  15  Wis.  298;  McOrea  v. 
Oraig,  123  Cal.  522;  ForcM  v.  Sbort,  45  Mo. 
377;  Osborn  v.  Wall  Paper  CkJ.  (Ala.)  13 
South.  776.  Jndged  by  these  rules,  the  dis- 
trict court  properly  held  that  the  statement 
filed  May  29,  134  days  after  the  date  when 
tbe  last  material  was  fnmlshed,  was  not  filed 
In  time,  and  that  plaintiffs  had  not  brought 
themselves  within  the  requirements  of  the 
statute.  The  plaintiff  must,  of  course,  be  glv- 
-en  a  reasonable  time  after  the  new  act  took 
effect  within  which  to  comply  with  its  pro- 
visions,  but  such  reasonable  time  can  in  no 
case  be  ft>r  a  longer  time  after  the  act  took 
effect  than  that  given  by  the  statute  after  the 
furnishing  of  materials.  The  provisions  re- 
ferred to  in  the  act  of  1872,  being  eacpressly 
repealed  in  1889,  were  not  continued  in  force, 
«8  to  plaintiffs  in  error,  by  virtue  of  para- 
graph 0687,  Gen.  St  1889,  which  provides 
that  the  repeal  of  a  statute  does  not  affect 
«ny  right  which  accrued  or  proceeding  com- 
menced under  the  statute  repealed.  The  pro- 
-ceedings  which  are  questioned  in  this  case 
bad  not  been  commenced  when  the  act  of 
1889  took  effect;  hence,  not  affected  by  It 
;ETen  if  the  act  of  1872  should  be  held  to  be  in 
force  as  to  persons  furnishing  materials  prior 
■to  its  repeal  and  the  taking  effect  of  the  sub- 
sequent act,  as  claimed  by  counsel  for  plain- 
tiff tn  error,  the  result  in  this  case  would  be 
the  same,  because  the  requirements  of  nei- 
ther act  have  been  complied  with.  This  be- 
ing a  right  specially  conferred  by  statute, 
4Uiy  one  claiming  the  benefit  of  the  statute 
must  bring  himself  fully  within  its  provi- 
sions. The  owners  were,  not  served  with  a 
copy  of  the  statement,  as  required  by  the  law 
-Of  1872.  Instead,  a  simple  notice,  as  required 
by  the  law  of  1889,  was  given.  Certainly 
parts  of  each  of  such  statutes,  pertaining  to 
remedies,  cannot  apply  at  the  same  time  in 
the  same  transaction.  One  or  the  other  gov- 
erns. The  Judgment  will  be  affirmed.  All 
the  judges  concurring. 


GROESBECK  et  al.  v.  FIRST  NAT.  BANK 

OF  SMITH  CENTRE  et  al. 
'(Court  of  Appeals  of  Kansas,  Nortbem  Depart- 
ment, C.  D.     July  6,  1895.) 

Error  from  district  court.  Smith  county; 
<3yrtis  Heren,  Judge. 

Actlixi  by  W.  F.  Groesbeck  and  another 
against  the  First  National  Bank  of  Smith 
Craitre  and  others  to  enforce  a  mechanic's 
lien.  From  the  judgment  rendered,  plain- 
tiffs bring  error.    Affirmed. 

Theo  Lalng,  for  plaintiffs  in  error.  A.  M. 
-Com  and  L.  C.  ITbl,  for  defendants  in  error. 

OABYEB,  J.  The  questions  involved  in 
•this  case  are  substantially  the  same  as  those 
J  oat  passe<l  upon  In  the  case  of  Groesbeck  v. 


Barget,  41  Pac.  204,  the  only  difference  being 
that  the  materials  were  furnished  between 
the  28th  day  of  January  and  the  30th  day 
of  March,  1889.  For  the  reasons  assigned  In 
the  opinion  filed  in  that  case,  the  Judgment 
in  this  case  is  affirmed.  All  the  Judges  con- 
cur. 

(1  Kan.  App.  K) 
KANOPOLIS  LAND  CO.  v.  MORGAN. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment C.  D.     July  6,  1895.) 

CossTRDCTiojj  OP  Contract— Question  o»  Faov 
—Time  of  Pehfohmance. 

1.  What  constitutes  reading  matter,  as  dis- 
tingaished  from  advertisements,  in  a  newspaper, 
is  not,  nnder  the  facts  of  this  case,  a  question 
of  law  to  be  determined  by  the  conrt  and  with- 
drawn from  the  consideration  of  the  jury. 

2.  A  contract  to  pay  a  certain  amount  in 
specific  services  cannot  be  converted  into  a  de- 
mand for  payment  in  money,  without  alleeing 
and  proving  a  previous  demand  and  refusal  to 
pay  according  to  the  terms  of  the  contract 

3.  When  time  is  not  made  the  essence  of  a 
contract  for  payment  by  the  performance  of 
specific  services,  the  party  entitled  to  such  serv- 
ices does  not  absolutely  forfeit  them  by  failing 
to  reouire  them  within  the  time  named  in  U>e 
contract 

(Syllabus  by  the  Conrt) 

.Error  from  district  court,  Ellsworth  coun- 
ty; Cyrus  Heren,  Judge. 

Action  on  a  contract  by  R.  V.  Morgan 
against  the  Kanopolis  Land  Ck>mpany. 
From  the  judgment  rendered,  defendant 
brings  error.     Reversed. 

Ira  E.  Lloyd,  for  plaintiff  In  error.  Laf- 
ferty  &  Sternberg,  for  defendant  In  error. 

CLARK,  J.  The  defendant  In  error,  R.  V. 
Morgan,  brought  this  action  against  the 
Kanopolis  Land  Company  to  recover  on  an 
account  for  printing  of  various  kinds,  al- 
leged to  have  been  done  for  said  company 
between  January  31,  1888,  and  May  24,  1890, 
on  which  was  a  claimed  balance  due  of  $5,- 
534.62.  The  larger  part  of  the  account  was 
for  alleged  advertisements  Inserted  May  24, 
1890,  in  a  weekly  newspaper,  called  the 
Kanopolis  Journal,  published  by  Morgan  at 
Kanopolis.  The  defendant  answered  by 
denying  the  correctness  of  plaintiff's  ac- 
count, and  setting  up  numerous  items  of  ac- 
count on  its  part  against  Morgan.  A  part 
of  the  indebtedness  from  Morgan  to  the 
company  was  alleged  to  be  for  the  purchase 
price  of  the  newspaper,  printing  presses, 
and  outfit,  which  said  company  sold  to  one 
S,  A.  Day  May  16,  1886,  under  a  written 
contract  which,  among  other  things,  provid- 
ed: "That  he  [Day]  is  to  pay  said  company 
four  thousand  dollars  in  printing  at  Kanop- 
olis, for  said  company  or  Its  order,  on  rea- 
sonable terms,  for  all  job  printing,  and  all 
sample  copies  of  a  paper  not  less  than  22x30 
Inches  In  size,  to  be  furnished  at  21^  cents 
per  copy,  by  said  Day  or  assigns  In  edition 
of  not  less  than  5,000  copies;  the  Kanopolis 
Land  Company  to  furnish  wrappers  already 
directed,  and  their  clerks  to  go  to  said  print- 
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iag  office  and  wrap  or  mall  said  papers; 
said  Day  or  assigns  to  furnish  ample  con- 
venience for  said  work  wltbout  charge;  said 
Day  or  assigns  to  insert  any  reading  matter 
desired  by  the  Kanopolls  Land  Company, 
in  sample  copies,  in  lieu  of  other  matter, 
without  any  extra  charge,  if  said  matter  Is 
standing  in  type;  but,  If  new  or  additional 
reading  matter  is  to  be  Inserted,  then  the 
cost  of  composition  is  to  be  paid  for  extra 
at  the  rate  of  30  cents  per  1,000  ems,  the 
said  printing  to  be  done  at  the  rate  of  at 
least  $1,000  each  year,  and  any  printing 
done  for  said  company  by  said  Day  in  ex- 
cess of  that  sum  shall  be  at  the  rates  afore- 
said, and  paid  for  In  cash,  at  Day's  option." 
Day  sold  the  printing  presses  and  outfit,  to- 
gether with  his  newspaper,  to  Morgan,  No- 
vember 8,  1886,  Morgan  assuming  the  obli- 
gations of  the  contract  between  Day  and 
the  Kanopolls  Land  Company,'  Including 
the  payment  of  the  $4,000.  In  its  answer, 
said  company  claimed,  as  still  due  and  ow- 
ing to  it  of  said  purchase  price,  the  sum  of 
$1,182.68.  The  principal  contention  be- 
tween the  parties  upon  the  trial  was  as  to 
the  meaning  of  the  words,  "reading  matter," 
in  the  part  of  the  written  contract  above 
quoted;  it  being  claimed  on  the  part  of  the 
defendant  below  that  all  the  matter  Insert- 
ed in  plaintiff's  newspaper  for  which  he 
sought  to  charge  regular  advertising  rates 
was  merely  reading  matter,  as  provided  for 
by  said  contract,  and  for  which  plaintiff 
was  entitled  to  comi)en8atlon,  as  specially 
stipulated  therein.  This  printed  matter  was 
Inserted  in  the  Kanopolls  Journal  issued 
May  24,  1890,  for  one  week  only,  and  an  or- 
der was  given  by  the  company  for  50,000 
sample  copies  of  said  issue.  This  order  was 
given  May  6,  1890,  being  within  the  four 
years  from  and  after  May  16,  1886,  for 
which  period  of  time  it  was  agreed  that  the 
contract  entered  Into  on  said  last-named 
date  should  be  in  force,  and  said  Day  and 
his  assigns  should  publish  the  Kanopolls 
Journal.  In  his  account  attached  to  the  pe- 
tition in  this  case,  Morgan  charged  the  com- 
pany for  50,000  sample  copies  at  the  rate  of 
2V4  cents  per  copy,  the  price  stipulated  In 
the  contract,  and  also  charged  advertising 
rates  for  certain  printed  matter  inserted  at 
the  request  of  said  company.  Testimony 
was  introduced  upon  the  trial  showing  the 
circumstances  surrounding  the  parties  when 
the  contract  of  May  16,  1880,  was  entered 
into,  and  various  transactions  and  dealings 
between  the  parties  from  that  date  up  to 
and  including  the  period  of  time  covered  by 
«aid  account.  A  copy  of  the  issue  of  the 
paper  of  May  24,  1890,  having  been  intro- 
duced in  evidence,  the  court  assumed,  as  a 
4uestion  of  law,  to  decide  what  parts  of  the 
paper  consi8te<l  the  reading  matter,  and 
A^hat  part  should  t>e  classed  as  advertise- 
•iients,  for  which  the  plaintiff  was  entitled 
lo  recover  at  regular  advertising  rates.  As 
seated  by  counsel  for  defendant  in  error  in 


their  brief:  "The  court  withdrew  from  the 
consideration  of  the  Jury  of  the  matter 
claimed  by  the  plaintiff  to  be  advertise- 
ments 958  lines,  and  submitted  to  the  Jury 
as  advertisements  438  lines."  This  ruling 
is  complained  of  as  erroneous.  The  in- 
struction itself  was  as  follows:  "Yon  are 
instructed  that  the  articles  marked  and  des- 
ignated in  the  copy  of  the  Kanopolls  Jour- 
nal are  advertising  matter,  and  are  not  mat- 
ters included  in  the  term  'reading  matt^,' 
stated  in  said  contract,  but  are  such  matters 
and  advertisements  for  which  the  plaintiff 
Is  entitled  to  recover  pay  from  defendant, 
and  for  which  plaintiff  Is  allowed  to  charge 
the  usual  and  ordinary  charges  for  snch  ad- 
vertising matter."  In  giving  this  instruc- 
tion, we  think  the  court  invaded  the  prov- 
ince of  the  Jury,  by  assuming  to  determine 
a  disputed  question  of  fact  What  was 
meant  by  the  parties  to  the  contract  by  the 
use  of  the  words,  "reading  matter,"  was  to 
be  determined  by  a  consideration  of  the  sit- 
uation of  the  parties,  the  circumstances  sur- 
rounding them  at  the  time  the  contract  was 
made,  and  the  purposes  and  objects  they 
had  in  view  to  be  accomplished  by  the  do- 
ing of  the  things  thus  provided  for.  What 
might  be  properly  considered  "reading  mat- 
ter" under  some  circumstances,  under  oth- 
er and  different  circumstances  would  not  be 
80  classified.  No  certain  or  fixed  rule  can 
probably  be  applied  to  enable  a  court,  froni 
a  mere  inspection  of  a  newspaper,  to  say  to 
what  particular  class  of  printed  matter  ev- 
ery Insertion  should  belong.  To  reach  such 
determination  satisfactorily,  the  court  must 
look  beyond  the  printed  page,  and  gather 
light  from  its  associations.  When  It  does 
tliat,  it  enters  the  domain  of  facts,  and  finds 
no  settled  legal  rules.  Even  If  we  should 
be  of  the  opinion  that  It  was  proper  for  the 
court  to  thus  go  through  the  pages  of  the 
newspaper,  marking  that  which  was  desig- 
nated as  advertisements  as  distinguished 
from  reading  matter,  we  think  the  court 
erred  in  Its  Judgment,  and  that  some  of  the 
articles  which  the  court  marked  as  adver- 
tisements are  dearly  nothing  more  tlian  lo- 
cal news  items. 

Again,  we  think  the  court  erred  in  its 
views  of  the  rights  of  the  parties,  under 
the  contract,  concerning  the  payment  of  the 
$4,000  purchase  money.  As  stated  In  the 
contract,  this  $4,000  was  to  be  paid  in  print- 
ing and  sample  copies  of  the  Kanopolls 
Journal,  "at  the  rate  of  at  least  $1,000  each 
year."  The  court  held  that  this  obligated 
the  company  to  furnish  to  Morgan  at  least 
$1,000  worth  of  printing  during  eacli  of  tlie 
four  years;  and,  if  it  failed  to  do  so.  it  for- 
feited, absolutely,  all  claim  to  payment  to 
that  extent  The  court  therefore  instructed 
to  deduct  from  defendant's  claim,  for  any 
balance  due  on  the  $4,000  for  each  of  the 
four  years,  an  amount  equal  to  the  differ- 
ence between  the  amount  of  printing  actual- 
ly done  for  the  couipauy  in  that  year  and 
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the  sum  of  $1,000.  The  testimony  shows 
that  the  parties  raised  no  question  until  on 
the  trial  as  to  the  amount  of  printing  that 
was  being  done  each  year;  and  there  is  no 
allegation  in  any  of  the  pleadings  suggestive 
of  a  complaint  of  either  party  aguiust  the 
other  for  any  failure  to  comply  with  this 
part  of  the  contract  Being  a  contract  for 
the  payment  of  this  sum  in  specific  services, 
the  defendant  could  not  convert  it  into  a 
debt  payable  in  money,  and  recover  there- 
for, without  an  allegation  or  proof  that  pay- 
ment in  the  stipulated  services  had  been  de- 
manded and  refused.  There  being  no  such 
allegations  or  proof,  the  defendant  had  no 
legal  claim  against  the  plaintiff  for  any  bal- 
ance that  might  be  unpaid  of  the  $4,000.  On 
the  other  hand,  in  the  light  of  the  evidence, 
the  contract  cannot  now  be  enforced  as  an 
obligation  on  the  part  of  the  company  to 
famish  Morgan  with  printing  to  the  amount 
of  $1,000  eex;h  year,  and,  upon  a  failure  so 
to  do  in  any  one  year,  to  require  it  to  ab- 
solutely forfeit  a  proportionate  amount  of 
the  purchase  money.  There  is  nothing  In 
the  language  of  the  contract  Indicating  that 
time  was  made  so  essential  a  part  of  it  as 
to  woric  such  results;  and  the  conduct  of 
the  parties  shows  that  they  did  not  so  im- 
derstand  It.  Unless  It  was  so  Intended  and 
understood,  the  defendant  had  a  right  to 
have  any  balance  due,  of  the  $4,000  purchase 
money,  credited  against  the  sum  it  was  ow- 
ing plaintitfT  for  printing  and  sample  copies 
of  paper. 

Numerous  other  errors  are  complained  of 
in  the  admission  and  rejection  of  testimony, 
but  are,  for  the  most  part,  not  of  sufficient 
importance  to  be  separately  considered. 
The  well-settled  rules  of  evidence  must  con- 
trol as  to  the  admission  of  evidence,  in  any 
inquiry  c(«iceming  the  value  of  materials  or 
services.  In  some  instances,  these  rules 
were  disregarded  by  the  trial  court  in  tlils 
case.  It  is  also  always  competent,  for  the 
purpose  of  arriving  at  the  understanding  and 
Intention  of  the  parties  to  a  contract,  to  ad- 
mit testimony  of  th^r  dealings  under  it  when 
the  language  of  the  contract  does  not  itself 
furnish  an  infallible  guide  to  such  meaning. 
On  another  trial,  the  minor  errors  complain- 
ed of  will  probably  not  be  repeated.  There 
are  not  sufficient  special  findings  of  fact  to 
enable  the  court  to  say  in  what  manner  the 
jury  arrived  at  its  verdict,  or  to  determine 
to  what  extent  the  errors  of  the  court  preju- 
diced the  plaintiff  in  error.  The  Judgment 
must  be  reversed,  and  a  new  trial  had.  All 
the  Judges  concurring. 


(1  Kan.  App.  78) 

SUHFACJB3  V.  DOUGT.AS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment C,  D.     July  6,  1885.) 
Trial— Aroomsnts  of  Counsel. 
Counsel,   in   his   arirument   to  the  Jury, 
•honld  confine  bimaelf  in  liis  remarks  and  state- 


ments of  fact  to  the  matters  in  evidence;  and' 
if.  in  his  closing  argument,  he  travels  outside  of 
the  case,  and,  over  tlie  objection  of  opposing 
counsel,  assert  to  be  facts  matters  not  in  evi- 
dence, which  are  prejudicial  to  the  interests  of 
the  adverse  party,  and  which  would  have  a  tend- 
ency tf)  divert  the  minds  of  the  jury  from  the 
real  issues  in  the  case,  and  such  statements  may 
have  been  the  controlling  iiifluence  in  arriving 
at  the  verdict  which  was  rendered,  the  interests 
of  justice  require  that  the  verdict  returned  in 
his  client's  favor  should  be  set  aside  on  account 
thereof;  and  where  an  appellate  court  cannot 
say,  as  a  matter  of  law,  that,  had  the  verdict 
been  rendered  in  favor  of  the  adverse  party,  the 
judgment  should  be  reversed,  snch  fact  will  have 
ereat  weight  in  determining  the  effect  produced 
by  snch  improper  remarlcs  upon  the  minds  of 
the  jury  in  arriving  at  a  verdict 
(Syllabus  by  the  Coort) 

Error  from  district  court,  RepuUIc  county; 
P.  W.  Sturges,  Judge. 

B.  F.  Surface,  administrator,  appealed  to 
the  district  court  from  an  order  of  the  pro- 
bate court  on  submission  of  final  report,  and 
brings  error  from  a  Judgment  on  the  appli- 
cation of  Sarah  B3.  Douglas  for  trial  of  ques- 
tions of  fact  as  to  the  performance  of  the 
duties  as  administrator.    Reversed. 

Noble  &  Surface,  for  plaintiff  in  error.  W. 
T.  Dillon,  for  defendant  in  error. 

CLARK,  J.  At  the  October  term,  1890,  of 
the  probate  court  of  Republic  county,  the 
plaintiff  in  error  submitted  his  final  report 
and  asked  for  his  dlscliarge.  In  the  report 
submitted  by  tbe  administrator  he  aslsed 
credit  for  $563.50,  the  same  being  the  amount 
of  purchases  made  by  J.  M.  Jones  and  James 
Eyer  at  the  administrator's  sale  of  the  per- 
sonal property  belonging  to  the  estate.  The 
widow  of  the  intestate  filed  written  objec- 
tions to  such  allowance,  and  on  the  exam- 
ination that  was  had  In  the  probate  court 
the  court  refused  to  allow  the  credit  claimed, 
and  charged  the  administrator,  at  such  final 
settlement  with  the  amount  of  the  sale  bill, 
and  ordered  a  distribution  of  the  estate,  in- 
cluding the  amount  for  wUch  plaintiff  in  er- 
ror aslced  credit  In  his  final  settlement.  The 
statutes  of  this  state  provide  that  in  ail  sales 
of  personal  proi)erty  by  an  administrator  a 
credit  may  be  given  of  not  less  than  three 
and  not  more  than  nine  months,  when  the 
amount  purchased  exceeds  five  dollars;  that 
notes  or  bonds  with  one  or  more  approved 
sureties  shall.  In  all  such  cases,  be  taken  by 
the  administrator;  that  the  administrator 
shall  be  chargeable  with  the  amount  of  the 
sale  bill,  but  sliall  not  t>e  responsible  for  any 
loss  happening  by  the  insolvency  of  any  pur- 
chaser at  the  administrator's  sale  or  his 
sureties.  If  satisfactory  evidence  is  adduced 
that  the  administrator  proceeded  with  due 
caution  in  taking  siu-ety,  and  has  used  due 
diligence  to  collect  said  notes  and  Itonds. 
Gen.  St.  1889,  c.  37,  H  72-74,  152.  From  the 
said  order  of  the  probate  court  the  plaintiff 
in  error  appealed  to  the  district  court  of  Re- 
public county,  where,  upon  the  application  of 
the  widow  and  the  minor  heirs  of  the  estate^ 
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the  court  submitted  to  the  Jury  the  question 
of  fact  as  to  ■whether  or  not  the  administra- 
tor, the  plaintiff  In  error  In  this  case,  proceed- 
ed with  due  caution  In  taking  the  Jones  and 
Eyer  notes,  and  security  thereon,  and  used 
due  diligence  In  endeavoring  to  collect  the 
same.  The  Jury  returned  the  following  ver- 
dict: "We,  the  Jury  Impaneled  and  sworn  in 
the  abore-entltled  case,  do  flpon  our  oath  find 
that  Mr.  Surface,  the  administrator,  did  not 
use  due  caution  In  taking  said  notes  with 
surety,  and  due  diligence  in  endeavoring  to 
collect  the  same."  A  motion  for  a  new  trial 
was  promptly  filed  by  the  administrator,  al- 
leging, among  other  things,  misconduct  of  the 
plaintiff  and  of  the  Jury,  by  which  the  defend- 
ant was  prevented  from  having  a  fair  trial. 
The  motion  for  a  new  trial  was  overruled, 
and  Judgment  rendered  confirming  the  order 
of  the  probate  court  The  ruling  and  Judg- 
ment of  the  court  were  excepted  to,  and  arc 
assigned  as  error  In  this  court. 

The  only  Issue  involved  In  the  trial  below 
was  as  to  whether  or  not  the  plaintiff  In  er- 
ror proceeded  with  due  caution  In  taking 
surety  and  used  due  diligence  to  collect  the 
Jones  and  Eyer  notes,  and  all  the  evidence 
that  was  c^ered  or  Introduced  at  the  trial 
bore  solely  upon  that  question.  The  evidence 
was  conflicting,  and  the  Jury  found  against 
the  administrator.  The  record  also  discloses 
that  ajttee  the  cause  was  submitted  to  the 
Jury,  and  after  the  Jury  had  retired  to  con- 
sider as  to  their  verdict,  one  of  the  Jurors 
was  observed  talking  In  a  confidential  man- 
ner with  one  Jack  Frame,  who  was  not  a 
member  of  the  Juiy;  and  none  of  the  other 
Jurors  were  present  <^  In  the  room  with 
them  at  the  time  these  two  persons  were  so 
engaged.  Among  other  instructions  given  by 
the  court  was  the  following:  "Gentiemen, 
yon  will  now  retire  in  charge  of  the  officer  to 
consider  of  your  verdict.  If  you  do  not  agree 
.before  court  adjourns,  you  may  seal  your  ver- 
dict, and  give  It  to  yotw  foreman,  who  will 
hold  It  until  court  convenes,  when  he  will 
present  It  to  the  court  In  your  presence,  that 
is,  after  you  have  agreed  on  your  verdict.  If 
you  do,  you  may  separate  until  court  again 
convenes,  which  will  be  at  8  o'clock  to-mor- 
row morning."  The  court  then  admonished 
the  Jury  as  follows:  "If  you  do  separate, 
during  the  time  you  are  separated  you  are  to 
say  nothing  about  yonr  verdict,  not  even  that 
you  have  agreed  upon  one."  About  4  o'clock 
of  the  following  morning  the  Jury  informed 
the  officer  having  them  In  charge,  that  they 
had  agreed  upon  a  verdict,  and  thereupon 
they  were  allowed  to  separate,  and  did  sepa- 
rate until  8  o'clock,  when  court  again  conven- 
ed, and  the  sealed  verdict  was  presented  by 
the  foreman,  and  read  by  the  clerk.  There- 
upon the  attorney  for  the  plaintiff  in  error 
demanded  a  poll  of  the  Jury.  One  of  the 
Jurors  answered  that  the  verdict  read  was 
not  his  verdict,  and  the  court,  over  the  ob- 
jection of  the  plaintiff  In  error,  directed  the 
ixof  to  retire  until  they  conld  agree  upon 


such  a  verdict  as  they  were  willing  should 
stand;  that  when  they  had  done  so  they 
might  return  into  court  This  was  about  8:30 
a.  m.,  at  which  time  the  court  adjourned  un- 
til afterroon.  About  one  hour  and  a  half 
after  the  Jury  had  retired,  they  again  inform- 
ed the  officer  havingthem  In  charge  that  they 
had  agreed  upon  a  verdict,  and  the  Jury  were 
then  allowed  by  the  officer  to  separate  until 
about  1:30  o'clock  p.  m.  of  the  same  day 
without  being  admonished  by  the  court. 
When  the  court  again  convened,  the  attorney 
for  the  plaintiff  in  error  again  asked  that  the 
Jury  be  discharged  from  further  considera- 
tion of  the  cause,  and  that  no  verdict  be  re- 
ceived from  them,  alleging  their  disqualifica- 
tion on  account  of  having  been  allowed  to 
separate  without  being  admonished  by  the 
court  and  without  any  authority  from  the 
court  or  the  counsel,  which  motion  was  over- 
ruled by  the  court,  and  the  ruling  excepted  to, 
and  the  verdict  of  the  Jury  was  presented 
and  read  in  the  Identical  language  as  at  first 
presented.  The  record  shows  that  at  each  of 
these  separations  the  Jurors  were  around  on 
the  streets  and  at  different  places  In  the 
town,  mingling  with  other  persons  while  so 
separated,  and  no  showing  was  made  or  at- 
tempted to  be  made  that  during  said  separa- 
tions nothing  occurred  to  prejudice  their 
minds  in  relation  to  the  case.  As  was  said  In 
Ehrhard  v.  McKee,  44  Kan.  T15,  25  Pac.  193: 
"The  violation  of  the  statutory  provisions 
with  reference  to  separation  and  admonition 
gives  rise  to  a  prejudice  which  will  vitiate 
the  verdict  unless  It  affirmatively  appears 
that  no  prejudice  was  suffered  by  the  losing 
party."  That  "where  there  is  a  plain  viola- 
tion of  statutory  requirements  enacted  for 
the  preservation  of  the  purity  of  the  verdict, 
•  •  •  it  devolves  upon  the  prevailing  par- 
ty to  show  that  the  improper  conduct  did  not 
prejudice  the  substantial  rights  of  his  oppo- 
nent In  the  absence  of  such  a  showing  by 
the  defendant  In  error,  a  new  trial  should 
have  been  granted." 

The  record  discloses  that  the  attorney  for 
the  defendant  In  error.  In  his  closing  argu- 
ment to  the  Jury,  referred  to  the  widow  and 
children  of  the  deceased  in  the  following 
language:  "This  poor  woman  is  noW  sick, 
and  at  home,  with  her  two  helpless  children, 
and  unable  to  attend  this  trial,  and  has  her 
living  to  make,  and  her  helpless  children  to 
maintain,  and  all  this  administrator  wants 
to  return  out  of  an  estate  of  two  thousand 
dollars  is  one  hundred  and  fifty  dollars,  and 
this  is  all  she  has  left  to  pay  her  mortgage 
with."  The  attorney  for  the  plaintiff  In  er- 
ror objected  to  such  language  to  the  Jury,  as 
it  was  outside  of  the  evidence  In  the  case. 
The  court  then  directed  the  attorney  for  the 
defendant  in  error  to  keep  within  the  record, 
to  which  the  attorney  responded:  "All  right, 
that  is  Just  what  I  am  doing."  During  the 
same  argument  to  the  Jury  the  attorney  for 
the  defendant  In  error  also  used  the  follow- 
ing language:    "This  poor  woman  is  sick,  and 
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has  ber  children  to  maintain,  and  this  admin- 
istrator has  been  waating  this  estate.  Just 
consider  how  you  would  lllce  It,  If  you  were  to 
die,  to  have  the  property  you  have  accumulat- 
ed thus  squandered  by  an  administrator,  and 
your  helpless  family  thrown  out  upon  the 
world  without  anything."  The  attorney  for 
the  plaintiff  In  error  again  Interposed  an  ob- 
jection as  follows:  "I  object  to  such  lan- 
guage being  used  to  this  Jury.  It  Is  outside 
of  the  erldence  of  this  case."  The  attorney 
for  the  defendant  In  errw  replied,  "Very 
well."  There  wan  no  evidence  Introduced  at 
the  trial  showing  the  value  of  the  estate, 
either  i>er8onal  or  real,  nor  the  liabilities  of 
the  estate;  neither  was  there  any  evidence 
as  to  the  existence  of  any  mortgage  on  the 
real  estate  belonging  either  to  the  estate  or 
widow,  nor  as  to  the  physical  or  financial 
condition  of  the  widow,  nor  that  the  adminis- 
trator had  been  wasting  the  estate.  Upon 
the  hearing  of  the  motion  for  a  new  trial,  the 
afiSdavIts  of  two  of  the  Jurors,  Including  the 
one  who  dissented  from  the  verdict  as  first 
announced,  were  read,  in  which  it  was  al- 
leged that  language  similar  to  that  employed 
by  the  attorney  for  the  defendant  In  error  In 
his  closing  argument  to  the  Jury,  to  which  ob- 
jection was  made  at  the  time,  was  frequently 
used  by  different  members  of  the  Jury  in  the 
discussion,  during  their  deliberations,  to  In- 
fluence the  affiants  In  favor  of  agreeing  to  a 
verdict  for  the  defendant  in  error.  In  Winter 
T.  Sass,  19  Kan.  556,  the  counsel  for  the  plain- 
tiff, in  his  dosing  argument  to  the  Jury,  stat- 
ed that  a  former  Jury  bad,  on  less  evidence, 
found  for  the  plaintiff,  and  when  the  other 
side  objected  to  this  statement  he  reiterated 
It,  and  said  that  the  records  of  the  court  dis- 
closed this'  fact  However,  he  afterwards 
stated  that  be  recalled  the  remarks,  and  wish- 
ed the  Jury  not  to  donsider  the  same,  and  the 
court  instructed  the  Jury  that  they  had  no 
business  to  consider  the  tact  what  the  Jury 
on  a  former  trial  of  the  case  did;  that  the 
case  on  trial  must  be  determined  on  the  facts 
of  the  case  as  appear  by  the  evidence.  The 
supreme  coort  affirmed  the  judgment  of  the 
court  below,  holding,  however,  that  "when- 
ever, in  the  exercise  of  a  sound  discretion,  it 
aiq>ear8  to  the  court  that  the  Jury  may  have 
been  Influenced  as  to  their  verdict  by  such 
extrinsic  matters,  however  thoughtlessly  or 
innocently  uttered,  or  that  the  statements 
were  made  by  counsel  in  a  conscious  and  de- 
fiant disregard  of  his  duty,  then  the  verdict 
should  be  set  aslda"  And  In  Huckell  v.  Mc- 
Coy, 38  Kan.  53,  16  Pac.  870,  the  supreme 
court  says:  "Where  counsel  for  the  plaintiff, 
in  his  dosing  argument  to  the  Jury,  r^eated- 
ly  makes  Improper  remarlcs  prejudicial  to 
the  Interests  of  the  adverse  party,  and  such 
remarks  are  permitted  to  go  to  the  Jury  over 
the  objections  of  the  adverse  party,  and  the 
verdict  Is  afterwards  rendered  In  favor  of  the 
plaintiff,  and  may  have  been  procured  by 
reason  of  such  remarks,  a  new  trial  should 
be  granted."  In  this  case  the  remarks  made 
v,4lP.no.3— 14 


by  the  counsel  for  the  defendant  In  error 
upon  which  error  is  predicated  wore  object- 
ed to  strenuously  by  the  plaintiff  in  error, 
yet  they  were  not  withdrawn  from  the  Jury 
either  by  the  court  or  by  the  counsel.  These 
objectionable  statements  bad  a  tendency  to 
divert  the  minds  of  the  Jury  from  the  real 
issues  in  the  case.  They  could  have  been 
made  for  no  other  purpose  than  to  excite  the 
passions  and  prejudices  of  the  Jury  against 
the  plaintiff  in  error,  and  may  have  been  the 
controlling  Influence  In  arriving  at  the  v«- 
dict  which  was  rendered.  The  court  Is  of 
the  opinion  that  the  errors  complained  of  en- 
titled the  plaintiff  in  error  to  a  new  trial. 
The  Judgment  of  the  court  b^ow  is  revised, 
and  a  new.  trial  awarded.  All  the  Judges 
concurring. 


(1  Kan.  App.  71) 
CHICAGO.  K.  &  W.  RT.  CO.  v.  BEIX. 

(Court  of  Am>eal8  of  Kansas,  Northern  Depart- 
ment C.  D.     July  6,  VS95.) 

IKJURT    to    PaSSENGEK- NeOLIOBKCB — ^PXOXIMATB 
Ca  USB— ISSTRLXTIOJIS. 

1.  The  allegations  of  the  plaintiff's  petition 
control  as  to  the  Krounds  upon  which  a  verdict 
and  judgment  in  his  favor  may  be  based;  and 
an  instmction  to  the  jury  by  the  court  which  au- 
thorizea  a  verdict  on  a  different  ground,  is  er- 
Toneous. 

2.  In  an  action  brought  to  recover  damages 
for  a  personal  injury,  the  allegation  in  the  peti- 
tion that  the  injury  was  caused  by  the  negligent 
management  of  a  train  of  cars,  whereby  Uie  en- 
gine and  some  of  the  cars  were  violently  backed 
into  the  car  in  which  the  plaintiff  was  as  a  pas- 
senger, does  not  authorize  the  court  to  instruct 
the  jury  that  they  may  find  for  the  plaintiff  if 
they  believe  the  defendant  was  guilty  of  negli- 
gence in  permitting  the  plaintiff  to  remain  in 
the  car  after  it  had  leached  its  destination,  re- 
gardless of  the  negligent  handling  of  the  train. 

3.  Before  an  act  of  negligence  can  be  made 
the  basis  for  a  recovery  of  damages,  it  must  ap- 
I>ear  that  such  act  was  the  natural  and  proxi- 
mate cause  of  the  injury,  or  directly  contributed 
thereto. 

(8f  llabns  by  the  Court) 

Error  from  district  court,  Dickinson  coun- 
ty; M.  B.  Nicholson,  Judge. 

Action  for  personal  Injuries  by  Henry  A. 
Bell  against  the  Chicago,  Kansas  &  West- 
em  Railway  Company.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.    Reversed. 

G.  R.  Peck,  A.  A  Hurd,  and  Robt  Dunlap, 
for  plaintiff  in  error.  Burton  &  Moore,  for 
defendant  In  error. 


OARVER,  J.  The  defendant  In  error,  as 
plaintiff.  Instituted  this  action  in  the  dis- 
trict court  of  Dickinson  county,  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  sustained  by  him  while  on  the 
train  of  plaintiff  in  error,  as  a  passenger, 
throngh  the  negligence  of  the  agents  and 
servants  of  the  railway  company.  The  al- 
legations of  the  petition  as  to  negligence  are 
as  follows:  "That  the  said  defendant  by  its 
agents  and  servants  so  carelessly,  negligent- 
ly, unskiUfully,  and  improperly  managed  and 
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conducted  said  train  and  cars,  and  careless- 
ly, negligently,  ungklUfully,  and  Improperly 
backed  the  engine  of  said  train,  with  great 
violence,  into  and  against  the  car  in  which 
your  petitioner  was  then  riding  as  a  pas- 
senger, and  carelessly,  negligently,  unskill- 
fuUy,  and  improperly  caused  the  engine  and 
some  of  the  cars  of  said  train  to  run  with 
great  violence  into  the  said  car  in  which 
your  said  petitioner  was  riding  as  a  pas- 
senger, as  aforesaid,  and  caused  said  engine 
to  jerk  said  car  with  great  violence,  and, 
without  any  fault  on  the  part  of  your  pe- 
titioner, your  said  petitioner  was  thereby  In- 
jured by  the  said  collision  and  said  jerking 
of  the  car,  and  thrown  violently  to  the 
ground."  The  answer  was  a  general  denial. 
The  record  shows  that  the  plaintiff  below 
took  passage  on  a  freight  train,  carrying  pas- 
sengers, at  Wells,  a  station  on  defendant's 
road,  In  Ottawa  county,  for  Abilene;  that  it 
was  necessary,  In  traveling  between  said 
points,  to  change  cars  at  Manchester;  that 
either  through  the  failure  of  the  conductor 
to  notify  the  plaintiff  that  he  must  change 
cars  at  Manchester,  or  through  his  failure 
to  understand  such  notification,  he  remained 
in  the  caboose  of  the  train  on  which  he  had 
come  from  Wells,  after  the  rest  of  the  train 
had  been  detached  therefrom;  tliat  while  so 
remaining  in  the  caboose,  without  under- 
standing that  he  should  leave  it  and  take 
another  train  for  Abilene,  an  engine  and 
cars  were  backed  into  the  caboose  with  suf- 
ficient force  to  throw  the  plaintiff,  out  of  the 
door  at  which  he  was  standing,  violently  to 
the  ground. 

On  the  part  of  the  plaintiff  below,  it  was 
claimed  on  the  trial  that  the  railroad  com- 
pany had  failed  to  notify  him  that  he  must 
leave  the  car  in  which  he  was  riding,  and 
take  another  train  in  order  to  reach  Abilene; 
as  he  had  paid  for  a  continuous  passage,  and 
was  ignorant  of  the  necessity  of  changing 
cars  at  Manchester,  that  he  was  still  in  the 
car  as  a  passenger,  entitled  to  protection  as 
such;  and  that  the  railroad  company  was 
liable  for  a  violation  of  its  duty  to  him  as  a 
passenger  in  carelessly  and  negligently  mov- 
ing the  train  in  question  so  as  to  cause  the 
Injury  complained  of.  On  the  other  hand, 
the  railroad  company  insists  that  the  plaintiff 
below  was  in  the  car  by  his  own  fault  and 
negligence,  and  not  as  a  passenger,  at  the 
time  of  the  injury.  It  also  claimed,  and  in- 
troduced evidence  tending  to  prove,  that  the 
train  was  prt^>erly  handled,  and  the  injury 
the  result  of  mere  accident 

Plaintiff  in  error  contends  that  material 
error  was  committed  by  the  trial  court  in 
its  Instmctions  to  the  jury  as  to  the  ground 
upon  which  a  recovery  might  be  had.  It  is 
urged  that  the  only  issue  made  by  the  plead- 
ings upon  the  question  of  negligence  was  as 
to  the  handling  of  the  engine  and  cars  In  such 
manner  as  to  cause  a  violent  collision  with 
the  car  in  which  was  the  plaintiff;  while  the 
issue  presented  by  the  court  to  the  jury  in 


the  Instructions,  as  a  basis  of  recovery,  was 
negligence  of  the  company  in  not  informing 
the  plaintiff  of  his  duty  to  chang^e  cars  at 
Manchester.  The  particular  instruction  com- 
plained of  was  as  follows:  "It  was  the  duty 
of  the  railroad  company  to  give  the  plain- 
tiff such  information  as  was  necessary  for 
his  guidance  in  order  for  him  to  get  from  one 
train  to  another,  and  if  they  failed  to  do  that, 
and  the  old  gentleman  was  misled,  and  re- 
mained in  the  caboose,  and  got  hurt  by  rea- 
son of  his  having  to  remain  there,  the  com- 
pany would  be  responsible  and  liable  to  him 
for  the  amount  of  damage  which  he  has  sus- 
tained by  reason  of  being  hurt."  Every  com- 
pany operating  a  railroad  for  the  carriage  of 
passengers  owes  to  a  passenger  the  duty  of 
so  managing  and  operating  its  trains  as  to 
avoid  any  Injury  to  him  which  can  be  pre- 
vented by  the  exercise  of  proper  care.  It 
also  owes  to  a  passenger  the  duty  of  giving 
him  such  Information  and  direction  as  the 
circumstances  demand  he  should  have,  la 
order  that  he  may  safely  and  conveniently 
reach  his  destination.  The  failure  on  the 
part  of  the  company  to  discharge  its  duty  In 
either  of  these  respects  makes  It  liable  for 
all  damages  sustained  which  are  the  natural 
and  proximate  result  of  such  neglect  There 
Is  a  clear  and  substantial  difference  between 
these  two  classes  of  duty.  The  manner  in 
which  the  engine  and  cars  are  moved,  and 
the  violence  with  which  they  are  caused  to 
collide  with  other  cars,  are  matters  usually 
within  the  direct  control  of  the  engineer  and 
fireman  of  the  train;  while  the  care  and  over- 
sight exercised  towards  the  passenger  are 
duties  discharged  through  the  conductor  and 
brakeman,  or  porter,  of  the  train.  The  al- 
legations above,  copied  from  the  petition,  as 
to  the  negligence  complained  of,  limit  the  Is- 
sue to  be  tried,  In  this  particular,  to  the  In- 
quiry whether  or  not  the  employes  of  the 
railroad  company  were  guilty  of  negligence 
in  backing  the  engine  and  cars  into  the 
caboose  in  which  plaintiff  below  was  riding. 
Any  Inquiry  as  to  the  conduct  of  the  em- 
ployes of  the  railroad  company  In  not  notify- 
ing this  passenger  that  he  must  change  cars 
was  pertinent  in  the  case  only  for  the  pur- 
pose pt  showing  that,  at  the  time  of  the 
Injury,  he  was  still  a  passenger  on  this  car. 
The  allegations  of  the  petition  furnish  the 
basis  for  recovery  and  are  controlling  on  the 
trial,  not  only  as  to  the  evidence,  but  also 
as  to  the  instructions  of  the  court  The 
verdict  and  findings  of  the  jury  must  be 
within  the  issues  joined  by  the  pleadings, 
and  should  not  be  Influenced  by  considera- 
tions which  are  foreign  to  such  issues.  To 
authorize  the  jury,  as  was  done  by  the  in- 
structions In  this  case,  to  return  a  verdict 
In  favor  of  the  plaintiff,  upon  a  grotmd  en- 
tirely different  from  that  laid  in  the  petition, 
is  error.  Railway  Co.  v.  Young,  8  Kan.  443; 
Railway  Co.  v.  Dunmyer,  19  lOu.  539;  Rail- 
way Co.  V.  Fudge,  39  Kan.  543,  18  Pac.  720; 
Newby  v.  Myers,  44  Kan.  477,  24  Pac.  971; 
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Clark  V.  Railway  Co.,  48  Kan.  654,  29  Pac. 
113S;  Railway  Co.  v.  Irwin.  35  Kan.  286,  10 
Pac.  820. 

The  jary  returned  only  a  general  verdict 
There  is  nothing  to  Indicate  whether  the  ver^ 
diet  was  based  npon  negligence  in  causing 
the  collision,  or  upon  negligence  in  falling  to 
notify  the  plaintiff  to  change  cars.  So  far 
as  this  court  Is  able  to  know,  the  verdict  may 
have  been  based  upon  the  very  instruction 
complained  of. 

Counsel  for  defendant  in  error  contaids 
that  the  evidence  as  to  the  conduct  of  the 
employte  of  the  company  In  failing  to  notify 
plaintUt  to  leave  the  train  was  introduced 
without  objection;  that  the  case  was  actual- 
ly  tried  upon  the  theory  that  that  was  an  act 
of  negligence  relied  upon  for  recovery,  and 
that  the  Issues  were,  by  consent,  thus  broad- 
ened.  Outside  of  the  mere  admission  of  such 
testimony,  howeter,  there  Is  nothing  in  the- 
record  to  Indicate  that  it  was  Introduced  for 
any  purpose  other  thaa  that  for  which  we 
liave  said  It  was  competent,  viz.  to  show 
that  Bell,  at  the  time  of  the  Injury,  was 
rightfully  on  the  car  as  a  passenger,  and  in 
a  position  to  demand  the  exercise  of  proper 
care  towards  him  as  such.  Exceptions  were 
properly  taken  at  the  time  by  plaintiff  In  er- 
ror to  the  instructions  of  the  court  In  this 
condition  of  the  record,  this  court  cannot  say 
that  there  was  any  waiver  of  the  error. 

The  correctness  of  the  instructions  of  the 
court  might  also  be  questioned  on  another 
ground.  It  Is  not  every  act  of  negligence 
that  furnishes  a  basis  for  recovery  of  dam- 
ages for  an  Injury  sustained.  Before  a  re- 
covery can  be  had  on  the  ground  of  negli- 
gence It  must  appear  that  the  injuries  were 
the  natural  and  proximate  result  of  the  negli- 
eent  act  Railway  Co.  v.  Kellogg,  94  U.  S. 
4C9;  Scheffer  v.  Railroad  Co.,  105  U.  S.  249; 
Lewis  V.  RaUway  Co.,  54  Mich.  55,  10  N.  W. 
744;  Daniels  v.  Baliantine,  23  Ohio  St  532; 
Henry  v.  Railway  Co.,  76  Mo.  2S8;  Lannen 
V.  Gas  Light  Co.,  44  N.  Y.  459.  In  these  and 
tdndred  cases,  where  two  causes  contributed 
to  some  extent  in  causing  an  Injury,  the 
rule  is  well  settled  that  where  there  Is  an  In- 
tervening and  direct  cause  a  prior  and  re- 
mote cause  cannot  be  made  a  basis  for  re- 
covery of  damages,  when  such  prior  cause 
did  no  more  than  furnish  the  condition  or  oc- 
casion by  which  the  Injury  was  made  pos- 
sible. Commenting  upon  this  principle  In 
Railway  Co.  v.  Kellogg,  Mr.  Justice  Strong 
said:  "But  it  Is  generally  held  that  in  order 
to  warrant  a  finding  that  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  Injury,  it  must  appear 
that  the  Injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful 
act.  and  that  It  ought  to  have  been  foreseen 
in  the  light  of  the  attending  circumstances. 
*  •  •  We  do  not  say  that  even  the  natural 
and  proliable  consequences  of  a  wrongful  act 
or  omission  are  in  aU  cases  to  be  charged  to 
the  misfeasance  or  nonfeasance.    They  are 


not  when  there  Is  a  sufficient  and  Independ- 
ent cause  operating  between  the  wrong  and 
the  Injury.  In  such  a  case  the  resort  of  the 
sufferer  must  be  to  the  originator  of  the  in- 
termediate cause.  But  when  there  is  no 
Intermediate  sufficient  cause,  the  original 
wrong  must  be  considered  as  reaching  to  the 
effect,  and  proximate  to  it  The  inquiry 
must,  therefore,  always  be  whether  there 
was  any  Intermediate  cause  disconnected 
from  the  primary  fault,  and  self-operating, 
which  produced  the  Injury." 

Under  the  Instructions  of  the  court  the 
jury  were  justified  In  finding  a  verdict  for 
the  plaintiff  because  of  negligence  In  per- 
mitting him  to  remain  on  the  train,  even 
though  the  Injury  may  not  have  been  the 
natural  and  direct  result  of  such  act  The 
evidence  in  the  case  tends  to  show  that  the 
backing  of  the  train  into  the  caboose  In 
which  the  plaintiff  was  standing  was  the 
direct  cause  of  his  fall  and  Injury.  This 
question,  with  that  ot  negligence,  were,  at 
least,  matters  to  be  submitted  to,  and  found 
by,  the  jury  before  It  could  be  said  that 
the  defendant  was  liable.  For  the  reasons 
above  given  the  judgment  is  reversed,  and 
a  new  trial  ordered.  All  the  judges  con- 
curring. 


(1  Kan.  App.  320) 
WHETSTONE  et  al.  v.  CRANE  BROS. 
MANUF'G  CO. 

(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment B:.  D.     Aug.  6,  1895.) 

Fbomotsrs  of   Cokporatiom— Liabilitt  fob 
Qoous  Sold — Pleadino. 

1.  Tile  petition  in  this  case  examined,  and 
held  that  said  petition  states  facts  sufficient  to 
constitute  a  cause  of  action  against  tlie  defend- 
ants, and  states  but  one  cause  of  action. 

2.  Where  certain  persons  procure  a  charter, 
and  arc  named  therein  as  the  directors  of  a  cor- 
poration for  the  first  year,  and.  as  such  directors, 
elect  themselves  as  officers  of  such  organiza- 
tion, but  no  bona  fide  sulwcription  of  stoeic  is 
ever  made,  and  no  arrancements  made  for  the 
payment  of  debts  or  liabilities  which  may  be  in- 
curred by  such  organization,  the  organization 
cannot  be  said  to  have  such  a  corporate  exist- 
ence as  would  authorize  its  directors  to  incur 
any  liability  in  the  name  of  the  corporation,  and 
the  persons  so  engaged  in  the  enterprise  are  lia- 
ble personally,  as  promoters  thereof,  for  a  debt 
incurred  for  material  purchased  by  one  elected 
by  them  as  superintendent  and  general  manager, 
and  needed  in  carrying  on  the  business  for  which 
such  organization  was  formed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Miami  county;  J. 
T.  Burris,  Judge. 

This  was  an  action  brought  in  the  district 
court  of  Miami  county,  by  Crane  Bros.  Manu- 
facturing Co.,  as  plaintiff,  against  J.  H. 
Whetstone,  J.  J.  Whetstone.  VV.  M.  Mills,  W. 
G.  Bryson,  J.  P.  Harris,  and  W.  T.  Pickerell 
upon  an  account  for  merchandise  sold  to  the 
Kansas  Mineral  Development  Company.  The 
petition  charges  that  the  defendants  entered 
Into  an  agreement  to  form  a  corporation 
known  as  the  "Kansas  Mineral  Development 


Digitized  by 


Google 


212 


PACIFIC  KBPUKTER,  Vol.  41 


(Kan. 


Company,"  but  the  said  corporation  was 
never  fully  formed;  that  a  charter  was  ob- 
tained and  an  agreement  made  by  the  defend- 
ants to  subscribe  to  the  capital  stock  of  said 
corporation,  and  that  J.  U.  Whetstone  was 
elected  president,  J.  J.  Whetstone  secretary, 
W.  T.  Plckerell  treasurer,  J.  P.  Harris 'vice 
president,  and  W.  M.  Mills  superintendent 
and  general  manager  thereof.  The  petition 
further  alleges  that  no  boc^  for  the  subscrip- 
tion of  capital  stock  was  ever  opened,  and  no 
bona  fide  subscription  of  stock  ever  made, 
but  that  the  defendant  W.  M.  Mills,  acting 
for  himself  and  the  other  defendants,  purchas- 
ed the  goods  tn  question  by  representations 
made  to  plaintiff  below  to  the  effect  that 
the  said  corporation  was  solvent  and  respon- 
sible, and  Its  officers  and  stockholders  were 
solvent  and  responsible  men;  and  the  peti- 
tion further  alleges  that  these  representations 
were  not  true,  in  that  thv  said  corporation 
was  never  fully  organized,  was  not  solvent, 
and  had  made  no  arrangements  for  the  pay- 
ment of  its  debts;  and  for  these  reasons 
asks  judgment  agftlnst  said  defendants  per- 
sonally as  promoters  of  the  enterprise.  There 
was  a  verdict  and  judgment  against  all  the 
defendants  except  J.  J.  Whetstone,  and  the 
defendants  J.  H.  Whetstone,  W.  T  .  Pickerell, 
and  J.  P.  Harris  bring  the  case  h<»re  for  re- 
view.   Affirmed. 

Mechem  &  Smart,  fbr  plaintiffs  In  wror. 
Sperry  Baker,  for  defendant  in  error. 

GOLB,  J.  The  record  in  this  case  la  qnite 
peculiar,  and  presents  a  method  for  the  trial 
of  a  case  somewhat  new  to  this  court  On  the 
15th  day  of  April,  1888,  this  cause  being  at 
Issue,  the  defendants  failed  to  appear,  and 
the  plaintiff  submitted  its  case  to  the  court 
and  obtained  a  Judgment  On  the  17th  of 
April,  1889,  the  defendants  filed  a  motion  f<Mr 
a  new  trial.  At  the  time  the  judgment  of 
April  15th  was  rendered  there  was  an  agree- 
ment between  couns^,  which  was  afterwards 
reduced  to  writing  and  made  part  of  the  rec- 
ord, that  such  Judgment  had  been  rendered 
In  the  cause  without  actual  trial,  and  that  the 
issues  between  the  parties  should  be  fully 
tried  at  a  future  date,  and  that  the  Judgment 
of  April  15th  should  depend  wholly  for  Its 
validity  upon  the  results  of  such  trial  upon 
the  merits;  that  upon  such  trial  either  party 
should  have  the  right  to  except  to  any  action 
or  decision  adverse  to  him  in  the  same  man- 
ner and  with  the  same  force  and  effect  as  In 
any  other  trlnL  It  was  further  agreed  that 
if  such  trial  upon  the  merits  should  result  ad- 
versely to  the  defendants,  or  either  of  them, 
the  assessment  of  damages  should  be  the 
amount  of  such  judgment  with  accrued  inter- 
est; that  the  defendants  or  either  of  them 
should  have  the  right  to  file  a  motion  for  a 
new  trial,  to  be  filed  and  take  effect  as  if  filed 
actually  within  three  days  after  the  rendition 
of  the  Judgment  aforesaid.  On  June  18,  1890. 
a  trial  wa»  had  before  the  court  and  a  Jury, 
resulting  In  a  verdict  for  the  plaintiff  and 


against  all  the  defendants  but  J.  J.  Whet- 
stone. No  farther  motl<Hi8  for  a'  new  trial 
were  filed  by  any  of  the  defendants,  but  ar- 
gument was  had  upon  the  motions  which  had 
been  filed  on  April  17, 1889,  and  the  same  were 
overruled,  except  as  to  the  defendant  J.  J. 
Whetstona  With  the  recm^  In  this  condi- 
tion, counsel  for  defendant  In  error  claims 
that  the  plaintiffs  in  error  cannot  be  heard  to 
complain  of  the  ruUngs  of  the  court,  on  the 
ground  that  the  verdict  rendered  in  June, 
1890,  was  not  attacked  In  the  trial  court,  and 
if  the  Judge  committed  any  errors  uiton  the 
trial  he  was  never  called  upon  to  correct  them. 
It  seems  to  ua,  however,  that,  although  the 
proceedings  were  quite  peculiar,  the  court 
and  all  the  parties  treated  the  motions  for  a 
new  trial  as  an  attack  upon  all  the  proceed- 
ings, and  It  would  seem  from  the  agreement 
that  such  was  the  Intention  at  the  time  of 
the  filing  of  said  motions.  This  is  shown  by 
the  fact  that  each  of  said  motions  attacked 
the  verdict  as  well  as  the  judgment,  whereas 
the  first  trial  of  the  cause  was  had  to  the 
court  without  a  Jury,  and  by  the  further  fact 
that  each  of  said  motions  was  regularly  taken 
up  and  passed  upon  without  objection  after 
the  trial  of  the  cause  In  June,  1^90.  While  we 
cannot  commend  this  method  of  practice,  we 
feel  in  this  case  that  the  agreement  of  coun- 
sel, and  their  subsequent  action  under  such 
agreement,  compels  us  to  examine  Into  the 
alleged  errors  for  which  the  plaintiff  In  error 
claims  that  a  reversal  of  the  judgment  should 
be  had. 

The  first  assignmMrt  of  error  is  the  over- 
ruling of  the  demurrer  of  the  plaintiff  in  er- 
ror to  the  petition  on  the  ground  that  there 
were  several  causes  of  action  Improperly  Johi- 
ed.  We  think  the  demurrer  was  properly 
overruled.  The  petition  stated  but  one  cause 
of  action,  and  that  was  against  each  and  all 
of  the  defendants  as  promoters  of  the  corpo- 
ration. It  Is  true  that  the  pleader  alleged 
different  acts  upon  the  part  of  each  of  the 
several  defendants,  which  acts  were  claimed 
by  him  as  establishing  the  liability  of  said  de- 
fendant in  conjunction  with  the  other  defend- 
ants named.  It  is  claimed  by  the  plaintiff  in 
error  that  the  petition,  besides  alleging  joint 
liability  on  the  part  of  all  the  defendants,  seeks 
further  to  charge  the  defendant  J.  H.  Whet- 
stone alone  upon  the  promise  made  by  him  to 
his  codefendant  Mills,  but  we  do  not  so  read  or 
understand  the  pleadings.  The  petition  re- 
cites the  fact  of  such  agreement,  but  only  as 
one  of  the  several  facts  relied  upon  to  establish 
the  liability  of  each  and  all  said  defendants. 

The  second  assignment  of  «rror  is  that  the 
petition  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendants, 
this  being  one  of  the  grounds  urged  in  the  de- 
murrer to  the  petition.  Under  this  heading 
counsel  for  plaintiff  in  error  argues  that, 
while  It  Is  true  that  parties  who  are  promot- 
ers in  a  supposed  corporation  are  liable  for 
the  debts  contracted  by  that  corporation,  in 
cases  where  no  stock  is  subscribed  and  no 
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funds  placed  in  the  treaBury  for  the  purpose 
of  meeting  Its  obligations,  yet  this  petition 
discloses  the  fact  that  this  corporation  was 
solT^it,  and  that  its  stock  had  been  sold,  and 
this,  we  presume,  raises  the  most  Important 
question  in  this  case,  which  is,  whether  a 
bona  fide  corporation  had  been  fully  formed 
when  the  goods  in  question  were  purchased, 
or  whether  the  action  of  the  defendants 
(platntUts  in  error  here)  \rete  such  as  to 
leave  them  personally  liable  as  promoters  of 
the  enterprise,  for  the  reason  that  a  corpora- 
tion had  not  been  actuaUy  and  legally  com< 
pleted.  The  evidence  shows  plaintiffs  in  er- 
ror 8ub8crit)ed  artlclea  of  incorporation  of 
the  Kansas  Mineral  Devel(^ment  Company, 
and  obtained  a  charter  for  such  company, 
and  that  after  obtaining  such  charter  the  di- 
rectors named  tb»«in  met  and  elected  J.  H. 
Whetstone  president,  J.  J.  Whetstone  as  sec- 
retary, W.  T.  Plckerell  as  treasurer,  J.  P. 
Harris  as  vice  president,  and  W.  M.  Mills  as 
superintendent  and  general  manager  of  said 
corporation;  tliat  the  capital  stock  of  said 
•  company  was  placed  at  $500,000;  and  that 
the  various  incorporatots  of  said  company, 
with  the  possible  exception  of  J.  P.  Harris, 
agreed  that  they  would  subscribe  for  the  cap- 
ital stock  of  said  company  in  various  amounts 
from  $25,000  to  $200,000.  But  the  evidence 
further  shows  that  no  part  of  this  agreement 
for  the  subscription  of  the  stock  was  ever 
carried  oat,  that  no  stock  book  was  ever 
opened,  and  no  stock  in  fact  was  subscribed, 
and  the  petition  allegied  all  these  fiicts.  The 
evidence  further  shows  that  the  plaintiu:  In 
«Tor  Mills  was' given  entire  charge  of  the 
management  of  the  affairs  of  the  plaintiffs  in 
error,  in  connection  with  the  business  trans- 
acted under  the  charter  which  had  been  pro- 
cured. The  geaeral  plan,  as  shown  by  the 
evidence,  was  that  the  Kansas  Mineral  Do- 
vd<9m«it  Omnpany  should  obtain  ccmtrol  of 
the  stock  of  a  corporation  known  as  the  Penn- 
sylvania Oas  &  Mining  Company,  and  thei-e- 
by  obtain  contrtd  of  the  tools  and  leases 
which  were  owned  and  held  by  the  last- 
named  company;  and  without  waiting  to  per- 
fect arrangements,  MlUs,  with  the  consent  of 
all  the  plaintiffs  in  error,  proceeded  to  pros- 
pect upon  the  grounds  cov»ed  by  the  leases 
of  the  Pennsylvania  Gas  &  Mining  Company, 
using  the  tools  of  said  company.  In  the  car- 
rying out  of  these  developments  it  became 
necessary  to  purchase  a  certain  amount  of 
piping  and  similar  material,  and  this  mate- 
rial was  obtained  by  Mills  from  the  defend- 
ant In  error  upon  representations  as  to  the 
financial  standing  of  the  company  and  the 
persons  interested  thorein.  The  evidence 
shows  clearly  that  no  provision  had  been 
made  for  the  payment  of  the  debts  of  the 
Kansas  Mineral  Development  Company,  ex- 
cept as  the  results  of  the  work  itself  might 
pay  them.  The  promoters  of  this  Miterprise 
expected  to  gain  control  of  the  leases  and 
tools  of  the  Pennsylvania  Gas  &  Mining  Com- 
pany by  the  foreclosure  of  the  chattel  mort- 


gage which  had  been  given  by  the  Pennsyl- 
vania Gas  &  Mining  Company  to  Carter 
Bros.,  and  this  mortgage  was  obtained  by  the 
giving  of  the  notes  of  Mills  and  Bryson,  in- 
dorsed by  plaintiff  in  error  J.  H.  Whetstone 
In  fact,  the  full  scope  of  the  scheme  was  that 
the  Kaaeas  Mineral  Development  Company 
was  organized  for  the  purpose  of  buying  out 
the  Pennsylvania  Gas  &  Mining  Comx>any 
and  taking  the  property  of  the  Pennsylvania 
Gas  &  Mining  Company  as  a  basis  for  the 
stock  of  the  Kansas  Mineral  Development 
Company,  and  the  only  provision  which  was 
made  for  the  payment  of  the  Indebtedness 
necessarily  Incurred  for  making  the  pur- 
chase, and  for  labor  and  material  to  carry 
on  the  work,  was  the  erection  of  a  mountain 
of  delusive  hope  as  to  the  result  of  the  ptoa- 
pecting  to  be  done.  The  plaintiff  in  error  J. 
H.  Whetstone  knew  when  the  goods  in  ques- 
tion yrere  purchased.  He  was  present  while 
they  were  still  upon  the  cars  at  the  point  of 
destination.  He  paid  the  freight  at  the  re- 
quest of  Mills.  He  was  present  at  various 
times  while  the  work  was  In  progress  under 
direction  of  Mills,  and  authorized  Mills  to 
procure  what  was  necessary  to  carry  on  the 
work.  The  plaintiff  in  acror  Plckerell  was 
present  at  nearly  all  the  meetings  of  the  di- 
rectors, and  tO(A  part  therein.  The  plaintiff  in 
error  Harris  subscribed  to  the  charts,  and 
permitted  his  name  to  be  used  in  the  gen- 
eral scheme,  and  there  was  sufficient  evi- 
dence to  support  the  claim  that  he  was  to 
receive  as  compensation  for  the  use  of  his 
name  $1,000  of  the  stock  of  said  company. 
The  plaintiff  In  error  Whetstone  procured 
letter  heads  to  be  printed  which  set  forth 
the  officers  of  the  Kansas  Mineral  Develop- 
ment Company,  and  these  were  used  by 
both  Whetstone  and  Mills,  with  the  knowl- 
edge of  Plckerell,  in  their  correspondence, 
and  were  used  by  Mills  in  corresponding 
with  the  defendant  in  errcM:  in  regard  to 
the  goods  in  question.  And,  finally,  when 
the  promoters  of  this  enterprise  found  them- 
selves confronted  with  debts  for  material 
and  labor  which  they  were  unable  to  pay, 
a  meeting  of  the  directors  was  called,  and 
a  motion  carried  that,  of  the  5,000  shares  of 
capital  stock,  4,855°/ij  were  to  .be  issued 
to  W.  M.  MlUs,  who  the  evidence  shows 
was  insolvent,  a  small  part  ot  the  other 
shares  to  parties  who  were  in  no  way  con- 
nected with  the  enterprise,  and  who,  so  far 
as  the  evidence  shows,  never  agreed  to  or 
had  any  knowledge  of  the  issuance  of  such 
shares,  and  one  share  each  to  Bryson,  Plck- 
erell, Harris,  J.  H.  Whetstone,  and  J.  J. 
Whetstone;  bat  none  of  such  shares  were 
actually  issued  or  delivered  to  the  parties 
named,  and  all  of  them  remained  in  the 
stock  book,  and  under  the  charge  and  con- 
trol of  J.  H.  Whetstone,  for  the  purpose,  as 
the  evidence  discloses,  of  securing  him  for 
advances  made  In  carrying  on  the  work. 
It  surely  cannot  be  held  that  this  was  a 
bona  fide  subscription  of  stock.    In  Mining 
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Co.  V.  Settle.  64  Kan.  424,  38  Pac.  483,  It 
Is  held  that,  "while  the  existence  of  a  cor- 
poration dates  from  the  time  of  filing  of 
charter,  it  cannot  be  regarded  as  a  complete 
organization,  authorized  to  transact  business, 
when  the  subscription  boolss  of  the  corpora- 
tion have  not  yet  been  opened,  and  no  stocic 
has  been  subscribed."  And  this,  we  take  It, 
means  a  bona  fide  subscription.  There  can 
be  but  one  conclusion  from  the  evidence  In 
this  case,  and  that  Is,  however  honest  in 
intention  plaintiffs  in  error  may  have  been, 
they  entered  into  a  speculation,  trusting  that 
the  profits  would  be  large  enough  to  repay 
them  toe  the  chances  which  they  took.  They 
advertised  themselves  to  the  business  world 
and  to  the  defendant  in  error  as  being  the  re- 
sponsible parties  in  the  venture,  for  cer- 
tainly the  complete  authority  which  was 
given  to  Mills  made  Ids  statements  in  the 
transaction  of  the  business  in  which  they 
were  engaged  the  statements  of  each  of 
them,  and  the  plaintiffs  in  error  ought  not 
now  to  be  allowed  to  escape  liability  as 
individuals  upon  an  Indebtedness  created  un- 
der such  circumstances.  In  bis  woifc  on 
Private  Corporations,  Mr.  Beach  makes  a 
distinction  between  a  case  where  the  plea 
of  nul  tlel  corx>oration  is  set  up,  in  a  suit 
between  a  corporation  and  a  stockholder,  to 
defeat  an  alleged  liability,'  and  the  case  of  a 
suit  against  individuals  who  claim  exemp- 
tion from  individual  liability  on  the  ground 
of  having  become  a  corporation  under  the 
provisions  of  a  general  statute,  and  he  there 
lays  down  this  rule:  "In  the  latter  case  a 
stricter  measure  of  compliance  with  statu- 
tory provisions  will  be  required  than  in  the 
former.  It  Is  Immaterial  that  the  persons 
attempting  incorporation  have  acted  in  good 
faith,  and  have  actually  carried  on  business 
under  their  supposed  authority  to  act  as  a 
iMdy  corporate."  Beach,  Priv.  Corp.  {  IG. 
And  see,  also.  Kaiser  v.  Bank,  56  Iowa,  104, 
8  N.  W.  772. 

The  plaintiffs  In  error  also  complain  of  the 
ruling  of  the  court  permitting  the  deposition 
of  J.  H.  Whetstone,  with  its  exhibits,  to  be 
read  as  a  written  statentent  of  a  party  to 
the  suit  The  statement  of  a  party  to  an 
action  is  always  competent  to  be  given  In 
evidence  against  him,  and  it  was  for  this 
purpose  only  that  the  deposition  was  offered 
•ind  admitted.  The  exhibits  were  letters 
written  by  J.  H.  Whetstone,  and  were  suf- 
ficiently idratifled.  The  same  objection  was 
made  to  the  introduction  of  the  deposition  of 
J.  J.  Whetstone,  and  the  same  reasoning 
applies  thereto.  It  is  true  that,  as  shown 
by  the  depositions,  the  signatures  of  J.  H. 
Whetstone  and  J.  J.  Whetstone  did  not  ap- 
pear upon  the  deposition;  but  tlie  record 
shows  that  tills  omission  was  by  agreement 
of  counsd,  and  that  the  depositions  were 
admitted  to  be  what  they  purported  to  be. 

Further  objection  was  made  to  several  of 
the  instructions  given  by  the  court  to  the 
jury.     We  do  not  deem  it  necessary  to  give 


these  Instructions  In  full,  but  an  examina- 
tion of  them  convinces  us  that  they  were 
property  given.  Plaintiffs  in  error  complain 
of  the  refusal  of  the  court  to  give  the  eighth 
instruction  requested  by  them.  We  think 
the  instruction  was  properly  refused.  Per- 
ceiving no  errcH:  In  this  case,  the  judgment  is 
affirmed.    All  the  justices  concurring. 


(1  Ku.  App.  346) 

CLARK  et  al.  v.  60IT. 
(Court  of  Aitpeala  of  Kansas,  Southern  Depart- 
ment, E.  D.     Aug.  6,  1885.) 
Action  os  Award — Dbfenses. 
In  defense  ot  an  action  on  an  award,  or 
for  not  performing  an   award,   the  defendant 
may  avail  himself  of  any  material  error  or  de- 
fect apparent  upon  the  face  of  the  award, — such 
as  ezcesa  of  power  by  the  arbitrators,  or  defect 
of  execution  of  power,  as  by  omitting  to  con- 
sider the  matter  submitted. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Anderson  county; 
A.  W.  Benson,  Judge. 

Action  by  Edson  Goit  against  Iiln  J.  Clark 
and  Agnes  M.  Clark,  executrlces  of  W.  P. 
Clark.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

J.  G.  Johnson,  for  plaintiffs  in  error.  Kirk 
&  Bowman  and  Jones  &  Mason,  for  defend- 
ant in  eiTor. 

COLE,  J.  This  was  an  action  brought  by 
the  defendant  In  error,  Edson  G<At,  against 
plaintiffs  in  error,  Liu  J.  Clark  and  Agnes  M. 
Clark,  executrices  of  W.  P.  Claiit,  deceased, 
in  the  district  court  of  Anderson  county,  upon 
an  award  of  arbitrators.  The  district  court 
gave  judgment  in  favor  of  Oolt  for  a  portion 
of  the  award  made,  and  the  said  Lin  J.  Clark 
and  Agnes  M.  Clark,  executrlces,  bring  the 
case  here  for  review.  A  number  of  errors  are 
alleged,  but  all  refer  practically  to  the  same 
point,  namely,  that  the  arbitration  was  void, 
for  the  reason  that  the  arbitrators  did  not 
pass  upon  the  questions  referred  to  them, 
and  for  the  further  reason  that  said  arbitta- 
tMa  considered  matters  which  were  not  re- 
ferred to  them;  and  the  rulings  of  the  court 
complained  of  were  adverse  to  the  plaintiffs 
In  error  at  each  successive  stage  in  the  case, 
whwe  they  sought  to  raise  these  questions. 
For  this  reason,  we  think  these  alleged  errors 
may  all  be  considered  together.  It  Is  a  well- 
known  rule  that  arbitrations  are  favored  by 
the  courts,  and  that  every  intendment  will 
he  made  in  favor  of  sustaining  an  award. 
The  very  fact,  however,  that  with  the  vast 
amount  of  litigation  of  these  latter  days  this 
rule  has  come  to  obtain  so  strongly,  should 
cause  courts  to  see  that  parties  who  do  sub- 
mit their  controversies  to  a  tribunal  of  this 
character  may  feel  that  they  are  to  be  bound 
by  a  decision  of  the  question  or  questions 
submitted  to  such  tribunal,  and  no  further. 

In  this  case,  the  submission  made  by  the 
decedent  of  plaintiffs  In  error  was  as  fol- 
lows: 
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"Exhibit  A. 
"Submission. 

"Know  all  men  that,  in  the  mattw  oi  con- 
troversy between  W.  P.  Clark  and  Edson 
Goit,  concerning  the  amount  of  corn  sold  by 
Parmelia  Hamilton,  by  her  attorney,  J.  R. 
Ahlfeld,  at  Le  Hoy,  Kaa.,  to  the  said  W.  P. 
Clark,  the  same  being  the  amount  of  corn 
raised  on  the  farm  of  Edson  Goit,  in  Rich 
township,  Anderson  county,  during  the  year 
1887,  being  also  the  %  part  of  the  crop  raised 
by  John  Sliawver,  WUliam  Bingham,  Wleland, 
Wallace,  and  Griffln,  and  more  particularly 
deecril>ed  in  a  certified  copy  of  a  bill  of  sale, 
made  and  executed  on  the  11th  day  of  March, 
1887,  by  said  Edson  Goit  to  Parmella  Hamil- 
ton, hereto  attached,  marked  'A,'  said  com 
was  sold  by  said  Parmelia  Hamilton  to  said 
Clark,  according  to  the  terms  of  a  certain 
contract,  executed,  on  the  12th  day  of  Septem- 
ber, 1887,  by  said  W.  P.  Clark  and  Parmelia 
Hamilton,  and  hereto  attached,  marked  'B.' 
That  said  "W.  P.  Clark  and  Edson  Goit  hereby 
submit  said  controversy  to  the  arbitration  of 
George  Sinclair,  J.  W.  Garrison,  and  Jonathan 
Davis.  The  said  award  shall  i>e  In  writing, 
under  the  hands  of  the  said  arbitrators,  ready 
to  be  delivered  to  said  paities  on  or  before 
the  first  day  of  April  next  And  it  Is  further 
stipulated  that  the  said  parties  shall  each  pay 
his  own  witnesses,  and  that  the  money  paid 
to  the  arbitrators  and  the  Justice  of  the  peace 
shall  be  equally  divided,  or  paid  by  said  W. 
P.  Clark  and  Edson  Goit,  each  one-half.  That 
said  award  shall  in  ail  things,  by  us,  and  each 
of  us,  be  well  and  faithfully  kept,  observed, 
and  performed.     Edson  Goit    W.  P.  Clark. 

"In  presence  of  B.  R.  Porter,  J.  P. 

"The  claims  submitted  by  the  parties  are  aa 
follows— First,  as  to  the  validity  of  the  sale 
to  Parmelia  Hamilton  by  Edson  Goit;  second, 
the  amount  of  corn  to  be  accounted  for  by  W. 
P.  Clark;  third,  damages  to  the  farm  by  rea- 
son of  pasturing  on  stalk  fields.  Edson  Goit 
W.  P.  Clark." 

And  such  part  of  Exhibit  A,  referred  to  in 
said  submission,  as  is  applicable  herein,  was 
as  follows: 

"A. 

"Know  all  men  by  these  presents  that  I, 
Edson  Goit,  of  Anderson  county,  Kansas, 
bnve  this  day  sold,  and  by  these  presents  do 
j-ell  and  convey,  unto  Parmelia  Hamilton,  of 
Le  Roy,  Coffey  county,  Kansas,  the  following 
personal  property,  to  wit,  one  bay  horse  (geld- 
ing), six  years  old,  about  fifteen  hands  high; 
one  bay  horse  (gelding),  eight  years  old,  about 
sixteen  hands  high;  also  one  bay  mare,  seven 
years  old,  about  fifteen  and  a  half  hands  high; 
also  one-third  of  the  corn,  and  all  my  share 
of  the  millet,  to  be  grown  the  coming  season 
upon  the  north  half  of  section  4,  Tp.  23,  range 
21,  in  said  Anderson  county,  Kansas,  known 
as  the  'E<dson  Goit  Farm.'  The  consideration 
of  this  transfer  being  the  sum  of  one  hundred 
and  fifty  dollars.  Now,  if  the  said  Goit  shall 
pay,  or  cause  the  said  sum  of  one  hundred 


and  fifty  dollars  to  be  paid,  on  or  before  the 
11th  day  of  S^tember,  1887,  and  the  interest 
thereon,  then  this  sale  shall  be  null  and  void; 
otherwise  to  be  In  full  force  and  effect.  Wit- 
ness my  hand,  this  11th  day  of  March,  18S8. 
Edson  Goit 
"Witness:  J.  P.  Shlvely.  Victor  Parsley." 
Exhibit  B,  referred  to  in  said  submission, 
was  as  follows: 

"B. 

"Contract  entered 'into  this  day  between  J. 
B.  Ahlfeld,  attorney  for  Mrs.  Parmelia  Hamil- 
ton, of  Le  Roy,  and  W.  P.  Clark,  of  Kincald, 
Kansas,  as  follows,  to  wit:  That  said  J.  R. 
Ahlfeld,  attorney,  has  sold  and  conveyed,  by 
bill  of  sale,  to  said  Clark  the  right,  title,  and 
Interest  of  Edson  Goit  in  the  crops  of  com 
and  millet  raised  this  year  of  1887  on  the  farm 
of  said  Qoit,  in  Rich  township,  Anderson 
county,  Kansas,  said  interest  being  the  land- 
lord's part,  or  the  one-third  part,  of  the  crops 
raised  by  Bingham,  Wallace,  Griffln,  Shawver, 
and  Wleland,  renters  on  said  farm.  That  the 
corn  shall  be  estimated  as  follows,  by  a  disin- 
terested person,  selected  by  the  parties,  to  se- 
lect shocks  of  com  in  different  parts  of  the 
field,  according  to  his  Judgment;  the  com  so 
selected  to  be  husked  and  weighed,  which 
number  of  bushels  shall  be  taken  as  an  aver- 
age of  the  whole  number  of  bushels  sold  to 
said  Clark;  the  price  paid  being  25  cents  per 
bushel.  The  millet  to  be  $2  per  ton  If  in 
good  condition,  the  average  to  be  made  by 
Davidson  Wood,  of  Rich  township.  The  said 
Parmelia  Hamilton  guaranties  the  peaceable 
possession  of  said  crops  of  corn  and  millet  to 
said  W.  P.  Olaik,  as  per  the  conditions  of  this 
contract  The  payments  to  be  made  as  fol- 
lows: Three  hundred  and  seventy-eight  and 
*Vioo  dollars,  cash  in  hand;*  the  balance  to 
be  iMid  when  estimate  Is  made;  and,  further, 
the  estimate  is  to  be  made  on  or  l)efore  the 
first  day  of  December,  1887.  Parmelia  Ham- 
ilton (by  b&e  attorney,  J.  B.  Ahlfeld).  W.  P. 
Olarit," 

The  petition  of  plaintiff  alleged  that  the 
parties  to  such  submission  submitted  the 
dispute  therein  named  to  three  arbitrators, 
who  are  named  in  said  petition;  and  alleged 
that  an  award  was  made  in  favor  of  Goit  by 
said  arbitrators,  and  a  refusal  upon  the  part 
of  the  decedent  Clark  to  perform  such 
award;  and  prays  for  judgment  upon  such 
award.  There  was  attached  to  the  amended 
petition  upon  which  this  cause  was  tried 
copies  of  the  submission,  together  with  the 
exhibits  therein  referred  to,  and  also  copies 
of  the  bond  executed  by  the  parties  to  such 
submission,  and  of  the  award  made  by  the 
arbitrators,  which  award  was  as  follows: 

"To  whom  all  these  presents  shall  come. 
That  the  matter  in  controversy  existing  be- 
tween W.  P.  Clark  and  Edson  Goit  as  by 
their  submission  in  writing,  bearing  date  of 
tlie  26th  day  of  March,  A.  D.  1888,  more  fully 
appears,  was  submitted  to  George  Sindair, 
J.  W.  Garrison,  and  Jonathan  Davis,  as  arbl- 
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trators.  The  said  arbitrators,  being  duly 
ETvom,  according  to  law,  and  having  heard 
the  proofs  and  allegations  of  the  partiee, 
and  examined  the  matter  in  controTersy  by 
them  submitted,  do  make  this,  their  award: 
First.  We  find  that  E.  Goit  sold  to  W.  P. 
Clark  all  of  his  com,  including  sod  com  and 
corn  grown  by  renters,  grown  on  his  (Golfs) 
farm,  in  Rich  township,  Anderson  county, 
Kansas,  In  the  year  1887,  for  30  cents  per 
bushel,  except  300  bushels,  as  by  letter  of 
said  Goit  to  Clark  dated  September  5,  1887. 
We  further  find  that  said  Goit  had  3,145 
bushels  of  com,  of  which  amount  said 
Clark  accounts  for  2,831  bushels,  leaving 
314  bushels  unaccounted  for  to  Goit,  14 
bushels  of  which  is  to  be  accounted  for  at  30 
cents  per  bushel,  and  300  bushels  In  com  oe 
its  equivalent,— makiug  in  all,  to  be  ac- 
counted for  by  Clark  to  Goit,  2,845  bushels, 
at  30  cents  per  bushel;  amount  $853.50.  We 
further  find  Clark  had  of  Goit  16  and  % 
tons  of  millet  hay,  valued  at  $2.50  per  ton, 
amounting  to  forty-one  and  "/loo  ($41.68). 
Second.  We  find  due  from  Ciarii  to  Goit  re- 
bate on  money  paid  by  said  W.  P.  Clark, 
on  order  of  said  E.  Goit,  to  Parmelia  Hamil- 
ton,—paid,  $373.45;  less  rebate,  $35.  Third. 
We  find  the  amount  had  of  Goit  by  Clark  to 
be  $930.16.  Fourth.  Paid  by  W.  P.  Clark  to 
Parmelia  Hamilton,  by  order  of  E.  Goit, 
$378.46.  Amount  paid  Roy  Sargent  by  Clark, 
en  Goit's  order,  $26.  Total  paid  Goit  by 
Clark,  $404.45—930.16,  leaving  W.  P.  Clark 
debtor  to  E.  Goit  in  the  sum  of  five  hundred 
and  twenty-five  and  'i/i«o  dollars  ($525.71), 
and  the  above-mentioned  three  hundred  (300) 
bushels  of  com,  or  its  equivalent  Signed, 
this  28th  day  of  March,  1888.  J.  H.  Davis, 
Chairman  Board  of  Arbitrators.  J.  W.  Gar- 
rison.   George  Sinclair." 

A  motion  to  make  such  petition  more 
definite  and  certain,  and  a  general  demur- 
rer to  said  petition,  were  successively  over- 
ruled, whereupon  an  answer  was  filed,  set- 
ting forth  In  substance  that  the  only  matters 
submitted  to  said  arbitration  were  the  dis- 
pute concerning  the  amount  of  com  which 
had  been  sold  by  Edson  Goit  to  Parmelia 
Hamilton,  and  then  sold  by  Parmelia  Hamil- 
ton to  W.  P.  Clark,  and  as  to  the  damage 
done  Golfs  farm  by  .reason  of  the  same 
having  been  pastured;  and  alleging  that  the 
arbitrators  appointed  by  said  submission 
wholly  disregarded  the  articles  of  submis- 
sion so  made,  that  the  said  Clark  had  at  all 
times  dissented  from  the  award,  and  that 
the  said  Goit  ought  not  to  be  permitted  to 
maintain  his  action,  for  the  reason  that  the 
amended  petition  of  said  Goit  did  not  state 
facts  sufflcl^it  to  constitute  a  cause  of  ac- 
tion. And,  a  reply  having  been  filed,  con- 
taining a  general  denial  of  the  allegations 
contained  in  the  answer  which  were  incon- 
sistent with  the  allegations  In  the  petition, 
the  cause  came  on  for  hearing  before  the 
court,  the  parties  having  waived  a  jury; 
whereopon   the  plai&titCB  in  error  filed  a 


motion  for  Judgment  on  the  pleadings,  which 
was  by  the  court  overruled,  as  well  as  an 
objection  then  made  by  said  plaintiffs  in 
error  to  the  introduction  of  any  evidence  by 
the  defendant  In  error;  and  thereupon  the 
said  Goit  introduced  his  evidence,  as  fol- 
lows: the  award,  submission,  and  bond,— and 
rested  his  case.  And,  a  demurrer  to  the 
evidence  filed  by  the  plaintiffs  In  error  hav- 
ing been  overruled.  Judgment  was  rendered 
in  favor  of  the  defendant  In  error,  upon 
said  award,  for  the  stun  of  $484.05.  A  motion 
for  a  new  trial,  setting  forth  all  the  statu- 
tory grounds  applicable,  was  duly  filed,  and 
upon  the  hearing  thereof  was  overruled. 

The  one  question  for  decision  is  whether 
the  trial  court  erred  in  overruling  the  sev- 
eral objections  made  to  the  award  of  the 
arbitrators;  and  the  first  point  which  claims 
our  attention  In  the  decision  of  that  question 
Is,  what  differences  were-  submitted  to  the 
arbitrators,  as  shown  by  the  record  of  such 
submission?  It  appears,  plainly,  from  the 
submission,  that  a  controversy  existed  be- 
tween Clatk  and  €rOlt  concerning  the  amount 
of  com  sold  by  one  Parmelia  Hamilton  to 
said  Clark,  and  this  corn  Is  particularly 
described  as  being  the  amount  of  com  raised 
on  the  farm  of  Goit  in  Rich  township,  An- 
derson county,  In  1887,  and  further  de- 
scribed as  the  one-third  part  of  the  crop 
raised  by  certain  tenants  named  in  said 
submission  and,  more  particularly  described 
In  Exhibit  A,  attached  to  such  submission, 
as  one-third  of  the  com  grown  on  the  north 
half  of  section  4,  township  23,  range  21,  In 
Anderson  county.  So  far  as  the  record 
shows  this  com  was  transferred  by  bill  of 
sale  by  Goit  to  Parmelia  Hamilton,  to  secure 
an  indebtedness  of  $150,  and  whatever  in- 
terest Parmelia  Hamilton  had  was  after- 
wards transferred  to  Clark;  and  the  claims 
submitted  by  the  parties  to  the  arbitration 
were— First,  as  to  the  validity  of  the  sale 
to  Hamilton  by  Goit;  and,  second,  the  amount 
of  com  to  be  accounted  for  by  Clark. 
Obviously,  this  "amount  of  com  to  be  ac- 
counted for  by  Clark"  was  that  referred  to 
in  the  transfer  of  Goit  to  Hamilton,  and 
Hamilton  to  Clark;  and  It  certainly  must  be 
held  that  the  two  questions  with  regard  to 
the  com  stated  at  the  close  of  the  submis- 
sion were  but  succinct  statements  of  that 
which  had  been  more  fully  set  forth  in  the 
articles  of  submission;  and,  when  the  arbi- 
trators had  determined,  from  the  evidence 
adduced  before  them,  what  the  amount  of 
com  was  which  had  been  transferred  from 
Goit  to  Hamilton  and  from  Hamilton  to 
Clark,  their  powers  ceased  upon  that  sub- 
ject; for  that  was  the  only  dispute  concern- 
ing com  which  the  parties  agreed  they 
might  settle.  Nowhere  in  the  submission 
does  it  appear  that  the  arbitrators  were 
delegated  the  power  to  compute  any  amount 
of  money  due  from  one  party  to  the  sul>- 
misslon  to  the  other,  nor  to  hear  evidence 
in  regard  to,  or  fix  the  price  to  be  paid  by. 
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either  party  to  the  sabmissloD  for  the  prop- 
erty named  therein;  nor  were  they  glyen 
any  permission  to  settle  the  accounts  exist- 
ing between  said  parties.  They  were  simply 
to  decide  two  qnestions,  so  far  as  relates  to 
any  matter  here  in  dispute— First,  as  to  the 
validity  of  a  certain  sale;  and,  second,  the 
amount  of  com  transferred  by  such  sale, 
and  to  be  accounted  for  by  Glark.  The 
counsel  for  defendant  In  error  argues  that 
the  real  question  for  decision  was:  "How 
much  does  Clark  owe  Gdt  for  com?"  But 
this,  we  take  It,  is  not  a  proper  deduction 
from  the  articles  of  submission.  Price  or 
money  is  nowhere  mentioned,  and  it  is  rea- 
sonable to  presume  that,  while  Clark  might 
have  been  perfectly  wUIlng  for  arbitrators 
to  decide  the  one  disputed  question,  be  was 
not  willing  to  submit  all  the  existing  ac- 
counts between  himself  and  Goit  to  such  a 
tribunal;  for,  if  he  had  been,  the  articles  of 
submission  would  hare  been  general,  and 
not  specifically  confined  to  the  one  question 
as  they  were.  It  is  plain,  from  the  rec<»xl, 
that  the  real  question  In  dispute  between. 
the  parties  was  not  i>assed  upon  at  all;  for 
the  award  specifically  sets  forth  that  the 
com  for  which  Goit  was  permitted  to  re- 
cover was  sold  by  GcAt  direct  to  Clark,  by 
letter  dated  September  5,  1887.  In  defense 
to  an  action  on  an  award,  or  tor  not  per- 
forming an  award,  the  defendant  may  avail 
himself  of  any  material  error  or  defect  ap- 
I>arent  on  the  face  of  the  award,  such  as 
excess  of  power  by  the  arbitrators,  defect 
of  execution  of  power,  as  by  omitting  to 
consider  a  matter  submitted.  2  GreenL  £v. 
{  78.  In  Morse,  Arb.  345,  it  is  laid  down 
that  the  rule  undoubtedly  Is  that  the  failure 
to  pass  upon  all  the  matters  submitted  is  fatal 
to  the  whole  award,  rendering  it  void;  and 
this  doctrine  not  only  existed  in  the  earlier 
cases,  but  has  been  held  to  be  the  correct 
one  by  the  more  modern  decisions.  See 
Canfleld  v.  Insurance  Co.,  55  Wis.  419,  13 
X.  W.  252;  Amos  v.  Buck,  75  Iowa,  651,  37 
N.  W.  118.  It  is  further  urged  by  counsel 
for  defendant  in  error  that,  at  the  time  the 
answer  was  filed  in  the  trial  court,  it  was 
□either  the  time  nor  place  to  object  to 
an  award  on  the  grounds  that  the  arbitra- 
tors had  wholly  disregarded  the  matter  sub- 
mitted to  them  and  had  refused  to  consider 
matters  submitted  to  them  for  their  con- 
sideration; and.  In  support  of  this  position, 
counsel  cites  Anderson  v.  Beebe,  22  Kan. 
768,  and  Weir  v.  West,  27  Kan.  650,  where 
the  doctrine  is  laid  down  that  the  award 
stands  as  the  verdict  of  a  Jury,  and  that,  if 
the  defeated  party  has  objections,  he  must 
file  them  as  he  would  file  a  motion  for  a  new 
trial  after  verdict  The  opinions  in  both 
these  cases  were  written  by  Justice  Brewer, 
and  we  fully  agree  with  counsel  that  they 
were  entitled  to  much  weight  at  the  hands 
of  this  court.  Both  cases  lay  down  the 
same  doctrine,  and  both  were  cases  where 
the    articles    of    submission    contained    an 


agreement  that  the  award  should  be  made 
a  rule  of  court.  A  careful  examination 
clearly  convinces  us  that  the  doctrine  there 
announced  was  never  Intended  to  apply  to 
a  case  like  the  one  at  bar;  for,  In  the  latter 
case,  after  stating  the  facts  and  announcing 
the  rule  above  quoted,  Justice  Brewer  says, 
at  page  653:  "In  this,  of  course,  we  refer 
to  these  arbitrations  In  which  it  is  express- 
ly stipulated  that  the  submission  shall  lie 
made  a  rule  of  the  court  For  it  appears, 
from  section  1  of  said  chapter,  two  kinds  of 
arbitrations  are  provided  for,— one,  in  which 
the  submission  is  to  be  made  a  rule  of  court: 
and  the  other,  in  which  no  such  Judicial 
proceeding  is  contemplated."  And  again,  at 
page  655,  in  the  same  opinion,  the  following 
language  is  used:  "We  desire  to  repeat  in 
conclusion,  that  the  remarks  we  have  made 
in  reference  to  these  objections  apply  only 
to  a  case  in  wbJch,  by  express  stipulation, 
the  submission  is  to  be  made  a  rule  of  court, 
and  In  which  the  arbitration  is  had,  the 
award  made  and  filed  in  the  court,  in  pur- 
suance to  the  stipulation,  and  In  which  one 
of  the  parties  thereto,  Instead  of  seeking  a 
direct  review  In  the  court  seeks  to  chal- 
lenge it  in  a  collateral  way  and  have  it  de- 
clared absolutely  void.  The  proceedings, 
where  they  have  advanced  so  far  as  the 
filing  of  an  award,  in  a  court  of  general 
Jurlsdlcticm,  In  accordance  with  the  terms 
of  the  stipulaticm,  have  become  the  pro- 
ceedings of  the  court  The  parties,  by  sign- 
ing the  submission,  have  submitted  them- 
selves to  the  jurisdiction  of  the  court;  and, 
if  the  controversy  Is  one  of  which  the  court 
can  take  Jurisdiction,  it  had  jurisdiction  both 
of  the  parties  and  the  subject-matter.  Then, 
notwithstanding  errors  appear  In  the  prog- 
ress of  those  proceedings,  they  cannot  in 
any  collateral  action  be  held  absolutely 
void." 

Whatever  errors  may  have  transpired  can 
be  reviewed  and  corrected  only  by  direct 
proceedings  in  error.  In  the  case  at  bar, 
there  was  no  agreement  that  the  award 
should  be  made  a  rule  of  court,  and  there- 
fore it  was  impossible  for  the  court  to  obtain 
jurisdiction,  either  of  the  persons  or  the 
subject-matter.  It  was  only  through  an  ac- 
tion brought  upon  the  award,  and  the  service 
of  summons  in  that  action,  that  the  court 
obtained  jurisdiction.  It  is  plain,  from  the 
above  decisions,  that  the  rule  contended  for 
by  counsel  for  defendant  in  error  has  no 
force  in  this  case.  It  follows,  from  the 
above  reasoning,  that  the  award  made  in 
this  case  was  void,  and  that  the  district 
court  erired  In  sustaining  the  same.  The 
Judgment  of  the  trial  court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
district  court  to  render  judgment  upon  the 
pleadings  in  favor  of  the  plaintiffs  in  error. 

DENNISON,  J.,  concurring.  JOHNSON, 
P.  J.,  having  been  of  counsel,  took  no  part 
in  this  case. 
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REESB  T.  RICE. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Aug.  6,  1885.) 

Sufficiency  or   Case   Uade  —  Aherobuent  or 

SUEIIIFF. 

1.  Where  a  case  made  contains  in  chrono- 
logical order  the  pleadings,  motions,  evidence, 
judgment,  and  at  the  conclusion  of  the  case  thus 
made  contains  the  following  statement':  "And 
these  are  all  the  processes,  pleadings,  motions, 
proceedings,  evidence,  rulings,  decisions,  de- 
crees, ordeiB,  judgment,  exceptions,  journal  en- 
tries, and  constitute  and  complete  the  entire 
record,"  and  the  judge  allows,  settles,  and  signs 
the  same,  it  implies  that  all  the  statements 
therein  are  true,  and  it  presents  the  entire  pro- 
ceedings of  the  court  helow,  so  that  it  is  review- 
able in  the  appellate  court 

2.  The  provisions  of  section  472,  c.  80,  Gen. 
St.  18S9,  for  amercement  of  a  sheriff  for  failure 
to  return  an  execution  within  60  days,  is  highly 
penal  in  its  character,  and  he  who  would  avail 
himself  of  the  remedy  by  amercement  must 
bring  himself  strictly  both  within  the  letter  and 
spirit  of  the  law. 

3.  The  execution  must  conform  strictly  to 
the  judgment  rendered.  When  the  execution 
commands  the  sheriff  to  collect  a  sum  in  ex- 
cess of  that  named  in  the  judgment,  the  sheriff, 
in  a  proceeding  to  amerce  him  for  a  failure  to 
return  the  same  within  60  days,  as  required  by 
law,  will  be  relieved  from  the  penalty  or  from  a 
judgment  of  amercement. 

4.  Where  an  execution  is  directed  to  the 
sheriff  of  any  county  in  this  state  other  than  the 
one  in  which  it  is  issued,  the  same  may  be  re- 
turned through  the  United  States  mail;  and  if 
the  sheriff,  after  having  performed  all  that  is 
required  of  him,  in  an  attempt  to  execute  the 
same  makes  out  a  certificate  of  his  doings  there- 
under, dates  the  same,  and  has  the  clerk  of  the 
district  court  of  his  county  enter  the  return 
on  his  execution  docket,  and  he  then  deposited 
the  same  in  the  United  States  post  office,  ad- 
dressed to  the  clerk  of  the  court  where  it  is  is- 
sued, a  sufficient  time  before  the  return  day  for 
it  to  reach  the  office  of  the  clerk  issuing  the 
same,  and  it  fails  to  reach  the  office  of  the 
clerk  who  issued  it  on  or  before  the  return  day 
thereof,  the  sheriff  is  not  liable  for  amercement 
or  penalty. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Osage  county; 
William  Thompson,  Judge. 

Proceedings  by  motion  for  amercement  by 
jr.  W.  Rice  against  Simon  Reese,  sberiff. 
From  a  Judgment  for  movant,  defendant 
brings  error.     Reversed. 

On  the  2d  day  of  Dccemb^,  1880,  J.  W. 
Rice  recovered  a  judgment  In  the  district 
court  of  Osage  county,  Kan.,  against  O.  D. 
Couch,  F.  H.  Jenness,  and  S.  M.  Land  for 
the  sum  of  $1,527.70  debt,  and  the  further 
sum  of  $118.63  as  costs  of  said  action;  that 
said  judgment  of  $1,527.70  draw  interest  at 
the  rate  of  7  per  cent,  per  annum  from  the 
date  of  said  Judgment.  On  the  7tb  day  of 
April,  1890,  the  clerk  of  the  district  court  of 
Osage  county  issued  an  execution  on  said 
Judgment  directed  to  Simon  Reese,  the  sher- 
iff of  Bourbon  county,  Kan.,  returnable  in 
60  days  from  the  date  of  its  issue,  and  was 
received  at  the  office  of  said  clerk  of  the 
court  on  the  12th  day  of  June,  1890.  On 
the  4th  day  of  February,  1891,  J.  W.  Rice 
filed  a  motion  In  the  office  of  the  district 
clerk  of  Osage  county,  Kan.,  to  amerce  Si- 


mon Reese,  sheriff  of  Bourbon  county,  Kan., 
and  notice  was  duly  served  on  said  Simon 
Reese  of  the  filing  of  said  motion  and  the 
pendency  of  the  proceedings  for  his  amerce- 
ment. At  the  March  term,  1S91,  said  motion 
was  heard,  and  the  motion  was  sustained, 
and  Judgment  was  rendered  against  the 
sheriff  for  $1,963.24,  to  which  Judgment  Si- 
mon Reese  duly  ecc^ted,  and  files  his  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  Reese  duly  excepted,  and  brings  the 
matter  to  this  court  for  a  review. 

C.  E.  Cory,  for  plaintiff  in  error.     Brad- 
ford &  Huron,  for  defendant  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
Defendant  in  error  contends  that  the  record 
in  this  case  does  not  contain  sufficient  facts 
for  this  court  to  review  the  proceedings  of 
the  court  below.  The  case  made  contains 
the  motion  to  amerce  the  sheriff,  the  service 
on  him  of  said  motion,  the  motion  of  the 
sheriff  and  affidavit  to  dismiss,  the  evidence 
on  the  hearing  of  the  motion,  the  order  of 
the  court  sustaining  the  motion  to  amerce. 
Judgment  for  amercement,  motion  for  a  new 
trial,  the  order  of  the  court  overruling  the 
same,  concluding  with  the  following  state- 
ment: "These  are  all  the  processes,  plead- 
ings, motions,  proceedings,  evidence,  rulings, 
decisions,  decrees,  orders,  Judgment,  excep- 
tion. Journal  entries,  and  constitute  and  com- 
plete the  entire  record,"  and  the  certificate  of ' 
the  judge  shows  that  the  attorneys  for  both 
parties  were  present  at  the  settlement,  allow- 
ance, and  signing  of  the  case,  and  the -certifi- 
cate of  the  judge,  inter  alia,  contains  the  fol- 
lowing: "The  within  and  foregoing  is  by  me 
settled  and  allowed  and  signed  as  a  full  and 
correct  case  made  so  far  as  the  same  is  nec- 
essary to  present  the  errors  complained  of  by 
Simon  Reese,  defendant,  and  the  same  is  a 
true  and  correct  history  of  said  case  for  the 
purposes  aforesaid."  This  case  was  made 
within  the  time  allowed  by  the  court,  and 
sei'ved  on  the  defendant  in  error,  and  was 
settled,  allowed,  and  signed  by  the  judge  in 
the  presence  of  attorneys  for  lx>th  parties, 
and  we  think  that  it  contains  all  that  is  nec- 
essary to  enable  this  court  to  review  the  pro- 
ceMings  of  the  court  below.  The  criticism 
of  counsel  is  that  the  certificate  of  the  judge 
does  not  contain  the  statement  that  the  case 
made  contains  all  the  evidence  and  rulings 
and  Judgment  of  the  trial  court  Where  the 
case  made  contains  what  purports  to  be  the 
pleadings,  evidence,  and  proceedings  on  the 
trial  of  the  case,  and  at  the  conclusion  con- 
tains a  statement  that  it  does  contain  ail  of 
the  evidence  and  all  other  proceedings  had 
on  the  trial  of  the  case,  and  the  judge  set- 
tles, allows,  and  signs  the  same,  it  imports 
the  truthfulness  of  the  statements  contained 
therein,  and  does  not  require  the  certificate 
of  the  Judge  that  it  does  contain  the  proceed- 
ings on  the  trial.  It  is  also  insisted  that  the 
record  is  not  attested  by  the  clerk  of  the 
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court  with  the  seal  attached.  The  attestation 
of  the  clerk  la  aa  follows:  "The  foregoing 
case  made  is  hereby  attested  and  authenti- 
cated by  the  cleric  of  said  court  under  the 
seal  thereof,  in  accordance  with  the  forego- 
ing order  of  the  judge  of  said  court  who  tried 
said  cause.  Witness  my  hand  and  seal  of 
said  court  this  2d  day  of  June,  1891.  W.  D. 
Wells.  Clerk  of  the  District  Court,  Usage 
Coun^,  Kansas;"  and  the  seal  of  the  court 
is  attached  thereto.  This  is  a  sufflcieut  at- 
testation of  the  case.  The  particular  objec- 
tion of  the  counsel  in  his  argument  in  the 
case  is  that  the  seal  of  the  court  is  not  at- 
tached, to  the  attestation  of  the  clerk,  bat 
upon  an  Inspection  of  the  record  we  find 
ttiat  the  impression  of  the  seal  is  plainly  visi- 
ble upon  the  paper. 

This  was  a  proceeding  in  the  court  below  to 
amerce  Simon  Reese,  sheriff  of  Bourbon  coun- 
ty, for  Ills  failure  to  return  an  execution  is- 
sued on  the  7th  day  of  April,  1890,  returnable 
in  60  days  from  the  date  of  its  issue.  The 
sheriff  indorsed  his  return  upon  the  execu- 
tion as  follows:  "Received  this  writ  this  8th 
day  of  April,  A.  D.  1890,  and  pursuant  to  the 
command  thereof  I  made  diligent  search  and 
inquiry  for  property  belonging  to  the  within- 
named  defendants  in  my  county,  but  did  not 
And  any  such  property  in  my  county  on  which 
to  levy  to  make  the  within  judgment  and 
costs.  I  therefore  return  this  execution  not 
satisfied  for  want  of  such  property  on  which 
to  levy.  Witness  my  band  this  4th  day  of 
June,  1890."  There  is  also  indorsed  on  the 
execution  the  following:  "Filed,  April  8th, 
ISiK).  J.  B.  Bayless,  Clerk  Bourbon  Count}-. 
Ex  foreign  Doc.  A.,  page  34."  "Piled  and  re- 
turned. Entered  this  4th  day  of  June.  J.  B. 
Bayless,  Clerk  Bourbon  Comity,  Kansas." 
Section  475,  c.  80,  Gen.  St.  18!-9,  reads:  "When 
an  execution  is  issued  to  the  sheriff  of  any 
county  other  than  that  in  which  judgment 
was  rendered,  the  sheriff  after  .indorsing  the 
date  of  its  receipt  thereon  shall  deliver  the 
same  to  the  clerk  of  the  district  court  of  his 
county,  who  shall  thereupon  enter  the  same 
in  the  execution  docket  in  the  same  manner 
as  if  it  had  issued  from  the  court  of  which  he 
is  clerk;  and  before  the  sheriff  shall  return 
any  such  writ  he  shall  cause  his  return  to 
be  entered  in  like  manner."  Section  476: 
"AVhen  execution  shall  be  issued  in  any 
county  in  this  state,  and  directed  to  tne 
sheriff  or  coroner  of  another  county,  it  shall 
be  lawful  for  such  sheriff  or  coroner  hav- 
ing the  execution,  after  having  discharged 
ail  the  duties  required  of  him  by  law,  to 
enclose  such  execution,  by  mail,  to  the  cleric 
of  the  court  who  Issued  the  same.  On 
proof  being  made  by  such  sheriff  or  coroner, 
that  the  execution  was  mailed  soon  enough 
to  have  reached  the  office  where  It  was  is- 
sued within  the  time  prascribed  by  law,  the 
sheriff  or  coroner  sliall  not  be  liable  for  an 
amercement  or  penalty  If  it  do  not  reach 
the  office  in  due  time."  The  return  indorsed 
on  this  writ  by  the  sheriff,  and  the  entry 


made  by  the  clerk  of  the  district  court  of 
Bourbon  county,  and  the  affidavit  of  Simon 
Reese  establish  prima  facie  that  this  writ 
was  returned  within  60  days  from  its  date, 
so  the  burden  of  showing  that  It  was  not 
returned  within  the  time  stated  In  the  writ 
was  thrown  upon  J.  W.  Bice,  and  the  only 
evidence  offered  to  prove  that  fact  was 
that  of  the  clerk  of  the  district  court  of 
Osage  county,  in  which  he  states  that  he 
did  not  receive  it  at  his  office  until  the 
12th  day  of  June,  but  when  it  was  received 
it  had  the  indorsement  written  thereon, 
showing  just  wliat  the  sheriff  had  done  un- 
der the  execution.  Also  a  certain  envelope 
was  introduced  in  evidence,  over  the  objec- 
tion of  the  attorney  for  Reese,  in  which  the 
execution  was  returned,  having  the  post- 
mark tliat  it  was  posted  in  the  United  States 
post  office  at  Ft  Scott,  Kan.,  on  the  11th 
day  of  June,  but  this  cannot  overcome  the 
return  Indorsed  on  the  writ,  the  indorse- 
ment of  the  return  of  the  clerk  of  the  dis- 
trict court  of  Bourbon  county,  and  the  sworn 
statement  of  Reese  that  it  was  mailed  on  the 
same  day  that  the  return  was  indoirsed  on 
the  execution,  and  tliat  the  return  was  made 
on  the  day  it  bears  date.  While  it  is  ordi- 
narily true  that,  where  the  trial  court  has 
found  a  matter  of  fact  from  testimony  be- 
fore it,  a  reviewing  court  will  seldom  re- 
verse the  case  where  it  depends  upon  the 
fact  found  by  the  court  on  evidence;  but 
this  proceeding  is  not  In  the  nature  of  a 
trial  in  the  court  where  the  party  is  en- 
titled to  a  trial  by  a  jury,  but  is  a  sum- 
mary proceeding  under  the  statute  for  an 
official  delinquefncy.  Section  472,  c.  80,  reads: 
"If  any  sheriff  •  •  •  shall  neglect  to  re- 
turn any  writ  of  execution  to  the  proper 
court  on  or  before  the  return  day  thi»reot 
•  •  •  such  sheriff  •  •  •  shall  on  mo- 
tion In  court  and  two  days  notice  thereof 
in  writing  be  amerced  in  the  amount  of  sal<l 
debt,  damages  and  costs,  with  ten  per  cent, 
thereon  to  and  for  the  use  of  the  said  plain- 
tiff or  defendant,  as  the  case  may  be.". 
This  statute  is  highly  penal  in  its  provisions. 
It  is  therefore  to  be  strictly  complied  with; 
and  it  is  incumbent  on  the  party  seeking  to 
enforce  its  provisions  to  make  a  case  clear- 
ly within  the  letter  and  spirit  of  the  stat- 
ute, which  we  do  not  think  was  done  in 
this  case.  The  only  delinquency  complained 
of  against  the  sheriff  was  a  failure  to  return 
the  execution  issued  by  the  clerk  of  the 
district  court  of  Osage  county,  Kan.,  dated 
the  7th  day  of  April,  1890,  returnable  in  CO 
days  from  its  date.  This  execution  was  is- 
sued on  a  judgment  rendered  by  the  dis- 
trict court  of  Osage  county  on  the  2d  day 
of  December,  1889,  in  a  case  in  which  J. 
W.  Rice  was  plaintiff  and  J.  B.  Gamble,  S. 
M.  Land,  Samuel  Emboli,  L.  P.  Cochran,  F. 
H.  JennesR,  O.  D.  Couch,  O.  D.  Couch  and 
F.  II.  Jenncss.  under  the  firm  name  and 
style  of  O.  D.  Couch  &  Co.,  were  defendants, 
and  judgment  rendered  against  O.  D.  Couch, 
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F.  H.  Jenness,  and  S.  M.  Land  for  the  snm 
of  $1,527.70  and  the  costs  of  the  actlou, 
taxed  at  1118.63,  and  that  the  judgment  for 
$1,527.70  bear  interest  from  date  at  the 
rate  of  7  per  cent  per  annum,  the  execution 
Issued  and  placed  in  the  hands  of  Simnu 
Reese  as  sheriff  to  execute  it,  as  follows: 
"Whereas,  J.  W.  Rice  on  the  2d  day  of 
December,  1889,  recovered  a  Judgment  be- 
fore the  district  court  within  and  for  the 
county  of  Osage,  in  the  35th  Judicial  district 
of  the  state  of  Kansas,  against  O.  D.  Couch, 
F.  H.  Jenness,  and  S.  M.  liand  in  a  certain 
cause  then  pending  in  said  court.  No.  4,180,' 
•wherein  J.  W.  Rice  was  plaintiff  and  O.  D. 
Couch,  F.  H.  Jenness,  and  S.  M.  Land  were 
defendants,  for  the  sum  of  $1,527.70  debt, 
and  for  the  further  sum  of  $118.63  cost  in 
this  behalf  expended,  together  with  the  in- 
terest on  said  debt  and  cost  at  the  rate  of 
seven  per  cent,  per  annum  from  the  date 
of  the  judgment  until  paid:  These  are  there- 
fore to  command  you  that  of  the  goods  and 
chattels  of  the  said  O.  D.  Couch,  F.  H.  Jen- 
ness, and  S.  M.  Laud  you  cause  to  be  made 
the  debt  and  coat  aforesaid,  together  with 
$6°o/ioo  cost  accrued  in  this  behalf,  and 
for  want  of  goods  and  chattels  cause  the 
same  to  be  made  out  of  the  lands  and  ten- 
ements of  the  said  O.  D.  Couch,  F.  H.  Jen- 
ness, and  S.  M.  Land;  and  that  you  have 
the  same  before  the  court  aforesaid  in  sixty 
days  from  this  date  in  said  Osage  county, 
and  state  of  Kansas,  aforesaid,  and  that  you 
then  and  there  certify  how  you  have  ex- 
ecuted this  writ.  Witness  my  hand  and  the 
seal  of  said  court,  affixed  at  my  office  in 
Lyndon,  this  7th  day  of  April,  A.  D.  1890. 
George  Weber,  Clerk  of  the  District  Court." 
To  sustain  this  execution  and  show  its  va- 
lidity the  said  J.  W.  Rice  Introduced  in  evi- 
dence page  374  of  Journal  L.,  being  a  Jour- 
nal entry  in  case  No.  4,180,  entitled  "J.  W. 
Rice,  Plaintiff,  vs.  J.  B.  Gamble,  S.  M. 
Land,  Samuel  E.  Embell,  L.  F.  Cochran,  O. 
D.  Couch,  F.  H.  Jenness,  O.  D.  Couch  and 
F.  H.  Jenness,  under  the  firm  name  and 
style  of  O.  D.  Couch  &  Co.,  Defendant," 
which  reads  as  follows:  "It  is  therefore  or- 
dered and  adjudged  by  the  court  that  said 
plaintiff,  J.  W.  Rice,  do  have  and  recover  of 
and  from  the  said  defendants  O.  D.  Couch, 
F.  H.  Jenness,  and  S.  M.  Ijand,  the  sum  of 
$1,527.70  and  the  costs  of  this  action,  taxed 
at  $118.63,  and  that  said  judgment  of  $1,- 
5!S7.70  bear  interest  at  seven  per  cent,  per 
annum."  It  Is  claimed  that  there  Is  such  a 
variance  between  the  judgment  and  the  re- 
citals in  the  execution  as  were  sufficient  to 
excuse  the  sheriff  for  not  returning  the  ex- 
ecution within  the  60  days,  as  required  by 
law.  The  right  of  J.  W.  Rice  to  demand  a 
judgment  of  amercement  in  this  case  has  no 
equitable  basis,  for  the  neglect  of  official 
duty  of  which  he  complains  has  resulted  in 
no  injury  to  him.  The  execution  debtors  were 


absolutely  insolvent  when  Uie  execution  was 
issued  against  them,  and  have  continued  t<y 
be  so  ever  since.  His  rights,  then,  are  pure- 
ly statutory;  but,  if  he  malces  a  clear  case 
for  amercement  under  the  statute.  It  is  no 
defense  against  his  claim  that  he  had  not 
been  injured.  The  statute  under  which  he 
proceeds  is  a  highly  penal  one.  It  affords 
a  summary  remedy  without  trial  by  jury  for 
official  delinquency.  Such  being  the  char- 
acter of  the  statute,  it  has  been  repeatedly 
held  that  he  who  would  avail  himself  of  the 
remedy  by  amercement  must  bring  himself 
both  within  the  letter  and  spirit  of  the  law. 
The  execution  set  out  in  the  notice  and  mo- 
tion to  amerce  the  sheriff  recites:  "That 
whereas,  J.  W.  Rice,  on  the  2d  day  of  De- 
cember, 1889,  recovered  a  judgment -before 
the  district  court  within  and  for  the  county 
of  Osage  in  the  85th  judicial  district  ot  the 
state  of  Kansas,  »  •  •  wherein  J.  W.  Rice 
was  plaintiff  and  O.  D.  Couch,  F.  H.  Jen- 
ness, and  S.  M.  Land  were  defendants,  for 
the  sum  of  •  ♦  •"  while  the  judgment  giv- 
en in  evidence  to  support  said  execution  was 
In  a  case  wherein  J.  'W.  Rice  was  plaintiff 
and  J.  B.  Gamble,  S.  M.  Land,  Samuel  E. 
EmbeU,  P.  H.  Cochran,  O.  D.  Couch,  F.  H. 
Jenness,  O.  D.  Conch  and  F.  H.  Jenness, 
under  the  firm  name  and  style  of  O.  D. 
Couch  &  Co.,  were  defendants.  We  do  .not 
think  the  execution  conforms  to  the  judg- 
ment proven.  There  was  no  evidence  to 
prove  a  judgment  in  the  case  entitled  in  the 
execution  set  out  in  the  motion  and  notice. 
It  was  incumbent  upon  the  party  seeliJng 
to  amerce  the  sheriff  to  show  a  valid  judg- 
ment in  which  the  execution  issued,  and  the 
execution  should  follow  the  judgment.  A 
variance  between  the  judgment  given  In  evi- 
dence and  the  execution  is  also  found  in 
the  recitals  of  the  Judgment  and  the  execu- 
tion in  the  following  respect:  The  judgment 
in  the  case. of  Rice  v.  GamUe  et  al.  ad- 
judged that  the  plaintiff  recover  the  sum  of 
$1,527.70  and  costs  of  this  action,  taxed  at 
$118.63,  and  that  the  judgment  toe  $1,627.70 
bear  interest  from  this  date  at  the  rate  of 
7  per  cent  per  annum;  while  the  e.xecutlon 
upon  which  the  amercement  is  sought  com- 
mands the  sheriff  to  collect  the  snm  <^  $1,- 
527.70  debt,  and  for  the  further  sum  of 
$118.03  cost  in  this  behalf  expended,  to- 
gether with  Interest  on  said  debt  and  cost 
at  the  rate  of  7  per  cent  per  annum  from 
the  date  of  Judgment  until  paid.  The  ex- 
ecution did  not  conform  strictly  to  the 
judgment  rendered.  It  stated  interest  on 
a  part  of  the  judgment  not  authorised 
by  the  judgment,  and  was  In  excess  of  the 
judgment.  The  judgment  of  the  district 
court  Is  reversed,  and  the  case  remanded, 
with  direction  to  the  district  court  to  over- 
rule and  deny  said  motion  to  amerce  the 
sheriff,  and  for  costs  against  J.  W.  Rice.  All 
the  judges  concurring. 
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CITI  OP  BURIilNGTON  T.  BTOCKWHLri.> 
(Conit  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.    AoK.  6,  1885.) 

VIOI.ATIOS  or  ORDINAXOB— HlSDSMIANOB. 

Tbe  Tiolation  of  a  penal  city  ordinance 
la  not  a  misdemeanor,  as  defined  by  the  statntea 
of  Kansas. 
(SjUabna  by  the  Ck>lirt) 

Error  from  district  court,  Coffey  county.' 
Jobn  Stoclcwell  was  convicted  of  the  tIo- 

latlon  of  a  city  ordinance,  and  brings  error. 

Transferred  to  supreme  court. 

8.  D.  Weaver  and  B.  J.  Crego,  for  plaintiff 
In  error.  O.  B.  Mancbeeter,  for  defendant  In 
errar. 

DBNNISON,  J.  In  this  case,  the  defend- 
ant John  StockweU  -was  convicted  and  ad- 
judged to  pay  a  fine  for  tbe  violation  of  a 
penal  city  ordinance,  before  the  police  court 
of  tbe  city  of  Burlington,  and  appealed  to 
the  district  court  of  Ck>ffey  county,  ICan.  He 
was  convicted  and  sentenced  In  tbe  district 
court,  and  appealed  the  case  to  tbe  supreme 
court,  and  tiie  case  was  by  tbe  supreme  court 
certified  down  to  this  court 

Before  proceeding  to  an  examination  of 
tbe  merits  of  this  case,  we  must  consider  tbe 
question  of  Jurisdiction.  Whatever  Jurisdic- 
tion this  court  has  was  conferred  upon  It 
by  section  8  of  cbapto:  9G  of  tbe  Session 
Laws  of  1885.  Tbe  only  criminal  Jurisdic- 
tion conferred  upon  this  court  by  that  section 
is  contained  in  tbe  following  sentence:  "They 
■ball  also  have  exclusive  Jurisdiction  as  now 
allowed  by  law  In  all  cases  of  appeal  from 
convictions  for  misdemeanor  in  tbe  district 
and  other  courts  of  record."  Bxcept  for  the 
peculiar  wording  of  our  statute  defining  a 
public  offense  and  a  misdemeanor,  a  viola- 
tion of  a  penal  city  ordinance  would  be  a 
public  offense,  and  embraced  in  tbe  definition 
of  misdeiheanors. 

Tbe  General  Statutes  of  1888  define  public 
offenses  and  misdemeanors  as  follows: 

Par.  5005.  "A  public  offense  within  tbe 
meaning  of  this  or  any  other  statute.  Is  an 
act  or  omission  for  which  tbe  laws  of  this 
state  prescribe  a  punishment." 

Par.  5066.  "Public  offenses  are  divided  Into 
felonies  and  misdemeanors." 

Par.  5067.  "Felony  Is  an  offense  punishable 
by  deatli,  or  fine  and  hard  labor  in  the  penl- 
tMitiary." 

Par.  '^068.  "All  other  public  offenses  are  mis- 
demeanors." 

Par.  6069.  "Any  person  charged  with  tbe 
commission  of  a  public  offense  shall  be  liable 
to  be  arrested  and  proceeded  against  in  tbe 
manner  hereinafter  provided." 

Applying  these  definitions  to  tbe  violation 
•f  a  penal  city  ordinance,  it  seems  clear  that 
(be  violation  is  not  a  misdemeencM:.  The 
laws  of  this  state  provide  for  the  creation  of 
dties,  empower  tbe  authorities  to  pass  ordi- 
nances and  to  provide  punishment  for  their 
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TlolatlMi;  but  the  laws  of  this  state  do  not 
prescribe  a  punishment  for  the  violation  of  a 
city  ordinance,  and  hence  it  does  not  come 
under  the  statutory  definition  of  a  public  of- 
fense. Neither  Is  a  person,  charged  with  tbe 
violation  of  a  penal  city'  ordinance,  liable  to 
be  arrested  and  proceeded  against,  as  pro- 
vided In  paragraph  6068,  supra. 

This  case  Is  an  appeal  from  tbe  district 
court  of  Coffey  county,  Kan.,  and,  through 
the  Instrumentality  of  the  supreme  court,  or 
the  clerk  thereof,  has  been  sent  to  this  court 
tor  review.  Section  10  of  chapter  86  of  the 
Session  Laws  of  1885  directs  this  court,  when 
a  case  is  Improperly  sent  from  a  lower  court 
to  the  court  of  appeals,  to  order  the  transf  m 
of  the  same  to  the  supreme  court  by  Its 
derlE,  "who  shall  at  once  send  the  samb  to  the 
clerk  of  the  supreme  court  accompanied  by 
a  copy  of  said  order." 

For  the  reasons  above  stated,  this  court 
holds  that  the  violation  of  a  penal  dty  ordi- 
nance Is  not  a  misdemeanor,  as  defined  by 
the  statutes  of  Kansas,  and  hence  this  court 
has  no  Jurisdiction  in  this  appeal,  and,  l>elng 
without  Jurisdiction,  must  decline  to  consider 
the  questions  raised;  and  the  cleric  of  thla 
court  is  hereby  ordered  to  transfer  this  case 
to  the  supreme  court  All  the  Judges  concur- 
ring. 


a  Kaa.  A.  283) 
LEB  V.  RTDEB  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B   D.    Aug.  6,  1885.) 

Consideration  or  Nots  and  Moktoaob— Buhsbx 
OF  Proot — Duress. 

1.  Where  the  plaintiff  brings  an  action  on 
a  note  and  mortgage,  and  the  defendant  in  an- 
swer thereto,  alleges  that  they  were  given  with- 
out consideration,  and  the  execiitioo  thereof 
was  procured  by  threats  and  Intimidation,  the 
burden  of  proof  to  establish  their  invalidity  is 
thrown  on  the  defendant;  and  on  tbe  conclusion 
of  the  evidence  for  tbe  defense,  when  the  de- 
fendant has  rested  her  defense,  it  is  error  for 
the  court  to  sustain  a  demurrer  to  the  evidence, 
and  withdraw  the  case  from  the  Jury,  where 
the  evidence  tends  strongly  to  prove  the  facts 
set  up  in  the  defendant's  answer. 

2.  Where  a  note  and  mortgage  are  procured 
by  threats  and  intimidation,  they  are  absolute- 
ly void;  and  where  the  payee  named  in  the 
note,  after  having  procured  its  execution  and  de- 
livery by  means  of  threats,  without  any  valuable 
or  good  consideration,  and  then  voluntarily 
leaves  another  note  and  chattel  mortgage  in  the 
hands  of  the  party  so  executing  the  note  and 
mortgage,  as  a  pretended  consideration  there- 
for, and  the  note  and  chattel  mortgage  formed  no 
part  of  the  consideration  for  the  note  and  mort- 
gage, and  tbe  narty  received  no  benefit  from 
said  note  and  cnattel  mortgage,  and  claims  no 
right  under  them,  the  defendant  is  not  bound  to 
surrender  or  offer  to  surrender  the  note  and 
chattel  mortgage  before  she  can  maintain  her 
defense  to  the  action  on  the  note  and  foreclosure 
of  the  mortgage. 

(Syllabus  by  the  Court) 

Brror  from  district  conrt,  Miami  county; 
John  T.  Bunis,  Judge. 

Action  by  Isaac  Ryder  and  others,  partner* 
under  tbe  name  of  Ryder,  Shane  &  Hyman. 
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against    Hanna    Lee.     Plaintiffs   bad   judg- 
ment, and  defendant  brings  error.    Reversed. 

Grossan  &  Lane,  for  plaintiff  In  error. 
Scroggs  &  McFadden,  for  defendants  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
This  is  a  suit  on  a  note  and  mortgage.  The 
plaintiffs  below,  In  their  petition,  allege  that 
on  the  20th  day  of  January,  1S90,  Hanna  Lee, 
at  Louisburg,  Kan.,  made  her  certain  prom- 
issory note  of  that  date,  and  delivered  it  to 
Joseph  Johnson,  and  thereby  promised  to 
pay  to  the  said  Jos^h  Johnson  the  sum  of 
$183.25  In  monthlv  Installments  of  $10  each 
month  on  the  20th  day  of  each  month,  be- 
ginning the  20th  day  of  February,  with  inter- 
est at  the  rate  of  10  per  cent,  per  annum 
until  paid,  and  for  the  purpose  of  securing 
the  payment  of  the  money  in  said  note  at 
the  times  therein  specified  executed  and  de- 
livered to  Joseph  Johnson  a  mortgage  deed 
bearing  date  January  20,  1890,  and  thereby 
granted,  conveyed,  and  mortgaged  to  said 
Johnson,  his  heirs  and  assigns,  the  undivided 
one-half  of  the  northeast  fractional  quarter 
of  section  one,  township  sixteen,  range  twen- 
ty-four, containing  179:40  acres,  In  Miami 
county,  Kan.;  that  said  note  and  mortgage 
was  duly  indorsed  and  transferred  by  Jota- 
son  to  said  Ryder,  Shane  &  Hyman,  before 
due,  and  was  duly  recorded  in  the  office  of 
the  register  of  deeds  of  Miami  county,  Kan. ; 
and  allege  that  there  was  x>aid  upon  said  note 
at  the  time  of  its  execution  $20,  leaving  a 
balance  due  of  the  sum  of  $173.25,  for  which 
they  ask  judgment  and  decree  of  foreclosure 
of  the  mortgage.  To  this  petition  the  defend- 
ant below  filed  her  answer,  setting  out  three 
separate  answers  or  defenses  to  said  action. 
The  first  was  a  general  denial  of  all  material 
allegations.  For  a  second  answer  the  defend- 
ant admitted  the  execution  of  the  note  and 
mortgage  set  out  In  plaintiffs'  petition  to  Jo- 
seph Johnson,  and  that  Joseph  Johnson  was 
the  agent  and  attorney  for  Ryder,  Shane  & 
Hyman,  and  that  Joseph  Johnson  took  the 
note  and  mortgage  in  his  own  name  In  trust 
for  said  plaintiffs  and  as  their  agent  and  at- 
torney. That  Joseph  Johnson,  as  agent  anif 
attorney  for  said  Ryder,  Shane  &  Hyman, 
before  and  at  the  time  of  the  execution  of  the 
note  and  mortgage  represented  to  Hanna  Lee 
that  one  George  W.  Lee,  son  of  hers,  had 
made  a  debt  with  Ryder,  Shane  &  Hyman, 
and  had  secured  the  same  by  chattel  mort- 
gage executed  in  the  state  of  Missouri  on 
certain  household  goods  included  in  said 
mortgage,  and  had  removed  them  out  of  the 
state  of  Missouri,  and  now  refused  to  pay 
the  debt.  That  said  George  W.  Lee  had 
violated  the  criminal  laws  of  the  state  of 
Missouri  by  selling  and  removing  said  goods, 
and  that  Ryder,  Stiane  &  Hyman,  and  him- 
self, as  agent  and  attorney  for  them,  were 
now  going  to  prosecute  George  W.  Lee  for 
the  felony  committed  in  selling  and  remov- 
ing said  goods,  and  cause  the  said  George  W. 


Lee  to  be  sent  to  the  penitentiary  of  the  state 
of  Missouri,  and  by  many  like  threats  so 
worked  upon  the  fears  of  the  defendant  so 
that  she  was  Influenced  and  coerced  to  give 
said  note  and  mortgage;  and  her  acticms  were 
further  influenced  by  said  Johnson  promising 
that  if  she  would  pay  or  secure  said  debt 
made  by  said  George  W.  Lee  that  then  the 
said  Ryder,  Shane  &  Hyman,  nor  himself, 
as  agent  and  attorney  for  them,  would  not 
prosecute  or  cause  or  permit  to  be  prosecuted 
the  said  George  W.  Lee  for  tlie  crime  com- 
mitted by  him  in  the  violation  of  the  laws 
of  the  state  of  Missouri;  and  the  defendant, 
Hanna  Lee,  being  greatly  moved  by  her  fears 
and  love  for  George  W.  Lee,  who  was  her 
son,  executed  and  delivered  said  note  and 
mortgage  as  aforesaid.  In  order  to  keep  said 
Ryder,  Shane  &  Hyman  or  said  Joseph  John- 
son, as  their  agent  and  attorney,  from  carry- 
ing out  said  menaces  and  threats,  and  for 
no  other  purpose  whatever.  That  said  note 
and  mortgage  were  given  without  any  valu- 
able or  good  consideration,  and  that  said 
Hanna  Lee  Is  not  now,  and  never  has  been. 
Indebted  to  the  said  Ryder,  Shane  &  Hyman 
in  any  sum  whatever,  and  that  she  has  not 
at  any  time  received  of  them,  or  any  one 
of  them,  any  valuable  or  other  consideration 
for  the  execution  and  delivery  of  said  note 
and  mortgage.  The  third  paragraph  of  ttie 
answer  of  the  said  Hanna  Lee  alleges  that 
the  said  Ryder,  Shane  &  Hyman  are  indebt- 
ed to  her  In  the  sum  of  $20,  and  interest 
thereon  at  the  rate  of  7  per  cent,  per  annum 
from  the  20th  day  of  January,  1890,  for  money 
paid  and  advanced  on  the  note  described  In 
the  plaintiffs'  petition;  that  the  note  is  void, 
and  without  consideraldon,  having  been  ob- 
tained by  fright  and  coercion,  as  described  in 
the  second  cause  of  defense  of  her  answer; 
and  a^s  judgment  against  the  plaintiffs  be- 
low for  the  sum  of  $20  and  interest  thereon, 
and  that  said  note  and  mortgage  may  be 
held  to  be  void  and  of  no  effect,  and  for  costs 
of  her  suit.  To  this  answer  the  plaintiffs 
below  filed  a  reply,  denying  generally  each 
and  every  allegation  in  the  answer  of  the 
defendantbelow.  Upon  these  Issues  the  par- 
ties proceeded  to  trial  at  the  February  term. 
1891,  before  a  Jury,  the  court  holding  tliat  the 
burden  of  the  Issue  was  on  the  defendant  be- 
low, and  thereupon  she  proceeded  to  the  in- 
troduction of  testimony  in  support  of  her  de- 
fense, and,  after  the  defendant  had  intro- 
duced all  of  her  evidence,  and  rested  her  de- 
fense, the  plaintiffs  demurred  to  the  evidence 
on  the  ground  that  no  defense  to  plaintiffs' 
action  had  been  proved,  and  the  district  court 
sustained  the  demurrer,  and  took  the  case 
from  the  jury,  and  rendered  judgment  for  the 
plaintiffs  against  the  defendant,  as  prayed 
for  in  their  petition,  and  decreed  a  sale  of  the 
mortgaged  property,  and  the  defendant  below 
excepted,  and  brings  the  case  into  this  court 
for  review. 

The  defense  to  the  plaintiffs*  action  below 
was  that  the  note  and  mortgage  sued  upon 
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were  executed  bj  Hanna  Lee  to  Josepb 
Johnson,  who  was  the  agent  and  attorney 
for  Ryder,  Shane  &  Hyman,  and  the  note  and 
mortgage  were  simply  taken  in  the  name  of 
Johnson  in  trust  for  bis  clients,  and  tliat  no 
valuable  or  good  consideration  was  given  for 
the  note  and  mortgage,  and  that  the  note 
and  mortgage  were  absolutely  void.  Wheth- 
er there  was  any  consideration  for  this  note 
and  mortgage,  and  whether  the  same  were 
procured  by  fraud  and  through  fear  produced 
by  the  threats  of  Johnson,  were  the  main 
questions  to  be  tried,  and.  If  there  was  any 
evidence  tending  to  prove  these  facts,  the 
question  should  have  been  submitted  to  the 
Jury.  Simpson  v.  Klmberlin,  12  ICan.  579; 
Jansen  v.  City  of  Atchison,  16  Kan.  35ii; 
Railroad  Ca  v.  Dryden,  17  Kan.  278;  Rail- 
road Co.  V.  Couse,  Id.  571;  Railroad  Co.  v. 
Doyle,  18  Kan.  62;  Schafer  v.  Weaver,  20 
Kan.  296;  Waterson  v.  Rogers,  21  Kan. 
528;  Brown  v.  RaUroad  Co.,  31  Kan.  1,  1  Pac. 
605;  Christie  v.  Barnes,  33  Kan.  317,  6  Pac. 
589;  RaUi-oad  Co.  v.  Adams,  33  Kan.  427,  6 
Pac.  529;  Lowe  v.  Higglnbotham,  36  Kan. 
765,  15  Pac.  151;  Kiff  v.  RaUway  Co.,  32 
Kan.  263,  4  Pac.  401.  Therefore,  If  the  evi- 
dence on  the  part  of  Hanna  Lee  was  prima 
fade  that  this  note  and  mortgage  was  exe- 
cuted by  her  to  Joseph  Johnson,  and  that  he 
was  at  the  time  the  attorney  of  Ryder,  Shane 
&  Hyman,  and  the  note  was  simplt  taken 
in  his  name  in  trust  for  bis  clients,  and  that 
there  was  no  valuable  consideration  moving 
from  them  to  her,  and  she  executed  the  same 
through  fear,  produced  by  threats  of  John- 
son that  if  she  did  not  give  the  mortgage  he 
would  send  her  and  her  family  to  the  peni- 
tentiary, then  the  note  and  mortgage  were 
absolutely  void.  There  were  a  number  of 
witnesses  examined  on  behalf  of  the  defend- 
ant below,  and  their  testimony  all  goes  to 
prove  that  this  note  and  mortgage  was  giv- 
en to  Joseph  Johnson,  who  was  at  the  time 
the  attOTney  and  agent  of  the  plaintiffs  be- 
low; that  the  same  was  given  without  any 
valuable  or  good  consideration  whatever; 
that  the  execution  of  the  note  and  mortgage 
was  procured  by  threats  and  intimidation 
on  the  part  of  the  said  Johnson.  Florence  J. 
Lee,  the  daughter-in-law  of  the  defendant 
below,  testified  as  follows:  "That  on  the  20th 
day  of  January,  1890,  when  I  came  home^  I 
came  through  the  kitchen;  and  when  I 
went  in  there  they  told  me  that  the  lawyer 
was  there^  Mr.  Johnson  of  Kansas  City,  and 
I  went  to  the  door,  and  heard  him  say  to 
Mrs.  Lee,  'You  have  got  to  fix  this  up, 
either  money  or  mortgage,  or  I  will,  peniten- 
tiary you  and  your  whole  family."  "  Mra.  Ella 
Pratt,  .daughter  of  the  defendant,  testified  as 
follcTws:  "I  heard  the  conversation  between 
Joseph  .Johnson  and  defendant  on  January 
19,  1890.  He  came  down  there,  and  wanted 
ber  to  give  him  a  mortgage  on  the  farm,  and 
sbe  told  him  she  wasn't  able  .to  do  it,  and 
told  him  to  go  away,  and  let  her  alone; 
and  he  came  up  to  ber  and  shook  his  finger 


at  her,  and  said,  'You  will  settle  this;'  and 
this  is  all  I  heard  on  Sunday,  and  I  left  the 
room.  I  was  present  the  next  day,  on  Mon- 
day. He  came  down  there,  and  mother  was 
very  sick  with  la  grippe.  He  said  he  was 
down  there  on  the  same  busiucss  he  was 
there  on  Sunday,  and  he  said  he  had  papers 
from  the  governor  of  Kansas  to  take  her  to 
Kansas  City'if  she  didn't  settle  that  debt  by 
money  or  mortgage,  and  that  the  papers 
would  cost  her  four  hundred  dollars."  Sally 
Lee,  daughter  of  the  defendant,  testified  as 
follows:  "I  remember  Mr.  Johnson  coming 
to  mother's  on  Sunday,  the  19th  of  January, 
1890.  Didn't  hear  the  conversation  between 
them.  I  heard  the  conversation  between 
them  on  Monday,  the  20th.  He  said  he  came 
down  there  for  the  same  purpose  that  he  did 
on  yesterday.  He  says,  'Now  you  have  to 
settle  this  business.'  He  says,  'I  have  got 
papers  from  the  governor  to  take  you  back  to 
Kansas  City,  and  put  you  in  jail,  and  hold 
you  there  until  the  day  of  trial,  and  peniten- 
tiary you  and  the  whole  outfit,  if  you  don't 
settle  this  business.'  He  patted  his  pocket, 
and  says,  'I  have  tlie  papers  in  my  pocket.' " 
David  Patten  testified  that  on  the  19th  and 
20th  of  January,  1890,  he  was  bodrdlng  at 
the  house  of  Hanna  Lee;  that  he  heard  the 
conversation  between  Johnson  and  Mrs.  Lee 
on  Monday,  the  20th  of  January.  "'Mr.  John- 
son came  there,  and  says,  'I  came  to  see 
you  in  regard  to  the  same  business  I  was 
here  on  yesterday.'  He  said:  'I  don't  like 
the  way  of  the  business,  and  if  you  don't 
settle  this  I  have  got  papers  from  the  govern- 
or of  the  state  of  Kansas  to  take  you  back 
to  Missouri  for  trial,'  and  he  said,  'That  will 
cost  you  four  hundred  dollars.'  He  swore 
in  the  house,  and  used  bad  language."  Hanna 
Lee  testified  in  her  own  behalf,  and  said: 
"Reside  in  Miami  county,  Kansas;  northeast 
part  of  the  county.  Have  resided  there  fif- 
teen years.  Am  a  widow,  and  have  three 
children.  I  have  a  half  interest  in  the 
farm  of  one  hundred  and  sixty  acres.  Live 
on  the  farm.  Met  Mr.  Johnson  at  my  resi- 
dence on  Sunday,  the  19th  of  January,  1890. 
I  suppose  he  came  In  on  the  noon  train. 
He  stayed  there  about  one  hour  and  a  half 
or  two  hours.  I  was  very  sick  with  la  grippe. 
Had  •  been  In  bed  one  week  and  was  con- 
fined to  my  bed  two  weeks  afterwards.  He 
sat  down  right  by  my  bed,  and  talked  to  me. 
He  came  there,  and  introduced  himself  to 
me  as  Mr.  Johnson,  of  Kansas  City,  a  law- 
yer. He  said  he  came  down  there  to  see 
George  W.  Lee  about  some  furniture  he  got. 
I  told  him  he  wasn't  at  home,  and  he  want- 
ed to  know  if  he  didn't  have  eighty  dollars. 
I  told  him,  'No,  sir.'  He  says,  'If  he  hasn't 
got  nothing  to  pay  this,'  be  said,  'I  have.'  '1 
can't,'  I  says,  'I  cannot  My  little  home  has 
two  mortgages  on  now.'  He  says,  'I  will 
bave  to  take  the  third  one;  nobody  will 
ever  know  the  difCerence.'  I  says,  'No,  sir; 
I  win  not,'  and  I  said,  'Go  away,  and  let  me 
alone.    I  am  a  sick  woman,'   and  he  stood 
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there  and  shook  h!s  finger  at  me,  and  says, 
"if  he  hasn't  got  nothing,  you  bare  got  to 
settle.'  That  was  the  conversation  on  Sun- 
day. That  is  all  that  I  recollect  of  the  con- 
versation, for  I  was  very  sick.  On  Monday 
he  returned.  I  supi)ose  be  came  on  the  noon 
train.  And  he  came  in,  and  come  in  my 
room,  and  he  says:  'Now.  madam,  I  am 
back  here  on  the  same  business  I  was  here 
on  yesterday,  and  you  have  got  to  settle.' 
I  says,  'I  will  not.'  He  says,  'You  shall,' 
and  I  says,  'I  wont;'  and  he  says:  'Watch 
out,  old  lady,  how  you  talk.  I  will  show 
you.'  He  says:  'I  have  got  papers  right  here 
from  the  governor  of  Kansas,  to  arrest  you, 
and  hold  you  until  I  get  an  officer,  and  take 
you  back  to  Elansas  City,  and  put  you  In 
prison,  and  keep  you  there  until  the  da^  of 
trial,  and  then  I  will  penitentiary  you  and 
your  whole  family;'  and  then  wait  on,  and 
wanted  to  know  if  I  would  not  be  ashamed 
of  myself  and  family  to  go  to  penitentiary. 
I  said,  'George  Lee's  business  and  my  busi- 
tusaa  Is  Just  as  separate  as  strangers.'  He 
says:  'That  don't  make  any  dlfterence.  He 
Is  your  son,  and  you  have  got  it  to  pay.  Yon 
have  got  to  give  me  the  money  or  a  mortgage 
or  go  to  the  penitentiary.'  He  said  he  would- 
send  the  whole  family  to  the  penitentiary. 
He  went  on  all  afternoon  with  threats,  dlffer- 
«nt  threats.  He  didn't  use  very  nice  lan- 
guage with  me.  Most  of  his  talk  was  threats. 
I  got  up  out  of  my  bed  and  weilt  into  the 
kitchen,  and  stayed  in  there  a  little  while, 
-and  by  this  time  Mr.  Orossan  came  and  went 
to  the  room,  and  as  Mr.  Croesah  came  in 
he  met  him  at  the  door,  pulled  out  some  pa- 
pers from  his  pocket,  and  says,  'Mr.  Crossan, 
I  have  got  her  scared  up  in  a  hell  of  a  shape;' 
and  Mr.  Crossan  was  very  cold,  as  it  was 
very  cold  weather,  and  he  went  to  the  stove, 
and  warmed  himself;  and  by  this  time  sup- 
pev  was  ready,  and  they  went  in  to  supper, 
and  after  that  the  business  took  place,  but  I 
couldn't  state  how  It  was  done.  I  was  in  a 
very  critical  condition,  very  sick.  Then,  aft- 
er the  papers  were  fixed  up,  Mr.  Crossan 
says,  'If  you  have  any  papers  turn  them  over 
to  Mrs.  Lee.'  "  Fanny  A.  Walker  testified:  "I 
accompanied  Mr.  Johnson  from  Kansas  City 
to  Mrs.  Hanna  Lee's  house,  and  on  the  way 
down  he  said  if  she  didn't  pay  it  he  would 
penitentiary  her  and  the  whole  clique.  He 
said  he  had  the  power  to  take  them  right 
from  there  to  Kansas  City,  and  he  was  going 
to  take  them.  On  the  way  back  to  the  de- 
pot Mr.  Joseph  Johnson  says,  'Didn't  I  have 
the  old  woman  scared:'  he  says.  'I  knew  I 
would  bring  her  to  time.' "  W.  B.  Crossan 
was  also  examined  as  a  witness,  and  In  his 
examination  it  was  developed  that  he  was 
an  attorney  acting  for  Ryder,  Shane  &  Hy- 
man,  and  had  been  to  see  George  W.  Lee 
about  the  claim  these  parties  held  against 
him.  His  testimony,  so  far  as  it  relates  to 
the  examination  there  on  the  20th  of  January, 
fully  corroborates  the  testimony  of  Mrs.  Lee. 
The  defense  proves  that  the  claim  that  John- 


son was  seeking  to  collect  was  one  against 
George  W.  I.iee,  a  married  son  of  Hanna 
Lee,  and  was  for  the  purchase  of  certain 
furniture  sold  by  Ryder,  Shane  &  Hyman 
to  George  W.  Lee  while  he  was  living  in 
Kansas  City,  Mo.;  that  his  mother  knew 
nothing  about  the  purchase  of  the  same,  or 
that  there  was  a  chattel  mortgage  given  by 
her  son  on  the  property,  until  Johnson  came 
to  her  house  on  Sunday,  the  19th  day  of 
January.  It  was  the  first  time  that  she 
had  ever  seen  Johnson,  or  had  any  knowl- 
edge of  him.  He  approached  her  in  the  sick 
chamber,  Introduced  himself  as  a  lawyer 
from  Kansas  City,  and  in  a  very  rough  man- 
ner demanded  of  her  a  settlement  of  the  debt 
against  her  son;  threatened,  if  she  refused 
to  settle,  that  ha  would  send  her  and  her 
family  to  the  penitentiary,  and,  after  mak- 
ing threats  to  her  on  Sunday,  went  away  and 
returned  again  the  next  day,  and  Informed 
htx  that  he  had  procured  the  necessary  pa- 
pers from  the  governor  of  Kansas  to  take 
her  to  Kansas  City,  Mo.,  and  there  imprisMi 
her  until  he  could  hare  a  trial,  and  then  send 
her  and  her  whole  family  to  the  penitentiary. 
And  after  spoidlng  the  entire  afternoon  in 
terrorizing  the  woman  in  her  sick  chamber, 
and  when  Crossan,  who  was  the  attorney  for 
whom  he  bad  sent  after  to  Paola,  arrived, 
be  informed  blm  that  he  had  her  scared  bad- 
ly,' and  afttf  this  the  note  and  mortgage 
were  executed,  the  same  being  acknowledged 
by  Crossan  as  notary  public.  With  all  this 
testimony  before  the  court,  It  was  error  to 
sustain  the  demurrer  to  the  evidence,  as  a 
more  bigh-handed  outrage  could  scarcely  be 
conceived  than  the  evidence  shows  was  per- 
petrated on  Hanna  Lee  by  the  attorney  and 
representative  of  the  defendants  £n  error. 

It  is  claimed  by  counsel  for  defendants  in 
error  that  the  note  and  chattel  mortgage  giv- 
en by  George  W.  Lee  to  them  were  delivered 
to  the  plaintiff  in  error  as  a  consideration  for 
the  note  and  mortgage,  and,  the  plaintiff  in 
error  not  having  returned  them  to  defend- 
ants, her  defense  must  fall;  that  it  was  an 
indispensable  prerequisite  to  her  defense  that 
she  surrender  them,  or  offer  to  surrender 
them;  that  the  contract  was  not  roid,  but 
voidable  only,  and  she  must  surrender  all 
benefits  she  received  under  the  voidable  con- 
tract. We  do  not  so  understand  the  law  as 
applied  to  the  facts  In  this  case.  The  evi- 
dence contained  in  the  record  shows  that 
there  was  nothing  said  about  the  transfer  of 
the  note  and  chattel  mortgage,  or  no  mention 
of  them  untU  after  the  note  and  mortgage  c^ 
Hanna  Lee  had  been  procured;  and  then 
Crossan,  one'  of  the  attorneys  for  Ryder, 
Shane  &  Hyman  said  to  Johnson,  the  other 
attorney  of  theirs,  that  if  he  had  papera  he 
had  better  turn  them  over  to  Mi's.  J^ee.  This 
Is  the  only  thing  that  was  said  in  relation  to 
turning  over  any  papers  to  her,  and  she  sup- 
posed at  the  time  that  Crossan  referred  to 
the  papers  Johnson  had  represented  that  he 
had  procured  from  the  governor  for  her  ar- 
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teat  and  d^wrtatton  to  Kansas  City  for  trial 
on  some  crtmlnal  charge,  as  be  bad  told  ber 
that,  if  she  would  give  a  note  and  mortgage 
In  settlement  of  this  charge,  neither  Ryder, 
Shane  &  Hyman,  nor  himself  as  their  at- 
torney, would  prosecute  them  oa  the  crim- 
inal charge,  nor  allow  the  prosecution  of  the 
same;  and  this  representation  and  promise 
on  hlB  part  Itas  the  consideration  for  the 
glYlng  of  the  note  and  mortgage,  and  Hanna 
Lee  never  received  any  benefit  from  the  note 
and  chattel  mortgage  When  Johnson  hand- 
ed them  to  CroBSan  they  were  laid  on  the 
table,  and  remained  there.  Hanna  Lee  never 
examined  the  papers;  only  took  them  from 
the  table  after  Johnsmi  and  Crossan  left,  and 
stuck  them  In  the  drawer,  and  afterwards 
gave  them  over  to  Crossan,  never  having  ex- 
amined them  to  see  what  they  contained; 
and  at  the  trial  it  was  shown  that  they  were 
in  the  iKMsesslon  of  Crossan.  The  defendant 
below  was  under  no  obligation  to  return 
these  papers,  or  account  for  their  absence,  as 
they  were  voluntarily  left  on  the  table.  She 
bad  nerer  agreed  to  receive  them  in  consid- 
eration of  the  note  and  mortgage,  and  had 
no  dalm  whatever  uptxi  them.  The  judg- 
ment of  the  court  is  reversed,  and  the  case 
remanded  to  the  district  conrt  to  set  aside 
the  Judgment  and  grant  a  new  trial.  All  the 
Judges  concurring. 

a  Kan.  A.  S30) 

MISS0T7BI.  K.  ft  T.  BY.  CO.  v.  6RBBN- 

WOOD.i 

(Court  of  Appeals  of  Kansas,  Sonthem  Deiwrt- 

ment,  B.  D.    Aug.  6,  1895.) 

BacOBD  OM  Appbii>— Cask  ]1u»— Bsrn.EifBHT— 
Notice. 

1.  A  case  made  mnat  contain  a  complete  rec- 
ord, or  SO  much  of  the  proceedings  on  the  trial 
of  the  case  aa  will  fully  show  the  errors  com- 
plained of,  and  the  case  so  made  must  show 
affirmatiT^y  that  all  the  prerf^uisitea  of  the 
law  have  been  complied  with  m  the  making, 
serving,  soggesting  amendments,  and  certificate 
thereto,  and  that  each  of  the  parties  were  either 
present  at  the  signing  and  settling  of  the  case 
made,  or  had  notice  thereof,  or  waived  notica 
All  these  facts  must  appear  in  the  record,  and 
a  reviewing  court  cannot  consider  or  notice  any 
matters  whicfa  do  not  appear  in  the  lecarA. 

2.  Where  a  case  made  was  duly  served  on 
the  adverse  party  within  the  time  fixed  by  the 
order  of  the  court  in  extending  time  to  make 
and  serve  a  ca«e  for  a  higher  court,  and  the 
same  was  afterwards  signed  and  settled  by  the 
Judge  who  tried  the  case,  in  the  absence  of  the 
adverse  party,  and  the  record  does  not  show 
that  notice  was  given  him  of  the  time  and  idace 
that  such  case  would  be  presented  for  signing 
and  settlement,  and  no  waiver  of  notice  la 
shown,  there  is  not  a  sufficient  showing  that  the 
necessary  preregniaites  have  been  complied  with 
to  make  it  a  valid  case  made. 

(Syllabaa  by  the  Court) 

Brror  from  district  court,  Neosho  county; 
li.  StUwen,  Judge. 

Action  by  Mary  B.  Greenwood  against  the 
Misaonrl,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plalntifF.  and  defend- 
ant brings  error.    Dismissed. 

*  Rehearing  denied. 
v4lr.D0.3— IS 


On  the  4th  day  of  April,  1892,  Mary  B. 
Greenwood,  as  administratrix  of  Benjamin 
L.  Greenwood,  deceased,  filed  her  petition  in 
the  district  court  of  Neosho  county,  Kan., 
against  the  Missouri,  Kansas  ft  Texas  Rail- 
way Company.  The  action  was  for  careless- 
ness and  negligence  In  causing  the  death  of 
the  said  Benjamin  L.  Greenwood,  In  the 
yards  of  the  railway  company,  at  Parsons, 
Kan.,  on  the  6th  day  of  November,  1891.  On 
November  7,  1892,  the  case  was  tried  before 
the  court  and  Jury,  and  the  Jury  returned  a 
verdict  in  favor  of  the  plaintiff  against  the 
railway  company  for  the  sum  of  $2,000,  and 
Judgment  was  thereupon  rendered  on  said 
verdict  against  the  railway  company  for  said 
sum,  and  the  railway  company  excepted 
thereto,  and  filed  Ite  motion  for  a  new  trial, 
which  was,  on  the  6th  day  of  December, 
1892,  overruled.  Exceptions  were  saved 
thereto,  and  60  days'  time  was  given  the  rail- 
way company  to  make  and  serve  a  case  for 
the  supreme  court,  and  the  plaintiff  below 
was  given  20  days  thereafter  to  suggest 
amendmente  thereto,  and  the  case  to  be  set- 
tled on  3  days'  notice.  The  case  was  made 
and  served  on  the  attorney  for  plaintiff  be- 
low on  the  1st  day  of  February,  1893.  On 
the  9th  day  of  February,  1893,  the  attorney 
for  the  plaintiff  below  returned  the  case 
made  to  the  attorney  for  the  railway  com- 
pany without  suggesting  any  amendmente 
thereto.  On  the  20th  day  of  February,  1893, 
the  case  so  made  was,  by  the  attorney  fc^ 
the  railway  company,  presented  to  Judge 
Stlllwell,  who  tried  the  case,  for  his  signa^ 
tnre  and  settlement,  and,  owing  to  pressure 
of  other  (^cial  duties,  the  Judge  was  unable 
at  that  time  to  examine  the  case,  and  de- 
ferred, the  settlement  until  some  other  con- 
venient time,  and  afterwards,  on  the  26th 
day  ot  February,  he  signed  and  settled  the 
case  and  attached  the  f<dlowing  certificate 
thereto; 

"The  State  of  Kansas,  County  of  Neosho 
—as.:  And  now,  on  this  20th  day  of  Febru- 
ary, 1893,  comes  the  defendant,  and  presente 
the  above  and  foregoing  as  ite  case  made, 
and  asks  to  have  the  same  signed,  settled, 
and  allowed  as  such.  Owing  to  the  pressure 
of  other  official  duties,  I  could  not  examine 
said  case  made  on  said  20th  day  of  Febru- 
ary, and  I  therefore  deferred  the  matter  until 
a  more  convenient  time.  And  now,  on  this 
25th  day  of  February,  188S,  having  carefully 
examined  said  case  made,  and  It  appearing 
tliat  the  same  was  duly  served  on  the  attor- 
ney of  the  plaintiff  for  suggestion  of  amend- 
ment In  due  time;  and  that  said  attorney  re- 
turned it  without  suggesting  any  amend- 
mente, and  I  finding  that  said  case  made  la 
true  and  correct,  that  it  contains  all  the 
pleadings,  evidence.  Instructions  asked  and 
refused,  instructions  given  by  the  court,  all 
orders  made  by  the  court  and  all  the  pro- 
ceedings had  in  said  cause.  It  is  therefore 
considered  and  ordered  that  the  above  and 
foregoing  case  made  be,  and  the  same  hereby 
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Is,  settled,  allowed,  and  signed  by  me;  that 
the  same  be  attested  by  the  clerk  of  this 
court,  and  that  he  attach  thereto  the  seal  of 
the  court,  and  that  the  same  be  filed  with 
the  papers  In  said  cause.  I  further  certify 
that  neither  the  plaintiff  nor  her  attorney 
was  present  when  said  case  made  was  pre- 
sented on  February  20, 1893,  nor  at  any  time 
since,  and  that  no  notice  was  given  to  either 
of  the  settlement  of  said  case,  so  far  as  haa 
been  shown  to  me,  except  such  as  may  be 
gathered  or  inferred  from  the  letter  of  Mr. 
Byrne,  plaintiff's  attorney,  to  me^  which  let- 
ter is  hereto  attached,  marlied  'A,'  and  is 
hereby  referred  to.     li.  Stiilwdl,  Judge. 

"Attest:    John    F.    Rowe,    Clerk    District 
Court. 


"Parsons.  Kansas.  February  25th,  1893. 
Hon.  L.  StlUweil.  Erie,  Kansas— Dear  Sir: 
In  the  Greenwood  Case,  Mr.  Sedgwick  called 
upon  me  and  informed  me  that  you  wished 
me  to  write  you  in  relation  to  notice  I  may 
have  ha4  of  the  settling  of  the  case  made. 
The  facts  are  these:  1  received  the  case 
made  from  Mr.  Sedgwick  on  February  Ist, 
as  my  acknowledgment  thereon  shows.  I 
returned  it  to  him  on  the  dth  of  the  same 
mouth,  without  suggestion  of  amendments. 
Mr.  Sedgwick  then  said  that  you  were  at 
Fredonia,  and  that  he  did  not  suppose  either 
of  us  wanted  to  go  there,  and  that  he  would 
wait  until  you  returned  to  Erie,  and,  as  soon 
as  he  ascertained  that  fact,  he  would  notify 
me,  and  we  could  both  go  up  to  Erie  and 
have  the  case  made  settled.  On  Saturday, 
February  18,  about  five  minutes  before  train 
time,  Mr.  Sedgwick's  assistant,  Mr.  Scott, 
called  at  my  office,  and  informed  me  that  he 
was  going  to  Erie  on  the  incoming  train  to 
have  the  case  settled,  to  which  I  did  not 
agree,  and  did  not  go,  as  the  notice  was  too 
short.  On  last  Monday,  Mr.  Scott  informed 
me  that  he  had  gone  to  Erie,  but  did  not 
find  .you  there,  and  had  left  the  case  made 
with  Mr.  DennisoD.  On  Tuesday,  February 
21,  Mr.  Sedgwick  handed  me  an  agreement 
waiving  service  of  notice,  and  'stipulating 
that  case  made  might  be  signed  by  you  on 
your  return  to  Neosho  county  without  notice 
to  me.'  I  took  this  agreement,  and  have  it 
now,  but  did  not  sign  It  I  presume  it  was 
for  the  purpose  of  being  dated  back  and 
waiving  service  of  legal  notice.  I  was  under 
the  Impression  that  I  bad  tiled  an  amended 
petition  in  this  action,  as  my  office  copy  does 
not  correspond  with  the  one  incorporated  In 
the  case  made;  but  I  did  not  wish  to  make 
a  suggestion  of  an  amendment  to  that  effect, 
for  the  reason  tliat  the  record  would  show 
just  wh^t  was  filed,  and  could  be  con-ected 
at  time  of  settlement.  Now,  in  relation  to 
this  master,  I  do  not  wish  to  give  away  any 
legal  rights  I  may  have  on  the  question  of 
notice  of  time  of  settlement,  or  to  assist  the 
plaintiff  in  error  in  any  oversight  they  may 
have  made^     I  am  of  the  opinion  tliat  the 


railroad  company  have  got  all,  and  in  fact 
more,  than  they  were  entitled  to,  and  are 
simply  taking  the  case  to  the  supreme  court 
for  the  purpose  of  delay  and  to  discourage 
otheir  litigants  in  similar  actions.  This,  in 
^ect,  Mr.  Sedgwick  admitted  to  me,  and  Mr. 
Dennison  said,  immediately  after  the  verdict, 
that  the  railway  company  ought  to  be  satis- 
fied, and  that  he  would  advlle  them  to  pay 
it.  I  write  thus  fully  in  order  that  you  may 
understand  that  I  am  not  at  all  Inclined  to 
any  'sharp  practice,'  but,  under  the  circum- 
stances of  the  case.  I  do  not  think  I  ought 
to  waive  any  laches  on  the  part  of  the  plain- 
tiff in  error,  if  any  have  been  made  by  them. 
I  leave  the  matter  in  this  condition,  for  yon 
to  act  In  the  matter,  saying,  in  advance,  that 
wliat  you  do  will  be  satisfactory  to  me. 
Remaining,  respectfully,  yours,  M.  Byrne." 

On  the  12th  day  of  September,  1893,  the 
railway  company  filed  its  petition  in  error 
with  the  case  made  attached,  in  the  supreme 
court  of  Kansas,  as  case  No.  9,298.  On  the 
5th  day  of  March,  1895,  by  order  of  the  su- 
preme court,  the  case,  with  all  papers  there- 
in, were  duly  certified  down  to  the  appellate 
court  of  the  Southern  department,  Eastern 
division,  for  decision.  On  the  5th  day  of 
April,  1895,  Mary  B.  Greenwood,  administra- 
trix of  Benjamin  L.  Greenwood,  deceased, 
filed  her  motion  to  dismiss  the  petition  in  er- 
ror, for  the  following  reasons:  (1)  That  the 
pretended  case  made  was  never  legally  pre- 
sented for  signing  and  settlement;  (2)  said 
pretended  case  made  was  never  legally  set- 
tled, nor  signed  by  the  judge  of  the  court  be- 
low; (3)  that  said  case  made  was  not  pre- 
sented for  settlement  in  due  time;  (4)  the 
certificate  of  the  judge  to  said  case  made  is 
Illegal  and  Insufficient  In  law;  (5)  the  said 
pretended  case  made  does  not  contain  a  com- 
plete record  of  the  proceedings  in  the  court 
below,  nor  a  sufficient  part  thereof  to  present 
error. 

There  were  three  affidavits  made  and  filed 
In  this  case  relative  to  agreement  and  notice 
of  the  settlement  of  the  case,  as  follows: 

"T.  N.  Sedgwick,  of  lawful  age,  being  first 
duly  sworn,  deposes  and  says:  That  he  is  the 
general  attorney  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  in  the  state  of 
Kansas.  That  he  had  the  active  control  and 
management  of  the  defense  of  said  company 
in  the  above-entitled  cause  in  the  district 
court  of  Neosho  county,  Kansas.  Tliat,  after 
the  judgment  had  been  rendered  in  said 
cause,  the  court  gave  the  plaintiff  In  error 
time  In  which  to  make  and  serve  a  case 
made,  and  also  gave  tlie  defendant  In  error 
time  in  which  to  suggest  amendments  there- 
to. Affiant  says  that  the  case  made  was  pre- 
pared and  served,  within  the  time  given  by 
the  court,  upon  M.  Byrne,  the  attorney  for  the 
defendant  In  error.  That  the  said  M.  Byrne 
did  not  return  the  case  made  within  the  time 
given  him  by  the  court  to  suggest  amend- 
ments; and.  when  he  did  return  it,  he  made 
no  suggestions  of  amendment  of  any  kind 
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whatever.  That  this  affiant  prepared  a  no- 
tice of  presentation  of  the  case  to  the  Hon. 
L.  Stiilwell,  Judge  of  the  district  court  of 
Neosho  couDt7,  Kansas,  at  his  chambers  in 
Fredonia,  Kansas,  where  he  was  then  holding 
conrt.  That,  after  serrlce  of  notice  of  pres- 
entation of  said  case  to  said  Stiilwell  for  al- 
lowance and  settlement,  as  a  true  and  cor- 
rect case  made,  the  said  M.  Byrne  requested 
this  affiant  not  to  present  the  case  to  .Tudge 
sail  well  at  FredMiia,  but  to  wait  until  said 
Stiilwell  should  return  to  Erie,  stating  that 
he  had  made  no  suggestions  of  amendment; 
yet  he  did  not  believe  the  petition  incorpo- 
rated in  the  case  made  was  correct,  and  de- 
sired to  be  present  when  the  case  made  was 
settled  and  signed,  for  the  purpose  of  pre- 
senting that  objection  to  Judge  StlllwelL  Af- 
fiant told  said  Byrne  he  would  do  so,  provided 
Judge  Stiilwell  would  return  within  the  time 
the  case  was  to  be  signed  and  settled.  Mr. 
Byrne  said  he  would  waive  both  time  and 
place  if  affiant  would  wait  until  Judge  Stiil- 
well returned  to  Brie  from  Fredonia,  stating 
that  he  wds  poor,  and  did  not  have  the  neces- 
sary money  to  pay  his  expenses  to  Fredonia 
and  back,  and  that  the  railroad  company 
ongbt  not  to  go  there.  Affiant  told  Mr. 
Byrne  that  he  would  do  anything  in  the  world 
to  accommodate  him,  and  asked  him  to  waive 
notice  of  time  of  settlemoit,  whereupon  said 
Byrne  sat  down  and  commenced  to  write  a 
waiver,  but  then  stated  that,  as  he  was  g(dng 
to  be  present  when  the  case  was  settled  and 
signed,  there  was  no  necessity  of  any  waiver, 
as  bis  presence  would  be  a  waiver,  and  'that 
affiant  need  have  no  fear  of  bis  attempting 
to  take  any  advantage  of  said  affiant,  be- 
cause he  was  satisfied  the  case  made  was 
correct,  except  that  he  thought  he  bad  filed 
an  amended  petition,  and  the  one  set  out  in 
the  case  made  was  not  an  amended  petition. 
Afliant  then  informed  said  Byrne  that  he 
(affiant)  was  going  away  and  might  not  re- 
turn as  soon  as  Judge  Stiilwell  returned,  but 
that  affiant  would  leave  the  case  made  with 
affiant's  assistant,  Mr.  Scott,  who  would  give 
Mr.  Byrne  aU  the  notice  it  was  possible  to 
give  of  Judge  StUlwell's  return.  Mr.  Byrne 
said  that  all  the  notice  he  required  was  sim- 
ply to  be  informed  in  time  to  get  to  the  train, 
and  that  he  would  go  up  with  Mr.  Scott;  or, 
if  affiant  did  not  desire  to  send  Mr.  Scott, 
tiiat  be  (Byrne)  would  take  the  case  made 
up  to  Erie  and  present  it  for  affiant,  as  a  mat- 
ter of  accommodation,  provided  affiant  would 
consent  that  if  the  petition  incorporated  in 
the  case  made  was  not  correct  that  he 
(Byrne)  might  attach  a  correct  copy,  to  which 
affiant  consented,  and  left  the  case  with  Mr. 
Scott,  to  be  taken  to  Erie,  where  Judge  Still- 
well  resides,  at  such  time  as  Judge  Stiilwell 
should  return.  As  to  what  took  place  be- 
tween Mr.  Scott  and  Mr.  Byrne,  affiant  is  not 
informed  further  than  is  set  forth  in  the  affi- 
davit of  Mr.  Scott,  on  file  in  this  matter. 
A  few  days  after  the  case  had  been  present- 
ed, affiant  received  a  letter  irom  Judge  Stil- 


well,  asking  for  waiver  of  notice  from  Byrne. 
Affiant  prepared  a  waiver,  and  met  Mr. 
Byrne  at  Oswego,  in  attendance  upon  the  dis- 
trict court,  and  presented  him  with  waiver. 
Mr.  Byrne  said  he  would  sign  waiver,  ex- 
cept that  he  thought  the  time  had  expired  in 
which  to  settle  case,  and  if  it  had  he  desired 
to  take  advantage  of  it.  Affiant  told  him  it 
had  not  expired,  and  requested  him  to  sign 
and  return  the  waiver.  Mr.  Byrne  told  affi- 
ant that  he  (Byrne)  had  a  memorandum  at 
his  office,  and  that  he  was  going  up  to  Par- 
sons at  no<»i  that  day  and  would  consult  his 
memorandum,  and,  if  the  time  had  not  ex- 
pired, would  sign  the  waiver,  and  forward 
it  to  Judge  Stllwell,  himself,  for  affiant 
Affiant  says  that  he  saw  Mr.  Byrne  the  next 
day,  and  asked  him  if  he  had  sent  the  waiver 
to  Judge  Stllwell,  as  he  promised.  Mr.  Byrne 
replied  that  he  had  not,  that  he  had  mislaid 
it  among  his  papers,  but  that  he  had  writ- 
ten Judge  Stllwell  a  letter,  in  which  he  had 
said  to  him  that  if  the  case  made  was  all 
right,  and  the  time  had  not  expired,  be 
(Byrne)  had  no  objections  to  his  (Judge  Stil- 
well's)  signing  the  same  at  any  time.  Affi- 
ant Immediately  wired  to  Judge  Stllwell  to 
know  if  Mr.  Byrne  had  forwarded  a  waiver, 
or  letter  amounting  to  a  waiver,  and  re- 
ceived in  reply  the  case  made,  duly  sig^ned, 
with  Mr.  Byrne's  letter  attached,  and  a  letter 
from  Judge  Stllwell  to  affiant,  stating  that 
he  had  received  a  letter  from  Mr.  Byrne 
which  be  regarded  and  treated  as  a  waiv- 
er. Affiant  says  that  he  is  unable  to  find 
said  letter  from  Judge  Stllwell  among  his 
papers  in  the  case,  or  among  his  letter  ffies, 
and  supposes  it  has  been  lost,  as  he  did 
not  regard  it  of  any  importance  after  the 
case  made  had  been  signed  and  settled,  as 
Mr.  Byrne  having  frequently  stated  that, 
as  Judge  Stllwell  had  dgned  the  case,  he  did 
not  desire  to  question  it  further.  Affiant  fur- 
ther states  that  the  letter  attached  to  the 
case  made,  as  affiant  believes,  is  the  letter 
written  to  Judge  Stllwell,  in  which  said 
Byrne  claimed,  in  conversation  with  afflajit, 
he  had  told  Judge  Stllwell  he  waived  notice 
of  presentation  and  signing  of  the  case.  Fur- 
ther affiant  saith  not     T.  N.  Sedgwick." 

"State  of  Kansas,  County  of  Labette— ss.: 
M.  Byrne,  being  duly  sworn,  says:  That  he 
Is  the  attorney  of  record  In  the  case  of  Mary 
E.  Greenwood,  widow  of  Benjamin  Ii.  Green- 
wood, deceased,  plaintifT,  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
defendant,  in  the  district  court  of  Neoeho 
county,  Kansas,  the  same  case  in  the  supreme 
court  of  this  state  being  entitled  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
plaintiff  in  error,  against  Mary  E.  Green- 
wood, widow  of  Benjamin  L.  Greenwood, 
defendant  In  error.  That,  in  the  pretended 
settlement  of  the  case  made  before  L.  Stll- 
well, judge  of  the  district  court  of  Neosho 
county,  Kansas,  there  was  made  a  verbal 
agreement  between  Mr. "  Sedgwick,  attorney 
for  defendant  below,  and  myself,  whereby 
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we  agreed  to  go  together  to  Erie,  the  county- 
Beat  of  NeoBho  county,  which  is  some  twen- 
ty or  thirty  miles  distant  from  the  residence 
of  Mr.  Sedgwicli  and  myself,  for  the  pur- 
pose of  making  such  settlement  of  ease  made 
within  the  time  given  for  settlement,  amend- 
ments, etc.,  by  law  and  the  court,  and  that 
Mr.  Sedgwick  would  give  me  reasonable  no- 
tice of  a  time  when  we  could  both  conven- 
iently go  to  Erie  as  aforesaid.  This  agree- 
ment was  made  a  few  days  after  time  given 
for  making  a  case  for  the  supreme  court 
Mr.  Scott,  an  assistant  attorney  to  Mr.  Sedg- 
Wic]£  in  his  office,  afterwards  called  upon 
me,  being  about  twenty  minutes  to  train 
time,  one  Saturday,  requesting  me  to  accom- 
pany him  or  Mr.  Sedgwiclc  to  Erie  for  the 
purpose  of  settling  the  case  made,  as  above. 
I  did  not  go,  as  the  notice  was  not  in  accord- 
ance with  our  agreement  and  understand- 
ing, and  beinK  too  short  I  was,  some  time 
afterwards,  informed  by  Mr.  Sedgwick  that 
no  settlement  liad  been  made  at  the  time  or 
place,  by  reason  of  the  absence  of  Judge 
StilwelL  Meanwhile,  and  about  this  time, 
Mr.  Sedgwick,  of  his  own  motion,  attempt- 
ed to  settle  the  case  made,  without  any  fur- 
ther notice  to  me,  either  verl)al  or  written. 
As  I  now  understand  it  Judge  Stilwell  re- 
fused to  make  settlement  of  case  made  in 
the  manner  proposed  by  Mr.  Sedgwick.  He, 
Mr.  Sedgwick,  thereafter  called  upon  me, 
and  stated  that  Judge  Stilwell  desired  me 
to  write  the  letter  to  him,  wUch  is  append- 
ed to  the  case  made,  giving  me  an  outline 
of  what  (he  said)  Judge  Stilwell  wanted  me 
to  write  and  partially  dictating  the  same. 
I  have  since  been  given  to  understand  and 
believe  that  Judge  Stilwell  did  not  request 
any  such  letter,  or,  at  least  not  in, the  man- 
ner Indicated  by  Mr.  Sedgwick.  I  desired 
and  Intended,  by  said  letter,  to  clear  myself 
with  Judge  Stilwell  of  any  imputation  of  un- 
fairness towards  Mr.  Sedgwick  in  the  verbal 
agreement  to  go  with  him  (Mr.  Sedgwick) 
or  Mr.  Scott  to  Erie.  At  the  time  of  writ- 
ing said  letter,  my  recollection  is  that  I  was 
not  aware  that  a  settlement  had  been  at- 
tempted to  be  made  at  another  and  a  differ- 
ent time  and  place  than  the  one  at  Erie,  and 
without  further  notice  to  me.  No  waiver, 
other  than  as  filed  with  said  case  made,  or 
as  contained  in  the  letter  written  by  me  to 
Judge  Stilwell,  has  been  made  or  Intended 
to  be  made  by  me  of  my  rights  in  said  action, 
nor  was  any  notice  served  upon  me,  nor  ac- 
cepted, of  time  and  place  of  making  amend- 
ments, etc.,  to  ease  made,  other  than  as  con- 
tained in  said  case  made;  and  at  no  time 
or  place,  and  in  no  manner,  did  I  waive  my 
right  to  suggeet  amendments  to  said  case 
made  during  the  time  allowed  me  by  law  to 
make  such  amendments.  My  impression  at 
the  time  was  that  the  copy  of  the  petition, 
as  Aled  with  the  case  made,  did  not  corre- 
spond with  my  ofBce  copy,  and  that  I  had 
amended  said  petition,  which  did  not  appear 
In  the  case  made,  for  which  reason  I  intend- 


ed to  suggest  it  with  other  amendments^  to 
the  case  made,  and  for  which  I  distinctly- 
reserved  all  my  legal  rights.  I  hereby  ap- 
pend an  attempted  notice  served  on  me  at 
Oswego,  Kan.,  February  21, 1883,  at  9  o'clock 
a.  m.,  being  Tuesday,  and  wliich,  to  the  beet 
of  my  recollection  and  belief,  I  did  not  ac- 
cept or  sign;  said  pretended  notice  being 
handed  me  by  Mr.  SCott,  above  named,  and 
for  the  purposes  of  this  settlement  M. 
Byrne." 

"State  of  Kansas,  County  of  I^iabette-fis.: 
James  R.  Scott  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  a  resident  of 
Parsons,  Labette  county,  Kansas.  That  he 
is  employed  in  the  office  of  T.  N.  Sedgwick,, 
general  attorney  for  Kansas  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  as  ste- 
nographer, at  Parsons,  Kansas.  That  on  the 
20th  day  of  February,  1893,  pursuant  to  bis 
instructions,  he  went  to  the  office  of  M. 
Byrne  in  Parsons,  Kansas,  and  told  said 
Byrne  that  he  (Scott)  was  going  to  Erie, 
Kansas,  to  present  the  ease  made  for  sig- 
nature and  settlement  in  the  case  of  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
plaintiff  in  error,  against  Mary  E.  Green- 
wood, defendant  in  error,  to  Hon.  L.  Stil- 
well, judge  of  the  district  court  of  Neosho 
county,  Kansas,  in  conformity:  with  the  ar- 
rangement made  between  said  Byrne  and 
said  Sedgwick,  at  8(»ne  time  prior  th^eto. 
That  at  the  time  affiant  went  to  the  office  of 
said  Byrne,  it  was  alx)ut  10  o'clock  a.  m. 
That  the  train  on  which  affiant  proposed  to 
go  to  Erie  on  said  day  was  due  to  arrive  at 
Parsons  at  11:40,  but  did  not  do  so  until 
11:50,  and  left  about  12,  noon,  or  soon  there- 
after. That  said  Byrne  made  no  objection 
wtiatever  to  the  time,  or  said  anything  fur- 
ther than  that  he  did  not  think  it  necessary 
for  him  (Byrne)  to  go  to  Erie,  and  that  he 
would  not  go.  Affiant  says  that  said  Byrne 
made  no  statement  or  complaint  to  him 
alx>ut  the  insufflclHicy  of  the  notice,  and 
said  nothing  about  his  being  unable  to  go  to 
Erie  because  thereof,  but  simply  said  that 
he  did  not  think  it  necessary  for  him  to  be 
present.  Further  affiant  saith  not  James 
R.  Scott" 

T.  N.  Sedgwick,  for  plaintiff  In  error. 
Welch  &  Wilson,  for  defendant  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  only  question  raised  by  the  motion  to 
dismiss  this  case  Is  as  to  the  matter  at  no- 
tice of  the  time  and  place  of  signing  and  set- 
tling the  case  made.  The  statute  in  relation 
to  proceeding  to  review  a  judgment  of  the 
district  court  provides:  "That  a  party  desir- 
ing to  have  any  Judgment  or  order  of  the 
district  court,-  or  a  judge  thereof,  reversed 
by  the  supreme  court  may  make  a  case,  con- 
taining a  statement  of  so  much  of  the  pro- 
ceedings and  evidence,  or  other  matters  in  the 
action,  as  may  be  necessary  to  present  the 
errors  complained  of  to  the  supreme  court. 
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the  case  so  made,  or  a  copy  thereof,  shall, 
within  three  days  after  the  judgment  or  or- 
der Is  entered,  be  served  upon  the  opposite 
party  or  his  attorney,  who  may  within  three 
days  thereafter  suggest  amendments  thereto 
In  writing,  and  present  the  same  to  the  party 
making  the  case,  or  his  attorney,  the  case, 
and  the  amendments,  shall  be  submitted  to 
the  judge  who  shall  settle  and  sign  the  same, 
the  court  or  Judge  may,  upon  good  cause 
shown,  extend  the  time  for  making  a  case 
and  the  time  within  which  the  case  may  be 
served;  and  may  also  direct  notice  to  bo 
given  of  the  time  when  a  case  may  be  pre- 
sented for  settlement,  after  the  same  has 
been  made  and  served,  and  the  amendments 
suggested,  which  When  so  made  and  present- 
ed shall  be  settled,  certified  and  signed  by  the 
Judge  who  tried  the  cause;  and  the  case  so 
settled  and  made  shall  thereupon  be  filed  with 
the  i>aper8  in  the  cause,"  It  then  becomes  the 
record  of  the  case  for  review  In  the  higher 
court,  and  the  reviewing  court  cannot  con- 
sider or  notice  any  matter  not  contained  in 
the  record,  the  case  made  should  contain  so 
much  of  the  proceedings  had  as  are  nectnoiary 
to  present  to  the  court  the  error  complained 
of  from  the  commencement  of  the  case  up  to 
and  including  the  signing,  settlement,  and 
certificate  of  the  Judge.  Gen.  St.  1889,  imrs. 
4€>4S-^650.  The  case  made  tn  this  case  con- 
tains a  complete  statement  of  all  the  procuMl 
Ings,  from  the  filing  of  the  petition  to  the 
presentment  of  the  case  to  the  Judge,  for  sign- 
ing and  settlement  thereof;  but  it  falls  to 
show  that  any  notice  was  given  to  the  plain- 
tiff below,  or  her  attorney,  of  the  time  at 
which  the  case  would  be  presented  to  the 
judge  for  signing  and  settlement;  and  the 
Judge,  in  bis  certificate,  states  that  "neither 
the  plaintiff  nor  her  attorney  was  present 
when  the  case  made  was  presented,  on  Feb- 
ruary W,  1893,  nor  at  any  time  since,  and 
that  no  notice  was  given  to  either  of  them  of 
the  settlement  of  said  case,  as  far  as  has  been 
shown  to  me,  except  such  as  may  be  gathered 
or  inferred  from  the  letter  of  Mr.  Byrne, 
plaintiff's  attorney,  to  me,"— which  letter  the 
Judge  attaches  to  his  certificate,  marked  "A," 
and  makes  It  a  part  of  the  case  made.  The 
question  then  arises  whether  the  letter  shows 
such  notice  as  would  authorize  the  signing 
and  settlement  of  the  case  in  the  absence  of 
the  plaintiff  below  or  her  attorney.  After 
redtlng  certain  matters,  the  letter  says: 
"Now,  In  relation  to  this  matter,  I  do  not 
wish  to  give  away  any  legal  rights  I  may 
have  on  the  question  of  notice  of  the  time  of 
settlement,  or  to  assist  the  plaintiff  in  error 
tn  any  oversight  they  may  have  made."  This 
is  an  express  refusal  to  waive  the  notice  of 
the  time  of  settlement  The  letter  shows 
plainly  that  the  attorney  for  plaintiff  below 
bad  been  Informed  that  the  case  made  was 
in  the  hands  of  the  judge  for  signing  and 
settlement,  bat  he  Is  not  informed  as  to  when 
the  matter  will  be  taken  for  disposition  by  the 
Judge.    We  do  not  think  this  letter  contains 


such  statements  as  the  judge  could  infer  that 
notice  had  been  given,  such  as  would  author^ 
Ize  the  judge  to  sign  and  settle  the  case 
made,  In  the  absence  of  the  defendant  in  er- 
ror or  her  attorney.  The  reason  that  notice 
Is  required  to  be  given  to  the  adverse  party 
Is  that  he  may  be  present,  and  have  such 
amendments  inserted  in  the  case  made  as  he 
may  have  suggested,  and  also  to  object  to  the 
signing  of  the  case  as  prepared  by  the  other 
party.  The  attorney  for  the  d^^f endant  in  er- 
ror had  been  duly  served  wltta  the  case  made, 
and  had  the  case  in  his  possession  for  eight 
or  nine  days,  and  returned  it  to  the  plaintiff 
In  error  without  the  suggestion  of  any  amend- 
ments thereto;  but  he  stated.  In  his  letter  to 
the  judge,  that  he  thought  he  had  filed  an 
amended  petition,  upon  which  the  case  was 
tried,  and  the  case  made  did  not  contain  it, 
and  he  thought  the  reccad  would  show  it  and 
it  could  be  Inserted  when  the  case  was  set- 
tled; and  that  was  the  reason  that  he  did 
not  make  out  and  suggest  any  amendments 
in  writing.  The  attorneys  for  each  party  fil- 
ed affidavits  with  tiie  court,  in  relation  to 
notice  and  verbal  agreements  between  them 
in  relation  to  the  signing  and  settlement  of 
the  case  made;  but  we  cannot  consider  evi- 
dence outside  of  the  record  in  relation  to 
agreements  or  verbal  notice  of  signing  and 
settlement  of  the  case.  We  are  satisfied  that 
the  attorney  for  plaintiff  in  error  was  in  good 
faith  attempting  to  make  and  present  a  fair 
and  honest  case  made,  and  that  he  relied  up- 
on the  promises  and  statements  of  attorney 
for  the  iflef endant  in  error  that  no  advantage 
would  be  taken  in  the  matter  of  signing  and 
settlement  of  the  case,  that  all  formalities 
In  relation  thereto  would  be  waived,  that  he 
would  appear  at  any  time  and  waive  all  such 
matters  of  time  or  notice;  but  in  this  he 
seems  to  have  been  deceived.  It  may  not 
have  been  professional  courtesy  in  an  attor- 
ney to  violate  his  verbal  promises  or  agree- 
ments, and  then  take  advantage  of  the  con- 
fidence reposed  in  his  agreements;  but  then, 
it  was  the  duty  of  the  plaintiff  in  error  to  see 
that  his  case  was  made  in  all  respects  accord- 
ing to  the  requirements  of  the  statute,  and 
that  it  was  certified  within  the  time  allowed 
by  the  order  of  the  court;  and  it  was  the  duty 
of  the  attorney  for  defendant  in  error  to  sug- 
gest amendments  in  writing  and  serve  them 
on  the  attorney  for  plaintiff  in  error;  and, 
when  there  are  no  amendments  suggested  in 
writing,  and  the  case  Is  returned  to  the  at- 
torney for  plaintiff  in  error,  then,  if  he  de- 
sires the  case  signed  and  settled,  It  is  his 
duty  to  see  to  It  that  the  defendant  Is  noti- 
fied, or  else  procure  his  waiver  In  writing, 
so  tliat  the  notice  or  waiver  of  notice  may 
be  made  a  part  of  the  record.  He  should 
not  rely  upon  the  unreliable  statements  of 
his  advereary.  In  the  case  of  Weeks  v.  Med- 
ler,  18  Kan.  428,  Horton,  O.  J.,  delivering  the 
opinion  of  the  court,  says:  "The  mere  signa- 
ture of  the  district  judge  to  a  paper,  a  copy 
of  which  is  presented  to  this  court,  as  a  case 
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made,  Is  not  a  sufficient  showing  that  the 
prerequisites  to  make  tlie  case  a  valid  one 
were  complied  with.  The  jurisdiction  of  the 
Judge  to  settle  the  case  is  a  special  and  lim- 
ited jurisdiction,  which  only  arises  at  the 
times,  and  under  the  circumstances,  specified 
In  tlie  law;  and.  In  the  absence  of  any  ap- 
pearance of  the  opposite  party  or  a  waiver  of 
amendments,  It  should  appear  from  the  rec- 
ord that  the  case  had  been  duly  served,  and 
that  amendments  had  been  suggested  or 
waived,  or  such  opposing  party  bad  notice 
of  the  time  and  place  of  the  settling  of  the 
case.  In  other  words,  the  record  should  show 
affirmatively  the  previous  steps  necessary  to 
the  settlement  of  the  case,  in  the  absence  of 
the  appearance  or  waiver  by  the  opposing 
party."  This  case  made  having  been  signed 
and  settled  in  the  absence  of  the  plaintiff  be- 
low, or  her  attorney,  and  no  notice  of  the 
time  and  place  of  signing  and  settling  the 
same  having  been  given  themj  the  case  will 
be  dismissed,  at  plaintiff's  cost  All  the 
Judges  concurring. 


(H  Mont.  471) 

FITZGERALD  v.  HANSON. 
(Supreme  Court  of  Montana.    July  29, 1895.) 
UosTRACT — Custom. 
Where  a  physician  employs  another  to  as- 
sist him  in  a  case,  evidence  is  not  admissible  of 
a  custom  prevailing  amon^  the  physicians  of 
the  city  and  vicinity  that,  in  the  absence  of  a 
special  agreement  to  the  contrary,  the  assistant 
is  to  look  to  the  patient  for  his  pay,  it  not  being 
shown  that  it  was  known  to  the  assistant,  or 
was  so  general  and  well  established  that  knowl- 
edge and  adoption  of  it  might  be  presumed. 

Appeal  from  district  court.  Missoula  coun- 
ty;  P.  H.  Woody,  Judge. 

Action  by  T.  A.  Fitzgerald  against  H.  H. 
Hanson  for  services  as  a  physician.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

This  is  an  appeal  from  a  judgment  in  favor 
of  the  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial.  Both 
parties  are  physicians  of  the  city  of  Mis- 
soula. The  plaintiff  saed  the  defendant  for 
services  in  assisting  defendant  In  the  prac- 
tice of  his  profession,  the  services  being  prin- 
cipally the  administering  of  an  ansesthetlc, 
and  assisting  in  surgical  operations.  Plaintiff 
testified  that  he  rendered  the  services  in  as- 
sisting defendant  to  perform  various  surgical 
operations,  as  appeared  in  his  complaint  filed, 
and  that  he  rendei'ed  the  services  at  the  In- 
stance and  request  of  the  defendant;  that 
defendant  sometimes  came  for  him  in  his 
buggy,  and  sometimes  called  biiu  tlirough  the 
toloplione;  and  that  the  charges  were  reason- 
able, and  that  he  charged  the  defendant  at 
the  time  of  the  rendering  of  the  services. 
This  testimony  was  not  denied  by  the  de- 
fendant in  his  examination.  Defendant  did 
state  that  the  patients  requested  him  to  call 
In  the  services  of  an  assistant,  and  that  he 
Informed  the  plaintiff  of  such  request  by  the 


patients,  but  the  plaintiff  denies  that  he  knew 
that  any  such  request  was  made.  Upon  this 
testimony  the  verdict  was  found  in  favor  of 
the  plaintiff  for  a  portion  of  the  accounts  set 
up  in  his  complaint. 

Crouch  &  Duls,  for  appellant.  Geo.  W. 
Reeves  and  Smith  &  Word,  for  respondent. 

DB  WITT,  J.  (after  stating  the  facts). 
There  is  no  question  but  the  evidence  sup- 
ports the  verdict  It  stands  undenied  that 
the  services  were  rendered  at  the  special  In- 
stance and  request  of  the  defendant,  and 
that  they  were  worth  the  amount  charged. 
The  only  point  In  the  case  Is  the  exclusion 
by  the  court  of  certain  testimony  offered  by 
the  defendant.  The  defendant's  counsel  of- 
fered to  prove  by  defendant  and  one  other 
physician  that  there  was  a  custom  prevailing 
among  physicians  and  surgeons  in  Missoula 
and  vicinity  that,  unless  there  Is  a  special 
agreement  to  the  contrary  before  the  serv- 
ices are  performed,  for  which  an  assistant  is 
called,  such  as  plaintiff,  that  the  "assist- 
ant," so  called,  Is  to  look  to  the  patient,  and 
not  to  the  principal  physician  or  surgeon  for 
his  pay.  This  proffered  testimony  was  re- 
jected by  the  court,  and  error  in  such  action 
Is  assigned.  The  contract  of  the  parties 
stands  practically  admitted  by  the  testimony 
to  be  that  the  defendant  employed  the  plain- 
tiff to  perform  the  services,  and  the  facts  In 
evidence  show  a  contract  between  plaintiff 
and  defendant.  Defendant  was  liable  for 
plaintiff's  services.  The  offer  was  made  to 
prove  a  custom  or  usage  to  the  effect  that  the 
defendant  was  not  liable  at  all,  either  pri- 
marily or  secondarily.  We  are  of  the  opin- 
ion that  this  testimony  was  properly  ex- 
cluded. 

It  is  said  by  DIzon,  O.  J.,  In  Lamb  v. 
Klaus,  30  Wis.  94,  quoting  and  approving 
Foye  V.  Leigbton,  2  Post  (N.  H.)  75,  that: 
"A  usage  explains  and  ascertains  the  intent 
of  the  parties.  It  cannot  be  in  opposition  to 
any  principle  of  general  policy,  nor.  incon- 
sistent with  the  terms  of  the  agreement  be- 
tween the  parties;  for  It  Incorporates  Itself 
lnt?o  the  terms  of  the  agreement  and  be- 
comes a  part  of  It  It  must  be  known  and  es- 
tablished. It  must  appear  to  be  so  well  set- 
tled, so  uniformly  acted  upon,  and  of  so  long 
a  continuance,  as  to  raise  a  fair  presumptimi 
that  it  was  known  to  both  contracting  par- 
ties, and  that  they  contracted  In  reference 
to  it  and  in  conformity  with  It."  The  su- 
preme court  of  Maryland  uses  the  following 
language  upon  this  subject:  "The  authori- 
ties all  hold  that  a  usage,  to  be  admissible, 
must  be  proved  to  be  known  to  the  parties, 
or  be  so  general  and  well  established  that 
knowledge  and  adoption  of  it  may  be  pre- 
sumed;  and  It  must  be  certain  and  uniform. 
Foley  V.  Mason,  6  Md.  51 ;  Second  Nat.  Bank 
of  Baltimore  v.  Western  Nat.  Bank  of  Balti- 
more, 51  Md.  128;  Bank  v.  Grafflin,  31  Md- 
520;    Patterson  v.  Crowther,  70  Md.  125,  18 


Digitized  by 


Google 


Mont) 


MICHAUD  V.  rREISCHEIMER. 


231 


Aa  531."  Exhibition  Co.  v.  Pickett  (Md.) 
2S  Atl.  279.  In  the  case  of  Park  v.  Insur- 
ance Co.,  48  Ga.  601,  the  offer  was  to  prove 
a  certain  usage  or  custom  In  the  life  Insxir- 
ance  business.  The  question  propounded  to 
witness  was:  "  TDo  you  know  of  any  usage 
or  custom  In  the  life  insurance  business  as 
to  the  commutation  of  renewals,  etc.?'  The 
proper  question  would  have  -been,  'What  Is 
the  general  or  universal  usage  and  custom 
in  the  life  Insurance  business  as  to  the  com- 
mutation of  renewals,  etc.?'  The  usage  or 
custom,  to  be  binding,  must  be  a  general  one, 
and  of  universal  practice,  as  applicable  to 
that  particular  business."  The  court  also 
said:  "The  contract  of  the  parties  in  this 
case  was  that  the  defendants  should  receive 
for  their  services  twenty  per  centum  on  all 
sums  collected  by  them  for  first  year's  pre- 
mium Insurance,  and  seven  and  one-half  per 
centum  on  all  sums  received  by  them  for 
continued  renewals  of  policies.  This  contract 
is  plain  and  explicit.  There  is  no  doubt  or 
ambiguity  as  to  the  meaning  of  it,  or  as  to 
the  intention  of  the  parties;  but  it  is  con- 
tended the  evidence  was  admissible  to  annex 
an  Incident  to  the  contract  by  the  proof  of 
usage  or  custom.  But  in  all  cases  of  this 
sort  the  rule  for  admitting  the  evidence  of 
usage  or  custom  must  be  taken  with  this 
qualification  that  the  evidence  be  not  repug- 
nant to  or  inconsistent  with  the  contract." 
We  find  the  following  In  1  Rice,  Ev.  p.  278: 
"Custom  and  usage  are  resorted  to  only  to 
ascertain  and  explain  the  meaning  and  in- 
tention of  the  parties  to  a  contract  when  the 
same  could  not  be  ascertained  without  ex- 
trinsic evidence,  but  never  to  contravene  the 
express  stipulations;  and,  If  there  is  no  un- 
certainty as  to  the  terms  of  a  contract,  usage 
cannot  be  proved  to  contradict  or  qualify  its 
provisions.  Barnard  v.  Kellogg,  10  Wall. 
383;  Bradley  v.  Wheeler,  44  N.  Y.  495; 
Wheeler  v.  New  Bould,  16  N.  Y.  392;  Walls 
V.  Bailey,  49  N.  Y.  404.  In  matters  as  to 
which  a  contract  is  silent,  custom  and  usage 
may  be  resorted  to  for  the  purpose  of  an- 
nexing incidents  to  it.  ■  Hutton  v.  Warren, 
1  Mees.  &  W.  460;  Wigglesworth  v.  Dalllson, 
.1  Doug.  201.  But  the  incident  sought  to  be 
imported  into  the  contract  must  not  be  In- 
<-nns!stent  with  its  express  terms,  or  any 
necessary  Implication  from  those  terms. 
Note  to  Wigglesworth  v.  Dalllson,  Smith, 
L>ead.  Cas.  (0th  Am.  Ed.)  677,  and  cases  cited. 
Lsage  is  scnietUnes  adnil.sslble  to  add  to  or 
explain,  but  never  to  vary  or  contradict,  ei- 
ther expressly  or  by  Implication,  the  terms 
of  a  written  Instrument,  or  the  fair  and  le- 
gal import  of  a  contract.  Allen  v.  Dykers, 
3  Hill,  593;  Hinton  v.  Locke,  5  Hill,  437; 
Magee  v.  Atkinson,  2  Mees.  &  W.  442;  Ad- 
ams V.  Wordley,  1  Mees.  &  W.  374,  and  oth- 
er cases  cited;  1  Smith,  Lead.  Cas.  6S0  et 
seq."  "Usage  must  be  uniform.  To  permit 
usage  to  govern  and  modify  the  law  In  rela- 
tion to  dealings  of  parties,  it  must  be  uni- 
form, certain,  and  sufficiently  notorious  to 


warrant  the  legal  presumption  that  the  par- 
ties contracted  with  reference  to  it  Bank 
V.  Grafflin,  31  Md.  507;  Rapp  v.  Palmer,  3 
Watts,  179;  Barksdale  v.  Brown,  1  Nott  & 
McC.  519;  Harper  v.  Pound,  10  Ind.  32; 
Smith  V.  Glbbs,  44  N.  H.  335;  Shackelford 
V.  Railroad  Co.,  37  Miss.  202.  Evidence  of 
particular  usage  to  add  to  or  In  any  manner 
affect  the  construction  of  a  written  contract 
is  admitted  only  on  the  principle  that  the 
parties  who  made  the  contract  were  both 
cognizant  of  the  usage,  and  are  presumed 
to  have  made  the  contract  in  reference  to  it 
See  Kirchner  v.  Venus,  12  Moore,  P.  C.  361; 
Meyer  v.  Dresser,  16  C.  B.  (N.  S.)  640;  Ap- 
pleman  v.  Fisher,  34  Md.  540;  Cotton-Press 
Co.  V.  Stanard,  44  Mo.  71."  We  are  of  the- 
opinion  that  under  the  circumstances  of  this 
case,  where  the  contract  between  the  par- 
ties seems  to  be  plain,  and  not  subject  to  be 
misunderstood,  the  ofter  of  proof  of  the 
usage  was  not  sufficient  to  admit  It  In  testi- 
mony. The  usage  proposed  to  be  proved 
would  set  aside  what  appears  to  be  the  con- 
tract made  between  the  parties.  It  does  not 
appear  by  the  offer  of  proof  that  the  alleged 
usage  was  either  known  to  the  plaintiff,  or 
that  It  was  "so  well  settled,  so  uniformly 
acted  upon,  and  of  so  long  a  continuance  as 
to  raise  a  fair  presumption  that  it  was 
known  to  both  contracting  parties,  and  that 
they  contracted  In  reference  to  it  and  in  con- 
formity with  It"  Lamb  v.  Klaus,  30  Wis. 
97.  Again  using  the  words  in  Rice  on  Evi- 
dence, it  did  not  appear  that  this  alleged 
usage  was  "uniform,  certain,  and  sufficient- 
ly notorious  to  warrant  the  legal  presump- 
tion that  the  parties  contracted  with  refer- 
ence to  it"  It  appeared  only  that  the  usage 
prevailed.  The  usage,  as  proposed  to  be 
proven,  falls  far  short  in  its  nature  of  such 
a  one  as  could  be  considered  to  be  part  of 
such  a  contract  as  the  one  proven  and  con- 
ceded to  be  the  contract  In  this  case.  This 
seems  to  us  to  be  the  only  legal  conclusion 
of  this  case.  We  are  not  Informed  by  the 
record  what  the  ethics  and  courtesy  of  the 
medical  profession  are  In  such  a  matter.  If 
plaintiff  has  transgressed  professional  amen- 
ities In  enforcing  this  demand  as  against  the 
defendant,  the  amount  of  the  judgment  and 
his  loss  of  his  brethren's  esteem  may  offset 
each  other.    Affirmed. 

P  EMBERTON,  O.  J.,  and  HUNT,  X,  con- 
cur. 


(16  Mont.  472) 

MICHAUD  V.  PRBISCHEIMER. 

(Supreme  Court  of  Montana.    Jnly  29, 1895.) 

Nkw  Tbial— Vrrbict  aoaikst  Eviiience. 

In  an  action  against  a  vendor  for  breach 

of  warranty  in  two  of  three  barrels  of  paint 

sold,  there  was  evidence  that  it  was  all  made  by 

the  same  comnanj.  by  the  same  formula;   that 

the  paint  in  the  two  barrels,  but  not  that  in  the 

third,  when  put  on  a  roof,  curled  up,  cracked, 

and  blew  off;    that  good  paint  when  put  on  a 

roof  in  proper  condition,  will  not  do  this;   that 
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the  roofs  on  which  this  paint  was  put  were  In 
proper  condition.  Beld  that,  on  a  verdict  for 
defendant,  an  order  granting  plaintiS  a  new 
trial  was  proper. 

Appeal  from  district  court,  Mlssotila  coun- 
ty;  Frank  H.  Woody,  Judge. 

Action  by  Joseph  Michaud  against  George 
Frelschelmer  for  breach  of  warranty.  There 
was  a  verdict  for  defendant,  and  from  an 
order  granting  a  new  trial  he  appeals.  Af- 
firmed. 

Duls  &  Crouch,  for  appellant, 

PEMBERTON,  a  J.  This  Is  an  action 
brought  by  plaintiff  to  recover  of  defendant 
the  price  paid  for  certain  paint  sold  by  de- 
fendant to  plaintifT  on  a  warranty  that  said 
paint  was  of  flrst-class  quality,  and  for  dam- 
ages occasioned  by  the  alleged  breach  of 
said  warranty.  The  answer  admits  the  war- 
ranty'as  to  quality,  but  denies  that  the  paint 
was  worthless,  as  alleged  In  the  complaint. 
The  damages  are  also  denied.  The  case 
was  tried  to  a  Jury,  who  returned  a  verdict 
to:  the  defendant.  The  court,  on  motion  of 
the  plaintiff,  set  aside  the  verdict,  and  grant- 
ed a  new  triaL  Defendant  appeals  from 
this  order. 

It'  appears  from  the  evidence  that  plain- 
tiff purchased  of  the  defendant  two  half  bar- 
rels of  "slate  roof  paint,  containing,  re- 
spectively, 25  and  26  gallons,  and  one  whole 
barrel  of  58  gallons,  at  the  price  of  75  cents 
per  gallon;  that  said  paint  was  warranted 
to  be  of  flrst-class  quality.  This  Is  admitted; 
also,  that  the  price  was  paid.  The  plaintiff 
used  the  paint  In  painting  roofs.  He  com- 
menced bis  painting  by  using  the  paint  in 
the  two  half  barrels  first  When  that  was 
consumed,  he  used  that  In  the  whole  barrel. 
All  the  paint  was  used  in  painting  the  same 
roofs.  The  roofs  were  part  tin  and  part 
cedar  shingles.  The  paint  contained  in  the 
two  half  barrels,  within  four  or  five  days 
after  being  put  on  the  roof,  "curled  up," 
"cracked,"  and  blew  off.  That  used  out  of 
the  whole  barrel  on  the  same  roofs  did  not 
do  so,  but  remained.  The  paint  from  the 
two  half  barrels,  used  both  on  tbe  tin  and 
shingle  roofs,  "curled  up,"  "cracked,"  and 
blew  off.  This  did  not  occur  when  the  paint 
in  the  whole  barrel  was  used.  All  the  paint 
on  the  roofs  used  out  of  the  two  half  bar- 
rels, up  to  the  point  where  the  use  of  tbe 
paint  In  the  whole  barrel  commenced, 
"curled  up,"  "cracked,"  and  blew  off,  so  that 
that  part  of  the  roofs  had  to  be  r^>alnted. 
That  it  was  worth  $25  to  put  the  paint  al- 
leged to  be  worthless  on  the  roofs;  that  tbe 
roofs  were  dry  and  in  good  condition  to  re- 
ceive the  paint;  and  that  It  was  properly 
put  on.  There  was  evidence  that  all  the 
paint  was  manufactured  at  Davenport,  Io- 
wa, by  the  Steams  Paint  Manufacturing 
Company,  from  the  same  formula.  The  evi- 
dence of  the  witnesses  for  defendant,  who 
were  experienced  painters,  is  to  the  effect 
that  good  paint,  If  properly  put  on  a  roof, 


when  In  good  condition  to  receive  it,  would 
not  curl  m>.  crack,  and  blow  off;  but  they 
said,  if  the  roof  was  In  good  condition,  and 
the  paint  properly  put  on,  and  did  so  curl 
up,  crack,  and  blow  away,  it  would  be  be- 
cause the  paint  was  worthless.  There  is  no 
evidence  to  contradict  the  tesidmony  of  plain- 
tiff and  his  witnesses  that  the  roofs  were 
dry  and  In  good  condition  wh«i  the  paint 
was  put  on,  or  that  the  work  was  properly 
done.  Nor  Is  there  any  reason  given  why 
the  paint  should  curl  up  and  crack  on  the 
Un  roof,  and  blow  away.  It  was  certainly 
dry  and  in  good  condition  to  receive  the 
paint  But  the  evidence  shows  that  the 
paint  did  not  stick  to  it  any  better  than  to 
the  shingle  roof.  That  the  paint  taken  from 
the  full  barrel  did  not  curl  up,  craclc,  and 
blow  awav  is  evidence  that  it  was  of  good 
quality,  and  properly  put  on.  All  the  paint 
was  put  on  by  the  same  parties.  That  out 
of  the  whole  barrel  stuck  to  the  roof;  that 
from  the  half  barrels  curled  up,  cracked,  and 
blew  off.  This  seems  to  be  very  strong 
proof  to  us,  tending  to  impeach  the  charac- 
ter and  quality  of  the  paint  contained  In  the 
two  half  barrels.  Viewing  the  evidence  in 
this  light  the  court  granted  plaintiff's  mo- 
tion for  a  new  trial.  This  action  of  the  court 
Is  assigned  as  error.  We  are  unable  to  dis- 
cover In  the  action  of  the  court  complained 
of  any  abuse  of  that  sound  Judicial  discre- 
tion which  should  go -.'em  In  such  proceed- 
ings.   The  order  appealed  from  Is  affirmed. 


(IS  Uont.  604) 
BTJTTB,  A.   &  P.   BY,   CO.  v.   MONTANA 
U.  RY,  CO.  et  al.    (No.  519.) 

(Supreme  Court  of  Montana.   July  29,  iSSS.) 

RAILKOAD    CoMPAMIBS — EmINSKT    DOHAtN— POKr> 

rose  or  Road  —  CoNDBMSATiox  of  Bioht  or 
Wat  or  Anotbeb  Compant— Right  to  Uakb 
Crossing— Conditions  Imposed— Damages  ton 
Crossing  —  Reference  to  Commissioners—. 
'Watcbmah  A.T  Cbossino— Compensation  or. 

1.  Under  Const  art  15,  {  6,  declaring  that 
all  railroads  shall  be  public  highways  and  com- 
mon carriers,  the  mere  fact  that  a  railroad  is 
built  by  a  private  corporation,  and  that  its 
branches  and  spurs  run  convenient  to  private 
mines,  and  are  largely  for  the  use  of  the  mine 
owners,  does  not  destroy  its  character  as  a  pub- 
lic use,  so  as  to  deprive  it  of  the  right  of  emi- 
nent domain. 

2.  Plaintiff  railway  company  may  condemn 
part  of  the  right  of  way  of  defendant  company, 
where  such  right  of  way  is  25  feet  on  each  side 
of  the  center  of  defendant's  tracks,  and  runs 
along  the  side  of  a  hill  in  a  mining  country,  and 
defendant  has  graded  only  the  space  occupied 
by  its  roadbed,  and  the  business  of  both  roads 
is  to  carry  ore  from  different  ore  houses  on  the 
same  level,  and,  if  plaintiff  were  required  to 
build  elsewhere,  it  would  be  caused  great  ex- 
pense, and  its  road  would  interfere  with  the 
operation  of  mines,  and  would  cut  through  shaft 
and  other  houses,  and,  at  points  where  plaintiff's 
road  would  have  to  cross  defendant's,  plaintiff 
would  have  to  build  tunnels  or  bridges. 

3.  The  mere  fact  that  a  railroad  comx>any 
may  in  the  future  require,  for  a  double  track,  a 
portion  of  its  right  of  way  not  occupied  by  its 
roadl>cd.  will  not  preclude  the  condemnation  of 
tbe  unoccupied  part  by  another  company. 
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4.  Ab  CoD8l.  art.  15,  S  6,  expressly  gives  a 
railroad  company  the  right  to  cron  the  tracks 
of  another,  the  mere  fact  that  the  latter  may 
be  inconvenienced  by  the  crossing  in  the  opera- 
tion of  its  trains  will  not  deprive  the  other  of 
the  right  to  crosa. 

5.  Under  Code  Civ.  Proc  1887,  S  601,  pro- 
viding that  land  appropriated  to  a  public  use 
cannot  ai^in  be  so  appropriated  unless  the  use 
to  which  it  is  to  be  applied  is  a  more  necessary 
pablic  use,  a  railroad  company  may  acquire  the 
part  of  a  right  of  way  of  another  company  not 
used  for  its  roadbed  where  such  right  of  way 
la  the  most  desirable  route  for  the  new  road, 
though  it  might  be  possible  to  build  it  without 
using  the  right  of  way. 

6.  Oomp.  SL  1887,  p.  216,  |  600,  providing 
that  all  rights  of  way  shall  be  subject  to  be  con- 
nected with,  crossed,  or  intersected  by  any  oth- 
er right  of  way,  and  shall  also  be  subject  to  a 
limited  use  in  common  with  the  owner  thereof, 
when  necessary,  does  not  restrict  the  right  ol 
one  railroad  company  to  condemn  lands  of  an- 
other to  crossings. 

7.  Under  Code  Civ.  Proc.  1887,  f  601,  pro- 
viding that  land  appropriated  to  a  public  use 
cannot  again  be  so  appropriated,  unless  the  use 
to  which  it  is  to  be  applied  is  a  more  necessary 
public  nse,  the  new  use  need  not  be  a  different 
one  from  that  for  which  the  land  was  originally 
appropriated. 

8.  Where  a  spur  track  on  the  north  side  of  a 
raihroad  is  on  the  proposed  line  of  another  road, 
and  at  the  point  where  the  tracks  would  cross 
the  grades  of  the  roads  are  different,  and  it 
would  be  more  convenient  for  the  business  for 
which  the  spur  was  built  that  it  should  be  on 
the  south  side  of  the  track,  the  court  will  order 
that  the  crossing  company,  at  its  own  expense, 
remove  the  spur  to  the  south  side  of  the  track 
and  provide  suitable  approaches  to  it  for  teams. 

9.  Where  a  spur  track  of  a  railroad  is  on 
the  proposed  line  of  another  road,  and  at  the 
point  of  crossing  the  grade  of  the  new  road  Is 
higher  than  that  of  the  spur,  it  is  proper  to  or- 
der that  the  company  raise  the  grade  of  the 
spur  so  as  to  make  a  feasible  crossing,  and 
leave  the  spur  in  a  reasonable  condition  for 
nse. 

la  Under  Comp.  St.  p.  218,  S  607,  providing 
that  courts  may  regulate  and  determine  the 
place  and  manner  of  maidng  crossings,  the 
court  may,  in  a  condemnation  proceeding,  refer 
to  the  commissioners  the  question  of  damages 
for  crossing 

11.  A  railroad  company  which  is  awarded  the 
right  to  cross  the  road  of  another  company 
should  be  allowed  to  select  the  watchman  at  the 
crossing,  but  required  to  pay  his  wages. 

Appeal  from  district  court,  Sliver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  the  Butte,  Aimconda  &  Pacific 
Ballway  Company  against  the  Montana 
Union  Railway  Company  and  others  to  con- 
demn certain  lands,  and  for  leave  to  cross 
defendants'  roads.  From  a  judgment  ren- 
dered in  favor  of  plaintiff,  defendants  ap- 
peal   Judgment  modified. 

The  plaintiff  is  a  railroad  corpoiation,  duly 
incorporated  und»  the  laws  of  Montana. 
The  defendant  the  Montana  Union  Railway 
Company  is  also  Incorporated  under  the  laws 
of  Montana.  The  other  defendants  are  or- 
ganized under  the  laws  of  other  states.  The 
plainttfT  alleges  that  It  is  authorized  by  its 
charter  to  construct,  maintain,  and  operate  a 
line  of  railway  from  the  city  of  Butte,  Silver 
Bow  county,  Mont,  beginning  at  a  point 
near  the  terminus  or  depot  of  the  Montana 
Central  or  Great  Northern  Ballway,  at  or 


near  the  city  of  Butte  aforesaid,  and  run- 
ning and  extending  thence  in  a  general 
westerly  direction,  by  way  oif  the  towns  of 
Rocker  and  Sliver  Bow,  In  said  county  of 
Silvw  Bow.  and  through  Sliver  Bow  caflon, 
to  a  point  near  Gregson's  Springs,  and 
thence  in  a  general  northwesterly  direction, 
skirting  the  westerly  foothills  of  Deer  Iiodge 
valley,  to  the  city  of  Anaconda,  with  such 
connections,  branches,  and  spurs  to  mine* 
and  smelting  works  and  other  industries  in 
said  counties  as  may  be  deemed  necessary 
ix  proper.  That  plaintiff  Is  engaged  in  the 
construction  of  said  main  line  of  railway 
between  the  said  cities  of  Butte  and  Ana- 
conda, and  also  the  branch  and  connection 
Intended  to  connect  on  the  east  with  the 
Mountain  View  spur  and  Montana  Central 
Railway,  and  by  means  of  that  railway  wldi 
the  main  line  of  plaintiff,  at  or  near  the 
Great  Northern  depot  aforesaid,  and  also  to 
connect  directly  with  the  main  line  of  plain- 
tiff at  a  point  west  at  Butte  City,  to  wit,  at 
or  near  Rocker,  and  to  extend  to  the  various 
mines,  mills,  and  other  Industries  situate 
along  said  branch.— all  of  said  branch  and 
the  points  above  mentioned  being  In  SilTor 
Bow  county,  Mont.  That  the  public  interest 
requires  the  construction  of  said  railway,  and 
the  branch  thereof  above  described,  and 
that  the  lands  proposed  by  plaintiff  to  be 
taken  and  condemned  for  the  use  of  aald 
railway  ara  required  and  necessary  for  the 
construction  and  operation  thereof,  and  for 
a  right  of  way,  tracks,  side  tracks,  and  gm- 
eral  railway  uses  of  plaintiff.  That  It  Is  nec- 
essary to  the  construction  and  operation  at 
said  railway  that  the  plaintiff  should  take, 
use,  and  enjoy,  for  the  purpose  of  a  right 
of  way  for  Its  branch  railway  above  de- 
scribed, certain  portions  of  land  in  Silver 
Bow  county,  and  all  being  within  the  limits 
of  the  right  of  way  claimed  by  the  def^id- 
ants  herein  for  a  railroad  now  being  operated 
by  the  defendant  the  Montana  Union  Uall- 
way  Company.  Then  follows  In  the  com- 
plaint  an  accurate  description  of  the  lands 
which  the  plaintiff  wishes  to  use  for  right 
of  way  purposes.  The  description  embraces 
a  strip  of  land  across  the  Nipper  claim,  and 
within  the  defendants'  right  of  way;  also 
a  strip  of  land  in  the  Last  Chance  addition 
to  the  city  of  Butte,  and  a  portion  of  certaht 
blocks  of  the  Belle  of  Butte  addition  to  the 
city  of  Butte;  also  a  strip  of  land  across  the 
Clear  Grit  mining  claim;  also  a  strip  of  land 
across  the  Banker  mining  claim;  also  a  strip 
of  land  across  the  Autocrat  claim;  also  a 
strip  across  the  Oro  Butte  claim;  also  strips 
across  the  Pacific  claim,  the  Poulln  claim, 
the  Humboldt  claim,  the  Buffalo  claim,  the 
Little  Mlna  claim,  the  Blackfoot  claim,  the 
Alexander  claim,  the  Gambler  claim,  the 
Wake  Up  Jim  claim,  and  the  Emma  Abbott 
claim.  Plaintiff  alleges  that  the  defendants 
claim  or  own  an  interest  or  right  to  the  prop- 
erty above  described,  and  more  particularly 
set  forth  by.  metes  and  bounds  in  plaintUTs 
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complaint,  and  that  the  Montana  Union  Rail- 
way Company  has  no  Interest  In  said  prem- 
ises, except  an  easement  for  a  right  of  way 
for  railway  purposes,  and  that  although  the 
i)roperty  is  within  the  limits  of  the  right  of 
way  claimed  by  the  Montana  Union  Railway 
Company,  it  has  never  been  used  by  defend- 
ants or  any  of  them  for  any  purpose,  and  is 
not  necessary  for  their  use  for  railway  pur- 
poses, or  for  any  public  use,  and  that  the  use 
for  which  plaintiff  seeks  to  condemn  said 
property,  and  to  which  said  property  is  to 
be  applied  by  plaintiff,  is  a  more  necessary 
public  use  tlian  any  use  to  which  defendants 
could  put  said  lands  or  any  part  thereof. 
The  plaintifC  further  alleges  that,  in  the  con- 
struction of  its  said  branch  line,  it  is  neces- 
sary that  s^d  branch  line  should  cross  and 
intersect  the  Montana  Union  Railway  and 
certain  spurs  therof.  There  are  about  12  of 
these  crossings,— one  at  the  Modoc  mine; 
one  over  the  spur  leading  to  the  Anaconda 
ore  house,  mar  Iced  B  on  the  map;  another 
crossing  over  the  spur  leading  to  the  Ana- 
conda ore  house,  maibed  O  on  the  map;  a 
crossing  over  the  spur  leading  to  the  Gagnon 
mining  claim,  marked  D;  also  a  crossing 
over  the  Haggin  spur,  marked  E;  also  a 
crossing  ov^:  the  Buffalo  spur,  marked  F; 
also  a  crossing  over  the  spur  leading  to  the 
Mountain  Consolidated  mine,  marked  Q;  al- 
so a  crossing  over  the  spur  leading  to  the 
Green  Mountain  and  Wake  Up  Jim  ore 
houses,  marked  H;  also  a  crossing  over  the 
spur  leading  to  the  ore  house  of  the  High 
Ore  mine,  marked  I;  also  a  crossing  oVer 
the  ilaggin  spur,  leading  to  the  High  Ore 
Mine  ore  house,  marked  J;  also  a  crossing 
over  the  spur  leading  from  the  Haggin  spur 
to  the  boiler  bouse  of  the  Anaconda  mine, 
marked  K;  also  a  crossing  over  the  Haggin 
spur,  near  the  timber  shop  at  the  Anaconda 
mine,  marked  L.  It  is  alleged  by  plaintiff 
that  these  various  crossings  and  intersections 
proposed,  are  to  be  made  in  the  manner  most 
compatible  with  the  greatest  public  t)eneiit 
and  the  least  private  Injury  to  the  defendants, 
and  that,  as  proposed,  the  crossings  will  not 
in  any  way  interfere  with  the  use,  opera- 
tion, or  enjoyment  by  the  defendants  of  their 
said  railway  lines  or  the  spurs  thereof. 
Plaintiff  further  alleges  that  it  has  been  un- 
able to  agree  with  the  defendants  as  to  the 
amount  of  compensation  to  be  paid  for  the 
taking  of  the  above-described  premises  and 
the  construction  of  the  crossings,  and  that 
the  interest  in  the  premises  sought  to  be 
condemned  for  plaintiff's  use  Is  only  an 
easement  for  a  right  of  way  for  the  construc- 
tion, maintenance,  and  operation  of  its  rail- 
way. The  plaintiff's  prayer  is  for  a  judg- 
ment that  the  use  for  which  plaintiff  seeks  to 
appropriate  the  premises  is  a  public  use; 
tbat  the  public  interests  require  the  construc- 
tion of  plaintiff's  railway,  and  that  the 
lands  and  the  crossings  proposed  to  be  made 
are  necessary  for  the  purpose  of  said  rail- 
way and  said  branch  railway,  ai^d  that  the 


plaintiff  has  a  right  to  appropriate  the  prem- 
tses  and  make  the  crossings;  that  the  court 
ascertain  the  interest  of  said  defendants  in 
the  premises  described  and  sought  to  be 
condemned,  and  that  an  order  be  made  ap- 
pointing three  competent  and  disinterested 
persons  as  commissioners  to  assess  the  dam- 
ages by  reason  of  the  appropriation  of  the 
said  property,  and  that  on  the  coming  in  <jt 
the  report  of  the  commissioners,  the  conrt 
make  such  order  In  regard  to  the  possession 
of  said  property  sought  to  be  condemned  as 
may  be  proper;  and  that,  as  to  the  crossings, 
the  court  adjudge,  regulate,  and  determine 
the  place  and  manner  of  making  the  same. 
The  material  points  of  defendants'  answer 
are  a  denial  that  the  public  necessity  requires 
the  construction  of  plaintiff's  railway  and 
the  bran(ih  thereof,  as  set  forth,  or  that  the 
lands  therein  proposed  to  be  taken  and  con- 
demned are  required  or  necessary  for  the 
construction  or  operation  of  plaintiff's  rail- 
way, or  for  any  use  connected  therewith. 
Defendants  deny  that  it  is  necessary  to  the 
construction  or  operation  of  plaintiff's  rail- 
way that  it  should  take  for  right  of  way  pur- 
poses any  portions  of  the  lands  within  the 
limits  of  the  right  of  way  claimed  by  the 
defendants,  and  as  set  forth  in  plainti£f's 
complaint;  deny  that  the  property,  or  any 
part  thereof  sought  to  be  condemned,  has 
never  been  used  or  that  the  same  Is  not  nec- 
essary for  railway  uses  for  defendants;  deny 
that  the  use  for  which  plaintiff  seeks  to  con- 
demn the  property  Is  a  more  necessary  pub- 
lic use  than  any  use  to  which  defendants 
could  put  the  lands  or  any  part  thereof. 
They  deny  the  necessity  of  the  crossings  or 
intersections  pleaded  by  the  plaintiff,  and 
deny  that  such  crossings  are  located  in  a 
manner  most  compatible  with  the  greatest 
public  benefit  or  least  private  injury  to  the 
defendants;  deny  tliat  the  proposed  cross- 
ings will  not  interfere  with  the  enjoyment 
of  defendants'  railway  privileges.  The  de- 
fendants then  allege  that  the  Oregon  Short 
Line  &  Utah  Northern  Railway  Company  is 
the  owner  of  those  various  pieces  of  ground 
described  in  the  complaint  as  parts  of  the 
various  mining  claims  heretofore  referred  to, 
and  aver  that  all  of  said  ground  was  ob- 
tained by  grant,  or  by  the  exercise  of  the 
right  of  eminent  domain,  for  the  purpose  of 
the  construction  of  a  railroad  over  the  same, 
and  for  the  operation  of  the  Montana  Union 
Railway,  and  that  all  of  said  ground  became 
and  was,  and  now  is,  absolutely  necessary  to 
the  said  defendants  for  the  operation  of  said 
railway,  and  has  always  been  used  for  such 
purposes  by  defendants,  and  defendants  ex- 
pect to  continue  to  use  the  same,  and  that 
the  same  is  absolutely  necessary  to  defend- 
ants for  railroad  purposes.  Defendants  fur- 
ther allege  that  plaintiff  could  easily,  and  at 
a  slight  increase  of  expense,  construct  its 
railway  In  a  manner  to  avoid  any  conflict 
with  or  appropriation  of  any  of  the  parts  of 
the  right  of  way  of  these  defendants,  but 
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tbat  the  plaintitf  seeks  to  appropriate  a  part 
of  the  right  of  way  of  defendants  In  order  to 
save  cost  of  acquiring  right  of  way  for  it- 
sdf,  and  not  because  said  right  of  way  Is  In- 
diax)en8able  to  the  use  of  said  plaintiff.  De- 
fendants further  aver  that  If  plaintUf 's  rall- 
I'oad  Is  constructed  In  accordance  with  the 
plan  as  laid  out  by  plaintiff,  great  and  Irrep- 
arable damaee  will  be  done  them,  and  that, 
aside  from  the  fact  of  dispossessing  the  de- 
fendants from  their  right  of  way,  plaintiff 
seeks  to  cross  the  railway  and  spurs  of  de- 
fendants at  points  that  will  Interfere  greatly 
with  the  (deration  of  the  road  of  defendants, 
_  and  that  defendants'  road  cannot  be  economl- 
"  cally,  profitably,  or  properly  operated,  If 
plaintiff  Is  allowed  to  construct  crossings 
across  Its  lines  or  spurs,  as  proposed  by  the 
plaintiff.  Defendants  further  allege  that  by 
slight  Increase  of  cost,  plaintiff  could  avoid 
all  the  crossings,  and  that  it  Is  not  necessary 
that  the  crossings  be  laid  as  pl&intiff  contem-. 
plates.  It  is  further  alleged  that  plaintiff 
has  no  right  to  enter  npon  the  right  of  way 
or  roadbed  of  defendants,  except  for  neces- 
sary crossings  or  connections,  and  therefore 
has  no  rieht  of  condemnation  over  the  right 
of  way  of  these  defendants. 

The  replication  of  plaintiff  denies  that  all 
or  any  of  the  ground  became  or  was  or  Is  at 
all  necessary  to  defendants  for  railway  pur- 
poses, or  that  it  has  ever  been  used  by  them 
for  such  purposes,  or  that  the  defendants  ex- 
pect to  use  the  same;  denies  that  plaintiff, 
at  slight  increase,  could  so  construct  its  rail- 
way as  to  avoid  any  conflict  with  or  appro- 
priation of  any  parts  of  defendants'  right  of 
way,  or  that  plaintiff  seeks  to  appropriate 
tbe  right  of  way  in  question  to  save  cost  to 
itself,  or  not  because  the  said  right  of  way 
is  Indispensable  to  the  use  of  plaintiff;  de- 
nies irreparable  damage,  or  any  damage;  de- 
nies that  the  crossings  will  materially  Inter- 
fere with  the  defendants'  operation  of  their 
railway,  or  that  plaintiff  could  easily,  or  at 
all,  avoid  such  crossings  by  slight  Increase  of 
cost  of  construction:  and  denies  that  It  Is  un- 
necessary that  such  crossing  should  be  made 
as  proposed  by  plaintiff;  and,  finally,  denies 
that  plaintiff  has  no  right  to  enter  upon  the 
right  of  way  or  roadbed  of  these  defendants, 
except  for  necessary  crossings  or  connec- 
tions, or  that  plaintiff  has  no  right  of  con- 
demnation over  the  right  of  way  of  these 
defendants,  or  any  of  them. 

The  cause  was  tried  before  the  court,  with- 
out a  Jury,  In  September,  1883.  The  testi- 
mony taken  before  the  court  Is  quite  vol- 
aminous,  and  so  much  of  It  as  is  deemed  per- 
tinent and  necessary  to  explain  the  decision 
of  the  court  is  embraced  within  the  opinion 
following  this  statement  The  judgment 
and  order  of  the  court  after  its  more  formal 
recitals,  sets  forth  that  the  Judge  of  the  dis- 
trict court,  with  a  civil  engineer  chosen  by 
each  party.  Inspected  the  premises  before 
tbe  sulmiission  of  the  case,  and  thereafter 


it  was  decided  "that  the  use  for  which  the 
property  described  in  the  complaint,  and 
hereinafter  described.  Is  sought  to  be  appro- 
priated by  the  plaintiff.  Is  a  public  use,  with- 
in the  meaning  of  the  laws .  of  the  United 
States  and  of  the  state  of  Montana;  that  the 
entire  quantity  sought  to  be  appropriated 
ought  so  to  be  takrai;  that  the  appropriation 
thereof  will  not  be  detrimental  to  the  public 
Interest  or  welfare,  and  Is  required  and  nec- 
essary for  the  proper  prosecution  of  the  en- 
terprise for  which  it  Is  sought  to  be  appro- 
priated, and  that  the  public  Interest  requires 
the  prosecution  of  the  plaintiff's  said  enter- 
prise; that  the  premises  so  sought  to  be  ap- 
propriated by  the  plaintiff  are  not  necessary 
for  the  use  of  the  defendants'  railway,  nor 
for  any  public  use,  and  is  not  now  in  actual 
use  by  them,  or  any  of  them;  that  the  use 
for  which  plaintiff  seeks  to  condemn  the 
same,  and  to  which  said  property  Is  to  be  ap- 
plied by  plaintiff,  Is  a  more  necessary  public 
use  than  any  use  to  which  the  defendants 
have  or  could  put  said  lands,  or  any  part 
thereof.  And,  no  sufficient  cause  having 
been  shown  why  commissioners  should  not 
be  appointed  herein.  It  is  hereby  ordered 
that  Clinton  C.  Clark,  Justin  Butler,  and  C. 
J.  Stevenson,  three  competent  and  dislnter< 
ested  persons,  resld^its  of  the  said  county  of 
Silver  Bow,  be  and  they  are  hereby  appoint- 
ed commissioners  to  ascertain  and  determine 
the  amount  to  be  paid  by  the  plaintiff  to  the 
defendants  as  compensation  for  their  dam- 
ages by  reason  of  the  appropriation  of  said 
property.  The  right  sought  to  be  obtained 
In  this  proceeding  is  an  easement  for  rail- 
road purposes,  in  and  over  the  following  de- 
scribed tracts  and  parcels  of  land,  situate  in 
the  county  of  Silver  Bow,  state  of  Montana." 
The  order  particularly  sets  forth  the  ground 
embraced  within  the  limits  of  the  right  of 
way  of  defendants,  as  described  In  plaintiff's 
complaint,  and  sought  to  be  appropriated  by 
the  plaintiff.  It  was  further  ordered  and 
adjudged  that  the  crossings  and  intersec- 
tions described  by  plaintiffs  were  necessary 
and  proper. 

After  expressly  granting  the  right  to  cross 
over  the  defendants'  spur  known  as  the 
"Gagnon  Spur,"  on  the  Clear  Grit  claim,  the 
court  made  the  following  proviso:  "Provid- 
ed, however,  the  defendants  may,  and  if 
they  do,  within  10  days  after  the  date  here- 
of, give  notice  in  writing  to  the  plaintiff, 
that  they  consent  to  the  plaintiff's  taking  up 
their  entire  Gagnon  spur,  aforesaid,  and  pla- 
cing and  rebuilding  the  same  on  the  south 
side  of  the  defendants'  main  track,  opposite 
or  about  opposite  Its  present  position,  then, 
in  that  case,  the  plaintiff  shall,  at  Its  own 
expense,  and  within  a  reasonable  time  after 
the  giving  of  said  notice,  remove  and  place 
and  rebuild  the  said  spur  on  the  south  side 
of  the  defendants'  main  track,  opposite  or 
nearly  opposite  Its  present  position,  and 
make  the  same  convenient  to  approach  by 
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and  for  teams  and  wagons,  and  proTlde 
proper  approaches  thereto;  and  provided, 
further,  that,  if  such  consent  be  not  given 
within  the  time  and  in  the  manner  afore- 
said, then  the  plaintiff  may  and  shall  extend 
its  road  across  such  spur  at  the  present 
grade  of  the  plaintiff's  road,  and  the  plain- 
tiff shall  not  be  obliged  to  put  in  any  cross- 
ing, and  in  such  case  the  defendants,  if  they 
desire  to  operate  said  spur  or  use  the  same, 
shall  make  the  same  conform  to  the  grade 
of  plaintiff's  road  and  track,  and  put  in  a 
crossing  at  the  grade  of  plaintiff's  track,  and 
maintain  the  same,  all  at  their  own  ex- 
pense." 

It  was  also  ordered  that  the  plaintiff  might 
cross  tho  defendants'  spur  known  as  the 
"Buffalo  Spur"  at  an  angle  of  16°  48'.  In 
relation  to  this  spur  the  court  added  as  fol- 
lows: "Provided,  however,  that  the  defend- 
ants may,  and  if  they  do  within  10  days 
from  the  date  of  this  order,  notify  the  plain- 
tiff in  writing  that  they  consent  to  permit 
the  plaintiff  to  raise  the  entire  grade  of  the 
said  Buffalo  spur  so  that  the  plaintiff  can 
cross  the  same  at  its  own  grade,  then,  in 
that  event,  the  plaintiff  shall,  before  making 
said  crossing,  raise  the  grade  of  the  whole 
of  said  spur,  at  its  own  expense,  so  as  to 
make  a  feasible  crossing  with  its  road,  and 
leave  said  spur  In  a  reasonable  condition  for 
the  use  of  the  defendants;  and  provided, 
further,  that,  if  the  defendants  do  not  give 
such  consent  within  the  said  time  and  in  the 
said  manner,  the  plaintiff  shall  make  said 
crossing  at  its  own  grade,  in  as  reasonably 
safe  manner  as  the  same  can  be  done  with- 
out raising  the  grade  of  the  entire  Buffalo 
spur  aforesaid." 

It  was  also  ordered  by  the  court.  In  rela- 
tion to  the  watching  of  the  crossings,  as  fol- 
lows: "That,  except  as  otherwise  herdnbefore 
provided,  aU  said  crossings  shall  be  put  in  by 
the  plaintiff  at  its  own  cost  and  expense, 
and  shall  thereafter  and  forever  be  kept  up, 
watched,  and  maintained  at  the  joint  ex- 
pense of  the  plaintiff  and  the  defendants; 
that  is  to  say,  one-half  to  be  paid  by  the 
plaintiff,  and  one-half  to  be  paid  by  the 
defendants,  or  the  successors  in  interest  of 
said  parties  or  either  of  them,— that  is  to 
say,  that  each  road  shall  assume  and  be 
liable  to  an  equal  obligation  in  these  re- 
spects. That  any  imnrovements  or  repairs 
necessary  to  said  crossings,  or  expense  nec- 
essary on  account  of  maintaining  the  same, 
may  be  made  or  incurred  by  one  road  at 
the  equal  expense  of  itself  and  the  others.  If, 
after  reasonable  notice  to  such  other,  the 
latter  refuses  to  Join  in  the  same.  That  de- 
fendants shall  not  Interfere  with  the  plaintiff 
while  putting  In  said  crossings,  nor  in  any 
manner  hinder  or  delay  the  sama  That  at 
the  same  time  the  plaintiff  shall  put  the  said 
crossings  in  place  in  a  mann»  which  shall 
cause  no  unreas<»iable  Inconvenience  or  de-. 
lay  to  defendants' business.    And  it  is  further 


ordered  'and  adjudged  that  the  defendants 
shall  be  entitled  to  compensation  from  plain- 
tiff for  the  privilege  of  making  said  crossings, 
but  that  defendants  shall  not  be  entitled,  on 
account  thereof,  to  any  compeusaticm  or  dam- 
ages for  the  interruption  er  inconvenience 
occasioned  to  their  business  thereby.  •  •  • 
That  the  standard  of  compensation  shall  be 
the  reasonable  value  of  the  common  use  by 
plaintiff  with  defendants  of  the  portions  of 
the  defendants'  right  of  way  occupied  by 
said  crossings.  That  the  commissioners 
above  named  and  hereinbefore  appointed  are 
hereby  directed  and  authorized  to  determine 
and  assess  the  value  of  said  common  use, 
subject  to  the  restrictions  above  stated,  and  - 
that,  in  making  such  assessm^it  and  de- 
termination of  the  amount  to  be  paid  by  the 
plaintiff  to  the  defendants  on  account  of 
said  crossings  and  common  use,  the  said 
commissioners  shall  determine  the  amount 
to  be  paid  for  the  common  use  of  each  cross- 
ing, separately,  and  shall  in  their  report 
mention  the  same  distinctly  and  separately. 
It  is  further  ordered  that  the  crossings, 
after  being  made,  shall  remain  in  the  com- 
mon use  of  both  roads,  and  that  both  par- 
ties shall  be  required  to  observe  aU  the 
laws  of  the  state  of  Montana  relating  to  the 
blowing  of  whistles,  ringing  of  bells,  and 
stopping  at  crossings.  That  neither  party 
shall  stop  its  engines,  cars,  or  trains  on  any 
of  the  crossings,  or  so  near  tbeceto  as  to  In- 
terfere in  anv  manner  with  the  operation  of 
the  other  road.  That  neither  party  shall 
have  a  preference  or  right  of  way  over  the 
crossings,  but  that  the  party  whose  train 
first  comes  to  the  stop  necessary  to  be  made 
before  crossing  shall  have  the  right  of  way 
of  that  crossing  at  that  time.  That  in  case 
trains  on  the  different  roads  make  such 
stops  at  the  same  time,  or  at  Or  near  the 
same  time,  or  within  20  seconds  of  each 
other,  the  defendants'  train  shall  have  the 
right  to  make  that  crossing  first.  That  no 
engine  or  train,  in  switching,  shall  be  en- 
titled to  pass  over  a  crossing  more  than 
once,  if  an  engine  or  train  on  the  other 
road  be  in  waiting  to  cross,  and  the  switch- 
ing engine  or  train  shall  allow  the  waiting 
train  or  engine  to  cross  before  itself  cross- 
ing again.  That  all  needful  signs  and  sig- 
nals at  and  for  crossings  shall  be  construct- 
ed, erected,  maintained,  and  operated  joint- 
ly by  the  plaintiff  and  defendants,  and  at 
their  joint  cost  and  expense;  provided,  how- 
ever, that  In  case  it  be  necessary  to  employ 
any  p^'son  (ht  persons  expressly  for  the  op- 
eration of  such  signals,  or  any  of  them, 
plaintiff  sliall  have  the  right  to  select,  hire, 
and  discharge  such  person  or  persons." 

The  defendants  moved  for  a  new  trial, 
which  was  denied,  and  this  appeal  is  pros- 
ecuted both  from  the  judgment  and  the  or- 
der overruling  the  motion  for  a  new  trial. 

The  following  Is  a  copy  of  the  plat  Intro- 
duced on  the  trial:    [See  opposite  pagej 
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Shropshire  &  Borlelgh  and  Forbis  &  Forbis, 
for  appellants.  W.  W.  Dixon,  M.  Kirkpat- 
rlck,  and  Wm.  Scallon,  for  respondent 

HUNT,  3.  (after  stating  the  facts).  By  tbls 
appeal  we  are  called  upon  to  decide  ques- 
tions of  importance,  not  alone  to  the  com- 
munity at  large,  but  especially  so  to  rail- 
road corporations,  possessed  of  such  powers 
as  may  be  granted  to  them  under  the  consti- 
tution and  laws  of  the  state.  The  topogra- 
phy of  Montana,  as  characterized  by  Its 
name,  renders  it  of  unusual  significance  that 
the  laws  of  eminent  domain  be  correctly  ex- 
pounded at  this  comparatively  early  period 
of  the  deyelopment  of  the  state.  The  strict 
limits  of  all  delegated  authority  to  take  the 
property  of  another  must  be  cautiously  and 
accurately  guarded,  lest  private  rights  or 
those  c<Hiferred  be  unnecessarily  invaded. 
On  the  other  hand.  If  the  power  to  take  has 
been  delegated,  that  power  must  be  precise- 
ly defined  and  upheld  by  the  courts,  as  one 
vitally  afCectIng  the  material  Interests  of 
the  state.  The  ways  for  railroads  to  reach 
jemote  mining  camps^  sometimes  lying  with- 
in small  areas,  upon  precipitous  mountain 
sides,  at  unusual  altitudes,  and  in  steep  and 
rocky  sections,  are  often  very  few,  and  only 
feasible  at  all  by  skillful  engineering  and 
vast  outlays  of  money.  Where,  therefore, 
two  or  more  railroads,  In  their  mountainous 
routes,  may  seek  the  same  objective  mineral 
districts,  in  view  of  their  probably  decessary 
Juxtaposition,  their  rights  must  be  carefully 
established  with  relation  to  the  law  as  ap- 
plied to  the  physical,  as  well  as  other  and 
more  general,,  conditions  controlling  them  In 
their  obligations  towards  one  another  and  to 
tbe  public  as  welt  Two  main  propositions 
are  presented  for  review:  First  Are  plain- 
tiff's road  and  branches  public  uses?  Sec- 
ond. Can  the  plaintiff  company  construct  Its 
road  within  tbe  defendants'  right  of  way, 
and  Is  plaintiff's  use  of  the  ground  a  more 
necessary  use  than  that  of  the  defendant 
companies,  and  Is  the  ground  sought  to  be 
taken  necessary  to  plaiutUTs  us^  and  not 
necessary  to  defendants'  use? 

It  Is  well  established  that  If,  In  point  of 
law,  a  use  Is  public,  the  fact  that  not  very 
many  persons  will  enjoy  the  use  Is  not  ma^ 
terlaL  Talbot  v.  Hudson,  16  Gray,  417.  The 
character  of  a  way,  whether  It  is  public  or 
private,  is  determined  by  the  extent  of  the 
right  to  use  it,  and  not  by  the  extent  to 
which  that  right  Is  exercised.  If  all  tbe 
people  have  the  right  to  use  it  it  is  a  public 
way,  although  the  number  who  have  occa- 
sion to  exercise  the  right  is  very  smalL 
Phillips  T.  Watson.  63  Iowa,  28,  18  N.  W. 
659;  Lewis,  Em.  Dom.  p.  241;  Shaver  v. 
Starrett  4  Ohio  St.  496;  Kettle  River  R.  Co. 
T.  Eastern  R.  Co.,  41  Minn.  461,  43  N.  W.  460; 
Rand.  Em.  Dom.  {  50.  The  circumstance 
that  the  plaintiff  road  was  built  by  a  private 
corporation,  and  that  its  branches  run  within 
convenient  contiguity  of  private  mines  or 


ore  houses,  does  not  materially  affect  th« 
road  and  give  a  private  character  to  its  use 
or  to  the  use  of  its  spurs.  All  termini  oi 
tracks  and  switches  are  more  or  less  benefi- 
cial to  private  parties,  but  tbe  public  charac- 
ter of  tbe  use  of  the  tracks  is  never  af- 
fected by  this.  "It  may  be  In  such  cases 
that  it  is  expected,  or  even  tbat.lt  is  Intend- 
ed, that  such  tracks  will  be  used  almost  en- 
tirely by  the  manufacturer;  yet,  If  there  is 
no  exclusion  of  an  equal  right  of  use  by 
others,  and  the  singleness  of  use  Is  simply 
the  result  of  location  and  convenience  of  ac- 
cess. It  cannot  affect  the  question."  Canal 
Co.  V.  Garrity,  115  111.  165,  3  N.  E.  448; 
Railroad  Co.  v.  Portw,  43  MIna  527,  46  N. 
W.  75;  Railway  Co.  t.  Petty,  87  Ark.  369. 
21  &  W.  884.  The  force  of  these  observations 
Is  peculiarly  apparent  In  a  new  mining  state. 
Frequently,  railroads  are  extended  by  spurs 
or  lateral  connections  of  main  lines,  or  by 
independent  lines.  Into  mining  camps  where 
but  a  single  mine  Is  developed  and  capable 
of  shipping  freight  Such  roads  or  spurs 
are  not  infrequently  built  by  the  private  en- 
terprise of  those  Interested  In  the  one  mine 
to  be  benefited,  and  when  constructed  It  Is 
Intended  that  the  tracks  will  be.  used  almost 
wholly  by  the  mining  company  which  con- 
structed the  spur.  The  supposed  barrenness 
of  the  country  contiguous  to  the  road,  or  the 
undeveloped  condition  of  the  mountain  In 
which  the  mine  Is  lying,  or,  perhaps,  the 
hitherto  unrewarded  search  of  tbe  pros- 
pector, has  encouraged  the  belief  that  apart 
from  the  single  mine  owned  by  those  who 
have  built  the  railroad,  there  are  no  other 
paying  properties  upon  which  a  railroad 
might  rely  for  ores  or  supplies  to  tran8i>ort 
Such  expected  limited  uses  are  but  the  re- 
sults of  the  location  of  the  mine  and  its  In- 
accessibility. They  do  not  in  any  way, 
however,  exclude  an  equal  right  of  use  by 
others,  perchance,  desiring  to  ship  freight  or 
aeciure  transportation  over  the  road.  To  bet- 
ter illustrate  our  meaning,  we  have  only  to 
modify  the  instance  just  referred  to  of  thi 
railroad  lateral  built  to  a  single  mine.  Sup- 
pose that  a  pioneer  prospector  has  located 
and  represented  a  claim  contiguous  to  such 
railroad,  but  by  reason  of  the  impracticabili- 
ty or  expense  of  constructing  a  wagon  road, 
be  has  been  obliged  to  simply  keep  what  be 
believed  was  a  good  mine,  hoping  that  in  tbe 
future  railroad  facilities  would  afford  him 
the  opportunity  to  haul  his  ore  to  market 
Suddenly,  by  the  enterprise  of  otbers,  and 
without  any  expectation  on  their  part  of  aid 
Ing  any  project  other  than  their  own,  a  rail- 
road Is  bulk,  and  be  may  attain  the  frultloi 
of  his  hopes  if  he  can  use  tbe  railroad  tc 
ship  bis  ore.  Could  It  be  contended  trltb 
any  merit  that  the  railroad  company,  Incor 
porated  under  the  railroad  laws  of  the  state, 
can  discriminate  against  him  by  saying,  "We 
are  a  private  enterprise,  for  private  use,  and 
are  not  generally  open  to  the  public,  and  for 
this  reason  refuse  to  haul  your  oie^  or  to 
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bring  your  machinery  and  supplies  into  these 
hills,  and  you  cannot  compel  us  to  act  other- 
wise"? Or.  to  carrv  the  illustration  further, 
suppose  many  mines  are  located  close  to  the 
new  line  of  road,  and  a  mining  district 
opened  of  incalculable  interest  to  the  state, 
a  town  springs  up,  with  its  diversifled  trade 
relations,  and  that  thus  the  railroad  original- 
ly constructed  and  intended  to  subserve  the 
single  mine,  with  little  or  no  thought  of 
any  greater  use,  may  become  a  measure  of 
great  utility  to  many  people;  must  this  de- 
Telopment  stop,  or  be  dependent  upon  the 
caprices  or  will  or  discriminatory  orders  of 
the  incorporators  or  owners,  based  upon  a 
claim  that  the  road  was  constructed  for  pri- 
vate purposes,  and  cannot  be  made  to  answer 
the  demands  of  the  public? 

We  say,  after  full  deliberation,  that  the  ex- 
press command  of  section  6  of  article  15  of 
the  constitution,  that  "all  railroads  shall  be 
public  highways,  and  all  railroads,  transpor- 
tation and  express  companies,  shall  be  com- 
mon carriers,  and  subject  to  l^lslative  con- 
trol," etc.,  supplemented  by  the  statute  (sec- 
tion 680.  p.  809,  dlT.  5,  Gomp.  St  1887)  au- 
thorizing the  construction  of  side  tracks, 
branches,  etc,  has  made  them  instruments 
of  public  service  as  well  as  private  proflt, 
and  is  sufficiently  comprehensive  to  include, 
not  only  the  railroad  used  to  illustrate  our 
views,  but  by  analogy,  the  particular  rail- 
roads of  appellants  and  respondent  in  their 
main  lines,  lateral  branches,  and  spurs,  to 
partlcuar  mines  in  and  about  the  numerous 
mining  dumps,  shafts,  and  ore  houses  de- 
scribed in  this  suit,  and  situate  upon  the  hills 
adjacent  to  the  dty  of  Butte.  Getz's  Appeal, 
3  Am.  &  Eng.'  R.  Cas.  186.  Furthermore, 
it  is  expressly  provided  by  section  7,  art  15, 
of  the  constitution,  that  "all  Individuals,  as- 
sociations and  corporations  shall  have  equal 
rights  to  have  persons  or  property  transport- 
ed on  and  over  any  railroad,  transportation 
or  ^press  route  in  this  state.  No  discrim- 
ination in  charges  or  facilities  for  transporta- 
tion of  freight  or  passengers  *  •  *  shall 
be  made  *  *  •  between  persons  or  places 
within  this  state.  •  •  •  No  railroad  or 
transportation  company  *  •  •  shall  give 
any  preference  to  any  individual,  association 
or  corporation  in  furnishing  cars  or  motive 
power,  or  for  the  transportation  of  money  or 
other  express  matter."  This  provision,  when 
considered  with  the  previous  one  quoted,  also 
demonstrates  that  the  constitution,  in  its  let- 
ter, its  spirit  and  its  policy  as  well,  classes 
all  railroads,  with  their  feeder^  such  as  re- 
spondent and  appellants  operate^  as  public 
highways,  subject  to  use  by  the  public  of 
right  amenable  to  the  laws  governing  com- 
moa  carriers  forever  forbidding  all  obnox- 
ious favoritisms  between  any  who  desire  to 
use  such  highways.  Bailroad  Co.  v.  Petty 
(Ark.)  21  S.  W.  884.  This  stable  written  pol- 
icy is  doubtless  the  outgrowth  of  pernicious 
systems  of  discrimination  and  preference 
Which  railroad  corporations  may  have  in- 


dulged in  throughout  the  land  where  their 
powers  are  unrestrained  by  constitutional  or 
other  restriction.  It  puts  them  all  on  a 
plane,  and  under  the  facts  before  us,  respond- 
ent and  appellants,  as  public  highways,  are 
alike  the  beneficiaries  of  its  liberality,  sub- 
ject nevertheless,  to  Its  restrictions  and  lia- 
bilities. Chief  Justice  Hawley,  for  the  su- 
preme court  of  Nevada,  vigorously  discusses 
a  "public  use,"  as  meant  by  the  constitution 
of  that  state,  and  concludes  that  the  necessi- 
ties of  the  business  of  mining,  milling,  smelt- 
ing, etc..  are  of  direct  interest  to  th^  pec^le 
of  Nevada,  and  that  a  statute  of  that  state 
I&  constitutional  which  authorizes  land  to  be 
condemned  for  the  necessities  of  such  busi- 
ness. Mining  Co.  V.  SeaweU.  11  Nev.  894. 
This  decision  was  afterwards  expressly  af- 
firmed in  Mining  Co.  v.  Corcoran,  15  Nev. 
147,  and  again  recently  approved  by  its 
learned  author,  in-  the  United  States  circuit 
court  for  Nevada,  where  the  court  upholds  a 
statute  authorizing  the  appropriation  of  land 
for  a  mining  tunnel  as  a  proper  exercise  of 
eminent  domain,  on  the  ground  of  "greet 
benefit  and  advantage  to  the  mining  indus- 
try." Douglass  V.  Byrnes,  59  Fed.  31.  The 
supreme  court  of  Georgia  held,  in  Mining 
Co.  V.  Parker,  69  Oa.  419.  that  a  section  of 
an  act  of  the  legislature  incorporating  a  gold 
placer  mining  company,  and  giving  it  power, 
under  the  constitution,  to  take  the  private 
pr(q>erty  of  the  complainants  for  the  use  of 
their  ditch  for  the  purpose  of  extending  the 
same  to  their  own  land,  on  payment  of  Just 
compensation  therefor,  was  constitutional. 
"Gold  and  silver,"  say  the  court  "is  the  con- 
stitutional currency  of  the  country,  and  to 
facilitate  the  production  of  gold  from  the 
mines  in  which  it  Is  imbedded,  for  the  use  of 
the  public.  Is  for  the  public  good,  though 
done  through  the  medium  of  a  corporation  or 
individual  enterprise."  In  a  comparatively 
recent  decision  (Oury  v.  Goodwin  [Ariz.]  2(i 
Pac.  376),  the  court  sustained  an  act  of  the 
territorial  legislature  permitting  the  condeni 
nation  of  appellant's  real  estate  for  the  pur- 
pose of  an  irrigating  canal,  basing  their  oplu- 
ion  upon  the  principle  that  a  state  may,  In 
view  of  its  natural  advantages  and  resourcet> 
and  necessities,  legislate  in  such  a  way,  ex- 
ercising the  power  of  eminent  domain,  that 
these  advantages  and  resources  may  recelvr 
the  fullest  development  for  the  general  wel 
fare,  the  laws  being  general  in  their  opera 
tioiL  The  Nevada  and  Georgia  cases  havi 
been  disapproved  of  by  Lewis  on  Eminent 
Domain  (section  184),  but  the  disapprobation 
is  based  upon  the  ground  that  a  law  which 
granted  a  right  of  condemnation  for  a  pur- 
pose single  and  essentially  private  in  Itv 
nature  could  not  possibly  subserve  any  pub- 
lic use  or  l>e  of  any  public  benefit,  and  henc<' 
Is  an  invalid  attempt  to  take  private  prop 
erty  for  private  use,  and  not  upon  the  sound 
ness  of  the  argument  that  the  magnitude  of 
the  interest  of  a  state  may  be  considered,  for 
which  alone  we  cite  them.    The  reasoning 
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of  these  cases,  however  imperfect  the  appli- 
cation to  particular  facts  may  have  been,  Is 
well  sustained.  Rand.  Em.  Dom.  p.  50; 
Wood,  K.  B.  p,  822;  MlUs,  Em.  Dom.  §  20; 
Oooley,  Const.  Lim.  533;  Railroad  Co.  t. 
De  Camp,  47  N.  J.  Law.  618. 4  Ati.  318;  1  Eor- 
er,  R.  R.  §  409:  Comp.  St.  Mont  1887,  {  1495 
et  seg. 

The  public  interests  are  benefited  by  rail- 
roads, and  the  right  of  eminent  domain  may 
be  exercised  through  the  medium  of  cor- 
porate bodies.  The  public  have  an  interest 
in  the  use  of  the  railroad,  and  the  owners 
may  be  prosecuted  for  the  damages  sustain- 
ed, if  they  should  refuse  to  transport  an  In- 
dividual, or  his  property,  without  any  rea- 
sonable excuse,  upon  being  paid  the  usual 
rate  of  fare.  Beekman  v.  Railroad  Co.,  3 
Paige,  45;  Lewis,  Em.  Dom.  S  170;  Dietrich 
V.  Murdock,  42  Mo.  279.  Where  the  general 
public  advantage  is  greatly  promoted  by  the 
improvement  of  water  power  in  the  streams 
and  waters  of  a  country,  private  property 
taken  for  that  purpose  is  taken  for  a  public 
use,  within  the  meaning  of  that  term.  Ha- 
zen  V.  Essex  Co.,  12  Cush.  475.  Indeed,  in 
New  England  we  find  the  courts  very  em- 
phatic upon  the  question.  Chief  Justice  Per- 
ley,  after  speaking  of  the  interests  that  New 
Hampshire  had  in  the  improvement  of  her 
natural  water  powers,  wrote  as  fellows: 
"No  state  of  the  Union  Is  more  Interested 
than  ours  in  the  improvement  of  nature  ad- 
vantages for  the  application  of  water  power 
to  manufacturing  purposes.  Nature  has  de- 
nied to  us  the  fertile  soil  and  genial  climate 
of  other  lands,  but  by  way  of  compensation 
has  endowed  us  with  unrivaled  opportuni- 
ties of  turning  our  streams  of  water  to  prac- 
tical account  The  present  prosperity  of  the 
state  Is  largely  due  to  what  has  already 
been  done  towards  developing  these  natural 
advantages;  and  there  is  no  assignable  limit 
to  onr  resources  in  this  respect  if  extended 
and  connected  enterprises  for  the  improve- 
ment of  the  water  power  in  the  state  should 
be  successfully  prosecuted  hereafter.  In  no 
part  of  the  world  have  the  public  a  deeper 
interest  in  the  success  of' all  undertakings 
which  promise  to  assist  in  the  development 
of  these  great  natural  advantages.  Wheth- 
er, therefore,  we  look  to  the  interpretation 
which  has  been  given  In  other  Jurisdictions 
to  the  term  !public  use,'  in  reference  to  the 
light  of  taking  private  property  for  such  a 
use,  to  the  legislative  practice  under  the 
provincial  and  state  governments  before  and 
at  the  time  when  the  constitution  was  adopt- 
ed, to  the  language  of  the  constitution  itself, 
to  the  early  and  continued  legislative  prac- 
tice under  the  constitution,  to  the  decisions 
of  the  courts  in  this  state,  or  to  the  character 
of  our  business  and  the  natural  productions 
and  resources  of  the  state,  we  are  drawn  to 
the  conclusion  that  the  legislature  have  pow- 
er to  authorize  a  private  right  that  stands 
in  the  way  of  an  enterprise  set  on  foot  for 
the  improvement  of  the  water  power  in  a 


large  stream  like  this  river  to  be  taken  with- 
out the  owner's  consent,  if  suitable  provi- 
sion is  made  for  bis  compensation,  and  that 
the  act  of  1862  is  constitutional  and  valid." 
Manufacturing  Co.  v.  Pemald,  47  N.  H.  444; 
Olmstead  v.  Camp,  33  Conn.  532.  See,  also, 
Scudder  v.  Falls  Co.,  1  N.  J.  Eq.  695;  MUls, 
Em.  Dom.  i  183.  So  vital  to  the  develop- 
ment of  the  agricultural  interests  of  the 
state  Is  water  for  irrigation  that,  as  a  part 
of  the  bill  of  rights  of  the  constitution.  It  is 
provided:  "The  use  of  all  water  now  ap- 
propriated, or  that  may  hereafter  be  appro- 
priated for  sale,  rental,  distribution  or  other 
beneficial  use,  and  the  right  of  way  over  the 
lands  of  others,  for  all  ditches,  drains, 
flumes,  canals  and  aqueducts,  necessarily 
used  in  connection  therewith,  as  well  as  the 
sites  for  reservoirs  necessary  for  collecting 
and  storing  the  same,  shall  be  held  to  be  a 
public  use.  Private  roads  may  be  opened 
In  a  manner  to  be  prescribed  by  law,  but  in 
every  case  the  necessity  of  the  road,  and  the 
amount  of  all  damage  to  be  sustained  by  the 
opening  thereof,  shall  be  first  determined 
by  a  Jury,  and  such  amount  together  with 
the  expenses  of  the  proceeding,  shall  be  paid 
by  the  person  to  be  benefited."  Const 
Mont  art  3,  g  15.  The  improvement  of 
Boston  harbor  by  reclamation  of  a  large 
body  of  land  for  commercial  purposes  was 
held  to  be  of  great  public  advantage.  Moore 
V.  Sanford,  151  Mass.  28«,  24  N.  E.  323. 
"The  ever-varying  condition  of  society  is  con- 
stantly presenting  new  objects  of  public  im- 
portance and  utility,  and  what  shall  be  con- 
sidered a  nubile  use  or  benefit  may  depend 
somewhat  on  the  situation  and  wants  of  the 
community  for  the  time  being."  But  the 
underlying  principle  remains,  that  there 
must  be  a  public  use  or  benefit  "But  what 
that  shall  consist  of,  or  how  extensive  it 
shall  be  to  authorize  an  appropriation  of  pri- 
vate property,  is  not  easily  reducible  to  gen- 
eral rule."  Scudder  v.  Falls  Co.,  1  N.  J.  Eq. 
695;  Talbot  v.  Hudson,  16  Gray,  417;  Rail- 
road Co.  V.  Brainard,  9  N.  Y.  109. 

In  thus  Ingrafting  upon  the  law  of  this  Ju- 
risdiction the  doctrine  that  the  magnitude  of 
the  interests  involved  may  properly  become  a 
determining  factor  in  sustaining  the  right  of 
a  railroad  to  construct  lateral  branches, 
tracks,  and  spurs  to  mines  and  mining  works, 
as  public  uses,  by  virtue  of  the  law  of  emi- 
nent domain,  we  are  always  duly  mindful, 
not  only  of  the  constItutI<Mial  guaranty  of  the 
individual  right  of  possessing  and  protecting 
property,  but. are  equally  Impressed  with  the 
declaration  that  "the  good  of  the  whole"  la 
the  very  foundation  of  the  constitution.  In- 
deed, It  may  be  said  that  upon  this  latter  ax- 
iom of  all  government  by  the  people  rests 
the  principle  itself.  The  force  of  the  princi- 
ple may  vary  in  different  communitieB.  What 
cogently  applies  to  Montana,  with  ita  moun- 
tains and  quartz,  would  be  an  absurd  process 
of  reasoning  to  urge  in  Louisiana,  where 
scarce  an  undulation  marks  the  surface,  or  a 
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mineral  lies  beneath  It.  Therefore,  to  cor- 
rectly define  what  that  force  Is  In  the  case 
before  as,  It  Is  eminently  reasonable  and  ap- 
propriate that  the  conditions  of  the  whole 
people  to  be  affected  should  be  considered. 
In  this  state,  where,  almost  wholly  through 
the  facilities  and  advantages  of  railroads,  the 
quartz  mines  have  been  developed  to  .  such 
an  extent  that  the  mineral  output  Is  only 
exceeded  by  that  of  one  or  two  older  min- 
ing states,  the  publicity  of  the  use  of  rail- 
roads Into  the  camps  is  too  obvious  to  require 
more  extended  comment  In  the  language 
of  the  eminent  counsel  who  so  lucidly  pre- 
sented respondent's  side  of  the  case:  "Again, 
in  Montana,  mining  Is  the  dominant  Industry. 
Throughont  a  large  jportlon  of  the  state,  and 
in  the  county  of  Silver  Bow  especially,  it  is 
the  aU-lmportant  pursuit,  upon  which  all  oth- 
er industries  are  dependent  In  the  mining, 
smelting,  and  reduction  of  ores  the  great 
mass  of  the  population  finds  employment  and 
support  The  prosperity  of  the  siate  Is  very 
largely  due  to  the  development  of  the  mines." 
Having  determined  that  the  respondent's 
railroad  and  laterals,  branches,  and  spurs  are 
aU  public  highways,  within  the  legal  bounds 
of  public,  uses.  It  follows  that  the  law  of  em- 
inent domain  was  available  to  them,  pro- 
vided (1)  the  use  to  which  the  respondents 
have  applied  the  ground  taken  is  a  use  au- 
thorized by  law;  (2)  that  the  taking  was  nec- 
essary to  such  use;  (3)  If  already  appro- 
priated to  some  public  use,  that  the  public 
use  to  which  it  is  to  be  applied  Is  a  more  neces- 
sary public  use.     C!ode  Civ.  Proc.  §  601. 

That  a  necessity  exists  which  requires  prop- 
erty to  be  taken  is  obvious.  This  follows  as 
a  conclusion  of  the  'determination  that  the 
purpose  of  the  plaintiff  is  a  public  use. 
Moore  v.  Sanford,  151  Mass.  2S6,  24  N.  B. 
323.  But,  insist  the  appellants,  although  we 
grant  a  right  of  way  Is  necessary,  if  it  Is 
held  that  the  Butte,  Anaconda  &  Pacific 
Railway  is  a  public  use,  nevertheless,  at  the 
very  threshold  of  this  branch  of  the  case  we 
deny  the  necessity  of  the  particular  land  for 
the  railroad  uses  for  which  respondent  seeks 
to  appropriate  it  The  district  court  found 
that  the  ground  included  within  the  defend- 
ants' right  of  way  was  necessary  to  the 
plaintiff  for  the  proper  construction  and  main- 
tenance of  Its  road,  that  sach  groimd  was  not 
necessary  for  the  use  of  defendants'  railway, 
and  was  not  In  actual  use  by  them  at  the 
time  of  the  order,  and  that  the  use  for  which 
the  plaintiff  sought  to  condemn  the  same  was 
a  more  necessary  public  use  than  any  use 
the  defendants  have  or  could  put  the  same  to. 
Without  more  prolixity  than  we  think  is  es- 
sential to  make  clear  our  opinion,  we  will 
state  the  concluded  facts  apparent  to  us. 
The  country  through  which  the  contending 
railroads  run  Is  one  of  the  mountains  of  the 
main  Itocky  Mountain  range,  and  known  as 
the  "Butte  HIU,"  above  the  city  of  Bntte. 
The  railroads  about  the. bill  are  really  great 
broad-gange  spurs  of  their  respective  main 
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lines.  From  these  great  spurs  many  short 
ones  project,  runnhig  to  ore  houses  or  mii±ig 
Shafts.  The  principal  object  of  both  railroads, 
in  their  branches  about  the  "Hill,"  is  to  haul 
ores  from  and  supplies  to  the  several  quartz 
mines  Indicated  upon  the  map,  to  wit,  the  St 
Lawrence,  Anaconda,  Wake  Up  Jim,  Buffalo, 
Moscow,  and  others.  The  Butte,  Anaconda  & 
Pacific  (respondent)  tracks  for  the  most  part 
lie  north  of  the  Montana  Union  tracks.  The 
Montana  Union  right  of  way  was  25  feet  on 
either  side  of  the  center  of  Its  tracks.  It  had, 
however,  graded  along  the  hill  only  to  an  ex- 
tent a  little  more  than  necessary  for  the  ac- 
tual space  occupied  by  its  roadbed.  In  many 
places  the  hill  Is  so  vei'y  steep,  or  so  rocky, 
or  both,  that  the  rails  must  have  laid  very 
close  to  the  bluffs  Just  north  of  the  tracks. 
There  was  no  actual  use  of  such  bluffs  or 
other  ground  adjacent  to  the  Montana  Union 
tracks,  nor  could  it  actually  occupy  the 
same  without  heavy  excavation  work  on  the 
upper  Bide.  Commencing  at  a  point  oa  the 
hill  within  the  limits  of  the  Nipper  quartz- 
mining  claim,  the  Butte,  Anaconda  &  Pacific, 
with  Its  road,  was  graded  and  excavated  on 
the  upper  side  of  appellants'  roadbed,  and 
Is  within  the  right  of  way  of  the  Montana 
Union  for  about  a  mile  and  a  half.  At  places 
the  south  rails  of  the  Butte,  Anaconda  &  Pa- 
cific road  are  within  10  feet  of  the  northern 
rails  of  the  Montana  Union,  but  as  a  rule 
there  is  some  17  to  22  feet  between  the  cen- 
ters,—that  is,  from  the  center  of  the  Montana 
Union  tracks  to  the  center  of  the  Butte,  An- 
aconda &  Pacific  tracks.  These  distances,  ex- 
cluding the  crossings,  are  sufficient  to  pre- 
vent any  interference  between  the  successful 
operation  of  the  two  roads.  The  strips  of 
ground  which  the  plaintiff  would  condemn 
and  appropriate  vary  in  -./idth,  the  variance 
being  evidently  based  upon  what  the  plain- 
tiff deems  necessary  for  the  operation  of  Its 
road,  considering  the  points  to  be  reached, 
and  the  distance  which  would  and  must  sep- 
arate the  two  roads  when  constructed.  Prior 
to  the  institution  of  this  action,— that  Is,  in 
1893,— various  lines  and  means  of  getting  to 
the  several  ore  houses  marked  upon  the  map 
were  projected.  All  these  ore  bouses  are  at 
the  same  level  as  to  the  grade  of  the  two 
roads;  several  of  than,  however,  being  be- 
low the  level  of  the  Montana  Union  main 
track.  By  the  abrupt  rise  in  the  hill  and  its 
rocky  character,  and  because  of  the  necessity 
of- the  Butte,  Anaconda  &  Pacific  crossing  di- 
vers spurs  of  the  Montana  Union,  it  is  nec- 
essary that  the  right  of  way  of  the  Butte, 
Anaconda  &  Pacific  be  laid  down  to  the  same 
level  as  the  Montana  Union.  This  necessity 
could  only  be  obviated  by  requiring  the 
Butte,  Anaconda  &  Pacific  to  either  cross  the 
spurs  of  the  Montana  Union  at  grade,  or 
construct  its  road  high  enough  to  go  over- 
head or  low  enough  to  pass  beneath  the  spurs. 
To  go  under  them  would  require  the  plain- 
tiff to  undertake  an  engineering  task  so  far 
beyond  what  Is  deemed  practicable  or  reason- 
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alUe  that  it  need  not  be  considered  at  all. 
To  build  its  line  overhead  would  compel  the 
Butte,  Anaconda  &  Pacific  to  construct  its 
road  at  more  than  20  feet  above  the  cross- 
ings, 80  that,  when  it  passed  the  ore  houses 
which  the  two  roads  go  to,  the  plaintiff's  road 
would  be  useless,  unless,  after  running  be- 
yond the  ore  houses,  switch  backs  were  con- 
structed down  the  hill,  by  which  they  could 
reach  the  objective  points.  To  follow  this 
plan  would  require  the  plaintiff  to  run  into 
the  mountain  at  points  beyond  the  ore  houses, 
at  enormous  expense  of  construction,  and 
right  of  way,  probably;  and  the  road,  when 
thus  constructed,  would  be  very  impractica- 
ble to  successfully  run  or  operate.  If  the 
Butte,  Anaconda  &  Pacific  constructed  its  line 
above  the  Montana  Union,  it  follows  that  the 
cuts  through  which  it  would  have  to  run 
would  be  very  much  heavier  than  Its  present 
line,  and  at  their  objective  points  it  would 
stlU  be  necessary  for  the  two  roads  to  be 
within  a  few  feet  of  one  another.  Another 
objection  to  running  higher  up  the  hill  is 
that  such  a  route  would  materially  interfere 
with  the  operation  of  the  mines  on  the  mount- 
ain. In  such  case  sliaf  t  houses  would  be  cut 
through,  dumping  grounds  intersected,  and 
quartz-mining  operations  seriously  Interfered 
with.  The  route  chosen  was  deemed  by  far 
the  most  feasible  and  practicable  one.  Other 
routes  could  have  been  selected,  according  to 
the  engineers'  evidence,  but  any  practicable 
one  which  might  have  been  chosen  would 
have  crossed  the  main  line  of  the  defend- 
ants, as  well  as  many  of  their  spurs.  The 
plaintiff,  by  going  upon  the  right  of  way  of 
the  defendants,  widened  the  cuts  which  de- 
fendants had  already  made  In  many  places, 
but  when  we  consider  that  the  bill  had  re- 
mained in  Its  natural  state  until  further  ex- 
cavated by  the  plaintiff,  it  is  plain  that  no 
material  damage  was  done  to  the  defendants 
by  the  plaintiff  by  the  mere  act  of  excavat- 
ing as  it  did.  On  the  contrary,  such  excava- 
tions are  a  benefit  from  a  mere  standpoint  of 
construction.  Upon  one  part  of  the  right  of 
way,  lying  within  the  Belle  of  Butte  addition 
to  the  city  of  Butte,  the  natural  physical  ob- 
Ktacles  to  selecting  another  route  were  not  so 
great  as  higher  up  the  hill;  but,  in  order  to 
conform  with  the  grade  necessarily  chosen 
to  reach  the  point  higher  up  the  hill,  the  most 
practicable  route  was  that  selected  through 
the  Belle  of  Butte  addition,  particulaily  in 
view  of  the  fact  that,  had  they  kept  <^  of 
the  right  of  way  of  the  defendants,  the 
plaintiff  would  have  been  compelled  to  pay 
for  a  number  of  dwelling  houses  and  the  lots 
which  they  were  on,  and  other  parts  of  their 
line  would  have  been  affected.  An  experi- 
enced engineer,  Mr.  N.  C.  Ray,  testified  in 
behalf  of  the  defendants  that  he  had,  at  a 
time  long  prior  to  the  institution  of  this  suit, 
and  at  a  time  when  there  were  not  so  many 
liouses  about  the  foot  of  the  hill,  and  not  so 
many  mines  developed  and  ore  houses  built 
on  the  mountain,  made  a  survey  for  another 
railroad,  with  a  view  of  finding  a  practica- 


ble route.  His  proposed  line  ran  on  the 
south  or  lower  side  of  the  present  Montana 
Union  track.  It  was  proposed  by  this  route 
to  make  most  of  the  crossings  of  the  Mon^ 
tana  Union  spurs  grade  crossings.  It  ap- 
peared also  that  the  Ray  route,  If  followed, 
would  necessitate  for  a  long  distance  a  re- 
taining wall  to  be  put  up  to  maintain  the 
slope  of  the  Montana  Union  roadbed,  and  to 
keep  It  from  falling  over  on  the  proposed 
roadbed.  It  would  require  very  heavy  fills  or 
trestlework;  and,  withal,  a  scale  of  a  map  made 
when  this  projected  route  was  first  surveyed 
showed  that  there  was  not  200  feet  differ- 
ence in  the  longitudinal  conflict  between  the 
Ray  route  and  the  present  Butte,  Anaconda 
&  Pacific  route  and  the  Montana  Union  right 
of  way,  as  they  appear  on  the  maps.  The  to- 
tal length  of  the  present  lines  Is  about  three 
miles,  or  a  little  less.  From  certain  given 
points  there  was,  betwewi  such  proposed 
route  and  the  actual  route  of  the  Butte,  An- 
aconda &  Pacific,  a  difference  of  three-fourths 
of  a  mile,  the  greater  length  being  the  Ray 
route.  The  Ray  route  necessitated  five 
grade  crossings  of  the  main  track  of  the 
Montana  Union,  all  of  which.  It  satlsfactcnily 
appears,  were  more  undesirable  than  an  equal 
number  of  crossings  would  be  over  spurs. 
Moreover,  the  Ray  line.  If  tvm  at  the  time 
this  litigation  first  arose,  would  have  en- 
countered buildings,  shaft  houses,  and  dwell- 
ing houses  which  were  not  in  existence  when 
the  line  was  first  proiKised.  It  would  have 
been  vastly  more  expensive,  by  reason  of 
the  enhanced  value  of  the  right  of  way,  and 
we  tulnk  it  only  fair  to  say  that,  as  the  con- 
ditions existed  at  the  time  that  the  testimony 
was  taken  In  this  cause,  his  route  was  Im- 
practicable. Moreover,  the  Ray  route  was 
not  projected  with  a  view  to  serving  all  of  the 
various  ore  houses  touching  plaintiff's  and  de- 
fendants' roads;  the  only  branch  appearing 
on  the  Ray  map  being  to  the  High  Ore  house, 
and  a  branch  to  the  Anaconda  and  the  Hum- 
boldt. 

One  of  the  objections  Interposed  by  the  de- 
fendants to  the  occupancy  of  their  right  of 
way  was  the  difficulty  of  throwing  out 
switches  or  side  tracks  to  the  north  of  the 
Montana  Union,  but  the  engineers  swear 
that  If  they  have  distances  to  centers  be- 
tween tracks  of  22  feet, -there  Is  room  be- 
tween the  two  tracks  for  another  track, 
and  If  the  Butte,  Anaconda  &  Pacific  eleva- 
tion is  so  high  that  the  Montana  Union  can- 
not get  over  by  crossing  at  right  angles,  a 
spur  can  be  run  at  any  distance  In  order  to 
attain  the  proper  elevation.  Another  objec- 
tion vigorously  urged  was  the  difficulty  of 
handling  ties  where  the  roads  were  very 
close  together.  But  It  appears  that  some 
of  the  greatest  railroads  in  the  country, 
notably  the  Pennsylvania  system,  have  three 
tracks  abreast,  with  centers  of  the  two  out- 
side tracks  22%  feet  apart.  Ties  are  suc- 
cessfully bandied  on  such  roads,  and  we 
see  no  reason  why  they  should  not  be  up- 
on  the   roads   of   the   contending   parties   at 
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bar.  Besides,  the  hlU,  as  it  stood,  was  cer- 
tainly a  much  greater  obstacle  to  necessary 
conveniences  in  this  respect  tiian  it  is  as  ex- 
cavated to  a  level  with  appellants'  road-, 
bed.  It  was  also  urged  that  the  right  of 
way  taken  by  the  defendants  was  necessary 
tn  case  of  future  double  tracks  or  sidings, 
but  as  these  needs  are  mere  future  possi- 
bilities, not  based  upon  reasonably  apparent 
traffic  needs,  we  do  not  think  the  showing 
Is  strong  enough  to  merit  very  serious  con- 
sideration. A  great  deal  of  testimony  was 
also  taken  uDon  the  Inconvenience  to  the  de- 
fendants in  the  operation  of  their  trains  at 
various  crossings  where  the  construction  of 
plalntilTs  road  prevented  the  defendants 
from  handling  as  many  cars  at  one  time  as 
they  could  handle  if  the  plaintlfTs  road  were 
not  in  their  way.  Bllmlnating  the  consid- 
eration of  the  Gagnon,  Buffalo,  and  Eaggin 
spur  crossings,  which  are  referred  to  here- 
after, we  are  constrained  to  hold  that,  as 
the  law  expressly  gives  the  right  of  crossing 
and  intersecting  (Const,  art  15,  8  6),  the 
interference  is  only  such  as  is  essential  to 
any  method  of  operation  of  two  railroads 
where  they  cross  and  intersect  one  another 
on  the  side  of  a  mountain,  where  their  re- 
si)€ctive  ways  are  necessarily  very  limited, 
and  where  both  may  have  lawful  rights  of 
way  to  their  respective  but  identical  ob- 
jective points. 

It  Is  well  to  bear  in  mind,  in  the  applica- 
tion of  the  principles  underlying  the  law  of 
eminent  domain,  that  the  state  has  an  in- 
herent political  right,  pertaining  to  sover- 
eignty and  founded  on  what  has  been  ex- 
pressed to  be  a  "common  necessity  and  in- 
terest," to  appropriate  the  property  of  in- 
dividuals to  great  necessities  of  the  whole 
community  where  suitable  provision  is  made 
for  conip«isation.  Raleigh  v.  Davis,  2  Dev. 
&  B.  451;  Lewis,  Em.  Dom.  |  3.  This  right, 
says  the  constitution  of  Montana  (section  9, 
art  15),  "shall  never  be  abridged  nor  so 
construed  as  to  prevent  the  legislative  assem- 
bly from  taking  the  property  and  fran- 
fhlaes  of  incorporated  companies  and  sub- 
jecting them  to  public  uses,  the  same  as 
property  of  individuals."  The  public  wel- 
fare is  therefore  the  particular  base  upon 
which  must  be  laid  the  correct  application 
of  the  doctrine  itself.  The  right  of  eminent 
domain  may  be  of  the  greatest  value  to  the 
respondent,  or  to  any  other  corporation 
which  may  exercise  its  privileges,  but  that 
is  an  Incident  which  must  be  subordinated  by 
the  courts  to  the  question  of  public  use,  and 
to  the  consldei-ation  of  the  benefits  to  accrue 
to  the  public  by  the  construction  of  the  con- 
templated project  There  Is,  however,  a  rule 
of  construction,  sustained  by  the  great 
weight  of  well-considered  authority,  to  the 
effect  that  this  power  to  take  the  property 
of  private  citizens  or  other  corporations  for 
liublic  use  must  be  exercised  and  can  be 
I'xercised  only  so  far  aa  the  authority  ex- 
tends, either  in  terms  expressed  by  the  law 


itself,  or  by  implication  clear  and  satisfac- 
tory. In  re  City  of  Buffalo,  68  N.  X.  167; 
Suth.  St.  Const.  §  38S;  Mills,  Em.  Dom.  § 
46.  In  our  opinion,  the  testimony  in  this 
case  shows  that  the  particular  location  of  re- 
spondent's railroad  Is  by  far  the  most  prac- 
ticable which  could  have  been  found,  and, 
considering  the  fact  that  any  other  route 
would  have  Impinged  upon  the  appellants' 
right  of  way  very  nearly  as  much  as  the 
present  route  does,  and  that  such  other 
route  would  have  affected  many  mining  op- 
erations, would  have  been  enormously  ex- 
pensive, and  much  less  convenient  or  some- 
what less  safe,  and  that  it  is  manifestly  to 
the  best  Interests  of  the  public  generally 
that  railroads  be  constructed  throughout  the 
mountains  over  such  routes  as  will  enable  the 
public  to  receive  the  best  and  most  expe- 
ditious service  which  can  be  attained,  we 
think  that  the  taking  of  the  portions  of  the 
right  of  way  of  appellants'  road  was  nec- 
essary to  the  use,  which  was  public,  of  the 
respondent's  railroad. 

Now,  however,  having  advanced  to  this 
point  of  the  case,  we  are  met  with  this  argu- 
ment by  the  appellants'  counsel,  namely, 
that  this  right  of  way  was  already  appropri- 
ated, and  that  there  was  no  delegation  of 
power  to  any  corporation  under  the  eminent 
domain  laws  of  the  state  to  take  property 
already  appropriated  to  a  public  use,  unless, 
as  provided  by  the  last  clause  of  the  third 
subdivision  of  section  COl,  Code  Civ.  Proc. 
1887,  "the  public  use  to  which  It  is  to  be 
applied  is  a  more  necessary  public  use." 
We  have  already  concluded  that  this  land 
was  necessary  to  respondent's  use,  and  the 
question  therefore  is,  is  respondent  pre- 
cluded from  condemning  these  necessary 
lands  because  they  have  already  been  con- 
demned for  public  use  by  the  appellants? 
If  the  question  were  limited  merely  to  this 
single  Inquiry  (unless  some  other  statute  au- 
thorized a  taking),  doubtless,  under  rules  of 
construction,  we  should  hold  that  the  re- 
spondent could  not  Invade  the  right  of  way 
of  the  appellants.  But  our  legislature  has 
Imposed  upon  the  court  the  additional  re- 
sponsibility of  judicially  determining  wheth- 
er the  use  to  which  the  appellants  did  or 
would  put  the  particular  lands  is  a  more  nec- 
essary one  to  the  public  than  that  to  which 
they  have  already  been  appropriated  by  the 
Montana  Union  Railway.  We  therefore  find 
the  whole  proposition  resolves  Itself,  under 
the  facts,  to  this:  A  part  of  the  right  of 
way  of  the  Montana  Union  Railway  (Compa- 
ny has  never  been  used  by  it  for  railroad 
purposes  for  the  several  years  during  which 
the  road  has  been  constructed  and  In  oper- 
ation, and  Is  not  reasonably  requisite  for 
future  uses.  The  Butte,  Anaconda  &  Pa- 
cific Railway  (Company,  in  the  location  of  its 
only  really  practicable  route,  desires  to  take 
parts  of  such  unused  portions  of  the  Mon- 
tana Union  right  of  way;  such  portions  be- 
ing necessary  for  their  actual  use,  and  un- 
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oeceasary  fk>r  the  actual  use  of  the  appd- 
lants.  We  haye  uaed  the  word  "neceesary"  ad- 
visedly throughout  this  opinion,  although  when 
we  say  that  the  route  chosen  by  the  Butte, 
Anaconda  &  Facifle  requires  the  taking  of 
the  lands  in  question  as  necessary  for  public 
use,  we  do  not  mean  that  there  Is  an  abso- 
lute necessity  of  the  particular  location  they 
seek.  But,  under  the  statute,  such  an  ab- 
solute necessity  is  not  a  prerequisite  to  the 
exercise  of  the  law  of  eminent  domain.  We 
are  aware  of  the  decisicm  of  the  supreme 
court  of  PennsylTania  (Sharon  Railway  Co.'s 
Appeal,  122  Pa.  St  at  page  545, 17  Atl.  234), 
that  land  once  appropriated  by  a  railroad 
company  to  public  use  under  the  right  of  em- 
inent domain  cannot  afterwards  be  appro- 
priated by  another  company  to  the  same 
use,  ezcq>t  In  case  of  "absolute  necessi- 
ty." There  one  road  sought  to  take  part 
of  the  yard  of  another.  The  facts  warrant- 
ed a  finding  by  the  master  that  the  lands 
sought  to  be  taken  were  convenient  and  nec- 
essary to  enable  the  plaintiff  company  to 
economically  and  expeditiously  carry  on  Its 
present  and  prospectlTe  business,  and  it 
was  upon  such  a  finding  that  the  court  held 
as  it  did.  If  the  learned  judges  meant  by 
an  absolute  necessity  to  exclude  entirely 
the  element  of  reasonableness  in  the  measure 
of  their  words,  we  are  constrained  to  take 
a  different  view  of  the  law  in  Interpreting 
our  statute,  .-  n4  In  so  doing  we  find  our- 
selves in  thorough  accord  with  three  of  the 
Justices  of  the  same  court  in  their  dissent- 
tng  opinion,  reported  In  Appeal  of  Pitts- 
burgh J.  R.  Co.,  122  Pa.  St  511,  6  Aa  564, 
and  decided  Just  two  years  before  the  ab- 
solute necessity  rule  was  laid  down  In  the 
case  hereinbefore  cited.  The  appeal  in  the 
Pittsburgh  Junction  Co.  Case  in  its  facta 
was  much  closer  to  the  case  at  bar  than 
Sharon  Railway  Co.'s  Appeal,  ^upra.  Tb& 
Allegheny  Valley  Railroad  Company  claimed 
to  own  certain  property  In  the  city  of  Pitts- 
burgh, extending  from  Forty-Third  street  to 
-Forty-Seventh  street  and  from  an  unnamed 
street  on  the  south  to  low-water  mark  m 
the  Allegheny  river  on  the  north,  all  of 
which  property  it  claimed  to  have  in  con- 
stant use  In  connection  with  the  operation 
of  its  railroad.  The  Pittsburgh  Junction 
Company  entered  upon  a  part  of  this  prop- 
erty, and  commenced  to  lay  ties  and  rails 
thereon,  and  to  tear  up  the  track  that  had 
been  used  by  plaintiff  for  many  years,  and 
It  was  alleged  that  if  the  defendant  was  per- 
mitted to  go  Ml,  it  would  seriously  interfere 
with  and  cripple  the  operation  of  the  plaln- 
tifTs  road,  and  would  ruin  its  roadbed,  and 
i-ender  it  unaUe  to  perform  the  duties  im- 
posed upon  it  towards  the  public  The  de- 
fendant contended  that  it  was  authorized  to 
locate  its  road  between  certain  points,  and 
>lt  was  obliged  to  run  along  the  bank  of  the 
Allegheny  river,  and  that  it  liad  a  right  to 
run  where  It  did,  and  denied  that  all  of  the 
j)roperty  used  by  the  plaintiff  tai  connection 


with  the  maintenance  and  operation  of  its 
railroad  was  used,  or  that  it  was  all  indis- 
pensable to  plaintiff's  use.  Tlie  supreme 
court  held  that  the  plaintiff  road  could  con- 
sider the  needs  of  the  future,  and  that  the 
defendant  could  not  interfere  with  the  pres- 
ent or  future  use  cMitemplated  by  the  plain- 
tiff,  and  that  oo  actual  encroachments  would 
be  allowed.  Perhaps  the  decision  turned,  in 
the  opinion  ot  the  majority  of  the  court, 
upon  the  ground  that  the  defendant  could 
have,  without  any  trouble  besides  expense, 
constructed  its  road  at  another  point  as  the 
court  say:  "We  are  not  embarrassed  with 
the  questions  that  would  arise  if  the  de- 
fendant .company  could  not  biiild  ita  road 
without  laying  its  track  tlirougb  the  plain- 
tiff's yard."  The  minority  opinion  by  Judge 
Tounkey  is  very  l>rief,  and  we  quote  so 
much  of  it  as  Is  applicable  to  the  facta  at 
bar:  "In  this  case  the  testimony  clearly  shows, 
and  it  was  so  found  I>y  the  master,  that 
there  is  ample  room  next  the  river  where 
the  appellant  oonld  lay  its  tracks  without 
material  injury  to  the  property  of  the  ap- 
pellee. The  inconvenience  to  and  cost  of 
changes  by  the  appellee  could  be  compen- 
sated in  damages.  The  prudent  appropria- 
tion of  a  pared  of  land  extending  from  low- 
water  mark  on  the  rivor  to  the  Idllside  by 
the  appellant,  tlie  whole  ot  which  land  is  not 
necessary  for  the  uses  of  its  road,  ought  not 
to  bar  the  construction  of  another  railway  in 
the  valley  by  a  company  subsequently  diar- 
tered." 

AlK>ut  the  same  time  that  the  Pennsylvania 
rule  of  absolute  necessity  was  announced, 
the  supreme  court  of  Alabama,  in  Mobile  k 
O.  R.  Co.  V.  Alabama  M.  R.  Co.,  87  Ala.  501, 
6  South.  404,  discussed,  with  a  learning 
which  generally  characterizes  the  decisions 
of  that  respected  court,  the  right  of  a  rail- 
road company  to  take  liy  condemnation  pro- 
ceedings part  of  the  property  of  another  rail- 
road company  already  devoted  to  a  public 
use,  and  say:  "As  a  general  rule,  a  corpora- 
tion to  whom  the  right  of  eminent  domain 
is  delegated,  having  the  right  to  locate  the 
line  of  its  road  between  the  terminal  points. 
Itas  also  the  correlative  right  to  some  extent 
to  select  the  lands  to  be  taken.  But  the  dis- 
cretion must  be  reasonably  exercised,  so  aa 
to  cause  as  little  damage  as  la  practicable; 
and  if  abuse  in  the  selection  is  made  appar- 
ent, the  court  before  whom  the  proceeding 
is  pending  should  interfere  to  control  the  dis- 
cretion, and  prevent  the  abuse  by  refusing 
an  order  of  condemnation.  New  York  Gent 
&  H.  R.  R.  Co.  V.  Metropolitan  Gas-Llgbt  Go^, 
63  N.  T.  326;  6  Am.  &  Eng.  Enc.  Law,  541. 
According  to  the  rule  stated  above,  the  lia- 
bility of  any  portion  of  the  right  of  way  of 
the  Mobile  &  Oirard  Railroad  Company, 
though  not  in  actual  use,  to  condemnation 
for  the  use  of  the  Alabama  Midland  Rail- 
way Comx>any,  is  subject  to  the  qualification 
of  a  necessity  therefor.  It  would  be  difficult 
to  lay  doj^n  any  specific  rule,  as  to  the  meas- 
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nre  of  tiie  neceasity,  of  sufficient  scope  to  in- 
clude all  cases.  It  may  be  observed  general- 
ly that  'necessary.'  In  this  connection,  does 
not  mean  an  absolute  or  indispensable  neces- 
sity, but  reasonable,  requisite^  and  proper 
for  the  accomplishment  of  the  end  In  view, 
under  the  particular  circumstances  of  the 
-case.  On  the  evidence^  there  la  little  room 
for  doubt  that  the  route  selected  by  the  Ala- 
bama Midland  Railway  Company  to  get  into 
the  city  of  Troy  and  out  to  the  west  is  the 
most  practicable,  if  not  in  its  proper  sense 
the  only  practicable,  route."  Annlston  &  C. 
R.  Co.  y.  Jacksonville,  Q.  &  A  B.  Co.,  82  Ala. 
297,  2  South.  710. 

Again,  the  absolute  necessity  rule  not  only 
will  not  consist  with  the  express  delegated 
authority  to  take  the  property  of  a  corpora- 
tion by  virtue  of  eminent  domain,  but,  if  we 
carry  it  to  its  logical  results,  it  is  this,  that 
where  one  corporation  to  which  has  been 
granted  the  right  of  taking  property  by  em- 
inent domain  has  exercised  that  right,  it  can- 
not be  interfered  with,  except  for  crossings 
and  Intersections.  This  is  fallacious.  In 
mining  districts  it  leads  to  exclusion.  When 
a  similar  question  arose  in  Illinois,  Judge 
Breese,  for  the  court,  thus  tersely  disposed 
of  it:  "The  argument,  when  reduced  to  its 
proper  measure,  is  that,  while  the  land  of  all 
other  persons  and  corporations  lying  on  the 
route  of  a  railroad  is  subject  to  the  power  of 
eminent  domain,  that  belonging  to  a  railroad 
company  is  not  thus  subject  Such  land 
must  remain  Intact.  We  cannot  assent  to 
this  proposition."  Peoria,  P.  &  J.  R.  Co.  v. 
Peoria  &  S.  R.  Co..  66  HI.  174.  We  find  the 
federal  court  for  the  district  of  Colorado  tak- 
ing substantially  the  same  view  of  the  ne- 
cessity rule  as  the  Alabama  court  did.  Colo- 
rado E.  Ry.  Co.  V.  Union  Pac.  R.  Co.,  41  Fed. 
283.  The  C<riorado  Eastern  Railway  Com- 
pany sought  to  condemn  certain  property 
within  the  limits  of  the  city  of  Denver,  claim- 
ing that  the  ground  was  necessary  for  its 
use  for  various  railroad  purposes.  The  de- 
fendant contended  that  the  land  was  not  of 
such  necessity  to  the  plaintiff  as  to  Justify 
the  tailing  from  defendant,  and  that  the  land 
had  already  been  appropriated  by  defendant 
to  its  own  use  as  a  public  railroad,  and  was 
eminently  necessary  tp  its  prospective  busi- 
ness. Philips,  J.,  decided  that  the  ground 
was  necessary  to  the  petltlonei:,  because  it 
was  the  only  piece  of  ground  available  to 
petitioner  without  entirely  changing  the  sur- 
vey line  and  undertaking  to  accomplish  its 
destination  by  a  circuitous  route,  and  that  it 
would  not  be  a  wise  Judicial  discretion  to 
compel  the  petitioner  to  adopt  a  road  highly 
inconvenient,  longer,  and  less  available.  It 
was  plain  in  that  case  that  another  route 
could  have  been  sheeted,  and.  aside  from 
the  matter  of  economy,  with  very  much  more 
ease  than  could  the  respondent.  In  the  case 
at  tiar.  choose  another  route  for  the  Butte, 
Anaconda  &  Pacific  road;  but  the  court  evi- 
dently refused  to  follow  the  absolute  neces- 


sity rule,  and  based  its  decision  upon  the 
more  Just  doctrine  of  the  necessity  of  the 
petitioner,  founded  upon  the  practicability, 
economy,  facilities,  and  other  considerattons 
which  should  govern  the  determination  of 
what  the  necessities  may  be,  always  consid- 
ering the  rights  of  the  seniw  company,  yet 
never  forgetting  the  benefits  to  the  public 

The  laws  of  the  state  authorized  the  re^ 
spondent  to  locate  its  railroad.  It  had  a 
right  to  select  the  most  feasible  route,  pitv 
vided  in  doing  so  it  did  no  unnecessary  ln> 
Jury  to  the  public  or  to  the  appellants.  The 
law  does  not  give  to  the  respondent  any  pre^ 
dominant  right  over  the  appellants,  though 
certainly  the  line  of  respondent  sliould  be 
so  run  as  not  to  materially  interfere  with 
the  efficiency  of  the  Montana  Union.  New 
York,  H.  &  N.  R.  Ca  v.  Boston,  H.  &  B.  B. 
Co.,  36  Conn.  106.  We  find  no  violence  done 
to  these  principles.  The  inconveniences  in- 
evitably incident  to  the  crossing  of  one  road 
by  another  are  not  violations  of  the  princi- 
ples. On  the  other  hand,  lands  belonging 
to  the  Montana  Union  by  way  of  easement 
and  not  actually  in  use  by  such  company, 
or  not  actually  necessary  for  the  enjoyment 
of  their  franchise,  should  be  upon  the  same 
footing  as  the  land  of  the  individual  citizen. 
Peoria,  P.  &  J.  R.  Co.  t.  Peoria  &  S.  R.  Co., 
66  111.  174.  It  was  never  contemplated  by 
the  constitution  that  competition  between 
railroads  should  not  be  sanctioned.  On  the 
contrary,  our  construction  of  the  law  is  that 
it  is  the  policy  of  the  state,  voiced  in  its 
constitution  and  statutes,  to  build  up  com- 
peting railroads,  rather  than  to  deter  them. 
If  this  were  not  bo,  why  did  the  legislature 
expressly  include  the  right  to  take  lands  al- 
ready appropriated  by  one  corporation  and 
devote  them  to  public  use  where  the  latter 
use  was  a  more  beneficial  one  than  the  for- 
mer. The  mere  fact  that  the  easement  is 
held  by  a  corporation,  and  that  another  cor- 
poration takes  it  to  subserve  public  use,  can- 
not affect  the  principle  so  long  as  the  second 
taking  is  for  the  greater  public  good.  North- 
ern B.  Co.  V.  Concord  &  C.  R.  Co.,  27  N.  H. 
183.  Nor  can  the  claim  of  a  superior  equitj) 
of  respondent  be  urged  as  a  sound  argu- 
ment, based  upon  the  fact  that  the  appel- 
lants already  have  appropriated  the  prop- 
erty for  public  usa  Clilcago,  B.  I.  &  P.  B. 
Co.  T.  Town  of  Lake,  71  BL  838.  The  Mon- 
tana Union  accepted  its  easement  with  the 
reserved  right  in  the  state  to  retake  it  when- 
ever the  public  necessity  might  require,  pro- 
vided, always,  Just  compensation  should  be 
madewben  it  might  be  retaken.  One  public  cor- 
poration cannot  take  the  lands  or  franchises 
of  another  public  corporation  in  actual  use 
by  it  unless  expressly  authorized  to  do  so 
by  the  legislature.  But  the  lands  of  such 
a  corporation  not  in  actual  use  may  be  tak- 
en by  another  corporation,  authorized  to 
take  lands  for  its  use  in  Invitum,  whenevee 
the  lands  of  an  individual  may  be  taken, 
subject  to  the  qualiflcntiou  that  there  la  • 
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necessity  therefor.  2  Wood,  R.  R.  p.  856. 
We  think  this  to  be  the  true  rule,  and  that 
opposing  corporations  may  be  limited  to  the 
enjoyment  of  that  property  in  actual  use  by 
them,  and  that  which  is  reasonably  neces- 
sary for  the  safe,  proper,  and  convenient 
management  of  their  business,  and  the  ac- 
complishment of  the  purposes  of  their  crea- 
tion. Mobile  &  G.  R.  Co.  v.  Alabama  M.  R. 
Co.,  supra.  Upon  this  proposition  'we  again 
refer  to  the  opinion  of  Judge  Philips  (Colo- 
rado E.  Ry.  Co.  T.  Union  Pac.  R.  Co.,  41 
B'ed.  283),  where  It  was  held  "that  mere 
priority  of  acquisition,  or  even  of  occupa- 
tion, gives  no  exclusive  right,  except  In  so 
far  as  the  condemnation  trenches  on  the 
greater  necessities  of  the  other  franchise." 
As  has  been  stated  heretofore  in  this  opin- 
ion, the  right  of  way  prayed  for  by  the  re- 
spondent In  this  case  was  not  occupied,  and 
the  mere  priority  of  the  acquisition  of  the 
Montana  Union  must  give  way,  under  our 
laws,  to  the  superior  uses  and  greater  needs 
of  the  Butte,  Anaconda  &  Pacific  Company, 
as  more  necessary  to  the  public. 

The  learned  counsel  for  the  appellants  have 
cited  us  to  many  cases  besides  the  Pennsyl- 
vania ones  already  referred  to.  We  will  no- 
tice one  or  two  principal  ones.  Barre  R.  Co. 
V.  MontpeUer  &  W.  R.  R.  Co.  (Vt)  17  Atl.  923, 
simply  decided  that  one  railroad  company, 
to  avoid  a  sharp  curve  in  its  road,  could  not 
take  the  land  of  another  company,  as  con- 
demnation was  sought  upon  the  ground  of 
convenience  rather  than  necessity.  We  find 
nothing  in  the  case  to  the  effect  that  if  the 
necessity  existed  still  the  ground  could  not 
be  taken.  Boston  &  M.  B.  Co.  v.  Lowell  & 
I.  R.  Co.,  124  Mass.  368,  was  decided  upon 
the  ground  that  there  must  be  an  express  leg- 
islative grant  to  authorize  a  longitudinal  road 
to  be  built  upon  the  right  of  way  of  another 
road,  and  that  the  statutes  did  not  contem- 
plate such  a  taking,  but  the  court  recognized 
that  cases  may  arise  where  the  authority  to 
take  land  already  devoted  to  another  railroad 
may  be  implied,  either  by  the  language  of  the 
act  or  from  the  application  of  the  act  to  the 
.  subject-matter,  as  where  the  railroad  could 
not  be  laid.  In  whole  or  In  part,  by  reasonable 
Intendment,  on  any  other  line.  We  are  cited 
by  the  appellants  to  the  case  of  Illinois  Cent. 
It.  Co.  V.  Chicago,  B.  &  N.  R.  Co.,  122  IlL  473, 
13  N.  E.  140.  In  that  case  one  railroad 
sought  to  run  within  the  right  of  way  of  an- 
other for  a  distance  of  11  miles.  A  majority 
of  the  court  held  that  one  company  could 
not  take  any  part  of  the  right  of  way  of  an- 
other except  at  a  point  of  crossing,  intersec- 
tion, or  union.  The  Illinois  statute  granting 
rights  of  way  to  railroad  companies  was  sub- 
stantially like  the  first  portion  of  fourth  sub- 
division of  section  600  of  the  laws  of  eminent 
domain  (Comp.  St  Mont.  1887,  p.  21C),  which 
is  as  follows:  "All  rights  of  way  for  any 
and  all  purposes  mentioned  In  section  598, 
and  any  and  all  structures  and  improvements 
thereon,  and  the  lands  held  or  used  In  con- 


nection therewith,  shall  be  subject  to  be  con- 
nected with,  crossed  or  Intersected  by  anj 
other  right  of  way,  or  Improvements  or  struc- 
tures thereon."  It  was  argued  to  the  court 
that  the  provisions  of  such  a  statute  weiv 
broad  enough  to  permit  the  taking  of  the 
right  of  way  of  one  company  by  another, 
but  it  was  decided  that  the  taking  contem- 
plated was  limited  to  crossings,  Intersections, 
or  unions,  and  not  taking  for  another  road 
longitudinally.  Two  Judges  dissented  from 
that  opinion,  and  although  we  do  not  find 
It  necessary  to  approve  or  disapprove  of  the 
law  of  that  case,  we  note  that  our  statute 
seems  to  go  further  than  the  Illinois  law,  for 
with  us  It  Is  expressly  provided,  In  the  latter 
part  of  the  section  Just  quoted:  "They  shall 
also  be  subject  to  a  limited  use  In  common 
with  the  owner  thereof  when  necessary;  but 
such  use,  crossings,  intersections  and  con- 
nections shall  be  made  in  manner  most  com- 
patible with  the  greatest  public  benefit  and 
least  private  Injury."  If  the  property  to  be 
subject  to  limited  use  In  common  with  the 
owner  means,  generally,  rights  of  way,  longi- 
tudinal as  well  as  other,  and  the  statute  does 
not  restrict  the  application  of  the  pronoun 
"they"  to  rights  of  way  immediately  connect- 
ed with  crossings  and  Intewectlons,  but  en- 
larges the  use  to  all  rights  of  way  when  nec- 
essary, it  would  seem  by  no  means  unreason- 
able that  conditions  like  those  presented  In 
the  case  under  consideration  were  In  the 
minds  of  the  legislature  at  the  time  that  this 
section  became  a  law,  and  that  of  necessity 
all  rights  of  way  shall  be  subject  to  a  limited 
use  In  common  with  the  owner  thereof.  Per- 
haps the  statute  may  have  meant  by  using 
the  word  "owner,"  the  owner  of  the  fee,  to 
whom  all  rights  in  the  property  might  revert 
if  there  were  no  longer  any  public  use  there- 
of, or  It  may  mean  the  easement  for  use  of 
the  corporation  which  had  acquired  an  ease- 
ment over  the  property  by  virtue  of  the  law 
of  eminent  domain.  We  simply  refer  to  this 
matter  in  view  of  the  citation  made.  BVom 
the  decision  in  the  case  of  Railroad  Co.  y. 
Moss,  23  Cal.  323,  it  appears  the  court  did 
not  consider  the  effect  of  any  statute  similar 
to  ours  granting  the  right  to  take  land  once 
appropriated.  If  Indeed  there  was  any  such 
statute  in  existence  In-  California  when  that 
decision  was  rendered  in  1863.  It  was  held 
that  there  was  no  right  to  condemn  or  appro- 
priate land  along  or  upon  a  previously  locat- 
ed line  of  another  railroad  company,  except 
for  crossing  purposes.  The  court  announced 
that,  by  its  priority  of  location  and  appropria- 
tion, a  railroad  company  acquired  a  "vested 
right  to  its  line  of  road  and  the  land  neces- 
sary for  its  construction,  as  prescribed  by 
the  railroad  laws,  of  which  It  cannot  be  di- 
vested by  another  company  who  seek  to  ap- 
propriate the  laud  for  the  same  use."  We 
must  decline  to  assent  to  this  preposition  as 
It  is  stated,  without  careful  qualification  and 
moditicatlon. 
We  cannot  agree  that  the  statute  which  au- 
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thorlzes  lands  to  be  appropriated  for  a  more 
necessary  public  use  means  a  different  public 
use  In  all  cases.  If  tbe  legislature  had  In- 
tended that  construction  to  be  put  upon  the 
statute,  instead  of  carefully  restricting  tbe 
right  to  a  more  necessary  public  use,  they 
could  easily  have  said  a  different  public  use. 
Besides,  the  view  which  we  have  discussed  is 
consonant  with  those  clauses  of  the  constitu- 
tion inhibiting  dlBcrimlnatlons,  as  already 
enumerated.  If  the  appellants'  constmction 
were  adopted,  the  practical  result  would  be 
the  exclusion,  oftentimes,  of  more  than  one 
railroad  on  mountain  sides  or  in  mountain 
gorges  or  precipitous  gulches,  or  routes  not 
embraced  within  the  definitions  of  cailons, 
defiles,  or  passes,  especially  provided  for  by 
law.  Comp.  St  1887,  dlv.  5,  §  688,  tit  "Rail- 
road Corporations."  Consider  a  practical  ap- 
plication. A  railroad  company  would  take  the 
maximum  right  of  way.  Now,  if  the  right 
of  eminent  domain  Is  not  conferred  upon  the 
Jimlor  company  to  take  lands  for  a  public 
use,  unless  for  a  different  use,  the  first  rail- 
road would  be  enabled  to  prevent  any  and  all 
competition,  because,  oftentimes,  any  route  off 
the  right  of  way  of  the  first  would  be,  if  not 
an  absolutely  impassable  one,  so  impracticable 
and  so  enormously  expensive  that  It  must  as  a 
reasonably  necessary  consequence  deter  anoth- 
er corpcK'ation  from  building  at  all. 

To  conclude  we  adopt  that  construction 
which  is  more  jealously  careful  of  tbe  best 
interests  of  the  state,  and  say  that  where 
a  railroad  company  traversing  the  side  of 
a  mountain  in  a  mining  section  has  within 
Its  right  of  way  tracts  of  ground  not  neces- 
sary to  the  proper,  successful,  and  safe  oper- 
ation of  its  system  of  tracks  and  spurs,  and 
not  used  by  It  in  connection  with  any  such  op- 
options,  and  In  all  reasonable  probability  not 
necessary  for  any  such  future  use,  If  another 
road  seeks  the  same  objective  points,  and  In 
doinj;  so  is  obliged  to  take  part  of  such  un- 
used right  of  way  to  avoid  a  considerably 
more  circuitous  route,  at  a  different  grade,  of 
very  much  greater  cost,  and  of  serious  dam- 
age to  many  mining  properties  In  their  sub- 
terranean and  surface  operations,  and  withal 
would  be  obliged  by  the  topography  of  the 
mountains  to  parallel  the  adversary  road  a 
part  of  tbe  way,  under  such  conditions  the 
Dse  of  the  unused  parts  of  the  right  of  way 
of  the  one  company  by  the  other  is  a  more 
necessary  public  use  than  that  to  which  such 
nnnsed  portions  are  already  appropriated. 
Wherefore,  the  law  will  permit  the  taking, 
regarding  the  Interference  as  a  "tolerable 
one,"  to  be  compensated  by  damages  to  be 
paid.  In  re  City  of  Buffalo,  68  N.  T.  167. 
In  concluding  this  opinion  the  court  ex- 
presses its  acknowledgment  for  the  argument 
and  research  of  counsel  on  either  side.  By 
their  aid  we  have  been  greatly  assisted  to  de- 
termine between  the  parties  whethw  plaintiff 
could  invoke  the  law  of  eminent  domain  in 
this   case,— that    power    In    the    exercise    of 


which,  a  modem  writer  (Randolph)  says,  is 
invariably  provoked  a  direct  issue  between 
man  and  the  state. 

Spura  and  Crosslnga 

Gagnon  Spur  Crossing.  The  order  of  the 
district  court  in  relation  to  the  Gagnon  spur 
Is  more  fully  set  forth  in  the  statement  of 
facts  appended  to  this  opinion.  Its  use  to  the 
defendants  was  for  the  delivery  of  supplies 
and  fuel  to  the  Gagnon  mlAe.  It  was  on  the 
north  side  of  the  Montana  Union  track,  while 
the  mine  Is  on  the  south  side  of  the  track 
and  at  such  a  distance  from  the  railroad  that 
supplies  are  hauled  by  wagcm  from  the  spur 
to  the  mine.  Where  the  plaintiff's  track 
crosses  the  Gagnon  spur  it  is  at  the  same 
level  as  the  defendants'  track,  but  the  spur 
descends  from  the  time  it  leaves  the  Butte, 
Anaconda  &  Pacific  track  and  the  grade  of 
the  plaintiff's  track  at  the  point  of  crossing 
is  considerably  above  the  spur  grade.  In 
view  of  the  fact  that  it  would  be  plainly  for 
the  greater  convenience  of  the  appellant  com- 
pany to  have  the  spur  on  the  south  side  of 
their  main  track,  the  order  of  the  district 
court  In  relation  to  this  spur  is  modified,  and 
unless  plaintiff  and  defendants  otherwise 
agree,  the  order  ot  the  district  court  will  be 
that  the  Butte.  Anaconda  &  Pacific  Railway 
Company,  at  its  expense,  construct  a  spur,  or 
rebuild  the  one  already  constructed  upon  the 
south  side  of  the  Montana  Union  main  track; 
and,  further,  that  the  said  Butte,  Anaconda 
&  Pacific  Company  at  its  own  expense  con- 
struct and  provide  suitable  and  convenient 
approaches  to  said  spur  for  teams  and  wag- 
ons, having  due  regard  to  the  nature  and  far 
duties  of  transportation  between  the  Gagno& 
mine  and  the  Montana  Union  Company. 

Buffalo  Spur  Crossing.  There  is  a  slight 
difference  of  elevation  of  grades  of  the  two 
roads  at  the  Buffalo  spur.  The  only  practi- 
cable way  of  crossing  at  the  point  mariced 
F  on  the  map  was  to  raise  the  grade  of  the 
track  of  the  respondent  from  the  switch  of 
the  main  track  as  far  as  the  crossing  by  the 
Butte,  Anaconda  &  Pacific.  No  change  was 
to  be  made  on  tbe  main  line,  and  the  grade 
of  the  spur  is  to  be  the  same  as  formerly 
from  the  crossing  to  the  end  of  the  spur.  We 
think  that  tbe  respondeat  should  construct 
this  crossing  In  the  manner  proposed,  and 
at  their  expense  entirely,  unless  it  is  agreed 
otherwise  betweoi  the  parties  themselves. 

Haggln  Spur  Grossing.  The  civil  engineers 
take  very  different  views  of  tbe  feasibility 
of  this  crossing.  A  short  distance  from  the 
crossing  the  Butte,  Anaconda  &  Pacific  Com- 
pany fotmd  It  necessary  to  construct  a  re- 
verse grade  leading  to  the  Montana  Union 
track.  This  made  a  "hump,"  as  railroad  men 
call  it,— that  is,  an  uphill  and  a  downhill 
grade,— on  tbe  Butte,  Anaconda  &  '  Pacific 
road  a  reey  short  distance  from  the  crossing. 
This,  of  course,  was  necessary  to  enable  the 
Butte,  Anaconda  &  Pacific  to  cross  without 
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disturbing  the  grade  of  tlie  Montana  'Union 
track.  The  principal  objection  to  it  by  the 
Montana  Union  witnesses  was  that  It  was 
impracticable  and  unsafe  because  of  passing 
over  the  hump,  and,  considering  the  general 
grade  of  the  railroad,  the  Butte,  Anaconda 
&  Pacific  trains  would  break  in  two,  and 
thus,  by  wredLage  and  other  mishaps,  the 
Montana  Union  trades  would  be  obstructed 
and  their  traffic  materially  interfered  with. 
It  is  difficult  for  us  to  say,  in  the  radical  disa- 
greements of  skilled  engineers,  what  the 
probable  effect  of  this  hump  may  be,  but  It 
occurs  to  ns  that,  as  its  danserous  tenden- 
cies are  all  primarily  towards  accident  to  the 
Butte,  Anaconda  &  Pacific,  and  only  indirect- 
ly to  the  Montana  Union,  the  risk,  if  any, 
and  the  scientific  error,  If  any,  will  fall  much 
more  hearily  upon  the  respondent  than  upon 
the  appellants,  and  that  therefore  it  is  proper 
for  us  to  affirm  the  order  of  the  district  court 

We  see  no  error  in  referring  the  question 
of  damages  for  crossings  to  the  commission- 
ers, as  was  done  by  the  order  of  the  court 
The  statute  coreis  the  matta:.  Comp.  St 
1887,  p.  218,  8  607.1  The  last  objection  of 
the  appellants  is  to  the  order  of  the  court  giv- 
ing the  power  and  authority  to  the  Butte, 
Anaconda  &  Pacific  Company  alone  to  em- 
ploy and  discharge  watchmen  at  the  cross- 
ings, for  whose  wages  the  plaintiff' and  de- 
fendants are  Jointly  responsible.  In  view  of 
the  fact  that  the  respondent  company  invokes 
the  right  to  make  these  seveml  crossings,  It 
would  seem  quite  Just  that  the  expenses  of  a 
watchman  to  guard  the  Haggin  Spur  cross- 
ing and  others,  if  any,  where  the  district 
court  ordered  watchmen,  should  be  borne  by 
the  respondent  alone.  We  see  no  objection  to 
permitting  the  watchmen  to  be  chosen  by  the 
Butte,  Anaconda  &  Pacific  Company,  and  it 
will  be  directed  by  this  court  that  the  order 
of  the  district  court  shall  be  modified  so  as 
to  impose  the  expenses  of  watchmen  entirely 
upon  the  respondent  corporation. 

Let  the  judgment  and  order  of  the  district 
court  be  remanded  for  modification  In  con- 
formity with  the  views  expressed  In  this  opin- 
ion, and  when  so  modified  It  will  stand  as 
affirmed.    Modified  and  affirmed. 

PEMBEBTON,  O.  J.,  and  DB  WITT.  J., 
concur. 


(16  Mont  660) 

BUTTE,  A.   &  P.  RT.  CO.  r.  MONTANA 
U.  RY.  CO.  et  al.    (No.  618.) 

(Supreme  Court  of  Montana.    July  29,  1895.) 

Railboad  Cohpakt — RiQBT  TO  Ckobb  Tbacks  of 
Akothek. 
1.  A  railroad  company  will  not  be  denied 
the  right  to  cross  the  tracks  of  another  com- 
pany merely  because  the  crossing  will  necessi- 
tate the  raising  of  the  grade  of  the  latter's  road 

1  Comp.  St.  p.  218, 1  607,  provides  that  courts 
may  regulate  and  determine  the  place  and  man- 
ner of  mailing  croBsinga. 


18  inches,  where  the-  new  grade  is  necessary 
because'  of  another  crossing. 

2.  A  railroad  company  will  not  be  denied  the 
right  to  cross  the  tracks  of  another  merely  be- 
cause the  crossing  wiU  somewhat  curtail  the 
storage  traces  of  the  latter. 

S.  Where  plaintiff  railroad  company  sought 
to  cross  defendant's  road  at  a  point  where  the 
latter  maintained  movable  rails,  the  action  of 
the  trial  C9urt  in  allowing  tdaintiff  to  remove 
the  rails  to  land  not  owned  by  defendant,  and 
to  make  title  to  such  land  in  defendant,  will  be 
reversed,  and  nlaintiS  required  to  cross  else- 
where, though  tne  change  will  compel  plaintiff  to 
make  three  crossings  over  defendant's  road. 

Appeal  from  district  court  Deer  Ix>dge 
county;  Theodore  Brantley,  Judge. 

Action  by  Butte,  Anaconda  &  Pacific  Rail- 
way Company  against  the  Montana  Union 
Railway  Company  and  another  for  leave  to 
construct  crossings  over  defendants'  roads. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Judgment  modified. 

The  following  is  the  plat  referred  to  in 
opinion:     [See  opposite  page.] 

Shropshire  &  Burleigh  and  Forbis  &  For- 
bis,  tor  appellants.  W.  W.  Dixon,  M.  Khrk- 
patrick,  and  Wm.  Scallon,  for  respondent 

HUNT,  J.  This  case  may  be  considered 
with  reference  to  that  of  Butte,  A.  &  P. 
By.  Co.  V.  Montana  U.  Ry.  Co.,  16  Mont 
— ,  41  Pac  232.  The  formal  averments  as  to 
the  corporate  existence  of  the  parties  are 
the  same,  and  like  qnestions  of  the  charac- 
ter of  the  use  of  the  plaintiff's  tracks  arise. 
The  more  direct  object  of  this  suit  is  for  an 
order  permitting  plaintifC  to  construct  cer- 
tain crossings  for  its  own  railway,  switches, 
and  side  tracks,  over  the  main  line,  switches, 
side  tracks,  and  spurs  owned  and  controlled 
by  the  defendants,  in  and  about  the  various 
smelting  and  concentrating  works  of  the  An- 
aconda Mining  Company,  situate  north  and 
east  of  the  city  of  Anaconda.  The  Butte, 
Anaconda  &  Pacific  Railway  Cranpany  wish- 
es to  reach  the  same  objective  points,  mining 
and  smelting  works,  that  the  Montana  Union 
tracks  extend  to.  To  accomplish  this,  cer- 
tain crossings  of  the  Montana  Union  tracks 
must  necessarily  be  made.  The  letters  A,  B, 
C,  D,  B,  F,  G,  H,  I,  J,  K,  U  and  M  show 
upon  the  map  the  points  where  plaintiff  asks 
leave  to  cross,  and  the  localities  involved. 
That  the  switches,  side  tracks,  and  spurs  of 
defendants  and  plaintiff  are  alike  public  high- 
ways, and  that  plaintiff  bius  a  right  to  cross, 
intersect,  or  connect  with  defendants'  main 
road,  spurs,  and  switches,  in  the  manner  pro- 
vided by  law,  is  decided  by  the  opinion  in 
the  former  case  cited.  It  only  remains, 
therefore,  to  inquire  into  the  facts  with  a 
view  of  determining  whether  the  crossings 
and  intersections  are  made  In  a  manner 
most  compatible  with  the  greatest  public 
benefit  and  the  least  private  Injury. 

The  learned  Judge  of  the  district  court,  ac- 
companied by  a  cItU  engineer  representing 
each  party,  made  a  careful  personal  inspec- 
tion of  the  ground  upon  which  the  tracks  are 
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situated.  He  was  thus  enabled  to  critically 
apply  tbe  somewhat  tecbnlcal  explanations 
of  tlie  witnesses  to  the  physical  objects  di- 
rectly In  front  of  him.  In  his  opinion,  made 
part  of  the  record,  the  crossings  asked  for 
were  practicable.  Certain  of  them,  G  and 
H,  were  disallowed,  because,  to  cross  at  the 
point  Q  would  carry  with  It  the  right  to  run 
a  side  track  from  F  to  O,  longitudinally  for 
some  feet  with  defendants'  tracks,  and  up- 
on their  roadbed.  This  question  was  re- 
served. But  no  complaint  being  made  by 
the  respondent,  the  order  of  the  court  in 
this  respect  need  not  be  considered.  The 
order,  in  considerable  detail,  regulated  the 
construction  and  location  and  method  of  op- 
eration of  each  switch.  At  one  point,  D, 
the  Montana  Union  grade  was  raised  a  foot 
and  a  half,  or  a  little  more.  It  appears  that 
the  crossing  In  this  manner  Is  wholly  practi- 
cable, and  that  the  grade  is  necessary  by  the 
distance  and  grade  betwen  the  triple  cross- 
ings at  C  and  D.  Appellants  object  to  other 
crossings,  E  and  F  especially,  because  they 
somewhat  curtail  appellants'  storage  track- 
age. But  this  was  not  so  serious  an  Inconven- 
ience as  to  outweigh  tbe  legal  rights  of  the 
respondent. 

At  the  point  J  appellants  had  what  is  term- 
ed a  "three-throw"  switch,  made  of  movable 
rails  connectlnc  the  Montana  Union  track 
going  up  the  grade  towards  mining  works 
with  three  prongs.  To  have  crossed  the 
movable  rails  would  have  been  a  great  injury 
to  the  appellants  by  preventing  the  use  of 
their  movable  rails.  To  put  the  crossing  f  ui> 
tber  east  plaintiff  would  have  had  to  cross 
three  tracks  of  defendants  to  reach  the  Ana^ 
conda  works.  The  court,  after  seeing  and 
considering  the  exact  situation,  ordered  the 
plaintiff,  at  its  expense,  to  move  the  defend- 
ants' switch  north  so  as  to  allow  respondent 
to  cross  one  track,  and  not  three,  of  the  de- 
fendants'. The  principal  objection  to  this 
crossing  seems  to  be  the  order  of  removal  of 
appellants'  tracks  off  their ,  ground,  rather 
than  to  any  inconvenience  or  injury  which 
may  ensue  therefrom.  But  It  looks  to  us  as 
if  the  crossing  ordered  would  be  made  with 
less  possible  injury  to  appellants  than  else- 
where, and  as  the  plaintiff  was  ordered  to 
procure  a  good  title  to  defendants  for  the 
necessary  space  for  right  of  way  over  the 
new  ground  upon  which  it  was  permitted  to 
construct  the  Montana  Union  three-throw 
switch,  it  is  difficult  to  understand  the  real 
merit  of  appellants'  objection,  unless  It  be  in 
tbe  fact  that  the  proposed  change  In  the 
grade  would  slightly  Increase  the  curvature 
in  one  of  appellants'  tracks.  It  would  seom, 
liowever,  that  a  reduction  of  curvature  in  an- 
other track  would  equalize  this.  Nevertheless, 
In  order  to  conflne  the  plaintiff  to  changes  of 
tracks  within  the  rights  of  way  already  tak- 
en by  the  Montana  Union,  lest  an  unneces- 
sary or  unwarranted  Injury  may  be  done  by 
removing  this  switch  to  ground  outside  of 
that  now  lawfully  occupied,  we  have  con- 


cluded to  modify  the  order  of  the  court  in  re- 
lation to  this  crossing,  by  requiring  ihe 
Butte,  Anaconda  &  Pacific  Oompai^  to 
swing  its  road  further  towards  the  nMth, 
and,  if  necessary,  to  make  three  crossings  of 
the  defendants'  tracks  beyond  the  switch, 
and  thus  obviate  the  need  of  moving  tbe  ap- 
pellants' track  off  of  their  present  occnpied 
right  of  way  at  alL  National  Docks,  etc., 
Co.  V.  State,  63  N.  J.  Law.  217,  21  Aa  570; 
East  St  Lonls  C.  R.  Co.  v.  East  St.  Louis  V. 
R.  Co..  108  IIL  265;  Kansas  City  S.  B.  R.  Ca 
V.  Kansas  City,  St  L.  &  a  R.  Co..  118  Mo, 
599,  24  S.  W.  478;  Lake  Shore  &  M.  S.  R.  Go. 
V.  Chicago  &  W.  I.  B.  Co.,  97  111.  506. 

That  railroad  crossings  are  Inconvenient 
particularly  where  they  are  on  grade,  and 
frequent  is  indisputable.  But  the  law  in  re- 
garding rallrocids  as  public  necessities  has 
not  extended  Its  generous  privileges  to  them 
altogether  without  some  possible  attending 
inconveniences.  Among  the  latter  are  law- 
ful crossings,  intersections,  and  connections 
of  a  rival  company  legally  competing  for  the 
transportation  of  freight.  It  is  therefore  or- 
dered that  that  portion  of  the  district  court's 
order  and  judgment  which  permitted  the 
three-throw  switch  of  the  appellants  to  be 
moved  off  its  present  right  of  way  or  road- 
bed to  the  north  of  Its  location  at  the  time  of 
the  institution  of  this  proceeding,  be  set 
aside,  and  that,  unless  otherwise  agreed  be- 
tween the  parties,  in  lieu  thereof  the  plain- 
tiff is  ordered  to  move  its  track  or  traclts  to 
a  point  further  north,  with  the  right  to  cross 
the  several  tracks  of  the  defendants  at  u 
point  easterly  and  at  a  point  beyond  the 
movable  rails  of  the  defendant  company. 
The  cause  is  remanded  to  the  district  court 
for  modification  in  accordance  with  these 
views,  and  when  so  modified  the  judgment 
and  order  appealed  from  will  be  afflrme<I 
Modified  and  affirmed. 


PEMBERTON,  0.  J^ 
concur. 


and  DB  WITT,  Jf. 


ae  Mont  395) 
MERCHANTS'    NAT.    BANK    t.    GREEN- 
HOOD  tst  aL> 

(Supreme  Court  of  Montana.    July  22, 1895.) 

RbVIIW  on  APPBAIi— PraOTICB — JURISDICTIOK    IN 

EqciTT — SSTTINO  ABIDE  FBADDULBSfT 

ASSIONUENT. 

1.  A  finding  on  conflicting  evidence,  made 
the  ground  of  a  mo'^ion  for  a  new  trial,  which  la 
overruled,  will  not  be  distarbed  on  appeal. 

2.  A  court  has  power  to  diange  its  own 
calendar. 

3.  Where  a  sheriff  makes  retnm  on  attach- 
ment levied  In  i  suit  a^inst  a  debtor,  com- 
menced after  an  assignment  by  such  debtor,  to 
which  the  assignee  is  not  a  party,  of  no  prop- 
erty to  satisfy  the  attachment  except  the  prop- 
er^ attached,  which  is  embraced  in  an  alleged 
assignment  and  it  appears  that  an  action  at 
law  is  pending  by  the  assignee  against  the  at- 
taching creditor  for  conversioD  in  making  the 
attachment  to  which  the  debtors  are  not  par- 

Befaearin*  donivd.    Bee  41  Pae.  861. 
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ties,  a.  bin  in  equity  wUl  lie  to  remoye  tlie  as- 
sisamcnt  as  an  obetruction  to  execation  on  a 
judgment  for  plaintiff  in  snch  action,  on  the 
ground  that  it  is  fraudulent 

4.  Leyy  of  execution  is  not  an  abandon- 
ment of  an  attachment  levied  in  the  suit,  where 
it  is  shown  that  there  was  no  intent  to  abandon 
by  sucb  execution. 

5.  On  suit  in  eqnity  to  have  an  assignment 
declared  fraudulent  and  removed  as  an  obstruc- 
tion to  levy  of  an  execution,  the  admission  in 
evidence  of  a  conversation  between  the  plaintiff 
and  assignors,  occurring  after  the  assignment, 
to  the  effect  that  the  assignors  had  hoped  to 
make  a  settlement  with  their  creditors  by  bor- 
rowing money,  but  were  prevented  by  plaintiff's 
action,  if  error,  is  harmless. 

6l  An  objection  to  the  admission  of  evi- 
dence cannot  be  urged  for  the  first  time  on  ap- 
peal. 

7.  A  general  asMgnment  for  benefit  of  cred- 
itors is  not  a  conveyance  to  a  purchaser  for  a 
valuable  consideration,  within  Comp.  St  div.  5, 
§  232,  providing  that  statutes  making  convey- 
ances to  hinder  creditors  void  shall  not  be  held 
to  impair  the  title  of  a  purchaser  for  a  valuable 
consideration  without  notice  of  the  intended 
fraud,  so  that  fraud  of  the  assignoiB  will  render 
such  an  assignment  void. 

Appeal  from  district  comrt,  Lewis  and 
Clarke  county;  WlUlam  H.  Hunt  and  Horace 
R.  Buck,  Jndgea 

BUI  b7  the  Merchants'  National  Bank 
against  Isaac  Oreenhood  and  Ferdinand 
Bolun,  copartners,  and  others,  to  iiave  an 
assignment  declared  fraudulent  and  remov- 
ed as  an  obstruction  to  an  execution.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Afflrmed. 

The  nature  of  this  action  will  appear  fully 
)>y  the  complaint  therein,  which  pleading 
we  have  deemed  it  best  to  Insert  In  this 
statement  in  full.  After  the  close  of  the 
trial,  the  court  allowed  the  plaintiff  to  amend 
its  complaint  The  complaint  as  finally 
amended  under  that  order.  Is  as  follows: 

"Now  comes  the  plalatlir,  and  by  leave  of 
court  first  had  and  obtained,  files  this  its 
second  amended  complaint  and  complains 
on  behalf  of  itself  and  all  others,  the  Judg- 
ment creditors  of  Green  hood,  Bohm  &  C!o., 
who  are  parties  to  a  certain  deed  of  assign- 
ment hereinafter  mentioned,  and  who  shall 
come  In  and  eeek  relief  by  and  contribute 
to  the  expense  of  this  action,  and  alleges 
that  the  subject  of  this  Investigation  Is  of 
common  and  general  interest  to  all  of  said 
creditors  under  the  said  deed  of  assignment. 
Wherefore  the  plaintiff  sues  for  the  benefit 
of  all,  and  alleges: 

"I.  That  it  is  now,  and  was  at  all  the 
times  hereinafter  mentioned,  a  banking  cor- 
poration, organized  and  existing  under  and 
by  virtue  of  the  banking  laws  of  the  United 
States,  and  doing  business  in  the  city  of 
Helena,  Montana,  and  elsewhere. 

"II.  That  the  defendants  Isaac  Gretnhood 
and  Ferdinand  Bohm  are  now,  and  were  at 
all  the  times  hereinafter  mentioned,  copart- 
ners, doing  business  in  the  city  of  Helena 
and  elsewhere  under  the  firm  name  and 
style  of  Greenhood,  Bohm  &  Go. 

"III.  (1)  That  on  the  13th  day  of  February, 
1802,  an  action  was  duly  commenced  by  said 


plaintiff  against  said  defendants  Isaac 
Greenhood  and  Ferdinand  Bohm,  the  copart- 
ners hereinabove  referred  to,  doing  business 
under  the  firm  name  and  style  of  Green- 
hood, Bohm  &  Ck>.,  in  the  district  court  of  the 
First  Judicial  district  of  the  state  of  Mon- 
tana, In  and  for  the  county  of  Lewis  and 
Clarke,  in  department  No.  1  of  said  court, 
by  the  filing  of  a  complaint  and  the  issu- 
ance of  a  summons,  for  the  recovery  of  a 
Judgment  for  the  sum  of  $20,000,  together 
with  Interest  therecm  at  the.  rate  of  10  per 
cent,  per  annum  from  the  27th  day  of  No- 
vember, 1891,  and  for  the  sum  of  $13,500, 
with  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum  from  the  19th  day  of  No- 
vember, 1891,  and  for  the,  sum  of  $1,000, 
with  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum  from  the  16th  day  of  Jan- 
uary, 18S2,  upon  certain  demand  notes  made, 
executed,  and  delivered  by  the  copartner- 
ship of  Greenhood,  Bohm  &  Co.  to  this  plain- 
tiff. (2)  That  on  said  date  a-  writ  of  at- 
tachment was  duly  issued  in  due  form  in 
said  last-named  action,  after  the  Issuance 
of  the  summons  therein,  and  placed  In  the 
hands  of  the  sheriff  of  Lewis  and  Clarke 
county  for  execution.  (3)  That  on  the  15th 
day  of  February,  1892,  the  sheriff,  by  vir- 
tue of  the  power  and  authority  vested  in  him 
as  such  officer,  and  under  and  by  virtue  of 
said  writ  of  attachment,  did  levy  upon  and 
seize  and  take  into  his  possession  that  cer- 
tain stock  of  goods,  wares,  and  merchandise^ 
situate  and  being  in  that  certain  store  build- 
ing on  South  Main  street  in  the  city  of  Hele- 
na, known  and  designated  as  No.  24,  and  by 
garnishment  levied  said  attachment  upon  all 
the  money  and  other  property  and  effects  of 
said  Greenhood,  Bohm  &  Co.  In  the  bands 
of  the  defendant  Max  Kabn,  assignee.  (4) 
That  thereafter,  on  the  8th  day  of  April, 
1892,  Judgment  was  duly  rendered  and  en- 
tered in  said  last  named  action  In  said  dis- 
trict court  In  favor  of  the  plaintiff  here- 
in and  against  said  Isaac  Greenhood  and 
Ferdinand  Bohm,  copartners,  etc.,  for  the 
sum     of    $35,945.48.      (5)    That    thereafter, 

to  wit  on  the day  of  April,  1892,  an 

execution  was  duly  Issued  on  said  Judg- 
ment against  the  property  of  said  defend- 
ants Isaac  Greenhood  and  Ferdinand  Bohm, 
copartners  as  aforesaid,  addressed  to  the 
sheriff  of  the  county  of  Lewis  and  Clarke, 
state  of  Montana,  in  which  county  said  de- 
fendants resided,  and  was  by  said  sheriff 
returned  as  follows,  to  wit:  'No  property  to 
be  found  in  my  county  to  satisfy  the  fore- 
going execution,  except  the  property  attach- 
ed herein  and  embraced  in  an  alleged  as- 
signment of  Greenhood,  Bohm  &  Co.  to 
Max  Kahn,  on  the  12th  day  of  February, 
1802,  and  except  the  above  garnlshmentB, 
and  I  herewith  return  said  execution  unsat- 
isfied.' 

"IV.  That  after  the  contracting  of  the  In- 
debtedness for  which  the  aforesaid  judg- 
ment  was  recovered,   the  said   defendants 
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Isaac  Greenhood  and  Ferdinand  Bohm  made, 
executed,  and  delivered  to  the  said  defendant. 
Max  Kahn,  a  fraudulent,  flctitlous,  and  pre- 
tended assignment  for  the  benefit  of  thrfr 
creditors  of  all  their  property,  a  copy  of 
which  assignment  Is  hereto  attached,  and 
marked  'Exhibit  A,'  and  made  a  part  of  this 
complaint 

"V.  That  the  said  Max  Kahn  accepted  the 
said  pretended,  fraudulent,  and  ftctitious 
trust,  and  now  claims  all  of  the  property 
of  the  said  defendants  Isaac  Greenhood  and 
Ferdinand  Bohm  under  and  by  virtue  of  said 
fraudulent,  fictitious,  and  pretended  assign- 
ment, including  the  property  levied  upon  and 
seized  by  the  sheriff  under  said  writ  of 
attachment,  as ,  aforesaid. 

"VI.  That  said  Max  Kahn  has  collected  a 
large  sum  of  money  from  the  assets  of  satd 
pretended  assignors,  amounting  in  all  to 
over  the  value  of  $7,000. 

"VIL  That  the  said  pretended,  fraudulent, 
and  fictitious  assignment  so  made  and  exe- 
cuted by  the  said  Isaac  Greenhood  and  Fer- 
dinand Bohm,  copartners  under  the  firm 
name  and  style  of  Greenhood,  Bohm  &  Co., 
on  the  12th  day.  of  February,  1892,  as  afore- 
said, was  made,  executed,  and  delivered  by 
the  said  defendants  Isaac  Greenhood  and 
Ferdinand  Bohm  for  the  purpose  and  with 
the  Intent  to  binder,  delay,  and  defraud  this 
plaintiff  and  the  other  creditors  of  said  co- 
partnership. 

"YIII.  That  said  assignment,  and  the  said 
claim  of  the  said  defendant  Max  Kahn  to 
the  property  of  the  defendants  Isaac  Green- 
hood and  Ferdinand  Bohm  are  fraudulent,  fic- 
titious, and  pretended,  because  of  the  facts 
hereinafter  stated,  to  wit:  (1)  The  want  of 
sufiicient  description  of  the  property  herein 
attempted  to  be  conveyed,  in  that  the  follow- 
ing is  the  whole  of  the  descriptive  part  of 
the  said  assignment,  to  wit:  'All  and  singu- 
lar his  goods,  wares,  and  merchandise,  bills, 
notes,  book  accounts,  claims,  demands,  ac- 
counts, cboses  in  action,  evidences  of  debts, 
stock,  and  property,  both  real  and  personal, 
of  every  name,  nature,  and  description  and 
wherever  situated.  Including  the  list  of  stock 
of  boots  and  shoes,  clothing,  gent's  furnish- 
ing goods,  notions,  whisky,  and  cigars,  and 
general  merchandise,  book  accounts,  notes, 
etc.,  of  the  business  carried  on  by  them  at 
their  store  on  Main  street,  Helena,  Montana;' 
that  said  defendant  copartnership  was  the 
owner  of  real  estate  at  the  time  of  said  as- 
signment, situated  In  the  city  of  Seattle, 
state  of  Washington,  worth  about  $4,000,  and 
no  such  description  Is  made  of  such  real  es- 
tate that  the  title  to  the  same  could  pass  to 
the  assignee.  (2)  That  at  the  time  of  said 
assignment  said  defendant  copartnership  was 
Che  owner  of  a  stock  of  goods  situated  in  No. 
11  Lispenard  street.  In  the  city  of  New  York, 
state  of  New  York,  of  the  value  of  about  $4,- 
500,  and  no  reference  is  made  to  said  stock 
of  goods  In  the  said  assignment,  except  the 
general  description,   'all  property,   both  real 


and  persona],  of  every  name,  nature,  and  de- 
scription, and  wherever  situated.'  (3)  That 
the  aforesaid  Imperfect  description  of  the 
property  owned  by  the  'defendants  at  the  time 
of  the  said  assignment  was  not  aided  by  any 
schedules  of  tlie  property  attached  to  the 
same  at  the  time  of  the  execution  thereof  or 
since.  (4)  That  at  the  time  of  the  execution 
of  said  assignment  by  the  defendants  Green- 
hood and  Bohm,  and  long  prior  thereto,  the- 
said  defendants  were  carrying  on  basiness  in 
the  city  of  New  York,  and  also  in  the  city 
of  Helena,  Montana,  under  the  firm  name 
and  style  of  Greenhood  &  Bohm  In  New 
York,  and  Greenhood,  Bohm  &  Co.  in  Hde- 
na;  that  these  several  names  were  adopted 
for  convenience  In  transacting  business  In 
said  city  of  Helena,  and  said  city  of  New 
York,  but  that  it  was  one  and  the  same  co- 
partnership. (5)  That  the  laws  in  the  state  of 
Washington  in  relation  to  the  assignment  of 
property  for  the  benefit  of  creditors  provide 
as  follows,  to  wit:  Laws  188&-90,  p.  83,— an 
act  relating  to  estates  of  insolvent  debtors: 
'An  act  to  secure  creditors  a  Just  division  of 
the  estates  of  debtors  who  convey  to  as- 
signees for  the  benefit  of  creditors.  Section  1. 
No  general  assignment  of  property  by  an  in- 
solvent, or  in  contemplation  of  Insolvency, 
for  the  benefit  of  creditors,  shall  be  valid  un- 
less It  be  made  for  the  benefit  of  all  bi» 
creditors,  in  proportion  to  the  amount .  of 
their  respective  claims.  And  such  assign- 
ment shall  have  the  effect  to  discharge  any 
and  all  attachments  on  which  Judgment  shall 
not  have  been  taken  at  the  date  of  such  as- 
signment; and  after  payment  of  the  costs 
and  disbursements  thereof,  including  the  at- 
torney's fee  allowed  by  law  In  case  of  Judg- 
ment, out  of  the  estate  of  the  Insolvent,  and 
claim  or  claims  shall  be  deemed  as  presented,^ 
and  shall  have  pro  rata  with  other  claims, 
as  hereinafter  provided.  •  •  •  Sec.  3.  The- 
debtor  shall  annex  to  such  assignment  an  in- 
ventory, under  oath,  of  all  his  estate,  real 
and  personal,  according  to  the  best  of  his 
knowledge,  and  also  a  list  of  his  creditors, 
with  their  post-ofiice  addresses,  and  a  list  of 
the  amount  of  their  respective  demands,  but 
such  inventory  shall  not  be  conclusive  as  to 
the  amount  of  the  debtor's  estate.'  The  said 
assignment,  executed  by  said  defendants 
Greenhood  &  Bohm  to  said  defendant  Max 
Kahn,  would  not  pass  title,  even  If  the  de- 
scription bad  been  sufiicient,  to  the  said  lands 
in  Seattle,  Washington,  for  the  reason  that 
the  same  prefers  one  class  of  creditors  over 
another,  contrary  to  the  provisions  of  the 
laws  of  the  state  of  Washington  touching 
such  assignment.  (6)  That,  at  the  date  of 
the  said  pretended  assignment,  the  said  de- 
fendants Isaac  Greenhood  and  Ferdinand 
Bohm  were,  as  plaintiff  is  informed  and  be- 
lieves, individually  indebted  in  large  sums  to 
divers  and  sundry  persons.  (7)  That  said 
pretended  assignment  iwovldes  for  the  pay- 
ment of  the  Individual  indebtedness  of  the 
said  defendants  Isaac  Greenhood  and  Ferdl- 
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nand  Bcdun  before  all  of  the  indebtedness  of 
the  copartnership  of  Greenhood,  Bobm  &  Oo. 
is  paid  and  satisfied. 

"IX.  And  plaintiff  farther  alleges  that  said 
assignment  was  made  for  the  purpose  and 
with  the  intent  of  hindering,  delaying,  and 
defrauding  this  plaintiff  and  the  other  cred- 
itors of  the  said  copartnership  in  the  ccdlec- 
tlon  of  their  Just  debts,  and  in  support  of 
this  allegation  plaLntllf  sets  forth  and  alleges 
the  following  facts,  to  wit:  (1)  The  value  of 
the  stock  of  goods,  situated  in  Helena,  con- 
rejred  in  said  deed  of  assignment,  together 
with  the  book  accounts  and  bills  receivable, 
which  were  taken  possession  of  at  the  time 
of  the  said  assignment  by  the  said  defendant 
Max  Kahn,  assignee,  will  not  exceed  in  value 
the  sum  of  $75,000.  That  the  total  indebted- 
ness of  said  copartnership  exceeds  the  sum 
ot  $250,000.  Of  this  there  is  placed  in  the 
preferred  class  about  the  sum  of  $140,000,  so 
that  the  amount  of  the  assets  taken  posses- 
sion of  by  the  assignee,  the  said  defendant 
Max  Kahn,  after  paying  the  exp^ises  of 
said  assignment  and  their  collection  and  dis- 
bursement, would  not  pay  upon  said  pre- 
ferred debts  exceeding  40  per  cent  (2)  That 
the  said  Max  Kahn,  the  assignee  mentioned 
in  the  said  deed  of  assignment,  did  not  take 
possession  of  the  stock  of  goods  situate  in 
the  city  of  New  Yorlc.  nor  attempt  to  do  the 
same,  and  has  not  yet  taken  possession  of  the 
same,  as  plaintiff  is  Informed  and  belieres, 
and  did  not  intend  to  take  possession  of  the 
same,  nor  was  It  intended  by  said  Greenhood 
and  Bohm  that  he  should.  The  law  of  New 
York  upon  the  subject  of  taking  possession 
of  property  which  has  been  assigned,  is  as 
foUows,  to  wit:  4  Rev.  St  N.  Y.  (8th  Ed.) 
tit  11,  p.  2591,  i  5:  '£ivery  sale  made  by  a 
vendor  of  goods  and  chattels  in  his  posses- 
sion, or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  by  way  of  mort- 
gage or  security,  or  upon  any  condition  what- 
ever, unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of 
the  things  sold,  mortgaged  or  assigned,  shall 
be  presumed  to  be  fraudulent  and  void,  as 
against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  persons  making  such  as- 
signment, or  subsequent  purchasers  in  good 
faith;  and  shall  be  conclusive  evidence  of 
fraud  unless  it  sliall  be  made  to  appear  on 
the  part  of  the  persons  claiming  under  such 
sale  or  asslsnment.  that  the  same  was  made 
In  good  faith,  and  without  Intent  to  defraud 
such  creditors  or  purchasers.'  Section  6: 
The  term  "creditors,"  as  used  in  the  last 
section,  shall  be  construed  to  include  all  per- 
sons who  shall  be  creditors  of  the  vendor  or 
assignor  or  at  any  time  whilst  such  goods 
and  chattels  shall  remain  iu  bis  possession 
or  under  his  control.'  (3)  That  the  defend- 
ants Greenhood  and  Bohm  place  one  Caro- 
line Westheimer  in  tlie  preferred  class  for 
$2,500,  when,  as  plaintiff  is  informed  and 
t>elleves,  said  defendants  did  not  owe  said 


Caroline  Westheimer  exceeding  the  sum  of 
$2,374.  (4)  That  one  Col.  Morse  is  made  a 
preferred  creditor  for  the  sum  of  $3,500, 
when  said  indebtedness  is  not  an.  Indebted- 
ness of  the  firm  of  Greenhood,  Bohm  &  Co., 
but  the  individual  Indebtedness  of  the  de- 
fendant Isaac  Greenhood,  and  was  falsely 
and  fraudulently  placed  in  the  class  of  pre- 
ferred creditors  of  the  said  copartnership 
for  the  purpose  of  hindering  and  defeating 
the  plaintiff  and  oth'er  creditors  of  said  co- 
partnership from  the  collection  of  tbeir  Just 
claims.  (5)  That  the  defendants  Greenhood 
and  Bohm,  as  the  plaintiff  is  informed  and 
believes,  bad  in  their  possession  at  the  time 
of  said  assignment  and  have  now,  a  large 
sum  of  money  and  a  large  quantity  of  goods, 
aggregating  many  thousands  of  dollars,  and 
other  property  which  they  did  not  surr^ider 
to  the  assignee,  and  which  they  are  fraud- 
ulently concealing  for  the  purpose  of  de- 
frauding and  defeating  the  plaintiff  and  oth- 
er creditors  from  the  collection  of  thrir  Just 
debts;  that  said  Max  Kahn,  the  alleged 
assignee  named  in  said  assignment,  one  of 
the  defendants  herein,  was  and  is  a  party  to 
said  fraudulent  concealment,  and' knew,  as 
plaintiff  is  informed  and  believes,  that  said 
goods  were  fraudulently  removed  from  the 
stock  of  goods  in  Helena,  Montana,  and  else- 
where, and  that  said  money  was  fraudulent- 
ly vrithheld  for  the  purpose  of  concealing  the 
same,  and  hindering,  delaying,  and  defraud- 
ing the  creditors  of  the  said  defendants 
Greenhood  and  Bohm;  that,,  at  the  time  of 
the  said  assignment  said  defendant  Kahn 
was  the  assistant  bookkeeper  of  Greenhood. 
Bohm  &  Co.,  and  the  confidential  agent  of 
the  said  Greenhood  and  Bohm,  and  was 
madd  the  assignee  for  the  purpose  of  being 
used  by  the  said  Greenhood  and  Bohm  in 
the  fraudulent  concealment  of  a  portion  of 
the  assets  of  said  copartnership,  as  above 
set  forth.  (6)  That  said  defendant  Gre^a- 
hood  conveyed  by  deed  of  mortgage  to  one 
I.  Weil  lots  2  and  3,  in  block  18,  of  the 
Story  addition  to  the  city  of  Helena,  for 
the  alleged  purpose  of  securing  a  note  of 
even  date  -therewith,  for  $2,500,  which  note 
is  as  follows,  to  wit:  '$2500.00.  Helena, 
Montana,  February  11,  1892.  Two  years  aft- 
er date  I  promise  to  pay  to  Ignatz  Well,  or 
order,  tWMJty-flve  hundred  dollars,  for  value 
received,  negotiable  and  payable,  without  de- 
falcation or  discount,  at  the  Traders'  Nation- 
al Bank,  Spokane,  Washington,  with  inter- 
est at  the  rate  of  six  per  cent,  per  annum 
from  date  until  paid.  [Signed]  Isaac 
Greenhood.'  That  said  mortgage  was  flled 
for  record  iu  the  recorder's  office  of  Lewis 
and  Clarke  county,  Montana,  on  the  12th 
day  of  February,  1892,  at  the  hour  of  8:S50 
o'clock  p.  m.  of  said  day;  that  said  assign- 
ment, marked  'Exhibit  A'  herein,  was  flled 
for  record  in  said  office  at  0:03  o'clock  p.  m. 
of  the  12th  day  of  February,  1892;  that 
both  said  instruments  were  flled  by  the  de- 
fendant Max  Kahn,  and  at  his  request  said 
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mortgage  was  filed  before  said  assignment; 
tbat,  as  plaintiff  Is  Informed  and  believes, 
said  deed  was  wholly  fictitious;  that  said 
mortgage  was  executed  for  the  purpose  of 
covering  up  and  concealing  a  valuable  piece 
of  real  estate  as  above  described,  and  that 
said  alleged  assignee,  Hax  Kahn,  participat- 
ed in  said  fraud  with  the  said  Isaac  Green- 
hood;  that  the  said  Ignatz  Well  knew  noth- 
ing of  said  mortgage  having  been  executed 
until  after  the  said  assignment  had  been 
made,  and  did  not  attempt  the  same,  and 
had  nothing  to  do  therewith,  and,  as  plain- 
tiff is  Informed  and  believes,  had  no  claim 
against  the  said  Isaac  Greenhood  for  the 
said  sum  of  $2,500,  or  any  other  sum.  (6^^ 
That  said  Isaac  Qreenhood,  on  the  date  of 
the  assignment,  to  wit,  on  the  12th  day  of 
February,  1892,  executed  to  one  H.  Bamett 
a  deed  of  two-thirds  of  an  acre  of  land  sit- 
uate in  Lewis  and  Clarke  county,  and  fully 
described  in  said  deed,  for  the  alleged  con- 
sideration of  $750,  and  duly  acknowledged 
and  put  the  same  of  record  on  said  12th  day 
of  February,  1892,  at  the  hour  of  8:55  p.  m.; 
that  said  H.  Bamett  knew  nothing  of  the 
execution  of  said  deed  until  after  the  said 
assignment  had  been  executed;  tbat  said 
deed  was  without  consideration;  that  the 
same  was  never  delivered  to  the  said  Har- 
nett, and  the  execution  of  the  same  was  for 
the  purpose  of  covering  up  the  land  thereby 
conveyed,  which  was  of  the  value  of  $750, 
and  hindering  and  delaying  the  plaintiff  and 
other  creditors  in  the  collection  of  their  just 
debts;  that  said  deed,  and  likewise  the  mort- 
gage to  I.  Well  as  hereinbefore  set  forth, 
was  not  delivered  or  put  of  record  until 
after  the  execution,  delivery,  and  acceptance, 
on  the  part  of  the  alleged  assignee,  of  said 
deed  of  assignment;  and  that  said  Max 
Kahn,  assignee,  participated  in  said  fraud- 
ulent devises.  (7)  That  in  said  alleged  as- 
signment W.  C.  Hlckey  is  made  a  preferred 
creditor  for  the  sum  of  $4,500,  and  the  same 
is  not  an  Indebtedness  of  the  copartnership, 
but.  If  an  indebtedness  at  all,  is  the  individ- 
ual Indebtedness  of  the  defendant  Isaac 
Greenhood. 

"X.  That  plaintiff  Is  Informed  and  believes, 
and  so  alleges,  that  said  Bach,  Cory  &  Co. 
are  made  preferred  creditors  In  said  pretend- 
ed assignment  for  an  amount  largely  in  ex- 
cess of  the  amount  that  was  actually  owing 
from  said  Greenhood,  Bohm  &  Co.  to  said 
Bach,  Cory  &  Co. 

"XI.  That  said  defendants  Greenhood  and 
Bobra  placed  one  E.  Rejall  in  the  preferred 
class  of  creditors  for  the  sum  of  $45,000, 
when  at  the  time  of  the  said  assignment  they 
were  Indebted  to  him  only  In  the  sum  of  $42,- 
035.83. 

"XI  %.  That  on  the  day  of  , 

1890,  one  I.  Weil  became  and  was  a  copart- 
ner of  the  defendants  Greenhood  and  Bobm, 
in  their  business  then  being  carried  on  in 
Helena,  Montana,  under  the  firm  name  of 
Greenhood,  Bobm  &  Ca,  and  in  the  city  of 


New  York  under  the  firm  name  of  Green- 
hood &  Bohm;  that  said  I.  Weil  from  the 
date  of  said  copartnership  traveled  as  a 
salesman  for  the  said  Greenhood,  Bohm  & 
Co.,  until  the  8th  day  of  Jnly,  1891,  when  be 
ceased  to  travel  as  such  salesman  for  said 
house,  and  went  to  Sand  Point,  Idaho,  where 
he  purchased  a  stock  of  goods  from  one  E. 
L.  Weelu  &  Co.  for  the  sum  of  about  $6,000, 
paying  in  cash  therefor  the  sum  of  about  $4,- 
000,  and  assuming  for  the  remainder  a  bal- 
ance of  indebtedness  owed  by  said  Weeks  & 
Co.  to  the  firm  of  Greenhood,  Bohm  &  Co.  of 
Helena;  that  the  cash  payment  of  about 
$4,000  made  upon  said  stock  of  goods  was 
raised  through  the  firm  of  Greenhood,  Bohm 
&  Co.;  that  said  Weil  had  but  little,  if  any, 
capital  of  his  own:  that  he  did  a  large  busi- 
ness from  the  date  of  the  opening  of  his  said 
house  in  Sand  Point,  Idaho,  on  the  Ist  day  of 
August,  1891,  to  the  date  of  the  assignment 
on  the  12th  day  of  February,  1892,  the  same 
being  about  $15,000  per  month,  aggregating 
the  sum  of  $90,000;  that,  as  plaintiff  is  hi- 
formed  and  believes,  the  said  defendants 
Greenhood  and  Bohm  were  J(rfntly  interested 
In  said  mercantile  establishment  at  Sand 
Point,  Idaho;  and  that  they  sold  and  dis- 
posed of,  through  said  I.  Weil  at  Sand  Point, 
and  through  said  mercantile  establishment,  a 
large  amount  of  goods,  realizing  thereon 
large  profits  in  moneys,  which,  together  with 
said  goods  on  liand,  they  failed  to  turn  over 
to  the  said  assignee,  and  that  all  the  prop- 
erty, except  the  book  accounts  and  bills  re- 
ceivable of  the  said  defendant  copartnership 
situated  in  Helena,  and  taken  possession 
of  by  the  defendant  Max  Kahn,  had  been 
seized  under  an  attachment  by  the  sheriff  of 
Lewis  and  Clarke  county,  Montana,  as  afore- 
said, and  the  same  is  now  In  hU  hands;  that 
large  expense  is  being  incurred  for  keepers 
and  otherwise,  and  that  to  sell  said  property 
at  forced  sale  under  an  execution  would  re- 
sult in  a  sacrifice  of  the  same;  that  there 
are  large  quantities  of  clothing  and  other 
goods,  which  are  liable  to  get  out  of  style  and 
otherwise  deteriorate  in  value  by  being  held; 
that  the  said  Max  Kahn  has  in  his  posses- 
sion book  accounts,  and  is  collecting  the 
same,  and  will  continue  to  do  so,  and  will 
pay  out  the  same  under  said  fraudulent  as- 
signment, and  proceed  to  carry  out  and  exe- 
cute said  pretended,  fraudulent,  and  fictitious 
trust  and  assignment,  unless  restrained  by 
the  court;  that  It  is  necessary  for  the  inter- 
est of  all  parties  that  a  receiver  be  appointed 
to  take  charge  of  all  the  prc^erty  of  said  co- 
partnership, and  to  sell  the  goods,  wares, 
and  merchandise,  and  collect  up  the  accounts, 
and  pay  them  out  under  the  orders  of  this 
court,  as  It  shall  finally  determine  the  rights 
of  the  parties  hereto  to  be. 

"Wherefore  the  plaintiff  demands  Judg- 
ment: (1)  That  the  said  assignment  und 
claims  of  said  assignee  are  fraudulent  and 
void,  as  against  the  plaintiff;  (2)  that  Max 
Kahn  account,  under  the  directions  of  the 
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court,  for  all  of  the  property  received  by  him 
as  aforesaid;  (3)  that  the  defendants  be  re- 
strained by  injunction  from  interfering  with 
the  said  property  or  Its  proceeds,  except  nn- 
der  the  directions  of  the  court;  (4)  that  said 
defendant  Max  Kahn  be  restrained  by  la- 
junction  from  carrying  out  or  proceeding  fur- 
ther with  the  execution  of  said  fraudulent, 
fictitious,  and  pretended  assignment  and 
trust;  (5)  that  the  plaintiff's  judgment  be 
satisfied  out  of  the  same;  (6)  that  a  receiver 
be  appointed  to  take  charge  of  said  property, 
sell  the  same,  and  collect  the  outstanding  ac- 
counts, to  the  end  that  the  same  may  be  ap- 
plied to  the  satisfaction  of  the  plaintiff's 
judgment;  (7)  and  for  costs  of  suit,  and  such 
other  and  further  relief  as  to  the  court  shall 
seem  just  and  proper." 

To  the  complaint  was  attached  as  an  ex- 
hibit a  copy  of  the  deed  of  assignment  made 
by  Greenhood,  Bohm  &  Co.  to  the  defendant 
Max  Kahn.  The  deed  of  assignment  named 
as  tijrst  preferred  creditors  the  following  per- 
sons, with  the  amounts  set  opposite  their 
names:  "Mrs.  Catherine  Westhelmer,  New 
York,  $2,500;  B.  Rejall,  New  York,  $45,000; 
the  Merchants'  National  Bank,  Helena,  $38,- 
OUO;  the  First  National  Bank,  Helena,  $17,- 
000;  Thomas  Cruse  Savings  Bank,  Helena, 
$7,500;  American  National  Bank,  Helena,  $4,- 
000;  Consijlldated  Milwaukee  Beer  Agency, 
$750;  Mrs.  J.  M.  Ryan,  Helena,  $2,000;  J. 
Danlothy,  $1,500;  W.  C.  Hlckey,  $4,500;  John 
Shober,  $1,000;  A.  W.  Sederburg,  $1,000;  L. 
Danlothy,  $520;  A.  M.  Dorsey  &  Co.,  $863; 
H.  Bamett,  $1,987;  Bach,  Cory  &  Co.,  $1,- 
000;  Cullen,  Sanders  &  Shelton,  $1,000;  E. 
Pode,  $1,000;  Col.  Morse,  New  Chicago,  $3,- 
500;    Henry  Hunter,  Helena,  $610." 

It  was  provided  in  the  deed  of  assignment 
tliat,  if  the  assets  were  sufficient,  the  as- 
signee should  pay  these  claims  In  full,  but 
if  not  sufficient  he  should  pay  said  claims 
ratably.  It  is  sufficient  to  say  of  the  remain- 
ing pleadings  in  the  case  that  substantial 
issues  were  made  upon  practically  all  of  the 
material  matters  set  up  in  the  complaint.  A 
long,  laborious,  hotly-contested  trial  ensued, 
occupying,  we  understand,  21  days  before  the 
court  and  a  jury.  Both  of  the  learned  judges 
of  the  district  court  of  the  First  judicial  dis- 
trict sat  in  the  trial  of  the  case.  We  are 
Informed  by  the  opinion  of  the  court  below 
that  the  jury  was  one  of  unusual  intelli- 
gence. That  Jury  made  the  following  find- 
ings of  fact; 

"(2)  What  money  or  property.  If  any,  did 
Ferdinand  Bohm  withhold  from  the  assignee 
of  Greenhood,  Bohm  &  Co.,  with  the  intent 
to  hinder,  dday,  and  defraud  the  creditors 
of  said  firm?  Answer.  He  withheld  money, 
but  we  are  unable  to  state  the  amount." 

"(3)  Did  the  defendant  Isaac  Greenhood 
retain  any  property  from  the  assignee  at  the 
time  that  the  assignment  was  made,  with 
the  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  said  firm  of  Greenhood,  Bohm  & 
Co.?    Answer.  Yes." 


"(4)  Did  Isaac  Greenhood  and  Ferdinand 
Bohm  have  any  understanding  with  any  of 
their  credltora  that  they  should  be  preferred 
for  a  larger  amount  than  was  actually  due 
them,  and  the  money  received  by  such  cred- 
itor or  creditors  should  be  returned  to  them  ? 
Answer.  No." 

"(5)  Did  the  assignors  have  any  nnder- 
sunding  with  Max  Kahn,  the  assignee,  that 
any  of  the  property  turned  over  to  him  as 
assignee,  or  any  of  the  property  of  Green- 
hood, Bohm  &  Co.,  should  be  returned  to 
them?   Answer.  No." 

"(6)  Did  said  assignors,  or  either  of  th^u, 
have  any  agreement  or  understanding  with 
the  said  assignee  that  he  should  administer 
the  trust  In  their  favor,  or  so  that  they 
would  receive  any  profits  or  advantage  there- 
by?   Answer.  No." 

"(7)  Were  any  of  the  creditors,  named  In 
the  assignment  as  preferred  for  certain  par- 
ticular amounts,  preferred  for  a  larger 
amount  than  was  due  them,  with  a  fraudu- 
lent and  dishonest  intent  on  the  part  of  the 
assignors  that  the  amount  so  named  in  esx- 
cess  of  what  was  actually  due  to  such  cred- 
itor or  creditors  should  be  turned  back  to 
the  assignors,  or  either  of  them?  Answer. 
No." 

"(J¥d  iB  the  amount  mentioned  in  the  as- 
signment as  due  to  Rejall  the  correct  sum 
which  was  due  him  on  February  12,  1892? 
Answer.  No." 

"(7%)  If  you  answer  the  foregoing  ques- 
tion in  the  negative,  was  the  error  made  in 
good  faith,  or  was  it  purposely  done,  and 
with  the  intent  on  the  part  of  the  assignors 
to  hinder,  delay,  and  defrand  their  just  cred- 
itors, or  with  an  understanding  that  the  ex- 
cess, if  any,  should  be  turned  over  to  the  as- 
signors, or  either  of  them?  Answer.  In  good 
faith." 

"(8)  Did  the  assignors,  or  either  of  them, 
frandnlently  conceal  from  the  assignee  any 
of  the  property  of  the  firm  of  Greenhood, 
Bohm  &  Co.,  with  the  Intent  to  defrand  their 
creditors?    Answer.  Yes." 

"(9)  Was  the  execution  of  the  mortgage  on 
his  homestead  by  Isaac  Greenhood  to  Ignatz 
Weil  so  made  with  Intent  on  the  part  of 
said  Greenhood  to  fraudulently  conceal  or 
cover  up  any  of  his  assets?    Answer.  Yes." 

"(10)  Was  the  deed  made  by  the  said  Isaac 
Greenhood  to  the  property  in  Richmond  Hill 
addition  to  H.  Bamett  made  with  the  Intent 
to  hinder,  delay,  or  defraud  any  of  the  cred- 
itors of  the  said  firm  of  Greenhood,  Bohm  & 
Co.?   Answer.  Yes." 

"(11)  Did  the  defendant  Max  Kahn,  as  as- 
signee, take  the  New  York  property  into  hla 
possession  after  the  assignment,  or  make  any 
attempt  to  do  so?   Answer.  No." 

"(12)  Could  he  reasonably,  through  an  ag^it, 
have  taken  possession  of  the  said  property  so 
situated  in  the  city  of  New  York,  before  the 
attachment  of  the  same  on  the  15th  of  Feb- 
ruary, 1892?   Answer.  Yes." 

"(13)  Is  the  alleged  indebtedness  of  CoL 
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Morse  of  $3,500,  as  set  ont  In  the  deed  of  as- 
signment, the  Indebtedness  of  the  firm  of 
Greenhood,  Bobm  &  Co.,  or  the  personal  In- 
debtedness of  Isaac  Greenhood?  Answer. 
Firm  Indebtedness." 

"(14)  What  was  the  valuie  of  the  goods  situ- 
ated In  Helena,  together  with  the  book  ac- 
counts and  bills  recelTable,  at  the  date  of 
the  assignment  on  the  12th  day  of  February, 
1892?    Answer.  About  $75,000." 

"(15)  What  was  the  total  Indebtedness  of 
Greenhood,  Bohm  &  Co.,  of  Helena,  and 
Greenhood  and  Bohm.  of  New  lork,  on  the 
iBt  day  of  February,  1890?  Answer.  About 
$210,000." 

"(16)  What  was  the  total  Indebtedness  of 
Greenhood,  Bohm  &  Co.  and  Greenhood  and 
Bohm  on  the  1st  day  of  February,  1801? 
Answer.  About  $240,000." 

"(17)  What  was  the  total  Indebtedness  of 
Greenhood,  Bohm  &  Ca  and  Greenhood  and 
Bohm  on  the  1st  day  of  Februaiy.  1892? 
Answer.  About  $250,000." 

"(18)  How  much  were  the  defendants 
Greenhood,  Bohm  &  Ck).  owing  Caroline  West- 
helmer  at  the  date  of  the  assignment?  An- 
swer. About  $2,436.93." 

"(19)  Was  said  Isaac  Greenhood,  at  the 
date  of  the  execution  of  the  mortgage  to 
Weil.  IndivlduaUy  indebted  to  said  Well? 
Answer.  No." 

"(20)  Did  said  I.  Weil  Icnow  of  the  execu- 
tion of  said  mortgage  at  the  time  it  was  exe- 
cuted, or  before  the  execution  of  the  deed  of 
assignment,  on  the  12tb  of  February,  1892? 
Answer.  No." 

"(21)  Did  said  I.  Wtll  know  of  the  execu- 
tion of  said  mortgage  and  note,  or  have  any- 
thing to  do  therewith  until  after  the  execu- 
tion and  delivery  of  said  deed  of  assignment? 
Answer.  No." 

"(22)  What  was  the  value  of  said  real  es- 
tate at  the  date  of  the  execution  of  said  deed 
of  asslgnmmt,  to  wit,  on  the  12th  of  Feb- 
ruary, 1892,  exclusive  of  Improvements?  An- 
swer. About  $5,000." 

"(23)  What  was  the  value  of  the  house 
and  Improvements  upon  said  real  estate?  An- 
swer. About  $4,000." 

"(24)  Did  H.  Barnett  know  anything  of  the 
execution  of  the  deed  to  him  until  after  the 
assignment  bad  been  executed,  accepted,  and 
recorded?    Answer.  No." 

"(25)  Was  said  deed  ever  delivered  to  H. 
Barnett?    Answer.  No." 

"(20)  Was  there  any  Indebtedness  on  the 
part  of  Greenhood,  Bohm  &  0>.  to  the  said 
Barnett  at  the  date  of  the  execution  of  the 
said  deed  on  the  12th  day  of  February,  18^? 
Answer.  Yes." 

"(27)  What  was  the  amount  of  the  indebt- 
edness to  Bach,  (Dory  &  Co.  from  the  defend- 
ants at  the  time  of  the  assignment,  to  wit,  on 
the  12th  day  of  February,  1802?  Answer. 
About  $1,385." 

"(27%)  Was  the  failure  to  deduct  the 
amount  of  Bach,  Cory  &  Oo.'s  indebtedness 
from  the  amount  due  Bach,  Coty  &  Co.  by 


Greenhood,  Bobm  &  Co.  done  by  the  ai^signors 
with  the  Intent  to  delay,  hinder,  and  defraud 
their  creditors,  or  was  It  done  in  good  fttltta? 
Answer.  In  good  faith." 

"(28)  What  was  the  actual  Indebtedness  of 
the  firm  of  Greenhood,  Bohm  &  Ck>.  to  El.  Re- 
Jall  at  the  date  of  the  assignment,  to  wit,  on 
the  12th  day  of  February,  1892?  Answer. 
About  $42,035.83." 

"(29)  Was  L  Well  a  copartner  In  the  firm 
of  Greenhood.  Bohm  &  Oo.  during  the  year 
18907    Answer.    Tes." 

"(30)  If  yon  answer  the  foregoing  ques- 
tion in  the  affirmative,  state  whether  such 
copartnership  was  ever  dissolved.  Answer. 
Yen." 

"(81)  Did  said  L  Weil  go  Into  the  mercan- 
tile business  at  Sand  Point,  Idaho,  on  the  1st 
Of  August,  1891?    Answer.  Yes." 

"(32)  If  yon  answw  the  foreg<dng  In  the 
affirmative,  state  whether  he  bought  out  the 
firm  of  E.  L.  Weeks  &  Co.,  and  raised  the 
money  by  which  to  buy  out  said  firm  upon 
the  credit  of  Greenhood,  Bohm  &  Co.  An- 
swer. Yes." 

"(38)  If  you  answer  the  fwegolng  In  the 
affirmative,  state  bow  much  he  raised.  An- 
swer. $3,750." 

"(34)  What  was  the  volume  of  business 
done  by  I.  Well  at  Sand  Point,  Idaho,  from 
the  Ist  day  of  August,  1891,  to  the  12tb  day 
of  February,  1892?    Answer.  About  $90,000." 

"(35)  Did  Isaac  Greenhood  raise  the  inven- 
tory of  merchandise  on  the  Ist  of  March, 
1891,  and.  If  so,  how  much?  Answer.  Yes; 
about  20;^  above  original  cost  where  pur- 
chased." 

"(36)  If  you  answer  the  foregcrfng  In  the 
affirmative,  state  with  what  Intent  the  In- 
ventory was  so  raised.  Answer.  To  cover 
cost  of  freight  and  expensea" 

"(37)  Did  Isaac  Greenhood  raise  the  in- 
ventory on  the  1st  of  March,  1890,  and,  if 
so,  how  much  did  he  raise  the  same?  An- 
swer. About  20  per  cent,  above  original  cost 
where  purchased." 

"(38)  If  you  answer  the  foregoing  inter' 
rogatory  in  the  affirmative,  state  with  what 
intent  he  so  raised  the  Inventory.  Answer. 
To  cover  cost  of  freight  and  expenses." 

"(39)  Did  Isaac  Greenhood  raise  the  inven- 
tory of  merchandise  on  the  1st  of  March, 
1S89,  and.  If  so,  how  much  did  he  raise  the 
same?  Answer.  Yes;  about  20  per  cent, 
above  the  original  cost  where  purchased." 

"(40)  If  you  answer  the  foregoing  inter- 
rogatory in  the  affirmative^  state  with  what 
Intent  he  raised  the  same.  Answer.  To  cov- 
er cost  of  freight  and  expenses." 

"(41)  If  you  answer  the  Interrogatory  in 
relation  to  the  raising  of  the  Inventory  of 
merchandise  of  the  1st  of  March,  1801,  state 
whether  the  defendant  Ferdinand  Bohm 
knew  It  had  been  so  raised  shortly  after  the 
same  had  been  done.    Answ^.  Yes." 

"(42)  Was  a  credit  given  to  each  of  the 
defendants,  Isaac  Greenhood  and  Ferdinand 
Bobm,  on  the  merchandise  account  of  the 
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sum  of  $5,000,  on  the  30th  of  June,  1891? 
Answer.  Yes." 

"(43)  If  you  answer  the  foregoing  In  the 
affirmative,  sta.te  with  what  intent  this  was 
done.  Answer.  To  make  a  better  showing 
in  the  capital  stock  of  the  partners." 

"(44)  What  was  the  amount .  of  the  in- 
ventory of  merchandise  of  Greenhood,  Bohm 
&  Co.  on  the  Ist  of  February,  1892?  Answer. 
»57.561.30." 

"(45)  Wliat  was  the  average  gross  profits  on 
the  sales  of  merchandise  of  the  firm  of  Green- 
hood,  Bolmi  &  Co.  from  the  1st  of  March, 
1881,  to  the  1st  of  February,  1892?  Answer. 
The  average  profit  was  about  25;^." 

"(46)  What  was  the  amount  of  merchan- 
dise on  liand  on  the  Ist  of  Marcli,  1891,  at 
Helena?    Answer.    About  $139,929.56." 

"(47)  What  was  the  amount  of  purchases 
from  the  1st  of  March,  1801,  to  the  1st  of 
February,  1892?  Answer.  $257,204.62,  in- 
cluding frdght  on  the  same.  Freights,  $15,- 
044.37." 

"(48)  Wliat  was  the  amount  of  sales  from 
the  Ist  of  March,  1881,  to  the  1st  of  Feb- 
ruary, 1892?    Answer.  $342,173.82." 

"(49)  What  amount  of  m«%handise  should 
have  been  on  hand  on  the  1st  of  February, 
1892?  Answer.  They  should  have  had  about 
$120,000  on  hand  In  mercliandlse." 

"(50)  Did  the  defendants  Greenhood  and 
Bohm  borrow  from  E.  Rejall  the  sum  of  $59,- 

400,  from  the day  of  June  to  the 

day  of  December,  1891?    Answer.  Yes." 

"(51)  Did  the  said  Greenhood  and  Bohm 
reduce  the  indebtedness  of  ;he  firm  of  Green- 
hood, Bohm  &  Co.  and  Greenhood  &  Bohm, 
during  the  years  1890  and  1891,  or  did  they 
increase  their  indebtedness?  and  state  how 
much  said  debts  were  increased  or  de- 
creased. Answer.  They  Increased  their  in- 
debtedness about  $40,000  during  the  years 
1890  and  1801." 

"(52)  Did  the  defendants  Greenhood  and 
Bohm,  both  or  either  of  them,  make  the 
deed  of  assignment  on  the  12th  of  February, 
1802,  with  the  intent  to  hinder,  delay,  or  de- 
fraud their  creditors,  or  any  of  them,  out  of 
their  just  debts?    Answer.  Yes." 

"(53)  If  you  answer  the  foregoing  in  the 
affirmative,  state  whether  the  defendant  Max 
Kahn  participated  in  such  fraudulent  In- 
tent.   Answer.  Yes." 

"(54)  Did  Greenhood,  Bohm  &  Co.  own  40 
sliareB  of  stock  in  the  Consolidated  Milwau- 
kee Beer  Company  at  the  date  of  the  assign- 
ment, and.  if  so.  what  was  its  value?  An- 
swer. Yes.     Value,  $1,350." 

"(55)  If  you  answer  the  foregoing  inter- 
rogatory in  the  affirmative,  state  whether 
they  had  transferred  the  same  to  Max  Kahn 
as  collateral  or  pledge  for  Indebtedness  owed 
by  the  firm  of  Greenhood,  Bohm  &  Co.  to  the 
said  C<M>soUdated  Milwaukee  Beer  Company 
before  the  date  of  the  assignment  Answer. 
Yes." 

"(56)  Has  said  stock  been  sold  since  the  as- 
signment, and  the  debt  of  the  said  Consol- 
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idated  Milwaukee  Beer  Company  been'  paid 
out  of  the  proceeds  thereof?    Answer.  Yes." 

"(57)  Did  Greenhood  and  Bohm,  both  or 
either  of  them,  appropriate  any  portion  of 
the  assets  of  Uie  firm  of  Greenhood.  Bohm 
&  Co.,  either  in  money  or  goods,  waxes  and 
merchandise,  at  or  before  the  execution  of 
said  assignment,  and  did  they  have  the 
same,  or  any  portion  thereof,  in  thetr  pos- 
session or  under  their  control  at  the  time  of 
the  assignment,  and  fall  or  refuse  to  turn 
the  same  over  to  the  assignee?  Answer. 
Yes;   both  of  them." 

"(58)  If  you  answer  the  foregoing  question 
In  the  affirmative,  state  whether  they  so  fail- 
ed or  refused  to  turn  the  same  over  to  the 
assignee  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  their  creditors.  Answer. 
Yes." 

"(59)  Was  the  consideration  for  which  the 
original  note,  of  which  the  present  note  held 
by  W.  C.  Hickey  was  a  renewal,  received  by 
Isaac  Greoihood  individually,  and  used  tor 
his  Individual  benefit,  or  was  it  received  by 
the  firm  of  Greenhood,  Bohm  &  Co.,  and 
used  by  said  firm?  Answer.  It  is  a  firm  obli- 
gation." 

"(60)  Was  the  Hickey  transaction  done 
with  fraudulent  Intent?    Answer.  No." 

The  court  adopted  all  of  these  findings. 
The  court  thereupon  of  its  own  motion  also 
made^  the  following  findings: 

"(1)  That  the  Merchants'  National  Bank,  of 
Helena,  Montana,  Is,  and  was  at  all  times 
mentioned  in  the  amended  complaint  filed 
in  this  action,  a  banking  cor];K>ration,  organ- 
ized and  existing  by  virtue  of  the  banking 
laws  of  the  United  States,  and  doing  busi- 
ness in  the  city  of  Hdena,  Montana,  and 
elsewhere. 

"(2)  That  the  said  Isaac  Greenhood  and 
Ferdinand  Bohm  are  now,  and  were  at  all 
the  times  mentioned  In  the  amended  com- 
plaint filed  in  this  action,  copartners  doing 
business  in  the  city  of  Helena,  and  else- 
where, under  the  firm  name  and  style  of 
Greenhood,  Bohm  &  Co. 

"(3)  That  on  the  13th  day  of  February, 
18^,  an  action  was  duly  commenced  by  the 
plaintiff,  the  Merchants'  National  Bank,  of 
Helena,  Montana,  against  the  defendants 
Isaac  Greenhood  and  Ferdinand  Bohm,  co- 
partners doing  business  under  the  firm  name 
and  style  of  Greenhood,  Bohm  &  Co.,  In  the 
district  court  of  the  First  Judicial  district 
of  the  state  of  Montana,  in  and  for  the 
county  of  Lewis  and  Clarke,  in  department 
No.  1  of  said  court,  by  the  filing  of  a  com- 
plaint and  the  Issuance  of  a  summons,  for 
the  recovery  of  a  judgment  for  the  sum  of 
$20,000,  together  with  Interest  thereon  at 
the  rate  of  10  per  cent  per  annum  from  the 
27th  day  of  November,  1891,  and  for  the 
sum  of  $13,500,  with  interest  thereon  at  the 
rate  of  10  per  cent,  per  annum  from  the  19th 
day  of  November,  1891,  and  for  the  sum  of 
$1,000,  with  Interest  thereon  at  the  rate  of 
10  per  cent  per  annum  from  the  16th  day 
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of  January,  1802,  upon  certain  demand  notes 
made,  executed,  and  delivered  by  the  co- 
partnership of  Greenhood,  Bohm  &  Co.  to 
said  plaintiff. 

"(4)  That  on  said  date  a  writ  of  attach- 
ment was  duly  issued  in  due  form.  In  said 
last-named  action,  after  the  issuance  of  the 
summons  herein,  and  placed  in  the  hands 
of  the  sheriff  of  Lewis  and  Clarke  county, 
Montana,  for  execution. 

"(5)  That  on  February  15,  1892,  the  said 
sheriff,  by  virtue  of  the  power  and  author- 
ity vested  in  him  as  such  officer,  and  under 
and  by  virtue  of  said  writ  of  attachment,  did 
levy  upon  and  seize  and  take  into  his  posses^ 
slon  that  certain  stock  of  goods,  wares,  and 
merchandise,  situate  and  being  in  that  certain 
store  building  on  South  Main  street,  in  the 
city  of  Helena,  known  and  designated  as 
No.  24,  and  on  said  date  attached  by  gar- 
nishment all  the  money  and  other  property 
and  eCtects  of  said  defendants  Greenhood, 
Bohm  &  Co.,  in  the  bauds  of  Max  Kahn,  as- 
signee. 

"(6)  That  thereafter,  on.  the  8th  of  April, 
1S92,  Judgment  was  duly  rendered  and  en- 
tered in  said  last-named  action,  in  said 
district  court,  in  favor  of  the  plaintiff  in 
said  action,  and  against  said  Isaac  Green- 
hood  and  Ferdinand  Bohm,  copartners  as 
aforesaid,  for  the  sum  of  $35,945.48,  with  in- 
terest thereon  at  the  rate  of  10  per  cent  per 
annum  from  the  date  of  said  judgment' 

"(7)  That  thereafter,  to  wit,  on  the  18th 
day  of  April,  1892,  an  execution  was  duly 
Issued  on  said  Judgment  against  the  prop- 
erty of  the  said  defendants  Isaac  Greenhood 
and  Ferdinand  Bohm,  copartners  as  afore- 
said, addreesed  and  directed  to  the  said 
sheriff  of  Lewis  and  Clarke  county,  state  of 
Montana,  in  which  said  county  said  defend- 
ants reside,  and  was  by  said  sheriff  returned 
with  the  following  indorsement  thereon,  to 
wit:  'No  property  to  be  found  in  my  county 
to  satisfy  the  foregcdng  execution,  except 
the  property  attached  herein,  and  embraced 
in  an  alleged  assignment  from  Greenhood, 
Bohm  &  Co.  to  Max  Kahn,  on  the  12th  day 
of  February,  1802,  and  except  the  above  gar- 
nishments; and  I  herewith  return  the  said 
execution  unsatisfied.'  And  the  court  fur- 
ther finds  from  the  said  return  that,  so  far 
as  garnishees  answered,  there  was  only  $4.42 
levied  upon  by  virtue  of  said  execution. 

"(8)  That  the  defendants  Isaac  Greenhood 
and  Ferdinand  Bohm,  or  either  of  them, 
have  not,  and  did  not  have  at  the  time  of  the 
issuance  and  return  of  said  execution,  any 
property  in  this  state,  known  to  the  plain- 
tiff, out  of  which  said  execution  so  issued  as 
aforesaid  could  be  satisfied  in  whole  or  in 
part,  except  that  claimed  by  the  said  Max 
Kahn  as  assignee,  imder  and  by  virtue  of 
the  assignment  sought  to  be  set  aside  in 
this  action. 

"(9)  That  the  said  defendant  in  this  action, 
Max  Kahn,  is  a  man  without  means,  and 
pecuniarily  and  wholly  irresponsible,  and  has 


not  given  any  bond  for  the  faithful  perform- 
ance of  his  duties  as  assignee." 

"(11)  That  the  said  deed  of  assignment  was 
executed  and  delivered  by  the  assignors  to 
Max  Kahn,  the  assignee,  and  accepted  by 
him  about  7  o'clock  p.  m.  on  the  12th  day 
of  February,  1892." 

The  deed  of  assignment  was  recorded  by 
the  county  clerk  and  reccwder,  and  the  court 
also  found  that  the  same  was  duly  acknowl- 
edged by  the  parties  executing  the  same. 
The  court  found,  as  conclusions  of  law,  as 
follows: 

"(1)  That  the  said  assignment  was  made, 
executed,  and  delivered  with  the  intent  on 
the  part  of  the  said  assignors,  Isaac  Green- 
hood and  Ferdinand  Bohm,  with  Intent  to 
hinder,  delay,  and  defraud  the  plaintiff  here- 
in, and  other  creditors  of  the  said  defend- 
ants Isaac  Greenhood  and  Ferdinand  Bohm, 
and  of  the  firm  of  Greenhood,  Bohm  & 
Co.,  and  is  fraudulent  and  void  as  to  plain- 
tiff and  the  other  creditors  not  assenting 
thereto. 

"(2)  That  the  plaintiff,  by  Its  writ  of  at- 
tachment and  judgment  in  the  said  action 
so  commenced  on  the  13tb  day  of  February. 
1802,  and  the  levy  so  made  under  said  writ 
of  attachment,  has  a  lien  upon  all  prop«-ty 
seized  and  levied  upon  by  the  said  sheriff, 
under  and  by  virtue  of  the  said  writ  of  at- 
tachment, and  the  proceeds  thereof  in  the 
possession  and  under  the  control  of  the  re- 
ceiver appointed  in  this  action,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the 
plaintiff's  judgment,  interest,  and  costs, 
which  lien  took  effect  on  the  15th  day  of 
February,  1892,  at  the  time  of  the  said 
seizure  and  levy,  and  under  and  by  virtue  of 
the  said  writ  of  attachment. 

"(3)  That  tie  plaintiff,  by  virtue  of  the 
said  judgment  and  execution  and  the  com- 
mencement of  this  action,  has  a  lien  upon 
all  the  property  of  every  description,  and 
the  proceeds  thereof,  in  the  possession  and 
under  the  control  of  the  receiver  appointed 
in  this  action,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  plaintiff's  Judgment,  in- 
terest, and  costs,  which  lien  took  effect  upon 
the  21st  day  of  April,  1892,  when  the  com- 
plaint herein  was  filed  and  the  summons 
herein  was  issued.  Judgment  and  decree  oi^ 
dered  accordingly." 

The  judgment  was  in  accordance  with  the 
findings,  and  need  not  be  recited.  A  mo- 
tion for  new  trial  was  made  by  defendants 
and  denied  by  the  court,,  from  which  motion, 
and  also  from  the  Judgment,  the  defendants 
appeal.  The  ground  for  a  motion  for  a  new 
trial,  and  the  alleged  errors  relied  upon  by 
the  appellants,  are  stated  as  they  are  dis- 
cussed in  the  opinion  below. 

W.  E.  Cullen,  G.  F.  Shelton,  T.  C.  Bach, 
"Walsh  &  Newman,  H.  N.  Blake,  T.  J.  Walsh, 
and  Shober  &  Rasch,  for  appellants.  Mc- 
Connell,  Clayberg  &  Gunn  and  B.  P.  Car- 
penter, for  respondent. 
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DB  WITT,  J.  (after  stating  the  facts).  It 
is  not  often  that  as  full  and  elaborate  find- 
ings of  fact  are  made  In  a  case  as  those 
now  before  ns.  The  trial  Involved  volumes 
of  figures  and  days  of  testimony  upon  ques- 
tions of  fact  The  findings  treated  all  these 
questions  of  accounts,  and  the  Jury  gave 
mathematical  results  which  would  lead  one 
to  believe  that  they  were  found  by  a  "struck 
Jury"  of  accountants.  Since  the  case  was 
argued  In  this  court  we  have  spent  many 
days  in  reviewing  the  testimony.  We  would 
have  been  aided  by  specificattons  of  alleged 
errors  of  a  difCereot  character  than  those 
contained  In  the  statement  on  motion  for  a 
new  trial  In  this  case.  We  do  not  purpose 
to  disregard  the  specifications,  or  to  hold 
that  they  are  insufficient.  We  repress  no 
opinion  upon  that  subject  But,  when  a 
specification  is  stated  as  follows:  "There  Is 
no  evidence  to  sustain  flndlngi  No.  2,  that,"— 
then  giving  a  statement  of  the  finding,  and 
when  every  specification  is  similar  to  this 
Instance  cited,  it  is  a  great  labor  for  a  court 
to  go  through  800  pages  of  record  to  ascer- 
tain whether  It  is  true  that  there  is  no  evi- 
dence to  sustain  any  of  the  findings.  When 
a  case  has  been  tried  for  21  days,  before  a 
court  of  general  Jurisdiction,  producing  such 
a  record  as  this  before  us,  and  findings  are 
made  and  adopted  by  the  court,  there  would 
seem  to  be  some  presumption  that  some  evi- 
dence had  been  Introduced  In  the  case  tend- 
ing to  support  the  findings.  But,  notwith- 
standing the  form  of  the  specifications,  we 
have  read  the  testimony,  and  examined  It 
with  great  diligence.  We  are  prepared  to 
say  that  there  la  eivldence  to  sustain  the 
findings.  Having  satisfied  our  own  minds 
to  that  effect,  we  see  no  profit  in  giving  in 
this  opinion  a  review  of  the  testimony.  It 
■would  not  be  valuable  as  a"  precedent  The 
case  was  tried  at  great  length  before  "a  Jury 
of  unusual  intelligence."  The  two  learned 
Judges  of  the  district  court  presided  at  the 
trial  and  adopted  the  findings.  The  testi- 
mony was  to  a  great  extent  of  a  technical 
character,  and  as  to  mercantile  accounts, 
transactions,  and  facts,  upon  which  subjects 
a  Jury  of  intelligent  business  men  are  per- 
haps as  comjwtent  to  form  a  Judgment  upon 
the  facts  as  is  a  court  that  has  not  heard 
the  witnesses  testify,  or  observed  their  de- 
meanor. 

The  great  issue  In  this  case  was  fraud. 
The  existence  of  fraud  was  determined  by 
an  overwhelming  line  of  findings  by  the 
Jury.  See  statement  of  the  ease  preceding 
this  opinion.  Fraud  cannot  often  be  proven 
by  direct  evidence.  Fraud  conceals  itself. 
It  does  not  move  upon  the  surface  In  straight 
lines.  It  goes  In  devious  ways.  We  may 
with  difficulty  know  "whence  it  cometh  and 
whither  it  goeth."  It  "loves  darkness  rath- 
er than  light,  because  its  deeds  are  evil."  It 
is  rarely  that  we  can  lay  our  hand  upon  it 
in  its  going.  We  are  more  likely  to  dis-' 
cover  it  at  Its  destination,  before  we  luiow 


that  it  has  started  upon  its  sinuous  course. 
When  we  so  discover  it,  the  search  light  of 
a  Judicial  investigation  goes  back  over  its 
trail  and  lightens  it  from  beginning  to  end. 
As  the  woodsman  follows  his  game  by  slight 
indications,  as  a  broken  twig  or  a  displaced 
pebble,  so  fraud  may  become  apparent  by 
innumerable  circumstances,  individually  triv- 
ial, perhaps,  but  in  their  mass  "confirmation 
strong  as  proofs  of  holy  writ"  The  weight 
of  isolated  iteims  tending  to  show  fraud  may 
be  "as  light  as  the  shadow  of  drifting  snow," 
but  the  drifting  snow  in  time  makes  the 
drift,  the  avalanche,  the  glacier.  Fraud 
may  hang  over  the  history  of  the  acts  of  a 
man  like  the  leaden-hued  atmosphere  upon 
the  house  of  Usher,  "f&lntly  discernible  but 
pestilent,  an  atmosphere  which  has  no  af- 
finity with  the  air  of  Heaven."  Under  this 
atmospheric  pressure  of  fraud  the  Jury  in 
this  case  lived  and  breathed  for  the  21  days 
of  the  trial.  We  have  followed  them 
through  the  history  of  those  days,  as  It  is 
transmitted  to  this  court  in  the  record.  We 
have  not  the  advantage  of  breathing  and 
seeing  and  hearing  which  they  had.  The 
district  court  had  that  advantage,  and 
agreed  with  the  findings  of  the  Jury.  We 
are  of  opinion  that,  under  these  circum- 
stances, the  evidence  Is  not  so  insufficient 
that  we  should  disturb  the  result  In  ac- 
cordance with  our  views  as  to  the  proof  of 
fraud,  we  note  the  following  from  Bump  on 
Fraudulent  Conveyances  (page  759):  "In 
questions  of  fraud  a  wide  range  of  evidence 
is  allowed.  Fraud  assumes  many  shapes, . 
disguises,  and  subterfuges,  and  is  generally 
so  secretly  hatched  that  it  can  only  be  de- 
tected by  a  consideration  of  facts  and  cir- 
cumstances which  are  not  unfrequently  triv- 
ial, remote,  and  disconnected.  To  interpret 
their  meaning,  or  the  full  meaning  of  any 
one  of  them,  it  may  be  necessai-j-  to  bring 
them  together  and  contemplate  them  all  In 
one  view.  In  order  to  do  this  It  is  neces- 
sary to  pick  up  one  here  and  another  there 
until  the  collection  is  complete.  A  wide  lati- 
tude of  evidence  is  therefore  allowed,  in  or- 
der that  fraud  may  be  detected  and  ex- 
posed." We  will  add  here,  however,  that 
the  testimony  as  to  fraud  In  the  conveyances 
by  Grreenhood  to  Bamett  and  Well,  and  the 
testimony  as  to  the  participation  In  the 
fraud  by  Kahn,  assignee,  is  not  wholly  satis- 
factory to  our  minds.  But  it  seems  to  have 
satisfied  the  Jury.  They  saw  Greenhood, 
and  Bamett,  and  Well,  and  Kahn,  and  heard 
them  testify.  We  have  not  In  view  of  the 
whole  case,  we  do  not  feel  called  upon  to 
disturb  these  findings.  It  was  held  in  Ming 
V.  Truett,  1  Mont.  322,  that  the  court  will 
not  reverse  a  Judgment  if  the  testimony  is 
conflicting,  even  though  the  weight  of  evi- 
dence appears  to  be  against  the  findings  of 
the  .court  below.  This  court  will  not  dis- 
turb the  findings  or  verdict.  If  there  is  sub- 
stantial evidence  to  support  the  same,  even 
though  the  evidence  is  conflicting.    Lincoln 
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V.  Kodgers,  Id.  217;  Travis  v.  McCormIck, 
Id.  347;  Davla  t.  Blame,  Id.  463;  OriBwold 
V.  Boley,  Id.  545;  Klnna  v.  Horn,  Id.  597; 
Toombs  V.  Hornbuckle,  Id.  286;  Klein- 
Schmidt  V.  Dunphy,  Id.  124;  Parchen  v. 
Peck,  2  Mont.  570;  Vantllburgh  v.  HamU- 
ton,  Id.  413;  Ofr  t.  Haskell,  Id.  225;  Knox 
y.  Gerhauser,  3  Mont  276;   Story  y.  Black, 

5  Mont  26,  1  Pac.  1;  Railway  Co.  y.  War- 
ren, 6  Mont  275,  12  Pac.  641;   Beck  y.  Beck, 

6  Mont  285,  12  Pac.  C46;  Ramsey  y.  Cattle 
Co.,  6  Mont  501,  13  Pac.  247;  Bndd  y.  Per- 
kins, 6  Mont  226,  9  Pac.  916;  Diamond  y. 
Railroad  Co.,  6  Mont.  580,  13  Pac.  387;  Ter- 
ritory y.  Reuss,  5  Mont  607,  5  Pac.  885; 
Kennon  y.  Gilmer,  5  Mont  273,  5  Pac.  847; 
Id.,  9  Mont  110,  22  Pac.  448;  Frank  y.  Miu> 
ray,  7  Mont.  4,  14  ±»ac.  654;  Ingalls  y.  Aus- 
tin, 8  Mont  333,  20  Pac.  637;  Fltschen  y. 
Tbomas,  9  Mont  52,  22  Pac.  450.  These 
are  some  of  the  older  cases  decided  by  this 
court  under  the  territorial  government  The 
same  rule  has  obtained  under  the  state  or- 
ganization. It  was  said  In  the  recent  case 
of  Brownfleld  v.  Bler  (Mont)  39  Pac.  461: 
"When  there  is  a  substantial  conflict  in  the 
evidence,  and  that  conflict  baa  been  resolved 
by  the  district  court,  and  the  district  court 
has  denied  a  motion  for  a  new  trial,  this 
court  will  not  disturb  the  result  This  doc- 
trine has  been  so  persistently  announced  by 
this  court  for  26  years  that  it  may  be  con- 
sidered as  the  settled  rule  in  this  Jurisdic- 
tion." The  decisions  of  this  court  from  its 
organization  to  the  present  time  are  full 
declarations  of  this  principle  of  practice. 
We  shall,  therefore,  accept  the  findings  as 
made,  and  proceed  to  the  discussion  of  the 
questions  of  law  presented  by  the  appel- 
.lants. 

The  assignment  for  the  benefit  of  creditors 
was  made  February  12,  1892,  plaintiff  here 
being  the  third  preferred  creditor.  On  Feb- 
ruary 13th  this  plaintiff  commenced  an  ac- 
tion against  Greenbood,  Bohm  &  Co.  on  a 
money  demand  for  $33,500.  A  writ  of  at- 
tachment was  issued,  and  levy  made  by  the 
sheriff  February  15tb.  On  April  8tb  a  Judg- 
ment was  rendered  for  plaintiff  in  that  case 
for  $35,945.48.  On  February  24th  Max 
Kahn,  assignee,  began  an  action  against  the 
sheriff  (Jefferis)  and  the  plaintiff  herein,  for 
the  conversion  of  the  goods  seized  under  the 
writ  issued  in  the  case  of  Merchants'  Na- 
tional Bank  V.  Greenbood,  Bohm  &  Co. 
The  defendants  in  that  action  of  Kabn 
Against  Jefferis  and  the  bank  Justified  in 
their  answer  under  the  writ  of  attachment. 
Replication  was  filed,  issue  made,  and  the 
case  was  ready  for  trial  before  the  issues 
In  the  case  now  before  us  were  made  up. 
This  case  now  before  us  was  commenced 
April  21st.  It  and  the  case  of  Kabn  against 
Jefferis  and  the  bank  were  set  for  trial  for 
the  same  day.  In  this  case  the  issue  was 
fraud  in  the  assignment  and  all  the  par- 
ties were  before  the  court— tbe  bank,  the 
assignors,    and  the  assignee.    In  Kahn  y. 


Jefferis  et  aL  tb«e  was  a  legal  cause  of 
action  and  the  equitable  defense  of  fraud  la 
tbe  assignment;  but  in  that  case  Greenbood 
and  Bohm  were  not  parties,  and  were  not 
before  tbe  court.  The  court  determined  that 
the  whole  matter  could  be  more  fully  tried 
in  tbe  action  in  wbicb  it  found  all  tbe  par- 
ties For  that  reason  it  tried  this  case 
prior  to  that  of  Kabn  y.  Jefferis  et  al.  An 
elaborate  argument  was  made  in  this  court, 
counsel  contending  that  this  action  of  the 
district  court  was  errw.  But  we  need  not 
follow  tbe  counsel  into  ttaat  argument  for 
the  reason  that  they  have  strayed  far  from 
the  point  decided  by  the  district  court.  To 
ascertaia  that  point  we  quote  as  follows 
from  the  record:  "That  thereafter,  on  tbe 
16tb  day  of  January,  1893,  this  cause  com- 
ing on  for  trial,  the  defendants  objected  to 
said  cause  being  tried  at  said  time,  for  the 
reason  that  the  case  of  Max  Kabn  v.  C.  M. 
Jefferis  and  Merchants'  National  Bank  pre- 
ceded it  upon  the  calendar,  and  should  b» 
tried  first  in  its  order."  It  thus  appears  ttaat 
the  only  objection  wbicb  tbe  defendants 
made  to  tbe  trial  of  this  case  prior  to  tbe 
case  of  Kahn  against  Jefferis  and  the  Bank 
was  that  the  Kahn  Case  preceded  this  case 
upon  the  docket,  and  for  that  reason  should 
be  tried  first  The  counsel,  upon  the  argu- 
ment before  us,  stated  that  they  abandoned 
that  point,  and  conceded  that  the  court  had 
tbe  right  to  control  its  own  docket  and  tbe 
order  In  which  it  may  try  cases.  As  this 
is  tbe  only  point  presented  in  tbe  objection 
to  tbe  district  court  there  is  nothing  else 
for  us  to  pass  upon,  and  we  are  disappointed 
in  not  being  able  to  accompany  counsel  in 
their  diligent  and  learned  research  into  tbe 
questions  not  raised  by  the  record. 

Before  proceeding  to  examine  what  we 
consider  tbe  important  question  of  law  in 
this  case,  there  are  a  few  small  matters- 
which  may  be  cleared  up  in  limine.  Two 
matters  which  were  relied  upon  in  the  com- 
plaint are  abandoned  by  the  respondent, 
namely,  tbe  question  of  Rejall's  partnership 
In  the  firm  of  Greenhood,  Bohm  &  Co.,  and 
also  tbe  question  of  the  laws  of  the  state  of 
Washington.  The  alleged  Insufficiency  m 
the  description  of  tbe  property  assignea  Is 
also  a  matter  wbicb  is  not  relied  upon,  and, 
furthermore,  seems  to  be  settled  by  the  de- 
cision of  McCulloh  v.  Price,  14  Mont  320, 
36  Pac.  194.  Again,  on  the  question  of  the 
preferences  to  ReJaU  and  Weetbelmer  and 
Bach,  Cory  &  Ca  being  In  excess  of  tbe 
amount  actually  due  them.  It  was  found  by 
tbe  Jury  that  they  were  In  good  faitb,  and 
this  is  not  a  subject  upon  which  tbe  court 
below  rendered  its  Judgment  These  mat- 
ters have  all,  therefore,  been  passed. 

That  which  we  couBid»  tbe  important 
question  in  this  case  is  what  the  appellants 
call  the  want  of  equity  in  plaintiff's  cause 
of  action.  Tbe  appellants  contend  that 
■facts  are  not  pleaded  or  found  which  enti- 
tle the  plaintiff  to  tbe  equitable  relief  de- 
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manded  in  its  complaint  and  granted  by  the 
court.  Tlie  plalntiil  t)ank  was  a  large  cred- 
itor of  Greenbood,  Bohm  &  Co.  Greenhood, 
Bohm  8c  Co.  made  the  asBignment.  The  fol- 
lowing day  the  bank  brought  the  action  at 
law  hereinbefore  described  against  Green- 
hood,  Bohm  &  Co.,  and  levied  an  attachment 
upon  the  assigned  goods.  When  the  bank 
otrtalned  its  Judgment  In  that  cause  it  found 
tills  situation:  It  Iiad  a  large  quantity  of 
goods  attached.  Theee  goods  were  Included 
in  the  assignment,  which  the  bank  claimed 
was  frandulent  The  assignee  was  assert- 
ing the  right  of  poasession  to  the  goods,  and, 
furthermore,  had  brought  an  action  against 
the  sheriff  and  the  bank  for  the  alleged 
conversion  of  these  goods.  The  bank  in  its 
money-demand  suit  issued  -  an  execution. 
The  sheriff,  with  the  execution  in  his  bands, 
found  this  condition  of  affairs  which  we 
have  detailed.  He  returned  the  execution 
in  the  following  language:  "No  property  to 
be  foimd  in  my  county  to  satisfy  the  fore- 
going execution,  except  the  property  at- 
tached herein,  and  embraced  in  the  alleged 
assignment  from  Oreenhood,  Bohm  &  Co.  to 
Jlax  Kahn  on  the  12th  day  of  February, 
1892,  and  except  the  a1)ove  garnishments, 
and  I  herewith  return  the  said  execution 
unsatisfied."  There  is  no  point  made  as  to 
the  garnishments  mentioned  in  the  sheriff's 
return,  as  they  were  in  trifling  amounts. 
The  plaintiff  in  the  law  case,  to  wit,  the 
bank,  then  commenced  this  equity  action, 
which  resulted  in  the  findings  and  Judgment 
recited  in  the  statement  preceding  this  opin- 
ion. Does  the  plaintiff  thus  appear  to  be  en- 
titled to  equitable  relief?  This  is  the  vital 
question  in  the  case,  and  the  one  around 
which  the  battle  has  been  waged. 

This  is  not  the  sort  of  a  creditors'  bill 
which  seeks  the  discovery  of  assets  or  equita- 
ble interests  not  subject  to  levy  and  sale.  It 
Is,  on  the  other  liand,  an  action  to  set  aside 
a  fraudulent  olistructlon  to  plaintiff's  realiz- 
ing fully  and  successfully  upon  its  judg- 
ment. The  counsel  for  appellants  cite  in- 
numerable authorities  upon  the  principle 
that  the  legal  remedy  must  be  first  exliaust- 
ed,  and  that  execution  must  be  returned  nul- 
la bona.  Here  the  execution  was  not  return- 
ed nulla  bona,  but  it  returned  the  facts,  to 
wit,  the  existence  of  the  fraudulent  obstruc- 
tion to  the  execution.  We  find  that  the  au- 
thorities sustain  the  bringing  of  an  equitable 
action  nnder  circumstances  similar  to  those 
of  the  case  at  bar.  In  this  case,  Judgment 
was  obtained  at  law  by  the  plaintiff  before 
It  brought  tliis  suit.  The  plaintiff  was  there- 
fore in  a  position  of  a  Judgment  creditor 
with  a  liquidated  demand.  The  authorities 
to  the  effect  that  the  creditors'  bill  cannot  be 
brought  until  Judgment  is  obtained  are  there- 
fore not  applicable.  The  resort  to  equity  in 
this  case  was  not  a  resort  to  simply  aid  an 
attachment,  although  some  cases  hold  that 
even  a  simple  attachment  without  judgment 
may  be  aided  by  creditors'  bill.    Pom.  Eq. 


Jur.  S  415,  note  on  page  125.  As  noted  be- 
fore, the  action  is  to  remove  a  fraudulent  ob- 
struction, and  was  brought  (Uter  the  judg- 
ment at  law  was  obtained.  We  are  of  the 
opinion  that  the  weight  of  the  better  au- 
thority is  in  favor  of  sustaining  such  action. 
The  contention  over  this  i>oint  lias  been  so 
earnest  and  persistent,  that  we  shall  proceed 
to  quote  from  the  authorities  with  some  lib- 
erality. 

We  make  the  following  quotations:  "The 
Jurisdiction  of  equity  to  entertain  suits  in 
aid  of  creditors  undoubtedly  had  its  origin 
in  the  narrowness  of  the  common-law  rem- 
edies by  writs  of  execution.  These  writs, 
issued  by  courts  of  common  law,  besides  be- 
ing otherwise  limited  in  their  operations, 
were  of  course  confined  to  those  estates  and 
lnt»«8t8  recognized  by  the  law,  and  did  not 
extend  to  estates  and  interests  equitable  In 
their  natures  Creditors'  suits  were  there- 
fore permitted  to  be  brought  in  those  in- 
stances where  the  relief  by  execution  at 
common  law  was  Ineffectual,— as  for  a  dis- 
covery of  assets,  to  reach  equitable  and  other 
interests  not  subject  ,to  levy  and  sale  at  law, 
and  to  set  aside  fraudulent  conveyances  and 
obstructions.  Statutes  in  England  and  in 
certain  American  states  have  greatly  extend- 
ed the  scope  of  writs  of  execution,  thereby 
providing  for  adequate  legal  relief  in  cases 
Where,  formerly,  resort  to  equity  was  nec- 
essary, and  even  extending  the  relief  to  in- 
stances where,  perhaps,  a  creditors'  bill 
would  not  lie.  In  other  states,  statutes  tiave 
increased  the  efficiency  of  creditors'  suits  by 
dealing  with  the  subject  directly.  It  is  a 
necessary  result  from  the  whole  theory  of 
the  creditors'  suits  tliat  Jurisdiction  in  equity 
will  not  be  entertained  where  there  is  a  rem-^ 
edy  at  law.  The  general  rule  is,  therefore, 
that  a  judgment  must  be  obtained,  and  cer- 
tain steps  taken  towards  enforcing  or  per- 
fecting such  judgment,  before  a  party  is  en- 
titled to  institute  a  suit  of  this  cliaracter. 
In  this  there  is  a  uniformity  of  opinion,  but 
the  difficulty  arises  in  determining  exactly 
how  far  a  plaintiff  should  proceed  after  he 
has  obtained  his  judgment.  It  is,  of  course, 
necessary  for  the  creditor  to  allege  and  prove 
that  he  has  taken  the  necessary  proceedings 
at  law  before  he  can  show  a  case  requiring 
the  interposition  of  equity.  Whether  an 
equitable  suit,  analogous  to  the  creditor's 
suit,  will  be  allowed  in  aid  of  the  lien  cre- 
ated by  an  attachment  before  the  recovery 
of  judgment,  is  a  question  to  which  the 
American  courts  have  given  directly  conflict- 
ing answers."  3  Pom.  Eq.  Jur.  f  1415.  This 
case  at  liar  is  one  of  those  described  by  Pwm- 
eroy  as  one  "to  set  aside  fraudulent  convey- 
ances and  obstructions."  See  the  authorities 
cited  to  this  text  in  note  3. 

We  find  the  following  in  2  Beach,  Mod. 
Eq.  fl  883,  885:  Section  883:  "A  court  of 
equity  will  aid  a  Judgment  creditor  to  reach 
the  property  of  his  debtor  by  removing 
fraudulent   Judgments    or   conveyances   or. 
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transfers  which  defeat  his  legal  remedy  at 
law,  and  will  also  aid  him  where  the  debtor's 
property  consists  of  choses  In  action  and 
mere  equitable  interests  not  liable  to  be  sold 
on  execution;  and  where  a  debtor  transfers 
his  property  in  fraud  of  creditors,  an  injunc- 
tion may  be  granted  as  incidental  to  the 
relief  sought  by  the  creditors'  bill,  and  will, 
if  necessary,  grant  him  a  double  relief  un- 
der one  bill  by  removing  the  fraudulent  ob- 
struction In  the  way  of  his  execution,  and 
also  at  the  same  time  enabling  him  to  reach 
his  debtor's  equitable  assets.  If,  when  the 
bill  was  filed  and  execution  returned  unsat- 
isfied, there  was  property  within  the  cred- 
itor's knowledge  subject  to  levy  on  ^ecution 
the  bill  cannot  be  sustained."  Section  885: 
"A  creditors'  bill  may  be  entertained  If  the 
legal  remedy  Is  not  in  all  respects  as 'plain 
and  satisfactory  as  that  afllorded  by  equity. 
For  example,  a  bill  may  often  afford  a  bet- 
ter remedy  than  a  garnishment  against  a 
fraudulent  transferee,  because  on  recovery 
a  court  of  canity  would  be  the  more  ap- 
propriate forum  for  distributing  the  fund 
among  numerous  claimants."  Notel:  "Thus 
In  Boyce's  Ex'rs  v.  Grundy,  3  Pet  210,  It 
was  said:  'It  Is  not  enough  that  there  Is 
a  remedy  at  law.  It  must  be  plain  and  nde- 
Vjuate,  or,  In  other  words,  as  practical  and 
efficient  to  the  ends  of  Justice  and  its  prompt 
administration  as  the  remedy  in  equity.' " 
It  seems  to  us  quite  clear  In  this  case  that 
the  remedy  at  law  was  not  at  all  as  practical 
and  efficient  as  the  remedy  in  equity.  In 
the  money-demand  action  of  the  bank  against 
Greentaood,  Bohm  &  Co.,  the  assignee.  Max 
Kabn,  was  not  a  party,  and  In  the  action  for 
a  conversion  by  Kahn  against  Jefferis  and 
the  bank,  Greenhood  and  Bohm  wore  not 
parties;  but  In  the  case  at  bar  everyone  was 
before  the  court,  and  the  rights  of  every 
one  could  be  finally  determined. 

We  find  the  following  pertinent  remarks  in 
2  Freem.  Ex'ns,  §  424:  "The  objects  which 
may  be  accomplished  by  proceedings  in  equi- 
ty to  obtain  satisfaction  of  a  Judgment  at 
law  are  three:  (1)  A  full  and  complete  dis- 
covery may  be  obtained  of  all  the  defendant's 
assets,  and  when  discovered  they  may  be 
compelled  to  contribute  to  the  payment  of 
the  plaintifTs  Judgment  (2)  Equitable  and 
various  other  assets,  not  subject  to  levy  and 
sale  at  law,  may  be  sold  under  the  direc- 
tion of  chancery,  and  the  proceeds  applied 
to  the  payment  of  the  plaintiff's  debt  (3) 
Various  obstructions  may  be  removed  from 
property  liable  to  seizure  and  sale  at  law, 
and  by  their  removal  the  plaintiff's  legal 
remedy  may  be  made  far  more  certain  and 
efficient  than  it  would  otherwise  be.  (4)  The 
complainant  may,  In  effect,  assert  for  his 
benefit  a  cause  of  action  existing  In  favmr 
of  the  Judgment  debtor,  and  which  the  lat- 
ter neglects  or  refuses  to  assert  Under  the 
third  subdivision  fall  that  numerous  class 
of  cases  In  which  property  has  been  made  the 
subject  of  lleos  and  transfers  made  to  de- 


fraud credltora  In  such  a  case,  the  creditors 
may  proceed  to  levy  and  sell  as  If  no  sach 
lieu  or  transfer  existed.  Their  remedy  at 
law  is  nevertheless  seriously  obstructed,  be- 
cause few  persons  can  be  found  willing  to 
purchase  property  at  execution  sales,  and 
take  upon  themselves  the  burden  and  the 
risk  of  contesting  with  adverse  claLmaiats. 
A  creditor  Is  therefore  allowed  to  go  Into 
equity  to  test  the  validity  of  claims  which 
interfere  with  his  rights,  and  which  be  be- 
lieves to  be  founded  In  fraud.  Upon  a  prop- 
er showing,  equity  will  remove  a  fraudulent 
transfer,  or  mortgage,  or  Judgm«it,  or  other 
lien,  or  clear  away  a  cloud  from  the  title. 
*  *  *  While  fraud  Is  a  mc»:e  frequent 
ground  for  thb  removal  of  obstructions  than 
any  other.  It  Is  not  an  indispensable  ground. 
The  mere  fact  that  there  is  an  apparent  ob- 
struction calculated  'to  inspire  doubt  and  ap- 
prehension in  the  mind  of  purchasers,  and 
thus  prevent  them  from  bidding  upon  the 
property,'  is  generally  sufficient  to  warrant 
equity  In  decreeing  its  removal.  •  •  • 
Whatev«  may  be  requisite  to  prevent  the 
plaintiff's  suit  from  proving  abortive  will 
generally  be  done,  provided  it  is  not  beyond 
the  r^ief  which  equity  is  competent  to  ex- 
tend. Very  frequently  the  property  sought 
to  be  reached  by  the  bill  Is  taken  Into  the 
possession  ot  the  court,  and  a  recover  ap- 
pointed for  Its  protection  and  management. 
Usually  there  is  great  danger  that  the  proper- 
ty sought  to  be  reached  by  the  bill  will  be 
transferred  by  the  defendant  to  some  third 
person,  or  will  by  some  othec  means  be 
placed  in  a  situation  where  It  will  be  either 
difficult  or  Impossible  to  make  it  answer- 
able to  the  decree  which  may  ultimately  be 
entered  in  the  case.  Hence,  It  Is  usual,  at  or 
very  soon  after  the  filing  of  the  bill,  to  ob- 
tain an  injunction  to  prevent  the  defendant 
from  making  any  disposition  of  his  property 
which  would  tend  to  make  the  suit  Ineffect- 
ual. While  the  necessity  of  an  Injunction 
against  a  transfer  of  the  defendant's  prop- 
erty may  be  more  frequent  and  obvious  than 
any  other,  yet  this  Is  by  no  means  the  only 
occasion  for  the  use  of  this  preventive  relief 
In  connection  with  creditors'  suits.  Whatev- 
er may  be  the  wrong  threatened.  If  It  be  <tf 
such  a  character  that  Its  perpetration  will 
render  the  suit  wholly  or  partly  Ineffectual, 
as  In  case  of  the  removal  or  destructl<»  of 
the  property,  an  injunction  wiU  issue.  If  a 
fraudulent  obstruction  has  been  Interposed 
to  hinder  or  delay  the  plaintiff  at  law,  he 
sometimes  does  not  ask  equity  to  do  any- 
thing beyond  removing  such  obstruction,  for 
when  it  is  removed  the  plaintiff  may  safely 
proceed  at  law  under  his  execution.  But  the 
more  usual  practice,  both  In  proceedings  to 
remove  fraudulent  obstructions,  and  in  pro- 
ceedings to  reach  property  not  subject  to 
execution  at  law.  Is  to  obtain  the  appoint- 
ment of  a  receiver,  and  thereby  bring  the 
property  within  the  custody  and  control  of 
the  court    If  the  prc^perty  cooaists  of  real 
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estate,  the  defendants  are  required  to  ex- 
ecute a  conveyance  to  the  receiver.  If  It 
consists  of  personalty,  the  tiUe  rests  In  him 
by  virtue  of  his  appointment  After  be  has 
been  vested  with  the  title,  the  receiver  col- 
lects, manages,  and  disposes  of  the  property 
as  directed  by  the  orders  and  decrees  of  the 
court;  and  the  plaintifC,  when  entitled  there- 
to, obtains  satisfaction  out  of  the  funds  real- 
ized by  the  receiver."  The  practice  as  sug- 
gested in  Freeman  Is  that  vrhich  was  ob- 
served in  this  case.  A  receiver  was  appoint- 
ed, who  collected  and  disposed  of  the  prop- 
erty and  retains  the  proceeds  thereof  sub- 
ject to  the  judgment  of  the  court. 

We  note  the  following  from  Tappan  v. 
Evans,  11  N.  H.  327:  -  "The  general  principle, 
deducible  from  the  authorities  applicable  to 
this  case,  is  that  where  property  is  subject 
to  execution,  and  a  creditor  seeks  to  have 
a  frauduloit  conveyance  or  obstruction  to  a 
levy  or  sale  removed,  he  may  file  a  bill  as 
soon  as  he  has  obtained  a  specific  lien  upcm 
the  property,  whether  the  lien  be  obtained 
by  attachment,  judgment,  or  the  issuing  of 
an  execution.  But  if  the  property  is  not 
subject  to  levy  or  sale,  or  if  the  creditor  has 
obtained  no  lien,  he  must  show  his  remedy 
at  law  exhausted,  by  an  actual  return  upon 
his  execution  that  no  goods  or  estate  can  be 
found  (which  is  pursuing  his  remedy  at  law 
to  every  available  extent),  before  he-  can 
file  a  bill  to  reach  the  equitable  property  of 
the  debtor.  McDcrmutt  v.  Strong.  4  Johns. 
Oh.  C87;  WUliams  v.  Brown,  Id.  682;  Brinck- 
erhoflt  V.  Brown,  Id.  676;  Spader  v.  Davis,  5 
Johns.  Ch.  280;  Beck  v.  Burdett.  1  Paige, 
305;  ChUd  v.  Brace,  4  Paige,  310;  Dodge  v. 
Griswold,  8  N.  H.  425;  Hadden  v.  Spader, 
20  Johns.  554;  Weed  v.  Pierce,  9  Cow.  722; 
McElwain  v.  WUUs.  0  Wend.  548,  560.  561, 
5C6.  The  same  principle  seems  to  be  recog- 
nized In  North  Carolina  and  Kentucky.  See 
cases  cited  1  Ben.  &  E.  Dig.  348,  353."  In  ad- 
dition to  the  remarks  made  in  the  New 
Hampshire  case  just  cited,  it  Is  always  to  be 
remembered  that,  in  the  case  at  bar,  we 
have  not  only  the  attachment  but  the  judg- 
ment and  the  return  of  the  execution  stat- 
ing the  facts  of  the  obstruction. 

We  find  the  following  language  in  the  case 
of  Tuck  V.  Olds  in  the  United  States  circuit 
court  for  the  state  of  Michigan,  29  Fed.  738: 
"But  while  I  do  not  think  the  bill  could  be 
sustained  on  this  ground,  still  I  think  it  may 
be  as  one  filed  to  remove  an  obstruction  to 
the  execution.  *  *  *  The  principle  upon 
which  this  class  of  creditors'  bills  rests  Is 
that  the  defendant,  by  some  Inequitable  pro- 
ceeding, has  put  an  obstruction  in  the  way 
of  complainant's  realizing  his  just  satisfac- 
tion out  of  the  looperty  of  the  defendant 
levied  on.  The  obstruction  must  be  one  cal- 
culated to  inspire  doubt  and  apprehension 
In  the  minds  of  purchasers,  and  thus  pre- 
vent them  from  bidding  upon  the  property, 
whereby  the  process  is  imralyzed.  In  such  a 
case  the  complainant  has  no  adequate  reme- 


dy at  law.  Beck  v.  Buidett,  1  Paige,  305; 
Jones  V.  Green,  1  Wall.  330;  Thayer  v.  Swift, 
Har.  (Mich.)  430,  433." 

In  an  <rfd  case  in  New  York,  in  1829,  Chan- 
cellor Walworth  says:  "There  are  two  class- 
es of  cases  where  a  plaintiff  is  permitted  to 
come  Into  this  court  for  relief,  after  he  has 
proceeded  to  judgment  and  execution  at  law 
without  obtaining  satisfaction  of  his  debt 
In  one  case  the  issuing  of  the  execution  gives 
to  the  plaintiff  a  lien  upon  the.  property,  but 
he  is  compelled  to  come  here  for  the  purpose 
of  removing  some  obstruction,  fraudulently 
or  inequitably  Interposed  to  prevent  a  sale 
on  the  execution.  In  the  other,  the  plaintiff 
comes  here  to  obtain  satisfaction  of  his  debt 
out  of  property  of  the  defendant,  which  can- 
not be  reached  by  execution. at  law.  In  the 
latter  case,  his  right  to  relief  here  depends 
upon  the  fact  of  his  having  exhausted  his 
legal  remedies,  without  being  able  to  ob- 
tain satisfaction  of  his  judgment  In  the 
first  case,  the  plaintiff  may  come  Into  this 
court  for  relief,  immediately  after  he  has 
obtained  a  lien  upon  the  property  by  the  is- 
suing of  an  execution  to  the  sheriff  of  the 
county  where  the  same  is  situated;  and,  the 
obstruction  being  removed,  he  may  proceed 
to  enforce  the  execution  by  a  sale  of  the 
property,  although  an  actual  levy  Is  probably 
necessary  to  enable  him  to  hold  the  proper- 
ty against  other  execution  creditors  or  bona 
fide  purchasers.  Angell  v.  Draper,  1  Vem. 
39S>,  and  Shirley  v.  Watts,  3  Atk.  200,  are 
cases  of  this  description.  In  the  first,  a 
fraudulent  assignment  was  Interposed  to  pre- 
vent a  sale  of  the  defendant's  property  on 
execution;  and  in  the  last  case  it  became  nec- 
essary to  redeem  a  term  of  years  in  a  lease- 
hold property  from  a  lien  of  a  prior  mortgage. 
In  both  these  cases  the  plaintiffs  were  al- 
lowed to  come  into  equity  for  relief  before 
the  executions  were  returned  imsatisfied." 
Beck  V.  Burdett  1  Paige,  305. 

In  the  United  States  circuit  court  of  Mis- 
souri, we  have  the  following:  "The  general 
rule  of  equity,  as  contended  for  by  respond- 
ents. Is  that  before  the  general  creditor  can 
resort  to  a  court  of  equity  to  reach  his  debt- 
or's property  held  under  a  fraudulent  deed 
and  the  like,  he  must  reduce  his  claim  to 
judgment,  issue  execution,  and  have  a  return 
of  nulla  bona.  In  other  words,  he  must  ex- 
haust his  legal  remedies.  The  reason  of  this 
rule,  requiring  a  judgment,  etc.,  is  that  the 
claim  must  be  rendered  certain;  otherwise, 
the  proceeding  to  vacate  the  fraudulent  trans- 
fer of  the  title,  and  to  remove  obstacles 
placed  In  the  way  of  the  successful  opera- 
tion of  the  execution,  might  be  entirely  fruit- 
less if,  after  all,  the  debtor  failed  to  obtain 
a  judgment  on  his  claim.  ♦  ♦  *  Where 
the  reason  of  the  rule  ceases,  the  rule  itself 
ought  not  longer  to  operate.  In  this  case  the 
claim  was  not  only  certain,  but  it  had  back 
of  it  a  judgment  conclusive  and  binding, 
and,  under  the  law  of  the  forum  where  the 
attachment  suit  was  instituted,  the  complalu- 
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ant  had  secured  and  fixed  his  Ilea  npon  the 
real  estate.  Why  should  It,  then,  be  com- 
pelled to  proceed  to  execution,  when  all  the 
purchaser  conld  obtain  by  a  siale  thereunder 
would  be  a  lawsuit,  before  be  could  get  rid 
of  the  legal  title  of  the  respondents?"  Chi- 
cago &  A.  Bridge  Co.  v.  Anglo-American 
Packing  &  ProTisloD  Co.,  46  Fed.  584. 

We  quote  as  follows  from  the  supreme 
court  of  New  Hampshire:  "The  object  of  the 
plaintiff's  bill,  although  somewhat  inartifi- 
dally  drawn,  was  clearly  twofold:  first,  to 
remove  out  of  the  way  of  the  levy  of  the 
Waldron  execution,  belonging  to  the  plaintiff, 
all  fraudulent  mcxtgages  and  conveyances  of 
William  H.  Sheafe's  interest  in  the  Jacob 
Sheaf e  farm;  and,  secondly,  to  obtain  from 
the  court  a  decree  which  should  secure  to  the 
plaintiff  a  lien  upon  tliat  interest  for  the  pay- 
ment of  the  sums  due  and  to  become  due  to 
her  annually  as  alimony,  under  the  decree  of 
the  superior  court,  Jnly  term,  1852,  ordering 
said  William  H.  Sheafe  to  pay,  her  the  sum 
of  $150  per  annum  for  that  purpose.  In  the 
opinion  delivered  in  this  case  at  the  adjourn- 
ed term  in  March  last,  we  recognized  the 
validity  6f  plaintiff's  claim  for  relief  on  both 
these  grounds.  Upon  the  first  point  we  re- 
marked: 'The  general  principle  deducible 
from  the  authorities  seems  to  be  that,  where 
property  is  subject  to  execution  and  a  cred- 
itor seeks  to  have  a  fraudulent  conveyance 
or  obstruction  to  a  levy  or  sale  set  aside  or 
removed,  he  may  file  and  maintain  a  bill  for 
that  purpose  as  soon  as  he  has  obtained  a 
specific  lien  upon  the  property,  whether  by 
attachment,  judgment,  or  the  issuing  of  an 
execution."  Tappan  v.  Evans,  11  N.  H.  327, 
and  cases  cited;  Iron  Co.  v.  Goodall,  38  N. 
H.  223."    Sheafe  v.  Sheafe,  40  N.  H.  517. 

The  New  Jersey  court  of  chancery  expresses 
the  following  view:  "But  all  the  cases  pro- 
ceed upon  the  principle  that  the  judgment 
creditor,  in  order  to  be  entitled  to  the  aid  of 
a  court  of  equity  in  enforcing  his  remedy  by 
removing  obstructions  from  his  path,  must 
have  acquired  title  to  or  a  lien  upon  the  spe- 
cific thing  against  which  he  seeks  to  enforce 
his  judgment.  He  must  complete  his  title  at 
law  before  coming  Into  equity.  Unless  he 
has  established  his  title  to  or  lien  upon  the 
property  of  his  debtor,  he  has  no  right  to  in- 
terfere with  bis  debtor's  disposition  of  it. 
Such  lien  the  creditor  does  acquire  under 
our  law  by  the  service  of  the  writ  of  attach- 
ment. The  law  recognizes  the  claim  of  the 
attaching  creditw  after  it  has  been  verified 
by  afiidavlt  as  prescribed  by  the  statute,  as 
a  subsisting  debt,  for  the  purpose  of  creating 
the  Hen.  Having  that  lien  by  authority  of 
the  statute,'  prior  to  the  recovery  of  judg- 
ment, he  is  entitled  to  the  aid  of  a  court  of 
equity  to  enforce  his  legal  right  The  stat- 
ute for  various  purposes  recognizes  and  en- 
forces this  right  although  it  may  be  that  the 
claim  may  eventually  prove  to  be  unfounded. 
The  objection  to  the  interference  of  a  court 
of  equity,  that  the  claim  of  the  attaching 


creditor  is  not  ascertained,  if  it  be  entitled 
to  any  consideration,  can  have  no  applica- 
tion in  the  present  case,  for  the  plaintifTs 
claims  against  the  defendant  have  in  fact 
been  established  by  judgment"  Bobert  v. 
Hodges,  16  N.  J.  Eq.  304. 

A  decision  which  Is  often  quoted  is  that  of 
the  case  of  Case  v.  Beaturegard,  101  U.  S. 
688,  in  which  the  court  says:  "It  is  no  doubt 
generally  true  that  a  creditw's  bill  to  sub- 
ject bis  debtor's  interests  In  property  to  the 
payment  of  the  debt  must  show  that  all  rem- 
edy at  law  had  been  exhausted.  And,  gen- 
erally, it  must  be  averred  that  judgment  has 
been  recovered  for  the  debt  that  execution 
has  been  issued,  and  that  it  has  been  re- 
turned nulla  bona.  The  reason  is  that  un- 
til such  a  showing  is  made,  it  does  not  ap- 
pear in  most  cases  that  resort  to  a  court  of 
equity  is  necessary,  or,  in  other  words,  that 
the  creditor  is  remediless  at  law.  In  some 
cases,  also,  such  an  averment  is  necessary  to 
show  that  the  creditor  has  a  lien  upon  the 
property  be  seeks  to  subject  to  the  payment 
of  his  demand.  The  rule  is  a  familiar  one 
that  a  court  of  equity  will  not  entertain  a 
case  for  relief  where  tiie  complainant  has  an 
adequate  legal  remedy.  The  complaining  par- 
ty must  therefore,  show  that  he  has  done  all 
that  he  could  do  at  law  to  obtain  his  rights. 
But,  after  all,  the  judgment  and  fruitless  ex- 
ecution are  only  evidence  that  his  legal  rem- 
edies have  been  exhausted,  or  that  he  is 
without  remedy  at  law.  They  are  not  the 
only  possible  means  of  proof.  The  necessity 
of  resort  to  a  court  of  equity -may  be  made 
Otherwise  to  appear.  Accordingly  the  rule, 
though  general,  is  not  without  many  excep- 
ticms.  Neither  law  nor  equity  requires  a 
meaningless  form,  'Bona,  sed  impossibilia 
non  coglt  lex.'  It  has  been  'decided  that 
where  it  appears  by  the  bill  that  the  debtor 
is  insolvent,  and  that  the  issuing  of  an  exe- 
cution would  be  of  no  practical  utility,  the 
issue  of  an  execution  is  not  a  necessary  pre- 
requisite to  equitable  interference.  Turner  v. 
Adams,  46  Mo.  95;  Postlewait  v.  Howes,  3 
Iowa,  365;  Tlconlc  Bank  v.  Harvey,  16  Iowa, 
141;  Botsford  v.  Beers,  11  Conn.  569;  Payne 
V.  Sheldon,  63  Barb.  160.  This  is  certainly 
true  where  the  creditor  has  a  lien  or  a  trust 
in  his  favor.  So  it  has  been  held  that  a 
creditor,  without  having  first  obtained  a  judg- 
ment at  law,  may  come  Into  a  court  of  equi- 
ty to  set  aside  fraudulent  conveyances  of  his 
debtor,  made  for  the  purpose  of  hindering 
and  delaying  creditors,  and  to  subject  the 
property  to  the  payment  of  the  debt  due  him. 
Thurmond  v.  Reese,  3  Go,  449;  Cornell  v.  Rad- 
way,  22  Wis.  200;  Sanderson  v.  Stockdale,  11 
Md.  563.  •  •  •  The  foundation  upon  which 
these  and  many  other  similar  cases  rest 
is  that  judgm^its  and  fruitless  executions 
are  not  necessary  to  show  that  the  creditor 
has  no  adequate  legal  remedy.  *  •  •  But 
without  pursuing  this  subject  further,  it  may 
be  said  that  whenever  a  creditor  has  a  trust 
in  his  favor,  or  a  lien  upon  property  for  the 
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debt  due  him,  he  may  go  Into  equity  without 
eshansting  legal  processes  or  remedies.  Tap- 
pan  V.  Eyans,  11  N.  H.  3U;  Holt  v.  Ban- 
croft, 30  Ala.  193.  Indeed,  In  those  casea  In 
which  it  has  been  held  that  obtaining  a 
Judgment  and  Issuing  an  execution  is  neces- 
•ary  before  a  court  of  equity  can  be  asked 
to  set  aside  fraudulent  dlsposltlona  of  a  debt- 
or's property,  the  reason  given  is  that  a  gen- 
eral creditor  has  no  Hen.  And  when  such 
bills  bare  been  sustained  without  a  judgment 
at  law,  it  has  been  to  «nable  the  creditor  to 
obtain  a  lien,  either  by  judgment  or  ezeca- 
don.  But  when  the  bill  asserts  a  lien  or  a 
trust,  and  shows  that  it  can  be  made  avail- 
able only  by  the  aid  of  a  chancellor,  It  obvi- 
ously makes  a  case  for  his  interference." 

Upon  the  argument 'of  this  case  our  atten- 
tion was  called  to  an  alleged  conflict  in  the 
decisions  from  the  court  of  appeals  of  New 
Tork,  counsel  citing  Thurber  v.  Blanck,  50 
N.  Y.  80,  and  Bank  ▼.  Dakin,  61  N.  Y.  519; 
but  the  recent  caae  of  People  v.  Van  Bunen 
discusses  these  cases  and  states  the  doctrine 
as  follows:  "In  Thurber  v.  Blanck,  50  N. 
T.  80;  It  was  held  that  an  attaching  creditor 
liad.  no  standing  in  court  to  reach  equitable 
assets  until  his  remedy  at  law  was  exhaust- 
ed, nor  to  attack  a  fraudulent  transfer  of  the 
property  of  his  debtor  until  after  judgment; 
and  in  Bank  v.  Dakin,  51  N.  Y.  619,  the 
commission  of  appeals  held  that  an  attach- 
ing creditor,  after  the  recovery  of  Judgment 
and  the  Issuing  of  execution,  may  maintain 
an  equitable  action  in  his  own  name  to  set 
aside  a  fraudulent  transfer  of  the  property 
which  had  been  seized  under  the  attach- 
ment. The  impression  seems  to  have  pre- 
vailed that  there  was  an  irreconcilable  con- 
flict between  these  two  cases,  and  the  re- 
porter, in  a  footnote  in  51  N.  Y.,  says:  This 
case.  It  will  be  perceived,  was  argued  prior 
to  the  decision  of  the  case  of  Thurber  v. 
Blanck,  50  N.  Y.  80,  with  which  it  is  In  con- 
flict That  case  had  not  been  brought  to 
Che  attention  of  the  commission  at  the  time 
of  the  decision  herein.'  But  we  fail  to  dis- 
cover any  real  ground  of  antagonism  be- 
tween them.  In  Thurber  v.  Blanck  the  court 
was  dealing  with  an  attempt  on  the  part  of 
an  attaching  creditor  to  reach  equitable  as- 
sets, which  it  has  been  uniformly  held  can- 
not be  done  until  judgment  has  been  recov- 
ered, execution  issued  and  returned  unsatis- 
fied, and  an  action  or  proceeding  in  the  na- 
ture of  a  creditors'  bill  instituted.  The  pro- 
visions of  the  Revised  Statutes  (now  sec- 
tions 1871-1879  of  the  Ck)de)  which  author- 
ized a  judgment  creditors'  action,  Imperative- 
ly required  the  recovery  of  a  judgment  and 
the  issue  and  return  of  an  execution  unsat- 
tsfled  as  an  indispensable  condition  of  the 
creditor's  right  to  bring  the  action.  In  Bank 
V.  Dakin,  the  attaching  creditor  had,  by  the 
recovery  of  judgment  and  the  issue  of  exe- 
cution, acquired  the  right  to  have  the  at- 
tached property  applied  to  the  satisfaction 
of  the  execution,  but  in  the  assertion  of  this 


right  he  found  the  way  obstructed  by  the 
Interposition  of  a  conveyance  of  the  prop- 
erty by  his  debtor,  which  was  apparently 
valid  but  which  was  in  fact  void.  In  such 
cases  it  has  always  been  held  that,  while  the 
process  for  the  collection  of  the  debt  was 
outstanding,  the  equitable  Jurisdiction  of 
the  court  could  be  Invoked  to  remove  tha 
fraudulent  obstruction  to  the  legal  process 
and  permit  It  to  be  effectually  enforced." 
136  N.  y.  259,  32  N.  B.  775. 

Counsel  for  appellants  have  relied,  among 
other  cases,  upon  Buckeye  Engine  Co.  v.  Do- 
nau  Brewing  Co.,  47  Fed.  6.  That  case 
seems  to  have  decided  that  a  creditors'  bill 
cannot  be  maintained  upon  a  judgment  on 
which  execution  was  Issued  and  returned 
unsatisfied,  wbrai  the  return  does  not  ex- 
pressly show  that  there  was  no  property 
subject  to  levy.  But  that  decision  Is  not  in 
conflict  with  the  principles  announced  in  the 
above-quoted  cases.  As  we  have  tried  to 
make  clear  throughout  this  discussion,  tliia 
is  not  the  sort  of  a  creditors'  action  whwe 
the  showing  that  there  was  no  property  sub- 
ject to  execution  was  of  great  Importance, 
when  the  return  in  fact  showed  the  exist- 
ence of  the  obstruction  which  the  creditors 
wished  to  have  removed.  It  is  even  held  In 
the  state  of  Washington  that  the  obtaining 
of  judgment  is  not  a  prerequisite  to  equi- 
table interference.  Of  course,  we  are  not 
required  to  go  that  far  In  this  case;  and  we 
mention  the  Washington  case  only  to  show 
the  tendency,  perhaps,  to  extend  equitable 
aid.  The  Washington  court  uses  the  follow- 
ing language:  'The  first  question  that  pre- 
sents Itself  in  this  case  is,  is  it  necessary  to 
reduce  a  claim  to  judgment,  issue  an  execu- 
tion, and  secure  a  return  of  nulla  bona  made 
thereon,  to  support  a  "creditors'  bill,  or  is 
an  attachment  lien  a  sufficient  basis  for 
such  an  action?  Many  cases  have  been  cit- 
ed both  by  appellant  and  respondents  on 
this  proposition,  and  from  an  InvestlgatloD 
of  the  cases  It  must  be  conceded  that  the 
weight  of  opinion,  considering  both  the  old 
cases  and  the  new,  sustains  the  doctrine 
that  the  claimant  must  press  his  claim  to 
judgment,  send  out  his  execution,  and  show 
a  fmitiess  search  for  property  before  he  can 
appeal  to  a  court  of  equity  to  set  aside  a 
fraudulent  conveyance.  But  we  are  satis- 
fied that  the  trend  of  modem  decision  is  the 
other  way.  At  all  events,  the  decisions  cf 
courts  are  so  conflicting  that  this  court  feels 
justified  in  adopting  that  rule  which  seems 
to  it  best  calculated  to  protect  the  interests 
of  bona  fide  creditors  from  fraudulent  trans- 
actions. We  think  no  good  purpose  can  be 
subserved  by  compelling  a  creditor  to  await 
his  judgment,  but  that  the  effect  will  be  to 
aid  dishonest  debtors  In  fraudulently  dispos- 
ing of  their  property.  And,  especially  in 
view  of  the  language  used  by  the  supreme 
court  of  the  territory  in  Arms  Co.  v.  Swarts, 
2  Wash.  T.  412,  7  Pac.  859,  and  Thompson 
T.  Caton,  8  Wash.  T.  31,  13  Pac.  185,  we 
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reel  Jnstlfled  In  now  deciding  that,  where 
a  Hen  bas  been  obtained  by  attachment  on 
the  property  In  controversy,  and  it  appears 
by  bill  that  the  debtor  is  insolvent,  and 
the  issuing  of  an  execution  would  be  of  no 
practical  utility,  the  obtaining  of  the  Judg- 
ment and  the  issuance  of  an  execution  there- 
on is  not  a  necessary  prerequisite  to  equi- 
table Interference."  Benham  v.  Ham  (Wash.) 
31  Pac.  459.  See,  also,  WilliamB  v.  Mlch- 
enor,  11  N.  J.  Bq.  520. 

As  looking  In  the  direction  of  the  authori- 
ties above  quoted,  we  cite  aa  follows  from 
Leopold  V.  Silverman,  7  Mont.  266,  18  Pac. 
580:  "The  most  important  one  of  the  In- 
cidental questions  presented  in  the  record  Is 
this:  Should  the  Judgment  on  the  pleadings 
have  been  rendered  In  favor  of  the  defend- 
ants because  the  plaintiffs  had  a  plain, 
speedy,  and  adequate  remedy  at  law?  Let 
us  first  Inquire  whether  or  not  the  plaintiffs 
had  such  a  legal  remedy.  If  both  the  first 
and  second  mortgages  are  void  on  their  face, 
as  Is  alleged  In  the  plaintiffs'  pleadings, 
there  can  be  no  doubt  that  they  had  a  rem- 
edy at  law  by  an  action  of  claim  and  deliv- 
ery under  our  statute  for  the  possession  of 
the  property.  But  does  this  fact  preclude 
them  from  bringing  a  suit  In  equity  to  set 
aside  the  prior  mortgages  for  fraud,  and  to 
foreclose  the  subsequoit  mortgage,  and.  Inci- 
dentally, of  conrse,  to  have  a  receiver  to 
preserve  and  dispose  of  the  property  and  dis- 
tribute the  proceeds  under  the  direction  of 
the  court?  In  states  where  the  two  Juris- 
dictions of  law  and  chancery  are  strictly 
separated,  and  relief  is  administered  in  dif- 
ferent courts  or  by  the  same  court  sitting  In 
different  capacities,  this  question  might  be 
answered  in  the  affirmative.  But  In  the  ter- 
ritories of  the  United  States  there  is  only 
one  court  to  try  all  causes,  whether  legal 
or  equitable,  and  the  blended  system  pre- 
vails to  Its  fullest  extent  as  established  by 
acts  of  congress." 

Innumerable  other  cases  might  be  dted. 
Those  from  which  we  have  quoted  seem  to' 
be  representative,  and  state  the  doctrine 
clearly  and  satisfactorily.  As  heretofore  ob- 
served, the  appellants  have  cited  many  au- 
thorities upon  the  subject  of  creditors'  bills, 
but  those  cases  treat  of  facts  different  from 
those  In  the  case  at  bar.  and  of  creditors' 
bills  of  a  nature  other  than  that  set  up  In 
this  complaint.  We  are  perfectly  satisfied 
that,  under  modem  views  of  equity  Jurispru- 
dence, the  action  will  lie  to  remove  a  fraudu- 
lent obstruction  to  the  reasonable  success  of 
plaintiff  In  realizing  upon  its  attachment  lien 
when  It  has  reduced  Its  claim  to  Judgment 
and  It  appears  that  the  said  obstruction  to 
the  fairly  successful  execution  of  Judgment 
exists.  We  are  of  the  opinion  that  it  would 
not  be  reasonable  or  equitable  for  a  court  of 
chancery  to  turn  away  such  a  plaintiff,  and 
require  it  to  go  to  Its  remedy  at  law  and  sell 
property  and  to  breed  a  swarm  of  actions, 
some  of  which  wonld  later  have  to  be  finally 


settled  In  equity,  when  this  one  action  may 
finally  dispose  of  all  of  the  contentions. 
There  may  be  cases  which  bold  views  con- 
trary to  those  which  we  have  expressed. 
We  do  not  .purpose  to  review  those  cases. 
We  have  satisfied  our  own  mind  npon  the 
conclusions  which  we  have  reached,  both  la 
reason  and  upon  authority. 

It  Is  argued  by  appellants  that,  by  issuing 
an  execution  and  Its  being  returned  unsat- 
isfied, the  plaintiff  abandoned  its  attachment 
lien.  The  district  court,  upon  this  subject, 
said:  "This  contention  Impresses  us  as 
somewhat  frivolous.  In  the  whole  litigation 
nothing  Is  clearer  than  the  fact  that  the 
plaintiff  has  clang  with  the  utmost  tenacity 
to  this  lien,  both  as  a  matter  of  Intent  and 
from  a  legal  standpoint"  We,  also,  are  of 
the  opinion  that  this  contention  of  the  ap- 
pellant is  not  substantial.  If  It  Is  argued 
that  the  respondent  abandoned  Its  attacb- 
ment  lien  as  a  matter  of  fact,  this  Is  not 
true.  Abandonment  Is  a  question  of  intent. 
Intent  Is  ordinarily  proved  by  acts.  The  acts 
of  respondent  certainly  Indicate  that  It  was 
far  from  abandoning  the  attachment  Hen. 
It  issued  an  execution,  which  execution  at 
once  encountered  a  fraudulent  obstruction. 
Instead  of  abandoning  the  attachment  In 
fact,  the  respondent  at  once  came  Into  the 
court  of  equity  to  render  more  completely 
available  its  attachment  lien.  If  it  be  con- 
tended that  the  respondent  by  Its  acts  aban- 
doned, as  a  matter  of  law,  the  attachment 
lien,  the  contention  Is  settled  by  the  views 
which  we  have  heretofore  expressed.  In  treat- 
ing of  the  subject,  as  the  appellants  call  It, 
of  the  alleged  want  of  equity  In  the  case.  As 
to  the  return  of  the  execution.  It  stated  the 
exact  facts,  and  the  facts  as  we  have  deter- 
mined, upon  which  the  equity  action  may 
rest.  Upon  the  contention  that  the  attach- 
ment lien  was  abandoned,  see  the  case  ot 
People  T.  Van  Buren,  136  N.  Y.  259,  32  N.  E. 
775,  in  which  the  court  says,  on  page  280, 
136  N.  Y.,  and  page  775,  32  N.  B.:  "It  would 
seem  to  be  Illogical  to  accord  to  the  plaintiff 
the  right  to  attach  property  fraudulently 
transferred,  as  he  concededly  may  under  the 
decisions  In  Hall  v.  Stryker  [27  N.  Y.  696] 
and  the  other  cases  cited  above,  and  yet  deny 
bim  the  right  to  liave  the  Hen  preserved  until 
be  can  merge  his  claim  In  a  Judgment  and 
Issue  final  process  for  Its  collection.  N» 
adequate  remedy  at  law  can  be  suggested  Im 
such  a  case." 

Again,  the  appellants  contend  that,  if  the 
assignment  is  to  be  set  aside  In  this  action, 
the  only  Judgment  proper  to  render  would  be 
one  marshaling  the  assets  and  requiring  all 
the  creditors  to  come  In  and  prove  their 
claims,  to  the  end  that  they  might  share  pro 
rata  in  the  funds,  and  that  the  plaintiff  has 
no  lien  prior  to  any  of  the  credltoro.  The 
appellants  claim  that  the  Judgment  should 
therefore  be  modified.  But  they  make  thia 
claim  upon  the  ground  that  the  respondent 
abandoned  its  attachment  Ilea.    XluU  point 
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we  luiTe  already  decided  against  them,  and 
with  that  falls  also  their  contention  that  the 
judgrment  shonld  be  modified.  This  Is  not 
a  case  where  the  plaintiff  claims  a  priority 
because  it  first  brought  Its  suit  to  dlscoyer 
assets.  We  think  that  we  have  heretofore 
made  it  plain  that  that  is  not  the  nature  of 
the  action,  but,  on  th«  other  hand,  it  Is  an 
action  to  remove  the  f  raudnlent  obstruction. 
The  appellants  allege  error  in  the  action  of 
the  coart  in'  allowing  testimony  as  to  state- 
ments made  by  the  assignors  some  days 
after  the  assignment  was  execnted,  and  after 
possession  had  been  delivered  to  the  as- 
signee. We  shall  not  approve  or  disapprove 
the  rallng  of  the  court  in  this  respect  It  is 
Imxxirtant  to  observe  what  was  the  charac- 
ter of  this  testimony,  and  what  was  its 
materiality,  in  order  to  ascertain  whether 
this  error.  If  error  It  were,  was  sufflcl«itly 
prejudicial  to  reverse  the  case.  I*  H.  Hersh- 
field,  president  of  the  plaintiff  bank,  was 
first  interrogated  as  to  conversations  pre- 
ceding the  assignment.  He  was  then  allow- 
ed to  testify  as  to  conversations  between 
Greenhood  and  Bohm  and  himself  after  the 
assignment.  His  testimony  In  this  respect 
was  as  follows:  "I  objected  to  their  as- 
signment, and  they  said  they  did  the  best 
they  could,  and  in  that  line  evidently  they 
had  no  use  for  me.  They  said  they  were 
disappointed  in  the  action  that  had  been 
taken,  that  they  were  in  hopes  that  they 
could  borrow  from  Rejall  $40,000  or  $50,000, 
and  make  a  settlement  with  their  creditors, 
and  that  the  course  that  we  had  pursued  had 
prevented  them  from  doing  so;  that  they 
thought  they  could  settle  with  preferred 
creditors  at  50  cents  on  the  dollar  and  with 
the  other  creditors  at  25  cents.  I  asked 
them  where  they  wanted  to  get  the  money, 
and  they  said  from  Rejall,— that  Rejall 
would  give  them  the  money."  This  evidence 
does  not  seem  to  ui?  to  be  particularly  sub- 
stantial. It  does  not  necessarily  seem  to  be 
IndlcatiTe  of  fraud  that  the  assignors  hoped 
to  make  a  settlement  with  their  creditors  by 
borrowing  money  to  do  so.  There  may  have 
been  fraud  in  their  plans  in  this  resx>ect, 
but  the  bare  fact  of  their  hoping  to  borrow 
money  to  make  a  settlement  we  do  not 
think.  In  Itself,  particularly  tends  to  indi- 
cate a  fraudulent  Intent  in  making  the  as- 
signment. While  this  testimony  may  be  in- 
competent and  immaterial,  it  does  not  seem 
to  us  to  have  been  of  such  a  substantial 
character  that  the  whole  case  should  be  re- 
versed upon  this  ground.  Upon  this  point 
we  append  the  following  quotations:  "It 
then  remains  to  be  seen  whether  there  was 
any  such  error  in  the  decision  oC  the  judge 
who  tried  these  issues,  as  to  render  it 
proper  to  grant  a  new  trial.  And  here  it 
may  be  proper  to  observe  that  the  princi- 
ples upon  which  this  court  directs  a  new 
trial  of  a  feigned  issue  are  somewhat  dif- 
ferent from  those  which  govern  courts  of 
law    In   granting   new  trials.     Where   this 


court  directs  an  action,  although  accompa- 
nied by  particular  directions,  the  parties  in 
other  respects  are  left  to  their  legal  rights. 
The  application  for  a-  new  trial  Is  in  that 
case  to  be  made  to  the  court  in  which  the 
action  is  brought,  and  is  subject  to  the  rules 
which  govern  the' proceedings  of  that  court 
in  other  cases.  But  If  an  issue  Is  directed, 
it  is  to  Inform  the  conscience  of  the  chan- 
cellor, and  the  application  for  a  new  trial 
must  be  made  here.  Carstalrs  v.  Stein,  2 
Rose,  178;  Fowkes  v.  Ohadd,  2  Dickens, 
576;  Ex  parte  Kensington,  Cdop.  96.  In 
the  latter  case  this  court  will  not  grant  a 
new  trial  merely  on  the  ground  that  the 
judge  rec^ved  Improper  testimony  on  the 
trial  of  the  issue,  or  that  he  rejected  that 
which  was  proper,  if,  on  the  whole  facts 
and  circumstances,  the  chancellor  Is  satis- 
fied the  result  ought  not  to  have  been  dif- 
ferent if  such  testimony  had  been  rejected 
in  the  one  case  or  received  in  the  other. 
Head  v.  Head,  1  Sim.  &  S.  150;  same  case 
on  appeal.  Turn.  &  R.  142;  Barker  v.  Ray, 
2  Russ.  63;  Collins  v.  Hare,  1  Dow  &  C. 
139,  per  Lord  Lyndhurst."  Apthorp  v.  Com- 
stocik,  2  Paige,  487.  "The  lord  chancellor 
then  observed,  upon  the  doctrine  of  courts 
of  equity  as  to  new  trials,  that  if  evidence 
which  ought  to  have  been  received  has  been 
refused,  or  evidence  which  ought  to  Imve 
been  refused  has  been  admitted,  or  If,  in 
some  Instances,  the  Judge  can  be  shown  to 
Iiave  miscarried  in  his  directions  to  the 
Jury,  the  court  will  not  grant  a  new  trial, 
if,  looking  at  the  whole  evidence  before  the 
jury  and  the  address  of  the  judge  to  the 
jury.  Its  own  conscience  is  satisfied."  Head 
V.  Head,  1  Turn-  &  R.  141.  "On  the  appeal 
to  the  general  term  from  the  original  judg- 
ment, the  order  to  be  made  would  depend 
upon  the  extent  to  which.  In  the  opinion  of 
the  court,  errors  had  affected  that  judg- 
ment If  errors  had  been  committed  on  the 
trial  of  the  issues  ordered  to  be  tried  by  a 
jui7,  wlilch  so  affected  the  result  that  the 
court  was  not  willing  to  proceed  to  judgment 
thereon,  a  new  trial  would  be  necessary. 
But  we  apprehend  that  the  court  was  not  re- 
quired to  grant  a  new  trial  merely  because 
it  foimd  on  the  record  some  exceptions  which 
were  well  taken,  if  satisfied  upon  the  whole 
case  that  Justice  had  been  done.  This  case, 
on  the  part  of  the  defendant,  upon  the  for- 
mer appeal  to  the  general  term,  and  on  the 
present  appeal,  has  been  treated  and  con- 
sidered as  though  exceptions,  if  well  taken, 
were  to  have  the  effect  of  reversing  the 
judgment,  however  technical  or  unimportant 
to  the  general  result  they  may  be.  Such 
effect  was  not  given  to  mere  errors  on  the 
trial  of  a  feigned  Issue  out  of  chancery,  and 
It  Is  not  apparent  that  the  Code  has  intro- 
duced a  new  rule  on  this  subject.  Forrest 
V.  Forrest,  6  Duer,  138,  139;  Barker  v.  Ray, 
2  Russ.  63;  Lyles  v.  Lyles,  1  Hill,  Eq.  82; 
Mulock  V.  Mnlock,  1  Edw.  Ch.  14,  and  cases 
cited;   Apthorp  v.  Comstock,  2  Paige,  482, 
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and  cases  cited.  And  tbe  observation,  gath- 
ered from  these  cases,  that  the  trial  of 
issnes,  and  much  more  the  proceedings  on 
reference,  being  to  inform  the  conscience  of 
the  court,  even  the  rejection  of  competent 
testimony  or  the  admission  of  Incompetent 
eTidence  does  not  necessarily  require  the 
court  to  set  aside  the  proceedings  or  grant  a 
new  trial,  may  properly  be  borne  in  mind 
In  considering  the  objections  heretofore  to 
be  noticed,"  Forrest  ▼.  Forrest,  8  Bosw. 
653.  "It  was  insisted  that  the  same  princi- 
ples upon  which  a  court  of  law  formerly 
proceeded  in  granting  or  refusing  a  new 
trial  should  be  applied  to  the  case;  and  if 
evidence  had  been  rejected  on  the  trial  of 
the  issues  that  ought  to  have  been  received, 
or  evidence  received  that  should  have  been 
rejected,  the  defendant  was  entitled  to  a 
new  trial.  This  is  hardly  the  rule  now  in 
a  court  of  law,  for,  latterly,  even'  these 
courts  undertake  to  Judge  for  themselves  of 
the  materiality  of  evidence  found  to  have 
been  improperly  admitted  or  rejected,  and 
when  satisfied  that  no  injustice  has  been 
done,  and  that  the  verdict  would  have  been 
the  same  with  or  without  such  evidence, 
they  have  refused  a  new  trial.  Doe  v.  Ty- 
ler, 6  Bing.  561.  Courts  of  equity  have, 
however,  been  governed  by  very  different 
principles  from  those  of  a  court  of  law,  in 
granting  or  refusing  new  trials  of  issues  of 
fact.  Though  evidence  had  been  Improper- 
ly admitted  or  rejected,  if  a  court  of  equity 
was  satisfied  that  the  verdict  ought  not  to 
have  been  dififerent,  it  would  not  grant  a 
new  trial  merely  on  such  ground.  Barker 
V.  Bay,  2  Buss.  63;  Lyles  v.  Lyles,  1  mu, 
Eq.  82.  The  object  of  a  feigned  issue  is  to  sat- 
isfy the  mind  of  the  equity  Judge  upon  mat- 
ters of  fact,  and  the  object  is  attained  when 
the  conscience  of  the  Judge  is  satisfied  that, 
at  the  trial,  Justice  has  been  substantially 
done.  Mulock  y.  Mulock,  1  Edw.  Ch.  14; 
Apthorp  T.  Comstock,  2  Paige,  483;  CoUins 
V.  Hare,  1  Dow  &  C.  139;  Id.,  2  Bligh  (N.  S.) 
106;  Bootle  v.  Blundell,  19  Ves.  503;  Sav- 
age V.  Carr(«,  2  Ball  &  B.  444."  Forrest  v. 
Forrest,  25  N.  Y.  609.  "Were  this  an  action 
at  law,  the  rulings  of  this  court  in  admitting 
evidence  would  be  subject  to  review,  but, 
this  being  a  chancery  cause,  a  different  rule 
prevails,  and  the  inquiry  here  is  whether  or 
not  the  competent  evidence  in  the  record, 
taken  in  connection  with  the  pleadings,  sus- 
tains the  decree  that  was  entered."  Sawyer 
V.  Campbell  (lU.  Sup.)  22  N.  E.  464, 

Under  these  authorities,  we  are  of  the  opin- 
ion that  tbe  unimportant  and  unsubstantial 
character  of  the  evidence  submitted  is  such 
that  the  whole  case  should  not  be  overturned 
by  reason  thereof.  It  is  apparent  that  the  prin- 
cipal findings  of  fraud  may  be  sustained  with- 
out this  evidence,  and  It  is  difficult  to  under- 
stand that  this  evidence  could  have  any  sub- 
stantial l>earing  upon  the  findings.  We  de- 
cline to  reverse  the  case  on  this  alleged  er- 
ror. 


What  we  have  said  in  the  last  paragraph 
as  to  the  practice  in  equity  in  not  reversing  a 
case  for  unsubstantial  errors,  where  It  is 
perfectly  clear  that  the  result  is  correct,  ap- 
plies to  several  errors  which  the  appellants 
have  urged,  and  which  we  do  not  purpose  to 
review  In  this  opinion. 

Again,  it  is  contended  by  the  appellants 
that  it  must  be  shown  that  the  fraud  was 
participated  in  by  the  assignee  and  by  the 
creditors.  As  before  remarked,  the  participa- 
tion in  the  fraud  by  the  assignee  was  found 
by  the  Jury,  and  while  tbe  evidence  is  not 
wholly  satisfactory  upon  that  finding,  we 
have  felt  that  we  are  not  in  a  position  to  dis- 
turb It  But  as  to  the  question  of  participa- 
tion by  the  assignee  and  the  creditors,  we 
note  section  229,  div.  5,  Comp.  St  Mont, 
which  is  as  follows:  "Sec.  229.  Every  con- 
veyance or  assignment,  in  writing  or  other- 
wise, of  any  estate  or  Interest  in  lands  or  in 
goods  in  action,  or  of  the  rents  or  profits 
thereof,  made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  other  persons  of 
their  lawful  suits,  damages,  forfeitures,  debts 
or  demands,  and  any  bond  or  other  evidences 
of  debt  given,  suits  commenced,  decrees  or 
Judgment  suffered,  with  the  like  intent  as 
against  the  person  hindered,  delayed,  or  de- 
frauded, slmll  be  void."  In  order  to  exclude 
from  the  operation  of  this  statute  a  purchas- 
ee  for  a  valuable  con^deration,  section  232  is 
as  follows:  "Sec.  232.  The  provisions  of  this 
chapter  siiall  not  be  construed  in  any  manner 
to  affect  or  Impair  the  title  of  a  purchaser 
for  a  valuable  consideration,  unless  It  shall 
api)ear  that  such  purcliaser  had  previous  no- 
tice of  the  fraudulent  intent  of  his  immedi- 
ate grantor  or  of  the  fraud  rendering  void 
the  title  of  such  grantor."  The  statutes  of 
the  state  of  New  York  upon  this  subject  are 
almost  identical  with  ours.  They  are  as  fol- 
lows: "Section  1.  Every  conveyance,  or  as- 
signment, in  writing  or  otherwise,  of  any  es- 
tate or  IntcJrest  in  lands,  or  ita  goods  or  things 
in  action,  or  of  any  rents  or  profits  issuing 
therefrom,  and  every  cliarge  upon  lands, 
goods,  or  things  in  action,  or  upon  the  rents 
or  profits  thereof,  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors  or  other 
per8<»is,  of  their  lawful  suits,  damages,  for^ 
f  eitnres,  debts  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suit  commenced, 
decree  or  Judgment  suffered,  with  the  like 
intent,  as  against  the  persons  so  hindered,  de- 
layed or  defrauded,  shall  be  void."  "Sec.  5. 
The  provisions  of  this  chapter  shall  not  be 
construed,  in  any  manner,  to  affect  or  Im- 
pair the  title  of  a  purchaser  for  a  valuable 
consideration,  unless  it  shall  appear,  that 
such  purchaser  bad  previous  notice  of  the 
fraudulent  intent  of  bis  immediate  grantor, 
or  of  the  fraud  rendering  void  the  title  of 
such  grantor."  4  Rev.  St  N.  Y.  (8th  Ed.)  pp. 
2502,  2593.  Upon  this  statute  the  court  of  ap- 
peals of  New  York  used  the  following  lan- 
guage: "I  conclude,  therefore,  that  the  Judge 
would  have  pronounced  the  assignment  void 
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bat  for  the  additional  fact  that  there  was  no 
fraud  Intended  by  the  assignee.  Having 
fonnd  that  fact  also,  he  held  the  assignment 
to  be  valid.  If  the  decision  turned,  as  It 
must  have  done,  upon  that  fact,  it  was  erro- 
neous In  point  of  law.  By  another  section  of 
the  statute  It  Is  declared  that  'the  provisions 
«f  this  chapter  shall  not  be  construed  in  any 
manner  to  afTect  or  impair  the  title  of  a  pnr- 
-cbaser  for  a  valuable  consideration,  unless  it 
shall  appear  that  sAch  purchaser  had  previ- 
ous notice  of  the  fraudulent  intent  of  his  im- 
mediate grantor  or  of  the  fraud  rendering 
void  the  title  of  such  grantor.'  2  Rev.  St.  p. 
137,  §  5.  I  tiave  no  doubt  that,  under  this 
statute,  the  grantee  In  a  conveyance  which  is 
fraudulenton  the  part  of  his  immediate  grant- 
or may  be  protected,  and  that  this  section 
does  not  refer  exclusively  to  derivative  and 
subsequent  conveyances  of  the  same  proper- 
ty. But  an  assignee  in  trust  for  the  benefit 
«f  creditors  is  not  'a  purchaser  for  a  valuable 
consideration,'  however  Innocent  he  may  be 
«f  participation  in  the  fraud  intended  by  the 
assignor.  The  uprightness  of  his  intentions, 
therefore,  will  not  uphold  the  instrument,  if 
It  would  otherwise  for  any  reason  be  adjudg- 
ed fraudulent  and  void."  Oriffln  v.  Mar- 
quardt,  17  N.  Y.  20.  See,  also,  the  following 
language  from  Rathbun  v.  Platner,  18  Barb. 
272:  "This  charge  cannot  be  sustained.  The 
substance  of  the  charge  is  that  it  matters  not 
how  fraudulent  may  have  Iteen  this  insolvent 
debtor's  intent  in  making  this  general  as- 
signment, if  his  assignees  are  only  free  from 
all  imputation  of  participating  in  his  fraudu- 
lent designs,  the  assignment  is  to  be  npheld. 
The  assignment  is  to  be  held  good,  notwith- 
standing this  debtor  may  lutve  made  it  with 
the  express  view  to  hinder,  delay,  and  de- 
fraud his  creditors,  if  the  Jury  are  only  sat- 
isfied that  the  trustees  whom  he  has  appoint- 
ed to  carry  oat  his  fraudulent  designs  are 
free  from  the  imputation  of  fraud  themselves. 
The  statute  declares  that  every  assignment, 
in  writing  or  otherwise,  of  any  estate  or  in- 
terest in  lands,  or  in  goods  or  things  in  ac- 
ticn,  etc.,  made  with  the  intent  to  Iilnder, 
delay,  or  defraud  creditors  or  other  persons 
of  their  lawful  suits,  damages,  forfeitures, 
del>ts,  or  demands,  etc.,  stiall  be  void.  2  Rev. 
8t  p.  187,  g  1.  The  statute  is  ttiat  every  as- 
signment made  with  such  intent  shall  be 
void.  It  was  h^d  by  Chancellor  Walworth, 
in  the  case  of  Banlc  v.  Atwater,  2  Paige,  54, 
that  a  voluntary  conveyance  made  by  a  debt- 
or with  the  intention  of  defrauding  his  cred- 
itors is  void,  altliough  the  voluntary  grantee 
was  not  privy  to  the  fraud;  and  Assistant 
Vice  Chancellor  Sandford,  in  discussing  Phil- 
lips' assignment  [Mead  v.  Fhllllps]  1  Sandf. 
Gil.  85,  wliich  was  a  general  assignment  in 
trust  for  the  Ijeneflt  of  creditors^  says:  'If 
PhUUim  made  it  with  the  intent  to  hinder, 
dday,  or  defraud  creditors,  it  is  void,  al- 
though his  assignees  were  perfectly  honest 
and  entirely  igrnorant  of  his  designs.'  Tntffl'- 
esis  thus  obtained  tbioogb  the  fraud  of  the 


debtor  cannot  be  sustained  upon  any  princi- 
ple known  to  the  law.  Haguenin  v.  Base- 
ley,  14  Ves.  289,  290;  [Hildreth  v.  Sands]  2 
Johns.  Ch.  42,  43.  Such  assignments  must 
be  made  in  good  faith,  or  they  cannot  be 
upheld.  Bussell  v.  Woodward,  10  Pick.  408; 
Burdick  v.  Post,  12  Barb.  168,  172.  Our  stat- 
ute of  frauds  pronounces  void  all  such  a»- 
Bignflients  which  are  made  with  the  Intent  to 
hinder,  delay,  or  defraud  creditors,  as  we 
have  already  seen.  The  statute  regards  the 
intent  with  which  the  act  was  committed. 
[Van  Nest  v.  Yoe]  1  Sandf.  Ch.  9,  10;  [Bur- 
dick V.  Post]  12  Barb.  172.  It  declares  v<rfd 
all  assignments  which  shall  be  made  with 
such  fraudulent  Intent.  [Van  Nest  v.  Yoe]  1 
Sandf.  Ch.  10.  Our  books  are  full  of  cases 
where  sales  have  been  declared  void  under 
the  statute  because  of  the  fraudulent  intent 
of  the  assignors  in  making  them.  Id.  There 
are  many  cases  where  the  late  chancellor  and 
▼ice  chancellor  have  set  aside  assignments 
made  by  Insolvent  debtors  in  trust  few  the 
benefit  of  creditors,  when  the  assig^nees  have 
been  perfectly  free  from  the"  imputation  of 
fraud;  and  it  has  been  the  settled  rule  in  all 
such  cases,  when  the  assignees  have  acted  in 
good  faith,  to  protect  and  ratify  their  sales 
and  acts  done  in  good  faith.  Barney  v. 
Griffin,  4  Sandf.  Oh.  552.  It  is  claimed  and 
insisted,  however,  that  the  case  stated  in  the 
charge  of  the  judge  is  governed  by  a  differ- 
ent principle,  inasmuch  as  the  assignees 
themselves  are  to  take  the  entire  avails  of 
the  assigned  property  to  pay  their  preferred 
debts,  and  consequently  there  will  not  in 
fact  be  any  trust  for  them  to  execute  for  the 
benefit  of  the  other  creditors  provided  for  in 
the  assignment,  and  that  the  case  falls  with- 
in the  principle  and  is  governed  by  the  rule 
of  Waterbury  v.  Sturtevant,  18  Wend.  353, 
where  a  debtor  had  conveyed  property  di- 
rectly to  his  creditor  in  payment  and  satis- 
faction of  a  bona  fide  debt,  and  the  court  up^ 
held  the  conveyance,  notwithstanding  it  was 
conveyed  by  the  debtor  with  intent  to  hin- 
der, delay,  and  defraud  other  creditors,  be- 
cause they  found  that  the  creditor  was  not  a 
party  to  the  fraud,  but  received  the  convey- 
ance in  good  faith,  in  payment  of  an  honest 
debt,  applying  the  general  rule  which  exists 
between  vendor  and  vendee,  mortgagor  and 
mortgagee,  pledgor  and  pledgee.  [Seals  v. 
Guernsey]  8  Johns.  348;  [Wickham  v.  Miller] 
12  Johns.  320;  [Jackson  v.  Terry]  13  Johns. 
471;  [Jackson  v.  Myers]  18  Johns.  425;  Coote, 
Mortg.  421;  Wood  v.  Dixie,  7  Q.  B.  892; 
Pickstock  V.  Lyster,  3  Maule  &  S.  371;  Hol- 
bird  V.  Anderson,  5  Term  R.  235.  That  rule 
lias  never  been  applied  to  a  case  like  the 
present,  so  far  as  my  acquaintance  with  the 
books  has  extended,  and  I  do  not  think  that 
any  case  can  be  found  where  this  rule  has 
been  applied  to  a  case  like  the  one  under 
consideration." 

Again,  in  the  later  case  of  Loos  v.  Wilkin- 
son (October,  1888),  we  find  the  following 
language:     "If  the  assignment  itself  is  for 
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any  reason  fraudnlent  and  Told,  it  may  be 
set  aside,  and  then  all  poww  of  tbe  assignee 
under  It  ceases.  An  innocent  assignee  may 
not  l>e  permitted  to  act  under  a  fraudulent 
assignment  The  provision  of  law  (3  Rev. 
St.,  7th  Ed.,  p.  2329)  tlmt  every  conveyance 
or  assignment  made  with  tbe  intent  to  liln- 
der,  delay,  or  defraud  creditors  is  void.  Is 
still  In  full  force  and  operation,  notwith- 
standing the  act  of  1858  and  the  various  acta 
relating  to  voluntary  assignments  for  the 
benefit  of  creditors.  It  may  be  tbat  in  a 
particular  case  an  honest  assigdee  may,  un- 
der the  acts  referred  to,  undo  all  the  fraudu- 
lent acts  of  the  assignor  preceding  and  at- 
tending the  assignment,  and  the  preparation 
of  tbe  schedules  under  it.  Yet,  If  tbe  assign- 
ment was  made  by  the  assignor  with  tbe 
fraudulent  Intent  condemned  by  the  statute, 
tbe  assignment  may  be  set  aside  at  the  suit 
of  judgment  crMitors,  and  all  powers  of  tbe 
assignee,  however  honest  be  may  be,  taken 
away.  In  assailing  a  voluntary  assignment 
for  tbe  benefit  of  creditors,  it  is  Important 
only  to  establish  the  fraudulent  intent  of  tbe 
assignor  (Starin  v.  Kelly,  88  N.  T.  418),  and 
when  that  has  been  established  the  assign- 
ment may  be  set  aside,  and  creditors  may 
then  pursue  their  remedies  and  procure  satr 
Isfaction  of  their  judgments  as  If  the  assign- 
ment bad  not  been  made."  110  N.  Y.  105, 18 
N.  E.  99.  See,  also,  Starin  v.  Kelly,  88  N. 
Y.  418.  See,  also,  .the  following  remark  by 
the  supreme  court  of  California:  "It  is  ob- 
vious, therefore,  that  tbe  question  upon 
which  the  case  must  turn  is  whether  tbe  con- 
veyance was  in  fraud  of  tbe  rights  of  tbe 
plaintiff  as  a  creditor.  This,  under  our  stat- 
ute, is  a  question  of  fact  (Civ.  Code,  i  3442); 
that  is  to  say,  a  question  of  intent.  And 
since  the  deed  was  without  consideration, 
the  intent  which  is  material  is  ilMt  of  tbe 
grantor.  It  is  immaterial  how  innocent  the 
gi-antee  was.  Lee  v.  Figg,  37  Cal.  336;  Peek 
V.  Peek,  77  Cal.  Ill,  10  Pac.  227;  Swartz  v. 
Hazlett,  8  Cal.  12a''  Judson  v.  Lyford,  84 
Cal.  508,  24  Pac.  286.  We  are  of  tbe  opinion 
that  our  statute,  as  we  have  recited  above, 
and  the  constructions  given  to  tbe  same  stat- 
ute by  courts  of  the  state  of  New  York,  is 
conclusive  upon  this  subject  A  general  as- 
signment for  the  benefit  of  creditors  is  not  a 
conveyance  to  a  purchaser  for  a  valuable 
consideration,  and  for  that  reason  the  fraud 
by  the  assignors  is  sufficient  to  avoid  the 
assignment  See  cases  last  cited;  also,  Far- 
rington  v.  Sexton,  43  Mich.  450,  5  N.  W.  654, 
and  Cbace  v.  Chapln,  130  Mass.  131. 

Again,  tbe  appellants  contend  that  tbe  se> 
cretion  of  the  assets  by  assignors  is  the  only 
ground  of  fraud  in  this  case,  and  that  such 
secretion  is  not  sufficient  to  avoid  tbe  asslgn- 
meut  Upon  this  point  tbey  cite  cases  hold- 
ing tli.it  the  application  by  tbe  assignors  of 
-wmfe  of  their  assets  to  debts,  which  applica- 
tion was  made  before  tbe  general  assignment, 
iras  not  fraud  sufficient  to  avoid  tbe  general  as- 
(lenment    But  that  is  not  at  all  this  case. 


The  assignment  purports  to  be  a  general  one  of 
all  the  property  of  the  assignors,  and  It  is  fai 
from  the  fact  tbat  tbe  secretion  of  tbe  assets  is 
the  only  evidence  of  fraud  relied  upon.  In 
this  case  the  secretion  of  tbe  assets  was 
not  wholly  for  the  purpose  of  paying  debts 
due  by  the  assignors,  but  such  secretion  was 
part  of  the  evidence  and  findings  showing 
fraudulent  intent  in  tbe  assignment 

Tbe  appellants  also  contend  tbat  there  was 
error  in  admitting  in  evidence,  upon  tbe  trial  of 
this  case,  the  Judgment  roll  in  tbe  money-de- 
mand action  of  tbe  bank  against  Oreenbood, 
Bohm  &  Co.  But  tbe  objection  which  tbey 
urge  in  this  court  was  not  made  in  tbe  court 
below,  by  reason  of  wbich  tbat  court  bad  nS 
opportunity  to  pass  upon  tbe  matters  whld^ 
are  now  urged. 

Appellants  also  contend  that  tbe  court  erred 
in  allowing  certain  amendments  to  the  plain- 
tiff's complaint.  We  have  examined  this  mat- 
ter, and  are  satisfied  tbat  there  was  no  abuse 
of  discretion  In  allowing  those  amendmoits.    , 

The  appellants  have  also  called  the  attention 
of  tfie  court  to  tbe  case  of  State  v.  Eighth  Judi- 
cial Dlst  Court,  14  Mont  577,  37  Pac.  968,  up- 
on the  question  of  the  appointment  of  a  recov- 
er In  the  case  at  bar.  That  case  is  wholly  dis- 
tinguished from  this  one,  as  a  readhig  of  the 
decision  will  make  apparent  That  case  was  a 
simple  money-demand  action,  with  an  attach- 
ment as  ancillary  thereto,  and  it  was  held 
that  tbe  statute  did  not  provide  for  a  rec^vor 
In  such  case.  The  case  at  bar  Is  an  equity 
action  seeking  the  equitable  relief  of  setting 
aside  an  assignment  alleged  to  be  fraudu- 
lent 

We  have  now  reviewed  all  of  the  errors 
which  were  relied  upon  by  the  appellants, 
and  which  we  regard  as  of  sufficient  import- 
ance to  demand  a  treatment  in  this  opinion. 
We  are  satisfied  that  there  is  nothing  in  tbe 
case  which  demands  Its  reversal.  We  will 
refrain,  at  the  close  of  this  long  discussion, 
from  giving  a  resume  of  the  various  findings 
of  tbe  jury,  upon  which  the  court  determined 
that  tbe  assignment  should  be  set  aside.  We 
refer  to  the  elaborate  statement  of  tbe  case 
preceding  this  opinion.  We  are  satisfied,  as 
was  the  district  court,  tbat  those  findings 
are  sufficient  to  set  aside  the  assignment  and 
we  are  also  satisfied  that  tbe  judgment  Al- 
tered by  the  district  court  was  correct.  The 
trial  In  that  court  was  a  long,  patient  and 
laboriouiB  one.  As  shown  above,  both  of 
tbe  learned  judges  of  that  court  presided, 
and,  as  they  Inform  us,  tbey  had  an  unusual- 
ly Intelligent  jury.  From  a  perusal  of  tbe 
findings  of  that  jury,  we  are  satisfied  as  to 
their  Intelligence  and  good  judgment  In- 
quiries Into  alleged  fraud  are  always  diffi- 
cult and  tedious.  We  cannot  but  conclude, 
upon  our  own  laborious  review  of  this  case, 
that  the  same  was  fairly  tried  and  the  re- 
sult fairly  reached.  Tbe  appellants  had  the 
benefit  of  an  array  of  counsel  drawn  from 
tbe  ranks  of  tbe  ablest  members  of  the  bar 
of  tbe  county.     They  presented  every  merit 
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An6  every  technicality  of  their  case.  We 
cannot  cloee  this  opinion  without  expressing 
our  appreciation  of  the  earnest  and  able  la- 
bora  of  all  the  counsel  engaged  in  this  case. 
No  diligence  and  no  learning  has  been  spared. 
Some  of  the  questions  Involved  were  first 
Impressions  In  this  Jurisdiction,  and  we  have 
felt  the  Importance  of  arriving  at  a  conclu- 
sion that  would  satisfy  ourselves.  '  It  Is  most 
gratifying  to  have  our  labors  lightened  by 
the  hlgb  order  of  learning  which  has  been 
exhibited  In  the  arguments  and  briefs  of 
(onnsA  We  are  satisfied  with  the  result  which 
we  have  reached,  and  therefore  order  that 
the  Judgment  as  rendered  and  entered  be  af- 
firmed. 

PEMBERTON,  O.  J«  coocutB.  HUNT,  X, 
having  tried  the  same  as  district  Judge,  does 
not  particli>ate  in  the  decision. 
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(Supreme  Court  of  Montana.    July  29, 1885.) 

EZWIUTOS—  APPOntTUBHT— QOAUnOLTIONS — Ap- 
PBAU— ReUAKD. 

Application  for  aroointment  as  executor 
having  been  denied,  under  Prob.  Prac.  Act, 
{  46,  dedarine  Incompetent  to  serve  as  executor 
one  who  is  abamt  from  or  resides  out  of  the 
■tate,  and  this  disqualification  havine  been  omit- 
ted by  Code  Civ.  Proc.  1805,  {  2401,  which  toolc 
effect  after  the  denial  of  the  application,  the 
case  will  be  remanded,  with  permission  to  make 
application  dependent  on  the  law  as  provided 
by  the  latter  section. 

Appeal  trom  district  court,  Yellowstone 
county;   Oeotge  R.  MUbum,  Judge. 

Application  by  M.  O.  Connors,  Jr.,  to  be 
appointed  executor  of  his  deceased  father's 
estate.  Application  denied  and  he  appeals. 
Case  remanded. 

Btrevell  &  Porter,  for  appellant 

PER  CURIAM.  This  Is  an  appeal  by  M. 
0.  Connors,  Jr.,  from  the  Judgment  of  the 
district  court  denying  his  application  fM  the 
issuance  of  letters  testamentary.  His  father, 
the  testator,  died  a  resident  of  the  state  of 
South  Dakota.  The  will  appointed  the  appli- 
cant executor.  The  decision  of  the  cowt 
was  made  under  the  authority  of  section  45, 
Prob.  Prac.  Act,  which  Is  as  follows:  "Sec. 
4S.  No  persMi  Is  competent  to  serve  as  execu- 
tor who  at  the  time  the  will  Is  admitted  to 
probate.  Is;  Plrst  •  •  •  Second.  •  •  • 
Third.  •  •  •  or  who  Is  absent  trom  or  re- 
sides out  of  the  state."  The  will  was  pro- 
bated In  South  Dalsota,  and  a  certified  copy 
of  the  proceedings  of  the  Dakota  court  pre- 
sented, with  the  application  tor  appointment 
in  Custer  county,  Mont  The  will  was  admit- 
ted to  probate  by  the  district  court  in  Cus- 
ter county;  but  the  appointment  of  the  appli- 
cant as  executor  was  denied.  This  Judgment 
was  made  Jime  4,  1886.  We  incline  to  the 
opinion  that  the  district  court  was  correct  in 
Its  judgment    But  we  refrain  from  a  dis- 


cussion or  a  decision  of  the  question,  for  the 
reason  that  it  appears  that  perhaps  the  ap- 
plicant has  been  placed  In  a  better  position 
by  virtue  of  the  provisions  of  section  2401  of 
the  Code  of  Civil  Procedure  of  1895,  which 
took  effect  on  July  1,  1895.  That  section 
treats  the  same  subject  as  section  45  of  the 
old  probate  practice  act  and.  In  reciting  the 
disqualifications  of  persons  to  act  as  execn- 
tor.  It  wholly  omits  the  provision  excluding 
an  applicant  "who  is  absent  from  or  resides 
out  of  the  state."  What  the  effect  of  that 
statute  may  be  we  do  not  now  decide,  as  It 
has  not  been  argued.  We  reserve  an  opinion. 
But  we  think  that  it  Is  better  that  whatever 
rights  appellant  may  have  should  be  decided 
upon  a  consideration  of  sold  section  2401. 
A  treatment  of  the  question  as  raised  by  the 
brief  would  be  wholly  valueless  as  a  preced- 
ent, for  the  reason  that  the  questicm  cannot 
arise  in  the  futura  It  would  be  valueless 
In  this  case,  for  the  reason  that  the  appU- 
cant  should  be  allowed  to  make  bis  applica- 
tion, and  contend  only  with  tbe  dlsabllitiee 
provided  In  the  Code  of  1895.  It  Is  therefore 
ordMed  that  this  case  be  remauded  to  the 
district  court  with  directions  to  dismiss  the 
application  for  appointment  as  executor, 
without  prejudice  to  the  making  of  a  new  ap- 
plication, dependent  upon  the  law  as  exist- 
ing after  July  1,  1805.  The  costs  of  this 
appeal  must  be  paid  by  the  applicant  Re- 
manded. 


OS  Hont.  479) 

WIGHT  V.  BOARD  OF  COM'RS  OP 
MEAGHER  COUNTY. 
(Supreme  Court  of  Montana.    July  28, 1885.) 
County  Survetor— Compbhbation. 
Under  Comp.  St  1887,  div.  5,  t  900,  re- 
quiring the  connty  surveyor  to  make  certain  sui^ 
veys,  and  providing  that  he  shall  be  paid  for 
his  services  $7  per  day  while  making  the  sur- 
vey, he  is  not  entitled  to  any  allowance  for  ex- 
penses, none  being  provided  by  the  statute,  es- 
pecially as  it  makes  provisions  for  expenses  io 
the  case  of  oth»  officers. 

Appeal  from  district  court  Meagher  coun- 
ty;  CYank  Henry,  Judge. 

Action  by  Richard  G.  Wight  against  the 
board  of  county  commissioners  of  Meagher 
county.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

The  appellant  brought  this  action  against 
the  board  of  county  commissioners  of 
Meagher  county  to  recover  for  certain  ex- 
I^nses  laid  out  by  him  while  making  a  sur- 
vey, as  county  surveyor,  upon  the  order  of 
the  county  commissioners.  The  s'.Jtute  In 
force  at  that  time  was  set-tlon  OCv»,  div.  5, 
Gen.  Laws  ((>>mplled  St  1887),  »i  follows: 
"Sec  900.  It  shall  be  the  duty  of  the  county 
surveyor,  by  himself  or  one  of  bis  deputies, 
to  'execute  any  survey  which  may  be  re' 
quired  by  any  court  upon  the  application  ot 
any  Individual  or  corporation,  and  shall  exe- 
cute any  survey  required  by  the  board  of 
county  commissioners.     He  shall  be  paid  for 
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his  services  seven  dollars  per  day  while 
making  the  survey,  the  amount,  In  the  first 
instance,  to  be  paid  by  the  person  or  cor- 
poration for  whose  benefit  the  survey  Is 
made,  and  In  the  other,  by  the  county  com- 
missioners, by  order  on  the  county  treasurer, 
^gainst  the  proper  fund."  The  plaintiff 
was  ordered  by  the  county  commissioners  to 
maice  a  survey.  The  commissioners  allowed 
blm,  under  this  statute,  $7  per  day.  He 
also  claimed  the  expense  for  a  team  for  five 
days  at  $2  a  day,  and  $8  board  of  team,  and 
$9.70  for  his  own  board  while  doing  the 
work.  These  items  of  expense  the  commis- 
sioners refused  to  pay.  Upon  the  trial,  the 
court  found  that  the  charges  for  expenses 
were  reasonable,  but  held  that  under  the 
law  (section  900,  supra)  there  was  no  au- 
thority for  paying  these  Items.  The  pialn- 
tUt  appeals  from  the  Judgment 

Thompson  &  Maddox,  for  appellant.  Henri 
J.  Haskell  and  Powell  Black,  for  respond- 
ent 

DH  WITT,  J.  (after  stating  the  facts).  It 
la  to  be  observed  in  the  text  writers  and 
the  decided  cases  that  the  courts  have  held 
very  closely  to  the  rule  tliat  when  a  cwlain 
compensation  Is  allowed'  by  statute  there  Is 
no  authority  for  allowing  anything  beyond 
the  provisions  of  the  statute.  It  is  said  by 
the  United  States  supreme  court,  in  the  case 
of  U.  8.  V.  Shields,  153  U.  S.  88,  14  Sup. 
Ct.  735:  "Fees  allowed  to  public  officers 
are  matters  of  strict  law,  depending  upon 
the  very  provisions  of  the  statute.  They  are 
not  open  to  equitable  construction  by  the 
courts,  nor  to  any  discretionary  action  on 
the  part  of  the  officials."  We  find  the  fol- 
lowing in  Mechem's  Public  Offices  and  Offi- 
cers: "Sec.  856.  No  compensation  can  be 
recovered  unless  provided  by  law.  Unless, 
therefore,  compensation  is  by  law  attached 
to  the  office,  none  can  be  recovered.  A  per- 
son who  accepts  an  office  to  which  no  com- 
pensation is  attached  is  presumed  to  under- 
take to  serve  gratuitously,  and  he  cannot  re- 
cov»  anything  upon  the  ground  of  an  im- 
plied contract  to  pay  what  the  service  is 
worth.  The  rule  is  otherwise  where  a  per- 
son undertakes  to  render  s^vlce  for  a  mu- 
nicipal corporation,  not  as  a  public  officer, 
but  as  Its  private  agent  In  such  a  case,  he 
may  recover  the  reasonable  value."  Also 
the  same  work,  see  section  862,  note  5,  as 
follows:  "It  is  a  well-settled  rule  that  a 
person  accepting  a  public  office  with  a  fixed 
salary  is  bound  to  perform  the  duties  of  the 
office  for  the  salary.  He  cannot  legally 
claim  additional  compensation  for  the  dis- 
charge of  these  duties,  even  though  the  sal- 
ary may  be  a  very  Inadequate  remuneration 
for  the  services.  Nor  does  it  alter  the  case 
that  by  subsequent  statutes  or  ordinances 
his  duties  are  increased  and  not  his  salary. 
His  undertaking  is  to  perform  the  duties 
of  his  office,  whatever  they  may  be,  from 


time  to  time  during  his  continuance  in  oOice, 
for  the  compensation  stipulated,  whether 
these  duties  be  diminished  or  Increased. 
Whenever  he  considers  the  compensation  In- 
adequate, he  is  at  lit>erty  to  resign.  Evans 
V.  Inhabitants  of  City  of  Trenton,  24  N.  J. 
liSw,  764,  citing  Andrews  v.  U.  S.,  2  Story, 
202,  Fed.  Cas.  No,  381;  People  v.  Supervi- 
sors of  aty  &  County  of  New  York,  1  Hill, 
362;  Busslec  v.  Pray,  7  Serg.  &  B.  447." 
The  supreme  court  of  Wisconsin  says, 
through  Dixon,  O.  J.:  "Officers  take  their 
offices  cum  onere,  and  services  required  of 
them  by  law  for  which  they  are  not  specific- 
ally paid  must  be  considered  compensated 
by  the  fees  allowed  for  other  services.  This 
principle  is  well  settled,  as  will  be  seen  by 
examination  of  the  several  authorities  cited 
to  this  point  by  counsel  for  the  defendant 
But  in  this  case  the  plalntifC  was  not  with- 
out specific  compensation  in  the  form  of  fees 
expressly  given  by  statute  for  the  services 
rendered  by  him,  and  for  the  performance  of 
which  he  has  charged  and  obtained  judg- 
ment against  the  county  for  several  sums 
beyond  the  statutory  allowances.  The  sums 
charged  were  for  personal  expenses,  hotel 
bills,  railroad  fare,  team  hire,  etc.,  while 
traveling  to  serve  criminal  process,  '  for 
which  the  statute  says  10  cents  per  mile 
shall  be  paid.  Rev.  St  c.  133,  f  1,  subd.  27; 
2  Tayl.  St  p.  1514,  subd.  27.  Those  charges 
were  wrong,  and  it  was  wrong  for  the  cir- 
cuit court  to  allow  them,  and  the  judgment 
appealed  from  Is  erroneous.  Where  a  stat- 
ute gives  a  fee  to  the  sheriff  or  other  officer 
for  the  service  of  process,  and  there  Is  noth- 
ing in  the  same  or  some  other  statute  show- 
ing a  different  intention,  the  fee  so  given  Is 
the  sole  compensation  to  the  officer  for  the 
performance  of  the  service,  and  no  other  or 
further  can  be  charged  or  obtained.  This 
principle  has  been  directly  affirmed  by  the 
decisions  of  this  court  in  Massing  v.  State, 
14  Wis.  502;  Jones  v.  Supervisors,  Id.  510; 
and  Tenney  v.  State,  27  Wis.  387.  And  in 
such  case  the  board  of  supervisors  have 
no  authority  to  make  extra  allowances  to  the 
officer,  even  though  they  should  be  of  opin- 
ion that  he  ought  to  have  them.  This  has 
been  determined  in  several  of  the  adjudged 
cases  cited  by  counsel  for  the  defendant" 
Crocker  v.  Supervisors,  35  Wis.  286.  The 
same  court,. in  a  later  case,  said:  "It  was 
held  in  Crocker  v.  Supervisors,  35  Wis.  284, 
that  'officers  take  their  offices  cum  onere, 
and  services  required  of  them  by  law,  for 
which  they  are  not  specifically  paid,  must 
be  considered  compensated  by  the  fees  al- 
lowed for  other  services.'  That  rule  is  sus- 
tained by  several  other  adjudications  of  this 
court  cited  in  the  opinion  in  that  case  by 
Chief  Justice  Dixon.  The  rule  is  applicable 
to  a  case  like  this,  where  the  claim  is  for  ex- 
penses incurred  by  the  officer  in  the  dis- 
charge of  bis  official  duties  instead  of  offi- 
cial services.  Indeed,  the  claim  in  Crocker 
v.  Supervisors  was  for  expenses  and  dls- 
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barsements  by  a.  sheriff  In  the  execution  of 
process.  Hence,  the  claim  of  the  plaintiff 
Is  not  valid  unless  there  Is  some  statute  re- 
quiring or  authorizing  the  county  board  to 
reimburse  his  expenses  for  fuel  and  station- 
ery. We  are  referred  to  no  such  statute. 
On  the  contrary,  the  statute  (Rev.  St  p.  238, 
{  (jC9,  subsec.  7)  confers  upon  the  county 
board  power  to  provide  fuel  and  stationery 
for  certain  county  officers,  necessary  for  the 
discharge  of  their  official  business.  The 
county  surveyor  is  not  named  as  one  of 
these  officers.  'Ezpresslo  unius  est  ezcluslo 
alterios.'  If  there  Is  any  other  provision  of 
statute  which  empowers  the  board  to  maJse 
such  provisions  for  the  county  surveyor, 
there  Is  none  which  makes  It  the  duty  of  the 
I>oard  to  do  so.  The  fact  that  the  county 
furnished  the  plaintiff  an  office  in  the  court- 
house cannot  Impose  upon  it  the  obligation 
to  provide  fuel  and  stationery  to  be  used  In 
it"  Towsley  v.  Ozaukee  Co.,  18  N.  W.  840. 
The  appellant  has  not  cited  us  to  authori- 
ties which  take  a  view  of  this  subject  differ- 
ent from  those  which  we  have  above  quoted. 
He  cites  numerous  authorities  to  the  effect 
tliat  the  law  must  be  construed  reasonably, 
and  the  law  must  not  be  held  to  require  im- 
possibilities, and  that  the  legislature  must 
be  presumed  not  to  have  Intended  that 
which  Is  against  reason.  But  we  have  no 
means  of  knowing  that  the  legislature  con- 
sidered It  against  reason  that  $7  a  day 
would  compensate  a  surveyor  for  his  serv- 
ice^  and  pay  his  expenses.  The  legislature 
said  that  he  should  receive  $7  a  day  for  his 
services.  They  do  not  say  that  he  should 
receive  any  additional  amount  for  expenses 
in  performing  these  services.  It  is  to  be 
noted  tliat  there  are  very  many  provisions 
in  the  statute  allowing  county  and  state  offi- 
cers certain  items  of  expense,  and,  as  re- 
marked in  the  last  Wisconsin  case  cited, 
there  seems  to  be  room  for  the  application 
of  the  rule,  "Expressio  unius  est  exdusio  al- 
terlus."  The  legislature  provide  in  detail 
for  what  they  consider  the  proper  ex- 
penses of  certain  officers,  but  In  the  case  of 
a  county  surveyor  they  give  him  simply 
a  per  diem  In  gross,  and,  for  all  that  Is  be- 
fore us,  it  was  the  opinion  of  the  legisla- 
ture that  the  surveyor  could  pay  his  ex- 
penses and  leave  a  reasonable  mai^gin  of 
profit  to  himself  for  his  services.  It  may  be 
that  this  compensation  of  $7  Is  inadequate, 
but  we  are  of  the  opinion  that  It  is  not  for 
us  to  so  determine,  when  the  legislature 
seems  to  have  determined  otherwise.  This 
decision  Is  not  important  as  a  precedent  for 
the  future,  for  the  reason  that  Pol.  C!ode 
1895,  i  4659,  provides  in  detail  what  fees  and 
expenses  shall  be  allowed  to  a  county  sur- 
veyor. If  the  old  law  were  such  that  it  did 
not  provide  sufficient  compensation  for  the 
services  arid  expenses,  the  county  surveyor 
could  appeal  to  the  legislature,  and  have  the 
matter  put  upon  a  fair  and  reasonable  basis. 
Whether  that  is  even  done  by  Pol.  Code 
v.4lF.no.8— 18 


1895,  we  do  not  know,  as  we  are  not  the 
Judges  of  that  subject  It  Is  an  extremely 
dangerous  precedent  for  a  court  to  go  out- 
side of  the  statute  on  the  question  of  fees 
and  allowances  of  officers  for  the  perform- 
ance of  their  duties.  While  it  may  be  that 
this  declsicm  is  a  hardship  upon  the  county 
surveyor,  we  believe  it  is  upon  the  safe  side 
of  construction,  and  that  the  remedy,  if  any 
there  should  be,  must  be  sought  from  the 
legislature.    The  Judgment  Is  affirmed. 

PEMBBRTON,  0.  J.,  and  HUNT,  J.,  con- 
cur. 


(16  Mont.  4S1) 
KELLET  T.  FOURTH  OP  JULY  MIN.  CO. 
(Supreme  Court  of  Montana.    July  29, 18^.) 

MlHIKO — INJURT    TO    EmPI/OTB— SaFB    F1.ACB    TO 

Work— Pbomwe  to  Remedy. 

1.  Where  a  miner  is  engaged  in  running  a 
tunnel,  drilling  and  blastingr  from  its  face,  the 
employer  is  bound  to  furnish  a  safe  place  for 
work,  by  using  proper  precautions  to  prevent 
the  falling  of  the  roof  of  that  jjart  of  the  tun- 
nel already  created,  ftnd  by  keeping  the  floor 
BO  free  from  debris  as  not  to  obstruct  his  escape 
in  case  of  accident. 

2.  Where  a  miner  engaged  in  running  a 
tunnel  calls  the  attention  or  the  employer  to  the 
accumulation  of  debris  on  the  floor  behind  him, 
and  the  master  promises  to  remove  it,  the  miner 
is  not  guilty  of  contributory  negligence  in  re- 
maining at  work,  notwithstanding  his  danger 
in  case  of  the  roof  falling  was  increased  by  such 
accumulation,  for  such  time  after  the  promise  as 
was  reasonable  to  allow  for  its  fulfillment;  dan- 
ger of  the  roof's  caving  not  being  obvious,  and 
the  miner  being  free  from  apprehension  by  rea- 
son of  the  assurance  of  the  employer,  who  had 
charge  of  looking  after  the  roof,  and  was  an  ex- 
perienced man  in  such  business,  that  the  roof 
was  safe. 

Appeal  from  district  court  Lewis  &  Clarke 
county;  W.  H.  Hunt  Judga 

Action    by   Charles    Kelley    against   the 
Fourth  of  July  Mining  Company  tot  injuries   . 
received  in  defendant's  employ.     Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

This  is  an  action  for  damages  for  personal 
injuries.  The  plaintiff  is  a  miner,  and  al- 
leges substantially  in  his  complaint  that  on 
the  27th  day  of  May,  1891,  he  was  actually 
engaged  and  employed  by  the  defendant, 
which  is  a  corporation,  in  mining  in  a  tuund 
in  its  mine;  that  he  was  employed  in  drill- 
ing, blasting,  and  running  said  tunnel  in  said 
mine;  that  It  was  the  duty  of  said  d^endant 
to  furnish  and  sufficiently  and  safely  timber 
said  tunnel,  so  as  to  properly,  support  the 
roof  and  sides  thereof;  that  It  was  the  duty 
of  the  said  defendant  at  the  same  time,  to 
keep  the  said  tunnel  free  from  all  debris, 
dirt,  rock,  and  accumulation  of  material  or 
matter,  so  as  to  render  egress  and  ingress 
in  and  out  of  said  tunnel  easy  and  safe,  so 
that  any  one  could  pass  without  obstruction 
from  the  point  where  plaintiff  was  working 
in  said  tunnel  to  the  mouth  thereof.  It  is  al- 
leged that  defendant  negligently  failed  to  so 
safely  timber  said  tunnel,  or  to  keep  the 
same  free  of  debris,  rock,  .and  dirt  an<I  other 
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matter,  which  accumulated  therein,  between 
where  plaintiff  was  working  and  mining  and 
the  mouth  thereof.  It  Is  alleged  that  defend- 
ant had  negligently  permitted  said  tunnel  to 
become  obstructed  with  a  large  amount  of 
rocl£,  dirt,  and  matter,  at  a  point  therein  be- 
tween where  plaintiff  was  working  and  the 
mouth  thereof,  which  rendered  egress  and 
escape  therefrom  in  case  of  accident  difficult 
and  dangerous;  and  that  defendant  had  no- 
tice of  the  condition  of  said  tunnel.  It  is  al- 
leged that,  by  reason  of  these  wrongful  and 
negligent  acts  and  omissions  of  the  defend- 
ant, the  said  tnnnel,  on  the  27th  day  of  May, 
1891,  caved  in,  and  the  roof  thereof  fell  upon 
the  plaintUT,  at  a  point  near  where  he  was 
working;  and  that,  by  reason  of  the  accu- 
mulation of  said  rock,  dirt,  and  material 
therein,  he  was  prevented  from  escaping 
therefrom;  that  he  was  caught  and  crushed, 
while  attempting  to  escape  from  said  tunnel, 
on  the  pile  of  rock,  dhrt,  debris,  and  matter 
which  defendant  bad  wrongfully  and  negli- 
gently permitted  to  accumulate  therein,  by 
the  dirt,  rock,  and  material  which  fell  up- 
on him  from  the  roof  thereof.  Plaintiff  al- 
leged that  he  was  without  fault  or  negli- 
gence in  the  premises;  that  he  was  per- 
manently Injured,  and  rendered  helpless  for 
life  thereby;  and  claims  damages  in  the 
sum  of  $50,000.  The  answer  denies  the  al- 
legations of  the  complaint  as  to  negligence, 
and  alleges  that  It  was  the  duty  of  the  plain- 
tiff and  his  fellow  servants  to  properly  tim- 
ber the  tunnel,  and  that  the  tunnel  caved  in 
by  reason  of  the  negligence  of  the  plaintiff 
and  his  fellow  servants  in  timbering  the 
same,  and  that  the  plaintiff  knew  at  the  time 
of  the  accident  that  the  tunnel  was  obstruct- 
ed by  debris,  rock,  dirt,  etc.,  as  alleged  tn 
the- complaint,  as  well  as  the  condition  of  the 
timbers  in  said  tunnel.  The  replication  de- 
nies the  new  matter  pleaded  In  the  answer, 
and  alleges  a  promise  on  the  part  of  the 
foreman  of  the  defendant  to  remove  the 
debris,  rock,  and  dirt  from  the  tunnel,  made 
prior  to  the  accident.  The  evidence  of  the 
plaintiff  Is,  substantially,  that  he  was  em- 
ployed to  work  in  the  mine  of  the  defendant 
In  the  early  part  of  April,  1891;  that  be  ccm- 
tinued  to  work  there  as  a  miner  until  be 
was  injured,  on  the  27tb  day  of  May;  that 
he  was  employed  in  running  the  tunnel  or 
drift  on  the  100-foot  level;  he  was  engaged 
in  drilling  and  blasting  in  the  face  of  the 
tunnel;  he  assisted  In  extending  the  tunnel 
more  than  100  feet  in  length;  that  he  threw 
the  rock  he  blasted  from  the  face  of  the 
tunnel  behind  him;  that  he  never  removed 
any  of  this  rock  from  the  tunnel;  that  he 
was  never  asked  to  take  this  rock  out  of 
the  tunnel;  his  work  was  exclusively  drill- 
ing and  blasting;  that  this  rock  blasted  from 
the  face  of  the  tunnel  and  thrown  behind 
him  was  removed  by  another  man;  that,  the 
afternoon  before  the  accident,  he  called  the 
attention  of  the  foreman,  John  Sheehan,  to 
the  accumulation  of  rock,  dirt,  and  debris  In 


the  tunnel ;<  that  he  told  the  foreman  "it  was 
getting  pretty  rocky  to  crawl  over  that  pile 
of  rock,— that  a  man  had  to  get  down  on  his 
bands  and  knees  and  scratch  the  dirt  away 
first";  that  he  asked  the  foreman  when  he 
was  going  to  remove  it;  that  the  foreman 
said  he  would  remove  It  "the  following  morn- 
ing, as  soon  as  he  could  get  the  carman  off 
the  200-foot  level,  where  he  was  working"; 
that  the  foreman  did  not  remove  this  debris, 
as  promised;  that,  the  day  before  the  acci- 
dent, he  had  put  a  stull  In  the  tunnd;  that 
he  put  the  stull  in  under  the  directions  of 
the  foreman;  that,  after  it  was  put  In,  the 
foreman  examined  It  with  a  two-handed 
striking  hammer;  that  the  foreman  was  in 
the  habit  of  coming  around  and  examining 
the  work  every  afternoon,  and,  if  anything 
was  wrong,  "he  would  tell  you";  that,  bef<we 
putting  In  the  stull,  the  dirt  and  sand  were 
dropping  from  the  roof;  that  he  called  the 
attention  of  the  foreman  to  this,  and  asked 
that  it  be  timbered;  that  he  asked  the  fore- 
man if  it  was  safe;  that  the  for^nan  said  It 
"was  perfectly  safe,  and  when  It  needed  tim- 
bering he  would  attend  to  It;  he  was  there, 
and  knew  his  business;  he  had  been  a  tim- 
ber man  in  the  Moulton  for  five  years";  that 
he  took  his  assurance,  and  had  no  appre- 
hension of  danger  whatever;  that  thereafter 
the  foreman  caused  two  half  sets  of  timbers 
to  be  placed  in  the  tunnel;  this  was  done 
before  the  stull  was  put  In;  that  the  fore- 
man sent  a  man  (who  was  carman,  and 
doing  whatevM  they  put  him  at)  to  put  In 
these  two  half  sets,  and  directed  witness  to 
assist;  that  he  had  done  no  timbering  in  the 
mine,  himself,  prior  to  this;  that,  when  he 
went  into  the  tunnel  to  work,  on  the  morn- 
ing of  the  accident  and  while  throw- 
ing back  the  dirt  and  rock  blasted  from  tne 
face  the  afternoon  previous  thereto,  he  heard 
the  timbers  "creaking,"  and  noticed  fine  dirt 
falling  from  the  roof;  be  made  a  "jump"  to 
get  out.  and  "landed"  on  this  pile  of  dirt 
behind  him,  and  was  caught  by  the  falling 
dirt  and  timbers,  and  Injured,  as  alleged  in 
the  complaint  He  testifies  that  he  was  hired 
and  paid  by  John  Sheehan,  the  foreman; 
that  Sheehan  was  the  only  person  in  control 
at  the  mine;  that  Sheehan  received  orders 
from  no  person  at  the  mine;  that  he  had  full 
control  of  the  mine;  that  none  of  the  mem- 
bers of  the  defendant  corporation  were  at 
the  mine  until  after  he  was  hurt;  that  the 
entire  work  was  done  as  Sheehan  directed; 
he  hired  and  imid  off  all  the  men.  The  evi- 
dence of  John  Sheehan,  foreman  of  the 
mine,  contradicts  that  of  the  plabitlff  In 
most  particulars.  But  that  he  had  entire 
control  and  management  of  the  mine  Is  not 
disputed.  The  two  half  sets  of  timbers, 
mentioned  in  plaintiff's  evidence  as  having 
been  put  In  the  tunnel,  did  not.ftiU  at  the 
time  of  the  accident  The  stull,  for  some  rea- 
son, gave  way,  and  the  roof,  which  was  sup- 
ported by  It  fell  upon  the  plaintiff.  There 
is  evidence,  pro  and  con,  as  to  whether  the 
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stoll.  If  properly  put  in,  ■  was  sufficient  to 
support  the  roof;  wiietlier  tlie  roof  sliould 
iiare  been  supported  by  ottier  timbers;  and 
as  to  whether  it  was  properly  placed  in  the 
tunnel;  as  well  as  to  whose  duty  it  was  to 
timber  the  mine.  Any  further  statement  of 
the  evidence  necessary  to  be  made  will  be 
found  in  the  opinion.  No  question  is  raised 
as  to  the  extent  of  the  injuries  sustained  by 
plaintisr.  It  is  not  claimed  that  the  dam- 
ages awarded  by  the  jury  are  excessive.  The 
case  was  tried  to  a  jury,  who  rendered  a  ver- 
dict for  plaintiff  In  the  sum  of  $15,Q0a  From 
the  Judgment,  and  order  denying  a  new  trial, 
defendant  appeals. 

Thos.  C.  Bach,  for  appellant  O.  B.  No- 
lan and  T.  J.  Walsh,  for  respondent 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  In  this  case,  the  court  Instructed  the 
jury  that  "it  was  the  duty  of  the  defend- 
ant to  adopt  all  reasonable  means  and  pre- 
cautions to  provide  a  safe  place  for  the 
plaintiff  in  which  to  prosecute  his  work." 
The  defendant  assigns  this  as  error.  Ckiun- 
sel  for  the  defendant  contends  that,  while 
this  instruction  states  the  law  in  ordinary 
cases,  it  is  not  applicable  to  this  case.  His 
contention  is  that  the  plaintiff  was  not  work- 
ing in  a  place,  but  was  working  in  the 
creation  of  a  place.  The  evidence  in  this 
rase  Is  that  the  plaintiff  was  employed,  at 
the  time  of  the  accident  in  running  a  tun- 
nel in  defendant's  mine.  He  was  doing  this 
work  under  the  immediate  supervision  and 
direction  of  John  Sheehan,  the  foreman  and 
manager  of  the  mine.  Sheehan  was  not 
working  in  the  mine  with  plaintiff.  The 
plaintiff  was  not  engaged  in  creating  a 
place,  on  his  own  Judgment  and  at  his  own 
risk.  He  assumed  the  risks  naturally  at- 
tendant upon  driving  the  tunnel.  It  was  the 
duty  of  defendant  to  keep  that  part  of  the 
tunnel  or  place  already  created  safe,  ■  by 
whatever  reasonable  means  were  necessary. 
If  the  plaintiff  had  been  injured  while  in  the 
actual  work  of  drilling  or  blasting  in  the  face 
of  the  tunnel  he  was  driving,  he  may  have 
had  no  claim  on  the  defendant  for  damages; 
for  these  were  risks  be  assumed  as  a  miner. 
But  he  did  not  assume  the  risk  of  defend- 
ant's failure  to  keep  that  part  of  the  tunnel 
or  place  already  created  reasonably  safe 
and  secure.  For  instance:  If  a  stone  or 
material  blasted  or  dug  from  the  tunnel 
by  plaintiff  should  have  been  blown  against, 
or  should  have  fallen  upon,  him,  be  would 
Iiare  had  no  remedy  against  defendant  for  any 
injury  sustained  thereby.  This  is  a  risk 
belonging  to  his  employment,  and  which  he 
assumed.  But  be  did  not,  by  bis  employ- 
ment as  a  miner  in  driving  the  tunnel,  as- 
sume the  risk  of  the  failure  of  the  defendant 
to  take  such  reasonable  precautions  as  were 
requisite  to  prevent  the  caving  and  falling 
of  the  roof  of  that  part  of  the  tunnel  al- 
ready created,  upon  him,  while  engaged  in 


bis  work.  Nor  did  be  assu/ue  the  risk  of 
the  failure  of  the  defendant  to  keep  the 
floor  of  the  tunnel  so  free  from  rock  and 
debris  as  not  to  materially  hinder  or  ob- 
struct his  escape  from  ills  place  of  work. 
In  case  of  accident  such  as  occurred  in 
this  case,  or  might  occur  by  premature 
or  unexpected  explosions  of  the  dangerous 
materials  he  was  using  in  bis  work.  He  as- 
sumed the  risks  incident  to  the  work  in 
front  of  him,  and  not  the  risks  of  defend- 
ant's failure  to  pr<^>erly  care  for  that  part 
of  the  tunnel  or  place  betiind  him,  which 
he  had  completed,  and  turned  over  to  the 
care  and  control  of  the  defendant.  The  au- 
thorities cited  by  defendant's  couns^,.  we 
think,  are  not  applicable  to  the  case  at  bar. 
The  conditions  and  facts  in  the  cases  cited 
are  dissimilar  from  those  of  this  case.  We 
do  not  think  the  plaintiff,  at  the  time  he 
was  injured,  was  engaged  in  creating  a 
place,  or  rendering  a  dangerous  place  safe, 
within  the  meaning  of  the  cases  cited  by  de- 
fendant's counsel.  In  Railway  Oo.  v.  Jarvi,  3 
C.  C.  A.  433,  53  Fed.  67,  the  court  says: 
"It  Is  the  duty  of  the  employer  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  in  which  his  employ^  may  perform 
his  services."  This  was  a  case  in  which  a 
miner  was  suing  for  injuries  sustained  In 
a  mine  by  reason  of  a  failure  on  the  part 
of  the  employer  to  provide  a  "safe  place" 
to  work.  The  decision  is  a  late  one,  having 
been  rendered  in  October,  1882.  It  collates 
a  large  number  of  authorities,  and  contains 
an  able  and  exhaustive  discussion  of  the 
law  governing  this  class  of  cases.  We  think 
it  clear,  beyond  question,  that  it  was  the 
duty  of  the  defendant  in  this  case  to  pro- 
vide a  reasonably  safe  place  for  the  plain- 
tiff to  work  in.  To  hold  otherwise  would  not 
be  in  accordance  with  authority,  souud  put>- 
llc  policy,  or  Justice.  Cunningham  v.  Rail- 
way Co.  (Utah)  7  Pac.  795;  Beeson  v.  Min- 
ing Co.,  57  Cal.  20;  Coal  Co.  v.  Wombacher, 
134  111.  57,  24  N.  E.  627;  Coal  Co.  v.  Hood, 
77  111.  6S.  See,  also,  authorities  cited  in 
Railway  Co.  t.  Jarvi,  supra;  Mather  v. 
RUlston,  156  U.  S.  391,  15  Sup.  Ct  464.  The 
cases  cited  above  are  those  in  which  dam- 
ages were  sought  to  be  recovered  for  In- 
juries sustained  In  mines.  They  might  be 
multiplied  many  times.  They  all  hold  it  to 
be  the  duty  of  the  employer  to  provide  a 
reasonably  safe  place  in  which  the  employ^ . 
may  perform  his  service,  and  a  failure  to 
do  so  actionable  negligence. 

Counsel  for  defendant  contends  that  the 
evidence  shows  that  the  plaintiff  so  far  con- 
tributed, by  his  own  negligence,  to  his  in- 
juries, as  to  defeat  his  right  of  recovery  In 
this  case.  The  plaintiff  testifies  that  he  as- 
sisted in  putting  the  timbers  in  the  mine,  by 
direction  of  Sheehan;  that  he  had  not  done 
any  tlml>erlug  In  the  mine  before;  that  his 
business  was  blasting  and  drilling  in  the  face 
of  the  tunnel;  that,  when  he  asked  Shee- 
han if  he  did  not  think  the  mine  needed 
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timbering,  Sheehan  said  he  would  attend  to 
that,  that  he  was  there  and  knew  his  busi- 
ness, haying  been  timberman  In  the  Moulton 
for  five  years.  Afterwards,  Sheehan  sent 
the  carman,  who  was  employed  at  odd  jobs 
as  well  as  running  the  car,  to  assist  in  put- 
ting in  the  timbers.  After  this,  plaintiff  and 
his  partner  put  In  the  stuU.  This  was  put 
In  under  the  directions  of  Sheehan.  On  the 
part  of  defendant,  there  is  evidence  that  it 
was  part  of  plaintiff's  duty  to  timber  the 
miuei.  This  la  disputed.  It  nowhere  appears 
that  plaintiff,  or  his  working  partner,  or  the 
carman,  understood  timbering.  Whether  the 
«tull  was  properly  placed  In  the  mine  is  a 
disputed  question.  Nor  Is  it  shown  that  the 
stull,  if  properly  put  in,  was  sufficient  to 
support  the  roof;  at  least,  it  is  a  disputed 
matter.  It  Is  a  mooted  questloi)  whether 
the  mine  should  not  hare  been  protected  by 
full  sets  of  timbers,  or,  at  least,  other  kind 
of  timbers,  at  the  place  where  the  accident 
■occurred.  The  evidence  shows  that  the 
other  timbers  put  in  near  the  stuU  did  not 
fall  when  it  did.  Nor  is  it  improbable  that 
the  stull  was  displaced  by  the  blasts  of  the 
afternoon  before  the  accident.  Plaintiff  tes- 
tifies that,  after  the  stull  was  put  In,  Shee- 
han came  into  the  mine  and  tested  It  with  a 
two-handed  hammer.  This,  Sheehan  denies. 
.Sheehan  says,  in  his  testimony,  that  he  did 
not  examine  the  timbers  or  stull  particular- 
ly; be  Just  glanced  at  them  as  he  passed  by; 
that  he  Just  held  up  his  candle  and  looked 
at  the  stull  as  he  went  through.  From  this 
evidence,  it  appears  that  defendant  did  not 
use  proper  care  in  procuring  competent  men 
to  timber  the  mine;  that  Sheehan,  defend- 
ant's manager,  was  guilty  of  negligence  in 
not  properly  Inspecting  these  timbers  after 
they  were  put  in  the  mine.  In  Railway  Co. 
V.  Jarvl,  supra,  it  is  said:  "Of  the  master 
is  required  a  care  and  diligence  In  the  prep- 
aration and  subsequent  inspection  of  such  a 
place  as  a  room  in  a  mine  that  Is  not,  in  the 
first  instance,  demanded  of  the  servant  Hie 
former  must  watch.  Inspect,  end  care  for  the 
slopes  through  which  and  in  which  the  serv- 
ants work,  as  a  person  charged  with  the  duty 
of  keeping  them  reasonably  safe  would  do." 
Witness  Donan,  a  miner  of  considerable  ex- 
perience, says  that  the  tunnel,  according  to 
the  rules  of  careful  mining,  should  have  been 
timbered  every  four  feet,  with  full  sets  of 
timbers,  on  account  of  the  character  of  the 
rock  and  ground  in  the  tunnel.  This,  of 
■course,  was  not  done.  He  says  the  tunnel 
was  not  sufllclently  timbered  to  hold  the 
roof.  Sheehan,  himself,  testifies  that  the 
roof  and  sides  were  "drummy,"  by  which  he 
-evidently  means  not  solid  and  strong.  We 
think  the  evidence  was  sufficient  to  warrant 
the  Jury  in  believing  that  the  mine  was  not 
sufficiently  timbered  to  prevent  caving,  and 
that  defendant  did  not  use  proper  care  in  se- 
lecting competent  timbermen  to  do  the  work. 
Plaintiff  testifies  that,  as  to  the  mine  being 
«afely   and   sufflclentlx   timbered,    he   took 


Sheehan's  assurarnce  that  It  was  safe,  and 
had  no  apprehension  whatever.  As  to  the 
timbering  of  the  mine,  the  most  that  can  be 
charged  as  negligence  on  the  part  of  the 
plaintiff  is  that  he  did  not  properly  put  in 
the  stull.  But  the  evidence  Is  not  conclu- 
sive, by  any  means,  that  the  cave  occurred 
on  account  of  the  stull  being  improperly 
placed.  It  Is  not  an  illegitimate  inference, 
from  the  evidence,  that  the  cave  would  have 
occurred  however  well  the  stull  might  have 
been  put  In.  It  Is  a  fair  Inference  from  the 
evidence  that  the  stull  was  not  sufficient  to 
support  the  roof  of  the  mine,  and  that  the 
cave  occurred  for  want  of  sufficient  timber- 
ing. And  It  may  not  be  Improper,  In  this 
connection,  to  remark  that  the  evidence  dis- 
closes the  fact  that  Sheehan  stated  that  his 
Instructions  were  to  run  the  mine  with  as 
little  expense  as  possible.  Certainly,  the  evi- 
dence does  not  disclose  any  extravagance  in 
placing  timbers  In  the  mine,  or  in  securing 
competent  men  to  do  the  work.  We  do  not 
think  the  evidence  discloses  such  contribu- 
tory negligence  on  the  part  of  plaintiff  as  to 
defeat  his  right  to  recover,  as  contended  by 
defendant. 

The  court  instructed  the  Jury  as  follows: 
"If  yon  find  from  the  evidence  that  the 
danger  of  the  [dace  in  which  the  plainUff 
was  working  was  increased  by  reason  of  the 
accumulation  of  roclc  in  the  drift  behind 
him.  In  excess  of  what  would  ordinarily  ac- 
cumulate In  the  conduct  of  the  business 
properly  managed  (if  you  find  that  there 
was  such  accumulation  in  the  drift);  and 
you  further  find  that  he  called  the  attention 
of  the  foreman  to  the  amassing  of  such 
rock  and  debris,  and  requested  him  to  have 
the  same  removed,  and  the  foreman  express- 
ly promised  to  do  so,— the  plaintiff  was  Jus- 
tified in  continuing  at  work,  notwithstanding 
his  danger  was  increased  by  such  accumu- 
lation, for  such  period  of  time  after  the 
promise  as  it  would  be  reasonable  to  allow 
for  its  performance;  and,  for  any  Injury  suf- 
fered within  any  period  which  would  not 
preclude  the  reasonable  expectation  that  the 
promise  might  be  kept,  he  may  recover." 
Counsel  for  defendant  assigns  the  giving 
of  this  Instruction  as  error,  and  claims  that 
it  Is  In  conflict  with  the  views  of  this  court 
as  expressed  In  McAndrews  v.  Ballway  Co. 
(Mont.)  39  Pac.  85.  The  instmction  under 
consideration  is  In  harmony  with  the  law  as 
declared  by  the  supreme  court  In  Hough  v. 
Railway  Co.,  100  U.  S.  213.  In  McAn- 
drews V.  Ballway  Co.,  supra,  this  court  said: 
"But  this  rule  Is  a  qualified  one.  If  the 
machinery  is  not  only  defective,  but  so  ob- 
viously dangerous  that  no  ordinarily  pru- 
dent man  would  assume  the  risk  of  using 
it,  and  the  employ^  does  use  it,  knowing  its 
absolutely  and  obviously  dangerous  condi- 
tion, and  the  dangers  of  using  it,  the  master 
Is  not  liable,  notwithstanding  the  promise  to 
remedy  the  defect.  This  qualification  to  the 
rule  is  well  stated  in  Ballway  Co.  v.  Watson, 
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114  Ind.  20,  14  N.  E.  721,  and  15  N.  E.  824, 
In  the  following  language:  'Where  an  em- 
ployg  Irjiows  that  the  danger  is  great  and 
Immediate,  such  as  a  reasonably  prudent 
man  trould  not  assume,  be  cannot  recover  for 
an  injury,  even  though  he  remained  in  tbe 
employer's  service  in  reliance  upon  the  lat- 
ter's  promise  to  remedy  the  defects  which 
produced  the  danger.' "  The  facts  of  tbe 
case  at  bar  widely  distinguish  it  from  the 
McAudrewa  Case.  McAndrews  was  using 
a  car  which  he  knew  to  be  absolutely  and 
obviously  dangerous.  He  not  only  used  it 
for  a  long  time,  i^nowing  its  dangerous  con- 
dition, but,  at  the  time  he  was  Injured  by 
the  car,  be  was  using  it  in  a  reckless  man- 
ner. Under  such  circumstances,  we  held 
he  could  not  rely  or  recover  upon  the  prom- 
ise of  tbe  foreman  to  get  a  new  car.  -  In  this 
case,  there  is  no  evidence  or  pretense  that 
the  danger  of  the  mine  caving  at  the  time 
of  tbe  accident  was  obvious,  absolute,  or  im- 
mediate, and  that  plaintiff  knew  of  such 
danger,  or  that  a  reasonably  intelligent  and 
prudent  man,  under  like  circumstances, 
would  have  apprehended  such  danger  to 
himself.  Tbe  plaintiff  testifies  that  tbe  as- 
surances of  Staeehan  as  to  the  safety  of  the 
mine  were  such  tiiat  "he  apprehended  no 
danger  whatever.  Under  such  circumstan- 
ces, by  relying  upon  tbe  express  promise  of 
Sbeehan  to  remove  tbe  debris  from  the  tun- 
nel, and  continuing  at  work  for  a  reasonably 
Eufflcient  time  for  tbe  performance  of  such 
promise,  he  was  not  guilty  of  such  contribu- 
tory negligence  as  to  defeat  bis  right  of 
recovery.  We  do  not  think,  therefore,  that 
tbe  court  erred,  under  such  circumstances, 
in  instructing  tbe  Jury  that,  "for  any  injury 
suffered  within  any  period  which  would  not 
preclude  the  reasonable  expectation  that  the 
promise  might  be  kept,  he  [plaintiff]  may  re- 
cover." In  view  of  the  facts,  we  think  the 
ioatmction  properly  declared  the  law.  In 
Railway  Co.  v.  Jarvi,  supra,  it  is  said: 
"The  degrees  of  care  required  of  the  master 
and  servant  also  differ,  because  defects  in 
a  piece  of  machinery  or  in  the  roof  of  a 
mine  that  to  the  eye  of  a  competent  in- 
spector, such  as  the  master  employs,  por- 
tend unnecessary  and  unreasonable  risks  and 
great  danger,  may  have  no  such  significance 
to  a  laborer  or  miner  who  has  had  no  ex- 
perience in  watching  or  caring  for  machine- 
ry or  roofs  or  slopes  in  a  mine;  and  the 
latter  is  not  chargeable  with  contributory 
negligence  simply  because  he  sees  or  knows 
the  defects,  unless  a  reasonably  intelligent 
and  prudent  man  would,  under  like  circum- 
stances, have  known  or  apprehended  the 
risks  which  those  defects  indicate.  The  dan- 
gers, and  not  the  defects  merely,  must  have 
been  so  obvious  and  threatening  that  a  rea- 
sonably prudent  man  would  have  avoided 
them,  in  wder  to  charge  the  servant  with 
contributory  negligence."  And  see  authori- 
ties cited  in  that  case.  Counsel  for  the  de- 
fendant Insists  tliat  the  instruction  should 


have  been  in  accordance  with  tlte  modified 
rule  laid  down  in  the  McAndrews  Case. 
But,  as  we  have  seen,  there  was  no  evidence 
in  the  case  calling  for  this  modification.  Nor 
does  the  record  disclose  that  counsel  sought 
in  any  way  to  have  the  instruction  modified. 
In  this  respect  or  any  other,  by  the  court  We 
do  not  think  the  instruction  could  be  held  to 
be  erroneous  because  it  did  not  state  all  the 
law,  or  all  the  law  under  all  circumstances 
and  every  state  of  facts,  and  because  it  was 
not  modified  so  as  to  meet  all  circumstances 
and  questions  of  fact,  especially  where  the 
other  instructions  fully  cover  the  law  of  the 
case.  Grant  v.  Vamey,  (Colo.  Sup.)  40  Pac. 
771;  Sbnmward  t.  Johnson  (Tex.  Sup.)  17 
a  W.  398;  EIL  App.  Proc.  S  730.  Coun- 
sel for  defendant  contends  that  by  this  in- 
struction the  court  determined,  as  a  matter 
of  law,  that  the  plaintiff  was  Justified  la 
continuing  at  work  after  Sheehan's  promise 
to  remove  the  debris,  without  leaving  it  for 
tbe  Jury  to  determine  whether  be  was  Jus- 
tified in  so  doing,  uuder  ail  the  circumstan- 
ces. The  only  circumstances  and  facts  that 
would  have  rendered  it  ccxitributory  negli- 
gence for  him  to  remain  at  work  after  this 
promise  would  have  been  tbe  obviously  ab- 
solutely dangerous  condition  of  the  tunnel. 
As  we  have  said  before,  there  was  no  evi- 
dence of  such  condition  to  which  the  court 
could  have  called  the  Jury's  attention,  or 
submitted  to  the  Jury  for  consideration.  We 
are  unable  on  this  account  to  discover  any 
defect  or  error  in  the  instruction.  In  other 
instructions  the  court  plainly  told  the  Jury 
that  plaintiff  could  not  recover  if  the  evi* 
dence  showed  blm  to  be  guilty  of  contrib- 
utory negligence.  Upon  this  question,  the 
court  instructed  the  Jury  as  follows:  "A 
man  cannot  shut  his  eyes  to  a  fact,  he  can- 
not shut  bis  eyes  to  a  danger,  and  then 
ask  for  damages  for  an  injury  received  from 
that  danger."'  The  substance  of  this  In- 
struction is  repeated,  with  emphasis,  in  oth- 
er parts  of  the  charge  to  the  Jury.  The  in- 
structions of  the  court,  taken  as  a  whole, 
fully  and  fairly  stated  the  law  applicable  to 
the  case,  to  tbe  Jury.  We  do  not  discover 
that  they  were  conflicting  or  misleading  'in 
any  respect.  The  instructions  fully  stated 
tbe  law  of  negligence  to  the  Jury,  and,  we 
think,  were  remarliably  fair,  as  a  whole,  to 
the  defendant. 

We  do  not  think  it  necessary  or  profitable 
to  consider  in  detail  the  many  technical  ol>- 
Jections  to  the  instructions  raised  by  counsel 
for  the  defendant  Considering  the  whole 
case,  we  think  it  clearly  appears  that  Sbee- 
han was  the  vice  principal  of  the  defendant 
corporation.  He  employed  and  discharged 
the  employes.  He  supplied  the  mine  with 
materials  and  implements  for  its  develop- 
ment. He  had  full  control  of  the  property, 
the  employes,  tools,  materials,  and  complete 
charge  of  the  management  and  development 
of  the  mine.  No  officer  of  the  corporation, 
or  other  person  or  agent,  had  anything  to  do 
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with  It,  or  was  ever  present  at  the  mine.  Un- 
der such  circumstances,  it  cannot  be  disputed 
that  he  was  the  legal  representative  of  the 
defendant  corporation.  We  think  the  evi- 
dence shows  he  was  guilty  of  negligence  in 
not  sufficiently  timbering  the  tunnel  where 
plaintiff  was  working  and  received  his  in- 
juries, and  In  not  procuring  competent  tim- 
bermen  to  do  the  work.  He  was  guilty  of 
negligence  in  not  keeping  the  floor  of  the 
tunnel  so  free  from  debris  as  not  to  mate- 
rially delay,  hinder,  or  obstruct  escape  by 
plaiutift  from  the  place  of  his  work,  in  case 
of  accident.  Sheeban  being  the  vice  prin- 
cipal of  the  defendant,  his  negligence  was 
its  negligence;  and  it  is,  and  should  be, 
held  liable  for  whatever  iojurles  plaintiff 
sustained  by  reason  thereof.  The  Judgment 
and  order  appealed  from  are  affirmed.  Af- 
firmed. 

DeWITT,  J.,  concurs.  HUNT,  J.,  having 
tried  this  case  as  district  Judge,  did  not  par- 
ticipate in  this  dedsion. 


RECLAMATION  DIST.  NO.  807  v.  GLIDE. 

(Sac.  10.) 
(Supreme  Court  of  California.    July  31,  1895.) 
Reclamation    Assessmbnt  —  Appoktionhbnt — 
c0nc1.d8iveme8s. 
In  an  action  to  collect  a  reclamation  as- 
sessment, an  order  of  the  commissioners  appor^ 
tioning  the  assessment  is  not  conclusive  on  the 
legality    of   the    apportionment.      Reclamation 
Dlst.  No.  531  V.  Phillips  (Cal.)  3d  Pac.  630, 
followed.  • 

In  bank.  Appeal  from  superior  court,  Yo- 
lo county;  W.  H.  Grant,  Judge. 

Action  by  Reclamation  District  No.  307 
against  J.  H.  Glide  to  collect  an  assessment 
Judgment  was  rendered  for  defendant,  and 
plaintiff  appeala    Affirmed. 

McKune  &  George,  for  appellant  Arm- 
strong &  Bruner,  for  respondent. 

TEMPLE,  J.  This  action  was  brought  to 
collect  an  assessment  in  the  plaintiff  district. 
Plaintiff  appeals  from  the  Judgment.  In  its 
opening  brief  it  is  said:  "This  appeal  pre- 
sents for  decision  the  sole  question,  can  a 
court  at  such  a  trial,  on  evidence  concerning 
a  matter  of  Judgment  confided  by  the  statute 
to  a  board  of  commissioners,  set  aside  the 
Judgment  of  such  commissioners,  and  deter- 
mine that  they  erred  in  Judgment  in  appor- 
tioning the  assessment  among  the  several 
tracts  of  land  in  the  district?"  Reducing 
the  abstract  question  to  the  actual  controver- 
sy, and  applying  It  to  a  reclamation  district 
under  tlie  Code,  it  has  been  answered  adverse- 
ly to  the  appellant  iu  the  recent  case  of  Rec- 
lamation Dist  No.  531  V.  PhlUipB  (Cal.)  39 
Pac.  030.  The  Judgment  must  thwefore  be 
affirmed,  and  it  is  so  ordered. 

We  concur:  HARRISON,  J.;  GAROUT- 
TE,  J.;  VAN  FLEET,  J.;   McFARLAND,  J. 


aw  Cal.  303) 
STODDARD,    Collector,    v.    SUPERIOR 
COURT  OF  STANISLAUS  COUNTY 
et  al.     (S.  F.  U4.) 

(Supreme  Court  of  California.    July  31,  1S85.) 

Cbrtiohari— Ordbk  Grastino  Invunotios— 
Appeai* 
Under  Code  Civ.  Proc.  IS  1086,  1103, 
providing  that  certiorari  will  lie  when  there  is 
no  appeal,  nor  any  plain,  speedy,  and  adequate 
remedy,  certiorari  will  not  lie  to  review  an 
order  of  the  superior  court  staying  a  sale  of 
land,  pending  appeal  from  a  judgment,  on  the 
ground  that  an  appeal  from  the  order  would  not 
be  a  plain,  speedy,  and  adequate  remedy, 

In  bank. 

Certiorari  by  O.  R.  Stoddard,  collector,  to 
review  an  order  of  the  superior  court  of 
Stanislaus  coimty  granting  a  stay  pending 
appeal.  Demurrer  to  i)etition  sustained,  and 
proceeding  dismissed. 

E.  8.  Butterworth,  C.  O.  Wright  and  R. 
Percy  Wright,  for  petitioner.  0.  W.  Eastin, 
for  respondents. 

McFARLAND,  J.  This  is  an  application  of 
petitioner,  Stoddard,  for  a  writ  of  certiorari 
to  review  and  annul  an  order  of  the  superior 
court  restraining  petitioner  from  selling  cer- 
tain property;  and  it  has  l>een  submitted  up- 
on a  demurrer  of  the  respondents  to  the  peti- 
tion. 

The  demurrer  must  be  sustained.  Tlie  pe- 
tition shows  these  facts:  One  Underwood 
and  others  brought  an  action  In  the  said  su- 
perior court  against  the  petitioner  here,  Stod- 
dard, as  collector  of  the  Modesto  Irrigaticm 
District  for  a  perpetual  injunction  restrain- 
ing Stoddard  from  selling  certain  land  for 
delinquent  assessments  due  said  district  A 
temporary  restraining  .order  was  granted  by 
the  court;  but  upon  the  hearing,  a  flnai 
Judgment  was  rendered  in  said  action  in 
favor  of  Stoddard,  defendant  therein  and  pe- 
titioner here.  The  plaintiflls  in  said  action 
took  an  appeal  from  said  judgment  to  this 
court;  but  after  the  said  appeal  had  been 
taken,  the  court,  upon  plaintiff's  motion,  made 
an  order  enjoining  and  restraining  Stoddard 
from  selling  the  property  described  in  the 
complaint  during  the  pendency  of  the  appeal. 
It  is  this  last  order  that  petitioner  Stoddard 
seeks  to  have  reviewed  and  annulled  in  this 
present  proceeding,  upon  the  ground  tliat  said 
court  had  no  Jurisdiction  to  make  it  The  de- 
murrer is  upon  the  ground,  among  others, 
that  the  said  order  is  an  appealable  ord^, 
and  therefore  cannot  ije  reviewed  on  certior- 
ari. Petitioner,  in  his  brief,  does  not  contest 
the  proposition  that  the  order  is  appealable, 
either  as  an  order  made  after  final  Judgment 
or  as  an  order  granting  an  injunction.  He  di- 
rects his  argument  to  the  iwlnts  that  the 
court  had  no  Jurisdiction  to  make  the  order, 
and  that  an  appeal  would  not  be  a  plain, 
speedy,  and  adequate  remedy.  It  may  be 
readily  admitted  that  the  court  had  no  juris- 
diction to  make  the  order;   but  as  the  order 
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is  appealable,  certiorari  will  not  lie,  because  It 
lies  only  ■where  "there  is  no  appeal."  CJode 
CIf.  Proa  §  1068.  In  this  respect  It  differa 
from  mandamus  and  prohibition,  which  lie 
"in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
x>urse  of  law."  Sections  1086,  1103.  With 
respect  to  certiorari,  the  language  ot  the 
Code  is:  "When  •  •  •  there  is  no  appeal, 
nor  In  the  Judgment  of  the  court  any  plain, 
speedy  and  adequate  remedy."  Section  1068. 
In  Stuttmeister  v.  Superior  Court,  71  Cal.  322, 
12  I>ac.  270,  the  authorities  on  the  point  are 
collated;  and  it  was  there  declared  that: 
'"The  writ  [certiorari]  will  not  lie  when  there 
is  an  appeal  from  the  action  complained  of;" 
and,  "The  writ  Is  not  given  In  lieu  of  an  ap- 
peal, but  only  to  review  errors  in  excess  of 
Jurisdiction,  for  which  an  appeal  does  not 
lie."  See  cases  dted  in  opinion  of  Searls,  C; 
also,  In  re  McConnell,  74  Oal.  219,  15  Pac. 
746;  Hayne,  New  Trial  &  App.  $  307.  We 
have  been  referred  to  no  case  In  which  it  has 
been  held  that,  under  oar  Code,  a  writ  of  cer- 
tiorari will  He  to  reverse  an  appealable  order. 
That  the  appeal  does  not  afford  a  plain, 
speedy,  and  adequate  remedy  makes  no  dif- 
ference. The  provision  of  the  statute  gov- 
erns. The  demurrer  to  the  petition  is  sus- 
tained, and  the  proceedings  dismissed. 

We  concur:  TEMPLE,  J.;  HENSHAW,  J.; 
VAN  FLEET,  J.;  GAROUTTB,  J.;  HARRI- 
SON, J. 


aog  CaL  68) 

DREYFUS  V.  BADGER.    (No.  19,450.) 

(Supreme  Court  of  California.    July  11,  1895.) 

Patents — CoN  flio-tino   Claims— Estoppel — Col- 
lateral Attack. 

1.  One  wlio  has  taken  no  appeal  from  the 
action  of  the  United  States  land  deportment,  in 
canceling  his  declaratory  statement  to  pre-empt 
land,  and  who,  after  the  laud  had  lieen  listed  to 
the  state,  made  no  formal  objection  to  the  is- 
suance of  a  patent  to  another  under  a  dalm  that 
the  land  was  not  suitable  for  cultivation,  though 
he  had  also  made  application  therefor  to  the 
state,  has  no  status  from  which  to  hold  the  pat- 
entee as  his  trustee,  on  the  ground  that  the 
land  was  suitable  for  cultivation,  and  that  he 
and  not  the  patentee  has  been  in  possession  as 
required  by  law. 

2.  A  land  patent,  valid  on  its  face,  cannot 
he  collaterally  attacked  by  one  whose  only  claim 
to  tlie  land  is.  possession,  by  showing  that  the 
land  was  not  of  the  character  for  which  it  was 
patented. 

Department  2.  Appeal  from  superior  court, 
Santa  Barbara  county;  W.  B.  Cope,  Judge. 

Ejectment  by  Dreyfus,  as  executor, 
against  Badger.  Plaintiff  had  Judgment, 
and  defendant  appeals.     Affirmed. 

B.  T.  Thomas,  for  appellant  Richards  & 
Carrier,  for  respond'^nt 

McFARLAND,  J.  This  was  an  action  of 
ejectment,  in  which  Judgment  went  for 
plaintiff.  Defendant  appeals  from  the  Judg- 
ment and  from  an  order  denying  a  new 


trial.  The  land  in  contest  was  listed  to  the 
state  in  lieu  of  certain  school  land,  and  a 
patent  thereto  was  issued  by  the  state  to 
plaintiff's  testator  in  pursuance  of  a  certif- 
icate of  purchase  issued  to  one  C.F.Wilson. 
Wilson  filed  his  application  for  the  land  in 
the  state  land  office  on  December  31,  1886; 
his  application  was  approved  August  30, 
1889;  a  certificate  of  purchase  was  issued  to 
him  September  11,  1889;  he  assigned  his 
certificate  to  Isadore  Dreyfus  (respondent's 
testator)  on  October  28,  1889;  and  on  Feb- 
ruary 24,  1892,  the  state  of  California  Issued 
Its  patent  for  the  land  to  said  Isadore  Drey- 
fus. On  January  27,  1887,  appellant  who 
was  a  qualified  pre-emptor  residing  on  the 
land,  filed  In  the  local  United  States  land 
aSce  bis  declaratory  statement  of  his  Inten- 
tion to  pre-empt  said  land,  but,  prior  to  that, 
the  state  surveyor  general  had  made  appli- 
cation to  have  said  land  listed  to  the  state 
of  CJallfomla  in  Ilea  of  certain  other  land; 
and  on  or  abont  July  8,  1889,  the  said  ap- 
plication was  approved,  and  the  said  de- 
claratory statement  of  appelant  canceled. 
Appellant  did  not  appeal  from  the  order 
canceling  said  statement,  or  take  any  other 
proceeding  in  the  United  States  land  depart- 
ment; but,  on  the  other  hand,  appellant  on 
August  15, 1889,  made  application  to  the  sur- 
veyor general  of  California  to  purchase  said 
land  as  land  belonging  to  the  state,  which 
application  was  rejected  "on  account  of  the 
said  previous  application  of  said  C.  F.  Wil- 
son," and  also  upon  the  further  ground  that 
the  surveyor  general  had  not  received  In- 
formation that  the  land  had  been  listed.  It 
may  be  noticed  here  that  appellant's  said 
application  contained  the  statement  "that 
said  land  is  not  suitable  for  cultivation,  ex- 
cept only  small  porti<ms  thMeof  being  suita- 
ble for  that  purpose,"  but  he  avers  In  his 
pleadings  that  It  was  suitable  for  cultiva- 
tion. Appellant  took  no  step  in  the  state  land 
office  towards  having  a  contestover  bis  right 
to  purchase  said  land.  He  resided  on  the 
land,  and  Iiad  improvements  thereon.  He 
filed  in  this  action  an  answer  and  a  cross 
complaint,  and  In  the  latter.  In  which  he 
set  up  the  foregoing  facts,  he  prayed  that 
respondent  be  declared  to  be  a  trustee  of 
appellant  for  said  land,  and  that  he  convey 
the  same  to  appellant.  A  demurrer  to  the 
cross  complaint  was  sustained.  In  his  an- 
swer. In  addition  to  a  general  denial  and  the 
averment  of  the  facts  above  stated,  appel- 
lant averred  that  the  land  was  suitable  for 
cultivation,  and  that  neither  Wilson  nor 
Dreyfus  resided  on  the  land.  At  the  trial 
the  court  heard  some  evidence  as  to  the 
character  of  the  land,— that  Is,  whether  it 
was  suitable  for  cultivation,— and  then  In- 
structed the  Jury  that,  under  the  law,  it  was 
their  duty  to  find  a  verdict  for  respondent. 
Appellant  asked  two  Instructions, — one  gen- 
erally, to  the  effect  that  if  at  the  time  of 
Wilson's  application  the  land  was  suitable 
for  cultivation,  that  is.  If  more  than  one- 
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half  of  all  the  lega.1  Bnbdlrlslons  would, 
without  artlfldal  irrigation,  produce  ordi- 
nary crops,  etc.,  and  Wilson  was  not  an  ac- 
tual settler  on  the  land,  then  the  verdict 
Bhoald  be  for  appellant;  and  the  other  to 
the  effect  that  if  Wilson  made  a  false  affi- 
davit in  his  application,  as  to  the  land  being 
unsuitable  for  cultivation,  and  the  evidence 
showed  that  it  was  suitable  for  cultivation, 
and  Wilson  was  not  a  resident  on  the  land, 
but  that  appellant  was  such  resident  and 
otherwise  qualified  to  purchase,  then  the 
verdict  should  be  for  appellant  These  in- 
structions were  refused,  and  the  verdict 
was  for  resirandent 

A  reversal  of  the  Judgment  could  be  based 
only  upon  these  two  propositions,  or  one  of 
them:  (1)  That  upon  the  facts  averred  In 
the  cross  complaint  appellant  can  hold  re- 
spondent as  trustee  for  him  of  the  land  in 
contest;  (2)  that,  in  defense  to  the  action  of 
ejectment,  appellant  can  attack  respond- 
eot's  patent  collat»ally  by  showing  the 
character  of  the  land  in  contest  A  person 
seeking  to  have  a  patentee  of  land  declared 
his  trustee,  in  the  absence  of  any  contract 
between  the  parties,  must  connect  himself 
with  the  paramount  source  of  title,  and  also 
show  that  he  has  prosecuted  his  claim  with 
diligence.  Burling  v.  Thompklns,  77  Cal. 
257,  19  Pac.  428;  DoU  v.  Meador,  16  CaL 
295;  Damrell  v.  Meyer,  40  Cal.  166;  Kent- 
fleld  V.  Hayes,  57  Cal.  409;  Bank  v.  Hynes, 
50  Cal.  195;  O'Connor  v.  Frasher,  66  Cal. 
499;  Moore  v.  WUkinson,  13  CaL  478;  Chap- 
man V.  Quinn,  56  Cal.  266;  Buckley  v.  Howe, 
86  Cal.  596,  25  Pac.  132.  Nearly  all  the 
cases  cited  by  appellant  were  cases  whwe 
contests  as  to  the  right  to  purchase  had 
been  referred  by  the  land  department  to  the 
superior  court  under  section  3414  of  the  Po- 
litical Code,  or  where  each  party  had  In 
some  other  way  acquired  a  status.  In  Hol- 
linshead  v.  SImms,  61  Cal.  158,  the  court  dis- 
cusses mainly  the  alleged  fraudulent  acts  of 
one  Woods,  who  was  the  agent  of  HoUIns- 
head,  and  does  not  discuss  the  status  of 
SImms.  As  to  the  latter  it  is  merely  said, 
generally,  that  he  had  "the  right  as  against 
the  government  to  acquire  the  legal  title," 
and  that  SImms  was  not  "lacking  in  dili- 
gence In  the  assertion  of  his  rights."  If 
the  case  can  be  taken  as  having  been  de- 
cided with  the  status  of  SImms  fully  in 
view  and  thoroughly  considered.  It  Is  not  in 
accord  with  the  other  decisions,  or  with  the 
case  of  Burling  v.  Thompklns,  supra,  in 
which  it  is  referred  to.  In  the  case  at  bar 
appellant  has  no  status  as  claimant  of  the 
land  under  the  United  States  government 
After  his  declaratory  statement  h&d  been 
canceled  and  the  land  listed  to  the  state,  he 
took  no  appeal,  but  recognized  the  land  as 
state  land,  and  made  application  to  purchase 
it  from  the  state.  Neither  has  be  any  status 
as  claimant  of  the  premises  as  state  land. 
When  his  application  to  purchase  was  re- 
jected, he  took  no  step  to  contest  the  prior 


application  of  Wilson,  of  which  he  was  in- 
formed, but  slept  upon  whatever  rights  he 
may  have  had  tor  some  years  until  WlIS(Mi's 
application  had  progressed,  first  into  a  cer- 
tiflcate  of  purchase,  and  afterwards  Into  a 
patent  It  does  not  appear  that  be  was 
kept  in  ignorance  of  his  rights  by  any  fraud 
of  respondent  or  his  predecessor.  In  Kent- 
fleld  V,  Hayes,  67  Cal.  409,— a  case  very  sim- 
ilar to  the  one  at  bar,— It  was  expressly  held 
that  an  application  by  defendant  to  pur- 
chase the  land  in  contest  which  had  been 
presented  to  and  rejected  by  the  state  land 
department  did  not  give  him  a  status  from 
which  to  hold  the  patentee  as  his  trustee. 
2.  A  defendant  may  defeat  an  action  of 
ejectmoit  by  showing  that  plaintiff  has  no 
title.  But  where  a  patent,  regular  on  its 
face,  has  been  Issued  by  the  government 
(federal  or  state)  for  land  which  it  owns,  un- 
der a  law  providing  for  the  disposal  of  th« 
land  patented  upon  the  ascertainment  of  cer^ 
tain  facts,  the  officers  of  the  land  department 
of  the  government  have  Jurisdiction  to  deter- 
mine  such  facts,  and  the  issuance  of  a  pat- 
ent is,  upon  collateral  attadc,  a  conclusive 
declaration,  as  against  all  claiming  undor 
said  government,  that  the  facts  have  been 
found  In  favor  of  the  patentee.  "And  this 
rule  applies  to  the  determination  of  the  pax- 
ticular  character  of  the  land  which  Is  the  sub- 
ject of  the  patent."  This  was  expressly  held 
in  Gale  v.  Best,  78  Cal.  235,  20  Pac.  550, 
Where  we  alluded  to  the  authorities  at  some 
length,  and,  basing  our  conclusion  on  deci- 
sions of  the  supreme  court  of  the  United 
States  in  Refining  Co.  v.  Kemp,  104  U.  S. 
636,  Steel  v.  Refining  Co.,  106  U.  S.  447,  1 
Sup.  Ct  389,  and  French  v.  Fyan,  93  U.  S. 
169,  we  declared  the  law  to  be  as  above  stat- 
ed. It  would  be  useless  to  here  repeat  the 
views  there  expressed.  See,  also,  the  late 
case  of  Barden  v.  Railroad  Co.,  154  U.  S. 
288,  14  Sup.  Ct.  1030,  and  Irvine  v.  Tarbat 
105  CaL  237,  38  Pac.  896.  These  cases  In- 
volved patents  of  the  general  government; 
but,  upon  principle,  the  rale  applies  with 
equal  force  to  a  jAtent  of  the  state  govern- 
ment Moreovw,  it  has  been  so  expressly 
held  by  this  court  In  Doll  v.  Meador,  24  Cal. 
341,  where  it  was  decided  that  "the  patent  is 
the  record  of  the  state  that  the  land  was  sub- 
ject to  locaticHi  under  the  grant  of  the  United 
States,  and  has  been  located,"  and  in  Ah 
Yew  V.  Choate,  Id.  562,  where  it  was  held 
that  the  patent  is  also  "a  record  of  the  Judg- 
ment of  the  state,  by  its  officers  duly  appoint- 
ed for  that  purpose,  that  the  conditions  and 
characteristics  of  the  land  were  not  such  as 
to  constitute  It  mineral  within  the  meaning 
of  the  provisions  of  the  statute,"  etc.  In  the 
case  at  bar  appellant  seeks  collaterally  to  as- 
sail respondent's  patent  by  showing  the  char- 
acter of  the  land.  The  law  provides  that  if 
the  land  be  suitable  for  cultivation,— that  is. 
If  each  40-acre  tract  will  produce  ordinary 
crops  without  artificial  irrigation,  etc.,— then 
It  is  to  be  sold  only  to  an  actual  settler.     The 
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respondent's  predecessor  sought  to  purchase 
the  land  upon  the  theory  that  It  was  not  suit- 
able for  cultivation,  and  made  an  affidavit 
that  It  was  not  so  suitable,  as  required  by 
statute.  Now,  the  contention  of  appellant  is 
that  he  may  show  the  patent  to  be  void  by 
showing  that  said  affidavit  was  false,  be- 
cause the  land  was  suitable  for  cultivation. 
But  this  he  may  not  do,  because  the  patent  Is 
conclusive  as  to  the  "conditions  and  charac- 
teristics of  the  land."  If  in  ejectment  the 
plaintiff  relies  on  a  iMitent,  It  is  a  defense  to 
show  that  the  patent  is  void  on  its  face,  or 
that  "there  la  no  law  which  authorlsses  such 
a  patent  undw  any  state  of  facts";  but  'if 
the  law  provides  that  those  parts  of  a  large 
body  of  lands  which  are  of  a  particular  char- 
acter shall  be'  disposed  of  in  a  certain  way, 
"then  the  land  department  has  Jurisdiction 
to  determine  the  character  of  any  part  there- 
of, and  a  patent  is  conclusive  evidence  that 
such  Jurisdiction  has  been  exercised."  Gale 
V.  Best,  supra.  And  8(^  in  the  case  at  bar, 
the  patent  is  conclusive  to  the  point  that  the 
land  was  of  such  character  as  not  to  be  suit- 
able for  cultivation  within  the  meaning  of 
the  law,  and  therefore  patentable  to  respond- 
ent. Otherwise,  the  possessor  of  a  patent 
would  have  no  muniment  of  title,  and  the 
evils  depicted  by  Mr.  Justice  Field  in  Steel 
V.  Refining  Co.,  supra,  would  ensue. 

Counsel  for  appellant  has  cited  some  cases 
where  it  has  been  held  that  evidence  was 
properly  allowed  on  the  point  whether  cer- 
tain land  was  swamp  or  overflowed  or  dry; 
but  it  is  v«ry  evident  that  questions  as  to 
swamp  lands  are  very  different  from  those 
arising  in  the  case  at  bar.  It  has  always 
been  held  that  the  act  of  congress  of  Septem- 
ber 28, 1850,  by  which  the  swamp  lands  were 
given  to  California  (and  the  other  states)  was 
a  grant  in  prsesentl,  and  at  Its  date  passed 
the  title  to  the  state,  although  it  also  pro- 
vided that  it  should  be  the  duty  of  the  sec- 
retary of  the  interior  to  afterwards  send  lists 
and  plats  of  snch  lands  to  the  governor  of 
the  state,  and  also,  at  the  latter's  request, 
issue  patents  of  such  lands  to  the  state. 
Wright  V.  Koseberry,  121  V.  S.  488,  7  Sup. 
Ct.  985.  As  the  title  passed  by  said  act  of 
1850  to  California  to  all  the  swamp  land 
within  her  borders,  she  was  not  compelled 
to  wait  for  the  platting  and  patenting  of  the 
same  by  the  land  department  of  the  general 
government;  and,  as  the  action  of  said  de- 
jiartment  was  tardy,  she  proceeded  herself 
to  assert  her  ownership  of  said  lands  by 
providing  for  their  survey  and  sale,  and  the 
Issue  of  patents  to  the  purchasers.  Wright 
T.  Roeeberry,  supra.  But  under  these  cir- 
cumstances it  happened  sometimes  that,  be- 
fore any  listing  to  the  state,  the  United 
States  and  the  state  each  issued  a  patent  for 
the  same  land  to  a  different  person,— the  for- 
mer upon  the  theory  that  it  was  dry  land 
and  bad  not  passed  to  the  state,  and  the  lat- 
ter upon  the  theory  that  it  was  swamp  and 
passed  to  her  by  the  said  act  of  1850,— or  pre- 


empt(»8  under  the  United  States  claimed 
against  patentees  of  the  state.  Nearly  all 
the  contests  about  swamp  lands  have  arisen 
in  this  way,— that  is,  between  those  who 
claimed  the  land  under  the  United  States  as 
dry  land,  and  those  who  claimed  It  under  the 
state  as  swamp  land;  and  in  snch  cases  the 
contestants  did  not  claim  under  the  same 
source  of  title,  imt  the  claim  of  each  was  hos- 
tile to  the  source  under  which  the  otner 
claimed.  If  the  land  was  swamp  the  title 
had  passed  to  the  state  In  1850,  and  a  patent 
for  the  same  land  afterwards  by  the  United 
States  was  as  worthless  as  a  conveyance  by 
A.  of  the  land  of  B.;  and  the  same  was  true 
of  a  i>atent  by  the  state  if  the  land  was  not 
swamp.  It  is  evident,  theref(xe,  that  the 
principle  of  the  conclusiveness  of  a  patent 
can  have  no  application  to  such  a  case;  for 
that  principle  applies  only  to  those  claiming 
under  the  government  which  issued  the  pat- 
ent,—nnder  the  same  source  of  title.  But,  of 
course,  the  land  department  of  one  govern- 
ment cannot  conclude  those  claiming  under 
the  other  government, — under  an  independent 
and  hostile  source  of  title.  And  in  such  a 
case  the  Mily  means  of  determining  the  con- 
troversy is  an  inquiry  into  the  character  of 
the  land.  And  that  means  was  properly  ap- 
plied in  Read  v.  Caruthers,  47  CaL  181,  and 
in  other  cases  cited.  Where,  however,  the 
United  States,  through  proper  officials,  had 
listed  or  patented  lands  to  the  state  as 
swamp,  then  subsequent  claimants  under  the 
United  States  were  concluded  from  showing 
that  the  land  was  not  swamp.  French  v. 
Fyan,  83  U.  8.  169;  Wright  v.  Rosebeny, 
supra. 
The  Judgment  and  order  are  affirmed. 

We  concur;    HBNSHAW,  X;  TEMPIiE,  J. 
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PEOPLE  V.  YOUNG.    (No.  21,155.) 

(Supreme  Court  of  California.    July  5,  1895.) 

Criminal    Law  —  Usb    or    Ixterpbetxb — 
Depositions. 

1.  Under  Code  Civ.  Proc.  §  1884,  providing 
that  an  interpreter  must  be  sworn  when  a  wit- 
ness does  not  understand  the  English  language, 
the  court  is  necessarily  vested  with  a  discre- 
tion which  is  not  abused  in  refusing  an  interpre- 
ter to  a  foreigner  charged  with  murder  who  ap- 
peared to  sufficiently  understand  the  language. 

2.  Defendant,  on  trial  for  murder,  asked 
for  a  commission  to  talce  testimony  in  Germany, 
to  show  that  the  father  and  sister  of  defendant 
died  insane,  and  that  defendant  is  subject  to 
epileptic  fits,  adding  in  his  affidavit  that  he 
verily  beUeved  that  said  witness  will  testify 
"that  they  believe  and  are  of  the  opinion  that 
the  defendant  is  of  unsound  mind.  The  peo- 
ple stipulated  as  a  fact  that  the  father  and  sis- 
ter of  defendant  died  insane.  The  evidence 
showed  that  defendant  had  been  a  resident  of 
the  state  for  the  seven  years  preceding  the  trial, 
and  had  but  one  epileptic  fit  in  that  time.  Bdd, 
under  Pen.  Code,  §  13.54,  providine  that  if  the 
court  is  satisfied  that  the  examination  of  an  ab- 
sent witness  is  necessary  an  order  for  a  com- 
mission must  issue,  that  the  court  was  justified 
in  refusing  to  order  a  commission. 
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3.  Defendant  cannot  challenge  the  panel 
because  tlie  names  of  two  jurors  were  not  found 
on  the  assessment  roll  for  the  preceding  years, 
when  they  were  excused  for  cause,  and  no  possi- 
ble harm  could  have  resulted  to  defendant  from 
their  names  being  placed  In  the  list. 

4.  Defendant  cannot  challenge  the  panel 
because  no  certified  list  of  trial  jurors,  as  provid- 
ed in  Code  Civ.  Proc.  I  208,  was  ever  placed  in 
the  possession  of  the  county  clerk,  it  appearing 
that  300  jurors  were  regularly  drawn,  their 
names  entered  on  >paper  by  the  clerk  of  the 
board  of  supervisors,  the  paper  placed  in  the 
possession  of  the  county  clerk,  and  the  names 
taken  from  this  paper  and  placed  in  the  jury- 
box,  when  the  clerk  of  the  county  and  of  the 
board  of  supervisors  was  the  same  person,  and 
offered  at  the  trial  to  attach  the  certificate. 

.  5.  An  elisor  may  be  appointed  when  it  ap- 
pears the  sheriff  and  coroner  are  both  disquali- 
fied. 

6.  It  is  not  error,  on  a. trial  for  murder,  to 
allow  a  witness  to  testify  that  defendant,  after 
his  arrest,  was  brought  in  the  presence  of  the 
wounded  man,  who  stated  that  a  purse  found 
on  defendant  was  deceased's,  and  that  defend- 
ant neither  affirmed  nor  denied  the  statement. 

In  bank.  Appeal  from  superior  court,  Mon- 
terey county;  N.  A.  Dom,  Judge. 

William  Young  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Wallace  M.  Pence,  for  (appellant  Atty. 
Gen.  Fitzgerald,  for  the  Pec^le. 

GAROUTTB,  J.  This  Is  an  appeal  from  a 
judgment  sentencing  the  appellant  to  sufCer 
the  death  penalty,  upon  a  conviction  for  mur- 
der, and  from  an  order  denying  bis. motion 
for  a  new  trial. 

1.  A  motion  was  made  to  set  aside  the  In- 
formation, upon  the  ground  that  the  defend- 
ant had  not  been  legally  committed  by  a  mag- 
istrate. In  support  of  the  motion,  the  de- 
fendant, Young,  presented  his  affidavit  to  the 
effect  that  be  was  a  native  of  Germany,  and 
bad  a  very  limited  knowledge  of  the  Eng- 
lish language;  that  he  did  not  know  or  imder- 
stand  that  he  bad  a  right  to  counsel  at  the 
preliminary  examination,  and  that  he  did  not 
bear  or  understand  the  magistrate  inform 
him  that  he  bad  such  right.  As  opposed  to 
the  motion,  the  prosecution  introduced  a  part 
of  the  record  of  the  proceedings  of  the  pre- 
liminary examination,  from  which  it  ap- 
peared that  the  defendant  was  fully  Infoi-med 
of  his  rights,  and  thereupon  stated  to  the 
committing  magistrate  that  he  desired  no 
counsel,  and  was  then  ready  to  have  the  ex- 
amination proceed.  The  answers  of  the  de- 
leudant  to  the  interrogatories  put  to  him  at 
the  time  by  the  magistrate  indicate  a  full 
comprehension  upon  his  part  of  the  nature 
and  character  of  the  proceedings  that  were 
about  to  take  place,  and  a  full  understanding 
of  the  facts,  at  the  time  he  declined  the  aid 
of  counsel.  Neither  did  the  trial  court  com- 
mit an  error  in  denying  his  application  for 
an  interpreter.  Under  section  1884  of  the 
Code  of  Civil  Procedure,  the  court  is  nec- 
essarily vested  with  a  discretion  In  granting 

,  or  refusing  such  an  application,  and  we  see 
no  abuse  of  that  discretion  in  this  case. 

2.  Appellant,  upon  affidavits,  asked  for  a 


commission  to  take  testimony  of  certain  wit- 
nesses residing  In  Berlin,  Germany.  In  such 
affidavits  it  was  proposed  to  show,  by  the  tes- 
timony of  said  witnesses,  "that  the  father  of 
defendant  was  insane,  was  confined  in  an. 
asylum  and  died  Insane;  that  his  sister  was 
subject  to  epileptic  fits,  and  died  insane;  and 
that  the  def«idant  is  subject  to  epileptic 
fits.  And  he  verily  believes  that  said  wit- 
nesses will  testify  that,  from  their  knowledge 
of  him,  his  conduct,  his  conversation  with 
them,  and  observation  of  bis  conduct,  that 
they  believe  and  are  of  the  opinion  that  he, 
defendant,  is  of  unsound  mind."  As  opposed 
to  the  Issuance  of  the  commission,  the  people 
stipulated  as  a  fact  "that  the  father  of  de- 
fendant was  insane;  was  confined  in  an  SL^y- 
lum  and  died  insane;  that  his  sister  was 
subject  to  epileptic  fits,  and  died  insane." 
And  thereupon  the  court  refused  to  issue  the  ' 
commission.  In  relation  to  Uie  issuance  of 
commissions,  section  1354  of  the  Penal  Code 
declares:  "If  the  court  to  whom  the  applica- 
tion is  made  is  satisfied  of  the  truth  of  the 
facts  stated,  and  that  the  examination  of  the 
witness  Is  necessary  to  the  attainment  of 
justice,  an  order  must  be  made  that  a  com- 
mission be  issued  to  take  testimony.  •  •  •" 
The  prosecution  admitted  all  that  the  ap- 
pellant desired  to  prove  as  to  the  mental 
condition  of  his  father  and  sister.  Hence, 
we  deem  the  object  and  purpose  of  a  commis- 
sion to  take  testimony  as  to  them  was  gone; 
and,  as  to  the  balance  of  the  showing  made, 
we  are  satisfied  the  trial  court  was  Justified 
in  holding  It  insufflcloit  We  think  the  court 
could  well  say  that  it  was  not  convinced 
that  the  examination  of  these  witnesses  was 
necessary  to  the  attainment  of  justice.  We 
think  this  true  for  many  reasons,  for  tlie 
showing  was  inherently  weak.  It  appears, 
by  other  portions  of  the  record,  that  the  ap- 
pellant had  been  a  resident  of  the  state  of 
California  for  seven  years  immediately  prior 
to  the  trial.  By  his  own  evidence,  he  had 
been  afflicted  with  but  one  epileptic  fit  In  this 
state.  Hence,  the  evidence  of  these  wit- 
nesses as  to  epileptic  fits  could  only  refer  to 
a  time  many  years  ago,  when  be  was  but  a 
youth,  and  he  appears  to  have  practically 
outgpx>wn  his  affliction  as  age  came  upon 
him.  As  to  the  remainder  of  the  showing, 
wherein  affiant  "believes  that  said  witnesses 
will  testify  that  •  •  *  he  is  of  unsound 
mind,"  we  think  the  court  was  right  In  re- 
jecting his  belief  upon  the  matter.  Some- 
thing more  than  his  mere  belief  as  to  what 
the  witnesses  would  testify  to  was  demand- 
ed. 

3.  The  appellant  challenged  the  panel  of 
trial  Jurors  upon  various  grounds.  The 
fact  that  the  names  of  two  of  the  Jurors 
upon  the  panel  were  not  found  upon  the  as- 
sessment roll  for  the  preceding  year  does  not 
Invalidate  the  panel.  That  fact  being  brought 
to  the  attention  of  the  coiut,  they  were  ex- 
cused for  cause,  and  no  possible  harm  could 
hare  resulted  to  appellant  by  the  mistake  of 
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the  board  of  8tii)erTlsor8  in  placing  their 
names  npon  the  list  of  Jurors  for  the  year. 
It  is  further  insisted  that  no  certified  list  of 
trial  Jurors,  as  provided  in  section  208  of  the 
Code  of  Civil  Procedure,  was  ever  placed 
in  the  possession  of  the  county  clerk.  It  ap- 
Iiears,  by  the  testimony  of  the  clerk  of  the 
board  of  supervisors,  that  300  trial  Jurors 
were  regularly  drawn,  under  the  order  of  the 
conrt,  to  serve  for  the  ensuing  year;  that 
these  names  were  entered  upon  a  piece  of 
paper  by  the  derk  of  said  board,  and  this 
paper  placed  In  the  iwssesslon  of  the  county 
clerk,  without  the  cerUflcate  contemplated 
by  the  statute;  and  from  this  paper  the 
names  were  taken  and  placed  in  the  trial  jnry 
box.  These  matters  all  came  under  the  per- 
sonal knowledge  of  the  witness,  and  he  far- 
ther testified  that  he  was  then  and  there 
ready  to  attach  to  the  list  the  certificate  re- 
quired. The  procedure  here  practiced  is  not 
a  commendable  one,  and  should  never  be  re- 
sorted to.  It  might  result  in  the  total  mis- 
carriage of  Justice;  but  in  this  case  we  see 
nothing  whatever  infringing  upon  appellant's 
rights.  There  is  no  question  but  that  th^ 
list  of  jurors,  as  drawn  by  the  board  of  super- 
visors, was  the  same  list  that  went  into  pos- 
session of  the  county  clerk,  and  from  which 
the  names  were  taken  and  placed  In  the  trial 
jury  box.  If  there  was  the  slightest  doubi 
as  to  the  identity  of  lue  list,  we  wooM  i>ot 
hesitate  a  moment  In  ordering  the  entire 
panel  set  aside;  but  there  is  no  such  doubt 
The  county  clerk  and  the  clerk  of  the  board 
of  supervisors  are  the  same.  Hence,  these 
facts  were  essentially  within  the  knowledge 
of  the  official  having  possession  of  the  uncer- 
tified list,  and  we  see  no  reason  why  he  conid 
not  now  attach  the  certificate  contemplated 
by  the  law  to  the  list  In  State  v.  Green- 
uian,  23  Minn.  200,  there  appeared  to  be  a 
doubt  as  to  the  Identity  of  the  list. 

4.  A  special  venire  was  challenged,  ujran 
the  ground  that  it  was  summoned  by  an  eli- 
sor, to  the  exclusion  of  the  sheriff  and  coron- 
er. Prom  extreme  caution,  the  district  attor- 
ney made  a  showing  which,  in  the  opinion 
of  the  court,  dfsqualifled  both  of  these  officers, 
and  for  that  reason  the  elisor  was  appoint- 
ed. There  is  no  error  in  this  action  of  the 
conrt. 

5.  The  appellant,  after  his  arrest,  was 
brought  Into  the  presence  of  the  wounded 
man,  and  a  conversation  then  occurred  be- 
tween the  deceased  and  a  witness,  as  to  the 
ownership  of  a  certain  purse  found  upon 
the  appellant  at  the  time  of  his  arrest.  This 
line  of  examination  is  claimed  to  be  error, 
bat  we  think  it  authorized  under  the  law. 
The  appellant  was  present  at  the  time,  in  a 
position  to  bear  and  see  all  that  occurred, 
and  neither  affirmed  nor  denied  the  state- 
ment of  the  deceased  to  the  effect  that  the 
purse  was  bis  property.  His  conduct  under 
the  circumstances.  Is  a  fact  to  which  the 
Jury  were  entitled.  People  v.  Mallon,  l(Xi 
Cal.  513,  37  Pac.  512.     It  might  be  further 


suggested,  in  answer  to  appellant's  claims 
that  this  evidence  was  all  the  evidence  of- 
fered at  the  trial,  as  to  the  ownership  of  the 
purse,  that  appellant's  own  admissions  placed 
the  possession  of  the  purse  In  the  deceased 
at  the  time  he  was  shot. 

6.  We  see  nothing  objectionable  in  the 
character  of  the  cross-examination  of  the  ap- 
pellant and  the  vordict  of  the  Jury  is  fully 
supported  by  the  evidence.  The  theory  of 
the  prosecutlcm  pointed  to  a  murder  for  the 
purpose  of  robbery.  The  theory  of  the  de- 
fense outlined  an  accidental  killing  by  de- 
fendant while  under  the  influence  of  liquor. 
These  two  theories  were  squarely  and  fair- 
ly presented  to  the  Jnry,  and  by  the  verdict 
the  Jurors  rejected  appellant's  defense  as 
one  not  true,  but  manufactured  for  the  oc- 
casion. This  defense  had  nothing  to  sup- 
port it  save  appellant's  own  testimony.  This 
the  jurors  disbelieved,  and  the  credibility  of 
his  evidence  was  a  matter  essentially  rest- 
ing with  them. 

7.  We  have  carefully  examined  the  law 
given  by  the  court  to  the  jury,  and  consider 
it  a  full  and  fair  charge,  when  considered  in 
connection  with  the  evidence.  We  see  noth- 
ing in  the  remaining  specifications  and  as- 
signments of  error  demanding  a  reversal  of 
the  Judgment  and  a  new  trial  of  the  case. 
For  the  foregoing  reasons,  it  Is  ordered  _that 
the  judgment  and  order  be  affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J.;  HARRISON,  J.;  VAN  FLEET,  J. 


(108  Cal.  IM) 
DIGGINS  V.  HARTSHORNS.  (No.  15,757.) 
(Supreme  Court  of  California.  July  10,  1895.) 
Evidence  —  Judicial  Notice— Pcbuc   Impuove- 

MEKTS— DeSCKIITIOS  OT  PROPERTT. 

1.  St  1858,  p.  56,  making  the  Van  Ness 
map  the  official  map  ot  San  Francisco,  does  not 
enable  the  court  to  ta.ke  judicial  uotice  of  the 
correct  location  on  the  ground  of  the  streets 
therein  platted. 

2.  St  1871-72,  p.  804,  authorising  the  board 
of  Buixjrvisors  to  order  the  improvements  of 
streets  of  San  Francisco  laid  down  on  the 
Brooks  and  Potter  map  "and"  the  Humphreys 
map,  does  not  require  that  the  street  to  be  im- 
proved be  laid  down  on  both  maps,  as  the  con- 
junction "and"  will  be  construed  as  a  disjunc- 
tive. 

3.  The  grading  of  Seventh  street  between 
B.  and  G.  streets  was  contracted  for.  On  the  offi- 
cial map  C.  street  intersected  Seventh  street  at 
right  angles.  The  true  location  of  C.  street  was 
in  dispute,  such  street  being  platted  on  some 
maps  as  thouRh  it  intersected  Seventh  street 
diagonally.  In  fixing  the  limits  of  the  work,  C. 
street  was  considered  as  crossing  Seventh  street 
diagonally.  JJeld  that,  in  an  action  to  enforce  an 
assessment  the  defense  that  the  work  was  not 
completed  as  contracted  for  could  not  ix-  raised, 
as  the  acceptunc-e  of  the  work  by  the  superin- 
tendent in  tlie  absence  of  an  appeal,  is  conclu- 
sive on  such  question. 

4.  Under  St.  1871-72,  p.  804,  providing  that 
the  expense  of  street  improvements  shall  be  as- 
sessed against  each  lot  the  lots  fronting  thereon 
being  assessed  in  proportion  to  their  frontage, 
if  the  frontage  of  the  lot  is  correctly  given  in 
the  assessment,  the  fact  that  the  interior  lines 
are  incorrect  is  immaterial,  as  the  owner  cannot 
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be  aggrieved  thereby,  the  depth  of  the  lot  not 
affecting  the  assessment. 

5.  In  a  suit  to  enforce  an  assessment  against 
a  corner  lot  for  a  street  improvement,  the  loca- 
tion of  one  of  the  streets  was  in  dispute, — one 
map  giving  it  as  intersecting  at  right  angles,  the 
other  as  intersecting  diagonally.  The  complaint, 
after  describing  the  lot  by  boundaries  com- 
mencing at  the  intersection  of  the  street,  added, 
"And  is  the  same  lot  shown  ns  lot  3"  on  the  as- 
sessment diagram,  which  showed  the  streets  as 
intersecting  diagonally.  Beld,  that  the  judgment 
should  describe  the  property  with  reference  to 
the  diagram,  and  not  merely  as  commencing  at 
the  intersection  of  the  street,  with  the  bounda- 
ries given  in  the  complaint. 

6.  An  action  to  foreclose  an  assessment  for 
a  street  improvement  is  properly  brought  in  the 
name  of  the  person  to  whom  it  is  assigned  as 
security,  and  who  is  authorized  by  the  assign- 
ment "to  demand,  sue  for,  settle,  and  com- 
promise" the  same. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Walter  H. 
Levy,  Judge. 

Action  by  A.  C.  DIgglns  against  B.  M. 
Hartshome  to  enforce  a  street  assessment. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.   AfUrmed. 

Boyd,  Fifield  &  Hoburg,  for  appellant  J. 
M.  Wood,  for  respondent 

HARRISON,  J.  Action  to  foreclose  the  Hen 
of  a  street  assessment  In  the  city  and  county 
of  San  Francisco.  Under  proceedings  prop- 
erly taken  therefor  by  the  board  of  supervis- 
ors of  the  city  and  county  of  San  Francisco, 
the  superintendent  of  streets  entered  into  a 
contract,  November  28,  1879,  with  Buckman, 
the  plaintiff's  assignor,  for  grading  Seventh 
street  from  the  northerly  line  of  Berry  street 
to  Channel  street,  and,  after  the  work  had 
been  completed  to  his  satisfaction,  Issnea  an 
assessment  therefor.  The  following  is  a  copy 
of  the  diagram  which  is  attached  to  the  as- 
sessment, so  far  as  the  present  action  Is  af- 
fected: 


BBRRT 


STKEET. 


CHANNEL  ST. 


The  present  action  was  brought  toi  foreclose 
the  lien  of  the  assessment  against  lot  3.  It  is 
contended  by  the  appellants  that,  wpon  the 
official  map  of  San  Francisco,  Channel  street 
runs  from  Third  to  Eighth  streets  at  right 
angles  with  Seventh  street,  and  parellel  to 
and  275  feet  southerly  from  Berry  street,  and 
that  as,  by  the  above  diagram,  Channel  street 
intersects  Seventh  street  diagonally,  the  as- 
sessment shows  upon  Its  face  that  the  work 
contracted  for  has  not  been  performed,  and 
that  the  expense  of  the  work  done  has  not 
been  assessed  upon  all  the  property  liable  to 
be  assessed  therefor.  This  contention  is  sup- 
ported by  the  further  contention  that  the 
court  will  take  judicial  notice  of  the  location 
of  Channel  street  npon  the  official  map  of  the 
rfty  and  county.  It  was  held  in  Whiting  v. 
Quackenbush,  54  Cal.  306,  that,  hoosmuch  as 
the  Van  Ness  map  had  been  made  official 
by  an  act  of  the  legislature  (St  1858,  p.  56), 
the  streets  designated  thereon  had  been  "es- 
tablished by  law,"  and  that  the  court  would 
take  judicial  notice  of  them  (Code  CIt.  Proc. 
§  1875,  subd.  2);  and  In  Brady  t.  Page,  59  Cal. 
y55,  It  was  further  held  that  in  taking  judicial 
notice  of  these  streets,  courts  would  take  ju- 
dicial notice  of  their  relation  to  each  other, 
and  of  the  directions  in  which  they  run.  It 
has  never  been  hdd,  however,  that  a  court 
would  by  its  judicial  knowledge  determine 
whether  the  space  set  apart  upon  a  map  for  a 
street  Is  correctly  located  npon  the  ground, 
or,  when  the  line  of  such  street  as  a  boundary 
Is  disputed,  fix  It,  without  evidence.  The 
owner  of  a  tract  of  land  In  a  dty  may  offer 
to  dedicate  a  portion  thereof  for  a  street  ei- 
ther by  throwing  -the  space  open  for  tise,  or 
by  an  actual  grant  to  the  pnblic,  or  by  sell- 
ing lots  bordering  thereon,  or  he  may  record 
a  map  of  the  tract,  with  streets  delineated 
thereon.  In  such  cases  the  question  of  dedi- 
cation may  be  disputed,  and  courts  do  not 
take  judicial  notice  of  the  existence  and  loca- 
tion of  the  streets,  but  determine  the  fact  of 
dedication  npon  the  sufficiency  of  the  evi- 
dence to  establish  it.  Neither  can  courts  take 
judicial  notice  of  the  existence  of  a  street 
that  has  been  opened  or  adopted  by  a  munic- 
ipal ordinance,  without  proof  of  the  passage 
of  such  ordinance.  In  the  present  case  the 
defendants  Introduced  at  the  trial  a  witness 
from  the  office  of  the  city  and  county  sur- 
veyor, who  produced  from  the  records  of  that 
office  several  maps  npon  which  Channel  street 
was  delineated,  upon  no  two  of  which  was  it 
delineated  alike,  and  who  also  testified  that 
in  that  office  there  were  four  different  au- 
thorities for  the  lines  of  Channel  street  ana 
four  sets  of  lines  for  the  street.  One  of  the 
maps  BO  produced  was  the  above-named  Van 
Ness  map,  and,  although  on  this  map  there 
is  no  street  designated  by  the  name  of  Chan- 
nel street,  yet  in  the  space  to  the  east  of  SeT- 
enth  street,  which  on  other  maps  is  desig- 
nated as  Channel  street  there  are  two  paral- 
lel lines  which  are  deflected  before  reaching 
Seventh  street,  and  cross  the  block  at  tliat 
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comer  of  Seventh  street  In  nearly  tbe  same 
direction  as  upon  the  above  diagram.  Be- 
tween these  two  deflected  lines  are  written 
the  words  "Proposed  Canal  Channd."  The 
Brooks  and  Potter  map,  sometimes  called  the 
"Engineer's  Map,"  which  was  adopted  as  the 
official  map  in  1866,  represents  Channel  street 
at  its  Intersection  with  Seventh  in  the  same 
form  in  which  it  is  represented  upon  the  afore- 
said diagram,  and  In  the  deflected  portion  of 
the  street  are  written  the  words  "Channel 
Street"  Upon  the  map  of  1870,  usually  called 
"Humphreys'  Map,"  Channel  street  Is  deline- 
ated as  lying  parallel  with  Berry  street,  and 
as  projecting  beyond  Seventh  as  far  as  Kighth 
street;  but,  as  It  approaches  Seventh  street 
from  the  east,  it  is  delineated  with  two  lines 
which  deflect  In  the  same  manner  as  on  the 
Brooka  and  Potter  map,  and  are  projected 
beyond  Seventh  street  In  the  line  of  the  de- 
flection. There  Is  no  designation  given  to  It 
after  it  leaves  Seventh  street.  Upon  the  as- 
sessor's map  the  street  is  delineated  In  the 
same  manner  as  on  the  diagram.  It  was 
ahowa  by  the  witness  that  upon  these  several 
maps  the  distance  along  the  easterly  line  of 
Seventh  street,  from  Berry  to  Its  intersection 
with  Channel  street,  was  as  follows:  On  the 
Bro(^£  and  Potter  map,  181  feet;  Humph- 
reys' map,  209  feet;  block  book,  185  feet;  as- 
sessor's book,  192  feet.  And  on  the  westerly 
side  of  Seventh  street  the  distances  from 
Berry  to  Its  intersection  with  Channel  street 
are  as  follows:  Brooks  and  Potter  map,  110 
feet;  Humphreys'  map,  13S  feet;  block  book, 
114.6  feet;  assessor's  block  book,  121  feet  1% 
Inches.  These  distances  are  not  the  result  of 
an  actual  survey  upon  the  ground,  but  are 
measurements  made  upon  the  several  maps 
with  a  scale.  It  does  not  appear  that  either 
Berry  or  Channel  street  was  ever  located  by 
monoments  upon  the  ground,  and  at  the  time 
of  tbe  proceedings  for  the  improvement  of 
the  street  the  whole  of  this  region  was  cover- 
ed witb  water.  From  these  items  of  evidence 
it  is  seen  that,  if  the  actual  location  of  Chan- 
nel street,  as  an  official  street,  is  an  essential 
f^ct  in  determining  the  valldl^  of  the  assess- 
ment, tbe  conflict  of  evidence  which  was  pre- 
sented by  the  appellant  himself  Is  so  great 
that  the  finding  of  the  court  cannot  be  dis- 
turbed. 

We  do  not,  however,  consider  that  the  de- 
termination of  this  question  is  essential  to 
the  determination  of  the  validity  of  the  as- 
sessment but  that  the  correctness  of  the  judg- 
ment appealed  from  must  rest  upon  the  con- 
sideration of  other  facts  and  legal  prc^osi- 
tloDS.  Section  1  of  the  act  under  which  the 
proceedings  were  had  (St  1871-72,  p.  804>  de- 
clared tliat  all  the  streets  laid  down  on  the 
maps  In  tbe  office  of  the  city  and  county  sur- 
veyor which  are  commonly  known  as  the 
"Brooks  and  Potter  Map"  and  the  "Humph- 
reys Map"  were  public  streets  "for  the  pur- 
pose of  this  law";  and  gave  to  the  board  of 
supervisors  jurisdiction  to  order  the  improve- 
ment of  any  of  these  streets.    By  section  3 


of  the  same  act  the  board  of  supervisors  Is 
authorized  to  order  the  grading  of  "the  whole 
or  any  portion  of  the  said  streets."  We  have 
seen  that  Channel  street  as  laid  out  upon  the 
Brooks  and  Potter  map,  corresponds  to  the 
diagram  annexed  to  the  assessment  under 
consideration,  and  that  there  is  laid  out  upon 
the  Humidueys  map  an  open  space  corre- 
sponding to  a  portion  of  said  street  The 
terms  of  secticn  1  of  tbe  act  do  not  reauire 
that  the  streets  laid  down  upon  the  maps 
shall  have  been  actually  opened  and  dedicat- 
ed to  public  use  before  tbe  supervisors  could 
order  their  Improvement  If,  In  fact,  the  su- 
pervisors should  attempt  the  Improvement  of 
a  street  that  had  not  been  so  opened  and  ded- 
icated, but  which  was  in  reality  private  prop- 
erty, their  action  would  fail,  not  by  reason 
of  a  want  of  statutory  provision,  but  because 
of  the  inabilltiy  of  tbe  legislature  to  confer 
authority  to  make  such  an  Improvement.  '  No 
question  of  this  character  is,  however,  pre- 
sented in  the  present  case.  It  is  conceded 
that  Seventh  street,  upon  which  the  grading 
was  done,  was  at  all  times  an  opea  street 
dedicated  to  public  use.  The  objection  of 
the  appellant  rests  upon  the  proposition  that 
it  appears  upon  the  face  of  tbe  assessment 
that  the  work  contracted  for  had  not  been 
performed  by  reason  of  the  fact  that  the  true 
position  of  Clumnd  street  Is  different  from  its 
position  as  shown  by  the  diagram.  This  ob- 
jection, however,  is  obviated  when  It  is  shown 
that  the  work  "contracted  for"  la  not  to  be 
determined  by  the  actual  location  of  Channel 
street  upon  the  ground,  as  it  may  have  been 
originally  laid  out  and  dedicated  to  public  use, 
but  by  its  location  as  intended  by  the  board 
of  supervisors.  The  section  of  the  statute 
above  referred  to  gave  the  supervisors  au- 
thority to  order  the  grading  of  "any  portion" 
of  Seventh  street  While  the  declaration  In 
the  statute  tb&t  the  streets  laid  down  upon 
the  designated  maps  are  open,  public  streets, 
"for  the  purpose  of  this  law,"  did  not  of  It- 
self make  them  in  fact  public  streets,  if  they 
were  not  so  already,  yet  these  spaces  upon 
the  maps  were  thereby  identified  as  objects 
of  reference  by  which  to  describe  the  limits 
of  any  Improvement  which  might  be  made. 
The  "portion"  of  a  street  which  the  super- 
visors could  order  improved  was  entirely 
within  their  discretion.  It  would  have  been 
within  their  power  to  order  that  Seventh 
street  be  graded  for  a  distance  of  200  feet 
southerly  from  Berry  street  c*  to  a  point  200 
feet  distant  upon  the  easterly  side,  and  100 
feet  distant  upon  the  westerly  side,  of  Seventh 
street.  They  had  also  the  power  to  limit  the 
portion  of  the  street  to  be  graded  by  the  line 
of  Channel  street  as  laid  down  upon  these 
maps,  and  this.  It  must  be  held.  Is  what  they 
intended  to  do.  If  the  resolution  ordering  the 
work  had  been  in  terms  to  grade  Seventh 
street  from  the  northerly  line  of  Berry  street 
to  Channel  street,  as  said  streets  are  laid 
down  upon  the  Brooks  and  Potter  map,  re- 
ferred to  In  section   1  of  the  statute,  their 


Digitized  by 


Google 


286 


PACIFIC  REPORTER,  Vol.  41. 


(CaL 


power  to  order  that  portion  of  Seventh  street 
to  be  graded  could  not  be  questioned,  and  we 
are  of  the  opinion  that  the  resolution  adopted 
by  them  should  receive  the  same  construction 
as  if  It  had  been  thus  expressed.  The  propo- 
sition of  the  appellant,  that  only  the  streets 
which  are  laid  down  upon  the  Brooks  and 
Potiter  map  and  upon  the  Humphreys  map  are 
subject  to  be  Improved  by  the  supervisors, 
cannot  be  maintained.  This  construction 
would  exclude  from  their  jurisdiction  every 
street  that  is  on  the  Humphreys  map  which 
had  not  been  previously  delineated  upon  the 
Brooks  and  Potter  map,  and  thereby  prevent 
the  public  Improvement  of  a  large  portion  of 
the  streets  In  the  city  and  county  of  San 
Francisco.  The  word  "and"  Is,  in  this  con- 
nection, to  be  construed  as  "or."  Suth.  St. 
Const.  S  252. 

If,  however,  the  work  ordered  by  the  su- 
pervisors and  described  in  the  contract  was 
not  thus  limited,  but  required  that  Seventh 
street  should  be  graded  to  the  line  of  Chan- 
nel street  contended  for  by  the  appellant, 
there  is  presented  the  simple  case  of  the  su- 
perintendent of  streets  having  accepted  the 
work  before  the  completion  of  the  contract; 
and  in  that  case  it  was  incumbent  upon  tbe 
owner  to  first  appeal  to  the  supervisors,  and 
seek  from  that  body  a  correction  of  the  error, 
before  he  could  make  such  defense  to  the  en- 
forcement of  the  assessment.  It  was  for  the 
superintendent  of  streets  to  determine,  in  the 
first  instance,  whether  the  contractor  had 
completed  his  contract,  and  this  included  the 
determination'by  him  of  the  line  of  Channel 
street  that  was  Intended  by  the  board  of  su- 
pervisors In  the  description  of  the  work  or- 
dered to  be  done.  If  the  true  line  of  Chan- 
nel street  were  not  a  matter  of  dispute,  and 
the  superintendent  had  accepted  the  work  be- 
fore the  grading  bad  been  completed  to  that 
point,  and  Issued  an  assessment  therefor,  un- 
der repeated  decisions  of  this  court  the  error 
would  have  been  one  which  should  have  been 
corrected  on  appeal.  Much  more  is  this  rule 
applicable  where  the  limit  of  the  work  is 
susceptible  of  different  locations.  The  deter- 
mination of  this  question  called  for  the  exer- 
cise of  judgment  by  the  superintendent,  and, 
in  the  absence  of  any  appeal  from  his  deci- 
sion, his  judgment  thereon  must  be  accepted 
as  conclusive.  In  such  a  case  the  contractor 
may  rely  upon  bis  decision,  and  the  acqui- 
escence of  the  owners  therein  by  their  fail- 
ure to  appeal.  In  Warren  v.  RIddell  (Cal.) 
39  Pac.  781,  the  contractor  had  graded  the 
street  to  a  line  entirely  at  variance  with  the 
official  grade,  and  it  was  held  that,  unless  an 
appeal  bad  been  first  taken  to  the  board  of 
supervisors,  the  owner  could  not  make  that 
defense  to  a  suit  upon  the  assessment.  When 
the  assessment  in  the  present  case  is  exam- 
ined in  connection  with  the  statute  authoriz- 
ing the  work  and  the  maps  therein  referred 
to,  it  cannot  be  said  that,  "upon  its  face,"  the 
work  contracted  for  has  not  been  performed. 
Neither  does  it  appear  upon  the  face  of  the 


assessment  that  any  property  liable  to  be  as- 
sessed for  the  expense  of  the  work  has  been 
omitted.  The  appellant  does  not  contend  that 
if  Channel  street  is  properly  located  on  the 
diagram  any  other  property  than  that  desig- 
nated therein  is  assessable.  His  contentlcm 
In  this  respect  is  based  upon  his  claim  that 
Channel  street  is  erroneously  located  thereon. 
The  precise  distance  from  Berry  street  at 
which  Channel  street  Is  laid  down  on  the 
maps  named  In  the  statute  has  never  been  of- 
ficially declared,  and  the  different  distances 
given  at  the  trial  were  reached  by  measure- 
ment with  a  scale.  One  of  these  distances 
was  less,  and  the  others  more,  than  is  shown 
upon  the  diagram.  These  discrepancies,  how- 
ever, do  not  of  themselves  Invalidate  the  as- 
sessment They  are  ascertained  only  by  evi- 
dence outside  of  the  assessmoit  itself,  and 
in  such  a  case  the  assessment  Is  not  felo  de 
se,  but,  if  defective,  is  to  be  remedied  upon  an 
appeal 

The  statute  does  not  specify  the  depth  to 
which  the  lands  fronting  on  the  wwk  shall 
be  assessed,  or  the  shape  or  boundaries  of 
such  lots;  its  language  being  that  the  expense 
shall  be  assessed  upon  the  lots  and  lands 
fronting  thereon,  "each  lot"  being  separately 
assessed  "in  proportion  to  Its  frontage."  The 
basis  of  the  assessment  Is  tihe  frontage  upon 
the  work,  and  the  frontage  of  each  lot  deter- 
mines the  amount  of  the  assessment  against 
that  lot.  Irrespective  of  Its  shape,  size,  or 
depth.  There  is  no  requirement  that  the  lots 
to  be  assessed  shall  be  rectangular  with  the 
street  on  wliich  they  front,  nor  can  this  di- 
rection for  the  assessment  impair  the  owner's 
right  to  dispose  of  bis  lands  as  he  may  desire. 
If  the  superintendent  does  not  proi)erly  delin- 
eate an  owner's  lot  upon  the  diagram,  or  in- 
cludes with  it  property  which  should  be  in- 
cluded in  another  lot,  his  act  can  be  correct- 
ed on  an  appeal  to  the  supervisors;  but  an 
o^\'ner  cannot  be  said  to  be  "aggrieved"  mere- 
ly because  the  superintendent,  while  ccarect- 
ly  giving  the  frontage  of  his  lot  and  assessing 
the  proper  amount  thereto,  has  Incorrectly  de- 
lineated Its  interior  lines,  since  the  amount 
of  the  assessment  is  in  no  wise  affected  there- 
b.v. 

In  an  action  for  the  foreclosure  of  the  lien 
of  a  street  assessment,  tlie  plaintiff  must  de- 
scribe the  tand  with  sufficient  deflniteness  to 
enable  the  purchaser  under  a  decree  for  its 
sale  to  obtain  possession  thereof;  and,  as  the 
description  in  the  assessment  is  by  reference 
to  the  diagram,  it  is  ^ident  that,  unless  the 
diagram  contains  such  a  delineation  of  the 
lot  that  a  definite  description  thereof  can  be 
embodied  In  the  complaint,  there  can  be  no 
foreclosure  of  the  lien  of  the  assessment.  It 
Is  only  the  lot  assessed  which  is  subject  to 
the  lien,  and  the  Judgment  directing  the  sale, 
as  well  as  the  complaint  for  its  foreclosure, 
must  be  limited  to  the  description  of  the  lot 
as  found  In  the  assessment.  The  complaint 
in  the  present  case  alleges  tlie  making  of  the 
assessment  and  diagram,  and  the  volume  and 
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page  In  which  they  are  recordjd  In  the  office 
of  the  sui>erintendeiit  ot  streets,  and  then  de- 
ocribes  the  lot  of  the  defendant  assessed 
thereon,  and  which  he  asks  to  have  sold  in 
satisfaction  of  the  Hen,  as  conimenclng  at 
tbe  northeast  corner  of  Seventh  and  Channel 
streets,  and,  after  giving  its  several  bounda- 
ries, adds,  as  a  further  description,  "and  Is 
the  same  lot  shown  as  lot  Na  3  on  said  as- 
sessment and  diagram."  This  was  a  suffi- 
cient identification  of  tbe  lot  assessed,  and 
confines  the  particular  description  by  streets 
and  distances  to  those  which  are  delineated 
upon  that  diagram,  as  fully  as  if  they  bad 
been  made  so  by  express  reference.  In  the 
judgment,  howev»,  which  was  entered  In  the 
action,  the  description  of  the  property  which 
is  ordered  to  be  sold  in  satisfaction  of  the 
lien  Is  given  as  a  lot  commencing  at  the 
northeast  comer  of  Sevoitb  and  Channel 
streets,  with  the  same  boundaries  and  dis- 
tances as  are  given  In  the  complaint,  but  there 
is  no  reference  to  the  assessment  or  diagram, 
or  to  any  map  upon  which  those  streets  are 
delineated.  As  one  of  the  main  Issues  in  the 
case  was  the  proper  location  of  Channel 
street,  and  as  there  was  evidence  before  the 
court  tending  to  show  that  Channel  street  on 
tlie  official  map  of  the  city  is  not  located  as  it 
is  delineated  upon  the  diagram,  and  as  it  was 
also  shown  that  the  land  at  the  northeast  cor- 
ner of  Seventh  street  and  the  line  of  Chan- 
nel street,  as  contended  for  by  the  appellant, 
is  owned  by  him,  the  court,  in  its  judgment, 
should  have  given  such  a  description  of  the 
lot  to  be  sold  as  would  Identify  it  with  the 
lot  assessed,  and  thus  prevent  any  controver- 
sy between  the  purchaser  under  the  judg- 
ment and  the  appellant  regarding  the  prop- 
erty purchased. 

The  action  is  property  brought  in  the  name 
of  the  plaintiff.  Buckman  had  assigned  tbe 
assessment  to  blm,  and  in  express  terms  bad 
authorized  him  to  "demand,  sue  for,  settle, 
and  compromise  the  same,  as  in  his  judgment 
may  be  best."  This  authority  was  not  made 
nugatory  by  reason  of  the  assignment  having 
been  made  to  secure  an  obligation  from  Buck- 
man  to  Mrs.  Borland.  It  was  in  the  nature 
of  a  power, of  sale  in  a  deed  of  trust,  and 
could  be  exercised  by  the  grantee  of  the  pow- 
er. See  Works  v.  Merltt  (Cal.)  38  Pac.  1109. 
Foley  V.  Bullard,  99  Cal.  516,  33  Pac.  1081, 
has  no  application.  In  that  case  Lang  and 
Ruggles,  to  whom  the  owners  of  the  assess- 
ment had  assigned  it  as  security  for  their  in- 
debtedness, had  reassigned  It  to  one  of  the 
owners,  and  It  was  held  that  by  this  reassign- 
ment their  lien  was  terminated. 

Other  points  presented  in  the  appellant's 
brief  do  not  require  any  special  consideration. 
The  statute  required  the  person  to  whom  the 
contract  was  awarded  to  enter  into  the  con- 
tract within  10  days  after  the  award.  The 
award  to  Bnckman  was  made  Noveml)er 
17th.  but,  as  the  27th  of  November  was 
Thanksgiving  day,  he  had  the  whole  of  the 
next  day  into  which  to  enter  Into  the  con- 


tract The  requirement  that  flje  superintend- 
ent shall  cause  the  contract  to  be  recorded  in 
the  office  of  the  county  recorder  is  an  official 
duty  imposed  upon  that  officer,  but  bis  failure 
to  perform  this  duty  does  not  impair  a  valid 
contract  previously  entered  into.  The  statute 
of  1878  (page  231)  is  irrelevant  to  the  proceed- 
ings for  the  improvement  of  the  street,  ex- 
cept to  deprive  the  owners  of  any  right  of 
protest. 

The  superior  court  is  directed  to  modify  the 
judgment  by  changing  the  description  of  the 
land  therein  directed  to  be  sold  in  conformity 
with  this  opinion;  and,  as  so  modified,  the 
judgment  and  order  will  stand  affirmed. 

We  concur:   VAN  FLEET,  J.;  GARODTTB, 


(108  Cal.  166) 

WILLIAMS  et  al.  v.  BERGIN.    (No.  15,689.) 

(Supreme  Court  of  California.    July  18,  1895.) 

Street  Impkovemests — Assessments — Apfbax,  to 

Sdpertisors — Notice  op  Afpsai.— 

bvfficiknct. 

1.  St.  1885,  p.  156  (street-improvement  act), 
provides  that,  in  case  of  appeal  to  the  board  of 
supervisors  from  any  act  of  the  superintendent 
of  streets,  "notice  of  the  time  and  place  of 
hearing,  briefly  referring  to  the  •  •  •  acts, 
determinations  or  proceedings  objected  to  or 
complained  of,  shall  be  publisJied  for  five  days." 
Held,  that  such  notice  must  include  all  persons 
afCected  by  the  appeal,  and  that  a  notice  fixing 
the  time  and  place  of  hearing,  and  reciting 
only  that  "all  appellants"  are  required  to  ap- 
pear, was  insufBcient  to  give  the  board  jurisdic- 
tion. 

2.  A  direction  by  the  board  of  superrisors 
that  a  resolution,  which  does  not  contain  tbe 
essentials  of  a  statutory  notice  of  appeal  from 
the  action  of  the  superintendent  of  streets, 
shall  be  published  "as  and  for  the  notice  re- 
quired by  law,"  does  not  render  it  sufiident  as 
such  statutory  notice. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  one  Williams  and  others  against 
one  Bergin  to  recover  upon  a  street  assess- 
ment which  had  been  increased  by  the  super- 
intendent of  streets,  under  direction  of  the 
board  of  supervisors,  upon  appeal  by  plain- 
tiffs from  the  former  assessment.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

T.  I.  IBergin,  for  appellant  J.  0.  Bates,  for 
respondenta 

HARRISON,  T.  Action  upon  a  street  as- 
sessment After  the  work  had  been  com- 
pleted to  the  satisfaction  of  the  superintend- 
ent of  streets,  that  officer  made  an  assessment 
therefor  May  6,  1802,  by  which  the  land  de- 
scribed in  the  complaint  was  assessed  in  tbe 
sum  of  1614.30.  Within  30  days  thereafter, 
viz.  May  14th,  tbe  contractors  to  whom  the 
assessment  was  issued,  deeming  that  they 
were  entitled  to  receive  a  larger  sum,  appeal- 
ed therefrom  by  filing  in  the  office  of  the 
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clerk  of  the  board  of  supervisors  a  notice  of 
their  appeal,  In  which  their  objections  were 
stated  In  writing;  and  the  board  of  super- 
visors fixed  Monday  evening,  June  6th,  as  the 
time  for  hearing  the  appeal,  at  which  time 
they  passed  a  resolution  setting  aside  the  as- 
sessment, and  directing  the  superintendent  of 
streets  to  mal^e  and  issue  a  new  assessment 
In  accordance  with  the  claim  of  the  contract- 
ors. The  present  action  is  brought  upon  the 
assessment  made  under  this  direction  of  the 
board  of  supervisors. 

Section  11  of  the  street-improvement  act  (St 
1885,  p.  156),  after  providing  for  an  appeal 
from  any  act  of  the  superintendent,  declares: 
"Notice  of  the  time  and  place  of  the  hearing, 
briefly  referring  to  the  work  contracted  to  be 
done,  or  other  subject  of  appeal,  and  to  the 
acts,  determinations  or  proceedings  objected 
to  or  complained  of,  shall  be  published  for 
five  days."  In  the  present  case  the  board  of 
supervisors  fixed  the  time  and  place  for  hear- 
ing the  appeal  by  the  following  resolution: 
"Resolved,  that  Monday  evening,  June  6, 
1892,  at  8  o'clock  p.  m.,  be  fixed  as  the  time 
for  hearing  said  appeal  by  this  board.  In  their 
chamber  at  the  new  dty  hall,  at  which  time 
and  place  all  appellants  are  required  to  ap- 
pear, when  they  will  be  heard  In  relation  to 
said  appeals.  And  the  clerk  is  hereby  direct- 
ed to  publish  this  resolution  in  the  San  Fran- 
cisco Dally  Report  newspaper  for  five  days, 
as  and  for  the  notice  required  by  law."  This 
resolution  was  published  as  therein  directed, 
and  was  the  only  notice  of  the  hearing  of  the 
appeal  authorized  or  given  by  the  board  of 
supervisors.  The  act  of  the  superintendent 
In  making  the  assessment  Is  In  the  nature  of 
a  Judgment  by  a  tribunal  of  special  and  lim- 
ited Jurisdiction.  After  its  Judgment  has  once 
been  exercised.  Its  power  is  exhausted,  and.  In 
the  absence  of  statutory  authority  for  its  re- 
vision, cannot  be  changed.  By  the  colglnal 
assessment  the  land  of  the  owner  Is  charged 
with  a  lien  of  a  specified  amount,  and.  If  the 
amount  of  this  lien  Is  to  be  increased,  it  Is  es- 
sential that  th6  owner  shall  have  notice  there- 
of, and  hav«  an  opportunity  to  be  heard  there- 
on. This  notice  is  In  the  nature  of  process  by 
which  the  board  of  supervisors  may  acquire 
Jurisdiction  to  act  upon  the  appeal  and 
cliange  the  assessment.  It  is  the  only  means 
which  the  law  has  provided  to  warn  the  own- 
er of  the  intended  Increase  of  tb^  Hen  upon 
his  property,  and  must  be  followed  in  order 
to  effect  such  increase.  Cruger  v.  Railroad 
Co.,  12  N.  ¥.  201;  Scammon  v.  Chicago,  40 
IlL  14C.  The  mode  which  the  statute  pre- 
scribes for  a  revision  of  the  assessment  la 
the  measure  of  the  power,  and,  unless  that 
mode  is  followed,  any  attempted  revision  will 
be  nugatory.  Where  a  statute  prescribes  the 
mode  of  acquiring  Jurisdiction,  the  mode  must 
be  complied  with,  or  the  proceedings  will  be 
a  nullity.  In  Durant  v.  Jersey  City,  2D  N.  J. 
Law,  309,  under  a  provision  In  the  charter  of 
Jersey  City  requiring  notice  to  be  given,  in 
terms  similar  to  those  of  the  statute  under 


consideration,  the  notice  specified  that  the 
council  would  bear  any  obJectl<Hi8  that  might 
be  presented  "in  writing."  It  was  hdd  that 
by  reason  of  this  departure  from  the  direction 
of  the  charter  the  council  did  not  acquire  Ju- 
risdiction to  pass  the  ordinance,  saying:  "It 
may  be  that  this  departure  from  the  direction 
of  the  charter  was  not  calculated  seriously  to 
interfere  with  the  rights  of  the  property  hold- 
ers whose  lands  were  to  be  taken;  yet,  In 
point  of  fact,  the  power  delegated  to  the  com- 
mon council  was  not  strictly  pursued  In  this 
particular,  and  their  Jurisdiction  to  pass  the 
ordinance  therefore  falls."  In  City  of  Low- 
ell V.  Wentworth,  6  Cush.  222,  the  officer  was 
required,  before  making  an  assessment,  to 
grive  to  each  person  liable  to  be  assessed  a 
notice  in  writing,  appointing  In  the  notice  a 
time  and  place  In  which  all  persons  Interested 
might  appear  and  be  heard  in  relation  to  the 
assessment  Instead  of  so  doing,  he  notified 
some  of  the  persons  interested  to  appear  at 
one  time  and  place,  and  others  at  a  different 
time.  This  was  held  to  be  such  an  omission 
to  comply  with  the  ordinance  as  to  render  the 
assessment  void.  Notice,  when  required  by 
a  statute,  is  not  the  equivalent  of  knowledge, 
and  the  supervisors  gahi  Jurisdiction  to  act 
upon  the  appeal  only  by  giving  the  noHce  that 
the  statute  requires,  and  in  the  manner  that 
Is  required,  and  not  by  the  f&ct  that  the  par- 
ties Interested  may  have  knowledge  of  their 
Intended  action.  The  term  "notice"  of  Itself 
Imports  that  the  information  given  thereby 
comes  from  an  authentic  source,  and  Is  to  be 
directed  to  some  one  who  Is  to  act  or  refrain 
from  acting  in  consequence  of  the  information 
contained  in  the  notice.  See  Fry  v.  Bennett, 
7  Abb.  Prac.  3o5;  Minard  v.  Douglas  Co.,  9 
Or.  210.  A  notice  which,  by  its  terms,  la  di- 
rected to  A.,  is  Ineffectual  as  a  notice  to  B., 
even  though  it  is  delivered  to  B.,  and  he  Is 
thereby  Informed  of  Its  contents. 

In  the  absence  of  any  provision  In  the  stat- 
ute for  the  mode  of  giving  the  notice,  it  would 
be  necessary  that  every  person  who  might  be 
affected  by  the  appeal  should  receive  personal 
notice  of  the  matter  appealed  from,  as  well 
as  of  the  time  and  place  fixed  for  hearing  the 
same.  The  provision  that  the  notice  shall  be 
given  by  publication  for  five  days  merely 
changes  the  mode  of  giving  the  notice,  but 
does  not  change  the  character  of  the  notice  to 
be  given.  The  publication  of  the  notice  takes 
the  place  of  personal  notice,  but  can  have  no 
greater  effect  as  a  notice  than  would  a  sim- 
ilar one  if  personally  delivered  to  him  who  la 
to  receive  It  In  either  case  It  must  Indicate 
the  person  who  is  to  be  notified,  as  well  as 
the  matter  of  which  notice  Is  given;  the  ob- 
ject of  giving  the  notice  being  to  enable  those 
to  whom  It  Is  to  be  given  to  be  heard  upon 
the  appeal.  "It  must  be  very  plain  language 
which  will  Justify  the  court  In  holding  that 
the  legislature  meant  to  substitute,  by  way  of 
a  published  advertisement,  anything  less  ex- 
plicit than  would  be  required  in  a  written  no- 
tice, actually  dellveixnl  to  the  person  whose 
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property  was  meant  to  be  affected."    Peters 
V.  Caty  of  Newark,  31  N.  J.  Law,  364.     The 
only  "notice"  that  was  given  in  the  present 
case  is  tliat  contained  in  the  resolution  afore- 
said, and  the  only  portion  of  this  resolution 
that  has  any  of  the  qualities  of  a  notice  is 
contained  in  the  clause,  "all  appellants  are 
required  to  appear,  when  they  will  be  heard 
in  relation  to  said  appeals."   All  else  la  only 
the  flTfing  the  time  and  place  for  hearing  the 
appeal,  and  directing  the  clerk  to  publish  the 
resolution.    Although  the  statute  merely  de- 
clares the  manner  in  which  the  notice  shall 
be  given,  and  does  not  indicate  the  persons 
who  are  to  be  notified,  yet  it  is  a  rule  of  uni- 
versal application.  In  all  proceedings  by  which 
a  person's  property  is  to  be  taken  or  to  be 
charged  with  a  burden,  that  he  shall  have  no- 
tice of  the  proceedings;  and  the  notice  which 
is  here  required  to  be  given  necessarily  in- 
cludes every  one  who  is  to  be  affected  by  the 
appeal.    A  notice  which  by  its  terms  is  limit- 
ed to  a  portion  of  those  who  may  be  so  affect- 
ed cannot  be  held  to  extend  to  others  who 
may  be  also  Interested  in  the  appeal,  and  is 
not  a  compliance  with  the  statute.    The  di- 
rection to  the  clerk  to  publish  the  resolution 
"as  and  for  the  notice  required  by  law"  can 
have  no  effect  to  enlarge  the  notice  which 
was  actually  published,  or  to  change  its  char- 
acter from  the  terms  in  which  it  is  expressed. 
The  direction  in  this  clause  limited  the  notice 
to  the  appellants,  and  cannot  be  construed  as 
a  notice  to  all  persons  interested  in  the  sub- 
ject-matter of  the  appeal.     It  was  an  ex- 
press notice  to  the  appellants  alone,  and  by 
its  terms  Implied  that  they  only  would  be 
heard;  and  it-  must  be  construed  as  a  notice 
only  to  them.     By  reason  of  its  limitation  to 
the  "appellants/'  it  failed  to  be  a  notice  to 
the  defendant,  and  the  supervisors  acquired 
no  Jurisdiction  to  act  upon  the  appeal.    The 
effect  of  the  appeal  was  to  suspend  all  ac- 
tion for  the  collection  of  the  assessment  until 
after  its  determination  (People  v.  O'Neil,  51 
CaL  91;  Mahoney  v.  Bravennan,  64  Cal.  570); 
and  until  the  c<mflrmatlon  of  the  assessment 
by  the  board  of  supervisors,  or  the  making 
of  a  new  one  under  its  direction,  the  contract- 
ors had  no  right  of  action  against  the  owner. 
It  follows  ttiat  the  assessment  sued  upon  was 
made  without  authority.    The  Judgment  and 
'Order  are  reversed. 

We  concur:    VAN  FLEBT,  J.;    QAROUT- 
TB,  X 


(lOS  CaL  ITS) 

FREBMAN  et  aL  T.  BELLEOARDB  et  al. 

(Na  15,606.) 
(Supreme  Court  of  C^lifonila.    July  18,  1896.) 

BOUSDABIES— ThREAO  OF  StRKAM— SHORE  LlJIB. 

1.  A  description  in  a  mortgage  extending 
the  boundary  line  of  the  mortgaged  land  from  a 
given  point,  by  certain  courses  and  distances, 
to  the  month"  of  a  certain  creek,  and  "thence 
ascending  said  creek"  by  certain  courses  and  dis- 
tances, made  the  thread  of  the  creek  the  bonn- 
v.4lP.no.3— 19 


dary  line,  regardless  of  the  last-named  conrses 
and  distances,  even  though  the  creek  was  a  tidal 
stream,  the  grantor  having  title  to  its  bed. 

2.  A  deed  conveying  land  bordering  on  a 
stream,  and  defining  its  boundaries  as  "com- 
mencing at  the  intersection"  of  a  certain  ditch 
"with  the  shore  line,"  and  extending  by  courses 
and  distances  named  to  the  "S.  shore"  of  tiie 
same  stream,  "thence  along  said  shore  as  it 
winds  and  turns,  to  commencement,"  made  the 
shore  line  the  boundary,  and  did  npt  convey  the 
land  lying  between  the  low-water  mark  and  the 
thread  of  the  stream. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J,  C.  B.  Heb- 
bard.  Judge. 

Action  by  Freeman  and  others  against  Bel- 
legarde  'and  others  to  quiet  title  to  lands  ly- 
ing between  the  shore  line  and  thread  of  a 
stream.  From  a  judgment  for  plaintiffs,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peal. Reversed  as  to  part  of  the  defendants, 
and  affirmed  as  to  others. 

Freeman  &  Bates,  for  appellants.  Warren 
OIney,  Harding  &  Fwbes,  Grant  &  Gushing, 
and  Charles  F.  Hanlcm,  for  respondents. 

HARRISON,  J.  Action  to  quiet  tiUe  to 
certain  lands  in  San  Francisco.  •The  lands 
described  in  the  complaint  are  a  portion  of 
the  Bemal  Rancho,  and  the  controverted 
question  in  the  action  is  the  title  of  the 
plaintiffs  to  that  portion  of  the  lands  de- 
scribed in  the  complaint  which  lies  between 
the  south  shore  of  Islais  creek  and  the  thread 
of  the  stream.  Islais  creek  empties  into  the 
Bay  of  San  Francisco,  and  the  tidal  waters 
of  the  bay  ebb  and  flow  in  the  creek  for 
some  distance  above  its  mouth.  At  the  line 
of  the  land  claimed  by  the  plaintiff  nearest 
the  bay  the  creek  is  at  ordinary  high  tides 
300  feet  wide,  and  the  ground  at  that  point 
that  is  covered  and  uncovered  by  the  ebb 
and  flow  of  the  tides  has  a  width  of  150  feet 
between  the  bank  of  the  stream  and  the  line 
of  ordinary  low-water  mark.  At  high  tide 
the  water  nearest  the  bay  is  about  3  feet 
deep,  and  at  a  point  below  the  lands  In 
controversy  there  is  at  low  tide  no  water 
in  the  creek,  thus  rendering  the  creek  a 
mere  basin  which  is  filled  and  emptied  by 
the  ebb  and  flow  of  the  tide.  The  patent 
for  the  Bemal  Rancho  covers  the  bed  of 
Islais  creek  and  the  land  on  both  banks 
thereof,  and  includes  all  the  lands  described 
in  the  complaint  The  title  of  the  plaintiffs 
to  the  land  in  controversy  is  derived  through 
the  foreclosure  of  a  mortgage  given  by  the 
Bernals  to  3.  Mora  Moss,  and  a  subsequent 
conveyance  from  the  grantees  of  Moss  to 
John'  Hewston,  and  depends  upon  the  con- 
struction to  be  given  to  the  description  in  the 
mortgage  and  sheriff's  deed  thereunder,  and 
to  the  description  in  the  conveyance  from 
Moss'  grantees  to  Hewston.  The  plaintiffs 
had  judgment  in  the  court  below,  and  de- 
fendants have  appealed  therefrom,  and  from 
an  order  denying  a  new  trial. 

1.  The  description  of  the  property  in  the 
mortgage  to  Moss,  so  far  as  the  same  af- 
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fects  the  present  action,  Is  as  follows: 
"•  •  •  Thence  along  margin  of  the  bay 
(giving  four  courses  and  distances)  •  •  • 
11  ciialns  to  mouth  of  creek;  thence  ascend- 
ing said  creek  (giving  thirteen  courses,  with 
their  distances)  •  •  •  N.  45°,  W.  9  chains, 
50  links,  crossing  the  creek  to  the  end  of  the 
old  wall  on  N.  side  of  marsh,  •  •  •  con- 
taining area  of  1,958  acres,  more  or  less,  ac- 
cording to  a  survey  by  N.  Scholfleld,  deputy 
U.  S.  surveyor  general."  This  description  in 
the  mortgage  was  carried  into  the  sheriff's 
deed  issued  upon  the  sale  under  the  fore- 
closure, and  the  title  to  the  land  thus  con- 
veyed a'fterwards  became  vested  In  Ploche 
and  Robinson.  In  Spring  v.  Hewston,  52  Cal. 
442,  the  description  In  this  mortgage  was  be- 
fore the  court,  and  it  was  held  that  the  creek, 
rather  than  the  line  determined  by  the 
courses  and  distances,  was  the  true  bound- 
ary of  the  land  embraced  in  the  mortgage. 
The  call  in  the  mortgage  "to-  mouth  of  creek" 
rendered  the  thread  of  the  creek  the  boun- 
daiy  of  the  land  mortgaged.  In  the  absence 
of  any  qtiallfylng  term,  the  designation  In  a 
conveyance  of  any  physical  object  or  monu- 
ment as  a  boundary  Implies  the  middle  or 
central  point  of  such  boundary,  as,  for  ex- 
ample, if  the  boundary  be  a  road  or  highway 
or  a  stream,  the  thread  of  the  road  or  stream 
win  be  intended;  if  a  rock,  a  heap  of  stones, 
or  a  tree  be  the  boundary,  the  centi'al  point 
of  such  tree  or  rock  or  heap  of  stones  will 
be  Intended.  A  private  grant  is  to  be  Inter- 
preted In  favor  of  the  grantee,  and.  If  the 
grantor  Is  the  owner  of  the  monument  or 
boundary  designated  In  his  grant,  his  convey- 
ance will  be  held  to  extend  to  the  middle 
line  or  central  point  of  such  monument  or 
boundary.  This  rule  Is  not  changed  by  rea- 
son of  the  fact  that  a  stream  which  is  desig- 
nated as  the  boundary  Is  a  tidal  stream,  if 
the  gi-antor  of  the  land  Is  the  owner  of  the 
bed  of  such  stream.  "When  riparian  estates 
are  conveyed,  the  owner  may  reserve  the 
land  under  water,  but  the  general  presump- 
tion Is  that  the  purchaser's  title  extends  as 
far  as  the  grantor  owns.  In  both  tidal  and 
fresh  waters."  Gould,  Waters,  §  195.  The 
title  to  the  beds  of  tidal  streams  Is  ordinarily 
vested  In  the  sovereign,  and  In  such  case  <■ 
grant  from  the  sovereign  which  is  bounded 
by  tidal  waters  will  be  construed  to  extend 
only  to  high-water  mark.  Water  Co.  v.  Rich- 
ardson, 70  Cal.  206,  11  Pac.  695.  A  grant 
from  the  sovereign  is  to  be  interpreted  In 
favor  of  the  grantor,  contrary  to  the  rule 
for  Interpreting  grants  between  private  In- 
dividuals; but  if,  as  In  the  present  case,  the 
sovereign  has  parted  with  the  title  to  the 
land  beneath  the  stream,  a  grant  of  the 
riparian  tidal  lands  by  the  owner  must  re- 
ceive the  same  construction  as  a  grant  by 
him  of  any  other  riparian  lands.  It  Is  un- 
necessary to  determine  whether  the  provis- 
ions of  section  880,  Civ.  Code,  and  of  section 
2077,  Code  Civ.  Proc.,  were  Intended  to 
change  the  rules  of  construction  then  ex- 


isting, inasmuch  aa  the  mortgage  to  Moss, 
and  the  conveyances  by  which  the  lands  in 
question  became  vested  in  Ploche  and  Robin- 
son, were  executed  prior  to  the  enactment  of 
the  Codes.  The  further  call  in  the  mortgage 
and  subsequent  conveyances,  "thence  ascend- 
ing said  creek,"  must  prevail  over  the  courses 
and  distances.  The  creek  is  the  boundary  of 
the  land  conveyed,  and  the  courses  and  dis- 
tances, being  only  approximate  estimates  of 
the  direction  and  length  of  the  boundary, 
must  yield  to  the  actual  line  of  the  creek. 
When  a  meandering  stream  is  a  boundary, 
it  is  impracticable  for  a  surveyor  to  fix  monu- 
ments in  the  channel  of  the  water,  or  1o 
define  the  actual  line  of  its  windings  and 
courses;  and  in  attempting  to  define  its 
banks  It  would  be  Impossible  for  two  sur- 
veyors to  give  the  courses  and  lengths  of 
Its  several  meanders  alike.  Yates  v.  Van  De 
Bogert,  36  N.  Y.  526;  Ang.  Water  Courses,  §| 
29,  30;  MIddleton  v.  Prltchard,  3  Scam.  510; 
Railroad  Co.  v.  Schunnelr,  7  Wall.  272. 
This  construction  is  not  overcome  by  the  fact 
that,  after  "ascending  the  creek"  for  several 
courses,  the  next  course  is  given  as  "crossing 
the  creek  to  the  end  of  the  old  wall."  This 
call  is  not  inconsistent  with  holding  that  the 
previous  call,  "ascending  the  creek,"  follows 
the  thread  of  the  stream,  but  merely  shows 
that  In  going  from  that  point  the  next  course 
Is  in  a  direction  which  crosses  the  creek 
from  the  thread  of  the  stream  towards  the 
end  of  the  wall.  Nor  is  the  construction  to 
be  given  to  these  calls  In  the  mortgage  quali- 
fied by  the  subsequent  reference  therein  to 
a  survey  by  Scholfleld.  The  defendants  of- 
fered in  evidence  a  plat  of  a  survey  made  by 
Scholfleld  and  approved  by  the  United  States 
surveyor  general  September  23,  1853,  and  it 
was  testified  that  this  was  a  preliminary 
survey  of  the  Bemal  Rancho,  made  under 
Instructions  from  the  land  commission.  A 
comparison  of  this  plat  with  the  description 
In  the  mortgage  shows,  however,  that  this 
cannot  have  been  the  survey  referred  to  In 
the  mortgage.  The  plat  is  of  the  entire 
rancho,  containing  4,341  acres,  and  has  upon 
its  face  several  subdivisions,  no  one  cf  which 
corresponds  with  the  tract  of  1,958  acres 
which  is  described  in  the  mortgage.  The 
plat,  however,  contains  upwards  of  100 
courses,— more  than  double  the  number  in 
the  mortgage,— and  only  11  of  these  courses 
are  the  same  as  those  in  the  mortgage. 

2.  Ploche  and  Robinson  conveyed  Decem- 
ber 6,  1866,  to  John  Hewston,  a  tract  of  land 
"commencing  at  the  intersection  of  a  ditch 
(dividing  land  of  Haley  and  O'Neill)  with  the 
shore  line,  and  running  thence  along  said 
ditch  •  *  •  to  E.  line  of  15th  avenue: 
thence  along  the  easterly  line  of  said  15tb 
avenue,  N.  45°  15',  W.  2  chains  60  links,  to 
S.  shore  of  Isials  creek;  thence  along  said 
shore,  an  It  winds  and  turns,  to  commence- 
ment." Whatever  title  passed  by  this  deed 
was  vested  In  the  plaintiffs  at  the  commence- 
ment of  the  action.    By  virtue  of  conveyances 
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subsequently  executed  by  Plocbe  and  Rob- 
inson, tbe  defendants  Luty  and  Tbomas 
claimed  title  to  tbe  land,  "commencing  at  a 
point  where  the  northwesterly  line  of  Fourth 
avenue  intersects  the  southerly  shore  of  Islais 
creek,  and  running  thence  in  a  northwesterly 
direction  along  the  northeasterly  line  of  said 
Fourth  avenue,  extended  to  the  center  of 
Islais  creek;  and  thence  ascending  said  Is- 
lais creek  along  the  center  line  thereof 
to  the  northeasterly  line  of  Fifteenth  avenue. 
If  extended  In  a  northwesterly '  direction,  as 
said  avenue  is  delineated*  on  said  map;  and 
thence  in  a  southeasterly  direction,  and  along 
the  northeasterly  line  of  Fifteenth  avenue,  if 
extended  as  aforesaid  to  the  southerly  shore 
of  Islais  creek;  and  thence  in  a  northeasta'- 
ly  direction  along  said  southerly  shore,  as  it 
winds  and  turns,  to  the  point  of  commence- 
ment." With  reference  to  their  title  to  this 
land  the  court  finds  "that  the  lands  described 
in  the  conveyance  to  Hewston  include  all  the 
property  described  in  plaintiffs'  complaint, 
unless  such  deed  is  to  be  construed  as  includ- 
ing no  part  of  the  lands  covered  by  the  wa- 
ters of  Islais  creek,  in  which  event  the  said 
deed  includes  all  the  lands  described  In 
plaintiffs'  complaint,  except  that  lying  in 
Islais  creek";  and  "If  Pioche  and  Robinson 
retained  any  title  to  any  part  of  the  lands 
described  in  plaintiffs'  complaint,  after  the 
making  of  the  conveyances  hereinbefore  set 
out,  then  such  title  thereafter,  and  prior  to 
the  commencement  of  tbls  action,  became 
vested  In  the  defendants  Thomas  and  Luty 
as  to  the  lands  described  In  their  answer." 
The  conclusion  of  law  that  "the  plaintiffs  are 
the  owners  of  all  the  real  property  described 
In  their  complaint"  must  be  regarded  as  a 
finding  that  Pioche  and  Robinson  did  not  re- 
tain any  title  to  any  portion  of  the  lands  de- 
scribed in  the  complaint.  The  term  "shore," 
In  its  ordinary  use,  signifies  the  land  that  Is 
periodically  covered  and  uncovered  by  the 
tide,  but  It  is  sometimes  applied  to  a  river 
or  pond,  as  synonymous  with  l>ank.  In  the 
absence  of  any  qualification,  a  grant  lx>nnd- 
ed  by  the  "shore"  of  a  river,  when  the 
grantor  Is  the  owner  of  the  river,  conveys  the 
land  up  to  the  lowest  point  of  the  shore  at 
any  time,  in  order  that  the  grantee  may  at 
all  .times  have  access  to  the  stream  by  which 
the  land  is  bounded.  It  is  competent,  how- 
ever, for  the  grantor  to  so  designate  the  line 
on  the  shore  which  shall  constitute  the  biound- 
ary  that  there  shall  be  no  uncertainty  In  its 
location,  and  in  such  case  the  line  of  high, 
or  low  water  mark  would  be  Immaterial  in 
determining  the  extent  of  the  grant  In  the 
present  case  the  starting  point  of  the  de- 
scription In  the  grant  to  Hewston  Is  *^he 
Intersection  of  the  ditch  with  the  shore  llae." 
This  starting  point  may  he  susceptible  of 
exact  location,  and  from  some  of  the  evi- 
dence offered  at  the  trial  It  would  appear 
caxMble  of  ascertainment,  although  the  court 
does  not  find  Its  location.  The  only  land  of 
which  plaintiffs  liave  title  is  that  embraced 


within  a  line  drawn  from  this  starting  point, 
around  the  various  courses,  to  the  "south 
shore  of  Islais  creek,"  and  "thence  along 
said  shore,  as  It  winds  and  turns,  to  com- 
mencement." Tbe  point  in  the  "south  shore," 
from  which  the  last  course  Is  to  be  drawn, 
must  be  tbe  same  point  In  the  shore  as  Is 
the  starting  point;  that  Is,  at  whatever  point 
between  high  and  low  water  mark  was  the 
Intersection  of  the  ditch  with  the  shore  line, 
there  must  be  the  point  in  the  "shore  line" 
to  which  the  course  along  the  easterly  line 
of  Fifteenth  avenue  is  to  be  extended.  The 
term  "shore"  must  be  construed  with  tlie 
same  meaning  wherever  It  Is  used  In  the 
same  conveyance,  and  Its  definite  location 
in  the  first  course  requires  the  same  location 
In  the  last.  This  is  a  fixed  boundary  or 
monument  to  which  the  distance  "two  chains, 
sixty  links,"  must  yield.  Whatever  land  lies 
between  this  boundary  and  the  center  of  the 
creek  is  vested  in  the  defendants  Thomas 
and  Luty,  and  the  finding  of  the  court  that 
the  plaintiffs  were  the  owners  of  this  portion 
of  the  demanded  premises  was  erroneous. 

3.  The  defendants  other  than  Thomas  and 
Luty  claim  title  under  Harvey  S.  Brown  to 
certain  lots  in  gift  map  No.  4,  upon  tbe  theory 
that  tbe  Moss  mortgage  did  not  include  any 
part  or  the  bed  of  Islais  creek.  As  Brown 
had  conveyed  to  Moss  all  the  lands  described 
In  the  mortgage  before  he  made  the  convey- 
ance under  which  these  defendants  claim.  It 
Is  evident  that  tbe  plaintiffs'  title,  derived 
from  Moss,  Is  superior  to  theirs. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed  as  to  the  appellants  Thom- 
as and  Luty.  As  to  the  other  appellants  they 
are  affirmed. 

We  concur:  GAROUTTB,J.;  VAN  FLEET, 
J.;   McFARLAND,  J.;   HENSHAW,  J. 


(lOS  Cal.  189) 

CITY  OF  SAN  DIEGO  v.  LINDA   VISTA 

IRRIGATION  DIST.  et  al.    (No.  19,483.) 
(Supreme  Court  of  California.    July  19,  1895.) 

ASBESBMENT  FOK  IkRIOATIOK  PURPOSES— EXEMP- 
TION OP  City  Lands. 
An  assessment,  for  purposes  of  irrigation, 
against  the  pueblo  lands  of  a  city,  which  are 
vacant,  unoccupied,  and,  when  irrigated,  sus- 
ceptible of  cuitivation,  by  an  irrigation  district, 
under  Act  IVIarch  T,  1887,  an  act  providing  for 
the  organization  and  goTernment  of  irrigation 
districts,  is  not  a  tax,  within  Const  art.  13,  §  1, 
which  exempts  property  belonging  to  municipal 
corporations  from  taxation,  and  such  an  assess 
meat  is  valid. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; B.  S.  Torrance,  Judge. 

Action  by  the  city  of  San  Diego  against 
the  Linda  Vista  Irrigation  District  and  oth- 
ers to  quiet  title.  From  a  Judgment  for 
plaintiff,    defendants   appeal.    Reversed. 

Gibson  &  Titus,  for  api)ellants.  William 
H.  Fuller  and  Clarence  L.  Barber,  for  re- 
spondent 


Digitized  by 


Google 


292 


PACOTO  REPORTER,  Vol  4L 


(Cat 


HATNBS,  0.  The  city  of  San  Diego 
brought  this  action  against  said  Irrigation 
district,  and  Its  directors  and'  officers,  to 
quiet  Its  title  to  several  parcels  of  land,  con- 
taining In  all  nearly  3,000  acres.  The  de- 
fendants answered  the  complaint,  alleging 
its  organization  under  the  act  of  March  7, 
1887,  "to  provide  for  the  organization  and 
government  of  irrigation  districts,"  etc.  (St 
1887,  p.  29),  and  the  acts  amendatory  there- 
of. The  district  was  organized  August  24, 
1801,  and  in  1892  it  made  an  assessment  upon 
all  the  lands  In  said  district,  including  those 
of  the  plaintiff,  described  in  the  complaint, 
and,  plaintiff  having  failed  to  pay  the  as- 
sessment so  made  upon  its  said  lands,  the 
same  were  sold,  on  February  23,  1893,  to 
the  said  Irrigation  district  These  lands 
were  described  in  the  complaint  as  pueblo 
lands  of  the  said  city;  and  the  answer  al- 
leged "that  said  real  property,  consisting  of 
lands  owned  by  said  plaintiff,  was  acquired 
by  it  as  pueblo  lands,  and  held  as  such 
until  the  sale  thereof,  as  hereinafter  stated, 
and  that  said  lands  now  are,  and  at  all  the 
times  herein  referred  to  were,  dry,  vacant, 
unoccupied,  and  nncultlvated  agricultural 
lands,  susceptible  to  cultivation  by  Irrigation, 
and  would  he  largely  benefited  by  irriga- 
tion; that  they  could  not  and  cannot  oe 
profitably  cultivated  without  irrigation,  and 
are  practically  valueless  for  any  other  uses 
than  agricultural  and  horticultural."  Plain- 
tiff demurred  to  defendants'  answer.  The 
demurrer  was  sustained,  and,  defendants  de- 
clining to  amend.  Judgment  went  against 
them,  and  they  appeal  therefrom. 

The  question  to  be  determined  is  whether 
such  lands  as  are  described  above,  situated 
within  an  Irrigation  district,  are  esempt 
from  assessment  by  such  district,  because 
they  are  owned  and  held  by  a  municipal  cot>- 
poration.  Respondent  contends  that  said  as- 
sessment Is  a  tax,  and  that  these  lands  are 
exempt  from  taxation,  under  section  1  of 
article  13  of  the  constitution,  which  reads 
88  follows:  "All  property  In  the  state, 
not  exempt  under  the  laws  of  the  United 
States,  shall  be  taxed  In  proportion  to  Its 
value,  to  be  ascertained  as  provided  by  law. 
The  word  "property,"  as  used  in  this  article 
and  section,  Is  hereby  declared  to  Include 
moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  and  things, 
real,  personal  and  mixed,  capable  of  private 
ownership;  provided,  that  growing  crops, 
property  used  exclusively  for  public  schools, 
and  such  as  may  belong  to  the  United  States, 
this  state,  m:  to  any  county  or  municipal 
corporation  within  this  state,  shall  be  ex- 
empt from  taxation.  •  •  • "  Section  3607 
of  the  Political  Ode  repeats  the  above  ex- 
emption; but  we  are  not  referred  to  any 
other  statutory  provision  exempting  prop- 
erty from  iaxation.  But  the  assessment  to 
satisfy  which  the  lands  In  question  were 
sold  Is  not  a  tax,  within  the  meaning  of  said 
provision  of  the  constitution.    The  act  un- 


der which  the  Linda  Vista  District  was  or- 
ganized authorizes  the  formation  of  districts 
where  the  lands  of  the  different  owners  are 
"susceptible  of  one  mode  of  irrigation  from 
a  common  source,  and  by  the  same  system 
of  works."  The  district,  when  fw^ned.  Is  a 
local  organization,  to  secure  a  local  benefit 
to  be  derived  from  the  irrigation  of  lands 
from  the  same  source  of  water  supply,  and 
by  the  same  system  of  works.  It  Is,  there- 
fore, a  charge  upon  lands  benefited,  or  ca- 
pable of  being  benefited,  by  a  single  local 
work  or  Improvement  and  from  which  the 
state,  or  the  public  at  large,  derives  no  di- 
rect benefit,  but  only  that  reflex  benefit  which 
all  local  improvements  confer.  In  Taylor  ▼. 
Palmer,  81  Cal.  241,  255,  the  court  d^ned 
the  term  "assessment,"  as  distinguished 
from  "taxation,"  thus:  "It  is  not  a  power 
to  tax  all  the  property  within  the  corpora- 
tion for  general  purposes,  but  the  power 
to  tax  specific  property  for  a  specific  pur- 
posei.  It  Is  not  a  power  to  tax  property  gen- 
erally, fouhded  upon  the  beneats  supposed 
to  be  derived  from  the  organization  ot  a 
government  for  the  protection  of  life,  lib- 
erty, and  property,  but  a  power  to  tax  spe- 
cific property  founded  upon  the  benefits  sup- 
posed to  be  derived  by  the  property  itself 
from  the  expenditure  of  the  tax  in  its  im- 
mediate vicinity."  In  Emery  v.  Gas  Co., 
28  Cal.  346,  357,  the  court  spoke  of  "the  long 
and  well  eetablished  meaning  of  the  words 
'taxes'  and  'assessments,'  as  used  In  the 
statutes  and  in  the  ordinary  language  of  the 
several  states,  to  indicate  different  classes  of 
pubUc  burdens,— the  one  imposed  for  gen- 
eral revenue  for  the  purposes  of  the  ordinary 
expenses  of  the  state,  county,  and  town  gov- 
ernments, and  the  other  to  raise  a  special 
fund  to  defray  the  expenses  of  public  Im- 
provements, mainly  locally  beneficial."  See, 
also,  Doyle  v.  Austin,  47  Cal.  353,  358.  It 
cannot  be  doubted,  In  view  of  the  well- 
recognized  distinction  Itetween  a  tax  and  an 
assessment,  not  only  in  common  parlance, 
but  In  repeated  decisions  of  this  court  prior 
to  the  adoption  of  the  constitution  of  1879, 
that  if  it  bad  been  Intended  to  restrict  the 
power  of  the  legislature  In  regard  to  assess- 
ments for  local  purposes,  or  that  the  pro- 
viso contained  In  section  1  of  article '  13 
should  extend  to  assessments  as  well  as  taxa- 
tion, apt  words  to  express  such  Intention 
would  have  been  used.  If  this  be  true.  It 
follows  that  there  Is  at  least  no  express  ex- 
emption of  any  property  from  local  assess- 
ments, while  the  act  under  which  said  Irri- 
gation district  was  organized  provides  for 
an  annual  assessment  upon  the  real  prop- 
erty, of  the  district:  "and  all  the  real  prop- 
erty in  the  district  shall  be  and  remain  lia- 
ble to  be  assessed  for  such  payments,  as 
hereinafter  provided."  St  1887.  p.  37,  S  17. 
In  Oooies,  Tax'n  (2d  Ed.)  p.  &50,  In  speak- 
ing of  property' subject  to  assessment,  the 
learned  author  says:  "It  has  been  shown  in 
another   place  that,   while  these  local  as- 
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eessments  are  laid  ander  a  taring  power, 
they  are  not  taxes  In  the  ordinary  under- 
standing of  that  term,  and  that,  consequent- 
ly, the  usual  exemptions  from  taxation  will 
not  preclude  the  property  exempted  being 
subjected  to  them."  And,  at  page  653,  the 
same  author  adds:  "Even  public  property 
Is  often  subjected  to  these  special  assess- 
ments; there  being  no  more  reason  to  excuse 
the  public  from  paying  for  such  benefits 
than  there  would  be  to  excuse  from  payment 
when  property  Is  talten  under  the  eminent 
domain."  In  Hassan  v.  City  of  Rochester, 
67  N.  T.  528,  the  state  owned  lands  on  Oak 
street,  and  It  was  held  that  an  assessmeui: 
tor  the  Improvement  of  the  street  which 
omitted  said  state  lands  was  Invalid.  Among 
the  exemptions  from  taxation,  under  the 
statutes  of  that  state,  were  enumerated  "all 
lands  belonging  to  the  state  or  tbe  United 
States."  The  court  said:  "The  exemption  thus 
stated  evidently  relates  to  general  county  and 
state  taxes,  and  has  no  reference  to  assetis- 
ments  for  Improvements  made  under  special 
laws  and  of  a  local  character;"  citing  Mayor, 
etc.,  of  Troy  v.  Mutual  Bank,  20  N.  Y.  390, 
and  People  v.  Mayor,  etc.,  of  Brooklyn,  4 
N.  T.  419.  The  court  further  said:  "The 
collection  and  enforcement  of  assessments 
made  for  local  improvements  has  never 
been  the  subject  cf  general  regulation  by 
statute,  and  there  is  no  provision  which  ex- 
empts the  property  of  the  state  from  liabili- 
ty for  SHCh  assessments.  Not  being  excepted 
by  the  statute  law  of  the  state.  It  is  left  for 
the  legislature,  which  is  vested  with  ampie 
power  for  that  purpose,  to  make  such  enact- 
ments on  the  subject  as  may  be  considered 
needful  and  proper." 

Respondent  suggests  that  to  give  the 
Wright  act,  under  which  the  Linda  Vista 
District  was  organized,  the  literal  interpreta- 
tion contended  for  by  appellants,  would 
make  state  and  United  States  lands,  if  there 
were  such  In  the  district,  liable  .to  assess- 
ment, and  authorize  the  sale  of  them  If  the 
assessment  should  not  be  paid.  To  this  It 
may  be  replied  that,  as  to  state  lands.  It 
is  tmdoubtedly  within  the  power  of  the  legis- 
lature to  subject  them  to  any  just  liability 
of  the  character  In  question;  but  the  legisla- 
ture has  no  such  power  over  the  public  lands 
of  the  United  States. 

It  is  also  said  that  "the  city  of  San  Diego 
Is  not  engaged,  nor  can  it  engage,  in  an 
agricultural  enterprise."  Under  subdivision 
50  of  section  1  of  its  charter  (St.  1889,  p.  650), 
the  city  is  empowered  to  provide  for  the  sale 
and  conveyance,  or  lease,  of  all  its  lands 
not  dedicated  and  reserved  to  public  use. 
The  demurrer  admits  that  the  lands  In  tjuee- 
tlon  are  pueblo  lands,  agricultural  in  char- 
acter, and  not  used  for  any  municipal  pur- 
pose They  may  be  sold,  and  the  proceeds 
paid  Into  the  city  treasury,  or  leased  and  an 
Income  derived  therefrom.  In  either  case, 
the  dty  would  reap  a  -benefit  at  the  expense 
of  the  other  landowners  of  the  Irrigation 


district,  if  it  be  true  that  the  assessment  in 
question  cannot  be  lawfully  made  and  en- 
forced. These  lands  are  held  and  devoted 
to  the  private  uses  of  the  city,  and  are  not 
Incidental  to  the  performance  of  any  public 
or  municipal  function.  They  derive  an  equal 
benefit  with  all  other  lands  in  the  district 
from  the  expenditures  made  by  the  district, 
and  no  reason  Is  perceived  why  they  should 
be  exempt  from  its  proportion  of  such  ex- 
penditure. As  we  have  seen,  there  is  no  ex- 
press exemption  covering  this  property,  and 
Implied  exemptions  should  not  be  extended 
to  property  which  is  not  held  or  used  for 
municipal  or  governmental  purposes.  In  Es- 
sex Co.  V.  City  of  Salem,  153  Mass.  141,  26  N. 
B.  431,  It  was  said:  "We  are  of  the  opinion 
that.  In  the  absence  of  any  express  exemp- 
tion of  the  property  of  counties  from  taxa- 
tion, an  exemption  can  be  implied  only  when 
the  property  is  actually  appropriated  to  pub- 
lic uses."  In  Ames  y.  City  of  San  Diego, 
101  Cal.  390,  35  Pac.  1005,  it  was  held  that 
the  title  of  the  city  to  its  pueblo  lands  which 
have  not  been  devoted  to  a  specific  public 
use,  and  which  may  be  alienated  by  the 
city,  may  be  lost  by  adverse  possession  for 
the  period  of  time  prescribed  in  the  statute 
of  limitations.  If  the  legislature  may  im- 
power  the  city  to  sell  its  pueblo  lands,  and 
if  the  title  to  such  lands  may  be  lost  by 
adverse  itossesslon  under  the  statute  of  limi- 
tations, DO  reason  is  perceived  why  tbs 
legislature  may  not  make  it  liable  foi:  an 
assessment  which  is  not  Imposed  as  a  bur- 
den, but  as  its  proportion  of  the  expense  in- 
curred to  secure  a  local  benefit  which.  In 
contemplation  of  law,  equals  or  exceeds  the 
charge  Imposed.  The  Judgment  appealed 
from  should  be  reversed,  with  directions  to 
overrule  the  demurrer  to  defendants'  an- 
swer. 

We  concur:    SEARLS,  C;  VANOIilBP,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appeal- 
ed from  is  reversed,  and  the  court  directed 
to  overrule  the  demurrer  to  defendants'  an- 
swer. 


aoe  Cal.  117) 
STEWART  V.  SEFTON.    (No.  19,470.) 
(Supreme  Court  of  Califomis.    July  20,  1895.) 

Removal  of  Tbbks — Meascrb  or  Dauaqbs — Er- 
roneous Division  Line. 
Under  Code  Civ.  Proc.  g  733,  providing 
that  one  who  removes  trees  from  land  of  anoth- 
er, without  lawful  authority,  is  liable  to  the 
owner  in  treble  damages,  and  Civ.  Code,  §  3346, 
providing  that  the  measure  of  damages  for  the 
wrongful  removal  of  trees  from  land  of  anoth- 
er, except  where  the  trespass  was  committed  un- 
der the  belief  that  the  land  belonged  to  the 
trespasser,  is  three  times  the  compensation  for 
the  actual  detriment,  where  one  of  two  owners 
of  adjoining  tracts  of  land,  the  division  line 
between  which  was  unascertained,  after  liaving 
the  line  fixed  by  a  sifrveyor,  held  the  land  up  to 
the  line  adversely,  and  planted  trees  thereon. 


Digitized  by 


Google 


294 


PACIFIC  REPORTER,  Vol.  41. 


(CaL 


with  the  acquiescence  of  the  other  owner,  and 
where,  on  having  another  survey  made  a  year 
later,  he  learned  that  the  line  was  erroneous, 
and  that  the  trees  were  on  his  neighbor's  land, 
and  thereupon  removed  the  same,  he  was  not  lia- 
ble for  their  removal,  though  the  adjacent  own- 
er protested. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Action  by  Julia  V.  Stewart  against  J.  W. 
Sefton  to  recover  damages  for  the  removal  of 
trees  from  land.  From  a  Judgment  for  de- 
fendant, and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Sweet,  Sloane  &  Kirby,  for  appellant  B. 
W.  Brltt,  for  respondent 

VANCLIEF,  C.  It  is  alleged  In  the  com- 
plaint that  on  March  15,  1893,  the  plaintiff 
was  the  owner  and  In  possession  of  the  north- 
west quarter  of  the  southwest  qjarter  of  sec- 
tion 28,  township  16  south,  range  1  west;  on 
which  day,  and  for  a  long  time  prior  thereto, 
there  were  growing  upon  said  land  72  lemon 
trees,  the  property  of  the  plaintiff.  That  on 
said  day  "the  defendant  wrongfully  entered 
upon  said  land,  and  willfully,  knowingly,  and 
maliciously,  with  full  knowledge  of  the  own- 
ership of  said  property  by  plaintiff,  dug  up, 
removed,  carried  away,  and  converted  to  his 
own  use  the  said  lemon  trees  which  were 
then  and  there  growing  upon  said  land," 
whereby  plaintiff  lost  said  trees,  and  the 
said  land  was  greatly  damaged  and  lessened 
in  value  to  the  extent  of  $1,000;  "and  there- 
by the  defendant  under  and  by  force  of  sec- 
tion 733  of  the  Code  of  Civil  Procedure  of  the 
state  of  Callfomla,  has  become  liable  to  pay 
the  plaintiff  treble  the  amount  of  said  dam- 
age, and  that  no  part  of  said  damages  has 
been  paid.  Wherefore,  plaintiff  prays  Judg- 
ment for  said  sum  of  one  thousand  dollars 
damages,  and  that  the  same  be  trebled  under 
and  by  virtue  of  said  section  of  the  Code,  and 
for  costs  of  suit." 

In  his  answer  the  defendant  denies  that 
plaintiff  owned  or  possessed  the  land  or  the 
trees;  denies  that  defendant  maliciously,  or 
with  knowledge  of  plaintiff's  ownership,  dug 
up  or  removed  said  trees;  and  denies  all  the 
allegations  of  damage.  During  the  trial  by 
the  court,  without  a  Jury,  the  defendant  by 
leave  of  the  court,  amended  his  answer  by 
adding  thereto  the  following:  "For  another 
and  separate  defense  to  plaintiff's  alleged 
cause  of  action,  the  defendant  avers  that  at 
the  time  of  the  digging  up,  removal,  and  car- 
rying away  of  the  lemon  trees  mentioned  In 
the  said  complaint  the  defendant  was,  and 
for  the  period  of  one  year  and  upwards  there- 
tofore had  been,  in  the  actual,  exclusive,  no- 
torious, and  adverse  possession  of  the  lands 
and  premises  upon  which  the  said  lemon 
trees,  and  all  of  them,  were  situated.  That 
while  the  defendant  was  so  in  such  posses- 
sion of  the  said  premises,  to  wit,  about  the 
month  of  June,  1892,  the  defendant  brought 


upon  the  said  land, 'and  there  planted  and  set. 
the  said  lemon  trees,  and  all  of  the  same,  and 
that  such  lemon  trees  were  at  the  time  and 
before  they  were  so  planted  the  property  of 
defendant  That  the  defendant  cultivated, 
irrigated,  and  cared  for  said  trees  on  the  said 
land  from  the  time  of  the  planting  thereof, 
as  aforesaid,  in  the  usual  and  customary 
manner,  until  the  same  were  removed  by 
him  on  or  about  the  15th  day  of  March,  1893. 
That  the  defendant  took  possession  of  the 
said  land  on  which  the  said  lemon  trees  were 
planted  and  grew,  and  from  which  the  same 
were  removed,  and  planted  the  said  trees 
thereon,  and  cultivated  the  same  in  good 
faith,  believing  himself  to  be  the  owner 
thereof,  and  that  the  plaintiff  well  knew  of 
the  defendant's  said  possession  and  the  plant- 
ing of  the  said  trees  and  cultivation  of  the 
same,  and  made  no  objection  thereto,  but 
acquiesced  therein.  That  defendant  is,  and 
was  at  all  the  times  herein  mentioned,  the 
owner  <^  a  tract  of  land  about  forty  acres  in 
area,  adjacent  on  the  east  to  the  land  on 
which  said  lemon  trees  were  so  planted  and 
cultivated.  That  previously  to  taking  posses- 
sion of  the  said  lands  on  which  the  said  trees 
were  planted  as  above  alleged,  defendant 
caused  a  survey  thereof,  together  with  the 
said  lands  of  defendant  adjacent  thereto  on 
the  east,  to  be  made  by  a  competent  survey- 
or, and  that  such  survey  so  made  included 
the  said  lands  witi)  those  of  defendant  adja- 
cent thereto,  and  showed  the  same  to  be  part 
and  parcel  of  defendapt's  lauds.  That  after- 
wards, and  about  the  14th  day  of  March 
1893,  defendant  caused  another  survey  to  be 
made  of  all  the  lands  above  described,  as  well 
as  other  lands  of  defendant  adjacent  thereto, 
and  that  in  and  by  such  last-mentioned  sur- 
vey it  appeared  that  the  said  lands  on  which 
the  said  lemon  trees  were  then  planted  were 
not  within  the  boundaries  of  defendant's 
land;  and  that  in  consequence  of  such  last- 
mentioned  survey,  the  defendant  was  in 
doubt  as  to  his  ownership  of  the  land  on 
which  the  said  trees  were  situated,  and  being 
BO  in  doubt  and  while  he  was  in  possession 
of  the  said  land  on  which  the  said  trees  were 
.  planted  and  grew  and  were  situated,  on  the 
j  said  15th  day  of  March,  1893,  as  aforesaid, 
he  removed  the  same,  and  that  such  removal 
so  made  by  the  defendant  and  none  other, 
constitutes  the  acts  of  trespass  alleged  by  the 
plaintiff  in  her  complaint  That  defendant 
removed  such  trees  as  above  shown  in  good 
faith,  believing  himself  to  be  the  owner 
thereof,  and  while  in  possession  of  the  same, 
and  while  in  the  actual,  adverse,  and  excla- 
sive  possession  of  the  land  on  which  the  sam« 
stood,  and  with  no  desire  or  intention  to  in- 
jure the  plaintiff." 

The  court  found  as  facts  that  the  plaintiff 
was  the  owner  of  the  land,  as  alleged  in  the 
complaint;  but  that  on  March  15,  1893.  and 
for  tlie  period  of  about  one  year  prior  there- 
to, the  defendant  had  l)ecn  in  the  exclusive, 
adverse  x>08se8slou  of  the  land,  claiming  title 
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thereto  In  good  faith;  that  while  In  such  ad- 
verse possession  the  defendant  had  planted 
said  lemon  trees,  and  cultivated  them  for  the 
period  of  about  nine  months  immediately  pre- 
ceding March  15,  1893;  that  on  March  15, 
1893,  the  defendant,  being  In  doubt  as  to 
whether  he  owned  the  land  on  whiih  said 
trees  were  then  growing,  dug  them  up  and  re- 
moved them  to  other  land,  believing  them  to 
be  his  property;  and  that  the  land  from 
which  he  removed  them  was  not  thereby 
damaged  or  lessened  In  value;  and  further 
found  substantially,  all  the  facts  alleged  In 
defendant's  amendment  to  his  answer,  as 
above  set  out;  and,  as  a  conclusion  of  law, 
found  that  the  plaintifT  should  take  nothing 
by  her  action,  and  that  defendant  recover 
his  costs. 

The  plaintiff  has  appealed  from  the  Judg- 
ment, and  from  an  order  denying  her  motion 
for  a  new  trial. 

It  appears  by  the  findings  of  the  court, 
Justified  by  the  evidence,  that  in  March,  1892, 
the  plaintiff  owned  the  40  acres  of  land  de- 
scribed in  her  complaint,  and  that  defendant 
owned  a  lot  of  40  acres  adjoining  the  same, 
but  neither  plaintiff  nor  defendant  then  knew 
or  pretended  to  know  the  location  of  the  divi- 
sion line  between  their  lots,  although  plain- 
tiff, by  her  agent,  had  pointed  out  to  defend- 
ant about  where  she  had  been  informed  and 
believed  the  line  ran.  Thereupon  defendant 
employed  a  surveyor  (Hawley)  to  survey 
both  lots,  and  to  locate  the  division  line  be- 
tween theiu.  Hawley  made  the  survey,  and 
located  the  division  line  as  running  to  a  cor- 
ner about  80  feet  west  of  the  true  corner,  as 
aftcns'ards  established;  thus  adding  to  de- 
fendant's lot  the  triangular  strip  of  plaintiff's 
land  on  which  the  trees  in  question  were 
planted.  The  plaintiff  knew  of  the  survey 
by  Hawley  at  the  time  it  was  made,  and  also 
then  knew  where  Hawley  located  said  cor- 
ner and  the  division  line;  and  then,  and  dur- 
ing about  a  year  thereafter,  accepted  and 
acquiesced  in  that  line  as  the  true  division 
line.  At  the  time  of  the  Hawley  survey,  the 
land  on  which  the  lemon  trees  in  question 
were  afterwards  planted  was  unimproved  by 
inclosure  or  otherwise.  Soon  after  that  sur- 
vey, the  defendant  cleared  It  by  grubbing  the 
Kpowlng  bushes  and  removing  the  stones 
therefrom;  and  during  the  months  of  April 
and  May,  1892,  plowed  and  smoothed  it,  and 
planted  thereon  said  lemon  trees.  In  August 
of  the  same  year  defendant  built  a  wire  fence 
on  a  considerable  portion  of  the  Hawley  line, 
but  did  not  entirely  Inclose  the  land  on  which 
the  lemon  trees  were  planted.  The  plaintiff 
was  cognizant  of  all  this  work  upon  and  Im- 
provement of  the  land  by  defendant,  without 
objecting  to  any  part  of  It,  and  furthermore 
affirmatively  manifested  her  acquiescence  by 
removing  and  adjusting  a  portion  of  her 
fence  to  the  Hawley  line.  Mr.  W.  B.  Pren- 
tice, plaintifTs  .son-in-law  and  agent,  testi- 
fied for  plaintiff:  "1  never  suggested  to  Mr. 
Sefton  that  he  bad  planted  his  trees  too  far 


west,  for  we  knew  Mr.  Sefton  had  had  Mr. 
Hawley  survey  the  line,  and  afterwards  took 
It  for  granted  that  the  survey  was  correct, 
and  that  Mr.  Sefton  knew  what  he  was  do- 
ing; and  we  did  not  know  that  it  was  not  cor- 
rect until  Mr.  Sefton  had  Harris  and  King 
make  another  survey  last  March"  (1893). 
About  March  12, 1893,  the  defendant  had  oc- 
casion to  have  all  his  land.  Including  the  40- 
acre  tract  adjoining  plaintiff's  land,  resur- 
veyed,  and  employed  Messrs.  Harris  and 
King  to  make  the  survey.  By  this  resurvey 
he  first  discovered  the  error  in  the  survey  by 
Hawley,  and  Immediately  thereafter  ordered 
his  foreman  to  remove  the  lemon  trees  from 
the  land  between  the  Hawley  line  and  the 
line  run  by  Harris  and  King,  and  also  to  re- 
move the  fence  which  he  had  built  on  the 
Hawley  line.  On  the  morning  of  March  15, 
1893,  his  foreman,  with  other  servants,  com- 
menced to  take  the  trees  from  the  ground, 
and  when  they  had  taken  up  only  seven  or 
eight  trees  they  were  ordered  by  plaintiff's 
agent  to  desist,  and  did  so  for  the  time  being, 
but  later  on  the  same  day,  in  obedience  to 
orders  from  defendant,  removed  the  remain- 
der of  the  trees,  against  the  protest  of  the 
plaintiff's  agent  On  the  same  day  (March 
15)  defendant  wrote  Mr.  Prentice,  who  was 
then  in  charge  of  plaintiff's  land,  informing 
him  of  the  survey  by  Harris  and  King,  com- 
pleted the  day  before,  and  of  defendant's  In- 
struction to  his  superintendent  to  remove  the 
lemon  trees  and  fence,  and  asking  Prentice 
to  accept  the  division  line  as  located  by  Har- 
ris and  King,  or  to  have  it  verified  by  a  sur- 
veyor of  his  own  choice;  and  It  appears  that 
plaintiff  did  procure  a  resurvey  by  a  Mr. 
Wheaton,  which  verified  that  by  Harris  and 
King  to  her  satisfaction,  and  that  she  ac- 
cepted the  line  run  by  Harris  and  King  as  the 
true  division  line.  There  is  no  question  that- 
both  plaintiff  and  defendant,  in  good  faith, 
believed  the  Hawley  line  to  be  the  true  di- 
vision line,  until  after  the  survey  by  Harris 
and  King;  nor  that  plaintiff  acquiesced  In, 
and  thereby  Impliedly  consented  to  all  that 
defendant  did  ui>on  her  land,  except  tbe  re- 
moval of  the  lemon  trees.  Nor  is  there  any 
evidence  that  defendant  was  even  negligent 
In  selecting  Hawley  as  a  reputablcAnd  com- 
petent surveyor,  nor  that  Hawley  was  not 
such. 

Appellant  contends  that  the  action  Is  not 
of  the  nature  of  a  common-law  action  of 
trespass,  but  is  a  special  action  founded  up- 
on section  733  of  the  Code  of  Civil  Pro- 
cedure, of  which  the  following  Is  a  copy: 
"Any  person  who  cuts  down  or  carries  off 
any  wood  or  underwood,  tree  or  timber,  or 
girdles  or  otherwise  injures  any  tree  or  tim- 
ber on  the  land  of  another  person,  or  on  the 
street  or  highway  In  front  of  any  person's 
house,  village  or  city  lot,  or  cultivated 
grounds;  or  on  the  commons  or  public 
grounds  of  any  city  or  town,  or  on  the  street 
or  highway  In  front  thereof,  without  lawful 
authority,   is  liable  to  the  owner  of  such 
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land,  or  to  such  city  or  town,  for  treble  the 
amount  of  damages  which  may  be  assessed 
therefor,  in  a  dvU  action,  in  any  court  hav- 
ing jurisdiction."  And  further  claims  that, 
if  plaintiff  Is  entitled  to  recover  any  dam- 
ages, such  damages  mu^t  be  trebled  by  the 
court.  While  It  may  be  conceded  that  the 
complaint  states  a  cause  of  action  in  which 
the  alleged  damages  may  be  trebled,  it,  nev- 
ertheless, includes  a  cause  of  action  for 
damages  which  should  not  be  trebled;  and 
whether  the  plaintiff  is  entitled  to  recover 
at  all  depends  upon  whether  either  of  these 
causes  of  action  was  proved.  To  entitle  the 
plaintiff  to  treble  damages  under  section  733 
of  the  Code  of  Civil  Procedure  she  must 
have  proved  her  allegation  that  defendant 
willfully  or  maliciously  removed  the  trees, 
knowing  them  to  be  the  property  of  plaln- 
tlfC.  Section  251  of  the  late  practice  act, 
which  is  substantially  the  same  as  section 
733  of  the  Code  of  Civil  Procedure,  was  con- 
strued in  the  case  of  Barnes  v.  Jones,  51 
Cal.  303.  In  that  case  it  was  averred  in  the 
complaint  that  the  defendants,  "without 
leave  of  the  plaintiff,  wrongfully"  entered 
upon  plaintiff's  land,  cut  down  and  carried 
off  the  timber,  whereby  plaintiff  was  dam- 
aged in  a  specific  sum,  "contrary  to  the 
form,  force,  and  effect  of  section  251  of  the 
practice  act"  But  there  was  no  averment 
that  the  trespass  was  committed  knowingly, 
willfully,  or  maliciously;  and  for  this  rea- 
son it  was  held  that  the  complaint  failed  to 
state  a  cause  of  action  entitling  the  plaintiff 
to  treble  damages,  though  it  entitled  him  to 
actual  damage.  The  court  said:  "While  the 
statute  does  not  so  state  in  terms,  it  is  clear, 
we  think,  that  it  was  not  intended  to  apply 
to  cases  in  which  the  trespass  was  commit- 
ted through  an  innocent  mistake  as  to  the 
boundary  or  location  of  a  tract  of  land 
claimed  by  the  ^defendant,"— citing  several 
cases  in  which  similar  statutes  of  other 
states  have  been  so  construed.  That  the 
defendant,  in  the  case  at  bar,  entered  upon 
plaintiff's  land,  planted  the  lemon  trees 
thereon,  and  cultivated  them,  until  his  sec- 
ond survey  of  the  land,  through  an  innocent 
mistake  as  to  the  true  location  of  the  divi- 
sion line  between  his  land  and  that  of  plain- 
tiff, and  that  plaintiff  acquiesced  In  all  these 
acts  of  defendant  through  a  like  mistake,  is 
clear  and  undisputed.  But  it  is  claimed  by 
appellant  that  the  act  complained  of— the 
removal  of  the  trees— was  committed  after 
defendant  discovered  the  mistake,  and, 
therefore,  was  a  willful  severance  and  re- 
moval of  the  trees  from  what  he  then  knew 
to  be  the  property  of  plaintiff,  in  the  sense 
of  section  733  of  the  Code  of  Civil  Proced- 
ure, as  qualified  by  section  3346  of  the  Civil 
Code,  as  follows:  "For  wrongful  injuries  to 
timber,  trees  or  underwood  upon  the  land  of 
another,  or  removal  thereof,  the  measure  of 
damages  is  three  times  such  a  sum  as 
would  compensate  for  the  actual  detriment, 
except  where  the  trespass  was  casual  and 


Involuntary,  or  committed  nnd^  the  bell^ 
that  the  land  belonged  to  the  trespasser,  or 
where  the  wood  was  taken  by  the  authority 
of  highway  ofilcers  for  the  purposes  of  a 
highway;  in  which  cases  the  damages  are 
a  sum  equal  to  the  actual  detriment" 

Conceding  that  after  plaintiff  regained 
possession  she  was  entitled  to  treat  the  de- 
fendant as  a  trespasser,  ab  Initio,  for  the 
purpose  of  recovering  all  actual  damages 
suffered  by  her  In  consequence  of  his  entry 
and  subsequent  acts  upon  her  land,  the  Im- 
portant remaining  questions  are:  (1)  What 
were  the  actual  damages  so  suffered  by 
plaintiff?  (2)  If  no  actual  damage,  is  she 
entitled  to  a  reversal  of  the  judgment,  to 
the  end  that  she  may  recover  merely  nomi- 
nal damages? 

First  No  damage  is  claimed  for  mesne 
profits;  nor  for  any  injury  to  the  substance 
of  the  estate,  unless  the  removal  of  the  lem- 
on trees  may  be  deemed  such.  And,  under 
the  facts  and  circumstances  of  this  case;  I 
think  the  plaintiff  is  estopped  from  claim- 
ing that  the  lemon  trees  ever  became  a  part 
of  her  estate  in  the  land,  and  consequently 
that  she  suffered  no  actual  damage  In  con- 
sequence of  their  removal  by  the  defendant 
While  the  adverse  possession  of  the  defend- 
ant was  not  of  sufficient  duration  to  give 
him  title  to  the  land,  and  though  there  was 
no  express  agreement  that  the  Hawley  line 
should  be  adopted  as  the  true  division  line, 
yet  as  was  said  by  this  court  In  Helm  t. 
Wilson,  76  Cal.  486,  18  Pac.  604:  "It  has 
been  .held  that  even  without  any  agreement 
more  than  Is  Implied  from  their  acts,  if  two 
persons  trace  their  dividing  line,  and,  both 
recognizing  It  as  such,  one  goes  forward 
with  the  knowledge  and  acquiesence  of  the 
other,  and  makes  valuable  Improvements, 
so  valuable  as  to  work  great  injury  to  the 
party  making  them  If  the  line  be  disturbed, 
the  other  will  be  estopped  from  afterwards 
alleging  such  mistake  as  will  deprive  the 
builder  of  his  Improvements,  and  especially 
If  the  party  seeking  to  disturb  the  line  knew 
at  the  time  the  improvements  were  made  all 
that  he  subsequently  learned,  or  If  he  had 
the  means  of  knowledge.  Dolse  v.  Vodlcka, 
49  Mo.  98;  Walt  Act.  &  Def.  718,  and  cases 
cited."  The  foregoing  quotation  la  substan- 
tially a  quotation  from  the  opinion  of  the 
court  by  Bliss,  J.,  in  the  case  cited  (Dolse  v. 
Vodlcka),  wherein  the  learned  justice  fur- 
ther said:  "The  kind  of  possession  neces- 
sary to  give  title  under  the  statute  of  limita- 
tions is  not  necessary  to  be  considered,  and 
though  the  decisions  In  regard  to  estoppel 
in  pals  In  cases  of  this  kind  are  not  entirely 
harmonious,  yet  the  doctrine  as  here  an- 
nounced is  founded  In  equity,  and  cannot  be 
controverted  in  principle."  The  action  was 
ejectment  for  a  strip  of  plalntlfTs  land  on 
which  the  defendant  had  built  a  portion  of 
a  valuable  brick  house,  through  an  inno- 
cent mistake  of  both  parties  as  to  the  true 
location  of  the  division  line  between  their 
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adjoining  lots,  Induced  by  an  erroneous  sur- 
vey by  their  common  vendor.  McKelway 
V.  Armour,  10  N.  J.  Eq.  115,  is  a  case  in 
■which  the  complainant  was  relieved  from 
the  consequence  of  a  similar  mutual  mistake 
of  the  parties.  In  that  case  "complainant 
erected  a  valuable  dwelling  house,  by  mls- 
taiie,  on  the  land  of  the  defendant;  defend- 
ant lived  in  the  vicinity,  saw  complainant 
progressing  from  day  to  day  with  the  im- 
provements, and  admitted  that  be  did  not 
suspect  the  erections  to  be  on  his  lot  until 
some  time  after  their  erection,  when  by  ac- 
tual measurement,  to  his  surprise,  he  dis- 
covered the  mistake."  The  court  of  errors 
and  appeals,  by  the  chancellor,  said:  "Un- 
der such  circumstances  it  would  be  most  un- 
just to  permit  Armour  to  take  these  im- 
provefaients,  and  to  send  the  complainant 
away  remediless.  It  is  very  true,  as  was 
urged  upon  the  argument,  the  complainant 
Is  the  most  to  blame  In  this  matter.  A  dili- 
gent examination  of  the  deed  to  Armour, 
and  an  actual  measurement  of  the  land, 
would  have  decided  the  dUQcuIty.  But  It 
was  a  vacant  lot  of  land,  plotted  out  upon  a 
map  only,  and  the  mistake  was  one  which 
might  occur  to  the  most  careful  and  diligent 
man.  The  fact  of  Armour's  standing  by 
and  participating  In  the  mistake  Is  an  Im- 
portant feature  In  the  case."  In  Wicklltte 
V.  Clay,  1  Dana  (Ky.)  580,  It  was  held  by 
the  court  of  appeals  that  "where  one  in  the 
possession  of  land,  'held  bona  fide  as  his 
own,  has  erected  buildings  thereon,  he  (or 
those  claiming  under  him)  may  remove 
Them  without  Incurring  any  responsibility 
to  the  owner  of  the  paramount  title."  In 
that  case  the  building  erected  and  removed 
was  a  stable.  The  court,  by  Chief  Justice 
Robertson,  said:  "There  is  no  reason  to 
doubt  that  tiytle  took  possession  of  the  lot, 
not  as  a  willful  trespasser,  but  in  good  faith 
(not  then  knowing  or  apprehending  that  it 
was  the  property  of  Philips  and  wife),  and 
tbat,  whilst  thus  possessed,  he  erected  the 
stable  in  equal  good  faith;  and,  therefore, 
he,  or  any  other  person  claiming  under  him, 
had  a  perfect  right,  according  to  the  doc- 
trines of  the  civil  law,  altogether  consistent 
in  this  respect  with  the  principles  of  the 
common  law,  to  remove  the  stable,  without 
doing  any  injury  to  the  lot  itself,  whilst  he 
was  In  possession;  and,  consequently,  by 
such  a  removal  no  liability  was  Incurred  to 
the  true  owners  of  the  lot"  As  to  estoppel 
by  tacit  acquiescence,  see,  also,  Scott  v. 
Jackson,  89  Cal.  258,  26  Pac.  898.  But,  aside 
from  the  doctrine  of  estoppel,  there  are  at 
least  two  closes  of  decisions  utterly  incon- 
sistent with  the  allegation  that  plalntlfC  suf- 
fered actual  damage  in  consequence  of  the 
removal  of  the  lemon  trees;  namely,  deci- 
sions as  to  the  grounds  and  measure  of  dam- 
age suffered  by  persons  whose  lands  are 


condemned  for  public  use.  In  which  It  has 
been  held  that,  although  the  owner  is  enti- 
tled to  full  compensation  for  the  land  taken, 
and  for  all  permanent  improvements  there- 
on made  by  himself  or  by  those  from  whom 
he  derived  title,  yet  he  is  not  entitled  to 
damages  for  Improvements  made  by  the 
party  at  whose  suit  the  land  Is  afterwards 
condemned,  though  made  by  such  party 
without  authority  of  law  or  the  consent  of 
the  owner  of  the  land  (Railroad  Co.  v.  Hes- 
ser,  84  Cal.  435,  24  Pac.  288,  and  cases  there 
cited;  Railroad  Co.  v.  Taylor,  86  Cal.  246, 
24  Pac.  1027);  and  decisions  allowing  the 
value  of  permanent  Improvements  made  by 
an  adverse  possessor  In  good  faith  to  be  set 
off  against  the  actual  damages  suffered  by 
the  owner  of  the  land  (Sedgw.  Dam.  {  015 
et  seq.;  Code  Civ.  Proc.  i  741).  All  the  rea- 
sons advanced  In  support  of  the  decisions  in 
these  classes  of  cases  seem  equally  applica- 
ble to  the  case  at  bar,  and  quite  suuicient, 
without  aid  from  the  doctrine  of  estoppel, 
to  warrant  the  conclusion  that  plaintiff  suf- 
fered no  actual  damage  in  consequence  of 
the  removal  of  the  lemon  trees.  Whatever 
might  be  the  effect  of  sustaining  the  conten- 
tion of  appellant  that  plaintiff  had  regain- 
ed possession  of  the  land  before  defendant 
removed  the  trees,  it  Is  enough  to  say  the 
court  found  that  the  plaintiff  was'  not  In- 
possession  of  the  land  at  the  time  the  trees 
were  removed,  but  that  the  land  was  then, 
and  for  about  one  year  next  before  that  time 
had  been.  In  adverse  possession  of  the  de- 
fendant, and  that  this  finding  is  Justified  by 
the  evidence. 

Second.  In  actions  ex  delicto  nominal  dam- 
ages are  often  given,  though  no  actual  dam- 
age has  been  suffered;  but  a  Judgment  for 
such  damages  is  Justified  only  on  the  ground 
that  it  conserves  some  right  of  the  plaintiff 
which  has  been  nominally  infringed,  and 
which  might  else  be  lost  by  acquiescence 
and  lapse  of  time.  Sedgw.  Dam.  ${  99,  100. 
In  this  case,  however,  no  right  or  title  of 
the  plaintiff  is  Jeopardized  by  denying  her 
nominal  damage,  since  defendant  acknowl- 
edged her  title  and  right  of  XKisseesion,  and 
voluntarily  surrendered  to  her  the  exclusive 
possession  of  the  land  before  the  commence- 
ment of  this  action.  Besides,  appellant 
makes  no  point  here  relating  to  nominal 
damages.  If  the  views  above  expressed 
are  correct,  they  obviously  answer  all  points 
made  by  appellant,  though  some  of  them 
have  not  been  expressly  noticed. 

I  think  the  order  and  Judgment  should  be 
affirmed. 

We  concur:    SBARLS,  C;    HATNBS,  C3. 

PBR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  and  Judg- 
ment are  affirmed. 
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O'BRIEN  T.  NEW  ZEALAND  INS.  CO. 
(No.  18,319.) 
(Supreme  Court  of  California.  July  24,  1885.) 
Insurance — Unauthobized  CJojjtract. 
An  insurance  company  is  not  liable  for 
loss  on  a  building  burned  before  the  application 
for  insurance  was  mailed  to  it,  merely  because 
the  local  agent,  when  application  was  made,  told 
aiqplicant  that  his  insurance  would  begin  at  the 
time;  he  having  no  actual  or  ostensible  author- 
ity to  make  a  contract,  and  the  building  being 
one  of  a  class  which  the  company  did  not  insure; 
and  it  makes  no  difference  that  at  the  time  of 
the  application  the  special  agent  of  the  com- 
pany, who  had  no  authority  to  enter  into  con- 
tracts, was  present  and  approTed  of  it 

Department  1.  Appeal  from  superior  court, 
Fresno  cotmty;   M.  K.  Harris,  Judge. 

Action  by  Thomas  H.  O'Brien  against  the 
New  Zealand  Insurance  CJompany.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

W.  S.  Goodfellow  and  h.  L.  Cory,  for  ap- 
pellant.   J.  D.  Meuz,  for  respondent. 

GAROUTTE,  J.  This  Is  an  action  upon  a 
contract  of  Are  insurance,  and  defendant  Is 
appellant,  as  Is  usual  In  that  class  of  cases. 
One  Peters  was  defendant's  local  agent  in 
the  town  of  Keedly,  Fresno  county,  and  un- 
der bis  commission  as  agent  be  bad  no  author- 
ity to  enter  into  a  contract  of  Insurance.  But 
he  was  appointed  subagent  "to  receive  pro- 
posals for  insurance,  and  fix  rates  of  pre- 
mium, and  to  receive  money  for  policies  and 
certificates  of  Insurance."  Upon  July  2,  1892, 
plaintiff,  O'Brien,  made  a  written  applica- 
tion to  Peters,  upon  one  of  defendant's  blanks, 
for  insurance  upon  bis  saloon,  building  and 
fixtures.  Tbls  application,  accompanied  by  a 
letter  from  Peters,  was  deiioslted  In  the  post- 
oflSce  July  5tb,  addressed  to  defendant  at 
San  Francisco.  The  letter  referred  to  the  In- 
closed application,  witb  the  suggestion  that 
the  company  should  place  the  insurance.  If 
it  was  deemed  advisable.  The  plaintiff's  build- 
ing was  occupied  as  a  liquor  saloon,  and  de- 
fendant did  not  take  Insurance  upon  saloons, 
and  the  agent,  Peters,  knew  this  fact.  When 
the  application  was  made,  the  agent  Inform- 
ed plaintiff  that  he  was  insured  from  that 
time.  Upon  July  4th,  which  was  between  the 
time  of  the  making  of  the  application  and 
the  time  when  the  application  was  mailed  to 
defendant,  the  property  was  destroyed  by 
Are.  It  thus  appears  that  the  building  was 
destroyed,  not  only  before  the  application  for 
insurance  was  passed  upon  by  the  defendant, 
but  before  the  application  was  ever  heard  of 
by  the  company. 

As  suggested,  the  agent,  Peters,  had  no  au- 
thority to  enter  Into  a  contract  of  insurance 
with  plaintiff.  His  powers  did  not  go  to  that 
extent.  Under  a  commission  of  authority  in 
all  material  re8pe<-t8  similar  to  the  authority 
possessed  by  Peters,  it  was  held  In  Stewart 
T.  Insurance  Cto..  102  Cal.  218,  36  Pac.  410, 
that  the  agent  had  no  axrtual  authority  to 


enter  Into  a  contract  of  Insurance.  In  that 
case  It  was  an  application  for  the  renewal  ot 
a  policy,  and  the  court  said:  "The  proposal 
of  plaintiff  made  to  such  agent  for  a  re- 
newal of  said  policy  was,  until  communicat- 
ed to  and  accepted  by  defendant,  nothing 
more  than  a  mere  offer  upon  the  part  of 
plaintiff  to  renew  such  policy."  That  there 
was  no  actual  contract  of  Insurance  In  this 
case,  as  far  as  defendant  la  concerned,  is 
apparent  at  a  glance,  for  the  contract  could 
only  be  made  with  the  defendant,  and  the 
defendant  knew  nothing  of  it  The  defend- 
ant had  the  right  to  reject  the  application 
when  presented,  and  until  it  was  presented 
and  granted  no  contract  was  possible.  If 
there  was  a  contract  of  Insurance  in  force 
from  July  2d  untU  the  application  reached 
the  defendant,  then  it  was  equally  In.  force 
after  that  time  and  dm-ing  the  entire  period 
covered  by  the  policy;  but  such  a  construc- 
tion would  deprive  the  defendant  of  the  right 
to  reject  unsatisfactory  applications,  and 
place  the  power  of  contracting  In  the  hands 
of  agents  like  Peters,  a  result  diametrically 
opposed  to  its  purposes  and  practices.  Pe- 
ters was  not  only  lacking  in  actual  authority 
to  enter  Into  a  contract  of  Insurance  with 
plaintiff,  but  the  evidence  fails  to  show  any 
ostensible  authority  In  him.  Ostensible  au- 
thority Is  such  as  a  principal.  Intentionally 
or  by  want  of  ordinary  care,  causes  or  al- 
lows a  third  person  to  believe  the  agent  to 
possess.  Civ.  Code,  I  2317.  Certainly  In  this 
case  the  company  did  not  Intentionally  cause 
plaintiff  to  believe  that  Peters  had  authority 
to  make  a  contract  of  Insurance,  and  there 
is  not  a  word  in  the  evidence  to  indicate  a 
want  of  ordinary  care  upon  defendant's  part, 
which  caused  or  allowed  plaintiff  to  believe 
that  Peters  was  clothed  with  any  such  au- 
thority. It  would  seem  to  follow  Inevitably 
that,  this  agent  having  neither  actual  nor 
ostensible  authority  to  make  a  C(mtract  of 
insurance,  plaintiff  must  fail  of  recovery. 

The  agent,  Peters,  told  plaintiff  that  he  had 
no  power  to  write  policies,  and  that  the  appli- 
cation would  have  to  be  forwarded  to  defend- 
ant at  San  Francisco.  This  statement  would 
Indicate  that  Peters  did  not  attempt  to  enter 
Into  a  contract  of  Insurance  with  plaintiff, 
and  that  plaintiff  probably  so  understood  it. 
If  this  were  all  the  evidence,  there  could 
hardly  be  a  question  about  It,  but  it  appears 
that  Peters,  at  the  time  of  the  aifl>lication, 
told  plaintiff  that  his  iusui-ance  would  begin 
at  that  time.  While  this  statement  may  have 
resulted  In  misleading  plaintiff.  It  could  have 
no  possible  binding  effect  up<»  the  company 
defendant.  At  best,  it  was  but  the  agent's 
conclusion  as  to  the  legal  effect  of  the  trans- 
action, and  any  loss  suffered  by  plaintiff  by 
reason  of  this  mistake  of  the  agent  is  a  mat- 
ter to  be  settled  between  them.  A  reasona- 
ble view  of  the  meaning  of  the  agent's  lan- 
guage would  seem  to  be  that  the  policy 
would  take  effect  as  of  the  date  of  the  appli- 
cation, if  the  application  were  accepted,  for. 
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until  action  upon  it  by  the  company,  It  was 
Impossible  to  say  whether  or  not  it  ever 
wonld  take  effect 

It  is  attempted  to  bring  this  case  within 
the  principle  declared  in  Harron  t.  Insurance 
Co.,  88  Cal.  16,  25  Pac.  £S2,  but  the  facts  do 
not  Justify  It  Borcbers,  the  special  agent  of 
the  company,  was  not  authorized  to  enter 
into  contracts  of  Insurance.  He  had  no  more 
authority  in  this  regard  than  the  subagent 
Peters,  and,  not  having  power  to  enter  into 
contracts  himself,  be  necessarily  had  no  au- 
thority to  delegate  such  a  power  to  Peters. 
His  appearance  upon  the  scene,  pending  the 
negotiations  for  this  Insurance,  fails  to 
'strengthen  the  plaintKTs  case.  Looking  at 
the  case  from  all  sides,  we  think  it  would  be 
a  manifest  injustice  to  require  defendant  to 
pay  the  loss  suffered  by  plaintiff.  This  com- 
pany did  not  Insure  saloon  buildings,  and  the 
application  would  most  probably  have  been 
rejected,  as  far  as  defendant  was  concerned, 
upon  presentation.  We  conclude  the  defend- 
ant assumed  no  risk,  and  is  liable  for  no  loss. 

For  the  foregoing  reasons  the  judgment  and 
order  are  reversed,  and  the  cause  remanded. 

We  concur:  VAN  FLEET,  J,;  HARBI- 
SON, J. 


(108  Cal.  240) 

RIVERSIDE  WATER  CO.  v.  GAGE.     (No. 

19,529.) 

(Supreme  Court  of  California.     Jnly  26,  1805.) 

Uenial   or  New   Trial— Review   on   Appeal— 

Flbadinos  and  Bvidbnos — Statement  on  Ap- 

PBAL — SpEGIFIOATIOKS  OF  ErKOR. 

1.  On  appeal  from  the  denial  of  a  new  trial 
in  a  cage  tried  by  the  court,  the  record  being 
biought  in  a  statement  of  the  case,  the  suffi- 
ciency of  the  findings  to  support  the  judgment, 
oi"  whether  they  correspond  to  the  issues  pre- 
Kented  by  the  pleadings,  or  what  issues  the 
pleadings  present,  cannot  be  considered. 

2.  Evidence  in  a  case  cannot  be  considered 
on  an  issue  not  presented  by  the  pleadings. 

3.  It  is  not  to  he  assumed  that,  l>ecanse  the 
statement  of  a  case  on  appeal  does  not  show 
that  objection  was  made  to  evidence  therein  out- 
side the  issues  before  the  court,  it  was  received 
without  objection. 

4.  Specifications  as  to  insufficiency  of  evi- 
dence will  not  be  considered  unless  the  parts 
of  the  record  showing  It  are  pointed  out 

Departmient  1.  Appeal  from  superior  court, 
San  Bernardino  county;  James  A  Gll)son, 
Judge. 

Action  by  the  Riverside  Water  Company 
against  Matthew  Gage.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

Fox,  Kellogg  &  Gray  and  Byron  Waters, 
for  appellant  R.  E.  Houghton,  for  respond- 
ent 

HARRISON,  J.  An  appeal  from  the  Judg- 
ment in  this  action  has  l>een  heretofwe  beard 
and  determined.  89  Cal.  410,  26  Pac.  889. 
The  present  appeal  Is  from  an  order  denying 
the  defendant's  motion  for  a  new  trial,  made 
8ul)8equent  to  the  affirmance  of  the  Judg- 


ment The  main  portion  of  the  argument  on 
behalf  of  the  appellant  is  that  inasmuch  as 
the  evidence  before  the  court  showed  that  the 
defendant  Is  the  owner  of  lands  riparian  to 
the  Santa  Ana  river  above  the  plaintiff's 
point  of  diversion,  the  plaintiff  could  not  ac- 
quire a  right  of  diversion  by  prescription 
against  defendant,  as  such  riparian  proprie- 
tor, and  that  the  decree,  in  so  far  as  it  de- 
prives him  of  any  riitarlan  rights,  is  erro- 
neous. We  are  of  the  opinion,  however,  that 
this  question  does  not  arise  upon  the  present 
appeal. 

Upon  the  appeal  from  an  order  daiying  a 
new  trial,  when  the  cause  was  tried  by  the 
court,  and  the  record  of  its  action  is  brought 
here  in  a  statement  of  the  case,  the  only  ques- 
tions to  be  considered  are  the  sufficiency  of . 
the  evidence  to  Justify  the  findings  of  the 
court  and  whether  any  errors  of  law  occur- 
red at  the  trial.  Whether  the  findings  are 
sufficient  to  support  the  Judgment,  or  corres- 
pond to  the  issues  presented  by  the  pleadings, 
as  well  as  what  issues  the  pleadings  present 
are  questions  which  can  be  considered  only 
upon  an  appeal  from  the  Judgment,  and  do 
not  arise  upon  an  appeal  from  an  order  iesay- 
Ing  a  new  trial.  Brison  v.  Brison,  90  Cal.  323, 
27  Pac.  186.  "A  new  trial  Is  a  re-examina- 
tion of  an  Issue  of  fact  in  the  same  court, 
after  a  trial  and  decision  by  a  Jury  or  court" 
Code  Civ.  Proc.  {  656.  And  only  those  mat- 
ters, applicable  to  the  determination  of  that 
issue  are  proper  to  be  considered  upon  a  mo- 
tion for  a  new  trIaL  -If  the  finding  upon  the 
issue  is  in  accordance  with  the  evidence,  it  is 
irrelevant  to  the  motion  for  a  new  trial  that 
the  finding  has  not  been  given  proper  effect 
in  the  judgment  since  upon  another  trial  the 
same  evidence  must  result  in  the  same  find- 
ing. 

Upon  the  appeal  from  the  Judgment  herein, 
one  of  the  questions  before  the  court  was  a 
determination  of  what  issues  were  presented 
by  the  answer  of  the  appellant,  and  whether 
his  right  as  a  riparian  owner  to  divert  any 
portion  of  the  stream  was  one  of  those  is- 
sues; and  it  was  held  tliat  this  issue  was  not 
presented  by  his  answer,  the  court  saying  in 
its  opinion:  "In  short  we  think  the  answer 
insufficient  to  raise  any  issue  as  to  the  extent 
of  defendant's  right  &8  B.  mere  riparian  pro- 
prietor, to  divert  and  exhaust  any  i>ortion  of 
the  waters  of  the  stream.  •  •  •  It  was 
not  necessary,  therefore,  to  support  the  con- 
clusions and  Judgment  of  the  court  to  find 
that  the  plaintiff  had  gained  a  prescriptive 
right,  or  that  the  defendant  was  I)arred  of  his 
riparian  right;  and,  conceding  these  findings 
to  be  as  insufficient  as  appellant  contends 
tliey  are,  we  think  the  other  findings  cover  all 
the  material  issues,  and  fully  support  the 
Judgment"  With  this  decision  upon  the  char- 
acter of  the  answer,  we  are  precluded  from 
considering  whether  the  evidence  shows  that 
the  defendant  was  a  riparian  proprietor  above 
the  point  at  which  the  plaintiff  diverts  the 
waters  of  the  stream,  or,  conceding  that  he 


Digitized  by 


Google 


soo 


PACIFIC  REPORTER,  Vol.  41. 


(Col. 


was,  whether  the  plaintiff  conid  acquire  a 
prescriptive  right  against  him  to  divert  any 
of  the  waters  of  the  stream.  It  Is  urged  by 
the  appellant,  however,  that.  Inasmuch  as 
some  of  the  evidence  which  he  Introduced  at 
the  trial  shows  that  he  was  such  riparian  pro- 
prietor. It  must  be  held  that  the  cause  was 
tried  upon  the  theory  that  this  Issue  was  be- 
fore the  court,  and  therefore  Is  proper  to  be 
reviewed  upon  this  appeal.  It  has  been  held 
that  when  an  Issue  has  been  tendered  by  the 
plaintiff,  and  evidence  upon  that  issue  has 
been  introduced  at  the  trial  by  both  parties, 
without  objection,  upon  the  assumption  that 
an  answer,  though  defective  In  form,  raises 
the  issue,  the  {larties  would  not  be  permitted 
to  contend  for  the  first  time  upon  an  appeal 
ttiat  such  issue  was  not  before  the  court. 
This  rule,  however,  has  no  application  to  a 
case  where,  at  the  trial,  evidence  is  Introduc- 
ed which  is  outside  of  any  issue  presented  in 
the  pleadings;  and,  under  the  decision  of  this 
court  that  the  issue  contended  for  by  the  ap- 
pellant is  not  presented  In  his  answer,  it  can- 
not be  held  that  this  evidence  was  received  at 
the  trial  in  support  of  such  issue.  Nor  Is  it  to 
be  assumed  that,  because  the  statement  con- 
tains evidence  outside  of  the  Issues  before 
the  court.  It  was  received  without  objection. 
The  party  preparing  the  statement  is  required 
to  place  therein  only  such  errors  as  he  desh-es 
to  have  reviewed,  and  any  objections  or  ex- 
ceptions to  the  introduction  of  evidence  that 
may  have  been  made  by  the  prevailing  party 
have  no  place  in  such  statement  In  re 
Gates,  90  Cal.  259,  27  Pac  196;  Klauber  t. 
Car  Co.,  98  Cal.  105,  32  Pac.  876.  If  the  ap- 
pellant would  rely  upon  the  fact  that  no  ob- 
jection was  made  to  such  evidence,  he  should 
make  It  clearly  to  appear  that  such  was  the 
case.  It  Is  frequently  the  case  that  evidence 
which  is  admissible  to  establish  one  issne 
may  tend  to  establish  another  Issue  than  that 
for  which  It  Is  offered,  and  It  is  a  rule  that 
evidence  so  introduced  is  available  to  estab- 
lish any  of  the  Issues  in  the  case.  This  rule 
is,  however,  limited  to  the  issues  which  are 
to  be  tried.  If  the  other  issue  that  the  evi- 
dence may  tend  to  establish  Is  not  before  the 
court,  the  evidence  must  be  limited  to  the 
actual  issue.  The  fact  of  its  introduction 
cannot  be  nsed  to  establish  an  issne  that  the 
parties  have  not  made  in  their  pleadings. 
The  court  would  not  be  authorized  to  consid- 
er it  as  establishing  an  issue  that  was  not 
before  it  for  trial.  Even  a  finding  upon  such 
evidence  woold  be  disregrarded  in  determin- 
ing the  correctness  of  the  judgment  We 
hold,  therefore,  that,  as  it  has  been  once  de- 
termined in  this  case  that  the  right  of  the  ap- 
pellant, as  a  mere  riparian  proprietor,  to  di- 
vert any  portion  of  the  waters  of  the  stream 
was  not  an  issue  before  the  court,  any  evi- 
dence offered  at  the  trial  which  would  tend 
to  establish  such  issue  did  not  authorize  the 
court  to  malce  a  finding  upon  that  issne,  and 
its  failure  to  make  a  finding  thereon  was  not 
error.    As  the  issne  was  not  in  the  action, 


the  court  was  not  authorized  to  make  a  find- 
ing thereon;  and,  if  it  had  made  such  find- 
ing, it  could  not  have  been  considered  as  a 
basis  for  the  judgment 

In  the  statement  prepared  by  the  appellant 
he  has  specified  19  errors  of  law  as  committed 
at  the  trial,  and  22  points  in  which  the  evi- 
dence is  insufficient  to  sustain  the  decision  of 
the  court.  In  his  brief,  however,  he  has  re- 
f«<rred  to  only  2  of  these  errors  of  law,  and 
has  disposed  of  the  insufficiency  of  the  evi- 
dence as  follows:  "The  specifications  of  In- 
sufficiency of  the  evidence  to  justify  the  deci- 
sion are  ample  to  cover  the  discussions  above 
written.  Those  specifications  are  found  on 
folios  3913  to  3972,  and  we  refer  to  numbers 
1,  2,  6,  7,  15,  16,  and  17."  The  statement  of 
the  case  is  contained  in  two  volumes  of  up- 
wards of  500  pages  each,  but,  as  counsel  has 
not  deeihed  it  of  sufficient  moment  to  call  our 
attention  to  the  portions  of  the  record  which 
would  illustrate  these  specifications,  we  can 
only  infer  that  he  was  unable  to  do  so.  We 
have  frequently  stated  that,  if  counsel  do  not 
point  out  the  errors  in  the  record,  we  shall 
not  search  it  to  ascertain  if  there  are  any. 

The  errors  of  law  to  which  he  has  directed 
our  attention  do  not  require  extended  consid- 
eration. The  objection  to  the  instruments  of- 
fered went  to  their  effect  as  evidence,  and 
not  to  their  admissibility.  The  order  is  af- 
firmed. 


We     concnr: 
FLEET,  J. 


GAROUTTE,      X;     VAN 


(S  Cal.  Unrep.  M) 
LUDT  V.  COLUSA  COUNTY.     (No.  18,403.) 
(Supreme  Court  of  Califontia.    July  27,  1895.) 
Road  Ovbrsber — Adthoritt  to  do  Work. 

1.  Under  Pol.  Code,  i  2615,  providing  that 
road  overseers,  under  the  direction  and  sapei^ 
vision  of  the  road  commissionerB,  and  pursuant 
to  orders  of  the  board  of  superviaora,  must  take 
charge  of  the  highways  in  their  districts,  and 
shall  employ  the  necessary  help  and  keep  the 
highways  in  good  repair,  the  order  of  the  road 
commissioner  of  a  district  is  sufficient  author- 
ity for  the  overseer  to  have  repairs  done  on  th« 
road  and  materials  furuished  therefor. 

2.  A  road  overseer  has  sufficient  authority 
to  make  repairs  on  roads  and  obtain  material 
therefor,  he  having  kept  within  the  directions 
of  the  road  commissioner,  who,  speakioK  to  liim 
in  reference  to  work  on  the  roads,  told  him  not 
to  work  in  excess  of  the  funds  of  the  district 

Department  1.  Appeal  from  superior 
court  Colusa  county;  E.  A.  Bridgford,  Judge. 

Action  by  W.  W.  Ludy  against  the  county 
of  Colusa,  for  work  done  as  road  overseer. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

Bf.  J.  Keys,  for  appelant  Bmeat  Weyand, 
for  respondent 

GAROUTTE,  J.  Plaintiff  was  road  wer- 
seer  of  road  district  No.  6,  Colusa  county. 
As  such  road  overseer,  during  the  tsKal  year 
1890-91,  he  individually  performed  work  upon 
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the  roads  of  that  district  and  employed 
others  to  do  the  same,  and,  at  his  instance 
and  request,  materials  were  furnished  to  be 
used,  and  which  we^re  used,  In  the  r^alr  of 
the  roads  of  such  district.  Claims  In  proper 
form  for  the  amounts  due  for  this  labor  and 
these  materials  were  presented  by  the  vari- 
ous parties  to  the  board  of  supervisors  of 
Celosa  county.  These  claims  were  rejected, 
and  thereafter,  b^ng  assigned  to  this  plain- 
tiff, action  was  brought  to  recover  judgment 
thereon.  Judgment  went  for  defendant,  and 
this  appeal  is  from  such  judgment  and  from 
the  order  denying  the  motion  for  a  new  trial. 

Defendant,  by  its  answer,  admits  that  the 
labor  was  performed  upon  the  roads  of  road 
district  No.  6,  and  that  the  materials  wore 
furnished  for  the  benefit  and  Repair  of  snch 
roads,  and  that  said  labor  was  done  and  ma- 
terials furnished  at  the  special  instance  and 
request  of  plaintiff,  as  road  overseer;  but 
defendant  denies  that  this  labor  was  done 
and  materials  furnished  upon  the  order  of 
the  board  of  supervisors.  The  court  found 
as  a  fact  that  the  wort:  done,  money  ex- 
pended, and  materials  furnished  were  not  in 
pursuance  of  any  order  of  the  bocuxl  of  sn- 
pervlsora  of  Colusa  county,  or  of  the  road 
commissioner  of  road  district  No.  6.  Judg- 
ment for  defendant  appears  to  have  been 
based  largely  upon  the  fwegoing  finding  of 
fact,  and  we  think  the  evidence  falls  to  sup- 
port it,  for  the  reasons  hereafter  stated. 

Section  2015  of  the  Fplitlcal  Code  provides: 
"Boad  overseers,  under  the  direction  and 
supervision  of  the  road  commissioners,  and 
pursuant  to  orders  of  the  board  of  super- 
visors, must  take  charge  of  the  highways 
within  their  respective  districts,  and  shall 
employ  all  men,  teams,  watering  carts,  and 
all  help  necessary  to  do  the  work  In  their 
respective  districts,  •  •  •  keep  them  clear 
from  obstructions  and  in  good  repair."  Un- 
der this  statute,  there  is  no  question  but 
that  the  road  commissioner  of  this  district 
was  authorized  to  order  the  work  done  and 
the  materials  furnished  which  were  charged 
for  in  the  claims  presented  to  the  board  of 
supervisors,  and  which  form  the  basis  of 
tbis  action.  The  road  commissioner.  Herd, 
■was  the  only  witness  whose  testimony  In 
any  way  bore  upon  the  finding  of  fact  here- 
tofore quoted.  He  testified,  In  effect,  that  he 
spoke  to  plaintiff  Ludy  In  reference  to  work 
upon  the  roads,  and  told  blm  not  to  "do 
work  la  excess  of  the  amount  of  money  ap- 
portioned; that  is,  not  to  run  the  district  in 
debt  In  excess  of  the  funds  of  the  district" 
The  court  made  an  additional  finding  that 
"the  entire  Indebtedness  incurred  against 
said  road  district  No.  6,  prior  to  the  12th 
day  of  May,  including  the  claim  of  plaintiff, 
in  the  complaint  alleged,  for  the  fiscal  year 
ending  June  30,  1891,  did  not  equal  the  re- 
ceipts from  said  district  for  said  year";  and, 
when  we  consldw  this  finding,  in  connection 
^tb  the  evidence  of  the  road  commissioner, 
we  have  no  doubt  whatever  but  that  Ludy 


was  clothed  with  ample  autliority  to  do  this 
work,  and  contract  for  this  material. 

The  question  as  to  the  transfer  of  certain 
moneys  from  the  common  fund  to  this  road- 
district  fund  during  the  previous  fiscal  year, 
and  retransfer  thereof  to  the  common  fund 
during  the  year  when  these  liabilities  were 
created,  appears  to  be  an  rmmat^ial  mat- 
ter. Neither  is  It  material  that  the  territory 
compri^g  road  district  No.  6  was  subse- 
quently lost  to  Colusa  county  by  the  crea- 
tion of  Glenn  county.  The  court  made  an  ad- 
ditional finding,  to  the  effect  tliat  plaintiff, 
as  road  overseer,  did  not  procure  this  work 
to  be  done  or  the  materials  to  be  furnished. 
This  finding  is  iu  direct  conflict  with  the  ad- 
missions of  the  pleadings,  and  this  fact,  of 
itself,  would  appear  to  necessitate  a  new 
trial  of  the  case.  While  a  general  demurrer 
to  the  complaint  was  overruled,  we  think, 
upon  a  new  trial,  the  issues  would  be  more 
clearly  defined  by  an  amendment  to  the  com- 
plaint, alleging  authority  in  the  road  over- 
seer to  enter  into  these  various  contracts; 
and  we  recommend  an  amendment  to  the 
pleadings  to  that  effect  For  the  foregoing 
reasons,  the  Judgment  and  order  are  re- 
versed, and  the  cause  remanded. 


We     concur: 
FLEET,  J. 


HARRISON,      jr.;     VAN 


(US  Oil.  284) 

GORDON  T.  orrr  of  san  dibgo.  (No. 

19,674.) 
(Supreme  Court  of  California.   July  28,  18S5.) 
Dbbd  vroh  Citt — ^PREBtmpTiOM  or  Dblivsrt^ 

ADTHORITT    to    EXaOUTE  — FaROI.    fiVIDKJJOS— 

Deso   BT    Tbkant  in    Common  —  Partition— 

ACQCIESCENCB  OP  COTEKAKT. 

1.  The  presumption,  dedared  by  Civ.  Code, 
8  1055,  tliat  a  deed  duly  executed  was  deliv- 
ered on  the  day  of  its  execution,  is  not  ov^come 
by  the  fiict  that  it  waa  not  acknowledged  imtU 
six  months  after  its  execution. 

2.  Where  the  records  fail  to  show  that  a 
deed  by  the  city  was  authorized  by  the  board  of 
trustees  empowered  to  sell  the  land,  a  member 
of  the  board  Inay  testify  to  the  genuineness 
of  the  trustees'  signatures  to  the  deed,  and  that 
whenever  a  deed  of  city  land  was  made  by  the 
trustees  It  was  by  order  of  the  board. 

3.  Where  a  city  conveyed  an  undivided  half 
of  a  lot  to  one  person,  and  then  conveyed  tlie 
west  half  of  the  lot  to  another  person,  evidence 
that,  after  the  execution  of  the  second  deed,  the 
east  half  of  the  lot  was  assessed  to  the  grantee 
in  the  first  who  paid  the  taxes  thereon  for  sev- 
eral years,  and  that  after  his  death,  his  admin- 
istratrix inventoried  It  as  the  property  of  the  es- 
tate, is  sufficient  to  warrant  a  finding  that  the 
first  grantee  elected  to  treat  the  deed  of  the 
west  half  as  a  partition  of  the  lot 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  H.  C  Gordon  against  the  city  of 
San  Diego  to  quiet  title.  Judgment  was  ren- 
dered for  plaintiff,  and  defendant  appeals. 
Affirmed. 
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Wih.  H.  Fuller  and  Clarence  H.  Barber,  for 
appellant  Cassius  Carter  and  Wltblngton  & 
Carter,  for  respondent. 

HAYNES,  C.  This  Is  a  second  appeal.  Up- 
on the  former  appeal  the  judgment  against 
the  city  was  reversed,  and  a  new  trial  order- 
ed, and  upon  such  new  trial  the  plaintiff 
again  obtalne<l  judgment  The  action  is  to 
quiet  title  to  the  east  half  of  pueblo  lot  1215, 
containing  about  45  acres,  situate  In  said  city. 
For  a  general  statement  of  the  facts,  see  the 
opinion  rendered  upon  the  first  appeal,  report- 
ed In  101  Cal.,  at  page  522,  36  Pac.  18.  Only 
such  different  or  additional  facts  as  were  de- 
yeloped  upon  the  second  trial  need  be  stated 
here. 

1.  As  affecting  the  validity  of  the  deed  to 
Whaley,  It  Is  now  shown  that,  though  the 
deed  bears  date  February  27,  1869,  It  was  not 
not  acknowledged  until  August  21, 1869;  and 
at  the  time  It  was  acknowledged  Schiller  and 
Sloane,  two  of  the  trustees  who  were  in  office 
at  the  date  of  the  deed,  and  who  had  joined 
in  Its  execution,  had  ceased  to  be  trustees. 
A  deed  signed  and  delivered,  except  where  a 
married  woman  is  the  grantor,  is  good,  and 
operates  to  convey  the  title,  though  not  ac- 
knowledged. The  object  of  an  acknowledg- 
ment Is  twofold,— to  entitle  the  Instrument  to 
be  used  as  evidence  without  further  proof, 
and  to  enable  It  to  be  recorded.  Fogarty  v. 
Flnlay,  10  Cal.  239.  EstudlUo,  the  president 
of  the  board  of  trustees  at  the  date  of  the 
deed,  was  still  a  trustee  at  the  time  it  was 
acknowledged,  and  as  to  him,  at  least.  It  was 
properly  acknowledged.  There  Is  no  ques- 
tion in  the  case,  however,  which  makes  it 
necessary  or  Important  to  determine  whether 
the  acknowledgment  by  the  trustees  whose 
term  of  office  had  expired  was  authorized  or 
not,  and  that  question  is  therefore  not  con- 
sidered. It  Is  contended  by  appellant,  how- 
ever, that  the  deed  was  not  delivered  until  at 
or  after  the  date  of  its  acknowledgment  and 
that  as  the  resolution  of  the  trustees  adopted 
June  8,  1868,  prescribing  the  "only  way  in 
which  pueblo  lands  will  be  granted,"  was  re- 
pealed after  the  date  of  the  deed,  and  before 
the  date  of  its  acknowledgment,  and  conse- 
quently before  its  delivery,  there  was  no  pow- 
er to  deliver  the  deed;  or  that,  if  It  could 
then  have  been  properly  delivered.  It  could 
only  be  done  by  the  trustees  then  In  office. 
If  the  deed  was  delivered  at  Its  date,  this  con- 
tention cannot  avail  appellant.  Counsel  cite 
authorities,  however,  from  seven  or  eight 
sister  states,  to  the  proposition  that  when 
the  date  of  acknowledgment  Is  different  from 
the  date  of  the  deed,  the  court  must  presume 
that  the  deed  was  not  delivered  until  after  it 
was  acknowledged.  It  Is  not  necessary  to 
review  these  cases,  or  to  question  their  cor- 
rectness in  the  several  jurisdictions  in  which 
they  were  decided.  They  merely  state  the 
presumption  there  Indulged  In  the  absence  of 
proof;  but  here  the  presumption  is  declared 
by  statute.     Section  1035  of  the  Civil  Code  Is 


as  follows:  "A  grant  duly  executed  Is  pre- 
sumed to  have  been  delivered  at  Its  date." 
See,  also,  Treadwell  v.  Reynolds,  47  Cal.  171, 
where  It  was  said:  "That  the  date  found  In 
the  body  of  the  deed  Is  presumptively  the 
date  at  which  It  was  delivered  is  not  ques- 
tioned. That  this  presumption,  however,  is 
not  conclusive,  but  that  the  true  date  of  de- 
livery may  be  proved  aliunde,  is  also  clear." 
In  appellant's  brief  it  is  stated:  "In  the  case 
at  bar  there  is  no  proof  of  when  the  Whaley 
deed  was  delivered,  only  that  wliicfa  arises 
from  filing  it  for  record."  There  is,  there- 
fore, nothing  to  overcome  or  affect  the  pre- 
sumption declared  by  the  statute. 

2.  Appellant  further  contends  that  upon  the 
second  trial  it  was  shown  tliat  the  recitals  In 
the  Whaley  deed  were  untrue,  and  that  the  - 
city  never  sold  any  portion  of  pueblo  lot  1215 
to  Whaley  or  to  Babcock.  This  contention  is 
based  upon  the  fact  that  the  minutes  of  the 
board  of  trustees  contain  no  record  of  the 
sale  to  Wlialey,  nor  of  any  meeting  of  the 
board  held  at  the  date  of  the  deed  to  him, 
nor  of  any  resolution  or  order  directing  the 
execution  of  that  deed.  It  is  not  disputed 
that  an  election  was  duly  held  authorizing 
the  sale  of  pueblo  lands  under  the  provisions 
of  the  statute,  and  a  resolution  x>a8sed  by  the 
board  of  trustees  on  June  8,  186S,  prescrib- 
ing the  way  and  terms  upon  which  pueblo 
lands  would  be  granted,  was  read  in  evi- 
dence. Beyond  this  it  does  not  appear  that 
the  statute,  or  charter  of  the  city,  prescribed 
any  special  action,  proceeding,  or  formality  to 
be  observed  In  making  sales  or  conveyances 
of  these  lands.  Of  course,  the  price  and  the 
particular  parcel  of  land  to  be  conveyed  were 
left  to  be  determined  whenever  any  one  ap- 
plied to  purchase,  and  these  matters  required 
official  action  by  the  board  of  trustees.  It 
was  held  upon  the  former  appeal  that  "the 
recitals  In  the  deed,  coupled  with  the  law, 
are  sufficient  evidence  to  bind  the  parties,  and 
show  that  title  passed  by  the  deed";  the  ob- 
jection then  being  that  there  was  no  showing 
by  the  plaintiff  that  the  city  ever  passed  a 
resolution  authorizing  the  sale  or  transfer  of 
the  property  described  in  the  deed,  appellant 
then  assuming  that  it  was  necessary  for  re- 
spondent to  assume  the  burden  of  showing 
that  such  resolution  was  passed.  Upon  the 
second  trial  it  simply  appeared  that  no  such 
resolution  appeared  of  record.  But  parol 
evidence  Is  admissible  to  prove  facts  omitted 
from  the  record,  unless  the  law  expressly  and 
imperatively  requires  all  matters  to  appear  of 
record,  and  makes  the  record  the  only  evi- 
dence. Dill.  Mun.  Corp.  (4th  Ed.)  f  300; 
Bank  v.  Uandrldge,  12  Wheat  61  Marcus 
Schiller,  one  of  the  trustees  who  executed  the 
deed  to  Whaley,  was  examined  as  a  witness, 
and,  while  he  had  little  or  no  recollection  of 
this  particular  matter,  testified  to  the  gen- 
uineness of  the  signatures  of  all  the  trustees, 
and  that  "whenever  we  sold  a  piece  of  proi>- 
erty  and  made  a  deed  to  It  it  was  ordered  by 
the  board  of  trustees."    It  is  true  he  also  tea- 
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tlfied  that  a  record  was  kept  of  these  things 
by  the  secretary;  but  such  omission,  as  we 
have  seen,  does  not  iuvalidate  the  action  of 
the  board.  The  court  found  "that  said  sev- 
eral deeds  and  the  execution  thereof  were  au- 
thorized by  the  defendant,"  and  this  finding, 
I  tbink,  is  fully  justified  by  the  evidence. 

3.  The  deed  to  Whaley,  through  whom 
plaintiffs  claim,  was  executed  February  27, 
1869,  and  purported  to  convey  "the  undi- 
Tlded  one-half"  of  pueblo  lot  No.  1215.  On 
the  next  day  after  the  execution  and  delivery 
of  said  deed  to  Whaley,  the  city,  by  the 
same  trustees,  convej'ed  to  one  Babcock  "the 
weet  half  of  the  same  pueblo  lot"  Bab- 
cock's  deed  was  first  recorded.  It  is  claimed 
by  respondents,  as  it  was  upon  the  tonaa 
appeal,  that  by  the  execution  and  delivery 
of  the  deed  to  Wlialey,  he  and  the  city  be- 
came tenants  in  common  of  said  lot  1215; 
that  by  the  conveyance  to  Babcock  the  city 
In  effect  made  a  partition  of  said  lot,  which, 
though  not  binding  upon  him,  Whaley  was 
at  liberty  to  accept  under  or  in  analogy  to 
section  764  of  the  Oode  of  Civil  Procedure, 
which  is  Quoted  in  the  former  opinion,  101 
Cal.,  at  paxe  530,  36  Pac,  at  page  21,  where 
also  several  authorities  are  cited.  Following 
these  citations  it  was  said:  "All  the  au- 
thorities are  to  the  effect  that  a  sale  by  a 
tenant  in  common  by  specific  bounds  of  a 
portion  of  the  land  in  common  is  not  bind- 
ing upon  his  cotenant  unless  ratified  by  him. 
I  fall  to  find  In  the  record  any  evidence  of 
ratification  by  Whaley,  or  those  holding  un- 
der him;"  and  upon  that  ground  alone  the 
former  judgment  was  reversed.  Upon  the 
first  trial,  the  deeds  to  Whaley  and  Babcock, 
respectively,  were  put  in  evidence,  and  it 
was  stipulated  at  the  trial  "that  the  plain- 
tiff in  this  action  succeeds  by  proper  mesne 
conTeyauces  to  any  title  or  Interest  in  and 
to  said  pueblo  lot  No.  1215,  which  was  con- 
veyed to  Thomas  Whaley  by  the  deed  dated 
February  27,  1869."  Upon  the  second  trial, 
plaintiff  obtained  leave  to  file  a  supplemen- 
tal complaint,  in  which  it  was  alleged,  among 
other  things,  that  since  the  commencement 
of  the  action  the  plaintiff  had  obtained  from 
tbe  estate  of  Thomas  Whaley,  deceased,  a 
deed  dated  September  17,  1892,  conveying 
to  tbe  plaintiff  the  east  half  of  said  pueblo 
lot,  and  that  plaintiff  had  subdivided  said 
east  half  into  specific  lots;  and  by  a  subse- 
qneut  amendment  it  was  alleged  that  the 
plaintiff,  Gordon,  had  conveyed  one  of  the 
four  lots  into  which  said  east  half  of  the  pueb- 
lo lot  had  been  subdivided  to  Flora  B. 
Young,  and  the  other  three  to  Cassius  Car- 
ter, who  were  then  the  owners  of  said  prop- 
erty, and  who  were  substituted  as  plaintiffs 
in  the  action.  The  defendant's  demurrer  to 
tbe  supplemental  complaint  was  properly 
overruled.  It  was  a  general  demurrer,  and 
all  the  allegations  necessary  to  be  stated  in 
a  complaint,  In  an  action  to  quiet  title,  were 
repeated  therein.  The  defendant  then  an- 
swered, and  put  In  issue,  by  specific  denials. 


each  and  every  of  the  allegations  of  the  sup- 
plemental complaint.  Instead  of  relying 
upon  tbe  stipulation,  which  upon  the  first 
trial  was  the  only  evidence  of  plaintiff's 
title,  and  which  showed  no  act  of  ratifica- 
tion by  Whaley  or  his  successors  in  interest, 
in  the  partition  claimed  to  have  been  effected 
by  the  conveyance  of  the  entire  west  half 
of  the  lot  to  Babcock.  it  was  shown  upon 
tbe  second  trial  that  in  1886  the  taxes  on 
the  east  half  of  said  pueblo  lot  1215  were 
paid  by  T.  £.  Whaley;  in  1887  said  east  half 
was  assessed  to  Francis  £.  Whaley,  and  the 
taxes  were  paid  by  Whaley  ttnd  Dalton;  in 
1888  the  said  east  half  was  assessed  to  T. 
F.  Wlialey  and'  paid;  in  1889  and  1890  it 
was  assessed  to  Thomas  Whaley  and  he  paid 
the  taxes;  and  in  1891  it  was  assessed  to 
the  estate  of  Thomas  Whaley.  All  these  as- 
sessments were  upon  the  east  half  of  said 
lot,  and  said  taxes  were  paid  to  the  city. 
Thomas  Whaley,  the  original  grantee  of  the 
city,  died  without  having  made  any  convey- 
ance of  said  east  half,  or  of  any  interest  in 
said  pueblo  lot.  After  his  death,  his  widow 
was  appointed  administratrix  of  his  estate, 
and  in  the  Inventory,  which  was  filed  before 
any  conveyance  to  Grordon,  the  Interest  of 
the  estate  in  said  pueblo  lot  1215  was  de- 
scribed as  the  east  half  thereof;  and,  by  the 
same  description,  proceedings  were  after- 
wards taken  by  her,  in  probate,  to  sell  the 
same,  and  by  the  same  description  said 
premises  were  afterwards  sold  and  conveyed 
to  plaintiff,  Gordon,  under  said  proceedings. 
Appellant  does  not  contend  that  plaintiff  did 
not,  at  the  commencement  of  the  action,  have 
all  the  title  Whaley  ever  had,  but  contends 
that  Whaley  never  had  any  title,  for  the 
reasons  hereinbefore  stated;  or  that,  if  he 
had  any  title  or  interest  In  the  east  half 
of  said  pueblo  lot,  it  was  only  of  the  undi- 
vided half  of  said  east  half;  and  that  the 
court  erred  in  admitting  evidence  of  facts 
transpiring  after  the  commencement  of  the 
action.  It  is  true  that.  If  there  was  no 
cause  of  action  at  the  time  the  suit  was 
commenced,  the  plaintiff  could  not,  under  a 
supplemental  complaint,  give  evidence  of  a 
cause  of  action  which  accrued  afterwards. 
In  Gleason  v.  Gleaaon,  54  Cal.  135,  it  was 
said  that,  as  a  general  rule,  the  right  to  Hie 
a  supplemental  complaint  can  be  exercised 
only  with  reference  to  matters  which  may 
be  consistent  with  and  in  aid  of  tbe  case 
made  by  tbe  original  complaint,  and  it  Is 
not  allowable  to  substitute  a  new  and  Inde- 
pendent cause  of  action  by  way  of  a  sup- 
plemental complaint.  See,  also,  Jacob  y. 
Lorenz,  98  Cal.  332.  337.  33  Pac.  119. 

If  there  were  any  question  as  to  the  cor- 
rectness of  the  rulings  of  the  court  In  ad- 
mitting in  evidence  matters  occurring  after 
the  suit  was  commenced,  inasmuch  as,  for 
many  years  prior  to  the  death  of  Thomas 
Whaley,  the  east  half  of  said  pueblo  lot  was 
assessed  to  him  by  the  city,  that  he  paid 
the  taxes  thereon,  thus  assenting  to  the  con- 


Digitized  by 


Google 


S04 


PACIFIC  RBPORTBB,  Tol.  41. 


(CaL 


reyance  to  Babcock  as  a  partition  of  said 
lot;  tbat  his  wife,  who  must  be  preBumed- 
to  have  been  famUlar  with  the  manner  in 
which  her  husband  had  treated  the  property 
np  to  the  time  of  his  death,  described  said 
pr<^)erty  in  the  inventory  filed  by  her  as 
adminlBtratrix  as  the  east  half  of  said  lot, 
and  not  as  an  undivided  half  of  the  entire 
lot,— are  quite  sufficient  to  sustain  the  find- 
ings and  Judgment  And  that  being  true, 
even  if  the  court  erred  in  admitting  the  evi- 
dence touching  occurrences  after  suit  began, 
such  error  wonld  be  harmless.  The  judg* 
ment  and  order  ai^ealed  from  should  be 
affirmed* 

We  concur:    SEARLS,  C;  BELiOHBR,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


a07  Gal.  602) 

RANKIN  V.  NEWMAN  et  al.     (No.  15,731.) 

(Supreme  Court  of  California.     July  29,  1895.) 

In  bank. 
'    Petition  for  hearing  In  bantc.    Denied. 

For  former  report,  see  40  Paa  1024. 

PER  OTTRIAM.  In  this  cause  the  petition 
for  hearing  In  bank  is  denied,  but  the  judg- 
ment hereinbefore  entered  in  department  is 
modified  by  adding  thereto:  "The  respondent 
to  recover  liis  costs  on  this  appeal." 


<108  Cal.  28S) 

HOTCHKISS  V.  SMITH.     (No,  18.378.) 
(Supreme  Court  of  California.     July  29,  1895.) 
Costs— ExpB.N'SB   or  Eebping   Attached    Pkop- 

BKTT— FaILOBS  TO  INCLUDE  IN    CoSTS. 

Under  Code  Civ.  Proc.  g  1033,  providing 
that  a  party  In  whose  favor  judgment  is  render- 
ed, and  who  claims  costs,  must  deliver  to  the 
clerk  and  serve  on  the  adverse  party  a  memoran- 
dum of  his  costs  and  disbursements,  sherifTe 
fees,  and  expenses  for  keeping  attached  prop- 
erty, not  included  in  the  memorandum,  are 
waived. 

Department  1.  Appeal  from  superior  court, 
Modoc  county;   G.  P.  Harris,  Judge. 

Action  by  Sarah  Hotchklss  against  V.  L. 
Smith.  Judgment  was  rendered  for  plain- 
tlfiT,  and  from  an  cnrder  denying  defendant's 
motion  that  it  be  satisfied,  he  appeals.  Re- 
versed. 

Spencer  &  Raker  and  Clarence  A.  Raker, 
tat  appellant.   D.  W.  Jenks,  for  resitondent. 

VAN  FLEET,  J.  This  is  an  appeal  from 
an  order  denying  defendant's  motion,  made 
under  section  075.  Code  Civ.  Proc.,  to  liave 
satisfaction  of  Judgment  entered.  The  only 
question  involved  is  whether  plaintiff  is  en- 
titled on  executicxi,  as  a  part  of  her  judg- 
ment, to  be  paid  an  iton  of  sholff 's  fees  and 
expenses  for  keeping  property  held  under  a 


writ  of  attachment,  when  such  fees  and  ex- 
penses were  not  claimed  by  plaintiff  in  her 
memorandum  of  costs,  and  consequently  not 
included  in  the  Judgment  Section  1033, 
Code  Civ.  Proc.,  provides:  "The  party  in 
whose  favor  Judgmoit  is  rendered,  and  who 
claims  his  costs,  must  deliver  to  the  <derk 
and  serve  upon  the  adv««e  party,  within 
five  days  after  the  verdict  a  notice  of  the 
decision  of  the  court  or  referee— or.  If  the 
entry  of  the  Judgment  on  the  verdict  or  de- 
cision be  stayed,  then  before  such  entry  is 
made,— a  memorandum  of  the  items  of  his 
costs  and  necessary  disbursements  in  the  ac- 
tion," etc.  And  section  1035,  Code  Civ.  Proc, 
provides  that  the  costs  shall  be  included  In 
the  Judgment  The  effect  of  these  provi- 
sions is  that  all  costs  and  disbursements  in- 
curred in  the  action  most,  in  order  to  l>e  re- 
covered by  the  prevailing  party,  be  included 
in  the  memorandam  of  costs  filed  by  the 
party.  This  includes  all  items  of  costs  or 
necessary  disbursements  tncnrred  up  to  the 
time  of  the  rendition  of  Jndgmait  and  a  fall- 
are  to  claim  such  coats,  or  any  item  thereof. 
In  the  manner  required  by  the  statute,  is 
deemed  to  be  a  waiver  of  such  costs,  and 
precludes  a  recovery  thereof.  Riddell  v. 
Harrell,  71  Cal.  200.  261,  12  Pac.  67;  SelUck 
T.  De  Carlow,  95  Cal.  644,  30  Paa  795;  Chap- 
in  V.  Brodo:,  16  CaL  403.  The  sherlfTs  charge 
for  keeper's  fees  and  expenses  was  a  part  of 
the  necessary  disbursements  incurred  by 
plaintiff  in  the  action,  and  which  she  would' 
have  been  entitied  to  recover  against  defend- 
ant but  being  costs  and  disbursements  in- 
curred before  Judgment  it  was  incumbent 
upon  plaintiff  to  include  and  claim  them  in 
her  cost  bill,  or  they  were  waived.  The  stat- 
ute makes  no  distinction  between  such  dis- 
bursements and  any  other  items  of  cost  or 
expense  Incurred  before  Judgment  The  ebeP' 
iff.  Judging  from  his  return  on  tiie  execu- 
ti<m,  seems  to  have  proceeded  upon  the  as- 
sumption that  the  keeper's  fees  and  expenses 
were  a  part  of  his  "accruing  costs,"  under 
section  691,  Code  Civ.  Proc.,  and  so  charge- 
able against  defendant  without  being  in- 
cluded in  the  judgment;  and  such  would  seem 
to  be  the  theory  adopted  by  plaintiff,  so  far 
as  his  brief  tends  to  enlighten  us.  But  that 
theory  is  entirely  erroneous.  Such  it^ns  are 
In  no  sense  "accruing  costs,"  as  that  term  is 
used  in  the  statute,  the  latter  being  such 
fees  and  expenses  only  as  are  incurred  In 
executing  the  judgment  The  item  for  keep- 
er's fees  constituting  no  part  of  the  judg- 
ment against  defendant  the  sheriff  was  not 
authorized  to  charge  or  deduct  the  amount 
thereof  against  defendant  in  applying  the 
proceeds  of  sale  to  the  satisfaction  -of  the 
judgment  It  appears  that  exclusive  of  that 
item,  the  property  sold  under  the  execution 
brought  more  than  enough,  when  properly 
applied,  to  satisfy  plaiaUff's  Judgment  in- 
cluding the  amount  of  costs  claimed  in  her 
cost  bill  to  which  she  was  entitied.  and  the 
accruing  cost;  and,  this  being  so^  the  de- 
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fendant  was  entitled  to  hare  the  proceeds  bo 
applied,  and  to  have  tbe  judgment  gatlsfled. 
Tbe  order  la  reversed,  and  the  court  bdow  di- 
rected to  grant  the  motion. 

We  concur:  HABHISON,  J.;  GAEOUTTB, 


(108  Cal.  Z7S) 

HAMILTON  T.  SAN  DIEGO  COUNTY  et  al. 

(COEONADO  SCHOOL  DIST.,  Inter" 

▼ener).    (No.  19,543.) 

(Snpreme  Court  of  California.    Joly  29,  1806.) 

School  Distriot— iBBceoi-AR  Oboanization — ^Bx- 

ISTBNCB  DB   FaCTO— FUKOS  TU  ITS   CbBDIT 

—Disposal  of. 

1.  Where  a  board  of  supervlsom,  believing: 
that  certain  territory  within  the  limits  of  a  city 
is  ontside  of  such  limits,  form  a.  school  district 
ont  of  the  same,  and  the  trustees  appointed  ex- 
exdse  the  powers  of  school  trustees,  and  taxes 
are  levied  for  the  district,  and,  on  an  election  by 
the  voters  of  the  district,  bonds  are  issued  to  buy 
land  and  build  a  schoolhouse,  one  who  paid 
taxes  so  levied  cannot  recover  the  same  out  of 
funds  in  the  hands  of  the  county  treasurer  to 
the  oredit  of  the  district,  on  the  ground  that  the 
board  of  Bupervisors  had  no  authority  to  organ- 
ise the  district,  as  the  district  had,  at  least,  a 
de  facto  existence. 

2.  Where  a  de  facto  school  district  issues 
bonds,  money  deposited  by  it  with  the  county 
treasurer  to  pay  the  bonds  should  be  applied  to 
the  payment  thereof,  and  not  paid  to  a  school 
district  legally  organized  in  place  of  the  old  one. 

Oommiasloners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;  George  Puterbaugh,  Judge. 

Action  by  Charles  S.  Hamilton  agalmst 
county  of  San  Diego  and  another  to  recover 
taxes  jjaJd.  Tbe  Ooronado  school  diatrict  filed 
a  complaint  as  intervener,  and  a  demurrer 
thereto  was  sustained,  and  it  appeals.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ants appeal.  Judgment  as  to  intervener  af- 
firmed, and  as  to  defendants  reversed. 

M.  L.  Ward  and  Farriah  &  Mossholder,  for 
amiellants.  E.  W.  Hendrick  and  A.  O.  Youn- 
kln,  for  reeirandents. 

BRITT,  O.  Ooronado  Beach,  formerly 
known  as  tbe  peninsula  of  San  Diego,  was 
for  several  years  the  subject  of  dispute  as 
to  whether  It  was  within  or  without  tbe  ter- 
ritorial limits  of  tbe  city  of  San  Diego.  A 
decision  of  tbe  former  district  coort,  render^ 
ed  in  the  year  1877,  held  it  to  be  no  part  of 
sacb  city.  From  the  judgment  in  that  case— 
uot  entered  until  11  years  later— an  appeal 
was  taken  to  this  court,'  where  the  Judgment 
was  reversed,  and  it  was  determined  that 
said  peninsula  is  "within  the  limits  of  the 
<Aty  of  San  Diego,  and  land  situated  on  said 
peninsula  is  subject  to  assessment  and  taxa- 
tion for  city  purposes."  City  of  San  Diego  v. 
Granniss,  77'  Cal.  511,  19  Pac.  875.  This  was 
in  December,  1888.  Tbe  question  arose  in 
other  forms  (People  r.  San  Diego,  86  Cal. 
389,  24  Pac.  727;  Fisher  v.  Police  Court,  86 
OaL  158,  24  Faa  1000);  but  the  case  of  City 
of  San  Diego  y.  Granniss  remained  author- 
T.4lF.no.S — 20 


Itatlve  as  to  the  legal  questions  decided,— not 
to  say  the  points  of  local  geography  Involv- 
ed,—and  established  that  tbe  peninsula  was, 
and  had  been  since  the  passage  of  the  act 
to  reincorporate  the  city  of  San  Diego,  April 
1,  1876,  an  Integral  part  of  tbe  city. 

Tbe  present  case  grew  out  of  that  contro- 
versy. In  January,  1887,  the  peninsula  be- 
ing then  regarded  as  without  the  limits  of  the 
city,  the  board  of  supervisors  of  San  Diego 
county  took  the  proper  formal  steps  for  the 
organization  of  a  school  district  comprising 
that  portion  of  the  peninsula  called  Ooronado 
Beach,  South  Island,  under  the  name  of 
"Ooronado  School  District  of  San  Diego 
County."  And  tbe  case  shows  that  from  and 
after  January  10,  1887,  during  all  the  times 
mentioned  in  tbe  c<Mnplaint,— some  four 
years,— the  said  "so-styled  Ooronado  school 
district  (although  said  Ooronado  Beach,  South 
Island,  was  wholly  within  the  boundaries  of 
the  city  of  San  Diego,  In  said  county,  and 
was  part  of  the  teiritory  of  tbe  San  Diego 
school  district,  constituted  by  said  city)  as- 
sumed to  exercise  and  did  exercise  all  the 
powers  and  franchises  and  discharge  the  du- 
ties of  a  school  district  organized  under  the 
laws  of  the  state  of  California,  •  •  *  ex- 
clusive of  any  other  school  district,  and  had 
an  acting  board  of  three  jpersons,  who  as- 
sumed to  be  its  board  of  trustees;  that, 
among  other  things,  up  to  December  12, 1888, 
it  received  and  expended  apportionments  of 
state  and  county  school  moneys  on  the  same 
basis  with  other  school  districts  established 
within  said  county,  employed  teachers,  main- 
tained public  scho<ds  ont  of  said  moneys  with- 
in and  for  such  district;  and  on  November 
14,  1887,  at  an  election,  in  which  were  follow- 
ed the  forms  of  law.  the  qualified  electors 
therein  assumed  to  authorize  the  issue  of 
bonds  of  said  district  to  the  amount  of  $40,- 
000,  for  the  purpose  of  purchasing  a  site  for 
a  school  building,  and  building  a  schoolhouse 
thereon;  that,  pursuant  to  the  result  of  said 
election,  tbe  board  of  supervisors  of  said 
county  Issued  the  bonds  of  said  district  to 
the  amount  of  $38,000,  and  caused  the  same 
to  be  sold  at  par;"  that  the  proceeds  were 
applied  to  the  purchase  of  land  and  the  erec- 
tion of  a  schoolhouse  thereon  within  said  as- 
sumed district,  and  such  land  was  conveyed 
by  deed  to  the  district.  And  thereafter,  in 
each  of  the  years  1888,  1889,  and  1890,  the 
said  board  of  supervisors,  at  the  time  of  mak- 
ing the  levy  of  taxes  for  county  purposes, 
levied  a  tax  upon  the  property  within  said  so- 
styled  Ooronado  school  district,  sufficient  to 
pay  the  Interest  on  the  said  bonds  and  such 
portion  of  the  principal  of  said  bonds  as  was 
to  become  due  during  the  year  In  which  such 
levy  was  made.  Of  the  taxes  so  levied  the 
sum  of  $5,412.66  was  collected  and  paid  into 
tbe  county  treasury;  of  which  the  sum  of 
$700  was  paid  ont  for  interest  on  said  bonds, 
and  $4,712.66  is  yet  In  the  hands  of  the  county 
treasurer,— defendant  Long.  PlalntHI  owned 
proi>erty  within   said  Oorcoado  school  dis- 
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trlct,  and  paid  the  taxes  for  the  years  1888 
and  1889.  levied  as  above  shown.  He  prose- 
cutes this  action  to  recover  the  sums  paid  by 
him,  and  also  the  sums  paid  for  the  same 
purposes,  and  under  the  same  circumstances, 
prior  to  Deceml)er  31,  1890,  by  numerous 
other  owners  of  property  within  such  district; 
they  having  assigned  to  him  their  respective 
claims  therefor.  The  court  finds  that  plain- 
tlif  and  his  assignors  did  not  discover  that 
said  Coronado  Beach  was  parcel  of  the  San 
Diego  school  district  until  the  month  of  Au- 
gust, 1893.  Plaintiff's  claim,  itemized  and  ver- 
ified, was  presented  to  the  board  of  super- 
visors of  the  county  for  allowance  on  Septem- 
ber 30,  1893,  and  was  rejected.  The  action 
was  commenced  October  7,  1893. 

There  was  a  complaint  In  intervention  filed 
by  a  new  "Coronado  School  District,"  alleg- 
ing, among  other  matters,  that  on  October 
16,  1890,  the  territory  Included  within  said 
former  so-called  Coronado  school  district  was 
regularly  segregated  and  excluded  from  the 
city  of  San  Di^o  and  from  said  San  Diego 
school  district.  That  thereafter  the  territwry 
so  excluded  was  Incorporated  into  and  named 
the  "City  of  Coronado,"  and  a  new  school  dis- 
trict was  thereby  formed,  now  known  and  de- 
scribed as  "Coronado  School  District,"— the 
Intervener.  We  may  suppose  that  the  exclu- 
sion of  such  territory  was  accomplished  in 
virtue  of  the  proceedings  required  by  the 
Judgment  in  People  v.  San  Diego,  86  Cal. 
369,  24  Pac.  727.  Said  intervener  further  al- 
leged "that  said  intervening  school  district  is 
the  successor  of  said  first-described  Coronado 
school  district,  and  as  such  is  the  owner  ot 
and  is  entitled  to  the  use  of  said  money  de- 
posited in  the  county  treasury";  and  prayed 
that  the  court  "decree  that,  since  said  money 
cannot  be  applied  to  the  purpose  for  which 
it  was  paid  in,  it  be  applied  as  nearly  as 
possible  to  such  purpose,  to  wit,  paying  for 
school  buildings  for  said  Intervening  school 
district."  The  court  sustained  a  demurrer  to 
the  complaint  of  the  intervener,  on  the 
grounds  that  it  had  no  interest  in  the  matter 
in  litigation,  and  for  want  of  facts  to  con- 
stitute a  cause  of  action  against  any  of  the 
other  parties,  and  dismissed  its  complaint. 
Plaintiff  recovered  Judgment  directing  that 
the  amount  claimed  by  him— $1,269.63— and 
costs  "be  paid  out  of  the 'special  so-called 
fund  known  as  the  Coronado  school  bond  and 
interest  fund."  Defendants  appeal  from  the 
Judgment  and  an  order  denying  a  new  trial; 
and  the  Intervener  appeals  from  the  Judg- 
ment dismissing  its  complaint 

A  school  district  is  a  corporation  organized 
for  educational  purposes  (In  re  Bulmer's  Ks- 
tate,  59  Cal.  131);  and,  as  the  law  stood  in 
1887,  "each  county,  city  or  incorporated 
town,  unless  subdivided  by  the  legislative 
authority  thereof,  forms  a  school  district" 
(Pol.  Code,  1576).  By  sections  1577-1579  of 
the  same  Code  the  county  board  of  snpervis- 
ora  was  clothed  with  the  power  to  establish 
new  school  districts  within  the  ooonty.   It 


is  contended  by  defendants  that  these  various, 
sections,  construed  together,  gave  to  the 
board  of  supervisors  power  which  it  regularly 
exercised  in  the  erection  of  Coronado  Beach 
into  a  separate  school  district,  by  the  proceed- 
ings taken  in  January,  1887;  that,  falling  this 
proposition,  such  district  was  at  least  a  cor- 
poration de  facto,  whose  existence  cannot  be 
assailed  in  this  collateral  manner;  while,  in 
the  view  of  plaintiff,  the  only  power  to  create 
the  Coronado  school  district  in  the  year  1887 
I  resided,  under  said  section  1576,  In  the  munic- 
ipal governing  body  of  the  city  of  San  Diego, 
—Its  city  council,— and  the  attempt  of  the 
county  board  of  supervisors  In  that  behalf 
"could  not  be  even  such  a  semblance  of  au- 
thority as  would  give  it  a  de  facto  exist- 
ence/' We  shall  assume,  for  the  purposes  of 
the  decision,  that  the  power  under  the  stat- 
ute to  form  the  new  district  rested  in  the 
city  council,  and  not  In  the  board  of  super- 
visors. We  are  to  Inquire  if  there  was  such 
an  attempt  to  impress  the  character  of  a  cw- 
poration  upon  the  CJoronado  school  district, 
followed  by  the  assumption  and  discharge  on 
its  part  of  the  duties  pertaining  to  such  dis- 
trict, as  to  bring  it  within  the  operation  of 
those  principles  of  public  policy  by  reason  of 
which  the  law  will  impute  to  It,  for  some  pur- 
poses, the  status  of  a  lawful  corporation ;  that 
is,  will  treat  it  as  a  corporation  de  facto. 

(1)  In  the  first  place,  although  a  part  of  the 
district  composed  of  the  city  of  San  Diego, 
yet  it  was  legally  capable  of  segregation  as 
an    independent   district.     Pol.    Code,   1576. 

(2)  The  board  of  supervisors  of  the  county 
was  a  body  having  power  under  the  law  to 
organize  new  school  districts  in  San  Diego 
county.  The  respondent  says  the  ordw  of 
the  board  was  of  no  more  moment  than  if 
made  by  the  czar  of  Russia;  but  the  illus- 
tration is  not  apt  A  foreign  government 
having  no  authority  whatever  within  our 
borders  could  make  no  order  in  such  a 
matter  which  would  not  be  void  on  its  face; 
while  here,  the  order  of  the  board  of  super- 
visors—acting as  the  board  did  within  the 
lines  of  the  statute  (PoL  Code,  1577-1579)— vras 
valid  on  its  face,  and  only  invalid  becausii 
of  the  fact,  then  unknown,  that  the  terri- 
tory in  question  was  within  the  limits  of 
an  incorporated  city.  The  case  shows  af- 
firmatively that  It  was  believed  to  be  and 
was  dealt  with  as  if  outside  those  limits. 

(3)  The  order  purported  to  form  and  estab- 
lish Into  a  school  district  the  said  territory, 
with  a  designated  name,  in  formal  compli- 
ance with  the  statute  prescribing  the  mode 
for  accomplishing  that  object  (4)  Thereaft- 
er the  district  so  organized  exercised  the 
powers  and  discharged  the  duties  of  a  school 
district  in  the  same  manner  as  if  its  organ- 
ization had  been  legally  perfect;  contracted 
debts  and  acquired  and  held  property  in  its 
corporate  name  for  the  public  purposes  it 
undertook  to  promote.  ^  This  was  dona 
to  the  exclusion  of  any  other  district;  that 
Is,  no  other  district  maintained  a  school  or 
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performed  other  office  of  such  a  corporation 
within  Its  confines,  the  district  of  San  Diego 
having  abdicated  its  functions,  at  least  not 
attempting  to  discbarge  them,  within  those 
limits.  Had  both  districts  been  endeavor- 
ing to  exercise  the  same  powers  in  the  same 
territory  a  different  question  would  be  made. 
1  DUl.  Mun.  Corp.  |  184.  (6)  There  was  ac- 
quiescence, not  merely  by  the  San  Diego 
school  district,  but  by  the  county  and  state, 
in  the  assumption  of  such  corporate  preroga- 
tives by  the  new  district.  The  county  offi- 
cers levied  and  collected  taxes  in  its  behalf, 
and  there  was  apportioned  to  it,  and  it  ex- 
pended, school  moneys  of  both  the  county 
and  state  in  like  manner  as  other  school  dis- 
tricts in  the  county.  (7)  The  plaintiff  here 
and  his  numerous  assignors,  owners  of  prop- 
erty included  within  the  district,  recognized 
Its  corporate  existence  by  paying  taxes  for 
its  use  in  discharging  the  debts  it  had  in- 
cnrred.  True  they  did  this,  as  the  court 
finds,  under  a  mistake  as  to  the  legal  crea- 
tion of  the  district,  but  tliat  Is  immaterial; 
Tvell-nigh , every  merely  de  facto  corporation 
is  the  result  of  the  omission  or  mistake  of 
somebody,  <xc  some  body  of  people.  We  are 
of  opinion  that  the  district  had  a  de  facto 
existence.  In  the  elements  alwve  enumerat- 
ed we  see  nothing  wanting  to  give  the  color 
of  legality  to  its  organization,  or  to  render 
it  Impolitic  to  allow  the  collateral  impeach- 
ment of  such  existence.  The  same  rule 
which  recognizes  officers  de  facto  applies  to 
corporations  de  facto.  Clement  v.  Bverest, 
29  Mich.  20.  It  is  one  of  policy,— to  prevent 
pablic  confusion  and  private  injustice.  And 
it  seems  to  be  settled  that  one  assuming  to 
act  as  a  public  officer  may  in  some  cases  be 
such  de  facto,  although  he  has  not  color  of 
election  or  appointment  by  the  only  body 
which  has  power  to  elect  or  appoint  htm,  and 
although  the  appointing  or  electing  body  un- 
der which  he  assumes  to  act  had  not  the  legal 
power.  State  v.  Carroll,  38  Conn.  449;  5  Am. 
&  Eng.  Enc.  Law,  103.  The  order  of  the 
iioard  of  supervisors  purporting  to  create  the 
district  was  the  formal  exercise  of  legislative 
power  (Hughes  v.  Ewing,  93  Cal.  41T,  28  Pac. 
1007);  and  thereunder,  everything  having 
been  done  to  constitute  the  district-  a  corjwra- 
♦lon  colorably,  if  not  legally,  the  law,  as  we 
see  It,  refuses,  In  this  incidental  way,  to  de- 
clare all  Its  proceedings  void  (Attorney.  Gen- 
eral V.  Stevens,  1  N.  J.  Eq.  378). 

The  constitution  of  Tennessee  provided  that 
no  line  of  any  new  county  created  by  the  leg- 
islature should  approach  nearer  than  11  miles 
of  the  courthouse  of  any  existing  county.  An 
act  was  x)asscd  forming  a  new  county,  under 
which  one  of  the  lines  was  established  within 
the  prohibited  distance,  but  this  circumstance 
did  not  appear  on  the  face  of  the  act.  It 
was,  therefore,  on  Its  face,  not  unconstitution- 
al. The  new  county  collected  taxes  and  exer- 
cis>id  other  Jurisdictional  rights  up  to  the  line 
so  fixed.  Held,  that  so  long  as  the  older 
county  acquiesced  in  the  boundary  which  cut 


off  part  of  Its  territory  the  right  of  the  new 
county  over  such  territory  could  not  be  ques- 
tioned in  any  collateral  proceeding;  that  only 
the  older  coxmty  could  assert  the  invalidity 
of  the  boundary.  Speck  v.  State,  7  Baxt. 
46.  A  somewhat  similar  case  received  like 
treatment  in  Kansas.  The  court,  citing  many 
authorities,  said:  "When  a  public  organiza- 
tion of  a  corporate  or  qtiasl  corporate  charac- 
ter has  an  existence  in  fact  and  Is  acting  un- 
der color  of  law,  and  Its  existence  is  not 
questioned  by  the  state,  its  existence  cannot 
be  collaterally  drawn  in  question  by  private 
parties."  In  re  Short,  47  Kan.  253,  27  Pac. 
1005.  In  Michigan  it  was  sought  to  review 
by  certiorari  the  proceedings  taken  to  form 
a  new  school  district  out  of  old  districts;  this 
was  about  15  months  after  the  proceedings 
were  had.  The  court  held  that  after  lapse  of 
such  time  it  was  presumed  that  the  district 
had  been  organized  in  fact,  officers  elected, 
and  expenses  incurred;  that  any  one  desirhig 
to  contest  the  organization  must  proceed  by 
quo  warranto  against  the  district  or  its  offi- 
cers. Fractional  Dlst.  No.  1  v.  Joint  Board, 
etc.,  27  Mich.  3;  see  Stuart  v.  School  Dlst, 
30  Mich.  74.  In  Arkansas,  by  mistake  as  to 
the  tribunal  having  authority  for  such  pur- 
poses, a  town  was  formally  organized  by  or- 
der of  the  circuit  coiurt  of  a  certahi  county, 
when  in  fact  it  bad  no  jurisdiction  In  the 
matter.  Otherwise  the  organization  was  in 
accordance  with  the  general  law,  and  for  sev- 
eral years  the  town  continuously  exercised 
the  franchises  of  a  corporation.  It  was  con- 
ceded that  the  order  was  void;  yet  the  su- 
preme com-t  held  that  the  town  "had  been  an 
existing  de  facto  corporation  all  the  time  from 
1873  till  now;  and  many  things  had  in  good 
faith  been  done  under  it  which  It  would  be 
shocking  now  to  undo."  State  v.  I^eather- 
man,  38  Ark.  81.  See,  further,  Ashley  v. 
Board,  8  C.  C.  A.  455,  60  Fed.  55;  Aller  v. 
Town  of  Cameron,  3  Dili.  198,  Fed.  Cas.  No. 
243;  School  Dtst.  No.  2  v.  School  Dlst.  No. 
1,  45  Kan.  543,  26  Pac.  43;  City  of  St.  Ix)ul8 
V.  Shields,  62  Mo.  247;  People  v.  Maynard,  15 
Mich.  463;  Cooley,  Const  Llm.  310.  Re- 
spondent lays  much  stress  on  School  Dlst.  v. 
LhiBCOtt  99  Cal.  25,  33  Pac.  781;  but  that 
case  does  not  touch  the  present  question.  We 
have  assumed  the  correctness  of  the  remark 
there  (page  28,  99  Cal.,  page  781.  33  Pac.) 
that  "after  the  incorporation  of  the  city  the 
board  of  supervisors  ceased  to  have  any  pow- 
er over  the  school  districts  within  the  city." 
Since  the  Coronado  school  district  had  a  de 
facto  existence,  the  plaintiff  could  not  have 
enjoined  the  collection  of  the  taxes,  nor  have 
resisted  an  action  for  the  same,  on  the  ground 
of  Illegality  of  its  organization  (Quint  v.  Hoff- 
man, 103  Cal.  506,  37  Pac.  514;  Dean  v.  Da- 
vis, 51  Cal.  406;  Reclamation  Dlst.  v.  Turner, 
104  Cal.  334,  37  Pac.  1038;  Land  Dlst.  v.  Sil- 
ver, 98  Cal.  51.  32  Pac.  8G6);  and,  for  rea- 
sons at  least  as  strong,  should  not  recover  the 
money  when  paid.  It  follows  also  that  the 
Intervener  has  no  standing  to  claim  the  mou- 
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.«y  In  dispute.  Under  section  1887,  PoL  Code, 
the  taxes  -when  collected  were  required  to  be 
"paid  Into  the  county  treasury  to  the  credit  of 
such  district,  and  be  osed  foi;  the  payment  of 
the  principal  and  Interest  of  said  bonds,  and 
for  no  other  purpose";  and,  whether  the  hold- 
-ers  of  the  bonds  have  any  .further  remedy  on 
the  same  or  not,  a  subject  on  which  we  Inti- 
mate no  opinion.  It  seems  to  us  clear  that  on 
the  facts  disclosed  by  the  present  record  they 
are  entitled  to  the  fund  In  question,  to  the 
e.Kcludlon  of  both  the  plaintiff  and  the  inter- 
vener. The  Judgment  dismissing  the  Inter- 
vener's complaint  should  be  affirmed,  and  the 
judgment  against  the  defendants  and  the  or- 
der denying  their  motion  for  new  trial  should 
be  reversed. 

We  c<»ictir:     SEABLS,  0.;  BELCHER,  C. 

PEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  dismiss- 
ing the  Intervener's  complaint  is  affirmed, 
and  the  judgment  against  the  defendants,  and 
the  order  denying  their  motion  for  new  trial, 
are  reversed. 


(108  Cal.  369) 

FOX  V.  HALE  &  NORCROSS  SILVER  MIN. 
CO.  et  al.    (No.  15,30t) 

(Snpreme  Court  of  California.    Aug.  8,  1895.) 

Tbial — Conflict  o»  Evidenob— Coxveksion  o» 
Bullion— Mbabubs  or  Oahaqbs— Spoliator  or 
EviDBHCB— What  Constitutes— Aqbeement  to 
DBFBArD  Corporation  —  Compensation  roB 
WoBK  Thbrbondbr— Sbbvicb  on  Foreign  Cob- 
poBATioN— Action  fob  Fraud — Fsoor  or  Neo- 
LioENCB  —  Liability  of  Diubctob  fob  Fraud 
or  Officer. 

1.  On  an  issue  as  to  whether  the  amonnt  of 
bullion  tliat  should  be  extracted  from  a  quan- 
tity of  ore  should  he  estimated  by  the  car  or 
mill  sample,  witnesseB  for  defendants  testified 
that  the  mill  sample  was  the  castomary  stand- 
ard, and  that  the  car  sample  was  used  merely 
as  a  check.  A  witness  for  plaintiff  testified  that 
an  assay  from  a  car  sample  would  average  $10 
per  ton  more  than  from  a  mill  sample,  but 
stated  that  if,  from  the  50,000  to  100,000  tons  of 
ore,  a  car  sample  was  taken  with  the  best 
known  methods,  it  would  approximately  show 
the  value  of  the  ore,  but  that  for  returns  from 
the  mill,  the  mill  samples  were  relied  on,  and 
that  the  car  samples  were  merely  a  check.  An- 
other witness  for  plaintiff  testified  that  if  a  fair 
-sample  were  gotten  from  the  car  it  would  in- 
dicate the  value  of  the  ore,  but  the  manner  of 
the  assay  with  which  he  was  familiar  was  more 
complete  than  that  with  which  the  ore  in  ques- 
tion was  treated,  and  that  he  had  had  no  ex- 
perience in  mining  such  ore.  A  witness  for  de- 
fendant testified  that  car  samples  were  taken 
as  a  check,  and  that  if  the  mill  assay  did  not 
show  a  proper  percentage  of  the  valne  shown 
by  the  car  samples,  complaint  was  made  of  the 
mill,  but  that  the  car  samples  assayed  from  $6 
to  $10  more  than  mill  samples.  Held  to  show 
that  the  car  samples  exaggerated  the  value  of 
the  ore,  and  that  the  mill  samples  are  the  bet- 
ter test 

2.  A  judgment  for  the  conversion  of  silver 
bullion  should  be  based  on  the  coin  value  of  the 
bullion,  and  not  on  the  arbitrary  standard  value. 

3.  The  doctrine  that  everything  will  be  pre- 
sumed against  a  spoliator  docs  not  apply  to  an 
action  by  a  stockholder  of  a  mining  company 


against  a  milling  company  for  improperly  ex- 
tracting the  bullion,  so  as  to  leave  a  large  quan- 
tity in  the  ore  to  be  afterwards  worked  over  by 
defendant,  because,  in  the  process  of  milUng, 
the  identity  of  the  ore  was  destroyed. 

4.  The  fact  that  a  witness  for  a  party  re- 
fused to  produce  books  does  not  render  such 
party  a  npoliator  of  testimony,  no  demand  hav- 
ing been  made  for  the  nroduction  of  the  books. 

5.  Where  the  records  of  a  company  engaged 
In  reducing  ore  show  the  quantity  of  ore  re- 
ceived, and  in  a  column  headed  "On  account 
of,"  the  names  of  a  nnmb^  of  mining  oom- 
paoies  appear,  the  records  do  not  show  that  the 
quantity  of  ore  opposite  the  name  of  a  mining 
company  was  produced  at  its  mine. 

6.  Where  a  corporation  for  redncjng  ore 
agrees  to  pay  the  president  and  manager  of  a 
mining  company  a  percentage  on  the  profit  of 
reducing  ore  received  from  such  company,  the 
intention  being  that  the  pre^dent  should  ship 
ore  whether  or  not  it  is  sufficiently  rich  in  metal 
to  be  profitable,  the  company  will  be  allowed 
only  for  the  actual  costs  of  treating  the  ore, 
without  allowing  for  the  use  of  its  mill,  though 
part  of  the  ore  shipped  was  sufficiently  rich  in 
metal  to  make  the  process  profitable  to  the  min- 
ing company. 

7.  Jurisdiction  of  a  foreign  corporation  can- 
not be  acquired  by  service  on  the  superintendent 
of  one  of  its  mills  who  is  in  this  state  merely 
as  a  witness  in  the  action. 

8.  One  who  sues  another  engaged  in  the  re- 
duction of  ore  to  recover  damages  for  fraud  in 
treating  the  ore  cannot  recover  for  loss  resulting 
from  negligence. 

9.  Const  art  12,  |  S,  providing  that  the 
directors  of  corporations  shall  be  jointly  and 
severally  liable  to  the  creditors  and  stockhold- 
ers for  all  moneys  embezzled  by  the  officers, 
does  not  anply  to  all .  the  directors,  where  the 
president  of  a  mining  company,  without  the 
knowledge  of  the  other  directors,  agrees  on  be- 
half of  the  company  to  pay  a  milling  company 
an  excessive  price  fbr  treating  its  ore  in  consid- 
eration of  payment  to  him  of  part  of  the  profits. 

10.  Objection  cannot  be  made  to  the  form  of 
a  judgment  which  follows  the  complaint,  to 
which  no  objection  was  made. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  C.  B.  Heb- 
bard.  Judge. 

Action  by  M.  W.  Fox  against  the  Hale 
&  Norcross  Silver  Mining  Company  and  oth- 
ers for  conspiracy.  Judgment  was  rendered 
for  plaintiff,  and  defendants  appeal  Judg- 
ment affirmed  In  part,  and  reversed  In  pari. 

W.  F.  Herrin,  Lloyd  &  Wood,  Meaidc  & 
Waters,  Garber,  Boalt  &  Bishop,  Edward  R. 
Taylor,  and  M.  M,  Estee,  for  appellants. 
Wm.  T.  Raggett,  L.  D.  McKlalck,  and  E.  & 
Plllsbury,  for  respondent. 

BE  ATT  Y,  C.  J.  The  Hale  &  Norcross  Sil- 
ver Mining  Company  is  a  cor];>cratlon,  organ- 
ized under  the  laws  of  California,  with  Its 
principal  place  of  business  at  the  city  of 
San  Francisco.  It  is  the  owner  of  one  of  the 
mining  claims  on  the  Comstock  Lode,  in  the 
state  of  Nevada,  where  for  many  years  It  has 
been  engaged  in  the  business  of  mining  g<4d 
and  silver  bearing  ores.  The  plaintiff,  M. 
W.  Fox,  since  the  year  1887,  has  been  at  all 
times  a  stockholder  of  said  corx>oration.  In 
August  and  September,  1890,  he  addressed 
communications  to  its  board  of  directors,  and 
to  the  individual  members  of  the  board, 
charging.  In  substance,  that  for  three  yean 
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tbe  corporation  and  Its  stockholders  bad  been 
systematically  plundered,  and  Its  property 
stolen,  to  tbe  amount  of  more  tban  $2,000,- 
000,  by  means  of  a  fraudulent  conspiracy 
and  combination  between  said  directors  and 
the  owners  or  lessees  of  the  mills  employed 
In  the  reduction  of  the  ores  extracted  from 
the  company's  mine;  that  the  devices  re- 
sorted to  In  furtherance  of  the  object  of 
this  conspiracy  were  the  mixture  of  worth- 
less rock  with  high-grade  ores  so  as  to  obscure 
their  value,  and  at  the  same  time  Increase 
the  quantity  of  material  to  be  put  throusb 
the  mills ;  the  concealment  from  the  stock- 
holders of  the  average  value  of  the  ores,  as 
thus  reduced;  a  fraudulent  system  of  milling, 
by  which  only  a  small  portion  of  the  pre- 
cious metals  contained  In  the  ores  was  re- 
turned to  the  company;  and  a  disposition  of 
the  stolen  bullion  In  a  manner  intended  to 
conceal  the  theft  He  further  stated  In  his 
communication  to  the  board  that  he  was 
prepared  to  furnish  sufficient  evidence  of  the 
truth  of  bis  charges,  and  demanded  that  the 
directors  should  institute  an  action  in  the 
pn^o'  court.  In  the  name  of  the  company, 
to  recover  from  the  conspirators  the  fiiU 
amount  of  its  losses.  Nothing  having  been 
done  by  tbe  directors  In  response  to  this  de- 
mand, the  plaintifT  commenced  this  action, 
in  which  be  Joined  as  defendants  the  corpora- 
tion, all  the  Individuals  who  had  served  as 
its  directors  from  1887  to  1890  inclusive,  and 
the  owners  of  the  several  mills  In  whldi  Its 
ares  had  been  reduced  dnrlng  the  same  peri- 
od,—these  last  being  sued  by  fictitious  names. 
The  summMis  does  not  appear  to  have  been 
served  on  any  of  the  mill  owners,  but  the 
other  defendants  filed  their  answer  to  an 
amended  complaint,  and  on  the  Issues  bo 
made  the  cause  was  brought  to  trial  No- 
vember 18,  1891.  During  the  progress  of 
the  trial  the  complaint  was  further  amended 
by  tbe  °  Insertion  of  the  true  names  of  the 
mill  owners  sued  by  fictitious  names,  and  by 
the  addition  of  some  new  allegations;  and 
on  March  8,  1892,  at  the  close  of  the  trial, 
a  final  amended  complaint  was  filed,  for  the 
purpose,  as  stated,  of  conforming  the  plead- 
ings to  the  proofs.  All  the  material  allega- 
tions of  these  amended  complaints  were  ei- 
ther denied  by  the  answers  of  the  several  de- 
fendants, or  were  by  the  court  treated  as 
denied.  On  June  11,  1892,  the  superior  court 
filed  its  findings  and  conclusions,  and  entered 
Its  decree  In  favor  of  the  plaintiff,  for  tbe 
benefit  of  the  corporation  defendant,  and 
against  the  other  defendants  (except  Hobart, 
a  mill  owner,  who  had  died  on  June  2d,  and 
as  to  whose  estate  all  proceedings  were  con- 
tinned)  severally  for  various  sums.  Aa 
against  Hayward  and  the  Nevada  Mill  & 
Mining  Company  (a  corporation),  mill  own- 
ers, and  Levy,  who  had  been  president  of 
the'  Hale  &  Norcross  Company  during  the 
whole  period  from  1887  to  1890,  inclusive, 
there  were  several  Judgments  for  the  en- 
tire amount  of  the  company's  losses,   esti- 


mated at  $1,011,835.  As  against  the  other 
defendants,  directors  of  the  corporation,  there 
were  several  Judgments  In  smaller  and  vary- 
ing amounts,  corresponding,  as  it  is  claimed, 
to  the  losses  sustained  by  tbe  corporation 
during  their  respective  tenns  of  office  from 
overpayments  to  the  mill  owners  for  the 
crushing  and  reduction  of  ores.  Execution 
was  directed  to  Issue  upon  these  Judgments, 
but  it  was  provided  that  no  more  should  be 
collected  thereon  than  said  sum  of  $1,011,835, 
with  accruing  interest  and  costs,  knd  a  re- 
ceiver was  appointed,  to  whom  the  amount 
so  collected  was  to  be  paid,  and  who  waa 
authorized  and  directed  by  the  Judgment  to 
pay  over  to  the  attorneys  for  the  plaintiff,  as 
compensation  for  their  services,  25  per  cent. 
of  all  sums  collected.  In  due  time  all  of  the 
defendants  against  whom  Judgment  bad 
been  rendered  moved  for  a  new  trial  upon 
a  settled  statement  of  the  case,  and,  their 
motion  having  been  denied,  they  have  taken 
this  appeal  from  said  order  and  from  the 
Judgment 

The  large  amount  involved  in  tbe  contro- 
versy, the  difficulties  presented  by  the  sub- 
jects of  investigation,  the  great  lengrth  of  the 
trial,  the  Immense  mass  of  evidence,  consist- 
ing largely  of  closely-printed  columns  of  fig- 
ures, and  the  ability,  industry,  and  ingenuity 
of  counsel,  have  combined  to  raise  an  un- 
usual number  of  difficult  questions  for  our 
decision,  in  the  discussion  of  which  It  will 
be  necessary  to  state  in  considerable  detail 
many  of  the  matters  contained  in  the  record. 
It  will  be  more  convenient  to  make  a  particu- 
lar statement  of  these  matters  in  connection 
with  the  several  assignments  of  error  to 
which  they  relate,  but  It  will  facilitate  the 
discussion  to  state  at  the  outset  the  general 
nature  of  the  issues  presented  by  the  plead- 
ings, and  the  facts  as  found  by  the  superior 
court  In  his  last  amended  complaint,  filed, 
aa  above  stated,  after  the  evidence  was  all  in, 
and  for  the  declared  purpose  of  conforming 
the  pleadings  to  the  proofs,  the  plaintiff  al- 
leges, among  other  things:  That  between 
the  1st  of  January,  1887,  and  the  1st  of  July, 
1890,  the  Hale  &  Norcross  Silver  Mining 
Company  delivered  to  the  Chollar  or  Nevada 
mill,  and  to  the  Vivian  and  Mexican  mills,  at 
or  near  Virginia  City,  in  the  state  of  Nevada, 
not  less  than  80,000  tons  of  gold  and  silver 
bearing  ore,  the  property  of  said  company, 
to  be  by  said  mills  crushed  and  milled.  That 
said  ores  were  crushed  and  milted  at  said 
mills,  and  were  of  the  value  of  not  less  than 
$3,250,000.  That  said  Chollar  or  Nevada  mill 
was  the  property  of  the  Nevada  Mill  &  Min- 
ing Company,  a  Nevada  corporation,  organ- 
ized under  the  laws  of  that  state  for  the 
purpose  of  owning,  leasing,  and  operating 
mills  for  crashing  gold  and  silver  bearing 
ores,  and  of  which  the  defendants  Hayward 
and  Hobart  were  large  stockholders.  That 
the  said  Hayward  and  Hobart,  acting  with 
other  persons  in  a  conspiracy  to  defraud  the 
Hale  &  Norcross  Silver  Mining  Company,  con- 
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trolled  and  directed  all  the  affairs  of  said  Ne- 
vada Mill  &  Mining  Company  and  of  the 
Mexican  mlU  during  all  the  times  mentioned 
in  the  complaint,  and  that  all  the  fruits  of 
said  conspiracy  came  to  the  hands  of  said 
Hayward  and  Hobart  That  said  persons 
and  corporations,  owners,  stockholders,  and 
managers  of  mills,  were  at  all  times  mention- 
ed is  the  complaint  also  the  owners  of  a  large 
number  of  shares  of  the  capital  stock  of  the 
said  mining  company,  and  fraudulently  and 
unlawfully,  in  aid  of  said  conspiracy,  procured 
a  sufficient  number  of  proxies  of  other  per- 
sons in  whose  names  stock  was  standing,  but 
who  were  not  th©  real  owners  thereof,  to 
elect  all  the  directors  of  said  mining  company 
at  the  annual  elections,  held  March  9,  1887, 
M^rch  14,  1888,  March  13,  1889,  and  March 
12, 1890.  That  said  directors,  so  chosen,  were 
at  all  times  controlled  by,  and  acted  in  sub- 
serviency to,  and  conspired  with,  said  mill 
owners  and  managers  in  all  their  official  acts 
and  proceedings,  and  in  all  matters  connect- 
ed with  the  management  and  business  of  the 
mining  corporation  and  its  mine.  That  im- 
mediately after  the  election  of  said  directors 
they  formed  and  organized  a  fraudulent  com- 
bination and  conspiracy  with  said  mill  owners 
for  the  purpose  of  cheating  and  defrauding 
the  Hale  &  Norcross  Company  and  its  stock- 
holders by  divers  cunning  and  unjust  prac- 
tices, among  which  were  the  following:  That 
the  mill  owners  appointed  and  selected  all 
the  agents  and  employes  about  the  mills,  and 
having,  by  means  of  said  combination  and  con- 
spiracy, the  control  of  the  mining  company, 
they  caused  all  of  the  ore  extracted  from  its 
mine  to  be  crushed  and  mUIed  at  the  mills 
belonging  to  or  controlled  by  them,  and  caus- 
ed the  superintendent  of  the  mining  company 
to  suppress  or  withhold  from  its  stockholders 
any  report  of  the  assays  of  such  ores.  That 
said  superintendent  did  cause  assays  to  be 
made  of  every  car  load  of  ore  extracted  from 
the  mine,  and  reported  the  same  to  the  direct- 
ors, not,  however,  for  the  purpose  of  protect- 
ing the  stockholders,  or  as  a  check  upon  the 
mills,  but  merely  as  a  basis  for  a  division  of 
the  fraudulent  gains  of  the  combination.  That 
said  directors,  with'  the  consent  and  approval 
of  the  mill  men,  caused  the  superintendent 
of  the  mine  to  extract  large  quantities  of  low- 
grade  ores  of  a  value  below  the  cost  of  min- 
ing and  reduction,  and  to  mix  these  with  the 
hlgh-grade-ores  for  the  double  purpose  of  con- 
cealing from  the  stockholders  the  real  value 
of  such  ores,  and  of  giving  constant  employ- 
ment to  the  mills  at  an  extravagant  rate  of 
compensation.  That  the  loss  to  the  mining 
company  caused  by  the  mining,  transporta- 
tion, and  milling  of  said  low-grade  ores 
amounted  to  about  $D00,000.  That  the  mill 
owners  caused  false  and  fraudulent  assays 
to  be  made  of  the  pulp  of  said  ores,  and, 
knowing  them  to  be  false,  represented  them 
to  be  true.  That  said  mill  owners,  in  fur- 
therance of  the  objects  of  the  conspiracy, 
caused  all  of  said  ores  to  be'  handled  by  a 


fraudulent  system  of  imperfect  milling  and 
reduction.  Intended  to  leave  in  the  tailings, 
slimes,  and  residues  a  large  portion  of  the 
gold  and  silver  contained  therein,  which  tail- 
ings, slimes,  and  residues  were  afterwards 
worked  over  for  the  joint  benefit  of  the  con- 
spirators, to  the  damage  of  said  mining  com- 
pany and  its  stockholders  In  the  sum  of  about 
$1,000,000.  That  said  directors.  In  further- 
ance of  the  conspiracy,  ordered  and  permit- 
ted all  of  said  ores  to  be  milled  at  said  Mexi- 
can, Vivian,  and  ChoUar  or  Nevada  mills,  at 
the  exorbitant  and  excessive  rate  of  $7  per 
ton,  $3.50  per  ton  being  a  fair  and  reasonable 
price;  to  the  damage  of  said  mining  company 
and  its  stockholders  in  the  sum  of  $280,000. 
That  about  6,000  tons  of  ore  were  delivered 
to  the  Virginia  &  Truckee  Railway.  Com- 
pany, to  be  transported  to  the  ChoUar  mill, 
which  were  never  accounted  for,  causing  a 
further  loss  to  the  company  and  Its  stock- 
holders of  $480,000.  That  the  aggregate  loss- 
es occasioned  by  these  various  acts  of  the 
conspirators  amounted  to  $2,100,000,  a  large 
portion  of  which  has  been  divided  up  and  dis- 
tributed to  the  directors  of  the  mining  com- 
pany. 

The  defendants  were  not  permitted  to  file 
any  answer  to  this  last  amended  complaint. 
but  their  answers  to  the  second  amended 
complaint  were  allowed  to  stand  as  answers 
to  the  last  amended  complaint,  and,  so  far 
as  its  allegations  were  new  or  different  from 
previous  allegations,  they  seem  to  have  been 
treated  as  if  they  were  in  issue,  and  1  shall 
assume  that  they  were  so  treated.  The  an- 
swer of  the  corporation  and  its  directors  ad- 
mits the  delivery  of  its  ores  to  the  mills  nam- 
ed in  the  complaint,  for  the  purpose  of  milling 
and  reduction,  and  the  answers  of  the  mill 
owners  admit  the  receipt  of  said  ores,  but  It 
is  denied  that  they  were  of  the  value  alleged, 
or  of  any  greater  value  than  $1,879,091^68,  less 
the  cost  of  transportation  and  reduction.  Aside 
from  these  admissions,  it  may  be  said  with 
substantial  accuracy  that  every  material  alle- 
gation of  the  complaint  is  put  In  issue.  Hay- 
ward  and  Hobart  deny  that  they  were  owners 
or  lessees  of,  or  engaged  in  operating,  any 
of  the  miUs  named  in  the  complaint.  Th« 
Nevada  Mill  &  Mining  Company,  of  which 
they  were  stockholders,  admits  that  it  owned 
and  operated  the  ChoUar  or  Norada  mill,  and 
received  and  worked  a  portion'^Bf  the  Hale 
&*NorcroBS  ores.  v 

Upon  these  issues  the  findings  ol  the  su- 
perior court  were  generally  In  favo?.of  the 
plaintiff,  and  I  shall  merely  note  in  th^  cou- 
nectlon  some  of  the  more  important  particu- 
lars in  which  they  were  otherwise,  it  was 
found  that  Hayward,  Hobart,  the  Ne*tla, 
MlU  &  Slining  Company,  and  Levy  did,  f  itli 
the  consent  and  approval  of  the  director!!  of 
the  Hale  &  Nortross  Comi)any,  command 
the  superintendent  of  the  mine  to  extinct 
large  Quantities  of  low-grade  ores,  and  jnaix 
them  with  high-grade  ores,  for  tlie  f raucWlent 
purposes  charged  In  the  complaint,  an  A  that 


Digitized  by 


CaL) 


FOX  0.  HALE  &  NORCROSS  SILVER  MIN.  CO. 


311 


the  cost  of  miniiiK,  bolstlng,  transporting, 
and  mllUng  said  low-grade  ores  caused  loss 
and  damage  to  the  mining  company;  but 
there  Is  no  finding  as  to  the  quantity  of  such 
ores  mined  and  sent  to  the  mlllSk  or  of  the 
amount  of  the  damage  thereby  caused.  It  Is 
not  found  that  all  or  any  part  of  the  fruits 
of  the  conspiracy  came  to  the  hands  of  Hay- 
ward  or  Hobart,  otherwise  than  by  the  gen- 
eral findings, to  the  effect  that  they  were  re- 
ceived by  the  whole  body  of  the  conspira- 
tors. There  is  no  finding  as  to  what  was  the 
reasmable  price  of  milling.  Comstock  ores 
during  the  years  1887-90.  It  is  found  that 
the  actual  cost  of  milling  the  ores  in  con- 
troversy was  $4.50  per  ton,  and  no  more,  and 
that  the  charge  made  and  allowed  of  $7  per 
ton  was  fraudulHit,  exorbitant,  and  exces- 
sive to  the  extent  of  $2.50  per  ton.  But  it  is 
conceded  that  tlilB  is  not  a  finding  of.  what 
an  honest  miller,  entitled  to  a  reasonable 
compensation  for  the  use  of  his  mUl.  might 
properly  have  charged.  It  is  a  finding,  only, 
of  the  actual  cost  of  reduction,  without  al- 
lowing anything  for  the  use  of  the  mills,— 
the  court  being  of  the  opinion  tliat  these  mill 
owners,  participants  as  they  were  found  to 
be  in  a  conspiracy  to  defraud  the  mine  own- 
ers, were  entitled  to  no  compensation  for  tlie 
use  of  their  mills.  It  is  not  found  tliat  any 
ores  delivered  to  the  railway  com^ny  for 
transportation  to  the  Nevada  mill  were  unac- 
counted for,  but,  on  the  contrary,  it  is  ex- 
pressly found  that  all  such  wes  were  ac- 
counted for.  It  is  not  found  that  the  mine 
or  car  sample  assays  were  used  by  the  de- 
fendants as  a  basis  for  the  division  of  prof- 
its, or  that  any  profits  were  divided,  but  in 
general  terms  it  is  found  that  all  the  de- 
fendants—including the  directors  of  the  Hale 
&  Norcross  Company— recrfved  and  appropri- 
ated the  entire  amount  of  which  the  corpora- 
tion and  its  stockholders  were  defrauded, 
viz.  $1,011,835.  In  some  particulars  the  find- 
ings go  beyond  the  allegations  of  the  com- 
plaint. It  is  not  alleged,  but  is  found,  that 
Hay  ward,  Hobart,  and  the  otber  conspirators 
controlled  and  directed  the  business  and  af- 
fairs of  the  Vivian  mill,  as  well  as  of  the  Ne- 
vada and  Mexican  mills.  It  is  not  alleged, 
but  is  found,  that  the  defendant  Levy  was 
president  of  the  board  of  directors  of  the 
Hale  &  Norcross  Company  during  the  whole 
period  from  1887  to  1890.  inclusive.  The 
quantity  of  ore  alleged  to_^have  been  deliv- 
ered at  the  mills  for  reduction  was  not  less 
tlian  80,000'  tons,  and  its  value  is  alleged  to 
have  been  not  less  than  $3,250,000.  It  was 
found  that  88,887  tons  were  delivered,  of  the 
value  of  $3,505,361. 

The  defendants,  in  support  of  their  appeal 
from  the  Judgments,  contend  that  they  are 
erroneous  in  form  and  substance;  and,  in 
support  of  their  appeal  from  the  order  de- 
ifying a  new  trial,  contend  that  the  findings 
of  the  superior  court  are  against  the  evi- 
dence, and  are  vitiated  by  numerous  errors 
committed  in  the  course  of  the  trial  in  rul- 


ing upon  objections  to  the  evidence,  and  up- 
on other  matters.  The  most  important  ques- 
tions which  we  are  thus  called  upon  to  de- 
termine relate  to  certain  legal  propositions,  as 
to  which  our  decision  must  Iiecome  a  pre- 
cedent in  future  controversies;  but  the  ques- 
tions which  have  been  most  elal)orately  dis- 
cussed by  counsel,  and  which  go  most  di- 
rectly to  the  merits  of  this  case,  relate  to  the 
aufflciency  of  the  evidence  to  sustain  the 
findings  of  the  superior  court,  and  these  I 
Bliall  consider  first 

It  is  contended  that  there  is  no  evidence 
to  support  the  findings  as  to  the  alleged  con- 
spiracy to  defraud  the  Hale  &  Norcross  Com- 
pany. So  far  as  the  defendants  Hayward 
and  the  other  mill  owners  are  concerned,  it 
does  not  seem  to  be  of  m.acn  consequence 
.whether  these  findings  can  be  sustained  In 
their  full  extent  or  not  since  their  liability 
is  sufilciently  established  by  other  and  lude- 
pendent  findings.  But  with  respect  to  the  li- 
ability of  the  directors  of  the  Hale  &  Nor- 
cross Company,  the  findings  as  to  their  ac- 
tive participation  in  the  conspiracy  are  very 
material.  The  evidence  upon  this  point 
which  most  nearly  affects  the  directors  of 
the  corporation  is  that  which  relates  to  their 
election.  It  seems  that  in  1887,  and  for 
some  time  prior  thereto,  the  bulk  of  the 
Hale  &  Norcross  stock  was  in  the  hands  and 
under  the  control  of  certain  stockbrokers  in 
San  Franciscok  On  the  books  of  the  com- 
pany it  stood  in  the  names  of  trustees  of 
these  brokers,  but  according  to  their  theory 
it  was  the  property  of  their  customers.  The 
evidence  in  this  record  as  to  the  exact  rela- 
tions between  broker  and  customer  is  not 
very  explicit,  but  whet  they  really  were  is  a 
matter  of  common  knowledge,  with  which 
this  court  has  been  made  especially  familiar 
by  a  series  of  cases  recently  decided  here,  in- 
volving a  construction  of  the  constitutional 
provisions  against  sales  on  margin.  Cash- 
man  V.  Root,  89  Cal.  373,  26  Pac.  883;  Wet- 
more  V.  Barrett  103  CaL  246.  37  Pac.  140; 
Sheehy  v.  Shinn.  103  Cal.  325,  37  Pac.  393; 
Baldwin  v.  Zadlg.  104  Cal.  594,  38  Pac.  303, 
722;  Kullman  v.  Simmens.  104  Cal.  505.  38 
Pac.  362.  I  conclude,  therefore,  that  this 
Hale  &  Norcross  stock  was  held  as  mining 
stocks  were  at  that  time  generally  held  by 
the  San  Francisco  brokers.  It  had  been  pur- 
chased on  orders  from  dealers  and  specula- 
tors upon  deposit  of  the  customary  margin, 
and  had  l)een  transferred  to  the  trustees  of 
the  brokers  as  security  for  .their  advances. 
It  was,  in  other  words,  according  to  the  the- 
ory of  the  broker's  contract,  a  pledge,  but 
according  to  the  constitution  it  was  the  prop- 
erty of  the  broker,  and  the  subject  of  an 
unlawful  and  void  contract  of  sale.  It  is 
not  necessary,  in  my  opinion,  to  decide  who, 
under  these  circumstances,  bad  the  strict,  le- 
gal right  to  vote  the  stock  so  held.  Con- 
ceding that  the  brokers  could  lawfully  vote 
it  at  the  annual  elections  of  the  directors  of 
the    corporaQon,    they    were,    nevo'thelciss. 
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bound  to  vote  It  In  the  Interest  of  those  for 
whom  they  had  purchased  it.  It  seems,  bow- 
ever,  from  the  evidence,  that  they  gave  prox- 
ies often  as  a  mere  matter  of  favor  or  pro- 
fessional comity,  and  occasionally  for  a  con- 
sideration, to  any  one  who  chose  to  make  a 
contest  for  the  control  of  the  board.  By 
this  means  the  defendant  Levy  carried  the 
elections  for  some  time  prior  to  1SS7,  and 
bad  been  made  the  president  of  the  board. 
As  president  he  was  invested  by  the  by- 
laws with  the  sole  management  of  the  busi- 
ness of  the  corporation,  subject  to  the  ad- 
vice of  the  board  of  directors^  When  the 
election  of  1887  was  approaching,  Hayward, 
Hobart,  and  other  stockholders  of  the  Neva- 
da Mill  &  Mining  Company, — who  were  con- 
siderable owners  of  stock  In  the  Hale  & 
N<»%r088  Company, — determined  to  contest' 
With  Levy  for  the  contrtH  of  the  board.  A 
compromise  was,  however,  effected,  result- 
ing in  the  election  of  a  board  acceptable  to 
both  parties,  and  the  retention  of  Levy  In 
the  office  of  president  As  a  part  of  this  ar- 
rang«uent  an  agreement  was  entered  into 
between  Levy  and  the  mill  owners,  by  which 
be  was  to  receive  one-eighth  of  the  profit  on 
the  cnuhing  of  all  Hale  &  Norcross  ores 
milled  by  them.  This  agreement  was,  of 
course,  secret,  and  there  Is  no  evidence  that 
its  existence  was  known  to  any  member  of 
tbe  board  of  directors,  except  Levy  and  his 
partner,  Hoefllch.  Sell  and  Bridge,  who 
ceased  to  be  directors  In  March,  1888,  knew 
of  It  after  that  time,  but  there  is  no  direct 
evidence  that  they  had  such  knowledge  while 
In  office.  None  of  the  directors,  howev^, 
had  any  substantial  Interest  in  the  corpora- 
tion. A  majority  of  them  owned  but  5  or  10 
shares,  respectively,  out  of  a  total  of  112,000 
shares,  and  these  trifling  amounts  of  stock 
had.  In  several  Instances,  been  transferred  to 
them  by  Levy  or  the  mill  owners  for  the  ex- 
press purpose  of  qualifying  them  to  serve. 
Being  chosen  in  this  way  and  receiving  no 
compensation  for  their  services,  except  $5  for 
each  meeting  of  the  board  at  which  they  at- 
tended, they  gave  to  the  affairs  of  the  com- 
pany the  amount  of  attention  that  might 
have  been  expected.  Several  of  them  seem 
to  have  known  next  to  nothing  about  the  op- 
erations at  the  mine.  While  others  took  a 
little  more  trouble  to  keep  themselves  In- 
formed In  a  general  way  about  the  mining  of 
ores  and  the  price  paid  for  reduction,  they 
seem,  one  and  all,  to  have  Intrusted  the 
management  of  tbe  entire  business  to  the 
president.  Levy,  and  to  the  superintendent  of 
tbe  mine;  and  if  these  officers,  by  abuse  of 
their  trust,  caused  the  loss  and  damage  to 
the  mining  company  which  the  court  has 
found,  the  evidence  warrants  the  conclusion 
that  tbe  directors  were  at  least  guilty  of 
gross  negligence.  But,  except  as  to  Levy, 
Hoefllch,  Sell,  and  Bridge,  I  do  not  think 
there  Is  any  evidence  that  the  directors  knew 
of  the  unlawful  agreement  between  Levy 
and  the  mill  owners,  or  that  they  were  ac- 


tive participants  in  the  conspiracy  and 
frauds  alleged  in  the  complaint.  That  this 
was  the  view  of  the  Judge'  of  the  superior 
court  seems  to  follow,  not  only  from  his  de- 
cision upon  the  separate  motion  of  the  de- 
fendant Wheeler  for  a  new  trial,  but  from 
the  amount  of  tbe  several  Judgments  ren- 
dered against  him  and  the  other  directors 
In  denying  Wheeler's  motion,  the  Judge  de- 
clared in  effect  that  he  did  not  believe  him 
to  have  had  any  share  In  the  .frauds  upon 
the  company,  but  be  was  held  responsible 
for  the  consequences  of  his  gross  negligence, 
—that  Is  to  say,  he  was  held  liable  for  the 
excessive  price  of  ?2.50  per  ton  paid  for  mill- 
ing the  ore  reduced  during  the  time  he  was 
directm:.  The  same  Judgment  was  rendered 
against  all  the  other  directors  except  Levy, 
against  whom  there  was  a  several  Judgment 
for  the  entire  loss  found  to  have  been  sus- 
tained by  the  Hale  &  Noreross  Company. 
Ho^ich  having  died  ];>endlng  the  trial,  the 
action  was  dismissed  as  to  him.  This  dis- 
crimination shows  that,  notwithstanding  the 
sweeping  language  of  some  of  the  findings, 
the  superior  Judge  did  not  really  intend  to 
convict  the  other  directors  of  the  fraudulent 
conspiracy  charged;  for.  If  he  had  found 
them  equally  guilty,  they  would  have  been 
liable  to  the  same  extent  as  Levy.  Besides, 
as  above  shown,  he  expressly  declared  that 
he  did  not  hold  Wheeler  guilty,  and  the  evi- 
dence against  Wheeler  was  substantially  the 
same  as  the  evidence  against  the  other  di- 
rectors. For  these  reasons  I  think  it  must  b6 
held  that  the  finding  as  to  the  directors  oth- 
er than  Levy,  that  they  were  participants  in 
the  frauds  alleged.  Is  not  sustained,  except 
so  far  as  they  were  made  participants  by  a 
culpable  negligence  which  enabled  others  to 
consummate  such  frauds.  This,  indeed, 
seems  to  be  conceded  by  counsel  for  respond- 
ent in  their  argument  upon  Mr.  Wheeler's 
appeal.  In  which  they  contend  that  the  Judg- 
ment against  him  is  fully  sustained  by  the 
proof  of  negligence,— a  point  to  be  consid- 
ered hereafter. 

It  Is  next  contended  that  the  evidence  does 
not  sustain  the  finding  that  Levy,  with  oth- 
ers, controlled  the  Nevada  mill.  I  do  not 
think  this  point  merits  discussion,  for  the 
reason  that  the  finding  is  immaterial.  It 
harms  no  one  else,  and  does  not  affect  the 
liability  of  Levy  one  way  or  the  other. 

The  next  finding  attacked  is  that  In  which 
It  Is  found  that  Hayward,  Hobart,  and  the 
Nevada  Mill  &  Mining  Company  controlled 
and  managed  the  Mexican  mill.  The  evi- 
dence on  this  point  Is  conflicting,  and  I  think 
the  fact,  clearly  proved,  that  Hayward  and 
Hobart  paid  to  Levy  his  one-eighth  share  of 
the  profits  on  the  crushing  at  the  Mexican 
mill.  In  the  same  manner  and  at  the  same 
time  that  they  paid  him  on  account  of  the 
crushing  at  the  Nevada  mill.  Is  sufficient  to 
sustain  the  finding  as  to  them.  Their  pay- 
ments, however,  are  not  evidence  against  the 
mill  company,  and  I  cannot  see  that  there  Is 


Digitized  by 


Google 


CaL) 


FOX  «.  HALE  &  NOBCBOSS  SILYEB  ULS.  CO. 


813 


any  evidence  to  sustain  the  finding  as  against 
it 

It  Is  next  claimed  that  there  is  no  evidence 
to  sustain  the  finding  that  Hayward,  Ho- 
tart,  and  the  Nevada  MIU  &  Mining  C!om- 
pauy  controlled  and  operated  the  Vivian  mill, 
and  this  contention,  I  think,  must  be  sus- 
tained. The  position  of  respondent's  coun- 
sel with  reject  to  this  point  may  be  best 
shown  by  quoting  their  entire  argument. 
They  say:  "The  arrangement  with  Levy 
which  was  made  before  any  of  the  ores  of 
the  Hale  &  Norcross  were  milled,  contem- 
plated that  he  should  have  one-eighth  of  the 
profits  of  milling  all  the  ores  of  the  Hale  & 
Norcross  mine,  without  regard  to  where  It 
was  milled.  The  entire  business  of  milling 
the  ores  was  turned  over  to  Hayward,  Ho- 
bart,  and  the  Nevada  Mill  &  Mining  Com- 
pany. They  had  complete  control  of  the  af- 
fairs of  the  mining  company  so  far  as  the 
milling  of  its  ores  was  concerned.  It  is  not 
claimed  that  any  one  else  ever  milled  a 
pound  of  its  ores.  The  milling  of  the  ores 
began  at  the  Vivian  mill.  Is  there  any  doubt 
but  that  the  same  parties  who  had  the  ores 
sent  to  the  Nevada  and  Mexican  mills  had 
them  sent  to  the  Vivian?  The  ownership  of 
the  mill  is  a  matter  of  no  consequence.  Who 
«ontroUed  and  managed  the  milling  of  the 
©resT'  It  will  be  observed  that  there  la  no 
reference  here  to  any  page  or  folio  of  the 
record,  and  I  can  only  say  that,  after  a  very 
careful  reading  of  the  whole  of  it,  I  have 
failed  to  find  anything  to  sustain  the  asser- 
tions of  counsel.  The  only  arrangement  with 
Levy  of  which  there  was  any  evidence  was, 
not  that  he  should  have  a  share  of  the  profits 
of  milling  all  ores  of  the  Hale  A  Norcross 
mine,  without  regard  to  where  they  were 
milled,  but  only  that  he  should  have  one- 
«ighth  of  the  profits  on  any  ore  milled  by 
Hayward,  Hobart,  and  the  parties  represent- 
-ed  by  them,  including  the  Nevada  Mill  & 
Mining  Company.  There  is  no  evidence  that 
the  entire  business  of  milling  the  ores  was 
turned  over  to  Hayward,  Hobart,  and  tbo 
mill  company,  or  that  they  had  complete  con- 
trol of  the  affairs  of  the  mining  company,  so 
far  as  the  milling  of  its  ores  was  concerned; 
-and  It  ia  not  only  claimed,  but  conceded,  that 
the  VlTlan  mill,  with  which  the  defendants 
are  not  shown  to  have  had  any  connection, 
milled  nearly  5,000  tons  of  the  ore.  It  does 
appear  that,  owing  to  the  merely  passive  at- 
titude of  a  majority  of  the  board  of  directors 
of  the  Hale  &  Norcross  Company,  the  actual 
control  of  all  its  affairs  was  in  the  hands  of 
Levy,  the  president  of  the  board,  and  It  Is 
obviously  true  that  it  was  to  his  Interest  to 
give  the  milling  to  those  In  whose  profits  he 
was  to  share.  But  it  does  not  follow  that 
be  could  have  given  no  milling  to  outside 
parties.  What  the  evidence  shows  Is  that 
towards  the  end  of  1887,  when  the  Hale  & 
Norcross  Company  commenced  extracting 
considerable  quantities  of  ore  from  the  large 
ore  body  theo  recently  developed,  the  Neva- 


da and  Mexican  mills  were  crushing  tot  oth- 
er companies,  and  neither  of  them  received 
any  Hale  &  Norcross  ore  for  several  months 
after  that  company  commenced  crushing. 
During  that  time  they  were  all  sent  to  the 
Vivian  mill.  But,  as  soon  as  the  Nevada 
and  Mexican  mills  were  ready  to  handle 
them,  the  employment  of  the  Vivian  mill 
teased.  From  which  it  would  appear  that 
such  employment  was  only  a  temporary  ex- 
pedient for  working  such  ores  as  could  not 
be  kept  for  the  mills  in  which  Levy  was  in- 
terested,  and  the  circumstances  are  entirely, 
insufficient  to  warrant  an  inference  of  the 
material  fact  which  it  was  incumbent  upon 
plaintiff  to  prove,  in  order  to  recover  from 
Hayward,  Hobart,  and  the  Nevada  Mill  & 
Mining  Ck)mpany  for  losses  on  the  working 
of  ore  at  the  Vivian  mUL  Moreover,  since 
the  only  proof  that  Hayward  and  Hobart 
controlled  the  Mexican  mill  was  the  evidence 
furnished  by  their  own  books  of  account  that 
they  had  paid  Levy  one-eighth  of  the  pn^ts 
of  the  crushing  at  that  mill,  the  absence  of 
any  evidence  that  they  had  paid  anything  on 
account  of  the  work  at  the  Vivian  mill  Is 
doubly  significant  But,  besides  all  this,  the 
plaintiff  in  his  last  amended  complaint, 
which  was  expressly  designed  to  conform  the 
pleadings  to  the  proofs,  omitted,  ex  indus- 
tria,  apparently,  to  charge  that  Hayward 
and  his  associates  had  anything  to  do  .with 
the  Vivian  mill,  and  the  special  finding  of 
the  superior  court  as  to  the  separate  losses 
on  the  ores  milled  at  the  Vivian  mill,  which 
was  doubtless  drawn  or  suggested  by  coun- 
sel for  plaintiff  as  the  basis  for  a  modifica- 
tion of  the  Judgment,  Indicates  his  lack  ot 
confidence  in  the  suffldency  of  the  evidence 
to  sustain  the  general  finding  as  to  the  losses 
at  the  Vivian  milL  It  must  be  held,  in  my 
opinion,  that  this  finding  as  to  the  contr(d  of 
the  Vivian  mill  Is  contrary  to  the  evidence^ 
as  It  is  unwarranted  by  the  complaint 

It  is  next  contended  that  the  finding  to  the 
effect  that  Hayward,  Hobart  and  the  Ne- 
vada Mill  &  Mining  Company,  in  conjunction 
with  the  other  defendants,  controlled  all  the 
business  affairs  of  the  Hale  &  Norcross  Com- 
pany Is  against  the  evidence.  This  finding 
is  material  only  so  far  as  it  relates  to  the 
mining  and  milling  of  the  Hale  &  Norcross 
ores,  and  as  to  those  matters  the  evidence 
fully  warrants  the  conclusion  that  a  major- 
ity of  the  directors  were,  as  above  stated, 
simply  acquiescent  or  passive,  and  that  Levy 
did  as  he  pleased.  Whatever  inference^ 
therefore,  as  to  participation  by  the  mill  own- 
ers in  the  control  of  the  mining  company, 
may  be  legitimately  drawn  from  the  exist- 
ence of  the  unlawful  contract  for  a  division 
of  the  profits  of  the  milling,  or  from  the  man- 
ner in  which  the  ore  was  milled,  or  from  any 
inadequacy  of  returns  of  bullion,  or  neglect 
of  proper  precautions  In  behalf  of  the  min- 
ing company,  is  to  be  considered  as  a  fact 
proved.  Undoubtedly,  the  existence  of  the 
contract  supplied  a  motive  to  both  parties  fat 
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Increase  the  amount  of  milling  by  the  ex- 
traction of  low-grade  ores,  and  It  may  fairly 
be  aigued  that  It  also  afforded  an  Induce- 
ment to  Levy  to  connive  at  a  careless  and  In- 
efficient system  of  milling,  by  which  a  larger 
number  of  tons  would  be  milled  at  the  same 
cost,  and  consequently  at  a  larger  profit. 
But  proof  of  a  motive  to  commit  a  wrong  is 
scarcely  sufficient  by  itself  to  prove  that  the 
wrong  has  actually  been  committed,  and  it 
remains  to  be  considered  whether  there  was 
any  other  substantial  evidence  of  the  mining 
of  low-grade  ores  or  ot  Imperfect  milling. 

This  brings  us  to  the  questions  which  have 
received  the  principal  attention  of  counsel, 
both  in  the  oral  and  printed  arguments,  a 
proper  discussion  of  which  involves  a  pre- 
liminary statement  in  regard  to  the  custom 
prevailing  alongi  the  Comstock  Lode  in  re- 
gard to  the  mining  and  reduction  of  its  gold 
and  sliver  bearing  ores.  It  sufficiently  ap- 
pears from  the  evidence  in  this  record,  and  is . 
a  notorious  fact,  that  the  ores  extracted  from 
the  Com8to<^  Lode  since  1887  are  of  a  lower 
grade,  and  are  produced  In  smaller  quanti- 
ties, than  in  former  years.  Much  of  the  ore 
at  present  mined  barely  pays  the  cost  of  min- 
ing and  reduction,  and  much  is  found  in  the 
vein,  mingled  with  ore  of  a  better  grade,  that 
'  falls  below  that  standard.  Since  the  ques- 
tion whether  such  low-grade  ores  are  worth 
extracting  cannot,  as  in  the  case  of  richer 
ores,  be  detei'mined  by  inspection,  it  is  abso- 
lutely necessary  to  have  dally  assays  of  sam- 
ples of  the  ore  from  the  different  drifts  and 
levels  in  which  the  work  is  being  done,  in  or- 
der to  tell  what  to  take  and  what  to  leave. 
It  is  also  necessary,  as  a  check  upon  the  mil- 
lers, to  have  assays  of  the  ore  hoisted  to  the 
surface^  and  deposited  in.  the  ore  bins  for 
transportation  to  the  mills.  Accordingly,  nu- 
merous assays  are  dally  made  of  specimens 
taken  from  the  various  drifts  and  levels  in 
which  work  is  being  prosecuted,  and  in  ad- 
dition to  these  there  is  an  assay  of  what  is 
known  as  the  car  sample,  which  is  obtain- 
ed in  the  following  manner:  Each  cnr  load 
of  ore,  containing  about  a  ton  weight,  when 
hoisted  to  the  surface  is  pushed  by  a  carman 
alongi  tlie  track  to  the  ore  bins,  and,  as  it 
passes  what  is  known  as  the  "sample  box," 
he  takes  from  the  car  and  deposits  in  the 
bos  a  handful  of  the  ore.  At  the  end  of  24. 
hours  the  box  is  emptied,  its  contents  thor- 
oughly mixed,  and  about  eight  pounds  taken 
out  as  a  sample  of  the  whole.  This  sample 
is  taken  to  the  assay er,  who  breaks  up  the 
larger  pieces  in  a  mortar,  mixes  the  whole 
as  thoroughly  as  he  can,  and  takes  out  about 
a  pound  for  assay.  Before  weighing  the  spec- 
imen or  sample  to  be  assayed,  it  is  thorough- 
ly pulverized  and  dried,  so  as  to  get  at  the 
quantity  of  gold  and  sliver  in  a  ton  of  ury 
ore.  The  mode  of  making  the  assay  is  not 
described  Ii  the  evidence,  whether  by  flux- 
ing and  melting  in  a  crucible,  or  by  other 
means;  but  it  is  not  questioned  that  the 
methods  employed  were  sufficient  lor  the  pur- 


pose of  ascertaining  the  exact  quantity  of 
pure  gold  and  silver  contained  in  the  final 
sample  selected  by  the  assayer.  ,  Besides 
these  mine  samples  and  car  samples,  as  they 
are  called,  taken  and  assayed  as  a  guide  to 
the  miners  and  a  check  upon  the  mills,  there 
are  also  taken  pulp  or  battery  samples  at  the 
mills  in  the  following  manner:  The  ores  se- 
lected for  milling  are  dumped  from  the  cars 
In  which  they  are  hoisted  to  the  surface  Into 
large  bins  overhanging  the  railroad,  from 
which  they  are  drawn  through  apertures 
opened  and  closed  by  sliding  gates  directly 
into  the  cars,  upon  which  they  are  transport- 
ed to  the  mills.  "Here  they  are  again  dump- 
ed from  the  railway  cars  upon  an  iron  grat- 
ing called  a  "grizzly,"  which  allows  the  finer 
portions  to  pass  through  into  an  ore  chamber 
adjacent  to  the  batteries,  and  the  coarser  por- 
tions, after  passing  through  the  rock  break- 
ers, fall  into  the  same  receptacle,  from  wfiich 
the  ore  is  fed  by  the  action  of  machinery  Into 
the  batteries.  In  the  batteries,  by  the  fall 
of  heavy  stamps  and  the  constant  flow  of 
a  stream  of  water,  the  ore  is  reduced  to  a  thin 
pulp,  which,  by  the  action  of  the  stamps.  Is 
continually  splashed  against  the  perforated 
screens  whichinclose  them,  and  through  which 
the  water  passes,  carrying  in  suspension 
the  finely-crushed  particles  of  the  ore.  After 
leaving  the  batteries  the  pulp  flows  to  and 
through  a  series  of  tanks,  in  which  the  sand 
and  slimes  are  settled,  preparatory  to  placing 
them  in  the  amalgamating  pans.  On  the  way 
from  the  batteries  to  the  tanks  samples  of 
the  pulp  are  taken  every  hour,  by  passing  a 
dipper  under  a  spout,  through  which  all  the 
pulp  flows.  From  the  dipper  the  sample  so 
obtained  is  transferred  to  a  large  can,  con- 
veniently placed,  and  this,  at  the  end  of  'Ji 
hours,  is  set  on  the  boilers,  for  the  purpose  of 
evaporating  the  moisture.  When  dried,  the 
whole  mass  is  thoroughly  mixed,  spread  out 
in  a  thin  layer,  divided  into  squares,  and 
three  samples  taken  and  put  in  paper  bags,— 
one  for  the  assayer  of  the  mine,  one  for  the 
assayer  of  the  mill,  and  one  sealed  up  for  fu- 
ture reference  in  case  of  discrepancy  Ijetwecu 
the  mine  and  mill  assays.  The  settlement 
between  the  miUer  and  miner  is  usually  bas- 
ed upon  the  mine  assay  of  the  mill  sample, 
the  miner  expecting  to  receive  in  bullion  a 
proper  percentage  of  tlie  gold  and  silver  con- 
tained in  the  ore,  as  determined  by  this  test. 
It  has  never  been  the  custom  on  the  Com- 
stock for  the  miner  to  supervise  the  taking  of 
the  mill  samples.  Occasionally  a  man  has 
been  employed  by  some  of  the  mining  com- 
panies to  watch  the  milling  at  custom  milis, 
but  usually  no  such  precaution  is  taken,  the 
car  sample  assays,  which  are  daily  compared 
with  the  pulp  assays,  being  deemed  a  suffi- 
cient check  on  any  misconduct  or  negligence 
of  the  miller,  besides  which  there  is  the  addi- 
tional security  afforded  by  the  manner  in 
which  the  ore  is  handled  from  the  time  it 
leaves  the  mouth  of  the  sliaf t  until  it  leaves 
the  mill  as  tailings.    Ores  of  all  giudes  are 
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dumped  promiscuously  into  the  bins.  By 
their  own  gravity  tliey  are  carried  from  the 
bins  to  the  railway  cars,  and  from  the  rail- 
way cars  through  the  grizzlies  and  rock 
breakers  to  the  ore  house,  from  which  they 
are  fed  by  machinery  to  the  batteries.  From 
the  batteries  they  pass,  In  the  form  of  a 
stream  of  muddy  water,  to  the  settling  tanks. 
In  this  process  it  seems  impossible  that 
there  should  be  any  sorting  of  ores  with 
a  view  to  sampling.  On  the  contrary,  the 
result  must  be  a  more  and  more  thorough 
mixing.  It  seems  equally  Impossible  that 
any  material  quantity  of  the  ore  could  be 
lost,  or  otherwise  diverted,  without  detec- 
tion. The  samples  taken  in  tlie  mill  from 
hour  to  hour  are  taken  by  the  men  employ- 
ed about  the  batteries  and  pans,  working 
on  difterent  shifts,  and  in  the  presence  and 
view  of  various  other  employes,  to  whose  ob- 
servation any  systematic  attempt  to  debase 
the  samples  would  necessarily  be  exposed. 

Before  leaving  the  subject,  it  may  be  well 
in  this  connection  to  state  briefly  the  manner 
of  treating  the  pulp  after  it  leaves  the  bat- 
teries, according  to  the  process  of  reduction 
commonly  employed  with  what  are  known 
as  the  free  milling  ores  of  the  Comstock 
Lode, — the  process  actually  used  in  reducing 
the  ores  in  question  here.  The  pulp  flows 
from  the  batteries  to  and  through  a  series  of 
sand  tanks,  and  from  these  through  a  simi- 
lar series  of  slime  tanks.  In  the  sand  tanks 
the  co^ser  and  heavier  of  tiie  solid  ma- 
terial Is  settled,  but  the  evidence  shows  that 
there  is  mingled  with  the  Comstock  ores, 
and  especially  the  Hale  &  Xorcross  ores,  a 
large  percentage  of  sticky  clay,  which  com- 
I>oses  that  part  of  the  pulp  known  as  slimes, 
in  contradistinction  to  the  sand  which  results 
from  the  crushing  of  the  quartz  rock.  These 
slimes,  it  appears,  do  not  readily  settle,  and, 
with  the  largest  number  of  slime  tanks  that 
can  be  placed  in  a  mill,  the  overflow  of  the 
last  tank  will  carry  some  solid  material,  and 
this  material  contains  some  gold  and  silver, 
the  ownership  of  which  is  one  of  the  ques- 
tions in  this  case;  for  the  evidence  shows 
that,  although  the  Nevada  and  Mexican  mills 
were  provided  with  a  full  complement  of  slime 
tanks,  yet  for  every  ten  tons  of  ore  crushed 
in  the  batteries,  one  ton  of  solid  material 
passed  out  of  the  mill  into  the  slime  ponds 
or  reservoirs,  where  it  was  Anally  collected 
and  claimed  as  the  property  of  the  mill  own- 
ers. That  part  of  the  pulp,  both  sand  and 
slimes,  which  settles  In  the  tanks,  is  shoveled 
out  upon  the  sand  floor,  from  which,  after 
mixing,  it  is  transferred  to  the  amalgamating 
pans.  In  the  amalgamating  pans  it  is  rap- 
idly stirred  and  ground,  and  at  the  same 
time  treated  with  certain  chemical  agents 
designed  to  free  the  gold  and  silver  from 
combinations  that  prevent  them  from  amal- 
gamating with  the  quicksilver  with  which 
the  pans  are  charged.  In  the  process  of 
amalgamation,  time,  as  well  as  proper  chem- 
ical treatment  and  a  proper  allowance  of 


quicksilver.  Is  an  essential  element,— that  is 
to  say,  the  longer  the  process  is  continued 
the  larger  is  the  proportion  of  gold  and  sil- 
ver amalgamated.  But  there  is  a  practical 
limitation  to  the  time  that  can  be  economi- 
cally given  to  the  amalgamation  of  even 
high-grade  ores,  and  this  is  more  especially 
true  of  low-grade  ores;  for  the  additional 
percentage  of  the  precious  metals  saved  by 
continuing  the  process  beyond  a  certain  point 
amounts  to  less  than  the  cost  of  running 
the  pansy  and  this  point  Is  sooner  reached 
In  working  low-grade  ores  than  in  the  case 
of  more  valuable  ores.  By  falling  to  con- 
tinue the  process  a  proper  length  of  time,— 
that  Is,  to  the  point  which  is  economically 
justified  by  the  grade  of  the  ore,— a  part  of 
its  legitimate  value  is  lost  In  the  residues  or 
tailings  of  the  mill.  After  the  pulp  has  been 
worked  in  the  amalgamating  i>ans  fa:  the 
time  which  the  amalgamator  deems  sufficient, 
it  Is  drawn  off  into  another  set  of  pans,  call- 
ed "settlers,"  where  It  Is  moce  slowly  stirred 
for  a  time,  completing  the  process  of  amalga- 
mation, and  allowing  the  quicksilver,  with 
the  amalgamated  metals,  to  settle,  prepara- 
tory to  drawing  off.  This  is  done  through 
iron  pipes,  connected  with  the  bottcnn  of  the 
settlers,  through  which  the  amalgam  runs  ' 
into  canvas  bags.  These  bags  are  provided 
with  Iron  collars,  and  are  locked  to  an  iron 
framework  below  the  settlers.  In  such  man- 
ner that  their  contents  cannot  be  removed 
without  cutting  the  bag,  or  unlocking  and 
detaching  it  from  the  frame.  The  key  is 
carried  by  the  superintendent  or  foreman  of 
the  mill.  The  bulk  of  the  quicksilver  strains 
through  these  canvas  bags,  and  is  caught  and 
used  over  again  in  the  pans.  What  remains 
in  the  bags  in  combination  with  the  gold 
and  silver  is  removed  from  time  to  time, 
and  placed  in  an  iron  box,  where  it  remains 
until  a  sufficient  quantity  is  collected  to  jus- 
tify retorthig.  It  Is  then  placed  In  a  retort, 
and  the  remaining  quicksilver  expelled  by 
heat.  The  resulting  crude  bullion  Is  weigh- 
ed and  sent  to  the  mint  or  assay  office,  as 
directed  by  the  mine  owner,  to  whom  the  re- 
turns are  made  with  certificates  "^f  weight  and 
fineness  by  the  mint  or  assayer.  Samples  of 
the  material  remaining  in  the  settlers,  simi- 
lar to  the  battery  samples,  are  taken  every 
day,— one  for  the  mill,  and  one  for  the  mine. 
A  comparison  of  the  assay  of_the  battery 
sample  with  that  of  the  settler  sample  shows 
how  closely  the  ore  Is  being  worked,  and  Is 
especially  useful  to  the  amlagamator  as  an 
Indication  of  any  imperfection  of  his  process, 
and  of  the  necessity  of  changing  the  treat- 
ment in  case  of  undue  loss.  Tne  mill  process, 
however,  does  not  completely  end  witli  the 
settlers,  for  the  contents  of  those  pans  pass 
to  the  agitators,  where  they  are  slowly  stir- 
red, and  where  In  a  final  clean-up  some  addi- 
tional amalgam  is  collected  for  the  mine 
owner.  There  is  a  continual  discharge  of 
the  agitator  through  an  aperture  near  the 
top,  and  the  material  there  discharged  Is  call- 
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ed  tailings.  Formerly  the  milling  ended  with 
the  discharge  of  these  tailings  from  the  mill, 
for  they  were  allowed  to  run  off  down  the 
cafion,  and  were  never  reclaimed  by  miner 
or  mUler.  It  was  discovered,  however,-  In 
course  of  time,  that  a  portion  of  these  tailings 
could  be  saved  by  means  of  blanket  sluices, 
and  worked  over  at  a  profit.  The  blanket 
sluice  consists  of  a  double  line  of  flat,  wood- 
en troughs,  set  at  a  proper  grade  or  inclina- 
tion, and  lined  with  blankets,  over  which 
the  mill  taUings  are  allowed  to  flow,  with 
the  result  that  there  is  deposited  upon  the 
blankets  a  portI(«  of  the  quicksilver  that  Is 
always  escaping  from  the  mill,  and  a  por^ 
tlon  of  the  ore,  known  as  "sulphurets,"  which 
is  heavier  and  richer  than  the  rest  of  the 
tailings,  but  resists  amalgamation.  The  ma- 
terial so  caught  In  the  blanket  sluices  Is 
called  "concentrates,"  and  is  from  time  to 
time  swept  into  tanks  where  it  is  claimed  as 
the  property  of  the  mill  owner.  According 
to  the  most  definite  testimony  in  this  case, 
about  1  ton  of  concentrates  ought  to  result 
from  the  working  of  30  tons  of  ore,  but  the 
quantity  varies  greatly,  according  to  differ- 
ent estimates.  At  the  Nevada  and  Mexican 
mills  concentrates  were  collected  in  this  man- 
ner while  they  were  working  the  Hale  & 
Norcross  ores,  and  were  worked  over  In  the 
annex  pans  of  those  mills  for  the  benefit  of 
the  mill  owners,  defendants  herein. 

Returning  from  this  digression  to  the 
findings  called  in  question  by  appellants,  I 
shall  first  consider  that  in  relation  to  the 
conspiracy  to  mine  and  send  to  the  mills 
ores  not  worth  the  cost  of  mining  and  reduc- 
tion. This  finding,  like  several  of  the  others, 
Is  of  no  consequence  so  far  as  It  concerns 
the  que8tI<Mi  of  aflflrming,  reversing,  or  mod- 
ifying the  Judgment  For,  as  above  stated, 
although  the  superior  court  finds  that  worth- 
less ores  were  mined  and  milled,  to  the  loss 
and  damage  of  the  mining  company,  the 
amount  of  such  damage  Is  not  found,  and  It 
does  not  enter  Into  the  Judgment  rendered 
against  any  of  the  defendants;  the  dam- 
ages awarded  by  the  several  Judgments  con- 
sisting of  but  two  Items,  viz.  the  excessive 
price  paid  for  milling  all  the  ores,  ridi  and 
poor,  and  the  bullion  lost  by  imperfect  mill- 
ing. But,  as  It  affects  the  motion  for  a  new 
trial,  and  as  indicative  of  the  views  of  the 
superior  court  as  to  some  Items  of  evidence 
which  equally  affect  other  questions,  it  is 
deserving  of  some  attention.  According  to 
the  testimony  of  Mr.  Mackay,— and  there  is 
nothing  to  the  contrary,— ore  of  a  car  sample 
value  below  $14  per  ton  will  not  pay  the 
cost  of  mining  and  reduction,  by  which  I 
understand  him  to  mean  that  such  ore  will 
pay  the  bare  cost  of  mining  In  a  going  mine, 
added  to  the  bare  cost  of  milling,  without  al- 
lowing any  profit  to  the  miller,  or  compen- 
sation for  the  use  of  his  mill.  His  meaning. 
In  other  words,  is  that  a  mining  company 
with  its  mine  already  opened  and  in  running 
order,  and  owning  Its  own  mill,  could  hoist 


and  mill  $14  ore  without  going  behind.  In 
any  other  sense  his  testimony  on  this  point 
Is  Inconsistent  with  his  testimony  as  to  the 
usual  disparity  between  the  car  sample  as- 
say and  the  battery  sample  assay,  and  the 
percentage  of  the  latter  that  ought  to  be 
obtained  by  good  milling.  In  order,  however, 
that  $14  ore  may  pay  expenses,  it  must,  ac- 
cording to  Mr.  Mackay,  contain  about  an 
equal  value  of  gold  and  silver.  Otherwise, 
owing  to  the  heavy  discount  on  silver,  it  will 
not  pay.  Now,  the  evidence  in  this  case 
shows  that  the  foreman  of  the  Hale  &  Nor- 
cross  mine  was.  In  effect.  Instructed  to  mine 
and  send  to  the  mill  ore  assaying  by  car 
sample  as  low  as  $12,  and  It  appears  that 
the  Hale  &  Norcross  ores  contained  a  much 
larger  percentage  of  silver  than  of  gold.  In 
view  of  these  facts,  which  show  that  the 
practice  and  the  Intention  was  to  send  to  the 
mills  all  ores  assaying  by  car  sample  as 
high  as  $12  per  ton,  and  Ih  view  of  the  un- 
derstanding that  the  mills  were  to  receive 
not  merely  the  bare  cost  of  working  the 
ores,  but  $2.50  in  addition  to  the  cost  for  the 
use  of  the  mills.  It  cannot  be  said  that  the 
finding  of  a  conspiracy  to  mine  worthless 
ores  Is  without  any  support  In  the  evidence. 
I  account  for  this  finding,  and  for  the  fact 
that  no  damages  were  awarded  by  reason  of 
It,  in  this  way:  The  superior  court  held 
that,  in  view  of  the  contract  or  understand- 
ing that  $7  per  ton  was  to  be  paid  for  the 
milling,  and  the  actual  return  In  bBllion  of 
only  about  75  per  cent,  of  the  battery  sam- 
ple assay,  the  parties  must  have  known  that 
not  only  $14  ore,  but  ore  of  even  a  higher 
grade,  was  being  mined  and  reduced  at  a 
loss.  In  determining  the  question  of  dam* 
ages,  however,  all '  losses  were  comprised 
under  two  heads,  vl2.  excessive  price  paid  for 
milling,  and  loss  by  Imperfect  milling.  In 
order  to  determine  these  amounts  the  milling 
was  reduced  to  actual  cost,  and  the  defend- 
ants were  charged  with  75  per  cent  of  the 
car-sample  assay.  This  being  done,  there  re- 
mained no  appreciable  loss  on  the  mining  of 
low-grade  ores,  except  upon  the  comparatively 
small  quantity  assaying  less  than  $12,  which 
the  court  was  Justified  in  finding  was  unin- 
tentionally and  unavoidably  deposited  in  the- 
ore  bins  before  the  mine  assays  could  be  re- 
turned. The  calculation  upon  which  I  sup- 
pose the  court  to  have  proceeded  would  be 
as  follows:  75  per  cent,  of  $14  Is  $10.50,  or 
gold  $5.25,  and  silver  $5.25,  which  at  80  per 
cent  equals  $4.20,  making  a  net  yield  of 
$0.45,  of  which  $4.50  was  allowed  tor  mill- 
ing and  $4.95  for  cost  of  mining.  I  do  not 
think  that  this  basis  of  calculation  was  oi- 
tlrely  correct  in  view  of  other  evidence  In 
the  case^  but  It  was  the  basis  upon  which 
the  court  seems  to  have  proceeded,  and,  as- 
suming Its  correctness,  the  finding  In  qnes- 
tion  and  the  conclusions  of  the  court  are 
rendered  perfectly  consistent  Upon  the- 
whole,  I  think  the  evidence  aufllclent  to  bus> 
tain  this  finding. 
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The  next,  and  by  ftir  the  most  Important, 
exception  to  the  decision  of  the  superior 
court,  relates  to  the  various  findings  to  the 
effect  that  Hayward,  Hobart,  Levy,  and  the 
other  defendants  trorked  the  ores  of  the 
Hale  &  Norcross  Company  by  a  fraudulent 
system  of  imperfect  milling,  by  which  a 
large  portion  of  their  value  was  left  in  the 
slimes,  tailings,  and  residues  of  the  -mllte. 
The  substance  and  effect  of  these  findings, 
is  that  88,887  tons  of  ore  were  worked;  that 
Its  value  (meaning  the  total  amount  of  gold 
and  silver  contained  in  it)  was  $3,505,361,  as 
correctly  shown  by  the  car-sample  assays, 
and  that  if  said  ores  had  been  honestly 
crushed  and  milled,  and  the  gold  and  silver 
honestly  and  with  reasonable  care  extracted 
and  accounted  for,  the  bullion  yield  would 
have  been  $2,616,491,  whereas  the  actual  re- 
turn made  by  the  mills  was  only  $1,826,873, 
and  the  difference  between  these  two  sums, 
$789,618,  is  the  main  item  of  the  damages 
going  to  make  up  the  Judgment.  The  prin- 
cipal and  most  direct  evidence  In  support  of 
this  finding  consists  of  the  car-sample  as- 
says, which,  it  is  contended,  is  corroborated 
and  confirmed  by  proof  of  certain  Irregular 
and  suspicions  transactions  between  the 
managers  of  the  mills  and  the  Carson  mint, 
as  well  as  some  other  circumstances  of  like 
complexion  and  Import  The  appellants  con- 
tend that,  even  taking  the  car-sample  assays 
as  a  criterion  of  the  amount  of  gold  and  sil- 
ver in  the  ores  mined  and  sent  to  the  mills, 
the  estimate  of  the  superior  court  Is  errone- 
ons  and  excessive  to  the  extent  of  $34,427, 
and  they  sustain  their  contention  by  a  cita- 
tion of  the  pages  and  folios  of  the  record,  to 
which  counsel  for  respondent  have  made 
no  reply.  If  there  is  any  mistake  in  the 
computations  which  apparently  demon- 
strate the  error  alleged,  It  was  the  duty  of 
counsel  to  have  pointed  it  out.  In  the  ab- 
sence of  any  attempt  to  do  so,  I  should  per- 
haps have  been  Justified  in  assuming  that 
the  error  was  conceded.  I  have,  however, 
gone  over  the  figures  as  carefully  as  I  could, 
and,  while  my  computation  does  not  exactly 
agree  with  that  of  counsel  for  appellants,  it 
does  agree  substantially.  The  error  of  the 
court  amounts  to  over  $34,000,  the  larger 
portion  of  which  is  found  in  the  first  Item 
of  the  account,  where  1,250  tons  and  1,580 
pounds  of  ore  delivered  at  the  Vivian  mill 
in  December,  1887,  of  the  car-sample  value 
of  $72.12  per  ton,  is  found  to  have  amounted 
to  $113,518.41,  when  Its  real  value  was  only 
$90,856.41,  an  error  of  $23,000  In  one  Item. 
But  the  appellants  contend  that  the  car- 
sample  assays  do  not,  as  found  by  the  court, 
.correctly  show  the  true  value  of  the  ores, 
and  in  this  connection  they  call  attention  to 
what  they  say  is  an  Inconsistency  between 
the  finding  that  the  value  of  the  ore  was  $3,- 
605,361,  and  that  It  should  have  yielded  $2,- 
616,491  in  bullion.  I  do  not  deem  this  an  In- 
consistency. One  sum  stands  for  the  total 
amount  of  gold  and  sliver  in  the  ores,  and 


the  other  for  the  percentage  (about  75  per 
cent.)  which.  In  the  opinion  of  the  court.  It 
should  have  yielded  under  proper  treatment. 
This  objection  disposed  of,  I  come  to  the 
pivotal  question  In  the  case,— the  value  of  the 
car-sample  assays  as  a  criterion  of  the  value 
of  the  ore  The  testimony  is,  without  con- 
flict, that,  according  to  the  general  custom  and 
course  of  dealing  between  the  miners  on  the 
Comstock  Lode  and  the  managers  and  own- 
ers of  custom  mills,  the  battery  samples  are, 
and  the  car  samples  are  not,  regarded  as  the 
true  index  of  the  value  of  the  ores;  that  all 
settlements  between  the  miner  and  the  miller 
are  based  upon  the  average  assay  of  the  bat- 
tery samples,  and  that  the  car-sample  assays 
are  for  the  guidance  of  the  miners,  and  useful 
as  a  check  upon  the  mills.  There  Is,  also,  no 
conflict  In  the  evidence  that  the  car  samples 
always  run  above  the  true -value  of  the  ore. 
This  fact  was  clearly  proved  when  the  plain- 
tiff closed  his  case  in  chief  by  the  testimony  of 
his  own  witness,  Mr.  John  W.  Mackay,  and 
it  was  much  more  fully  and  amply  proved  by 
a  number  of  witnesses  sworn  on  behalf  of  the 
defendants.  The  respondent's  counsel,  of 
course,  contend  that  there  is  evidence  on  this 
point  to  sustain  the  finding  of  the  superior 
court,  and  they  cite  certain  passages  from 
the  testimony  of  Mr.  Mackay  and  Mr.  Hold- 
en  In  support  of  their  argument,  which  I 
shall  proceed  to  examine.  Mr.  Mackay,  as  I 
have  stated,  was  the  plaintiff's  own  witness, 
and  being  examined  by  him  with  reference 
to  this  matter,  said:  "We  take  car-sample 
assays  at  the  mine;  that  is,  the  samples  of 
the  assays  taken  on  top.  There  Is  always  a 
difference  between  the  battery  and  the  as- 
says at  the  mine,— that  Is,  the  samples  of  the 
assays  taken  on  top.  For  various  reasons 
there  Is  a  good  deal  of  the  assay  that  comes 
out  on  top  that  is  covered  up.  We  cannot 
get  a  sample  from  the  top  as  close  as  we  can 
in  a  500-ton  battery,  but  you  get  a  very  fair 
samide.  To  answer  your  question,  I  can  tell 
you,  if  I  examine  the  books,  wliat  has  been 
the  difference  between  the  mine  samples  and 
the  battery  samples.  Without  stating  spe- 
cifically, I  should  think  about  $10  per  ton. 
The  top  or  car  samples  are  the  higher.  Gen- 
erally they  run  pretty  close.  Sometimes 
they  run  variable.  It  is  a  very  difficult  mat- 
ter." Being  asked  what  the  battery  sample 
ought  to  be,  if  car  samples  properly  taken 
showed  an  assay  of  $72.12  per  ton,  his  an- 
swer was:  "About  $62,  probably  $10  differ^ 
ence."  In  reply  to  another  question,  he 
said:  "If  the  car  sample  was  $42.62,  that 
ought  to  pulp  $32  or  $33,  or  somewhere  in 
that  neighborhood."  In  answer  to  a  ques- 
tion whether  the  difference  would  be  less 
in  ore  of  a  lower  grade,  he  said:  "Some- 
times, but  they  will  average  pretty  much 
that,— about  from  $8  to  $10;  sometimes  not 
so  much,  sometimes  a  little  more."  These 
clear,  direct,  and  specific  statements,  made 
on  his  direct  examination,  were  confirmed  by 
his  cross  examination.    On  his  redirect  ex> 
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aminatlon,  when  testifying  to  the  specific 
point  that  even  battery  samples  are  not  al- 
ways correct,  owing  to  mistakes  of  the  as- 
sayers— as  illustrated  by  the  fact  that  he 
had  frequently  obtained  from  ore  more  than 
100  per  cent,  of  the  battery  assay— he  added 
this  statement:  "If  you  take  50,000  or  100,- 
000  tons  of  ore,  taken  out  In  a  year  or  two 
years,  and  a  car  sample  taken  of  all  those, 
honestly  and  fairly  taken,  with  the  best 
methods  known,  the  average  of  those  car 
samples,  some  being  too  high,  and  some  be- 
ing too  low,  would  pretty  closely  approxi- 
mate the  value  of  the  ore.  There  Is  a  differ- 
ence, of  course." 

It  is  upon  this  passage  of  Mr.  Mackay's 
testimony,  standing  alone,  and  construed 
without  reference  to  what  he  had  previously 
stated,  and  upon  one  even  less  to  the  purpose 
from  the  evidence  of  Mr.  Holden,  that  coun- 
sel build  their  whole  argument  in  support  of 
the  proposition  that  there  Is  a  substantial 
conflict  in  the  evidence  in  regard  to  the  dis- 
parity between  the  average  assay  of  the  car 
samples  and  the  real  value  of  the  ore.  The 
most  they  can  possibly  claim,  however,  is 
that  while  their  only  witness  as  to  this  mat- 
ter has,  in  explicit  terms  and  in  answer  to  di- 
rect questions  calling  his  attention  to  the  pre- 
cise point,  stated  and  illustrated  by  two  ex- 
amples the  fact  that  the  car  samples  always 
go  about  $10  above  the  battery  samples,  he 
has,  when  testifying  with  reference  to  an- 
other point,  made  a  statement  in  more  gen- 
eral terms  which  is  entirely  inconsistent 
For,  upon  the  construction  which  counsel  for 
respondent  insist  upon  giving  to  the  lan- 
guage last  quoted,  Mr.  Mackay's  answers  axe 
necessarily  inconsistent.  They  cannot  be 
reconciled,  and  counsel  do  not  attempt  to 
'eeoncile  them,  upon  the  theory  that  in  Mr. 
Mackay's  opinion  the  car  samples  are  correct 
and  the  battery  samples  are  incorrect,— both 
being  fairly  and  honestly  taken,— for  he,  like 
all  the  other  witnesses,  testifies  directly  to 
the  contrary.  So  far  as  returns  of  bullion 
are  concerned,  he  relies  upon  the  battery 
sample  exclusively.  The  car  sample  is  mere- 
ly a  check.  When  the  discrepancy  between 
the  two  becomes  too  great,  it  is  an  indication 
that  something  is  wrong  in  the  working  of 
the  ore,  which  calls  for  investigation  and 
correction.  It  Indicates  that  there  is  some 
fault  in  the  treatment;  that  there  is  not 
enough  salt,  or  bluestone,  or  quicksilver  in 
the  pans,  or  not  enough  time  allowed  for 
amalgamation,  or  that  there  is  some  refrac- 
tory combination  in  the  ores  which  prevents 
amalgamation.  The  whole  of  his  testimony 
from  beginning  to  end,  so  far  as  it  touches 
this  point,  teems  with  illustrations  of  his 
opinion  that  the  battery  assay,  although  fal- 
lacious in  some  Instances,  owing  to  mistakes 
of  the  assayer  or  other  causes,  is  on  an 
average,  and  in  the  long  run,  the  only  true 
test  of  the  value  of  the  ores.  But  really  the 
testimony  of  Mr.  Mackay  does  not  require  a 
construction    which    makes    It    inconsistent 


with  itself.  In  the  passage  relied  on  by 
counsel  for  respondent,  he  was  referring  to 
the  mistakes  of  assayers,  and  the  insufficien- 
cy of  a  few  samples,  even  from  the  battery, 
and  he  Intended  to  explain  that,  although 
assays  were  sometimes  too  high  and  some- 
times too  low,  these  mistakes  would  in  the 
case  of  50,000  or  100,000  tons  of  ore  taken  out 
in  a  year  or  two  neutralize  each  other,  and 
the  average  would  afford  a  fair  index  of  the 
value  of  the  ore;  or,  in  other  words,  would 
afford  a  basis  from  which,  with  the  proper 
deduction,  the  real  value  could  be  estimated. 
His  closing  words,  "There  is  a  difference,  of 
course,"  must  refer  to  his  previous  testimony, 
in  which  he  states  precisely  what  the  dif- 
ference Is.  But,  even  If  I  were  mistaken  in 
this  view  of  Mr.  Mackay's  testimony,  which 
makes  It  entirely  consistent  in  itself,  and  If 
there  were  no  escape  from  the  conclusion 
that  within  a  few  minutes  he  made  two  di- 
ametrically opposite  statements  as  to  a  point 
upon  which  all  the  other  witnesses  are 
agreed,  I  should  say  nnhesitatlngly  that  this 
did  not  make  a  substantial  conflict  in  the 
testimony  in  regard  to  a  matter  which,  what- 
ever the  truth  about  It  may  be,  presents  no 
opportunities  for  concealment  or  deception. 
If  it  is  not  true  that  car  samples  give  an  ex- 
aggerated value  to  the  ore,  there  must  have 
been  many  competent  and  trustworthy  wit- 
nesses to  the  real  truth,  who  could  have 
been  produced  during  the  months  that  this 
cause  was  on  trial.  No  such  witness,  how- 
ever, was  produced,  unless  it  be  true,  as 
claimed  by  counsel,  that  Mr.  Holden  fills  the 
gap.  Mr.  Holden  was  a  witness  called  by 
the  plaintiff  in  rebuttal  for  the  purpose  of 
proving  the  percentage  of  the  precious  met 
als  that  ought  to  be  obtained  by  a  proper 
system  of  working  ores.  As  a  general  ex- 
pert upon  that  point,  he  undoubtedly  pos- 
sessed superior  qualifications.  He  is  more 
than  usually  intelligent  and  exact  in  his 
statements,  and  apparently  perfectly  fair. 
But  his  testimony  was  confined  to  the  point 
stated.  He  bad  no  experience  of  his  own  In 
mining  or  milling  on  the  Comstock,  and 
made  no  pretense  of  knowing  the  relative 
accuracy  of  car  and  battery  samples.  His 
opinion  was  that,  under  -proper  treatment, 
the  area  of  the  Comstock  Lode  of  the  grade 
of  those  In  question  here  should  yield  a  bul- 
lion return  of  from  80  to  85  per  cent  of  their 
real  value.  On  redirect  examination  he 
made  the  following  answer  to  a  questlcm: 
"In  speaking  about  80  or  85  per  cent  return, 
I  said  from  a  fair  sample  of  the' ore,— a  sam- 
ple of  ore  taken  In  a  correct  fair,  accurate 
manner,  at  any  stage.  I  do  not  care  whether 
it  is  taken  from  the  drift  or  any  place;  so 
long  as  you  can  get  a  fair,  accurate  sample 
of  the  ore,  it  should  not  change  in  character 
from  where  It  Is  taken  from  the  mine  into 
the  pulp."  It  seems  a  waste  of  time  to  no- 
tice the  claim  that  Mr.  Holden  has  here  tes- 
tified that  car  samples  are  reliable.  All  that 
he  says  is  that,  when  you  get  a  fair  sample. 
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—a  sample  -which  truly  Indicates  the  valne 
of  the  ore,— It  makes  no  difference  If  It  is 
taken  from  the  drift  In  which  the  ore  to 
mined.  The  expression  he  uses  may  be  said 
to  imply  that  possibly  a  fair  sample  might 
be  obtained  in  that  way,  but  certainly  he 
does  not  say  so,  and  the  whole  tenor  of  his 
testimony,  as  well  as  of  all  the  other  wit- 
nesses. Is  opposed  to  such  a  notion.  There 
are  reams  of  testimony  In  this  record  to 
the  effect  that  the  only  way  to  sample  ores 
is  to  take  them  out  and  mix  them  thorough- 
ly, and  that  the  more  thorough  the  mixture 
the  more  reliable  the  sample,— the  more  nn- 
merons  and  the  larger  the  samples,  the  closer 
the  average;  and  there  is  nothing  to  the  con- 
trary. Mr.  Holden  himself,  who  is  a  large 
buyer  of  valuable  ores,  tells  us  what  his  own 
practice  is.  He  has  the  ore  spread  out  and 
thoroughly  mixed.  He  then  takes  a  large 
sample,— 5,  10,  or  20  per  cent  of  the  whole, 
according  to  the  grade  of  the  ore,— and  has  It 
put  through  a  sampling  mill  and  tested.  His 
process  Is,  in  fact,  much  more  thorough  and 
complete  than  the  battery  sample  tests.  He 
merely  states  an  obvious  truth  when  he  says 
that,  when  you  have  got  a  fair  and  accurate 
sample.  It  makes  no  difference  where  or  how 
It  was  obtained.  The  ore  does  not  change 
its  character  In  being  reduced  to  pulp. 

I  should,  perhaps,  notice  In  this  connection 
a  claim  advanced  in  the  course  of  the  oral 
argument,  but  not  made  In  the  briefs,  to  the 
effect  that  Mr.  Lyman,  a  witness  for  defend- 
ants, testified  In  favor  of  the  accuracy  of  the 
car  samples.  Mr.  Lyman  was  the  superin- 
tendent of  the  Consolidated  Virginia  and 
other  leading  mines  on  the  Comstock,  and 
testified  from  an  experience  of  30  years  in 
mining  and  milling  Comstock  ores.  Testify- 
ing as  to  his  own  practice  at  the  Consolidat- 
ed Virginia,  he  stated  that  mine  and  car 
samples  were  daily  taken  and  assayed  In  the 
manner  above  described,  and  that  samples 
were  also  taken  from  the  ore  after  it  had 
been  loaded  on  the  cars  for  transportaticm 
to  the  mills.  On  cross-examination  he  said: 
"Onr  object  In  taking  these  samples,  the 
mining-car  sample  and  the  railroad-car  sam- 
ple, and  having  them  assayed,  is  to  ascertain 
as  near  as  we  can,  correctly  and  positively, 
the  value  of  the  ore  extracted  from  the  mine. 
Then  we  claim  that,  from  those  samples,  we 
can  check  the  mill;  that  is,  if  the  mill  does 
not  make  a  return  of  a  proper  per  cent.,— 
that  is,  such  a  percentage  as  my  experience 
would  dictate  was  proper,— I  would  make  a 
complaint  of  the  mills."  Upon  this  passage 
of  Mr.  Lyman's  testimony,  disconnected 
from  all  he  had  testified  to  before,  and  what 
he  said  almost  immediately  afterwards  in 
the  farther  course  of  his  cross-examination, 
the  claim  is  made  that,  according  to  his  evi- 
dence, the  value  of  the  ore  may  be  correctly 
and  positively  known  from  the  car-sample 
assay.  Bnt  Mr.  Lyman  does  not  say  so, 
even  in  this  passage,  and  what  he  said  di- 
rectly afterwards   shows  that  be  did   not 


mean  to  be  so  understood.  To  make  this 
plain  I  quote  that  part  of  bis  examination 
immediately  ensuing:  "Q.  About  what  per- 
centage,—if  you  can  now  recall,  in  your  ex- 
perience in  handling  the  Consolidated  Vir- 
ginia ores,- about  what  percentage  do  the 
mills  make  of  these  car  samples,  the  mining- 
car  or  the  railroad-car  samples;  about  what 
percentage?  A.  Well,  I  never  figured  them 
in  that  manner,  and  I  don't  know.  Q.  Well, 
I  understood  yon  to  say  that  you  took  them 
as  a  check?  A.  Yes,  sir;  they  are  there  on 
file.  All  these  figures  are  on  file  in  the  of- 
fice. We  figured  on  a  basis  of  the  assay  or 
value  returned  from  the  mine  on  the  battery 
assay.  The  percentages  are  all  figured  up 
on  the  battery  assay;  that  to  the  contract,  I 
believe.  The  assays  are  not  made  by  the 
mill.  They  are  made  by  the  mine.  It  is 
sent  to  the  mine  for  assay.  Q.  I  will  ask 
you  again  how  can  you  ascertain  whether  or 
not  your  ores  have  been  properly  worked, 
if  the  samples,  If  the  battery  samples  from 
which  samples  are  taken,  are  made  wholly 
by  the  employes  of  the  mill,  or  by  the  own- 
ers of  the  mill?  A.  I  have  answered  that 
before.  The  only  thing  that  we  have  Is  this 
check  from  the  mine  of  the  assay.  Q.  The 
mine  assay?  A.  Yes,  the  mine  assay;  and 
that  mine  assay  we  take  as  a  check.  I  will 
say  right  now,  if  you  will  permit  me,  that  we 
never  figured  up  the  per  cent,  on  the  mine 
assay,  but  we  figure  it  from  the  pulp  from 
the  mill,  as  the  contract  calls  for.  Q.  Well, 
if  you  never  figured  the  percentage,  do  you 
mean  by  that  that  you  never  paid  any  atten- 
tion whatever  to  the  railroad-car  or  mining- 
car  sample  assays  when  you  come  to  Inves- 
tigate the  question  as  to  whether  or  not  the 
mill  company  has  returned  you  or  made  you 
a  proper  return  for  milling  its  ores?  A.  No, 
sir;  I  don't  mean  that  at  all.  Q.  Well,  what 
do  you  mean?  A.  Well,  I  mean  this:  That 
there  is  a  difference  between  the  car  assay 
In  the  mine  and  in  the  mill.  It  varies  from 
?10  to  $6  apiece.  If  you  figure  the  10  per 
cent  on  the  mill  assay,  and  if  you  figure  it 
on  the  mine  assay,  it  will  be  so  much.  The 
per  cent  from  the  mine  assay  will  be  less 
than  that  from  the  mill,  because  there  is 
from  $6  to  $10  difference;  but  I  have  not 
figured  that  out,  or  worked  It  out,  down  to 
a  point  where  It  can  be  answered.  Our  books 
vrlll  answer  whenever  they  are  called  for." 

I  have  now  quoted  all  the  testimony  cited 
by  counsel  to  sustain  the  finding  of  the  supe- 
rior court  that  the  value  of  the  Hale  &  Nor- 
cross  ores  is  correctly  shown  by  the  car-sam- 
ple assays,  and  have  only  to  repeat,  what  I 
said  in  the  beginning,  that  in  my  opinion  it 
does  not  raise  a  substantial  conflict  with  the 
evidence  of  the  various  witnesses  who  tes- 
tified that  the  car-sample  assay  always  exag- 
gerates the  value  of  the  ore.  It  remains 
only  to  notice  the  legitimate  argument  of 
counsd  for  respondent  that,  if  the  fact  is  as 
these  witnesses  claim,  there  ought  to  be 
some  rational  explanation  of  it     I  quite 
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agree  with  coniiBel  on  tbia  point,  fbat  tbere 
must  be  Bome  cause  of  uniform  operation  to 
bring  about  the  invariable  result  that  the 
average  of  the  car-sample  assay  always  goes 
above  the  real  value  of  the  ore;  and  that,  if 
Fucb  cause  ^Ists,  some  one  ought  to  be  able 
to  point  it  out  I  think,  however,  that, 
aside  from  other  suggestions  of  witnesses 
and  counsel,  a  perfectly  rational  and  prob- 
able explanation  is  to  be  found  In  the  evi- 
dence. There  was  a  strong  preponderance 
of  evidence  to  the  effect  that,  not  only  on  the 
Gomstock,  but  in  other  localities,  the  richer 
portions  of  the  ore  are  more  easily  brofe^i, 
and  in  blasting  and  picking  commonly  break 
Into  smaller  fragments  than  the  -pooTer  por- 
tions of  the  lock,  and  that  the  miner  who 
takes  the  car  samples  habitually  takes  the 
smaller  particles  in  preference  to  the  larger 
ones,  not  only  because  he  is  Instructed  to  do  so, 
but  because,  under  the  operation  of  a  natural 
law  of  mechanics,  the  finer  portion  of  the 
ore  is  on  the  top  and  In  the  center  of  the  car; 
that  is  to  say,  when  the  <»«  is  shoveled  from 
the  floor  of  the  drift  into  the  car,  the  finer 
portions  naturally  rise  in  a  cone  in  the  center 
of  the  car,  while  the  larger  fragments  roll 
-down  the  sides,  so  that,  when  the  car  is  filled 
and  the  load  leveled  off,  the  top  Is  composed 
of  the  fine  ore.  I  see  no  reason  to  doubt  the 
correctness  of  this  explanation,  and,  allow- 
ing it  to  be  true,  it  is  easy  to  see  how  at  the 
end  of  every  24  hours  the  sample  box  would 
contain  a  lot  of  ore  of  higher  grade  than 
the  mass  of  that  which  had  been  dumped 
Into  the  ore  bins.  If  my  views  as  to  the  ef- 
fect of  the  evidence  on  this  point  are  correct, 
it  follows  that  there  Is  no  basis  left  for  the 
«stimate  of  the  court  as  to  the  amount  of 
damage  sustained  by  the  Hale  &  Norcross 
Company  by  reason  of  fraudulent  or  imper- 
fect milling.  It  has  already  been  shown 
that,  even  on  the  theory  that  those  ores  ac- 
tually .contained  the  amount  of  gold  and 
silver  Indicated  by  the  car-sample  assays, 
their  total  value  was  overestimated  in  the 
findings  by  more  than  $34,000.  If  this  Is  de- 
ducted, and  a  further  deduction  of  $10  a.  toa 
<according  to  the  estimate  of  Mr.  Mackay, 
the  plaintifC's  own  witness)  is  made  on  ac- 
«ount  of  the  difFerence  between  the  car-sam- 
ple assays  and  the  actual  value  of  the  ores, 
It  reduces  the  estimate  of  the  superior  court 
over  $900,000  on  the  original  value  of  the 
ores,  and  makes  a  corresponding  reduction 
In  the  amount  of  bullion  supposed  to  have 
been  lost  or  diverted;  or,  in  other  words, 
since  the  defendants  were  held  for  about  75 
per  cent  of  the  gcdd  and  silver  supposed  to 
have  been  contained  In  the  ore,  the  Judg- 
ment would  require  to  be  reduced  by  nearly 
$700,000.  If,  Instead  of  deducting  $10  per 
ton,  only  half  that  amount  were  taken  off, 
the  judgment  would  be  reduced  by  over 
$350,000,  to  which  must  be  added  the  greater 
portion  of  the  loss  apportionable  to  the  ores 
Korked  at  the  Vivian  mill,  amounting,  on  the 
basis  of  the  estimate  of  the  superior  court,  to 


about  $70,000.  I  do  not  add  the  whole  of  the 
supposed  loss  at  the  Vivian  mill,  because,  as 
above  shown,  the  principal  error  In  overval- 
uation of  the  otea,  according  to  the  car  sam- 
ples, relates  to  ores  sent  to  the  Vivian  mill, 
and  the  full  deduction  on  that  account  has 
already  been  made. 

It  will  be  seen  that  in  all  my  calculatiiHis 
and  estimates,  I  assume  that  75  per  cent  of 
the  assay  value  of  the  ores  is  a  proper  return 
In  bullion  to  be  made  by  the  mill.  I  would 
not  have  It  supposed  that  I  have  overlooked 
the  contention  of  counsel  that  there  Is  evi- 
dence to  sustain  a  finding  that  a  higher  re- 
turn should  be  made  from  ores  prop^ly 
worked.  But  the  obvious  answer  to  this  is 
that  the  superior  court  has  made  no  such 
finding.  On  the  contrary,  it  la  as  clear  as 
any  mathematical  demonstration  can  be,  that 
the  superior  court's  estimate  of  damages  rests 
upon  the  assumption  that  a  proper  return  is 
74Vio  per  cent,  a  fraction  less  than  the 
percentage  I  have  assumed.  The  evidence 
WQuld  easily  have  supported  a  finding  in 
favo^>4]f  a  still  jailer  percentage,  whUe  a 
finding  m>ftivor  of  a  higher  percentage  would 
have  had  na,  substantial  suppwt  The  evi- 
dence of  Mr.  Holden  that  a  letum  of  from 
80  to  85  per  cent  ought  to  be  made,  when 
properly  understood,  perfectly  agrees  with 
that  of  the  other  witnesses.  In  his  estimate 
he  allows  for  moisture  In  the  ore.  He  ex- 
pects a  return  of  from  80  to  85  per  cent.,  but 
only  from  the  number  of  dry  tons,  and  the 
uncontradicted  evidence  in  this  case  Is  that 
the  Hale  &  Norcross  ores  contain  from  8  to 
10  per  cent  of  moisture,  or.  In  other  words, 
that  In  every  100  tons  of  ore  sent  to  the  mill 
there  were  at  least  8  tons  of  water,  and, 
consequently,  not  more  than  92  tons  of  dry 
ore.  Now  8214  per  cent  (the  medlam  of 
Mr.  Hcridenjs  estimate)  of  92  Is  only  75sVioo 
per  cent  of  100.  This  brings  his  estimate 
Into  substantial  agreement  with  those  of  tbe 
other  witnesses.  Besides  all  this,  it  Is  propzr 
to  add  that  the  court  had  another  good  reft- 
°8on  for  discounting  Mr.  Holden's  opinion  at 
to  the  ocea  in  question.  He  bad  had  no 
experience  in  working  the  Gomstock  ores, 
and  knew  nothing  about  them,  except  from 
his  dealing  In  those  of  a  high  grade— ores 
running  into  hundreds  of  dollars  to  the  ton, 
such  as  would  bear  transportation  to  San 
Francisco  and  Swansea,  and  justify  redac- 
tion by  smelting,  leaching,  and  other  thor- 
ough and  expensive  methods  of  treatment 
The  evidence  all  goes  to  show  that  ores  of 
this  grade  can  be  economically  worked,  and 
commonly  are  worked,  to  a  higher  percentage 
than  ores  oi  a  comparatively  low  grade. 
The  testimony  of  Mr.  Macluiy  to  the  effect 
that  in  .the  early  history  of  mining  on  the 
Comstock,  mill  owners  would  buy  ore  from 
miners  at  65  per  cent  of  the  car  or  waggon 
sample,  and  work  them  for  what  they  could 
get  out  of  them,  does  not  raise  a  confilct  up- 
on this  point.  In  those  times  there  was  no 
discount  on  silver,  and  the  ores  mined  were 
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of  btgh  grade.  There  Is  no  evidence  that 
the  mode  of  aampllng  with  a  view  to  such 
sales  from  the  miner  to  the  miller  -was  the 
same  as  that  now  employed  In  taking  car 
samites,  and  It  Is  not  reasonable  to  sup- 
pose that  the  miller  would  rely  upon  sam- 
ples taken  ezcluslTely  by  the  miner  without 
any  participation  by  him.  No  doubt  both 
parties  took  part  in  the  selection  of  the  sam- 
ples from  the  wagons  upon  which,  In  those 
days,  the  ores  were  transported  from-  the 
mine  to  the  mill,  and  probably  the  result  of 
the  assays  was  a  aearer  approximation  to 
the  true  value  of  the  ores.  But,  even  sup- 
posing it  was  not,  and  that  a  wagon  sample 
giving  an  assay  of  $200  to  the  ton  indicated 
a  real  value  of  otdy  $190  or  $180,  the  cost 
of  a  toa  would  be  $130,  and,  if  it  was,  by  a 
more  thorough  treatment  in  the  pans,  such 
as  its  value  would  Justify,  worked  up  to  80 
per  cent,  the  yield  would  be  $144,  or,  in 
other  words,  $14  per  ton  for  milling.  In  (ure 
of  greater  value  the  profit  would  have  l>een 
correspondingly  greater.  All  that  this  evi- 
dence of  Mr.  Mackay  proves,  then.  Is  that  the 
millers  in  early  times  felt  that  they  could 
afFord  to  purchase  the  class  of  ores  then  min- 
ed, upon  the  chance  of  getting  out  80  per 
cent  of  the  precious  metals  by  careful  band- 
ling.  It  is  in  no  wise  inconsistent  with  his 
opinion  that  75  per  cent  of  the  battery  sam- 
ple of  the  class  of  ores  now  being  mined  is  a 
fair  return.  Mr.  Lyman's  testimony  is  that 
73  per  cent  of  the  battery  sample  of  the  Con- 
solidated Virginia  ores  is  tlie  return  they 
have  actually  received,  but  in  answer  to 
questions  put  to  him  on  cross-examination, 
he  said,  in  reference  to  a  lot  of  ore  averaging 
$48.33  per  ton  by  car  sample,  that  if  he  tiaix 
owned  them  and  sent  them  to  mill,  be  should 
have  hoped  for  a  return  of  65  per  cent  of 
the  car-sample  assay,  and  should  have  ex- 
pected nothing  better.  The  proper  deduction 
from  this  answer  may  l>e  stated  as  follows: 
Sixty-five  pee  cent  of  $48.33,  the  car-sample 
assay,  is  $31.41,  and  this  is  81'' /lo  per  cent 
of  $^.33,  the  corresponding  battery  assay. 
So  it  appears  tliat  Mr.  Lyman  would  hope 
to  get  81Vio  per  cent  of  the  Ijattery  sam- 
Ide.  He  does  not  say  that  he  would  regard  it 
as  evidence  of  fraudulent  or  dishonest  milling 
If  he  got  only  75  per  cent,  and  according  to 
bis  actual  experience  of  what  he  deems  cor- 
rect milling,  73  per  cent  of  the  battery  sam- 
ple bas  been  returned.  Finally,  it  may  be 
said  tliat  if  the  defendants  were  held  for  the 
return  which  Mr.  Lyman  would  hope  to  get, 
1.  e.  C5  per  cent  of  the  car-sample  assay,  the 
Judgment  on  that  basis  would  he  more  than 
$350,000  less  than  that  which  was  actually 
rendered. 

It  is  claimed  that  there  is  another  serious 
error  in  the  estimate  of  losses  by  milling, 
arising  out  of  the  disregard  by  the  superior 
court  of  the  discount  on  sliver  bullion.  It 
is  doubtful,  however,  if  the  evidence  in  re- 
lation to  this  matter  is  sufficiently  clear  to 
demonstrate  the  error  alleged.  The  claim  is 
v.4lP.no.8— 21 


that  in  all  the  car-sample  assays  (the  basis 
upon  which  the  court  estimated  the  bullion 
contents  of  the  ores  in  questlcm)  the  sliver 
was  reckoned  at  $1.2929  per  ounce,— that  is  to 
say,  at  its  standard  value  according  to  the 
number  of  grains  of  pure  silver  (371.25)  in  a 
coin  dollar,— and  that  in  computing  the  loss 
the  court  has  taken  the  same  standard  of 
value  for  the  missing  silver  bullion,  and 
awarded  a  money  Judgment  for  the  resulting 
amount  when  the  actual  market  value  of 
the  bullion  was  at  least  20  per  cent.  i>eIow  the 
standard  value.  If  this  is  so,  it  was  certainly 
a  very  serious  error,  amounting,  according 
to  my  estimate,  to  at  least  $100,000,  and 
probably  to  a  good  deal  more;  for  there  can 
be  no  doubt  that  a  Judgment  for  the  con- 
version of  silver  bullion,  payable  in  c<^ 
should  be  based  upon  the  coin  or  market 
value  of  the  bullion,  and  not  upon  an  arbitra- 
ry standard  of  value  above  its  market  value. 
I  do  not  find,  however,  any  direct  evidence 
that  the  car-sample  assays  were  made  upon 
the  basis  of  $1.2929  per  ounce  of  silver.  The 
evidence,  it  is  true,  does  show  that  the  bat- 
tery or  pulp  sample  assays  were  based  upon 
that  assumed  value,  and  since  the  car-sample 
assays  were  made  by  the  same  assayer,  and 
at  the  same  time,  it  Is  perhaps  a  fair  infer- 
eace  that  they  were  computed  on  the  same 
Itasls.  But  however  this  may  be,  a  decision 
of  the  point  is  not  necessary  here.  There 
must  be  a  new  trial  of  this  isuue  for  oth- 
er reasons,  and  it  is  sufficient  to  indicate 
our  views  as  to  the  proper  allowance  to  be 
made,  In  case  it  sball  appear  that  the  we 
assays  were  based  upon  an  assumed  value  of 
silver  bullion  different  from  its  market  value. 
The  true  method  of  determining  the  loss 
sustained  by  imperfect  or  fraudulent  mill- 
ing is  to  ascertain  the  quantity  of  gold 
and  silver  actually  contained  in  the  ore,  as 
nearly  as  practicable;  next,  to  ascertain  what 
percentage  of  the  bullion  contents  stiouid  be 
returned  by  fair  and  honest  milling,  and  the 
diCFerence  i>etween  this  amount  and  the  ac- 
tual return  in  the  actual  damage.  To  make 
these  computations,  it  is  obvious  that  the 
standard  of  value  must  be  The  same  in  the 
assays  of  ore  and  In  the  assays  of  bullion  re- 
tuiTied,  and  it  makes  no  difference  whether 
this  is  $1.2929  or  any  other  figure,  provided 
that  it  is  the  standard  used  by  the  assayer 
of  the  ores,  and  Is  uniform.  By  this  means 
alone  can  the  true  difference  between-  the 
proper  return  and  the  actual  return  be  cor- 
rectly  determined.  When  this  has  been  done, 
In  order  to  determine  the  amount  of  the  dam- 
ages for  the  purpose  of  the  Judgment  the 
money  value  of  the  difference  must  be  obtain- 
ed by  allowing  for  tbe  discount  on  the  silver, 
whatever  It  was.  I  find  that  roughly  speak- 
ing, the  Hale  &  Norcross  ores,  according  to 
the  car-sample  assays,  contained  about  $2 
of  silver  to  $1  in  gold.  This  is  my  own  esti- 
mate, based  upon  a  comparison  of  a  large 
number  of  assays  taken  at  random,  and  pos- 
sibly  erroneous.    The  mint  returns  of  tbe 
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bullion  extracted  from  these  ores  show  an 
average  disparity  considerably  less.  TUB  is 
accounted  for  In  great  part  by  the  fact,  very 
clearly  shown  from  the  eyldence,  that  the 
mint  return  was  based,  not  upon  a  Taluation 
of  $1.2929  per  ounce  of  pure  sliver,  but  upon 
the  price  which  the  mint  was  paying  for  sil- 
ver, whidi  was  considerably  below  tliatrate. 
This  indicates  that  the  amount  of  silver  bul- 
lion returned  by  the  miUs  was  underestimat- 
ed, as  compared  with  the  bullion  in  the  ores, 
for  the  silver  was  valued  at  less  per  ounce 
In  the  bullion  than  in  the  wes.  It  ought  to 
luve  been  estimated  on  the  same  basis,  and 
the  difference,  when  ascertained,  should  have 
been  reduced  to  its  money  value.  Since  the 
necessary  consequence  of  these  errors  in  the 
findings  is  that  there  must  be  a  new  trial 
as  to  the  question  of  damages  from  imperfect 
milling,  it  does  not  seem  worth  while  to  dis- 
cuss the  evidence  offered  to  corrob<H»te  the 
general  charge  of  fraud  in  the  milling,  by 
which  I  mean  the  evidence  Intended  to  show 
how  it  was  possible  to  debase  the  battery 
samples,  or  to  run  the  value  of  the  ore  into 
the  tailings  by  improper  amalgamation,  or  to 
abstract  the  amalgam,  or  purloin  the  bullion. 
All  these  tilings  have  their  place,  as  tending 
more  or  less  to  corroborate  other  evidence  of 
improper  milling,  and  are  entitled  to  such 
weight  as  the  trial  judge  may  think  belongs 
to  them,  when  considered  in  connection  with 
the  mere  direct  evidence  of  the  assay  value 
of  the  ores,  the  bullion  returns  made,  and  the 
percentage  that  ought  to  be  returned  with 
correct  milling.  There  are  one  or  two  mat- 
ters, however,  connected  with  the  milling 
that  requhre  to  be  noticed. 

Exception  is  talsen  to  the  finding  to  the 
effect  tliat  the  slimes  and  concentrates  re- 
sulting from  the  worlcing  of  these  ores  were 
the  property  of  the  Hale  &  Noreross  Com- 
pany, on  the  ground  that  all  the  evidence 
shows  that,  according  to  the  universal  prac- 
tice and  understanding,  the  slimes  and  con- 
centrates become  the  property  of  a  custom 
mill.  This  finding,  lilce  that  In  regard  to 
the  mining  of  worttiless  ores,  is  not  made 
the  basis  of  any  award  of  damages  and  rests 
upon  similar  grounds.  The  court,  being  of 
the  opinion  that  75  per  cent,  of  the  car- 
sample  assay  was  a  proper  return  of  bullion, 
necessarily  concluded  that  a  large  port  of 
the  value  of  these  ores  was  improperly  run 
inta  the  tailings,  and,  consequently,  that 
the  tailings  did  not  Ijecome  the  propnty 
of  the  mill.  And  this  was  a  correct  conclu- 
sion from  the  premises;  for  it  is  only  when 
the  milling  has  been  reasonably  efficient  that 
the  tailings  can  rightfully  be  claimed  by  the 
mill,  according  to  the  custom.  But  the  court 
gave  no  separate  or  additional  damages  on 
account  of  the  value  of  the  slimes  and  con- 
centrates, because  their  value  was  Included 
in  the  75  per  cent  of  the  car-sample  assays 
with  which  the  defendants  were  charged. 

A  claim  is  made  on  behalf  of  the  respond- 
ent tliat  the  superior  court  was  justified  by 


the  doctrine,  "Omnia  presumuntur  contra 
spoliatorem,"  in  assuming  that  the  Hale  & 
Noreross  ores  were  of  the  value  shown  by 
the  car-sample  assays,  and,  in  support  of 
this  contention,  they  cite  the  celebrated  ring 
case  of  Armory  v.  Delamirie,  1  Strange,  005. 
That  was  a  case  In  which  the  defendant,  a 
Jeweler,  had  taken  a  ring,  removed  the  Jew- 
el, and  kept  It  wrongfully  from  the  plaintiff, 
and  the  Jury  were  directed  to  make  the  value 
of  the  best  Jewel  tliat  would  fit  the  setting 
the  measure  of  their  verdict,  unless  the  de- 
fendant would  produce  the  Jewel  and  show 
it  to  be  of  less  value.  The  meaning  and 
the  limitations  of  the  doctrine  of  this  case 
are  stated  in  the  notes  appended  to  the  re- 
port, in  1  Smith,  Lead.  Cas.  (Hare  &  W.  Ed.) 
589:  "It  signifies  that.  If  a  man  by  ais  own 
tortious  act  withhold  the  evidence  by  which 
the  nature  of  his  case  would  be  manifested, 
every  presumption  to  ills  disadvantage  will 
be  adopted.  •  •  •  Whe9  the  nature  of  a 
wrongful  act  is  such  that  it  not  only  inflicts 
an  injury,  but  takes  away  the  means  of 
proving  the  nature  and  extent  of  the  loss, 
the  law  will  aid  a  recovery  against  the 
wrongdoer,  and  supply  the  deficiency  ot 
proof  caused  by  his  misconduct,  by  making 
every  reasonable  intendment  against  him, 
and  In  favor  of  the  party  injured.  A  man 
who  willfully  places  the  property  of  others 
in  a  situation  where  it  cannot  be  recovered, 
or  its  true  amount  or  value  ascertained,  by 
mixing  it  with  his  own  or  in  any  other  man- 
ner, will  consequently  be  compelled  to  bear 
all  the  inconvenience  of  the  uncertainty  or 
confusion  which  he  has  produced,  even  to 
the  extent  of  surrendering  the  whole,  if  the 
parts  cannot  be  discriminated,  or  respond- 
ing In  damages  for  the  highest  value  at 
which  the  property  in  question  can  reason- 
ably be  estimated.  ♦  •  •  The  presump- 
tion, 'Contra  spoliatorem,'  also  arises  when 
a  party  to  a  suit  or  controversy  willfully  de- 
stroys or  suppresses  by  wrongful  or  dishon- 
est means  a  deed,  will,  or  other  instrument, 
which  belongs  to,  or  would  be  admissible  if 
called  for  by,  the  opposite  party,  and  will 
Justify  a  court  or  Jury  in  drawing  the  most 
unfavorable  inference,  consistent  with  rea- 
son and  probability,  as  to  the  nature  and  ef- 
fect of  the  evidence  which  they  have  thus 
l>een  precluded  from  using  and  examining 
as  a  means  for  the  discovery  of  truth.  •  •  • 
The  extent  and  force  of  the  presumption 
must  evidently  vary  with  the  nature  of  the 
wrong  and  the  circumstances  under  which  it 
was  committed,  and  it  will  not.  perhaps, 
even  when  most  hostile,  be  an  absolute  and 
insuperable  bar.  •  •  •  The  presumption 
arising  from  the  wrongful  destruction  or 
suppression  of  evidence  will  not,  however, 
justify  a  judgment  or  decree  without  evi- 
dence, nor  the  substitution  of  conjecture  or 
allegation  for  proof;  and  its  legitimate  ef- 
fect is  confined  to  rendering  evidence  admis- 
sible which  could  not  be  received  under  or- 
dinary circumstances,  and  the  deduction  of 
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every  Inference  from  the  evidence  actnally 
given.  In  favor  of  the  Injured  party,  and 
ajErainst  the  spoliator.  •  •  •  The  better 
opinion  would  seem  to  be  that  the  mere  fact 
of  withdrawing  or  refusing  to  produce  an 
Instrument  which  belongs  exclusively  to  the 
party  by  whom  it  Is  withheld  will  not  ren- 
der him  a  spoliator,  nor  give  birth  to  the  ex- 
tremely hostile  presumption  which  attaches 
to  the  wrcmgfnl  suppression  or  destruction 
of  the  property  of  others,  and  will  simply  au- 
thorize the  Introduction  6t  secondary  evi- 
dence, which  will  be  construed  as  favorably 
as  the  circumstances  will  permit  for  the 
party  who  is  deprived  of  the  means  of  full 
and  accurate  proof.  •  •  •  A  line  should 
obviously  be  drawn  between  those  Instm- 
ments  or  means  of  evidence  In  which  the 
parties  have  a  common  interest,  and  conse- 
quent right  to  expect  that  they  will  be  forth- 
coming when  needed,  and  those  which  are 
intended  only  to  meet  the  eye,  or  kept  sole- 
ly for  the  benefit,  of  the  person  by  whom  they 
are  withheld;  and  the  conduct  of  a  tenant 
who  refuses  to  supply  the  loss  of  a  lease  by 
the  production  of  the  counterpart  is  viewed 
in  a  more  unfavorable  aspect  than  that  of  a 
merchant  or  tradesman  who  withholds  pri- 
vate books  or  papers  from  a  public  examina- 
tion which  he  may  desire  to  avoid  for  rea- 
sons having  little  or  nothing  to  do  with  the 
particular  case  In  which  their  production  is 
demanded." 

Applying  the  doctrine  as  expounded  In  the 
foregoing  quotations.  It  falls  very  far  short 
of  sustaining  the  contention  of  respondent 
In  the  first  place,  the  facts  of  the  case  do 
not  make  it  applicable.  The  milling  of  the 
Hale  &  Norcross  ores  was  not  in  Itself  a 
wrongful  act.  The  means  by  which  the  em- 
ployment to  mill  them  was  obtained  was 
wrongful,  and  entails  the  penalties  which 
are  to  be  considered  hereafter;  but  the  mill- 
ing. If  properly  conducted,  was  a  lawful,  le- 
gitimate, and  necessary  operation.  The  form 
of  the  ores  was,  of  course,  changed,  and  their 
Identity  destroyed,  but  the  usual  means  and 
the  only  means  of  establishing  their  value 
were  taken,  and  the  evidence  preserved. 
There  were  the  car-sample  and  the  pulp- 
sample  and  the  settler-sample  assays,  all 
taken  according  to  the  usual  course  of  the 
business,  and  all  preserved.  They  constitute 
the  most  direct  and  trustworthy  evidence 
of  the  real  value  of  the  ores,  while  all  other 
means  of  proof  are  indirect  and  secondary. 
So  far  as  they  are  Indefinite  or  uncertain, 
the  willful  suppression  of  any  secondary 
evidence  or  corroborating  clrcumstanices, 
which  would  tend  to  clear  up  such  uncer- 
tainty, would  Justify  a  court  In  giving  to  the 
direct  evidence  the  strongest  construction  in 
favor  of  the  other  side  that  it  would  reason- 
ably bear.  But,  as  has  been  shown,  the  evi- 
dence in  this  case  Is  all  to  the  effect  that  the 
car-sample  assay  Is  invariably  and  largely  in 
excess  of  the  actual  value  of  the  ore,  and  It 


Is  not  reasonable  In  the  face  of  such  evidence 
to  assume  the  car-sample  assay  as  a  basis  of 
computation.  This  Is  not  holding  that  the 
respondent  Is  bound  by  the  battery  samples, 
or  that  a  deduction  from  the  car  samples  of 
flO  per  ton,  or  of  any  other  definite  sum, 
must  be  made,  but  only  that  the  trial  court 
should  give  proper  consideration  to  the  un- 
contradicted testimony  of  all  the  witnesses, 
and  make  such  deduction  as  in  its  judgment 
is  reasonable  In  view  of  all  the  evidence. 

As  to  the  dalm  that  evidence  was  sup- 
pressed by  falling  to  keep  any  record  of  the 
bullion  resulting  from  the  working  over  of 
concentrates,  and  by  the  refusal  to  produce 
the  books  of  the  Nevada  Mill  &  Mining 
Company,  the  record  does  not  bear  out  the 
assertions  of  counsel.  There  was  no  record 
kept  In  the  mill  of  the  working  of  the  con- 
centrates, or,  so  far  as  appears,  of  any  other 
part  of  the  business.  The  books  containing 
a  record  of  the  business  of  the  mill  were 
kept  at  the  office  of  the  corporation,  and  the 
testimony  of  WiUlams,  the  superintendent  of 
the  mill.  Is  that  the  account  of  the  proceeds 
of  the  concentrates  of  all  the  ore  worked  In 
the  Nevada  mill,  amounting  to  93,000  tons, 
inclusive  of  53,000  tons  of  Hale&NMcross  ore, 
was  kept  in  the  books  of  the  corporation,  and 
showed  a  product  of  only  about  $14,000.  Mr. 
Williams,  when  the  crude  bullion  was'  deliver- 
ed to  him  by  the  foreman  of  the  mill  who  had 
charge  of  the  retorting,  and  who  kept  a 
memorandum  of  the  weight,  took  the  bul- 
lion to  the  assayer,  who  in  a  few  days  re- 
turned the  resulting  bars  with  bis  certificate 
of  weight,  fineness,  value,  etc.,  to  the  office; 
and  be  says  that.  In  the  meantime,  he  made 
no  written  entry  ot  the  weight,  but  carried 
it  in  his  head.  This  may  be  a  loose  way  of 
conducting  business,  but  It  is  not  a  suppres- 
sion of  evidence.  As  to  the  refusal  to  pro- 
duce the  books  of  the  company,  counsel  does 
not  cite  the  evidence  in  the  record,  and  I 
have  been  unable  to  discover  that  any  de- 
mand for  the  production  or  inspection  of  the 
books  was  ever  made. 

Another  alleged  suppression  'of  evidence 
was  in  the  refusal  of  the  cashier  and  clerks 
of  the  Bullion  &  Exchange  Bank  of  Carson 
to  exhibit  the  books  of  that  concern  at  the 
time  of  the  taking  of  their  depositions. 
Evan  Williams  was  vice  president  and  prin- 
cipal stockholder  of  the  Bullion  &  Exchange 
Bank,  and  Hofer,  the  cashier,  and  Brown  and 
Peters,  the  clerks,  may  be  said  to  have  been 
in  his  employ  and  under  his  control.  He 
was  also  a  stockholder  of  the  Nevada  Mill 
&  Mining  Company,  and  su];>erintendent  of 
its  mill  and  of  the  Mexican  mill.  But  be 
has  never  been  a  party  to  this  action,  and  at 
the  time  the  depositions  were  taken  neither 
Hay  ward,  Hobart,  nor  the  Nevada  Mill  & 
Mining  Company  had  been  brought  in.  No 
demand  was  then  made,  nor  has  any  demand 
been  since  made,  upon  any  party  to  this  ac- 
tion for  a  production  or  Inspection  of  the 
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Iraoks  of  the  bank,  and  bow,  under  tbe  cir- 
cumstances, they  can  be  treated  as  spoliators 
of  testimony  is  not  apparent. 

In  connection  with  this  subject  of  suppres- 
sion and  spoliation  of  evidence,  a  good  deal  lias 
been  saidinreferencetothemint  transactions, 
which  were  more  particularly  urged  in  the  ar- 
gument as  evidence  of  the  purloining  of  bul- 
lion, or  of  large  returns  secured  by  the  mill 
owners  from  the  working  over  of  tailings,  etc. 
As  to  the  weight  of  this  evidence  as  atfect- 
iug  the  question  of  improper  milling,  any 
discussion  in  this  opinion  in  anticipation  of  a 
new  trial  would  be  out  of  place^  and  with 
reference  to  the  doctrine  of  spoliation  little 
need  be  said.  It  is  claimed  that  tbe  mint 
records  were  improperly  kept  by  Hofer,  cash- 
ier of  the  Bullion  &  Exchange  Bank,  and  al- 
so acting  superintendent  of  the  mint;  and 
the  principal  irregularity  specified  is  that,  in 
entering  the  deposits  of  bullion,  instead  of 
giving  the  name  of  the  mine  or  locality 
where  product,  he  would  enter  it  as  "un- 
known," contrary  to  law  and  nis  duty;  and 
the  claim  is  that  these  fraudulent  entries 
were  made  at  the  Instance  of  Williams  for 
the  purpose  of  covering  up  abstractions  of 
Hale  &  NorcrosB  bullion.  The  only  law  to 
which  we  have  been  cited  in  reference  to 
this  mattw  is  section  3506  of  the  Revised 
Statutes  of  the  United  States,  which  does 
not  make  it  the  duty  of  tbe  superintendent 
of  the  mint  to  note  the  place  of  production  of 
the  bullion.  But  there  is  probably  some  reg^ 
ulation  of  the  department,  or  perliaps  some 
later  statute,  which  does  require  something 
of  the  kind,  for  the  evidence  in  this  record 
shows  that  such  was  the  practice  at  the  Car- 
son mint.  But  it  also  shows  that,  long  be- 
fore the  reduction  of  these  ores  was  com- 
menced, there  were  frequent  deposits  of 
bullion,  the  source  of  which  was  ent«:ed  as 
unknown.  Indeed,  such  entries  were  more 
frequent  before  than  since  that  time.  I  do 
not  discover  any  evidence  in  the  record  as  to 
when  Hofer  first  went  into  the  'mint  and 
consequently  it  does  not  appear  that  any  of 
the  entries  referred  to  were  made  by  him. 
Indeed,  it  does  not  appear  that  he  was  ever 
the  superintendent  of  the  mint,— only  that  he 
was  acting  superintendent  in  August,  1891, 
a  year  after  these  transactions  were  closed. 
But,  if  it  Is  true,  as  stated  by  counsel  on  the 
argument,  that  be  first  went  into  the  mint, 
subsequent  to  March  4,  1889,  then  much  the 
larger  proportion  of  the  entries  of  unknown 
bullion  were  made  before  his  advent,  and  in 
making  the  comparatively  small  number  of 
similar  entries,  assuming  that  he  did  make 
them,  he  was  following  the  established  prac- 
tice. I  can  only  infer  from  the  evidence 
that  parties  sometimes  deposited  purchased 
bullion,  the  origin  of  which  they  did  not 
know.  I  should  add  that  notwithstanding 
the  effort  I  have  made  to  comprehend  the  ev- 
idence relating  to  these  matters,  I  discuss  it 
with  some  diffidence.    It  is  extremely  volu- 


minous, and  consists  largely  of  tables  of  fig- 
ures. It  does  not  appear  to  have  been  in- 
troduced at  the  trial,  or  printed  in  the  rec- 
ord with  any  regard  to  chronological  order, 
or  any  other  system  of  arrangement  Very 
few  exact  references  are  made  by  counsel  to 
the  particular  folios,  and  I  am  far  from  sure 
that  I  have  examined  with  due  attention  the 
portions  upon  which  they  particulaiiy  rely. 
I  have,  however^  carefully  examined  the 
pages  cited  by  counsel  for  respondent  on  the 
oral  argument,  as  an  illustration  of  the  sus- 
picious practice  of  the  mint  officials  in  en- 
tering bullion  as  unknown.  The  pages  re- 
ferred to  are  1354  to  1360,  inclusive.  The 
list  contained  on  these  pages  seems  to  have 
been  completely  misunderstood  by  counsel. 
It  does  not,  from  beginning  to  end,  mention 
the  place  of  production  of  a  single  lot  of 
bullion.  It  gives  the  name  of  the  d^positw, 
the  name  of  the  person  on  whose  account  tbe 
deposit  is  made,  the  name  of  the  person  re- 
ceipting for  it,  a  description  of  the  deposit, 
whether  bars  or  amalgam,  the  weight,  the 
value  and  mode  of  payment.  That  is  abso- 
lutely all.  Under  the  heading  "On  Account 
of"  appear  the  names  of  many  different  min- 
ing companies,  and  it  may  be  surmised  that 
their  mines  produced  tbe  bullion,  but  their 
names  are  mentioned  as  owners,  not  as  pro- 
ducers; and  in  the  same  column  appear  the 
names  of  other  corporations  and  persons  be- 
sides the  Bullion  &  Exchange  Bank,  and  in 
no  case  is  it  stated  where  the  bullion  was 
produced.  Evidently,  the  list  was  not  in- 
tended to  show  the  place  of  production,  and 
the  word  "Unknovm"  does  not  occur  in  it 
This  being  the  particular  part  of  tbe  evi- 
dence selected  by  counsel  to  illustrate  their 
point,  I  am  convinced  they  have  overrated  its 
force. 

It  does  not  seem  necessary  to  further  ex- 
tend this  dlscussicm  of  the  evidence  relating 
to  the  value  of  the  ores,  and  the  losses  aiused 
by  fraudulent  and  imperfect  milling.  As  to 
the  other  element  or  item  of  damage,— ex- 
orbitant charges  for  milling,— the  evidence 
and  findings  are  so  clear  that  nothing  is  left 
for  decision,  except  a  pure  question  of  law. 
The  finding  of  the  superior  court  that  the 
cost  of  milling  did  not  exceed  $4.50  per  ton 
is  fully  sustained  by  the  evidence;  and  it  ia 
equally  clear  that  $4.50  was  not  a  fair  price 
for  milling  as  between  a  miner  and  miUer 
dealing  on  equal  terms,  and  under  clrcum- 
stences  entitling  the  miller  to  a  fair  compen- 
sation for  the  use  of  his  mill.  The  question, 
therefore,  is  whether,  in  view  of  the  manner 
in  -frhlch  tbe  contract  to  mill  these  ores  was 
obtained  and  executed,  the  mill  owners  are 
entitled  to  receive  anything  for  the  use  of 
their  mills?  If  they  are,  there  must  be  a 
new  trial  of  this  part  of  tbe  case;  (f  tbcy 
are  not,  then,  so  far  at  least  as  Levy  and  the 
mill  owners  are  concerned,  there  is  no  ne<Hl 
of  a  new  trial.  As  to  the  other  directors 
against  whom  there  are  Kveral  Judgments, 
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the  case  may  be  to  some  extent  durerant. 
Were  the  mill  owners  In  this  case  mtltled  to 
retain,  ont  of  the  moneys  paid  them  for  mill- 
ing, the  ordinary  and  reaBonable  price  of  mill- 
ing, including  a  fair  return  on  the  capital  In- 
rested  In  the  mills?  The  authorities  to  which 
we  have  been  dted,  including  the  case  so 
much  relied  cm  by  counsel  for  resi>ondent 
(DistUUng  Co.  ▼.  Pratt,  45  Minn.  215,  47  N. 
W.  780),  are  all  consistent  with,  and  several 
of  them  directly  sustain,  the  proposition  that 
a  trustee  who  has  contracted  with  himself  on 
behalf  of  his  cestui  que  trust,  and  has  re- 
ceived the  stipulated  price  of  his  goods  or 
services,  although  he  cannot,  when  called  up- 
on to  account,  retain  the  whole  sum  so  re- 
ceived, may  be,  and  in  equity  ought  to  be, 
allowed  to  retain  what  is  equivalent  to  the 
benefits  and  advantages  actually  received  by 
his  cestui  que  trust;  or.  In  other  words,  that 
he  Is  entitled  to  the  reasonable  value  of  his 
goods  or  services,  measured  by  their  current 
market  lo'ice.  According  to  this  doctrine  the 
appellants  contend  that  the  mill  owners  in 
this  case  must  be  allowed  the  ordinary  mar- 
ket price  of  milling  Comstock  ores,  which 
was  ^  per  ton.  But  I  do  not  think  this  case 
can  be  determined  by  the  role  applied  to 
cases  which  Involved  no  element  of  miscon- 
duct, except  an  express  agreement  of  a  trus- 
tee to  pay  himself  more  than  reasonable  val- 
ue. Here,  as  has  been  shown,  was  a  con- 
tract which  made  it  to  the  interest  of  the  ac- 
tual manager  of  the  mining  company  to  sac- 
rifice the  interests  of  the  stockholders  by 
mining  and  milling  ores  which  would  not  pay 
the  cost  of  mining  added  to  the  current  price 
of  milling.  The  court  has  found,  and  the 
evidence  Is  sofBcient  to  sustain  the  finding, 
that  Bach  low-grade  ores  were  Intentionally 
mined  and  sent  to  the  mills,  Involving  certain 
loss  to  the  stockholders  Jlf  the  current  price 
were  allowed,  but  Involving  no  loss  if  the 
'  millers  were  limited  to  the  actual  cost  of  mlU- 
Ing.  Under  these  circumstances,  it  was  not 
inequitable  to  allow  only  the  actual  cost  of 
milling.  It  Is  true  that  a  large  proportion  of 
the  ores  were  of  sufficient  value  to  pay  a 
profit  on  the  mining  and  milling  at  current 
rates,  with  a  return  of  75  per  cent  of  the  pulp 
assay,  and  it  may  be  argued  that,  as  to  such 
ores,  tlie  market  price  of  milling  should  be 
allowed.  But  in  cases  of  this  kind  the  courts 
cannot  be  expected  to  go  Into  very  nice  calcu- 
lations and  estimates  to  save  parties  from 
the  consequences  of  wrongdoing;  and  where 
It  appears  that  the  intention  was  to  mine  and 
mill  ores  that  would  barely  pay  the  cost  of 
tandllng,  and  where  this  Intention  was  in 
fact  carried  out,  a  court  of  equity  is  Justified 
In  applying  to  the  whole  transaction  one 
measure  of  compensation,  and  that  measure 
must  be  actual  cost  My  conclusion  is  that 
the  superior  court  did  not  err  in  requiring  the 
mill  owners  to  account  for  $2.50  per  ton  for 
all  the  ores  milled  by  them ;  and  this  part  of 
the  Judgment,  which  is  erroneous  only  so  far 
as  it  includes  the  ores  worked  at  the  Ylvian 


mm,  may  be  modified  upon  the  findings  con- 
tained lu  the  record.  Xbe  proper  sum  la 
S2.50  per  ton  on  84,079  tons,  the  quantity  of 
ore  sent  to  the  Nevada  and  Mexican  mills, 
amounting  to  $210,197.60.  To  this  extent  the 
Judgment  against  Hayward  and  Levy  is  fully 
warranted  by  the  findings  and  evidence. 

As  to  the  Nevada  Mill  &  Mining  Company, 
it  would  be  necessary  to  reduce  this  part  of 
the  Judgment  still  further  on  account  of  the 
fact  that  it  had  nothing  to  do  with  the  ores 
reduced  at  the  Mexican  mill,  but  this  and  all 
other  errors  In  the  proceedings  affecting  that 
corporation  become  Immaterial  in  view  of  my 
conclusion  that  it  was  never  brought  imder 
the  Jurisdiction  of  the  superior  court  It  is  a 
Nevada  corporation,  and  the  only  service  of 
summons  was  made  on  Evan  Williams,  the 
superintendent  of  its  mill,  at  Virginia  City, 
who  was  at  the  time  of  service  In  attendance 
upon  the  trial  of  this  cause,  but  not  engaged 
in  attending  to  any  business  of  the  corpora- 
tion in  this  state.  Such  service  was  wholly 
insufilclent  to  confer  any  Jurisdiction  over  the 
company,  and  the  Judgment  as  to  it  is  errone- 
ous in  toto. 

As  to  the  directors  of  the  Hale  &  Norcross 
Company,  other  than  Levy,  it  is  not  seriously 
contended  that  they  are  liable,  except  on  the 
ground  of  n^ligence,  and  it  is  clear  that 
such  was  the  opinion  of  the  superior  cotut. 
But  they  were  not  charged  with  negligence 
in  the  complaint,  but  only  with  fraud. 
Fraud  and  negligence,  however  culpable,  are 
not  the  same  thing.  It  is  true  that,  when 
negligence  causes  an  injury  of  the  same 
character  as  would  be  occasioned  by  an  in- 
tentional fraud,  It  is  visited  with  the  same 
consequences,  so  far  as  compensation  to  the 
injured  party  is  concerned,  but  the  plaintiff 
has  no  right  to  demand  a  conviction  of  fraud 
when  no  fraud  has  been  committed.  When 
he  relies  on  fraud  he  ought  to  plead  fraud, 
and  when  he  rellea  on  negligence  he  ought  to 
plead  negligence,  not  only  because  the  de- 
fendant has  a  right  to  know  what  the  charge 
Is  which  he  Is  called  upon  to  meet,  but  be- 
cause the  defenses  are  different  An  action 
for  relief  on  the  ground  of  negligence  Is  ordi- 
narily barred  by  the  statute  In  a  shorter  time 
than  an  action  for  relief  on  the  ground  of 
fraud.  In  this  case,  however,  It  Is  contend- 
ed that  the  action  against  the  directors  is 
founded  upon  a  liability  created  by  statute, 
and,  consequently,  that  the  same  limitation 
of  the  right  to  maintain  the  action  applies 
as  In  cases  of  fraud.  Code  Civ.  Proc.  |  338. 
The  statute  referred  to  Is  section  8,  art.  12, 
of  the  constitution,  which  contains  the  toil- 
lowing  provision:  "The  directors  or  trustees 
of  corporations  and  Joint-stock  associations 
shall  be  Jointly  and  severally  liable  to  the 
creditors  and  stockholders  for  all  moneys 
embezzled  or  misappropriated  by  the  ofilcers 
of  such  corporation  or  Joint-stock  association 
during  the  term  of  office  of  such  director  or 
trustee."  This  clause  of  the  constitution  has 
never  been  construed,  so  far  as  I  can  dis- 
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cover.  According  to  Its  literal  terms,  every 
director  of  a  corporation  Is  severally  liable 
for  the  full  amount  of  any  misappropriation 
of  Its  funds  during  his  term  of  office,  without 
respect  to  any  question  as  to  his  own  culpa- 
bility, and  the  argument  of  counsel  Is  that 
It  must  be  enforced  according  to  Its  letter,— 
"ita  lex  scrlpta  est,"— and  hence  a  director, 
no  matter  how  innocent  he  may  be,  and  no 
matter  how  hard  the  case  may  be,  must  be 
adjudged  to  pay,  at  the  suit  of  any  stock- 
holder, the  whole  of  any  misappropriation  of 
corporate  funds  occurring  during  his  term  of 
office.  And  therefore,  according  to  the  con- 
tention of  counsel.  If  some  large  stockholder 
of  the  Hale  &  Norcross  Company,  with  the 
sole  purpose  of  protecting  his  own  interests 
and  the  Interests  of  the  other  stockholders, 
had,  by  cumulating  his  stock,  secured  an 
election  to  the  board  of  directors,  and  as  a 
member  of  the  l>oard  had  opposed  the  mill- 
ing of  low-grade  ores,  or  the  payment  of 
more  than  $4.50  per  ton  for  mUUng,  and  had 
to  the  utmost  of  his  ability  guarded  the  In- 
terests of  the  company  in  every  direction,  be 
could,  nevertheless,  have  been  singled  out  by 
any  stockholder  and  compelled  to  make  good 
the  entire  loss  caused  by  the  willful  and  cor- 
rupt misconduct  of  a  hostile  board.  If  this 
construction  must  obtain,  it  seems  very  clear 
that  no  man  with  any  property  or  character 
to  lose  will  be  willing  to  serve  as  director  of 
a  California  corporation  att&c  It  becomes 
known  that  the  constitution  contains  such  a 
provision.  I  do  not  think,  however,  that  the 
construction  contended  for  can  be  allowed. 
It  does  seem  that  it  was  the  intention  of  the 
f  ramers  of  the  constitution  to  make  each  di- 
rector of  a  corporation  severally  liable, 
whether  Individually  culpable  or  not,  for  cer- 
tain kinds  of  losses  to  the  corporation  occur- 
ring during  his  term  of  office;  that  Is  to  say, 
he  Is  made  liable  for  embezzlen^nt  or  misap- 
propriation of  corporate  funds  oy  officers  of 
the  corporation.  But  In  my  opinion  the 
word  "misappropriation"  Is  to  be  construed 
by  the  maxim,  "Noscltur  a  soclis."  It  means 
something  like  embezzlement,  or,  in  other 
words,  it  means  the  misapplication  of  funds 
Intrusted  to  an  officer  for  a  particular  pur- 
pose, by  devoting  them  to  some  unauthorized 
purpose,  and  does  not  apply  to  the  payment 
of  an  extravagant  price  for  services  or  ma- 
terials properly  appertaining  to  the  business 
of  the  corporation,— which  is  this  case.  For 
losses  occasioned  by  such  means  the  law  af- 
fords an  ample  remedy,  without  the  need  of 
resorting  to  the  constitution,  against  those 
who  are  Justly  responsible,  whether  by  rea- 
son of  fraud  or  negligence;  but  the  law  does 
not  In  such  cases  visit  upon  the  Innocent  the 
sins  of  the  guilty,  and  If  the  liability  arises 
from  negligence,  the  action  must  be  com- 
menced In  two  years  after  It  accrues,  where- 
as. If  it  arises  out  of  fraud,  it  may  be  com- 
menced at  any  time  within  three  years  after 
the  discovery  of  the  facts.  In  this  case,  if 
Che  directora  had  been  sued  for  negligence 


only  in  paying  too  much  for  milling  the 
ores,  the  statute  of  limitations  would  have 
been  a  complete  defense  as  to  some  of  them, 
and  a.  partial  defense  as  to  others.  For  these 
reasons  I  think  the  directors  other  than  Levy 
are  entitled  to  a  new  trial  of  the  whole  Is- 
sue. 

Objection  Is  made  to  the  right  of  the  plain- 
tiff. Fox,  to  maintain  the  action,  upon  the 
ground  that  the  findings  and  evidence  show 
that  he  made  himself  a  stockholder  after  the 
occurrence  of  the  Injuries  complained  of,  tot 
the  express  purpose  of  bringing  this  action, 
that  he  acquired  but  a  small  amount  of  stock 
at  that  time,  and  that  he  never  had  any  sub- 
stantial Interest  In  the  corporation  at  any- 
time. The  finding  of  the  court  Is,  however, 
that  he  was  at  all  times  a  stockholder,  and 
as  this  finding  Is  not  attacked  In  the  specifi- 
cations of  grounds  in  the  statement  on  mo- 
tion for  a  new  trial,  we  cannot  look  at  tbo 
evidence;  and  in  construing  the  finding  we 
must  hold  that  It  means  that  he  was  a  stock- 
holder in  a  substantial  sense. 

Objection  Is  made  to  the  form  of  the  Judg- 
ment or  Judgments  upon  various  grounds, 
but  these  are  objections  which  should  hare 
been  made  to  the  complaint.  Having  waived 
any  objection  to  the  complaint  on  the  ground 
of  misjoinder,  etc.,  I  think  the  objection  to 
the  several  Judgments  on  account  of  their 
mere  form  comes  too  late.  In  form  they  fol- 
low the  complaint,  and.  If  the  several  Judg- 
ments had  been  for  the  respective  amounts 
for  which  the  defendants  were  liable,  the 
form  In  which  they  were  entered  would  have 
afforded  no  substantial  ground  of  complaint. 
In  view  of  these  conclusions  upon  the  main 
points  in  controversy,  most  of  the  other  as- 
signments of  error  become  Immaterial,  and, 
so  far  as  the  points  not  herein  particularly 
discussed  seem  Ul&ely  to  arise  upon  a  new 
trial,  I  see  no  substantial  error  calling  for 
particular  discussion. 

To  summarize  the  above  views,  my  conclu- 
sion is  that  the  record  sustains,  or  falls  to 
sustain,  the  findings  and  conclusions  of  the 
superior  court  in  the  following  particulars: 

1.  That  the  defendants  Hay  ward,  Hobart, 
and  I^vy  formed  a  fraudulent  combination 
and  agrc-ement  for  mining  and  milling  the 
ores  of  the  Hale  &  Norcross  Sliver  Mining 
Company,  but  that  the  other  directors  of  the 
mining  company  were  not  parties  to  this 
agreement,  but  were  merely  negligent  in  the 
performance  of  their  duties,  and  are  there- 
fore chargeable  only  with  such  negligence, 
and  are  not  chargeable  with  any  actual 
fraud. 

2.  That  tlie  Mexican  and  Nevada  mills 
were  under  the  control  of  Hay  ward,  Hobart, 
and  the  Nevada  Mill  &  Mining  Company,  but 
that  It  is  not  shown  that  the  Vivian  mill  was 
under  their  control. 

3.  That  Hayward,  Hobart,  and  Levy,  with 
the  acquiescence  and  consent  of  the  officers 
of  the  Hale  &  Norcross  Company,  controlled 
the  affairs  of  that  company. 
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4.  That  Hayward,  Hobort,  and  Levy,  In 
porsuance  of  their  agreement  aforesaid, 
caused  a  quantity  of  Inferior  and  worthless 
ores  to  be  extracted  from  the  mine  and  to 
be  milled,  after  being  mixed  with  ores  of  a 
higher  grade. 

5.  That  the  Hale  &  Norcross  Company  paid 
$7  per  ton  for  milling  said  ores;  that  the  ac- 
.tual  cost  of  milling  the  same  was  but  $4.50 

per  ton;  that  by  reason  of  th^  fraud,  as 
aforesaid,  the  said  defendants  were  entitled 
to  receive  only  the  actual  cost  of  milling  said 
ores;  that  by  reason  of  having  been  requir- 
ed to  pay  $7  per  ton  for  milling  said  ores, 
the  Hale  &  Norcross  Company  had  sustain- 
ed damage  In  the  amount  of  $210,197.50. 

6.  That  the  evidence  is  insufficient  to  sus- 
tain the  finding  of  the  court  that  the  Hale  & 
Norcross  Company  sustained  damage  by  rea- 
son of  the  imperfect  milling  of  the  ores  in  the 
amouut  of  $789,618,  and  that  the  actual 
amount  of  damage  sustained  thereby  cannot 
be  determined  from  the  findings  of  the  court 

7.  That  the  Nevada  Mill  &  Mining  Com- 
pany, not  having  been  served  with  process, 
was  not  before  the  court  as  a  defendant. 

The  cause  is  therefore  remanded  to  the  su- 
perior court  with  the  following  directions, 
viz.:  The  Judgment  appealed  from  Is  set 
aside,  and  the  superior  court  is  directed  to 
enter  a  judgment,  as  of  the  date  of  its  for- 
mer judgment,  against  Alvinza  Hayward  and 
H.  M.  Levy  for  the  sum  of  $210,197.50,  with 
Interest  from  that  date,  upon  the  Issue  pre- 
sented by  the  claim  for  having  paid  an  ex- 
cessive price  for  milling  the  ore  in  the  Mex- 
ican and  Nevada  mills,  and  upon  that  Issue 
the  order  denying  a  new  trial  as  to  these  ap- 
pellants Is  affirmed.  As  to  the  other  appel- 
lants, except  the  Nevada  Mill  &  Mining  Com- 
pany, tue  order  denying  a  new  trial  as  to 
this  Issue  Is  reversed,  and  a  new  trial  there- 
on ordered.  Upon  the  Issue  presented  by  the 
claim  for  damages  sustained  by  reason  of  the 
imperfect  and  fraudulent  milling,  the  order 
denying  a  new  trial  is  set  aside  as  to  all  the 
appellants,  and  the  court  is  directed  upon 
the  evidence  already  taken  in  the  case,  and 
snch  other  evidence  as  may  be  presented  by 
either  party,  to  make  findings  in  accordance 
with  the  views  hereinbefore  expressed.  Up- 
on the  amount,  if  any,  of  such  damage  sus- 
tained by  the  Hale  &  Norcross  Company,  In 
addition  to  finding  the  value  of  the  ore  deliv- 
ered to  the  mills,  the  court  is  directed  to  find 
the  amount  and  value  of  the  bullion  that 
Hbonid  have  been  returned  therefor.  The 
court  should  also  find  what  amount  of  this 
value  of  the  ore  delivered  to  the  mills  was 
necessarily  lost  in  working,  or  would  not  un- 
der fair  milling  be  separated  from  the  baser 
matter,  and  also  the  amount  of  money,  if 
any,  received  by  the  mills  from  the  work- 
ing or  sale  of  the  tailings  or  residue  of  the 
ores.  Until  the  Nevada  Mill  &  Mining  Com- 
pany has  been  brought  before  the  court,  the 
court  will  make  no  trial  of  the  Issues  against 
that  company. 


We  concur:  HARRISON,  J.;  V^AN  FLEET, 
J.;  HENSHAW,  J.;  TEMPLE,  J.;  McPAR- 
LAND,  J. 

GAROUTTB,  X  (concurring).  I  concur  In 
that  portion  of  the  judgment  which  is  af- 
firmed, but  dissent  from  the  opinion  of  the 
court  wherein  it  is  held  that  the  evidence  is 
insufficient  to  support  the  finding  of  fact  to 
the  effect  that  74.6  per  cent  of  the  car-sam- 
ple assay  is  a  fair  return  to  the  Hale  &  Nor- 
cross Company.  The  actual  return  to  this 
mining  company  by  the  milling  company 
was  but  52  per  cent  of  the  car-sample  as- 
say. This  was  not  enough.  No  argument 
or  citation  of  facts  Is  necessary  to  prove  It. 
Everybody  knows  it  But  the  all-important 
question  is,  how  much  bullion  in  excess  of 
this  52  per  cent  should  have  been  returned 
to  the  mining  company  under  the  evidence 
found  in  this  record?  There  is  the  rub.  Mr. 
Lyman,  superintendent  of  the  Consolidated 
"Virginia  mine,  and  one  of  the  principal  wit- 
nesses for  the  defense,  stated  that  he  would 
hope  to  get  a  return  of  65  per  cent  of  the 
car-sample  assay.  And,  if  I  had  been  the 
trial  Judge,  upon  this  and  other  evidence  in- 
troduced, I  should  have  recognized  the  Jus- 
tice of  a  return  to  the  mining  company  to 
that  amount  at  least.  But  the  true  rule  to 
be  invoked  by  a  Justice  of  this  court,  In  de- 
termining the  sufficiency  of  the  evidence  to 
support  a  finding  of  fact  made  by  a  trial 
court  is  not  what  such  justice  would  have 
done  upon  the  evidence,  if  sitting  as  a  trial 
Judge,  but  rather,  Is  there  a  substantial  con- 
ffict  In  the  evidence?  And  the  question  of 
the  presence  of  a  substantial  conflict  is  In 
no  way  dependent  upon  the  great  number  of 
witnesses  upon  the  one  side;  and  the  limited 
number  upon  the  other;  for  it  is  often  the  case 
that  one  shall  prevail  against  the  many.  For 
the  foregoing  reasons,  and  many  others  un- 
necessary to  detail,  in  a  case  like  this  the 
finding  of  a  ftict  by  a  ti-lal  court  should 
not  be  set  aside  without  the  soundest  and 
most  convincing  reasons.  The  opposite  con- 
clusion should  be  so  plain  that  a  mere  state- 
ment of  the  evidence  would  indicate  it.  It 
should  not  be  necessary  to  resort  to  an  elab- 
orate and  complex  analysis  of  the  evidence 
In  detail  to  prove  it  The  witness  Holden 
testifies  that  the  mining  company  should 
have  had  a  return  of  85  per  cent,  upon  the 
basis  of  the  pulp-sample  assay.  If  we  allow 
a  variation  of  10  per  cent,  between  the  car- 
sample  assay  and  the  pulp-sample  assay, 
then  under  this  testimony  there  should  have 
been  a  return  to  the  mining  company  of 
about  76.5  per  cent  of  the  car-sample  assay. 
It  is  attempted  to  reduce  this  percentage  by 
a  claim  of  allowance  or  discount  for  mois- 
ture and  evaporation.  There  appears  to  have 
been  but  little  importance  attached  to  this 
question  of  moisture  during  the  progress  of 
the  trial,  and  all  indications  point  to  it  as 
somewhat  of  an  afterthought.  But,  however 
that  may  be,  I  think  a  slight  reduction  would 
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satisfy  Its  claims;  and,  in  view  of  this  testi- 
mony, taken  in  connection  with  that  of  Mr. 
Mackay  and  others,  I  think  there  is  snfa- 
clent  evidence  in  the  record  to  support  the 
finding  which  the  majority  of  the  court  bold 
to  be  without  support 


(lOS  Cal.  476) 

FOX  T.  HALE  &  NORCROSS  SILVER  MIN. 

CO.  et  al.    (No.  15,414.) 
(Supreme  Court  of  California.    Aug.  6,  1S95.) 

AoTioN  FOB  Benefit  of  Corporation— Oonspir- 
X01  or  Officers— Heceivbb  to 
Collect  Judgment. 
Where,  in  an  action  by  a  stockholder 
against  the  president  of  the  company  and  others 
for  conspiracy  to  defraud  the  company,  judg- 
ment is  rendered  for  plaintiff,  it  is  proper  to  ap- 
point a  receiver  to  collect  the  judgment  and  dis- 
tribute the  proceeds  in  conformity  with  its  terms. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  0.  B.  Heb- 
bard.  Judge. 

Action  by  M.  W.  Fox  against  Hale  & 
Norcross  Silver  Mining  Ck)mpany  and  others 
for  conspiracy.  Judgment  was  rendered  In 
faror  of  plaintift,  and  from  an  order  appoint- 
ing a  receiver  to  collect  It,  defendants  appeal. 
Affirmed. 

W.  F.  Herrin,  Lloyd  &  Wood,  Mesick  & 
Waters,  Garber,  Boalt  &  Bishop,  Edward  R. 
Taylor,  and  M.  M.  Estee,  for  appellants. 
Wm.  T.  Baggett,  L.  V.  McKlslck,  and  E.  S. 
Plllsbury,  for  respondent. 

BEATTT,  C.  J.  The  facts  of  this  case  and 
the  material  parts  of  the  judgment  of  the  su- 
perior court  are  fully  set  forth  In  the  opinion 
just  filed  In  case  No.  15,301.  41  Pac.  SOS. 
This  Is  a  separate  appeal  by  the  Hale  & 
Norcross  Silver  Mining  C!ompany  from  that 
part  of  the  judgment  appointing  a  receiver  of 
the  moneys  collected  on  the  execution,  and 
directing  him  to  pay  to  the  plaintiff's  attor- 
neys, as  compensation  for  their  services,  23 
per  cent,  of  all  moneys  so  collected.  Since 
the  appeal  was  taken  It  has  been  voluntarily 
dismissed  by  the  appellant,  so  far  as  the 
amount  of  the  allowance  to  attorneys  is  con- 
cerned, so  that  it  now  stands  as  an  appeal 
from  that  part  of  the  decree  appointing  a  re- 
ceiver, and  Involves  only  the  question  of  the 
Itower  of  the  court  to  make  such  appointment 
There  is  no  doubt,  we  think,  tliat  the  case 
was  one  in  which  the  court  had  power  to  ap- 
point a  receiver  to  carry  its  judgment  into 
effect  The  action  was  not  prosecuted  by  the 
plaintiff  in  his  own  right,  or  for  his  own  ex- 
clusive benefit  He  sued  In  behalf  of  the 
corporation  to  recover  a  fund  in  which  others 
were  equally  Interested,  and  the  judgment 
In  his  favor  was  for  the  use  and  benefit  of  the 
corporation.  He  was,  therefore,  not  entitled 
to  receive  the  amount  of  the  judgment  him- 
self, but  clearly  was  entitled  to  an  allowance, 
out  of  the  moneys  collected,  of  his  reasonable 
expenses,  Including  counsd  fees.    This  right 


to  his  expenses  was  sufficiently  shown  by  ttie 
allegations  of  the  complaint,  and  the  prayer 
for  general  relief  authorized  the  court  to 
make  proper  provision  for  their  payment. 
The  appointment  of  a  receiver  to  appMtion 
the  fund  and  pay  it  over  to  the  parties,  ac- 
cording to  their  respective  rights  and  subject 
to  the  direction  of  the  court,  was  a  pr<^>er 
provision.  The  want  of  findings  to  support 
the  allowance  of  attorneys'  fees  becomes  im- 
material In  view  of  the  dismissal  of  the  ap- 
peal from  that  part  of  the  decree.  The  order 
appointing  the  recover  is  affirmed. 

Weconcur:  McFARLAND.J.;  VANFLEBT, 
J.;  GAROUTTE,  J.;  HENSHAW,  J.;  HAR- 
RISON, J.;   TEMPLE,  J. 


(1(«  Cal.  478) 

FOX  V.  HALE  &  NORCROSS  SILVER  MIN. 

CO.  et  al.    (No.  15,612.) 
(Supreme  Court  of  California.    Aug.  6,  1885.) 

Death  of  Pakti  Pendino  8oit— Filing  Find- 
ings NoNO  PRO  Tt;so— Entry  of  Judgment 
— Uaintbnancb  aoainst  Executor. 

1.  Code  Civ.  Proc.  |  669,  providing  that  If 
a  party  die  after  decision  and  before  judgment 
the  court  may  render  judgment  on  the  decision, 
does  not  deprive  courts  of  authority,  when  a 
party  dies  after  the  submission  of  a  case  but 
before  its  decision,  to  order  the  findings  to  be 
filed  nunc  pro  tunc  as  of  the  date  of  submission. 

2.  ^yhere,  in  an  action  by  a  stocldiolder 
for  conspiracy  to  defraud  the  company,  one  of 
the  defendants  dies  after  the  case  is  submitted 
but  before  its  decision,  the  conrt  should  not  or- 
der that  judgment  be  entered  against  him  nunc* 
pro  tunc  as  of  the  date  of  submission,  but  should 
direct  that  it  be  entered  at  the  same  time  aa 
that  against  his  codcfendants. 

3.  Under  Code  Civ.  Proc.  i  1584,  providing 
that  an  action  may  be  maintained  against  an 
executor  of  a  testator  who,  in  Iiis  lifetime,  has 
wasted,  destroyed,  or  converted  to  his  own  use 
goods  or  chattels,  where  deceased  died  priding 
an  action  by  a  stockholder  against  bim  and  the 
president  of  the  company  for  conspiracy  to  de- 
fraud the  company,  the  action  can  be  main- 
tained against  Lis  executor. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  0.  B.  Heb- 
bard.  Judge. 

Action  by  M.  W.  Fox  against  Hale  &  Nor- 
cross Silver  Mining  Company  and  others  for 
damages  for  conspiracy.  Defendant  Hobart 
died  after  the  case  was  submitted,  but  before 
its  decision,  and  from  an  order  that  the  find- 
ings be  filed,  and  judgment  against  bim  be 
entered  nunc  pro  time,  his  executors  appeal. 
Order  modified. 

W.  F.  Herrin,  Lloyd  &  Wood,  Mesick  & 
Waters,  Garber,  Boalt  &  Bishop,  Edward  R. 
Taylor,  and  M.  M.  Estee,  for  appellants. 
Wm.  T.  Baggett,  L.  D.  McKlslck,  and  B.  S. 
Plllsbury,  for  respondent 

HARRISON,  J.  This  appeal  la  taken  by 
the  executors  of  W.  S.  Hobart,  deceased,  and 
involves  the  same  questions  which  were  pre- 
sented upon  the  appeal  of  Hay  ward  et  al.  in 
the  same  action.  No.  15,301,  recently  decided. 


Digitized  by 


Google 


CaL) 


FOX  e.  HALE  &  NOBCBOSS  SILVER  MIN.  CO. 


329 


41  Pac.  808.  The  cause  was  tried  and  finally 
snbmltted  to  the  court  for  its  decision  May 
3,  1892,  and  on  the  26th  of  May  the  court 
filed  a  written  opinion  announcing  its  con- 
clusions, and  directing  counsd  to  prepare 
findings  and  a  decree  in  accordance  with  said 
opinion.  Hobart  died  June  2,  1892,  and  upon 
proper  proceedings  therefor  the  appellants, 
Cross  and  Bridge,  who  had  been  appointed 
the  executors  of  his  last  wUl  and  teetament, 
were  made  parties  defendant  in  the  place 
and  stead  of  Eol>art,  and  thereafter,  upon 
proper  notice  to  them,  the  court,  on  motion 
of  the  plaintiff,  ordered  its  findings  and  a 
judgment  thereon  to  be  entered  against  Ho- 
bart nunc  pro  tunc,  as  of  the  26th  day  of 
May,  1892.  From  the  Judgment  thus  entered, 
the  executors  have  appealed,  and  urge  in  sup- 
port of  their  appeal  that,  inasmuch  as  the 
court  had  not  made  its  decision  prior  to  his 
death,  the  acticm  against  him  bad  abated,  and 
the  court  waa  not  authorized  to  eater  a  judg- 
ment nunc  pro  tunc,  as  of  a  date  anterior  to 
his  death. 

The  authority  of  a  court  to  order  its  Judg- 
ment to  be  entered  nunc  pro  tunc  is  inher- 
ent in  the  court,  and  is  to  be  exercised  for 
the  purpose  of  doing  Justice  between  the  i>ar- 
tles.  A  court  will'  always  exercise  this  an- 
thwity  when  it  is  apparent  that  the  delay 
in  rendering  the  Judgment,  or  a  failure  to 
enter  it  after  its  rendition,  is  the  result  of 
some  act  or  delay  of  the  court,  and  Is  not  ow- 
ing to  any  fault  of  the  party  making  the  ap- 
plication. One  class  of  the  cases  in  which 
tills  authority  may  be  exercised,  says  Mr. 
Freeman,  comprises  those  "acticms  in  which 
no  Judgmente  have  ever  been  rendered,  but 
which  are,  so  far  as  the  suitors  can  make 
them,  in  condition  for  the  rendition  of  final 
judgnaents."  Freem.  Judgm.  g  57.  "The  rule 
established  by  the  general  concurrence  of  the 
American  and  English  courts  is  that,  where 
the  delay  in  rendering  a  Judgment  or  a  de- 
cree arises  from  the  act  of  the  court,— that 
is,  where  the  delay  hae  been  caused  either 
for  its  convenience,  <»■  by  the  multiidlcity 
or  press  of  bosiness,  through  the  intricacy 
of  the  questicms  involved,  or  of  any  other 
cause  not  attributable  to  the  laches  of  the 
Ijartles,— the  Judgment  or  the  decree  may  be 
entered  retrosijectively,  as  of  a  time  when  it 
slM>uld  or  might  have  been  entered  up.  In 
such  cases,  qpon  the  maxim,  'actos  curi» 
neminem  gravabit,'— which  has  been  well 
said  to  be  founded  in  right  and  good  sense, 
and  to  afford  a  safe  and  certain  guide  for  the 
administration  ot  Justice,— It  is  the  duty  of 
the  court  to  see  that  the  party  sliall  not  suf- 
fer by  the  delay.  A  nunc  pro  tunc  order 
should  be  granted  or  refused  as  Justice  may 
require,  in  view  of  the  circumstances  of  the 
particular  case."  Mitchell  v.  Overman,  103 
U.  S.  62.  See,  also,  Blaisdell  v.  Harris,  52 
N.  H.  191.  Whether  the  decision  of  the 
coort  is  to  be  expressed  in  the  form  of  find- 
ings of  fact,  or  in  the  form  of  a  judgment. 


or  bothi  is  immaterial.  The  principle  upon 
which  its  action  is  to  be  sustained  is  that 
Justice  may  be  done  between  the  parties.  If 
the  cause  has  been  tried  and  finally  submit- 
ted to  the  court  for  its  Judgment,  the  rights 
of  the  parties  are  to  be  determined  as  they 
existed  at  the  time  of  such  submission,  and 
neither  party  is  to  be  prejudiced  by  the  d€?- 
lay  of  the  court  in  rendering  its  Judgment 
In  Campb^  y.  Meeier.  4  Johns.  Ch.  342,  the 
cause  had  been  submitted  to  the  ctiancellMr 
upon  proofs  taken  before  the  master,  and  aft- 
er argimient  but  before  decision  one  of  the 
defendants  died.  The  cliancellor  ordered  the 
decree  to  have  ration  back,  and  to  be  en- 
tered as  of  the  date  when  the  cause  was 
finally  hdard. 

If,  as  is  provided  by  sections  632  and  633,r 
Code  Civ.  Proc.,  the  making  and  filing  of 
findings  of  fact  is  essential  to  its  decision, 
the  court  has  the  same  authority  to  order 
these  findings  to  be  filed  nunc  pro  tunc  89  it 
has  to  order  the  Judgment  tho^on  to  be  so 
entered.  These  various  acts— the  making,  as 
well  as  the  filing  of  findings,  and  the  entry 
of  Judgment— are  only  parts  of  the  decision 
which  the  conrt  has  been  invoked  to  make 
upon  the  submission  of  the  cause,  and  togeth- 
er constitute  the  final  determination  of  the 
rights  of  the  parties.  The  decision  which 
the  parties  have  invoked  the  court  to  make 
is  not  necessarily  the  statutory  and  technical 
"decision"  referred  to  in  section  633,  Code 
Civ.  Proc.,  but  is  the  final  determination  of 
the  rights  of  the  parties,  and  includes  ev- 
ery step  or  act  of  the  court  which  is  requisite 
to  a  final  Judgment  upon  their  rights.  The 
rights  of  the  parties  are  not  to  be  prejudiced 
by  the  delay  of  the  court  in  respect  to  any 
of  these  acts  or  proceedings,  and  the  court 
Is  anthorizcd  to  direct  the  making  or  filing 
of  its  findings  of  fact  and  conclusions  of  law, 
as  well  as  the  entry  of  a  Judgment  thereon, 
nunc  pro  tunc  ais  of  such  date  as  will  pre- 
serve these  rights. 

As  the  rule  has  its  origin  in  a  purpose  to 
prevent  a  failure  of  Justice,  it  is  necessary 
to  invoke  it  only  to  the  extent  ttiat  is  req- 
uisite In  efllecting  this  purpose.  If  the  Code 
were  silent  regarding  the  procedure  in  ca&e 
of  the  death  of  a  party  pending  litigation, 
the  court  would  be  authorized  to  make  its 
decision  as  complete  as  if  it  had  become 
final  prior  to  his  death.  Section  669,  Code 
Civ.  Proc.,  however,  provides:  "If  a  party 
die  after  a  verdict  or  decision  npon  any  issne 
of  fact,  and  before  Judgment,  the  court  may 
nevertheless  render  Judgment  thereon.  Such 
Judgment  is  not  a  lien  on  the  real  property 
of  the  deceased  pai-ty,  but  is  payable  in 
course  of  administration  on  his  estate."  The 
effect  of  this  section,  In  providing  for  the 
entry  of  a  Judgment  which  is  payalde  out 
of  the  estate  of  the  decedent,  attcrda  a.  statu- 
tory procedure  which  was  unknown  to  the 
common  law,  and  to  that  extent  removes  the 
necessity  of  directing  the  Judgment  to  be 
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entered  upon  the  decision  as  of  a  date  ante- 
rior to  his  death.  It  does  not,  however,  do 
away  with  the  rule  that  authoiizes  the  court 
to  direct  that  Its  decision,  eo  far  as  the  same 
shall  be  necessary  to  protect  the  rights  of  the 
parties,  shall  be  entered  nunc  pro  tunc,  as  of 
a  day  anterior  to  the  death  of  the  party.  In 
ile  Page's  Estate,  60  Cal.  40,  it  was  held  that 
the  effect  of  entering  a  Judgment  under  the 
proTlsIoDS  of  section  202  of  the  practice. act, 
which  corresponds  to  sectlcm  669,  Code  Civ. 
Proc.,  was  the  same  as  if  it  had  been  ord»- 
ed  as  of  a  date  anterior  to  his  decease,  accept 
that  it  could  not  l>e  made  to  charge  the  estate 
with  a  lien  which  should  bare  priority,  and 
tliat  It  was  payble  only  in  due  course  of  ad- 
ministration, and  that  the  proper  practice  was 
to  enter  the  Judgment  against  the  deceased 
by  name. 

In  the  present  case,  therefore,  it  was  ivoper 
for  the  court  to  direct  that  its  findings  of 
fact  and  conclusions  of  law  thereon  should 
be  filed  as  of  a  date  ant»'lor  to  the  death  of 
Hobart.  By  so  doing  the  declslcm  became  in 
all  respects  as  efFective  as  if  actually  mode 
before  his  death,"  and  by  the  provisions  of 
section  609  the  Judgm^it  tho'eon  could  be 
entered  after  his  death.  In  view  of  this 
provision,  and  considering  the  nature  of  the 
actlMi  itself,  we  think  that  the  preferable 
course  would  have  been  to  direct  the  Judg- 
ment to  be  entered  as  of  the  date  of  the  Judg- 
ment against  the  codefendants  of  Hobart. 

The  right  of  the  plaintiff  to  "maintain"  the 
action  against  the  executors  of  Hobart  is  fully 
authorized  by  section  1584,  Code  Civ.  Proc.i 
See,  also,  Coleman  v.  Woodworth,  28  Cal. 
567.  It  falls  within  the  rule  given  by  Lord 
Mansfield  in  Hambly  v.  Trott,  Cowp.  371: 
"Where  property  is  acquired  which  benefits 
the  testator,  there  an  action  for  the  value 
of  the  property  shall  eurvlve  against  the  ex- 
ecutor." 

The  Judgment  is  therefore  set  aside,  and 
the  court  is  directed  to  enter  Judgment 
against  the  defendant  Hobart  for  the  sum 
of  $210,197.50,  aa  of  the  same  date  that  it 
shall  enter  Judgment  against  the  defendants 
Hayward  and  Levy,  with  the  directions  that 
the  said  Judgment  against  Hobart  be  pay- 
able In  the  course  of  administration  on  his 
estate,  and  to  talce  such  further  proceedings 
in  the  action  against  the  appellants  herein 
as  were  directed  in  the  appeal  of  Hayward 
et  al.,  so  far  as  the  same  may  be  appropri- 
ate under  the  proofs  that  may  be  made  be- 
fore it. 

We  concur:  TEMPLE,  J.;  McPARLAND, 
J.;  HEXSHAW,  J.;  VAN  FLEET,  J.;  GA- 
ROUTTE,  J.;  BEATTY,  0.  J. 


1  Code  Civ.  Proc.  1 1584,  provides  that  an  ac- 
tion may  be  maintained  agniiist  an  executor  of 
a  testator  who  in  his  lifetime  has  wasted,  de- 
strored,  or  converted  to  bis  own  use  goods  or 
i^ttels. 


(IDS  Cal.  38) 
HOSTETTER  v.   LOS  ANGELES  TERMI- 
NAL RY.  CO.    (No.  19,521.) 

(Supreme  Cotirt  of  California.    July  9,  t8S5.) 

Boundaries— Distances— Fractional  Lot— Nat- 
ural Objects. 

1.  Wheie  three  sides  and  the  nnmber  of 
acres  are  known,  and  it  is  disputed  whether  the 
fourth  side  is  a  straight  or  meandering  line,  the 
straight  line  wiil  be  adopted,  when  the  tract 
thus  inclosed  contains  the  number  of  acres 
called  for,  and  when  the  acreage  would  lie  large- 
ly increased  if  the  meandering  line  were  adopted. 

2.  Where  a  fractional  lot  is  conveyed,  the 
crantee  is  bound  by  the  distances  given,  even 
if  reference  is  made  to  an  official  map. 

3.  Where  land  conveyed  forms  a  triangle, 
and  two  sides  and  the  acreage  are  given,  a 
straight  line  from  point  to  point  wiii  be  adopt- 
ed as  the  third  side,  when  the  boundary  thus 
formed  will  inclose  the  number  of  acres  called 
for. 

4.  A  river  will  not  control  metes  and 
bounds,  when  it  is  not  clear  that  such  was  the 
intention,  when  another  natural  monoment 
could  more-properly  be  adopted  as  a  boundary, 
and  when  the  identity  of  the  land  can  be  suffi- 
ciently established  from  the  distances  given  in 
connection  with  the  acreage. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Lucien  Shaw,  Judge. 

Action  by  D.  Herbert  Hostetter  against  the 
Los  Angeles  Terminal  Railway  Company  to 
recover  possession  of  land.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Galbreth  &  Morrison,  for  appellant.  T.  E. 
Gibbon,  for  respondent 

GAROUTTE,  J.  This  is  an  action  in  the 
nature  of  ejectment  to  recover  the  possession 
of  a  certain  tract  of  land,  100  feet  In  width 
and  1,936  feet  In  length,  situated  within  the 
boundary  lines  of  the  city  of  Los  Angeles. 
It  Is  conceded  that.  In  the  year  1868,  the  city 
of  Los  Angeles  had  the  title  to  the  realty;  and 
plaintiff  claims  title  as  successor  In  Interest 
of  the  grantees  of  the  city.  The  city  con- 
veyed certain  lauds  to  plaintiff's  predecessors 
in  interest,  and  he  now  claims  that  those 
deeds  carried  the  city's  title  to  the  property 
Involved  in  this  litigation;  and  it  Is  up<Hi 
the  construction  of  those  deeds  that  the 
merits  of  the  present  case  depend. 

The  first  deed  "grants,  conveys,  and  quit- 
claims unto  Thomas  Rowan  that  certain  piece 
or  parcel  of  land  situated,  lying,  and  being 
in  the  city  and  county  of  Los  Angeles,  and 
known  on  the  oflictal  map  of  said  city  as 
fractional  lot  No.  6  (six),  In  block  No.  67  (fif- 
ty-seven), of  Hancock  survey  of  said  city,  con- 
taining 7.25  (seven  and  twenty-five  one-hun- 
dredths)  acres  of  land."  The  second  deed 
"grants,  conveys,  and  quitclaims  unto  Prudent 
Beaudry  that  certain  piece  or  parcel  of  land 
situate,  lying,  and  being  in  the  city  and  coun- 
ty of  Los  Angeles,  and  known  on  tlie  official 
map  of  said  city  as  lot  No.  1  (one),  in  block 
No.  67  (fifty-seven),  containing  24.77  (twenty- 
four  and  seventy-seven  one  hundredths) 
acres."    That  portion  of  the  official  map  of 
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the  dty  of  Los  Angeles  relating  to  the  lots  in 
dlf^ate  may  be  fairly  Illustrated  by  the  foL 
lowing  diagram: 


I8.t» 

\ 

8       %, 

\  \ 

W%             2«-"  ACT.. 

57 

\      '•^,  T,  ROWAN 

This  land  lies  upon  the  east  side  of  the  Los 
Angeles  river,  and  the  river  at  high  water  la 
confined  upoii  the  east  side  by  a  precipitous 
b<ant:  of  some  two  himdred  feet  in  height 
The  river  here  in  flood  time  is  wide  In  extent, 
and  lessens  as  summer  advances;  and  the 
width  of  the  river  bed  or  bottom  varies  with 
the  seasons  and  the  amount  of  rainfall.  At 
the  date  of  the  city's  deeds,  the  official  width 
of  the  river  bed  had  been  established,  and  by 
those  lines  the  strip  of  land  here  involved  lay 
between  the  high  bank  or  bluff  and  the  east 
line  of  the  official  bed.  In  other  words,  this 
land  forms  that  part  of  the  actual  river  bed 
or  bottom  lying  east  of  its  official  bed.  Plain- 
tiff now  claims  that  the  city,  by  these  deeds, 
sold  the  land  to  the  east  line  of  the  official 
l>ed.  The  defendant  claims  that  it  only  sold 
the  land  to  the  high  bluff  or  bank.  The  de- 
scription contained  in  the  deeds  from  the  city 
is  made  by  reference,  by  block  and  number, 
to  the  official  map;  but,  upon  an  inspection 
of  that  map,  it  is  not  at  all  plain  and  ap- 
I>arent  as  to  the  exact  boundary  lines  of  the 
resi)ective  tracts  conveyed.  What  is  to  estab- 
lish the  shape  and  acreage  of  the  tract  of 
land  described  as  "lot  1,  block  57,  as  shown 
by  the  official  map"?  This  Interrogatory  must 
be  answered  by  a  location  of  the  western 
boundary  line  <rf  that  lot  Prom  the  face  of 
the  map  we  have  the  respective  distances  of 
three  sides  given;  and  possibly  we  would 
have  the  right  to  presume,  in  the  absence  of 
anything  to  the  contrary,  that  the  line  making 
tbe  fourth  side  was  a  straight  line  from  one 
point  to  tbe  other.    But,  be  that  as  it  may. 


we  have  the  acreage  of  the  tract  given,  and, 
by  calculation,  ascertain  that  a  tract  so  locat- 
ed contains  the  exact  number  of  acres  credit- 
ed to  lot  1  upon  the  official  map.  This  wonld 
seem  to  be  conclusive  as  to  the  location  of 
the  west  line  of  the  tract.  While  a  state- 
ment in  a  deed  or  upon  a  map  as  to  the  acre- 
age of  a  certain  tract  of  land  is  not  at  all  con- 
clusive or  controlling  as  to  the  quantum  of 
land  in  the  tract,  and  while,  as  a  matter  of 
description,  It  must  go  dowp,  when  coming 
in  conflict  with  metes,  bounds,  and  m<»iu- 
ments,  yet  cases  are  presented  where  a  state- 
ment of  acreage  renders  most  valuable  aid  in 
fixing  boundary  lines.  If  the  description  of 
tracts  of  land  by  monuments,  distances,  or 
otherwise  is  vague  and  indefinite,  by  reason 
of  conflicting  lines,  or  by  the  omission  of  a 
line,  or  from  any  other  cause,  then  a  state- 
ment of  the  acreage  sheds  valuable  light  ux)- 
on  tbe  issue,  and  often  serves  as  the  acting, 
moving  cause  for  the  conclusion  reached. 
Such  was  the  result  in  Hicks  v.  Coleman,  25 
Cal.  142;  and,  in  Hall  v.  Shotwell,  66  Cal. 
381,  5  Pac.  683,  it  is  said:  "Now,  it  is  wdl 
settled,  where  there  is  not  a  sufficient  cer- 
tainty and  demonstration  of  the  land  granted 
expressed  in  the  other  terms  of  its  descrij)- 
tlon,  the  number  of  acres  is  an  essential 
part  of  the  description."  In  the  present  case, 
we  see  nothing  upon  the  face  of  the  map  to 
indicate  that  a  portion  of  the  river  bed  is  in- 
cluded in  lot  1.  Full  lots,  under  the  Hancock 
survey,  as  shown  upon  the  official  map,  are 
square  in  form,  each  side  being  18.32  chains 
in  length,  and  containing  35  acres;  and  it  is 
conceded  that  this  lot  is  a  fractional  lot,  and 
does  not  extend  across  the  river.  Hence,  it 
becomes  unnecessary  to  refer  to  the  lines 
Inadvertently  shown  upon  tbe  opposite  side 
of  the  stream;  but,  the  lot  being  fractional, 
plaintiff  is  absolutely  bound  by  the  distances 
given.  His  belongings  go  that  far,  and  no 
further.  The  testimony  of  the  witnesses 
and  the  findings  of  the  court  declare  that 
the  north  and  south  lines,  running  west  the 
distance  called  for  upon  the  map,  terminate 
upon  the  bluff.  They  therefore  necessarily 
fail  to  touch  the  river  bed,  and  the  land  here 
Involved  could  only  be  brought  within  lot  1, 
as  so  described,  by  making  the  western  line 
of  the  tract  a  meandering  line;  and  for  this 
we  see  no  authority  whatever  upon  the  face 
of  the  map.  And,  in  addition  thereto,  such 
a  construction  would  Increase  the  acreage  of 
the  tract  more  than .  four  acres,  and  thus 
directly  contradict  the  statement  of  its  acre- 
age, as  disclosed  by  the  face  of  the  map. 
All  that  we  have  said  appHes  with  equal 
force  to  fractional  lot  6,  of  the  same  block. 
It  appears  to  form  a  triangle,  the  length  of 
two  sides  being  given,  and  the  acreage.  By 
calculation,  we  find  that  a  straight  line  upon 
the  third  side  from  point  to  point  will  in- 
close a  tract  of  land  filling  the  acreage  de- 
manded. Such  fact  authorizes  us  to  so  de- 
clare the  third  boundary  line. 
Appellant  contends  that  tbe  river  is  a  nat- 


Digitized  by 


Google 


382 


PAOIFIO  KEPORTER,  Vol.  41. 


(Cal. 


oral  monument,  marking  the  west  line  of  the 
tract,  and,  as  such  monument,  overthrows 
the  calls  for  distance-  found  upon  the  north 
lines  of  the  respective  lots.  There  is  some 
reason  In  this  contention.  Natural  monu- 
ments are  all-controlling,  and  the  river  here, 
as  a  monument,  If  it  was  plainly  apparent 
from  the  map  that  It  was  so  intended,  would 
force  other  descriptions  to  give  way.  But 
it  is  not  at  all  clear  that  suck  was  the  inten- 
tion; for  the  ll^e  does  not  stop  at  the  river. 
It  crosses  over,  and  goes  away  beyond. 
From  the  map.  It  may  as  well  be  urged  that 
the  north  line  of-  titiese  respective  tracts 
crosses  the  river,  and  stops  at  the  west  bank. 
Again,  the  north  line  going  west  strikes  a 
natural  monument  before  it  reaches  the  river; 
and  it  may,  with  much  more  plausibility,  be 
arged  that  this  monument  marks  the  ter- 
mination of  the  line;  for,  by  reference  to  the 
scale  upon  which  the  map  is  made>  it  is 
apparent  that  it  most  nearly  coincides  with 
the  distance  calls  of  the  north  line  of  the 
respective  lots.  This  monument  Is  plainly 
observable  upon  the  face  of  the  map;  and, 
while  it  Is  not  designated  as  a  bank  or  bluff, 
that  fact  is  Immaterial;  .for  that  a  natural 
monument  of  some  character  Is  there  located 
cannot  be  questioned.  Even  If  the  map  does 
not  speak  for  itself  as  to  the  character  of 
the  monument,  we  still  have  the  evidence  of 
the  surveyor  as  to  what  the  marks  there 
delineated  upon  the  map  represent,  and  there 
is  no  question  whatever  as  to  the  actual  fact. 
It  is  thus  apparent  that  we  are  led  into  In- 
extricable confusion  when  it  Is  attempted  to 
locate  this  land  from  the  natural  monuments 
appearing  upon  the  map;  and  no  resort  is 
left  us  but  to  bold  the  distances  given  con- 
trolling; and,  taking  all  the  distances  given, 
tn  conjunction  with  the  acreage  of  the  re- 
spective tracts,  we  deem  their  identity  suffi- 
ciently established.  Especially  are  we  con- 
fident of  the  Boimdness  of  this  conclusion 
when  we  call  to  its  support  the  principle  of 
law  that  grants  of  land  by  public  bodies,  as 
such,  to  private  parties,  are  to  be  Interpreted 
In  favor  of  the  grantor.    Civ.  Code,  {  106&. 

Owing  to  the  conclusions  reached,  we  do 
not  deem  It  necessary  to  review  the  oral  evi- 
dence offered  at  the  trial.  Neither  do  we 
discern  any  err<Mr  of  the  court,  in  the  admis- 
sion or  rejection  of  evidence,  of  sufficient 
Importance  to  demand  a  retrial  of  the  case. 
For  the  foregoing  reasons,  the  Judgment  and 
order  are  affirmed. 


Wo  concur:  HARRISON,  J.;  VAN  FLEET, 


J. 


(E  Cal.  Unrep.  lOS) 

HOWLAND  V.  KRETER.     (No.  19,478.) 
(Supreme  Court  of  California.     Aug.  3,  1895.) 

ComtnisBioneTs'  dedsion.  Department  2.  Ap- 
peal from  superior  court,  Los  Angeles  county; 
Walter  Van  Dyke,  Judge. 

Action  by  George  D.  Howland  against  Leon- 
ard Kreter.  Judgment  for  defendant.  Fiaiu- 
tiEC  appeals.    Affirmed. 


Q.  D.  Howland,  for  appellant    James  Bar- 
dette,  for  respondent. 

BELCHER,  C.  This  is  an  action  for  unlaw 
ful  detainer,  and  the  facts  which  need  be  noticed 
are  as  follows:  On  March  23,  1893,  plaintiff 
leased  to  defendant  15  acres  of  land  for  a  term 
commencing  at  the  date  of  the  lease  and  ending 
January  1,  1804.  CoverluB  about  one-half  of 
the  leased  land  was  an  orchard  of  orange  and 
other  fruit  trees.  The  lease  contained  a  cove- 
nant on  the  part  of  defendant  "to  keep  the  or- 
chard entirely  free  from  weeds,"  and  to  plant 
nothing  in  the  orange  orchard,  and  to  allow  noth- 
ing to  grow  within  four  feet  of  the  other  trees  of 
the  place,"  and  that  plaintiff  might  re-enter  for 
default  in  any  of  the  covenants.  The  rent  to 
be  paid  by  defendant  foi  the  whole  term  waa 
$350,  and  the  last  installment  thereof — $50  in 
amount — was  paid  by  him  to  plaintiEF  on  August 
30,  1893.  On  the  next  day,  August  31st,  plain- 
tiff served  notice  on  defendant  that  he  must 
perform  the  covenants  of  his  lease,  and  that  be 
was  "required  to  free  the  orchard  entirely  from 
weeds,  and  to  stop  the  growing  of  anything  that 
is  now  growing  within  foiu:  feet  of  the  trees  of 
the  place,  or  deliver  up  possession  of  the  said 
premises  and  appurtenances"  to  him.  On  Sep- 
tember 5,  1893,  plaintiff  commenced  this  action, 
allegin.if,  among  other  things,  "that  defendant 
has  failed  and  neglected  to  keep  the  orchard  on 
said  premises  free  from  weeds,  but  has  allowed 
said  orchord  to  become  overrun  with  weeds,  and 
the  said  orchard  now  is  and  at  all  times  herein- 
after mentioned  was  grown  up  to  and  overrun 
with  weeds";  and  "that  defendant  has  failed 
and  neglected  to  allow  nothing  to  grow  within 
four  feet  of  the  trees  of  the  place,  but  did  so 
plant  squash  seeds  that  the  vines  growing  from 
said  seeds  have  climbed  to  and  are  now  growing 
in  the  tops  of  some  of  said  trees,  and  at  all  timea 
hereinafter  mentioned  were  climbing  upon  and 
growing  in  said  trees."  And  the  prayer  was  for 
judgment  declaring  the  lease  forfeited,  and 
awarding  the  plaintiff  restitution  and  possession 
of  the  premises,  with  damages,  etc.  The  an- 
swer denied  all  of  the  material  averments  of  the 
complaint  The  case  was  tried  before  a  jury, 
and  a  verdict  was  returned  in  favor  of  defend- 
ant, on  which  judgment  was  entered.  The 
plaintiff  appeals  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

The  appellant  contends  that  the  verdict  was 
not  justified  by  the  evidence,  and  that  errors  in 
law  were  committed  by  the  court  in  its  ruling! 
upon  the  admission  of  evidence,  and  in  its  in- 
structions to  the  jury.  It  would  subserve  no 
useful  purpose  to  state  the  numerous  points 
made,  or  to  enter  into  any  lengthy  discussion  of 
them.  The  questions  presented  are  of  easy  so- 
lution, and,  in  our  opinion,  it  is  enough  to  say 
that  the  evidence  introduced  by  defendant  was 
amply  sufficient  to  justify  the  verdict;  that  the 
rulings  upon  the  aamission  of  the  evidence  ob- 
jected to  were  proper;  and  that  the  instructiona 
given  to  the  jury  stated  the  law  applicable  to 
the  case  correctly.  The  record  discloses  no  prej- 
udicial error,  and  the  judgment  and  order  ap- 
pealed &om  should  be  affirmed. 

We  concur:   VANOLIBP,  0.;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 


(5  Oil.  Unrep.  107) 

HUNTER  T.  MILAM.     (No.  19,556.) 

(Supreme  Court  of  California.     Aug.  3,  1895.) 

Mabbiaoe— AurnoBtTV   to   PaaroaH— Lioesse— 

EvinBN-CE. 

1.  The  fact  that  the  person  performing  a 

marriage  ceremony  in  California  in  1858  was  not 

authorized  to  perform  such  ceremonies   would 
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not  invalidate  the  marriage.  If  assented  to  1>7 
the  parties  and  consummated  b;  cohabitation  as 
hasband  and  wife. 

2.  Prior  to  Act  April  0,  1863,  a  license  was 
not  a  prerequisite  to  marriaxe. 

S.  Under  St  1850,  p.  424,  making  14  years 
the  age  of  consent,  and  declaring  guilty  of  a  mis- 
demeanor one  who  joins  in  marriage  a  female 
under  18  years  of  a^e  without  consent  of  her 
parent,  the  marriage  is  not  void,  though  consent 
of  the  parent  is  not  obtained,  the  female  being 
over  14  years  old. 

4.  A  sworn  complaint  by  a  female  for  di- 
vorce from  M.,  filed  after  her  marriage  to  H., 
alleging  her  marriage  to  M.,  prior  to  the  time  of 
her  marriage  to  U.,  and  that  she  and  M.  "ever 
since  have  been  and  now  are  husband  and  wife," 
is,  in  the  absence  of  explanation,  conclusive,  in 
an  action  against  her  by  H.  to  annul  his  mar- 
riage with  her.  that  she  and  M.  were  married  in 
due  form  at  the  time  alleged,  and  that  M.  was 
living,  and  was  her  lawful  husband,  when  she 
married  H. 

Commissioners'  decision.  Department  2. 
Appeal  from  6i]i)erior  court,  Los  Angeles 
county;  J.  W.  McKinley,  Judge. 

Action  by  Jesse  Hunter  against  Jane  Eliza- 
beth Milam,  sometimes  known  as  Jane  Eliza- 
beth Hunter.  Judgment  for  defendant. 
Plaintur  appeals.     Reversed. 

Knight,  Simpson  &  Knight  and  Simpson  & 
Harphan,  tor  appellant  8.  A.  W.  Carrer, 
for  respondent. 

SEABL8,  C.  Jeese  Hunter,  the  appellant, 
brings  this  action  to  annul  a  marriage  en- 
tered Into  with  the  defendant  at  Los  Angeles, 
Cal.,  on  the  3d  day  of  July,  1862,  upon  the 
gronnd  that  at  the  time  of  the  alleged  mar- 
riage of  plaintiff  and  defendant  the  latter 
had  another  husband  living,  viz.  one  Joseph 
MUam,  from  whom  she  was  not  divorced, 
and  which  said  marriage  between  said  de- 
fendant and  the  said  Jos^h  Milam  had  not 
been  annulled.  The  amended  complaint  avers 
that  prior  to  the  marriage  of  plaintiff  and 
defendant,  viz.  in  the  month  of  February, 
1858,  at  the  county  of  San  Bernardino,  state 
of  California,  defendant  Intermarried  with 
one  Joseph  Milam,  who  was  still  living,  and 
from  whom  she  was  not  divorced,  but  'which 
marriage  was  still  in  force  and  effect  at  the 
time  of  her  marriage  with  plaintiff;  that 
plaintiff  and  defendant  lived  together  as  hus- 
band and  wife  until  1884,  when  he  learned 
that  Joseph  Milam,  the  defendant's  former 
husband,  was  still  living,  whereupon  be  sev- 
ered his  connection  with  defendant;  and 
that  thereupon  defendant  brought  an  action 
to  obtain  a  divorce  from  said  Milam,  and  that 
on  the  29tb  day  of  March,  1884,  a  decree  was 
duly  made  and  entered  In  the  superior  court 
in  and  for  the  county  of  Los  Angeles,  dis- 
8<Aving  the  bonds  of  matrimony  between  said 
defendant  and  said  Milan.  The  answer  ad- 
mits that  in  the  month  of  February,  1858, 
a  marriage  ceremony  was  performed  be- 
tween her  and  the  said  Joseph  Milam,  but 
avers,  on  information  and  belief,  that  the 
person  who  performed  said  c«:emony  had  no 
right  or  authority  so  to  do.  She  further  al- 
leges that  she  was  at  the  time  but  15  years 


of  age;  that  her  father  and  mother,  with 
wbmn  she  was  living,  did  not  consent  to  her 
marriage  with  said  Milam,  and  that  within 
10  days  after  said  purported  marriage  she 
left  said  Milam,  and  returned  to  her  parents, 
and  that  Milam  departed  from  the  county  of 
San  Bernardino,  since  which  time  she  has 
heard  nothing  of  him,  or  whether  he  is  liv- 
ing or  dead.  The  answer  further  avers 
knowledge  on  the  part  of  plaintiff  of  the 
marriage  of  defendant  previously  to  bis  mar- 
riage to  her,  and  avers  cohabitation  with  her 
until  May,  1884,  etc.  An  amendmmt  to  the 
answer  sets  up  the  statute  of  limitations  as 
a  bar  to  the  action.  The  cause  was  tried 
by  the  court,  written  findings  made  and  filed, 
upon  which  Judgment  was  entered  June  14, 
1883.  The  appeal  is  from  the  Judgment  and 
from  an  order  denying  plaintiff's  motion  for 
a  new  trial.  The  notice  of  appeal  was  served 
and  filed  August  14,  1894,  more  than  one 
year  after  the  entry  of  Judgment,  and  cannot 
therefore  be  considered,  so  far  as  It  applies 
to  the  Judgment  Counsel  for  defendant 
moved  in  the  court  below  to  strike  out  the 
statement  of  plaintiff  upon  the  g^round  that 
no  notice  of  intention  to  move  for  a  new 
trial  was  served  or  filed  within  the  time  re- 
quired by  law,  or  within  10  days  after  notice 
of  the  decision.  The  affidavits  and  testi- 
mony upon  the  motion  pro  and  con  are  tjuite 
voluminous,  and  present  a  sharp  conflict. 
Under  these  circumstances,  it  can  serve  no 
useful  purpose  to  discuss  it  at  length,  and  It 
matters  not  what  our  views  might  be  were 
the  question  presented  to  us  as  an  original 
proposition,  as  it  involves  an  issue  of  fact 
which  was  passed  upon  by  the  court  below 
and  determined  against  the  contentlMi  of  the 
defendant,  and,  in  consonance  with  an  oft- 
repeated  rule,  this  court  will  not  reverse  the 
conclusion  reached  by  the  court  below  upon 
questions  of  fact  depending  for  their  solution 
upon  conflicting  evidence.  Tlie  motion  for  a 
new  trial  must  therefore  be  determined  upon 
its  merits. 

The  court  below,  after  finding  that  plain- 
tiff and  defendant  were  duly  married  in 
1862,  proceeded  to  find  that  in  February, 
1858,  a  marriage  ceremony  was  performed  be- 
tween Joseph  Milam  and  defendant  (defend- 
ant being  then  15  years  of  age),  by  a  person 
unauthorized  to  perform  marriage  ceremo- 
nies; that  no  license  was  procured  therefor, 
and  that  defendant  was  at  that  time  living 
with  her  parents,  who  did  not  consent  there- 
to or  know  thereof,  and  that  thereafter  tho 
said  defendant  lived  with  said  Milam  as  his 
wife  for  about  10  days,  when  her  parents 
compelled  her  to  leave  Milam  and  return 
home;  that  MUam  then  left  the  county  of 
San  Bernardino,  and  defendant  has  not  seen 
or  heard  from  him  since;  that  the  said  Milam 
was  not  living  at  the  time  of  the  said  mar- 
riage of  plaintiff  and  defendant,  and  the  mar- 
riage between  defendant  and  Milam  was  not 
in  force  or  effect  at  the  time  of  the  marriage 
between  plaintiff  and  defendant,  and  there 
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was  no  impediment  to  their  marriage  on 
July  3,  1862.  These  findings,  except  that  in 
which  It  is  fonnd  that  plaintiff  and  defend- 
ant were  married  in  1862,  are  assailed  by  ap- 
pellant as  being  unsupported  by  the  evidence 
or  as  contrary  thereto.  The  conclusion  of 
law  drawn  from  these  facts  Is  "that  plaintiff 
and  defendant  were  lawfully  married  on  the 
3d  day  of  July,  18C2,  and  ever  since  that 
time  bare  been  and  now  are  husband  and 
wife;  that  plaintiff  should  take  nothing  by 
his  action";  and  that  defendant  have  Judg- 
ment for  $500  counsel  fees.  We  are  of  opin- 
ion the  findings  assailed  cannot  be  upheld. 

1.  There  is  not  a  particle  of  evidence  in 
the  record  that  the  marriage  ceremony  be- 
tween Joseph  Milam  and  defendant  was  per- 
formed by  "a  person  unauthorized  to  per- 
form marriage  ceremMiies,"  as  found  by  the 
court  There  was  no  evidence  as  to  the  per- 
son by  whom  the  ceremony  was  performed, 
or  as  to  his  official  character. 

2.  The  fact  that  a  marriage  ceremony  was 
performed  in  this  state  in  1858,  by  a  person 
not  authorized,  would  not  in  itself  invalidate 
the  marriage,  if  assented  to  by  the  parties 
and  consummated  by  cotiabltatlon  of  the  par- 
ties as  husband  and  wife. 

3.  No  license  was  required  as  a  prereq- 
uisite to  marriage  in  this  state  in  1858,  or 
prior  to  April  9,  1863.  2  Hltt  Gen.  Laws, 
art.  4100;   St.  1863,  p.  244. 

4.  Fourteen  years  was  the  age  of  legal  con- 
sent in  1858  (St.  1851,  p.  186),  and  defendant, 
according  to  her  own  testimony,  was  over  15 
years  of  age  when  married  to  Milam. 

5.  By  the  marriage  act  of  1850,  any  per- 
son Joining  .in  marriage  any  male  under  the 
age  of  21  years,  or  female  under  the  age  of 
18  years,  without  the  consent  of  the  parent 
or  guardian  of  such  minor,  was  deemed 
guilty  of  a  misdemeanor  and  subject  to  a 
fine.  St.  1850,  p.  424.  But  the  marriage  was 
not  void,  or  even  voidable,  except  in  cases 
where  the  female  yrah  under  the  age  of  14 
years,  and  was  not  ratified  on  her  part  after 
reaching  the  age  of  14  years.  St  1851,  p. 
168. 

6.  The  evidence  tliat  defendant  was  mar- 
ried to  Joseph  Milam  in  February,  1858,  and 
that  he  was  living  in  July,  1862,  when  she 
Intermarried  with  the  plaintiff,  is  to  be 
found:  (a)  In  her  testimony  at  the  trial, 
where  she  says  that  she  was  living  in  San 
Bernardino  when  she  married  Milam  against 
her  father's  wishes;  tliat  her  parents  were 
Mormons,  and  were  about  to  go  to  Salt  Lake, 
and  take  her  and  her  sister  with  them,  and 
that  she  feared  she  would  be  sealed  to  some 
old  man,  and  they  both  ran  away,  and  she 
married  Milam,  with  whom  she  lived  10 
days,  when  her  mother  took  her  home,  and 
in  a  few  days  she  went  to  Salt  Lake.  She 
further  testified  that  she  heard  from  her 
nopliew  that  Milam  was  living  in  Walla 
Walla,  and  that  then,  by  advice  of  her  hus- 
band, she  consulted  cotmsel,  and  was  advised 
to  apply  for  a  divor<>e  from  liim.  This  was  in 


1883.  (b)  In  December,  1883,  defendant  fil- 
ed her  sworn  complaint  against  Joseph  Mi- 
lam, in  the  superior  court  in  and  for  the 
county  of  Los  Angeles,  in  which  she  alleged 
that  she  and  Milam  intermarried  in  the 
county  of  San  Bernardino,  state  of  Califor- 
nia, in  February,  1858,  "and  ever  since  hare 
been  and  now  are  husband  and  wife";  that 
defendant  resides  out  of  the  state  of  Cali- 
fornia, and  his  residence  Is  unknown;  that 
about  Marcli,  1858,  defendant  therein  will- 
fully deserted  her,  etc.,-^whereupon  she  pray- 
ed that  the  marriage  between  herself  and 
the  defendant  be  dissolved,  etc.  On  the  24tb 
day  of  December,  1883,  the  plalnUff  in  said 
cause  filed  an  affidavit  for  the  publication  of 
summons  against  said  defendant,  Milam,  in 
which,  after  stating  the  nature  and  object  of 
the  action,  she  alleged  that  defendant  could 
not,  after  due  diligence,  be  found  in  Cali- 
fornia, and  that,  "to  the  best  of  her  knowl- 
edge, information,  and  belief,  he  resides  at 
Walla  Walla,  Washington  territory."  On 
the  29tb  day  of  March,  1884,  the  cause  was 
tried  by  the  court,  and  written  findings  filed, 
in  which  the  court  found  that  this  defendant 
and  said  Milam  intermarried  In  the  county 
of  San  Bernardino  in  February,  1858,  and 
ever  since  have  been  and  now  are  husband 
and  wife;  that  defendant  resided  out  of  the 
state;  that  said  defendant  willfully  and 
without  cause  deserted  the  plaintiff  therein 
in  March,  1858;  that  defendant  had  been 
regularly  served  with  process,  had  failed  to 
appear  and  answer,  and  that  his  default  had 
been  regularly  entered,  etc.— whereupon  a 
decree  was  duly  entered  whereby  it  was  de- 
creed "that  the  marriage  existing  between 
the  plaintiff  and  defendant  [therein]  be,  and 
the  same  is  hereby,  dissolved,  and  that  plain- 
tiff be  and  she  is  hereby  freed  and  absolute- 
ly released  from  the  bonds  of  matrimony," 
etc.  (c)  On  the  16th  day  of  February,  1892, 
the  defendant  herein  filed  her  sworn  com- 
plaint in  the  superior  court  in  and  for  the 
county  of  Los  Angeles,  against  the  plaintiff 
herein,  to  procure  the  annulment  of  the  mar- 
riage existing  between  them.  In  which  com- 
plaint she  averred:  (2)  Their  marriage  in 
1862.  (3)  Her  prior  marriage  in  1838  to 
Joseph  Milam,  and  his  desertion  of  her,  and 
her  ignorance  of  his  whereabouts  until  after 
her  marriage  to  the  present  plaintiff.  (4)  Her 
cohabitation  with  the  plaintiff  herein  until 

1884,  when  she  discovered  that  her  former 
husband,  Joseph  Milam,  was  still  living;  the 
institution  of  an  action,  and  the  decree  of 
divorce  against  said  Milam.  (5)  That  this 
plaintiff  and  defendant  herein  have  not  lived 
together  as  husband  and  wife,  or  at  all,  since 
the  det!ree  of  divorce  against  Milam.  (6) 
That  there  was  no  issue  of  either  marriage, 
etc. 

The  foregoing  testimony,  which  is  without 
substantial  confiict,  would  seem  to  call  for 
but  little  comment  The  record  in  the  di- 
vorce case  of  Defendant  v.  Joseph  Milam 
was  in  the  nature  of  a  proceeding  In  rem, 
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and  therefot€i  binding  upon,  not  only  tlie 
defendant,  but  all  tbe  trorld.  2  Smith,  Lead. 
Gas.  (6tb  Am.  Ed.)  670,  and  cases  there  cited. 
Conceding,  bowevec,  that  this  record  is  not 
absolutely  conclusive  of  the  facts  therein 
enunciated,  and  which  were  necessary  to 
confer  Jurisdiction  upon  the  court  in  the 
given  case,  viz.  that  the  plaintiff  and  defend- 
ant in  that  case  were  husband  and  wife, 
that  defendant  therein  was  living,  and  that 
tbe  court  had  acquired  Jurisdiction  of  the 
case  by  such  service  as  the  law  requires, 
still  the  admissions  in  the  sworn  complaint 
in  that  case,  and  in  the  action  brought  by  the 
defendant  against  her  husliand,  the  plaintiff 
here,  were  not  only  sufficient,  but.  In  the  ab- 
sence of  explanation,  conclusive  of  the  facts 
that  defendant  and  Jos^h  Milam  were  mar- 
ried in  due  form  In  1858,  and  that  said  Jos- 
eph Mllam  was  liying,  and  the  lawful  hus- 
band of  the  d^endant,  at  tbe  date  of  her 
marriage  to  this  plaintiff  in  1862.  The  tes- 
timony of  the  defendant,  tending  indirectly 
to  show  that  the  plaintiff  knew  as  well  as 
she  did  of  her  former  marriage^  and  of  the 
existence  of  her  husband  under  such  mar- 
riage, and  that  be  cohabited  with  her  after 
her  divorce  from  such  former  husband,  can 
only  be  upheld  upon  the  theory  that  she  had 
deliberately  committed  willful  perjury  In 
her  former  sworn  statements.  The  order  de- 
nying a  new  trial  should  t>e  reversed,  and  a 
new  trial  ordered. 

We  concur:   HAYNES,  0.;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  denying  a 
new  trial  is  revei-sed,  aad  a  new  trial  order- 
ed. 


(108  0»1.  SOfi) 

LOWER  KING'S  RIVER  RECLAMATION 

DIST.,  NO.  531,  V.  PHILLIPS  et  aL 

(No.  18,341.) 

(Supreme  Court  of  California.     July  31,  1895.) 

Reclamation  op  Bwahp  Lands — Ck>xcLU8ivENB8a 
OP  Assessment. 
In  an  action  by  a  reclamation  district  to 
recover  an  assessment,  defendant  may  show 
that  his  land  was  not  benefited  by  the  reclama- 
tion worlcs,  and  that  it  was  excessively  assessed. 

In  bank. 

On  rehearing.  For  former  report,  see  39 
Pac.  630. 

Daggett  &  Adams,  for  appellants.  Denson 
&  De  Haven,  for  respondent. 

TEMPLE,.  J.  After  a  careful  examina- 
tion of  tbe  original  arguments  of  counsel  and 
of  tbe  petition  tcx  a  rehearing,  and  also  tbe 
briefs  in  Reclamation  Dlst.  No.  307  v.  Glide, 
41  Pac.  278,  one  of  which  contains  an  elabo- 
rate review  of  the  opinion  rendered  in  depart- 
ment, I  am  ccnvinced  that  the  Judgment  or- 
dered and  tbe  (pinion  rendered  ahonid  stand. 


Tbe  point  ui)on  which  the  rehearing  was  ask- 
ed was  that  tbe  conclusion  in  department, 
that  "the  court  erred  in  excluding  the  evi- 
dence tending  to  prove  that  defendants'  land 
was  not  benefited  by  the  reclamation  works, 
and  was  arbitrarily  and  excessively  assess- 
ed, without  regard  to  proportionate  benefits," 
wag  unwarranted.  Naturally,  to  this  point 
our  attention  has  been  mainly  directed,  and, 
while  the  matter  Is  fully  and  satisfactorily 
discussed  In  the  opinion,  I  will  notice  some  of 
the  objections  urged. 

It  is  contended  tliat  tbe  opinion  overrules 
several  decisions  of  this  court,  and  that  nei- 
ther the  case  of  ReclamatlMi  Dist  No.  108 
T.  Evans,  61  CaL  104,  nor  tbe  other  cases 
cited  in  support  of  tbe  ccmdusion  reacbed  In 
department,  sanction  that  conclusion.  In 
"People  V.  Hagar,  52  Cal.  171,  it  was  said: 
"The  statute  confides  to  the  commis^oners 
the  duty  of  ascertaining  tbe  benefits  to  each 
parcel  of  land  severally.  They  must  exer- 
cise their  Judgmfflit  and  discretion,  and,  in 
the  absence  of  fraud,  their  action  in  this  re- 
spect cannot  be  attacked  and  shown  to  be  er- 
roneous In  a  collateral  proceeding."  This 
case,  and  those  in  which  the  decision  has 
been  followed  or  approved,  constitute,  in  the 
main,  the  authorities  which  it  is  claimed  are 
in  conflict  with  the  opinion  rendered  in  de- 
partment. They  are  cited  In  that  opinion. 
The  attention  of  tbe  court  in  the  case  of 
People  V.  Hagar  was  not  called  to  the  propo- 
sition that  the  taxpayo'  had  been  afforded 
no  opportunity  to  t>e  heard,  and  that  with- 
out such  opportunity  the  assessment  could 
not  become  a  fixed  and  final  cliarge;  and. 
further,  unless  such  opportunity  was  afforded 
by  the  statute,  it  was  void,  and  the  assess- 
ment Invalid. 

In  the  subsequent  case  of  Reclamation  Dist. 
No.  108  V.  Evans,  61  Cal.  104,  tbe  counsel  for 
the  appellants,  both  of  whom  had  appeared 
as  counsel  in  the  case  of  People  v.  Hagar, 
52  Cal.  171,  say  to  their  brief:  "The  ques- 
tion as  to  whether  a  given  assessment  is  in 
proportion  to  benefits  is  a  question  of  fact 
which  must  be  determined  favorably  or  un- 
favorably to  a  party  by  tbe  commissioners 
whose  duty  it  is  to  make  the  assessment. 
No  other  board  or  ofllcer  has  power  to  re- 
view their  decision,  and  no  means  are  pro- 
vided by  which  a  party  can  be  heard  before 
them,  or  by  which  their  decision  can  be  re- 
viewed. This  court  has  held  that  their  de- 
termination upon  this  question  is  final  and 
conclusive,  and  hence  their  determination  is 
a  Judgment  in  the  strict  sense."  Id.  187. 
The  constitutional  provision  was  cited,  and 
it  was  insisted  that  no  hearing  was  provided 
for  In  the  statute.  In  view  of  a  further 
point,  to  be  noticed  hereafter,  it  should  be 
noted  that  the  matter  upon  which  counsel 
contended  that  a  hearing  ought  to  have  been 
provided  was  in  regard  to  tbe  Judgment  of 
the  commissioners  as  to  whether  a  given 
assessment  was  in  proportion  to  benefits. 
The  court  stated  the  claim  of  appellant  as 
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follows:  "They  [tbe  prorlstons  of  the  Code] 
are  said  to  be  unconstitutional  because  they 
do  not  provide  for  any  mode  by  which  a  i)ar- 
ty  assessed  should  have  notice  of  the  pro- 
ceeding and  an  opportunity  to  object  to  the 
amount  charged  against  his  land."  The  first 
question  which  the  court  had  to  decide  In 
that  case  was  whether  the  statute  did  pro- 
vide the  tazi)ayer  with  the  opportunity  to 
be  heard  as  to  the  amount  of  his  assessment 
before  the  tax  became  a  final  and  fixed 
cliarge  against  his  land,  and  whether  the  op- 
portunity afforded  constituted  due  process. 
It  was  held  that  such  opportunity  was  af- 
forded, because  the  tax  could  only  be  col- 
lected by  a  suit  in  which  the  defenses  were 
not  limited,  and  that  in  such  action  "the  ap- 
pellant here  could  have  shown  that  the  Bums 
assessed  against  his  property  were  not  'pro- 
portionate to  the  benefits'  resulting  from  the 
work  of  reclamation."  It  was  further  said 
that  appellant  could  not  complain  because  the 
court  on  such  hearing  had  no  power  to 
change  the  assessment,  since  the  court  had 
the  power  to  declare  the  assessment  Invalid 
so  far  as  it  purported  to  create  a  charge 
against  his  land.  The  p<^nt  was  necessarily 
involved  in  that  case.  The  court  could  not 
have  avoided  deciding  it  unless  It  was  pre- 
pared to  hold  that  an  assessment  not  made 
In  accordance  with  an  arbitrary  standard 
laid  down  by  the  legislature,  but  by  some 
rule  which  required  the  use  of  judgment  and 
discretion,  could  be  made  a  final  charge 
against  property  when  the  taxpayer  has  had 
no  opportunity  to  be  heard.  The  court  was 
not  preijared  to  sanction  this  last  proposition, 
and  therefore  the  only  alternative  was  to 
find  that  the  law  did  afford  an  opportunity  to 
be  heard  as  to  the  amount  of  the  assessment, 
or  that  the  statute  was  void  and  the  tax 
invalid.  The  same  view  was  taken  in  Reda- 
matioa  DIst.  v.  Goldman,  65  Cal.  637,  4  Paa 
676,  and  In  SWamp-Land  DIst  v.  Gwynn, 
70  Cal.  566,  12  Pac.  462. 

Hutson  ▼.  Protection  Dlst,  79  Cal.  90,  16 
Pac.  549,  and  21  Pac.  435,  arose  under  an 
act  entitled  "An  act  to  provide  for  the  protec- 
tion of  lands  from  overflow,  other  than  lands 
recognized  as  swamp  lands."  Laws  1880,  p. 
55.  Under  this  law,  districts  were  formed 
and  trustees  elected,  who  provided  plans  for 
protecting  the  district  and  made  the  assess- 
ment No  hearing  was  provided  for,  and  tbe 
tax  was  collected  by  a  stile  of  the  lands, 
and  without  suit  This  court  held  the  act 
unconstitutional,  saying:  "No  provision  Is 
made  anywhere  in  the  statute  for  a  bear- 
ing by  the  landowner  whose  land  Is  to  be 
charged.  No  notice  is  to  be  given  him  when 
the  board  of  tn^stees  is  to  levy  the  assess- 
ment, and.  if  he  appears  when  such  assess- 
ment Is  to  be  levied  by  the  board  of  trus- 
tees, no  hearing  by  the  board  Is  provided  for 
in  the  act.  Tbe  assessment  Is  by  the  terms 
of  tbe  act  made  an  absolute  lien  on  his  prop- 
erty, without  any  provision  or  opportunity 
allowed  blm  to  show  its  illegality  or  un- 


constltationallty."  This  is  tbe  condualon 
which  would  Inevitably  have  been  readied  in 
the  Evans  Case  if  the  court  had  not  found  In 
the  law  an  opportunity  tor  the  landown^  to 
be  heard  as  to  the  amount  of  his  tax. 

With  these  views  the  case  of  People  v.  Ha- 
gar  is  in  evident  conflict  If  the  Evans  Case 
was  correctly  decided,  the  attack  on  the  as- 
sessment Is  not  collateral:  (1)  For  the  tea- 
son,  given  In  the  opinion,  that  a  collateral 
attack  implies  a  judicial  determination  in 
which  the  parties  have  been  heard,  and  the 
determination  lias  therefore  become  final;  (2) 
also,  because;  If  it  can  be  said  to  be  an  at- 
tack upon  a  final  determination,  it  Is  one 
provided  by  law,  and  thaefwe  cannot  be  col- 
lateral "Any  proceeding  provided  by  law 
tixe  the  purpose  of  avoiding  or  correcting  a 
judgment  Is  a  direct  attack,  which  will  be 
successful  upon  showing  error;  while  an  at- 
tempt to  do  the  same  thing  in  any  other 
proceeding  is  a  collateral  attack,  which  will 
be  successful  only  upon  showing  want  of 
power."  Van  Fleet  C<^1.  Attack,  p.  5.  But, 
In  my  judgment,  a  defense  of  this  character 
cannot  properly  be  called  an  attack  on  a 
final  determination,  either  direct  or  collat- 
eral. The  suit  is  itself  a  step  In  a  proceed- 
ing to  subject  the  property  of  a  taxpayer  to 
tbe  burden  of  the  tax,  and  the  charge  does 
not  become  final  until  tbe  suit  Is  determined 
against  tbe  propoty  owner.  Otherwise  it 
would  be  a  proceeding  in  which  one  might 
be  deprived  of  his  property  without  due  pro- 
cess of  law.  Counsel  say  that  it  was  not  in- 
tended In  the  Evans  Case  to  hold  that.  In  de- 
fense of  an  action  to  collect  the  tax,  the  de- 
fendant could  call  in  question  the  Judgment 
of  the  commissioners  in  estimating  the  pro- 
portionate benefits.  He  could  plead  as  a  de- 
fense that  the  commissioners  acted  arbitra- 
rily, and  did  not  use  any  Judgment  at  all 
npon  the  subject  or  pursued  an  erroneous 
method;  but  he  cannot  turn  the  court  Into  a 
board  of  equalization.  Certainly  the  court 
did  mean  to  say  that  such  an  opportuni- 
ty was  afforded  as  would  constitute  due 
process.  Whether  the  limited  hearing  coun- 
sel is  willing  to  concede  would  satisfy  the 
constitutional  requirement  counsel  have  neg- 
lected to  discuss.  I  think  It  is  Just  upon  the 
question  of  the  correctness  of  the  estimate  of 
prop<»tionate  benefits  that  the  landowner  is 
Mitltled  to  be  heard,  and  probably  the  legis- 
lature could  deny  him  a  hearing  on  any  other 
question  without  rendering  the  law  uncon- 
stitutional. Common  sense  would  seem  to 
teach  that  a  hearing  would  be  of  little  value 
except  as  to  the  iioints  on  which  the  com- 
missioners had  some  discretion,  and  might  be 
lawfully  influenced  by  evidence  or  argument 
True,  he  may  say  that  the  law  has  not  been 
followed,  or  that  the  act  is  unconstitutional. 
But  he  does  not  lose  these  defenses  altogeth- 
er,'for  an  assessment  under  an  unconstitu- 
tional law  is  invalid,  and  so  Is  an  assess- 
ment not  made  substantially  as  directed  by 
law;  but  because  be  cannot  call  in  question 
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the  Judgment  of  the  assessor  after  the  charge 
hu  been  fixed  and  final,  he  ought  to  be 
beard  before  it  has  become  so.  And,  again, 
where  an  arbitrary  standard  for  ascertaining 
the  burden  Is  fixed  by  the  law,— that  Is, 
where  the  legislature  has  itself  apportioned 
the  tax,— no  notice  or  hearing  is  required. 
Hagar  y.  Reclamation  Dlst,  111  U.  &  701,  4 
Sup.  Ct  663;  Spencer  v.  Merchant,  125  U. 
S.  345,  8  Sup.  Ct  921.  In  such  case  a  hear- 
ing would  be  useless.  In  other  cases.  If  it 
were  conceded  that  the  commissioners  had 
In  all  cases  pursued  the  law,  still  the  tax- 
payer would  be  entitled  to  his  hearing.  To 
say  that  he  can  only  object  that  the  law  bad 
not  been  followed  would  be  to  hold  that  a 
bearing  on  the  assessment  may  be  denied  al- 
together. 

Counsel  have  cited  a  great  many  cases  In 
which  It  has  been  held  that  the  valuation 
made  upon  land  by  the  assessor  cannot  be 
called  In  auestion  in  actions  to  collect  the 
tax,  unless  the  right  to  do  so  Is  provided  by 
law.  We  are  not  called  upon  to  dispute  that 
proposition  here.  If  an  assessment  has  been 
made  as  the  law  provides,  and  that  law 
does  not  violate  the  constitutional  Inhibition 
alluded  to,  the  tax  has  become  a  final  charge, 
—if  the  law  ao  provides,— and  cannot  be  call- 
ed In  Question  because  the  valuations  were 
erroneous.  But  these  cases  have  no  applica^ 
tion  here.  Here  the  question  is.  did  the 
charge  become  final  until  the  determination 
of  the  suit  for  Its  collection?  The  courts 
have  held  that  it  had  not  become  a  final 
charge,  and  If  it  was  held  that  It  had  be- 
come final  it  would  be  necessary  to  hold  the 
law  invalid.  The  Evans  Case  is  plain  enough 
upon  this  proposition.  The  very  question 
was  whether  the  Judgment  of  the  commis* 
sloners  could  be  called  In  question  In  the  ac- 
tion for  the  collection  of  the  tax.  It  was 
held  that  it  could  be.  In  the  case  of  Fatten 
v.  Green,  13  CaL  325,  the  board  of  equaliza- 
tion raised  the  assessment  without  notice.  If 
the  taxpayer  had  been  afforded  a  bearing,  it 
would  only  have  been  as  to  the  valuation. 
As  he  was  not  allowed  such  hearing,  the  or- 
der made  by  the  board  was  set  aside.  In 
Lent  v.  Tillson,  72  Cal.  404,  14  Pac.  71,  it 
was  held  the  constitutional  requirement  was 
complied  with  if  the  taxpayer  could  be  heard 
as  to  the  amount  of  the  tax. 

I  do  not  agree  with  counsel  on  the  proposi- 
tion that-  the  excluded  evidence  consisted 
solely  of  the  opinions  of  witnesses  to  be  set 
against  the  opinions  of  the  commlssion^'s. 
There  was  evidence  other  than  the  opinions 
of  witnesses  <«  the  direct  point  of  propor- 
tionate benefits,  which,  if  true,  showed  gross 
Inequality. 

For  these  reasons,  and  those  stated  in  the 
opinion  rendered  in  department,  the  Judg- 
ment and  order  are  reversed. 

"We  concur:  GAROUTTE,  J.;  HARIU- 
BON,  J.;  VAN  FLEET,  J.;  McFARLAND, 
J,;   HBNSHAW,  J. 

v.4lP.no.3— 22 


LOWER  KING'S  RIVBR  RECLAMATION 
DIST.,  NO.  531,  V.  WOOD.    (No.  18,348.) 

(Supreme  Court  of  California.     July  31,  1885.) 

In  bank. 

On  rehearing.  For  former  report,  see  39  Pac. 
634. 

Daggett  &  Adams,  for  appellant  Denson  & 
De  Hnven,  for  respondent. 

PER  CURIAM.  On  the  authority  of  Lower 
King's  River  Reclamation  Dlst  v.  Phillipe  (No. 
18,341,  this  day  decided)  41  Pac.  335,  the  judg- 
ment and  order  appealed  from  ore  reversed. 


LOWER  KING'S  RIVER  RECLAMATION 

DIST.,  NO.  631,   T.   PHILLIPS  et  ai. 

(No.  18,344.) 

(Supreme  Court  of  Califorala.    July  31,  1895.) 

In  banlc. 
On  rehearing. 
Pac.  634. 


For  former  opinion,  see  39 


Daggett  &  Adams,  for  appellant  Denson  & 
De  Haven,  for  reapondeut 

PER  CURIAM.  On  the  authority  of  Lower 
King's  River  Reclamation  Dlst  r.  Phillips  (No. 
18,341,  this  day  decided)  41  Pac.  335,  the  judg- 
ment and  Older  appealed  from  are  reversed. 


(108  Cal.  SS4) 
SAMONSET  V.  MBSNAQER  et  al.    (No.  19,- 

440.) 

(Supreme  C!ourt  of  California.     Aug.  3,  1885.) 

OKiTuiTocs  AoBNT— Liability  for  Neolioekos 

— FisBiNos— Proof  of  Iiobt  Lbttek. 

1.  Where  facts  are  found  as  alleged  in  a 
verified  answer,  defendant  cannot  question  the 
correctness  of  the  finding. 

2.  One  who  receives  money,  and  agrees  to 
loan  it  without  any  charge,  and  to  collect  the 
interest  and  principal,  is  liable  for  its  loss  by 
reason  of  his  negligence,  where  be  loans  it  with- 
out security  to  one  to  whom  he  personally  fur- 
nishes goods  to  enable  him  to  start  in  bnainess, 
and  does  not  collect  principal  or  interest  when 
due  for  fear  the  borrower  would  become  crip- 
pled, and  unable  to  pay  what  he  owed  him  per- 
sonally. 

3.  Testimony  of  the  recipient  of  a  letter 
that  he  had  lost  it  that  he  had  looked  for  it  a 
great  deal,  that  he  thought  at  one  time  he  had 
left  it  at  the  oflice  of  his  buyer,  but  had  looked 
for  it  there,  and  been  unable  to  find  it,  is  suffi- 
cient to  allow  proof  of  the  contents. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Loe  Angeles 
county;  W.  H.  Clark,  Judge. 

Action  by  J.  Samonset  against  George  L. 
Mesnager  and  Pierre  Darancette.  Judgment 
for  plabitlff.  Defendant  Darancette  appeals. 
Affirmed. 

Horace  Bell,  for  appellant  H.  H.  Appel, 
E.  A.  Rizon,  and  J.  McKlnley,  for  respond- 
ent 

BELCHER,  C.  This  Is  an  action  to  re- 
cover the  sum  of  $500,  with  interest  thereon. 
The  court  below  found,  the  facts  and  render- 
ed Judgment  in  favor  of  the  plaintiff,  from 
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which,  and  from  an  order  denying  a  new 
trial,  the  defendant  Darancette  appeala 

The  facts,  as  disclosed  by  the  record,  are. 
In  substance,  as  follows:  In  1886  respondent, 
being  about  to  leave  the  city  of  Los  Angeles 
and  go  to  France,  left  with  appellant  the 
sum  of  $500,  to  be  loaned  out  by  him  at  In- 
terest for  the  use  and  benefit  of  respondent 
Appellant  received  the  money,  and  agreed  to 
loan  the  same,  without  any  charge  or  com- 
pensation for  so  doing,  and  to  collect  the 
principal  and  Interest,  and,  when  collected, 
to  r^nit  the  same  to  respondent.  In  France. 
About  October  1,  1886,  respondent  departed 
from  Los  Angeles,  and  went  to  France,  where 
he  has  ever  since  resided.  Within  a  few  days 
after  his  departure,  appellant  loaned  the  said 
1500  to  one  Couture,  and  took  his  promissory 
note  therefor,  payable  In  one  year,  with  In- 
terest at  the  rate  of  12  per  cent  per  annum, 
but  took  no  security  for  its  payment.  The 
loan  to  Couture  was  made  to  enable  him  to 
commence  and  carry  on  business  tn  selling 
groceries  and  liquors,  and  appellant  furnish- 
ed him  goods  from  a  st(H«  In  Ixis  Angeles, 
then  owned  and  conducted  by  a  firm  of  which 
he  was  a  member.  After  the  note  became 
due,  appellant  took  no  steps  to  collect  it 
except  he  asked  Couture  several  times  for 
the  money,  and  was  told  by  him  not  to  be 
afraid,  that  the  note  was  good  for  a  consid- 
erable time,  and  that  he  had  not  the  money 
thai,  but  would  get  it  and  pay  all  that  he 
owed.  Couture  closed  out  his  business,  and 
in  January,  1888,  went  to  France,  where  he 
remained  till  the  latter  end  of  that  year, 
and  then  returned.  On  his  return  he  again 
went  Into  business  In  East  Los  Angeles,  and 
was  furnished  with  goods  and  merchandise  by 
appellant's  firm.  He  thereafter  continued  in 
bis  said  business  until  April,  1891,  when  he 
became  absolutely  bankrupt,  and  unable  to 
pay  the  said  5500  so  loaned  him,  or  the  in- 
terest thereon,  and  has  so  continued  ever 
since.  Some  time  in  1890,  appellant  took  a 
new  note  from  Couture  for  the  amount  due 
resiwndent,  and  again,  on  April  21,  1891,  he 
took  another  new  note  from  him.  The  first 
two  notes  were  made  payable  to  appellant, 
and  the  last  was  payable  to  appellant  and 
respondent  two  years  after  date,  and  was 
for  $2,000,  bearing  interest  at  the  rate  of  10 
per  cent  per  annum,  which  sum  Included  the 
amount  due  respondent,  ?789.36,  and  the  bal- 
ance of  an  Indebtedness  due  appellant  When 
Couture  returned  from  France  he  had  $3,500 
in  money,  $2,000  being  on  deposit  in  a  bank 
in  Los  Angeles;  and  he  says  appellant  never 
asked  him  to  pay  the  $500  due  respondent, 
and  that,  If  he  had,  be  could  and  would  have 
paid  it.  During  all  the  times  mentioned, 
appellant  "failed  and  neglected  to  collect  the 
said  sum  of  five  hundred  dollars  from  said 
Couture,  or  the  interest  thereon,  and  used  no 
diligence  or  reasonable  means,  or  any  means 
at  all,  to  collect  said  sum  of  money,"  and,  as 
en  excuse  therefor,  be  says:  "I  didn't  wish 
to  bring  suit  against  Mr.  Couture,  who  owed 


this  five  hundred  dollars,  because  Mr.  Cou- 
ture owed  me  and  Mr.  Mesnager  also;  and, 
if  I  should  attach  his  business,  he  would  have 
been  crippled  so  that  he  could  not  pay  me 
and  my  partner  what  he  owed  our  firm." 
Appellant  failed  to  Inform  respondent  In  re- 
gard to  the  said  loan,  and  of  the  fact  that 
he  had  not  required  or  obtained  security 
therefor;  and  at  no  time  did  respondeot 
know  that  the  loan  had  been  made  to  Cou- 
ture without  security,  and  the  money  lost, 
until  a  short  time  before  this  action  was 
commenced,  when,  by  his  agent,  he  demand- 
ed of  appellant  the  repayment  of  the  money, 
and  "he  refused  to  pay  It,  and  said:  'I  don't 
want  to  be  molested.  Neither  you  or  he  can 
collect  that  money,  because  the  time  has 
gone  by.' "  Upon  these  facts,  the  question  Is, 
was  appellant  guilty  of  such  negligence  as 
rendered  him  personally  liable  to  respondent? 

It  is  claimed  for  appellant  that  some  of 
the  findings  were  not  justified  by  the  evi- 
dence, and  the  first  point  made  under  this 
head  is  that  there  was  no  evidence  to  sup- 
port the  flailing  that  respondent  left  the 
money  in  question  with  appellant  about  the 
time  of  his  departure  from  Los  Angeles,  and 
that,  within  a  few  days  after  his  departure, 
appellant  loaned  the  money  to  Couture;  and 
It  Is  said  that  the  evidence  of  appellant 
shows,  beyond  question,  that  the  money  was 
loaned  on  August  21,  1886.  A  suflSclent  an- 
swer to  this  point  is  that  the  finding  is  in 
almost  the  exact  language  of  appellant's  veri- 
fied answer,  and  its  correctness  cannot,  there- 
fore, be  questioned  by  him.  The  other  find- 
ings objected  to  are  not  without  support  in 
the  pleadings  and  evidence;  and  the  Judg- 
ment cannot  therefore,  bo  reversed  on  the 
first  ground  urged. 

It  Is  further  claimed  for  appellant  that  his 
agency  was  merely  gratuitous,  and  that  a 
gratuitous  agent  can  only  be  held  liable  for 
gross  negligence.  But  such  an  agent  Is  boimd 
to  exercise  good  faith  and  ordinary  diligence. 
As  was  said  in  Herrick  v.  Hodges.  13  Cal. 
434:  "If  defendant  had  undertaken  this 
agency,  he  would  be  bound,  though  It  were 
gratuitously  undertaken,  to  good  faith  and 
ordinary  diligence  In  executing  what  he  pre- 
tended to  do."  And  the  general  rule  is  that 
trustees,  having  trust  money  to  Invest,  must 
act  in  good  faith,  and  with  a  sound  discre- 
tion, in  investing  it,  and  that  it  is  not  a  sound 
discretion  to  invest  in  mere  persoAal  securi- 
ties. Perry,  Trusts,  §§  459,  453.  Here  it 
appears,  from  appellant's  own  testimony,  giv- 
en on  cross-examination, ,  that  he  did  not 
know  what  Mr.  Couture's  circumstances  were 
when  he  loaned  him  the  money;  that  Couture 
worked  as  a  barkeeper  for  his  firm  in  1886 
or  1887,  but  how  long  he  could  not  say;  that 
he  never  knew  what  wages  he  was  getting; 
that  he  took  no  security  for  the  loan;  that  be 
did  not  ascertain  whether  Couture  purchased 
any  property  or  not;  that  he  loaned  the  mon- 
ey for  one  year,  and,  when  the  debt  became 
due,  did  not  collect  it,  and  did  not  laaow 
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wliat  CoQture  was  doing  at  that  time;  that 
viith  the  money,  and  with  goods  and  mer- 
chandise, he  helped  Couture  to  start  In  busl- 
negg;  that  when  he  received  the  money  from 
respondent  he  agreed  to  collect  it  and  remit 
it;  that  be  allowed  the  time  to  go  by  with- 
out paym^it  of  principal  or  Interest  untU 
1891,  when  Couture  became  bantcrupt,  be- 
cause he  waa  afraid,  If  be  broi^ht  suit,  that 
CoQtmre  would  be  crippled,  and  unable  to 
[Ay  what  he  owed  him  and  his  partner.  This 
testimony  was,  of  itself,  quite  snfflcieiit  to 
show  that  appellant  did  not  exercise  wdlnary 
dlllgeace,  or  a  sound  discretion,  In  the  man- 
agement of  the  money  Intrusted  to  him,  but 
was  guilty  of  gross  negligence. 

The  point  that  respondent  was  guilty  of 
contributory  negligence,  and  therefore  not  en- 
titled to  recover,  cannot  be  sustained.'  He 
was  in  Fiance  during  all  tbe  times-  named, 
and  had  no  knowledge  of  the  mismanagement 
of  his  money  by  appellant  imtil  a  short  time 
before  this  action  was  commenced. 

So  the  point  that  the  court  erred  in  ad- 
mitting In  evidence  proof  of  the  contents  of 
a  lost  letter  from  respondent  to  his  brother 
here  is  also  untenable.  Tbe  letter  directed 
the  brother  to  go  to  appellant  and  demand 
the  payment  of  tbe  said  $500,  and,  unless 
paid,  to  commence  an  action  to  recover  the 
same;  and  the  recipient  of  tbe  letter  testified 
that  be  bad  lost  it;  that  he  had  looked  for 
It  a  great  deal,  and  that  he  thought  at  one 
time  he  might  have  left  It  at  the  office  of  his 
attorney,  but  he  had  looked  for  it  there,  and 
had  been  unable  to  And  It.  This  testimony 
was  sufficient  to  justify  the  ruling  complain- 
ed of.  Tbe  Judgment  and  order  appealed 
from  should  be  affirmed. 

"We  concur:    BRITT,  C;  HAiNES,  0. 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(3  Okl.  1£2) 

WASS  T.  TENNENT-STRIBLING  SHOS 

CO. 
(Sapreme  Court  of  Oklahoma.    July  27,  1895.) 
Appeal— Petitios   not  Objected   to    Below — 

COSSTROCTION— FiSniNOS — SCPFICIESCY 
OF  EvIDEXOE. 

1.  A  petition  attacked  for  tbe  first  time  in 
the  supreme  court  for  the  reason  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  will  be  liberally  construed,  in  order 
to  uphold  the  Judgment  rendered  in  the  trial 
court. 

2.  When,  npon  an  examination  of  the  entire 
record,  it  ai>peaTB  that  there  is  sufficient  evi- 
dence to  justify  the  trial  court  in  making  certain 
ficdings  of  fact,  held,  that  this  court  will  not 
reverse  a  judgment  based  upon  such  findiuits. 

3.  A  party  offering  a  witness  should  not 
be  permitted  to  discredit  his  testimony.  But 
n'itncsses  frequently  draw  conclusions  not  war- 
ninted  by  the  facts  to  which  they  testify,  and  it 
is  the  duty  of  a  court  to  say.  under  the  law, 
what  facts  are  established  by  the  testimony, 

(Syllabus  by  the  Court.) 


Appeal  from  district  court,  Canadian  coun- 
ty. 

Action  by  Tennent-Stribllng  Shoe  Company 
against  N.  B.  Wass  and  another  to  set  aside 
a  conveyance.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Dllle  &  Schmook,  for  plaintiff  in  error.  For- 
rest &  Gunn  and  Blake  &  Blake,  for  defend- 
ants in  error. 

DALE,  C.  J.  March  20,  1890,  the  Tennent- 
Stribllng  Shoe  Company  filed  in  the  district 
court  of  Canadian  county  an  action  against 
N.  B.  Wass  and  Lydia  A.  Wass,  to  subject 
their  property  to  an  execution,  which  plain- 
tiff below  had  previously  obtained  against 
said  defendants;  and  in  such  petition  asked 
the  court  to  decree  that  a  certain  transfer  of 
real  estate  by  the  defendant  N.  B.  Wass  to 
the  said  Lydla  A  Wass  be  declared  fraudu- 
lent and  void,  and  that  such  transfer  be  va- 
cated and  set  aside,  and  that  the  real  estate, 
or  so  much  thereof  as  might  be  necessary  to 
satisfy  the  execution  described  In  the  peti- 
tion, be  subjected  to  levy,  and  sold  under 
said  execution.  The  defendants  answered 
by  general  denial.  The  case  was  tried  at 
the  June  term,  1894.  of  said  court,  without 
the  Intervention  of  a  Jury,  and  judgment  was 
rendered  for  the  plaintiff.  N.  B.  Wass  and 
Lydla  A  Wass  bring  the  case  here  for  re- 
view. 

The  facts,  as  we  gather  them  from  the 
pleadings,  the  record,  and  the  transcript  of 
testimony  before  us,  are  that  N.  B.  Wass 
was,  in  the  fall  and  winter  of  1893  and  1884, 
engaged  In  business  at  El  Reno, '  carrying 
on  a  dry -goods  store;  that,  in  addition  to 
the  general  stock  which  he  carried  in  that 
store,  he  was  the  owner  of  56  lots,  in  tbe 
city  of  El  Reno,  and  a  homestead  of  40  acres, 
adjoining  the  city  on  the  south;  that,  on  the 
18th  day  of  December,  1893,  said  Wass  ex- 
ecuted and  delivered  his  deed  of  trust,  con- 
veying the  tlUe  to  50  lots  In  the  city  of  El 
Reno,  to  one  W.  N.  Hubbell,  to  be  by  said 
Hubbell  transferred,  by  deed  of  conveyance, 
to  Lydia  A.  Wass,  wife  of  N.  B.  Wass;  that, 
at  the  time  such  deed  of  conveyance  was  so 
made,  the  said  N.  B.  Wass  was  Indebted,  In 
the  sum  of  about  93,000,  to  different  per- 
sons, a  p<Hi:Ion  of  such  Indebtedness  being 
for  goods  then  in  the  store  of  said  Wass, 
which  goods  had  been  purchased  from  differ- 
ent wholesale  firms,  in  the  regular  course  of 
business  and  trade;  that  he  was  owing  one 
of  tbe  banks  at  £1  Reno  the  sum  of  about 
$1,050,  and  another  bank  at  tbe  same  place 
the  sum  of  |294;  that  he  was  surety  upon  a 
note  in  the  sum  of  $500,  and  that  he  claimed 
to  be  indebted  to  his  wife  in  the  gum  of 
$3,375,  tar  the  payment  of  which  last  sum 
of  money  the  transfer  of  the  56  lots  was 
made.  Prior  to  the  time  of  the  conveyance 
of  the  lots  to  bis  wife  he  claimed  to  be  the 
owner  of  property  of  the  value  of  $0,570, 
with  liabilities  of  $0,930;  but,  from  the  evi- 
dence in  this  case,  it  would  appear  that  he 
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liad  OTerestlmated  his  naseta  to  the  extent 
of  abont  $2,000,  and  that  his  real  assets,  out- 
side of  his  homestead,  \7hlch  Is  estimated 
to  be  worth  from  six  to  eight  thousand  dol- 
lars, were,  in  fact,  abont  $7,500,  with  lia- 
bilities of  about  $7,000.  It  appears  from  the 
record  In  this  case  that,  shortly  after  he 
•conveyed  to  his  wife  the  lots  in  controversy, 
he  was  unable  to  meet  his  obligations,  and 
his  stock  of  goods  was  seized  by  his  cred- 
itors, and  sold,  and  ail  of  his  assets,  not  ex- 
empt by  law,  were  subjected  to  the  payment 
of  his  debts;  and  this  suit  was  instituted,  for 
the  purpose  of  subjecting  to  the  payment  of 
his  debt  to  plaintiff  below  the  property  deed- 
«d  to  his  wife.  At  the  trial  of  the  case  in 
the  court  below,  the  court  made  certain 
findings  of  fact,  among  which  were  the  fol- 
lowing: "First  That  the  plaintiff  above 
named  is  the  judgment  creditor  of  said  N.  B. 
Wass.  Second.  That  the  indebtedness  on 
which  such  Judgment  was  found  was  creat- 
ed prior  to  the  18th  day  of  December,  1893. 
Third.  That  the  said  transfer  of  the  said  real 
estate  by  the  said  N.  B.  Wass  to  the  said 
Liydla  A.  Wass  was  made  to  hinder  and  de- 
lay the  creditors  of  the  said  N.  B.  Wass,  and 
was  made  without  a  valuable  consideration. 
ITonrtb.  That  the  contention  of  the  defend- 
ants thi^t  said  transfer  was  made  in  good 
faith,  to  settle,  and  In  payment  of,  a  prior 
existing  debt,  is  not  established  by  the  evi- 
dence; nor  does  the  evidence  establish  that 
the  relations  of  debtor  and  creditor  existed 
between  the  said  N.  B.  Wass  and  Lydia  A. 
Wass  at  the  time  of  said  conveyance.  Fifth. 
That  the  execution  issued  on  said  judgment 
was  returned  unsatisfied,  and  that  said  N.  B. 
Wass  has  no  personal  pr(H>erty,  and  no  real 
property  except  that  above  described,  out  of 
which  said  judgment  could  be  satisfied."  The 
court  then  proceeded  to  give  judgment,  as 
prayed  for  in  the  petition;  and  it  la  to  reverse 
the  judgment  of  the  court  below  that  thiscause 
is  brought  here  on  appeal.  There  are  two 
propositions  Involved  in  this  case,  and  upon 
which  the  plaintiffs  in  error  rely  for  a  re- 
versal: First  That  the  petition  in  said  cause 
does  not  state  facts  sufflcioit  to  constitute  a 
cause  of  action  against  the  defendants,  or 
either  of  them.  Second.  That  the  decision 
of  the  court  l>elow  was  not  warranted  by  the 
evidence. 

1.  We  have  no  difficulty  In  determining  the 
first  contention  raised  by  appellant  The 
plaintiff  in  error  contends  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  for  the  reason  that  it  must 
be  alleged  in  a  creditors'  bill  of  this  Idnd  that 
an  execution  has  been  issued  and  returned 
unsatisfied.  Conceding  that  such  allegation 
must  appear  In  the  i>etitlon,  we  think  that  the 
second  and  third  paragraphs  in  the  petition 
sufficiently  show  the  fact  that  an  execution 
had  previously  been  issued  and  returned  sat- 
isfied only  in  part,— the  petition  alleging: 
"That  the  execution  was  duly  issued  by  the 
Judge  of  said  court  upon  said  Judgment,  and 


placed  in  the  hands  of  the  sheriff  of  said 
county;  that  a  cwtain  attachment  was  issued 
out  of  the  probate  court'  prior  to  the  judg- 
ment therein,  and  the  same  was  levied  upon 
certain  personal  property  of  the  said  N.  B. 
Wass,  subsequent  to  Judgment;  the  proceeds 
of  the  proi)erty  so  attached  have  been  applied 
on  said  Judgment;  but  there  still  remains  un- 
paid upon  the  aforesaid  Judgment  the  sum  of 
$119.85,  and  the  defendant  is  wholly  without 
personal  property  upon  which  said  execution 
may  be  levied,  and  said  Judgment  satisfied 
therefrom."     We    think  that  a  liberal  con- 
struction of  the  allegations  above  quoted  are 
sufficient  to  Inform  the  court  that  an  execu- 
tion had,  prior  to  the  time  of  the  institution 
of  the  suit,  been  issued  and  returned  satisfied 
in  part  only.   No  objection  was  made  to  the 
sufficiency  of  the  petition  in  the  court  below, 
either  by  motion  or  demurrer.    A  petition  at- 
tacked for  the  first  time  in  the  supreme  court 
for  the  reason  that  It  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  will  be 
liberally  construed.  In  order  to  uphold  the 
Judgment  rendered  in  the  trial  court    Rail- 
road Co.  T.  Morrow,  36  Kan.  495,  13  Pac.  789. 
2.  The  second  contention  of  appellants,  to 
the  effect  that  no  evidence  was  before  the 
court  upon  which  the  court  was  warranted  in 
finding  the  facts  as  beretofore  set  forth.  Is 
one  worthy  of  grave  consideration  in  this 
case.   The  only  persons  relied  upon  to  estab- 
lish the  fraud,  as  claimed  In  the  petition  of 
the  plaintiffs  below,  were  the  defendants  N. 
B.  Wass  and  Lydla  A.  Wass.   These  parties 
were  both  placed  upon  the  witness  stand  by 
the  plaintiff,  and  examined  at  great  length. 
If  the  evidence  in  the  case  warranted  the 
trial  court  in  Its  findingrs  of  fact,  the  decision 
rendered  was  correct.    We  have  carefully  ex- 
amined the  record  before  us.  with  a  view  to 
determining  upon  what  evidence  the  findings 
of  the  lower  court  were  based.    It  clearly  ap- 
pears that  the  husband  obtained  about  $2,500 
from  his  wife  in  the  year  1888;  that  the  mon- 
ey was  the  wife's  share  of  an  estate  inherited 
from  her  mother;  that  the  wife  was  appoint- 
ed administratrix  of  the  estate;  and  that  K. 
B.  Wass  acted  as  the  agent  of  his  wife,  the 
administratrix,  in  settling  such  estate,  and 
dividing  the  proceeds  among  the  heirs.    Be- 
longing to  the  estate  were  notes  and  mort- 
gages, which  were,  for  the  most  part  retain- 
ed by  Wass,  as  the  share  of  his  wife.    These 
securities  were  converted  Into  money,  and 
the  proceeds,  to  the  amount  of  $2,500,  kept 
by  Wass,  under  what  he  claims  was  an  ar- 
rangement between  his    wife    and    himself 
that  he  was  to  use  the  money,  and  return  the 
same  to  his  wife  as  be  became  able,  or  am  be 
might  find  It  convenient    The  testimony  of 
Mrs.  Wass  was  to  the  same  effect    Neither 
party  claimed  that  there  was  any  definite 
time  fixed  when  the  money  was  to  be  return- 
ed, or  that  any  stipulated  amount  of  interest 
was  to  be  paid  for  the  use  of  the  money.  The 
evidence  shows  that,  at  the  time  Wass  transi 
ferred  the  real  estate  to  his  wife,  In  Decem- 
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ber,  1893,  no  prevloas  agreement  was  had 
between  the  parties  that  the  debt  shonld  be 
batlsfled  In  this  way,  and  no  demand  upon  the 
part  of  the  wife  for  a  settlement  at  that  par- 
tkcnlar  time  was  made;  that,  at  the  time  of 
such  transfer,  N.  B.  Wass  most  have  known 
that  he  had  obllEations  to  meet  which  he 
could  not.  In  the  ordinary  conrse  of  events, 
liquidate  as  they  matured.  Under  these  con- 
ditions, waa  the  finding  of  the  lower  court  to 
tlie  effect  that  the  transfer  was  made  to  hin- 
der and  delay  creditors  wholly  unsupported 
by  the  evidence?  We  think  not.  The  trans- 
fer was  made  under  an. Impending  belief  of 
Insolvency,  and  it  was  found  to  operate  to 
hinder  the  creditors  In  securing  payment  of 
their  claims.  True,  Mr.  Wass  testifies  that 
he  had  more  than  enough  outside  of  his  debts 
to  satis^  his  creditors;  but  the  result  of  the 
liquidation  demonstrated  that  he  had  not. 

It  is  contended,  also,  that,  If  Mr.  Wass  did 
convey  the  property  with  the  fraudulent  In- 
tent to  hinder  and  delay  his  creditors,  the 
record  nowhere  8h6w8,  even  inferentially, 
that  his  wife  knew  of  this  intention,  or  was 
a  party  to  it  in  any  manner;  that,  this  being 
a  conveyance  to  secure  an  honest  debt,  the 
knowledge  of  an  intention  to  defraud  must  be 
brought  home  to  Mrs.  Wass.  We  think  that, 
if  the  record  clearly  showed  the  existence  of 
a  debt  which  the  husband  was  bound  to  pay, 
the  fact  that  payment  of  such  debt  to  Mrs. 
Wass  would  or  would  not  hinder  or  delay 
creditors,  or  that  Mrs.  Wass  did  or  did  not 
know  that  such  payment  would  so  operate,  is 
wholly  immaterial.  If  Wass  owed  his  wife 
a  debt,  she  has  a  right  to  payment,  the  same 
as  any  other  creditor;  and  the  law  Is  well  set- 
tled that  a  creditor  may  secure  his  entire 
debt,  even  If  in  so  doing  he  thereby  hinders 
and  delays  other  creditors.  And  this  brings 
us  to  the  Question  which  we  deem  of  vital 
importance  in  this  case.  Was  or  was  not  the 
husband  indebted  to  the  wife?  Does  the  rec- 
ord warrant  the  finding  of  the  trial  court 
that  the  evidence  does  not  establish  the  fact 
that  the  relation  of  debtor  and  creditor  exist- 
ed between  the  husband  and  wife  at  the  time 
of  the  conveyance  of  the  property  in  Decem- 
ber, 1883? 

The  testimony,  as  before  stated,  shows  that 
the  husband  received  the  |2,500  from  the  wife; 
bnt  this  fact  alone  is  not  sufficient  to  Justify 
a  court  in  saying  that  the  money  went  to  the 
husband  as  a  loan.  In  fact,  in  the  absence  of 
proof,  it  might  rather  be  presumed  that  mon- 
ey from  the  wife  to  the  husband,  or  vice 
versa,  should  be  considered  as  a  gift;  as  the 
rdatlon  of  man  and  wife  Is  such  that,  gener- 
ally speaking,  each  party  to  the  marriage 
contract  uses  the  proi>erty  of  the  other  with 
as  much  freedom  as  If  It  were  bis  separate 
portion.  And  especially  Is  this  troe  in  rela- 
tion to  the  money  of  the  wife.  With  rare  ex- 
ceptions, the  husband  assumes  the  right  to 
control,  use,  and  invest  the  money  of  the  wife 
as  freely  as  if  it  were  his  own;  and  It  is  sel- 


dom that  the  wife  objects.  Under  the  evi- 
dence contained  in  the  record  of  this  case, 
we  think  it  clearly  appears  that,  when  the 
wife  came  Into  her  inheritance,  she  turned 
the  same  over  to  her  husband,  possibly  with 
a  vague  Idea  that  he  would  return  it  to  her  at 
some  future  time,  bnt  with  no  definite  idea 
other  than  that  generally  In  mind  by  a  wife 
when  her  husband  takes  possession  of  prop- 
erty belonging  to  her  separately;  that' is,  she 
believes  he  can  better  manage  it  than  can 
she,  that  it  will  be  safer  with  him  than  with 
her,— In  short,  that  the  Interests  of  the  family 
will  be  better  conserved  if  he  shall  take 
charge  of  the  money.  These  facts  might  rea- 
sonably be  gathered  from  the  record.  It  Is 
true  he  testifies  that  he  told  her  that  be  would 
pay  the  money  bock,  and  that  she  testifies 
that  she  let  him  have  the  money  with  that 
exi>ectation;  but,  notwithstanding  this  direct 
testimony,  we  think  that  the  entire  record 
would  Justify  a  finding  that  the  relation  of 
debtor  and  creditor  did  not  exist  at  the  time 
of  the  conveyance  of  the  property  in  question 
in  this  case;  and  we  think  that  It  might  prop- 
erly be  found  that  the  act  of  the  husband  In 
making  the  conveyance  was  a  voluntary  act 
upon  his  part  to  reimburse  bis  wife  for  a 
favor  received,  rather  than  a  settlement  of  a 
debt  growbig  out  of  a  contract  The  author- 
ities are  uniform  that,  as  against  creditors, 
such  a  conveyance  will  not  stand.  Hunt  v. 
Spencer,  20  Kan.  130;  Coale  v.  Plow  Co.  (111.) 
25  N.  B.  1016;  Porter  v.  Cfoble  (Iowa)  55  N. 
W.  530. 

3.  Indeed,  counsel  for  appellants.  In  very 
able  and  exhaustive  briefs,  concede  that.  If 
the  evidence  warranted  the  court  below  In  Its 
findings  of  facts  upon  this  proposition,  then 
the  condnslon  we  here  announce  is  correct; 
but  contend  that,  inasmuch  as  the  only  wit- 
nesses relied  upon  by  plaintiff  below  were 
Mr.  and  Mrs.  Wass,  and  as  both  of  such  wit- 
nesses testified  that  the  sum  named  as  con- 
sideration for  the  transfer  was  a  loan,  such 
testimony  must  be  accepted  as  conclusively 
proving  the  character  of  the  transaction.  We 
concede  the  general  proposition  that  no  per- 
son should  be  permitted  to  question  the  truth- 
fulness of  his  own  witnesses.  But  witnesses 
frequently  testify  to  facts  which  do  not 
warrant  the  conclusions  which  the  witnesses 
place  upon  such  facts.  The  court  was  bound 
to  say,  as  a  matter  of  law,  whether  or  not,  in 
view  of  all  the  testimony  and  circumstances 
surrounding  the  transaction,  admitting  that 
the  testimony  of  Mr.  and  Mrs.  Wass  was 
true,  did  or  did  not  such  transaction  create 
the  relation  of  debtor  and  creditor  between 
the  parties?  We  can  readily  see  how,  under 
the  evidence,  the  court  could  arrive  at  either 
conclusion,  and  therefoi^  will  not  ^sturb  the 
Judgment. 

BURFORD,  7.,  having  presided  at  the  trial 
in  the  court  below,  not  sitting;  the  other  jus- 
tices concurring. 
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ABEL  T.  BLAIR. 

(Sapreme  Court  of  Oklahoma.    July  27,  1895.) 

Appeal — Bbcokd— Case   Made  —  Contkadictioks 

—Failure  to  Sekve  in  Time— Effect. 

1.  The  records  of  the  court,  incorporated  in- 
to a  case  made,  cannot  be  contradicted  by  other 
statements  contained  in  the  case  made, 

2.  Where  the  extensions  of  time  granted  by 
the  district  court,  or  judge  thereof;  have  once 
expired,  the  district  court,  or  the  judge  there- 
of, has  no  power  then  to  extend  the  time  for 
serving  a  case  made,  and  a  case  made,  served, 
signed,  and  settled  after  the  expiration  of  time 
is  void. 

3.  Where  a  case  made  has  been  held  void 
because  it  was  not  served  in  time,  and  whwe 
the  clerk  of  a  district  court  has  no^  certified  that 
the  copies  of  the  pleadings,  findings,  and  con- 
dusions  of  the  court,  as  contained  in  the  case 
made,  are  true  and  correct  copies  of  the  same 
as  shown  by  the  records  of  the  district  court, 
sad)  record  cannot  be  considered  as  a  transcript 
of  the  record  of  the  court  below  upon  the  cer- 
tificate of  the  judge  of  the  district  court,  at- 
tested by  the  derk,  that  the  pleadings,  orders, 
and  process  are  true  and  correct  copies  of  the 
originals.  ' 

(Syllabus  by  the  Court  J 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  W.  J.  Blair  against  Dick  Abel. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brought  error.  Tbe  case  was  dis- 
missed for  failure  to  serve  the  case  made  In 
time,  and  plaintiff  In  error  moves  that  the 
case  made  be  considered  as  a  transcript. 
Motion  denied. 

Wlsby  &  Homer,  for  appellant  Huston 
&  Huston  and  J.  E.  Plckard,  for  appellee. 

BIERER,  J.  To  the  petition  In  «Tor  In 
this  case  Is  attached  tbe  original  case  made 
filed  In  the  court  b^ow.  Upon  the  motion  of 
the  defendant  In  errw,  tbe  cause  was  dis- 
missed in  this  court  because  tbe  case  made 
was  not  served  in  time.  Tbe  case  made, 
against  wbicb  this  objection  was  ofteeei, 
shows  that  the  judgment  of  tbe  court  below 
was  rendered  May  14, 1894,  and  that  motions 
for  a  new  trial  and  in  arrest  of  Judgment 
w6re  made  and  overruled  the  same  day,  and 
the  defendant  allowed  60  days  in  which  to 
make  and  serve  a  case  made  for  the  supreme 
court;  that  on  July  3,  1894,  for  good  cause 
shown,  an  extension  of  the  original  time 
for  making  case  made  was  grafted,  giving 
00  days'  time  from  the  date  thereof,  that  is, 
from  July  3,  1894,  in  which  to  make  a  case 
made  for  the  supreme  court  On  tbe  5th  day 
of  September,  1894,  the  judge  of  the  district 
court,  on  application  of  plaintiff  in  error, 
again  extended  the  time  for  30  days  to  make 
and  serve  a  case  made,  and  tbe  case  made 
was  served  on  the  4th  day  of  October,  1894. 
Plaintiff  in  error  claims  that,  when  the  ex- 
tension of  time  to  make  a  case  was  made  by 
the  court  on  July  3,  1894,  it  was  for  60  days' 
additional  time.  The  statement  in  tbe  case 
made  is  that  60  days'  additional  time  was 
jyriven,  but  tbe  statement  also  is  that  tbe  order 
of  tbe  court  making  such  extension  is  shown 


by  tbe  Journal  entry,  which  is  set  out  in 
words  and  figures  fcdlowing  the  statement  in 
the  case,  and  this  journal  entry  shows  that 
"it  is  ordered  by  the  court  that  defendant 
have  an  extension  of  the  original  time  here- 
tofore granted  of  60  days  from  this  date  to 
make  a  case  made  for  the  suprnne  court." 
Tbe  statement  in  the  case  made,  that  60 
days'  additional  time  is  granted,  is  qualified 
by  the  further  statement  that  tbe  order  for 
the  same  la  th««in  set  out  in  words  and 
figures,  and  this  order  shows  tiiat  tbls  00 
days  was  granted,  not  in  addition  to  the  time 
theretofore  granted,  but  that  the  time  was 
extended  60  days  from  the  3d  day  of  July, 
1894;  and  this  journal  entry,  taken  as  a  rec- 
ord from  the  entries  of  the  orders  of  the 
court,  not  only  shows  within  itself  tbat  the 
extensicm  of  time  granted  was  not  to  be  an 
additional  60  days  from  the  3d  day  .of  July, 
1894,  but  only  60  days  from  that  date,  but  it 
also  is  a  record  of  the  court  tbat  cannot  be 
contradicted  by  any  statement  in  the  case 
made.  Territory  v.  Day  (Okl.)  37  Fac.  806. 
This  grant  of  additional  time,  made  on 
July  3,  1894,  for  60  days,  expired  on  the  1st 
day  of  S^teml)er,  1894,  and  the  Judge  of  the 
district  court  had  no  power  on  September 
5,  1894,  to  grant  any  additional  time,  and  the 
sorvice  of  the  case  made  and  the'  settlement 
of  the  case  made,  served  after  the  time  for 
making  and  serving  same  bad  elapsed,  were 
void.  Insurance  Co.  v.  Koons,  26  Kan.  215; 
Ingersoll  v.  Yates,  21  Kan.  90. 

To  this  case  made^  which  we  have  bdid 
void,  is  attached  the  pleadings,  the  special 
findings  of  fact  and  conclusions  of  law,  and 
exceptions  thereto  in  tbe  court  below,  and 
plaintiff  in  error  asks  that  the  errors  as- 
signed be  considered  upon  this  record  by 
treating  It  as  a  transcript  instead  of  as  a 
case  made.  This  might  be  done  if  tbe 
copies,  or  purported  copies,  of  these  plead- 
ings, findings,  and  conclusi<His  were  certified 
by  the  clerk  of  the  district  court  as  being 
true  and  correct  copies  of  the  originals. 
Lauer  t.  Livings,  24  Kan.  27a  But  tbere  ia 
nowhere  in  the  record  any  certificate  of  the 
clerk  of  the  district  court  tliat  they  are  true 
and  correct  copies.  There  is  attached  to 
this  recMd  tbe  certificate  of  the  judge  of  tbe 
district  court,  who  settled  the  case  made, 
"that  tbe  same,  as  above  set  forth,  and  as 
corrected  by  me,  is  true  and  correct  and 
contains  a  true  and  correct  statement  of  all 
the  pleadings,  motions,  ord^-s,  evidence,  find- 
ings, proceedings,  and  judgment  had  in  said 
cause,"  and  this  is  attested  by  tbe  dole 
This  attestation  of  the  clerk,  however,  does 
not  make  these  copies  a  transcript  Tbe 
clerk  has  not  certified  tbat  they  are  true 
and  correct  copies  of  the  original  pleadings, 
findings,  aild  conclusions,  as  shown  by  the 
record  In  the  court  below.  All  that  the  clerk 
has  done  in  this  case,  and  all  that  he  is  re- 
quired to  do  under  the  law,  is  to  attest  the 
case  made.  This  attestation  Is  not  a  certifi- 
cate that  the  things  therein  contained  are 
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true  and  correct,  or  that  anything  that  may  be 
contained  In  the  case  made  is  true  and  cch*- 
rect.  All  that  the  clerk  does  is  to  attest  the 
signature  of  the  Judge.  It  is  not  the  busi- 
ness of  the  clerk  to  examine  the  case  made 
to  see  whether  it  is  correct  or  not,  and  even 
should  he  do  so^  and  find  that  it  was  Incor- 
rect, what  power  would  he  have  to  so  certi- 
fy? The  law  gives  him  none.  He  would 
hare  no  right  to  certify  that  the  facts,  which 
the  judge  had  stated  were  true,  were  not 
correct,  as  shown  by  the  record.  His  only 
duty  is  to  attest,— that  is,  to  witness,— the 
signature  of  the  Judge  who  settled  and  sign- 
ed the  case.  When  this  is  done,  it  authenti- 
cates the  signature  of  the  Judge  to  the  c&e- 
tificate  to  the  case  made,  but  that  does  not 
make  the  Judge's  certificate  sufficient  to  treat 
the  record,  if  void  as  a  case  made,  as  a  tran- 
script of  the  record  In  the  court  below.  In 
the  case  of  Whitney  v.  Harris,  21  Kan.  96, 
the  case  was  taken  to  the  supreme  court  on 
a  bill  of  exceptions.  This  bill  of  exceptions 
was  held  to  be  InsufSclent  as  such,  because  it 
did  not  contain  all  of  the  record  and  pro- 
ceedings of  the  court  below,  and  plaintifF  in 
error  then  asked  that  the  record  be  considered 
as  a  transcript,  but  the  supreme  court  denied 
this  request  upon  the  ground  that  the  certifi- 
cate of  the  clerk  to  the  bill  of  exceptions  did 
not  state  that  the  copies  contained  in  the  rec- 
ord were  true  and  correct  copies  of  the  original 
pleadings  and  proceedings  of  the  court,  and  that 
the  certificate  of  the  Judge  to  the  bill  of  excep- 
tions was  not  sufficient  to  entitle  the  record  to 
be  used  as  a  transcript  The  court  in  this  case 
said:  "Besides,  the  Judge  does  not  have  author- 
ity to  certify  to  the  correctness  of  copies  of  the 
record,  or  copies  of  any  of  the  proceedings 
which  are  already  of  record.  It  Is  the  duty 
of  the  Judge  only  to  see  that  the  original  rec- 
ord is  made  up  properly,  and  that  it  speaks 
,  the  truth,  and  the  clerk  then  certifies  to  the 
correctness  of  copies  thereof,  or  to  copies  of 
IK>rtions  thereof.  But  the  clerk  does  not, 
and  has  not  in  this  case,  certified  to  the  cor- 
rectness of  the  copies  of  the  pleadings  copied 
into  this  bill  of  exceptions.  That  is,  while 
the  clerk  certifies  that  the  copy  of  the  bill 
of  exceptions  brought  to  this  court  is  a  cor- 
rect copy  of  the  original  bill  of  exceptions, 
yet  he  does  not  certify  that  the  original  plead- 
ings or.  proceedings,  or  any  of  them,  were 
correctly  copied  into  the  original  bill  of  ex- 
ceptions, and  he  does  not  certify  that  the 
copies  of  pleadings  and  proceedings  found 
in  the  copy  of  the  bill  of  exceptions  brought 
to  this  court  are  true  copies  of  the  original 
pleadings  and  proceedings."  We  consider 
this  case  cited  squarely  In  point  with  the 
case  under  consideration,  and  it  compels  us 
to  deny  the  request  of  plaintiff  in  error  that 
this  record,  now  held  to  be  void  as  a  case 
made,  be  considered  as  a  transcript  A  case 
made  simply  performs  the  office  of  bringing 
into  the  record  matters  not  otherwise  a  part 
of  the  recMd.  and  which  were  formerly 
brought  into  it  by  a  bill  of  exceptions,  and  U 


a  case  made  is  not  served  In  time,  so  as  to 
make  It  valid,thc  certificate  of  the  Judge  to 
the  case  made  cannot  be  held  sufficient  to 
bring  the  record  of  the  court  below  here  as  a 
transcript  The  motion  of  the  plaintiff  In 
error  to  so  consider  the  record  Is  denied,  and 
the  appeal  dismissed.  All  the  Justices  con- 
curring, except  DAXiB,  J.,  mot  sitting. 


(3  Okl.  136) 

CITY  OF  GUTHRIE  t.  NIX  et  al. 

(Supreme  Court  of  Oklahoma.    July  2T,  1885.) 
Action  fob  Neglioencb — Frebdoh  raoic  C021- 

TBIBUTOKT    I^EOUOBNCB  —  FaUjVHK    TO     PLEAD 

—Aider  bi  Vebdict— Appeal— Objections  kot 
Kaised  Below. 

1.  Under  the  Code  of  Civil  Procedure  adopt- 
ed from  the  state  of  Indiana,  and  in  force  in 
this  territory  under  the  Statutes  of  1890,  the 
rules  of  interpretation  and  constmctiou  applied 
to  that  Code  by  the  supreme  court  of  Indiana 
prior  to  its  adoption  here,  when  recognized  by 
it  as  .settled  rules  of  interpretation  and  con- 
struction, will  be  applied  to  this  court:  and  un- 
der this  ruling  a  plaintiff  seeking  damages  for 
negligence  must  atiirmativcly  allege  in  his  com- 
plaint that  he  did  not  contribute  to  the  injury 
complained  of  by  any  negligence  of  his  own. 

2.  Under  the  Code  of  Civil  Procedure  adopt- 
ed from' the  state  of  Indiana,  and  in  force  in 
this  territory  under  the  Statutes  of  1890,  if  a 
material  averment  be  omitted  frcnn  the  com- 
plaint the  complaint  may  be  questioned  for  the 
first  time  by  an  assignment  of  error  in  the  su- 
preme court,  upon  the  ground  that  it  does  not 
state  facts  sufiicient  to  ccmstitute  a  cause  of  ac- 
tion, although  the  objection  may  not  have  been 
raised  by  demurrer  in  the  court  below. 

3.  Under  the  Code  of  Civil  Procedure  here 
Interpreted,  when  an  averment  material  to  the 
cause  of  action  has  been  imperfectly  or  de- 
fectively stated  in  the  pleadings,  hut  yet  so 
that  proof  may  be  admitted  under  such  aver- 
ment, the  defect  will  be  cured  by  verdict,  but 
the  total  omission  of  a  material  averment  will 
not  be  cured  by  verdict 

(Syllabus  by  the  Court.) 

Error  to  district  court,  IiOgan  county. 

Action  by  Nix,  Halsell  &  Co.  against  the 
city  of  Guthrie  to  recover  damages  resulting 
from  a  defective  drain.  There  was  a  Judg- 
ment for  plaintiffs,  and  an  order  denying  a 
new  trial,  and  defendant  brings  error.  Ile- 
versed. 

B.  T.  Halner  and  Morgan,  Panooast  &  C.ik- 
er,  for  plaintiff  In  error.  Wisby  &  Horuer, 
for  defendants  In  error. 

McATEB,  3.  The  petition  In  this  case, 
filed  by  the  defendants  in  error,  plaintiffs  be- 
low, alleges  that  they  were  carrying  on  the 
wholesale  grocery  business  as  partners  in 
the  city  of  Guthrie  In  June,  1892,  and  prior 
thereto,  in  a  building,  including  Its  base- 
ment on  lot  23  In  block  49  of  that  city;  that 
the  basement  was  accessible  from  above  by 
a  stairway  leading  from  the  sidewalk  In 
front  of  the  building,  and  that  the  building 
and  sidewalk  are  on  the  grade  of  Oklahoma 
avenue,  as  it  had  been  established  by  that 
city;  that  they  had  at  that  time  a  large 
amount  of  goods  and  merchandise  of  great 
value  stored  In  the  basement;  that  prior  to 
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the  bringing  to  grade  of  Oklaboma  avenue, 
of  that  city,  the  land  lying  adjacent  to  block 
49,  on  which  the  building  was  situated,, 
drained  naturally  In  a  southerly  direction  by 
reason  of  the  slope  and  fall  of  the  ground 
towards  the  south;  that  the  rain  and  surface 
water  which  fell  and  found  Its  way  to,  iu, 
and  about  the  locality  of  said  block  49  found 
Its  way  by  a  natural  flow  Into  a  swale  or 
draw  which  then  Intersected  said  Oklahoma 
avenue  near  where  lot  23. is  located,  and  then, 
by  way  of  said  swale  or  draw,  to  the  south; 
that  In  the  year  1891  the  city  of  Guthrie,  by 
Its  street  commissioners  and  other  officers 
and  agents,  brought  Oklaboma  avenue  to 
grade;  that  in  bringing  the  avenue  to  grade 
the  swale  or  draw  was  filled  at  the  point 
where  the  avenue  crosses  the  same  to  a 
height  of  about  eight  feet,  so  as  to  form  a 
dam  or  obstruction  across  the  swale  suffi- 
cient to  shut  off  and  prevent  the  natural  flow 
of  water  down  the  draw;  that,  in  order  to 
provide  a  way  of  egress  for  the  water  that 
would  accumulate  behind  said  embankment 
or  culvert,  a  drain  was  constructed  therein, 
which  was  entirely  inadequate  to  carry  off 
the  water  of  usual  hard  rains,  and  that  after 
Buch  rains  water  accumulated  behind  the 
embankment,  and  that  there  was  no  ade- 
quate means  provided  for  the  water  to  paas 
off;  that  in  bringing  the  avenue  to  grade, 
the  grading  was  so  done  as  to  throw  tho 
rain  which  might  fall  or  might  otherwise 
flnd  its  way  into  said  street  into  shallow 
gutters  at  the  sides  thereof;  that  the  grad- 
ing of  the  avenue  was  such  at  and  near  said 
lot  23  as  to  cause  the  water  for  eight  blocks 
on  the  east  and  three  blocks  on  the  west 
thereof  to  flow  by  gravitation  to  a  common 
point  on  said  avenue,— that  is,  to  Xvhcre  the 
said  swale  or  draw  formerly  intersected  said 
avenue,  the  Intersection  of  Oklahoma  avenue 
and  Vine  street;  that  by  reason  of  the  col- 
lection of  a  large  amount  of  water,  and  the 
drainage  of  a  large  space  of  ground,  and  in 
the  Inadequate  arrangement  of  culverts  and 
sewers,  the  water  of  common  and  usual  hard 
rains  was  caused  to  rise  and  stand  around, 
over,  and  above  the  said  swale  ot  opening, 
and  to  flow  and  set  back  therefrom,  so  tliat 
at  the  time  mentioned  in  the  petition  and 
at  the  time  of  a  usual  hard  rain  the  water 
rose  and  flowed  back  over  Oklahoma  avenue 
so  as  to  flood  the  street  and  overflow  the  side- 
walk in  front  of  said  lot  23,  which  sidewalk 
had  been  built  in  a  substantial  and  work- 
manlike manner  upon  the  grade  established 
by  the  defendant  city,  and  that  the  water 
overflowed  the  sidewalk,  fell  and  flowed 
down  the  stairway  aforesaid,  and  ran  thence 
into  the  basement  of  the  plaintiffs'  premises, 
and  soaked  and  saturated  their  goods,  to  the 
damage  of  plaintiffs  in  the  sum  of  $1,000. 
The  petition  alleged  that  the  injury  and  dam- 
age were  caused  by  the  wrongful  and  unlaw- 
ful acts  of  the  city,  and  by  the  negligence, 
carelessness,  and  unskillfulness  of  the  dty, 
its  officers  and  agents.  In  interfering  with  the 


natural  condition  of  the  land  about  the  prem- 
ises described,  so  as  to  produce  a  flow  and 
accumulation  of  water  at  the  place  mention- 
ed, without  providing  adequate  means  to  car- 
ry it  off  and  away.  The  complaint  did  not 
contain  any  averment  that  the  plaintiffs  were 
themselves  without  fault,  or  that  they  did 
not,  by  their  own  act,  contribute  to  the  in- 
Jury.  The  defendant  did  not  demur  to  the 
complaint,  but  answered  by  a  general  denial, 
and  by  an  averment  that  long  prior  to  the 
time  of  the  acts  complained  of  in  plaintiffs' 
petition,  and  when  the  building  was  con- 
structed which  the  plaintiffs  occupied  as  ten- 
ants, it  was  so  negligently  and  unskillfully 
constructed  that  the  whole  8])ace  of  the  street 
in  front  of  the  building  was  used  as  a  side- 
walk, without  authority  from  the  city  of 
Guthrie,  and  that  the  sidewalk  had  been  ex- 
cavated to  the  full  depth  of  the  basement  of 
the  building,  which  was  9  or  10  feet  below 
the  grade  of  Oklahoma  avenue,  and  below 
the  surface  of  the  adjoining  property,  and 
that  it  was  by  reason  of  this  wrongful  exca- 
vation in  front  of  the  building  and  under  the 
sidewalk  which  caused  the  water  to  flow  Into- 
the  basement  of  the  building  occupied  by  the 
plaintiffs  that  the  loss  complained  of  was 
caused;  and  the  loss  complained  of  in  the 
petition,  if  any,  was  not  by  reason  of  the 
negligent  and  unskillful  manner  in  which  the 
sewer  was  constructed;  that  during  the 
time  that  plaintiffs  occupied  the  building 
they  had  full  knowledge  of  the  «ccavatlon 
under  the  sidewalk  in  front  of  the  building, 
and  that  the  excavation  and  drains  were 
wrongfully  and  negligently  allowed  to  re- 
main In  that  condition.  To  this  answer  the 
plaintiffs  filed  a  reply  contaiulng  a  general 
denial  The  case  was  tried  by  a  Jury,  and 
a  verdict  returned  in  favor  of  the  plaintiffs 
in  the  sum  of  $500.  Motion  for  a  new  trial 
was  made,  and  overruled  by  the  court  below.* 
Various  assignments  of  error  are  made  by 
the  plaintiffs  in  error,  one  of  which  alleged 
that  the  court  erred  in  overruling  plaintiffs 
in  error's  demurrer  to  the  petition  of  defend- 
ant in  error,  for  the  reason  that  the  same  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  was  duly  excepted  to, 
and  now  assigned  as  aror.  While  it  does 
not  appear  from  the  record  that  the  plaintiffs 
in  error,  before  answering,  or  otherwise  than 
by  this  assignment  of  error,  objected  to  the 
petition  for  insufficiency^  we  consider  this  as 
a  sufficient  assignment  of  error  upon  tho 
point  contained  therein  for  the  purpose  of 
bringing  the  question  to  the  attention  of  this 
court  And  under  this  assignment  of  error 
it  is  argued  by  the  plaintiff  in  error  that  the 
complaint  for  injury  done  to  the  property  by 
the  negligence  of  another  must  aver  that  the 
plaintiff  was  himself  without  fault.  The  Code 
of  CivU  Procedure  contaUied  In  the  Statutes 
of  18^  was  In  force  at  the  time  the  cause  of 
action  accrued  In  this  case,  and  at  the  time 
suit  was  brought  This  Code  was  adopted 
from  the  state  of  Indiana,  and  the  settled 
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mles  of  Interpretation  and  constracHon  ap- 
plied to  it  by  the  supreme  court  of  that 
state  are  adopted  and  applied  as  the  prop- 
er roles  of  interpretation  and  constmction 
in  the  conrts  of  the  territory.  It  has  been 
there  held  by  a  long  line  of  declslona  ex- 
tending from  the  case  of  Town  of  Mt.  \et- 
non  ▼.  Dnsouchett  2  Ind.  586,  down  to  the 
present  time,  that.  In  order  to  recover  for 
an  injury  caused  by  the  negligence  or  care- 
lessness of  another,  the  complaint  must  show 
that  the  plaintiff  claiming  to  be  Injured  was 
himself  gnilty  of  no  negligence  which  con- 
tributed to  the  Injury.  It  Is  not  necessary, 
and  can  serre  no  good  purpose,  to  discuss  the 
correctness  of  the  reasoning  upon  which  this 
role  Is  founded.  It  Is  based  upon  the  rale 
that  the  absence  of  contributory  negligence 
Is  a  part  of  the  plaintUTs  case,  and  not  a 
matter  of  defense.  This  does  nut  seem  to  us 
to  be  the  logical  view,  nor  has  it  been  the 
Tiew  which  has  been  adopted  In  the  majority 
of  states,  nor  do  we  nnderstand  that  the  view 
now  taken  is  that  which  would  be  applied 
under  the  Code  of  CItU  Procedure  now  In 
force.  Bat  it  is  deafly  the  view  which  has 
been  adopted  in  the  state  of  Indiana,  and,  if 
80,  must  be  accepted  as  the  law  governing  the 
solution  in  this  case,  and  will  be  applied  ac- 
cordingly. It  was  said  In  Stevens  v.  Boad 
Co..  99  Ind.  393,  that:  "The  complaint  seeks 
to  recover  damages  for  negligence.  The  al- 
legation is  that  the  defendant  'placed  barbed- 
wire  strands  along  his  fence  in  such  a  negli- 
gent and  careless  manner  that,'  eta,  and 
there  is  no  allegation  that  Injury  was  sus- 
tained without  the  fault  of  plaintiff,  and 
there  are  no  facts  averred  from  which  It 
may  be  Inferred  that  the  plaintiff  was  with- 
out fault.  Such  allegations  In  such  cases 
were  not  formerly  required.  They  are  not 
found  in  the  precedents  In  Chltty's  Pleading. 
But  ever  since  the  case  of  Town  of  Mt.  Ver- 
non ▼.  Dusouchett,  2  Ind.  586,  it  has  been  in- 
variably held  In  Indiana  that  a  complainant, 
seeking  damages  for  negligence,  mast  show 
that  no  fault  of  the  plaintiff  contributed  to 
the  injury."  Pennsylvania  Co.  v.  Gallentine, 
77  Ind.  322;  Mitchell  v.  Robinson,  80  Ind. 
281;  City  of  Bloomington  v.  Rogers,  83  Ind. 
261;  Town  of  RnshviUe  v.  Poe,  85  Ind.  83; 
Manufacturing  Co.  v.  Milllcan,  87  Ind.  87; 
Gheens  v.  Golden,  90  Ind.  427;  Railroad  Co. 
V.  Lockridge,  93  Ind.  191;  Board  v.  Legg,  Id. 
62a  As  it  is  said  in  Railroad  Co.  v.  Pe- 
ters. 80  Ind.  171.  172:  "There  is  a  more 
formidable  objection  to  the  paragraph.  It 
in  no  way  rebuts  contributory  negligence  in 
the  plaintiff.  It  nowhere  alleges  that  he  was 
without  fault  or  negligence;  nor  do  we  think 
the  facta  stated  sufficiently  show  that  he  was 
without  fault  or  negligence.  «  •  •  And  if 
there  Is  no  averment  in  the  complaint  of  that 
kind,  and  the  facts  stated  do  not  clearly  show 
ttMU  the  plaintiff  was  without  fault  or  negli- 


gence, a  deminrer  win  also  be  snstalned  to 
the  complalntf '  citing  Railroad  Co.  v.  Dexter, 
24  Ind.  411.  It  has  been  repeatedly  held  by 
the  supreme  court  ot  Indiana  that  the  com- 
plaint may  be  questioned  for  the  first  time 
by  an  assignment  of  error  in  the  supreme 
court,  npon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitate  a  cause  of  ac- 
tion, although  the  objection  may  not  have 
been  raised  by  demurrer  in  the  court  below. 
Heitman  v.  Scbnek.  40  Ind.  93;  Bolster  v. 
Catterlin,  10  Ind.  117;  Blacklege  v.  Bene- 
dick. 12  Ind.  889;  Ellis  v.  MiUer,  9  Ind.  210; 
Hayworth  v.  Junction  B.  Co.,  13  lad.  848; 
Halderman  v.  Birdsall,  14  Ind.  304;  Easter- 
day  V.  Joy,  Id.  371;  Strader  v.  Manville,  33 
Ind.  Ill;  Ford  V.  Booker,  53  Ind.  395;  Town 
of  Brazil  v.  Kress,  65  Ind.  14.  And  under  re- 
peated and  constant  holdings  of  that  court, 
as  set  forth  in  namerous  cases,  the  fact  that 
the  plaintiff  himself  exercised  ordinary  care^ 
and  was  without  faalt,  is  a  fact  material  to 
the  recovery,  which  it  is  necessary  that  the 
plaintiff  should  allege  in  actions  of  this  char- 
acter, in  order  to  a  complete  statement  of  his 
cause  of  action. 

It  is  argued  by  the  defendant  in  error  that 
the  defect.  If  one  existed,  was  cured  by  the 
verdict.  The  case  of  Alford  v.  Baker,  53  Ind. 
279,  is  cited  in  support  of  this  proposition. 
Bat  we  do  not  consider  that  this  contention 
can  be  sustained.  The  case  of  Alford  v. 
Baker  simply  sustains  the  general  proposi- 
tion that  where  an  averment  material  to  the 
cause  of  action  has  been  defectively  or  imper- 
fectly stated  in  the  pleadings,  but  yet  so  that 
proof  may  be  admitted  of  the  matter  so  stat- 
ed in  the  defective  allegation,  the  defect  will 
be  cured  by  the  verdict  It  is  not  held  in 
that  case  that  the  total  omission  of  a  mate- 
rial averment  will  be  cured  by  verdict,  which 
would  be  necessary  to  support  the  view  here 
contended  for.  We  find  the  rule,  as  stated 
herein,  to  have  been  one  generally  adopted 
by  the  supreme  court  of  Indiana;  and  while 
we  might  think  it  better  otherwise,  the  rule 
has  been  so  uniformly  laid  down  and  settled 
in  that  state  that  we  cannot  do  otherwise 
than  adopt*  it  here  in  consonance  with  the 
rule  by  which  we  have  uniformly  accepted 
the  interpretation  and  construction  placed 
upon  its  own  Code  of  Civil  Procedure  by  the 
supreme  court  of  Indiana.  But,  since  the 
defect  was  not  called  to  the  attention  of  the 
trial  court  by  demurrer  before  answer,  we  do 
not  think  that  the  case  should  be  dismissed, 
and  the  order  will  be  that  the  case  be  re- 
manded, with  leave  to  the  defendants  to 
amend  their  complaint.  If  they  see  fit  to  do  so. 
and  make  the  necessary  averment  by  which 
they  may  affirmatively  allege  and  prove,  If 
they  can,  that  they  did  not  contribute  to  tlie 
cause  of  Injury.  Other  assignments  of  oror 
are  made,  bnt  It  is  not  necessary  to  consldec 
them. 
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(3  Okl.  16) 

SHARPB,  County  Treasurer,  et  al.  t.  ENGLB 
et  al. 

(Supreme  Court  of  Oklahoma.    June  18,  1894.) 
On  rehearing.    Denied. 
For  former  opinion,  see  39  Pac.  384. 

McATEE,  f.  (dissenting).  This  was  an  ac- 
tion In  the  district  court  of  Canadian  county 
by  the  defendants  In  error  against  the  plain- 
tiffs In  error,  defendants  below,  in  -which 
the  defendants  in  error  procured  a  restrain- 
ing order  from  the  district  court,  and  applied 
for  an  Injunction  permanently  restraining 
the  collection  of  territorial  and  county  taxes. 
The  facts  upon  which  relief  was  sought  by 
the  defendants  In  error,  as  set  forth  In  the 
opinion  of  the  court  delivered  at  the  last 
term,  are  that  the  petitioners  were  the  "own- 
ers of  real  estate  and  personal  property  In 
Canadian  county  which  has  been,  by  the 
assessors,  listed  for  taxation  for  the  year 
1893,  and  that  on  the  3d  day  of  August,  1893, 
the  board  of  county  commissioners  of  said 
county  attempted  to  levy  taxes  for  the' va- 
rious funds  in  said  county,  and-  that  the 
board  of  county  commissioners  has  not  at 
any  time  made  a  levy  for  territorial  taxes, 
nor  a  levy  for  any  other  purpose  for  said 
year,  except  at  the  time  set  forth;  that  the 
defendant  Ernest  Sharpe  is  the  treasurer  of 
Canadian  county;  that  the  county  clerk  of 
said  county,  after  such  levy,  made  the  tax 
list  and  delivered  the  same  to  the  county 
treasurer  for  collection,  and  that  the  tax,  as 
levied  by  the  commissioners,  together  with 
an  additional  sum  of  four  mills  on  the  dol- 
lar for  territorial  purposes,  is  now  on  the 
books  of  the  treasurer  for  collection,  and  is 
a  cloud  upon  the  title  of  the  plaintlfCs'  prop- 
erty, and  that  the  treasurer  is  threatening 
to,  and  will,  unless  restrained,  issue  war- 
rants for  the  collection  of  the  same,  and 
cause  the  same  to  be  levied  upon  plaintiffs' 
property,  and  will  advertise  and  sell  iJlain- 
tiffs'  real  estate,  to  their  irreparable  dam- 
age." To  this  petition  the  defendants  Sled 
a  demurrer,  on  the  ground  that  the  court 
had  no  Jurisdiction  of  the  persons  of  the  de- 
fendants or  of  the  subject-matter  of  the  ac- 
tion, and  that  the  petition  did  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  overruled  the  demurrer,  and 
tendered  Judgment  upon  the  petition,  enjoin- 
ing the  collection  of  taxes.  From  this  Judg- 
ment appeal  Is  taken. 

The  provisions  of  the  statute  under  which 
the  levy  of  taxes  in  question  was  made,  and 
from  which  the  authority  to  levy  such  taxes  is 
derived,  if  it  exist  at  all,  from  sections  5627, 
ri(i28,  art  8,  p.  1046,  "Rate  of  Taxation  and 
lievy,"  St  Okl.  1893.  These  articles  read 
as  follows:  "Sec.  3.  On  the  third  Monday 
of  July  in  each  year  the  board  of  county 
{•ommissioners  must  meet  in  the  county  seat 
lo  levy  the  necessary  taxes  for  the  current 
llscal  year,  and  they  may  levy  the  taxes  at 
any  time  after  the  said  third  Monday  of 


July  If  the  statement  from  the  tenitorial 
board  of  equalization  has  not  then  been  re- 
ceived, but  such  levy  must  not  be  postponed 
for  more  than  ten  days,  and  they  shall  levy 
the  taxcii  as  herein  directed.  Sec.  4.  The 
rate  of  general  territorial  tax  shall  be  as  di- 
rected by  the  territorial  board  of  equaliza- 
tion or  by  the  territorial  andltor;  but  if  such 
statement  or  levy  of  such  taxes,  as  herein- 
before directed,  has  not  been  received  by 
the  county  clerks  within  t»i  days  after  said 
third  Monday  of  July,  then  the  said  board  of 
county  commissioners  shall  levy  the  general 
territorial  taxes  at  the  rate  of  three  mills 
on  the  dollar  of  valuation." 

The  defendants  brought  the  case  here  up- 
on error.  It  was  presented  at  the  last  term 
of  court,  and  passed  upon,  the  Judgment  hav- 
ing been  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer  to 
the  petition,  and  render  Judgment  for  the 
defendants,  in  which  all  the  Justices  concur- 
red, except  Burford,  J.,  not  sitting,  having 
presided  in  the  cause  below.  The  cause  i.s 
again  brought  to  this  term  upon  petition  for 
rehearing,  which  has  been  by  the  court  re- 
fused, and  the  application  dismissed,  to 
which  refusal  and  dismissal  I  now,  after  a 
fuller  consideration,  dissent 

The  validity  of  the  levy  made  by  the  board 
of  county  commissioners  is  the  point  at  is- 
sue. Had  the  county  commissioners  lawful 
authority  to  levy  the  tax  after  the  expira- 
tion of  the  time  provided  by  the  statute  for 
making  it?  The  determination  of  the  ques- 
tion depends  upon  whether  the  provision  of 
the  statute  fixing  the  time  was  directory  or 
mandatory;  that  is,  whether  it  was  the  in- 
tention of  the  legislature,  by  fixing  the  limit 
of  time  within  which  it  was  provided  that 
the  levy  should  be  made,  merely  to  provide 
for  a  regular  and  orderly  procedure  on  the 
part  of  the  territorial  board  of  equalization 
and  the  board  of  county  commissioners,  <h: 
whether  it  was  mandatory,  limited  the  au- 
thority of  the  board  of  county  commissioners 
Intended,  and  that  the  exercise  of  the  au- 
thority therein  provided  should  be  exercised 
within  the  time  prescribed,  or  not  at  alL  If 
the  provision  was  directory,  the  territorial 
board  of  equalization  having  failed  to  dis- 
charge its  duty  within  the  specified  time, 
and  the  duty  having,  by  express  provision, 
devolved  upon  the  board  of  county  commis- 
sioners, and  the  board  of  county  commission- 
ers having  failed  to  discharge  the  duty  com- 
mitted to  it  within  the  time  specified,  that 
yet  the  provisions  having  been  inserted  In 
the  statute  for  the  direction  and  conven- 
ience of  these  bodies,  and  for  the  sole  pur- 
pose of  promoting  their  regular  and  orderly 
procedure,  that  the  observance  of  the  limit 
of  time  is  not  material,  may  be  disregarded, 
that  the  statute  Is  merely  permissive  or  dis- 
cretionary, and  the  duty  committed  to  the 
boards  may  be  discharged  thereafter,  and 
be  authorized,  legal,  and  binding  upon  the 
taxpayer,  to  the  same  extent  as  If  the  power 
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had  been  exercised  within  the  time  specified. 
If,  on  the  contrary,  the  statute  la  nuindatory, 
the  antborlty  provided  for  by  It  mast  be  ex- 
ercised in  the  terms  and  within  the  time 
stated.  The  authority  is,  under  this  inter- 
pretation, limited  to  the  time  prescribed 
in  the  statute,  fails  if  not  exercised  prior  to 
the  expiration  of  the  time  speciflsd,  and  the 
provisions  are  imperative,  and  must  be 
strictly  obeyed.  If  the  latter  is  the  correct 
construction  of  the  statute,  the-  exercise  of 
the  authority  after  the  time  specified  was 
without  authority,  and  the  levy  made  in 
this  case  is  v<^d.  I  do  not  understand  that 
there  is  any  middle  ground.  The  limit  of 
time  is  compulsory,  mandatory,  and  essen- 
tial to  be  observed  in  order  to  the  lawful 
exercise  of  the  authority,  or  it  is  not.  It 
cannot  be  both  mandatory  and  directory. 
Several  principles  of  interpretation  are  ap- 
plied to  the  solution  of  the  question.  In  the 
result  of  their  application,  I  am  unable  to 
agree  with  the  court. 

By  chapter  70,  art  7,  "Territorial  Boards 
of  Equalization"  (section  5624)  i  1,  St  Okl. 
1893,  It  is  provided  that  "the  governor,  terri- 
torial auditor  and  secretary,  sliali  constitute 
the  territorial  board  of  equalization,  and  said 
board  of  equalization  shall  hold  a  session  at 
the  capital  of  the  territory,  commencing  on 
the  first  Monday  of  July  of  each  year,  and  it 
siiall  be  the  duty  of  said  board  to  examine 
the  various  county  assessments  and 'to  equal- 
ize the  same,  and  decide  upon  the  rate  of  ter- 
ritorial tax  to  be  levied  for  the  current  year, 
together  with  any  other  general  or  special 
territorial  taxes  required  by  law  to  be  levied, 
and  to  equallsse  the  levy  of  such  taxes 
throughout  the  territory.  And  shall  there- 
from find  the  percentage  that  must  be  added 
to  or  deducted  from  the  assessed  value  of 
each  county,  and  shall  then  order  the  per- 
centage so  found  to  be  added  to  or  subtract- 
ed from  ^e  assessed  values  of  each  of  the 
various  counties  of  the  territory,  and  shall 
notify  the  various  county  cleite  of  the  per- 
centage so  ordered  to  be  added  to  or  sul>- 
tracted  from  the  valuation  of  property  in 
their  respective  counties.  It  shall  then  be 
the  duty  of  the  various  county  cierlia  to  add 
to  or  deduct  from  the  total  value  of  the  prop- 
erty assessed  to  each  party  the  percentage  so 
ordered  and  collect  the  taxes  accordingly. 
•  •  ♦"  This  section,  together  with  those 
sections  hereinbefore  recited,  provides  (1)  for 
the  creation  of  a  territorial  board  of  equaliza- 
tion, which  sliall  examine  the  various  county 
assessments  and  "equalize  the  same,"  and 
"equalize  the  levy  of  such  taxes  throughout 
the  territory";  and  (2)  that  "it  shall  then  be 
the  duty  of  the  various  county  clerks  to  add 
to  or  snlrtract  from  the  total  value  of  the 
property  assessed  to  each  party  the  percent- 
age so  ordered  and  to  collect  the  taxes  ac- 
cordingly"; and  (3)  "if  the  territorial  board 
of  equalization  or  the  auditor  fail  to  notify 
the  county  clerks  of  the  levy  of  such  taxes  as 
hereinbefore  directed  within  ten  days  after 


the  said  third  Monday  of  July,  that  then  the 
board  of  county  commissioners  shall  levy  the 
general  territorial  taxes  at  the  rate  of  three 
mills  on  the  dollar  of  valuation";  and  (4)  that 
the  board  of  county  commissioners  (a)  "must 
meet  in  the  county  seat  on  the  third  Monday 
of  July,"  and  (b)  "such  levy  must  not  be  post- 
poned for  more  than  ten  days,"  and  (c)  "they 
shall  levy  the  taxes  as  hereinbefore  direct- 
ed"; and  (5)  by  necessary  Inference,  as  well 
as  by  article  6,  p.  1044,  of  the  Statutes,  the 
board  of  county  commissioners  is  constituted 
a  board  of  equalization  for  the  county,  with 
the  power  to  assess  each  taxpayer  the  per- 
centage to  be  collected  from  him,  and  to  or- 
der the  collection  of  the  taxes  accordingly. 
For  the  discharge  of  the  duties  here  enjoined, 
these  boards  are  to  equalize  the  taxes,  and 
they  are  commanded  in  language,  the  imper- 
ative character  of  which  is  not  doubtful,  that 
(1)  "they  must  meet  in  the  county  seat  to 
levy  the  necessary  taxes  for  the  current  fiscal 
year  on  the  third  Monday  of  July";  and  (2) 
"that  such  levy  must  not  be  postponed  for 
more  than  ten  days";  and  (3)  that  "they  shall 
levy  the  taxes  as  her^n  directed." 

The  principles  which  distinguish  and  deter- 
mine. In  most  instances,  when  a  statute  is 
simply  directory,  and  when  the  legislature 
means  that  it  shall  be  mandatory,  in  matters 
relating  to  taxation,  were  declared  by  Chief 
Justice  Shaw  in  the  early  case  of  Torrey  v. 
Millbury,  21  Pick.  67,  as  follows:  "In  con- 
sidering the  various  statutes  regulating  the 
assessment  of  taxes,  and  the  measures  pre- 
liminary thereto,  it  is  not  always  easy  to  dis- 
tinguish which  are  the  conditions  precedent 
to  the  legality  and  validity  of  the  tax,  and 
which  are  directory  merely,  and  do  not  con- 
stitute conditions.  One  rule  is  very  plain  and 
well  settled,— that  all  those  measures  which 
are  inteuded  for  the  security  of  the  citizen, 
for  insuring  an  equality  of  taxation,  and  to 
enable  every  one  to  know,  with  reasonable 
certainty,  for  what  polls  and  for  what  real 
estate  he  is  taxed,  and  for  what  all  those 
who  are  liable  with  him  are  taxed,  are  con- 
ditions precedent  and  if  they  are  not  observ- 
ed he  is  not  legally  taxed,  and  he  may  resist 
it  in  any  of  the  modes  authorized  by  law  for 
contesting  the  validity  of  the  tax.  But  many 
regulations  are  made  by  statute  designed  for 
the  Information  of  assessors  and  officers,  and 
intended  to  promote  method,  system,  and  uni- 
formity in  the  modes  of  proceeding,  the  com- 
pliance or  noncompliance  with  which  does  in 
no  respect  affect  the  rights  of  taxpa5ing  citi- 
zens. These  may  be  considered  directory. 
Officers  may  be  liable  to  legal  animadver- 
sion, perhaps  to  punishment,  for  not  observ- 
ing them,  but  yet  their  observance  is  not  a 
condition  precedent  to  the  validity  of  the 
tax."  The  distinction  here  made  has,  so  far 
as  it  goes,  lieen  followed  in  subsequent  cases 
by  most  of  the  courts.  It  was  declared  by 
the  supreme  court  of  the  United  States  in. 
French  v.  Edwards,  13  Wall.  511  (Field,  J.), 
that  "there  are  undoubtedly  many  statutory 
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requisitions  Intended  for  the  guide  of  officers 
In  the  conduct  of  business  devolved  upon 
them  ■which  do  not  limit  their  power,  or  ren- 
der Its  exercise  in  disregard  of  the  requisi- 
tions ineffectual.  Such,  generally,  are  regu- 
lations designed  to  secure  order,  system,  and 
dispatch  in  proceedings,  and  by  disregard  of 
which  the  rights  of  parties  interested  cannot 
be  injuriously  affected.  Provisious  of  this 
character  are  not  usually  regarded  as  man- 
datory unless  accompanied  by  negative 
words  Importing  that  the  act  required  shall 
not  be  done  In  any  other  manner  or  time  than 
that  designated.  But  when  the  requisitions 
prescribed  are  Intended  for  the  protection  of 
the  dtiz^i,  and  to  present  a  sacrifice  of  his 
property,  and  by  disregard  of  which  his 
rights  might  be,  and  generally  would  be,  in- 
juriously affected,  they  are  not  directory,  but 
mandatory.  They  must  be  foiiowed,  or  the 
acts  done  will  be  invalid.  The  power  of  the 
officer  in  all  such  cases  is  limited  by  the 
measure  and  conditions  prescribed  for  its  ex- 
ercise." It  is  stated  by  Judge  Cooley,  in  his 
work  on  Taxation  (page  283),  that  "the 
phraseology  of  the  statute  may  sometimes 
settle  this  question  vo-y  conclusively.  If  by 
the  use  of  negative  words  it  requii-ea  a  par- 
ticular proceeding  to  be  taken  in  a  particular 
time  or  manner,  and  makes  it  void  if  not  so 
done,  or  gjves  it  effect  provided  it  Is  so  done, 
or  declares  that  unless  it  is  taken  subsequ^it 
proceedings  shall  not  be  had,  or  prohibits  its 
being  done  except  at  the  time  the  statute  pre- 
scribes, or  If  any  terms  plainly  Imperative 
are  employed,  the  intent  is  clear,  and  no  dis- 
cretion can  be  permitted  in  construction." 
The  statement  of  the  law  here  extracted  from 
the  wori£  of  Judge  Cooley,  and  the  opinion  of 
Judge  Field,  are  those  which  are  adopted  as 
authorities  and  quoted  Into  the  opinion  of  the 
court  In  this  case  as  authoritative  expositions 
of  the  law.  They  appear  to  follow  in  their 
language,  but  with  added  distinctions,  the 
opinion  of  Chief  Justice  Shaw.  I  do  not  draw 
from  them  the  conclusions  which  are  adopted 
as  the  views  of  the  court  herein.  It  is  here 
declared  by  Judge  Fi^d  that,  even  in  the 
case  of  "statutory  requisitions  Intended  for 
the  guide  of  officers  lu  the  conduct  of  busi- 
ness, and  which  do  not  limit  their  power,  and 
which  are  regulations  designed  to  secure  or- 
der, system,  and  dispatch  In  proceedings, 
and  by  disregard  of  which  the  rights  of  par- 
ties  Interested  cannot  be  Injuriously  affect- 
ed," they  "are  directory,"  and,  furtha*,  that 
"provisions  of  this  character  are  not  usually 
regarded  as  mandatory  unless  accompanied 
by  negative  words  importing  that  the  act  re- 
quired shall  not  be  done  in  any  other  manner 
or  time  than  that  designated.*'  Since  the  stat- 
ute under  consideration  provides  that  "such 
levy  must  not  be  postponed  for  more  than 
ten  days,"  It  appears  plainly  to  provide  by 
"negative  words  importing  that  the  act  re- 
quired [the  levy  of  the  taxes]  shall  not  be 
done  in  any  otlier  •  •  »  time  than  that 
designated,"  and  appears,  to  my  judgment. 


In  the  language  of  Judge  Cooley,  to  "pro- 
hibit Its  being  done  except  at  the  time  the 
statute  prescribes,  •  »  •  and  that  by  the 
use  of  negative  words  it  requires  a  particular 
proceeding  to  be  taken  in  a  particular  time, 
and  makes  it  void  if  not  so  done."  And  when 
the  territorial  board  of  equalization  has  fail- 
ed to  discharge  its  duty  of  equalization,  and 
the  duty  has  devolved  upon  the  board  of 
county  commissioners,  and  that  board  pro- 
ceeds to  levy  the  taxes,  territorial  and  county. 
Involving  the  function  of  equalization  of  the 
taxes.  It  appears,  in  my  judgment,  to  fall 
within  the  prohibition  set  forth  in  the  opinion 
of  Judge  Shaw  that  "one  rule  is  very  plain 
and  well  settled,— that  all  those  measures 
which  are  Intended  for  the  security  of  the 
citizen,  for  insuring  the  equality  of  taxation, 
•  •  •  are  conditions  precedent,  and  If  they 
are  not  observed  he  is  not  legally  taxed,  and 
he  may  resist  it  In  any  of  the  modes  authorized 
by  law  for  contesting  the  validity  of  the  tax," 
—and  to  fall  under  the  prohibition,  as  ex- 
pressed by  Judge  Field,  that  "when  the  requi- 
sitions prescribed  are  Intended  for  the  protec- 
tion of  the  citizen,  and  to  prevent  a  sacrifice 
of  bis  property,  and  by  disregard  of  which  hto 
rights  might  be,  and  generally  would  be,  in- 
juriously affected,  they  are  not  directory,  but 
mandatory.  They  must  be  followed,  or  the 
acts  done  -will  be  invalid."  And  when  the 
statute  declares,  with  Its  "must,"  that  the 
board  of  county  commissioners  "must  meet" 
at  the  time  specified,  for  the  purpose  of  a 
"levy  of  necessary  taxes,"  and  that  "such 
levy  must  not  be  postponed  for  more  than 
ten  days,"  and  that  "they  shall  levy  the  taxes 
as  herein  directed."  the  language  Is  man- 
datory, and  that  just  such  language  was 
meant,  upon  the  authority  of  Judge  Cooley, 
by  his  statement  of  the  law  that,  "If  any 
terms  plainly  imperative  are  employed,  th» 
Intent  is  clear,  and  no  discretion  can  be  per- 
mitted in  construction." 

The  authorities  cited  in  the  learned  opin- 
ion of  the  court,  and  adopted  by  the  court,, 
seem  themselves  to  establish  the  fact  that 
the  statute  is  mandatory,  and  that  the  time 
limited  In  the  statute.  In  the  terms  of  which 
It  is  set  forth,  clearly  Indicate  tliat  the  levy 
of  the  tax  within  the  time  specified  was  a. 
condition  precedent,  and  that  the  condition 
not  having  been  fulfilled  within  the  time 
limited,  the  authority  of  the  board  of  county 
commissioners  ceased,  in  the  first  place,  be- 
cause the  provision  was  a  measure  which 
was  "Intended  for  Insuring  an  equality  of 
taxation";  In  the  second  place,  because  It 
was  "Intended  for  the  security  and  protec- 
tion of  the  citizen  upon  whom  the  taxes  are 
sought  to  be  Imposed";  in  the  third  place, 
because  its  "terms  are  plainly  imperative, 
and  the  intent  clear,"  and  that,  with  these 
conditions  "no  discretion  can  be  permitted 
in  construction."  There  la  no  diversity  of 
opinion  upon  the  points  enunciated  by  the 
above  authorities,  but.  In  the  fourth  place, 
the  authorities  are  uniform  and  to  the  point 
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tliat  wben  negattve  words  are  used  in  a 
statute,  restricting  the  mode  of  procedure 
as  to  public  officers,  relating  to  time  and 
manner,  the  direction  as  to  time,  as  well  as 
.manner,  is  mandatory,  and  leaves  the  pub- 
iUc  officer  so  directed  without  discretion.  He 
must  exercise  the  authority  given  within  the 
time  prescribed,  and  if  it  is  not  exercised 
until  after  the  time  prescribed  the  act  is 
void.  It  is  said  in  Anderson's  Law  Diction- . 
ary  that  "provisions  of  this  character  are 
not  mandatory  unless  accomiumied  by  nega- 
tive words  importing  that  the  act  shall  not 
be  done  in  any  other  manner  than  that  des- 
ignated." In  delivering  the  opinion  of  the 
court  in  Bladen  v.  PhUadelpbla,  60  Pa.  St. 
46C,  Judge  Sbarswood  expresses  the  doctrine 
In  the  following  manner:  "It  would  not, 
perhaps,  be  easy  to  lay  down  any  general 
rule  as  to  when  the  provisions  of  a  statute 
are  merely  directory  and  when  mandatory 
or  imperative.  Wfcen  the  words  are  affirma- 
tive, and  relate  to  the  manner  in  which  pow- 
er or  jurisdiction  vested  In  a  public  officer 
or  body  is  exercised,  and  not  to  the  limits 
ef  the  power  or  jurisdiction  itself,  they  may 
be,  and  often  have  been,  construed  to  be 
directory;  but  negative  words,  which  go  to 
tbe  power  or  Jurisdiction  itself,  have  never, 
that  I  am  aware  of,  been  brought  within 
that  categorv.  'A  clause  is  directory,'  says 
Taunton,  J.,  'when  the  provisions  contain 
mere  matter  of  direction,  and  no  more,  but 
not  so  when  they  are  followed  by  words 
of  positive  prohibition.'  "  And  it  is  held  in 
Dishou  V.  Smith,  10  Iowa,  218,  that  "it  is 
a  general  rule  of  law  tb^t  statutes  directing, 
tbe  mode  of  procedure  of  public  officers,  re- 
lating to  time  and  manner,  are  directory; 
but  this  proposition  is  not  applicable  when 
tbe  statute  uses  negative  words  restricting 
tbe  action,  or  when  there  is  something  plain- 
ly showing  a  dUFerent  intent"  And  Judge 
Cooley,  in  his  work  on  Constitutional  Limita- 
tioaa  (6tb  Ed.,  p.  92),  cited  above,  had  de- 
clared tbe  doctrine  as  it  is  here  tmderstood 
to  be:  "And  if  the  act  is  performed,  not  in 
tbe  time  or  in  tbe  precise  mode  indicated,  It 
may  still  be  sufficient,  if  that  which  is  done 
accomplishes  tbe  substantial  purpose  of  tho 
statute.  But  this  rule  presupposes  titat  no 
Begative  words  are  employed  in  the  stat- 
ute which  expressly  or  by  necessary  implica- 
tion forbid  the  doing  of  the  act.  at  any 
other  time  or  in  any  other  manner  than  us 
directed.  Even  as  thus  laid  down- and  re- 
stricted, the  doctrine  is  one  to  be  applied 
-with  much  circumspection;  for  it  is  not  to 
be  denied  that  the  courts  have  sometimes,  in 
tbeir  anxiety  to  sustain  proceedings  of  care- 
less or  Incompetent  officers,  gone  very  far 
In  substituting  a  judicial  view  of  what  was 
essential  for  that  declared  by  the  legisla- 
ture." It  is,  however,  argued,  in  behalf  of 
the  view  tatcen  by  the  court,  that  the  stat- 
ute is  directory  and  not  mandatory,  Inas- 
much as,  If  the  county  commissioners  failed, 
declined,  or  refused  to  make  tlie  levy  at  the 


time  at  which  they  were  dfa:«cted  to  do  so 
by  the  statute,  they  might  thereafter  be 
compiled  to  do  so  by  a  writ  of  mandamuK, 
upon  application  of  any  person  tielng  a  cred- 
itor of  the  county  or  territory,  and  entitled 
to  be  pdiA  out  oC  the  taxes  which  should  have 
been  properly  levied  at  that  time.  The  ar- 
gument is,  as  I  think,  erroneous,  in  this: 
that.  If  the  statute  is  mandatory,  when  the 
time  expired  within  which  the  levy  should 
have  been  made  the  lawful  authority  of  the 
county  commissioners  was  gone,  and  no  ju- 
dicial action  or  authority  could  revive  or.  ex- 
tend tbe  expired  jnrisdictlmi.  The  argu- 
ment proceeds  upon  the  assumption  that  the 
authority  to  levy  taxes  would  still  exist  In 
the  board  of  county  craamlssioners  after  the 
expiration  of  the  time  prescribed  for  the 
levying  of  the  taxes,  and  that  tbe  statute  is 
directory,  which  is  the  thing  to  be  proved. 
I  understand  that  upon  the  expiration  of 
the  time  specified  tbe  power  of  levying  the 
tax  is  gone.  Mandamus  will  not  issue  to 
cc.mpel  the  exercise  of  an  authority  which 
does  not  exist. 

It  is  said  in  the  case  of  Bobler  v.  Verdery 
(6a.)  10  S.  E.  36,  that,  "by  section  839  of 
the  Code,  the  tax  receiver,  when  dissatisfied 
with  a  return  to  liim  on  oath,  is  required  to 
assess  the  property  within  thirty  days  after 
the  refyirn  is  made.  If  for  any  cause  he 
omits  to  do  this,  he  cannot  do  It  afterwards, 
nor  can  any  court,  for  any  reason,  confer 
that  power  upon  him.  •  •  •  The  courts 
cannot  enlarge  or  extend  the  scope  of  tbe 
statute  by  granting  further  time,  if  the  tax 
receiver  falls  to  act  within  the  time  pre- 
scribed." And  in  Wells  v.  OommissicHiers 
(Md.)  26  AU.  358,  that,  "the  time  fixed  by 
statute  for  levying  a  tax  having  expired,  the 
authority  for  making  the  tax  is  ended,  and 
therefore  mandamus  will  not  issue  to  compel 
it"  And  in  Martin  v.  McDiarmid  (Ark.)  17 
S.  W.  877.  that  "where  the  statute  of  a 
state  prescribes  a  certain  time  for  the  levy- 
ing court  to  convene  and  levy  taxes,  a  levy 
by  it  at  any  other  time  is  invalid,  though  it 
may  have  convened  and  made  the  levy  at 
such  time,  under  a  mandamus  from  a  federal 
court."  The  power  to  take  the  property  of 
the  people — ^to  make  an  appropriation  of  pri- 
vate property  for  public  uses  by  taxation— is 
a  statutory  provision,  and  must  be  strictly 
construed.  Without  the  provision  of  the 
statute  it  does  not  exist  It  exists,  if  at  all, 
only  as  it  is  expressed  in  plain  terms  in 
those  provisions.  If  the  right  to  exercise  pow- 
er given  by  tbe  statute  in  a  particular  way 
be  doubtful,  it  does  not  exist.  In  the  stat- 
ute now  before  the  court  for  construction,  it 
having  been  provided  that  "the  board  of  coun- 
ty commissioners  must  meet"  at  a  certain 
time  to  make  tbe  levy  of  taxes,  and  "such 
levy  must  not  be  postponed  for  more  than 
ten  days,"  and  it  having  also  been  provldeil 
that  "they  shall  levy  the  taxes  as  herein  di- 
rected," the  authority  to  make  the  levy  de- 
pends upon  its  provisions,  and  out  of  them 
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It  must  come,  If  at  all.  And,  applying  the 
principles  -which  have  been  above  cited,  how 
can  the  statute  be  Interpreted  to  be  directo- 
ry only,  be  interpreted  to  authorize  the  ex- 
ercise of  an  authority  at  a  time  other  than 
that  specified  for  the  discharge  of  the  duty, 
which  expressly  prohibits  its  postponement, 
which  i-elates  to  the  equalization  of  taxes, 
and  therefore  to  the  levy  of  taxes  upon  the 
property  of  the  taxpayer.  In  violation  of  the 
settled  rule  of  law,  to  which  I  find  no  ex- 
ception, that,  when  negative  terms  are  used, 
no  statutory  authority  to  tax  has  ever  been 
found  to  be  directory  only,  in  which  the 
power  iB  limited  by  a  prohibition  expressed 
in  negative  terms.  Judge  Cooley  says  that 
"executive  and  ministerial  officers  enforce 
the  tax  laws;  but,  in  doing  so,  they  must 
keep  strictly  within  the  authority  those  laws 
confer,  and  they  cannot  add  to,  or  vary  in 
the  slightest  degree,  any  tax  lawfully  levied. 
They  neither  have  nor  can  have  any  'roving 
commission  to  levy  and  collect  taxes  from 
the  people  without  authority  of  law,  but 
[they]  can  onlv  do  so  In  the  manner  pre- 
scribed by  the  law,  which  should  be  the  gov- 
erning rule  for  their  conduct  in  levying  taxes 
in  all  cases.' "  Cooley,  Tax'n  (2d  Ed.)  p.  42; 
Barlow  v.  Ordinary,  47  Ga.  639-642;  Vail  v. 
Bentley,  23  N.  J.  Law,  532;  Stetson  v. 
Kempton,  18  Mass.  272;  Webster  v^  People, 
08  111.  343.  "The  right  to  take  private  prop- 
erty in  any  form  without  the  consent  of  the 
owner  is  a  high  prerogative  of  sovereignty, 
and  must  be  strictly  construed.  •  •  •  The 
power  cannot  be  made  by  doubtful  inference. 
♦  *  •  NotUng  short  of  express  words  or 
necessary  Implication  will  answer  the  pur- 
l>ose.  •  •  •  Municipal,  like  private,  cor- 
porations, must  act  within  the  limitations  pre- 
scribed by  the  sovereign  power;  and  they 
cannot  Impose  a  charge  upon  the  person  or 
property  of  Individuals  without  proceeding 
in  the  manner  prescribed  by  law."  Sharp 
V.  Speir,  4  Hill,  81.  "The  courts  have  no 
rightful  authority,  by  mere  construction,  to 
aid  the  defective  execution  of  a  power  given 
or  created  exclusively  by  statute,  nor  to  dis- 
pense with  those  formalities  which  the  leg- 
iiUature  has  seen  fit  to  provide  for  its  due 
execution."    Best  v.  Gholson,  89  IlL  465. 

It  will  not  be  questioned  that  these  are 
correct  statements  of  principles  of  statutory 
construction.  The  time  specified  in  the  stat- 
ute having  expired,  the  authority  vested  in 
the  board  of  county  commissioners  to  levy 
the  taxes  is  gone,  unless  it  is  continued  by 
express  words  or  necessary  implication. 
There  are  no  express  words  in  the  statute 
extending  the  authority.  Is  it  by  neces- 
sary implication  that  the  authority  contin- 
ues? According  to  my  view,  the  Judgment 
of  the  court  in  declaring  the  authority  still 
existed  after  the  expiration  of  the  time  spec- 
ified in  the  statute  is  doing  so  through  doubt- 
ful inference,  and.  If  this  is  correct,  is  aid- 
ing the  defective  execution  of  a  power  cre- 
ated exclusively  by  statute,  and  is  dispeusing 


with  the  formalities  which  the  legislature 
has  seen  fit  to  provide  for  its  due  execution, 
and,  in  doing  so,  is  sustaining  the  proceed- 
ings of  careless  or  incompetent  officers,  and 
is  thus  substituting  a  Judicial  view  for  that 
which  was  declared  by  the  legislature,  and 
is  authorizing  the  taking  of  private  prop- 
erty of  the  defendants  without  their  consent, 
and  outside  of  any  authority  contained  iu 
the  statute.  The  case  of  Mills  v.  Johnson, 
17  Wis.  617,  relied  upon  in  the  opinion  ot 
the  court  as  a  sure  guide  to  the  construction 
of  this  statute,  states:  "On  the  first  Monday 
of  July,  or  within  ten  days  thereafter,  the 
common  council  should  determine  the  amount 
of  taxes  and  levy  the  same;  and  that  the 
return  of  the  assessment  rolls  In  the  month 
of  August,  and  the  levying  of  the  taxes  on 
the  26tlt  of  July,  did  not  invalidate  the  taxes 
or  render  the  proceedings  void,"— and  does 
not  Justify  the  conclusion  drawn  from  it, 
that  our  statute  is  directory  as  to  time.  The 
opinion  of  the  court  construes  a  statute  dis- 
similar in  its  terms  to  that  in  question 
here,  and  affords  no  safe  8iq;)port  to  the  con- 
clusion drawn  in  this  case.  The  Wisconsin 
statute  is  not  imperative  in  its  terms,  nor 
does  it  provide  by  a  negative  prohibition 
that  the  proceeding  shall  not  be  postponed  to 
a  later  day, — terms  of  such  a  character  as 
that.  In  the  language  of  Judge  Cooley,  "no 
discretion  can  be  permitted  in  construction." 
In  the  case  of  Wlngate  v.  Ketner  (Wash.) 
33  Pac.  592,  the  court  found  the  fact  to  be 
that  "the  ordinance  in  question  fairly  ap- 
pears to  have  been  passed  within  the  thirty 
days  provided  by  the  statute."  The  expres- 
sions of  opinion  in  that  case  were  therefore 
obiter  dicta,  not  binding  upon  the  courts  of 
that  state,  nor  instructive  as  a  guide  to 
the  courts  of  any  other.  It  is  my  convic- 
tion, in  making  a  decision  which  will  author- 
ize the  board  of  county  commissioners  to 
disregard  the  imperative  commands  of  the 
statute,  limiting  the  authority  of  the  boards 
by  the  negative  prohibitions  In  the  matter 
in  which  the  equalization  of  taxes  of  the 
territory  and  county  are  involved,  and  the 
security  and  protection  of  the  citizen  are  tit 
stake,  that  an,  authority  is  conferred  by  tlio 
court  not  provided  for  by  the  legislature  in 
the  statute.  I  think  that  the  Judgment  of 
the  lower  court  was  correct,  and  should  be 
affirmed. 


(3  Okl.  128) 
GOLDEN  et  al.  v.  CITY  OF  GUTHRIE  et  al. 
(Supreme  Court  of  Oklahoma.    March  5,  1895.) 

INIUSCTION — ResTRAISISO    EsFOItCRMEST    OF  OR- 

DiXANOE— Remedy  at  Law. 
1.  Injunction  will  not  lie  to  restrain  a  city 
and  its  proper  authorities  from  proceeding  to  en- 
force aud  punish,  by  fine  and  imprisonment,  the 
violation  of  an  ordinance  which  provides  that, 
before  any  persons  siinll  conduct  a  private  or 
public  auction,  or  conduct  the  business  of  sell- 
ing banlirupt  or  other  stocli  of  goods  at  public 
or  private  auction,  such  jwrsons  shall  iiay  the 
sum  of  live  dollars  per  day  to  the  city  treasurer 
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for  each  day  such  bnsinesa  is  carried  on,  and 
that  the  violation  thereof  shall  be  considered  a" 
misdemeanor,  and  shall  be  panished  by  fine  and 
imprisonment. 

2.  Such  proceeding  is  quasi  criminal  in  its 
character,  and  for  this  reason  the  equitable  ju- 
risdiction will  not  be  exercised  by  injunction; 
and,  la  the  second  place,  its  Talidity  may  be 
tested  by  a  direct  appeal  from  the  decision  of 
the  police  court.  If  the  ordinance  is  invalid,  it 
will  constitute  no  defense  in  an  action  for  dam- 
ages. The  plaintiff  in  error  has  a  plain,  ade- 
quate, and  complete  remedy  at  law,  and  there 
is  no  ground  for  the  interference  of  equity. 
(SyUabus  by  the  Court.) 

Error  to  district  court,  Logan  counts'; 
before  Justice  Frank  Dale. 

Action  by  M.  Gddai  and  J.  W.  Miller, 
partners  as  M.  G<4den  &  Co.,  against  the 
city  of  Guthrie  and  oth«8.  Demurrer  to  the 
petition  sustained,  and  plalntlfCs  bring  er- 
ror.   Affirmed. 

Harper  S.  Cunningham,  for  plaintiffs  In  er- 
ror. B.  T.  Halner  and  Green  &  Strang,  for 
defendants  tn  error. 

McATEB,  J.  This  action  -was  begun  by  the 
plaintiff  company  (plaintiffs  In  error  here) 
to  enjoin  the  city  of  Guthrie  and  others,  Its 
officers,  the  defendants  in  error,  from  enfor- 
cing a  city  ordinance  providing  for  the  pay- 
ment of  occupation  taxes  upon  auctioneers 
and  merchants  Tvho  engage  In  the  sale  of 
merchandise  at  public  auction.  The  case  was 
tried  In  the  court  below  on  a  demurrer  to  the 
petition,  upon  the  ground  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  sustained  the 
demturrcr,  and  the  plaintiff  In  error  assigns 
error  In  such  ruling.  The  petition  alleges  the 
copartnership  of  the  plaintiffs,  describing 
their  business  as  that  of  retail  dealers  In 
merctiandlse,  doing  business  in  the  city  of 
Guthrie;  that,  as  such  retail  dealers,  the 
city  of  Guthrie  exacted  from  them,  and 
they  paid  to  It,  a  license  tax  of  $25  for  car- 
rying on  their  business  for  the  month  of 
February,  1805;  and,  while  the  plaintiff  firm 
held  such  license  from  the  city,  and  expect- 
ing to  be  allowed  to  use  the  same,  they  made 
large  purchases  of  goods,  wares,  and  mer- 
chandise to  replenish  their  former  stock  oit 
merchandise,  and,  at  the  times  therein  men- 
tioned, had  on  hand  a  large  stock  of  goods, 
wares,  and  merchandise  for  sale  at  their 
place  of  business;  that,  on  the  7th  day  of 
February,  1895,  the  city  of  Guthrie,  by  Its 
mayor  and  council,  by  resolution  revoked 
the  said  license-tax  certificate  so  Issued  to 
plaintiffs  for  the  month  of  February,  without 
notice  to  the  plaintiffs,  and  without  cause  or 
excuse  therefor,  and  thereupon  passed  an  or- 
dinance taxing  the  business  of  plaintiffs  at 
the  rate  of  $1,800  per  annum,  and  providing 
severe  penalties  for  a  violation  thereof;  and 
immediately  tliereafter  arrested  and  fined 
the  plaintiffs  for  carrying  on  their  business 
In  violation  of  the  terms  thereof,  which  cases 
the  plaintiffs  dnly  appealed  to  the  district 
court;   that,  as  soon  as  the  city  ordinance 


went  Into  effect,  the  plaintiffs  duly  made 
their  application  thereunder,  and  as  required 
by  sections  2  and  3  of  said  ordinance,  and 
were  informed  that  they  would  be  required 
to  pay  a  license  tax  of  $420  for  the  balance 
of  the  current  year,  ending  April  30,  1895, 
and  that  the  license  would  not  be  issued  fm: 
a  less  sum  for  said  time;  that  plaintiffs  ten- 
dered to  said  city  government  the  sum  of 
$6,  as  merchants,  and  $15,  as  auctioneers, 
as  license  tax  for  their  said  tmsiness  for  said 
unexpired  year,  which  sums  were  the  lull 
amount  of  license  exacted  from  any  vaei- 
chant  or  auctioneer  doing  business  in  said 
city;  that  said  sums  were  by  the  said  city 
government  rejected  and  refused;  and  that 
said 'ordinance  had  been  passed  at  the  Insti- 
gation, and  upon  the  petition,  of  the  com- 
petitors in  the  business  of  plaintiffs,  and  for 
the  express  purpose  of  closing  up  and  forcing 
them  to  go  out  of  their  business  as  retail 
dealers;  that  the  business  engaged  In  by  the 
plaintiffs  was  an  honest  business,  and  was 
BO  recognized  by  all  men,  and  that  the  exac- 
tion by  said  city  of  Guthrie  of  a  license  tax 
of  more  than  $1,800  per  annum  would  ef- 
fectually prohibit  and  close  up  their  busi- 
ness; that  said  business  was  a  permanent 
business,  and  was  organized  for  the  pur- 
pose of  carrying  on  a  permanent  auction 
store;  that  said  tax  was  oppressive  and  im- 
Just,  and  many  times  greater  than  that  re- 
quired to  be  paid  by  any  other  business;  that 
plaintiffs  had  no  adequate  remedy  at  law; 
wherefore  they  prayed  for  a  tempoi'ary  in- 
junction. The  authority  of  the  city  govern- 
ment of  the  city  of  Guthrie  to  impose  the 
license  tax  referred  to  arises  under  section 
0  of  the  organic  act  of  the  territory  of  Okla- 
homa (page  41,  St  Okl.  1893),  which  provides 
as  follows:  "The  legislative  power  of  the  ter- 
ritory shall  extend  to  all  rightful  subjects  of 
legislation,  not  Inconsistent  with  the  consti- 
tution and  laws  of  the  United  States,  •  •  • 
provided,  that  nothing  herein  shall  be  held 
to  prohibit  the  levying  and  collecting  license 
or  special  taxes  in  the  teiTitory,  from  persons 
engaged  in  any  business  therein.  If  the  leg- 
islative power  shall  consider  such  taxes  nec- 
essary." The  authority  here  given  to  the  leg- 
islature was,  by  page  169,  c.  14,  art.  3,  § 
19,  St  OkL  1893,  deputed  to  cities  of  the  first  I 
class,  as  follows:  "The  city  council  shall 
have  authority  to  levy  and  collect  a  license 
tax  on  auctioneers,  »  »  •  merchants  of 
all  kinds.  •  •  ••"  And,  by  section  20,  that: 
"All  license  taxes  shall  be  regulated  by  or- 
dinance. •  •  *  No  license  shall  be  issued 
until  the  amount  prescribed  therefor  sliall  be 
paid  to  the  city  treasurer." 

The  ordinance  referred  to  was  enacted  by 
the  city  council  of  Guthrie  on  the  7th  day  of 
February,  1895,  which  provides  that: 

"Section  1.  Before  any  person  or  i>er80ns, 
firm  or  corporation  shall  sell,,  or  expose  for 
sale,  at  public  or  private  auction  in  the  city 
of  Gutiirie,  any  bankrapt  or  other  stock  of 
goods,  wares  or  merchandise;    and  befori^ 
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any  merchandise  of  any  cbaracter  whatever 
shall  be  exposed  for  sale  at  public  or  private 
auction  by  any  person  or  persons,  firm  or 
corporation  In  said  city,  the  owner  or  owners 
thereof  shall  first  obtain  and  take  out  a 
license  for  the  sale  of  such  goods,  wares  or 
merchandise  at  public  or  private  auction, 
and  shall  pay  for  said  license  the  sum  of 
five  dollars  per  day,  for  each  day  of  con- 
tinuance of  such  auction  or  sale. 

"Sec.  2.  Any  pwson  or  persons,  firm  or 
corporation  desiring  to  conduct  the  business 
of  selling  banki-upt  or  other  stock  of  goods, 
wares  or  merchandise  within  the  corporate 
limits  of  the  city  of  Guthrie,  at  public  or 
private  auction,  shall  first  pay  to  the  city 
treasurer  of  said  city  the  sum  of  five  dollars 
for  each  day  said  business  shall  be  carried 
on." 

"Sec.  6.  Any  person  or  persons,  firm  or  cor- 
poration violating  any  of  the  provisions  of 
this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  In 
the  police  court  shall  be  fined  not  less  than 
twenty-flve  dollars  and  not  more  than  one 
hundred  dollars  and  by  Imprisonment  in  the' 
city  jail  not  exceeding  ninety  days  at  the 
discretion  of  the  court  for  each  oftense." 

It  is  argued  by  defendants  in  error  that 
the  trial  court  was  without  jurisdiction  to  re- 
strain the  defendants  In  aror,  by  injunction, 
from  the  enforcement  of  the  municipal  ordi- 
nance, by  arresting  and  fining  the  plaintiffs 
for  carrying  on  their  business  in  violation  of 
the  terms  of  the  <»^linance. 

The  plaintiffs  in  error-appear  to  have  dis- 
regarded the  ordinance,  for,  as  stated  In 
their  petition,  they  were  immediately  "arrest- 
ed and  fined  for  carrying  on  their  said  busi- 
ness in  violation  of  the  terms  of  the  ordi- 
nance, which  cases  the  plaintiffs  dnly  ap- 
pealed to  the  district  court"  tJpon  this  ap- 
peal, the  plaintiffs  in  error  have  a  right  to 
draw  into  question  the  authority  of  the  mu- 
nicipality of  the  city  of  Guthrie  to  pass  the 
ordinance  here  in  question,  and  they  may 
have  the  validity  of  the  ordinance  passed 
upon.  If  the  ordinance  Is  invalid,  they  are 
also  entitled  to  their  action  for  damages  at 
law,  against  those  responsible  for  the  Impo- 
.  sitioii  of  the  fine,  for  the  prosecution,  for 
'the  delay  and  damage  to  their  business,  and 
for  such  other  injuries  as  have  been  inflicted 
upon  them  by  such  prosecution;  and,  if  in- 
valid,, it  will  furnish  no  defense  to  the  de- 
fendants In  error,  either  in  the  appeal  to  the 
district  court,  or  in  such  action  for  damages 
as  the  plaintiffs  in  error  may  be  entitled  to, 
if  it  should.  In  such  appeal  and  action  for 
damages,  appear  that  the  imposition  of  the 
license  tax  and  the  arrests  were  without  au- 
thority of  law,  and  that  there  was  no  war- 
rant or  justification  for  such  prosecution. 
The  validity  or  invalidity  of  the  ordinance  is 
a  question  of  law  which  the  court,  sitting 
to  pass  upon  the  appeal  from  the  police 
•court,  is  fully  competent  to  decide.  In  an 
action  for  damages,  if  the  plaintiffs  in  error 


have  been  wronged  by  having  their  busi- 
ness broken  up,  or  by  reason  of  personal  In- 
convenience or  injhry  from  the  actions,  they 
may  have  an  adequate  remedy  for  damages, 
which  they  cannot  have  in  such  a  case  as 
the  present,  and  under  the  equitable  jurisdic- 
tion of  the  court  To  have  the  determina- 
tion of  the  present  prosecution  In  the  dis- 
trict court,  where  It  is  now  appealed,  to- 
gether with  their  action  for  damages,  would 
seem  to  constitute  a  plain,  adequate,  and 
complete  remedy  at  law.  Tlje  existence  of 
such  a  remedy  has  always  precluded  the  ex- 
ercise of  the  eqtiltable  jurisdiction.  It  is  un- 
necessary to  cite  authorities  upon  this  propo- 
sition. It  was  enacted  Into  positive  law  by 
the  congress  of  the  United  States,  in  the 
judiciary  act  as  long  ago  as  1793,  and  it  lias 
been  Incorporated  in  the  Revised  Statutes  of 
the  United  States  in  section  723,  in  a  declara- 
tion that:  "Suits  in  equity  shall  not  be  sus- 
tained in  either  of  the  courts  of  the  United 
States  in  any  case  where  a  plain,  adequate 
remedy  may  be  had  at  law,"— as  is  illustrat- 
ed by  the  declaration  of  the  plaintiffs'  peti- 
tion that  they  have  "no  adequate  remedy  at 
law."  Neither  can  the  equitable  Jurisdiction 
be  invoked  to  restrain  any  criminal  or  quasi 
criminal  proceeding,  or  take  jurisdiction  of 
any  case  or  matter  not  strictly  of  a  civil 
character.  It  is  said  by  Judge  Story,  in  his 
Equity  Jurisprudence  (section  893),  that: 
"The  courts  of  equity  will  not  Interfere  to 
stay  proceedings  in  any  criminal  matters,  or 
in  any  cases  not  strictly  of  a  civil  nature." 
There  can  be  no  doubt  of  the  cbaracter  of 
relief  sought  in  this  case.  Having  been  ar- 
rested and  fined  xmder  the  ordinance  provid- 
ing severe  penalties  for  the  violation  there<rf; 
the  plaintiffs  in  error  seek  a  restraining  or- 
der against  the  defendants  in  error,  asldng 
that  they  be  prohibited  from  interfering  with 
the  plaintiffs  in  carrying  on  their  business. 
The  relief  sought  is  against  proceedings 
which  are  of  a  quasi  criminal  character.  If 
the  authorities  of  tlie  city  of  Guthrie  be  re- 
strained from  prosecuting  an  ordinance 
which  provides  for  Its  enforcement  by  fine, 
or  fine  and  imprisonment  it  would  He  within 
the  power  of  this  court  by  the  exercise  of 
orders  of  injunction,  to  restrain  the  enforce- 
ment of  any  or  all  of  the  ordinances  of  the 
city,  upon  the  application  of  persons  inter- 
ested in  the  violation  of  such  ordinances,  and 
who  may  have  become  subject,  like  the  plain- 
tiffs in  error,  to  the  imposition  of  such  pen- 
alties as  may  be  provided  in  them.  In  the 
language  of  Chancellor  Walworth,  in  West 
v.  Mayor,  etc..  10  Palt'c,  539,  such  an  inter- 
ference would  be  a  "usurpation  of  jurisdic- 
tion by  this  court.  If  It  should  draw  to  itself 
the  settlement  of  such  questions  when  their 
decision  was  not  necessary  in  the  discharge 
of  the  legitimate  duties  of  the  court."  Their 
effort  to  discharge  their  duty  to  the  public 
would  be  rendered  unavailing,  and  the  com- 
munity left  at  the  mercy  of  the  lawless  and 
vicious  elements  of  society  until  such  time 
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■a  the  qnestloii  ccraUI  be  settled  in  the  courts 
of  equity,  U  It  ahonld  at  last  be  deter- 
mined that  the  ordinance  was  valid,  then 
the  court  would  be  powerless  to  enforce  Its 
provisions,  or  impose  the  penalties  denounced 
against  Its  violation,  but  must  remit  the 
cases  to  the  courts  of  law,  which,  before 
the  assumption  of  jurisdiction  by  the  coorta 
of  equity,  had  the  right  to  determine  every 
question  submitted  to  and  determined  In  the 
equity  Jurisdiction.  It  Is  said  in  2  High, 
In],  i  1244,  p.  820:  "Nor  wiU  an  action  for  an 
Injunction  be  entertained  to  test  the  authori- 
ty of  the  mayor  of  a  city  to  arrest  and  fine 
complainants  for  carrying  on  a  business  In 
contravention  of  the  city  ordinances,  and  to 
test  the  legality  of  such  ordinances,  the  prop- 
er remedy  being  by  a^eal  from  the  judg- 
ments imiMslng  the  penalties  prescribed  by 
the  ordinance.  And  an  injunction  will  not 
be  granted  to  restrain  the  prosecution  of 
anlts  before  justices  of  the  peace  for  viola- 
tions of  city  ordinances,  when  complainant 
can  test  the  legality  and  validity  of  the  or- 
dinances by  a  direct  appeal  from  the  deci- 
sion of  the  justices.  •  *  •  And  in  such 
case  the  relief  Is  pr(q>erly  refused  upon  the 
ground  that  the  act  is  unconstitutional,  and 
confers  no  power  to  make  the  arrest;  or. 
If  the  arrest  under  the  statute  Is  itself  un- 
joBtlfiable  or  unlawful,  the  remedy  at  law 
by  an  action  for  damages  Is  the  apprt^riate 
means  of  relief,  and  there  is,  therefore,  no 
ground  for  the  Interference  of  equity  by  In- 
junction." West  V.  Mayor,  etc.,  10  Palge^ 
639;  Ck>hen  v.  Ck>mmlsBloner8,  77  N.  C.  2; 
Burnett  v.  Craig,  30  Ala.  135;  Devron  v. 
First  Municipality,  4  La.  Ann.  11;  Levy  v. 
City  ot  Shreveport,  27  La.  Ann.  620;  Oart- 
Blde  V.  City  of  Bast  St.  Louis,  43  lU.  47; 
Davis  V.  Society,  6  Daly,  81;  In  re  Sawyer. 
124  U.  S.  220,  8  Sup.  Ct  482;  Eldridge  T. 
Hill,  2  Johna  Ch.  281;  Suess  v.  Noble,  81 
Fed.  855;  Stuart  v.  Board,  83  lU.  341;  Tyler 
T.  Hamersley,  44  Conn.  419,  422;  Bagg  v. 
City  of  Detroit,  5  Mich.  336;  Brewer  t.  City 
of  Springfield,  97  Mass.  152. 

The  court  below  had  no  jurisdiction  of  tills 
case,  and  its  decision  will  be  affirmed. 


O  OU.  «) 

REAVBS  et  aL  v.  OLIVB:it. 

(Supreme  Court  of  Oklahoma.     June  22,  1885.) 

Public  Lands  —  Homestead  Claimants — Rioht 
TO  Possession — Coubts  — Jubisdiction—  Uah- 
SATOBT  Injunction  —  Asnss  or  Disobbtion  — 

IiAKD  DbPABTMBMT. 

1.  Courts  have  the  power  to  deal  with  poa- 
■easlon  of  land  prior  to  the  issue  of  patent, 
«nd  will  protect  the  possessory  rights  of  those 
entitled  to  the  same  under  the  laws  relating  to 
pablic  lands. 

2.  Mandatory  injunction  is  a  proper  remedy 
to  protect  the  possession  of  one  having  a  valid 
homestead  entty  on  public  land  against  persons 
who  are  trespassing  on  the  land. 

8.  One  who  prosecutes  a  contest  against  a 

homestead  entry  for  frand,  under  the  act  of 

May  14, 1880,  and  secures  the  cancellation  of  the 

*»^,  thereby  acquires  a  preference  right  of 

▼.4lP.no.3— 23 


entry  for  SO  days  from  notice  of  the  cancella- 
tion of  said  entry,  and  when  be  makes  a  home- 
stead entry  of  the  lands  within  that  time  his 
right  relates  back  to  the  date  of  the  initiation 
of  his  contest;  and  a  settlement  made  upon  the 
Isnd,  while  his  contest  is  pending,  by  another 
adverse  claimant,  gives  such  daimant  no  lights 
as  a  settler,  and  such  homestead  entiyman  may 
have  him  restrained  from  interfering  with  the 
occupancy  and  possession  of  said  land. 

4.  The  land  ofBcers,  in  allowing  a  homestead 
entry,  are  required  to  pass  upon  the  qualifica- 
tions of  the  entryman,  and  the  courts  will  not  In- 
aaire  into  or  pass  upon  any  question  of  fact 
properly  belonging  to  the  department,  while  sndi 
matters  are  pending  before  the  land  depart- 
ment 

5.  Courts  may  Inquire  into  the  status  of 
the  claimants  before  the  land  department  suffi- 
ciently to  determine  who  has  the  better  right 
to  possession  under  the  laws  of  the  United 
States. 

6.  One  contesting  for  a  preference  right  has 
no  right  to  the  possession  of  the  land  pending 
the  litigation  as  against  the  homestead  entry- 
man. 

7.  The  granting  of  temporary  injunctions 
pendente  lite  are  largely  In  the  discretion  of  the 
court,  and  appellate  courts  will  not  vacate  snch 
orders  on  appeal,  unless  there  has  been  dear 
abuse  of  discretion,  or  the  same  is  granted  with- 
out authority. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  James  E.  Oliver  against  Robert 
S.  Reaves  and  others  for  Injunction.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

J.  A.  Baker  and  F.  M.  Blklns,  for  appel- 
lants.    Eeaton  &  Cotteral,  for  appellee. 

BURFORD,  3.  This  Is  an  appeal  from  an 
order  of  the  district  court  of  Logan  coun^ 
granting  a  temporary  order  of  mandatory  In- 
junction. The  defendant  in  error  filed  his 
petition  in  the  district  court.  In  which  It  is 
alleged  that  on  the  23d  day  of  April,  18S9,  one 
Albert  G.  Jones  made  homestead  entry  No,  6, 
at  tbe  Guthrie  land  office,  for  the  S.  W.  % 
section  5,  township  16  N.,  range  2  W.,  and 
that,  on  the  1st  day  of  August,  1889,  tbe  peti- 
tioner, Oliver,  filed  a  contest  in  said  office 
against  the  homestead  entry  of  Jones,  and 
applied  to  enter  thO'  land;  that  he  alleged  In 
his  contest  affidavit  that  Joues  was  not  quali- 
fied to  enter  said  land,  by  reason  of  having 
entered  the  Oklahoma  country  during  the 
proliiblted  period  prior  to  the  opening  of  said 
lands  to  settlement;  that  other  persons,  to 
wit,  Dennis  Nagle,  Temp  Elliot,  and  Edward 
S.  Quarles,  also  filed  contests  against  said  en- 
try of  Jones,  and  alleged  prior  settlement  on 
the  land;  that  a  hearing  was  ordered  and 
had  as  to  all  said  parties,  and  such  proceed- 
ings had  that  finally,  on  the  leth  day  of  June, 
1893,  the  assistant  secretary  of  the  interior 
dismissed  the  contests  of  Nagle,  Elliot,  and 
Quarles,  held  the  entry  of  Jones  for  cancella- 
tion, and  awarded  the  preference  right  of  ea^ 
try  to  the  petitioner,  Oliver;  that  afterwards 
a  petition  for  review  was  overruled  by  th* 
Honorable  Hoke  Smith,  secretary  of  the  into 
rlor,  and  all  the  papers  returned  to  the  eom- 
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missioner  of  the  general  land  office,  with  In- 
structions to  carry.  Into  effect  the  decision  of 
that  office;  that  on  the  1st  day  of  March, 
1894,  the  homestead  entry  of  Jones  was  can- 
celed by  the  commissioner  of  the  general  land 
office,  and  on  the  27th  day  of  March,  1894, 
the  petitioner,  Oliver,  was  notified  of  said 
cancellation,  and  of  his  preference  right  to 
make  homestead  entry  of  said  tract,  awarded 
him  under  the  provisions  of  the  act  of  con- 
gress of  May  14,  1880;  that  on  the  29th  day 
of  March,  1894,  Oliver  filed  his  application 
to  make  homestead  entry  of  said  tract  In  the 
United  States  land  office  at  Guthrie,  and  paid 
the  fees  therefor,  but  action  on  the  same  was 
at  that  time  suspended  for  the  reason  that 
the  office  of  register  was  vacant;  that  after- 
wards, on  June  1,  1894,  and  as  soon  as  said 
office  of  register  was  filled,  his  said  applica- 
tion was  allowed  and  homestead  receivers' 
duplicate  receipt  No.  12,258,  Issued  to  blm 
for  said  tract.  The  petitioner  further  alleges 
that  he  has  been  a  bona  fide  resident  and 
occupant  of  said  land  since  June  1,  ISftl,  and 
has  a  dwelling  house  thereon,  and  other  valu- 
able Improvements;  that  pending  his  pro- 
ceedings In  the  land  office  to  secure  his  pref- 
erence right  of  entry,  the  defendant  Robert  S. 
Heaves,  with  full  knowledge  of  his  rights  and 
all  the  proceedings,  moved  upon  the  land  In 
dispute,  established  his  residence  thereon,  and 
was  attempting  to  enter  said  land  for  a  home- 
stead; and  also,  to  contest  his  preference 
right,  that  he  had  demanded  of  Reaves  that 
he  surrender  possession  and  cease  to  prevent 
him  from  cultivating  and  occupying  the  land, 
and  Reaves  had  refused  to  vacate,  and  was 
using,  occupying,  and  cultivating  said  land, 
and  preventing  him  from  enjoying  the  bene- 
fits of  his  homestead  rights.  It  Is  further  al- 
leged that  the  other  defendants,  Jones,  Close, 
and  William  Reaves,  were  each  residing  up- 
on the  laud,  or  occupying,  using,  or  cultivat- 
ing t)ortions  of  the  same,  and  all  bad  refused 
to  vacate  after  proper  demand.  Eaqh  de- 
fendant demurred  to  the  petition,  and  after- 
wards filed  answers.  Close  set  up  that  he 
if&e  a  tenant  of  Robert  S.  Reaves,  and  de- 
fied further  knowledge  of  the  facts.  William 
leaves  denied  any  knowledge  of  the  facts 
alleged  In  the  petition.  Robert  S.  Reaves  an- 
swered, admitting  all  the  allegations  as  to 
the  entry  of  Jones;  the  several  contests,  the 
cancellation  of  Jones'  entry,  the  award  of 
the  preference  right  to  Oliver,  and  his  sub- 
sequent homestead  entry;  also,  that  he  and 
the  other  defendants  were  occupying  and  us- 
ing said  land  as  alleged,  that  demand  for 
possession  had  been  made  and  refused,  etc. 
But  he  further  alleges  that  on  July  6,  1893, 
he  filed  a  contest  In  the  United  States  land 
office  at  Guthrie  against  the  homestead  entry 
of  Jones,  and  the  contest  of  Ollyer,  in  which 
be  alleged  the  disqualification  of  Jones,  and 
that  the  contest  of  Oliver  was  collusive  and 
fraudulent,  which  contest  was  rejected,  from 
which  be  appealed,  and  the  commissioner  of 
the  general  land  office,  on  appeal,  held  that 


his  contest  was  properly  rejected,  and  gave 
him  the  right  to  contest  Oliver's  right  to 
make  homestead  entry,  when  be  should  at- 
tempt to  exercise  that  right  That  be  settled 
upon  the  land  on  the  21st  day  of  August, 
1893,  and  has  made  valuable  1'  iprovements 
thereon,  and  has  continuously  resided  there- 
on ever  since,  in  good  faith,  with  the  purjpose 
of  making  a  homestead  entry  thereon.  That 
he  protested  against  the  entry  of  Oliver,  and 
after  the  same  was  allowed  he  filed  contest 
to  secure  the  cancellation  of  said  entry.  In 
which  he  alleged  that  the  entry  of  Oliver 
was  not  made  In  good  faith,  but  was  collu- 
sive and  speculative;  that  Oliver  had  entered 
Into  contracts  and  written  agreements  to 
transfer  portions  of  said  land  to  other  par- 
ties as  soon  as  he  should  acquire  title  there- 
to; and  also  that  he  was  a  prior  settler  <m 
the  land.  The  pleadings  were  all  prepay 
verified  by  affidavit  The  cause  was  submit- 
ted to  the  court  on  the  pleading,  and  a  tem- 
porary Injunction  granted  pendente  lite, 
which  ordered  the  defendants  to,  within  10 
days,  cease  from  preventing  the  plaintiff 
from  occupying  all  of  said  tract,  and  to  cease 
from  In  any  manner  Interfering  with  his 
peaceable  possession  of  the  entire  tract  The 
defendants  were  permitted  to  remove  all 
their  buildings  and  crops,  and  time  watf  giv- 
en in  which  this  might  be  done.  To  this 
order  the  defendants  excepted,  and  now  bring 
the  case  here  for  review. 

It  Is  contended  on  one  side,  and  controvert- 
ed on  the  other,  that  this  case  comes  within 
the  principle  enunciated  In  the  case  of  Sproat 
V.  Durland  (decided  by  this  court  at  the  last 
term)  35  Pac.  682.  We  are  not  able  to  dis- 
tinguish any  material  difference  between  the 
t&ctB  in  this  case  and  the  facts  in  the  Sproat- 
Durland  Case,  and  we  think  the  same  princi- 
ple applicable.  The  title  Is  yet  In  the  United 
States,  and  the  questions  affecting  the  rights 
of  the  several  parties  to  acquire  title  is  for 
the  officers  of  th«  land  dei>artment  to  deal 
with.  The  courts  will  not  Interfere  with,  or 
attempt  to  determine,  any  question  Involved 
befoi-e  the  land  department,  while  the  title  Is 
yet  in  the  United  States.  The  courts  will  only 
deal  with  the  question  of  possession,  and  In 
order  to  do  this  will  look  into  the  record  suf- 
ficiently to  advise  itself  as  to  the  true  status 
of  the  parties  In  that  department  Whenev- 
er the  facts  are  undisputed,  the  courts  will 
apply  the  law  to  the  status  of  the  parties,  as 
Justice  may  require.  In  this  case  Oliver  has 
the  homestead  entry  upon  the  land.  This  of 
itself  entitles  him  to  the  possession  of  the 
land  as  against  any  one  who  cannot  show 
such  a  standing  in  the  land  department  as 
will  entitle  him  to  an  equal  right  A  con- 
testant for  a  preference  right  has  no  right, 
under  the  law,  to  occupy  the  land,  as  against 
the  entryman;  but  when  the  entry  Is  can- 
celed as  the  result  of  his  contest  and  the 
preference  right  is  awarded  under  the  act  of 
congress  of  May  14,  1880,  his  rigUtB  relate 
back  to  the  Initiation  of  bis  contest  and  no 


Digitized  by 


Google 


OkL) 


GRIMES  V.  CULIJSON. 


355 


settlement  made  on  the  land  or  contest  Ini- 
tiated subsequent  to  the  Initiation  ot  bis  con- 
test can  defeat  his  right  to  enter  the  land,  or 
take  from  him  the  right  to  po88essi<m  If  he 
follows  up  his  tight  and  makes  the  home- 
stead «itry  wlthiu  the  time  alloweil  by  law. 
This  is  the  principle  enunciated  In  the 
Sproat-Durland  Ca«e  and  cleaxly  applicable 
in  this  case. 

Reaves  settled  on  the  land  and  began  his 
contest  after  Oliver  bad  Initiated  a  con- 
test against  Jonee  to  secure  a  preference 
right  Oliver  followed  up  that  contest  suc- 
cesBfully,  secured  the  cancellation  of  Jones' 
entry,  earned  his  preference  right,  and  took 
the  benefit  of  it  by  making  liomestead  entry 
so  80<Hi  as  he  could  legally  do  so  after  no- 
tice. When  he  did  make  the  homeBtead  en- 
try, his  rights  related  back  to  the  date  he 
b%an  his  contest,  and  Reaves  could  neither 
by  his  settlement  during  that  time,  his  pro- 
test, nor  contest,  acquire  any  right  to  occupy 
the  land,  as  against  Oliver,  until  he  should 
have  finally  succeeded  in  canceling  the  entry 
of  Oliver.  Possession  gained  in  the  manner 
that  Reaves  acquired  it  in  this  case  is  not  to 
be  encouraged.  The  entry  of  Jones  was  can- 
celed <m  March  1.  1894.  Reaves  settled  on 
the  land  in  August,  1893.  At  the  time  he  set- 
tled the  land  was  neither  subject  to  entry 
nor  settlement,  and  he  could  acquire  no 
rights  as  a  trespasser.  His  so-called  settle- 
ment, his  protest,  and  his  contest  were  all 
subject  to  the  rights  of  Oliver. 

The  contention  that  Oliver  has  not  taken 
the  land  in  good  faith  is  not  one  that  the 
court  can  entertain.  The  land  department 
must  try  and  determine  that  question.  The 
laud  officers  have  passed  upon  the  qiialifica- 
tlons  of  Oliver,  and  awarded  him  the  entry  of 
the  land,  and  Issued  him  a  proper  homestead 
certificate,  which  entitles  him  to  the  peace- 
able possession  of  the  land  embraced  in  his 
entry.  The  courts  have  the  power,  and  it  is 
their  duty  wh^a  called  upon,  to  protect  blm 
In  these  rights  until  an  equal  or  superior 
right  is  shown.  Mr.  Justice  Miller  in  Mar- 
quez  V.  Frlsbie,  101  U.  S.  473,  eald:  "We  do 
not  deny  the  right  of  the  courts  to  deal  with 
the  possession  of  the  land  prior  to  the  issue 
of  patent,  or  to  enforce  contracts  between 
the  parties  concerning  the  land."  For  fur- 
ther authority  in -support  of  the  doctrine  of 
this  cose  see  cases  decided  this  term. 

We  find  no  rule  of  law  or  principle  in  equi- 
ty that  was  violated  by  the  district  court  in 
this  case.  The  granting  of  temporary  in- 
junctions Is  largely  discretionary,  and  when 
the  parties  are  all  before  the  court,  and  there 
Is  sufiiclent  authority  for  such  an  order,  and 
the  pleadings  are  sufficient  to  sustain  the  ac- 
tion of  the  court,  an  api>ellate  court  should 
not  interfere,  unless  the  order  is  clearly  erro- 
neous. We  find  no  error  in  the  record.  The 
judgment  of  the  district  court  is  afflnned. 

BIERER,  J.,  having  been  of  counsel  in  con- 
test case  involving  same  tract  of  land,  took 
no  part  In  this  decision. 


(3  Okl.  26S) 

GRIMES  et  al.  v.  CULLISON. 

(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

Flbadins— Motion  to  Make  Mobb  Dbfinitb 

— Exhibits. 

1.  Where  a  motion  to  make  a  petition  more 
definite  ami  certain  is  filed,  and  such  motion 
fails  in  any  manner  to  point  out  wherein  the 
petition  is  indefinite  and  uncertain,  it  is  not  er- 
ror to  overrule  such  motion. 

2.  Where  the  instrument  which  is  the  basis 
of  the  action  is  attached  by  copy  to  the  petition 
and  made  a  part  thereof,  such  copy  should  be 
considered  as  a  part  of  the  petition  when  con- 
struing the  allegations  thereof. 

(Syllabus  by  the  Court) 

Appeal  from  probate  court,  Oklahoma 
county. 

J.  C.  Cuiilson  brought  an  action  in  the 
court  below  against  Li.  C.  Grimes,  A.  Sleek- 
er, W.  T.  Hale,  and  O.  A.  Towler,  upon  an 
attachment  undertaking,  to  recover  the  sum 
of  $205,  damages  claimed  for  a  violation  of 
the  bond.  Judgment  was  entered  for  the ' 
plaintiff  below.  The  defendants  appeal.  Af- 
firmed. 

Wilson  &  Atchlnson,  for  appellants.  J. 
Milton,  for  appellee. 

DALE,  C.  J.  October  23,  1894,  J.  0.  CuUi- 
son  brought  an  action  in  the  probate  court 
of  Oklahoma  county  against  L.  C.  Grimes  et 
al.  upon  an  undertaking  bond  in  an  attach- 
ment proceeding.  In  his  petition  he  alleg- 
ed, in  substance,  that  the  defendants,  on  the 
28th  day  of  August,  1893,  undertook,  by 
their  certain  obligation,  to  pay  to  the  plain- 
tiff the  sum  of  $205,  if  the  certain  attach- 
ment suit  then  filed  should  prove  to  be  ob- 
tained unlawfully  and  wrongfully,  a  copy 
of  which  undertaking  is  attached  to  the  pe- 
tition and  made  a  part  thereof.  He  alleged, 
further.  In  the  petition  that  the  case  came  on 
for  hearing  on  the  motion  to  discharge  the 
attachment,  which  motion  was  by  the  court 
sustained,  and  he  attached  to  the  petition  a 
copy  of  the  judgment  dissolving  the  attach- 
ment, and  made  the  same  a  part  of  his  pe- 
tition. He  also  alleged  that  he  sustained 
damages  in  the  sum  of  $20o,  and  attached  to 
the  petition  a  verified  account,  and  made 
such  account  a  part  of  his  petition,  and  upon 
such  petition  asked  a  Judgment  To  this  pe- 
tition the  defendants  first  filed  a  motion  to 
make  the  same  more  definite  and  certain, 
which  was,  by  the  probate  judge,  overruled. 
Defendants  below  then  filed  a  demurrer,  up- 
on the  ground  that  the  petition  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  which  demurrer  was  also  overruled. 
The  defendants  then  answered,  setting  up 
a  counterclaim,  set-off,  etc.  A  trial  was 
had  to  a  jury,  and  a  judgment  rendered  In 
favor  of  the  plaintiff  below  in  the  sum  of 
$3.37  and  costs.  The  defendant  brings  the 
case  here  upon  a  case  made,  which  contains 
simply  the  pleadings,  motions,  and  demur- 
rers, verdict  and  judgment  upon  the  ver- 
dict, and  motion  for  a  new  trial.    In  the  rec- 
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ord  before  as  there  are  only  two  questions 
raised:  First.  Error  In  the  court  below  In 
falling  to  sustain  the  motion  to  make  more 
definite  and  certain.  Second.  Error  In  orer- 
ruling  the  demurrer  to  the  petition. 

1.  Upon  the  first  proi>osition  it  appears 
f  rorn  the  record  that,  in  the  motion  to  make 
more  definite  and  certain,  the  defendants  be- 
low failed  to  point  out  wherein  the  petition 
was  indefinite  and  uncertain,  and  we  do  not 
think,  in  the  absence  of  such  matter  in  a 
motion,  the  court  below  committed  any  er- 
ror in  OTerruling  the  sam&  If  the  petition 
be  indefinite  or  uncertain.  It  is  the  duty  of 
counsel.  In  moving  to  have  the  same  made 
more  definite  and  certain,  to  specifically  set 
out  wherein  they  desire  relief  at  the  hands 
ot  the  court  If  they  fall  to  so  set  out  in 
their  motion.  It  Is  not  error  to  OTermle  the 
same. 

2.  The  question  Involved  in  the  mllng  ot 
the  court  below  upon  the  demurrer  to  the 

■petition  would  be  by  this  court,  perhaps, 
favorably  considered,  if  the  same  proposi- 
tions Involved  had  not  received  a  settled 
construction  by  the  courts  of  Kansas  from 
whence  our  Practice  Code  was  adopted.  The 
petition  filed  in  this  case  In  the  court  be- 
low, without  the  exhibits,  would  not  be  a 
good  petition.  With  the  exhibits,  giving  to 
such  exhibits  all  of  the  force  and  effect 
which  they  would  have  if  they  were  set  out 
in  full  in  the  petition,  the  petition  states  a 
cause  of  actioa  While  we  are  not  prepared 
to  fully  assent  to  the  proposition  that  it  is 
good  practice  to  permit  pleadings  to  be 
drawn  as  they  are  in  this  case,  making  it 
necessary.  In  order  to  sustain  the  petition, 
to  go  to  the  exhibits  and  include  them  in 
their  entirety  In  the  petition,  yet,  inasmuch 
as  this  question  has  been  settled  by  the  su- 
preme court  of  the  state  of  Kansas,  and  the 
legislature  of  this  territory  adopted  the  civil 
procedure  of  that  state,  with  such  construc- 
tion placed  thereon,  we  feel  bound  to  affirm 
the  decision  of  the  lower  court  For  a  dis- 
cussion of  the  propositions  involved  in  this 
question  upon  the  demurrer,  see  Budd  v. 
Kramer.  14  Kan.  101:  State  v.  School  DIst, 
84  Kan.  237,  8  Pac.  208;  Ward  v.  Clay  (Cal.) 
23  Pac.  227. 

The  Judgment  of  the  court  below  is  afilrm- 
ed.   All  the  Judges  concurring. 


(6  Okl.  U) 

CARTER  et  al.  t.  MISSOURI  MINING  & 

LUMBER  CO. 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 
Jddomesi  on  Verdict— Ombctions  to  Instbcc- 

TION8— WaIVBK— APPBAL. 

1.  Where  the  verdict  of  the  jury  is  one 
which  can  properly  be  returned  under  the  plead- 
ings, it  was  not  error  for  the  court  to  render 
judgment  thereon,  in  the  absence  of  a  motion 
for  judgment  upon  the  special  findings  of  fact 
returned  by  the  jury. 

2.  At  the  trial  of  a  cause,  the  instnictionB 
went  to  the  jury  without  objection,  no  excep- 
tioos  having  been  taken  to  uiem,  either  sepa- 


rately or  as  a  whole.    BAi  a  waiver  of  all  er- 
rors contained  therein. 

3.  Where  counsel  fail  to  jwint  out  in  their 
briefs  in  what  manner  they  have  been  prejudiced 
by  the  overruling  of  a  motion  for  a  new  trial, 
this  court  will  not  consider  an  assignment  of  w- 
ror  based  upon  such  ground, 
(Syllabus  by  the  Court) 

Error  from  district  court  Grant  county;  be- 
fore .lustlce  Bierer. 

Action  brought  by  W.  T.  Carter  and  E.  A. 
Carter,  partners  as  W.  T.  Carter  &  Bro., 
plaintiffs,  against  the  Missouri  Mining  Sc  Lum- 
ber Company  in  the  probate  court  of  Grant 
county  to  recover  a  certain  lot  of  lumber.  De- 
cision by  the  probate  court  in  favor  of  the 
plaintiffs,  from  which  Judgment  the  defend- 
ant therein  appealed  to  the  district  court. 
Case  tried  in  district  court,  and  judgment  ren- 
dered In  favor  of  the  plaintiffs  for  the  recov- 
ery of  a  part  of  the  lumber  and  in  favor  of  the 
defendant  for  the  remainder  thereof.  The 
plaintiffs  bring  error.    Afarmed. 

Burwell  &  Burwell.  Asher  &  Asher,  and  O. 
O.  Clegg,  for  plaintiffs  in  error.  Charles  EL 
Dail^  and  Buckner,  Bird  &  Lake,  for  de- 
fendant in  error. 

DALE,  0.  J.  On  the  25th  day  of  Novem- 
\ks,  1893,  plaintiffs  in  error  brought  an  action 
in  replevin  in  the  probate  court  of  Grant  coun- 
ty to  recover  four  car  loads  of  lumber.  The 
action  was  brought  against  R.  H.  Hager,  as 
defendant  Hager  answered— FhBt  by  a  gen- 
eral denial;  second,  that  he  had  no  interest 
In  the  subject-matto:  as  an  individual;  and, 
further  denying,  said  that  be  did  not  detain 
or  wrongfully  withhold  the  lumber  for  which 
the  action  was  brought.  Afterwards,  on  the 
8th  day  of  February,  1894,  the  Missouri  Min- 
ing &  Lumber  Company,  by  motion,  was  sub- 
stituted for  the  defendant  Hager,  and  In  their 
answer— First,  daiy  generally  all  of  the  alle- 
gations contained  in  the  petition  of  the  plain- 
tiffs; and  further  allege  that  they  are  entitled 
to  the  possession  of  the  property  because  they 
are  the  plaintiffs  in  a  certain  Judgment  against 
one  J.  J.  Ellis,  rendered  in  the  probate  conrt 
of  Grant  county,  that  the  property  in  question 
was  taken  by  the  sheriff  of  said  county  by  vir- 
tue of  an  execution  Issued  upon  the  Judgment, 
that  the  property  was  levied  upon  as  the  prop- 
erty of  3.  J.  Ellis,  to  whom  the  lumber  was 
sold  by  the  plaintiffs,  and  to  whom  the  same 
was  shipped,  and  that  the  goods  were  seized 
prior  to  any  notice  of  any  lien  on  the  part  of 
the  plaintiffs  in  the  action,  and  that,  before  re- 
ceiving the  property.  It  was  necessary  to  pay 
the  railway  company  the  amount  of  their  lien 
for  freight  and  carriage.  In  the  sum  of  $497.50; 
and  alleged  that  the  plaintiffs  have  never  paid 
or  offered  to  pay  the  defendant  the  money  thus 
advanced,  to  which  the  defendant  is  enti- 
tled. On  the  8th  day  of  February  the  case 
was  heard  in  the  probate  court,  and  Judg- 
ment was  rendered  In  favor  of  the  plaintiffs, 
and  afterwards,  to  wit  April  14,  1891,  the 
case  was  tried  to  a  Jury  in  the  district  court. 
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At  the  time  the  case  vas  bo  submitted  to  tlie 
Jury,  plaintiffs  snbmltted  a  number  of  special 
flndlngH,  to  be  answered  by  the  jury  along  wltb 
tbelr  general  verdict.  In  their  general  ver- 
dict fbe  jury  found  for  the  defendant  for  the 
reoovery  of  the  lumber  In  two  of  the  cars,  and 
assessed  the  value  of  the  same  at  $451,  and 
found  for  the  plaintiffs  on  the  Issues  as  to 
the  lumber  In  the  other  two  cars.  The  plain- 
tiffs below  appeal  the  case  to  this  court  and 
assign  error  as  follows:  First  Error  in  giv- 
ing Judgment  for  appellee.  Second.  Elrror  In 
not  giving  judgment  for  api)ellanta  xspon  the 
special  findings  of  fact  returned  by  the  juiy. 
Third.  Brror  in  not  sustaining  appellants'  mo- 
tion for  a  new  trial.  This  case  Is  here  by 
"case  made,"  duly  signed  and  settled,  and  the 
record  contains  only  the  pleadings,  instructions 
to  the  jury,  special  findings  on  the  questions  of 
fact  submitted  to  the  jury'  by  the  plaintiffs 
below,  the  general  verdict  by  the  jury,  motion 
for  a  new  trial,  and  judgment  of  the  court 
upon  the  verdict  of  the  jury. 

1.  A  careful  examination  of  the  record  be- 
fore us  has  been  made  In  order  to  determine 
whether  or  not  appellants  have  preserved,  by 
exceptions  taken  at  the  trial  of  the  cause,  the 
questions  which  they  present  to  us  for  con- 
sideration. The  first  and  second  assignments 
of  error  will  be  considered  together.  Not  hav- 
ing the  evidence  before  us,  we  can  only  con- 
aider  the  pleadings  and  verdict  in  determining 
whether  or  not  the  trial  court  eired  in  render- 
ing a  judgment  upon  the  verdict  Under  the 
pleadings  filed  we  can  perceive  no  error  In  ren- 
dering such  judgment  The  plaintiffs  below 
instituted  the  action  to  recover  four  car  loads 
of  lumber,  of  the  aggregate  value  of  $800.  To 
the  petition  and  affidavit  of  said  plaintiffs  the 
defendant  filed  his  answer,  joining  Issue  with 
plaintiffs  upon  the  question  of  the  right  of 
idalntlffs,  and  in  their  verdict  the  jury  find  for 
the  defendant  as  to  the  lumber  in  two  of  the 
cars,  and  In  favor  of  the  plaintiffs  as  to  the 
lumbo-  in  the  other  two  cars.  The  verdict  was 
justified  by  the  pleadings  in  the  case.  Coun- 
sel for  appellants  urge  that  it  was  the  duty  of 
tbe  court  below  to  have  rendered  a  judgment 
!n  their  favor  upon  the  special  findings  of  fact 
as  returned  by  the  jury.  It  may  be  possible 
tbat,  if  counsel  had  moved  for  such  judgment, 
tbe  court  would  have  granted  the  same,  but  an 
examination  of  the  record  nowhere  shows  that 
tbe  plaintiffs  moved  for  a  judgm«it  upon  the 
special  findings  of  the  jury,  and  in  the  ab- 
sence of  such  motion  we  cannot  now  consider 
tbe  question.  AH  that  Is  before  us  upon  this 
proposition  is  the  pleadings  and  the  general 
verdict  of  the  jury,  and  such  verdict  being  one 
which  the  jury  might  properly  have  returned 
under  the  pleadings,  we  think  the  first  and 
second  alleged  grounds  of  error  must  be  de- 
cided against  appellants. 

2.  The  third  proposition  involved  is  the  al- 
leged error  of  the  court  bdow  in  giving  in- 
structions numbered  from  5  to  10,  inclusive. 
Counsel  for  appellants  are  mistaken  in  sup- 
posing that  the  record  will  justify  this  court 


In  the  consideration  of  this  objection.  The 
record  shows  that  no  exception  was  taken  to 
the  instructions,  either  separately  or  as  a 
whole.  Section  288,  art  15,  c.  66,  of  our  Code 
of  Civil  Procedure  provides  how  exceptions  to 
Instructions  may  be  preserved  for  review  by 
the  supreme  court.  Where  a  party  falls  to 
object  to  instructions  at  the  trial  of  the  cause, 
he  thereby  waives  all  errors  contained  therein. 

3.  The  last  assignment  of  error  is  based  upon 
the  refusal  of  the  court  below  to  sustain  the 
motion  for  a  new  trial,  and  an  exception  to 
tbe  ruling  of  the  court  is  shown,  and  we  will 
consider  the  same  with  reference  to  the  record 
before  us.  There  are  but  two  grounds  set 
forth  In  the  motion— First  that  the  verdict  of 
the  jury  is  contrary  to  law;  and,  second,  for 
errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  party  making  the  application. 
When  we  c<Hisider  the  record  for  the  puiiMBe 
of  determining  just  what  was  presented  to  the 
trial  court  upon  this  motion,  we  are  unable  to 
see  how  the  court  belo)^  erred  in  overruling 
the  same.  No  affidavits  were  filed  in  support 
of  the  motion,  and  nothing  appears  in  the  rec- 
ord which  in  any  way  tends  ito  enlighten  this 
court  upon  this  question.  We  have  no  record 
before  us  to  examine  for  errors  in  the  admis- 
sion or  exclusion  of  evidence.  Counsel  in  their 
l»lefs  fall  to  point  out  wherein  the  court  be- 
low erred  in  the  action  taken.  Tlierefore  ap- 
pellants' contention  cannot  be  favorably  coa- 
sidered  on  the  record  before  us.        * 

Judgment  of  the  lower  court  is  affirmed. 

BIERER,  J.,  having  presided  at  the  trial 
in  the  court  below,  not  sitting;  the  other  jus- 
tices concurring. 


(S  Okl.  3SS) 
WOODRUFF  V.  WALLACE. 

(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

Public  Lands— Adverse  Claimants — Right  or 
Possession  —  Injcnctios  —  District  Court — 
JoRiSDicTiON  —  Homestead  Filino  —  Color  o* 

TlTLBr-OCOOPTINO  CLAIMAST'S  AOT— COSSTBDO- 
TIOK. 

1.  District  courts  of  this  territory  have  ju- 
risdiction to  inquire  into  the  right  of  possessicHi 
as  between  settlers  upon  public  land;  and, 
where  it  appears  that  the  rights  of  advene  claim- 
ants have  been  adjudicated  by  the  land  depart- 
ment, and  the  homestead  entry  of  one  of  the 
parties  has  been  canceled,  hdd,  that  the  district 
court  may,  by  injunction,  give  exclusive  posses- 
sion to  tbe  person  who  was  successful  in  the  con- 
test proceedings. 

2.  The  forcible  entry  and  detainer  act  of  this 
territory  does  not  orovide  an  adequate  and 
roeedy  remedy  to  a  person  who  is  entitled  to 
the  exclusive  and  immediate  possession  of  land 
covered  by  his  homestead  entry. 

3.  It  is  the  duty  of  the  courts,  when  called 
npon,  to  issue  an  injunction,  mandatory  and 
prohibitory,  to  restrain  a  person  whose  home- 
stead ent^  has,  by  the  land  department  been 
canceled— First  to  compel  such  party  to  yield 
up  and  surrender  possession  of  land;  and,  sec- 
ond, to  prohibit  hfm  from  interfering  with  the 
possession  of  tbe  person  who  has  the  homestead 
filing  for  such  land. 

4.  The  occupying  claimant's  act,  passed  by 
congress  June  1,  1874,  has  no  application  to 
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'  land  antn  the  title  to  the  game  passes  from  the 
,  sovemment  of  the  United  States. 

5.  A  homestead  filing  does  not  convey  "color 
of  title,"  within  the  meaning  of  the  act  of 
congress  of  June  1.  1874. 

6.  A  person  whose  homestead  entry  has 
been  canceled  for  fraud  in  its  inception  cannot 
avail  himself  of  the  benefits  of  the  occupying 
claimant's  act. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  coun- 
ty. 

Action  by  Willie  A.  Wallace  against  Ly- 
man C.  Woodruff  for  injunction.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Grant  Stanley,  for  plaintiff  In  error.  3.  H. 
Brerest,  for  defendant  In  error. 

DALE,  C.  J.  This  is  a  case  upon  appeal 
from  the  district  court  of  Oklahoma  county, 
and  from  the  pleadings  It  appears  that  Wil- 
lie A.  Wallace,  plaintiff  below,  filed  In  the 
district  court  his  petition  for  an  Injunction, 
wherein  be  alleged.  In  substance,  that  he  is 
the  homestead  entryman  for  tbe  southeast 
quarter  of  section  34,  township  12  N.,  range 
3  W.,  In  Oklahoma  county,  having  made 
homestead  entry  thereon  February,  13,  1895; 
that  Lyman  G.  Woodruff,  defendant  below, 
formerly  had  a  homestead  entry  on  the  tract 
of  land,  and  that  said  Woodruff  Is  continu- 
ing to  reside  upon,  use,  and  occupy  the  en- 
tire tract,  to  the  exclusion  of  said  Wallace; 
that  the  homestead  entry  of  said  Woodruff 
was,  prior  to  the  institution  of  suit,  cancel- 
ed by  tbe  commissioner  of  the  general  land 
office,  under  the  authority  and  direction  of 
the  secretary  of  the  Interior,  on  the  Oth  day 
of  February,  1895;  that  such  cancellation 
was  the  result  of  a  contest  instituted  by  said 
Wallace  against  said  Woodruff;  that  in  the 
contest  affidavit,  filed  as  a  basis  for  said 
contest,  it  was  alleged  that  said  Woodruff 
violated  the  act  of  congress  approved  March 
2,  1889,  and  the  president's  proclamation  of 
March  23,  1889,  relative  to  the  Oklahoma 
lands,  of  which  the  tract  In  questii>n  is  a 
part,  by  entering  upon  said  lands  prior  to 
noon  of  April  22,  1889.  And  It  Is  further  al- 
leged that,  after  the  entry  of  Woodruff  was 
canceled,  and  the  entry  of  Wallace  was 
made  upon  the  land.  Woodruff  refused  to  va- 
cate the  premises,  and  refused  to  permit 
Wallace  to  use  or  occupy  any  portion  of  the 
land  so  flle<l  upon  by  said  Wallace.  Wallace 
also  alleged  that  be  bad  no  adequate  remedy 
at  law  whereby  he  could  obtain  possession 
of  the  tract  of  land  In  controversy;  and  fur- 
ther alleged  that,  tmder  the  laws  of  con- 
gress, it  was  Incumbent  upon  him  to  reside 
upon  and  Improve  the  tract  of  land  in  order 
to  maintain  tbe  validity  of  his  homestead 
entry.  In  the  petition  Wallace  asked  that  a 
mandatory  Injunction  be  Issued,  compelling 
Woodruff  to  vacate  the  premises,  and  re- 
straining him  from  further  trespassing  upon 
the  land  In  controversy.  Attached  to  the  pe- 
tition appear  copies  of  tbe  decisions  of  the 


commissioner  of  the  general  land  <^ce  and 
the  secretary  pf  the  interior,  which  decisions 
fuUy  state  the  Issues  tried  In  tbe  contest 
proceeding  before  the  land  department, 
showing  that  the  entry  of  Woodruff  was 
canceled  by  reason  of  the  contest  proceed- 
ings instituted  by  Wallace,  and  that  Wal- 
lace had  been  awarded  the  preference  right 
of  entry  to  the  tract  of  land;  also  appears, 
as  an  exhibit,  a  c<^y  of  the  receiver's  dupli- 
cate receipt,  showing  that  Wallace  had  filed 
his  homestead  -  entry  in  the  Oklabmna  City 
land  office  for  the  tract  In  question.  To 
such  petition.  Woodruff  first  filed  a  demur- 
rer. The  record  does  not  disclose  what  ac- 
tion was  taken  by  the  court  upon  the  de- 
murrer. The  record  further  shows  that 
Woodruff  filed  his  answer,  wherein  he  de- 
nied that  he  entered  upon  and  occupied  a 
portion  of  Oklahoma  lands  prior  to  the  hour 
of  12  o'clock  noon  of  April  22,  1889,  con- 
trary to  law;  also  denied  that  bis  entry  was 
ever  canceled  by  any  court  of  competent  ju- 
risdiction; also  denied  that  the  plaintiff  had 
no  adequate  remedy  at  law;  and,  as  an  ad- 
ditional and  further  defense,  alleged  that  be 
settled  upon  tbe  land  after  noon  of  April  22, 
1889,  and,  on  the  25tb  day  of  April,  1889, 
filed  In  the  United  States  land  office  his 
homestead  entry  for  such  tract  of  land,  and 
received  the  receiver's  duplicate  receipt 
therefor;  and  further  alleged  that  he  had  re- 
sided upon  and  Improved  the  tract  of  land 
from  the  time  of  his  settlement  until  tbe 
date  of  the  Institution  of  this  suit  in  the 
court  below;  that,  during  such  time,  he  had 
broken  a  portion  of  said  land,  and  cultivated 
the  same,  erected^  a  house  and  barn  and  oth- 
er Improvements  'thereon,  and  that  the  value 
of  said  Improvements  was  of  the  sum  <tf 
$1,000;  and  that,  by  reason  of  such  filing, 
entry,  and  Improvements,  he-  acquired  an 
equitable  title  In  the  tract  of  land;  and, 
under  color  of  such  title,  alleged  that  he  was 
entitled  to  the  benefit  of  tbe  occupying 
claimant's  act;  and  also  alleged  that  the 
cancellation  of  his  entry  was  procured  by 
fraud  and  perjury,  and  that  such  cancella- 
tion was  illegal  and  void,  and  that  he  is  in 
no  manner  divested  of  his  rights  and  equi- 
ties In  the  said  tract  of  land  by  reason  of  the 
pretended  and  fraudulent  cancellation  of  his 
entry;  and  that  he  is  entitled  to  be  reimburs- 
ed by  tbe  plaintiff  for  the  money  expended 
by  him  in  placing  a  house  and  making  the 
Improvements  upon  the  land  aforesaid.  A 
demurrer  was  filed  to  the  answer  of  the  de- 
fendant, and  was  by  the  court  below  sus- 
tained, and  the  Injunctional  order  Issued  re- 
straining the  defendant  below  from  trespass- 
ing upon  or  interfering  with  Wallace  in 
the  use  or  occupancy  of  any  portion  of  the 
tract  of  land,  and  requiring  Woodruff  to  re- 
move entirely  from  the  tract  of  land  within 
CO  days  from  the  date  of  the  order,  and  per- 
mitting Woodruff,  within  said  60  days,  to 
remove  from  the  land  all  of  his  buildings, 
fences,  and  portable  personal  property.  From 
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sucb  ord»  the  def«idant  below  appealed  to 
this  court;  and,  by  hla  assignments  of  er- 
rmr,  and  under  tbe  pleadings  in  this  case, 
there  is  fairly  raised  for  our  consideration 
three  propositions:  First,  It  is  contended 
that  the  legal  title  to  the  land  being  In  the 
United  States,  the  court  below  had  no  Ju- 
risdictlcA  over  the  subject-matter;  second, 
that  the  plaintiff  below  had  an  adequate  rem- 
edy at  law,  and  the  mandatory  injunction 
ought  not  to  have  been  issued;  third,  that 
the  act  of  congress  of  June  1,  1874,  put  Into 
effect  the  territorial  occupying  claimant's 
law,  and  the  court  below  had  no  power  to 
dispossess  the  plaintiff  in  error  until  the 
value  of  his  improyements  had  been  deter- 
mined and  paid  for. 

The  first  contention  raised  by  plaintiff  In 
error  has  been  heretofore  passed  upon  by 
this  court  In  Sproat  t.  Durland,  35  Pac.  682, 
and  In  Peckham  v.  Faught,  37  Pac.  1085, 
wherein  it  was  held  that:  "The  courts  of 
this  territory  have  jurisdiction  in  matters  re- 
lating to  the  possession  of  lands  covered  by 
homestead  entries  when  the  title  to  the  same 
i-enuiins  in  the  United  States.  That  it  is  the 
duty  of  the  courts  to  inquire  into  the  status 
of  parties  claiming  the  right  to  reside  upon 
public  lands  far  enough  to  determine  whether 
or  not  such -parties  are  there  in  pursuance 
of  some  law  of  congress,  giving  such  right; 
and,  if  it  be  found  that,  under  the  laws  of 
congress  relating  to  the  disposition  of  public 
lands,  there  are  parties  upon  lands,  claiming 
adversely,  one  of  whom  may  have  the  right 
of  occupancy  and  possession  and  the  other 
have  no  such  right,  then  it  is  the  plain  duty 
of  tbe  courts  to  award  possession  and  occu- 
pancy to  the  one  whom  congress  intended 
should  have  such  right."  We  thought  we 
were  sufficiently  explicit  in  laying  down  the 
rule  within  which  a  court  may  act;  but,  in- 
asmuch as  the  question  is  stUl  in  dispute, 
we  will  again  discuss  the  matter.  In  the 
case  under  consideration,  it  appears  that 
Woodruff,  on  April  22,  1889,  settled  upon  the 
tract  of  land  In  controversy,  and,  on  the  25th 
of  said  month,  filed  his  homestead  entry 
therefor;  that  Wallace  Instituted  a  contest 
against  the  entry  of  Woodruff,  alleging  that 
said  Woodruff  was  disqualified  to  enter  the 
land  by  reason  of  having  entered  upon  and 
occupied  the  land  described  in  the  act  of 
congress  approved  March  2,  1889,  and  opened 
by  tbe  proclamation  of  the  president  dated 
March  23d  following,  prior  to  12  o'clock  noon 
of  April  22,  1889,  and  that  such  entry  was 
contrary  to  law  and  the  terms  and  provisions 
of  tbe  president's  proclamation  aforesaid. 
The  contest  proceeding  so  instituted  resulted 
favorably  to  Wallace,  and  the  entry  of  Wood- 
ruff was  by  the  land  department  canceled, 
and  Wallace  filed  his  homestead  entry  there- 
for; and,  at  the  time  these  proceedings  were 
begun  in  the  court  below,  all  matters,  so  far 
as  affecting  the  status  of  the  parties  in  the 
land  department  of  the  United  States,  were 
res  adjudicata.    We  presume  it  will  not  be 


questioned  tliat  congress,  at  tbe  jime  it  pass- 
ed the  law  opening  these  lands  to  settlement, 
had  the  right  to  prescribe  the  rules  and  regu- 
lations under  which  the  same  might  be  law- 
fully entered  by  homestead  claimants.  That 
question  has  been  finally  put  at  rest  by  the 
decision  of  the  United  States  supreme  court 
in  the  case  of  Smith  v.  Townsend,  148  U.  S. 
490,  13  Sup.  Ct.  634;  and  if,  as  alleged  in  the 
contest  affidavit  of  Wallace,  Woodruff  vio- 
lated the  act  of  congress  opening  these  lands 
to  settlement,  then  the  decision  of  the  land 
department  canceling  his  entry  was  a  proper 
decision,  and  entirely  within  the  jurisdiction 
vested  in  the  land  department  by  congress. 
Congress  has  also  provided  the  manner  of  de- 
termining the  rights  of  persons  whwe  more 
than  one  party  claims  the  same  tract;  and 
such  determination  Is  had  by  contest  proceed- 
ings. Instituted  in  the  local  land  office,  with 
the  right  of  appeal  from  such  tribunal,  first 
to  the  commissioner  of  the  general  land  of- 
fice, and  from  such  officer  to  the  secretary  of 
the  interior.  The  facts  as  ascertained  by  the 
land  department  are  binding  upon  the  courts 
everywhere.  Johnson  v.  Towsley,  13  Wall. 
72;  Marqueze  v.  Frlsbie,  101  U.  S.  473;  Lee 
V.  Johnson,  116  U.  S.  48,  6  Sup.  Ct.  249;  and 
the  numerous  cases  cited  In  such  decisions. 
The  land  department,  therefore,  having  held 
that  Woodruff  has  no  rights  in  the  land  in 
dispute,  by  reason  of  the  disqualification  ot 
said  Woodruff  to  acquire  any  right  or  title 
in  said  land,  it  then  becomes  the  duty  of  the 
courts  to  give  effect  to  such  decision,  unless 
the  land  department  has  misapplied  the  law. 
Let  us  see  if  we  may  not  be  able,  with  some 
degi«e  of  accuracy,  to  determine  the  relative 
rights  to  the  possession  of  the  tract  of  land 
in  dispute  between  Wallace  and  Woodruff. 
Now,  what  right,  by  virtue  of  his  homestead 
filing,  had  Wallace?  It  has  been  repeatedly 
held  that  a  homestead  entry  segregates  the 
land;  and,  such  being  true.  It  must  follow 
that  the  government  parted  with  something 
at  the  time  of  the  entry.  If,  before  the  en- 
try, the  land  was  public  domain,  after  the 
entry  it  ceased  to  have  that  character.  To 
what  extent  did  the  government  part  with  its 
interest?  Before  entry,  the  entire  title,  both 
in  the  land  and  in  the  possession,  was  In  the 
United  States;  after  the  entry,  one  of  the 
elements  of  title,  to  wit,  possession,  had  been 
parted  with,  so  long  as  such  entry  remained 
of  record.  Did  the  government  reserve  to 
Itself  any  part  of  the  possession?  Clearly 
not;  because,  upon  the  filing  of  the  home- 
stead entry,  a  contract  was  entered  into,  bind- 
ing upon  the  government,  to  the  effect  that, 
presuming  the  entryman  was  one  of  the  par- 
ties designated  as  qualified  to  homestead  land, 
the  government  agreed  to  convey,  by  patent, 
if  the  party  filing  the  entry  should,  for  a 
period  of  five  years,  reside  upon  and  cultivate 
the  land.  Thus  it  must  appear  ^as  an  irre- 
49istible  conclusion  that,  conceding  the  quali- 
fication of  a  homestead  entryman,  all  right  of 
possession  passes  from  the  government  when 
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the  filing  Is  made,  and  that  such  right  does 
not  again  ln£ere  when,  by  reason  of  fraud  in 
making  the  filing  or  the  eetablishment  of  a 
superior  right  in  another,  the  entry  Is  can- 
celed. 

We  think,  perhaps,  much  of  the  uncertainty 
and  doubt  which  gurrounds  this  question 
grows  out  of  the  Inaccurate  use  of  terms. 
We  are  wont  to  speak  of  the  United  States 
as  holding  the  title,  and  of  the  settler  being 
in  the  attitude  of  having  an  Inchoate  title, 
equitable  interest,  or  possessory  title  or  right 
in  the  land.  It  may  aid  us  some  to  notice 
this  subject  more  closdy,  and  determine,  if 
we  can,  the  degree  of  title  which  a  homestead 
filing  confers.  Blackstone  (Bl.  Comm.  bk.  2, 
c  13),  in  defining  title,  says:  "It  is  the 
means  whereby  the  owner  of  lands  hath  the 
Just  possession  of  his  property."  And.  fol- 
lowing, in  an  analysis  of  title,  which  seems 
to  have  been  universally  accepted  as  correct, 
farther  states:  "There  are  several  stages  or 
d^rees  requisite  to  form  a  complete  title  to 
lands  and  tenements:  (1)  The  lowest  and 
most  Imperfect  degree  of  title  consists  in 
mere  naked  possession,  or  actual  occupation 
of  the  estate,  without  any  apparent  right  or 
any  shadow  or  pretense  of  right,  to  hold  and 
continue  such  possession.  *  *  •  And,  un- 
til some  act  be  done  by  the  rightful  owner 
to  divest  this  possession  and  assert  his  title, 
such  actual  possession  is  prima  facie  evid^ice 
of  legal  title  In  the  possessor.  (2)  The  next 
step  to  a  good  and  perfect  title  is  the  right  of 
possession,  which  may  reside  in  one  man, 
while  the  actual  {XMseasion  is  not  In  liimself , 
but  in  another.  (3)  The  mere  right  of  prop- 
erty, the  Jus  proprietatlB,  without  either  pos- 
session or  even  the  right  of  possession.  ♦  ♦  • 
(4)  A  complete  title  to  lands;  for  it  Is  an 
ancient  maxim  of  law  that  no  title  Is  com- 
pletely good  unless  the  right  of  possession  be 
Joined  with  the  right  of  property.  »  •  • 
And,  when  to  this  doable  right  the  actual 
possession  Is  also  united,  *  •  *  then,  and 
then  only,  Is  the  title  completely  legal."  Un- 
der these  definitions,  may  we  not  accurately 
determine  the  title  With  which  a  person  holds 
a  contract  of  land  where  It  is  covered  by  his 
homestead  entry?  The  United  States  retains 
the  mere  right  of  property,  the  Jus  proprie- 
tatls,  without  possession  or  the  right  of  pos- 
session. This  must  be  true,— as  the-  United 
States  could  not,  if  the  homestead  entryman 
be  qualified,  dispossess  such  entryman,  as  he 
is  in  no  sense  a  trespasser;  and,  under  the 
provisions  of  the  homestead  law,  the  United 
States  has  stipulated  with  him  that  he  may 
maintain  bis  possession;  and,  if  he  shall  so 
maintain  It  for  five  years,  it  Is  further  stipu- 
lated that  he  shall  receive  a  patent.  It  seems 
clear,  then,  that  a  person  holding  an  uncan- 
celed homestead  entry  upon  land  has  a  good 
and  legal  title  In  the  possession,  and  a  con- 
tingent title 'in  the  patent. 

The  next  question  which  we  naturally 
come  to  In  a  discussion  of  this  feattu«  of  the 
case  Is,  bow  may  a  person  holding  a  home- 


stead entry  lose  this  right  of  possession? 
This  question  is  easily  determined.  At  the 
time  a  claimant  presents  his  ai^llcation  to 
enter  a  tract  of  land,  he  is  required  to  ac- 
company the  same  with  an  afildavit,  wherein 
he  undertakes  to  the  United  States  to  the  ef- 
fect that  he  has  certain  qualifications,  and 
which  qualifications  must  exist  as  a  condi- 
tion precedent  before  he  can,  under  the  laws 
of  congress,  acquire  as  a  homestead  any  oC 
the  public  domain.  If  be  is  possessed  of 
these  qualifications,  he  is  permitted  to  file  his 
entry  upon  any  land  which  appears,  upon 
the  record  of  the  local  land  ofiice,  to  be  un- 
appropriated. As  before  shown,  this  filing 
carries  with  it,  as  against  the  United  States, 
and  against  all  x>er8ons,  prima  facie,  the 
right  of  possession,  and  the  contingent  right 
to  patent  But  these  conditions  may  be  over- 
come by  either  fraud  in  making  the  entry, 
or  by  the  showing  of  an  adverse  party  claim- 
ing under  the  settlement  act  of  May  14, 1880. 
Under  the  charge  of  fraud,  the  government  or 
a  private  Individual  may  allege  that  the  en- 
tryman did  not  possess  the  prerequisite  qual- 
ifications to  enter  the  laud;  and  if  such  fact 
be  established,  the  entry  is  canceled.  Under 
the  settlement  act,  a  pai-ty  may  allege  a 
right  to  the  land  which  existed  prior  to  the 
time  of  the  filing  of  the  entry;  and.  if  such 
fact  be  proved,  the  entry  is  canceled.  The 
result  of  the  cancellation  upon  either  charge 
is  the  same.  The  conti-act  with  the  govern- 
ment is  at  an  end.  The  moment  the  entry  is 
canceled,  the  land  reverts  to  the  government 
as  completely  as  if  no  entry  had  ever  been 
made.  No  more  rights  remain  in  the  indi- 
vidual whose  entry  has  been  canceled  than 
would  exist  If  bis  entry  bad  never  been 
made.  He  stands  in  the  same  relation  to- 
wards the  land  as  he  would  In  any  other  mat- 
ter wherein  he  had  contracted  and  such  con- 
tract had  been  revoked  or  completely  re- 
scinded. In  this  case  Woodruff  lost,  not  on- 
ly his  possessory  right  to  the  land,  but  bis 
contingent  interest  in  the  patent,  at  the  time 
his  entry  was  canceled.  As  we  have  sought 
to  show,  a  valid  homestead  entry  carries  with 
it  the  right  of  possession  as  against  other  in- 
dividual claimants,  and  as  against  the  govern- 
ment It  must  follow,  then,  that  the  courts 
have  Jurisdiction  to  the  extent  to  which  the 
government  has  parted  with  its  title.  For,  if 
the  homestead  entryman,  iiavlug  a  valid  en- 
try, shall  comply  with  the  law  relative  to 
i-esidcnce  and  cultivation  for  the  prescribed 
period,  and  the  government  should  refuse  to 
execute  to  him  Its  patent  the  courts  would, 
upon  application,  make  the  contingent  title 
which  he  holds  under  his  filing  absolute,  by 
compelling  the  government  to  qomply  with 
its  contract  entered  into  at  the  time  of  filing 
the  homestead  entry.  Thus  it  Is  seen  that 
what  the  government  parts  with— that  is,  the 
possession  and  contingent  interest  in  the  pat- 
ent—the courts  at  once  acquire  Jurisdiction 
over.  The  distinction  we  have  made  Is  not 
entirely  new  and  wholly  without  authority. 
One  of  the  leading  cases  cited  as  against  this 
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doctrine  is  MarqTKze  T.  Friable,  101  V.  8.  473. 
In  that  case,  tbe  right  of  title  only  was  in- 
Tolved.  All  the  cases  theretofore  decided  by 
the  supreme  court  of  the  United  States,  rela- 
tive to  the  right  of  a  court  of  equity  to  deal 
with  the  quecitlon  of  title  to  pnbUc  land  prior 
to  the  time  the  United  States  had  parted  with 
Its  title,  were  coosidered,  and  a  conclusion 
reached  that,  in  a  suit  to  declare  a  person 
who  has  been  awarded  the  right  to  enter 
land  a  trustee  for  tbe  benefit  of  one  claiming 
by  a  superior  equitable  title  therein,  the 
court  will  not  act,  unless  the  legal  title  has 
passed  from  the  government.  This  is  the  lan- 
guage of  the  court  In  that  case:  "It  plainly 
appears  from  this— First,  that  defendant  has 
not  legal  title;  second,  that  it  was  in  the 
United  States;  and,  third,  that  the  matter 
was  still  in  fieri,  and  under  control  of  the 
land  officers.  *  •  *  We  have  repeatedly 
keld  that  the  courts  wUl  not  Interfere  with 
the  officers  of  the  government  in  their  duties 
In  disposing  of  the  public  lands,  either  by  in- 
junction or  mandamus."  Speaking  further, 
the  same  opinion  says  that  it  would  be  equal- 
ly as  objectionable  to  permit  a  state  court  to 
80  act  The  opinion  here  quoted  from,  and 
others  of  like  import,  are  cited  and  relied 
upon  to  support  tbe  view  of  appellant  A 
careful  reading  of  each  case  will  show  that 
the  question  of  the  right  of  ppsseetsion  was 
not  considered,  but  only  the  subject-matter 
of  the  title.  And,  if  any  further  evidence  of 
that  fact  was  needed,  the  case  of  Marqueze 
V.  Frlsble,  supra,  furnishes  the  proof.  After 
citing  authorities  supporting  the  principle  an- 
nounced in  that  case,  we  find  the  following 
language  used:  "We  did  not  deny  the  rights 
of  tbe  courts  to  deal  with  the  possession  of 
the  land  prior  to  the  issue  of  the  patent  or  to 
enforce  contracts  between  the  parties  con- 
cerning the  land.  But  it  is  impossible  thus 
to  transfer  a  title  which  is  yet  in  the  United 
States."  Clearly,  this  opinion,  so  largely  re- 
lied up(m,  cannot  be  treated  as  supporting 
the  doctrine  contended  for.  In  the  vei-y  na- 
ture of  things  the  courts  must  have  the  pow- 
er to  deal  with  the  questions  of  possession  as 
between  homestead  claimants.  Congress  has 
In  no  way  reserved  such  question,  and  all 
matters  of  dispute  or  litigation  must  abide  in 
some  court  having  the  power  to  deal  with  the 
subject  It  has  been  repeatedly  held  that 
where  one  enters  by  force  upon  the  posses- 
sion of  another,  claiming  under  either  a  honie- 
stead  or  pre-emption  ffilng,  the  courts  will,  up- 
on application,  restrain  such  party  from  such 
Interference.  This  was  the  rule  laid  down  in 
Atherton  v.  Fowler,  96  U.  S.  515.  And,  as 
bearing  upon  the  question  of  the  duty  of  the 
courts  to  take  jurisdiction  as  to  the  question 
of  possession,  between  claimants  of  public 
land,  we  call  attention  to  U.  S.  v.  Cleveland  & 
C.  Cattle  Co.,  63  Fed.  323;  U.  8.  v.  Brighton 
Banch  Co..  25  Fed.  465,  26  Fed.  218;  Web- 
ster T.  Cooke,  23  Kan.  637;  Downing  v. 
Reeves,  24  Kan.  167;  French  v.  Cresswell 
(Or.)  11  Pac.  62;  Lyman  v.  Todd  (Kan.  Sup.) 
22  Pac.  103;   RaUroad  Co.  t.  Johnson  (Kan. 


Sup.)  16  Pac.  125;   Bardan  r.  RaUroad  Co., 
145  U.  S.  535,  12  Sup.  Ct.  856. 

The  second  assignment  of  error  brings  Into 
discussion  the  question  as  to  whether  or  not 
an  adequate  remedy  at  law  Is  provided, 
whereby  the  relief  may  be  had.  The  order 
of  Injunction  issued  in  this  case  Is  In  its 
nature  prohibitory,  as  well  as  mandatory.. 
It  c^emtes  to  restrain  appellant  from  a  fur- 
ther interference  with  appellee  in  the  use 
and  possession  of  the  land,  and  also  directs 
him  to  remove  from  the  land  and  surrender 
possession,  only  permitting  him  to  go  upon 
the  tract  for  the  purpose  of  removing  such 
Improvements  as  might  be  taken  off  the 
land  without  injury  thereto.  It  is  contended 
that  the  order  was  Improvldently  Issued,  be- 
cause the  party  seeking  the  same  had  an 
adequate  remedy  at  law  by  the  forcible  en- 
try and  detainer  act;  and,  second,  that  no 
authority  In  law  exists  for  a  mandatory  In- 
junction in  this  character  of  proceedings.  It 
will  at  once  appear  that  tbe  contention  that 
an  action  by  forcible  entry  and  detainer  will 
He  is  consistent  with  the  argument  that  the 
courts  have  no  jurisdiction  in  this  case.  Tbe 
right  to  proceed  by  forcible  entry  and  de- 
tainer Is  predicated  wholly  upon  the  theory 
that  the  question  of  possession  is  one  with 
which  the  courts  of  the  territory  may  deal. 
The  law  was  passed  by  the  territorial  legis- 
lature, and  is  based  upon  the  assumption 
that  the  jurisdictional  poww  is  In  our  local 
courts.  But,  however  that  may  be,  conced- 
ing that  an  action  under  the  forcible  entry 
and  detainer  act  will  lie.  Is  such  a  remedy 
adequate  to  afford  proper  relief?  Under  the 
homestead  law,  Wallace  was  granted  the  im- 
mediate right  to  the  exclusive  possession  of 
the  land  from  the  time  his  filing  was  placed 
of  record  in  the  local  land  office.  As  we  have 
before  stated,  such  right  Inhered  in  him  by 
virtue  of  his  filing.  In  order  to  comply  with 
the  requirements  of  the  homestead  law.  It 
became  necessary  to  reside  upon  and  culti- 
vate the  land.  A  failure  so  to  do  would  for- 
feit his  right,  secured  by  his  filing,  and  might 
result  in  a  loss  to  him  of  the  land.  A  suit 
instituted  under  the  forcible  entry  and  de- 
tainer act  must  be  instituted  before  a  justice 
of  the  peace,  and  a  judgment  favorable  In 
such  tribunal  may  be  appealed  from;  and  a 
defendant  In  such  action,  upon  giving  bond, 
may  still  retain  exclusive  possession  untu  the 
matter  can  be  heard  In  the  district  court; 
and  a  judgment  granted  In  the  district  court 
may  also  be  stayed  pending  an  appeal  to  the 
supreme  court  And,  during  all  this  time,  a 
party  who,  under  the  laws  of  congress,  Is 
clearly  entitled  to  possession,  is  kept  from 
exercising  such  right  by  a  person  who,  un- 
der such  laws,  and  as  disclosed  by  the  plead- 
ings, has  no  right  whatever  In  the  land.  Pos- 
sibly the  bonds  given  to  stay  the  judgments 
of  the  justice  of  the  peace  and  the  district 
court  may  compensate  him  pecuniarily;  but 
even  then.  It  would  require  numerous  suits, 
and  would  be  a  very  slow  remedy  to  obtain  a 
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right  which  cannot  be  geriously  dlBputed. 
But,  If  we  concede  that  he  may  obtain  pos- 
session of  the  land,  as  suggested  by  counsel 
for  appellant,  there  yet  remains  a  serious 
objection  against  resorting  to  such  remedy 
in  this  character  of  case.  Under  the  law  of 
congress  (section  2287,  Rev.  St.  U.  S.),  every 
person  who  flies  a  homestead  entry  is  com- 
pelled to  begin  a  residence  upon  and  cultiva- 
tion of  tlie  land  within  six  months  from  the 
date  of  his  filing.  A  failure  in  tills  respect 
subjects  the  filing  to  a  contest.  In  -this  ter- 
ritory, by  the  orders  of  the  supreme  court, 
but  two  terms  of  court  are  held  in  each  coun- 
ty In  each  year,  and  but  two  sessions  of  the 
supreme  court  are  held  in  the  same  length 
of  time.  To  say  that  an  adequate  remedy  at 
law  exists,  under  such  conditions,  as  will  af- 
ford proper  relief  in  this  character  of  case,  is 
absurd.  Injunction  is  the  only  process  that 
will  afford  relief;  and  even  such  remedy  is 
not  entirely  adequate,  because,  under  our 
statute^  an  appeal  will  lie  from  an  interlocu- 
tory order.  But  it  is  the  best  and  speediest 
remedy  which  may  be  had;  and  because  It 
may  not  afTord  all  the  relief  a  party  seeliing 
its  aid  may  be  entitled  to  Is  no  reason  for 
withholding  the  remedy.  Ail  authorities 
hold  to  the  view  tliat  courts  should  in  all 
cases  grant  relief  by  injunctions,  where  the 
remedy  at  law  is  either  insufilclent,  or  is  not 
speedy  enough  to  afford  proper  protection. 
High,  InJ.  ft  12,  30;  Tied.  Eq.  Jur.  {|  478- 
480,  483;  Spel.  Extr.  Rel.  i  13;  Wallcer  v. 
Armstrong,  2  Kan.  198;  Webster  v.  Cooke, 
23  Kan.  637;  Downing  v.  Reeves,  24  Kan. 
167;   Long  V.  Kasebeer,  28  Kan.  226. 

It  la  also  earnestly  contended  that  in  no 
event  wlU  a  mandatory  injunction  lie  in  a 
case  of  this  character.  In  Sproat  v.  Dur- 
land,  supra,  this  court  discussed,  to  some  ex- 
tent, the  question  of  a  mandatory  injunction, 
and  held  to  the  view  that,  injunction  being 
a  proper  remedy,  the  remedy  should  extend 
as  far  as  the  necessities  of  the  case  demand- 
ed. The  authorities  since  examined  confirm 
the  doctrine  then  announced.  High  on  In- 
junction (section  3(50)  lays  down  this  rule. 
And,  in  a  note  to  such  section,  will  be  found 
the  following  by  Hanson,  Ciiancellor:  "An  in- 
junction for  possession  is  not  a  new  thing  In 
a  court  (tf  equity.  It  has  long  been  used  in 
England.  It  is  directed  in  certain  cases  by 
the  aforesaid  act  of  assembly;  and  it  would 
disgrace  our  laws  and  administration  of  Jus- 
tice if.  after  title  to  land  has  been  establish- 
ed by  the  adjudication  of  a  court,  there  could 
be  no  way  of  obtaining  possession  but  after 
obtaining  Judgment  In  ejectment"  And, 
speaking  further,  in  the  note,  the  following 
authority  is  cited:  "And  it  is  said  by  an 
eminent  Jurist  that  courts  of  equity  also  in- 
terfere and  ^ectuate  their  own  decrees  in 
many  cases  by  injunctions,  in  the  nature  of 
A  Judicial  writ  or  execution  for  the  possession 
Of  the  property  in  controversy,— as,  for  ex- 
ample, by  Injunctions  to  yield  up,  deliver, 
gulet,  or  continue  the  possession.    Indeed, 


they  have  beem  distinctly  traced  back  to  the 
reigns  of  Elizabeth  and  Edward  the  Sixth, 
and  even  to  Henry  the  Eighth.  In  some  re- 
spects they  bear  an  analogy  to  sequestra- 
tions. •  •  •  2  Story,  Biq.  Jur.  |  959."  In 
U.  S.  T.  Brighton  Ranch  Co.,  supra,  the  Unit- 
ed States  sought  to  compel  parties  to  remove 
a  fence  which  inclosed  'public  lands,  and 
which  also  included  within  their  boundary 
lines  lands  covered  by  homestead,  pre-emp- 
tions, and  timber-culture  entries.  Mr.  Jus- 
tice Miller  awarded  a  mandatory  injunction, 
and  compelled  a  removal  of  the  fences,  and 
prohibited  the  building  of  fences  in  the  fu- 
ture. The  same  conclusion  was  reached  by 
Mr.  Justice  Brewer  In  a  case  involving  the 
same  parties  and  subject-matter.  aS  Fed. 
218,  supra.  Again,  in  Wilson  v.  Rockwell, 
29  Fed.  674,  Mr.  Justice  Brewer  announces 
as  a  correct  principle  that:  "A  party  show- 
ing an  equitable  title  to  realty  will  be  pro- 
tected by  injunction  against  trespassers, 
though  the  legal  title  has  not  been  finally  de- 
termined." And,  In  Jackson  t.  Jackson,  lb 
Pac.  847.  the  supreme  court  of  Oregon  held 
that:  "Injunction  will  lie  to  give  a  person 
holding  a  pre-emption  declaratory  statement 
possession,  as  against  a  trespasser."  It  may, 
we  think,  be  safely  asserted  that  a  court 
should  in  all  instances,  where  no  adequate 
remedy  at  law  exists,  afford  relief  by  injunc- 
tion. It  Is  a  remedy  which  will  readily 
adapt  itself  to  meet  any  exigency  which  may 
arise  between  parties  who  are  in  litigation. 
The  only  inquiry  which  a  court  need  make  is, 
has  the  court  jurisdiction  of  the  parties  and 
subject-matter  of  litigation,  and  Is  there  a 
speedy  and  adequate  remedy  at  law?  If  the 
Jurisdiction  obtains,  and  the  law  has  not  pro- 
vided a  proper  remedy,  the  court  should  un- 
hesitatingly act,  by  injunction,  to  the  full  ex- 
tent necessary  for  the  protection  of  the  par- 
ties. 

The  last  question  for  consideration  In  thiti 
case  grows  out  of  the  contention  of  plain- 
tiff that  the  court  beicrw  erred  in  attempting 
to  divest  appellant  of  the  land  In  controversy 
without  giving  to  him  the  benefit  of  a  trial 
under  the  occupying  claimant's  act  It  Is 
urged  that  the  act  of  congress  of  June  1, 
1874,  operates  to  give  to  a  person  who  has 
made  improvements  on  land  covered  by  bis 
homestead  entry  the  status  of  an  occupying 
claimant,  under  the  laws  of  the  territory. 
The  act  of  congress  referred  to  Is  as  fol- 
lows: "That  when  an  occupant  of  land, 
having  color  of  titles  in  good  faith  has  made 
valuable  Improvements  thereon,  and  is.  In 
the  proper  action,  found  not  to  be  the  right- 
ful owner  thereof,  such  occupant  shall  be  en- 
titled in  the  federal  courts  to  all  the  rights 
and  remedies,  and,  upon  instituting  the  prop- 
er proceedings,  such  relief  as  may  be  given 
or  secured  to  him  by  the  statutes  of  the  state 
or  territory  where  the  land  lies,  although  the 
titie  of  the  plaintiff  in  the  action  may  have 
been  granted  by  the  United  States  after  said 
improvements  were  so  made."   The  statutea 
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of  this  territory  have  an  occupying  claim- 
ant's act  (see  St  Okl.  p.  865)  which,  In  effect, 
provides  for  an  adjudication  of  the  right  to 
compensation  for  Improvements  made  by  an 
occupying  claimant.  The  first  section  of  the 
act  la  sufficient  to  show  Its  purpose,  and 
reads  as  follows:  "(4498)  i  620.  In  all  cases 
any  occupying  claimant  being  In  quiet  pos- 
session of  any  lands  or  tenements  for  which 
such  person  can  show  a  plain  and  connected 
title  In  law  or  equity,  derived  from  the  rec- 
ords of  some  public  office,  or  being  in  quiet 
possession  of  and  holding  the  same  by  deed, 
devise,  descent,  contract,  bond  or  agreement 
from  and  under  any  person  claiming  title  as 
aforesaid,  derived  from  the  records  of  some 
public  office,  or  by  deed,  duly  authenticated 
and  recorded,  or  being  In  quiet  possession  of, 
and  holding  the  same  under  sale  on  execu- 
tion or  order  of  sale  against  any  person 
claiming  title  as  aforesaid,  derived  from  the 
records  of  some  public  office,  or  by  deed, 
duly  authenticated  and  recorded,  or  being  In 
possession  of  and  holding  any  land  under 
any  sale  for  taxes  authorized  by  the  laws  of 
this  territory,  or  any  person  or  persons  who 
have  made  a  bona  fide  settlement  and  Im- 
provement which  he,  she  or  they  still  occupy 
upon  any  of  the  Indian  lands  lying  in  this 
territory,  or  any  lands  held  In  trust  for  the 
benefit  of  any  Indian  tribe  at  the  date  of 
such  settlement,  or  which  may  have  here- 
tofore been  Indian  lands,  and  which  were 
vacant  and  unoccupied  at  the  date  of  such 
settlement,  and  where  the  records  of  the 
county  show  no  title  or  claim  of  any  person 
or  persons  to  said  lands  at  the  time  of  such 
settlement;  or  any  person  in  quiet  posses- 
sion of  any  land  claiming  title  thereto,  and 
holding  the  same  under  a  sale  or  conveyance 
made  by  executors,  administrators  or  guard- 
ians, or  by  any  other  person  or  persons.  In 
pursuance  of  any  order  of  court  or  decree  In 
chancery,  whwe  lands  are  or  have  been  di- 
rected to  be  sold  and  the  purchasers  thereof 
have  obtained  title  to  and  possession  of  the 
same  without  any  fraud  or  collusion  on  his, 
her  or  their  part,  shall  not  be  evicted  or. 
thrown  out  of  iwssesslon  by  any  person  or 
persons  who  shall  set  up  and  prove  an  ad- 
verse and  better  title  to  said  lands  until  said 
occupying  claimant,  his,  her  or  their  heirs, 
shall  be  paid  the  full  value  of  all  lasting  and 
valuable  Improvements  made  on  said  lands 
by  such  occupying  claimant,  or  by  the  per- 
son or  ];>er8on8  under  whom  he,  she  or  they 
may  hold  the  same  previous  to  receiving  ac- 
tual notice  by  the  commencement  of  suit  on 
such  adverse  claim,  by  which  eviction  may 
be  effected."  Subsequent  sections  provide 
for  the  calling  of  a  Jury  to  assess  separately 
the  value  of  the  land  and  Improvements,  the 
damages  by  reason  of  waste,  and  the  value 
of  the  rents  and  profits  which  the  occupying 
claimant  may  have  received;  and  further 
provides  for  the  payment  of  the  award  to 
the  occupying  claimant,  or.  In  case  the  true 
owner  of  the  land  does  not  desire  to  pay  the 


sum  so  awarded,  he  may  tender  a  deed  to 
the  land,  and  the  occupying  claimant  may 
pay  to  such  owner  the  sum  assessed  as  the 
value  of  the  land,  without  the  Improvements, 
and  thereby  obtain  title  to  tlie  land.  No 
eviction  Is  allowed,  as  against  an  occupying 
claimant,  until  he  has  been  paid  for  his  im- 
provements, provided  he  makes  his  applica- 
tion for  such  pay,  until  all  the  provisions  of 
the  act  have  been  compiled  with.  It  will 
appear  at  once  that  an  att^npt  to  enforce 
the  occupying  claimant's  act  of  this  terri- 
tory will  meet  with  the  very  objection  that 
has  been  so  strenuously  urged  by  appellant, 
to  the  effect  that  the  courts  have  no  power 
to  dispose  of  or  molest  the  title  to  the  land 
so  long  as  the  same  semains  In  the  United 
States.  The  occupying  claimant's  act  of  this 
territory  is  predicated  upon  the  fact  of  title 
to  the  land  being  In  one  of  the  parties  to  the 
litigation.  The  supreme  court  of  the  Unit- 
ed States  has  held  repeatedly  that  a  home- 
stead filing  does  not  convey  title,  but  only 
passes  an  Interest  In  the  land  which  may 
ultimately  ripen  Into  one.  To  say  that  the 
courts  at  a  state  or  territory  may  proceed 
to  sell  or  dispose  of  land  belonging  to  the 
United  States  is  to  state  a  proposition  which 
cannot  be  maintained.  Neither  can  land  ac- 
quired under  the  provisions  of  the  home- 
stead act  be  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  Issuing  of  the 
patent  therefor.  Rev.  St.  U.  S.  §  2296.  In 
short.  It  was  the  intention  of  congress  to 
give  to  any  qualified  person  a  homestead, 
free  of  all  Incumbrances  of  any  kind  what- 
ever, and  which  could  not  be  sold  for  any 
debt  which  existed  prior  to  the  time  of  the 
Issuance  of  the  patent  Neither  state  nor  ter- 
ritorial legislatures  are  permitted  to  pass 
laws  Interfering  with  the  primary  disposal 
of  the  soil.  That  right  has  remained  in  the 
congress  of  the  United  States.  Did  congress 
intend  to  change  the  rule  in  this  respect  by 
the  passage  of  the  law  of  June  1,  1874,  su- 
pra? When  we  examine  closely  that  act,  it 
clearly  appears  that  such  was  not  the  Inten- 
tion. The  language  used,  "that  an  occupant 
of  land,  having  color  of  title,  in  good  faith," 
etc.,  does  not  change  the  rule  relating  to  the 
disposition  of  land  under  the  homestead 
law.  The  party  claiming  the  right  to  Invoke 
the  benefits  of  the  occupying  claimant's  act 
must  have,  as  a  condition  precedent,  "color 
of  title."  By  color  of  title  is  not  meant  a 
homestead  filing;  because  such  filing  does 
not  rise  to  the  dignity  of  color  of  title.  It 
Is  a  certificate  which,  upon  its  face,  does  not 
purport  to  give  title,  but  is  an  Instrument 
given  to  designate  the  person  who  has  claim, 
ed,  and  who  is  granted  the  right  to  the  use 
and  occupancy  of  a  tract  of  public  land. 
The  government  merely  parts  with  the  pos- 
session of  the  land,  and  not  the  title.  ,  This 
instrument  does  not  convey  color  of  title, 
and  was  not  so  Intended.  One  of  the  best 
definitions  of  the  phrase,  "color  of  title,"  Is 
found  in  Broioks  v.  Bruyn,  35  111.  392,  and, 
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as  defined  by  that  court.  Is:  "Any  Instrament 
baring  a  grantor  and  grantee,  and  contain- 
ing a  description  of  the  lands  Intended  to  be 
conveyed,  and  apt  words  for  their  convey- 
ance, gives  color  of  title  to  the  lands  de- 
scribed. Such  an  Instrument  purports  to  be 
a  conveyance  of  title;  and,  because  It  does 
not,  for  some  reason,  have  the  effect.  It 
passes  only  color,  or  the  semblance,  of  title. 
It  makes  no  difference  -whether  the  instru- 
ment falls  to  pass  an  absolute  title  because 
the  grantor  bad  none  to  convey,  or  had  no 
authority  in  law  or  in  fact  to  convey  one,  or 
whether  such  want  of  authority  appears  on 
the  face  of  the  Instrument,  or  aliunde.  The 
instrument  falls  to  pass  an  absolute  title,  for 
the  reason  that  the  grantor  was  not  possess- 
ed of  some  one  or  more  of  these  requisites, 
and  therefore  gives  the  semblance  or  color 
only  of  what  its  effect  would  be  if  th^  were 
not  wanting."  And,  in  Wright  v.  Mattison, 
.  18  How.  66,  the  supreme  court  of  the  Unit- 
ed States  says:  "The  courts  have  concurred, 
it  is  believed  without  an  exception,  in  de- 
fining color  of  title  to  be  that  which  in  ai>- 
pearance  Is  tltle^  but  which  In  reality  is  no 
title."  It  is  useless  to  quote  farther  upon 
this  subject,  as  all  the  cases  and  text-books 
seem  to  coincide  upon  the  question  that  no 
person  having  a  deed  or  instrument  from  a 
grantor  can  claim  color  of  title,  except  he 
has  wha.t  purports,  upon  its  face,  to  be  an 
instrument  conveying  title.  Measured  by 
this  rule,  It  is  readily  se^i  that  a  homestead 
filing  docs  not  give  color  of  title.  Again,  it 
will  be  seen,  upon  an  examination  of  our 
territorial  act  relating  to  occupying  claim- 
ants, supra,  that  It  nowhere  provides  for  an 
adjudication  of  rights  between. claimants  oc- 
cupying land  the  title  to  which  Is  still  in  the 
United  States.  Had  our  legislature  attempt- 
ed so  to  do,  It  would  have  contravened  the 
express  Inhibition  contained  in  our  organic 
act,  found  in  section  6,  which  reads  as  fol- 
lows: "That  the  legislative  power  of  the 
territory  shall  extend  to  all  rightful  subjects 
of  legislation,  not  inconsistent  with  the  con- 
stitution and  laws  of  the  United  States;  but 
no  law  shall  be- passed  interfering  with  the 
primary  disposal  of  the  soil."  Counsel  for 
appellant  cite,  in  support  of  their  conten- 
tion, Deffeback  ▼.  Hawke,  115  U.  &  392,  6 
Sup.  Ct  95;  Sturr  v.  Beck,  133  U.  S.  541,  10 
Sup.  Ct  3o0;  Krause  v.  Means,  12  Kan.  336. 
These  cases  do  not  support  the  claim  of 
counsel.  In  Deffeback  v.  Hawke,  It  appears 
that  one  of  the  parties  was  a  settler  and  oc- 
cupant of  a  town  site  at  Dead  wood,  S.  D.; 
that,  subsequent  to  his  settlement,  an  entry 
as  a  mineral  claim  was  sought  to  be  made 
for  a  portion  of  such  town  site.  The  probate 
Judge  for  the  county  wherein  the  town  site 
was  situated  attempted  to  enter  the  land  for 
town-site  purposes.  A  contest  was  institut- 
ed, ^nd  the  land  department  found  that  the 
land  was  a  mineral  bearing  tract  of  a  char- 
acter which  could  not  be  entered  under  the 
town-site  laws,  and  awarded  to  the  party 


claiming  for  mineral  purposes  the  land  locat- 
ed by  him.  Afterwards,  suit  was  instituted 
in  the  courts  to  eject  the  party  claiming  as 
an  occupant  under  the  town-site  laws.  As  a 
defense,  it  was  claimed  tluit  the  land  depart- 
ment has  misconstrued  the  law,  and  the 
court  was  asked  to  declare  the  plaintiff  a 
trustee  for  the  benefit  of  defendant  As  an 
additional  defense,  It  was  asserted  that  the 
person  claiming  under  the  town-site  act  had 
made  improvements  upon  the  land,  of  the 
value  of  $1,200,  and  that  outside  of  the  im- 
provements, the  land  was  worth  but  $100; 
and  relief  was  asked  under  the  occupying 
claimant's  act  of  Dakota,  in  the  event  the 
court  found  that  the  decision  of  the  land  de- 
partment was  correct  in  giving  a  patent  to 
the  adverse  party.  This  suit  was  Instituted 
after  the  act  of  congress  of  June  1,  1874,  su- 
pra; and  the  opinion  of  the  court  was  de- 
livered by  Mr.  Justice  Field,  and,  upon  that 
feature  of  the  case,  the  learned  Justice  said: 
"It  is  asserted,  under  a  statute  of  the  ter- 
ritory which  provides  that  'In  an  action  for 
the  recovery  of  real  property,  upon  which 
permanent  improvements  have  been  nade 
by  a  defendant  or  those  under  whom  he 
claims,  holding  color  of  title,  adversely  to 
the  claim  of  the  plaintiff,  In  good  faith,  the 
value  of  such  Improvements  must  be  allow- 
ed as  a  counterclaim  by  such  defendant' 
The  case  presented  by  the  plaintiff  Is  not 
covered  by  the  provision  of  this  law.  There 
can  be  no  color  of  title  in  an  occupant  who 
does  not  hold  under  any  instrament,  pro- 
ceeding, or  law  purporting  to  transfer  to 
him  the  title  or  to  give  to  him  the  right  of 
possession.  And  there  can  be  no  snch  thing 
as  good  faith  In  an  adverse  holding,  where 
the  party  knows  that  he  has  no  title,  and 
that  under  the  law,  which  he  is  presumed  to 
know,  he  can  acquire  none  by  his  occupa- 
tion." In  Sturr  v.  Beck,  supra,  the  case 
turned  upon  the  proposition  that  a  home- 
stead filing  which  ultimately  ripened  Into  a 
patent  carried  with  it  from  its  inception,  the 
entire  use  and  occupancy  of  the  land,  and  ex- 
cluded a  right  to  divert  water,  which  right 
was  sought  to  be  Initiated  subsequent  to  the 
filing  and  prior  to  final  proof.  In  Krause  ▼. 
Means,  supra,  we  wlU  give  the  language  of 
Mr.  Justice  Brewer,  who  wrote  the  opinion, 
relative  to  the  character  of  the  action.  "The 
title  to  this  land  passed  from  the  govern- 
ment to  Julia  Goodell.  She  conveyed  by  a 
deed  regular  In  form,  and  apparently  valid; 
and  from  her  grantee  Krause  obtained  his 
title.  The  defect  in  the  title  does  not  appear 
on  the  records  or  conveyances,  but  arises 
from  a  disability  to  convey  in  Mrs.  Ooodell. 
It  seems  to  us  this  is  a  plain  and  connected 
title  derived  from  the  records  of  some  public 
ofiice,  and  therefore  brings  Krause  within 
the  first  clause  of  the  statute.  Of  course,  the 
words  'plain  and  connected  title,'  as  used 
here,  do  not  ImiKirt  a  perfect  title;  for  he 
who  holds  by  such  has  no  need  of  the  oc- 
cupying claimant's  act    It  Implies  a  defect- 
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ire  title,  and  refers  only  to  the  appearance 
of  the  record.  It  applies  to  a  case  like  the 
one  at  1>ar,  'when,  though  there  be  a  re^lar 
saccesslon  of  conyeyances,  thero  Is  a  dis- 
ability In  some  grantor  which  prevents  the 
title  from  actnally  passing."  It  afterwards 
transpired  that  Mrs.  Qoodell  had  no  power 
to  convey  under  the  treaty  which  assigned 
to  her  the  land,  and  that,  after  the  Olsabil' 
Ity  w^s  removed,  she  again  conveyed  the 
land  to  one  Means,  who  Institnted  salt  In 
ejectment;  and,  as  against  Means,  the  court 
very  prt^erly  held  that  Krause  was  entitled 
to  the  b^ieAts  of  the  occnpylng  claimant's 
act,  Mrs.  Goodell  having  parted  with  her  en- 
tire interest  The  state  courts  having  Jurisdlc- 
diction,  the  laws  of  the  state  relative  to  occn- 
pying  claimants  wonld  attach.  But  counsel 
for  Means  strongly  contended  that  to  allow 
Krause  the  benefits  of  the  occupying  claim- 
ant's act  would,  in  effect,  defeat  the  act  of 
congress,  which  conveyed  to  Mrs.  Ooodell. 
And  in  speaking  to  that  question,  the  learn- 
ed Jnstlce  said:  "It  may  be  conceded  that 
nether  the  title  nor  possession  of  the  In- 
dian owner,  secured  by  treaty  with  the 
United  States  govemmmt,  can  be  disturbed 
by  state  legislation;  and,  if  Mrs.  Goodell 
were  plaintiff  in  the  action,  seeking  to  re- 
cover possession,  it  is  probable  she  would  be 
entitled  to  both  land  and  Improvements 
(though,  as  that  question  is  not  before  us, 
we  do  not  decide  it)."  The  language  is  sig- 
nificant, as  showing  that  whatever  disposi- 
tion the  government  seeks  to  make  of  Its 
lands  the  courts  must  uphold;  and  that,  too, 
DO  matter  what  the  conditions  of  the  grant 
may  be.  But  there  is  another  feature  of  this 
case,  which,  in  our  Judgment,  ^ectually  dis- 
poses of  the  claim  of  defendant  Under  the 
act  of  congress  opening  these  lands  to  settle- 
ment, approved  March  2,  1889,  there  is  a 
provision  which  reads  as  follows:  "But  un- 
til said  lands  are  opened  for  settlement  by 
proclamation-  of  the  president,  no  person 
shall  be  permitted  to  enter  upon  and  occupy 
the  same,  and  no  person  violating  this  pro- 
vlsiMi  shall  ever  be  permitted  to  enter  any 
of  said  lands  or  acquire  any  right  thereto." 
8ee  St  Okl.  p.  32,  S  58.  This  act  has  re- 
ceived judicial  construction  in  this  terri- 
tory (Smith  v.  Townsend,  1  Okl.  117,  29  Pac. 
80)  and  by  the  supreme  court  of  the  United 
Htates  (Id.,  148  U.  S.  400,  13  Sup.  (3t  634); 
and  it  is  now  well  settled  that  persons  with- 
in the  boundaries  of  this  territory  at  the 
time  the  same  was  opened  to  settlement  can 
acquire  no  rights  whatever  In  land  from  the 
United  States.  As  exhibits,  attached  to  the 
petition  filed  in  the  case  in  the  court  b^ow, 
and  now  part  of  the  record  before  us,  we 
find  that,  in  the  contest  proceedings  insti- 
tuted by  plaintifT  below  in  the  local  land  of- 
fice, appellant  was  charged  with  being  dis- 
qualified to  enter  lands  in  Oklahoma,  by  rea- 
son of  the  fact  that  he  entered  and  occupied 
the  land  prior  to  the  time  fixed  in  the  proc- 
lamation of  the  president  for  the  settlement 


of  these  lands.  We  also  note  that  the  land 
department  has  found  such  charge  to  be 
true,  and  upon  such  finding  canceled  appd- 
lant's  homestead  filing.  Such  a  finding  is 
binding  upon  the  courts.  Johnson  v.  Tows- 
ley,  13  Wall.  72;  Marqueze  v.  Pi-isbie,  supra. 
We  are,  in  the  face  of  this  fact,  so  found, 
precluded  from  holding  that  the  appellant 
in  good  faith  made  improvements  upon  this 
land,— and  how  pertinent  to  this  case  is  the 
language  of  Mr.  Justice  Field,  in  DefFeback 
V.  Hawke,  supra,  in  speaking  of  a  person 
claiming?  to  have,  in  good  faith,  made  im- 
provements upon  public  land:  "And  there 
can  be  no  such  thing  as  good  faith,  in  an 
adverse  holding,  where  the  party  knows  that 
he  has  no  title,  and  that,  under  the  law, 
which  he  is  presumed  to  know,  he  can  ac- 
quire none  by  his  occupation." 

It  seems  unnecessary  to  carry  this  discus- 
sion any  further.  We  are  of  the  opinion 
that  the  appellant  cannot  obtain  the  benefits 
of  the  occupying  claimant's  act,  and  that  the 
court  below  committed  no  error  in  this  case. 
The  judgment  of  the  court  below  Is  affirmed. 

SCOTT,  J.,  having  heard  the  case  at  the 
trial  below,  not  sitting. 

BURFORD,  J.  I  concur  in  aU  the  conclu- 
sions reached  in  this  case,  but  some  of  the 
reasonings  do  not  meet  my  entire  approvaL 

BIERER,  J.  (dissenting).  In  my  view  ot 
the  law,  this  is  another  extension  by  this 
court  of  the  proceeding  by  injunction  to  a 
class  of  cases  in  which  neither  the  law  nor 
equity  ever  contemplated  It  should  be  in- 
voked; and,  as  each  encroachment  is  made 
by  this  so-called  equity  jurisdictlcm  upon  le- 
gal remedies,  I  feel  it  my  duty  to  dissent 
from  the  action  taken.  I  am  not  convinced, 
either  by  the  argument  made  or  the  authori- 
ties cited  by  the  court  that  Injunction  Is  a 
proper  remedy  by  which  to  dispossess  one 
who  is  in  the  peaceable,  and  hitherto  rightful, 
possession  of  land.  I  have  never  questioned 
the  right  of  one  homestead  occupant  to  em- 
ploy the  remedy  by  Injunction  to  restrain  any 
interference  with  his  xwsaesslon,  either  on 
the  part  of  another  claimant  ,or  any  other 
person;  but  I  have  denied  that  the  home- 
stead entry  vested  in  the  entiryman  the  right 
to  enjoin  from  the  land  covered  thereby  one 
who,  by  any  form  of  contest  was  claiming 
the  better  right  to  acquire  the  government 
title  to  the  land;  and  particularly  did  I  deny 
this  in  a  case  where  the  contestant  was  claim- 
ing settlement  prior  to  the  contested  entry, 
and  where  he  had  also  alleged,  by  affidavit 
duly  corroborated,  that  the  entryman  had 
committed  a  violation  of  the  law,  the  penal- 
ty for  which  was  prescribed  to  be  that  no 
violator  thereof  "shall  be  permitted  to  enter 
upon  and  occupy  the  same^  and  no  person 
violating  this  provision  shall  be  permitted 
to  enter  any  of  said  lands,  or  acquire  any 
right  thereto"  (Sproat  v.  Durland  [OkL]  35 
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Pac.  88C);  and  I  now  deny  that  a  homestead 
entry,  or  any  other  form  or  degree  of  claim 
to  land,  either  inchoate,  legal,  or  -eanitable, 
entitles  the  holder  to  supersede  the  clear  le- 
gal remedies,  and  convert  the  carder  of  in- 
junction Into  a  writ  of  ouster,  by  which  a 
person  theretofore  In  the  peaceable  and  right- 
ful poesession  of  land  may  be  ejected  from 
the  same,  without  any  other  form  of  trial 
ihan  an  address  to  the  broad  discretionary 
power  of  a  Judge  erf  a  court  of  equity.  The 
right  of  Willie  A.  Wallace  to  inv<rfce  the  aid 
of  the  strong  arm  of  a  court  of  equity  to  pre- 
vent Lyman  C.  Woodruff  from  interfering 
with  bljn  in  his  right  to  peaceably  settle  on, 
reside  upon,  and  cultivate  the  land  covered 
by  bia  homestead  entry  (Peckham  v.  Faught 
lOkl.]  37  Pac  1085)  does  not  give  him  the 
right  to  use  the  same  strong  arm  to  throw 
Woodruff  from  hla  home,  eject  him  from  his 
cultivation,  and  tear  down  bis  improvements. 
Before  this  latter  relief  can  be  had,  Wood- 
ruff is  entitled  to  a  trial  in  a  legal  proceed- 
ing, and  before  a  Jury  of  his  countrymen; 
and  this  right  is  not  taken  away  by  any  ad- 
judication of  any  land  tribunal.  It  existed 
before  land  tribunals  were  heard  of,  and  will 
likely  exist  after  they  are  forgotten;  and  I 
am  opposed  to  this  court  being  the  flrat  to 
take  it  away.  Possession  and  right  of  pos- 
session are  not  synonymous,  either  in  lan- 
guage or  law;  and  It  is  a  mistaken  under- 
fitandiug  of  our  procedure  to  hold  that  the 
remedy  for  the  protection  of  the  former 
against  Intrusion  is  the  appropriate  relief 
for  the  enforcement  of  the  latter,  against  one 
in  actual  possession.  In  the  cases  cited,  not 
only  had  the  parties  restrained  not  been  in 
the  prior  rightful  possession  of  the  nremises 
(as  Woodruff  is  admitted  to  have  been),  but 
in  none  of  these  cases  were  the  parties  en- 
Joined  from  their  actual  possession  of  the 
land,  consisting  either  of  residence  or  cultiva- 
tion; but  the  restraint  was  made  against  acts 
which  interfered  with  the  occupancy  of  the 
complainant,  and  did  not  disturb  the  actual 
possession  of  the  person  enjoined;  and  the 
paragraphs  quoted  from  the  text  writers  are 
concerning  entirely  different  principles  than 
those  which  must  govern  a  case  like  the  one 
at  bar.  Consequently,  I  cannot  regard  tlie 
authorities  referred  to  as  giving  any  weight 
to  the  decision  of  the  court.  If  any  one  of 
the  Kansaa  decisions  cited  by  the  court  was 
In  point,  or  Justified  the  conclusion  reached, 
I  would  be  willing  to  admit  that  the  proce- 
dure had  the  Code  to  support  it,  as  our  leg- 
islature has  adopted  'the  Kansas  practice  as 
an  entirety,  both  for  the  district  and  Justice 
courts,  and  I  am  a  firm  adherent  to  the  doc- 
trine that  the  construction  given  before  its 
adoption  to  an  adopted  statute  is  as  much 
A  part  of  the  law  as  if  it  were  written  in 
the  sections.  Cathcart  v.  Robinson,  5  Pet. 
i(H;  and,  if  any  of  the  Kansas  decisions  ap- 
proved the  procedure  of  ejecting  a  man  from 
his  home  and  his  fields  because  he  had  lost 
his  proiwrty  therein,  by  an  injunctional  order, 


I  would  concede  that  Wallace  had  adopted 
his  proper  remedy,  under  the  language  of 
the  statute,  but  I  would  still  doubt  the  con- 
stitutional power  of  the  legislature  to  enact 
such  a  law.  A  brief  examination  of  the 
Kansas  cases  cited  will,  I  think,  disclose  the 
correctness  of  my  statement  that  they  are 
no  authority  whatever  for  the  conclusicm  of 
the  court  In  this  case.  The  case  of  Walker 
V.  Armstrong,  2  Kan.  198,  wa»  a  pr^:eeding 
brought  to  restrain  the  defendants  from  en- 
croaching upon  a  ferry  franchise  claimed  by 
the  plaintiff  under  an  act  of  the  legislature 
of  the  territory  of  Kansas,  and  the  court,  by 
Mr.  Chief  Justice  Cobb,  said:  "An  injunction 
Is  the  appropriate  remedy  to  protect  a  party 
in  the  enjoyment  of  a  ferry  franchise  against 
continuous  encroachments.  Such  continuous 
encroachments  constitute  a  private  nuisance, 
which  courts  of  equity  will  abate  by  injunc- 
tion." That  injunction  Is  an  appropriate 
remedy  to  abate  a  nuisance  has  long  been 
the  undisputed  law;  but  thla  la  the  first 
time  that  I  have  ever  heard  it  claimed  that 
an  authority  which  authorized  an  injunctional 
proceeding  to  abate  a  private  nuisance  could 
be  held  to  sustain  a  proceeding  to  eject  a 
man  from  the  possession  of  real  estate,  and 
which  possession  had,  prior  thereto,  been 
rightful.  If  the  remedy  by  injunction  must 
be  made  rightful  by  analogy  from  such  a 
case  as  this,  it  certainly  has  Uttle  to  support 
it  as  authority.  Webster  v.  Cooke,  23  Kan. 
637,  Is  a  case  where  the  plaintiff  was  in  the 
lawful  possession  of  certain  Indian  .lands, 
to  which  be  was  making  an  effort  to  acquire 
title.  The  defendant  took  forcible  posses- 
sion of  plaintiff's  house,  and  was  preventing 
plaintiff  from  pasturing  his  sheep  upon  the 
land,— was  driving  them  and  dogging  them 
therefrom,— and  the  plaintiff  showed  that 
great  injury  would  result  to  his  flock  if  they 
were  not  permitted  to  graze  upon  the  land, 
and  be  asked  an  injunction  to  prevent  the 
defendant  from  driving  plaintiff's  sheep  from 
the  land.  The  plaintiff  did  not  ask  to  have 
the  defendant  ejected  from  the  house,  admit- 
ting that,  even  though  the  defendant  was  a 
trespasser,  and  had  never  had  any  lawful 
possession  of  any  part  of  the  premises,  but 
had  taken  possession  of  the  house  through 
force,  the  plaintiff  could  not  recover  his  actu- 
al possession  in  this  way,  nor  eject  the  de- 
fendant from  the  actual  possession.  The  gist 
of  the  case  is  reposed  In  one  sentence  of  the 
opinion:  "The  lawful  poesession  of  Oeorge 
Webster  gave  to  the  plaintiff,  under  the  ar- 
rangement pleaded,  the  right  to  graze  his 
flocks  on  the  land,  and  defendant  had  no  au- 
thority to  Interfere."  The  case  of  Down- 
ing V.  Reeves,  24  Kan.  107,  ia  one  where 
both  parties  each  had  partial  possession  of 
certain  Improvements  upon  a  tract  of  Kaw 
Indian  trust  lands,  and  the  order  of  the  Judge 
was  that  "each  party  should  be  enjoined  from 
Interfering  with  the  improvements  made  by 
the  other."  This  doctrine  has  so  long  been 
the  recognized  law  of  the  entire  country  that 
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It  is  manifestly  authority  upon  tlie  question 
•wMch  It  decides;  but  it  gives  no  color  of  ap- 
proTal  for  tbe  case  at  bar.  Tbe  case  of  Long 
T.  Kasebeer,  28  Kan.  226,  discloses  a  trans- 
action where  the  plaintiff  was  the  owner  and 
in  the  actual  possession  of  a  quarter  section 
of  land,  and  he  brought  his  proceeding  by  In- 
junction to  restrain  the  defendant  from  en- 
tering upon  the  premises  and  erecting  build- 
ings thereon,  and  from  carrying  out  his  ef- 
forts to  deprive  the  plalntift,  who  was  the 
owner,  of  the  possession  of  the  land.  Only 
a  brief  citation  from  the  decision  of  Chief 
Justice  Horton  In  the  case  is  necessary  to 
show  its  dissimilarity  with  the  one  at  bar. ' 
"We  do  not  understand  from  the  petition  that 
the  defendant  has  actually  turned  tbe  plain- 
tiff out  of  possession  and  taken  full  and  ab- 
solute possession,  but  only  that  he  has  en- 
tered jipon  the  land  under  some  pretended 
claim  of  title,  and  that  he  Is  seeking  to  oust 
the  plaintlfT  of  all  possession,  and  to  assume 
the  management  and  control  of  the  land,  at 
the  time  of  the  application  for  the  temporary 
order  of  Injunction." 

These  are  all  of  the  Kansas  decisions  which 
are  cited  by  the  court  as  authority  for  this 
proceeding)  by  injunction;  and,  as  it  was 
their  citation,  and  not  their  contents,  that 
made  them  a  formidable  objection  to  my  dis- 
sent, I  have  taken  the  pains  to  thus  briefly 
review  them  in  order  that  It  may  be  seen 
that  they  are  not  authority  for  this  case. 
There  is,  however,  a  Kansas  case  that  is  In 
point  upon  the  question  here  under  consider- 
ation; but  it  Is  squarely  against  the  conclu- 
sion reached  by  the  court.  It  is  the  case  of 
Bodwell  V.  Crawford,  26  Kan.  293,  wherein 
the  defendant  had  entered  Into  the  posses- 
sion of  plaintiff's  building  under  an  unau- 
thorized lease,  and  was  seeking  to  convert 
the  building  into  a  place  of  amusement,  in- 
cluding theatrical  performances.  Concerning 
the  wrongfulness  of  defendant's  possession, 
and  plaintiff's  appropriate  remedy,  the  opin- 
ion, which  is  in  the  clear  language  of  Mr. 
Justice  Brewer,  says:  "It  is  clear  that  the 
plaintiff,  having  never  leased  the  lot  or  au- 
thorized its  lease,  is  entitled  to  his  legal  ac- 
tion to  recover  possession.  The  defendant 
has  taken  possession  without  authority  from 
the  owner,  and  he  has  no  right  to  such  pos- 
session. In  all  such  cases  of  the  unauthor- 
ized taking  possession  of  real  estate,  tbe  or- 
dinary remedy  Is  an  action  at  law  for  the  re- 
covery of  possession.  Under  some  circum- 
stances, the  owner  may  maintain  forcible  en- 
try and  detainer,  and  in  all  he  may  maintain 
ejectment.  Both  are  actions  at  law.  Has  he 
the  further  remedy  of  injunction?  *  •  • 
The  unauthorized  possession  by  defendant  is 
of  course  an  injury  to  plaintiff's  rights,  and 
entitles  him  to  relief;  but  no  one  will  con- 
tend that  a  mere  unlawful  possession  gives 
occasion  for  the  IntMference  of  a  court  of 
equity.  The  reasons  for  this  are  familiar  to 
every  lawyer.  In  equity,  neither  party  Is  of 
right  entitled  to  a  jury;  bnt  the  constitution 


preserves  inviolate  the  right  of  trial  by  jury, 
as  it  exists  at  the  common  law,  and  an  action 
for  the  recovery  of  real  estate  Is  one  in 
which,  at  common  law,  parties  are  entitled  to 
a  trial  by  jury.  They  have  a  rigiht  to  the 
verdict  of  a  jury  upon  the  questions  whether 
plaintiff  was  own^,  whether  the  defendant 
was  in  possession,  and  wheth«,  if  so,  the 
possession  was  unlawful."  On  the  subject 
of  the  right  to  the  remedy  by  Injunction  to 
recover  the  possession  of  premises  held  with- 
out authority.  It  is  said  by  the  court  In  this 
case.  In  the  following  clear  language:  "Where 
a  party  ent»«  into  the  possession  of  premises 
without  any  authority  from  the  owner,  and 
nndw  pretense  of  a  lease  made  by  an  unau- 
thorized agent,  and  puts  said  premises  to  a 
use  which  is  not  forbidden  by  the  law,  the 
owner's  remedy  is  an  action  at  law  to  recover 
the  possession,  and  he  may  not  resort  to  eq- 
uity, and  obtain  an  injunction,  and  thus  take 
away  the  constitutional  right  of  a  trial  by 
jury,  on  the  ground  that  such  use  is  In  his 
judgment  Immoral  and  mischievous  In  its 
tendencies,  and  one  calculated  to  injure  his 
reputation.  In  the  community."  Now,  in  that 
case,  the  plalntifl  was  the  absolute  owner  of 
the  property  in  fee  simple,  and  the  defendant 
had  no  right,  and  never  had  had  any  right, 
to  possession  of  the  premises;  yet  the  court 
held  that  the  procedure  to  oust  him  from 
such  possession  could  not  be  by  injunction. 
Surely,  Wallace,  with  simply  a  homestead 
entry  upon  the  land,  with  no  title,  and  with 
no  equity  therein  (as  all  the  courts  of  last  re- 
sort, except  this  one,  have  held),  could  not 
have  a  greater  right  to  choose  his  remedy  by 
injunction  to  dispossess  Woodruff  tlian  one 
who  was  not  simply  possessed  of  an  incho- 
ate right,  but  possessed  of  an  absolute  title, 
and  an  absolute  and  unqualified  right  to  pos- 
session. The  argument  resorted  to  by  the 
court  to  uphold  this  proceeding  by  injunction, 
if  it  carried  any  logical  sequence,  would  en- 
tirely wipe  away  the  legal  proceedings  by 
ejectment  and  forcible  enti-y  and  detainer 
whenever  the  complainant  chooses  to  submit 
his  controversy  to  the  court  rather  than  to  a 
jury.  The  same  argument  of  lack  of  speedi- 
ness  in  legal  proceedings  would  apply  to  all 
cases  where  the  owner  of  the  land,  or  a  per- 
son entitied  to  the  possession  thereof,  had  a 
right  of  action.  If  forcible  entry  and  detain- 
er and  ejectment  are  not  speedy  enough  rem- 
edies to  give  the  entire  possession  of  a  tract 
of  land  to  cme  who  bos  an  inchoate  right  of 
a  homestead  entry  therein,  how  can  they  be 
speedy  enough  as  remedies  of  relief  to  one 
who  is  the  absolute  owner  of  the  land?  If 
they  are  not  speedy  enough  remedies  in  this 
case  to  afford  Wallace  relief  in  putting  Wood- 
ruff out  of  his  house,  and  off  of  the  70  acres 
which  he  has  in  cultivation,  and  of  which  he 
had  before  that  time  had  the  rightful  posses- 
slcm,  but  which  he  had  lost  by  virtue  of  the 
decision  upon  Wallace's  contest,  how  can 
they  be  speedy  enough  remedies  to  give  pos- 
session to  real  estate  as  against  a,  tenant 
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boldlng  orer  after  his  term,  or  when  one  has 
sold  the  land  to  another  person,  or  who,  by 
reason  of  any  lack  of  right,'  and  therefore 
wrongfully,  holds  posseesion  of  land  against 
another?  The  condnsions  of  the  conrt  that 
"a  person  holding  an  uncanceled  homestead 
entry  npon  land  has  a  good  and  legal  title  In 
the  poeseeelon,  and  a  contingent  title  In  the 
patent";  and  "he  stands  In  the  same  relation 
towards  the  land  as  be  would  In  any  other 
matter  wherein  he  had  contracted,  and  such 
contract  had  been  revoked,  or  completely  re- 
scinded"; and  that  he  has  a  "contingent  in- 
terest In  the  patent";  and  that  be  has  a  "con- 
tingent title, '  which  he  holds  under  his  fil- 
ing,"—are  not  supported  by  any  authority; 
and  I  dissent  particularly,  also,  to  such  con- 
clnslMis.  If  this  conclusion  of  the  court, 
however,  were  true,— that  the  entryman  had 
any  such  interest  or  title  In  the  land,— 4hen 
It  would,  of  Itself,  absolutely  negative  the 
right  of  Wallace  to  resort  to  a  proceeding  by 
injunction  to  dl^Mssees  Woodruff;  for  one 
who  has  such  an  interest  in  land  as  to  give 
him  an  absolute  right  of  possession  is  enti- 
tled, under  the  Codes,  which  give  the  right  to 
a  remedy  by  ejectment  to  recover  posses- 
sion upon  an  equitable  or  possessory  interest, 
to  proceed  by  the  action  of  ejectm^it.  This, 
it  is  true,  would  overrule  Adams  r.  C!oacb,  1 
OkL  17,  26  Pac.  1009;  but  the  supreme  conrt 
has  heretofore,  as  I  view  it,  done  that.  In 
Sproat  V.  Durland  (Okl.)  S5  Pac.  682,  and 
now  hold  that  a  homestead  entry  gives  to  a 
party  an  entirely  different  rigiht  and  title 
than  is  consistent  with  the  views  of  the  court 
In  Adams  v.  Oouch.  It  would  only  be  nat- 
ural that  the  case  should  be  overruled  in  this 
phase  of  It,  also. 

I  have  contented  myself  wttb  a  review  of 
the  Kansas  decialona  cited  as  authority  for 
the  right  of  plaintiff  below  to  proceed  by  in- 
junction to  dispossess  Wallace,  because  such 
decisions,  if  they  supported  the  citation, 
would  be  manifestly  the  strongest  that  could 
be  relied  upon.  If  they  were  authority  for 
such  action,  it  would  be  manifestly  unnec- 
essary to  go  any  further;  and  on  the  other 
hand,  as  they  do  not,  and  as  what  I  daim 
to  be  the  Kansas  authority  is  the  other  vay, 
it  is  unnecessary  to  consume  further  time 
and -space  in  reviewing  the  authorities  cited. 
A  casual  eixamlnati(Hi  of  the  other  c^ea  and 
the  authorities  referred  to  will  make  it  ap- 
parent that  they  give  no  countenance  for  the 
ejectment  of  a  person  from  the  actual  and 
peaceable  possession  of  land  by  an  order  of 
Injunction  Issued  in  the  only  action  ever 
brought  to  determine  the  legality  or  illegality 
of  such  possession.  The  most  appropriate 
language  I  can  now  refw  to  in  support  of 
my  view  that  the  court  ought  not  to  dispos- 
sess Woodruff  from  this  land,  through  this 
proceeding  by  injunction,  is  that  written  by 
Mr.  Justice  Brewer  in  Bodwell  v.  Crawford, 
•npra,  in  which  the  court  denied  the  right 
to  the  exerdae  of  the  remedy  by  injunction  in 
a  case  la  which,  as  we  have  seen,  the  party 


aggrieved  had  cMtalnly  as  much  right  to  It 
as  the  plaintiff  below  has  in  this  case,  as  a 
means  of  dispossessing  Woodruff  from  this 
land,  and  said:  "It  is  the  duty  of  the  courts 
to  stand  by  the  ancient  landmarks,  to  walk 
super  antlquas  visa.  Additional  ranedles 
must  be  estaUlshed  by  other  bodies,  and  In 
other  ways." 

I  am  authorized  to  state  that  Mr.  Jnstloa 
McATEE  joins  with  me  in  this 


(S  OU.  E08> 
COUCH  V.  OIU«rEL 
(Supreme  Conrt  of  Oklahoma.    July  27,  188S.) 
Rbviiw   ok   Afpiai.— QRAMTIXa   Tbmpobabt 

IlMONOTlON. 

1.  When  a  judge  of  a  district  court  issnes 
a  temporary  injnnctional  order,  without  notice 
to  the  defendant  in  the  case,  af tn  the  answer  of 
defendant  was  on  file,  htii,  that  the  supreme 
court  will  not  consider  an  assignment  of  error 
predicated  upon  such  alleged  erroneous  action. 
nntil  after  the  matt»  has  been  presented  fM 
correction  to  the  judge  making  the  order. 

2.  In  an  action  pending  In  the  district  court, 
wherein  the  pleadings  disdoee  that  an  injunc- 
tional  order  will  prevent  irreparable  tnjiuy  ts 
one  of  the  parties  to  the  litigation,  the  granting 
of  such  order  is  entirely  within  the  discretion  M 
the  court. 

(Syllabus  by  the  Court) 

Appeal  from  district  ooort;  Oklahoma 
county. 

Bill  by  Edward  Ome  against  Meshack 
Conch  fw  an  Injunction.  From  an  order 
granting  the  same^  defendant  appeaia.  Af- 
firmed. 

Amos  Green  ft  S<m  and  B.  B.  Green,  for 
plaintiff  In  error.  J.  H.  Everest  and  W.  & 
Field,  for  defendant  in  error. 

DALE,  O.  J.  On  February  8,  1884k  Ed- 
ward Ome  filed  in  the  district  court  of  Okla- 
homa county  a  petition  for  Injunctioo,  tor  the 
posseesion  of  a  certain  tract  of  land  located 
In  Oklahoma  county,  and  which  said  tract 
had  previously  been  In  contest  between  Ome 
and  one  Meshack  Couch.  From  the  plead- 
ings it  appears  that  the  ocmtest  proceeding 
was  Instituted  in  1889,  bi  the  local  land  office, 
by  Edward  Ome  against  Meshack  Couch,  and 
that  the  land  department,  after  having  the 
same  under  conslderatlMi,  rendered  its  final 
decision  In  the  contest  case,  awarding  the 
land  to  Ome;  that  the  original  homestead 
entry  was  placed  npon  the  land  by  Ooacb; 
that  such  entry  was  canceled  and  Ome  per- 
mitted to  file  hla  h(Hneetead  entry  for  the 
tract  of  land  in  dispute;  and  Ome  brought 
the  action  In  the  lower  court  tor  the  purpose 
of  obtaining  a  mandatory  and  prohibitory  m- 
junction  against  Couch,  requiring  Couch  to 
remove  from  the  land,  and  to  cease  further 
trespassing  m:  interfering  with  Orae's  posses- 
sion and  use  thereof.  The  court  below  i»- 
aued  a  temporary  injunction,  which  gave  to 
Orne  the  use  and  occupancy  of  all  the  tract 
of  land,  except  a  portion  npon  which  Coach 
had   his  buildings  and  improvements  and 
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sotfle  KPowlng  \vheat  The  defendant  an- 
swered to  tbe  petition  g^iMally,  denying  tlie 
right  of  Orne  to  the  injunctional  order;  and, 
while  the  matter  was  in  that  condition,  Orne 
made  a  further  showing  that  the  wheat 
standing  and  growing  upcm  the  land  at  the 
time  the  first  Injunctional  order  was  isaued 
liad  been  harvested;  and  the  court  thereup- 
on Issued  a  supplemental  order  of  injunc- 
tiOD,  without  notice  to  Couch,  granting  to 
Orne  the  use  of  the  entire  tract,  except  that 
portion  heretofore  mentioned  upon  which  the 
buildings  of  C<ouch  were  located.  Couch 
brings  this  case  her^  and  assigns  as  error: 
First.  That  said  coort  and  Judge  erred  in 
granting  the  mandatory  injunction  on.  the  pe- 
tition and  exhibits  filed  in  the  canse  in  the 
court  below,  the  statements  of  said  petition 
not  being  sufficient  in  law  to  authorize  the 
granting  of  such  Injunction  l)efore  the  final 
bearing  and  trial  of  said  cause.  Second. 
The  court  erred  in  granting  a  mandatory  In- 
JnnctlMi  on  the  pleadings  in  said  cause,  for 
the  reason  that  the  plaintiff  In  said  suit  had 
an  adequate  remedy  at  law.  Third.  The 
modified  or  supplemental  order  of  injunction 
made  by  said  court  below  is  illegal  and  void, 
by  reason  of  the  fact,  as  shown  by  the  rec- 
ord, that  it  was  made  ex  parte,  and  without 
notice  to  the  defendant  or  the  filing  of  a  pe- 
tition and  issuing  of  a  summons,  as  provided 
by  statute.  Fourth.  The  fourth  and  fifth  as- 
signments of  error  may  be  properly  Joined,  and 
stated  as  follows:  l^hat  the  facts  stated  in 
the  pleadings  did  not  justify  the  court,  or  au- 
thorize the  granting  of  an  injunction  in  the 
cause.  Fifth.  The  court  erred  in  granting 
said  Injunction  b^<ne  the  Issues  joined  In  the 
cause  were  tried  and  determined.  Upon  the 
facts,  as  they  appear  In  the  pleadings  and 
record  before  us,  it  will  be  unnecessary  to 
discuss  any  of  the  errors  complained  of  by 
appellant,  except  those  contained  in  the  third 
and  fifth  assignments.  The  other  propor- 
tions involved  have^  we  tlilnli,  been  sufficient- 
ly noticed  in  Woodruff  v.  Wallace  (decided  at 
this  Bitting  of  the  court)  41  Pac.  357. 

1.  In  the  third  assignment  of  error  it  is 
claimed  that  the  court  below  erred  in  issu- 
ing the  modified  or  supplemental  injunctional 
order,  for  the  reascw  that  the  same  was  so 
Issued  without  notice  to  the  defendant  be- 
low, and  was  in  the  nature  of  an  c»x  parte  or- 
der, made  after  the  answer  of  the  defendant 
below  was  filed.  It  appears  from  the  record 
that  on  August  9,  1884,  the  Judge,  upon  mo- 
tion and  affidavits,  and  without  notice  to  the 
defendant,  made  an  otder  which  extended 
the  scope  of  the  former  restraining  orders, 
which  had  been  Issued  when  the  matter  was 
bef<we  the  court  for  a  temporary  injunction. 
The  last  order  was  issued  without  notice  to 
the  defendant,  and  at  a  time  subsequent  to 
the  date  of  the  defendant's  answer.  From 
the  recwd  before  us,  we  do  not  find  that  the 
defendant  presented  a  motion  for  a  new  trial, 
or  in  any  manner  eves  called  the  attention 
of  the  Judge  to  the  matter,  or  asked  the 
v.4lF.no.3— 24 


Judge  granting  the  order  to  set  the  same 
aside.  The  probabilities  are  that  the  judge 
granting  the  order  would  not  have  readily  va- 
cated the  same,  if  his  attention  had  been  di- 
rected to  the  f^t  that  the  same  was  issued 
without  notice  to  the  defendant,  after  his  an- 
swer was  on  file.  In  Healy  t.  Loofbouirow, 
37  Pac.  823,  this  court  held  that,  "as  a  gen- 
eral rule,  the  supreme  court  of  this  terrltwy 
will  not  consider  for  the  first  time^  on  ap- 
peal, questions  not  presented  in  the  case  In 
the  court  below."  The  doctrine  there  an- 
nounced is  applicable  to  the  question  under 
consideration.  The  district  Judge  should 
have  been  permitted  to  correct  the  error  com- 
plained of  before  this  court  Is  asked  to  In- 
twfere. 

2.  The  fifth  assignment  of  error  Is  not  well 
taken;  because,  in  cases  pending  in  a  dis- 
trict court  wher^n  it  appears  from  the  plead- 
Ings  on  file  that  an  injnncti<»ial  order  will, 
during  the  pendency  of  the  suit,  prevent  ir- 
reparable injury  to  either  party.  It  is  within 
the  discretion  of  the  district  Judge  to  grant 
such  order,  and  his  action  will  not  be  dis- 
turbed unless  an  abuse  of  such  discretion  is 
shown.  That  has  always  been  the  rule,  and 
no  error  can  be  predicated  upon  such  action. 
Mead  v.  Anderson,  40  Kan.  203,  19  Pac.  708. 
Holding  to  the  view  that  the  third  and  fifth 
assignments  of  error  are  not  matters  suffi- 
cient, either  In  law  or  equity,  to  justify  this 
court  In  reversing  the  court  below,  and  hay- 
ing, in  Woodruff  v.  Wallace,  decided  the  oth-  ' 
er  questions  involved  in  this  case  adversely 
to  the  appellant,  the  Judgment  of  the  lower 
court  is  affirmed. 

SCOTT,  3.,  trial  judge  in  the  court  below, 
not  sitting.    The  other  Justices  concurring. 


(3  Okl.  188) 


IBWIN  v.  IRWIN. 


(Supreme  Court  of  Oklahoma.    July  27,  1885.) 

Tbkbitokial  Lkoislatores— Powbrs— Divobce— 

Phobatb  Courts— Jurisdiction. 

1.  The  power  to  reealate  matters  of  divorce 
is  a  legislative  one,  and  the  conferring  of  juris- 
diction uDon  probate  courts  to  grant  divorces 
is  not  a  wroogtul  exercise  of  the  right  granted 
by  the  organic  act  to  the  legislature  of  this  ter- 
ritory to  pass  enactments  upon  rightful  sub- 
iects  of  legislation;  and  the  act  of  the  legis- 
lature of  this  territory  of  1890,  giving  probate 
courts  jurisdiction  to  entertain  actions  of  di- 
vorce, needed  no  ratification  by  congress,  and 
the  act  of  congress  subsequently  passed  approv- 
ing the  territorial  legislative  enactments  grant- 
ing jurisdiction  to  probate  courts  did  not  take 
away  the  right  of  the  legislature  to  still  further 
make  regulations  respecting  divorce  proceedings, 
nor  the  right  to  repeal  its  own  enactments  grant- 
ing to  probate  courts  jurisdiction  in  divorce 
cases.  The  former  conclusion  of  the  court  in 
this  case  on  the  question  of  the  general  jurisdic- 
tion of  probate  courts  to  grant  divorces  ap- 
proved, but  the  reason  tor  the  heading  changed. 

2.  The  jurisdiction  of  probate  courts  to 
grant  divorce  under  section  4966  of  the  Oklaho- 
ma Statutes  of  1S90  must  be  exercised  in  the 
mode  and  manner  prescribed  in  the  section 
granting  the  jurisdiction.     It  la  therefore  Md 
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that  probate  conrtg,  tinder  the  statute  of  1890, 
only  had  jurisdiction  to  grant  divorces  where  the 
petition  and  affidavit  showed  that  the  plaintiff 
had  been  a  resident  of  the  territory  for  two 
years  and  of  the  county  for  six  months  next  pre- 
ceding the  date  of  filing  of  the  petition. 
(Syllabus  by  the  Court) 

On  rehearing.     Former  Judgment  modified. 
For  former  opinion,  see  37  Pac.  548. 

BIEKER,  J.  This  case  was  decided,  and 
the  Judgment  of  the  court  below  reversed, 
and  the  cause  remanded  for  new  trial,  at  the 
June,  1894,  term  of  this  court  (Irwin  t.  Irwin, 
37  Pac.  548),  and  the  plaintiff  in  error  has 
filed  his  petition  for  rehearing,  which  has 
been  granted  upon  the  question  of  the  Juris- 
diction of  the  probate  court  in  the  cause.  In 
the  decision  In  this  case  this  court  held  that, 
by  section  4966  of  the  Laws  of  Oklahoma  of 
1890,  and  by  the  subsequent  congressional 
ratification  of  this  provision  of  the  territorial 
legislative  enactments.  Jurisdiction  to  try  and 
determine  divorce  cases  had  been  conferred 
upon  the  probate  courts  In  this  territory,  and 
that,  by  the  repeal  of  the  same  by  the  legis- 
lature of  1893,  such  power  had  been  taken 
away  from  the  probate  courts,  but  that  the 
Jurisdiction  in  this  case  was  still  vested  in  the 
probate  court  by  reason  ot  tbe  saving  clause 
of  the  repeal  statute.  Applying  the  law  to 
tbe  petition  of  the  plaintiff,  It  was  held  that 
the  petition  stated  a  cause  of  action  under 
our  statutes  with  reference  to  divorce,  and 
within  the  jurisdiction  of  the  probate  court 
The  Judgment  was  reversed,  and  a  new  trial 
granted,  because  the  probate  court  had  ren- 
dered Its  Judgment  after  an  adjournment  of 
the  said  term  sine  die. 

Tbe  plaintiff  In  error  claims  that  the  pro- 
bate courts  in  this  territory  never  had  Juris- 
diction to  grant  divorces  for  our  statutory 
causes,  and  also,  if  they  did  have  such  Juris- 
diction, then  it  was  only  a  limited  and  special 
Jurisdiction,  under  the  terms  of  section  4966 
of  tbe  Statutes  of  1890,  and  that  the  petition 
in  this  case  does  not  contain  a  necessary 
statement  of  the  Jurisdictional  facts,  and  that 
there  is  no  affidavit  which  the  statute  re- 
quires to  give  the  court  Jurisdiction.  The 
question  as  to  what  was  the  Jurisdiction  of  the 
probate  courts  in  divorce  cases  under  the 
Statutes  of  1800  must  be  determined  by  an 
examination  of  tbe  statutes  passed  by  that 
session  of  tbe  legislature  with  reference  to 
the  subject  of  divorce.  St  1890,  8  3376,  pro- 
vided: "Marriage  is  dissolved  only:  First 
by  the  death  of  one  of  the  parties;  or,  sec- 
ond, by  the  Judgment  of  a  court  of  competent 
Jurisdiction  decreeing  a  divorce  to  the  parties. 
Tbe  effect  of  a  Judgment  decreeing  a  divorce 
is  to  restore  the  parties  to  the  state  of  un- 
married persons.  The  district  court  in  each 
county  or  subdivision  has  such  JurisdlcUoa 
Id  an  action  as  is  provided  in  civil  procedure." 
Section  3386,  on  the  same  subject-matter, 
provided:  "A  divorce  must  not  be  granted 
unless  the  plaintiff  has,  in  good  faith  been  a 
resident  of  the  territory  ninety  days  next  pre- 


ceding the  commencement  of  tbe  action." 
Section  4966,  pertaining  to  divorces  under  the 
Code  of  Civil  Procedure,  provided:  "Divorce 
may  be  decreed  by  the  district  and  probate 
courts  of  this  territory,  on  petiticm  filed  by 
any  person  who,  at  the  time  of  the  filing  of 
such  petition.  Is  and  shall  have  been  a  bona 
fide  resident  of  the  territory  for  tbe  last  two 
years  previous  to  the  filing  of  tbe  same,  and 
a  bona  fide  resident  of  the  county  at  the  time 
of  and  for  at  least  six  months  immediately 
preceding  the  filing  of  such  petition,  which 
bona  fide  residence  sliall  be  duly  proven  by 
such  petitioner  to  the  satisfaction  of  tbe 
court  trying  the  same,  by  at  least  two  wit- 
nesses who  are  resident  freeholders  and 
householders  of  the  territory.  And  the  plain- 
tiff shall,  with  his  petition,  file  with  the  clerk 
of  tbe  court  an  afiidavit  subscribed  and  sworn 
to  by  himself,  in  which  he  shall  state  the 
length  of  time  he  has  been  a  resident  of  the 
territory,  and  stating  particularly  the  place, 
town,  city  or  township  In  which  he  has  resid- 
ed for  the  last  two  years  past  and  stating 
his  occupation,  which  shall  be  sworn  to  be- 
fore the  clerk  of  the  court  in  which  said  com- 
plaint is  filed."  These  sections  (3396  and 
4966)  are  the  sections  which  were  repealed 
by  the  Laws  of  1803. 

Section  4966  is  the  only  one  of  the  Terri- 
torial Statutes  of  1880  which  in  any  way  con- 
ten  Jurisdiction  in  divorce  cases  upon  pro- 
bate courts;  and  by  the  terms  of  that  sec- 
tion it  will  be  seen  that  the  Jurisdiction  was 
conferred  upon  probate  courts  to  grant  di- 
vorces upon  petition  filed  showing  that  tbe 
person  asking  tbe  same  had  been  a  resident 
of  the  territory  for  two  years  and  of  tbe 
county  wherein  the  action  is  brought  for  six 
months  immediately  preceding  the  filing  of 
such  petition,  and  where  an  afiidavit  is  filed 
showing  this  residence  to  exist  and  stating 
the  particular  facta  relating  to  such  resi- 
dence. The  petition  in  this  case,  which  is 
sworn  ti^  contains  only  this  allegation  with 
reference  to  residence:  "That  tbe  plaintiff  is 
now,  and  has  been  for  more  than  two  years 
last  past  a  bona  fide  resident  of  the  territory 
of  Oklahoma,  and  is  now  a  bona  fide  resident 
of  Payne  coimty."  Under  this  section  of  the 
statute  (section  4966),  it  will  be  seen  that  the 
petition  is  lacking  in  tlie  necessary  allegatioo 
of  a  six-months  residence  in  the  county  im- 
mediately preceding  the  filing  of  the  same, 
and  that  should  the  petition  be  treated  as  an 
afiidavit,  It  being  sworn  to,  it  is  deficient  In 
that  It  falls  to  state  the  time,  place,  and  cir- 
cumstances of  such  residence,  as  the  affidar 
vit  should.  These  are  mandatory  provisions, 
and  must  have  been  shown  to  the  probate 
court  in  order  to  confer  upon  It  Jurisdiction 
to  grant  a  divorce,  if  its  Jurisdiction  depend- 
ed upon  this  section.  In  the  case  of  Eiastes 
V.  Eastes,  79  Ind.  363,  the  supreme  court  of 
that  state.  Id  constmlng  this  very  section  of 
the  statute,  said:  "It  Is  claimed  by  counsel 
that  these  very  provisions  of  the  statute  are 
mandatory,  and  we  are  of  tbe  opinloo  that 
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they  are  ao  far  imperatlTe  as  that  there 
should  be,  in  every  case,  a  substantial  com- 
pliance with  their  requirements.  Manifestly, 
the  legislative  Intent  in  the  enactment  of 
tbese  provisions  was  to  limit  the  operation  of 
the  statute  to  bona  tide  residents  of  the  state, 
and  to  restrain  and  prevent  the  procurement 
of  divorces  by  nonresidents,  through  fraud 
or  imposition  practiced  on  the  courts.  Such 
substantial  compliance  with  the  terms  of  the 
statute  as  may  be  necessary  to  carry  out  and 
accompiish  the  purpose  and  Intention  of  the 
legislature,  the  courts  should  encourage  and 
require."  So  it  will  be  seen  that.  If  the 
power  of  the  probate  court  to  grant  these 
divorces  depended  entirely  upon  section  4966, 
the  petition  was  defective,  and  the  affidavit 
equally  so,  if  not  wholly  wanting. 

But  it  is  contended  that  section  3396,  su- 
pra; gave  Jurisdiction  to  grant  divorces 
where  the  plaintiff  had  been  a  resident  of 
the  territory  for  90  days,  and  to  that  extent 
modified  section  4966.  We  cannot  support 
this  contention.  There  is  nothing  in  any  lan- 
gruage  given  us  by  the  legislature  upon  which 
such  a  construction  can  be  placed.  This  sec- 
tion (3396)  is  contained  in  the  same  chapter 
of  the  statutes  relating  to  marriage  contracts 
which  specifically  confers  the  jurisdiction  to 
grant  divorces,  under  that  chapter,  upon  the 
district  court.  There  is  nothing  in  the  juris- 
dictional features  of  that  chapter  which  in 
any  way  refers  to  the  jurlsdictiom  of  the 
probate  courts.  The  jurisdiction  of  the  pro- 
bate courts  under  the  Statutes  of  1890  was 
a  definite  and  specific  jurisdiction,  and  it 
was  to  be  exercised,  under  its  terms,  only 
when  a  petition  and  affidavit  were  filed  al- 
le^ng  certain  things.  The  probate  court  did 
not  have  jurisdiction,  except  by  virtue  of  the 
provisions  of  this  statute;  and  it  is  a  well- 
undwstood  principle  of  law  that,  where  a 
right  is  granted  which  did  not  exist  at  com- 
mon law  and  without  such  statute,  and 
where  it  is  given  upon  pursuing  a  certain 
procedure,  the  procedure  defined  is  a  part  of 
the  right,  and  the  right  can  only  be  had  by 
following  the  procedure,  and  that  mode,  and 
that  alone,  must  be  pui-sued.  Conrad  v. 
Starr,  50  Iowa,  470;  Cole  v.  City  of  Musca- 
tine, 14  Iowa,  296. 

It  is  contended  that  section  4966  is  also  a 
l)art  of  the  procedure  providing  for  the  exer- 
cise  of  the  Jurisdiction  In  divorce  cases  by 
the  district  courts,  and,  if  the  probate  court 
was  limited  to  the  exercise  of  such  Jurisdic- 
tion in  accordance  with  the  specific  terms 
of  this  section,  the  district  court  is  equally  so 
limited.  But  that  feature  of  the  contention  Is 
not  now  before  the  court,  and  it  will  be  time 
enough  to  pass  upon  that  question  when  it 
is  before  vs. 

It  is  further  contended  by  plaintiff  in  er- 
ror that  the  article  on  divorce  in  the  civil 
procedure  act  of  1890,  of  which  section  4906 
is  a  part,  grants  the  right  to  probate  courts 
to  decree  a  divorce  only  in  cases  of  voidable 
marriages.     Section  1  of  this  article  declares 


that  marriages  which  are  prohibited  by  law 
on  account  of  consanguinity,  afilnlty,  dif- 
ference of  color,  or  where  either  party  to 
the  marriage  contract  had  a  former  husband 
or  wife,  shall  be  void  without  any  legal  pro- 
ceedings; and  section  2  of  the  same  article 
provides  that  when  either  of  the  parties  to 
a  marriage  contract  is  incapable  of  making 
such  contract  by  reason  of  age  or  under- 
standing, the  same  shall  be  declared  void  on 
such  incompetent  party  making  application, 
but  that  the  issue,  if  any,  of  such  marriage 
shall  be  legitimate.  These  are  the  only  sec- 
tions of  this  article  referring  to  the  legality 
of  the  marriage  relation;  the  other  sections 
are  all  purely  proTlsions  of  procedure. 
These  two  sections  do  not  pretend  to  state 
the  causes  for  which  divorce  may  be  declaim 
ed.  The  grounds  of  dlvivce  (which  are  al- 
ways statutory  provisions)  are  contained  un- 
der the  chapter  with  reference  to  marriage 
contracts.  The  legislature,  when  it  enacted 
the  provisions  with  reference  to  divorce  in 
the  Civil  Code,  evidently  had  no  thought  in 
mind  as  to  the  grounds  upon  which  divorce 
should  be  decreed.  They  were  already  pro- 
vided for  in  a  former  chapter  of  the  statute, 
and  when  the  Jurisdiction  to  grant  dlvOTces 
was  conferred  upon  probate  courts  by  sec- 
tion 49G(3  it  was  evidently  Intended  that  sucu 
courts  should  exercise  the  same  when  the 
grounds  for  the  dissolution  of  the  marriage 
contract  were  shown,  as  provided  In  the 
chapter  on  dissolution  of  marriage  contracts. 
One  of  those  provisions  allows  divorce  on  the 
ground  of  extreme  cruelty,  and,  that  being 
shown  in  the  petition,  the  probate  court  In 
that  respect  was  authorized  to  act. 

It  is  claimed  that  the  probate  court  was 
wholly  without  Jurisdiction  in  this  case  be- 
cause the  affidavit  provided  by  statute  was 
not  filed  with  the  iwtitlon.  As  we  have  seen, 
this  was  one  of  the  mandatory  provisions  of 
the  Indiana  Code.  Eastes  v.  Eastes,  supra. 
In  the  case  of  Eastes  v.  Eastes,  supra,  the 
case  was  commenced  on  the  14th  day  of  Oc- 
tober, 1879,  and  the  affidavit  as  to  residence, 
etc.,  was  sworn  to  on  the  27th  day  of  April, 
1879,  nearly  six  months  before  ffiing  the  peti- 
tion. The  defendant  filed  his  motion  to  set 
aside  the  summons  because  the  affidavit  as 
to  residence  was  not  made  in  accordance 
with  the  provisions  ,of  the  statute.  The 
plaintiff  asked  leave,  pending  the  motion,  to 
file  a  substituted  affidavit,  which  leave  was 
granted,  and  on  appeal  the  supreme  court,  in 
allowing  the  substitution,  said:  "But  we  fall 
to  see  that  any  good  result  would  or  could 
be  accomplished  by  giving  these  statutory 
provisions  the  literal  or  rigid  construction 
which  the  appellant's  counsel  Insists  should 
be  placed  upon  them."  With  this  construc- 
tion placed  upon  this  statute,  which  we  think 
should  follow,  we  can  see  no  reason  why  the 
probate  court  was  entirely  without  Jurisdic- 
tion, and  why  leave  to  amend  should  not  be 
given.  If  the  plaintiff  might  amend  nn  affi- 
davit sworn  to  almost  six  months  before  .01- 
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in;  the  petition,  and  whicli  therefore  conid 
In  no  way  declare  the  plaintiff's  residence 
during  such  period  of  nearly  six  months,  and 
which  by  the  terms  of  the  Indiana  statute 
must  be  shown  to  tiave  been  in  the  county 
In  which  the  action  was  brought,  why  might 
not  an  affidavit  and  a  petition  which  showed 
two  years'  residence  in  the  territory  and  a 
residence  then  in  the  county,  but  entirely 
failed  to  state  how  long  it  had  been  In  the 
county,  be  amended  by  Inserting  proper  al- 
legations, If  the  facts  warranted  the  same? 
We  can  see    no  reason  why  the    rule  of 
amendment  should  not  be  equally  as  applica- 
ble in  one  case  aa  in  the  other.    The  petition 
was  sworn  to,  and  was  evidently  intended 
by  the  plaintiff,  and  so  understood  by  the 
probate  court,  to  be  used  both  as  a  petition 
and  as  an  affidavit     The  petlticw  under  the 
Indiana  Code,  and  under  our  Code  of  1890, 
was  not  required  to  be  sworn  to.    Being 
sworn  to,  therefore,  and  the  verification  be- 
ing by  the  court  accepted  as  the  statutory 
affidavit,  it  would  be  at  least  sufficient  as  a 
basis  .  for   proper   amendment     Under    the 
Kansas  Code  an  application  for  a  temporary 
Injunction  must  be  supported  by  affidavit, 
and  In  the  case  of  City  of  Atchison  t.  Bar- 
tholow,  4  Kan.  124,  it  was  held  (page  139): 
"The  affidavit  of  the  plaintiff  to  the  neces- 
sary facts  will,  under  this  provision,  be  suffi- 
cient, and  the  petition,  may  be  used  as  an 
affidavit."     Under  the  Indiana   Code,  alsov 
there  was  provision  for  an  attachment  being 
had    upon    affidavit   stating    the    statutory 
grounds  therefor,  and  under  such  Code  It  has 
been  held  that  the  grounds  o<  attachment 
may  be  set  out  and  sworn  to  in  the  petition. 
And  the  same  used  as  a  statutory  affidavit 
Dunn  V.  Crocker,  22  Ind.  324.     It  is  there- 
fore our  <^lnlon  that  the  probate  court  had 
jurisdiction  of  the  action  with  the  sworn  pe- 
tition filed,  but,  when  the  motion  of  plaintiff 
In  error  was  made  to  dismiss  the  action  in 
the  court  below  because  the  court  had  no 
Jurisdiction,  the  court  should  either  have  re- 
quired the  plaintiff  to  have  amended  his  peti- 
tion and  affidavit,  so  as  to  conform  strictly 
to  the  statute^  or  should  have  sustained  the 
motion.    The  court  having  failed  to  do  Its 
duty  in  this  respect  does  not  render  its  pro- 
ceedings void,  but  the  defendant  in  error 
should  stUI  have  an  opportunity  to  comply 
Trlth  the  statute. 

We  desire  now  to  more  correctly  state  the 
views  of  this  court  upon  the  question  of  the 
Jurisdiction  of  probate  courts  in  divorce 
cases.  We  still  adhere  to  the  conclusion  of 
the  court.  In  the  former  opinion  in  this  case, 
that  probate  courts,  since  the  act  of  the  leg- 
Islature  which  took  effect  August  14,  1893, 
repealing  the  statute  of  this  territory  giving 
such  courts  Jurisdiction  in  divorce  cases, 
have  no  Jurisdiction  to  entertain  such  pro- 
ceedings, but  are  not  satisfied  with  the  rea- 
sons given  in  onr  former  opinion  for  such 
concluslonu  The  former  opinion  in  this  case 
upon  this  question  is  based  upon  the  theory 


that  the  probate  courts  of  this  territory  have 
had  no  Jurisdiction  in  divorce  cases  except 
by  the  congressional  ratification  of  our  leg- 
islative enactments,  and  that,  this  necessary 
congressional  ratification  being  of  and  con- 
cerning an  act  of  the  legislature,  this  action 
of  congress  did  not  take  away  from  the  leg- 
islature the  right  to  repeal  its  own  enact- 
ment giving  to  the  probate  courts  this  Im- 
portant Jurisdiction.    The  majority  of  this 
court  do  not  believe  this  position  sound.    If 
the  conclusion  is  once  reached  that  the  pro- 
bate courts  could  not  have  exercised  this  Ju- 
risdiction excepting  by  act  of  congress  by 
ratlflcatory  enactment,  thai  we  are  free  to 
say  that  our  conclusions  as  to  the  present  Ju- 
risdiction of  probate  courts  might  be  differ- 
ent, but  we  do  not  believe  that  it  was  neces- 
sary for  congress  to  ratify  this  act  of  the 
legislature  giving  probate  courts  Jurisdiction 
in  such  casea    We  believe  that  the  question 
of  marriage  and  divorce,  of  the  marriage  re- 
lation and  the  dissolution  thereof,  is  entirely 
a  legislative  question,  and  one  which  should 
and  must  be  controlled  by  legislative  enact- 
ment   Except  for  the  act  of  congress  pro- 
hibiting local  and  special  legislaUve  acts,  the 
legislature  might  either  grant  divorces  it- 
self, or  it  might  confer  npon  some  other 
body,  not  necessarily  a  Judicial  tribunal,  the 
power  to  grant  the  samei   The  right  to  grant 
divorces  never  was  inherent  In  either  courts 
of  chancery  or  common  law,  and  the  inher- 
ent powers  of  the    district    and    supreme 
courts  of  this  territory  are  those  possessed 
by  chancery  and  common-law  courts  under 
the  grant  of  the  wganlc  act,  which  is:  "And 
said  supreme  court  and  district  courts,  re- 
spectively, shall  possess  chancery  as  wdl 
as  common-law   Jurisdiction."    26  Stat    81. 
So  long,  then,  as  an  act  of  the  legislatnre 
does  not  infringe  on  any  of  the  common-law 
or  equity  Jurisdiction  of  the  courts  of  the 
territory,  as  defined  by  act  of  congress,  and 
the  act  Is  within  the  grant  of  legislative 
power  extended  to  the  legislature  of  this 
territory,  we  can  see  no  reason  why  it  is  not 
valid.   We  know  of  no  reason  why  it  can- 
not, on  the  one  hand,  enact,  and  no  reason 
why  it  cannot  repeal,  the  sama    The  act  of 
congress  ratifying  this  law  giving  jurisdic- 
tion to  the  prol>ate  courts  does  not  prevent 
the'  legrlslature    from   r^>eallng    the    same. 
There  Is  nothing  In  the  act  of  congress  mak- 
ing   the    tatlflcation    which    Indicates    that 
congress  meant  to  repeal  any  of  theprovl- 
slons  of  ou>-  organic  act     Congress  had  dele- 
gated to  the  territorial  legislature  the  power 
to  legislate  npon  "all  rightful  subjects  of 
legislation  not   inconsistent  with   the   con- 
sUtutlon  or  laws  of  the  United  States"  (26 
Stat  84),  and  not  prohibited  by  the  other 
terms  of  the  organic  act,  and  there  Is  no  pro- 
vision   against   Its    legislating    by    geooal 
enactment  on  the  question  of  divorce^    The 
same  legislature    of    1890    passed   various 
enactments  relating  to  probate    courts.     It 
passed  an  act  giving  to  probata  courts  tlM 
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jarisdictlon  of  justices  of  the  p«ace;  also 
tbe  jurisdiction  to  try  and  determine  causes 
when  tbe  same  were  for  the  recovery  of 
money  or  personal  pr<qperty  and  the  amount 
or  value  thereof  did  not  exceed  tbe  sum  of 
$1,000.  co-ordinate  with  the  district  court. 
It  also  enacted  a  chapter  of  73  pages  de- 
fining the  jurisdiction  and  procedure  of  pro- 
bate courts  with  reference  to  tbe  estates 
of  decedents  and  tbe  appointment  of  guard- 
ians for  and  the  control  of  the  estates  of 
insane  and  otherwise  Incompetent  persons.  It 
also  granted  such  courts  tbe  power  to  take  tes- 
timony in  certain  instances  in  land-contest 
cases.  Will  it  be  contended  that  the  legisla- 
ture mlgbt  not  repeal  tbe  prorlsions  of  such 
of  these  enactments  as  were  valid  without 
any  ratifying  act  of  congress?  Did  tbe  legis- 
lature lose  its  right  to  repeal  or  amend  tbe 
extensive  chapter  defining  the  jurisdiction 
and  procedure  of  the  probate  courts  in  the 
matter  of  the  estates  of  deceased  persons 
and  the  guardianship  of  minors  and  of  the 
insane  merely  because  the  general  ratifica- 
tion of  these  laws  relating  to  probate  courts 
also  Included  this  chapter?.  Did  congress,  in 
the  ratifying  act,  mean  to  give  life  and  valid- 
ity to  those  of  these  acts  which  were  void 
without  such  ratification,  and  also  to  take 
away  the  power  'of  tbe  legislature  to  repeal 
such  valid  enactments  as  were  valid  without 
congressional  ratification?  We  think  not. 
If  tbe  power  of  tbe  legislature  to  withdraw 
from  probate  courts  the  jurisdiction  confer- 
red in  divorce  cases  did  not  exist  because  of 
the  congressional  ratification,  then  It  is 
equally  true  that  tbe  power  did  not  exist  to 
repeal  these  other  laws,  which  had  been 
passed  within  the  rightful  grant  of  legisla- 
tive power,  but  which  had  been  ratified  by 
act  of  congress.  We  think  the  ratifying  act 
of  congress  was  only  intended  to  give  life 
and  validity  to  such  acts  as  Would  not  be 
valid  without  congressional  ratification,  and 
did  not  intend,  in  addition  thereto,  to  in  any 
way  aflfect  tbe  acts  of  tbe  territorial  legis- 
lature relating  to  prolmte  courts,  which  It 
might  have  passed  without  authority  of  con- 
gress. It  did  not  mean  to  take  away  any 
of  the  power  granted  by  the  organic  act  to 
legislate  upon  "all  rightful  subjects  of  leg- 
islation." This  act  of  congress  was  a  grant 
of  validity  to,  and  not  a  restraint  upon,  the 
power  and  exercise  of  power  by  tbe  legisla- 
ture, and  the  words  used  being  words  of  ap- 
proval and  not  of  restraint,  and  there  being 
several  enactments  to  which  it  might  by  its 
general  terms  have  applied,  part  of  them  re- 
quiring an  act  of  congress  to  give  life  to  tbe 
same  because  of  the  legislative  inability  to 
enact  such  provisions  without  such  ratifica- 
tion, and  part  of  them  requiring  no  act  of 
congress  to  make,  them  valid,  it  cannot  be 
presumed  or  held  that  such  words  of  ap- 
proval could  have  meant  to  apply  to  any 
other  of  the  legislative  provisions  than  those 
which  required  ratification,  and  cannot  he 
construed  to   limit   a   broad   congressional 


grant  of  legislative  power  which  had  bees 
in  no  way  exceeded.  If  the  legislature  had 
a  right  to  legislate  with  reference  to  the 
granting  of  divorce  before  this  approving  act 
of  congress,  it  still  possessed  it  afterwards, 
and  if  it  had  a  right  to  grant  to  tbe  probate 
courts  power  to  grant  divorces  for  statutory 
causes,  it  still  possessed  the  right,  after  this 
congressional  enactment,  to  take  it  away; 
and  baring  by  its  own  provisions  taken  away 
the  power  prior  to  that  granted  by  it  to  tbe 
probate  courts,  of  course  tbe  probate  courts 
do  not  now  possess  tbe  power  conferred  upon 
them  to  grant  divorces.  The  latter  part  of 
article  16,  c.  19,  St.  ISOO,  which  is  the  arUde 
extending  to  probate  courts  tbe  power  to  hear 
and  determine  actions  for  tbe  recovery  of 
money  or  personal  property  where  the  value 
thereof  does  not  exceed  tbe  sum  of  $1,000, 
in  the  same  manner  and  under  the  same 
procedure  as  provided  for  the  justice  and 
district  courts,  by  its  very  provisions  rec- 
ognizes tbe  fact  that  It  could  not  be  en- 
forced until  ratified  by  act  of  congress,  f<H: 
it  says:  "This  act  shall  be  in  force  and  take 
effect  from  and  after  its  adoption  and  le- 
galization by  act  of. congress;"  and  it  is  but 
fair  to  presume  that  the  attention  of  con- 
gress, as  exhibited  by  tbe  act  of  ratification 
In,  question,  was  called  to  Oklahoma  affairs 
by  tills  expression  of  the  Oklahoma  legisla- 
ture, and  it  wished  to  give  effect  to  its  enact- 
ments rather  tlian  to  circumscribe  any  of  its 
powers.  The  placing  of  the  divorce  laws  of 
Nebraska  in  force  in  this  territory  was  not 
a  perpetual  grant  of  jurisdiction  to  the  dis- 
trict courts  of  this  territory  to  grant  divor- 
ces, for  tills  very  act  of  congress  provided 
ttiat  this  very  divorce  law  and  the  other 
laws  referred  to  in  tbe  same  section  "are 
hereby  extended  to  and  put  in  force  in  the 
territory  of  Oklahoma  until  after  the  ad- 
journment of  the  first  session  of  the  legisla- 
ture of  said  territory."  26  Stat  87.  This  di- 
vorce law  of  Nebraska  was  not  only  not  put 
In  force  as  a  permanent  enactment,  but  this 
very  congressional  action  recognisses  the 
principle  that  ^divorces  are  a  proper  subject 
of  the  exercise  of  legislative  power;  other- 
wise, congress  would  certainly  have  made 
not  a  temporary,  but  a  permanent,  statute  on 
this  subject.  The  power  given  by  section  11 
of  tbe  organic  act,  by  wliich  the  Nebraska 
statutes  were  put  in  force  in  this  territory, 
to  tbe  courts  of  this  territory  to  enforce  such 
laws,  has  already  been  held  by  this  court  to 
exist  only  so  long  as  tbe  Nebraska  statutes 
existed  in  this  territory;  and  not  to  mean 
that  such  enactments  or  such  jurisdiction  as 
given  by  the  Nebraska  statutes  were  to  be 
permanent  in  their  enforcement.  Ck>lller  v. 
Territory  (Okl.)  37  Pac.  819. 

Our  conclusion  that  the  regulation  and 
granting  of  divorce  are  rightful  subjects  of 
legislation  Is  amply  supported  by  authority. 
The  subject  is  very  ably  considered  and  re- 
viewed in  the  supreme  court  of  Utah  by  Em- 
erson, J.,  in  the  case  of  Whitmore  t.  Hardin, 
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8  Utah,  121, 1  Pac.  465,  where  the  former  opin- 
ion of  that  court  In  the  case  of  Kenyon  y. 
Kenyon,  24  Pac.  829,  not  oflaclally  reported, 
was  approved,  and  the  case  of  Cast  v.  Cast,  1 
Utah,  112,  overruled,  and  where  the  court 
held  that  an  act  of  the  legislature  which  grant- 
ed to  probate  courts  In  that  territory  power  to 
hear  and  determine  causes  for  divorce  was 
valid.  In  the  case  of  Maynard  y.  Hill,  125 
U.  S.  190,  8  Sup.  Ct.  723,  the  supreme  court  of 
the  United  States  had  occasiou  to  con^dei 
this  question,  and  in  a  very  able  opinion,  by 
Mr.  Justice  Field,  it  appears  that  on  Decem- 
ber 22,  1852,  the  legislature  of  the  territory 
of  Oregon,  under  a  grant  of  legislative  power 
identical  in  substance  with  that-  granted  by 
congress  to  the  l^lslature  of  this  territory, 
granted  a  divorce  to  D.  S.  Maynard  from 
Lydla  A.  Maynard,  his  wlf  e^  and  this  act  of  the 
legislature  was  h^d  valid,  and  as  being  only 
a  proper  exercise  of  the  grant  of  power  given 
to  the  legislature  to  legislate  upon  "all  right- 
ful subjects  of  legislation."  In  the  opinion 
the  learned  Judge  says:  "When  this  country 
was  settled,  the  power  to  grant  a  divorce 
from  the  bonds  of  matrimony  was  exercised 
by  the  parliament  of  England.  The  ecclesi- 
astical courts  of  that  country  were  limited  to 
the  granting  of  divorces  from  bed  and  board. 
Naturally,  the  legislative  assemblies  of  the 
colonies  followed  the  example  of  parliament, 
and  treated  the  subject  as  one  within  their 
province.  And  until  a  recent  period  legisla- 
tive divorces  have  been  granted,  with  few  ex- 
ceptions, in  all  the  states.  Says  Bishop  In 
his  treatise  on  Marriage  and  Divorce:  'The 
fact  that,  at  the  time  of  the  settlement  of 
this  country,  legislative  divorces  were  com- 
mon, competent,  and  valid  In  England,  whence 
onr  Jurisprudence  was  derived,  makes  them 
conclusively  so  here,  except  where  an  Invalid- 
ity Is  directly  or  indirectly  created  by  a  writ- 
ten constitution  binding  the  legislative  pow- 
er.' Section  864.  Says  Cooley,  in  his  trea- 
tise on  Constitutional  Limitations:  'The  grant- 
ing of  divorces  from  the  bonds  of  matrimony 
was  not  c(Hiflded  to  the  courts  of  England, 
and  from  the  earliest  days  tt\e  colonial  and 
state  legislatures  in  this  country  have  assum- 
ed to  possess  the  same  power  over  the  sub- 
ject which  was  possessed  by  the  parliament, 
and  from  time  to  time  they  have  passed  spe- 
cial laws  declaring  a  dlasolutlon  of  the  bonds 
of  matrimony  in  special  cases.'  Page  110. 
Says  Kent  In  his  Commentaries:  'During  the 
period  of  our  colonial  government,  for  more 
than  100  years  preceding  the  Revolution,  no 
divorce  took  place  1^  the  colony  of  New  York, 
and  for  many  years  after  New  York  became 
an  Independent  state  there  was  not  any  law- 
ful modQ  of  dissolving  a  marriage  In  the  life- 
time of  the  parties  but  by  a  special  act  of  the 
legislature.'  2  Kent,  Comm.  07."  The  learn- 
ed judge  then  proceeds  in  the  opinion  to  re- 
view the  decisions  of  the  supreme  courts  of 
the  states  of  Pennsylvania,  Maryland,  and 
Connecticut  supporting  the  holdings  of  the 
court,  and  also  the  decisions  of  the  supreme 


court  of  Massachusetts  expressing  contrary 
views,  and  then  says:  "The  weight  of  author- 
ity, however,  is  decidedly  in  favor  of  the  po- 
sition that,  in  the  absence  of  direct  prohibi- 
tion, the  power  over  divorce  rema:ns  with  the 
legislature.  We  are,  therefore,  justifled  In 
holding— more,  we  are  compelled  to  hold— that 
the  granting  of  divorces  was  a  rightful  sub- 
ject of  legislation,  according  to  the  prevailing 
judicial  opinion  of  the  country,  and  the  un- 
derstanding ot  the  profession,  at  the  time  the 
organic  act  of  Oregon  was  passed  by  con- 
gress, when  either  of  the  parties  divorced  was 
at  the  time  a  resident  within  the  territorial 
jurirtictlon  of  the  legislature."  These  deci- 
sions by  Justice  Field  and  by  Justice  Emer- 
son are  so  full,  complete,  and  exhaustive  as 
to  leave  but  little  more  to  be  said,  and  no 
room  for  argument,  on  this  question,  and  the 
views  therein  expressed  meet  our  entire  ap- 
proval. 

Upon  the  general  proposition  that  the  pow- 
er to  grant  divorces  does  not  pertain  to  ei- 
ther a  court  of  law  or  of  equity,  without  a 
statute  giving  power  to  such  courts,  we  cite 
the  case  of  Hopkins  v.  Hopkins,  39  Wis.  167, 
which  was  decided  before  and  not  referred 
to  in  either  of  the  above  cases.  In  this  case 
the  court  said:  "It  Is  a  general  principle  of 
the  law  of  divorce  of  this  country  that  the 
courts,  either  of  law  or  equity,  possess  no 
powers  except  such  as  are  conferred  by  stat- 
ute; and  therefore  authority  for  the  action  of 
the  court  in  that  class  of  cases  must  be  found 
in  the  statute,  and  cannot  be  looked  for  else- 
where." The  decision  of  the  case  of  Ferris 
V.  Hlgley,  20  Wall.  375,  is  not  opposed  to  the 
view  of  the  question  as  taken  in  Whltmore  v. 
Hai-din  or  Maynard  v.  Hill.  In  this  case  the 
supreme  court  of  the  United  States  held  that 
an  act  of  the  legislature  of  the  territory  of 
Utah,  which  granted  original  jurisdiction  to 
the  probate  courts  both  In  civil  and  criminal 
actions,  and  as  well  In  chancery  as  at  com- 
mon law,  was  In  violation  of  the  delegation 
of  legislative  authority  given  to  the  legisla- 
ture of  the  territory  of  Utah,  and  was  an 
Infringement  upon  the  power  expressly  given 
by  the  organic  act  to  the  district  and  su- 
preme courts  of  Utah,  and  was  therefore 
void.  In  the  case  the  court  said:  "The  com- 
mon-law and  chancery  jurisdiction  here  con- 
ferred on  the  district  and  supreme  courts  is 
a  jurisdiction  very  ample  and  very  well  un- 
derstood. It  Includes  almost  every  matter, 
whether  of  civil  or  criminal  cognizance, 
which  can  be  litigated  in  a  court  of  Justice." 
The  learned  Judge  then  proceeds  to  trace, 
in  a  brief  but  comprehensive  manner,  the  his- 
tory of  prolMite  courts,  and  the  usual  8c<»p(? 
of  their  authority,  and  concludes:  "They 
were  not  in  England  considered,  originally, 
as  courts  of  record,  and  have  never,  in  ei- 
ther that  country  or  this,  been  made  courts 
of  general  Jurisdiction,  unless  the  attempt 
to  do  so  In  this  case  be  successful."  But  the 
court  nowhere  In  that  case  holds  that  the 
legislature  had  not  the  right  to  Impose  uiwn 
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probate  courts  adaitional  duties,  burdens, 
and  jurisdictions  which  did  not  infringe  in 
any  way  upon  the  grant  of  Judicial  authority 
given  to  the  other  courts  of  the  territory.  On 
the  contrary,  it  Is  expressly  stated:  "There 
may  be  cases  when  that  legislature,  confer- 
ring new  rights  or  new  remedies,  or  estab- 
lishing anomalous  rules  of  proceedings  with- 
in their  legislative  power,  may  direct  In 
what  court  they  shall  be  had.  Nor  are  we 
called  upon  to  deny  that  the  functions  and 
powers  of  the  probate  courts  may  be  more 
specifically  d^ued  by  territorial  statutes 
within  the  limit  of  the  general  idea  of  the 
nature  of  probate  courts,  <w  that  certain  du- 
ties not  strictly  of  that  character  may  be 
imposed  on  them  by  that  legislation."  This 
language  or  holding  Is  in  no  way  disapprov- 
ed of  in  the  subsequent  case  of  Maynard  v. 
HilL  In  fact,  in  this  latter  case  it  Is  not 
even  referred  to  as  being  opposed  to  the  po- 
sition there  taken.  The  supreme  court  of 
Utah,  when  passing  upon  this  question,  evi- 
dently had  this  case  of  Ferris  v.  Ulgley  be- 
fore it  when  considering  this  subject,  for  the 
opinion  In  Whitmore  v.  Hardin  says:  "It 
was  within  the  legislative  power  of  the  terri- 
tc»1al  legislature,  not  only  to  declare  what 
should  be  groimds  for  a  divorce,  but  to  name 
the  probate  courts  as  the  proper  courts  in 
which  proceedings  should  be  taken  to  pro- 
cure one.  The  right  of  these  to  exercise  this 
jurisdiction  is  not  denied  by  either  the  lan- 
guage or  reasoning  of  Ferils  v.  Hlgley,  20 
WaU.  375." 

Congress  as  late  as  July  30,  1886,  by  an  act 
of  tliat  date  contained  in  1  Supp.  Rev.  St. 
U.  S.  p.  503,  expressly  recognizes  this  doc- 
trine, that  the  granting  of  divorces  is  a  right- 
ful subject  of  legislation  for  territorial  leg- 
islatures; for  an  act  of  congress  that  day 
passed  recognizes  not  only  the  fact  that  ter- 
ritorial legislatures  possessed  the  right  to 
grant  divorces,  but  that  they  possessed  It 
to  an  extent  of  Its  most  vicious  exercise, — 
that  is,  to  grant  divorces  In  individual  cases; 
to  grant  them  by  a  local,  special,  or  individ- 
ual act,  such  as  had  been  done  In  the  May- 
nard Case.  The  first  part  of  the  first  section 
of  this  act  provides:  "That  the  legislatures 
of  the  territories  of  the  United  States,  now  or 
hereafter  to  be  organized,  shall  not  pass  lo- 
cal or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say:  granting  di- 
vorces. •  •  *"  This  is  a  statutory  prohibi- 
tion that  congress  would  undoubtedly  not  have 
passed  without  a  clear  understanding  that  the 
legislatures  of  the  territories  did  possess  the 
power  to  grant  divorces,  and  did  that  only 
to  prohibit  the  legislature  from  granting  them 
by  local  and  special  enactment,  leaving  still 
reposed  in  the  legislature  the  right  to  grant 
them  by  an  act  not  prohibited  by  this  stat- 
ute,—that  is,  by  a  general  and  uniform  law. 
It  is  worthy  of  note  tliat  the  case  of  May- 
nard V.  HUl  was  decided  by  the  supreme 
court  In  March,  1888,  less  than  two  years 
after  tbis  act  of  congress  referred  to  was 


passed,  and  that  this  legislative  construction 
by  the  supreme  lawmaking  power  of  the  land 
was  expressly  approved  by  the  supreme  ju- 
dicial tribunal  of  the  country  within  two  years 
after  It  was  made.  This  case  was  decided, 
and  the  judgment  which  the  supreme  com1: 
affirmed  was  filed  In  the  supreme  court  of 
Washington  territory,  at  the  July  term,  1884 
(see  5  Pac.  717),  and  was  no  doubt  pending 
In  the  supreme  court  of  the  United  States 
when  this  act  of  congress  of  July  30,  1886, 
was  passed;  and  it  would  not,  therefore,  be 
resorting  to  imagination  to  infer  that  con- 
gressional attention  was  called  to  the  matter 
by  this  very  case,  In  which  such  an  unnatural 
advantage  bad  been  taken  of  the  absent  wife 
by  the  husband. 

The  position  taken  by  a  majority  of  this 
court  is  that,  under  the  acts  of  the  legislature 
of  this  ten-ltory  of  1800,  the  probate  courts 
had  jurisdiction  to  grtint  divorces  by  proceed- 
ings had  under  section  4966  of  the  Statutes  of 
Oklahoma  of  1800,  but  that,  subsequent  to  Au- 
gust 14,  1893,  such  jurisdiction  has  not  ex- 
isted, because  this  jurisdiction,  so  given  to  the 
probate  courts,  was  repealed  by  the  provisions 
of  the  Civil  Code,  which  took  effect  that  day. 
The  decision  of  the  court  heretofore  rendered 
is  therefore  modified  In  accordance  with  these 
views,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  sustain  the  motion 
of  the  defendant  to  dismiss  the  action  unless 
proper  amendments  are  made  to  the  petition 
and  the  affidavit  within  a  reasonable  time. 
The  other  questions  raised  against  the  validi- 
ty of  the  orders  of  the  court  below  it  is  not 
necessary  for  us  now  to  examine,  as  our 
holding  is  a  reversal  of  all  of  the  final  deter- 
minations made  in  the  action  In  the  court  be- 
low. 

BURFORD  and  AIcATEE,  JJ.,  concur. 

DALE,  O.  J.  I  agree  with  the  conclusions 
arrived  at  in  this  opinion,  but  do  not  agree 
with  the  reasons  stated  for  them,  but  adhere 
to  the  decision  heretofore  rendered  by  this 
court  in  Irwin  v.  Ii-wln,  37  Pac.  548. 


(3  Okl.  395) 
BATTICE  V.  BATTICE. 
(Supreme  Court  of  Oklahoma.     July  27,  1895.) 
DlvoHCE — Probate  Courts — Jukisdiction. 
Since  August  14,  1893,  probate  courts  in 
this  territory  have  had  no  jnnsdiction  to  hear 
and  determine  divorce  proceedings. 
(Syllabus  by  the  Court) 

Appeal  from  probate  court,  Lincoln  county. 

Action  by  Walter  Bnttice  against  Rosa  Bat- 
tice  for  divorce.  There  was  a  judgment  for 
plaintifF,  and  defendant  appeals.     Reversed. 

L.  E.  Payne  and  H.  R.  Thurston,  for  appel- 
lant.   H.  G.  Stewart,  for  appellee. 

BIERER,  J.  On  the  17th  day  of  March, 
1894^  the  defendant  in  error  brought  bis  ac- 
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tlon  In  the  probate  court  of  Lincoln  county 
for  a  divorce  against  plaintiff  in  error,  and 
after  issues  were  made  In  tbe  case  a  trial 
was  bad  on  the  18tb  day  of  April,  1894,  and 
a  decree  of  divorce  was  granted  defendant  in 
error,  from  which  decree  plaintiff  In  error  ap- 
peals. Only  one  question  la  neceesary  for 
our  consideration,  and  that  la  as  to  the  juris- 
diction of  the  probate  court  In  such  cases. 
In  the  case  of  Irwin  t.  Irwin  (Okl.)  37  Pac. 
548,  and  in  the  (pinion  upon  the  rehearing  of 
that  case  (41  Pac.  369),  it  is  held  by  this  court 
that  In  this  territory,  since  August  14,  1893, 
the  probate  courts  have  no  Jurisdiction  to 
bear  and  determine  causes  for  divorce.  This 
action  having  been  brought  In  the  probate 
court  since  August  14,  1893,  the  court  below 
was  entirely  without  jurisdiction,  and  the 
Judgment  of  the  probate  court  Is  reversed, 
with  directions  to  dismiss  the  cause  of  the 
defendant  In  wror  ther&  All  the  Justices 
concurring. 


(3  Okl.  388) 

UHL  V,  IRWIN  et  aL 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

DiVOBOB— JCBISDICTION  0»  FROBATB  CoURT — 8C»- 
nOIENCT  OF  COMPLA-INT — InJONCTIOM^ 

CoLi/ATERAL  Attack— Alihont. 

1.  The  same  complaint  is  before  the  court 
in  this  case  which  was  before  the  court  for  con- 
sideration in  the  case  of  Irwin  v.  Irwin  (Okl.)  87 
Pac.  548,  and,  on  rehearing,  41  Pac.  369;  and  the 
condnsions'  there  reached  are  followed  in  this 
vase,  and  it  is  kM:  First,  that  on  January  14, 
1893,  probate  courts  had  jurisdiction  to  hear 
and  determine  actions  for  divorce;  second,  that 
the  complaint  for  a  divoTce  in  a  probate  court 
must  show  that  the  plaintiff  had  been  a  resident 
of  tile  territory  for  two  years,  and  of  the  coun- 
ty six  months,  next  preceding  the  date  of  the 
filing  of  the  complaint,  but,  if  the  complaint 
stated  that  the  plaintiff  had  been  a  resident  of 
the  territory  six  months,  and  was  then  a  resi- 
dent of  the  county,  the  plaintiff  might  amend 
her  complaint,  and  the  defect  in  the  complaint 
would  not  entirely  deprive  the  probate  court  of 
jurisdiction  of  the  cause;  third,  that  a  complaint 
for  divorce  which  charged  that  the  defendant 
had  been  guilty  of  cruel  and  inhuman  treat- 
ment towards  the  plaintiff,  and  alleged  facts 
showing  that  the  defendant  bad  slapped  the 
plaintiff,  and  had  violently  cursed  and  abused 
ner,  and  that  he  had  failed  and  refused  to  pro- 
vide for  plaintiff  and  her  children,  was  sufficient 
to  give  the  probate  court  jurisdiction  to  hear 
her  cause  for  divorce,  upon  the  statutory  ground 
of  extreme  cruelty. 

2.  It  Is  not  necessary  that  the  complaint  in 
divorce  proceedings  under  the  Code  of  1890 
should  allege  the  facts  entitling  plaintiff  to  a 
restraining  order,  or  pray  for  a  restraining  or- 
der against  the  defendant  to  prevent  the  dispo- 
sition of  his  property  in  fraud  of  the  plaintiff's 
rights;  but  those  facts  may  be  set  up  in  the 
affidavit  asking  this  auxiliary  relief,  without 
being  stated  In  the  complaint. 

3.  Where,  in  a  divorce  proceeding,  a  re- 
straining order  has  been  properly  granted,  com- 
manding the  defendant  not  to  dispose  of  his 
property  pending  the  action  for  divorce,  such 
order  is  operative  upon  all  persons  having  notice 
of  the  grouting  of  such  order,  although  the  order 
and  the  rttum  of  service  may  be  lost  or  re- 
moved  from  the  files  of  the  court. 

4.  A  restraining  order,  which  has  been 
granted  without  notice  to  the  defendant,  in  a  di- 
vorce proceeding,  is  not  void,  and  may  not  be  at- 


tacked conaterally,  upon  the  ground  that  the 
emergency  therefor  was  not  suffidently  shown. 
5.  While  the  decree  for  alimony  under  the 
statute  of  1890  should  have  been  made  for  a 
sum  of  money  in  gross,  and  not  for  specific 
property,  yet  such  a  decree  was  not  void  as 
against  the  collateral  attack  of  one  dalming 
a  chattel  mortgage  upon  the  property  which  was 
the  subject  of  the  decree,  and  which  chattel 
mortgage  had  been  taken  prior  to  the  decree  of 
divorce,  and  in  violation  of  the  restraining  or- 
der against  the  defendant's  making  a  dispod- 
tlon  or  his  property. 
(Syllabus  J>y  the  Court) 

Appeal  from  district  court,  Payne  county; 
before  Justice  Frank  Dale. 

Action  in  replevin  by  Qeorge  P.  Uhl  against 
Bllza  Jane  Irwin,  W.  B.  Williams,  and  Rob- 
ert A.  Lowery.  There  was  judgment  tor  de- 
fendants, and  plaintiff  appeals.   Affirmed. 

George  P.  UM,  in  pro.  per. 

BIERER,  J.  George  P.  Uhl,  the  plaintiff  In 
error,  brought  bis  action  in  replevin  in  the 
district  court  of  Payne  county,  on  the  26tl) 
day  of  February,  1893,  to  recover  six  head  of 
horses.  It  appears  that,  on  the  14th  day  of 
January,  1888,  Eliza  Jane  Irwin  brought  an 
action  for  divorce  In  the  probate  court 
against  her  husband  Elorenzo  (Lorenzo)  Ir- 
win. In  her  petition  she  also  prayed  for  a 
Judgment  for  alimony.  On  the  same  day, 
she  filed  in  the  probate  court  her  affidavit, 
setting  up,  among  other  things,  that  the  de- 
fendant was  threatening  to  convey  away  his 
pr<^erty,  for  the  purpose  of  preventing  her 
from  collecting  any  Judgment  for  alimony 
that  she  might  procure  in  said  action,  and 
asked  the  probate  court  for  an  order  restrain- 
ing the  defendant  In  tbat  action  from  dis- 
posing of  his  property,  which  order  vras  duly 
made  and  served  upon  the  defendant.  George 
P.  Uhl,  plaintiff  in  error,  was  employed  by 
the  defendant  In  this  divorce  proceeding  as 
his  counsel;  and,  on  February  14,  1893,  Lo- 
reuKo  Irwin  gave  to  Uhl  two  promissory 
notes,  one  In  the  sum  of  $25,  and  one  in  the 
sum  of  $100,  the  $100  note  being  for  a  fee 
In  the  divorce  case,  and  the  $2o  note  being 
for  certain  expenses  Incurred  by  Uhl  while 
representing  Irwin  in  the  divorce  case,  and, 
to  secure  the  payment  of  these  notes,  have  a 
chattel  mortgage  on  the  property  for  which 
Uhl  brought  this  suit  Upon  the  trial  of  the 
action  for  divorce,  a  decree  was  rendered  in 
favor  of  Eliza  Jane  Irwin  for  divorce,  and,  as 
alimony,  she  was  given  the  specific  personal 
property  in  controversy  here.  On  the  trial  in 
the  district  court,  judgment  was  rendered 
denying  Uhl  the  right  to  recover  possession 
of  this  property.  He  appeals  to  this  court, 
and  urges  several  objections  to  the  validity  of 
the  judgment  He  contends  that  the  order  of 
the  probate  court  of  January  14,  1893,  re- 
straining Loronzo  Irwin  from  disposing  of 
his  property,  was  void,  and  therefore  could, 
in  no  way,  prevent  Irwin  from  giving,  and 
the  plaintiff  from  taking,  this  chattel  mort- 
gage, be<«use  the  probate  court  had  no  Juris- 
diction to  entertain  the  divorce  proceeding  of 
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Eliza  Jane  Irwin  against  her  husband.  This 
contention  Is  based  upon  three  specific  objec- 
tions: First,  because  It  was  a  proceeding  for 
diToree,  and  the  probate  court  had  no  juris- 
diction to  entertain  such  a  proceeding;  sec- 
ond, because  the  pleadings  in  the  case  fall  to 
show  a  cause  of  action;  third,  because  the 
divorce  was  granted  upon  the  allegation  of 
cruel  and  Inhuman  treatment,  and  this  was 
not  a  ground  for  divorce  under  the  Oldahoma 
Etatute& 

This  contention  of  plaintiff  in  error  cannot 
be  sustained  upon  any  of  the  particular 
grounds  urged.  These  questions  have  all 
been  passed  upon  in  the  case  of  Irwin  t. 
Irwin  in  the  original  opinion  (37  Pac.  548), 
and  the  decision  in  that  case  on  rehearing 
Landed  down  at  this  term  of  the  court  (41 
Pac.  369).  The  pleadings  and  proceedings  in 
ttiat  case  were  the  same  to  which  the  plain- 
tiff In  error  again  urges  these  objections,  and 
it  is  imnecessarT'  to  enter  Into  a  further  dis- 
cussion of  them.  The  conclusioos  arrived  at 
In  that  case  are  followed  here. 

Plaintiff  in  error,  -  however,  insists  that, 
even  if  the  probate  court  may  have  bad  Juris- 
diction to  entertain  an  action  for  divorce,  and 
the  proceedings  In  the  case  of  Irwin  v.  Ir- 
win may  have  been  sufficient  to  give  the 
court  Jurisdiction  of  that  action  as  a  divorce 
proceeding,  the  restraining  order  made 
against  Lorenzo  Irwin  making  any  disposi- 
tion of  his  property  pending  the  divorce  pro- 
ceeding is  void,  because  no  facts  were  set  up 
in  the  complaint  for  divorce  which  would  au- 
thorize such  restraining  order,  and,  unless  the 
complaint  In  the  case  did  set  up  grounds  for 
the  Issuance  of  the  restraining  order,  it  could 
not  be  issued  upon  the  affidavit  of  the  plain- 
tiff in  the  case,  and  the  affidavit  which  was 
flled  could  only  be  used  in  support  of  the 
proi>er  allegations  made  In  the  complaint. 
Plaintiff  in  error  cites  numerous  Indiana  de- 
cisions upon-  this  question,  the  last  of  which 
is  Road  Co.  V.  Moss,  77  Ind.  138.  In  this 
case  It  is  held  that,  generally,  it  is  erroneous 
to  grant  a  temporary  lojunction  without  the 
complaint  having  a  prayer  for  this  relief; 
but  in  this  case  it  is  also  stated  that  there  is 
a  speclflc  exception  to  this  rule,  and  that  is 
where  the  defendant  threatens  or  is  about  to 
remove  or  dispose  of  his  property.  This  ex- 
ception is  specifically  provided  tor  in  the  In- 
diana statute  relating  to  injuncticm  proceed- 
ings. Xow,  the  divorce  procedure  under  the 
Indiana  statute  (our  statute  of  1890)  provides 
that:  "Pending  a  petition  for  divorce,  the 
court,  or  Judge  thereof  in  vacation,  shall 
make,  and  by  attachment  enforce  such  or- 
ders for  the  disposition  of  the  persons,  prop- 
erty and  children  of  the  parties  as  may  be 
deemed  right  and  proper.  •  •  •  Provided, 
that  such  orders  shall  be  made  under  the 
same  rules  and  regulations,  and  upon  such 
notice  as  restraining  orders  and  injuuctions 
are  granted  in  other  civil  actions,  except  that 
no  bond  shall  be  required  of  either  party." 
Section  4975.    Now,  If  a  restraining  order 


may  be  granted  In  an  ordinary  action  of  In- 
junction, when  It  is  shown  by  affidavit,  with 
no  mention  of  this  cause  for  relief  being  made 
or  prayed  for  in  the  complaint,  that  the  de- 
fendant is  threatening  to  or  is  about  to  dis- 
pose of  his  property  to  defeat  creditors,  the 
relief  l)eing  asked  tor  on  a  similar  ground  in 
a  divorce  case,  we  see  no  reason  why  the 
court  could  not  grant  it  upon  the  same  kind 
of  an  application  therefor.  Besides  this,  the 
power  given  by  this  divorce  procedure,  pend- 
ing the  action,  to  make  and  enforce  proper  or- 
dwa,  the  extent  of  which  power  Is  limited 
only  by  the  discretion  of  the 'court,  prcvperly 
exercised.  Is  most  comprehensive  in  its  terms, 
and  there  is  no  requirement  here  that  this 
relief  should  be  asked  for  in  the  complaint,— 
and,  in  fact,  it  would  seem  to  be  Intended, 
and  it  certainly  was  so  Intended,  that  it 
should  not  be  necessary  to  ask  the  relief  in 
the  complaint.  The  court  is  to  make  the  or- 
der pending  the  proceedings,  presumably  up- 
on some  showing  made  by  the  parties  that 
such  relief  ought  to  be  had.  It  should  only 
be  made  when  the  exigency  therefor  is  made 
apparent;  and  it  very  often  occurs  that  no 
necessity  for  such  an  ord»  is  made  to  appear 
at  the  time  the  complaint  or  petition  for  di- 
vorce Is  filed,  but  the  defendant  in  the  case 
afterwards  does  something  indicating  his  de- 
sire to  place  the  property  beyond  the  reach  of 
the  decree  for  alimony  which  may  be  made 
in  the  case.  It  certsdnly  would  be  unreason- 
able to  hold  that,  under  such  a  statute  as 
this.  It  would  become  necessary  for  a  party  to 
amend  bis  or  her  petition  in  order  to  entitle 
him  or  her  to  thi»  auxiliary  relief.  The  affi- 
davit Is  all  that  is  required  to  give  the  court 
Jurisdiction  to  make  the  order. 

Plaintiff  in  aror  also  contends  that  this  or- 
der restraining  Loreneo  Irwin  from  disposing 
of  his  property  could  not  prevent  him  from 
taking  this  chattel  mortgage,  because,  when 
he  procured  a  certified  copy  of  the  proceed- 
ings in  the  probate  court,  on  February  14, 
1893,  there  was  no  order  among  the  papers, 
and  nothing  to  show  that  the  order  hod  been 
served  upon  the  defendant  in  that  case. 
There  is  notlilhg  in  this  contention.  He  ad- 
mitted, on  his  own  cross-examination,  that  he 
knew  the  restraining  order  bad  been  made, 
and  the  evidence  clearly  shows  that  it  had 
been  personally  served  on  Lorenzo  Irwin,  by 
reading  the  same  to  him  and  delivering  blm  a 
copy  thereof,  before  the  chattel  mortgage 
was  given.  Its  temporary  removal  from  the 
files  could  be  no  Justification  or  excuse  for 
its  violation,  either  by  Irwin  himself  or  any 
other  person.  The  order  and  the  return  of 
service  being  lost.  It  was  proper  to  prove 
both  of  these  by  the  parol  evidence  of  the 
deputy  sheriff  who  served  the  order.  The 
fact,  also,  that  Lorenzo  Irwin  was  called  in 
the  divorce  proceedings  "Alonzo"  and  "Ma- 
renzo"  Irwin  could  not  affect  this  restraining 
order.  Mr.  Uhl  knew  that  the  pecson  referred 
to  was  Lorenzo  Irwtn.  The  action  had  been 
brought  by  Eliza  Jane  Irwin,  his  wife,  and 
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Lorenzo  Irwin's  father  had  employed  Mr. 
Uhl  to  appear  and  defend  him  In  this  very 
proceeding;  and  Mr.  UU  does  not  even  pre- 
tend that  he  did  not  know  at  the  time  of  the 
taking  of  the  chattel  mortgage  that  Lorenzo 
Irwin,  of  whom  he  took  the  chattel  mortgage, 
was  the  person  who  had  been  restrained  from 
making  a  disposition  of  his  property.  The 
court  could  not  permit  a  suspension  of  the 
operation  of  a  restraining  order  upon  such  a 
quibble  as  this.  Besides  this.  If  objection 
bad  been  made  to  the  order  on  this  account, 
the  defect  might  have  been  cured  by  amend- 
ment, and  such  a  mistake  could  not  in  any 
way  affect  the  validity  of  the  proceedings. 

Mr.  Uhl  further  objects  to  the  validity  of 
this  restraining  order,  because  it  was  granted 
without  notice.  We  might  concede  that,  up- 
on the  showing  made  for  a  restraining  order, 
it  should  not  have  been  granted  without  no- 
tice, and  that  the  probate  court  should  have 
required  notice  before  Issuing  the  order.  The 
statute,  however,  does  not  make  notice  a  pi"e- 
requislte  to  the  granting  of  a  restraining  or- 
der. The  statute  permitted  the  court  to  issue 
a  restraining  order  without  notice  upon  an 
emergency  being  shown,  and  if  the  emer- 
gency was  not  sufficiently  shown  to  entitle 
the  plaintiff  to  an  order  without  notice,  the 
question  should  have  been  raised  by  proper 
application  to  vacate  the  order.  There  being 
a  reason  shown  for  granting  the  order,  the 
question  as  to  whether  or  not  it  should  or 
should  not  have  been  granted  without  notice 
upon  the  emergency  shown  could  not  be 
ralKud  in  a  collateral  proceeding. 

Plaintiff  In  error  further  objects  to  the  va- 
lidity of  the  Judgment  against  him,  because 
the  decree  rendered  in  the  probate  court  in 
the  divorce  proceeding  grants  Eliza  J.  Irwin 
alimony  by  decreeing  her  speclQc  personal 
property.  The  decree  of  the  probate  court 
was  erroneous  In  this  respect  The  decree 
should  have  granted  alimony  In  a  gross  sum 
of  money,  and  not  in  specific  property.  Bice 
v.  Rice,  6  Ind.  100;  Green  v.  Green,  7  Ind. 
113.  In  both  of  these  cases  it  is  held  that  a 
decree  of  specific  property  for  alimony  is  er- 
roneous under  the  Indiana  divorce  law,  but 
in  neither  of  them  is  it  held  that  such  a  de- 
cree is  void;  nor  are  we  citetl  to  any  cases 
which  80  hold.  In  the  case  of  Rice  v.  Rice, 
supra,  the  supreme  court,  while  reversing  the 
case,  took  into  consideration  the  evidence  up- 
on which  the  court  below  had  decreed  to  the 
wife  one-third  of  the  defendant's  land,  and 
upon  that  evidence  ordered  the  court  below 
to  give  a  Judgment  for  alimony  to  the  wife 
in  a  gross  sum,  which  was  one-third  of  the 
value- of  the  land  and  the  money  Judgment 
which  the  court  below  had  made,  and  ordered 
that  this  Judgment  should  be  held  a  lien  upon 
defendant's  real  estate.  Although  the  decree 
of  the  probate  court  was  erroneous,  we  hardly 
think  that  It  was  void.  While,  had  tlie  de- 
fendant In  that  case  saved  the  proper  excep- 
tions, he  could  have  procured  a  reversal  of 
the  Judgment  on  that  question  on  appeal,  Mr. 


Uhl  cannot  attack  It  collaterally;  and  par- 
ticularly should  this  be  true  whm  be  is  at- 
tempting to  assert  a  prior  claim  to  the  prop- 
erty which  was  the  subject  of  this  decree  by 
a  chattel  mortgage  taken  in  violation  of  the 
restraining  order  of  the  court,  which  was  in 
full  force  and  effect  when  the  mortgage  w^as 
given.  The  Judgment  of  the  court  below  is 
affirmed,  with  costs.  All  the  Justices  con- 
curring, except  DALE,  J.,  not  sitting. 


(3  Okl.  68) 

RICHARDSON  v.  SIIRLBT. 

(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

Tbiai,  Br   Court — Findings  — Motios   to   Set 

Aside— Di!iCBETio:<  or  Trial  Court— Conflict 

OF   Laws  —  Chattel   Mortgaobs  —  Kbkbval — 

Validitt — Registration. 

1.  Under  the  Indiana  Code  of  Civil  Pro- 
cedure, in  force  at  the  time  of  the  trial  of  this 
cause,  when  a  jury  is  waived,  and  trial  by 
court,  and  the  court  required  to  make  findings 
of  fact  aud  conclusions  of  law,  a  motion  "that 
the  court  set  aside  the  findings  and  grant  a 
new  trial,  for  the  reason  that  each  of  said  find- 
ings are  contrary  to  law,"  raises  the  question 
whether  the  facts,  as  found,  are  supported  by 
the  evidence;  and,  the  evidence  not  having  been 
brought  up  with  the  record,  the  motiou  must  be 
overruled.  The  examiuation  of  the  evidence  re- 
quired by  the  motion  is  impossible.  The  pre- 
sumption is  that  the  trial  court  found  the  facts 
truly. 

2.  Chattel  mortgages  were  executed  in  Kan- 
sas upon  property  located,  and  by  persons  re- 
siding, there,  who  afterwards  removed  to  this 
territory,  bringing  the  property  with  them.  The 
law  is  that  the  rights  of  the  parties  to  such 
chattel-mortgage  contracts  are  to  be  determin- 
ed by  the  law  as  it  exists  in  the  state  or  coun- 
try where  they  were  made  and  are  to  be  per- 
formed. 

3.  The  Kansas  statute  here  being  construed, 
which  provides  that  every  mortgage  of  chattels 
shall  be  void  against  creditors  ojE  the  person 
making  the  same,  unless,  witliin  30  days  next 
preceding  the  expiration  of  one  year  from  the 
time  it  was  filed,  an  affidavit  exhibiting  the  in- 
terest of  the  mortcagee  be  made,  as  required  by 
the  statute,  to  preserve  the  rights  of  the  mort- 
gagee as  against  execution  creditors,  and  after 
the  lapse  of  one  year  from  the  time  of  filing, 
the  fact  that  such  oUidavit  has  been  made  must 
aflirmatively  appear  in  behalf  of  the  mortgagee; 
otherwise  the  conclusion  must  be  that  no  such 
affidavit  was  made. 

4.  The  statute  is  peremptory  that  the  mort- 
gage BO  filed  shall  be  void  as  against  the  cred- 
itors of  the  person  making  the  same,  unless 
the  renewal  affidavit  be  filed  as  provided  by  it; 
and,  in  case  of  a  failure  to  so  file  it,  the  mort- 
gage will  be  rendered  void  as  to  creditors,  not- 
withstanding the  refiling,  and  renewal  may  have 
been  rendered  impossible  by  the  removal  of  the 
mortgagors  from  the  state. 

').  The  statutes  of  Nebraska,  in  force  In  this 
territory  at  the  time,  declared  chattel  mortgages 
to  be  "absolutely  void  as  agaiust  a  creditor  of 
the  mortgagor,  unless  the  mortgage  or  a  true 
copy  thereof  shall  be  filed  in  the  office  of  county 
clerk  of  the  county  where  the  mortgagor  re- 
sides." Under  thic  statute,  in  the  absence  of 
the  filing  of  the  original  mortgage,  a  copy  of  it. 
properly  authenticated  as  a  "true  ropy,"  must  be 
placed  on  file  os  here  provided.  Such  authenti- 
cation, under  the  Statutes  of  1890,  in  force  at 
the  time,  must  have  been  "by  an  attestation 
made  by  the  keeper  of  the  same  that  the  sain« 
was  a  true  and  complete  copy  of  the  origi 
nal  in  his  custody,  and  the  seal  of  the  office  of 
said  keeper  thereto  annexed,  or  by  the  certificate 
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of  the  derk  and  the  sral  of  the  district  or  pro- 
bate ^urt  of  the  proper  county  where  the  keep- 
er resides,  that  such  attestation  is  made  bj  the 
proper  oiEcer."  And  a  certificate  made  by  the 
register  of  deeds  of  Oklahoma  county,  where 
an  instrument  was  filed,  which  "ptirported  to  be 
a  copy  of  such  chattel  mortgage,"  that  a  copy 
of  such  copy  was  "a  true  copy  of  the  original 
mortgage  on  file  in  ^his  office,  is  not  such  au- 
thentication, and  ib  plainly  erroneous  and  mis- 
leading. 

6.  In  order  to  bare  the  effect  of  notice  to 
creditors,  a  chattel  mortgage,  or  copy  of  It, 
must  be  such  as  is  by  the  statute  declared  to  be 
sufficient  and  effective  for  that  purpose,  and  the 
registry,  must  have  been  made  in  compliance 
with  the  law;  otherwise  the  registry  will  be 
treated  as  a  mere  nullity. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Canadian  cotinty. 

RepleTin  by  George  O.  Richardson  against 
Orvllle  Shelby.  There  was  a  judgment  for 
defendant  and  an  order  denying  a  new  trial. 
Plaintiff  brings  error.    Affirmed. 

Blake  &  Blake,  (or  plaintiff  la  error.  Hti- 
ger  Wilkinson  and  Green  &  Strang,  for  de- 
fendant in  error. 

McAXEE,  J.  The  plaintiff  below,  plaintiff 
in  error  here,  filed  bis  complaint  in  replevin 
In  the  district  court  (or  Canadian  county,  set- 
ting (ortb  tbat  he  was  the  owner,  and  le- 
gally entitled  to  the  possession,  o(  certain 
personal  iwoperty,  consisting  o(  one  Massll- 
lon  separator,  truck,  and  stacker,  and  other 
personal  property,  by  virtue  of  two  chattel 
mortgages,  and  a  release  from  the  mortgagor 
to  him  o(  all  Interest  and  rights  In  the  prop- 
erty. The  defendant  filed  his  general  de- 
murrer to  the  complaint,  which  was  over- 
ruled. The  defendant  thereupon  filed  his  an- 
swer, in  four  separate  counts,  to  which  the 
plaintiff  demurred.  The  fourth  paragraph 
of  the  answer  consisted  of  a  counterclaim. 
The  plaintifTs  demurrer  was  heard  by  the 
oourt,  and  sustained.  Thereupon,  the  de- 
fendant elected  to  stand  upon  the  first  three 
paragraphs  of  his  answer,  which  consisted 
of  general  denials,  expressed  In  various 
forms,  of  the  matter  contained  in  the  peti- 
tion. Trial  was  then  had  before  the  court, 
and,  at  the  request  of  the  defendant,  the 
court  made  separate  findings  of  fact  and  con- 
clusions of  law. 

It  vi-as  found  by  the  court  that,  on  the  15th 
day  of  November,  1889,  James  Ha(cr, pur- 
chased o(  George  O.  Richardson,  o(  St.  Jo- 
seph, Mo.,  the  property  mentioned  in  the 
complaint,  and  executed  to  the  said  George 
O.  Richardson  a  chattel  mortgage  on  said 
property,  and  that  the  chattel  mortgage  bore 
tbe  (ollowing  indorsement: 

"Territory  of  Oklahoma,  Oklahoma  County 
— ss. :  I,  B.  H.  Mansur,  recorder  of  Oklahoma 
county,  hereby  certl(y  that  the  (oregolng  is 
A  trae  copy  o(  the  original  mortgage  on  file 
in  this  ofiQlce.  Witness  my  hand  and  seal 
this  2d  o(  May,  1892.  R.  H.  Mansur,  Regis- 
ter o(  Deeds.    By  J.  C.  Williams,  D^uty." 

That,  on  the  2d  day  of  February,  1890, 
James  Hater  and  Alice  Hafer,  his  wife,  ex- 


ecuted a  ctiattel  mortgage  upon  the  said  prop- 
erty to  Ben  Hafer  of  Holton,  Kan.,  to  se- 
cure the  payment  of  two  certain  promissory 
notes,  eac^  dated  November  16,  1889,  end 
due,  respectively,  January  16,  1891,  and  Jan- 
nary  16,  1892,  which  mortgage  was  signed 
and  sealed  on  the  15th  day  of  February,  1890. 
This  mortgage  was  indorsed  as  follows: 

"Filed  on  the  10th  day  of  October,  1890. 
John  Martin,  County  Clerk,  Oklahoma  Coun- 
ty, Oklahoma  Territory." 

The  finding  further  states  that,  "at  the 
time  said  mortgages  were  filed  with  the  reg- 
ister of  deeds  of  Oklahoma  county,  said  prop- 
erty was  situated  In  Oklahoma  county,  Okla- 
homa territory,  and  the  mortgagees  were 
residents  cf  said  county";  that,  on  the  7th 
day  of  December,  1891,  In  the  probate  court 
of  Oklahoma  county.  In  the  case  of  Ford  and 
Reed,  Plaintiffs  y.  James  Hafer,  Def^idant, 
the  plaintiffs  recovered  a  Judgment  against  the 
said  defendant  In  the  sum  of  $365.25,  and 
tbat  on  the  11th  day  o(  January,  1892,  ex- 
ecution was  duly  Issued  on  said  judgmenb  to 
the  sheriff  o(  Canadian  county,  Okl.  T.,  and 
was  delivered  to  the  said  sheriff  on  the  same 
day,  and  was,  on  the  27th  day  of  January, 
1892,  by  the  said  sheriff,  levied  upon  the 
property  described  in  the  complaint.  In  Ca- 
nadian county;  that,  at  the  time  the  execu- 
tion was  issued,  James  Hafer  was  residing 
In  Canadian  county,  and  the  property  In  con- 
troversy was  in  Canadian  county;  that  the 
chattel  mortgage  executed  by  James  Hafer 
to  Benjamin  Hafer  was  transferred  and  as- 
signed to  George  O.  Richardson,  for  a  valu- 
able consideration,  prior  to  the  10th  day  of 
August,  1892,  and  that  there  was  due  to  snld 
George  O.  Richardson  from  said  James  Ha- 
fer upon  said  notes  and  mortgages'  the 'sum 
of  ^1,000.  Thereafter,  on  the  11th  day  of 
March,  1892,  James  Hafer  delivered  to 
George  O.  Richardson  a  written  instrument, 
by  which,  In  consideration  of  one  dollar,  he 
agreed  to  "release"  to  George  O.  Richardson 
all  of  his  right  and  interest  in  the  property 
desci-Ibed  in  the  mortgage  of  November  16. 
1889,  and  granted  to  him  the  right  to  take 
the  property  out  o(  the  territory  and  sell 
it  Richardson  accepted  the  relinquishment 
thus  executed  to  him  by  Ha(er  on  the  11th 
day  of  March,  1892,  and  upon  that  day 
agreed  to  accept  the  property  in  full  payment 
of  the  Indebtedness  to  him,  and  to  relca,8e 
the  notes  and  mortgage.  Upon  attempting  to 
take  possession  of  the  property.  Immediately 
after  the  execution  and  delivery  of  the  last- 
named  paper,  Richardson  found  it  in  posses- 
sion of  the  defendant  In  error,  who  claimed 
It  under  an  execution  issued  from  the  pro- 
bate court  of  Oklahoma  county  on  the  Judg- 
ment In  favor  of  Ford  and  Reed.  The  find- 
ings state  that  George  O.  Richardson  has 
obtained  possession  of  said  property,  and  sold 
the  same,  and  appropriated  the  proceeds 
tliereof;  that  the  instrument  filed  for  record 
in  the  register's  and  clerk's  offices  of  Okla- 
homa county  were  not  the  original  mortgages 
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executed  by  Hafer,  but  were  what  pmported 
to  be  "(x^les  of  said  Instrument"  It  was 
also  found  by  the  court  that,  at  the  time  tbe 
mortgages  were  executed,  the  mortgagors  re- 
sided In  the  state  of  Kansas,  and  that  the 
inroperty  mortgaged  was  also  In  that  state. 
The  court  found,  as  conclusions  of  law,  that 
"(1)  The  lien  of  the  execution  In  the  bands  uf 
Shelby,  as  sheriff.  In  favor  of  Ford  and  Reed, 
against  Hafer,  for  the  sum  of  two  hundred 
and  slxty-flve  dollars  ($265.00)  and  costs,  tax- 
ed at  the  sum  of  forty  dollars  and  twenty-flve 
cents  ($40.25),  and  Interest  thereon,  Is  para- 
mount and  superior  to  the  Uen  of  the  mcwt- 
gages  held  by  the  plaintiff,  George  O.  Rich- 
ardson. (2)  That  at  the  time  of  bringing  this 
action,  the  plalntlfCs  were  not  entitled  to  the 
possession  of  the  property  mentioned  in  the 
mortgage,  tmtil  they  had  satisfied  the  lien  of 
the  execution  in  favor  of  Ford  and  Reed,  then 
in  the  hands  of  Shelby,  sheriff.  (3)  That  the 
defoidant  is  entitled  to  a  return  of  tlie  prop- 
erty, or,  in  lieu  thereof,  payment  of  a  sufficient 
sum  of  money  to  satisfy  said  execution,  costs, 
and  Interest  In  favor  of  Reed  and  Ford,"— "to 
which  conclusions,  and  each  of  them,  the 
plaintiff  at  the  time  excepted."  Thereupon, 
the  plaintiff  moved  the  court  to  "set  aside 
the  findings  and  grant  a  new  trial  herein,  for 
the  reason  that  each  of  said  findings  is  con- 
trary to  law."  Judgment  was  entered  up 
in  accordance  with  the  conclusions  of  law,  to 
all  of  which  Judgment  the  plaintiff  excepted. 
Motion  for  a  new  trial  was  made  by  the 
plaintiff,  and  overruled,  to  which  the  plain- 
tiff also  excepted. 

Plaintiff  made  assignment  of  error,  as  fol- 
lows: "(1)  That  the  district  court  erred  in 
overruling  the  demurrer  to  the  answer  of 
defendant,  filed  on  the  4th  day  of  April,  1893. 
(2)  That  the  said  court  erred  in  overruling 
plalntifTs  motion  for  a  new  triaL  (3)  The 
said  coturt  erred  in  Its  cooclusions  of  law. 
(4)  The  court  erred  in  rendering  Judgment 
for  the  defendant  that,  upon  failure  of  plain- 
tiff to  return  the  cliattels  therein  described, 
defendant  recover  of  the  plaintiff  the  sum  of 
three  hundred  and  five  dollars,  with  inter- 
est at  the  rate  of  7  per  cent,  per  annum 
from  the  7th  day  of  December,  1891." 

Upon  tlie  first  assignment  of  error,  the  rec- 
ord does  not  show  tliat  the  court  overruled 
the  demurrer  to  the  answer  of  defendant 
filed  on  the  4tb  day  of  April,  1893.  The 
statement  made  in  the  reccard  is  that:  "Plain- 
tiff and  defendant  argued  the  demurrer  to 
the  answer  and  cross  complaint  herein,  and 
the  court  sustains  said  demurrer,  and  the  de- 
fendant exeats."  No  statement  of  any  Iclnd 
appears  in  the  record  from  which  it  can  be 
Inferred  that  plaintiff's  demurrer  was  over- 
ruled. 

The  relief  sought  for  under  the  second  as- 
signment of  error  is  that  the  court  refused  to 
"set  aside  the  findings,  aud  grant  a  new  trial 
herein,  for  the  reason  that  each  of  said  find- 
ings is  contrary  to  law."  This  case  was 
tried  under  the  Oldahoma  Statutes  of  1880, 


including  the  Indiana  Code  of  Civil  Proce- 
dure, and  under  which  the  rules  of  interpre- 
tation and  construction  adopted  by  the  su- 
preme court  of  Indiana  were,  at  the  time,  in 
force  here.  The  motion  for  a  new  trial, 
made  in  this  form,  is  the  remedy,  when  it 
1b  sought  by  the  assignment  of  error  to  con- 
test the  question  whether  tlie  facts  as  found 
by  the  court  are  supported  by  the  evidence.  ' 
The  evidence  produced  at  the  trial  of  this 
case  Is  not  furnished  in  the  case.  The  as- 
signment of  error  has  been  made  upon  the 
record,  unacc(Hnpanied  by  evidence,  other 
than  tiiat  which  Is  contained  In  the  findings 
at  fact  made  by  the  court  itself.  It  would 
not,  therefore,  be  possible  to  make  the  In- 
vestigation required  by  the  motion;  and  it 
will  be  presumed,  in  the  absence  of  the  tes- 
timony, that  the  findings  made  by  the  trial 
court,  80  far  as  they  were  made  by  it,  were 
within  the  issues,  and,  relative  to  them,  were 
full  and  correct.  There  is  no  ground  for  re- 
lief under  this  assignment  of  error,  unless 
pertinent  and  material  facts  were  proven  at 
the  trial,  and  that  the  court  did  not  find 
upon  them.  No  omission  of  testimony  is  ap- 
parent oa  the  record,  nor  has  any  been  point- 
ed out  in  argument,  which  can  possibly  be 
material,  and  upon  which  the  plaintiff  in 
error  would  be  entitled  to  a  reversal  of  the- 
Judgment  of  the  cause,  or  a  venire  de  novo. 
Graham  v.  State,  66  Ind.  3SG;  Martin  v. 
Cauble,  72  Ind.  67;  Vannoy  v.  Duprez,  72 
Ind.  26;  Stropes  v.  Board,  72  Ind.  43;  Ex 
parte  Walls,  73  Ind.  110. 

By  the  third  assignment  of  error  it  Is  de- 
clared that  the  court  erred  In  its  conclusions 
of  law.  Assuming,  for  the. present,  that  tho 
mortgagee  under  which  the  plaintiff  claims 
the  property  in  controversy  were  entitled  to 
record,  so  as  to  constitute  notice  of  the  lien 
described  in  them,  it  is  found  by  the  court 
tliat  "at  the  time  the  mortgages  were  exe- 
cuted the  mortgagors  resided  in  the  state  of 
Kansas,  and  that  the  mortgaged  property 
was  also  in  that  state."  It  is  contended  by 
plaintiff  in  error,  upon  this  finding  of  fact, 
that,  inasmuch  as  the  Hafers  moved  the- 
mortgaged  property  to  Oklahoma  county,  and 
there  established  their  residence,  the  validity 
of  the  mortgages,  as  to  execution  creditms, 
Is  controlled  entirely  by  the  laws  of  Okla- 
homa In  force  at  the  time  the  mortgages 
were  filed  in  the  oBice  of  the  clerk  of  Okla- 
homa county.  We  do  not  find  that  this  con- 
tention should  be  supported.  The  law  is 
tliat  the  rights  of  the  parties  to  a  contract 
are  to  lie  determined  by  the  law  as  It  exists 
in  the  state  or  country  where  the  contract  is 
to  be  performed.  The  mortgagor  having  re- 
sided in  the  state  of  Kansas,  and  the  prop- 
erty mortgaged  being  there  at  the  time,  it  is 
evident  that  the  contracts  were  made  with 
reference  to  the  laws  of  that  state;  and  those 
laws  will  therefore  be  applied  to  them  here, 
and  will  determine  their  validity  or  Invalid- 
ity, and  receive  the  same  interpretation  and 
constructioa  which  they  would  receive  lu  the- 
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courts  of  Kaneas..  Martin  y.  Hill,  12  Barb. 
637;  Tyler  v.  Strang,  21  Barb.  198;  Lang- 
w«^  V.  LitUe,  12  Gush.  109;  Arnold  v.  Pot- 
ter, 22  Icwa,  194:  Smith  v.  McLean,  24  Iowa, 
322;  Edgerly  ▼.  Busb,  81  N.  Y.  199;  Iron 
Works  V.  Warren,  76Ind.  512;  Feurt  t.  Row- 
tO,  62  Mo.  524;  Eanaga  t.  Taylor,  7  Ohio 
St.  134;  Jeter  v.  FeUowes,  82  Fa.  St  465; 
Jones,  Ghat.  Mortg.  f  249. 

It  is  provided  by  tbe  statutes  of  the  state 
of  Kansas  In  force  at  tbe  time  of  the  execu- 
tion of  these  mortgages  that: 

"Par.  390!i.  Every  mortgage  or  conveyance 
Intended  to  <q>erate  as  a  mortgage  of  per- 
sonal property  which  shall  not  be  accompan- 
ied by  an  immediate  delivery  and  be  follow- 
ed by  an  actual  and  continued  change  of  the 
posseeelcm  of  the  things  mortgaged  shall  be 
absolutely  void  as  against  the  creditors  of 
the  mortgagor  and  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  unless 
the  mortgage  or  a  true  copy  thereof  shall  be 
forthwith  deposited  In  the  office  of  the  regis- 
ter of  deeds  in  the  county  where  the  property 
sbaU  be  then  situated,  or,  if  the  mortgagor  be 
a  resident  of  this  state,  then  tbe  county  of 
which  he  shall  at  the  time  be  a  resident. 

"Par.  3901.  'Endorsed  and  Filed:'  Upon 
the  receipt  of  any  such  instrument  the  regis- 
ter shall  endorse  on  the  back  thereof  the 
time  of  receiving  it  and  shall  file  the  same  in 
his  office  to  be  kept  there  for  the  inspection 
of  all  persons  interested. 

"Par  3905.  'Void  One  Year  After:'  Kvery 
mortgage  so  filed  shall  be  void  as  against 
the  creditors  of  the  person  making  the  same 
or  against  subsequent  purchasers  or  mort- 
gagees in  good  faith  after  the  expiration  of 
one  year  after  the  filing  tha'eof,  unless,  with- 
in thirty  days  next  preceding  the  expiration 
of  the  term  of  one  year  from  such  filing,  and 
each  year  thereafter,  the  mortgagee,  his  at- 
torney or  agent,  shall  make  an  affidavit  ex- 
hibiting the  interest  of  such  mortgagee  in  the 
property  at  the  time  last  aforesaid  claim- 
ed by  virtue  of  such  mortgage,  and  if  such 
mortgage  is  to  secure  the  payment  of  money, 
the  amount  yet  due  and  unpaid.  Such  affi- 
davit shall  be  attached  and  filed  with  the  in- 
strumoit  or  copy  on  ffie  to  which  it  relates." 

The  first  of  the  mortgagee  was  executed  on 
the  15th  day  of  November,  1889,  and  the  sec- 
ond upon  the  12th  day  of  February,  1890, 
and  upon  the  former  the  entry  is  made: 

"Territory  of  Oklahoma,  Oklahoma  county 
—88.:  I,  R.  H.  Mansur,  recorder  of  Oklahoma 
county,  hereby  certify  that  the  foregoing  is  a 
true  copy  of  tbe  original  mortgage  on  file  in 
this  office.  Witness  my  band  and  seal  this 
2d  day  of  May,  1802." 

Upon  the  latter  appears  the  indorsement: 

"Filed  this  10th  day  of  October,  1890.  John 
Martin,  County  Clerk,  Oklahoma  County, 
Oklahoma  Twritory." 

There  is  no  indorsement  upon  either  of 
them  by  which  it  may  appear  that  the  "mort- 
gage or  a  true  copy  thereof"  was  ever  "de- 
posited in  the  office  of  register  of  deeds  In 


the  county  where  the  property  was  ttien  sit- 
uated, or  of  tlte  county  of  which  tbe  mort- 
gagor was  at  the  time  a  resident"  Nor  is 
any  finding  made  in  tbe  record  tliat  any  such 
deposit  was  ever  made,  as  against  the  credit- 
ors of  the  mortgagors,  dealing  with  the  cred- 
itor in  good  faith.  These  mortgagies  were 
therefore  absolutely  void  as  against  credit- 
ors. There  Is  no  statement  contained  in  tbe 
findings  of  the  court  whereby  it  can  be  ascer- 
tained at  what  time  the  first  of  these  two 
mortgages  was  filed  in  the  office  of  register 
of  deeds  of  Oklahoma  county.  Tbe  Kansas 
statute,  which  is  cited,  declares  that  every 
mortgage  of  chattels,  even  if  so  filed,  "shall 
be  void  as  against  the  creditors  of  the  person 
making  the  same,  unless  within  thirty  days 
next  preceding  the  expiration  of  the  term  of 
one  year  from  such  filing,  and  each  year 
thereafter,  the  mortgagee,  his  attorney  w 
agent  shall  make  an  affidavit  exhibiting  tbe 
interest  of  the  mortgagee,"  etc.  The  record 
does  not  show  that  any  such  affidavit  was 
'filed,  ^ter  tbe  expiration  of  a  year,  the 
mortgage  will  be  void  as  against  the  credit- 
ors, unless  the  renewal  affidavit  is  filed  as 
provided  by  the  statutes;  and,  the  year  hav- 
ing elapsed  from  the  time  of  its  execution,  it 
must  affirmatively  appear,  in  behalf  of  the 
mortgagee,  that  the  renewal  affidavit  was 
made  as  required.  No  such  showing  appears 
In  the  findings  of  fact  and  the  conclusion 
must  be  that  no  such  affidavit  was  mode, 
and  that  the  mortgages  are  void,  as  against 
creditors,  under  the  law  of  that  state,  which 
determines  thdr  validity  and  effect  Swig- 
get  V.  Dodson,  38  Kan.  713, 17  Pac.  504;  New- 
ell V.  Warren.  44  N.  T.  244;  Seaman  v.  Ea- 
ger, 16  Ohio  St  219;  Day  v.  Munson,  14 
OUo  St  488;  Briggs  v.  Mette,  42  Mich.  12, 
3  N.  W.  231. 

Nor  does  the  fact  of  the  removal  of  the 
mortgagor  from  the  state  make  any  differ- 
ence. The  statute  is  peremptory  that,  the 
mortgage  so  filed  shall  be  void,  as  against 
the  creditors  of  tbe  person  making  the  same, 
unless  the  renewal  affidavit  be  filed,  as  pro- 
vided by  it;'  and,  in  tbe  case  of  the  failure 
to  so  file  It,  tbe  mortgages  will  be  rendered 
void  as  to  such  creditors,  notwithstanding 
the  reffiing  and  renewal  may  have  been  ren- 
dered impossible  by  the  removal  of  the  mort- 
gages from  the  state.  Dillingham  v.  Bott,  37 
N.  Y.  198.  But  the  statute  of  the  state  of 
Nebraska  upon  chattel  mortgages  was  in 
force  at  the  time  as  a  part  of  tbe  statutes  of 
Oklahoma,  which  required  that  a  chattel 
mortgage  should  be  "absolutely  void  as 
against  a  creditor  of  tbe  mortgagor,  unless 
the  mortgage  or  a  true  copy  thereof  shaU  be 
ffied  in  tbe  office  of  county  clerk  of  the 
county  where  the  mortgagor  executing  the 
same  resides."  The  court  makes  no  such 
finding  of  fact.  Indeed,  it  could  not  do  so. 
While  upon  the. first  mortgage  the  certificate 
of  "R.  H.  Mansur,  Recorder  of  Oklahoma 
County,"  appears,  certifying  that  "the  fore- 
going is  a  true  copy  of  tbe  original  mortgage 
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on  file  in  this  office,"  that  Is  not  a  proper  au- 
thentication. Authentication  must  come  from 
the  county  and  from  the  office  (being  the 
proper  office)  In  the  state  of  Kansas  where 
the  mortgage  was  originaily,  if  ever,  recoi-d- 
ed.  It  was  provided  by  section  11,  art.  15, 
"Written  Evidence,"  of  the  Code  of  Civil  Pro- 
cedure of  1890  (page  831),  under  which  the 
case  was  tried  below,  that:  "Exemplifica- 
tions or  copies  of  records,  and  records  of 
deeds  and  other  instruments,  •  •  •  shall 
be  proved  or  admitted  as  legal  evidence  In 
any  court  •  ♦  ♦  in  tills  territory,  by  the 
attestation  of  tlie  said  records,  •  •  ♦ 
deeds  or  other  Instruments,  •  •  •  that  the 
same  are  true  and  comj^ete  copi^  of  the  rec- 
ords, •  •  •  instruments,  or  books,  or  parts 
thereof  in  his  custody,  and  the  seal  of  office 
of  said  keeper  thereto  annexed,  if  there  be  a 
seal,  and  If  th^«  be  no  seal,  there  shall  be 
attached  to  such  attestation,  the  certificate  of 
the  clerk,  and  the  seal  of  the  district  or  pro- 
bate court  of  the  proper  county  where  the 
keeper  resides,  that  such  attestation  is  made 
by  the  proper  officer."  No  siich  exempliflca- 
tion  appears  in  the  record  or  among  the  find- 
ings of  fact;  and  the  court,  therefore,  prop- 
erly found,  not  that  the  mortgages  were  the 
original  mortgages,  or  were  "true  copies,"  as 
would  have  been  requisite  to  their  validity 
or  effect  under  the  statute  of  Nebraska  then 
In  force,  but  that  the  Instruments  filed  for  rec- 
ord in  the  register  of  deeds  and  clerk's  office 
of  Oklahoma  county  were  what  "purported  to 
be  copies  of  said  Instruments."  In  order  to 
have  had  the  effect  of  giving  notice,  the 
mortgages  must  be  such  as  are  authorized  to 
be  recorded,  and  the  registry  must  have  been 
In  compliance  with  the  law,  otherwise  the 
registry  will  be  treated  as  a  mere  nullity. 
Astor  V.  Wells,  4  Wheat  466;  Brown  v.  Gli^ 
ard,  1  Bin.  40;  Frost  v.  Beekman,  1  Johns. 
"  Ch.  300;  1  Story,  Eq.  Jur.  §§  403,  404;  Bul- 
lard  V.  Hinckley,  5  Me.  272.  It  is  not  claim- 
ed that  the  mortgages  under  and  by  virtue 
of  which  the  property  is  claimed  by  plaintiff 
were  the  originals,  and  It  cannot  be  claimed 
that  they  were  properly  authenticated  as 
"true"  copies,  entitled  to  be  recorded  and  to 
have  the  force  of  a  notice  to  the  world  of  the 
lien.  The  instruments  were  of  no  force  or 
effect  as  mortgages  or  liens  upon  the  prop- 
erty; and  the  conclusion  of  law  by  the  court 
that  the  lien  of  the  execution  was  para- 
mount, and  that  the  mortgages  were  void  as 
against  the  lien  of  the  executicni  herein,  and 
that  the  defendant  was  entitled  to  the  return 
of  the  property,  was  correct  The  Judgment 
of  the  court  below  is  affirmed. 


(3  Okl.  301) 

McMBACHAN  v.  CHRIS'JT. 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

Appbal— Record — Bill  of  Exceptions  — Case 
Made— Tbajjscbipt. 
Under  the  Code  of  1893,  a  motion  to  dis- 
miss an  appeal  from  the  probate  court  to  the  dis- 


trict court,  and  a  motion  for  a  new  trial,  and  the 
evidence  taken  on  the  trial  in  the  district  court, 
and  the  exceptions  made  to  the  various  mlinc;s 
of  the  district  court  upon  these  matters,  are  not 
a  part  of  the  record  without  a  case  ujuile  or  bill 
of  exceptions,  and  a  transcript  of  the  record  of 
the  district  court  presents  no  questions  in  this 
court  for  a  review  of  the  actions  of  the  district 
court  in  its  ruUngs  upon  such  motions. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Kingfisher  coun- 
ty; before  Justice  John  H.  Burford.  •  ' 

Action  by  T.  P.  Christy  against  T.  F.  Mc- 
Meachan.  There  was  a  judgment  for  plain- 
tiff on  appeal  to  the  district  court  and  or- 
ders denying  a  previous  motion  to  dismiss  the 
appeal,  and  a  subsequent  motion  for  new  tri- 
al, and  defendant  brings  error.   Affirmed. 

Hobbs  &  Kane,  for  plaintiff  in  error.  T.  O. 
Cutllp,  for  defendant  in  error. 

BIERER,  J.    To  the  petition  in  error  in 
this  case  is  attached  a  transcript  of  the  rec- 
ord of  the  court  below,  duly  certified  by  the 
clerk  of  the  district  court.    The  errors  as- 
signed In  the  petition  are  to  matters  which  oc- 
curred upon  the  trial,  and  to  the  overruling  of 
the  motion  of  plaintiff  in  «Tor'for  a  new  trial, 
and  to  the  overruling  of  the  motion  of  plain- 
tiff In  error,  made  in  the  district  court  to 
dismiss  the  appeal  taken  to  tliat  court  from 
the   judgment    of    the    probate    court.     This 
transcript  purports  to  contain  all  of  the  origi- 
nal pleadings  flied  In  the  probate  court,  and 
which  were  used  upon  the  trial  In  the  dis- 
trict court;  the  motion  made  by  plaintiff  in 
error  In  the  district  court  to  dismiss  the  ap- 
peal taken  by  defendant  in  error  from  the 
probate  to  the  dlsti'ict  court;  the  evidence  of- 
fered in  the  case,  with  the  rulings  thereon; 
the  verdict  of  the  jury;   the  motion  for  a  new 
trial;   the  judgment  of  the  court  overruling 
the  same,  with  the  exceptions  thereto;  and  a 
statement  that  90  days'  time  was  given  de- 
fendant below,  plaintiff  in  error  here,  to  pre- 
pare a  bill  of  exceptions.    There  Is,  howevei-, 
no  certificate  showing  that  the  judge  of  the 
district  court  ever  signed  the  record  as  a  bill 
of  exceptions,  or  settled  it  as  a  case  made. 
Tliere  Is  nothing  attached  to  this  record  but 
the   certificate   of  the   clerk  of  the  district 
court     This  being  the  case,  there  is  nothing 
presented  to  this  court  for  review.    None  of 
the  errors  assigned  arise  upon  the  transcript 
of  the  record.     The  particular  matter  urged 
in  this  court  by  plaintiff  in  error,  and  opposed 
by  defendant  In  error.  Is  upon  the  action  of  tbe 
court  below  In  overruling  plaintiff  in  error's 
motion  to  dismiss  the  appeal  from  the  probate 
court.    This  matter,  however,  cannot  be  re- 
viewed upon  the  record  before  us,  for  audi  a 
motion,  without  a  bill  of  exceptions  or  case 
made,  is  not  a  part  of  the  record  which  can 
be  brought  to  this  court  by  a  transcript    This 
case  was  brought  under  the  Code  of  1S90,  but 
was  tried  after  the  taking  effect  of  the  Code 
of  1893,  and  by  the  latter  Code  its  provisions 
were  to  apply  after  judgment.     Section  4633, 
Code  1893.     Sections  430C  and  4307  of  the 
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Code  of  1883  require  the  clerk  to  make  a  com- 
plete record  of  every  cause  as  soon  as  It  Is 
ilually  detennlaed,  and  provides  for  the  sign- 
ing thereof  by  the  Judge  of  the  court  Section 
4308  of  the  same  Ciode  provides:  "The  rec- 
ord shall  be  made  up  from  the  petition,  the 
process,  return,  the  pleadings  subsequent 
thereto,  reports,  verdicts,  orders.  Judgments, 
and  all  material  acts  and  proceedings  of  the 
court.  •  •  •"  Section  3964  of  the  same 
Code  proTidee:  "The  mly  pleadings  allowed 
are:  First,  the  petition  by  the  plalntlfT.  Sec- 
ond, the  answer  or  demurrer  by  the  defend- 
ant Third,  the  demurrer  or  reply  by  the 
plaintiff.  Fourth,  the  demurrer  by  the  de- 
fendant to  the  reply  of  the  plaintiff."  From 
these  sections  It  will  be  perceived  that  a  mo- 
tion to  dismiss  an  appeal,  a  motion  for  a  new 
trial,  the  evidence  used  on  the  trial,  and  the 
mllagB  of  the  court  and  exceptions  thereto  are 
sot  a  part  of  the  record.  Other  portions  of 
the  Code  provide  for  bringing  into  the  record 
by  case  made  all  such  matters  which  are  not 
otherwise  a  part  of  the  record,  and  further 
provide  for  the  bringing  of  the  cause  to  this 
court  upon  a  transcript  or  on  a  case  made.  Up- 
on a  transcript  of  the  record  no  questions  can 
be  considered  except  those  which  appear  fnxn 
a  consideration  of  the  record  as  made  in  the 
court  below,  and  the  errors  assigned  not  be- 
ing presented  upon  the  transcript  and  no  bill 
of  exceptions  or  case  made  having  ever  been 
filed  In  the  court  below,  nothing  is  presented 
for  our  consideration  in  this  case,  and  the 
Judgment  below  is  affirmed,  with  costs  against 
plaintiff  In  error.  AH  the  Justices  concurring, 
except  BURFOBD,  J.,  not  sitting. 


(3  Okl.  U4) 

IRWIN  V.  mWIN. 

(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

JuKT— Cballknob  for  CaD3B — OROUNCa. 

Under  the  statute  of  1890  it  was  not  a 

ground  for  a  challenge  for  cause  to  a  juror  that 

he  had  already  served  as  talesman  upon  the 

trial  of  a  cause  during  the  same  term  of  court. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Payne  county;  be- 
fore Justice  Dala 

Replevin  by  Nelson  Irwin  against  Eliza 
Jane  Irwin.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  error.   Affirmed. 

George  P.  Ubl,  for  plaintiff  In  error. 

BIERER,  J.  '  Error  is  assigned  because  the 
court  below  overruled  the  plaintiff  in  error's 
challenges  for  cause  preferred  to  the  three 
Jurors  Ed.  Strange,  0.  E.  Merman,  and  John 
Barnes.  The  record  shows  that  these  Jurors 
were  called  by-  the  sheriff  as  talesmen,  and 
that  upon  their  examination  they  answered 
that  they  had  already  served  as  talesmen  up- 
on the  trial  of  a  cause  at  the  same  term  of 
the  court  at  which  this  action  was  tried.  The 
court  overruled  the  cliallenges  to  these  Jurors, 
lod  It  la  claimed  by  plaintiff  in  error  that 


this  action  was  erroneooa,  because  section  4160 
of  the  Laws  of  1893  make*  It  a  good  cause 
for  a  challenge  to  a  Juror  that  he  has  "served 
once  already  on  a  Jury  as  a  talesman  on  the 
trial  of  any  cause,  in  the  same  court,  during 
the  term."  The  objection  to  the  Jarora  would 
have  been  good  If  the  cause  had  been  tried 
under  the  1893  Code,  but  this  action  was 
brought  on  the  22d  day  of  Febmary,  1893, 
and  therefore  was  pr<^erly  tried  under  the 
statute  of  1890,  and  that  statute  does  not  give 
a  cliallenge  for  cause  on  account  of  a  Juror 
having  already  served  as  talesman  on  the 
trial  of  a  cause  during  the  same  term  of  court. 
The  challenge  was,  therefore,  properly  over- 
mled.  The  plaintiff  in  error  makes.  In  a  gen- 
eral way,  several  other  objections  to  the  trial 
In  the  court  below,  such  as  the  excluding  of 
proper  evidence,  the  admitting  of  improper 
evidence,  and  that  plaintiff  in  error  was  not 
allowed  to  prove  all  the  facts  of  his  case,  and 
that  the  instructions  were  misleading.  These 
matters  are  not  specifically  pointed  ODt,  ex- 
cepting to  suggest  that  they  appear  on  vari- 
ous pages  of  the  record,  given  by  number. 
We  have  examined  the  entire  record,  and  do 
not  observe  any  error  of  the  court  below  in 
the  respects  suggested.  There  being  no  er- 
ror In  the  record,  the  Judgment  of  the  oom^ 
below  Is  affirmed,  with  costs  to  the  plaintiff 
in  error.  All  the  Justices  concurring,  except 
DAX.B,  J.,  not  sitting. 


(3  Okl.  26) 
STILES,  Treasurer,  et  al.  t.  OITT  OF  OUTH- 

RIE  et  al. 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

BTATOTES— CoNSTBl'OTIOIf  — CoONTT     OOIIIIISSION- 
KKS  —  FOWBBS  —  ROAO  klfD  BaiDOB  TXX  — IN- 
JUNCTION— Parties — Genxral  Deuubrbb. 

1.  The  intention  of  the  legislature  goveniK 
the  construction  of  a  statute,  and,  if  uiat  re- 
quires a  change  in  the  punctuation,  or  even  in 
the  wording,  of  the  statute,  such  change  must 
be  made. 

2.  The  board  of  county  commiasioners,  un- 
der the  Laws  of  1893,  had  no  authority  to  levy 
any  tax  for  road  and  bridge  purposes,  nnleei.> 
they  were  first  authorized  to  do  so  by  a  ma- 
jority vote  of  the  people,  upon  the  question  be- 
ing submitted  at  a  general  or  special  election. 

3.  A  misjoinder  of  parties  both  plaintiff  and 
defendant  is  no  ground  for  a  demurrer  to  the 
petition  under  our  Code. 

4.  Several  persons,  whose  property  Is  affect- 
ed in  the  same  manner  by  the  same  illegal  tax. 
may,  under  our  statute,  join  in  an  action  to  re- 
strain the  collection  of  such  tax. 

5.  Under  our  Code  injunction  is  a  pro]>er 
and  legal  remedy  to  restrain  the  collection  of 
illegal  taxes. 

6.  Where  a  demurrer  is  Joined  in  by  several 
persons,  on  the  ground  that  me  petition  does  not 
state  a  cause  of  action,  there  is  no  error  in  over- 
ruling the  demurrer  as  to  all  of  the  defendants 
if  a  cause  of  action  is  stated  against  any  of 
them,  although  no  cause  of  action  whatever  may 
be  stated  against  a  part  of  them. 

7.  One  or  more  taxpayers  whose  property  is 
attempted  to  be  subjected  to  an  illegal  tax  can- 
not maintain  an  action  enjoining  the  collection 
of  the  tax  as  against  the  proper^  of  other  tax- 
payers similarly  situated,  under  the  provision!) 
of  the  Code,  which  is  that  "when  the  question 
is  one  of  common  or  general  Interest  In  many 
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persons,  or  when  the  parties  are  very  nnmerous, 
and  it  may  be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all." 
(Syllabus  by  Vie  Court) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Fraulv  Dale. 

Action  by  tbe  city  of  Guthrie  and  others 
against  Joseph  Stiles,  treasurer,  and  others, 
for  injunction.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.     Modified. 

A.  H.  Huston  and  Buckner  &  Son,  for 
plaintiffs  In  error.  Bayard  T.  Halner,  for 
4lefendant8  in  error. 

BIERER,  J.  The  city  of  Guthrie,  a  city  of 
the  first  class,  and  G.  H.  Lynds  and  J.  W. 
Snyder,  residents  and  taxpayers  of  said  city, 
brought  this  action  in  the  court  below 
against  Joseph  Stiles,  treasurer  of  Logan 
county,  Richard  Smith,  J.  J.  Sanipson,  and 
S.  P.  Attaerton,  county  commissioners  of  Lo- 
gan county,  to  enjoin  the  collection  of  five 
mills  of  tax,  which  had  been  levied  by  the 
board  of  county  commissioners  as  a  road  and 
bridge  tax  for  the  year  1893.  A  demurrer 
to  tbe  petition  of  the  plaintiffs  b^ow  was 
presented  by  defendants,  overruled,  and  ex- 
cepted to,  and  judgment  rendered  in  favor  of 
plaintiffs  and  against  defendants,  enjoining 
tbe  collection  of  tlieee  taxes.  Two  days  aft- 
«rward8,  upon  application  of  plaintiffs,  the 
court  permitted  an  amendment  to  be  made 
to  the  petition,  showing  that  this  levy  of  tax 
was  made  against  all  of  the  property  of  all 
-citizens  and  taxpayers  of  Logan  county  in- 
side as  well  as  outside  of  the  city  of  Guth- 
rie, where  Lynds  and  Snyder  resided,  and 
asked  that  the  defendants  be  enjoined  from 
the  collection  of  any  of  these  taxes  against 
any  and  all  of  the  taxpayers  of  the  county. 
Upon  this  amended  petition  the  court  rea- 
•dered  judgment  enjoining  the  entire  collec- 
tion of  this  tax  against  any  and  all  taxpay- 
■ers  of  the  county.  Exceptions  were  duly 
saved  to  all  of  the  rulings  of  the  court,  and 
an  appeal  Is  brought  here  for  a  review  of 
this  judgment. 

There  are  several  Important  questions  of 
practice  and  procedure  urged  for  our  con- 
sideration by  plaintiffs  in  error,  and  which 
would  ordinarily  be  considered  before  the 
principal  question  of  substantive  law  In- 
volved in  tbe  controversy,  but,  as  a  disposi- 
tion of  these  former  questions,  as  Involved 
In  this  case,  will  depend  somewhat  upon 
what  conclusion  we  arrive  at  on  the  ques- 
tion as  to  whether  the  plaintiffs  below,  or 
any  of  them,  had  any  cause  of  complaint 
in  any  form  of  procedure  against  the  defend- 
ants, or  any  of  them,  we  will  consider  first 
tbe  principal  question  involved  in  the  con- 
troversy, and  that  is  as  to  whether  or  not, 
under  the  statutes  of  this  territory  of  1803, 
the  county  commissioners  had  any  authority 
to  make  a  general  levy  of  a  road  and  bridge 
tax  throughout  the  county,  without  first  be- 
ing authorized  so  to  do  by  a  vote  of  the 


qualified  voters  of  the  county.    The  petition 
alleges  that  the  commissioners  had  no  author- 
ity to  levy  a  tax,  and  the  case  is  briefed 
by  counsel  on  both  sides  without  any  con- 
tention but  what  the  petition  is  sufficient  In 
this  respect  to  show  that  the  commissioners 
had  no  authority  to  levy  the  tax,  unless  they 
had  it  without  the  question  being  submitted 
to  the  taxpayers,  and  under  general  authori- 
ty given  under  the  revenue  law.     Counsel 
for  the  commissiouers  base  their  contention 
that  they  had  the  authority  to  levy  this  tax 
entirely  under  the  provisions  of  section  5625 
of  the  Statutes  of  1893,  which  section  Is  sec- 
tion 1  of  an  article  entitled  "Rate  of  Taxa- 
tion and  Levy,"  and  contains  the  marginal 
note,  "Limitation  of   Taxes."    The  sectiOD 
reads  as  follows:   "The  rate  of  the  gennial 
territorial  tax  shall  not  be  less  than  one-half 
mill  nor  more  than  three  mills  on  the  dollar 
valuation,  and  one-half  mill  each  year  for 
the  erection  and  support  of  a  territorial  nor- 
mal school,  and  one-half  mill  each  year  for 
the  erection  and  support  of  a  territorial  uni- 
versity, the  rate  for  ordinary  county  reve- 
nue. Including  the  support  of  the  poor,  not 
more  than  six  mills  on  the  dollar;   a  road 
and  bridge  tax  not  to  exceed  five  mills  on  the 
dollar,  to  be  paid  in  money  for  the  county 
sinking  fund,  such  rate  as  in  the  estimation 
of  the  county  board  will  pay  one  year's  In- 
terest on  all   the  outstanding  debt   of   the 
count}-,  with  ten  per  cent,  on  the  principal, 
and  such  other  taxes  as  may  be  authorized 
by  law."    The  clause  from  this  section  re- 
ferring to  the  road  and  bridge  tax  and  to  the 
levy  for  a  sinking  fund  Is  evidently  Improper- 
ly punctuated,  and,  being  punctuated  as  the 
legislature  evidently  intended  it  to  be,  would 
read  thus:  "A  road  and  bridge  tax  not  to  ex- 
ceed five  mills  ou  the  dollar;  to  be  paid  in 
money  for  tbe  county  sinking  fund,   such 
rate  as  in  the  estln-.atlon  of  the  county  board 
will  pay  one  year's  Interest  on  all  of  the 
outstanding  debt  of  the  county,  with  tea 
per  cent  on  the  principal,  and  such  other 
taxes  as  may  be  authorized  by  law."    It  will 
be  observed  that  this  reading  of  the  statute 
changes  no  word,  but  only  substitutes  a  semi- 
colon for  the  comma  after  the  word  "fund," 
and  makes  the  clause  "to  be  paid  in  money 
for  the  county  sinking  fund"  relate  entirely 
to  the  provision  for  the  payment  of  the  out- 
standing debt  of  the  coimty  with  tbe  interest 
thereon,  and  not  so  that  It  may  be  applied, 
according  to  the  fancy  or  interest  of   the 
reader,  to  a  road  and  bridge  tax  or  a  county 
debt  fund.     This  reading  is,  to  a  disinterest- 
ed person,  manifestly  what  was  Intended  by 
tbe  legislature,  for  the  legislature  certainly 
never  Intended  that  taxes  should  be  levied 
for  road  and  bridge  purposes,  and  that  the 
payment  of  such  levy  should  be  made  In 
money    for   the  county    sinking    fund.   Such 
a  reading  would  be  absurd  on  Its  face,  and 
we  cannot  let  an  absurdity  supersede  the  in- 
tention of  the  legislature  in  construing  the 
law.     We  must  construe  the  law  as  the  leg- 
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Islature  Intended  ft,  and,  If  that  requires  a 
change  In  the  punctuation,  or  even  In  the 
wording  of  the  statute,  such  change  must 
be  made.  Territory  v.  Clark  (OU.)  35  Pac. 
882. 

Having  ascertained  now  what  the  language 
and  connection  of  the  different  matters  re- 
ferred to  in  this  section  are,  does  It  give  any 
authority  to  the  county  commissioners  to 
levy  a  road  and  bridge  tax?  We  observe 
nothing  of  that  kind  In  the  section.  There 
is  nothing  In  the  section  which  directs  any 
particular  body,  tribunal,  or  officer  to  make 
a  levy  of  the  tax,  nor  Is  there  anything  in 
or  about  the  section  that  purports  to  do  such 
a  thing.  It  only  fixes  the  rate,  or  rather  It 
only  fixes  the  limitation  upon  certain  taxes 
which  may  be  levied  for  certain  purposes  In 
Ibis  territory,  and  does  not  say,  or  pretend 
to  say,  what  (^cer  or  body  shall  make  the 
levy.  It  leaves  the  question  as  to  who  or 
what  officer  or  tribunal  shall  make  the  levy 
to  other  provisions  oi  the  statute.  The  very 
next  section  following  this  one  provides  that 
the  territorial  board  of  equalization  shall  fix 
the  rate  of  taxation  for  a  territorial  tax,  and 
that  the  auditor  shall  certify  the  same  to  the 
county  clerks  of  the  counties.  The  section 
following  this  latter  one  provides  the  time 
when  the  county  commissioners  shall  meet 
and  levy  the  taxes  In  the  counties.  Upon  a 
consideration  of  these  three  sections,  It 
would  be  as  fair  to  hold  that  the  county 
commissioners  were  the  body  to  fix  the 
amount  which  should  be  levied  for  territo- 
rial taxes  as  that  they  should  make  a  levy 
of  taxes  for  road  arid  bridge  purposes,  and 
this  conclusion  can  certainly  not  be  reached. 
But  there  are  other  sections  of  the  statute 
which  make  it  very  dear  as  to  whose  duty 
it  is  to  levy  taxes  for  road  and  bridge  pur- 
poses in  cities^  and  when.  If  ever,  the  county 
commisBloners  can  levy  any  such  taxes.  Sec- 
tion 5729  of  the  same  statutes,  provides: 
"The  county  commissioners  of  each  county 
by  and  with  the  consent  of  the  respective 
township  trustees,  may  at  the  time  prescrib- 
ed by  law  for  levying  county  taxes,  levy  a 
road  tax  of  not  more  than  five  mills  on  the 
dollar  on  all  taxable  property  In  their  re- 
spective townshliM  except  the  real  estate  In 
Incorporated  city  [meaning  cities]  of  over 
two  thousand  inhabitants,  and  the  said  tax 
may  be  paid  in  labor  under  the  direction  of 
the  over-seer  of  the  district  In  which  the 
property  is  situated,  by  any  able  bodied  man 
at  the  rate  of  one  dollar  per  day  and  the 
same  amount  shall  be  allowed  for  horse-team 
and  wagon,  or  team  and  plow."  This  sec- 
tion i>ertaln8  only  to  the  levying  of  a  road 
tax  In  the  townships,  and  there  the  county 
commissioners  can  levy  such  a  tax  only  with 
the  consent  of  the  township  trustees.  It  ex- 
pressly excepts  the  real  estate  in  incorporat- 
ed cities  of  over  2,000  Inhabitants,  but  it  does 
not  evince  any  intention,  because  the  excep- 
tion Is  not  made  to  apply  also  to  personal 
property,  to  give  the  county  commissioners 
v.4lP.no.3— 25 


power  to  levy  a  tax  for  road  purposes,  even 
upon  personal  property  In  Incorporated  cities, 
for  the  section  pertains  simply  to  townships, 
and  to  the  levying  of  this  tax  with  the  con- 
sent of  the  township  trustees,  and  cities 
have  no  township  trustees  who  could  consent 
to  the  levy  of  any  kind  of  tax  whatever.' 
This  is  the  only  section  we  have  been  able 
to  find,  or  have  been  referred  to  in  the  briefs 
of  counsel,  under  the  provisions  of  the  law 
relating  to  revenue  and  to  roads  and  high- 
ways, which  gives  the  county  commissioners 
any  general  authority,  acting  with  other  of- 
ficers, to  levy  any  tax  for  road  purposes;  and 
the  part  relating  to  this  question  discloses  no 
provision  whatever  regulating  the  levy  of 
taxes  In  cities  of  the  first  class,  of  which  the 
city  of  Guthrie  Is,  In  the  petition,  alleged  to 
be  one.  The  law  governing  cities  of  the  first 
class,  however,  makes  It  very  clear  as  to  who 
has  the  authority  to  levy  such  taxes.  One 
of  the  subdivisions  of  section  561,  under  the 
laws  relating  to  "Cities  of  the  First  Class," 
and  which  defines  a  part  of  the  authority  of 
cities.  Is  as  follows:  "The  cities  coming  un- 
der the  provisions  of  this  act,  in  their  corpo- 
rate capacities,  are  authorized  and  empower- 
ed to  enact  ordinances  for  the  following  pur- 
poses. In  addition  to  the  other  powers  grant- 
ed by  law:  •  •  •  First  For  opening,  wid- 
ening and  bringing  to  grade  all  streets,  ave- 
nues and  alleys,  and  for  building  bridges,  cul- 
verts and  sewers,  and  for  foot-walks  across 
streets,  avenues  and  alleys,  the  assessment 
shall  be  made  on  all  the  taxable  property 
within  the  limits  of  the  city,  not  exceeding 
five  mills  on  the  dollar  for  these  purposes  in 
any  one  year."  Section  566  gives  the  city 
council  power  to  appropriate  money  and  to 
provide  for  the  payment  of  the  debts  and  ex- 
penses of  the  city.  Section  668  is  very  spe- 
cific as  to  who  has  the  authority  to  levy 
taxes  in  a  city;  not  only  who  has  authority, 
but  who  Is  required  to  do  so.  It  provides: 
"The  city  council  is  authorized,  and  required, 
to  levy  annually,  taxes  on  all  taxable  prop- 
erty within  the  city,  In  addition  to  other 
taxes,  and  in  sufficient  amount  for  the  pur- 
poses of  paying  the  interest  and  coupons,  as 
they  become  due,  on  all  bonds  of  the  city, 
now  issued,  or  hereafter  to  be  Issued  by  the 
city,  which  taxes  shall  be  payable  only  in 
cash."  Section  669  provides  that  "at  no 
time  shall  the  levy  of  all  city  taxes,  of  the 
current  year  for  general  purposes,  exclusive 
of  school  taxes,  exceed  four  per  cent,  of  the 
taxable  property  of  the  city,  as  shown  by  the 
assessment  book  of  the  preceding  year." 
Section  573  provides:  "All  taxes  and  assess- 
ments shall  be  ceriilfied  to  the  county  clerk 
of  the  proper  county,  to  be  placed  on  the 
tax  roll  for  collection,  subject  to  the  same 
penalties,  and  collected  in  like  manner  as 
other  taxes  are  by  law  collected."  From 
these  sections  It  Is  very  apparent  that  In 
cities,  city  as  well  as  road  and  bridge  taxes 
must  be  levied  by  the  city,  and  must  be  cer- 
tified to  the  county  clerk,  to  be  there  placed 
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on  the  tax  roll  for  coHectlon.  Section  5625 
not  only  does  not  conflict  with  these  provi- 
sions of  the  law  relating  to  cities  of  the  .first 
class,  but  Is  generally  upon  an  entirely  dif- 
ferent subject-matter.  It  Is  upon  the  ques- 
tion of  the  rate  of  taxation,  and  not  upon 
•the  question  as  to  who  shall  make  the  levy; 
and.  In  so  far  as  It  contains  anything  which 
Is  Isindred  to  the  provisions  of  the  law  under 
the  chapter  relating  to  cities,  it  is  identical 
with  that  law.  because  it  fixes  the  rate  of 
limitation  on  road  and  bridge  taxes  at  ex- 
actly the  same  amount  which  is  fixed  under 
the  chapter  relating  to  cities.  It  seems  to 
us  that  the  matter  is  so  clear  that  there  nev- 
er ought  to  have  been  any  contention  on  the 
part  of  the  county  commissioners  that  they 
had  any  authority  to  levy  any  tax  for  road 
and  bridge  purposes  upon  property  in  cities 
of  the  first  class  unless  they  had  been  given 
specific  authority  to  do  so  by  vote  of  the  peo- 
ple of  the  county,  under  section  1788  of  the 
Laws  of  1893,  which  Is  as  follows:  "Tliey 
[referring  to  county  commissioners]  shall 
submit  to  the  people  of  the  county  at  any 
regular  or  special  election  any  question  in- 
volving any  extraordinary  outlay  of  money 
by  the  county  or  any  expenditure  greater  in 
amount  than  can  be  provided  for  by  the  an- 
nual tax,  or  whether  the  county  will  con- 
struct any  court  house,  Jail  or  other  public 
buildings,  or  aid,  or  construct  any  road  or 
bridge,  and  may  aid  any  enterprise  designed 
for  the  county,  whenever  a  majority  of  the 
people  thereof  shall  authorize  the  same  as 
hereinafter  provided."  It  is  under  this  sec- 
tion, and  this  section  alone,  that  the  board 
of  county  commissioners  could,  under  any 
circumstances,  levy  any  tax  for  road  and 
bridge  purposes  within  a  city;  and  by  the 
X^lain  terms  of  its  provision  they  could  malce 
such  levy  only  when, authorized  to  do  so  by 
a  majority  of  the  people  at  an  election  when 
this  question  was  submitted  for  public  deter- 
mination. Having  been  given  no  such  au- 
thority, the  levy  was  clearly  illegal. 

The  defendants  demurred  to  the  petition  of 
the  plaintiffs,  and  urge  that  it  should  have 
been  sustained  upon  several  grounds.  The 
demurrer  is  a  general  one,  two  of  the  grounds 
of  which  were  that  there  was  a  misjoinder 
of  parties  both  plaintiff  and  defendant.  That 
there  was  a  misjoinder  of  parties  both  plain- 
tiff and  defendant,  we  have  no  doubt.  The 
city  of  Guthrie  had  no  Interest  whatever  in 
the  subject-matter  of  this  action.  There  Is 
no  allegation  that  it  had  any  property  which 
was  subjected  to  this  illegal  tax,  or  against 
which  It  is  claimed  that  the  illegal  tax  was  a 
lien,  and  was  attempted  to  be  enforced;  nor 
do  we  know  of  any  law  in  this  territory  un- 
der which  this  tax  could  be  a  lien  against 
the  property  of  a  public  corporation,  such  as 
a  city  devoted  to  public  use.  It  Is  true,  It 
Is  one  of  the  duties  of  a  city  to  look  after 
the  financial  Interests  and  general  concerns 
of  the  city,  but  this  means  corporate  in- 
terests of  the  city  as  a  political  entity,  and 


not  as  a  protectorate  of  the  private  inter- 
ests or  property  concerns  of  its  inhabitants. 
The  city  of  Guthrie  has  no  more  interest 
In  the  question  as  to  whether  or  not  a 
property  owner  shall  pay  an  Ulegal  county 
tax  than  some  other  city  in  the  territory,  or 
any  of  the  states,  would  have.  The  property 
owner  may,  in  fact,  be  a  resident  and  citizen 
of  one  of  these  other  cities,  and  the  city  Is 
under  no  moral  or  legal  obligation  to  look  aft- 
er his  private  interests.  So,  too,  the  board  of 
coimty  commissioners  were  neither  necessary 
nor  proper  parties  to  this  proceeding.  They 
had  done  -all  the  damage  they  could  do  in  the 
premise  of  this  illegal  tax.  They  had  levied 
it,  had  had  it  placed  upon  the  tax  rolls,  and 
these  tax  rolls  were  in  the  possession  and 
under  the  control  of  the  county  treasurer; 
and  it  was  he,  and  he  alone,  who  bad  any- 
thing to  do  with  their  collection.  There  was, 
however,  no  error  committed  In  overruling 
the  demurrer  upon  the  ground  of  this  mis- 
Joinder,  for  our  statute  does  not  make  mis- 
Joinder  of  parties  either  plaintiff  or  defend- 
ant a  ground  of  demurrer,  and,  although  It 
may  plainly  appear  on  the  face  of  the  peti- 
tion that  there  is  a  misjoinder  of  parties  in 
one  or  both  of  these  respects.  It  is  not  a  de- 
fect in  a  petition  for  which  a  demurrer  lies. 
Winfleld  Town  C!o.  v.  Maris,  11  Kan.  128; 
McKee  v.  Eaton,  26  Kan.  226;  White  v.  Scott. 
Id.  476;  Hurd  v.  Simpson,  47  Kan.  372,  27 
Pao.  961.  There  is  no  misjoinder  from  the 
fact  that  both  Lynds  and  Snyder  joined  in 
the  same  petition  to  restrain  the  collection  of 
this  illegal  tax,  and  the  contention  of  counsel 
for  plaintifC  in  error  in  this  respect  Is  entirely 
untenable.  Under  the  express  provisions  of 
section  4143  of  our  Statutes  any  number  of 
persons  whose  property  is  affected  by  the 
same  illegal  tax  can  Join  In  an  action  to  re- 
strain its  collection.  This  is  a  plain  provi- 
sion of  the  statute,  and  would  not  need  any 
authority  in  its  support  However,  the  su- 
preme court  of  Kansas  have  several  times  de- 
cided the  question  upon  this  section  squarely 
against  the  contention  of  the  plaintiffs  in  er- 
ror. Parker  v.  Wlnsor,  5  Kan.  362;  Wyan- 
dotte &  K.  C.  Bridge  Co.  v.  Board  of  Com'rs 
of  Wyandotte  Co.,  10  Kan.  326;  Gilmore  v. 
Norton,  Id.  491. 

PlalntifFs  in  error  also  demurred  on  the 
ground  that  the  plaintiffs  had  an  adequate 
remedy  at  law.  Under  our  statute,  such  a 
charge,  as  directed  to  this  section,  is  really 
a  misnomer.  It  raises  no  question  whatever. 
The  piaintlfts  had  an  adequate  remedy  at  law, 
and  that  adequate  remedy  was  being  pursued 
by  them  in  this  proceeding.  The  remedy  pur- 
sued was  a  legal  remedy,  because  it  was 
given  by  law.  The  same  section  Just  referred 
to  (section  4143)  expressly  gives  to  a  litigant 
the  right  to  proceed  by  injunction  to  enjoin 
the  levy  of  an  Illegal  tax.  It  says:  "An  la- 
Junction  may  be  granted  to  enjoin  the  ille- 
gal levy  of  any  tax,  charge  or  assessment,  or 
the  collection  of  any  Illegal  tax,  charge  or  as- 
sessment, or  any  proceeding  to  enforce  tUe 
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Kime."  And  proceedings  by  Injunction  to  re- 
strain the  collection  of  Illegal  tajces  have,  un- 
der this  section,  so  often  been  resorted  to  as 
to  place  Its  appropriateness  beyond  all  ques- 
tion. Parker  v.  Wlnsor,  5  Kan.  362;  GU- 
more  t.  Norton,  10  Kan.  491;  Hudson  v.  Com- 
missioners, 12  Kan.  140;  Center  Tp.  t.  Hnnt, 
16  Kan.  430. 

The  defendants  also  demurred  to  the  peti- 
tion on  the  ground  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  a  general  one,  Joined  In  by  all 
of  the  defendants;  and  as  such  a  demurrer 
there  was  no  error  committed  In  overruling 
It.  A  demurrer  to  a  petition,  which  is  Joined 
in  by  all  of  the  defendants,  cannot  be  sustain- 
ed if  a  cause  of  action  is  stated  against  any 
of  the  defendants,  although  none  whatever 
may  be  stated  against  a  part  of  them.  If 
the  demurrer  Is  general,  and  the  petition 
states  any  cause  of  action,  the  demurrer  must 
be  overruled.  We  have  already  held  that  a 
demurr^-  filed  to  a  pleading  as  an  entirety, 
the  pleading  containing  several  paragraphs, 
must  be  overruled  If  there  is  one  good  para- 
graph In  the  pleading.  Hurst  v.  Sawyer 
(Okl.)  37  Pac.  817.  For  authorities  upon  the 
propriety  of  overruling  a  general  demurra: 
-where  any  cause  of  action  or  defense  Is  stat- 
ed, see  Munn  v.  Taulman,  1  Kan.  254;  Pflster 
r.  Wade  (CaL)  10  Pac  369;  Flint  v.  Dulany 
(Kan.  Sup.)  15  Pac.  208;  Moyle  v.  Landers. 
<CaL)  21  Pac.  1133;  0'C!allaghan  v.  .Bode 
(Cal.)  24  Pac.  269;  Chevret  v.  Lumber  Co. 
(Wash.)  31  Pac.  24.  This  last  case  is  in  point, 
not  only  in  principle,  but  In  the  character  of 
the  question  raised.  There,  under  a  provi- 
sion of  the  Code  of  Washington  permitting 
such  Joinder,  similar  In  this  respect  to  our 
provision  which  permits  several  taxpayers  to 
join  In  an  action  to  restrain  the  collection  of 
the  same  Illegal  tax,  several  parties  Joined 
to  foreclose  laborers'  liens,  and,  although  the 
petition  was  defective  as  to  the  causes  of  ac- 
tion of  a  part  of  the  parties,  it  was  held  that 
the  demurrer,  b^ng  general  only,  did  not 
reach  the  defect  The  facts  are  sufficient  in 
tills  petition  to  give  a  good  cause  of  action 
on  the  part  of  Lynds  and  Snyder,  and  the 
demurrer  was  properly  overruled. 

There  was,  however,  one  material  error 
committed  by  the  court  below  in  this  case, 
and  that  was  In  rendering  Judgment  upon 
the  plaintiffs'  amended  petition  enjoining  the 
defendants  from  the  collection  of  any  of  this 
illegal  tax  from  any  of  the  taxpayers 
throughout  the  county.  The  collection  of  the 
tax  was  properly  enjoined  so  far  as  It  re- 
lated to  the  property  of  Lynds  and  Snyder, 
bnt  these  parties  had  no  authority  or  pow» 
whatever  to  ask  for  an  injunction  against  the 
collection  of  this  tax  from  any  other  taxpay- 
er or  any  other  taxjMiyer's  property.  They 
were  simply  private  individuals,  and  as  such 
they  had  the  right  to  complain  of  the  wrong 
which  was  being  committed  against  their 
interests  and  against  their  property  rights; 
but  they  had  no  right  to  a  judgment  pre- 


venting this  wrong  from  being  Inflicted  upon 
the  property  of  others.  The  other  taxpay- 
ers could  pay  the  tax,  or  prevent  the  collec- 
tion of  the  same,  as  they  chose.  Lynds  and 
Snyder  could  not  prevent  either  the  other 
taxpayers  paying  the  tax  or  the  county  treas- 
urer from  collectlng.it  The  authorities  are 
very  dear  upon  this  proposition,  We  cite  a 
number  of  them  in  support  of  it,  and  the 
brief  of  coimsel  contains  no  cases  which  are 
against  it  In  the  case  of  Wyandotte  &  K. 
C.  Bridge  Co.  v.  Board  of  Com'rs  of  Wyan- 
dotte Co.,  10  Kan.  326,  the  supreme  court  of 
that  state  said:  'It  is  true,  under  the  stat- 
ute, that  any  number  of  persons  whose  prop- 
erty is  affected  by  a  supposed  illegal  tax  may 
unite  in  an  action  to  restrain  its  collection; 
bnt  the  court  adjudicates  upon  the  rights  of 
those  only  who  do  so  unite,  or  who  appear  as 
parties  before  It  And  the  court  cannot  re- 
strain the  collection  of  any  tax  upon  any 
property  belonging  to  any  person  who  is  not 
a  party  to  the  suit,  or  who  does  not  ask  that 
the  collection  thereof  shall  be  restrained.  In 
this  action  the  Wyandotte  and  Kansas  City 
Bridge  Company  is  the  sole  plaintiff,  and  it 
has  no  right  to  ask  for  an  injunction  to  re- 
strain the  levying  of  any  tax  except  a  tax 
against  itself,  and  upon  its  own  property. 
It  has  no  right  to  assume  to  be  the  champion 
of  all  of  the  other  taxpayers  of  the  county, 
and  ask  that  no  tax  shall  be  levied  against 
them.  The  oth»  taxpayers  may  be  willing 
to  pay  any  tax  that  may  be  levied  against 
them  to  build  a  free  bridge,  whether  they  arc 
bound  by  law  to  do  so  or  not."  In  the  case  of 
Center  Tp.  v.  Hunt,  16  Kan.  430,  Mr.  Jus- 
tice Valentine,  who  also  wrote  the  decision 
Just  quoted  from,  speaking  again  for  the 
court,  said:  "One  taxpayer  cannot  enjoin  a 
tax  levied  against  another  taxpayer.  Each 
taximyer  must  sue  for  himself,  either  in  an 
action  brought  by  himself  alone,  or  in  an 
action  brought  by  himself  and  others  with 
like  Interests.  •  *  *  Hudson  v.  Commis- 
sioners, 12  Kan.  140-146  et  seq."  Again,  In 
this  case  the  learned  judge  said:  "Nor  can 
private  individuals  sue  merely  for  the  pro- 
tection of  the  rights  of  the  public.  Craft  v. 
Commissioners,  5  Kan.  518;  Bobbett  v.  State, 
10  Kan.  9;  Turner  v.  Commissioners,  Id.  16; 
Wyandotte  &  K.  O.  Bridge  Co.  v.  Board  of 
Com'rs  of  Wyandotte  Co.,  Id.  326;  Miller  v. 
Town  of  Palermo,  12  Kan.  14.  Public  rights 
and  private  rights,  public  actions  and  private 
actions,  are  kept  separate;  and  no  action  can 
be  brought  except  by  the  party  having  a  .spe- 
cial Interest  in  the  result  (Crowell  v.  Ward, 
16  Kan.  60);  that  is,  the  public  must  sue  to 
protect  public  interests,  and  private  Individu- 
als must  sue  to  protect  their  own  Interests; 
and  each  must  sue  in  his  or  Its  own  name." 
Notwithstanding  the  uniform  holdings  of  the 
supreme  court  of  Kansas  in  an  unwavering 
line  of  decisions  squarely  against  the  claim  of 
counsel  for  plaintiffs  in  error  that  Lynds  and 
Snyder  have  the  right  to  sue  for  themselves 
and  on  behalf  of  all  the  other  taxi>aycrs  of  the 
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county  to  enjoin  the  collection  of  this  illegal 
tax,  they  still  claim  the  right  to  maintain  the 
action  in  this  form,  and  to  this  extent,  under 
section  3910  of  our  Statutes.  His  hope  of 
winning  a  favorable  decision  upon  this  prop- 
osition in  the  face  of  the  long  line  of  Kansas 
decisions  must  lie  in  the  fact  that  the  legal 
history  of  similar  injunction  cases,  in  trhicb 
the  supreme  court  of  Kansas  has  held  direct- 
ly against  his  position,  seems  not  to  disclose 
tiie  fact  that  this  statutory  provision,  which  is 
Identical  with  section  38  of  the  Kansas  proce- 
dure act,  has  ever  been  considered  by  the 
supreme  court  of  that  state  in  reviewing  the 
question  as  it  arose  in  cases  identical  with, 
this.  It  appears  to  us,  however,  that  only 
a  mistalien  comfort  could  be  drawn  from  the 
fact  that  in  the  ample  and  numerous  consld- 
etatlons  of  the  question  by  the  supreme  court 
of  that  state  the  learned  counsel  contending 
for  this  position  in  the  various  cases  deter- 
mined there,  in  their  desperate  effort  to  get 
the  supreme  court  to  change  its  former  rul- 
ings, could  never  feel  bold  enough  to  claim 
that  this  section  could  aid  them.  When  con- 
sidering this  question,  however,  as  applied  to 
the  right  of  a  private  citizen  to  maintain  an 
action  where  bis  own  separate  and  distinctive- 
ly iM'lvate  interests  are  not  involved,  the 
supreme  court  of  Kansas  has  unlfcnrmly  held, 
under  our  Code,  that  a  private  person  can- 
not, by  virtue  of  being  a  citizen  and  a  tax- 
payer, maintain  an  action  against 'public  of- 
ficers, where  the  act  complained  of  affects 
only  the  interests  of  the  public  in  general, 
and  not  those  of  a  private  person  in  particu- 
lar. Nixon  V.  School  Dlst.,  32  Kan.  510,  4 
Pac.  1017;  Craft  v.  Commissioners,  5  Kan. 
518;  Bobbett  v.  State.  10  Kan.  9;  Turner 
y.  Commissioners,  Id.  16;  Wyandotte  &  K. 
O.  Bridge  Co.  v.  Board  of  Com'rs  of  Wyan- 
dotte Co.,  Id.  326,  331;  State  t.  Commis- 
sioners of  JefT^son  Co.,  11  Kan.  66;  Miller 
V.  Town  of  Palermo,  12  Kan.  14;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  State,  22  Kan-  1-13. 
And  we  do  not  now  perceive  how  the  fact 
that  the  wrong  complained  of  involved  such 
an  injury  as  would  entitle  a  private  party 
to  enjoin  the  public  officers  would  permit 
him,  because  he  did  have  tliat  particular  in- 
terest which  would  enable  him  to  sue  the 
public  officers,  to  extend  his  right  of  action 
beyond  the  scope  of  that  which  he  must  pos- 
sess in  order  to  be  enabled  to  sue  at  ail.  A 
party  may  have  an  action  to  redress  his  own 
wrongs,  but,  unless  the  right  be  specifically 
given  by  statute  to  him  so  to  do,  he  may 
not  call  a  public  officer,  or  even  a  private 
citizen,  into  a  judicial  contest  to  redress  the 
wrongs  of  other  persons.  The  statute  in 
question  does  not  change  the  rule  to  the  ex- 
tent claimed  for  it  by  counsel  for  defendants 
in  error.  It  is  not  an  abstract,  common,  or 
general  interest  of  many  persons,  which  the 
question  must  inv(dve  in  order  to  entitle  a 
party  to  sue  on  behalf  of  himself  and  other 
persons.  In  the  language  of  Mr.  Justice  Val- 
entine, when  considering  the  cases  in  which 


parties  may  join  In  an  Injunction  inroceeding' 
even  imder  the  liberal  terms  of  our  section 
4143,  "the  joint  or  common  interest  of  the 
plaintiffs  necessary  to  enable  them  to  sue 
jointly  must  be  in  the  subject-matter  of  the 
actlixi,  and  not  merely  in  the  legal  questions 
involved  in  their  separate  causes  of  action." 
Hudson  T.  Commissioners,  supra.  Xhere  the 
question  was  as  to  whether  the  parties  could 
join  at  all  or  not,  and  it  was  held  that,  al- 
though the  statute  gave  a  number  of  per- 
sons whose  property  was  affected  by  an  Il- 
legal tax  the  right  to  join  In  the  same  actlMO, 
a  joint  or  common  Interest  must  exist  In  the 
subject-matter  of  the  action,  and  not  simply 
in  the  legal  questions  involved.  So,  too^  in 
this  case,  the  question  of  common  or  general 
aterest  in  many  persons,  wliich  will  entitle 
one  01  more  persons  to  sue  on  behalf  of  all 
when  the  iHirties  are  very  numerous,  must 
be  in  the  subject-matter  of  the  action,  and 
not  In  the  question  as  an  abstract  le^  prop- 
osition, as  is  the  case  when  applied  to  prop- 
erty In  which  the  person  bringing  the  action 
has  no  personal  interest,  but  is  concerned 
from  a  philanthropic  impulse,  or  as  the  case 
may  be  a  precedent  for  his  individual  litiga- 
tlcHi.  A  man  who  has  property  sought  to  be 
subjected  to  the  payment  of  an  illegal  tax  Is, 
from  a  legal  standpoint,  no  more  Interested 
in  the  question  as  to  whether  or  not  prop- 
erty wholly  belonging  to  otha  persons  shall 
be  subjected  to  the  burden  of  the  same  Il- 
legal tax,  than  if  he  bad  no  property  affected 
by  such  tax  at  all;  and  surely,  if  be  has  no 
property  affected  by  the  tax,  he  cannot  in- 
volve bis  neighbor,  or  public  officers.  In  lit- 
igation for  the  ntere  mental  satisfaction  of 
settling  a  legal  question,  however  common 
or  general  it  might  be.  This  section  of  the 
statute  makes  provision  whereby,  in  a  case 
where  a  large  number  of  persons  are  in- 
volved In  a  controversy  over  property  in 
which  all  have  s<Hne,  an  equal,  or  a  general 
interest,  one  person,  or  a  few  of  the  persons, 
may  litigate  the  question,  and  thus  dislncum- 
ber  the  proceedings  from  the  useless  burden 
of  many  parties,  and  enable  ail  of  those  in- 
terested In  the  acti<m  to  obtain  the  same  re- 
lief as  if  they  bad  joined  in  the  proceeding. 
The  part  of  the  judgment  which  enjoined 
the  collection  of  this  tax  from  the  property 
of  Lynds  and  Snyder  was  proper;  the  part 
which  ordered  a  general  injunction  In  bebalf 
of  all  other  taxpayers  was  erroneous.  The 
Judgment  of  the  court  below  Is  modified  ac- 
cordingly, and  the  costs  divided.  All  the 
justices  concurring,  except  DALE,  J.,  not 
sitting. 


(3  Okl.  237) 
BALDWIN  v.  MASON. 

(Supreme  Court  of  Oklahoma.     July  27,  1895.) 

PcBj.io    Lands  —  Contestants    pob    Town-Sit» 

Lots — Necessitt  fob  Deposit — IsicNcnos. 

1.  The  rule  of  the  land  department  reqnip. 

lug  a  deposit  of  $32  from  contestants  for  lots 

before  a  town-aite  board  is  a  legal  requirement. 
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and  one  which  must  be  complied  with.  The  pov- 
er^  of  a  claimant  is  a  condition  which  does 
not  constitute  a  defense  against  the  rule,  or 
against  the  action  of  the  town-site  board,  and 
will  not  constitute  a  sufficient  excuse  to  entitle 
«  claimant  to  the  intervention  of  a  coort  of  eq- 

nitr- 

2.  In  a  case  in  which  the  complainant  seeks 
an  injunction  to  restrain  an  adverse  claimant, 
upon  the  ground  that  the  complainant  had  failed, 
by  reason  of  poTcrty,  to  make  the  deposit  for 
expenses  of  contest,  required  by  the  rules  of  the 
secretary  of  the  interior  and  land  department, 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  canse  of  action,  and  a  demurrer 
to  such  complaint  should  be  snstained. 
(Syllabus  by  the  Court) 

ErTOT  to  district  coort,  Logan  county. 

Action  by  Jdtm  Mason  against  Alva  Q. 
Baldwin  for  injunction.  There  was  a  judg- 
ment for  plaintUf,  and  defendant  brings  er- 
ror.   Beveraed. 

Keaton  &  Cotteral,  for  plaintiff  In  &ctot.  H. 
B.  Tburston,  for  defendant  In  error. 

McATEE,  J.  The  amended  complaint  up- 
on which  this  cause  was  tried  was  filed  by 
the  plaintlfl,  the  defendant  In  errtH'  here,  June 
28,  1893,  In  the  district  court  of  Logan  coun- 
ty, and  sought  relief  by  InjunctiMi.  The 
plaintiff  alleged  that  be  was  a  qualified  en- 
tryman  under  the  laws  of  the  United  States, 
on  the  28th  day  of  June,  1S91,  and  at  that 
time  selected  and  staked  lots  Noe.  23  and 
24,  in  block  No.  68,  in  Capitol  HIU,  in  the  city 
Of  Guthrie*  and  proceeded  shortly  th«'eafter 
to  make  bis  settlement  thereon,  ajid  that  he 
had  never  selected  any  other  lots  except 
tboee  mentioned;  that  he  was  living  upon, 
cultivating,  and  using  the  same  for  a  home 
at  the  time  that  the  town-alte  trustees  en- 
tered the  tract  including  them,  for  the  benefit 
of  the  occupants  thereon,  to  wit,  Decemtter 
14,  1891;  that  the  defendant,  Baldwin,  had 
never  been  in  possessicn  of  the  said  lots,  nor 
iiras  he  in  poesession  at  the  date  of  the  en- 
try made  by  the  town-site  trustees  for  the 
benefit  of  the  occupants  thereof,  but  that,  at 
tlie  time  of  the  settlement  made  by  the  plain- 
tiff, the  lots  were  vacant  and  unoccupied  for 
any  purpose  whatever;  that  bis  occupation 
and  settlement  were  i>eaceable,  and  that  he 
bad  remained  on  the  -lots  from  that  time  un- 
til the  present  time  in  the  undisturbed  pos- 
session; that,  on  the  20th  day  of  December, 
1891,  he  filed  Us  application  before  the  town- 
site  board,  at  wliich  time  the  defendant, 
Baldwin,  also  filed  his  application.  The  com- 
plaint alleged  that,  at  the  time  the  case  was 
set  down  for  hearing  before  the  town-aite 
board,  he  was  unable,  owing  to  bis  poverty, 
to  make  the  deposit  of  $32  required  under 
tbe  rule  promulgated  by  the  secretary  of 
tbe  interior,  but  that,  notwithstanding  this 
mle  and  requirement,  he  was  the  first  legal 
settler  upon  said  lots,  and  that  tbe  improve- 
ments placed  there  by  his  labor,  which  were 
all  the  improvements  on  the  lots,  were  of  a 
p&nanent  character.  He  further  offered  to 
I«y  all  assessments  and  necessary  expenses 
for  tbe  purpose  of  refunding  the  amounts  in 


full  expended  by  the  defendant,  and  to  pay 
all  assessments  that  had  been  legally  as- 
sessed against  the  lots;  and  charged  that 
the  defendant,  Baldwin,  was  threatening, 
and  was  about  to,  dispossess  plaintiff  and  re- 
move plaintiff's  improvements.  Upon  this 
showing  of  fa^ts,  tbe  plaintiff  asked  for  a  re- 
straining Mder,  and,  up<»  final  hearing,  a 
perpetual  injunction  was  asked  for,  to  re- 
strain tbe  defendant  from  interfering  with 
Ills  possession  In  any  manner  whatever.  To 
this  complaint  the  defendant  demorred— 
First,  that  the  court  bad  no  jurisdiction  of 
tbe  subject-matter  of  the  action;  and,  sec- 
ond, that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Tbe  demurrer  was  by  the  court  overruled, 
whereupon  a  hearing  was  had  before  the 
court,  and  a  finding  made,  by  which  the  lots 
in  contiwversy  were  awarded  to  the  plaintiff. 
To  the  overruling  of  defendant's  demurrer, 
as  also  to  the  conclusion  of  law  and  order  of 
the  court  made  upon  the  final  bearing,  the 
defendant  duly  excepted,  and  brings  the  case 
here  upon  error. 

Upon  a  similar  state  at  facts,  this  court  has 
passed  heretofore  in  the  case  of  Twine  v. 
Carey  (Okl.)  37  Pac.  1096,  to  which  ruling 
the  court  now  adheres.  The  rule  established 
by  the  interior  department  requiring  a  de- 
posit for  costs  has  been  by  tbe  court  found 
reasonable  and  proper,  and  constituted  no  de- 
fense to  the  action  of  the  town-site  board  in 
awarding  tbe  lots  to  the  defendant,  the  plain- 
tiff in  error  here.  While  the  plea  of  poverty 
in  this  case  is  a  strong  appeal,  and  cannot 
but  command  the  respect  and  sympathy  of 
fair  and  just  men,  it  is  too  liable  to  abuse  to 
be  accepted  aa  a  defense  in  a  matter  of  this 
character.  The  land  department  is  author- 
ized to  provide '  rules,  which  must  be  com- 
piled with  in  seeking  to  secure  title  to  land 
or  town  lots  from  the  United  States.  The 
ruling  heretofwe  made  in  the  case  of  Twine 
V.  Carey  will  now  be  made  in  this  case,  and 
the  judgment  of  the  district  court  will  be  re- 
versed, with  directions  to  enter  judgment  for 
the  defendant  below,  tbe  plaintiff  in  error 
here,  and  for  such  fmiiia:  proceedings  as 
may  be  required  to  confirm  the  title  to  the 
said  lots  in  lilm,  as  against  the  defendant  in 
«Tor. 


(3  Okl.  S96) 

COYLB  et  al.  v.  BAUM. 

(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

Sale— iMFLiBO  Warranty— AoTio:!   fob   Breach 

— Measure  of  Damages— Rescission— Question 

for   Jcrt  —  Actions — Joinder    of    Causes  — 

Election- Opinion   Etidencs- Expert  Tebti- 

XONT. 

1.  Baum  purchased  from  Coyle  &  Smith 
oats  to  be  fed  to  his  livery  horses,  paid  the  pur- 
chase price,  and  received  the  oats.  This  con- 
stituted an  executed  contract,  and  the  owner- 
ship of  the  oats  passed.  After  using  a  portion  of 
the  oats,  Baum  discovered  that  they  were  un- 
fit for  feed  by  reason  of  having  castor  l>ean8 
intermingled  with  them,  and  notified  the  ven- 
dors of  such  fact    By  agreement,  he  returned 
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the  nnused  portion  of  the  oats,  and  was  paid 
for  such  nnnscd  portion  the  same  rate  per 
bushel  as  the  original  purchase  price.  Bdd,  that 
this  did  not  constitute  a  rescission  of  the  con- 
tract, but  was  a  new  agreement,  by  which  a  re- 
sale was  made,  and  the  question  as  to  whether 
the  new  agreement  amounted  to  a  compromise, 
or  accord  and  satisfaction,  of  the  damages  occa- 
sioned by  bleach  of  the  implied  warranty  of 
quality,  was  a  question  of  fact  to  be  determined 
from  the  agreement  itself,  and  the  intention  of 
the  parties  at  the  time. 

2.  When  a  dealer  in  feed  sells  oats  to  a  liv- 
ery man,  for  the  purpose  of  being  fed  to  his  liv- 
ery horses,  and  such  purpose  is  known  to  the 
seller  at  the  time  of  the  sale,  and  the  vendee 
does  not  examine  or  inspect  the  oats,  there  is  an 
implied  warranty  that  the  oats  are  reasonably 

•  fit  for  the  purpose  for  which  they  are  intended ; 
and  if  such  oats  contain  castor  beans,  a  poison- 
ous substance  when  fed  to  horses,  this  consti- 
tutes a  breach  of  the  warranty,  for  which  an  ac- 
tion will  lie. 

3.  When  a  cause  of  action  in  tort  and  one 
ex  contractu  are  improperly  blended  in  the 
same  petition,  nnd  no  objection  is  made  to  the 
same  until  after  plaintilrs  proof  is  introduced, 
and  it  appears  from  the  special  findings  of  fact 
by  the  jury,  the  instructions  of  the  court,  and 
the  whole  record,  that  the  case  was  determined 
upon  the  theory  of  a  breach  of  contract,  and 
the  elements  of  tort  did  not  enter  into  the  final 
results,  error  of  the  trial  court  in  overruling  a 
motion  by  defendant  tc  require  the  plaintiff  to 
elect  on  which  theory  he  will  stand,  is  harm- 
less, and  a  cause  will  not  be  reversed  for  such 
ruling. 

4.  The  measure  of  damages  in  an  action  for 
breach  of  warranty  of  quality  of  oats  sold  for 
feed  for  horses,  where  the  oats  contained  sub- 
stances which  killed  a  portion  of  the  horses, 
made  some  sick,  and  pormanently  injured  oth- 
ers, is  the  value  of  the  horses  killed,  the  dif- 
ference in  value  of  the  injured  horses  before 
and  after  the  injury,  the  loss  of  the  use  of  the 
horses  while  sick,  the  expense  of  medical  treat- 
ment and  medicine,  and  such  other  damages 
as  are  the  natural  and  direct  consequences  of 
such  breach  of  warranty, 

5.  Where  a  witness  testifies  that  he  is  ac- 
quainted with  the  values  of  livery  horses  cen- 
erally.  and  that  ho  knew  the  horses  in  question, 
and  testified  as  to  their  value,  it  will  be  as- 
sumed that  the  market  value  is  mount,  unless 
from  the  testimony  of  the  witness  it  appears 
that  he  fixes  his  values  on  some  other  basis. 

C.  When  a  veterinary  surgeon  has  treated 
certain  horses  for  disease  caused  by  eating  cas- 
tor beans,  and  gives  the  effect  of  the  poison  on 
■  the  stomach  and  digestion  of  the  horses,  and  is 
acquainted  with  the  general  effects  of  such  poi- 
son on  horses,  he  may  give  his  opinion  as  to  the 
permanency  of  the  injury,  and,  where  he  is  ac- 
quainted with  the  general  values  of  such  horses, 
may  testify  aa  to  the  damages  occasioned  by 
such  injuries. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
before  .Tustice  Dale. 

Action  by  Joe  Baum  against  W.  H.  Coyle 
and  another,  partners  as  Coyle  &  Smith. 
There  was  a  judgment  for  plaintiff,  and  or- 
der denying  a  new  trial,  and  defendants  ap- 
peal.    Affirmed. 

Asp,  Sbartell  &  Cottlngham,  for  appellants. 
Keaton  &  Cotteral,  for  appellee. 


Bt:Rl'"ORD,  J.  This  was  an  action  brought 
by  Joe  Baum  against  Coyle  &  Smith  to  re- 
cover damages  alleged  to  have  resulted  to 
plaintiff's  horses  by  feeding  oats  containing 


castor  beans,  which  he  bad  purchased  from 
the  defendants.  There  was  a  trial  by  Jury, 
and  verdict  for  plaintiff  for  ?570.  The  jury 
also  returned  special  findings  of  fact  Mo- 
tion for  new  trial  was  made  and  overruled, 
and  judgment  rendered  on  the  verdict  The 
defendants  bring  the  case  here  upon  a  peti- 
tion In  error.  The  amended  petition  is  as 
follows: 

"Joe  Baum.  Plaintiff,  vs.  W.  H.  Coyle  and 
H.  S.  Smith,  Partners  as  Coyle  &  Smith,  De- 
fendants. Comes  now  the  plaintiff,  Joe 
Baum,  In  the  above-entitled  cause,  and  for 
bis  amended  complaint  in  this  cause  against 
the  defendants,  W.  H.  Coyle  and  H.  S.  Smith, 
filed  by  leave  of  the  court  first  had,  says  that 
the  said  defendants  are,  and  have  been  for 
more  than  one  year  last  past  before  the  filing 
of  this  action  on  November  5,  1891,  partners 
doing  business  at  Guthrie,  Oklahoma  Terri- 
tory, under  the  firm  name  of  Coyle  &  Smith. 
That  the  said  defendants  have  been  during 
said  time,  and  were  on  the day  of  Sep- 
tember, A.  D.  1891,  In  the  retail  grocery  and 
feed  business,  and  engaged  In  the  furnishing 
of  groceries  and  provisions  for  domestic  con- 
sumption, and  In  the  sale  and  furnishing  of 
hay,  oats,  com,  chop,  and  other  provisions 
for  the  feed  of  horses,  cattle,  and  other  ani- 
mals. The  plaintiff  further  alleges  that  ever 
since  the  22d  day  of  April,  1889,  he  has  been, 

and  on  the day  of  September,  1891,  he 

was,  engaged  In  the  Uvery  business  In  the 
city  of  Guthrie,  Oklahoma  Territory,  Logan 
county,  and  in  the  business  of  letting  horses, 
teams,  and  buggies  for  hire,  and  for  board- 
ing and  keeping  the  horses  of  any  person 
who  might  apply,  for  pay.  The  defendants, 
Coyle  &  Smith,  at  all  times  herein  alleged, 
well  knew  that  the  plaintiff  was  engaged  in 
said  business,  that  the  plaintiff  had,  at  di- 
vers and  sundry  times,  and  frequently  dur- 
ing all  times,  purchased  of  said  defendant 
feed,  hay,  corn,  and  oats  for  the  teed  of  his 
horses  and  his  boarding  horses  in  his  said 
business.  That  on  the day  of  Septem- 
ber, 1891,  the  plaintiff  purcliased  of  fne  said 
defendants  20  bushels  of  oats  at  the  agreed 
price  of  35  cents  per  bushel,  for  which  the 
plaintiff  made  payment  to  the  said  defend- 
ants, and  the  said  defendants  agreed  to  fur- 
nish for  said  money  so  paid  by  said  plaintiff 
the  said  20  bushels  of  oats,  the  said  defend- 
ants at  the  time  well  knowing  that  the  same 
was  for  the  feed  of  plaintiff's  horses,  and 
other  horses  In  his  said  livery  business,  and 
the  defendants  were  bound  to  furnish  to  the 
plaintiff  good  and  wholesome  oats  for  his 
said  feed.  Plaintiff  further  alleges  that  the 
said  defendants.  Instead  of  furnishing  to  the 
plaintiff  the  said  20  bushels  of  good  and 
wholesome  oats,  furnished  to  the  plaintiff  20 
bushels  of  oats  in  which  castor  beans  had 
been  spilled  in  and  among  the  said  oats, 
through  and  by  the  carelessness  and  neglect 
of  the  said  defendants  and  their  employes  in 
the  handling  of  said  oats  and  castor  I)ean8 
In  their  pUice  of  business;   that  the  said  de- 
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fendants.  and  their  employfis,  at  the  time 
they  were  sold  and  delivered  to  this  plaintiff, 
-vcell  knew  that  the  said  oats  and  the  said 
castor  beans  had  been  so  placed  together  and 
Intermingled  in  their  said  business  that  the 
said  castor  beans  were  liable  to  be  in  and 
were  In  the  said  oats,  and  that  they  sold 
said  oats  to  the  plaintiff,  as  aforesaid,  with- 
out apprising  the  plaintiff  of  the  fact  that 
said  castor  beans  had  been  so  handled  in 
said  business  as  that  the  said  beans  were  In 
and  would  be  in  said  oats.  The  plaintiff  fur- 
ther alleged  that  he  had  no  knowledge  what- 
eTer,  at  the  time  of  the'  furnishing  of  the 
said  oats  by  the  said  defendants  to  the  plain- 
tiff, that  the  said  beans  were  in  the  said 
oats,  and  that  he  relied  upon  the  said  defend- 
ants, as  he  had  often  done,  and  as  defendants 
well  knew  he  was  doing,  to  furnish  to  the 
said  plaintiff  the  said  oats  In  a  good  and 
wholesome  condition,  and  suitable  for  feed 
to  his  said  horses,  and  other  horses  in  his 
said  business.  The  plaintiff  further  alleges 
that  the  castor  beans  in  said  oats  were  a  de- 
leterious and  poisonous  vegetable  substance, 
and  were  so  scattered  through  the  said  oats 
that  the  same  were  not  discovered  by  the 
plaintiff  at  the  time  of  the  purchase  of  the 
same,  and  could  not  be  discovered  without 
knowledge  that  the  same  were  in  said  oats, 
and  without  making  an  unusual  examination 
of  the  same.  The  plaintiff  further  alleges 
that  in  the  due  course  of  his  said  business 
he,  without  knowing  that  said  castor  beans 
were  in  said  oats,  fed  said  oats  to  his  and 
other  horses.  In  the  course  of  his  business, 
and  that  thereby  his  boarding  horses  were 
neriously  poisoned;  and  one  of  his  boarding 
horses  died  from  said  poison,  and  three  of 
plaintiff's  horses  died  from  said  poison. 
That  by  reason  of  negligence  of  said  defend- 
ants and  their  servants  and  employes  as 
aforesaid,  and  by  reason  of  the  said  castor 
beans  being  in  said  oats  as  aforesaid,  and 
the  facts  therein  stated  as  aforesaid,  the 
plaintiff  has  been  by  the  said  defendants 
sreatly  damaged,  in  the  sum  of  $964,  as  fol- 
lows, to  wit: 

Boarding  horse  of  Mosea  Weinberger 
which  died  from  being  poisoned  by 
castor  beans,  and  which  was  of  the 
value  of  ?150  00 

Three  horses  of  the  plaintifF  which 
died  from  t>e!ng  poisoned  by  said  cas- 
tor beans,  and  which  were  of  the 
value  of,  each 75  00 

Ten  horses  of  the  plaintiff  which  were 
damaged  in  the  sum  of  $30  each, 
total  300  00 

Doctor's  bill  and  medicine 39  00 

I>ainage  to  the  business  of  plaintiff  by 
his  being  deprived  of  the  use  of  his 
livery  horses  for  two  weeks,  being  so 
poisoned   250  00 

$964  00 

"The  plaintiff  further  alleges  that  he  was 
not  guilty  of  any  contributory  negligence  In 
eaid  cause  or  matter,  and  that  he  did  every- 
tbing  in  bis  power  to  care  for,  doctor,  and 
treat   said    animals,  and    prevent    damage 


thereto.  The  plaintiff  further  alleges  that 
he  had  demanded  of  the  said  defendants  pay- 
ment of  the  said  sum  of  money  as  afore- 
said due  the  plaintiff,  and  which  payment 
the  said  defendants  refused  to  make.  Where- 
fore the  plaintiff  prays  Judgment  against  the 
said  defendants  In  the  sum  of  $964,  with  le- 
gal rate  of  interest  from  the  date  of  the  filing 
of  their  original  complaint,  and  costs  of  this 
action,  and  all  other  prefer  relief.  Bierer 
&  Cotteral,  Attorneys  for  Plaintiff," 

The  defendants  answered  said  complaint: 
First,  by  general  denial.  Second,  admitting 
that  they  were  partners,  and  that  they  sold 
the  oats  to  plaintiff  as  alleged  In  the  com- 
plaint, but  that  he  purchased  the  same  upon 
his  own  Judgment,  and  on  his  own  view  and  ' 
inspection  thereof  at  the  time  of  said  pur- 
chase; that  the  purpose  ot  said  purchase 
was  unknown  to  the  defendants,  and  that 
they  had  no  knowledge  of  castor  beans  be- 
ing In  said  oats,  and  deny  that  there  were 
any  beans  in  said  oats;  and  that  they  did 
not  sell  said  oats  to  the  plaintiff  under  any 
promise,  express  or  implied,  that  they  would 
furnish  oats  of  any  kind  or  character,  but 
that  he  bought  the  same  upon  his  own  Judg- 
ment. Third.  That,  if  said  oats  did  contain 
any  poisonous  substance,  it  was  placed 
therein  after  the  oats  left  the  custody  and 
control  of  the  defendants,  and  had  been 
placed  therein  by  the  plaintiff  or  his  servants 
in  and  about  his  livery  bam.  'To  these  an- 
swers plaintiff  files  a  general  denial. 

The  uncontroverted  facts  were  that  the 
plaintiff  purcliased  from  the  defendants  20 
bushels  of  oats,  for  which  he  paid  35  cents 
per  bushel,  at  the  time  of  the  purchase;  that 
the  defendants  were  at  that  time  engaged  in 
the  feed  business  In  Guthrie,  In  connection 
with  the  grocery  business,  and  that  plaintiff 
was,  and  for  a  long  time  had  been,  engaged  in 
the  llrery  business;  that  the  oats  were  de- 
livered him  by  the  defendants  on  the  day  of 
the  purchase,  and  placed  in  his  livery  barn; 
that  his  horses  were  fed  from  said  oats  that 
evening,  three  feeds  the  following  day,  and 
one  feed  on  the  following  morning  of  the  sec- 
ond day;  that  during  the  next  day  after  the 
purchase  of  the  oats  some  of  his  horses  be- 
came sick;  that  he  sent  for  a  veterinary  sur- 
geon, who  examined  the  horses,  and  found 
them  suffering  from  poison.  An  examination 
was  made  of  the  oats  the  following  morning, 
and  they  were  found  to  contain  considerable 
quantities  of  castor  beans  intermixed  with 
said  oats;  that  the  plaintiff,  on  being  inform- 
ed of  the  fact  that  the  beans  were  in  the  oats, 
went  to  the  defendants'  place  of  business  and 
informed  them  that  the  oats  which  he  had 
purchased  from  them  had  castor  beans  in 
them,  and  were  unfit  to  feed  his  horses. 
They  informed  him  that  if  he  did  not  want 
the  oats  to  bring  them  back,  and  they  would 
pay  him  his  money  back.  The  unused  por- 
tion of  the  oats  were  returned  to  Coyle  & 
Smith's  place  of  business,  and  they  weighed 
them  out  and  paid  the  plaintiff  35  cents  per 
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bushel  for  tbe  portion  returned.  Nothing  was 
said  at  the  time  about  the  oats  which  had 
been  used,  nor  was  any  express  agreement 
made  that  the  return  of  the  oats  and  repay- 
ment of  the  purchase  money  should  be  in  sat- 
isfaction of  any  damages  resulting  from  the 
use  of  the  oats  which  liad  Iteen  fed. 

In  addition  to  the  general  verdict,  the  Jury 
returned  the  following  special  findings  of 
fact: 

"(a)  Are  castor  beans  a  poisonous  substance 
when  fed  to  horses?  Xes.  (b)  Were  castor 
beans  so  handled  in  the  business  of  Coyle  & 
Smith,  the  defendants,  as  that  they  were  lia- 
ble to  be  and  were  mixed  into  the  oats  there 
kept  for  sale  for  feed?  Yes.  (c)  Did  the 
defendants,  or  their  agents,  notify  the  plain- 
tiff at  the  time  be  made  the  purchase  of  the 
oats,  or  at  any  time  prior  to  that  time^  that 
the  defendants  were  handling  castor  beans 
and  oats  in  such  a  manner  that  the  castor 
beans  were  liable  to  be  in  the  oats  sold  plain- 
tiff?   Na    O.  M.  Wells,  Foreman." 

"(1)  Did  the  defendants,  on  or  about  the  28th 
day  of  September,  1891,  sell  the  plaintiff  20 
bushels  of  oats  at  and  for  the  agreed  price  of 
35  cents  per  bushel?  Yea.  (2)  Was  it  a  part 
of  the  agreement  between  the  plaintiff  and 
defendants,  at  the  time  of  the  sale  of  such 
oats,  that  said  oats  were  being  sold  to  the 
plaintiff  for  the  purpose  of  being  fed  to  his 
livery  horses?  Yes.  (3)  Did  the  oats  sold 
by  the  defendants  to  plaintiff  contain,  min- 
gled therewith,  castor  beans?  Yes.  (4)  Were 
the  defendants,  or  either  of  them,  at  the  time 
of  this  sale  of  such  oats  to  the  plaintiff,  actu- 
ally aware  of  the  presence  of  the  castor  beans 
in  said  oats?  Unable  to  answer.  (5)  Were 
such  castor  beans  In  such  oats  at  the  time  of 
euch  sale?  Yes.  (6)  Did  the  plaintiff  see  and 
Inspect  the  oats  purchased  of  the  defendants 
prior  to  his  purchase?  No.  (7)  Did  the  plain- 
tiff Inform  the  defendants  at  the  time  of  such 
ptu'chase  that  he  was  buying  such  oats  for 
the  purpose  of  feeding  his  horses  with  the 
same?  Unable  to  answer.  (8)  How  much 
damage,  if  any,  do  you  allow  the  plaintiff, 
for  the  loss  of  horses  belonging  to  him.  $1S0. 
(9)  How  much  damage  do  you  allow  the 
plaintiff  for  the  injury  of  horses  belonging 
to  plaintiff?  $205.  (10)  How  much  damage 
do  you  allow  the  plaintiff  for  doctor's  bills 
and  medicine?  $35.  (11)  How  much  dam- 
age do  you  allow  the  plaintiff  for  injury  to 
his  business  by  bdng  deprived  of  the  use  of 
his  horses.  $150.  (12)  Did  the  plainUff  go 
into  the  bin  containing  the  oats  before  his 
purchase  and  look  at  the  oats?  No.  (13) 
Did  he  go  into  the  bin  with  the  clerk  of  the 
defendants  at  the  time  of  the  purcliase,  and 
look  at  the  oats?  No.  (14)  Did  the  defend- 
ants warrant  the  oats  to  plaintiff  to  be  good, 
wholesome  oats,  or  did  the  plaintiff  rely  upon 
his  own  judgment?  The  oats  were  warrant- 
ed to  the  plaintiff.    O.  M.  Wells,  Foreman." 

The  petition  in  error  contains  eight  specific 
assignmmts  of  error,  all  of  which  are  em- 
braced in  the  seventh,  to  wit,  "error  of  the 


trial  court  in  OTemillng  defendants'  motioii 
for  new  trial."  The  motion  for  new  trial 
presented  to  the  court  below  for  review  all 
the  rulings  complained  of.  Plaintiffs  in  er- 
ror waive  several  of  the  alleged  ert<as  by 
failing  to  argue  them  °in  their  brief. 

The  first  ruling  complained  of  Is  the  action 
of  the  trial  court  in  refusing  to  give  instruc- 
tion numbered  4,  requested  by  the  defend- 
ants. The  instruction  is  as  follows:  "The 
buyer  of  an  article  upon  an  implied  warranty 
of  quality  or  fitness  has  two  remedies  upon 
the  discovery  of  the  breach  thereof.  He  may 
either  return  the  goods  purchased,  and  de- 
mand the  purchase  money  to  be  returned  to 
him,  or  he  may  retain  the  goods  and  sue  for 
his  damages.  The  one  remedy  Is  exclusive 
of  the  other,  and  if  you  find  from  the  evi- 
dence that  the  oats  were  sold  by  the  defend- 
ants to  the  plaintiff  upon  the  agreement  or 
understanding  that  they  were  to  be  fed  to 
the  horses  of  the  plaintiff,  and  that  such  oats 
contained  castor  beans,  and  that  the  plaintiff, 
after  the  discovery  of  that  tact,  returned 
said  oata  and  received  a  return  from  the  de- 
fendants of  his  purchase  price,  after  knowing 
the  dangerous  consequences  of  their  use,  the 
plaintiff's  election  to  receive  a  return  of  the 
purchase  money  for  his  oats  would  constitute 
'  a  waiver  of  any  right  to  prosecute  this  action 
for  damages,  and  if  you  find  such  to  be  the 
fact,  it  will  be  your  duty  to  return  a  verdict 
for  the  defendants."  This  instruction  does 
not  contain  a  correct  exposition  of  the  law, 
as  applicable  to  the  case  at  bar.  The  ques- 
tion as  to  whether  or  not  ttie  return  of  the 
unused  portion  of  the  oats  and  a  repayment 
of  the  purchase  price  for  them  was  a  satis- 
faction of  the  entire  claim  of  Baum  was  s 
question  for  the  Jury  to  determine  from  all 
the  facts  and  the  intention  of  the  parties. 
If  all  the  oats  had  been  returned,  and  the 
entire  purchase  price  repaid,  it  would  have 
presented  a  different  question.  The  sale,  as 
to  the  portion  of  the  oats  used,  was  not  re- 
scinded, and  could  not  have  heeo.  The  dam- 
age was  done  by  the  portion  used,  and  not  by 
the  portion  returned.  It  was  a  new  and  in- 
dependent agreement  to  take  back  the  oats 
not  used,  and  repay  the  consideration,  and 
could  only  be  a  repudiation  of  the  former 
agreement  to  that  extent;  and  in  the  ab- 
sence of  an  agreement  to  settle  the  damages 
occasioned  by  the  breach  of  the  warranty  as 
to  the  used  portion,  and  as  to  which  the  sale 
had  become  absolute,  the  right  of  action 
would  still  exist  The  authorities  cited  by 
counsel  for  plaintiff  In  error  do  not  support 
their  position. 

The  case  ^of  Aiden  v.  Thurber,  149  Mass. 
271,  21  N.  E.  312,  Is  reUed  on  by  plaintiff  in 
error.  In  that  case,  Thurber  &  Co.  agreed 
to  sell  Alden  about  10,000  poimds  of  raspber- 
ry jam.  They  sent  the  jam  to  Alden  at  Bos- 
ton, and  he  remitted  to  them$l,QOO  In  part  pay- 
ment of  the  agreed  price.  After  the  receipt  of 
the  jam,  Alden  claimed  that  it  was  not  pure 
raspberry  jam,  as  his  contract  called  for,  and 
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wrote  Tharber  &  Co.  to  that  efFect  Thurber 
ft  Co.  IntdBted  that  the  Jam  was  the  kind  they 
bad  agreed  to  Aimish,  but  wrote  to  Alden 
that,  notwithstanding  that  fact,  as  they  still 
desired  to  retain  his  trade,  they  were  willing 
to  receive  the  whole  lot  back,  and  credit  it 
np  to  him,  together  with  the  freight  charges, 
and  in  this  way  settle  the  matter.  Upon  re- 
ceipt of  this  letter  Alden  sent  back  all  the 
Jam,  except  one  keg  that  be  bad  sold,  and 
requested  Thnrber  &  Co.  to  remit  bis  money 
at  <mce.  Thereupon  l^urber  &  Co.  credited 
Alden  with  the  Jam  returned,  and  the  ex- 
pense of  freight  and  cartage,  and  remitted 
him  the  balance  of  the  $1,000.  The  court 
said:  "This  was  a  mutual  rescission  of  the 
contract  The  letter  of  the  defendants  was 
an  offer  to  settle  and  compromise  the  con- 
troversy between  the  parties.  The  acts  and 
conduct  of  the  plaintiff  was  an  adequate  ac- 
ceptance of  that  offer.  This  was  a  waiver 
of  the  right  to  sue  for  any  preceding  breach 
of  the  contract.  The  performance  by  the  de- 
fendants of  the  new  agreement  operated  as 
an  accord  and  satisfaction  for  any  breach, 
and  discharged  the  old  contract  Such  was 
clearly  the  Intention  of  the  defendants,  and 
the  plaintiff  accepted  their  offer  uncondltion- 
ally,  and  this  induced  them  to  perform  It" 
The  court  bases  its  conclusion  in  the  above 
case  upon  the  ground  that,  by  the  agreement 
of  the  parties,  the  new  contract  was  to  be  an 
entire  settlement  of  the  matters  between 
them,  and  amounted  to  an  accord  and  satis- 
faction,—a  compr<Hnl8e. 

There  are  none  ot  the  elements  of  a  com- 
promise In  the  cajae  at  bar,  nor  does  the  evi- 
dence present  any  of  the  elemjents  of  an  ac- 
cord and  satisfaction.  There  was  no  agree- 
ment to  settle  anything.  Coyle  &  Smith  pro- 
posed to  repurchase  the  unused  oats,  they 
were  returned,  and  they  weighed  them  out 
and  paid  for  them  at  the  original  i»1ce. 
Nothing  was  compromised,  and  there  was 
nothing  else  surrendered  on  either  side. 
Coyle  &  Smith  got  back  the  same  oats  they 
sold,  at  the  same  price  per  bushel,  except  the 
portion  which  had  done  the  damage,  and 
nothing  was  said  as  to  this  portion,  or  as  to 
a  settlement  or  compromise  of  anything. 
The  payment  of  a  portion  of  an  undisputed 
debt,  although  accepted  in  full  satisfaction, 
and  a  receipt  In  full  is  given,  is  not  a  satis- 
faction of  the  balance,  and  will  not,  wh^re 
there  is  no  new  consideration,  estop  the  cred- 
itor from  recovering  the  remainder  of  such 
debt  Bailroad  Co.  v.  Davis  (Kan.  Sup.)  11 
Pac  421.  In  the  case  at  bar  there  was  no 
new  consideration  passed.  The  oats  were 
presumably  worth  as  much  when  returned  as 
when  orl^nally  purchased,  and  they  were 
retaken  at  the  orlgnal  purchase  price,  and 
the  exact  amount  returned,  and  no  more  paid 
for.    Neither  party  mentioned  the  claim  for 

.  damage  occasioned  by  the  portion  not  return- 
ed, and  nothing  was  said  as  to  a  compro- 
mise, or  a  final  or  full  settlement    To  con- 

'stitate  accord  and  satisfaction,  that  which  Ijs 


received  by  the  creditor  must  be  accepted  by 
him  in  satisfaction,  and  whether  there  was 
such  an  acceptance  is  a  question  for  the  Ju- 
ry. Frlck  V.  Algeler,  87  Ind.  256;  Hardman 
V.  Bellhouse,  9  Mees.  &  W.  596;  Heam  v. 
Klehl,  38  Pa.  St  147;  Telegraph  Co.  v.  Bu- 
chanan, 35  Ind.  429.  The  refused  instruction 
states,  as  a  proposition  of  law,  that  If  Baum 
returned  the  oats,  and  received  pay  for  same, 
such  return  and  repayment  was  a  bar  to  a 
recovery  for  damages.  It  did  not  submit  the 
question  to  the  Jury,  to  be  detoralned  as  a 
fact,  whether  or  not  there  had  been  a  com- 
promise, or  accord  and  satisfaction,  and  the 
court  correctly  refused  to  give  it  Rogers  v. 
Rogers,  139  Mass.  440.  1  N.  E.  122,  cited  by 
plaintiff  in  error,  fully  supports  this  doc- 
trine. In  that  case  the  court  says:  "Wheth- 
er the  new  agreement  was  substituted  for 
the  old,  and  thus  operated  as  a  resclssioii  or 
discharge  of  It,  must  be  determined  by  the 
Intention  of  the  parties  to  be  ascertained 
from  their  correspondence  and  conduct"  See, 
also,  as  supporting  this  position.  Peck  v.  Re- 
qua,  13  Gray,  407;  Muntoe  v.  Perkins,  9 
Pick.  298;  Holmes  v.  Doane^  9  Cush.  135; 
Cooke  V.  Murphy,  70  111.  96;  Moore  v.  Loco- 
motive Works,  14  Mich.  266. 

In  the  case  of  Th<»nton  v.  Wynn,  12 
Wheat  193,  the  question  before  the  court 
was  "not  whether  the  purchaser  of  a  horse 
which  is  warranted  sound  has  a  remedy  over 
against  the  vendor  upon  the  warranty,  in 
case  it  be  broken,  but  whether,  in  an  action 
against  him  for  the  purchase  money,  he  can 
be  permitted  to  defend  himself  by  proving  a 
breach  of  warranty."  And  on  this  question 
the  court  held  to  the  ancient  but  now  obso- 
lete rule  that  the  vendee  must  pay  the  pur- 
chase money,  and  was  put  to  his  separate 
action  upon  the  warranty  for  his  damages, 
unless  it  was  shown  that  the  vendor  knew  of 
the  unsoundness  of  the  horse,  and  the  vendee 
tendered  a  return  of  it  within  a  reasonalrfe 
time.  There  are  some  dicta  in  the  discussioa 
of  the  case  that  would  seem  to  support  coun- 
sel's position,  but  the  law  of  the  case  is  not 
in  conflict  with  the  views  we  have  expressed 
In  the  case  under  consideration. 

In  Chapman  v.  Searle,  3  Pic^.  38,  after 
there  had  been  a  sale  and  delivery  of  goods, 
there  was  an  agreement  to  take  the  goods 
back  and  return  the  consideration.  This 
agreement  was  never  consummated.  It^was 
contended  that  this  agreement  was  a  rescis- 
sion of  the  contract  of  purchase.  The  court 
said:  "It  was  contended  on  the  part  of  the 
defendant  that  the  contract  was  rescinded  by' 
the  original  parties  before  the  plaintiff's  ti- 
tle accrued.  If  our  view  of  the  case  is  cor- 
rect, the  contract  was  executed,  and  was  not 
merely  executory,  and  so  it  could  not  be  con- 
sidered as  rescinded,  which  must  be  under- 
stood as  discharging  or  canceling  It  while  It 
remained  to  be  performed.  Finally,  It  was 
contended  for  the  defendant  that  there  was 
a  resale  of  the  property  by  Ludlow  to  Whit- 
ing before  the  plahitifrs  title  accrued.    But 
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upon  a  carefnl  review  of  the  evidence,  we 
can  perceive  only  an  agreement  to  reconvey 
at  some  future  time,  and  upon  certain  condi- 
tloDB,  which  were  never  compiled  with  be- 
fore Ludlow  was  obliged  to  assign  all  his 
property  to  the  plaintiffs."  We  find  nothing 
in  the  case  last  cited  to  support  the  conten- 
tion of  counsel  for  plaintiff  in  error.  Upon 
the  contrary.  It  supports  the  theory  that  the 
sale  of  the  oats  waa  an  executed  contract; 
and,  there  being  nothing  further  to  be  done 
under  the  contract  of  sale,  it  could  not  be  re- 
scinded, and  that  the  agreement  by  which  a 
portion  of  the  oats  were  returned  was  a  re- 
sale or  new  agreement  The  warranty  found 
to  have  beoi  made  at  the  time  of  the  sale  of 
the  oats  la  a  collateral  agreement,  and  not  a 
condition  of  the  sale,  and  tnis  action  is  for 
a  breach  of  the  warranty,  and  not  an  actlCMi 
to  enforce  the  contract 

In  Prescott  v.  Wright,  4  Gray,  461,  an  ac- 
tion of  tort  was  brought  for  breaking  and  en- 
tering the  plaintiff's  close  in  Groton,  and  cut- 
ting and  carrying  away  wood  and  timber. 
The  defendant  answered,  setting  up  a  license 
to  enter,  and  a  purchase  of  the  wood  and 
timber.  The  sale  of  the  wood  and  timber 
was  not  denied,  but  the  plaintiff  offered  to 
prove  that,  before  the  bringing  of  his  action, 
he  discovered  that  the  defendants  had  made 
false  representations  and  concealed  the  truth 
from  him,  whereby  he  was  Induced  by  fraud 
to  enter  into  the  contract  of  sale,  and  that  he 
had  seasonably  tendered  back  the  purchase 
money  and  a  note  executed  in  part  payment 
for  the  wood  and  timber.  The  trial  court 
held  that  the  plaintiff,  having  made  a  sale 
of  the  timber,  could  not  maintain  his  action, 
and  took  the  case  from  the  jury,  and  ren- 
dered judgment  for  the  c'efendants.  The  on- 
ly question  before  the  supreme  court  was  as 
to  the  correctness  of  this  ruling,  and  the 
court  held  that  the  question  of  the  fraud  and 
rescission  should  have  been  submitted  to  the 
jury. 

Park  V.  Richardson  &  Boynton  Co.,  81  Wis. 
399,  51  N.  W.  572,  is  a  case  relied  upon  by 
plaintiffs  in  error.  This  was  an  action  by 
Park  et  al.  v.  Richardson  &  Boynton  Co.,  to 
recover  damages  for  alleged  defects  in  a  fur- 
nace sold  to  plaintiffs,  and  placed  in  their 
storehouse  for  heating  purposes.  Under  the 
contract  of  sale  there  was  an  express  agree- 
ment that  if  the  furnace  failed  to  work  sat- 
isfactorily the  vendors  would  substitute  a 
different  size,  or  remove  the  furnace  and  re- 
fund the  amount  paid  for  same,  at  the  elec- 
tion of  the  vendees.  The  furnace  failed  to 
-Work  as  agreed.  The  plaintiffs,  in  their  pe- 
tition, blended  two  causes  of  action,  one  for 
retjim  of  purchase  money  and  the  other  for 
breach  of  warranty.  The  court  held,  on  ap- 
peal, that  the  plaintiffs  could  not  rely  upon 
both  remedies  in  one  action;  that  they  might 
rely  upon  their  contract  and  return  the  prop- 
erty and  recover  their  purchase  money,  or 
they  could  keep  the  property  and  sne  for 
breach  of  warranty;   that  the  two  remedies 


were  alternative  under  the  terms  of  his 
agreement  The  court  further  held  that 
keeping  and  paying  for  the  property  was  no 
waiver  of  the  right  to  sue  for  damages  for  a 
breach  of  warranty.  We  find  nothing  in  this 
case  to  conflict  with  our  view  of  the  case  at 
bar.  The  keeping  and  paying  for  the  oats 
that  had  been  fed  before  the  discovery  of 
their  quality  was  not  a  waiver  of  any  right 
to  recover  for  damages  occasioned  by  tbdr 
use,  and  the  resale  of  the  unused  portion  to 
the  original  vendor,  without  any  agreement 
or  intimation  by  either  party  that  such  resale 
should  be  in  satisfaction  or  settlement  of 
such  damages,  is  no  bar  to  a  recoveiy  for 
breach  of  warranty.  Every  breach  of  war- 
ranty occasioning  any  damage  or  detriment 
gives  a  right  of  action  to  the  party  damaged, 
and  such  right  of  action  contmues  in  his  fa- 
vor until  the  same  is  satisfied,  waived,  or 
barred  in  some  manner.  There  is  nothing  in 
the  case  at  bar  that  shows  any  intent  or  pur- 
pose on  the  part  of  the  parties  to  satisfy  or 
waive  this  right,  and  we  find  nothing  in  the 
law  or  the  acts  of  Baum  that  will  bar  &uch 
right 

Philadelphia  Whiting  Co.  v.  Detroit  White 
Lead  Works  (Mich )  24  N  W.  881,  is  another 
case  relied  upon  by  counsel  for  plaintiffs  in 
error.  We  find  nothing  in  the  case  to  sup- 
port their  contention.  The  Philadelphia 
Whiting  Company  sold  to  the  white  lead 
works  300  barrels  ot  the  best  commercial 
whiting,  to  be  used  in  manufacturing  putty. 
After  using  several  barrels  of  the  whiting  in 
{he  manufacture  of  putty  for  their  trade, 
they  found  it  of  an  inferior  quality,  and  so 
notified  the  vendors,  and  stored  the  remain- 
der for  tlie  use  of  the  vendors,  and  refused 
to  pay  for  same.  The  vendors  sued  for  the 
purchase  price.  The  vendees  set  up  the 
breach  of  contract  and  damages;  and  they  re- 
covered judgment  against  the  vendors  for 
$509.20.  The  vendors  appealed.  The  only 
questions  determined  by  the  appellate  court 
were:  (I)  Where  the  contract  for  sale  of 
goo<Is  is  made  by  letter,  such  letter  or  letters 
are  the  only  evidence  that  can  properly  be 
introduced  to  show  what  the  contract  be- 
tween the  parties  was.  (2)  Where  the  char- 
acter of  the  goods  purchased  is  such  that 
their  quality  cannot  be  determined  by  look- 
ing at  and  examining  them,  but  by  actual 
use  only,  the  purchaser  will  be  entitled  to  a 
reasonable  time  in  which  to  test  the  goods 
and  ascertain  whether  they  are  the  kind  or- 
dered, and,  until  this  question  is  determined, 
the  retention  of  the  goods  does  not  amount 
to  an  acceptance  thereof.  Evidently  the 
foregoing  case  treated  of  a  conditional  sale, 
where  the  ownership  of  the  property  never 
passed  to  the  vendees,  and  on  the  discovery 
of  the  inferior  quality  of  the  goods  they  had 
a  right  to  reject  the  goods  and  refuse  pay- 
ment It  was  not  a  rescission  of  the  con-- 
tract,  but  a  refusal  to  consummate  a  con- 
tract. In  said  case  it  was  contended,  on  ap- 
peal, that  the  trial  -court  should  have  allow- 
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ed  the  plaintiffs  to  recover  for  the  value  of 
the  42  barrels  used  by  the  vendees  In  testing 
the  whiting,  before  they  found  out  its  In- 
feriority. On  this  question  the  supreme 
court  of  Michigan  said:  "Had  this  been  done, 
simple  justice  would  have  required  the  al- 
lowance to  the  defendant  of  the  damages  it 
sustained  in  the  use  it  made  of  the  plain- 
tiff's goods  In  testing  the  quality,  and  this, 
according  to  the  undisputed  testimony,  .was 
at  least  $1,000.  So  that  it  clearly  appears 
the  plaintiff  has  not  been  Injured  by  the 
action  of  the  court  <m  this  point  .  Certainly 
the  defendant  derived  no  benefit  from  the 
amount  used."  The  principle  announced 
above  is  applicable  to  the  case  at  bar.  Coyle 
&  Smith  rec^ved  and  retained  pay  for  the 
portion  of  the  oats  that  were  used  before 
their  poisonous  quality  was  discovered,  and 
simple  justice  would  require  the  allowance 
to  Baum  of  the  damages  he  sustained  in  the 
use  be  made  of  the  oats  that  were  fed  to  his 
horses. 

We  have  reviewed  or  examined  all  the 
other  aatborlties  cited  by  counsel  for  plain- 
tiffs in  error,  so  far  as  the  same  are  at  Oiir 
command,  and  fail  to  find  any  case  an- 
noimclng  a  doctrine  or  rule  which,  in  our 
view  of  the  case  at  bar,  renders  the  action 
of  the  trial  court  erroneous  In  refusing  the 
Instruction  requested  by  plaintiffs  in  error. 
The  rule  embodied  in  the  refused  instruction 
is  the  law  as  applicable  to  a  certain  class 
of  cases,  but  -would  be  misleading  In  the 
case  at  bar. 

The  next  contention  of  plaintiffs  in  error 
Is  that  the  court  erred  In  overruling  their  mo- 
tion to  require  the  plaintiff  in  the  court  be- 
low to  elect  whether  he  would  proceed  upon 
the  ground  of  tort  or  of  contract.  The  peti- 
tion sets  out  a  state  of  facts  which  might 
sustain  an  action  for  deceit,  or  one  for  breach 
of  warranty.  An  action  to  recover  damages 
for  deceit' Is  an  action  in  tort,  while  an  ac- 
tlcm  to  recover  for  breach  of  warranty,  ex- 
press or  Implied,  is  an  action  ex  contractu. 
A  motion  to  require  the  plaintiff  to  separate- 
ly state  and  number  bis  causes  of  action 
would  have  been  the  proper  practice,  but  it 
does  not  appear  that  any  objection  was  made 
to  the  petition  for  this  cause.  If  the  plain- 
tiff relied  upon  his  allegations  that  the  de- 
fendants, by  their  negligence  and  careless- 
ness, permitted  castor  beans  to  become  in- 
termixed with  the  oats  being  i&pt  for  feed 
of  stock,  and  that  he  had  no  knowledge  of 
such  acts,  or  the  condition  of  such  oats,  and 
that  the  defendant,  knowing  the  condition 
and  quality  of  the  oats,  and  the  poisonous 
quality  of  the  beans,  sold  same  to  plaintiff, 
representing  them  to  be  good  and  fit  for  his 
horses  to  eat,  then  he  should  have  brought 
his  action  for  deceit,  and  It  was  Immaterial 
about  any  warranty;  or,  on  the  other  hand, 
if  he  intended  to  rely  upon  the  implied  war- 
ranty from  the  fact  that  he  purchased  and 
I>ald  for  oats,  to  be  u«ed  for  feeding  his 
horses,  which  was  known  to  defendants  at 


the  time  of  sale,  then  it  was  immaterial 
whether  the  defendants  knew  of  the  beans 
being  in  the  oats  or  not  It  appears  from 
the  record,  though,  that  this  was  tried  in  the 
court  below  upon  the  theory  that  it  was  an 
action  to  recover  damages  for  a  breach  of  im- 
plied warranty.  Tlie  testimony  was  Intro- 
duced on  this  theory.  The  court  instructed 
the  jury  on  such  theory.  The  jury  were  re- 
quested to  find  specially  on  the  question  of 
warranty  and  did  so  find.  It  is  a  familiar 
rule  of  practice  that  parties  must  present 
and  try  their  case  upon  some  definite  and 
settled  theory,  and  an  appellate  court  will 
look  to  that  theory  of  the  case  to  determine 
the  question  of  whether  error  was  commit- 
ted. It  is  correct  as  contended  by  counsel 
for  plaintiffB  in  error,  that  it  Is  not  proper 
pleading  or  practice  to  blend  tort  and  breach 
of  contract  In  the  same  pleading,  and  if  it 
appears  that  plaintiffs  in  error  were  preju- 
diced by  this  course  the  cause  should  be  re- 
versed. But  in  the  special  findings  of  fact 
the  jury  found  in  favor  of  the  defendants 
on  the  question  of  negligence.  The  burden 
was  on  the  plaintiff  to  prove  this  allegation, 
and  a  failure  of  the  Jury  to  find  affirmative- 
ly In  his  favor  on  the  question  is  equivalent 
to  a  finding  for  the  defendants.  The  Jury 
further  found  that  there  was  a  sale  of  the 
oats  as  claimed;  that  they  were  sold  with  a 
warranty;  and  they  base  the  amount  of  dam- 
ages upon  the  consequences  of  the  breach, 
and  make  no  finding  of  fraud  or  deceit. 
Hence,  we  think  the  defendants  were  not 
prejudiced  or  injured  by  the  failure  of  the 
court  to  require  the  plaintiff  to  elect  upon 
what  theory  he  would  proceed,  and  if  error 
was  committed  it  was  harmless  error.  If 
there  had  been  no  speciai  findings,  and  we 
were  compelled  to  look  solely  to  the  general 
verdict  for  light,  we  might  be  warranted  in 
concluding  that  the  jury  took  the  questlcm 
of  negligence  into  consideration  in  fixing  the 
amount  of  the  damages  to  be  assessed,  but 
the  answers  to  the  special  findings  exclude 
any  such  inference.  We  agree  with  counsel 
for  plaintiffs  in  error  in  their  argument  that 
if  there  was  a  warranty  either  express  or 
implied  the  plaintiff  would  have  a  right  of 
action  on  the  breach  of  same,  whether  the 
vendors  were  negligent  or  otherwise,  and  the 
measure  of  damages  would  be  the  same  In 
either  case,  and  the  question  of  negligence 
or  fraud  should  have  been  eliminated  from 
the  case;  but,  unless  it  appears  that  the- 
vendors  were  injured  thereby,  they  are  in 
no  position  to  complain. 

The  next  contention  is  that  the  court  erred 
in  the  instruction  to  the  jury  as  to  what  con- 
stitutes a  warranty.  The  Jury  found  in  an- 
swer to  the  special  iuterrogatorles  that  the 
defendants  warranted  the  oats  to  the  plain- 
tiff to  be  good,  wholesome  oats.  We  must 
look  to  the  evidence  in  the  case  and  the  In- 
structions of  the  court  to  determine  upon 
what  this  finding  was  based,  or  upon  what 
theory  of  the  law  and  facts  the  jury  arrived 
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at  tbis  concInBlon.  The  Jury  found  specially 
that  the  defendants  sold  to  plaintiff  20  bush- 
els of  oats  at  the  price  of  35  cents  per  bush- 
el; that  It  was  a  part  of  the  agreement  at 
the  time  of  the  sale  that  said  oats  were  be- 
ing sold  for  the  purpose  of  being  fed  to 
plaintlfTs  livery  horses,  and  that  said  oats 
contained  castor  beans  at  the  time  they  were 
so  sold;  that  the  plaintiff  did  not  see  or  In- 
spect the  oats  at  or  prior  to  the  purchase, 
nor  did  he  go  Into  the  bin  where  the  oats 
were,  and  look  at  them,  prior  to  the  pur- 
chase. They  further  foimd  that  the  defend- 
ants were  handling  castor  beans  as  a  part  of 
their  business,  and  they  did  not  inform 
plaintiff  of  such  fact.  The  general  verdict 
was  for  the  plaintiff,  assessing  bis  damages 
at  $180  for  loss  of  horses  by  death;  $205 
for  Injury  to  his  other  horses;  $35  for  doc- 
tor bills  and  medicine;  $150  for  Injury  and 
loss  to  his  business  by  being  deprived  of  the 
use  of  his  horses,  occasioned  by  their  sick- 
ness. There  is  no  evidence  of  an  express 
warranty  at  the  time  of  the  sale,  and  hence 
the  jury  must  have  found  the  warranty  Im- 
plied from  the  sale  Itself,  and  the  law  as  giv- 
en by  the  court.  The  court  on  this  question 
Instructed  the  jury  as  '  follows:  "(6)  The 
court  instructs  the  jury  that,  where  goods 
are  purchased  from  merchants  In  the  usual 
course  of  business,  said  merchants  warrant 
by  sale  thereof  to  one  that  buys  for  bis  own 
actual  use,  and  not  for  the  purpose  of  sale, 
that  such  goods  are  sound  and  wholesome 
for  the  use  and  purposes  to  which  such  goods 
are  ordinarily  put  If  the  jury  find  by  a  pre- 
ponderance of  the  evidence  that  the  plain- 
tiff herein  was  engaged  in  the  livery  busi- 
ness, and  that  such  fact  was  known  to  the 
firm  of  Coyle  &  Smith,  or  their  agents  and 
employes,  and  if  you  further  find  that  the 
plaintiff  In  this  case  purchased  of  the  de- 
fendants the  oats  alleged  to  have  contained 
a  mixture  of  castor  beans,  and  that  said  de- 
fendants, knowing  that  the  plaintiff  intend- 
ed to  use  such  oats  for  the  purpose  of  feed- 
ing his  horses,  sold  the  plaintiff  oats  con- 
taining a  mixture  of  castor  beans,  and  said 
plaintiff  fed  the  same  to  his  horses,  and 
could  not,  by  the  use  of  ordinary  care,  have 
discovered  that  the  oats  contained  the  mix- 
ture of  castor  beans,  and  If  the  jury  further 
find  that  such  castor  beans  were  Interming- 
led with  the  oats  at  the  time  the  same  were 
sold  to  said  plaintiff,  then  the  court  instructs 
the  jury  that  the  defendants  in  this  case  are 
liable  in  damages  to  the  extent  of  the  injury 
suffered  by  plaintiff  by  reason  of  the  fact 
that  the  oats  so  purchased  were  by  the 
plaintiff  fed  to  the  stock  of  plaintiff."  The 
first  general  proposition  embraced  In  the 
foregoing  instruction  Is  subject  to  some  ex- 
ceptions, and  might  be  objectionable  were  it 
not  followed  by  the  portion  applicable  to  the 
facts  in  this  case,  in  which  the  jury  are  spe- 
cifically directed  as  to  their  duty  in  case 
they  find  certain  facts  from  the  evidence. 
We  think  this  Instruction  embodies  the  law 


as  supported  by  tbe  greater  weight  of  mod- 
em authority,  regardless  of  any  statute  on 
the  question.  Tbe  findings  of  fact  la  this 
case  show  that  the  oats  were  sold  by  the 
vendors  to  tbe  vendee  without  his  inspection, 
for  the  particular  purpose  of  being  fed  to 
his  livery  horses.  The  general  rule  in  such 
cases,  as  supported  by  a  respectable  weight 
of  authority,  is  that  in  sales  of  goods  or 
chattels  by  description,  when  the  buyer  has 
not  Inspected  the  goods,  there  Is  an  Im- 
plied warranty  that  they  shall  be  fit  for  the 
particular  purpose  to  which  they  are  to  be 
applied,  when  that  purpose  is  known  to  the 
vendor.  Morse  v.  Stock-Yard  Co.  (Or.)  28 
Pac.  2;  Best  v.  Flint,  58  Vt.  543,  5  Atl.  192; 
Jones  V.  Bright,  5  Blng.  533;  Gerst  v.  Jones. 
34  Am.  Rep.  773;  Divine  v.  McCormiek,  00 
Barb.  116;  Canning  Co.  v.  Metzger  (N.  T. 
App.)  23  N.  E.  372;  Hoover  v.  Petera,  18 
Mich.  51;  Sinclair  v.  Hathaway,  57  Mich.  60, 
23  N.  W.  459;  Shaw  v.  Smith  (Kan.  Sup.)  25 
Pac.  886;  Gammell  v.  Gunby,  52  Ga.  50i; 
French  v.  Vlnlng,  102  Mass.  132;  P<^nd  y. 
Miller,  95  Ind.  387;  Rice  ▼.  Forsyth,  41 
Md.  389;  Howard  v.  Hoey,  23  Wend.  350; 
Van  Wyck  v.  Allen,  69  N.  Y.  61;  White  v. 
Miller,  71  N.  Y.  131.  And  the  rule  Is  with- 
out exception  that  when  goods  axe  sold  for 
a  particular  purpose,  and  the  buyer  has  no 
opportunity  to  inspect  them,  there  Is  an  Im- 
plied warranty  that  such  goods  shall  be  suit- 
able for  the  particular  purpose  for  which 
they  are  sold.  We  think  the  plaintiffs  in  er- 
ror have  no  room  to  complain  of  the  Instruc- 
tion given. 

It  is  next  contended  that  the  court  erred 
In  admitting  proof  and  giving  Instructions  as 
to  the  measure  of  damages.  The  court  In- 
structed the  jury  that  If  they  found  for  the 
plaintiff  the  measure  of  his  recovery  would 
be:  (1)  Tbe  value  of  the  horses  which  died 
from  the  effects  of  the  poisonous  substance 
in  tbe  oats.  (2)  Damages  resulting  from  a 
permanent  injury  to  the  living  horses,  oe- 
casioned  by  eating  the  oats  and  beans.  (3) 
The  loss  to  plaintiff's  business,  for  use  of 
his  horses  during  the  time  they  were  sick. 
(4)  The  amount  of  money  expended  by  plain- 
tiff in  the  proper  treatment  of  the  sick  ani- 
mals. This  instruction  Is  as  favorable  to 
tbe  defendants  as  they  could  expect  All 
the  elements  of  damage  embraced  in  the  in- 
struction are  traceable  directly  to  the  use  of 
the  castor  beans,  and  are  the  actual  and  nec- 
essary results  of  feeding  the  horses  the  pois- 
oned oats.  The  instruction  is  within  the 
rule  laid  down  by  Sutherland  on  Damages 
(volume  1,  p.  56).  "There  must  not  only  be  a 
legal  connection  between  the  Injury  and  the 
act  complained  of,  but  such  nearness  in  tbe 
order  of  events,  and  closeness  in  the  rela- 
tion of  cause  and  effect,  that  the  infiuence 
of  the  injurious  act  may  predominate  over 
that  of  other  causes,  and  concur  to  produce  tbe 
consequence,  or  be  traced  to  those  causes." 
The  measure  of  damages  in  ordinary  cases 
of  injury  of  personal  property,  where  the 
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property  Is  not  entirely  lost  or  destroyed,  or 
snbstantlally  bo,  but  Is  only  Impaired  in 
Talue  or  partially  destroyed,  la  the  difference 
between  tbe  valne  before  tlie  injury  and  im- 
mediately thereafter,  and  reasonable  expense 
incurred,  or  value  of  time  spent  in  reason- 
able Mideavors  to  preserve  or  restore  tbe 
property  injured.  Field,  Dam.  621;  Eastman 
V.  Sanborn,  3  Allen,  584;  Harrison  v.  Rail- 
road Co.,  88  Mo.  625.  And  in  case  of  Injury, 
In  addition  to  the  above,  the  temporary  loss 
of  Its  use,  and  interest  from  date  of  action. 
Railroad  Co.  v.  Hudson;  62  Ga.  679;  Jack- 
son T.  Railroad  Co.,  74  Mo.  526;  Meyers  v. 
Raihroad  Co.,  64  Mo.  542;  Railway  Co.  v. 
Johnston,  74  HI.  83.  It  is  the  duty  of  a  party 
to  protect  himself  from  tbe  Injurious  conse- 
quences of  the  wrmgful  act  of  another,  if 
he  can  do  so  by  ordinary  care  and  effort,  and 
at  moderate  and  reasonable  expense;  and  for 
snch  reasonable  exertion  and  expense  in  that 
behalf  the  wrongdoer  is  liable.  3  Pars.  Cont 
17&  "Expenses  Incurred  in  good  faith,  in  at- 
tempting a  cnre,  may  be  recovered,  in  addi- 
tion to  the  actual  valne  of  the  animal  at  the 
time  the  Injury  occurred,  in  a  suit  for  dam- 
ages for  an  injury  to  an  animal  by  which  it 
was  rendered  entirely  worthless;  although 
the  defendant  was  not  consulted  In  relation 
to  the  matter  of  the  attempted  cure."  Ellis 
▼.  Hilton  (Mich.)  43  N.  W.  1048;  Watson  v. 
Lisbon  Bridge,  14  Me.  201;  Murphy  v.  Mc- 
Craw  (Mich.)  41  N.  W.  917;  Long  t.  Clapp, 
15  Neb.  417, 19  N.  W.  487.  "The  damage  to 
be  recovered  must  always  be  the  natural  and 
approximate  consequence  of  the  act  complain- 
ed of,"  says  Mr.  Greaileaf,  and  those  results 
are  proximate  which  the  wrongdoer,  from  his 
position,  must  have  contemplated  as  the 
probable  consequence  of  his  fraud  or  breach 
of  contract  Smith  v.  BoUes,  132  U.  S.  125, 
10  Sup.  Ct  39.  We  find  no  objection  to  the 
Instruction  on  the  measure  of  damages,  and, 
as  the  proof  was  limited  to  the  character  of 
damages  embraced  in  the  instructions,  thore 
was  no  error  on  this  question. 

It  is  next  contended  by  plaintiffs  in  error 
that  the  court  erred  in  admitting  evidence  of 
actual  values,  without  showing  there  was  no 
market  value  for  the  kind  of  horses  alleged 
to  have  died.  The  evidence  is  confusing  on 
this  question,  but,  on  an  examination  as  a 
whole,  we  do  not  think  the  evidence  sns- 
-ceptlble  of  the  construction  and  open  to  tbe 
objection  urged.  The  witnesses  testified  as 
to  their  general  knowledge  of  the  horses  In 
question;  of  their  knowledge  generally  of 
the  prices  and  values  of  livery  stock  at  that 
time;  that  these  horses  were  average  livery 
horses;  and  that  such  horses  were  of  such 
and  such  values.  We  think  this  fairly  im- 
plies the  market  value  at  that  time.  The 
witnesses  fixed  no  other  basis  of  knowledge, 
and  when  one  speaks  generally  of  the  values 
of  chattels  it  means  their  value  In  the  mar- 
ket This  is  inferred  unless  a  different  basis 
of  value  is  fixed  by  the  witness,  or  it  is  ap- 
parent that  the  witness  bases  his  value  on  a 


different  foundation.  As  to  the  Injury  to 
the  horses  that  were  sick,  the  veterinary  in 
charge  testifies  as  to  the  value  of  the  horses 
before  they  were  sick.  He  also  testified  as 
to  the  effect  of  castor  beans  upon  the  diges- 
tion and  stomach  of  the  horses,  and  the  per- 
manency or  general  effect  of  tbe  Injury  on 
the  particular  horses  that  he  treated,  and 
then  gave  his  opinion  or  judgment  as  to  the 
damage  done.  This  was  In  tbe  nature  of  ex- 
pert testimony,  and  he  had  a  right  to  express 
his  opinion.  The  rule  that  the  damage  is 
determined  by  the  difference  in  value  of  tbe 
horses  before  and  after  the  injury  was  not 
violated  In  his  testimony,  but  was  differently 
applied.  He  gave  the  value  before  using, 
and  the  damage  done.  The  result  was  the 
same  as  If  be  had  given  the  value  before  and 
the  value  afterwards.  It  was  a  matter  of  cal- 
culation as  to  the  amount  from  either  basis, 
and  the  result  would  not  be  different 

There  are  some  of  the  proceedings  that 
are  properly  subject  to  criticism,  but,  upon 
the  whole,  we  think  tbe  verdict  and  find- 
ings reached  were  correct,  under  the  plead- 
ings and  evidence,  and  that  a  correct  conclu- 
sion was  reached  under  the  law;  and  al- 
though there  may  be  errors,  unless  they 
have  resulted  in  substantial  injury  or  In- 
justice to  the  complaining  party,  the  judg- 
ment must  be  affirmed.  We  find  no  error  in 
the  record  that  wUl  justify  a  reversal  of  the 
Judgment  The  judgment  of  the  district 
court  Is  affirmed,  at  the  coats  of  plaintiffs  in 
error. 

DALE,  O.  J.,  having  tried  the  case  below, 
and  BIERER,  J.,  having  formerly  been  of 
counsel  in  the  case,  not  sitting. 


(3  Okl.  2S0) 
PAPPB  V.  TROUT  et  al. 

(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

PLBADISOS— KlECTMUNT  — ESTOPPKL    OP    T«!fAST 

TO  QcESTiox  Ljindlord's  Titlb. 

1.  Where  a  complaint  sets  forth  two  causes 
of  action,  and  a  plea  of  abatement  is  filed  which 
is  good  as  to  one  cause,  and  not  good  as  to  the 
other,  a  demurrer  to  tbe  plea  should  be  sus- 
tained. 

2.  Under  article  32,  c  70,  Code  1890,  eject- 
ment will  lie  by  a  landlord  to  obtain  possession 
of  property  for  tlie  nonpayment  of  rent 

3.  Where  it  is  shown  that  a  tenant  is  in 
possession  of  property  under  a  written  lease  and 
permission  of  his  landlord,  held,  that  he  is  es- 
topped from  settlnK  up  an  adverse  claim  of 
tiUe  in  himself  in'  the  property  while  he  holds 
under  snch  condition. 

4.  Where  a  lease  is  entered  into  for  a  pe- 
riod of  six  months,  and  a  prbvision  is  inserted  to 
the  effect  that  after  the  expiration  of  such  pe- 
riod, if  the  tenancy  continues,  it  shall  be  deemed 
a  tenancy  from  montii  to  month,  hrld,  that 
after  a  tenant  has  continued  to  occupy  the  prem- 
ises leased  after  the  expiration  of  the  six 
months,  and  paid  rent  as  agreed  in  the  lease, 
he  will  not  be  permitted  to  deny  its  validity. 

5.  A  tenancy  from  month  to  month  is 
created  where  parties  enter  into  a  lease  which 
nrovided  that  after  a  certain  period  the  lease 
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shall  be  so  considered,  and  the  tenant  continues 
to  occupy  under  such  lease. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Kingflsber  county. 

Action  In  ejectment  by  L.  L.  Trout  and 
M.  J.  Kane  against  R.  Pappe.  Plaintiffs 
had  judgment,  and  defendant  brings  er- 
ror.   Modified. 

James  A.  Morris,  for  plaintiff  in  error.  W. 
W.  Noffsinger,  for  defendants  in  error. 

'  DALE,  C.  X  1.  October  25,  1S92,  J.  L. 
Trout  and  M.  J.  Kane  Instituted  a  suit  in 
ejectment  in  tlie  district  court  of  Kingfisher 
county,  and  in  their  complaint  alleged  that 
they  were  the  owners  in  fee  simple  and  en- 
titled to  the  Immediate  possession  of  cer- 
tain real  estate,  situated  In  Kingfisher  city. 
They  further  allege  In  their  petition  that  on 
the  Ist  day  of  September,  1880,  they  leased  the 
premises  to  R.  Pappe,  the  defendant  below, 
and  that  the  condition  of  the  lease  had  been 
broken  by  said  Pappe,  in  that  be  had  re- 
fused to  pay  the  rent  as  prescribed  in  the 
lease,  and  refused  to  deliver  the  possession 
of  the  premises  to  the  plaintiffs  upon  plain- 
tiffs' request;  that  the  defendant  had  notice 
to  quit  the  same.  As  exhibits  attached  to 
the  petition  are  copies  of  the  lease  and  the 
notice  to  quit.  Pappe  answered  by  filing  a 
plea  In  abatement,  wherein  he  alleged,  in 
substance,  that  the  land  described  in  the 
petition  of  plaintiffs  belonged  to  the  United 
States;  that  the  same  was  settled  upon  as  a 
town  site;  and  that  he  (Pappe)  claimed  and 
occupied  the  same  under  the  town-site  laws 
from  the  1st  of  March,  1890,  and  has  con- 
tinued ever  since  said  date  to  so  claim  and 
occupy  the  property  sued  for  as  described 
in  the  complaint  of  the  plaintiffs.  He  fur- 
ther alleges  that  he  made  his  application  to 
the  board  of  town-site  trustees  for  the  tract 
In  question,  and,  after  the  hearing  and  award 
by  the  town-site  board,  he  appealed  the  case, 
and  the  same  was  then  pending  on  ai^eal  be- 
fore the  commissioner  of  the  general  land 
office.  To  this  plea  in  abatement  the  plain- 
tiffs filed  a  demurrer  because  said  plea  did 
not  state  facts  suflflcient  to  constitute  a  de- 
fense to  plaintiffs'  cause  of  action,  which 
demurrer  was  sustained  by  the  court.  Aft- 
erwards, by  leave,  the  defendant  filed  a 
counterclaim  as  occupying  claimant,  in 
which  he  alleged,  in  substance,  tliat  he  set- 
tled upon  the  tract  of  land  under  the  town- 
site  laws  of  the  United  States  on  the  Ist  day 
of  March,  1890,  at  a  time  when  the  same  was 
a  part  of  the  public  domain  of  the  United 
States,  and  made  valuable  improvements 
thereon,  under  such  circumstances  as  to  give 
him  good  reason  to  believe,  and  In  fact  he 
did  believe,  that  he  had  a  right  to  claim,  im- 
prove, and  occupy  the  lot  under  the  laws  of 
the  United  States;  that  he  had  filed  his  ap- 
plication with  the  l)oard  of  town-site  tnistees 
for  a  deed  to  the  lot,  and  that  a  hearing  was 


had.  by  said  board,  in  which  hearing  the  plain- 
tiffs below  and  he  (Pappe)  were  adverse  par- 
ties; that  he  had  improvements  to  the  value 
of  $800  upon  the  lot,  which  improvements 
were  placed  there  by  himself  in  good  faith; 
and  that  the  value  of  the  lot,  apart  from  the 
improvements,  was  $1,000;  and  he  asked  that 
his  rights  as  an  occupying  claimant  on  said 
lot  be  adjudicated  by  the  court  according  to 
law.  To  this  the  plaintiffs  below  filed  a  de- 
murrer on  the  ground  that  the  facts  set  forth 
were  insufiOlcient  to  constitute  a  defense  to 
^plaintiff's  complaint,  which  demurrer  was 
by  the  court  sustained.  And  thereupon,  the 
defendant  falling  to  plead  further,  a  hearing 
was  had  upon  the  complaint  of  the  plaintiffs, 
and  upon  the  evidence  Introduced  In  support 
thereof.  As  a  part  of  the  proof  appears  the 
notice  to  quit,  heretofore  referred  to,  which 
was  served  on  Pai^>e  August  13,  1891. 
Among  other  things,  the  notice  stated  that 
if  he  (Pappe)  should  continue  to  hold  pos- 
session after  the  31st  day  of  August,  1891, 
he  would  be  required  to  pay  $40  per  month 
from  the  1st  day  of  September,  1891,  until 
he  vacated  and  gave  possession  of  the  prem- 
ises. Also  proof  of  the  service  of  the  notice, 
and  evidence  showing  that  Pappe  had  been 
in  possession  of  the  property  since  the  1st 
day  of  September,  1891,  had  paid  rent  there- 
on until  the  1st  day  of  April,  1892,  and  had 
failed  to  pay  rent  after  said  date.  The 
court  rendered  Judgment  upon  the  complaint 
and  the  evidence  offered  in  support  thereof, 
wherein  he  adjudged  that  the  plaintiffs  be- 
low were  the  owners  in  fee  simple  and  en- 
titled to  the  possession  of  the  real  estate  de- 
scribed In  the  complaint,  and  that  defendant 
unlawfully  held  possession  thereof,  and  that 
plaintiffs  were  entitled  to  recover,  as  set 
forth  In  their  complaint,  the  sum  of  $230  as 
rent 

There  are  three  questions  Involved  in  this 
case:  First.  The  sufficiency  of  the  plea  In 
abatement  as  against  the  demnrror.  Second. 
Was  it  error  to  sustain  the  demurrer  to  the 
answer  and  counterclaim  as  occupying  claim- 
ant? Third.  Were  the  damages  as  rent  prop- 
erly assessed? 

1.  The  complaint  states  two  causes  of  ac- 
tion. This  case  was  commenced  under  ar- 
ticle 32,  c.  70,  Code  1800.  This  law  provides 
for  ejectment  on  the  title  and  ejectment  for 
nonpayment  of  rent.  Viewed  as  an  action  by 
a  landlord  for  failure  to  pay  rent,  the  com- 
plaint stated  a  good  cause  of  action.  Huff- 
man V.  Starks.  31  Ind.  474;  Nelson  v.  Davis. 
35  Ind.  474;  Bethell  t.  McCool,  40  Ind.  303; 
Frakes  v.  Elliott,  102  Ind.  47.  1  N.  E.  195. 
And  it  was  no  defense  to  this  character  of  an 
action  to  enter  a  plea  in  abatement,  which 
runs  only  to  the  question  of  title.  Such  plea 
being  insufficient  as  a  defense,  the  court  com- 
mitted no  error  in  sustaining  the  demurrer. 
The  proper  practice  for  defendant  below  to 
have  followed  was,  first,  by  motion  to  sepa- 
rately state  and  number  the  causes  of  action. 
This  being  done,  a  plea  in  abatement  to  the 
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cause  of  action  upon  the  title  may  have  been 
sustained. 

2.  The  occupying  claimants'  act,  under  the 
C!ode  of  1890,  can  have  no  application.  Un- 
der the  pleadings  In  this  case  Pappe  went 
Into  possession  of  the  lot  in  controversy  un- 
der a  written  lease  At  no  time  is  it  shown 
that  he  surrendered  possession  to  his  land- 
lord, or  held  by  an  adverse  title;. and  where 
a  tenant,  under  such  circumstances,  at- 
tempts to  assert  title  to  a  tract  of  land,  the 
doctrine  of  estoppel  applies.  Blgelow,  Estop. 
(4th  Ed.)  452.  And,  in  so  far  as  It  relates  to 
the  question  of  possession,  the  courts  will 
enforce  contracts  between  Individuals  with 
reference  thereto.  The  Jurisdiction  of  courts 
over  the  subject-matter  of  possession  ob- 
tains while  the  title  to  the  land  yet  remains 
in  the  United  States.  In  holding  to  the  view 
that  the  courts  of  the  territory  may  deal  with 
the  question  of  possession  as  between  claim- 
ants upon  the  public  lands,  we  follow  the 
decision  of  the  supreme  court  of  the  United 
States  In  Marquez  v.  Frlsble,  101  U.  S.  473. 
In  discussing  the  principle  here  announced, 
after  a  discussion  of  the  conditions  under 
which  the  court  would  not  act  while  the  title 
to  land  remains  in  the  United  States,  we 
find  the  following:  "We  did  not  deny  the 
right  of  the  courts  to  deal  with  the  possession 
of  the  land  prior  to  the  time  of  the  Issue  of 
patent,  or  to  enforce  contracts  between  the 
parties  concerning  the  land."  In  this  case  It 
Is  not  necessary  for  us  to  'determine  whether 
or  not  the  occup.ylng  claimants'  act,  approved 
Jime  1, 1874,  and  that  of  the  Statutes  of  Okla- 
homa of  1890,  are  applicable  to  lands  while 
the  title  to  the  same  yet  remains  in  the  Unit- 
ed States.  It  is  sufficient  to  say  that  Pappe, 
being  a  tenant  of  the  plaintiffs  below,  was, 
by  operation  of  law,  thereby  prevented  from 
asserting  in  the  courts  a  claim  of  title  in  the' 
land  while  holding  under  his  lease. 

3.  The  lease  was  entered  into  September 
1,  1889,  and  among  other  recitals  Is  the  fol- 
lowing: "It  is  hereby  agreed  that  the  party 
of  the  second  part  may  •  •  •  occupy  and 
have  the  use  of  said  part  of  said  lot  and 
buildings  for  the  period  of  six  months  from 
this  date  at  the  monthly  rental  of  fifteen  dol- 
lars per  month,  to  be  paid  each  month  in 
advance;  and  it  is  further  agreed  by  and  be- 
tween the  parties  to  this  lease  that  at  the 
termination  of  this  lease  that  the  same  may 
be  extended  from  month  to  month  thereafter, 
in  the  consideration  of  payment  of  twenty 
dollars  per  month,  in  advance;  provided, 
however,  that  the  lease  may  terminate  at 
the  expiration  of  six  months  on  notice  being 
given  by  either  party  to  this  lease  30  days 
in  advance  of  such  termination.  •  •  •" 
August  13, 1891,  the  plaintifCs  below  served  a 
notice  upon  Pappe,  which  Is  as  follows: 
"Notice  to  E.  Pappe.  Kingfisher,  Aug.  13, 
1891.  Notice  is  hereby  given  you  to  quit,  va- 
cate^  and  give  peaceable  possession  of  lot 
sbc  in  block  eight  In  the  village  of  King- 
fisher City  on  or  before  the  first  day  of  Sept, 


1891.  If  you  continue  to  hold  possession 
after  the  Slst  day  of  Aug.,  1891,  you  will  be 
required  to  pay  forty  dollars  per  month,  In 
advance,  from  the  1st  day  of  Sept.,  1891, 
until  yon  vacate  and  give  possession  of  said 
premises.  The  terms,  rent,  and  conditions 
specified  In  this  notice,  If  you  continue  to 
hold  over,  shall  operate  and  be  effectual  to 
create  and  establish  a  part  of  the  lease  under 
which  you  new  hold.  [Signed]  J.  L.  Trout 
and  M.  J.  Blane."  Under  these  leases,  as  ap- 
pears from  the  evidence,  Pappe  paid  rent 
from  September  1,  1889,  to  April  1,  1892. 
The  court  below  rendered  Judgment  against 
Pappe  for  rent  at  the  rate  of  $40  per  month 
from  April  Ist,  the  date  he  ceased  paying 
rent,  to  October  25th,  the  time  when  the 
suit  was  Instituted;  a  total  sum  of  $230. 

It  Is  contended,  first,  that  the  court  should 
have  rendered  a  Judgment  for  $15  per  month 
only,  as  that  was  the  sum  as  specified  in  the 
original  lease;  that  the  clause,  as  appears 
in  such  lease,  "may  be  extended  from  month 
to  month  thereafter  at  $20.00  per  n)onth," 
is  not.  within  Itself,  a  contract  leasing  the 
premises  after  the  expiration  of  six  months 
from  the  date  of  the  lease,  but  would  require 
another  contract  to  carry  it  Into  effect  Pos- 
sibly counsel  is  right  in  his  contention,  but 
we  have  not  that  question  to  decide.  An- 
other contract  was  entered  into  when  Pappe 
continued  to  hold  beyond  the  six  months, 
and  to  pay  the  rent.  Having  gone  ahead,  and 
complied  with  the  contract,  he  cannot  now 
complain  that  he  did  not  agree  to  its  terms. 
The  second  ground  which  counsel  advances 
as  a  reason  why  the  Judgment  for  rent  is 
erroneous  Is  based  upon  the  theory  that  no 
tenancy  existed,  and  therefore  the  burden 
imposed  under  the  statutes  against  a  tenant 
holding  over  should  not  be  imposed.  Our 
statute  (section  7,  art  5,  c.  69)  Is  as  follows: 
"In  all  leases  of  lands  or  tenements,  or  of 
any  interest  therein  from  month  to  month, 
the  landlord  may,  upon  giving  notice  in 
writing,  at  least  fifteen  days  before  the  ex- 
piration of  the  month,  change  the  terms  of 
the  lease  to  take  effect  at  the  expiration  of 
the  month.  The  notice  when  served  upon 
the  tenant  shall  of  Itself  oper8^<!  and  be  ef- 
fectual to  create  and  establls'^i  a  part  of  the 
leajse,  the  terms,  rent  and  conditions  specified 
in  the  notice,  if  the  tenant  shall  continue  to 
hold  the  premises  after  the  expiration  of  the 
month."  No  exception  is  taken  to  the  suffi- 
ciency or  legal  effect  of  the  notice,  but  it  is 
claimed  that  it  did  not  become  operative,  be- 
cause Pappe  was  not  a  tenant  from  month  to 
month.  Going  back  to  the  original  lease,  we 
find  therein  an  agreement  to  the  effect  that 
after  the  expiration  of  six  months  from  the 
date  of  the  lease,  if  Pappe  continued,  he 
should  thereafter  be  deemed  a  tenant  from 
month  to  month.  He  held  then  under  an 
espress  agreement  that  he  was  a  tenant  trmn 
month  to  month.  Having  accepted  the  con- 
tract, he  will  not  now  be  heard  to  complain 
of  Its  terms. 
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The  Judgment  rendered  in  this  case  which 
gives  to  the  plaintiffs  below  the  possession 
of  the  premises,  with  a  Judgment  for  $230 
rental  for  the  use  of  such  property,  Is  ap- 
proved. But  we  think  the  court  below.  In 
rendering  Judgment  In  this  case  to  the  ef- 
fect that  the  plaintiffs  below  were  the  own- 
ers in  fee  simple  of  the  property,  went  be- 
yond its  Jurisdiction.  The  title  to  this  prop- 
erty is  in  the  United  States.  The  courts  have 
no  Jurisdiction  over  the  question  of  title  un- 
til the  government  parts  with  the  same.  Con- 
gress has  created  a  tribunal  for  the  purxrase 
of  determining  to  whom  title  in  these  lots 
should  be  awarded.  Until  such  tribunal  has 
finally  adjudicated  the  question,  the  courts 
are  not  at  liberty  ttf  take  Jurisdiction  of  or 
dispose  6f  the  title  to  town  lots  or  other 
lands  in  Oklahoma.  To  the  extent  tp  which 
the  court  has  rendered  a  Judgment  awarding 
the  title  in  the  land,  the  decision  Of  the  court 
below  is  modified,  and  set  aside,  but  con- 
firmed In  BO  far  as  It  awards  the  possession 
of  the  premises  to  the  plaintiffs  below,  and 
gives  to  said  plaintiffs  judgment  in  the  sum 
of  $230. 

BURFORD,  J.,  having  presided  at  the 
trial  of  the  cause  below,  not  sitting;  the 
other  JUBtices  concurring. 

(3  Okl.  6H) 

SCHULTZ  ♦.  JONES. 

(Supreme  Court  of  Oklahoma.    July  27,  1893.) 

FcBuo  Lands— Rights  or  Town-Site  Ci.aim.ant— 

FLEADiNas— Eftbot  or  Objsction 

TO  EVIDENCS. 

1.  A  claimant  for  town  lots,  by  reason  of 
vettlement  and  occupancy  under  Act  May  14, 
1890  (28  Stat  109),  must  comply  with  the  laws 
of  the  United  States  and  all  reasonable  rules 
and  regulations  of  the  secretary  of  the  interior 
in  relation  thereto,  in  order  to  acquire  title,  and 
inability  to  procure  funds  is  no  legal  excuse  for 
faUinK  to  make  the  deposit  for  expenses  of  con- 
teat  required  by  rule  of  the  department 

2.  On  the  trial  of  the  cause,  when  the 
plaintiff  offered  his  first  testimony,  the  defend- 
ant objected  to  the  introduction  of  any  testimo- 
ny on  behalf  of  the  plaintiff  for  the  reason  that 
the  petition  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  for  the  reason 
that  the  court  was  without  Jurisdiction  to  hear 
the  matter  in  controversy.  Seld,  that  audi  ol)- 
jection  was  equivalent  to  a  demurrer  to  the  pch 
tition,  and  should  have  the  same  effect 

3.  A  petition  in  equity,  to  have  the  holder 
of  the  legal  title  to  town  lots  declared  a  tmatee 
for  one  who  claims  as  a  settler  or  occupant, 
and  to  compel  a  conveyance,  is  insufficient  which 
^scioses  oh  its  face  that  the  petitioner  had 
failed  to  make  the  deposit  required  by  the  rules 
of  the  secretary  of  the  interior  to  cover  the  ex- 
Dense  of  trial  of  contest,  and  a  general  demur- 
rer should  be  sustained  to  such  petition.  Twine 
T.  Carey  (Okl.)  37  Fac.  1096,  followed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  Alexander  F.  Jones  against  John 
F.  Scbnltz.  Plaintiff  had  Judgment,  and  de- 
fendant brings  error.     Reversed. 

Keaton  &  Cotteral,  for  plaintiff  In  error. 
U.  R.  Thurston,  for  defendant  in  error. 


BURFORD,  3.  The  defendant  In  «rror,  Al- 
exander Jones,  filed  his  petition  In  the  district 
court  of  Logan  county  in  which  be  alleged: 
That  he  was  a  resident  of  Logan  county  and 
territory  of  Oklahoma,  and  a  citizen  of  the 
United  States,  and  that  he  did  not  enter  the 
territory  of  Oklahoma  and  the  lands  opened 
to  settlement  by  act  of  congress  of  March  22, 
1889,  and  the  president's  proclamation  there- 
under, prior  to  12  o'clock  noon  of  the  22d  day 
of  April,  1889;  that  be  was  qualified  and  enti- 
tled to  settle  upon,  occui^,  and  acquire  title  to 
lots  In  the  town  site  of  West  Guthrie,  which 
town  site  was  located  upon  public  lands  of  the 
United  States;  that  on  the  4th  day  of  August, 
1891,  he  purchased  from  one  John  H.  Palmer 
lots  23  and  24,  In  blodt  10,  of  said  town  site, 
said  lots  being  at  that  time  inclosed  with  a 
good  and  substantial  fence,  and  in  a  good  state 
of  cultivation;  that,  immediatdy  after  his 
purchase  of  said  lots,  he  took  possession  of 
them  as  a  town-site  settler,  and  commenced 
to  improve  said  lots  by  causing  to  be  placed 
thereon  a  small  house,  and  making  other  valu- 
able improvements  thereon;  that  he  has  occu- 
pied and  lived  upon  said  lots  with  his  famOy 
to  the  time  'of  bringing  this  actlcm;  that  on 
the  Ist  day  of  August,  1892,  he  filed  his  appli- 
cation, with  the  town-site  board  appointed  and 
assigned  to  said  town  by  the  honorable  secre- 
taty  of  the  interior,  for  said  lots,  according  to 
the  rules  prescribed  by  said  board,  but  at  that 
time,  and  at  the  time  Ills  cause  was  assigned 
for  trial,  he  was  unable  to  make  the  deposit  of 
$25,  required  under  the  rules  promulgated  by 
the  secretary  of  the  Interior,  and  that  he  made 
affidavit  to  such  fact  before  such  board,  and, 
notwithstanding  this  fact,  the  lots  In  contro- 
versy were  by  said  board  awarded  to  the  plain- 
tiff in  error,  Schultz.  He  offered.  In  his  com- 
plaint, to  pay  the  costs  and  assessments,  and 
prayed  that  the  defendant  In  said  action  be  de- 
clared a  trustee  for  him,  and  that  he  be  ordered 
to  convey  said  lots  to  him  by  a  proper  deed  of 
conveyance.  The  defendant,  Schultz, answered 
by  general  denial,  and  also  by  an  affirmative 
answer,  in  which  he  alleged  that  he  pivcbased 
the  lots  in  oontroveigy  from  one  Patterson  on 
the  13th  day  of  Septembo',  1889;  that  at  the 
time  of  said  purdiase  Patterson  was  living  In 
a  tent  on  said  lots,  and  that  defendant  knew 
of  no  adverse  claimant;  that  at  that  time  Pat- 
terson had  a  fence  around  said  lots,  consisting 
of  two  wires  stretched  upon  posts;  that  Pat- 
traw>n  held  the  certificate  of  settlement  and 
residence  from  the  dty  of  West  Guthrie,  which 
certificate  he  purchased,  and  they  were  trans- 
ferred to  hbn;  that  in  the  faU  of  1889  he 
placed  lumber  upon  said  lots,  and  began  the 
erection  of  a  building  thereon,  which  said  lum- 
ber was  stolen  and  carried  away  by  some  one 
unknown  to  the  defendant;  that  In  the  spring 
of  1890  he  again  refenced  said  lots,  and  plowed 
and  planted  said  lots  in  potatoes,  and  set  shade 
trees  around  said  lots;  that  he  made  applica- 
tios  before  the  town-site  board  for  said  lots, 
and  that  the  same  were  awarded  to  him,  and 
he  paid  all  actessmenta  thereon,  and  {irocureU 
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a  deed  for  same  from  said  town-site  board. 
To  tbis  answer  a  general  denial  was  filed  by 
way  of  reply.  Tbe  cause  was  regularly  tried 
to  tbe  court,  and  Judgment  rendered  for  tbe 
plaintiff  in  accordance  with  the  prayer  of  bis 
petition,  to  wbicb  Judgment  tbe  defendant  ex- 
cepted, and  filed  bis  motion  for  new  ti'lal, 
which  was  overruled. 

There  are  several  assignments  of  error,  but 
one  of  wbicb  it  is  important  to  consider.  On 
the  trial  of  said  cause,  and  before  the  Introduc- 
tion of  any  material  testimony,  the  defendant, 
Schultz,  "objected  to  the  introduction  of  any 
evidence  In  the  cause  for  the  reason  tliat  the 
complaint  does,  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  tbe  coiurt  has 
DO  Jurisdiction  of  the  subject-matter."  This 
objection  was  overruled  by  the  court,  and  ex- 
ceptions saved  by  tbe  defendant,  Scbultz.  This 
motion  was,  as  a  matter  of  practice,  equivalent 
to  a  demurrer  to  the  petition,  and  should  have 
been  sustained.  We  held.  In  the  case  of  Twine 
V.  Carey  (Okl.)  37  Pac.  1096,  that:  '^A  rule 
of  the  secretary  of  the  Interior,  requiring  a  con- 
testant before  town-site  trustees,  appointed  un- 
der tbe  act  of  May  14, 1890,  to  make  a  reason^ 
able  deposit  with  tbe  treasurer  of  the  board 
before  a  cause  would  be  heard.  Is  a  reasonable 
rule,  authorized  by  law,  and  that  a  contestant 
or  claimant  falling  to  comply  with  such  a  rule 
cannot  invoke  the  aid  of  a  court  of  equity." 
It  was  further  held  in  that  case:  "A  court  of 
equity  has  no  Jurisdiction  when  it  Is  apparent 
from  the  petition  that  tbe  plaintiff  had  a  rem- 
edy at  law,  and  failed  to  avail  himself  of  It, 
and  shows  no  good  excuse  for  such  failure." 
The  petition  In  the  case  under  consideration 
discloses  the  fact  that  the  plaintiff  failed  to 
make  tbe  deposit  requhred  by  the  rules  of  the 
board,  and  the  only  excuse  given  for  his  fail- 
ure was  that,  oy  reason  of  his  poverty,  he  wns 
anable  to  procure  tbe  funds  to  make  such  de- 
posit. This  excuse  Is  not  sufficient  When 
one  takes  public  land  by  settlement  or  occu- 
pancy, and  attempts  to  acquire  title  thereto, 
he  must  do  so  with  full  knowledge  of  the 
laws  of  the  United  States  and  the  regulations 
of  the  departments  under  which  he  attempts 
to  acquire  title.  He  must  pay  tbe  required 
price  for  the  lands,  the  lawful  fees  and  costs 
for  making  hlB  entry  and  proof,  and  must 
comply  with  all  reasonable  rules  of  the  de- 
I>artment  A  failnre  to  comply  with  any  of 
the  provisions  of  the  law  or  to  make  tbe  re- 
quired payments  will  forfeit  any  rights  which 
be  may  have  acqnlred,  as  against  an  adverse 
claimant  An  Inability  to  procure  the  funds 
to  make  the  required  deposit  or  payment  is 
no  excnse  In  law,  and  can  only  be  relieved 
against  by  a  repeal  or  modification  of  tbe  law 
or  rule  under  which  such  deposits  or  pay- 
ments are  required.  Maddox  v.  Bumham, 
156  U.  S.  544,  15  Sup.  Ct  448.  This  case 
comes  within  the  mle  announced  In  the  case 
of  Twine  v.  Carey,  supra,  and  on  the  author- 
ity of  that  case  must  be  reversed. 

The  Judgment  of  the  district  court  of  Logan 
T.4lP.no.4— 26 


connty  is  revn-sed,  and  cause  remanded,  with 
Instructions  to  proceed  In  accordance  with 
tbe  views  expressed  In  this  opinion. 

DALE,  C.  J.,  having  decided  tbe  case  be- 
low, not  sitting. 

(lOS  Cal.  538) 
PEOPLE  V.  COBLER.     (No.  21,199.) 
(Supreme  Court  of  California.     Aug.  21,  1895.) 
Embezzlement  —  Scfpicienct  of  Indictment  — 

BCFFICIEXCT    OP    EVIDESCE  — FROOP  OF    OTHER 

Embezzlements  —  Cbakoe  — Wbiobt  op   Evi- 
DBMOB— Intent — Usasonable  Doubt. 

1.  Under  Pen.  Code,  §  967,  providing  that, 
in  an  indictment  for  embezzlement  of  money, 
the  coin,  number,  denomination,  or  kind  there- 
of need  not  be  alleged,  an  indictment  which  al- 
leges that  defendant  embezzled  "the  sum  of 
$12,  lawful  money  of  the  United  States,"  suffi- 
ciently degcribes  the  money. 

2.  An  indictment  for  embezzlement  which 
alleges  that  defendant,  while  deputy  aasessor  of 
a  certain  county,  and  as  such  deputy,  had  in 
his  poaseasion  and  under  his  control,  by  virtue 
of  his  trust  as  such  deputy,  a  certain  sum,  pub- 
lic funds  of  said  county,  which  said  money  he 
had  received  as  sucb  deputy  for  the  use  and 
benefit  of  said  county,  sofiiciently  shows  the 
manner  in  which  defendant  received  the  money, 
and  the  purpose  for  whidi  he  held  it 

3.  A  deputy  connty  assessor  charged  with 
embezzlement  cannot  set  np  as  a  defense  that 
tbe  assessor  who  appointed  him  never  filed  bis 
official  oath  or  bond  as  required  by  statute,  it 
appearing  that  when  the  crime  was  committed 
the  assessor  was  in  the  discharge  of  the  duties 
of  his  office. 

4.  On  trial  of  a  deputy  county  assessor  for 
embezzlement,  proof  that  defendant  was  en- 
gaged outside  taking  statements  and  collecting 
personal  taxes,  and  that  he  received  from  a  firm 
their  statement  and  collected  from  them  taxes 
thereon  (the  moneys  chorced  to  have  been  em- 
bezzled), is  sufficient  to  show  that  the  moneys 
received  were  public  fnnds,  though  he  did  not 
return  the  statements  to  the  assessor's  office, 
and  no  entry  was  made  on  the  assessment  books. 
It  being  his  duty  to  return  the  statements  and 
money  to  the  assessor. 

5.  Such  evidence  sufficiently  showed  that 
he  converted  the  money  to  his  own  use. 

6.  On  trial  of  a  deputy  county  assessor  for 
embezzlement,  evidence  that  he  collected  other 
taxes  and  failed  to  pay  them  over  is  admissible 
to  show  guilty  intent  in  appropriating  the  mon- 
ey alleged  to  have  been  embezzled. 

7.  On  trial  of  an  indictment  under  Pen. 
Code,  i  504,  providing  that  any  officer  who  fraud- 
ulently appropriates  to  any  purpose  not  in  the 
lawful  execution  of  his  trust  any  property  which 
he  has  In  possession  by  virtue  of  his  trust  is 
guilty  of  embezzlement,  a  charge  that  if  tiie  jury 
believe  "beyond  a  reasonable  doubt  that  defend- 
ant was  a  deputy  coun^  assessor,  and  that,  as 
such,  he  collected  from  B.  512  for  personal  prop- 
erty tax,  and  that  he  did  not  pay  over  said  mon- 
ey to  the  assessor  of  said  county,  nor  account  for 
the  same,  b'Qt  that  he  fraudulently  appropriated 
the  same  or  any  part  thereof  to  his  own  use,  then 
you  should  find  the  defendant  guilty,"  is  not  ob- 
jectionable as  passing  on  the  weight  of  evi- 
dence. 

8.  Nor  because  it  fails  to  state  that  the  con- 
version must  be  made  with  intent  to  steal  the 
money. 

9.  The  instruction  sufficiently  charges  that 
the  jury  must  find  all  the  facts  stated  therein 
beyond  a  reasonable  doubt 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  B.  N.  Smith,  Judge. 
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Al  Cobler  was  convicted  of  embezzlement, 
and  appeals.     AfSnned. 

McKeebe  &  Appel,  for  appellant  Atty. 
Gen.  Fitzgerald,  for  the  People. 

BELCHER,  C.  The  defendant  was  con- 
victed of  the  crime  of  embezzlement,  under 
section  501  of  the  Penal  Code,  and  sentenced 
to  Imprisonment  in  the  state  prison  for  the 
term  of  five  years.  He  appeals  from  the 
judgment  and  an  order  denying  his  motion 
for  a  new  trial.  The  Indictment  charges  that 
In  the  month  of  March,  1893,  the  defendant 
was  a  duly  qualified  and  acting  deputy  coun- 
ty assessor  in  and  for  the  county  of  Los 
Angeles,  under  P.  E.  Gray,  who  was  then 
and  there  the  duly  elected,  qualified,  and  act- 
ing assessor  of  said  county,  and  as  such 
deputy  coimty  assessor  defendant 'then  and 
there  had  in  his  possession  and  under  his 
control,  by  virtue  of  his  trust  and  aa  such 
deputy,  "the  sum  of  twelve  dollars,  lawful 
money  of  the  United  States,  public  funds  of 
the  said  county  of  Los  Angeles,"  which  said 
money  he  had  received  as  such  deputy  for 
the  use  and  benefit  of  said  county,  and  did 
fi-audulently  appropriate  to  his  own  use,  etc. 
The  defendant  demurred  to  the  indictment 
upon  the  grounds,  among  others,  that  it  fail- 
ed to  state  the  kind  of  money,  or  specifically 
describe  the  money,  alleged  to  have  been  em- 
bezzled, and  also  failed  to  state  m  what  man- 
ner or  for  what  purpose  defendant  received 
the  8-aid  money,  or  bow  or  in  what  manner 
the  same  was  for  the  use  and  benefit  of  the 
said  county.  The  court  overruled  the  demur- 
rer, and  this  ruling  Is  assigned  as  error. 

There  was  no  error  In  the  ruling  complain- 
ed of.  Under  our  statute  it  is  not  necessary 
to  specify  in  an  indictment  or  information 
for  the  embezzlement  of  money,  or  prove  at 
the  trial,  the  coin,  number,  denomination,  or 
kind  of  money  embezzled.  Pen.  Code,  ft 
967,  1131;  People  v.  Treadwdl,  C9  CaL  237, 
10  Pac.  502.  Here  the  indictment  sufficient- 
ly described  the  money  (see  People  v.  Mahl- 
man,  82  Cal.  585,  23  Pac.  145,  where  the 
sum  of  money  appropriated  was  described 
only  as  "lawful  money  of  the  United  States"), 
and  also  sufficiently  stated  the  manner  in 
which  defendant  received  the  same,  and  the 
use  and  purpose  for  which  he  held  it 

It  is  contended  that  the  verdict  was  not 
Justified  by  the  evidence:  First  because 
there  was  no  sufficient  showing  that  Gray 
was  the  county  assessor,  or  that  defendant 
was  his  deputy;  second,  because  there  was 
no  sufficient  showing  tliat  the  moneys  re- 
ceived by  defendant  were  public  funds; 
third,  because  there  was  no  sufficient  show- 
ing that  the  moneys  received  were  converted 
by  defendant  to  his  own  use. 

Under  the  first  of  these  objections  It  is 
urged  that  the  statute  required  an  assessor 
to  file  an  oath  of  office  and  a  bond  for  the 
faithful  discharge  of  his  duties,  and  that  the 
record  entirely  falls  to  show  that  Mr.  Gray 
ever  filed  such  oath  or  bond,  or  was  an  as- 


sessor of  the  county  of  Los  Angeles,  or  had 
authority  to  appoint  a  deputy.  And  It  is  said: 
"In  order  to  show  the  relation  existing  be- 
tween the  defendant  and  the  county,  it  be- 
came necessary  to  prove  that  he  was  acting 
by  and  through  the  authority  of  a  legal  ap- 
pointment made  as  required  by  law,  by  an 
officer  authorized  to  make  appointment  And 
in  cases  of  embezzlement  this  relation  of 
trust  must  be  clearly  shown  to  exist  or  no 
conviction  can  be  had."  It  is  further  urged 
that  while  it  appears  from  the  record  that 
some  papers  were  introduced  in  evidence 
showing  the  (appointment  of  defendant  to  the 
office  of  deputy  assessor,  still  it  was  not 
shown  that  he  filed  any  oath  of  office  or  bond 
as  required  of  a  deputy.  The  Judgment  can- 
not, in  our  opinion,  be  reversed  on  this 
ground.  It  was  clearly  shown  that  Mr.  Gray 
was  acting  as  assessor  of  the  county  of  Los 
Angeles  during  the  year  1893,  and  the  de- 
fendant was  acting  as  his  deputy.  The  law 
presumes  "that  a  person  acting  in  a  public 
office  was  regularly  appointed  to  it"  and 
"that  official  duty  has  been  regularly  per- 
formed." Code  Civ.  Proc.  i  1963,  subsecs. 
14,  15.  If,  therefore,  the  defendant,  while 
acting  as  deputy  assessor,  received,  as  such 
officer,  moneys  belonging  to  the  county,  and 
fraudulently  apprc^riated  them  to  his  own 
use,  he  was  guilty  of  embezzlement,  under 
the  provision  of  section  504  of  the  Penal 
Code. 

In  answer  to  the  second  objection  above 
noted,  it  is  enough  to  say  that  It  was  clearly 
proved  that  defendant  was  a  "field  deputy 
outside,  taking  statements  and  collecting  per- 
sonal property  taxes,"  and  that  he  received 
from  the  firm  of  Blum  &  Lnbln  a  statement 
of  their  taxable  personal  property,  the  as- 
sessed value  of  which  was  fixed  at  $1,000, 
and  collected  from  them  the  tax  due  thereon, 
which  amounted  to  $12,  and  is  the  money  al- 
leged to  have  been  embezzled.  He  did  not 
return  the  statement  so  received  to  the  as- 
sessor's office,  and,  so  far  as  appears,  no  en- 
try of  the  assessment  was  made  on  the  as- 
sessor's books.  But  that  does  not  show  or 
tend  to  show  that  the  money  collected  did  not 
constitute  a  part  of  the  public  funds  of  the 
county.  On  the  contrary,  the  facts  proved 
clearly  show  that  It  was  the  duty  of  the  de- 
fendant to  return  both  the  statement  and  the 
money  to  the  assessor,  and  that  if  he  failed 
to  do  so  and  fraudulently  appropriated  the 
money  to  bis  own  use  he  was  guilty  of  a 
crime. 

As  to  the  third  objection,  that  there  was 
no  sufficient  evidence  of  the  conversion  of 
the  money  by  defendant  It  need  only  be 
said  that  it  was  proved,  without  contradic- 
tion, that  neither  the  statement  nor  the  mon- 
ey was  returned  to  the  assessor's  office;  and. 
If  80,  the  Jury  was  Justified  in  finding  that 
the  money  was  converted  by  him  to  his  own 
use  as  charged. 

Evidence  was  admitted  showing  that  de- 
fendant  collected   personal    property    taxes 
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frcHn  other  parties,  and  failed  to  pay  over  or 
account  for  the  money  so  collected.  This 
evidence  was  admissible  for  the  purpose  of 
showing  guilty  knowledge  and  Intent  in  the 
appropriation  of  the  moneys  alleged  to  hare 
been  embezzled  here.  People  t.  Gray,  66  Cal. 
271,  5  Pac.  240;  People  ▼.  Neyce,  86  Cal.  393, 
24  Pac  1091. 

Numerous  objections  were  taken  to  the  ad- 
mission of  evidence,  but  we  see  no  material 
error  in  any  of  the  rulings  complained  of. 
And,  as  it  would  subserve  no  useful  purpose 
to  state  the  objections  and  rulings  at  length, 
we  pass  them  by  without  further  notice. 

The  court  gave  to  the  Jury,  among  others, 
an  Instruction  reading  as  fellows:  "If  you 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that,  at  the  time  and  place  al- 
leged in  the  Indlctmmt,  the  defendant  was  a 
deputy  county  assessor,  as  alleged  in  the  in- 
dictment, and  that  as  such  deputy  county  as- 
sessor he  collected  fr<»n  Julius  Blum  and 
Willa  Lubin,  copartners,  doing  business  un- 
der the  firm  name  of  Blum  &  Lubin,  the  sum 
of  twelve  dollars  for  personal  property  tax, 
as  therein  alleged,  and  that  be  did  not  pay 
over  said  money  to  the  assessor  of  said  coun- 
ty, nor  account  for  the  same,  but  that  be 
fraudulently  appropriated  the  same  or  any 
part  to  his  own  use,  then  you  should  find  the 
defendant  guilty  aa  charged."  It  is  claimed 
that  this  instruction  was  erroneous  for  three 
reasons:  First,  because  it  tells  the  Jury  that 
If  they  find  certain  probative  facts,  then 
they  may  find  the  greater  fact  of  guilt  from 
these  probative  facts,  and  therefore  passes 
upon  the  weight  which  should  be  given  to  the 
evidence,  and  invades  the  province  of  the 
Jury  (citing  Pe<^le  v.  Carrillo,  54  Cal.  63); 
second,  because  the  instruction  omits  to  state 
the  intent  with  which  the  conversion  of  the 
money  should  be  made,  that  is,  that  the  con- 
version must  be  made  with  the  intent  to  steal 
the  money;  and,  third,  because  the  instruc- 
tion omits  to  state  that  these  facts  must  be 
found  by  the  Jury  beyond  a  reasonable  doubt. 
In  Pec^le  v.  Carrillo,  supra,  the  court,  after 
setting  out  the  instruction  there  complained 
of,  said:  "This  instruction  is  clearly  errone- 
ous, in  that  the  Jury  are  told  that  the  failure 
of  the  prisoner  to  pay  over  the  money,  if  un- 
explained, raises  a  presumption  of  a  felonious 
appropriation  which  will  authorize  a  verdict 
of  guilty."  The  instruction  here  complained 
of  is  not  obnoxious  to  any  such  criticism.  It 
does  not  invade  the  province  of  the  Jury,  but 
simply  tells  them  that  if  they  find  from  the 
evidence  all  the  facts  stated,  and  among  oth- 
ers that  defendant  fraudulently  appropriated 
the  money  to  his  own  use,  then  they  should 
find  him  guilty.  Section  503  of  the  Penal 
Code  declares  that  "embezzlement  is  the 
fraudulent  appropriation  of  property  by  a  per- 
son to  whom  it  has  been  Intrusted."  And  sec- 
tion 504  declares  that  "every  officer  •  •  • 
and  every  deputy,  clerk  or  servant  of  any 
such  ofBcer  •  •  •  who  fraudulently  appro- 
priates to  any  use  or  purpose,  not  in  the  due 


and  lawful  execution  of  his  trust,  any  prop- 
erty which  he  has  in  his  possession  or  under 
his  control  by  virtue  of  his  trust,  or  secretes 
it  with  a  fraudulent  intent  to  appropriate  it 
to  such  use  or  purpose,  is  guilty  of  embezzle- 
ment" It  was  not  error,  therefore,  for  the 
court  to  tell  the  J»u*y  that,  if  they  found  from 
the  evidence  all  the  facts  constituting  the  of- 
fense charged,  they  should  return  a  verdict 
of  guilty.  Embezzlement  is  a  statutory  of- 
fense, and  it  was  not  necessary  for  the  com-t 
to  go  beyond  the  statute,  and  tell  the  Jury  that 
the  appropriation  or  conversion  must  be  made 
with  intent  to  steal  the  money.  The  instruc- 
tion does  not  omit  to  state  that  the  facts  must 
be  found  by  the  Jury  beyond  a  reasonable 
doubt  On  the  contrary,  it  starts  out  with 
the  statement  that,  "if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,"  etc. 
And  In  other  Instructions  given  at  the  re- 
quest of  the  prosecution  and  defendant  the 
Jury  were  several  times  told,  in  effect,  that 
before  they  could  find  the  defendant  guilty 
they  must  find  from  a  full  and  fair  considera- 
tion of  all  the  evidence,  beyond  a  reasonable 
doubt,  that  he  ccmimltted  the  offense  charged. 
The  record  discloses  no  prejudicial  error, 
and  the  Judgment  and  order  appealed  from 
should  be  afi^med. 

We  concur:    VANCLIEF,  C;   SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  afBrmed. 


(lOS  Cal.  503) 

GLASSELL  et  al.  v.  VERDUGO  et  al. 

(SCHERER  et  al.,  Interveners. 

No.  19,508). 

(Supreme  Court  of  California.     Aug.  9,  1895.) 

Partition  of  Water  Rights— Effect  op  Decree 

— iKiUXCTION— EnJOININO  INNOCENT  FaUTIES. 

1.  Where  a  decree  in  partition  adjndgcd 
that  certain  parties  shonld  have  the  use  of  the 
waters  of  a  stream,  the  source  of  which  is  on  the 
land  of  another  party,  the  fact  that,  after  the  de- 
cree was  made,  the  volume  of  water  at  the 
source  of  the  stream  increased,  does  not  entitle 
the  owner  of  the  land  to  appropriate  the  in- 
crease, there  being  no  evidence  of  its  cause. 

2.  In  an  action  to  enjoin  the  pollution  of  a 
stream,  defendants,  who  deny  that  they  polluted 
or  intended  to  pollute  it,  are  not  prejudiced  by  a 
decree  enjoining  them  from  doing  so. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dyke,  Judge. 

Action  by  Andrew  Glassell  and  others  against 
Theodore  Verdugo  and  others  to  enjoin  the  ob- 
struction and  pollution  of  a  stream.  J.  C. 
Scherer  and  others  intervened.  Judgment  was 
rendered  for  plaintiffs  and  intei'veners,  and 
defendants  appeal.    Affirmed. 

Houghton.  Silent  &  Campbell,  for  appellants. 
N.  C.  Burch  and  Albert  M.  Stephens,  for  re- 
spondents. 

TEMPLE,  J.  The  plaintiffs  and  the  inter- 
veners claim  the  ownership  of  certain  waters 
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In  Verdugo  cafion,  In  the  county  of  Los  Ange- 
les, and  complain  that  defendants  are  obstruct- 
ing their  use  of  the  same  and  polluting  the 
stream.  The  defendant,  Theodoro  Verdugo, 
owns  the  land  upon  which  the  water  rises. 
The  other  defendants  claim  under  him.  All 
deny  obstructing  the  flow  of  any  water  to 
which  plaintiffs  or  Interveners  are  entitled,  or 
that  they  are  polluting  the  stream.  Judgment 
was  against  the  defendants  upon  all  points, 
and  they  appeal  from  the  judgment  and  from 
a  refusal  of  a  new  trial. 

All  the  parties  own,  ov  claim  under  those 
who  own,  to  severalty,  various  tracts  of  land, 
parts  of  the  Rancho  San  Bafael.  The  lands 
included  In  the  rancho  were  partitioned  by  a 
decree  of  the  district  court  on  the  29th  day  of 
November,  A.  D.  1871.  By  this  decree  the 
waters  on  the  ranch  were  divided  and  assigned 
to  the  several  parcels  of  land.  The  following 
extract  from  the  statement  found  In  the  record 
shows  all  that  Is  necessary  to  know  In  regard 
to  said  partition: 

"That  said  referees  In  said  partition  suit 
made  a  report  to  the  court  of  their  proceedings 
ns  such  referees,  which  was  filed  on  the  2l8t 
day  of  November,  1871.  That  said  referees  In 
their  said  reiK>rt  set  forth  and  described  the  va- 
rious allotments  made  by  them,  and  set  oft  in 
severalty  to  the  various  parties  In  whom  inter- 
ests In  said  land  had  been  found,  as  set  tottb 
in  the  report  of  said  referee  James  U.  Lander, 
heretofore  referred  to.  That  the  tract  re- 
ferred to  In  the  complaint  as  containing  2,- 
620.01  acres  of  the  Rancho  San  Rafael  was  al- 
lotted to  Teodoro  Verdugo,  and  is  the  same 
land  shown  upon  the  map  attached  to  and  re- 
ferred to  In  the  final  decree  of  partition,  and 
Is  the  same  land  uiwn  the  map  attached  and 
referred  to  in  the  final  decree  of  partition,  and 
as  shown  upon  the  plaintiffs'  Exhibit  A,  here- 
inafter referred  to.  Paragraph  numbered  fif- 
teenth of  said  last-named  report  contains  the 
entire  report  made  by  said  referees  In  partition 
relating  to  the  apportionment  of  water  on 
Rancho  San  Rafael,  and  Is  as  follows,  to  wit: 
'Fifteenth.  Your  referees  have  carefully  con- 
sidered the  questions  In  regard  to  water,  deem- 
ing them  of  the  most  vital  Importance  to  the 
parties  interested  In  the  rancho;  and,  in  grant- 
ing lands,  the  practicability  of  Irrigation  has 
entered  largely  into  the  value  of  these  tracts 
most  accessible  to  the  sources  of  water  sup- 
ply. And  in  order  tliat  as  much  of  the  lands 
as  possible  may  be  supplied,  your  referees  have 
«ndeavored  to  so  adjust  the  rights  and  propor- 
tions of  the  several  parties  owning  the  vari- 
ous tracts,  as  that,  when  one  party  is  equally 
able  to  draw  his  supply  from  either  one  or  an- 
other of  the  various  sources,  and  the  same  can 
be  used  by  him  to  greater  advantage  than  by 
the  other  parties,  they  have  considered  it  best 
and  most  equitable  to  confine  such  party  to 
that  stream  which  cannot  be  used  by  the  other 
parties  so  advantageously  as  by  him,  and  to 
restrict  his  enjoyment  of  the  water  in  the  oth- 
er courses.  Excluding  those  springs  which 
can  be  natui-ally  made  available  for  irrigat- 


ing the  tract  upon  which  tiiey  rise,  the  local- 
ities from  which  water  may  be  obtained,  with- 
out the  employment  of  artificial  means  to  raise 
it  to  the  surface  of  the  earth,  may  be  set  down 
as  five  in  numt)er.  (1)  The  first  Is  the  stream 
that  rises  in  the  Verdugo  cafion  upon  the 
tract  of  land  assigned  to  Teodoro  and  Cata- 
llna  Verdugo,  as  tenants  in  common,  near  the 
foot  of  a  spur  running  down  from  tiie  Cu- 
chllla  of  B^anclsco  Maria,  east  of  and  near 
to  both  the  road  that  runs  through  the  cafion 
and  the  house  or  "jacal,"  In  which  at  present 
reside  a  family  of  Mexicans  bearing  the  name 
of  "Paco."  (2)  The  second  are  the  streams 
that  rise  west  of  the  said  road  within  the  in- 
dosure  of  the  said  Teodoro,  and  east  of  bia 
house.  These  constitute  and  form  by  far  the 
largest  body  of  fiowlng  water  ui)on  the  ranchos, 
excepting  the  Los  Angeles  river,  which  forms 
one  of  the  boundaries.  (3)  The  third  is  a 
stream  that  rises  near  the  south  boundary  of 
the  1,702  •♦/loo-acre  tract  assigned  to  P.  Beau- 
dry,  near  the  Arroyo  Seco,  and  within  a  short 
distance  from  the  ruins  of  the  old  adobe  house 
wherein  one  Joaquin  Chabulla  formerly  resid- 
ed. This  stream  flows  naturally  in  a  souther- 
ly direction.  (4)  The  fourth  is  the  Arroyo 
Seco.  The  supply  from  this,  though  at  pres- 
ent only  an  undefined  interest,  may  In  the  fu- 
ture be  so  developed  and  established  as  to  be 
worthy  of  their  notice.  The  probability  of 
obtaining  water  from  the  Arroyo  Seco  did  not 
attect  the  grades  as  established  by  ns  of  those 
lands  lying  along  it  (5)  The  fifth  Is  the  Los 
Angeles  river,  from  which,  by  means  of  canals 
and  ditches,  it  is  the  opinion  of  your  referees 
that  water  can  be  conducted  upon  a  large  body 
of  the  lands  lying  along  Its  east  bank.  Your 
referees  therefore  recommend,  as  the  most 
economical,  as  well  as  just  and  equitable,  dis- 
position of  the  waters  of  these  five  sources, 
that  the  following  be  adopted  by  the  court: 
That  the  said  Teodoro  Verdugo  and  Catalina 
Verdugo,  so  far  as  her  interest  is  In  common 
with  the  said  Teodoro,  be  decreed  to  have, 
'80  far  as  their  necessities  require,  the  exclu- 
sive use  and  benefit  of  the  first  above  mention- 
ed stream  of  water;  the  surplus  thereof  to  be 
turned  into  and  to  be  permitted  to  fiow  into 
the  second  above  mentioned  stream  or  streams. 
That  the  waters  forming  the  second,  together 
with  the  surplus  from  the  first,  as  above  pro- 
vided, belong  to  the  several  parties,  Rafaela 
Verdugo  de  Sepulveda,  Julio  Verdugo,  O.  W. 
Childs,  0.  E.  Thorn,  Maria  Antonio  Verdugo  de 
Chabulla,  Crlsostomo  Verdugo,  Fernando  Ver- 
dugo, Pedro  Verdugo,  Jose  Maria  Verdugo, 
Qulrlno  Verdugo,  Rafael  Verdugo,  Gulllermo 
Verdugo,  Vittorlo  Verdugo,  Benjamin  Dreyfus, 
Catalina  Verdugo,  Maria  Sepulveda  de  Sanchez, 
Andrew  Glassell,  A.  B.  Chapman  and  P.  Beau- 
dry,  and  that  these  several  parties  be  decreed 
to  be  entitled  to  use  and  enjoy  said  streams 
referred  to  as  the  second,  and  the  surplus  wa- 
ter from  the  first  In  the  following  proportions, 
which  proportions  have  been  calculated  by 
your  referees  upon  the  basis  of  the  number  of 
irrigable  land  assigned  to  them.  In  this  parti- 
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tlon,  to  wit'  cnie  report  here  {troceeds  with 
the  allotment  made  by  the  referees,  of  the 
watOB  from  the  Verdugo  caSon,  to  the  varl- 
0U8  parties  other  than  Teodoro  Verdugo  and 
Catallna  Y&dago,  to  whom  lands  were  allot- 
ted in  severalt?  In  said  Bancho  San  Rafael,  as 
stated  In  the  complaint  of  plaintiffs  In  this 
salt)  That  there  was  attached  to  said  report 
of  said  referees  a  map  showing  the  lands  and 
waters  parceled  between  the  parties  In  said 
action,  and  made  a  part  of  the  referees'  report; 
which  map  was  introduced  in  evidence  by  plaln- 
liffs,  and  which  said  map  is  hereto  attached,  as 
plaintiflls'  Exhibit  A.  That  the  final  decree  in 
said  partition  suit  was  made  and  filed  by  said 
district  court  on  the  29th  day  of  November, 
1871,  and  set  forth  the  allotment  of  the  lands 
cf  the  said  Rancho  San  Rafael  in  severalty  to 
the  parties  to  whom  the  same  were  allotted 
In  and  by  the  report  of  said  referees  In  said 
partition,  and  allots  to  the  said  Teodoro  and 
Catallna  Verdugo  the  said  tract  of  2,620.01 
acres,  and  which  tract  Is  designated  by  the 
said  figures  inscribed  thereon  on  the  map  re- 
ferred to  in  the  decree  of  final  partition.  That 
said  decree  of  partition  contains  the  following 
clause  with  reference  to  the  water  rising  upon 
the  tract  set  off  and  allotted  as  aforesaid  to 
said  Teodoro  and  Catallna  Verdugo,  shown 
upon  said  partition  map:  'It  Is  further  ordered, 
adjudged,  and  decreed  that  the  defendants, 
Teodoro  Verdugo  and  Maria  Catalina  Verdugo, 
80  far  as  the  interest  of  the  said  Catallna  is 
in  common  with  the  said  Teodoro,  their  heirs 
and  assigns,  do  henceforth  forever  have,  hold, 
and  enjoy  as  an  appurtenance  connected  with, 
and  attached  to,  the  said  tract  of  two  thousand 
sb:  hundred  and  twenty-nine  and  1-100  acres, 
and  80  far  as  the  same  Is  necessary  to  supply 
their  necessities  for  water,  toe  domestic  and 
irrigating  purposes  and  the  demands  of  their 
stock  and  cattle,  the  sole  and  exclusive  right 
to  the  springs  of  water  that  rise- near  the  foot 
of  a  spur  running  from  the  CuchUIa  Francisco 
Maria,  east  of  the  road  that  passes  up  the 
cafion,  and  near  to  the  house  wherein  now  a 
family  of  Mexicans  of  the  name  of  Faco  reside; 
provided,  that  all  the  surplus  water  of  said 
springs,  over  and  above  that  reasonably  re- 
quired by  the  said  Teodoro  and  Catalina,  their 
heirs  and  assigns,  shall  be  permitted  by  them 
to  flow,  or  be  turned  into  the  channel  of  those 
springs  which  rise  within  the  Inclosed  field  of 
the  said  Teodoro  and  Catallna.  west  ot  the 
said  road,  and  to  be  used  by  th^  other  parties 
as  hereinafter  next  provided.  And  it  is  fur- 
ther ordered,  adjudged,  and  decreed,  that  the 
waters  rising  within  the  said  inclosed  field  of 
the  said  Teodoro  and  Catalina  Verdugo,  west 
of  the  said  road  and  the  west  side  of  the  Ver- 
dugo cation,  together  with  the  surplus  from 
the  spring  or  springs  of  Catalina  and  Teodoro 
as  aforesaid,  belong  to,  and  shall  be  held  and 
enjoyed  as  an' appurtenance  attached  to  and 
running  with,  their  respective  tracts,  irriga- 
Me  therefrom  by  the  several  parties  herein- 
after named,  their  heirs  and  assigns,  forever, 
In  the  following  proportions,  to  wit'    (Then 


follows  in  said  decree  the  allotment  of  said 
waters  to  the  persons  and  in  the  proportions 
as  described  in  the  complaint  in  this  suit.) 
That  said  final  decree  has  never  been  modi- 
fied or  reversed,  and  la  the  final  decree  in  the 
said  partition  suit  Said  map  so  filed  and  re- 
ferred to  by  said  referees  in  partition  was  re- 
ferred to  by  the  court  in  its  final  decree^  and 
confirmed  and  made  a  part  of  said  decree,  and 
reference  made  thereto  for  descriptions  of  land 
and  watM." 

The  court  in  such  an  action  is  not  required 
to  adc^t  the  report  of  the  referees  as  a  whole, 
or  reject  it,  but  may  modify  and  change  the 
division  recommended.  So  far  as  concerns 
the  division  of  the  water  in  question  here, 
however,  it  is  evident  notwithstanding  the 
use  of  different  descriptive  terms,  that  the 
court  did  adopt  the  division  recommended, 
and  endeavored  to  effectuate  it  in  the  find- 
ings and  decree.  Since  the  partition,  defend- 
ant Theodoro  Verdugo  has  acquired  the  in- 
terest in  the  tract  of  land,  awarded  to  the 
two  in  common,  of  Catallna  Verdugo..  The 
water  assigned  to  the  use  of  that  tract  In 
the  decree  is  the  water  first  described  in  the 
report  of  the  referees.  Concerning  it  there 
Is  no  dispute.  °  It  ran  southerly  along  east  of 
the  road  in  Verdugo  cafion.  VMdugo  lived 
on  some  high  mesa  land  to  the  west  of  the 
cafion.  He  had  an  inclosed  field  to  the  south 
of  a  road  called  the  "Cross  Road,"  lead* 
Ing  from  the  cafion  to  his  house,  and  a  field 
partly  inclosed  to  the  north  of  this  road. 
Plaintiffs  contend  that  both  fields  make  one 
field,  and  constituted  the  Inclosed  field  men- 
tioned in  the  decree  of  partition,  while  the 
defendants  claim  that  the  lower  field,  which 
they  call  the  parallelogram  field,  was  the 
only  Inclosed  field  then  on  the  land.  The 
water  west  of  the  cafion  road,  which  by  the 
decree  is  given  to  the  plaintiffs  and  Inter- 
veners, flows  In  a  gulch  which  opens  into  the 
cafion  a  mile  or  more  below  Verdugo's  house. 
This  gulch  extends  into  Verdugo's  mesa  land 
from  the  south,  passing  aloiig  the  lower  field 
where  it  branches.  .In  the  easterly  branch 
is  the  largest  body  of  water.  Both  branches 
extend  north  of  the  cross  road  into  the  upper 
or  northerly  field.  They  are  so  delineated 
on  the  partition  map.  The  partition  map 
also  shows  the  fields  to  the  north  of  the  cross 
road  and  that  to  the  south  as  one  field  or  In- 
dosure,  and  this  was  the  finding  of  the  court. 
I  think  this  must  be  held  conclusive  on  this 
appeaL 

The  question  is  not  whether  there  was  a 
substantial  Inclosure,  such  as  would  consti- 
tute adverse  possession,  but  simply  what  Is 
the  inclosed  field  referred  to  In  the  decree. 
The  springs  or  water  referred  to  were  on 
the  west  of  said  road  and  west  of  the  cafion, 
and  the  decree — construing  it.  In  this  respect, 
as  a  confirmation  of  the  report— assumes  to 
dispose  of  all  the  waters  on  the  ranch,  "^- 
cluding  those  springs  which  can  be  naturally 
made  available  for  irrigating  the  tract  upon 
which  they  rise."    It  was  certainly  Intended 
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to  gire  to  plaintiffs  the  water  running  In 
these  gulches.  But  the  defendants  contend 
that,  even  If  the  court  finds  that  the  In- 
closure  mentioned  in  the  decree  Includes  the 
field  northeast  of  Verdugo's  house,  still  the 
plaintiffs  cannot  recover.  They  claim  that  the  - 
water  In  controversy  was  not  there  at  the 
time  of  the  partition,  but  had  appeared  since. 
It  seems  that  there  are  now  two  swamps  or 
marshes  In  this  northerly  field.  They  are  di- 
vided from  each  other  by  a  narrow  ridge. 
The  westerly  one  counsel  call  clenaga  A,  and 
the  easterly  clenaga  L.  A  contains  almoRC 
15  acres;  the  other  is  larger.  These  cien- 
agas,  It  is  said,  are  fed  by  percolating  water, 
and  made  their  first  appearance  there  not 
earlier  than  1884.  They  are  now  found  just 
north  of  the  termination  of  the  two  branches 
of  the  streams  as  they  are  marked  on  the 
partition  map.  Dams  have  been  erected  Jnst 
above  the  beads  of  the  two  streams  and  be- 
low the  swamps  or  cienagas,  and  the  water 
diverted  for  use  on  defendants*  land.  Buc 
for  this  obstruction  and  diversion,  the  water 
from  the  cienagas  would  flow  into  the  chan- 
nels of  the  streams  as  designated  on  the  par- 
tition map.  From  the  testimony  of  the  wit- 
nesses it  seems  pretty  certain  that  there  is 
more  water  in  the  upper  field  than  thnre  was 
at  the  time  of  the  partition.  A  mere  in- 
crease, however,  would  not  Justify  the  de- 
fendants in  appropriating  the  excess.  The 
evidence  does  not  show  in  wliat  mode  the 
water  rises  in  these  cienagas,— whether  by 
percolation  over  the  whole  surface,  or  in  one 
place,— and  it  is  claimed  that  but  for  Uie 
dams  there  would  be  no  marsh  there.  To 
sustain  the  contention  of  the  defendants 
would  be  to  establish  a  very  dangerous  doc- 
trine. The  memory  of  wltnessefl  is  little  to 
be  trusted  on  such  subjects,  and  the  owner 
of  the  land  from  which  the  water  rises  has  a 
great  advantage  In  that  matter.  Such  in- 
crease is  a  very  unusual  occurrence,  and  the 
fact  should  be  established  very  satisfactorily 
before  the  court  would  be  Justified  in  deter- 
mining that  there  had  been  such  increase. 
The  cienagas  are  probably  fed  from  the 
same  source  as  the  streams  which  were  al- 
lotted to  the  plaintiffs.  In  fact,  as  defend- 
ants' counsel  says,  the  decree  designates  the 
source  of  the  water  given  plaintiffs  as  springs. 
There  was  evidence,  aside  from  the  map, 
that  the  water  flowed  from  the  upper  field. 
Eaton,  one  of  the  referees  who  made  the  par- 
tition, is  very  positive  alwut  it,  and  thinks 
there  was  a  swamp  at  the  head  of  the  east- 
erly branch.  Thorn  says  there  was  some 
swampy  ground  in  the  north  field.  Andrew 
Olassell  testifies  to  the  existence  of  swamps 
there  two  or  three  years  after  the  partition, 
and  Snee  that  they  were  there  in  1877.  It 
must  be  remembered  that  this  is  not  a  con- 
troversy between  an  approprlator  and  a  ri- 
parian owner.  By  the  decree  it  was  com- 
petent for  the  court  to  dispose  even  of  per- 
colating water.  Several  witnesses  testify 
that  the  lands  of  the  upper  field,  or  portions 


of  it,  were  springy,  moist,  spongy,  or  boggy 
prior  to  1884.  Considering  the  difficulty  of 
proof  in  such  a  case,  and  that  such  occur- 
rences as  that  claimed  for  defendants  are 
quite  unusual,  I  cannot  think  the  conclusion 
reached  by  the  trial  court  unreasonable.  The 
court  found  the  facts  against  the  defendants, 
and  there  was  certainly  evidence  to  sustain 
the  decision.  Notwithstanding  the  Implica- 
tion, in  the  report  of  the  referees,  that  the  de- 
scription of  the  various  sources  of  water  ex- 
cluded such  springs  as  could  be  made  avail- 
able to  irrigate  the  lands  upon  which  they 
rise,  such  springs,  if  clearly  included  in  the 
allotment  In  the  decree,  passed  to  the  parties 
to  whom  they  were  given. 

The  answer  admits  obstructing  some  of  the 
waters  claimed  by  the  plaintiffs  and  inter- 
veners, and  the  fact  was  also  proven.  If 
some  defendants  have  not  polluted  and  do 
not  propose  to  pollute  the  water,  the  fact 
that  in  this  respect  the  Injunction  does  not 
discriminate  between  them  and  the  China- 
men who  are  doing  so  will  do  no  harm.  The 
order  and  judgment  are  affirmed. 


We    concur: 
LAND,  J. 


HARRISON,     J.;   McFAR- 


(5  Cal.  Unrep.  103) 
COCKINS  V.  COOK.     (No.  19,515.) 
(Supreme  Court  of  California.     July  31,  1895.) 
Pleading — Variance. 
Undei  Code  Civ.  Proc.  S  4(59,  providing 
that  no  variance  between  the  allegation  in  a 
pleading  and  the  proof  is  to  be  deemed  material 
unless  it  haa  misled  the  adverse  party,  *rhere 
a  complaint  by  a  judgment  creditor  of  a  cor- 
poration against  a  stockholder  alleges  that  the 
debt  was  contractrd  on  June  1st,  proof  that  it 
was  contracted  on  Aug.  20th  is  not  a  fatal  vari- 
ance. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angles' 
county;  Walter  Van  Dyke,  Judge. 

Action  by  William  W.  Cockins  against  Jo- 
seph A.  Cook  to  recover  from  defendant  the 
proportion  of  a  Judgment  against  a  corpora- 
tion due  from  defendant  as  a  stockholder 
thereof.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Cole  &  Cole,  for  appellant  White  &  Mon- 
roe, for  respondent. 

BELCHER,  O.  The  Artesian  Land  &  Wa- 
ter Company,  a  corporation,  issued  20  bonds 
for  $1,000  each,  dated  June  1,  1888,  and  se- 
cured by  a  mortgage  on  Its  corporate  prop- 
erty. The  defendant,  O)ok,  became  the  own- 
er of  270  shares  of  the  capital  stock  of  said 
company  on  the  20th  day  of  June,  1888,  and 
he  continued  to  be  the  owner  thereof  until 
the  20th  day  of  November,  1888.  The  said 
mortgage  was  subsequently  foreclosed  by 
plaintiff,  and  under  the  decree  rendered  the 
mortgaged  premises  were  sold.  The  sum  re- 
alized from  the  sale  was  not  enough  to  sat- 
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isfjr  the  amoant  found  due  the  plaintiff  on 
the  bonds,  and  thereupon  a  Judgment  against 
the  said  company  for  the  deficiency  was 
docketed  in  his  favw.  The  plaintiff  c<xn- 
menced  this  action  to  recover  from  the  de- 
fendant his  proportionate  share  of  the  said 
deficiency  Judgment,  ond^*  section  322  of 
the  Civil  Code.  The  complaint  alleges, 
among  other  things,  that  the  bonds  were 
"made,  executed,  and  Issued"  on  the  1st  day 
of  June,  1888,  and  that  "at  all  of  said  dates 
and  during  all  of  said  times,  and  during  and 
at  the  time  and  respective  times  -when  said 
debt  was  Incurred  *  *  *  and  the  said 
bonds  and  mortgage  were  made,  executed, 
and  delivered  by  said  corporation  aforesaid 
to  this  plaintiff,  the  said  defendant,  Joseph 
A.  Cook,  was  a  stockholder,"  etc.  The  an- 
swer alleges  that  although  said  bonds  bear 
date  on  the  Ist  day  of  June,  1888,  "yet  the 
same  were  not  made,  executed,  and  is- 
sued, or  made,  executed,  or  issued,  at  the 
date  herein  last  mentioned,  nor  were  said 
bonds  sold  and  n^otiated,  or  sold  or  ne- 
gotiated," prior  to  the  -month  of  October, 
1880;  and  denies  that  def aidant  "was  at  the 
time  of  the  commencement  of  this  action,  or 
at  any  time  subsequent  to  the  month  of  Oc- 
tober, 1889,  an  owner  and  holder,  or  owner 
or  bolder,  as  original  subscriber  or  other- 
wise," of  any  shares  of  the  capital  stock  of 
said  corporation.  At  the  trial  It  was  proved 
that  the  bonds  "were  not  issued  by  the  com- 
pany or  delivered  to  anybody,  and  no  Indebt- 
edness was  Incurred  upon  them  by  the  com- 
pany until  the  20th  day  of  August,  1888,  or 
a  day  or  two  thereafter,  when  they  were 
delivered  by  the  company,"  etc.  And  the 
court  found  that  the  bonds  were  delivered 
by  the  company  on  or  about  the  20th  day 
of  August,  1888,  "and  at  that  date  the  said 
company  incurred  an  indebtedness  on  said 
bonds."  Judgment  was  accordingly  entered 
against  the  defepdant  for  his  proportion  of 
the  deficiency  Judgment,  from  which,  and 
from  an  order  denying  a  new  trial,  he  ap- 
peals. 

The  appelant  contends  that  there  was  a 
fatal  variance  between  the  allegations  of  the 
complaint  and  the  proofs  as  to  the  time  when 
the  Indebtedness  was  incurred;  and  this  is 
the  only  point  made  for  a  reversal.  We  do 
not  think  this  point  can  be  sustained.  The 
general  rule  invoked  that  the  allegata  and 
probata  should  correspond  is  undoubtedly 
correct,  but  it  does  not  apply  here.  The  Code 
provides:  "No  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  is  to  be 
deemed  material,  unless  it  has  actually  mis- 
led the  adverse  party  to  his  prejudice  in 
maiDtalning  his  action  or  defense  upon  the 
merits."  Code  Civ.  Proc.  §  469.  The  main 
Issue  at  the  trial  was  as  to  whether  defend- 
ant was  or  was  not  a  stockholder  at  the  time 
the  Indebtedness  was  incurred,  and  it  seems 
impossible  that  be  could  have  been  misled  to 
his  prejudice  by  the  averment  in  the  cam- 
plaint  that  the  bcmds  were  "made,  executed, 


and  Issued"  on  the  1st  day  of  June,  1888. 
The  Judgment  and  order  should  be  afllrmed. 

We  concur:     SEARLS.  C:   VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(lOS  Cal.  300) 
PHILP  V.  DURKBB.  (No.  19,458.) 
(Supreme  Court  of  California.  July  31,  1895.) 
Complaint — Sufficiesct. 
The  complaint  of  one  suing  as  assignee  of 
F.,  averring  tha'  F.  contracted  with  defendant 
to  manufacture  and  erect  certain  iron  gates  for 
which  defendant  agreed  to  pay  F.  $430;  that  F. 
manufactured  the  pates,  and  ever  since  has  been 
able,  ready,  and  willing  to  erect  them  in  accord- 
ance with  the  contract;  that  the  gates  were  spe- 
cially adapted  to  the  places  for  which  they  were 
made,  and  cannot  he  soiA  elsewhere  without 
enormous  loss,  amounting  to  almost  the  entire 
contract  price;  and  that  at  divers  times  F.  re- 
quested defendant  to  accept  the  gates,  and  per- 
mit him  to  erect  them,  and  to  pay  him  therefor 
$430,  but  defendant  without  cause  refused;  and 
that  plaintiff,  bj  reason  of  the  premises,  has 
suffered  damages  in  the  sum  of  $430, — is  insuffi- 
cient; as,  treated  as  a  complaint  in  an  action 
for  the  price  of  goods,  there  is  no  averment  of 
deliverj',  or  offer  to  deliver,  suffi'Cient  to  pass 
title  to  defendant,  and,  considered  as  a  com- 
plaint in  an  action  for  damaKes,  it  is  uncertain 
as  to  what  the  damages  consisted  of,  or  as  to 
the  extent  thereof. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dyke, 
Judge. 

Action  by  Harry  Philp  against  J.  E.  Dur- 
kee.  Judgment  for  plaintiff.  Defendant  ap- 
peals.    Reversed. 

Chapman  &  Uendrl<^,  for  appellant.  Hough- 
ton, Silent  &  Campbell,  for  respondent 

TEMPLE,  J.  Defendant  appeals  from  the 
Judgment  and  from  an  order  refusing  a  new 
trial  The  complaint  was  demurred  to,  and 
the  demurrer  is  insisted  upon  here.  Plaintiff 
sues  as  assignee  of  Fruhllng  Bros.,  and  avers 
In  his  complaint  that:  Fruhllng  Bros,  contract- 
ed with  Durkee  to  manufacture,  out  of  ma- 
terials to  be  furnished  by  them,  and  to  erect 
upon  foundations  to  be  prepared  and  desig- 
nated by  Durkee,  certain  Iron  gates  and 
lamps,  for  which  Durkee  agreed  to  pay  Fruh- 
llng Bros.  $430.  Also  that  Fruhllng  Bros,  did 
construct  and  manufacture  said  gates  and 
lamps,  and  the  work  of  manufacture  was 
completed  about  October  1,  1891,  "and  they 
have  ever  since  been  able,  ready,  and  willing 
to  erect  the  same  in  accordance  with  said 
contract"  Further,  the  gates  are  specially 
adapted  to  the  places  for  which  they  were 
made,  and  cannot  be  sold  elsewhere  without 
"enormous  loss,  amounting  to  almost  the  en- 
tire contract  price."  And  that  at  divers 
times  before  the  29th  day  of  April,  1892, 
Fruhllng  Bros,  requested  said  Durkee  to  ac- 
cept said  gates  and  lamps,  and  to  permit 
said  Fruhllng  Bros,  to  erect  them  upon  said 
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premises,  and  to  ipay  them  therefor  the  sum 
of  $430,  but  Bald  defendant,  without  any 
cause  therefor,  refused  to  accept  said  gates 
and  lamps,  or  any  of  them,  or  to  permit  the 
pame  to  be  erected,  or  to  pay  for  the  same,  or 
any  part  thereof.  The  assignment  was  made 
to  plaintifl"  AprU  28,  1892.  It  is  averred  that 
plaintiff,  by  reason  of  the  premises,  has  suf- 
fered damages  in  the  sum  of  $430,  with  inter- 
est from  the  1st  day  of  October,  1891.  The 
demurrer  was  not  only  upon  the  general 
ground  of  insufficiency  of  facts,  but  also  for 
uncertainty;  charging  that  It  is  uncertain 
upon  what  grounds  plaintiff  seeks  to  recover 
In  this  action,  and  in  what  the  alleged  dam- 
ages consist  of,  or  in  what  manner  plaintUC 
has  l>een  damaged,  or  as  to  what  is  the  value 
of  said  gates,  lamps,  and  material. 

The  complaint,  treated  as  in  an  action  for 
the  price  of  the  goods,  is  insufficient,  because 
there  is  no  averment  of  delivery,  or  offer  to 
deliver,  sufficient  to  pass  the  title  to  Dm-kee. 
Considered  as  an  action  for  damages  for  a 
breach  of  the  contract.  It  does  state  a  cause 
of  action,  but  as  such  It  is  obnoxious  to  the 
objections  raised  by  the  special  demurrer.  It 
is  uncertain  as  to  what  the  damage  consisted 
of,  or  as  to  the  extent  of  the  damage.  It 
may  be  construed  as  asserting  that  the  loss 
of  Fruhling  Bros,  is  enormous,  and  amount- 
ing to  almost  the  entire  contract  price,  be- 
cause the  goods  would  not  be  valuable  for 
any  other  puri>o8e.  How  much  they  are  in- 
jured by  the  refusal  of  Durkee  to  permit 
them  to  complete  the  contract  is  nowhere 
stated,  even  in  general  terms.  .  The  final  alle- 
gation that  plaintiff  has  been  damaged  in  the 
sum  of  $430  is  not  material.  Defendant  did 
not  contract  with  him. 

It  has  been  often  held  that  there  is  nothing 
In  the  proposition  that  the  court  overruled 
the  demurrer  because  the  defendant  failed 
to  appear  and  present  it  A  demurrer  raises 
an  issue  of  law.  To  overrule  the  demurrer 
Is  to  decide  that  issue.  On  appeal,  if  there 
was  prejudicial  error  In  the  ruling,  the  case 
may  be  reversed  for  that  reason.  Even  a 
rule  of  the  superior  court  that  a  demurrer 
would  be  overruled  for  want  of  presentation 
would  make  no  difference.  The  Code  allows 
such  issue  to  be  made,  and,  unless  the  de- 
murrer is  waived,  or  gotten  rid  of  in  some 
lawful  mode,  the  court  must  decide  the  ques- 
tions raised.  The  demurrer  itself  presents 
the  points.  The  Judgment  and  order  are  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  sustain  the  demur 
rer. 


We    concur: 
LAND,  J. 


HBNSHAW,    J.;     McPAR- 


(108  Cal.  365) 

GOULD  T.  ADAMS  et  aL     (No.  19,572.) 

(Bapreme  Court  of  California.    Aug.  3,  1895.) 

HoHTOAOBS— Pbioritiis— Delivbrt. 

1.  Defendant  agreed  with  A.  to  sell  him 

certain  land,  part  cash,  and  balance  secured  by 


mortgage.  Defendant  went  with  A.  to  a  no- 
tary's office,  where  a  deed  was  executed.  While 
the  mortgrage  was  being  prepared,  A.  said,  "Let 
me  see  that  deed,"  and  took  it  from  the  table, 
and  went,  without  defendant's  knowledge,  to 
plaintiff,  from  wiiom  he  negotiated  a  loan.  A. 
then  retnmed  to  defendant,  paid  him  the  money, 
and  executed  the  mortgage,  which  defendant  at 
once  recorded.  Prior  to  this  time,  plaintiff  had 
the  deed  and  A.'8  mortgage  to  her  recmrded. 
Bdd,  that  defendant's  mortgage  was  entitied  to 
priority,  as  there  had  been  no  delivery  ot  the 
deed  to  A.  at  the  time  he  negotiated  the  loan 
from  plaintiff.     32  Pac.  576,  affirmed. 

2.  Defendant's  negligence  in  allowing  the 
deed  to  be  removed  from  the  room  was  not  such 
as  would  justify  an  estoppel  against  a  plea  of 
nondelivery  of  the  deed.     32  Pac  576,  affirmed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   Walter  Van  Dyke,  Judge. 

Action  by  Frederick  Gould,  executor  of  the 
will  of  Julia  F.  Oould,  against  Asa  Adams, 
John  Wise,  and  another,  to  foreclose  a  mort- 
gage. From  a  Judgment  in  favor  of  defend- 
ant Wise,  plaintiff  appeals.     Affirmed. 

For  former  reports,  see  32  Pac.  576,  and  33 
Pac.  32a 

Richards  &  Carrier  and  Geo.  H.  Qould,  for 
appellant.  H.  H.  Appel,  F.  R.  Willis,  and 
Houghton,  Silent  &  Campbell,  for  respond- 
ents. 

VANCLIBF,  C.  Action  to  foreclose  a  mort- 
gage executed  by  defendant  Adams  to  plain- 
tiff's testatrix,  in  which  John  Wise  was  made 
a  party  defendant  on  the  ground  that  he  had 
a  mortgage  on  the  same  land,  alleged  to  be 
subsequent  and  subject  to  that  of  plaintifl. 
Wise  answered,  and  also  filed  a  cross  com- 
plaint claiming  that  his  mortgage  was  prior 
and  superior  to  that  of  plaintiff,  and  pray- 
ing that  it  be  foreclosed  as  such.  On  the 
first  trial  of  the  cause  the  plaintiff  prevailed, 
and  the  defendant  appealed.  This  court  re- 
versed the  Judgment,  and  remanded  the 
cause  for  a  new  trial.  Crould  t.  Wise,  97 
Cal.  582,  32  Pac.  570,  and  3i  Pac.  323.  Upon 
the  new  trial  the  mortgage  of  defendant 
Wise  was  adjudged  to  be  prior  and  superior 
to  that  of  the  plaintiff,  and  ordered  to  be  first 
satisfied  from  the  proceeds  of  the  foreclosure 
sale.  From  this  Judgment  the  plaintiff 
brings  this  appeal  on  the  Judgment  roll,  con- 
taining a  bill  of  exceptions  as  to  matters  of 
both  law  and  fact. 

On  the  former  appeal  the  Judgment  was  re- 
versed on  a  state  of  facts  fully  set  forth  In 
the  c^inion  of  the  court  by  Mr.  Justice  Oa- 
routte.  On  the  new  trial  the  lower  court 
again  found  the  same  facts,  and  nothing  in- 
consistent with  nor  In  avoidance  of  them. 
If  these  findings  of  fact  on  the  new  trial  are 
Justified  by  the  evidence,  as  I  think  they  are, 
it  follows  that  the  former  decision  is  the  law 
of  the  case. 

Appellant  complains  that  the  court  failed 
to  find  upon  certain  specified  Issues  of  fttct, 
but,  in  view  of  the  facts  found,  those  issues 
were  immaterial.  A  finding  on  each  of  them 
In  favor  of  the  plaintiff  would  not  have  oe- 
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cessltated  any  change  In  the  judgment  lea.- 
dered. 

It  Is  further  contended  that  the  court  erred 
in  denying  plaintUTa  mptlon  to  strike  out  de- 
fendant's answer  on  the  alleged  ground  that 
the  amended  answer  Is  Inconsistent  with  the 
original  answer,  in  that  the  latter  avers,  and 
the  former  denies,  that  the  deed  from  Wise 
to  Adams  was  dellyered.  But  there  la  no 
such  inconsistency.  The  amended  answer 
does  not  deny  the  delivery  of  the  deed  from 
Wise  to  Adams,  but  merely  denies  that  It 
was  delivered  at  the  time  of  the  execution  of 
the  mortgage  from  Adams  to  plalntlfT's  testa- 
trix; and  this  was  the  effect  of  the  original 
answer  and  cross  complaint,  as  construed  on 
the  former  appeal.  The  prlncli>al  ground 
upon  which  the  first  Judgment  was  reversed 
was  that  the  deed  from  Wise  to  Adams  had 
not  been  delivered  at  the  time  the  mortgage 
from  Adams  to  Julia  F.  Gould  was  executed. 
On  the  law  of  the  case,  as  determined  on  the 
former  appeal,  the  Judgment  should  be  af- 
firmed. 

We  concur:    SBAKLS,  O.;   HATNBS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 


(108  Cbl.  345) 

SEABRIDGE  v.  McADAM  et  al.  (No.  19,582.) 
{Supreme  Court  of  California.    Aug.  3,  1895.) 

IlALIClODS    PROBECCTTOS — ADVICE    OF    CoCXSEL — 

Pbobable  Cavse. 

1.  In  an  action  for  malicions  prosecution  of 
plaintiff  for  willfully  tearing  down  a  fence  to 
make  a  passage  through  an  Inclosnre,  it  appeared 
that  plaintiff  was  fn  possession  of  land  under  a 
lease  providing  that,  if  the  lessor  sold  any  port  of 
the  land  on  which  there  was  a  crop,  such  portion 
would  be  released  by  paying  plaintiff  a  reason- 
able compensation  for  his  labor  on  the  croi>. 
Defendant  bought  the  land  while  there  was  a 
crop  on  it,  and  plaintiff  refused  to  surrender 
possession  till  paid  for  his  labor.  Defendant 
nailed  up  the  fence  to  a  field  at  a  place  where 
plaintiff  used  to  enter  it,  and  told  plaintiff,  if  he 
wanted  law,  he  would  give  it  to  him.  Plaintiff 
pried  off  the  boards  nailed  up  by  defendant. 
The  attorney  who  advised  the  prosecution  of 
plaintiff  testified  that  defendant  told  him  that 

{ilaintiff  had  broken  through  the  fence,  and  that 
le  knew  there  was  a  diajjute  between  plaintiff 
and  defendant  as  to  plaintiff's  right  to  enter  the 
field,  but  did  not  testify  as  to  any  other  facts 
on  which  his  advice  was  given.  He  stated  that 
on  the  trial  of  plaintiff  no  facts  were  brought 
out  of  which  he  was  ignorant.  Bdd,  that  the 
evidence  is  insufficient  to  show  probable  cause. 

2.  In  an  action  for  mahcious  prosecution, 
where  the  facts  are  admitted,  the  question  of 
probable  caose  it,  one  of  law. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Lucien  Shaw,  Judge. 

Action  by  Lee  Seabridge  against  Robert 
McAdam  and  another  for  malicious  prosecu- 
tion. A  verdict  was  directed  for  defendants, 
and  from  an  order  granting  a  new  trial  they 
-appeaL    AflBrmed. 


A  R.  Metcalfe  and  J.  H.  Merrlam,  for  ai»- 
pellants.     Edwin  Baxter,  for  re^ondent 

TEMPLE,  J.  This  Is  an  action  to  recover 
damages  for  malicious  prosecution  of  a  crim- 
inal action  against  plaintiff  upon  a  charge 
that  plaintiff  did  maliciously  and  willfully 
tear  down  fences  to  make  a  passage  through 
an  Inclosure,  under  Act  March  16,  1871-72,  p. 
384.  At  the  close  of  the  trial  In  the  present 
action  the  court  instructed  the  Jury  to  find 
for  defendants,  on  the  ground  that  the  evi- 
dence showed,  'without  contradiction,  that 
there  was  probable  cause  for  the  criminal 
prosecution,  because  defendants  acted  in 
good  faith,  under  the  advice  of  counsel,  giv- 
en upon  a  consideration  of  all  the  facts  in 
the  case.  Verdict  was  accordingly  rendered 
for  defendants,  and,  upon  a  motion  for  a  new 
trial,  was  set  aside  by  the  Judge,  presumably 
because  he  was  convinced  that  he  had  erred 
In  giving  the  instruction.  This  appeal  Is  tak- 
en from  the  order  granting  a  new  trial. 

It  seems  that  plaintiff  was  In  possession  of 
a  certain  tract  of  land  under  a  lease  from 
an  administrator.  In  the  lease  it  was  stipu- 
lated: "In  case  of  sale  by  the  party  of  the 
first  part  of  any  portion  of  said  land  before 
the  same  shall  be  In  crop  or  use,  such  por- 
tion thereof  shall  be  excepted  from  this  lease, 
provided  that  all  pasture  land  shall  pay  rent 
until  so  sold.  In  case  of  such  sale  of  any 
portion  of  said  land  before  the  first  day  of 
July,  1890,  with  the  crop  thereon,  to  any  per- 
son other  than  to  said  party  of  the  second 
part,  said  portion  shall  be  released  by  payment 
to  said  lessee  of  a  reasonable  compensation 
for  his  labor  and  expenditure  in  putting  In  of 
such  crop  and  caring  for  the  same  until  such 
sale."  Plaintiff  was  a  subtenant  of  a  portion 
of  the  demised  premises,  and  had  com  grow- 
ing upon  the  land  on  the  31st  of  May,  1893, 
when  McAdam  became  the  owner  of  the  land 
through  a  sale  by  the  administrator.  There 
was  evidence  that  tended  to  show  that  Mc- 
Adam Imew  of  plaintiff's  rights  before  he 
purchased  the  land,  and  on  the  day  of  the 
confirmation  of  the  sale  he  was  shown  a 
writing  which  contained  the  terms  of  the 
lease,  and  that  he  also  knew  of  plaintiff's 
possession  and  rights.  When  he  had  receiv- 
ed his  deed  he  claimed  that  plaintiff  must  de- 
liver to  him  the  land,  and  look  to  the  admin- 
istrator for  payment  for  his  labor  and  ex- 
penditures. Seabridge  merely  persisted  in 
holding  on  until  he  was  paid.  He  was  not 
paid  the  cost  of  putting  In  and  caring  for  the 
crop,  nor  was  anything  ever  tendered  to  him 
in  payment.  After  several  interviews  be- 
tween the  parties  and  between  McAdam  and 
the  administrator  upon  the  subject,  McAdam 
finally  nailed  up  the  fence  where  plaintiff 
had  been  in  the  habit  of  going  into  his  field, 
and  forbade  plaintiff  going  into  the  field; 
and  when  plaintiff  said  he  would  do  so  as  he 
owned  the  crop  and  had  a  right  so  to  do,  Mc- 
Adam said:  "If  it's  law  you  want,  I  wUl 
give  you  all  you  want,  and  stay  with  it  as 
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long  as  jron  can."  Plaintiff,  having  occasion 
to  go  to  his  field,  piled  off  the  boards  which 
had  been  nailed  on  by  McAdam,  and  went  in. 
For  this  he  was  arrested,  as  stated. 

The  evidence  produced  by  plaintiff  made 
an  nndonbted  case  against  defendant  There 
was  no  defense,  except  that  defendants  had 
acted  npon  the  advice  of  counsel.  In  his 
testimony,  McAdam  made  no  attempt  to  state 
wttat  he  had  told  his  counsel,  or  what  his 
counsel  knew  about  the  facts.  The  attorney 
was  a  witness,  and  did  not  state  upon  what 
facts  his  advice  was  based.  He  merely  stat- 
ed that  he  had  been  the  attorney  for  defend- 
ant McAdam;  that  he  was  informed  that 
plaintiff  had  broken  through  the  fence;  that 
he  knew  there  was  a  dispute  between  the 
parties,  and  that  plaintiff  <;lalmed  the  right 
to  go  through  the  fence  to  the  field;  and, 
further,  that  be  attended  the  trial  of  the  case 
against  plaintiff,  and  no  facts  were  brought 
out  at  tlie  trial  of  which  he  was  ignoi-ant 
when  he  gave  the  advice:  He  testified  fur- 
ther that  he  bad  heard  that  plaintiff  had 
made  certain  threats  against  McAdam,  but 
had  not  beard,  and  did  not  know,  that  Mc- 
Adam was  aware  of  the  fact,  at  the  time  of 
the  confirmation  of  the  sale,  that  plaintiff  was 
the  owner  of  the  crop.  This  testimony  was 
entirely  Insufficient  to  show  probable  cause, 
or  to  justify  the  instruction.  It  was  not  denied 
that  plaintiff  broke  through  the  fence.  The 
only  Question,  then,  was  whether  he  did  so 
In  good  faith,  under  a  reasonable  belief  that 
he  had  a  legal  right  so  to  do.  If  the  facts 
had  all  been  stated,  no  reputable  attorney 
could  have  doubted  that  plaintiff  acted  under 
such  belief.  The  facts  detailed  to  the  at- 
torney, or  the  information  which  he  had, 
should  have  been  proven.  It  was  then  a 
question  of  fact,  to  be  determined  by  the 
Jury,  and  not  by  the  court,  whether  the  de- 
fendants had  made  a  fair  and  full  statement 
of  the  facts  which  were  known  to  them. 
And  even  if,  upon  such  a  statement  of  facts^ 
such  advice  was  given.  It  was  stUl  to  be 
determined  by  the  jury  whether  defendants 
acted  upon  It  in  good  faith,  believing  that 
plaintiff  was  guilty  of  the  offense  charged. 
And  I  think  the  jury  would  have  been  Jus- 
tified, In  this  case.  In  determining  that  they 
did  not.  if  the  facts  were  as  shown  by  plain- 
tllTs  witnesses.  Could  even  an  lntellig«it 
layman  believe,  nnder  the  advice  of  counsel, 
that  plaintiff,  nnder  the  circumstances  relat- 
ed, was  not  acting  under  a  reasonable  belief 
that  he  had  a  right  to  go  through  the  fence? 
If  so,  it  would  not  require  a  lawyer  to  deter- 
mine that  the  act  could  not  be  malicious. 
Of  courses  I  assume  the  facts  to  be  as  the 
plaintiff's  testimony  tended  to  prove  them 
to  be.  This  must  be  assumed  in  favor  of 
the  decision.  They  may  not  be  as  testified, 
and,  of  course,  the  attorney  who  gave  the  ad- 
vice did  not  base  bis  opinion  npon  such  facts. 
There  was  evidence,  however,  which  tended 
to  prove  that  McAdam  knew  of  them.  Of 
eoursft  If  the  facts  are  all  admitted,  the 


question  whether  there  was  probable  cans* 
Is  a  question  of  law,  for  the  court.  The  rule 
in  such  cases  is  fuUy  and  correctly  stated  in 
BaU  y.  Rawlee.  83  CaL  222.  28  Pac.  837. 
The  order  is  affirmed. 


We    concor: 
LAND,  J. 


HBNSHAW.    J.;     McFAO- 


ass  CaL  290 
CITY  OF  SANTA  BARBARA  r.  ELDRBD. 

(So.  18,5C7.) 
(Supreme  Conrt  of  Oalifoniia.    July  31,  1885.) 
CioMPLAiHT — Grounds  of  Gestbra.!.  DsiinRRsa— 

ASSBSSMBST  —  DBSCRIPTION    OF    LAND — SnFFf- 

oiBNCT  —  New  Tri ai.— Appbai.—  Review — Sort 
FOB  Taxes— Failubs  to  Pobliih  Dbunqubnt 
List. 

1.  That  a  complaint  Is  ambiguous  is  not  • 
ground  of  general  demurrer. 

2.  That  a  cooaplaint  makes  the  essential 
facts  appear  only  inferentially  or  as  coodusiona 
of  law  Is  not  a  ground  of  general  demurrer. 

3.  An  assessment  record,  in  which  the  first 
column  is  headed  "Description  of  Property  Ac- 
cording to  Map  Book  of  the  City  of  S.,"  the 
second  column  "Lot,"  and  the  third  "Block," 
and  which,  in  the  respective  columns,  describes 
the  property  as  "City  Lot,"  "2,"  "110,"  shows 
that  It  u  in  S. 

4.  A  city  assessment  need  not  state  that  the 
taxpayer  owned  the  property  on  the  first  Mon- 
day of  March. 

5.  Nor  need  It  state  that  the  dty  had  a  map 
book. 

6.  A  dty  assessment  Is  not  invalidated  by. 
slovenly  entries  thereof  by  the  tax  collector. 

7.  Where  the  statement  on  motion  for  a 
new  trial  does  not  allege  that  the  evidence  is 
Insufficient  to  support  a  finding,  a  new  trial  will 
not  be  granted  on  that  ground. 

8.  Where  defendant  specifies  in  his  stat^ 
ment  on  motion  for  a  new  trial  that  the  evi- 
dence does  not  justify  a  finding  that  Interest 
was  due,  and  nothing  appears  in  the  statement  to 
justify  the  allowance  of  interest,  the  judgment 
will,  on  appeal,  be  modified  by  striking  out  the 
interest. 

9.  In  an  action  to  recover  a  tax,  defendant 
cannot  object  that  the  delinquent  list  was  not 
pnblished  as  required  by  law. 

Department  2.  Appeal  from  superior 
court,  Santa  Barbara  county;  W.  B.  Cope, 
Judge. 

Action  by  the  city  of  Santa  Barbars 
against  A.  Eldred  to  recover  a  tax.  Jndg- 
ment  was  rendered  for  plaintiff,  and  de> 
fendant  appeals.    Affirmed. 

B.  F.  Thomas,  for  appellant  Thos.  Mo- 
Nulta,  for  respondent 

TEMPLE!,  3.  This  is  the  second  appeal 
in  this  case  (see  8{S  Cal.  378,  30  Pac.  562), 
and  is  taken  from  the  judgment  and  from  a 
refusal  of  a  new  trial.  The  action  was 
brought  to  collect  a  municipal  tax,  and  to 
the  complaint  a  general  demurrer  was  In* 
terposed.  It  was  overruled,  and  defendant 
answered.  He  now  specifies  a  great  many 
alleged  defects  In  the  complaint  Many  of 
them  are,  in  effect  that  the  complaint  Is 
ambiguous  or  uncertain.  Such  objections 
cannot  be  reached  on  general  demurrer. 
Nor  can  the  other  objections— which  merely 


Digitized  by 


Google 


CaL) 


EX  PARTE  LACET. 


411 


amount  to  criticlsma  upon  the  sufflclency  of 
the  statement,  as  that  the  essential  facts  ap- 
pear only  Inferentially,  or  as  conclusions  of 
law,  or  by  way  of  recitals— prevail  on  such 
demurrer.  There  must  be  a  total  absence 
of  some  material  fact,  to  Justify  us  In  sus- 
taining a  demurrer  of  this  character. 

The  only  points  which  I  think  worthy  of 
notice  on  the  demurrer  are  the  objections  to 
the  assessment.  It  is  claimed  that  It  is  In- 
valid, because  : 

1.  It  does  not  show  that  the  real  estate  is 
situated  within  the  city  of  Santa  Barbara. 
The  first  column  after  taxpayers'  names  is 
headed  "Description  of  Propwty  According 
to  Map  Book  of  the  City  of  Santa  Barbara." 
The  next  column  Is  headed  "Lot,"  and  the 
next  "Block."  In  the  first  of  these  columns 
are  the  words  "City  Lot";  in  the  second, 
"2";  In  the  third,  "110."  I  think  this  sufll- 
cient  to  show  that  the  property  is  In  Santa 
Barbara. 

2.  It  Is  not  essential  to  the  assessment  that 
it  should  state  that  the  taxpayer  owned  the 
property  assessed  on  the  first  Monday  of 
March,  or  that  the  city  had  a  map  book. 

3.  The  slovenly  entries  by  the  tax  collect- 
or, intended  to  show  that  a  portion  of  the 
tax  had  been  paid,  do  no  injury.  Interpreted 
ns  claimed  by  appellant,  they  are  meaning- 
less, and  would  do  no  harm. 

4.  There  Is  no  uncertainty  In  the  figures 
which  show  the  total  value  of  all  property 
after  equalization.  Ordinance  113,  which 
provides  for  the  levy  and  collection  of  the 
tax,  ought  to  have  been  more  fully  set  out, 
at  least  In  effect  The  allegations  are,  how- 
ever, sufficient  to  support  a  Judgment,  and, 
as  no  special  derjurrer  was  Interposed,  they 
are  sufficient  on  this  appeal. 

The  delinquent  list  as  published  stated 
that  the  tax  and  costs  amounted  to  $246.91, 
when,  as  it  Is  contended,  the  correct  amount 
was  $245.91;  Just  one  dollar  too  much.  The 
common  council  of  the  city  of  Santa  Bar- 
bara, as  they  were  authorized  to  do  under 
the  ordinance,  which  provided  for  the  levy 
and  collection  of  taxes,  passed  a  resolution 
to  the  effect,  as  to  all  assessments  upon 
which  taxes  amounted  to  less  than  $300, 
that  where  the  property  has  been  offered  for 
sale  at  least  once,  and  there  is  no  purchaser 
in  good  faith,  the  tax  collector  shall  pro- 
ceed to  collect  the  same  by  civil  action  in 
'the  name  of  the  city.  The  complaint  recites 
that  all  this  has  been  done,  and  that,  there- 
fore, the  tax  collector  brings  this  suit  In 
the  name  of  the  city  of  Santa  Barbara.  In 
bis  statement  on  motion  for  a  new  trial  the 
defendant  has  not  charged  that  the  evidence 
is  Insufficient  to  support  this  finding.  We 
cannot,  therefore,  grant  a  new  trial  upon 
that  ground. 

A.  recovery  was  bad  of  the  sum  of  $81.05 
for  interest.  No  Interest  is  claimed  in  the 
>'  complaint,  and  there  Is  no  allegation  un- 
der which  interest  could  be  allowed.  Fur- 
th""-'-— •.  *'!!>  (Icfendant  has  specified  In  his 


statement  on  motion  for  a  new  trial  that 
the  evidence  does  not  justify  the ,  finding 
that  interest  was  due.  If,  therefore,  there 
was  anything  In  the  ordinance  to  justify  the 
finding,  the  city  attorney  should  have  seen 
that  It  was  In  the  statement  The  objec- 
tion to  the  allowance  of  Interest  must  there- 
fore be  sustained.  A  new  trial  wIU  not  be 
necessitated  thereby,  for  the  judgment  can 
easily  be  modified  by  striking  out  the  al- 
lowance of  interest. 

The  defendant  cannot  object  that  the  re- 
quirements of  the  statute  were  not  pursued 
In  the  contract  for  publishing  the  delinquent 
list  His  liability  Is  created  by  a  valid  as- 
sessment, and.  If  that  was  made,  no  irregu- 
larity in  the  attempt  to  collect  the  tax  will 
discharge  him  from  the  liability.  The  pub- 
lication was  for  the  proper  period. 

I  think  there  was  no  error  In  admitting  the 
block  books,  and  the  remark  of  the  witness 
Gutierrez,  that  it  appeared  from  them  that 
Alice  Bldred  owned  lot  3,  Is  of  uo  moment 

The  defendant  admitted,  by  not  denying, 
that  he  owned  the  property.  Besides,  the 
assessment  put  the  burden  upon  him.  Pol. 
Code,  §  3900. 

The.  case  Is  remanded,  with  directions  to 
the  trial  court  to  modify  the  Judgment  by 
deducting  the  interest  allowed.  In  all  oth- 
er respects  the  Judgment  Is  affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW.  J. 


(108  cai.  sat) 
Bx  parte  LACBY.    (Cr.  33.) 
(Supreme  Court  of  California.    Aug.  1,  1895.) 
Health  Ordinancks— Validitt. 
An  ordinance  prohibiting  the  establish- 
ment or  conducting  of  any  steam  shoddy  or  ear- 
pet-beating  machine  within  100  feet  of  a  church, 
schoolbonse,  or  residence,  passed  ander  Const, 
art.  11,  I  ll,  authorizing  any  city  to  make  and 
enforce  aU  sach  police  and  sanitary  regulations 
as  are  not  in  conflict  with  general  laws,  is  not 
unreasonable,    and    does   not   deprive    any    one 
of  property  without  due  process. 

In  bank. 

Petition  of  James  Lacey  for  writ  of  habeas 
corpus.     Denied. 

D.  P.  Hatch  and  B.  B.  Treat,  for  petitioner. 
C.  McFarland,  for  respondent 

GAROUTTE,  J.  The  petitioner  has  beMi 
convicted  and  Imprisoned  for  violating  a  city 
ordinance  of  the  city  of  Los  Angeles  which 
provides:  "No  person  or  persons  shall  estab- 
lish or  conduct  any  steam  shoddy  machine, 
or  steam  carpet-beating  machine,  within  one 
hundred  feet  of  any  church,  schoolhouse,  res- 
idence or  dwelling-house."  He  now  alleges 
the  Judgment  void,  upon  the  ground  that  the 
ordinance  Is  void,  and  seeks  his  release  by 
writ  of  habeas  corpus.  He  claims  the  ordi- 
nance void  upon  the  ground  that  it  Interferes 
with  certain  of  his  inalienable  rights  vouch- 
safed to  him  by  the  constitution.     Upon  the 
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part  of  the  city,  It  is  claimed  that  the  pas- 
sage and  ^iforcement  of  the  ordinance  is  but 
the  exercise  of  a  police  power  granted  to  it 
in  terms,  by  the  constitution  of  the  state. 
The  constitution  of  the  state  of  California 
(article  11,  §  11)  provides:  "Any  county, 
city,  town  or  township  may  make  and  en- 
force, within  its  limits,  all  such  local,  police, 
sanitary  and  other  regulations  as  are  not  in 
conflict  with  general  laws."  It  will  thus  be 
observed  that  Los  Angeles  city  is  rested 
with  certain  powers  by  direct  grant  from  the 
constitution,  and  that  grant  of  power  is  not 
confined  within  narrow  limits,  but  is  broad 
and  far-reaching  in  its  scope  and  efCect.  Un- 
der this  grant  of  power  the  city  had  the  right 
to  pass  this  ordinance,  unless  it  is  in  con- 
flict with  general  laws;  and  we  know  of  no 
general  laws  which  conflict  with  it,  unless  it 
can  be  said  to  be  violative  of  those  general 
principles  of  constitutional  liberty  which  form 
the  very  foundation  of  both  the  state  and 
federal  constitutions.  We  see  nothing  in  the 
language  of  this  ordinance  contrary  to  these 
great  principles  of  our  government.  We  see 
nothing  there  depriving  petitioner  of  any 
fundamental  right.  In  the  exercise  of  its 
police  and  sanitary  power,  the  city  has  at- 
tempted to  regulate  the  business  of  beating 
carpets  by  steam  power.  Under  its  constitu- 
tional grant,  it  had  the  right  to  regulate  this 
business.  The  use  of  steam  power,  of  Itself, 
within  municipal  territory,  has  always  been 
recognized  as  a  proper  subject  of  regulation; 
and,  in  addition,  here  it  may  well  be  as- 
sumed that  the  dust  and  other  disagreeable 
and  unhealthy  matters  arising  in  such  quan- 
tities from  the  beating  of  carpets,  as  would 
naturally  be  indicated  by  the  use  of  steam 
power,  are  a  constant  source  of  danger  and 
menace  to  the  good  health  and  general  wel- 
fare of  the  neighborhood  where  located. 

Conceding  the  business  covered  by  the  pro- 
visions of  this  ordinance  not  to  constitute  a 
nuisance  per  se,  and  to  stand  upon  different 
grounds  from  powder  factories,  street  ob- 
structions, and  the  like,  still  the  case  is  made 
no  better  for  petitioner.  This  Is  not  a  ques- 
tion of  nuisance  per  se,  and  the  power  to 
regulate  is  In  no  way  dependent  upon  such 
conditions.  Indeed,  as  to  nuisances  per  se, 
the  general  laws  of  the  state  are  ample  to 
deal  with  them.  Bat  the  business  here  In- 
volved may  properly  be  classed  with  livery 
stables,  laundries,  soap  and  glue  factories, 
etc.,— a  class  of  business  undertakingrs,  in 
the  conduct  of  which,  police  and  sanitary 
regulations  are  made  to  a  greater  or  less  de- 
gree by  every  city  in  the  country.  And  in 
this  class  of  cases  it  is  no  defense  to  the  va- 
lidity of  regulation  ordinances  to  say,  "I  am 
committing  no  nuisance,  and  I  Insist  upon 
being  heard  before  a  court  or  Jury  upon  that 
question  of  fact"  In  this  class  of  cases  a 
defendant  has  no  such  right  To  the  extent 
that  it  was  material  In  creating  a  valid  ordi- 
nance, we  must  assume  that  such  question 
was  decided  by  the  municipal  autb<»itles, 


and  decided  against  petitioner  and  all  others 
similarly  situated.  This  court  said  in  Ex 
parte  Shrader,  33  Cal.  284:  "The  legislature 
can  add  to  the  mala  in  se  of  the  common  law 
the  mala  prohlbita,  of  its  own  behest.  *  •  * 
The  power  to  regulate  or  prohibit  conferred 
upon  the  board  of  supervisors,  not  only  in- 
cludes nuisances,  but  extends  to  ev.erytblng 
expedient  for  the  preservation  of  the  public 
health  and  the  prevention  of  contagious  dis- 
eases. Now,  there  are  many  things  not  com- 
ing up  to  the  full  measure  of  a  common-law 
or  statute  nuisance  that  might,  both  in  th& 
light  of  scientific  tests  and  of  general  experi- 
ence, pave  the  way  for  the  Introduction  of 
contagion,  and  Its  uncontrollable  spread 
thereafter.  Slaughterhouses,  as  ordinarily, 
and  perhaps  Invariably,  conducted  In  this 
country,  might,  within  the  limits  of  reason- 
able probability,  be  attended  with  these  con- 
sequences. A  competent  legislative  body  has 
passed  upon  the  question  of  fact  lnvolved^ 
and  we  cannot  go  behind  the  finding.  So  far 
as  we  can  know  by  this  record,  the  power 
conferred  has  been  exercised  intelligently^ 
and  in  good  faith."  It  must  be  borne  in 
mind  that  the  court  was  not  discussing  this- 
question  from  the  standpoint  that  the  con- 
duct of  a  slaughterhouse  within  municipal 
territory  constituted  a  nuisance  per  se.  In 
the  case  of  Johnson  v.  Simonton,  43  Cal.  249. 
which  involved  the  constitutionality  of  an 
ordinance  of  the  board  of  supervisors  of  San 
Francisco  prohibiting  the  feeding  of  still 
slops  to  milch  cows,  the  court  says:  "If,  in- 
deed, it  be  a  fact  that  the  milk  of  cows  fed 
In  whole  or  in  part  upon  still  slop  is  un- 
wholesome as  human  food,  there  can  be  no 
doubt  of  either  the  authority  or  the  duty  of 
the  board  to  enact  the  ordinance  in  question, 
and  the  scientific  correctness  of  the  deter- 
mination by  the  board  of  the  matter  of  fact 
involved  is  not  open  to  inquiry  here"  In  the- 
case  of  In  re  Jacobs,  98  N.  Y.  98,  the  court 
declares  the  following  rule  for  testing  the 
validity  of  ordinances  enacted  under  the  po- 
lice power  of  a  municipality:  "When  a 
health  law  Is  challenged  in  the  courts  as  un- 
constitutional on  the  ground  that  it  arbi- 
trarily interferes  with  personal  liberty  and 
private  property,  without  due  process  of  law, 
the  courts  must  be  able  to  see  that  it  has  at 
least  in  fact,  some  relation  to  the  poblie 
health;  that  the  public  health  is  the  end  nat- 
urally aimed  at;  and  that  it  is  appropriate 
and  adapted  to  that  end."  Tried  by  this  rule, 
the  ordinance  in  question  fairly  and  fally~ 
fills  the  requirements  of  the  law.  It  cannot 
be  urged  that  petitioner  is  deprived  of  his 
property  without  due  process  of  law,  for,  as  is 
said  by  Judge  Dllllon  in  his  work  upon  Mu- 
nicipal Corporations  (section  141),  in  speak- 
ing of  police  and  sanitary  regulations:  "It 
is  well  settled  that  laws  and  regulations  of 
this  character,  though  they  may  disturb  the 
enjoyment  of  individual  rights,  are  not  un- 
constitutional, though  no  provision  is  made 
for    compensation    for    such    disturbances. 
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They  do  not  appropriate  priyate  property  for 
public  use,  but  simply  rejrulate  Its  use  and 
enjoyment  by  the  owner.  If  he  suffers  In- 
jury, it  is  either  damnum  absque  Injuria,  or, 
In  the  theory  of  the  law,  he  is  compensated  for 
it  by  sharing  in  the  general  benefits  which 
the  regulations  are  intended  and  calculated 
to  secure."  This  ordinance  Is  not  unreason- 
able nor  arbitrary  nor  discriminating.  It 
treats  all  persons  alike  who  are  engaged  in 
the  business  named  therein.  All  have  the 
same  rights,  and  all  are  subject  to  the  same 
burdens.  It  is  not  unreasonable  in  the  lim- 
its of  distance  fixed.  As  to  the  location  of 
the  exact  spot  distant  from  a  church  or  a 
Bchooihouse  or  a  dwellinghouse,  where  an 
ordinance  would  cease  to  be  reasonable.  It  is 
not  for  this  court  now  to  say.  The  limits 
here  prescribed  are  those  with  which  we  are 
to  deal,  and  those  limitations  of  distance 
may  well  be  said  to  be  reasonable.  We  see 
no  substantial  objection  that  can  be  made  to 
the  validity  of  this  ordinance.  Upon  the 
contrary,  the  subject-matter  covered  by  It 
is  clearly  one  with  which  the  city  had  the 
constitutional  right  to  deal,  and  the  business- 
es there  enumerated  are  unmistakably  those 
which  the  municipal  authorities  had  the 
right  to  regulate,  in  the  interest  of  the  com- 
fort and  good  health  of  the  people  of  the  city. 
The  power  is  vested  in  the  city,  by  direct 
grant  from  the  constitution,  to  control  and 
regulate  business  undertakings  of  the  char- 
acter here  involved,  and  petitioner's  consti- 
tutional rights  have  in  no  way  been  tres- 
passed upon.  It  is  therefore  ordered  tiiat  pe- 
titioner be  remanded. 

We  concur:      McPARLAND,  J.;   HARRI- 
SON, J.;   VAN  FLEET,  J.;  TEMPLE,  J. 


(108  Cal.  136) 

GAROUTTB  v.  WILLIAMSON.    (No. 
15.955.) 

(Supreme  Conrt  ot  California.      Aug.  14,  1895.) 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  41  Pac.  35. 

BEATTY,  O.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause.  Not  be- 
caose  I  think  the  plaintiff  failed  to  prove 
facts  entitling  him  to  a  judgment,  but  be- 
cause, in  my  opinion,  the  cause  was  tried  in 
the  superior  court,  and  has  been  decided  here, 
upon  an  erroneous  view  of  the  law. 

The  issues  of  fact  were  submitted  to  the 
jury  under  instructions  to  the  effect  that  if 
the  bank  held  the  warehouse  receipt,  prop- 
erly indorsed  by  plaintiff's  assignors,  as  se- 
curity for  a  loan,  at  the  time  defendants 
purchased  and  took  possession  of  the  wheat, 
the  plaintiff  could  not  maintain  the  action. 
It  is  conceded  in  the  opinion  of  the  court 
that  this  tfieory  was  correct,  but  the  judg- 
ment is  affirmed  on  the  ground  that  the  de- 
fendants failed  to  prove  the  existence  of  the 
bailment  at  the  date  of  the  conversion.    In 


my  opinion,  the  existence  of  such  a  bailment 

at  the  date  of  the  conversion  was  no  defense 

to  an  action  to  recover  compensation  for  an 

injury  to  the  reversionary  interest  of  the 

pledgors  commenced  after  payment  of  the 

debt  and  return  of  the  pledge,  and,  therefore, 

I  am  satisfied  ttiat  the  actual  result  of  the 

litigation  is  just    But  I  cannot  assent  to 

the  grounds  upon  which  the  decision  of  this 

court  is  placed.     If  the  theory  of  the  defense 

was  a  sound  one,  it  is  clear  to  my  mind  that 

the  facts  were  fully  proved. 

t 

TEMPLE,  J.  I  dissent  from  the  order  re- 
fusing a  rehearing,  because  I  am  convinced 
that  under  the  instructions  the  verdict  is  not 
warranted  by  the  evidence.  I  agree  with 
the  chief  justice  as  to  the  law  which  ought 
to  have  governed  at  the  triaL 


(6  CaL  Cnrep.  US) 
DOWLING  V.  ADAMS  et  al.  (No.  15,913.) 
(Supreme  Conrt  of  California.     Aug.  21,  1895.) 

Cebtivicatb  of  Sdrvetok— Autboriti  or  Clrrx 
TO  Biox. 
Where  a  city  surveyor  is  required  to  sign 
a  certificate  as  to  a  public  improvement,  it  can- 
not be  signed  by  his  clerk,  who  bad  no  specific 
directions  from  him  to  sign  it.  Raner  v.  Lowe 
(CaL)  40  Pac.  337,  followed. 

Department  1-  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  J. 
M.  Troutt,  Judge. 

Action  by  one  Dowllng  against  one  Adams 
and  others.  Judgment  was  rendered  for 
plaintiff,  and  defendants  appeal.    Reversed. 

Horace  W.  Philbrook,  for  appellants.  J. 
C.  Bates,  for  respondent 

PER  CURIAM.  Action  upon  a  street  as- 
sessment .  The  testimony  on  behalf  of  the 
defendants  showed  that  the  Certificate  of 
the  city  and  county  surveyor,  which  was 
recorded  in  the  office  of  the  superintendent 
of  streets,  was  not  made  by  that  office,  but 
that  his  name  was  signed  thereto  by  a  clerk 
in  his  employ,  without  any  specific  direc- 
tions therefor.  The  testimony  upon  this 
point  is  almost  identical  with  tliat  given  in 
Rauer  v.  Lowe  (Cal.)  40  Pac.  337.  Upon  the 
authority  of  that  case,  the  judgment  Is  re- 
versed. 


(108  Cal.  526) 
LEWIS  V.  CHAMBERLAIN  et  al.      (No.  19,- 
5410 

(Supreme  Court  of  California.     Aug.  21,  1895.) 
Sdppleiibntart  Procbedinos  —  Ordek  fob  Ex- 
AMiSATiov  OP  Third  Person— De- 
nial OF  ISDEBTEDSBSS. 

Code  Civ.  Proc.  i  720,  provides  that  if.  In 
proceedings  supplemental  to  execution,  a  persoa 
alleged  to  have  property  of  the  judgment  debt- 
or claims  an  interest  therein  adverse  to  him,  the 
judpe  may  authorize  the  judgment  creditors  to 
institute  an  action  against  such  person  for  the 
recovery  of  such  interest  or  debt.  Section  718 
provides  that  the  judge  may  order  any  property- 
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of  a  Judgment  debtor  in  the  hands  of  any  other 
person  to  be  applied  towards  the  satisfaction  of 
the  judgment.  Brld  that,  where  an  affidavit 
for  the  examination  of  the  judgment  debtor's 
wife  allowed  thiit  she  held  propertj'  belonging  to 
the  judgment  debtor  which  was  conveyed  to  her 
to  shield  it  from  the  jndement,  and  she  filed  a 
verified  answer  denying  that  she  held  any  prop- 
erty belonging  to  the  judgment  debtor,  or  that 
any  property  was  conveyed  to  her  for  the  pur- 
pose stated  in  the  affidavit,  the  judge  could  only 
authorize  that  suit  be  brought  against  her  to  re- 
cover the  property  claimed,  and  could  not  fur- 
ther proceed  with  her  examination. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  San  Diego  county; 
E.  S.  Torrance,  Judge. 

Action  by  William  Friable  Lewis  against  B. 
W.  Morse  and  another.  Judgment  was  ren- 
dered for  plaintiff,  and  he  obtained  an  order 
for  the  examination  in  supplementary  proceed- 
ings of  Myra  I.  Conklin  and  others.  From  an 
order  dismissing  the  proceeding,  plaintiff  ai>- 
peals.    Affirmed. 

Works  &  Works,  for  appellant  M.  A.  Luce 
and  Conklin  &  Hughes,  for  respondents. 

HAYN'ES,  C.  Appeal  from  an  order  dis- 
missing proceedings  supplementary  to  execu- 
tion. Lewis  obtained  Judgment  in  the  supe- 
rior court  of  San  Diego  county  against  E.  W. 
Morse  and  N.  H.  Conklin  for  a  large  sum  of 
money,  upon  which  execution  was  Issued,  and 
returned  nulla  bona.  He  afterwards  filed  In 
said  court  an  affidavit,  entitled  in  said  cause, 
alleging  the  foregoing  facts,  and  furtber  alleg- 
ing, on  information  and  belief,  that  defendant 
Conklin,  for  the  purpose  of  avoiding  payment 
of  said  judgment,  conveyed  a  large  amount  of 
property  owned  by  him  to  Myra  I.  Conklin,  bis 
wife,  and  to  Ralph  L.  Conklin,  Ms  son,  who 
hold  said  property  In  their  own  names,  and 
are  thereby  aiding  and  assisting  him  to  shield 
it  from  sale  to  satisfy  plaintiff's  said  judg- 
m^it  Like  allegations  were  made  of  con- 
Teyances  by  defendant  Morse  to  his  wife,  Mary 
C.  Morse,  and  that  she  had  conveyed  part 
thereof  to  one  Daniel  Schuyler.  And  upon 
this  affidavit  he  asked  that  an  order  be  Issued, 
requiring  the  said  judgment  debtors  and  Mary 
C.  Morse,  Myra  I.  Conklin,  Ralph  L.  Conklin, 
and  Daniel  Schuyler  "to  appear  and  be  ex- 
amined as  to  the  property  of  said  Morse  and 
Conklin,  and  for  such  other  relief  as  is  pro- 
vided by  law."  Mrs.  Conklin  filed  a  written 
and  verified  answer  to  plaintiff's  affidavit,  spe- 
cifically denying  that  she  held  any  property 
belonging  to  her  husband  in  her  name  or  pos- 
session or  control,  and  alleged  "that  she  in 
good  faith  claims  and  owns  in  bet  own  right 
all  property  now  in  her  name  or  possession,  or 
under  her  control,  or  that  was  in  her  possession 
or  name  or  control  when  any  of  the  papers  in 
this  cause  were  served  upon  her."  She  further 
denied  that  her  husband  had  conveyed  to  her 
any  property  for  the  purpose  charged  in  plain- 
tiff's affidavit,  and  alleged  that  she  then  was, 
and  since  18C7  bad  been,  the  wife  of  said  N. 
H.  Conklin,  and  prayed  that  she  be  no  further 
examined  therein,  and  that  she  l)e  discharged 


with  her  costs.  Mrs.  Morse  filed  a  similar 
verified  answer.  Upon  the  hearing,  Mrs. 
Conklin  was  called  by  the  plaintiff,  and  after 
testifying  to  her  residence,  that  she  was  the 
wife  of  N.  H.  Conldin,  and  after  giving  the 
date  and  place  of  her  marriage,  was  asked  the 
following  question:  "What  property,  if  any, 
did  you  have  at  that  time?"  Whereupon  her 
counsel  interposed  tbe  following  objections: 
"(1)  That  Mrs.  Conklin  cannot  be  examined 
under  the  statute  In  this  proceeding,  because 
she  Is  the  wife  of  the  defendant  Conklin,  and 
he  objects  to  tier  being  examined.  (2)  That 
—and,  of  course,  we  shall  have  to  prove  this 
by  laying  a  predicate— that  she  claims  all  tbe 
property  In  her  own  right,  and  It  is  In  her 
possession;  and  when  she  claims  it  tbe  court 
cannot  make  examination  in  this  proceeding, 
but  suit  can  be  instituted  against  her  by  plain- 
tiff for  the  recovery  of  the  property."  The 
objections  were  sustained,  and  plaintiff  except- 
ed. The  same  objections  were  made  to  the 
examination  of  Mrs.  Morse,  the  same  mling 
had,  and  exception  taken.  Defendants  then 
consented  that  an  order  be  made  authorizing 
plaintiff  to  Institute  suit  to  recover  said  prop- 
erty, to  which  counsel  for  plaintiff  replied 
that  "he  wanted  the  property  turned  over." 
Some  other  testimony  was  heard,  and,  the  evi- 
dence being  concluded,  the  court  dismissed  the 
proceeding;  and  this  appeal  Is  from  the  Judg- 
ment of  dismissal,  the  proceedings  being  em- 
bodied m  a  bill  of  exceptions. 

Two  questions  are  discussed  by  counsd  for 
appellant:  (1)  Whether  the  wife  was  a  com- 
petent witness,  the  husband  objecting;  and 
(2)  whether  any  order  could  have  been  legally 
made  by  tbe  court  against  Mrs.  Conklin  or 
Mrs.  Morse  other  than  one  authorizing  the 
plaintiff  to  bring  an  action  against  tbem  for 
the  recovery  of  the  property  alleged  to  have 
been  conveyed  to  them  by  the  judgment  debt- 
ors, as  provided  In  section  720  of  the  Code  of 
Civil  Procedure,  they  having,  by  their  answers 
under  oath,  claimed  ownership  In  good  faith 
of  the  property  conveyed  to  them  respectively. 
The  first  of  these  questions  need  not  be  con- 
sidered, as  the  Judgment  or  order  dismissing 
tbe  proceeding  must  be  affirmed  under  the 
second  objection  made  by  comisel  for  Mrs. 
Conklin  and  Mrs.  Morse,  plaintiff  having  de- 
clined to  accept  an  order  granting  leave  to 
bring  an  action  for  the  recovery  of  the  prop- 
erty. 

This  proceeding  was  brought  under  the  pro- 
visions of  the  Code  of  Civil  Procedure  entitled 
"Proceedings  Supplementary  to  the  Execu- 
tion," of  which  sections  717  and  720  are  as 
follows: 

"717.  After  the  issuing  or  return  of  an  exe- 
cution against  property  of  the  Judgment  debt- 
or, or  of  any  one  of  several  debtors  ha  the 
same  judgment,  or  upon  proof  by  affidavit  or 
otherwise,  to  the  satisfaction  of  the  Judge, 
that  any  person  or  corporation  has  property 
of  sudi  Judgment  debtor,  or  is  indebted  to  bim 
in  an  amount  exceeding  fifty  dollars,  the  Judge 
may,  by  an  order,  require  such  person  or  cor- 
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poratlon,  or  any  oflBcer  or  member  thereof,  to 
appear  at  a  specified  time  and  place  before 
him,  or  a  referee  appointed  by  him,  and  an- 
swer concerning  the  same." 

"720.  If  It  appear  that  a  person  or  corpora- 
tion, alleged  to  have  property  of  the  judgment 
debtor,  or  to  be  Indebted  to  him,  claims  an  in- 
terest in  the  property  adverse  to  him,  or  denies 
the  debt,  the  court  or  judge  may  authorize,  by 
an  order  made  to  that  effect,  the  judgment 
creditor  to  Institute  an  action  against  such 
person  or  corporation  for  the  recovery  of  such 
interest  or  debt;  and  the  court  or  Judge  may, 
by  order,  forbid  a  transfer  or  other  disposition 
of  such  Interest  or  debt,  until  an  action  can 
be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the 
judge  granting  the  same,  or  the  court  In  which 
the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just." 

Section  718  provides  for  the  examination  of 
Tvitnesses  "in  the  same  manner  as  upon  the 
trial  of  an  issue";  and  section  719  provides 
that  "the  judge  or  referee  may  order  any 
property  of  a  judgment  debtor  ♦  *  *  In 
the  hands  of  such  debtor  or  any  other  person 
*  *  *  to  be  applied  towards  the  satisfac- 
tion of  the  judgment." 

I  think  it  entirely  clear,  upon  the  face  of 
the  statute,  that  no  order  could  be  legally 
made  requiring  Mrs.  Morse  or  Mrs.  Conldln 
to  surrender  the  property  mentioned  In  the 
affidavit  of  the  plaintiff,  and  Its  application 
in  satisfaction  of  his  judgment,  otherwise 
than  upon  their  admission  that  It  was  the 
property  of  the  judgment  debtor.  To  make 
such  order  in  relation  to  property  which  they 
claimed  to  own  In  their  own  right.  If  It  could 
have  any  effect  or  operation,  would  be  to  de- 
prive them  of  their  property  upon  a  sum- 
mary proceeding,  and  without  due  process  of 
law.  If  the  plaintiff  claims  or  believes  their 
title  under  the  conveyances  mentioned  In  his 
affidavit  to  be  Invalid,  an  issue  as  to  such 
ownership  and  title  should  be  properly  made 
and  tried  In  an  appropriate  action,  In  which 
the  verdict  of  a  jury  or  the  findings  of  a 
court  may  be  regularly  had  determining 
those  questions,  and  upon  which  a  judgment 
could  be  regularly  entered  by  which  the  par- 
ties would  be  conclusively  bound.  But  this 
precise  question  has  been  decided  by  tuis 
court  In  McDowell  v.  Bell,  88  Cal.  615,  25 
Pac.  128,  where,  under  facts  similar  to  those 
Involved  In  this  case,  the  court  below  granted 
the  order  subjecting  the  property  to  the  sat- 
isfaction of  the  judgment,  and  this  court 
held  that  in  granting  such  order  the  court  be- 
low exceeded  its  jurisdiction;  that  "his  only 
power  in  the  premises  was  to  make  an  order 
authorizing  the  judgment  creditor  to  institute 
an  action  In  the  proper  court"  for  the  recov- 
ery of  the  property,— and  granted  a  writ  of 
prohibition  restraining  the  enforcement  of 
the  order.  Counsel  for  appellant  cite  Herr- 
llch  T.  Kauf  mann,  09  Cal.  271,  33  Pac.  857,  to 
the  effect  that  the  Code  provisions  for  sup- 
plementary proceedings  are  a  substitute  for 


a  creditor's  bill,  and  say:  "To  hold  that  be- 
cause the  party  brought  in  to  answer  says, 
'I  claim  this  property  in  my  own  right,'  he 
cannot  be  required  to  answer  at  all,  and  the 
court  can  only  oi-der  that  a  suit  be  brought, 
would  make  the  proceeding  a  mere  farce,  in- 
stead of  a  substitute  for  a  creditor's  bill."  It 
is  quite  evident,  however,  that  the  Code  pro- 
visions relating  to  proceedings  supplemen- 
tary to  execution,  without  the  provisions  con- 
tained in  section  720,  could  not  take  the  place 
of  a  creditor's  bill,  where,  as  here,  the  judg- 
ment debtor  had  "conveyed"  the  property  to 
a  third  person,  who  claimed  title  under  such 
conveyance.  The  order  dismissing  the  pro- 
ceeding should  be  affirmed. 

We  concur:   SEARLS,  C;   VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


(108  Cal.  E13) 
BANK  OP  LASSEN  COUNTY  v.  SHERER. 

(No.  18,394.) 

(Supreme  Court  of  California.     Aug.  9,  1895.) 

Note— ESECUTioN— Transfer— JOBT  Feb. 

1.  There  is  uo  error  In  requiring  a  party,  in 
accordance  with  a  rule  of  court,  to  deposit  jury 
fees  as  a  conditiou  to  haviug'a  jury. 

2.  Validity  of  a  note  made  payable  to  the  or- 
der of  the  maker,  and  indorsed  by  him  with 
proper  Bpelling  of  his  name,  is  not  afEected  by 
the  fact  that  in  signing  the  note  the  "s"  was 
omitted  from  his  given  name,  "Josiah." 

3.  A  note  made  payable  to  the  order  of  the 
ma  leer,  and  delivered  by  him  indorsed,  is  there- 
after transferable  by  delivery,  lilie  a  note  pay- 
able to  bearer,  without  further  indorsement. 

Department  2.  Appeal  from  superior  court, 
Lassen  county;  W.  T.  Masten,  Judge. 

Action  by  the  Bank  of  Lassen  County 
against  Josiah  Sherer.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Affirmed. 

Spencer  &  Raker  and  F.  0.  Spencer,  for  ap- 
pellant. Goodwin  &  Goodwin,  for  respond- 
ent. 

McFARLAND,  J.  This  action  is  upon  three 
promissory  notes  made  by  defendant,  Sherer, 
and  judgment  was  rendered  against  him  for 
the  amount  of  the  three  notes.  He  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing a  new  trial. 

The  contest  is  only  over  the  note  for  $2(50.- 
50,  mentioned  in  the  first  count  of  the  com- 
plaint, except  so  far  as  certain  general  ob- 
jections hereinafter  stated,  to  the  validity 
of  the  judgment,  cover  the  whole  case.  We 
will  briefly  notice  the  main  points  made  for 
reversal. 

1.  As  to  the  alleged  disqualification  of  the 
judge  who  tried  the  case.  It  Is  sufficient  to 
say  that  the  transcript  does  not  show  that 
either  he  or  his  uncle,  J.  T.  Masten,  owned 
any  stock  of  the  corporation  plaintiff  at  the 
time  of  the  trial  and  decision  of  this  case; 
while  the  affidavits  filed  at  the  hearing  in  this 
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court— In  response  to  affidavit  filed  by  appel- 
lant—show affirmatively  that  the  Judge  never 
owned  any  of  said  stock,  and  that  the  uncle, 
who  at  one  time  had  owned  two  shares  of 
said  stock,  had  sold  it  before  the  commence- 
ment of  this  action. 

2.  The  judgment  cannot  be  reversed  on  ac- 
count of  contradictory  findings.  It  was  aver- 
red in  the  complaint  that  the  plaintiff  is  a 
corporation,  and  the  appellant,  for  the  pur- 
IMse  of  a  defense  which  was  not  tenable,  also 
averred  in  the  answer  that  the  plaintiff  is  a 
corporation;  and,  as  the  court  found  that  all 
the  averments  of  the  complaint  are  true,  and 
all  the  averments  of  the  answer  are  untrue, 
it  Is  contended  by  appellant  that  the  findings 
are  contradictory,  because  they  are  to  the 
effect  that  respondent  is  and  is  not  a  corpora- 
tion. There  is,  perhaps,  a  possibility  of  this 
point  being  somewhat  ingenious,  but  findings 
have  no  office  to  perform  concerning  a  matter 
about  which  there  is  no  issue. 

3.  The  court  did  not  err  in  requiring  ap- 
pellant, upon  his  demand  for  a  jury,  to  de- 
posit $24,  as  required  by  a  rule  of  the  court. 
This  was  held  in  Conneau  t.  Gels,  73  CaL 
17S,  14  Pac.  580,  and  we  see  no  good  reason 
for  departing  from  the  conclusion  reached 
In  that  case.  In  the  case  at  bar  there  is  no 
doubt  that  the  $24  required  by  the  rule  to  be 
deposited  Is  for  Jury  fees;  and  no  suggestion 
was  made  by  counsel  for  appellant,  when  he 
demanded  a  Jury,  that  said  money  was  for 
any  other  purpose. 

4.  The  evidence  supports  the  findings.  The 
note  was  made  by  the  api>ellant,  Josiah  Sber- 
er,  payable  "to  the  order  of  myself,"  and  was 
indorsed  by  him  In  blank;  and  the  fact  that 
in  signing  the  note  at  the  bottom  he  left  the 
letter  "s"  out  of  the  word  "Josiah"  makes  no 
-difference.  In  the  Indorsement  the  name  was 
properly  8i)elled.  The  proof  that  he  made 
the  note  was  entirely  sufficient  to  support  the 
finding  on  that  potait.  Appellant  delivered 
the  note,  indorsed  as  aforesaid,  to  one  Fuller. 
It  was  delivered  by  Fuller  to  one  Hawes, 
who  was  the  manager  of  the  company  for 
which  Fuller  was  acting,  and  by  Hawes  to 
respondent.  Respondent  became  thus  the  le- 
gal holder  of  the  note,  with  the  right  to 
bring  an  action  thereon.  It  was  like  a  note 
payable  to  bearer.  Curtis  v.  Sprague,  51  Gal. 
239.  The  evidence  shows,  we  think,  that  re- 
spondent obtained  the  note  before  its  maturi- 
ty, but  there  was  ample  proof  of  considera- 
tion. There  are  no  other  points  necessary  to 
be  noticed.  Judgment  and  order  appealed 
from  affirmed. 

We  concur:     HENSHAW.J.;  TEMPLE,  J. 

(lOS  Cal.  522) 

HYDE  T.  BUCKNER,  ShcrifT,  et  al.     (sac.  4.) 

(Supreme  Court  of  California.     Aug.  19,  189S.) 

Witness  —  Impeaobmest  — Title  op  Grantee  — 
Peclaratiovs  op  Okantob. 
1.  On  an  issue  between  a  grantee  and  a 
creditor  of  the  grantor  as  to  whether  the  deed 


was  given  as  security,  where  the  creditor  called 
the  grantor,  who  testified  that  the  sale  was  ab- 
solute, it  was  error  to  allow  another  witness  tor 
the  creditor  to  testify  that  the  grantor  told  him 
he  conveyed  the  land  as  security. 

2.  The  title  of  the  grantee  cannot  be  Im- 
peached by  evidence  of  declarations  of  the  gran- 
tor made  many  years  after  the  conveyance. 

In  bank.  Appeal  from  superior  court. 
Kings  county;  Justin  Jacobs,  Judge. 

Action  by  J.  D.  Hyde  against  W.  V.  Buck- 
ner,  sheriff,  and  others,  to  restrain  the  sale 
of  land  under  execution.  Judgment  was 
rendered  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

E.  O.  Larklns,  W.  B.  Wallace,  and  U.  T. 
Clothfelter,  for  appellant.  Horace  L.  Smith 
and  Bradley  &  Famsworth,  for  respondents. 

TEMPLE,  J.  This  action  was  brought  to 
restrain  the  sale,  under  execution  against  the 
property  of  Peter  yan  Valer,  of  certalB  lands 
conveyed  by  Van  Valer  to  plaintiff  in  Octo- 
ber, 1884.  The  question  Is  whether  that 
deed  was  Intended  to  secure  an  indebtedness, 
and  was,  therefore,  a  mortgage.  That  it  was 
given  as  security  is  affirmed  by  the  Judgment 
creditor  and  denied  by  the  plaintiff.  Defend- 
ant recovered  Judgment,  and  this  appeal  was 
taken'  by  plaintiff  from  the  Judgment  and 
from  a  refusal  of  a  new  trial. 

The  main  contention  here  Is  that  the  evi- 
dence does  not  sustain  the  finding  of  the 
court  upon  the  Issue  above  stated.  Aft«  a 
careful  consideration  of  the  evidence,  as 
shown  in  the  record,  I  do  not  think  the  con- 
clusion reached  upon  that  issue  can  be  dis- 
turbed here.  The  evidence  is  voluminous, 
and  discussion  of  it  would  not  be  usefuL 

I  think,  however,  the  court  erred  In  permit- 
ting defendants  to  prove  by  the  witness 
Mannheim  statements  made  by  Van  Valer, 
nine  years  after  the  execution  of  the  deed. 
Impeaching  the  title  conveyed  thereby  to 
plaintiff,  by  showing  that  it  was  given  as  se- 
curity for  a  loan.  Van  Valer  had  been  call- 
ed by  defendants,  and,  as  their  witness,  had 
testffied,  In  substance,  that  the  transaction 
was  a  sale,  and  that  the  relation  of  debtor 
and  creditor  did  not  continue  between  him- 
self and  Hyde  after  the  execution  of  the 
deed;  and,  further,  that  there  was  no  under- 
standing, express  or  otherwise,  that  Van  Val- 
er could  repurchase  for  at  least  three  months 
after  the  execution  of  the  deed.  Defendants 
then  called  Mannheim,  and  asked  him  to  tell 
what  Van  Valer  had  said  to  him  about  the 
transaction  in  August,  1893.  This  was  ob- 
jected to  as  incompetent  The  objection  was 
overruled,  the  court  saying:  "I  think  th« 
evidence  is  competent  for  the  purpose  of  as- 
certaining what  the  intention  of  the  parties 
was."  The  witness  then  proceeded  to  testify 
that  Van  Valer  stated  that  he  had  conveyed 
the  land  to  Hyde  simply  as  security  for  a 
loan.  This  evidence  was  clearly  incompe- 
tent to  disprove  or  Impeach  the  title  which 
Hyde  claimed  to  have  acquired  from  Van 
Valer.     It  was  admissible  only  to  show  why 
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the  defendants  bad  called  a  witness  who  was 
adverse  to  them,  and  not  then,  unless  they 
wore  Borpiised  by  his  testimony.  Beyond 
this  it  was  entitled  to  no  weight  whatever. 
It  conid  have  no  force  in  making  an  afflrm- 
ative  case  for  the  defendants.  Hall  t.  The 
Emily  Banning,  33  Cal.  522;  In  re«Kennedy's 
Kstate,  104  Cal.  429.  38  Pac.  08.  In  view  of 
the  reason  given  by  the  judge  for  the  ruling, 
we  cannot  presume  that  the  evidence  had  no 
weight  In  the  determination  of  the  principal 
issue. 

The  Judgment  and  order  are  therefore  r&- 
versed  and  a  new  trial  ordered. 

We    concur:     McFARLAND,     J.;  HEN- 
SHAW,  J.;  HARRISON,  J.;  VAN  FLBBT,  J. 


<108  Cal.  S36) 

WARREN  et  al.  t.  FERGUSON.     (No. 
15,941.) 

(Supreme  Onrt  of  California.     Aug.  21,  1885.) 

ArPCAI. — SbRVICB  0»    NoTIOB  OS  CODBVKMSANT— 

Certificate  of  Cjtt  Engineer— Ad- 
THOKiTT  OP  Assistant  to  Make. 

1.  Where,  in  an  action  against  several  par- 
ties to  establish  a  lien  on  land,  judgment  is  ren- 
dered against  defendants,  and  the  effect  of  an 
appeal  by  one  defendant  is  to  establish  that 
there  was  no  lien  on  whicli  the  judgment  could 
be  rendered,  the  appeal  will  not  be  dismissed  for 
failure  to*aerre  notice  thereof  on  the  oth^  de- 
fendants. Insnrance  Co.  v.  Fisher  ((3al.)  £H) 
Pac.  761,  foUowed. 

2.  A  certificate  as  to  the  regularity  of  as- 
sessment proceedings  signed  by  an  assistant  in 
the  dty  engineer's  office  by  verbal  appointment 
is  not  sufficient,  under  St.  1889,  p.  168,  making 
such  a  certificate  by  the  engineer  prima  facie 
evidence  of  the  regularity  of  the  assessment. 
Rauer  v.  Lowe  (Cal.)  40  Pac.  837,  followed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M. 
Troutt,  Judge. 

Action  by  Warren  and  others  against  Fer- 
guson on  a  street  assessment.  Judgment  was 
rendered  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

T.  Z.  Blakeman  and  Benj.  Healey.  for  ap- 
j>eUant.    J.  C.  Bates,  for  respondents. 

PER  CURIAM.  Action  upon  a  street  as- 
sessment The  respondents  have  moved  to 
dismiss  the  appeal  upon  the  ground  that  a 
codefendant  with  the  appellant  was  not  serv- 
ed with  the  notice  of  appeal.  It  was  held  in 
Insurance  Co.  v.  Fisher  (Cal.)  39  Pac.  761, 
that  when,  in  an  action  to  enforce  a  lien  up- 
on a  piece  of  real  estate,  Judgment  has  been 
rendered  against  several  defendants,  if  the 
efTcct  of  an  appeal  from  that  judgment  Is  to 
establish  that  there  was.  In  fact,  no  lien  upon 
which  the  Judgment  could  be  rendered,  a  re- 
versal of  the  Judgment  will  not  injuriously 
affect  the  other  defendants,  and,  therefore, 
that  the  appeal  will  not  be  dismissed  for  a 
failure  to  serve  them  with  the  notice  of  ap- 
peal. The  engineer's  certificate,  which  the 
plaintiff  offered  In  evidence,  in  connection 
with  the  warrant,  assessment,  and  diagram, 
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was  signed  "Wm.  M.  Fitzhugh,  City  Engi- 
neer. Holcomb;"  and  the  defendant  objected 
to  its  Introduction  upon  the  ground  that  it ' 
did  not  purport  to  be  signed  by  the  city  engi- 
neer, but  by  one  Holcomb.  The  plaintiff 
thereupon  introduced  evidence  substantially 
the  same  as  that  presents  in  Rauer  v.  Lowe 
(Gal.)  40  Pac.  337.  from  which  it  appeared 
that  the  certificate  had  never  been  signed  by 
the  city  engineer  or  by  any  deputy  of  his, 
but  that  his  name  had  been  signed  by  Hol- 
comb, who  was  merely  an  assistant  in  his 
office  by  virtue  of  a  verbal  employment.  The 
defendant  thereujion  renewed  his  objections, 
but  the  court  overmled  them,  and  allowed 
the  certificate  to  be  read,  and  rendered  Judg- 
ment in  favor  of  the  plaintiff.  Under  the 
principles  given  in  Rauer  v.  Lowe,  supra, 
this  was  error.  The  rule  in  respect  to  the 
acts  of  an  officer  de  facto,  suggested  by  the 
respondent,  has  no  application.  The  statute 
has  declared  that  certain  documents,  one  of 
which  is  the  certificate  of  the  engineer,  shall 
be  "prima  facie  evidence  of  the  regularity 
and  correctness  of  the  assessment,  and  of  the 
prior  proceedings  and  acts  of  the  superin- 
tendent of  streets  and  city  council  upon 
which  said  warrant,  assessment,  and  dia-  • 
gram  are  based,  and  like  evidence  of  the 
right  of  the  plaintiff  to  recover  in  the  ac- 
tion." St  1889,  p.  168.  But  for  this  provi- 
sion of  the  statute,  it  would  have  been  in- 
cumbent upon  the  plaintiff  to  establish  every 
act  of  the  municipality  and  its  officers  which 
is  reouired  In  order  to  create  the  lien  of  the 
assessment  If,  instead  of  so  doing,  the 
plaintiff  would  avail  himself  of  the  statutory 
privilege  to  establish  bis  right  of  recovery 
by  the  prima  facie  evidence,  he  must  offer 
competent  evidence  of  every  portion  of  the 
substituted  proofs.  In  the  present  case  it 
was  essential  that  the  plaintiff  should  pro- 
duce a  certificate  of  the  city  engineer  as -a 
part  of  the  evidence  which  the  statute  has 
made  a  i)ortion  of  the  prima  facie  evidence 
necessary  to  establish  bis  right  of  action. 
Upon  his  failure  to  do  so,  the  court  should 
have  disregarded  the  evidence  offered,  and 
rendered  Judgment  for  the  defendant  Tbe 
Judgment  is  reversed. 


WILLIAMS  V.  CUNBO.     (No.  15,747.) 
(Supreme  Court  of  California.     Aug.  21,  1895.) 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Frandsco;  James  M. 
Troutt,  Judge. 

Action  by  one  Williams  against  one  Cnneo  on 
a  street  assessment  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

Horace  W.  Philbrook,  for  appellant  J.  O. 
Bates,  for  respondent 

PER  CURIAM.  Action  upon  a  street  assess- 
ment The  case  of  Rauer  v.  Lowe  (Cal.)  40 
Pac.  337,  invoked  on  behalf  of  the  appellant,  has 
no  application  to  the  present  case.  The  provi- 
sion making  the  certincate  of  the  dty  engineer 
a  portion  or  the  proof  for  establislilng  prima  Ul- 
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cie  eyidence  of  the  regularity  and  correctness  of 
the  assessment  and  prior  proceedings  was  first 
incorporated  into  the  statutes  by  the  act  of 
March  14,  1889  (St  1889,  p.  157),  and  the  thirty- 
seventh  section  of  that  act  provides:  "Any 
worlv  or  proceedings  commenced  under  the  act 
of  which  this  is  amendatory  shall  in  no  wise  be 
affected  thereby,  but  shall  in  all  respects  be  fin- 
ished and  completed  thereunder,  and  this  act 
shall  In  no  wise  affect  said  worlc  or  proceedings." 
The  proceedings  for  the  improvement  for  which 
the  assessment  herein  was  made  were  com- 
menced October  29,  1888,  and  the  sufficiency  of 
the  evidence  is  to  be  determined  by  the  statutes 
then  in  force.  The  other  points  urged  in  sup- 
port of  the  appeal  have  been  determined  adverse- 
ly to  the  appellimt  in  the  cases  of  Fletcher  v. 
Prather,  102  Cal.  413,  36  Pac.  658;  White  v. 
Harris,  103  Cal.  528,  37  Pac.  502;  Byrne  ▼. 
Lnning  Co.  (Cal.)  38  Pac.  454;  and  Rauer  ▼. 
Lowe,  supra.  The  judgment  and  order  are  af- 
firmed- 


(108  Oal.  496) 

WALSH  T.  COSUMNES  TRIBE,  NO.  14,  IM- 
PERIAL ORDER  RED  MEN. 
(No.  18.377.) 

(Supreme  Court  of  California.     Aug.  9,  1895.) 

Beneficial  Societies— Sick  Benefits — Furnish- 

iso  Statement— iNSANiTT  as  an 

Excuse — Waiveu. 

1.  Under  the  provisions  of  the  by-laws  of  a 
beneficial  society  that  no  sick  benefits  shall  be 
granted  to  "resident  brothers"  for  more  than  a 
weelc  prior  to  application  therefor,  and  an  "ab- 
sent brother"  claiming  benefits  must  send  a 
statement  of  bis  case,  attested  by  the  sachem  of 
a  tribe  near  the  place  where  he  may  be,  one  out 
of  the  jurisdiction  of  the  tribe  or  lodge  to  which 
he  bclones,  is  an  "absent  brother,"  without  re- 
gard to  the  place  of  his  legal  residence. 

2.  Compliance  with  the  requirement  of  the 
by-law  of  a  beneficial  society  that  a  member 
claiming  sick  benefits  must  furnish  a  statement 
of  his  case  is  not  excused  by  his  insanity. 

3.  Evidence  that,  on  application  to  a  bene- 
ficial society  for  sick  benefits,  a  point  was  raised 
that  the  member  was  not  entitled  to  benefits, 
because  he  had  brought  ou  his  sickness  by  drink- 
ing, and  that  the  sachem  of  the  tribe  was  ap- 
pointed a  committee  to  explain  this  to  the  mem- 
ber's wife,  and  that  he  did  this,  does  not  show 
that  refusal  of  benefits  was  put  on  this  ground 
aloue,  and  that  failure  to  comply  with  the  so- 
ciety's by-laws  requiring  a  statement  of  the 
member's  case  was  thus  waived. 

Department  1.  Appeal  from  superior  court, 
Sacramento  county;  Matt  T.  Johnson,  .Tudge. 

Action  by  Jane  S.  Walsh,  administratrix  of 
J.  M.  WalBb,  deceased,  against  Coeumnos 
Tribe,  No.  14,  Imperial  Order  Red  Men. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

C.  W.  Baker  and  McKune  &  George,  for  ap- 
pellant   Johnson  &  Johnson,  for  respondent. 


VAN  FLEET,  J.  Action  to  recover  sick 
benefits  alleged  .to  have  accrued  to  plaintiff's 
intestate  In  his  lifetime  from  defendant,  and 
remaining  unpaid  at  his  death.  Tl)e  by-laws 
of  the  defendant  proTlded:  "Sec.  3.  No 
benefits  shall  be  granted  to  sick  resident 
brothers  for  more  than  one  week  prior  to  ap- 
plication for  same  being  received  by  this  tribe 
or  Its  officers,  and  only  after  a  recommenda- 
tion of  at  least  a  majority  of  the  yisitlng  and 


relief  committee.  Sec.  4.  An  absent  brother, 
claiming  benefits  under  this  article,  must  send 
to  the  sachem  a  true  statement  of  his  case, 
attested  by  the  sachem  under  the  seal  of  a 
tribe  near  the  place  where  he  may  be.  If  no 
tribe  be  near,  then  his  case,  complaint,  and 
Its  cause,  rfhall  be  stated  In  writing  by  a  reg- 
ular physician,  and  attested  by  two  respecta- 
ble witnesses."  The  court  found  that  when 
Walsh  became  a  member  of  the  defend;int 
order  he  resided  in  Sacramento  county,  and 
continued  there  to  reside  until  his  death; 
that  on  July  23,  18S1,  he  was,  by  the  supe- 
rior court  of  said  county,  declared  insane, 
and  was  regularly  committed  to  the  a^- 
lum  for  the  Insane  at  Napa,  where  be  re- 
mained until  he  died;  that  during  all  the 
years  from  July  23,  1881,  up  to  his  death,  on 
February  17,  1893,  he  was  sick,  and  unable 
to  attend  to  his  business;  and  that  the  de- 
fendant did  not,  during  that  time,  pay  him 
any  sick  benefits.  The  court  further  found, 
however,  "that  said  J.  M.  Walsh,  nor  any 
one  in  his  behalf,  did  not  at  any  time  send 
to  the  sachem  of  defendant  a  true  or  any 
statement  of  his  case,  attested  by  the  sachem, 
under  the  seal  of  a  tribe  near  said  Napa,  or 
any  statement  at  all,  nor  did  he.  In  w^riting, 
send  to  defendant  any  statement  of  a  regular 
physician  concerning  his  complaint  or  case 
at  any  time."  Prom  these  facts  the  court 
concluded, -as  a  matter  of  law,  "that  plahitiff 
is  not  entitled  to  recover  any  sick  benefits 
for  the  illness  of  the  said  J.  M.  Walsh  during 
the  time  he  was  in  the  insane  asylum  at 
Napa,  because  he  was  an  absent  brother, 
within  the  meaning  of  section  4  of  article  5 
of  the  by-laws  of  defendant";  and,  upon  this 
ground,  plaintiff's  right  to  recover  benefits 
was  denied. 

Appellant  contends  that  the  findings  do  not 
warrant  the  conclusion  and  Judgment  The 
argument  of  appellant  is  that,  Walsh  having 
been  a  resident  within  the  Jurisdiction  of  the 
defendant  tribe  at  the  time  be  became  Insane, 
his  commitment  and  removal  to  a  public  asy- 
lum did  not  affect  bis  legal  status  in  this  re- 
spect, and  that,  therefore,  he  continued  to  be 
a  "resident  brother,"  within  the  meaning  of 
section  5  of  the  by-laws  above  quoted.  This 
argument  assumes  that  the  term  "resident.*' 
as  ttiere  used,  has  reference  to  the  legal  resi- 
dence of  a  member.  We  do  not  so  construe 
the  provision.  The  by-laws  in  question  were 
designed  to  provide  a  Just  and  convenient 
method  of  establishing,  as  between  the  tribe 
and  its  members,  the  rights  of  brothers  claim- 
ing benefits;  and  having  in  view  the  contin- 
gency of  brothers  becoming  sick  or  disabled 
while  without  the  Jurisdiction  of  the  tribe, 
and  the  impracticability  of  having  its  relief 
committee  visit  such  cases,  it  became  neces- 
sary to  provide  some  substitute  means  by 
which  the  genuineness  and  propriety  or  such 
claims  could  be  shown.  For  this  puriiosc  the 
memt>cr8  are  divided  into  two  classes,  "resi- 
dent brothers"  and  "absent  brothers,"  and 
appropriate  methods  provided  for  establlsh- 
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ing  the  claims  of  «ach  class.  It  is  with  ref- 
erence to  tills  purpose  alone  that  the  terms 
employed  are  used.  The  term  "resident  broth- 
er" is  simply  intended  to  designate  one  who, 
at  the  time  of  his  claiming  benefits,  is  with- 
in the  Jurisdiction  of  the  tribe.  An  "abseut 
brother"  is  one  who  happens  at  the  time  to 
be  either  permanently  or  temi)orarily  without 
the  Jurisdiction.  The  language  is  employed 
solely  in  this  sense,  and  does  not  Involve  in 
any  way  the  question  of  the  legal  residence 
of  a  member.  When,  therefore,  plaintiff's 
Intestate  was  removed  from  the  Jurisdiction 
of  his  tribe  to  the  Insane  asylum,  he  became 
an  "absent  brother,"  within  the  Intent  and 
meaning  of  the  by-JAws,  notwithstanding  his 
legal  status  as  a  resident  of  Sacramento  re- 
mained unaffected.  But  appellant  would  seem 
to  contend  that  the  insanity  of  Walsh  in  some 
way  operated  to  exempt  him  from  the  necessi- 
ty of  complying  with  the  provision  In  ques- 
tion. We  find  no  such  exceptlqn  or  exemp- 
tion in  the  constitution  or  by-laws  of  defend- 
ant, and  we  are  not  referred  to  any  principle 
or  authority  which,  In  the  absence  of  such 
exception,  makes  the  insanity  of  a  member 
an  excuse  for  noncompliance  with  the  re- 
quirement. The  requirement  Is  a  reasonable 
and  proper  one,  and  Intended  for^the  mutual 
protection  of  the  tribe  and  Its  members.  It 
forms  a  part  of  the  contract  between  the 
tribe  and  Its  members,  by  which  they  are 
equally  bound,  and  we  perceive  no  good  rea- 
son why  it  should  not  be  held  binding  in  this 
instance.  The  Insanity  of  Walsh  did  not 
prevent  a  compliance.  The  act  required  was 
one  that  could  be  performed  by  a  third  party 
In  bis  behalf,  and,  in  fact,  even  in  any  ordi- 
nary Illness  not  Involving  mental  Incapacity, 
would  usually  be  so  performed.  The  act 
would  not,  in  its  nature,  be  essentially  differ- 
ent from  the  payment  of  an  assessment  or 
dues;  and  It  has  been  repeatedly  held  that 
Insanity  or  other  disability  does  not  excuse 
a  member  from  the  necessity  of  keeping  up 
dues  and  assessments,  for  the  reason  that 
they  may  be  paid  for  him  by  another.  "Where 
there  is  no  provision  of  the  contract  of  In- 
surance which  declares,  either  expressly  or 
by  necessary  implication,  that  sickness.  In- 
sanity, or  similar  incapacity  shall  excuse  the 
nonpayment  of  an  assessment  on  the  day  it 
Is  due,  the  courts  cannot  grant  relief  against 
such  contingencies."  NibL  Mut.  Ben.  Soc.  § 
295,  and  cases  there  cited;  Bac  Ben.  Soc. 
i  384.  Such  requirements  do  not  call  for  the 
personal  act  of  the  member,  unless  specially 
so  provided  in  the  contract  (Nlbl.  Mut.  Ben. 
Soc.  S  272),  but  may  be  done  on  his  behalf, 
and  ev«i  though  he  knew  nothing  about  it,  or 
be  incapable  of  knowing  (Id.  §  295).  In  this 
instance  there  Is  no  hardship  in  holding  a 
compliance  with  the  by-laws  necessary.  It 
appears  that  the  Intestate  had  a  guardian, 
regularly  appointed,  for  bis  person  and  es- 
tate. It  was  the  duty  of  such  guardian  to 
look  after  the  Intestate's  interests  In  the 
premises,  and  It  was  undoubtedly  within  the 


scope  of  his  authority  to  furnish  to  the  de- 
fendant tribe  .the  certificate  required. 

Appellant  further  contends,  however,  that 
defendant  Is  estopped  from  relying  on  a  want 
of  compliance  with  the  by-laws  In  question 
as  a  defense,  for  the  reason,  as  she  claims, 
that  when  application  was  made  to  the  de- 
fendant for  the  allowance  of  benefits  to 
plaintiff's  Intestate,  after  his  commitment  to 
the  asylum,  the  defendant  denied  such  appli- 
cation upon  the  sole  ground  that  said  intes- 
tate had  caused  his  Illness  and  Insanity  by 
his  own  Immoral  conduct,  and  that,  having 
placed  Its  refusal  upon  that  ground,  defend- 
ant Is  deemed  to  have  waived  all  others. 
There  -Is  some  considerable  conflict  in  the 
authorities  as  to  how  far  the  principles  of 
estoppel  and  waiver,  as  applied  to  regular 
life  Insurance  companies,  are  applicable  to 
beneficial  societies  of  the  character  of  the 
defendant,  for  a  discussion  of  which  subject, 
see  Bac.  Ben.  Soc.  c.  13.  But,  whatever  the 
correct  doctrine  may  be,  it  Is  not  strictly  per- 
tinent to  Inquire,  since  In  no  event.  In  our 
Judgment,  do  the  facts  upon  which  plaintiff 
relies  bring  defendant  within  the  rule  Invok- 
ed. The  facts  relied  upon  as  the  basis  for 
the  alleged  estoppel  Is  the  following  entry, 
appearing  ha  the  minutes  of  the  defendant 
tribe,  under  date  of  August  21,  1S81:.  "A 
statement  was  made  that,  Bro.  J.  M.  Walsh 
being  now  an  Inmate  of  the  Napa  Insane  Asy- 
lum, his  wife  thought  him  entitled  to  sick 
benefits.  A  point  was  raised  that,  Bro.  J.  M. 
Walsh  having  brought  on  his  sickness  by  an 
overindulgence  in  alcoholic  beverages,  under 
the  law  he  was  not  entitled  to  sick  beueflts. 
Upon  motion  duly  made  and  carried,  the  act- 
ing sachem  Is  appointed  a  committee  of  one 
to  call  upon  Mrs.  J.  M.  Walsh,  and  explain  to 
her  the  situation  and  law  as  to  Bro.  J.  M. 
Walsh's  eligibility  to  receive  sick  benefits." 
And  the  further  entry  In  said  minutes,  under 
date  of  September  1,  1881,  as  follows:  "The 
special  committee  previously  appointed  to  In- 
terview Mrs.  J.  M.  Walsh  reported  having 
discharged  the  duty  Imposed,  and  having  ex- 
plained to  her  the  law  and  status  of  Bro.  J. 
M.  Walsh  in  the  tribe."  In  the  first  place,  it 
Is  doubtful  if  these  entries  show  the  making 
of  any  formal  application  for  benefits  on  be- 
half of  the  intestate,  or  more  than  a  mere 
suggestion  looking  to  such  application;  but, 
assuming  them  to  be  sufilcient  in  that  regard, 
it  does  not  appear  that  the  application  was 
denied  on  the  ground  contended  for,  or  de- 
nied at  ail.  It  appears  "a  point  was  raised" 
that  the  brother  had  brought  on  his  infirmity 
"by  an  overindulgence  in  alcoholic  bever- 
ages," and  on  that  ground  was  not  entitled  to 
sick  benefits,  but  it  does  not  appear  that  the 
tribe  adopted  this  view.  The  sachem  was 
appointed  a  committee  to  call  on  Mrs.  Walsh, 
and  "explain  to  her  the  situation  and  law" 
as  to  her  husband's  eligibility  to  receive  sick 
benefits,  which  he  did.  It  was  the  law  that 
he  could  not  be  allowed  benefits  without  fur- 
nishing the  certificate  required  by  the  by- 
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law,  And  non  constat  that  the  sachem  did 
not  so  hifonn  her.  These  facts  wholly  fa<l 
to  sustain  the  constrnctlon  put  npon  them 
by  appellant,  and  do  not  tend  to  estop  de- 
fendant from  now  making  the  defense  relied 
upon. 

In  view  of  this  conclusion,  the  varions  oth- 
er iNJints  discussed  become  immaterial.  The 
judgment  Is  affirmed. 

We  concur:   HARRISON,  J. ;  GARODTTE,  J. 


(108  CaL  529) 

McOULLOUGH  et  al.  t.  OLDS  et  al.     (No. 
19,413.) 

(Supreme  Court  of  California.     Aug.  21,  1895.) 

DSBD — StTFFIOIEKCT  OF  DesCKIFTION — ReFSBSNOB 

TO  Map— Identitt  of  Haf. 

1.  A  deed  of  two  lots  did  not  mention  the 
state,  conn^,  or  city  in  which  they  were  located, 
but  deacribea  them  as  lota  3  and  4,  and  as  con- 
taining 10  acres  each,  in  R.'s  (the  grantor's) 
subdivision  of  lot  1,103,  said  subdiTision  being 
recorded  in  a  certain  book  and  page  in  the  rec- 
ords of  S.  county.  In  the  booK  mentioned,  at 
the  page  stated,  was  a  map  Indorsed  "Plan  of 
lots  in  M.  valley  belonging  to  R.  The  forego- 
ing survey  of  lots  is  a  subdivision  of  160  acres 
situated  in  M.  valley,  and  being  1,103  on  the  of- 
ficial map  of  S."  Lots  3  and  4  on  the  map  were 
shown  to  be  10  acres  each.  Edd,  that  the  de- 
scription In  the  deed  was  sufficient. 

2.  The  mere  fact,  that  at  the  corner  of  a 
map  was  written  a  statement  that  one  lot  was 
"surveyed  for  J."  at  a  date  later  than  that  at 
which  the  map  was  received  for  record,  and  sign- 
ed by  "P.,  County  Surveyor,"  does  not  show 
that  the  entire  map  was  a  survey  by  P. 

3.  Where  a  deed  describes  the  land  accord- 
ing to  a  map  "recorded"  In  Book  1,  page  184, 
of  the  county  records,  proof  of  a  map  "pasted" 
on  the  page  mentioned  sufficiently  identifies  the 
map  referred  to. 

GommlssiOTiers'  decision.  Department  1. 
Appeal  from  superior  court,  Saa  Diego  coun- 
ty;  John  R.  Aitk^i,  Judge. 

Action  by  D.  S. ,  McCullongh  and  others 
against  L.  E.  Olds  and  others  to  quiet  title  to 
land.  Judgment  was  rendered  In  favor  of 
defendant  Olds,  and  from  an  order  granting 
a  new  trial  he  appeals.    Affirmed. 

Works  &  Works,  for  appellant.  Hnnsak^ 
&  Britt  and  W.  J.  Hunsaker.  for  respond- 
ents. 

BELCHER,  O.  This  Is  an  action  to  quiet 
the  plaintiffs'  title  to  two  lots  of  land  in  the 
city  of  San  Diego,  described  in  the  complaint 
as  "Lots  three  and  four,  containing  each  ten 
acres  of  land,  being  a  portion  of  pueblo  lot 
1,103,  according  to  the  official  map  of  the 
pueblo  lands  of  the  city  of  San  Diego  made 
by  Charles  H.  Poole,  and  also  described  as 
lots  three  and  four,  being  in  the  ten-acre  lot 
range  of  lot  1,103,  according  to  the  subdi- 
vision thereof,  a  plat  of  which  Is  recorded  In 
the  office  of  the  county  recorder  of  San  Diego 
county,  in  Book  number  one  of  Deeds,  at 
page  184."  All  of  the  defendants  except  the 
appellant  disclaimed  any  Interest  in  the  said 
lots.  The  appellant  answered,  denying  the 
jAalntlCfs'  ownership  "of  the  real  estate  de- 


scribed In  plaintiffs'  complaint,  or  any  pcu^ 
thereof,"  and  admitting  that  she  claimed 
an  Interest  "In  the  said  real  property  ad- 
verse to  the  plaintiffs."  The  case  was  tried, 
and  the  findings  and  judgment  were  In  fa- 
vor of  appellant  The  plaintiffs  moved  for 
a  new  trial,  and  the  motion  was  heard  by 
the  successor  of  the  Judge  who  tried  the 
case,  and  granted.  From  that  order  this  ap- 
peal Is  prosecuted. 

At  the  trial,  plaintiffs  Introduced  In  evi- 
dence a  patent  from  the  United  States, 
which  bore  date  April  10,  1874,  and  conveyed 
to  the  president  and  trustees  of  the  city  of 
San  Diego  certain  lands  which  formerly  con- 
stituted the  Mexican  pueblo  of  Ban  Diego, 
and  Included  the  land  in  controversy.  Plain- 
tiffs next  Introduced  In  evidence  a  deed  from 
the  trustees  of  the  dty  of  San  Diego  to  Jo- 
seph Reiner,  which  bore  date  July  25,  1853, 
and  conveyed  to  the  grantee  that  certain 
property  lying  and  being  situated  within  the 
limits  of  the  city  of  San  Diego,  and  known 
and  described  as  lot  7  In  the  Mission  valley, 
containing  160  acres,  as  indicated  upon  the 
map  of  the  city  made  by  Clayton  &  Hesse, 
civil  engineers.  In  1851.  And  thereupon  It 
was  admitted  by  appellant  that  lot  No.  7  in 
Mission  valley,  containing  160  acres,  accord- 
ing to  the  map  made  by  Clayton  &  Hesse  In 
1851,  was  Identical  with  pueblo  lot  num- 
bered 1,103,  according  to  the  official  map  of 
the  pueblo  lands  of  San  Diego  made  by 
Charles  H.  Poole.  Plaintiffs  next  produced 
from  the  county  recorder's  office  Book  1  of 
Deeds,  and  offered  in  evidence  the  map  and 
entries  found  on  page  184  thereof.  The  map 
was  pasted  on  the  page,  and  the  entries  or 
indorsements  were  as  follows:  "Original  de- 
livered to  James  Reiner  February  4,  1858. 
Plan  of  lots  In  Mission  valley  belonging  to 
James  Rehjer,  Esq.  County  surveyor's  office, 
San  Diego,  January  12,  1^6.  Wm.  H.  Lelgb- 
ton,  deputy  county  surveyor.  The  foregoing 
subdivision  or  survey  of  lots  is  a  subdivision 
of  one  hundred  and  sixty  acres  situated  In 
Mission  valley,  and  being  numbered  one 
thousand  one  hundred  and  three  on  the  offi- 
cial map  of  San  Diegoi.  Joseph  Reiner.  Re- 
ceived for  record  January  28,  1858,  at  10 
o'clock  a.  m.,  and  recorded  February  4,  1858, 
at  4  o'clock  p.  m.,  at  request  of  Joseph  Rel- ' 
ner.  Geo.  A  Pendleton,  Recorder."  Across 
the  map  were  lines  dividing  It  into  blocks 
or  lots,  four  of  which,  extending  through  the 
center  from  left  to  right,  were  marked  as 
660  feet  square,  and  numbered:  "1,  10 
acres,"  "2,"  "3,"  and  "4."  At  the  upper  left- 
hand  comer  was  a  lot,  marked  "A,  10  acres," 
on  which  was  written:  "Surveyed  for  Josh- 
ua Sloane,  June  15,  1868.  James  Pascoe, 
(jounty  Surveyor."  Plaintiff  next  offered  In 
evidence  a  deed  from  Joseph  Reiner  to  Cave 
J.  Couts,  dated  February  10,  1838,  and  re- 
corded April  15,  1838.  By  this  deed  the 
grantor  remised,  released,  and  quitclaimed  to 
the  grantee  "lots  number  three  (3)  and  four 
(4),  containing  ten  acres  each.  In  Reiner's 
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nbdlTlsion  of  lot  1,103,  •  •  •  said  subdl- 
TMon  recorded  In  book  one  (1),  page  184, 
records  of  San  Diego  county."  Plaintlfr  also 
offered  other  deeds  from  Couts  and  hia  gran- 
tee, through  and  under  which  they  claimed 
title  to  the  lots  in  question. 

Appellant  objected  to  the  Reiner  deed  and 
the  other  subsequent  deeds  npon  the  grounds: 
(1)  "That  the  deed  from  Beiner  to  Couts  does 
not  sufficiently  deacrll>e  the  property  or  any 
property,  and  tltat  It  does  not  state  the  state, 
county,  or  dty  in  which  the  property  is  situ- 
ated." (2)  "Tliat  the  map  offered  in  connec- 
tion with  the  deeds  does  not  appear  to  be 
the  map  referred  to  in  the  deeds."  (3^  "That 
the  deeds  refer  to  a  map  recorded  in  Boole 
1  of  the  Records  of  San  Diego,  page  184, 
while  the  map  offered  in  evidence  is  not  re- 
corded, but  simply  pasted  in  the  book,  and 
that  no  map  is  recorded  in  the  book  offered 
at  page  184,  or  elsewhera"  (4)  "That  the 
deed  and  map,  taken  together,  do  not  suffi- 
ciently describe  the  property,  or  any  prop- 
erty, and  tlmt  they  do  not  show  the  county, 
state,  or  city."  (5)  "That  said  map  does  not 
purport  to  be  map  of  1,103,  but  a  map  of  a 
survey  made  for  Joshua  Sloane  June  15, 
1838."  The  court  sustained  the  objection 
and  refused  to  admit  the  said  deeds  In  evi- 
dence, and  thereupon,  the  case  being  submit- 
ted without  further  evidence,  rendered  its 
decision  and  Judgment  in  favor  of  appellant 
The  new  trial  was  evidently  granted  upon 
the  theory  that  the  trial  court  erred  in  ex- 
cluding the  offered  deeds;  and  the  only  ques- 
tion presented  here  for  consideration  is,  did 
the  Reiner  deed  contain  a  description  of  the 
premises  in  controversy  sufficient  to  pass  the 
title  thereto  to  Couts,  or  was  it  void  for  un- 
certainty? 

It  is  a  general  and  well-settled  rule  of  law 
that  "a  deed,  for  a  description  of  the  land 
conveyed,  may  refer  to  another  deed  or  to  a 
map,  and  the  deed  or  map  to  which  refer- 
ence Is  thus  made  is  considered  as  incorpo- 
rated In  the  deed  Itself."  Devi.  Deeds,  { 
1020,  and  cases  cited.  So,  also,  it  is  a  fa- 
miliar rule  that  when  a  tract  of  land  has 
been  subdivided  Into  blocks  or  lots,  and  a 
map  thereof  made  on  which  the  blocks  or  lots 
are  designated  by  numbers,  a  description  of 
the  blocks  or  lots  In  a  deed  by  the  numbers 
so  designated  la  sufficient,  provided  the  map 
can  be  produced  and  identified.  Of  course 
the  description  of  the  premises  in  the  deed 
must  be  sufficiently  definite  and  certain  to  en- 
able the  land  to  be  identified,  or  it  will  be 
void  for  imcertalnty.  But  'if  a  surveyor,  by 
applying  the  rales  of  surveying,  can  locate 
the  land,  the  description  is  sufficient  And 
generally  the  mle  may  be  stated  to  be  that 
the  deed  will  be  sustained  If  It  Is  possible 
from  the  whole  description  to  ascertain  and 
Identify  the  land  intended  to  be  conveyed." 
Devi.  Deeds,  {  1012.  And  see  6  Lawson, 
Rights,  Rem.  &  Prac.  {  2285,  who-e  it  is  said, 
dtlng  numerous  authorities,  that  "If,  not- 
wltbstainUng  an  nncertain  description,  the  in- 


tention of  the  partleB  can  be  gathered  ftom 
the  deed,  or  from  oral  proof,  the  grant  is  not 

TOld." 

The  objection  that  the  description  in  the 
deed  to  Couts  was  void  for  uncertainty,  be- 
cause it  did  not  state  the  state,  county,  or 
city  in  which  the  pr(^)erty  is  sittuted,  is  not 
triable.  Such  a  statement  was  not  neces- 
sary, if  without  It  the  property  could  stlU  be 
located  and  identified.  Beal  t.  Blair,  33i 
Iowa,  318;  Kykendall  v.  Clinton,  3  Kan.  85| 
Atwater  v.  Schenck,  9  Wis.  160;  Kile  v.  Tel- 
lowhead,  80  III.  208;  Smith  v.  Crawford,  81 
111.  206;  Devine  v.  Burleson,  85  Neb.  238,  62 
N.  W.  1112.  The  deed  in  question  described 
the  lots  by  numbers,  and  as  containing  10 
acres  each  in  Reiner's  subdivision  of  lot  1,- 
103,  said  subdivision  being  recorded  In  Book 
1,  page  184,  records  of  San  Diego  coonty. 
There  was  record  evidence  that  Reiner  own- 
ed lot  7  in  Mission  vall^,  and  it  was  agreed 
that  that  lot  was  the  same  as  lot  1,103.  It 
seems  clear,  therefore,  that  Reimer  in  mak- 
ing his  deed  to  Couts  had  in  mind  and  re- 
ferred to  the  lot  which  he  owned  and  had 
bad  subdivided  and  platted.  Under  these 
circumstances  we  do  not  think  It  can  be  said, 
as  matter  of  law,  that  the  description  was  so 
defective  as  to  be  void  for  uncertainty. 

The  objection  that  the  map  offered  in  con- 
nection with  the  deeds  does  not  appear  to 
be  the  one  referred  to  in  the  deeds,  but  tha 
map  of  a  survey  made  for  Joshua  Sloane  In 
June,  1868,  is  based  on  the  indorsement  found 
on  the  upp^  left-hand  comer  of  the  map^ 
But  tliat  Indorsement  cannot  have  the  effect 
claimed  for  it  At  most  It  would  seem  to 
Indicate  only  that  in  June,  1868,  Pascoe,  as 
county  Bwrvayor,  made  a  survey  tor  Sloane 
of  the  10-acre  lot  "A,"  and  then  made  the  in- 
dorsement as  a  certificate  of  such  survey. 

The  objection  that  the  map,  having  been 
only  pasted  In  the  deed  book  and  not  record- 
ed, could  not  be  used  to  help  out  the  descrip- 
tion in  the  deed,  is  rested  npon  the  author- 
ity  of  Caldwell  v.  Center,  30  Cal.  540,  and 
Cadwalder  v.  Nash,  73  Cal.  43,  14  Pac.  885. 
In  the  case  first  cited  the, plaintiff  produced 
a  map  from  the  recorder's  (^ce,  and  the  de- 
fendants objected  to  It  on  the  ground  that  "it 
was  made  with  pencil  and  not  with  ink,"  and 
that  "it  is  pasted  in  between  the  leaves  of  the 
book,  but  not  recorded."  This  court,  after 
conceding  that  the  parties  to  a  deed,  instead 
of  setting  out  in  full  the  metes  and  bounds  or 
other  complete  designation  of  the  tract  in- 
tended to  be  conveyed,  may  describe  it  in 
whole  or  In  part  by  reference  to  some  instru- 
ment, as  a  deed,  map,  etc.,  which  contains  or 
furnishes  such  a  description  of  the  land  that 
it  when  read  in  connection  with  the  deed  will 
completely  identify  the  land,  said:  "The  ob- 
jection should  have  l>een  sustained.  Had  the 
deed  referred  to  a  map  to  be  found  In  that 
place  and  condition,  it  would  have  been  ad- 
missible In  evldenf-e,  for  it  would  have  con- 
stituted in  effect  a  part  of  the  deed  as  much 
as  if  it  had  been  copiea  into  it   But  the  deed 
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calls  for  a  map  duly  recorded  In  the  record- 
er's office,  and  by  the  utmost  stretch  of  lib- 
erality the  one  produced  cannot  be  regarded 
as  recorded.  The  act  concerning  county  re- 
corders provides  that  the  several  Instruments 
entitled  to  record  shall  be  recorded  'In  large 
and  stron£f  bound  books,  and  in  a  fair,  large 
and  legible  hand.'  The  necessary  implica- 
tion from  this  provision  Is  that  the  instru- 
ment must  be  copied  into  the  proper  book 
of  record;  and  In  view  of  the  purpose  to  be 
subserved  by  the  recording  of  the  several 
classes  of  instruments  mentioned  in  the  act 
—the  making  and  preservation  of  accurate 
and  durable  official  copies  of  such  instru- 
ments—a copy  made  in  pencil  or  other  ma- 
terials that  would  not  permanently  remain 
would  not  be  within  the  spirit  of  the  act; 
The  map  should  for  these  reasons  have  been 
excluded."  In  the  second  case  cited  the  deed 
was  held  void  for  uncertainty,  because  It  ap- 
peared that  the  reference  to  the  map  therein 
was  equally  applicable  to  two  dilCerent  maps, 
and  it  was  decided  that,  in  such  case,  parol 
evidence  was  Inadmissible  to  identify  the 
one  referred  to.  Without  commenting  on  the 
cases  cited,  It  is  enough  to  say  that  there  was 
no  statute  in  1858,  and  Is  none  now,  so  far  as 
we  are  advised,  providing  for  the  recording 
of  maps.  It  Is,  however,  a  matter  of  com- 
mon knowledge  that  it  has  been  customary 
to  deposit  maps  in  the  office  of  the  county 
recorder,  and  to  refer  to  them  as  "recorded," 
or  "of  record,"  in  that  office.  And,  when 
such  a  map  is  thus  referred  to,  it  may  be 
Identified  by  extrinsic  evidence,  and  the  facf 
that  it  is  not  recorded  or  of  record,  within 
the  ordinary  meaning  of  those  words,  is 
wholly  immaterial.  In  the  case  of  Saunders 
V.  Schmaelzle,  49  Cal.  59,  the  deed,  for  a  de- 
scription of  the  property  to  be  conveyed,  re- 
ferred to  another  deed  "recorded  in  Sacra- 
mento"; and  it  was  held  that  the  descrip- 
tion In  the  deed  given  was  not  vitiated  by  the 
fact  that  the  deed  referred  to  was  falsely 
stated  to  be  recorded  in  the  county  where 
the  property  was  situated.  And  In  Water 
Co.  V.  Swartz,  99  Cal.  278,  33  Tac.  878,  a  sher- 
iffs deed  described  the  property  conveyed  as 
the  north  half  of  block  36,  Colton  addition,  a 
plat  or  map  of  which  addition  "Is  of  record 
In  the'  office  of  the  county  recorder  of  San 
Bernardino  county,  state  of  California."  The 
map  offered  in  evidence  was  found  in  a  book 
of  maps  kept  In  the  recorder's  office,  and  it 
was  objected  that  it  was  not  admissible,  as 
it  was  not  acknowledged  so  as  to  entitle  It 
to  record.  It  was  held  that  "a  map  thus  de- 
posited within  the  recorder's  office  Is  prop- 
erly referred  to  In  an  instrument  of  convey- 
ance as  being  'of  record'  therein,  and  may  be 
recelve<l  in  evidence,  even  though  It  be  not 
aclinowledged."  The  map  offered  In  evi- 
dence In  this  case  was  not  objected  to;  but. 
If  it  bad  been,  we  think  It  admissible,  not- 
withstanding the  deed  referred  to  it  as  "re- 
corded in  Book  one,  page  184,  records  of  San 
Diego  county." 


The  other  points  discussed  by  counsel  do 
not  require  special  notice.  The  order  ap- 
pealed from  should  be  affirmed. 

We  concur:    VANCLIEF,  C;  HATXES,  C. 

PER  CURIAM.     For  the  reasons  given  in 
the   foregoing  opinion,   the  order  appealed       i 
from  Is  affirmed. 


(108  Cal.  517) 
JOSEPH  V.  AGER.     (No.  18,336.) 
(Supreme  Court  of  California.     Aug.  14,  1895.) 
Ikbioatioh  Ditch— Rioht  to  Maistais— Qobstios 

ton  JURT. 

In  an  action  to  enjoin  interference  with 
an  irrigation  ditch,  it  appeared  that  plaintiff 
and  bis  predecessors  had  for  many  years  main- 
tained a  ditdt  on  defendant's  land  to  cany  wa- 
ter from  a  creek.  During  a  freshet  the  course 
of  the  creek  was  so  changed  that  to  connect 
plaintiff's  ditch  with  it  required  the  constnictloD 
of  7(X)  feet  of  new  ditch,  which  plaintiff  made 
against  defendant's  protest,  though  defendant 
offered  to  allow  him  to  connect  his  ditch  at  a 
point  where  little  damage  would  be  done,  and 
where  the  cost  to  plaintiff  would  hare  been  less 
than  that  of  the  ditch  he  constructed.  As  con- 
structed, the  ditch  damaged  defendant  $1,000, 
and  defendant  filled  up  part  of  it  Held,  that 
the  right  of  plaintiff  to  maintain  the  ditch  as 
constructed  was  a  question  of  fact,  and  that  a 
verdict  for  defendant  would  not  be  disturbed. 

Department  2.  Appeal  from  superior  court, 
Siskiyou  county;  Edwin  Shearer,  Judge. 

Action  by  Antone  Joseph  against  Jerome  B. 
Ager  to  enjoin  Interference  with  a  ditch,  and 
for  damages.  Judgment  was  rendered  for 
defendant,  and  from  an  order  denying  a  new 
trial  plaintiff  appeals.    Affirmed. 

James  F.  Farraher,  for  appellant.  H.  B. 
Wari-en  and  Glllls  &  Tapscott,  for  respond- 
ent 

McFARLAND,  J.  This  action  was  for  an 
hi  J  unction  to  restrain  defendant  from  inter- 
fering with  a  certain  ditch  dug  by  plaintiff 
on  the  land  of  defendant,  and  for  damages  al- 
leged to  have  been  caused  by  the 'filling  up  of 
part  of  said  ditch  by  defendant  The  verdict 
and  judgment  were  for  defendant;  and  plain- 
tiff appeals  from  an  order  denying  hia  motion 
for  a  new  triaL 

The  appellant  owns  land  on  a  natural  wa- 
tercourse called  "Willow  Creek,"  and  respond- 
ent owns  land  on  said  cre^  adjoining,  and 
Immediately  above,  said  land  of  appellant; 
and  for  many  years  appellant  and  his  prede- 
cessors have  exercised  the  right  of  maintain- 
ing a  ditch  up  through  a  part  of  respondent's 
land,  In  which  they  have  carried  water  from 
the  north  side  of  said  creek  down  to  th^ 
said  land.  As,  owing  to  the  nature  of  the 
creek,  it  was  difficult  to  keep  the  head  of  the 
ditch  always  at  the  same  place,  they,  during 
the  years  prior  to  1890,  several  times  extend- 
ed the  ditch  somewhat  further  up  the  creek, 
but  always  keeping  on  the  north  side.  But 
from  the  effect  of  a  freshet  In  1890  the  cred: 
changed  its  course,  leaving  its  ancient  channel 
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at  a  point  above  the  land  ot  respondent,  and 
nmslnf  tbiongh  the  latter'a  land  In  a  channel 
several  hundred  yards  south  of  Its  old  chan- 
nd,  and  south  of  some  land  called  the  "la- 
land,"  and  beyond  the  reach  of  appdiant's 
ditch.  Thereapon,  the  appellant,  notwith- 
standing the  objection  and  protest  of  respond- 
ent, constructed  a  new  piece  of  ditch  from  a 
point  nearly  600  feet  below  the  head  of 
the  old  ditch,  across  resfpondent's  land,  to  the 
new  channd  of  said  cre^.  This  new  piece 
of  ditch  is  about  700  feet  long;  and  after  it 
had  been  dug,  against  respondent's  objection, 
as  aforesaid,  respondent  filled  up  a  part  of  it, 
wBlch  act  Is  the  basis  of  this  action.  The 
evidence  warranted  the  Jury  in  finding  that 
this  new  ditch,  if  maintained,  wonld  be  a  dam- 
age to  respondent  of  at  least  $1,000;  that  re- 
spondent offered  to  allow  appellant  to  moke 
a  connection  between  his  <dd  ditch  and  the 
new  channel  by  means  of  a  new  piece  of  ditch 
at  other  points  on  respondent's  land,  wbere 
but  little  damage  would  be  done  respondent 
by  such  connection;  and  that,  by  accepting 
respondent's  offer,  appellant  could  have  re- 
established bis  ditch  and  water  right,  and  en- 
Joyed  the  use  thereof  as  formerly,  at  less  ex- 
pense than  be  Incurred  by  digging  the  said 
new  ditch.  The  question  whether  or  not  the 
connection  of  appellant's  old  ditch  with  the 
new  channel  of  the  creek  would  be  a  substan- 
tial change  of  the  servitude  (Allen  v.  Water 
Co.,  92  Cal.  138,  28  Pac.  215),,  and  therefore 
not  maintainable,  does  not  arise,  because  re- 
spondent did  not  make  that  point.  The  gen- 
eral law  applicable  to  this  case  is  therefore 
well  settled.  The  right  to  take  water  from 
the  land  of  another  for  nse  on  the  premises  of 
the  person  taking  It  is  an  easement  founded 
on  a  grant,  or  on  a  prescriptlcm  which  sup- 
poses a  grant  Such  an  easement  does  not 
give  Its  owner  the  right  to  commit  a  trespass 
upon  the  servient  tenement,  or  to  exercise  the 
easement  aft»r  any  manner  which  happens  to 
salt' his  pleasure.  His  right  is  measured  by 
the  terms  of  his  grant;  or,  where  the  sup- 
posed original  grant  does  not  appear,  by  the 
I-rescrlptlvs  use  This,  however,  includes 
what  are  called  "secondary  easements,"  such 
as  the  right  to  enter  upon  the  servient  tene- 
ment and  moke  repairs,  and  to  do  such  things 
as  are  necessary  for  the  full  exercise  of  the 
right  But  these  secondary  easements  must 
be  exercised  only  when  necessary,  and  in  such 
s  reasonable  manner  as  not  to  needlessly  in- 
crease the  burden  upon  the  servient  tene- 
ment Hargrave  v.  Cot*  (Cal.)  41  Pac.  18; 
Gale,  Easem.  p.  235  et  seq.,  and  notea 
"As  every  easement  is  a  restriction  upon  the 
right  of  property  of  the  owner  of  the  servi- 
ent tenement,  no  alteration  can  be  made  In 
the  mode  of  enjoyment  by  the  owner  of  the 
dominant  heritage,  the  effect  of  which  will  b« 
to  increase  such  restriction.  Supposing  no 
express  grant  to  exist,  the  right  must  be  lim- 
ited by  the  amount  of  enjoyment  proved  to 
bave  been  had."  Id.  p.  237.  And  the  an- 
tboia,  on  iiage  246,  further  say:  "The  servi- 


ent owner  has  likewise  his  rights.  The  dom" 
inant  owner's  encroachments  can  be  Justified 
only  to  the  extent  of  his  easement  As  to 
all  beyond  that  bis  acts  constitute  a  private 
nuisance,  for  which  an  action  may  be  main- 
tained. With  regard,  therefore,  to  all  arti- 
ficial easements,  he  Is  bound  to  keep  his 
works  In  such  a  state  that  they  will  cause  no 
Incumbrance  to  bis  neighbor  beyond  that 
warranted  by  the  easement;  and  If  he  neg- 
lects this  he  brings  himself  within  the  ordi- 
nary case  of  a  violation  of  the  rule,  'Sic  utere 
tuo  ut  allenum  non  laedas,'  and  is,  of  course, 
liable  to  an  action.  The  servient  owner  has 
In  this,  as  in  other  cases  of  nuisance,  the 
privilege  of  taking  the  remedy  into  bis  own 
hands."  In  Ware  v.  Walker,  70  Cal.  591,  12 
Pac.  475,  cited  by  the  appellant,  the  court 
say  that  the  plaintiff  therein  exercised  his 
right  "in  a  reasonable  and  proper  manner, 
and,  as  found  by  the  court,  without  damage 
to  the  defendant" 

The  court,  we  think,  fairly  gave  the  case 
to  the  Jury,  In  view  of  the  principles  above 
stated,  and  we  see  no  prejudicial  error  com- 
mitted in  its  rulings.  The  case  therefore  re- 
solves itself  Into  questions  of  facts  properly 
submitted  to  the  Jury,  and,  as  there  was  evi- 
dence amply  eufficlent  to  sustain  their  ver- 
dict, there  is  no  reason  for  disturbing  it 
The  order  denying  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:   TEMPLE,  J.;  HENSHAW,  J. 


cm  Cal.  314) 

PACIFIC  MUT.  LIFE  INS.  CO.  v.  SAN  DIE- 
GO COUNTY.     (No.  19.407.)! 
(Supreme  Court  of  California.     Aug.  21,  1895.) 

Taxes— Patmbst  ohdkb  Pkotbst— Scit  to 
Regovkr. 
Pol.  Code,  t  3819,  as  amended  by  St 
1893,  p.  32,  providing  for  actions  against  coun- 
ties to  recover  illegal  taxes  paid  under  protest, 
does  not  authorize  an  action  against  a  county 
for  taxes  collected  by  it  for  the  use  of  a  school 
district  witliiu  the  county. 

Oommissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;   E.  S.  Torrance,  Judge. 

Action  by  the  Pacific  Mutual  Life  Insur- 
ance Company  against  the  county  of  San 
Diego  to  recover  taxes  paid  under  protest  A 
demurrer  to  the  complaint  was  overruled, 
and  from  judgment  sustaining  a  demnrrer  to 
its  answer  defendant  appeals.     Reversed. 

M.  L,  Ward,  Dist.  Atty.,  and  Parrish  &  Moos- 
holder,  amid  cnriee,  for  appellant.  C.  H.  Rip- 
pey  and  Rlppey  &  Nutt  for  respondent 

BRITT,  0.  Action  brought  professedly  un- 
der section  3819,  added  to  the  Political  Code 
In  1893  (St  1893,  p.  32),  for  the  recovery  of 
alleged  illegal  taxes  paid  by  plaintiff,  under 
protest  to  the  tax  collector  of  the  defendant 
county.  It  Is  stated  in  the  complaint  that 
the  taxes  complained  of  were  levied  by  the 


1  Rehearing  granted. 
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board  of  anpervlson  of  the  coanty  "na  and 
for  a  Bpecial  achool  tax  for  tbe  clt;  of  San 
Diego  school  district"  The  Illegality  alleged 
la  that  the  question  whether  such  tax  should 
be  raised  was  not  submitted  to  a  yot'e  of  the 
electors  of  the  dlsrtrlct,  as  required  by  sec- 
tions 1830-1835,  FoL  Code.  Defendant  de- 
murred to  tbe  complaint  upon  the  special 
ground,  among  others,  that  the  taxes  paid  oy 
plaintiff  "are  neither  county  nor  state  taxes^ 
nor  any  taxes  under  the  control  of  the  de- 
fendant" The  court  oTerruled  the  demur- 
rer, and  defendant  answered,  alleging,  with 
other  matters,  that  the  lery  was  made  pursu- 
ant to  a  certain  Judgment  obtained  by  said 
school  district  which  became  final  on  appeal 
to  this  court  San  Diego  School  Dlst  t. 
Board  of  Sup'rs,  97  OaL  438,  32  Pac.  517. 
The  court  sustained  a  demurrer  to  the  an- 
swer, and  rendered  Judgment  for  plaintiff. 
We  need  not  Inquire  whether  the  answer 
stated  a  defense. 

The  funds  of  the  school  district  are  mot 
subject  to  tbe  control  of  the  county  so  as 
to  allow  a  relmbbrsement  of  the  county  for 
tbe  amount  of  the  Judgment  If  It  should  be 
paid  (Const.  Cal.  art  11,  {  16;  Pol.  Code,  { 
1837);  and  If  said  secUon  8819,  PoL  Code, 
admits  of  a  construction  which  would  up- 
hold an  action  of  this  character,  Its  consti- 
tutionality In  that  particular  would  admit  of 
debate,  for  the  credit  of  a  county  cannot  be 
pledged  for  the  payment  of  the  liabilities  of 
municipal  or  other  corporations.  Const  Cal. 
art.  4,  {  81.  But  It  wks  held  in  Elberg  t. 
San  Luis  Obispo  Co.  (decided  In  department 
2  of  this  court  August  8.  1895)  41  Pac.  475, 
that  said  section  3819,  PoL  Code,  was  not  de- 
signed to  authorize  the  recovery  from  a  coun- 
ty of  Illegal  taxes  collected  for  the  use  and 
disposition  of  a  high  school  district  within 
the  county.  This  case  differs  from  tbat  in 
no  particular  favorable  to  plaintiff.  See, 
also,  School  Dlst  No.  1  t.  Town  of  Bridport, 
63  Vt  383.  21  Aa  670;  Stone  v.  Woodbury 
Co.,  51  Iowa,  522,  1  N.  W.  746;  Taylor  t. 
Avon  Tp.,  73  Mich.  604,  41  N.  W.  708.  The 
Judgment  should  be  reversed,  and  the  court 
below  directed  to  sustain  the  demurrer  to  the 
complaint 

We  concur:    VANCLIBF,  O. ;  SE  ARLES,  O. 

PER  CURIAM.  For  the  reasons  glvoi  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  court  below  directed  to  sus- 
tain tbe  demurrer  to  tbe  complaint 


(27  Or.  JW) 

JOSEPHI  V.  FURNISH. 

(Supreme  Court  of  Oregon.    July  20,  1805.) 

Attachment — Dissolotion  bt  Assiomubnt  for 
Cbbditors — Claim  to  Fkopbktt  bt  Third  Feb- 

BON— ESTOFPEI,— IMPBACBMBKT    0»    WITNESS— 

RBn.BviN— Fbabdclent  Salb— Fboov  o»  Valob. 

1.  Where  goods  are  attached,  one  seeking  to 

replevin  them  as  owner  cannot  claim  that  by 

reason  of  an  assignment  by  defendant  in  at- 


tachment for  the  benefit  of  Us  creditors,  tbe  ••> 

tachment  wna  dlss<rfved. 

2.  Where,  in  replevin  for  goods  seised  in  afr 
tachment  the  attachment  defendant  teatifiea 
that  his  sale  to  plaintiff  was  l>ona  fide,  and  la 
asked  on  crosB-examination  whether  he  did  not 
state  to  a  person,  in  defendant's  absence,  that 
the  sale  was  only  made  to  avert  a  blackmailing 
suit  and  that  the  goods  wwe  still  his,  to  wliicn 
he  answers  "No,  the  pereon  named  may  be 
asked,  for  purposes  of  impeachment  whether 
the  witness  made  the  statement 

3.  A  witness  for  defendant  should  not  be 
allowed  to  give  a  conversation  held  12  feet  from 

filaintiff,  who  was  on  the  other  side  of  a  vaolt 
t  not  being  shown  that  plaintiff  heard  the  con- 
versation. 

4.  In  replevin  for  goods  adzed  under  attacb- 
ment  and  claimed  by  plaintiff  under  a  sale  by 
defendant  In  attachment,  which  it  Is  claimed 
was  fraadulent  defendant  may,  in  order  to  rebut 
plaintiff's  testimony  as  to  the  reaaonaUe  valne 
of  the  goods,  show  tlut  they  were  worth  more 
than  the  sum  named  in  the  complaint  though 
the  answer  admits  thdr  value  as  alleged. 

Appeal  from  circuit  court,  Umatilla  county; 
Morton  D.  Clifford,  Judge. 

Action  of  replevin  by  D.  E.  Joflephl  against 
W.  J.  Furnish.  Judgment  was  rendered  tax 
defendant  and  plaintiff  appeals.    Reversed. 

R.  Mallory,  for  appellant  Balleray  &  Car> 
ter,  for  respondent 

WOLVBRTON,  J.  This  la  an  acti(Hi  to  re- 
cover the  possession  of  a  certain  stock  of 
Jewelry  seized  on  legal  process  as  the  prc^ 
erty  of  one  William  WUldnson,  of  Pendleton. 
Or.  The  defendant  Justifies  the  taking,  aa 
sheriff  of  Umatilla  county,  under  several  val* 
Id  writs  of  attachment  duly  issued  about  No- 
vember 7,  1893,  in  causes  pending  against 
Wilkinson,  and  aUeges  that  Wilkinson  was 
the  owner  of  the  property  when  it  was  at- 
tached. As  a  further  defense  he  alleges  that 
on  or  about  tbe  15th  day  of  March,  1893,  WU- 
kinson  made  a  pretended  sale  of  said  stock 
to  the  plaintiff,  for  the  purpose  of  hlnd»lns, 
delaying,  and  defrauding  credltcws,  aettlng 
forth  facts  attending  the  alleged  pretended 
sale,  and  averring  that  it  was  and  la  fraudn^ 
lent  and  void  as  against  the  creditors  <MC 
Wilkinson.  These  allegations  are  denied  by 
plaintiff,  and,  tor  the  purpose  of  showing 
a  dissolution  of  the  attachments,  be  alleges 
in  his  reply  that  on  January  — ,  1894,  and 
prior  to  the  entry  of  Judgment  in  any  of  said 
causes,  Wilkinson  made  a  general  assignment 
for  the  benefit  of  all  his  creditors.  Upon  tbe 
trial  the  verdict  was  for  the  defendant  and 
from  the  Judgment  rendered  thereon  plain- 
tiff appeals,  and  contends: 

1.  That  the  assignment  by  Wilkinson  for 
the  benefit  of  bis  creditors,  prior  to  the  entry 
of  Judgments  against  him  in  said  actions, 
dissolved  the  attachm«its  proprio  vigore,  and 
the  sheriff  could  no  longer  hold  the  property 
thereunder.  To  state  the  point  briefiy,  sup- 
pose A.  attaches  the  goods  of  B.,  B.  assigns 
to  D.,  and  C,  claiming  under  B.,  brings  re> 
plevln  against  A.  Now,  A.  JusHflea  under  tba 
attachment  and  C,  to  defeat  tbe  Justification, 
pleads  the  assignment,  claiming  that  there- 
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by  the  attachment  Is  dissolved  and  the  goods 
discharged  from  the  lien  thereof.  Can  such 
a  plea  avail  C.7  We  think  not  The  plea 
of  assignment  does  not  go  far  enough.  The 
plaintiff  should  have  pleaded  that  the  prop- 
erty In  dispute  went  with  the  assignment, 
and  that  the  assignee  was  the  owner;  bat 
this  would  defeat  his  own  action,  hence  it 
was  not  Intended  that  It  should  be  so  stated. 
Yet  the  court  Is  asked  to  give  this  effect  to 
the  assignment  for  the  putxMse  of  destroy- 
ing the  basis  upon  which  the  defense  Is 
founded.  The  proposition  proves  too  much. 
And  If  It  were  tenable,  every  transfer  of 
personal  property  In  fraud  of  creditors  would 
find  ample  support  In  the  act  of  the  debtor, 
against  which  there  could  be  no  relief.  Un- 
less the  assignment  carried  the  property  with 
it,  we  are  unable  to  see  how  it  could  affect 
the  attachment,  which  gives  a  special  proper- 
ty In  the  thing  attached  sufficient  to  main- 
tain Its  possession  against  every  person  ex- 
cept the  assignee  and  those  claiming  under 
him.  If  he  or  any  of  those  so  claiming  was 
pursuing  the  property,  then  the  assignment 
would  become  relevant;  otherwise  not,  un- 
less for  the  purpose  of  showing  property  in 
a  third  person.  See  Tlchenor  v.  Coggins,  8 
Or.  270. 

2.  At  the  trial  evidence  was  offered  tend- 
ing to  show  that  on  March  6, 1863,  the  plain- 
tiff purchased  of  Wilkinson  the  stock  of  jew- 
elry, together  with  the  notes  and  accounts 
connected  with  the  business,  and  160  acres  of 
land,  for  $4,500,  and  placed  Wilkinson's 
watchmaker,  one  H.  L.  Hasbrouck,  In  charge 
thereof,  who  remained  In  possession  for  some 
two  months,  when  Wilkinson  was  restored 
to  and  remained  In  possession  from  May  un- 
til September,  at  which  latter  date  Has- 
brouck again  resumed  and  was  in  possession 
at  the  date  of  the  attachments. 

William  Wilkinson,  being  called  as  a  wit- 
ness for  the  plaintiff,  gave  testimony,  as  to 
the  terms  and  circumstances  attending  the 
allied  sale  by  him  to  the  plaintiff,  tending 
to  show  that  It  was  fair  and  bona  fide,  and 
for  an  adequate  consideration.  Upon  cross- 
examination  he  was  asked  "whether  or  not 
he  on  the  evening  of  March  6,  1893,  being 
the  day  of  the  alleged  sale  to  Josephl,  about 
five  o'clock  in  the  evening,  at  Watson  & 
Luhrs'  planing  mill.  In  the  county  of  Umatil- 
la and  state  of  Oregon,  didn't  tell  Mr.  W.  M. 
Brown  that  he  had  had  Joseph!  come  here, 
and  be  bad  given  him  a  bill  of  sale  to  stop 
a  blackmailing  suit,  and  that  Messrs.  Leas- 
nre  St  Stlllman  were  to  sue  him  for  Mrs. 
Nale,  and  that  he  only  put  the  property  out 
of  his  hands  to  stop  that  blackmailing  suit, 
and  that  the  property  was  his  just  the  same, 
or  words  to  that  effect."  To  which  the  wit- 
ness answered:  "Mo.  I  showed  Brown  the 
receipt  from  Mrs.  Male.  The  consideration 
of  the  receipt  was  fifty  dollars.  I  showed 
him  the  receipt  In  the  store.  I  think  we  were 
standing  near  the  stove.  No  one  else  was 
present,   It  Is  not  a  fact  that  at  the  time 


and  place  I  told  Mr.  Brown,  and  said  to  him 
that  the  store  was  mine  again,  the  same  as 
before,  or  words  to  that  effect."  Whereupon 
the  question  put  to  Wilkinson  was  repeated 
to  the  said  W.  M.  Brown,  who  was  called 
for  defendant,  and  he  was  asked  whether  or 
not  Wilkinson  made  the  statements  therein 
contained,  to  which  he  answered,  "Yes,  sir." 
Witness  was  further  asked:  "Did  he  say 
anything  else  about  this  transaction  with 
himself 'and  Josephl  at  that  time?"  A.  "Yes, 
sir.  I  asked  him  if  he  owed  that  firm  any 
money,  and  he  said  'No.'  He  said  the  stock 
was  clear,  and  It  was  his."  And,  again: 
"Did  you  ever  have  any  other  conversation 
with  William  Wilkinson  on  or  about  the 
transfer  of  the  stock?"  A.  'Tea,  sir.  Later 
on,  In  April.  He  showed  me  a  receipt  where 
he  had  settled  up  with  Mrs.  Nale  for  the 
blackmailing  suit  for  the  sum  of  fiftv  dol- 
lars, and  said  that  the  store  was  his  again." 
AU  these  questions  were  objected  to  as  ir- 
relevant and  Incompetent  for  the  reason  that 
the  declarations  of  Wilkinson  made  after  the 
sale  could  not  bind  Jos^hl.  The  further  ob- 
jection was  made  to  the  first  question  that  tf 
it  was  asked  for  the  purpose  of  Impeachment 
It  was  touching  an  Immaterial  matter,  and 
therefore  Incompetent  The  overruling  of 
these  objections  is  assigned  as  error.  It  is 
undoubtedly  true  that  a  witness,  not  a  party 
to  the  record,  cannot  be  Impeached  by  show- 
ing that  he  has  made  ^contradictory  state- 
ments concerning  matters  immaterial  or  Ir- 
relevant to  the  Issues  in  the  case.  As  put  by 
Wharton,  "the  statement  which  it  is  intrad- 
ed  to  contradict  must  involve  facts  In  evi- 
dence." 1  Whart.  Ev.  §  551.  It  is  also  well 
settled  that  the  declarations  of  a  vendor  of 
goods  and  chattels  after  he  has  parted  with 
all  Interest  and  possession  are  Inadmissible, 
in  the  absence  of  fraud  and  collusion,  to  Im- 
peach or  overthrow  the  title  of  the  vendee. 
Erewson  v.  Purdom,  11  Or.  266,  3  Pac.  822; 
Manufacturing  Co.  v.  Johnson,  50  Iowa,  142; 
Hirschfeld  v.  Williamson  (Nev.)  1  Pac.  201; 
Turner  v.  Hardin  (Iowa)  45  N.  W.  758.  It 
Is  contended  here  that,  as  the  question  put 
to  Wilkinson  touching  what  he  said  to  Brown 
at  Watson  &  Luhrs'  planing  mill  called  for 
evidence  which  was  Incompetent  to  Impeach 
the  plaintiff's  title.  It  could  not  form  the 
basis  even  for  the  impeachment  of  the  wit- 
ness, and  that  defendant  was  bound  by  his 
answer.  This  Is  stating  the  rule  too  broadly, 
although  there  Is  some  authority  for  the  con- 
tention. When  some  matter  that  Is  Immate- 
rial or  wholly  irrelevant  to  the  issue  Is  elicit- 
ed from  the  witness.  It  concludes  the  party 
examining  him,  and  his  credibility  cannot  be 
imiieacUed  by  showing  that  he  has  at  other 
times  made  contradictory  statemeifts  touch- 
ing the  same  matter.  We  do  not  understand 
the  rule  to  extend  to  matter  that  is  incom- 
petent merely  because  it  Is  so,  unless  it  may 
be  said  at  the  same  time  to  be  immaterial 
or  Irrelevant.  Testimony  may  be  Incompetent 
because  from  its  nature  parties  ought  not  to 
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be  bound  by  It,  yet,  If  It  was  admissible,  it 
■  would  not  be  wholly  irrelevant,  for  it  would 
tend  to  establish  some  fact  or  facts  under  the 
issues.  Immaterial  and  irrelevant  testimony 
establishes  nothing  pertaining  to  the  issues. 
Foot  V.  Hunklns,  98  Mass.  525,  520.  "It  is  not 
'Irrelevant  to  inquire  of  the  witness  whether 
he  has  not  on  some  former  occasion  eiven  a 
different  account  of  the  matter  of  fact  to 
which  he  has  already  testified,  hi  order  to  lay 
a  foundation  for  Impeaching  his  testimony." 
1  Greenl.  Et.  §  449.  Now  the  matter  of  fact 
about  which  Wlllcinson  had  given  an  account 
In  his  examination  in  chief  was  the  alleged 
sale  to  plaintiff.  He  stated  the  terms  as  he 
.  understood  them,  and  related  the  attending 
'  circumstances.  On  cross-examination  he  was  I 
asked  if  he  had  not  subsequently  made  con-  | 
tradictory  statements  to  Brown  touching  the 
same  transaction.  The  contradictory  state- 
ments called  for  were  Incompetent  to  impeach 
plaintiff's  title,  because  made  subsequent  to 
a  transfer  of  the  witness'  interest  and  sur- 
.  render  of  possession;  but  it  .was  Irrelevant 
to  the  issue,  and  if  he  bad  made  contradictory 
statements  touching  the  relevant  matter 
about  which  he  has  testified  It  Is  well  cal- 
culated to  affect  his  credibility,  and  has  an 
important  bearing  upon  the  establishment  of 
a  material  fact  in  the  case.  The  question  so 
repeated  to  Brown  was  legally  appropriate, 
and  the  court  properly  allowed  him  to  answer 
It.  The  court  should,  however,  have  Instruct- 
ed the  jury  that  the  testimony  was  only  per- 
tinent to  impeach  the  credibility  of  witness 
Wilkinson,  and  should  be  considered  by  them 
for  that  purpose  only.  Trapnell  v.  Conklyn 
(W.  Va.)  16  S.  B.  570;  Manufacturing  Co.  v. 
Creary,  116  U.  8.  160,  6  Sup.  Ct  369;  Turner 
v.  Hardin,  supra;  State  v.  Fitzhugh,  2  Or. 
234.  When  the  impeaching  witness  has  an- 
swered the  question  put  for  the  purpose  of 
contradicting  the  witness  whose  credibility 
is  in  the  balance,  that  is  the  end  of  his  ex- 
amination upon  that  subject,  and  It  is  in- 
admissible to  allow  the  examination  to  pro- 
ceed further,  to  the  end  that  other  state- 
ments, whether  contradictory  or  not,  may  be 
elicited.  Underh.  Ev.  509;  Pence  v.  Waugh 
(Ind.  Sup.)  34  N.  E.  860. 

The  subsequent  questions  herein  noted  as 
put  to  the  witness  Brown,  and  his  answers 
thereto,  were,  therefore.  Incompetent,  and 
ought  not  to  have  been  admitted,  and  like- 
wise other  questions  and  answers  of  the  same 
nature.  The  same  observation  will  apply  to 
the  like  character  of  testimony  elicited  from 
the  witnesses  Park  and  Carter.  The  conver- 
sation which  Park  relates  that  he  had  with 
Wilkinson  took  place  within  12  feet  of  the 
plaintiff,  but  around  the  comer  of  a  vault, 
and  out  of  his  sight,  and  Park  could  not 
swear  that  he  did  or  could  have  heard  the 
conversation.  Hence  plaintiff  could  not  be 
bound  by  Wilkinson's  admissions,  unless  It 
was  shown  that  he  heard  them,  and  had  an 
opportunity  of  correcting  any  statement  In- 
consisteDt  with  the  facts  as  they  existed. 


3.  The  complaint  alleges  the  value  of  the 
property  sued  for  to  be  $5,000,  and  the  an- 
swer admits  it.  On  the  trial  testimony  was 
offered  by  defendant,  and  admitted  over  the 
objections  of  plaintiff,  showing  the  value  of 
the  stock  of  jewelry  contained  in  the  store 
about  the  time  or  subsequent  to  the  com- 
mencement of  this  action  to  be  from  seven 
to  ten  thousand  dollars,  and  this  is  assigned 
as  error.  The  bill  of  exceptions  shows  "the 
testimony  of  the  witnesses  on  i>art  of  plain- 
tiff tended  to  prove  that  on  the  6tb  day  of 
March,  1893,  plaintiff,  D.  E.  Josepbl,  pur- 
chased of  witness  William  Wllkins<m  a  stock 
of  jewelry  then  being  contained  In  what  is 
known  as  the  'Wilkinson  Jewelry  Store'  In 
the  city  of  Pendleton,  Umatilla  county,  Ore- 
gon, tending  to  prove  that  the  consideration 
forsuch  purchase  was  $4,500;  that  in  said  pur- 
chase, and  covered  by  the  same  considera- 
tion, was  a  tract  of  land  located  in  Union 
county,  Oregon,  valued  at  $100,  and  the  ac- 
counts and  notes  connected  with  said  jewelry 
business,  of  the  face  value  of  $1,500,  but  real- 
ly of  nominal  value;  and  tending  to  prove 
that  said  $4,500  was  a  reasonable  value  for 
the  property  purchased."  We  think  this  ev- 
dence  was  admissible,  if  for  no  other  pur- 
pose, to  rebut  the  testimony  of  plaintiff  as 
to  the  reasonable  value  of  the  property  at 
the  time  of  the  sale,  and  the  court  committed 
no  error  In  allowing  It  to  go  to  the  Juiy. 
The  further  and  separate  defense  setting  up 
that  the  sale  was  pretended  only  and  in  fraud 
of  the  creditors,  when  construed  as  a  whole 
and  in  the  light  of  all  the  allegations  therein 
contained,  is  deemed  sufficient,  especially  as 
it  is  not  tested  by  demurrer  or  motion. 

In  view  of  the  foregoing  considerations,  the 
judgment  must  be  reversed,  the  cause  re- 
manded, and  a  new  trial  ordered.  . 


(1  Kan.  App.  270) 
ROUSE  V.  TOUARD. 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     Aug.  16,  1895.) 

Rrviewixo  Evidence  os  Appeal — Iscoxsistbst 
Findings  and  V^ebdict— Layman  as  an  Expert 
Witness— CARKiERS—LiABiLixr  fob  Uanduso 
Diseased  Animals— Constitutional  Law. 

1.  Where  there  is  evidence  tending  to  )>rove 
each  fact  necessary  to  support  the  verdict  of 
the  jury,  and  the  jury  have  rendered  their  ver- 
dict on  such  evidence,  this  court  cannot  disturb 
the  verdict,  althougii  the  court  might  have  come 
to  a  different  conchision  on  the  whole  evidence. 

2.  When  the  special  findings  of  fact  ivtum- 
ed  by  the  jury  are  inconsistent  with  the  Ben^ral 
verdict,  the  special  findings  of  fact  are  control- 
ling, and  the  court  should  either  render  a  judg- 
ment in  accordance  with  the  special  findings,  or 
set  the  findings  and  verdict  aside  and  grant  a 
new  trial. 

3.  Where  a  person  has  been  educated  in 
a  particular  profession  or  trade,  as  a  physician, 
surgeon,  veterinarian,  or  engineer,  or  the  like, 
he  is  presumed  to  understand  thoroughly  the 
questions  pertaining  to  bis  profession  or  trade, 
he  is  termed  an  expert,  and  is  qualified  to  give 
opinions  on  subjects  coming  within  the  scope  of 
his  profession  or  trade:  but  a  witness  who  is 
not  educated   in  any   pBrtlcular  profession  or 
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trade  is  not  competent  to  give  an  opinion  in  any 
matter  that  requires  science  or  skill  to  deter- 
mine, although  he  may  have  frequently  seen  the 
treatment  of  diseases  by  physicians,  or  opera- 
tions made  by  surgeons,  and  have  assisted  vet- 
erinarians in  the  treatment  of  stock  for  diseases, 
and  have  read  extensively  from  books  and  pa- 
pers treating  on  diseases  of  stock. 

4.  Common  carriers  in  the  transportation  or 
handling  of  articles  that  are  dangerous  to  health 
or  property  of  others,  where  they  have  a  knowl- 
edge of  such  dangerous  ehiaracter,  or,  by  the  use 
of  due  care,  should  have  knowledge  thereof,  will 
not  be  relieved  of  the  liability  for  damage  done 
in  consequence,  or  injury  to  others,  by  the  trans- 
portation or  handling  of  such  dangerous  arti- 
cles. 

5.  The  proTisions  of  chapter  161,  Laws 
1881,  aa  amended  by  chapter  191,  Lavs  1885, 
are  not  an  intrusion  on  the  interstate  commerce 
danse  of  the  constitution  of  the  United  States, 
bnt  a  legitimate  exercise  of  the  police  power 
of  the  state  which  extends  to  the  protection  of 
life,  limb,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property,  wi&in 
the  state;  following  the  decisions  in  the  cases 
of  Patee  v.  Adams,  14  Pat  505,  37  Kan.  136, 
and  Railway  Ck>.  v.  Finley,  16  Pac.  951,  38  Kan. 
554. 

(Syllabns  by  the  Conrt) 

Error  from  dtetrict  court,  Labette  county; 
J.  D.  McCue,  Judge. 

Action  by  Anna  Touard  against  Henry  0. 
Boose,  receiver.  Plaintiff  had  Judgment,  and 
defendant  brings  error.    Reversed. 

On  the  13th  day  of  January,  1890,  Anna 
Touard  filed  a  bill  of  jMirticulars  before  J. 
D.  Scott,  Justice  of  the  peace  In  and  for  the 
city  of  Parsons,  In  Labette  county,  Kaa,  In 
which  she  stated  as  her  cause  of  action  that 
George  A.  Eddy  and  H.  C.  Cross  were  the 
duly  appointed,  (Juallfled,  and  acting  receiv- 
ers of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  and  as  such  are,  and  at  the 
times  hereinafter  mentioned  were,  In  posses- 
sion and  control  of,  and  engaged  in  operat- 
ing, the  Missouri,  Kansas  &  Texas  Railroad; 
that.  In  the  month  of  July,  1889,  they  unlaw- 
fully and  negligently  transported  to,  and  un- 
loaded, drove,  fed,  and  Uttered  at,.thelr  stock 
yards  near  Parsons,  In  Labette  county,  Kan., 
cattle  afflicted  with  Texas  splenic  or  Spanish 
fever,  a  large  number  of  which  died  at  said 
stock  yards  of  said  disease;  that  said  defend- 
ants negligently  drove  said  cattle  Into  said 
stock  yards,  in  said  county,  and  negligently 
allowed  the  same  to  remain  and  die  In  said 
stock  yards  of  said  contagious  disease,  and 
thereafter  negligently  gathered  up  the  litter 
in  said  stock  yards,  infected  by  said  cattle 
with  said  disease,  and  placed  the  same  upon 
and  near  the  pasture  of  plaintiff.  In  which 
her  cattle  were  feeding,  by  reason  whereof 
four  cows  owned  by  the  plaintiff,  without 
any  negligence  on  her  part,  became  Infected 
with  said  disease,  and  died,  to  her  damage 
of  |200;  and  her  pasture  became  dangerous 
and  unfit  for  use  for  the  pasturage  of  cattle, 
and  she  was  deprived  of  the  use  thereof,  to 
her  damage  of  ?25;  and  prays  judgment  for 
the  sum  of  $2^6,  her  damages,  and  $50,  as  at- 
torney's fees  for  prosecuting  her  action.  De- 
fendants were  duly  notified  of  the  filing  of 


said  bill  of  particulars  and  the  pendency  of 
said  action,  by  service  of  summons,  and  said 
cause  was  tried  before  said  Justice  of  the 
peace,  and  resulted  In  a  Judgment  In  favor 
of  the  plaintiff  bdow;  and  the  case  was  tak- 
en to  the  district  court  of  Labette  county,  on 
appeal,  and  was  tried  In  the  district  court  by 
a  Jury.  The  Jury  returned  a  verdict  In  favor 
of  the  plaintiff  below,  and  made  and  return- 
ed, with  their  general  verdict,  special  find- 
ings of  fact  Motion  was  made  by  defend- 
ants below  for  Judgment  against  the  plaintiff 
on  the  special  findings  of  fact,  notwithstand- 
ing the  general  verdict  Motion  was  overrul- 
ed, and  excepted  to.  Motion  for  new  trial 
was  filed,  and  overmled,  and  excepted  to. 
Judgment  for  plaintiff  below  on  verdict  of 
the  Jury,  and  excepted  to,  and  the  case  filed 
In  the  supreme  court  for  review.  Since  the 
rendition  of  the  Judgment  in  the  district 
court,  and  the  filing  of  the  case  In  the  su- 
preme court  the  said  George  A.  Eddy  and 
H.  0.  Cross,  receivers,  have  both  died,  and 
Henry  C.  Rouse  has  been  duly  appointed  by 
the  United  States  circuit  court  receiver  de 
bonis  non  of  the  Missouri,  Kansas  &  Texas 
Railway  Company,  and  the  action  revived  in 
the  name  of  said  Henry  C.  Rouse,  receiver 
de  bonis  nqn.  The  case  was  duly  certified 
by  the  supreme  court  down  to  this  court  for 
review,  and  both  parties  have  appeared  In 
this  court  and  filed  briefs,  and  argued  said 
case  before  the  court 

T.  N.  Sedgwick,  for  plaintiff  In  error.  Kim- 
ball &  Osgood,  for  defendant  In  error. 

JOHNSON,  P.  J.  (aft»  stating  the  facts). 
The  first  error  complained  of.  In  the  brief  of 
counsel  for  plaintiff  in  error.  Is  that  the  evi- 
dence on  the  trial  was  wholly  Insufficient  to 
sustain  the  verdict  of  the  Jury  (w  the  Judg- 
ment in  favor  of  Anna  Youard  against  the 
receivers  of  the  Missouri,  Kansas  &  Texas 
Railway  Company.  This  court  cannot  dis- 
turb the  verdict  of  the  Jury,  or  ^he  Judgment 
of  the  court  founded  thereon,  unless  there 
was  an  entire  want  of  evidence  to  prove 
some  material  fact  necessary  to  entitle  the 
plaintiff  below  to  recover.  To  do  so  would 
be  to  entirely  disregard  the  right  of  trial  by 
Jury.  The  Jury  had  the  witnesses  before 
them,  had  an  opportunity  to  hear  their  tes- 
timony as  It  was  delivered,  and  observe  the 
demeanor  of  each  witness  on  the  stand  and 
the  manner  of  giving  his  testimony,  and,  in 
fact  had  an  opportunity  to  see  and  deter- 
mine whether  his  entire  conduct  and  man- 
ner of  gilTing  his  evidence  was  such  as  to  im- 
press an  Impartial  trior  with  the  truthful- 
ness of  his  statements.  It  is  the  province  of 
the  Jury  to  determine  the  credibility  of  each 
witness,  and  to  weigh  and  determine  what 
the  evidence  proves  on  the  trial  of  the  case; 
and,  where  there  Is  evidence  tending  to  prove 
each  material  fact  necessary  to  the  findings 
of  the  Jury,  and  the  Jury  have  rendered  their 
findings  thereon,  this  court  cannot  disturb 
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the  verdict,  although  this  court  might  have 
come  to  an  entirely  different  conclusion  upon 
the  whole  evidence.  We  imve  examined  the 
evidence  contained  in  the  record,  and  find 
that  there  was  some  evidence  tending  to 
prove  each  material  matter  necessary  to  «i- 
title  the  plaintiff  below  to  a  recovery;  and 
the  trial  court  having  sustained  the  verdict, 
this  court  cannot  say  that  there  was  such 
lack  of  evidence  to  support  the  verdict  as  will 
authorize  a  reversal  of  the  Judgment  for  that 
reason. 

The  second  error  complained  of  by  counsel 
for  plaintiff  In  error,  in  his  brief,  Is  that, 
the  Jury  having  returned  a  general  verdict 
and  made  special  findings  of  fact,  the  find- 
ings of  fact  are  so  Inconsistent  with  the  gen- 
eral verdict  that  the  court  should  have  sef 
the  verdict  aside.  The  two  findings  of  fact 
that  are  alleged  to  be  inconsistent  with  the 
general  verdict  are  as  follows:  "No.  9.  Did 
any  of  the  plaintiff's  cattle  come  in  contact 
with  any  of  the  cattle  shipped  by  the  de- 
fendants to  the  stock  yards  at  Parsons?  A. 
No  evidence.  No.  10.  How  close  did  plain- 
tiff's cattle  come  to  the  Utter  which  she 
claims  the  employes  dumped  on  hex  land? 
A.  Evidence  does  not  proves"  These  two 
facts  were  material  to  the  right  of  plaintiff 
below  to  recover.  Her  action  was  based  on 
the  fact  that  defendants  had  negligently 
transported  to,  and  unloaded,  drove,  fed,  and 
littered  at,  the  stock  yards  in  Parsons,  cat- 
tle afflicted  with  Texas  splenic  or  Spanish 
fever,  a  large  number  of  which  died  at  said 
stock  yards  of  said  disease;  that  defendants 
negligently  drove  said  cattle  into  said  stock 
yards,  and  negligently  allowed  the  same  to 
remain  and  die  in  the  said  stock  yards,  of 
said  contagious  disease,  and  thereafter  neg- 
ligently gathered  up  the  litter  in  said  stock 
yards,  infected  by  said  cattle  with  said  dis- 
ease, placed  the  same  upon  apd  near  the  pas- 
ture of  plaintiff,  in  which  her  cattle  were 
feeding,  by  reason  whereof  her  cows  became 
infected  with  said  disease  and  died,  to  her 
damage.  In  'order  to  entitle  her  to  recover. 
It  was  necessary  for  her  to  prove  and  satisfy 
the  Jury  that  bee  cows  became  infected  with 
the  Texas  splenic  or  Spanish  fever,  by  being 
communicated  to  them  by  either  coming  Into 
contact  with  the  diseased  cattle  or  with  the 
litter  carelessly  and  imlawfuUy  placed  near 
her  pasture.  The  charges  were  that  all  these 
things  were  done  by  the  receivers  of  the 
railway  company  carelessly,  and,  by  reason 
of  the  wrongful  and  careless  acts  of  the  re- 
ceivers, the  contagious  disease  was  com- 
municated to  her  cows;  consequently  they 
died,  and  she  was  damaged  thereby;  but, 
however  unlawful  and  negligent  the  act  of 
the  receivers  and  their  servants  may  have 
been,  the  plaintiff  would  have  no  cause  of  ac- 
tion against  them  unless  their  negligent  and 
wrongful  acta  resulted  in  the  communication 
of  the  contagion  to  her  cows,  and  thereby  re- 
sulted in  their  death  and  consequent  loss  to 
her.    The  mere  fact  that  the  cows  of  plain- 


tiff below  died  from  the  same  kind  of  dis- 
ease that  killed  the  cattle  in  the  stock  yards 
of  the  receivers  would  not  give  the  plalntifl 
below  a  right  of  action,  unless  in  some  man- 
ner that  disease  was  communicated  to  her 
cows  from  the  diseased  cattle  in  the  stock 
yards,  or  by  the  litter  placed  by  them  near 
her  pasture.  It  was  the  right  of  the  re- 
ceivers to  have  the  Jury,  when  they  retmmed 
a  general  verdict,  make  special  findings  of 
fact;  and,  if  the  special  facts  as  found  by 
the  Jury  were  Inconsistent  with  their  gen- 
eral verdict,  they  were  controlling,  and  Judg- 
ment should  have  either  been  rendered  in 
accordance  with  the  special  facts  as  found, 
or  the  verdict  should  have  been  set  aside. 
Gen.  St.  1889,  c.  80,  §  287.  The  Jury  de- 
termine what  facts  are  proven  by  the  evi- 
dence. Where  the  evidence  is  somewhat  con- 
flicting in  regard  to  a  question,  the  findings 
of  the  Jury  thereon  are  conclusive. 

The  third  error  complained  of  by  counsel 
for  plaintiff  In  error.  In  his  brief.  Is  that 
the  court  erred  in  permitting  witnesses,  over 
the  objection  of  the  defendant  below,  to 
give  their  opinions  as  to  what  disease  the 
cows  of  plaintiff  below  died  with,  for  the 
reason  that  such  witnesses  were  not  shown  to 
be  what  is  termed  "experts";  that  they  were 
not  persons  educated  or  slUlled  as  veterinary 
surgeons,  who  had  made  diseases  of  cattle  a 
study,  and  could  point  out  and  describe  the 
chief  characteristics  or  symptoms  that  would 
distinguish  the  disease  of  Texas  efplenlc  or 
Spanish  fever  from  murrain  or  any  other  dis- 
ease. The  witnesses  Ed.  Scbelnbuer  and  Al- 
fred Yesley  were  called,  and  each  was  per- 
mitted, over  the  objection  of  the  receivers, 
to  give  his  opinion  as  to  what  disease  the 
cows  of  plaintiff -below  died  of,  and  also  to 
give  his  opinion  as  to  the  disease  of  the  cat- 
tle in  the  stock  yanls.  These  witnesses  were 
neither  of  them  veterinary  surgeons,  and  nei- 
ther was  shown  to  possess  the  legal  qualifica- 
tions of  an  expert  The  opinions  of  witnesses 
are,  in  general,  not  evidence.  Yet,  on  certain 
subjects,  some  classes  of  witnesses  may  give 
their  own  opinions;  and  on  certain  other  sub- 
jects any  competent  witness  may  express  his 
opinion.  On  the  questions  of  science,  skill,  (w 
trade,  pe;3ons  of  skill  or  science,  commonly 
called  "experts,"  may  not  only  testify  tofacts^ 
but  are  permitted  to  give  their  opinions  in 
evidence.  A  medical  man  may  give  his  opinion 
as  to  the  cause  of  disease  or  death.  So  a  vet- 
erinary surgeon  may  give  his  opinion  as  to 
what  cause  produced  diseases  in  animals,  and 
whether  the  disease  is  contagious,  and  how 
the  disease  may  become  communicated  to 
other  animals,  and  also  as  to  what  disease 
an  animal  dies  of,  and  may  found  his  opin- 
ion on  his  own  observation,  or  on  the  symp- 
toms described  by  other  witnesses.  As  a 
physician,  surgeon,  or  veterinarian  is  pre- 
sumed to  understand  thwoughly  the  questions 
pertaining  to  his  profession,  he  is  allowed 
to  give  his  opinion  respecting  any  subject 
that  comes  within  bis  profession.    But  a  per- 
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mm  not  acquainted  wltli  tbe  science  of  med- 
icine, surgery,  or  veterinary,  who  may  have 
bad  aome  experience  in  observing  tbe  treat- 
ment of  dlseaaeu  by  physicians,  or  operar 
tlons  performed  by  a  snrgeon,  or  In  the  liand- 
Ilng  of  stock,  and  in  reading  accounts  of  dlf- 
ferent  diseases  among  animals,  is  not  suit- 
posed  to  be  possessed  of  tlie  necessary  qual- 
IflcattoDS  of  an  expert;  and  it  was  error  to 
permit  these  witnesses  to  give  In  evidence 
their  opinions  as  to  the  disease  the  cattle 
were  afiOIcted  with,  and  from  whldi  they 
died.  It  was  competent  for  tbeee  witnesses 
to  state  the  symptoms  that  they  noticed  Id 
the  cattle,  the  conduct  of  the  animals,  and 
all  the  conditions  that  were  observable  when 
they  first  discovered  the  cattle  were  sick,  tbe 
appearance  of  the  animal,  and  length  of  time 
occurring  before  death,  and  the  appearance 
«n  the  post  mortem.  It  is  claimed  by  coun- 
sel for  the  receivers  that  there  is  no  evidence 
thatanyof  theagentsor  servants  of  the  receiv- 
ers, or  therecelvers  themselves,  bad  any  knowl- 
edge that  any  of  the  catUe  shipped  or  trans- 
ported and  unloaded  Into  the  stock  yards  at 
Parsons  were  Infected  with  the  disease  known 
»a  Texas  splenic  or  Spanish  fever,  or  were 
capable  of  communicating  the  disease  to  native 
cattle.  We  think  tbe  evidence  shows  such 
condition  of  the  cattle  that  It  was  sufficient 
to  impart  notice  to  the  agents  and  servants 
of  tbe  receivers.  The  evidence  shows  tbat 
the  cattle  were  generally  wild  and  nndomes- 
ticated,  and  that  they  were  shipped  by  tbe 
receivers  frcon  Southern  Texas,  a  region  of 
country  where  It  is  declared  to  be  prima 
facie  evidence  that  the  cattle  are  diseased 
and  capable  of  Imparting  it  to  thb  native 
cattle.  All  cattle  coming  from  the  low  lands 
in  tbe  Southwest,  near  the  Gulf,  bring  with 
them  a  contagious  disease,  commonly  known 
as  Texas  splenic  or  Spanish  fever.  It  was 
also  shown  In  tbe  evidence  that  a  large  num- 
ber of  these  cattle  were  diseased,  and  died 
In  the  stock  yards  at  Parsons,  and  that,  while 
said  cattle  were  sick  and  dying  from  the  dis- 
ease in  the  stock  yards,  the  agents  and  serv- 
ants of  tbe  receivers,  with  wagons  and  teams, 
were  engaged  in  taking  up  the  litter  that  the 
diseased  cattle  had  infected  with  the  disease, 
and  were  placing  it  In  and  near  the  pasture  of 
the  plaintiff  below,  and  also  placing  it  in  the 
stream  of  water  which  ran  through  her  pas- 
ture, so  as  to  communicate  the  disease  to  her 
cattle.  The  action  was  prosecuted  by  plain- 
tiff, not  for  the  mere  fact  that  the  receivers 
shipped  diseased  cattle  to  theb:  stock  yards 
at  Parsons,  but  for  the  negligent  handling 
of  the  stock  infected,  and  carelessness  about 
the  stock  yards. 

It  is  also  contended  that  there  was  no  ef- 
fort made,  on  the  trial  of  the  case,  to  show 
that  the  receivers  had  violated  either  the  in- 
terstate commerce  law  or  the  law  providing 
for  a  bureau  of  animal  Industry  and  regula- 
tion of  tbe  transportation  of  cattle  through 
tbat  pmrtlon  of  the  South  known  as  the  In- 
fected area.    We  do  not  think  it  was  neces- 


sary to  a  recovery  in  tbis  case  to  prove  th« 
vl(datton  ot  either  the  Interstate  commerce 
law  (HT  the  law  providing  for  a  bureau  of 
animal  industry.  If  the  agents  and  serv- 
ants of  the  receivers  were  guilty  of  the  neg- 
ligence complained  of  tn  thie  bill  of  partlca- 
lars  of  the  plaintiff  below,  she  was  entitled 
to  recover.  If  the  agents  and  servants  neg- 
ligently and  carelessly  took  tbe  litter  from 
the  stock  yards  and  placed  it  in  such  proxim- 
ity to  the  pasture  where  her  cows  were  kept, 
and  her  cows  became  diseased  thereby,  and 
were  lost  to  her,  in  consequence  of  the  wrong- 
ful and  negligent  act  of  the  receivers  or 
their  agents  and  qervants,  then  she  was  en- 
titled to  recover  tbe  full  amount  of  dam- . 
ages  sustained  by  her.  A  common  carrier 
cannot  be  relieved  of  his  liability  for  his  neg- 
ligence in  exposing  dangerous  articles  where 
they  are  Icnown  to  be  dangerous,  or,  by  the 
exercise  of  due  care,  he  ought  to  have  known 
the  dangerous  character  thereof. 

Tbe  final  contention  of  counsel  for  the  re- 
ceiver is  that  chapter  101,  Laws  18S1,  as 
amended  by  chapter  191,  Laws  1885,  is  in 
conflict  with  tbe  clause  In  the  constitution  ot 
the  United  States  which  provides:  "Con- 
gress shall  have  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states;"  that  the  cattle  shipped  in  the  yards 
at  Parsons  by  the  receivers  were  interstate 
shipments,  and  were  not  destined  to  points 
in  the  state  of  Kansas.  The  plaintiff  below 
did  not  base  her  action  exclusively  upon  the 
statute,  but  upon  the  negligence  of  the  r»- 
ceivers  in  the  handling  of  diseased  cattle 
while  in  the  stock  yards  at  Parsons,  and  the 
wrongfully  and  negligentiy  taking  the  litter 
that  was  Infected  by  the  cattle  with  the  di»- 
ease  of  Texas  splenic  or  Spanish  fever,  and 
carelessly  and  wrongfully  placing  it  in  and 
near  the  pasture  where  she  was  keeping  hw 
cattle,  and  in  the  stream  of  water  running 
through  her  pasture.  If  she  proved  the  al- 
legation in  her  bill  of  particulars,  she  was 
entitled  to  recover  under  the  common  law, 
regardless  of  the  statute.  Her  suit  waa 
based  on  the  negligent  and  wrongful  conduct 
of  the  receivers;  but,  if  this  were  not  so,  we 
think  she  could  still  recover  under  the  stat- 
ute. If  she  could  prove  the  necessary  facts. 
The  supreme  court  of  E^ansas  has  held  that 
this  statute  is  not  In  conflict  with  the  clause 
commonly  referred  to  as  the  interstate  com- 
merce clause  of  tbe  constitution.  Patee  t. 
Adams,  37  Kan.  136,  14  Pac.  505;  Railway, 
Co.  V.  Finley,  38  Kan.  654,  16  Pac.  951. 
These  acts  were  for  the  protection  of  cattle 
against  contagious  diseases.  The  act  of 
1881,  by  tbe  first  section,  {Provided  against 
the  bringing  into  this  state  any  cattle  dis- 
eased with  the  disease  known  as  the  Tex- 
as splenic  or  Spanish  fever,  and  makes  the 
driving  of  them  into  the  state,  or-  into  any 
county  in  the  state,  a  misdemeanor,  and  pro- 
vides that  any  person,  on  couvlcUon  therd- 
of,  shall  be  fined  and  imprisoned.  The  act 
also  provides:   "Any  person  driving  or  cau»- 
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tn;  to  be  driven  any  cattle  mentioned  In 
the  first  section  of  tlie  act  In  Tlolatlon  of 
the  act  to  be  liable  to  any  party  Injured 
(or  all  damages  that  may  arise  from  the 
communication  ef  the  disease  from  the  cat- 
tle 80  driven,  to  be  recovered  In  a  civil  ac- 
tion." This  act  was  amended  in  18S5  by 
chapter  191,  which  reads  as  follows:  "No 
person  shall  between  the  first  day  of  March 
and  the  first  day  of  December  In  any  year, 
drive  or  cause  to  be  driven  into  or  through 
any  county  or  part  thereof  in  this  state,  or 
turn  upon  or  cause  to  be  turned  or  kept  up- 
on any  highway,  range,  common  or  unlndosed 
pasture  within  this  state,'  any  cattle  capable 
of  communicating  or  liable  to  Impart  what 
is  known  as  Texas  splenic  or  Spanish  fever. 
Any  person  violating  any  of  the  provisions 
of  this  act  sliall  upon  conviction  thereof  be 
adjudged  guilty  of  a  misdemeanor,  and  shall 
for  each  offense  be  fined  not  less  than  one 
hundred  dollars  and  not  mwe  than  two 
thousand  dollara  or  be  Imprisoned  In  the 
county  Jail  not  less  than  thirty  days  and  not 
more  than  one  year,  or  by  both  such  fine  and 
imprisonment"  "Sea  5.  In  the  trial  of  any 
person  charged  with  the  violation  of  any  of 
the  provisions  of  this  act,  and  In  the  trial  of 
any  civil  action  brought  to  recover  damages 
for  the  communication  of  Texas  splenic  or 
Spanish  fever,  proof  that  the  cattle  which 
such  person  Is  charged  with  driving  or  keep- 
lug  in  violation  of  the  law,  or  which  are 
claimed  to  have  communicated  said  disease, 
were  brought  into  this  state  between  the 
first  day  of  March  and  the  first  day  of  De- 
cember of  the  year  In  which  the  offense  was 
committed  or  such  cause  of  action  arose, 
from  south  of  the  37th  parallel  of  north  lati- 
tude, shall  be  taken  aS'  prima  facie  evidence 
that  said  cattle  were  capable  of  communicat- 
ing and  liable  to  Impart  Texas  splenic  or 
Spanish  fever,  within  the  meaning  of  this 
act,  and  that  the  owner  or  owners,  or  person 
In  charge  of  such  cattle,  had  full  knowledge 
and  notice  thereof  at  the  time  of  the  com- 
mission of  the  alleged  offense."  These  stat- 
ntes  are  not  an  Interference  with  the  trans- 
portation laws  of  congress,  known  as  the  In- 
terstate commerce  regulations,  which  are 
given  exclusively  to  congress  by  the  consti- 
tution. They  are  not  intended  to  prohibit 
the  transportation  of  all  cattle  coming  from 
the  region  of  country  south  of  the  37th  de- 
gree of  north  latitude,  but  only  such  as  are 
diseased  and  capable  of  communicating  dis- 
ease to  the  native  cattle  of  Kansas.  It  Is 
»nly  the  rightful  exercise  of  police  regula- 
tion, for  the  protection  of  the  native  cattle 
*f  this  state  against  a  dangerous  and  deadly 
disease  that,  if  not  regulated,  will  result  In 
great  loss  to  the  cattle  owners  of  this  state. 
Justice  Strong,  In  delivering  the  opinion  of 
the  court  in  the  case  of  Railroad  Co.  v.  Hu- 
(sen,  05  U.  8.  470,  says:  "We  admit  that  the 
deposit  In  congress  of  the  power  to  regulate 
foreign  commerce  and  commerce  among  the 
•tatea  was  not  a  surrender  of  that  which 


may  properly  be  denominated  police  power. 
What  that  power  Is  it  is  difiicult  to  define 
with  sharp  precisioq.  It  is  generally  said 
to  extend  to  making  regulations  promotive 
of  domestic  order,  morals,  health,  and  safety. 
As  was  said  In  Thorpe  v.  Railway  Co.,  27  Vt 
149:  'It  extends  to  the  protection  of  the  Uve8» 
limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property  with- 
in the  state.'  ••  •  •  The  same  principle,  It  may 
also  be  conceded,  would  Justify  the  exclusion 
of  property  daugcrons  to  the  property  of 
citizens  of  the  state;  for  example,  w.nim«l» 
having  contagious  or  infectious  diseases.  All 
these  exertions  of  power  are  in  Immediate 
connection  with  the  protection  of  persona 
and  property  *  *  *  as  is  Injurious  to 
the  property  of  others.  They  are  self-de- 
fensive." The  p<^ce  power  Is  commensurate 
with  the  sovereignty  of  the  state,  and  ia 
of  necessity  despotic;  and  individual  rights 
of  property  beyond  express  constitutional  re- 
straint must  yield  to  Its  force.  Under  It, 
every  one  having  property  holds  It  under 
the  Implied  liability  that  Its  use  shall  not 
be  injurious  to  the  equal  enjoyment  of  oth- 
ers having  an  equal  right  of  the  communi- 
ty. 2  Kent,  Comm.  338;  Potter,  Dwar.  St. 
p.  444.  In  the  case  of  Railway  Co.  v.  Fin 
ley,  supra,  an  action  to  recover  damages 
against  the  railway  company  under  the  stat- 
ute of  Kansas  for  the  protection  oY  cattle 
against  contagious  diseases,  Chief  Justice 
Horton,  delivering  the  opinion  of  the  court 
(after  commenting  on  the  decision  of  the  su- 
preme court  of  the  United  States  in  the  case 
of  Railroad  Co.  v.  Husen,  which  held  that 
the  statute  of  Missouri  was  void,  for  the  rea- 
son that  the  same  tends  to  place  an  emt>argo 
upon  Interstate  commerce,  and  pointing  out 
the  difference  between  the  provisions  of  the 
statute  of  Missouri  and  the  statute  of  Kan- 
sas, and  quoting  from  the  opinion  of  the  su- 
preme court  of  the  United  States  In  the  case 
of  Mugler  V.  State,  123  U.  S.  623,  8  Sup.  Ct 
273,  wherein  the  court  says:  "Property,  un- 
der our  form  of  government.  Is  subject  to 
the  obligation  that  It  shall  not  be  used  so  as 
,to  injuriously  affect  the  rights  of  the  com- 
munity. •  •  •  It  belongs  to  the  legislative 
branch  of  the  government  to  exert  what  are 
known  as  police  powers  of  the  state,  and  to 
determine  primarily  what  measures  are  ap- 
plicable or  needful  for  the  protection  of  the 
public  morals,  the  public  health,  or  the  pub- 
lic safety"),  says:  "The  decision  is  only  the 
recognition  of  the  doctrine  that  the  police 
power  of  the  state  extends  to  the  protection 
of  the  lives,  limbs,  health,  and  morality  and 
quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state.  We  have  con- 
strued the  acts  upon  which  the  alleged  liabil- 
ity is  founded  in  this  case  so  that  no  re- 
covery can  be  had  against  any  person  m'  cor- 
poration acting  in  good  faith,  unless  such 
facts  existed  as  to  make  the  person  or  corpo- 
ration chargeable  with  knowledge  that  the 
cattle  driven  or  transported  Into  the  state 
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were  diseased,  or  were  of  a  kind  liable  to 
communicate  disease  to  domestic  cattle  of 
the  state.  Patee  v.  Adams,  37  Kau.  133,  14 
Pac.  505.  As  thus  construed,  we  do  not 
think  the  statute  of  Kansas  an  Intrusion  up- 
on the  exclusive  domain  of  congress;  and 
we  think  that  the  statute,  aided  by  the  tes- 
timony of  the  nature  of  Texas  splenic  or 
Spanish  fever,  and  the  peculiarities  of  Texas 
or  Southern  cattle  so  diseased,  against  which 
this  legislation  is  directed,  has  for  its  sub- 
stantial object  the  protection  of  the  property 
of  the  citizens  of  the  state,  and  therefore 
ought  to  be  sustained.  Clearly,  the  object 
of  this  statute  is  not  to  obstruct  Interstate 
commerce,  but  solely  to  exclude  from  the 
state  cattle  having  contagious  or  infectious 
diseases,  and  therefore  wholly  for  the  imme- 
diate protection  of  the  property  of  tills  state 
against  the  noxious  acts  of  other  persons,  or 
such  a  use  of  their  property  as  is  dangerous 
and  injurious  to  the  cattle  interest  of  the 
state.  If  this  is  not  constitutional,  and  with- 
in the  police  power  of  the  state,  then  the 
state  Is  absolutely  powerless  to  protect  the 
property  of  the  citizens.  If  this  and  similar 
statutes  are  in  conflict  with  the  constitution 
of  the  United  States,  the  state  is  wholly  dis- 
armed and  defenseless  to  exclude  property 
from  the  state  that  is  dangerous  and  injuri- 
ous to  the  property  of  its  citizens.  We  think 
the  statute  can  be  fully  JusUfled  as  the  legi- 
timate exercise  of  the  police  power  of  the 
state,  and  it  is  not  usurpation  of  the  power 
vested  exclusively  in  congress.  It  is  found- 
ed upon  the  law  of  self  defense."  The  con- 
stitutionality of  this  law  being  fully  sustain- 
ed by  former  decisions  of  this  court,  it  is  un- 
necessary to  state  anything  further  in  rela- 
tion to  this  subject.  For  the  errors  pointed 
out  in  this  opinion,  the  judgment  of  the  court 
will  be  reversed,  and  the  case  remanded  to 
the  district  court,  with  direction  to  set  aside 
the  verdict  and  special  findings  of  fact  by  the 
jury,  and  {rrant  a  new  trial.  All  the  Judges 
concurring. 


(1«  Mod-.  J63) 

KING  V.  MILES  CITY  IRRIGATING 

DITCH  CO. 

(Supreme  Court  of  Montana.    July  29, 1895.) 

Ibuioation  Compakies— CoNsmucTioN  or  Ditch 
— Neoliqbncb. 
An  instruction,  in  an  action  for  dam- 
ages from  the  brealdng  of  an  irrigation  ditch, 
that  it  la  incumbent  on  an  irrigation  company 
to  construct  its  flumes  and  ditches  in  such  a 
reasonable  and  prudent  manner  that  no  damage 
shall  result  to  the  person  whose  lands  are 
crossed,  is  erroneous,  as  making  it  an  insurer. 

Appeal  from  district  court,  Custer  county; 
George  R.  Milbum,  Judge. 

Action  by  Louis  King  against  the  Miles 
City  Irrigating  Ditch  Company.  From  an 
order  granting  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Mlddleton  &  Light,  for  appellant  StreTell 
&  Porter,  for  respondent. 


DE  WITT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  damages  caused  to 
his  ranch  by  the  breaking  of  the  defendant's 
Irrigating  ditch.  The  cause  of  action,  as  al- 
leged, and  souglit  to  be  proved,  was  the  neg- 
ligence of  defendant  in  the  construction  and 
operation  of  its  ditch,  by  reason  of  which 
the  same  broke  and  damaged  the  plaintiff. 
On  a  trial  to  a  Jury  a  verdict  was  rendered 
for  the  plaintiff.  This  verdict  was  by  the 
court  set  aside,  on  motion  for  a  new  trial. 
From  this  order  the  plaintiff  appeals.  The 
motion  was  made  upon  two  grounds:  First, 
the  Insulflclency  of  the  evidence  to  sustain 
the  verdict;  and,  second,  errors  of  law.  It 
does  not  appear  upon  which  ground,  or 
whether  upon  both,  the  motion  wa«  granted. 

The  principal  error  of  law  complained  of 
was  that  the  court  instueted  the  Jury,  among 
other  things,  as  follows:  "In  this  connection 
the  court  further  instructs  the  Jury  that  It  is 
Incumbent  upon  the  defendant  company  to 
construct  Its  flames  and  ditches  in  such  a 
reasonable  and  prudent  manner  as  that  no 
damage  shall  result  to  the  person  whose  lands 
are  crossed'  by  the  ditch."  This  Instruction 
was  clearly  erroneous.  The  court  undertook  to 
lay  down  the  measure  of  reasonable  and  pru- 
dent conduct  on  the  part  of  the  defendant. 
The  court  did  not  instruct  that  the  care  by  the 
'defendant  should  be  either  ordinary  or  extra- 
ordinary, but,  on  the  other  hand,  instructed 
the  Jury  that  the  degree  of  care  should  be 
such  that  no  damage  should  result.  The  de- 
fendant was  thus  held,  not  only  to  the  high- 
est and  most  extraordinary  degree  of  care,  but 
was  held  to  exercise  such  care  that  the  plain- 
tiff would  not  suffer  any  damage.  In  otlier 
words,  the  instruction  made  the  defendant  ab- 
solutely an  insurer  against  all  damages.  It 
removed  the  question  of  negligence  from  the 
Jury  altogethM",  and  practically  instructed 
them  that,  if  the  damage  occurred,  the  de- 
fendant was  liable,  without  regard  to  its  neg- 
ligence. This,  of  course,  was  error,  which 
error  the  district  court  properly  corrected  In 
granting  the  motion  for  a  new  trial,  and  on 
this  ground  the  order  granting  the  new  trial 
must  be  affirmed.  Hopkins  v.  Commercial 
Co.,  13  Mont.  223,  33  Pac.  817. 

On  the  motion  for  a  new  trial,  the  court  also  . 
had  before  It  the  question  of  insufficiency  of 
the  evidence  to  sustain  the  verdict  Upon  a 
reading  of  the  testimony  in  the  case,  we  are 
not  prepared  to  say  that  the  court  abused  its 
discretion  if  it  granted  the  new  trial  on  this 
ground.  We  are  not  prepared  to  go  further, 
however,  and  to  say,  from  ovr  point  of  view, 
that  there  was  absolutely  no  showing  of  neg- 
ligence which  should  have  gone  to  the  Jury. 
There  seem  to  be  a  few  items  of  evidence 
tending  to  show  negligence.  Whether  these 
were  sufficient  to  Justify  the  verdict  Is  more 
properly  a  question  in  the  sound  discretion  of 
the  district  court,  who  saw  the  witnesses  and 
heard  them  testify.  As  remarked,  we  cannot 
And  any  abuse  of  discretion  in  granting  the 
new  trial  on  the  ground  of  Insufficiency  of 
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the  evidence.  Any  further  views  upon  this 
snbject  we  do  not  deem  appropriate,  from 
onr  point  of  view,  to  express.  The  order 
granting  the  motion  for  new  trial  la  affirmed. 


(3  Okl.  649) 

MATTHEWS  v.  YOUNG. 
(Snpreme  Court  of  Oklahoma.    July  27,  1895.) 

Town-Sits  Lots— (Jontbst  — Fau.ubs  to  Maeb 
Deposit. 

1.  It  is  error  to  overrnle  a  demurrer  to  a 
petition  for  want  of  sufficient  facts  to  consti- 
tute a  cause  of  action,  which  petition  seelis  to 
have  the  holder  of  the  legal  title  to  town  lota 
declared  a  trustee  for,  and  a  conveyance  de- 
creed to,  an  adverse  claimant  by  reason  of  set- 
tlement and  occupancy,  and  which  petition  de- 
clares the  fact  that  the  plaintiff  has  failed,  by 
reason  of  poverty,  to  make  the  deposit  for  ex- 
Dense  of  contest  required  by  the  rules  of  the 
aecretfljnr  of  the  interior. 

2.  The  financial  condition  of  the  claimant 
ia  something  over  which  the  trustees  or  ad- 
verse party  could  exercise  no  control,  and  hia 
inability  to  comply  with  the  rule  reqoiring  a  rea- 
sonable deposit  to  meet  the  expense  of  a  hear- 
ing is  not  a  sufficient  excuse  to  entitle  him  to 
the  intervention  of  a  court  of  equity. 

(SyUabus  by  the  Court) 

Bnor  from  district  court,  Logan  connty; 
before  Justice  Frank  Dale. 

Action  by  Francis  M.  Young  against  J.  lu 
Matthews.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.   Bevwsed. 

Keaton  &  Ootteral,  for  appellant  EL  R. 
Thurston,  for  appellee. 

BURFORD,  J.  Francis  M.  Young  filed  his 
petition  in  the  district  court  of  Logan  connty, 
in  which  be  alleged  that  he  was  a  citizen  of 
the  United  States,  and  qualified  under  the 
laws  of  the  United  States  to  acquire  title  to 
lots  In  the  town  site  of  Capitol  HIU;  that  in 
June,  1890,  he  selected  and  settled  upon  lots 
13,  14,  17,  and  18,  in  block  65,  In  Capitol 
HIU;  that  be  erected  a  house  upon  said  lots, 
and  used  the  same  for  his  home;  that  In 
1892  be  filed  his  application  before  the  board 
of  town-site  trustees,  within  the  time  pre- 
scribed by  the  rules  of  said  board.  He 
further  alleges  that  at  the  time  his  case 
was  set  for  hearing  before  said  town-site 
<  board,  owing  to  his  poverty,  he  was  unable 
to  make  the  $32  deposit  required  by  the 
rules  promulgated  by  the  secretary  of  the 
interior,  and  that  by  reason  of  his  said  fail- 
ure the  town-site  trustees  awarded  said  lots 
to  the  defendant.  J.  L.  Matthews,  and  con- 
veyed the  same  to  him  by  deed;  and  he  asks 
that  said  Matthews  be  declared  to  hold  the 
title  to  said  lots  in  trust  for  him,  and  that  a 
commissioner  be  appointed  to  convey  the 
legal  title  to  him.  To  this  complaint  the  de- 
fendant, Matthews,  demurred  upon  the 
ground  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled  by  the 
court,  and  ^ceptlons  saved.  Afterwards  an 
answer  was  filed,  trial  had  by  the  court,  and 
Judgment  rendered  tot  the  plaintiff  as  pray- 


ed In  his  petition.    From  this  Judgmmt  tbe 
plaintiff  in  error  appeals. 

The  trial  court  erred  in  overruling  tbe  de- 
murrer to  the  petition.  Tbe  petition  dis- 
closed upon  its  face  that  the  petitioner  bad 
failed  to  coirr'y  with  one  of  the  rules  pro- 
mulgated by  the  secretary  oif  the  interior, 
which  rule  required  the  adverse  claimants 
to  lots  upon  said  town  site,  on  or  before  the 
day  set  for  hearing  of  such  adverse  claims, 
to  make  a  deposit  of  a  sufficient  sum  to  cover 
the  expense  of  one  day's  trial  before  said 
board.  This  was  a  reasonable  and  proper 
rule,  and  one  which  the  petitioner  was  boond 
to  comply  with,  unless  prevented  by  some 
action  of  the  adverse  party  or  by  the  action 
of  the  trustees.  He  seeks  to  excuse  hims^ 
from  a  compliance  with  said  rule  by  alleging 
that,  owing  to  his  poverty,  he  was  unaUe 
to  make  said  deposit  Poverty  Is  not  recog- 
nized by  law  as  an  excuse  for  a  failure  to 
comply  with  the  laws  and  regulations  neces- 
sary to  the  acquirement  of  title  to  public 
lands  or  lots,  and,  as  the  petition  falls  to 
show  a  proper  excuse  or  Justification  for  the 
failure  on  the  part  of  the  petitioner  to  com- 
ply with  the  rules  of  the  department  It 
failed  to  state  facts  sufficient  to  warrant  the 
intervention  of  a  court  of  equity.  Maddox 
V.  Bnmham  (Sup.  Ct  U.  S.  March  4,  1895), 
15  Sup.  Ct  448.  The  facts  In  this  case  are 
similar  to  those  In  the  case  of  Twine  ▼. 
Carey,  87  Pac.  1096,  decided  by  this  court, 
and  we  adhere  to  the  ruling  announced  In 
that  case.  The  Judgment  of  tbe  district 
court  is  reversed,  and  cause  remanded,  witli 
instructions  to  sustain  tbe  demurrer  to  the 
petitlcm,  and  for  such  further  proceedings 
as  may  be  in  harmony  with  this  opinion. 

DALE,  0.  Jm  not  sitting. 

(3  Okl.  627) 

DOYE  V.  CAREY. 

(Supreme  Court  of  OkUhoma.    July  27,  1895.) 

Vbndob  and  Pobchasbr  —  Protection  vrok 

Sbcbet  EqciTiES. 

1.  An  innocent  purchaser  of  real  estate  for 
value  is  protected  against  outstanding  equities 
and  secret  trusts. 

2.  One  who  loans  money  to  the  bolder  ot 
the  legal  title  of  real  estate,  and  takes  a  mort- 
Ksxe  upon  such  real  estate  to  secure  the  same, 
is.  to  the  extent  of  his  daim,  a  purchaser  of 
the  land,  and  is  entitled  to  the  same  protection 
from  all  secret  equities  of  which  he  had  no 
notice,  at  the  time  of  taking  the  mortgage,  as 
any  other  bona  fide  purchaser. 

(Syllabus  by  the  Court) 

Error  to  district  court  Logan  county;  be> 
fore  Justice  Dale. 

Action  by  Peter  Doye  against  Mollie  Carey 
and  William  H.  Twine.  Judgment  by  de- 
fault against  Twine  and  in  favor  of  Carey. 
Plaintiff  brings  error.    Reversed. 

Wlsby  &  Homer,  for  plaintiff  In  error. 
Green  &  Strang,  for  defendant  in  error. 

BURFORD,  J.  The  plahitlff  In  error 
brought  bis  action  In  the  district  court  ot 
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Logan  county  to  obtain  Judgment  upon  a 
promissory  note,  and  for  the  foreclosure  of 
a  mortgage  upon  certain  real  estate  in  the 
dty  of  Guthrie.  The  note  and  mortgage  were 
executed  by  one  W.  H.  Twine,  who  held  the 
legal  title  to  the  real  estate  at  the  time  the 
mortgage  was  executed,  and  who  was  a  party 
defendant  in  the  cause.  It  is  allied  in  the 
petition  that  the  defendant  in  error,  Mullie 
Carey,  claims  some  interest  in  the  I'eal  estate 
Junior '  to  the  mortgage  Uen,  and  she  was 
made  a  party  defendant  to  answer  as  to  such 
interest.  The  defendant  Twine  made  de- 
fault, and  Judgment  was  rendered  against 
him  for  the  amount  found  to  be  due  upon  the 
note  and  mortgage.  Mollie  Carey  filed  her 
anawer,  in  which  she  alleged  that  she  settled 
npon  the  lots  in  controversy  as  a  settler  and 
occupant  under  the  town-site  laws  of  the 
United  States,  and  was  residing  npon  and 
claiming  same  at  the  date  of  the  entry  of 
the  tract  embracing  said  lots  by  the  town-site 
trustees;  that  she  had  brought  u  suit  to  haye 
Twine  declared  a  trustee  for  her,  and  said 
cause  was  then  pending;  all  of  which  was 
known  to  Doye  at  the  time  his  mortgage  was 
executed.  A  reply  was  filed  to  this  answer, 
deryins  all  the  material  allegations.  Trial 
was  had  by  the  court,  and  Judgment  rendered 
In  favor  of  the  defendant  Mollie  Carey,  and 
a  decree  entered  canceling  plaintifC's  mort- 
gage lien  npon  said  real  estate.  From  this 
Judgment  Doye  appeals  to  this  court 

Several  errcHrs  are  assigned,  but  we  need 
notice  but  one.  The  evidence  is  in  the  record, 
and  discloses  the  fact  that  there  was  abso- 
lutely no  evidence  or  circumstances  tending 
to  show  that  Doye  had  any  notice  or  knowl- 
edge that  the  defendant  in  error  had  or 
claimed  any  Interest  in  said  lots  at  the  time 
he  loaned  the  money  and  took  his  mortgage. 
The  mortgagee  testified  that  before  he  made 
the  loan  he  required  an  abstract  of  title  from 
Twine,  which  showed  a  deed  from  the  town- 
site  trustees  to  one  Habbell,  and  a  deed  from 
HubbeU  to  Twine,  who  held  the  legal  title  at 
the  time  his  mortgage  wias  executed;  that  he 
went  and  looked  at  the  lots,  and  did  not  see 
the  defendant  In  »ror,  and  did  not  know  tliat 
any  person  other  than  Twine  claimed  any  In- 
terest in  the  lots;  otherwise  he  would  not 
have  made  the  loan.  This  testimony  is  not 
contradicted,  and  must  be  taken  as  conclu- 
sive. The  evidence  further  shows  that  at  the 
time  Doye  took  his  mortgage  there  were  no 
proceedings  pending  afTecting  the  title.  Doye 
was  an  innocent  purchaser  for  value  to  the 
extent  of  his  mortgage  debt,  and  was  entitled 
to  a  foreclosure  of  his  mortgage  as  against 
any  equitable  interest  of  Carey,  of  which  he 
had  no  notice  at  time  mortgage  was  executed. 
It  is  a  settled  principle  that  a  mortgagee  in 
good  faith  for  value  is  entitled  to  protection 
against  outstanding  equities  and  trusts  of 
which  he  bad  no  notice  at  the  time  of  tak- 
ing mortgage.  Jones,  Mortg.  8S  458,  710; 
Am.  &  £ng.  Enc.  Law,  p.  833.  The  learned 
Judge  who  tried  the  case  below  was  evidently 
v.4lP.no.6— aj 


misled  by  admitting  in  evidence  a  Judgment 
and  decree  in  another  cause  between  Mollie 
Carey  and  W.  H.  Twine,  awarding  her  the 
title  to  said  lots,  to  which  proceeding  Doye 
was  not  a  party,  and  could  not  be  bound 
thereby.  This  Judgment  was  subsequently  re- 
versed by  this  court.  Twine  v.  Carey,  37  Pac. 
1096.  The  Judgment  of  the  district  court  is 
reversed,  and  cause  remanded,  with  directions 
to  proceed  in  accordance  with  this  opinion. 

.  DALB,  C.  J.,  not  sitting,  having  tried  the 
case  below.  BIERBR,  J.,  having  previously 
been  of  counsel  for  Twine;  not  sitting. 


(1  K&n.  App.  3SE> 
ROUSE  T.  REDINOBR. 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.     Sept.  6,  1895.) 

Rbcbivbks  or  Railroads— iLiabiutt  roB  Stock 
Kill  BO. 
The  act  entitled  "An  act  relating  to  the 
killing  or  wounding  of  stock  hy  railroads,"  be- 
ing chapter  04,  Laws  1874,  applies  to  receivers 
operating  a  railway  nnder  an  appointment  of  a 
conrt  of  competent  jnrisdiction ;    and  the  same 
liability  attaches  to  auch  receivers  for  the  kill- 
ing or  wounding  of  stock  in  the  operation  of  the 
railway  as  does  to  the  company  or  corporation, 
the  assignee  or  lessee  of  such  railway  company 
or  corporation.     Roose  v.  Harry  (Kan.)  40  Pac. 
1007. 
(Syllabus  by  the  Conrt) 

Error  from  district  court  Bourbon  county; 
S.  H.  Allen,  Judge. 

Action  by  Peter  Redlnger  against  Henry  C. 
Rouse,  receiver  of  the  Missouri,  Kansas  & 
Texas  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  action  was  commenced  originally  be- 
fore William  Margrave,  a  Justice  of  the  peace 
In  the  city  of  Ft  Scott,  Bourbon  county,  Kan. 
The  bill  of  particulars  alleges  that  George  A. 
Eddy  and  H.  C.  Cross  had  been  appointed 
by  the  United  States  circuit  co<urt  as  receiv- 
ers of  the  Missouri,  Kansas  &  Texas  Railway 
Company,  and  that  the  railway  company 
owned  the  railroad  running  through  Bourbon 
county,  Kan.,  and  on  or  about  the  29th  day 
of  August  1889,  the  plaintiff,  Peter  Redlnger, 
was  the  owner  of  a  red  roan  cow,  of  the 
value  of  $75,  and  about  that  date  the  receiv- 
ers, without  any  fault  on  the  part  of  the 
plaintiff,  ran  over,  against,  and  killed  said 
cow,  with  their  engine  and  cars,  in  operat- 
ing said  railroad,  and  at  a  placd  near  Ft 
Scott,  in  said  county,  on  said  railroad,  where 
the  railroad  was  not  fenced,  and  where  it  was 
the  duty  of  the  defendants  that  said  railroad 
should  have  been  fenced;  that  more  than  30 
days  prior  to  the  filing  of  the  bill  of  particulars 
the  plaintiff,  Redlnger,  notified  the  said  de- 
fendants of  the  killing  of  the  cow,  and  made 
demand  for  the  payment  therefor,  whi(A 
payment  the  receivers  failed  and  refused  to 
make,— and  alleges  that  it  was  necessary  for 
the  plaintiff  to  employ  attorneys  to  proe&- 
cute  his  suit,  at  an  ^Epense  oC  $75,  and  that 
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the  attorneys'  serTlces  were  reasonably 
worth  that  sum,  and  demands  judgment 
against  the  receivers  of  said  railway  com- 
pany for  the  sum  of  $150,  with  interest  at  6 
per  cent,  from  August  29,  1889.  Service 
was  made  on  the  agent  in  chaise  of  the  rail- 
way company's  depot  at  Ft.  Scott,  Kan.,  In 
accordance  with  an  order  made  by  Judge 
Poster,  of  the  United  States  district  court 
for  the  district  of  Kansas.  Trial  was  had 
before  the  justice  ot  the  peace,  and  Judg- 
ment rendered  for  the  plaintiff  below.  The 
case  was  taken  to  the  district  court  on  ap- 
peal, and  there  tried  on  an  agreed  statement 
of  facts  In  words  and  figures  as  follows:  "It 
is  hereby  agreed  and  stipulated  that  this  case 
shall  be  tried  upon  the  following  facts,  which 
are  all  of  the  facts  in  the  case:  (1)  That  the 
Missouri,  Kansas  &  Texas  Railway  Company 
Is  a  corp<»ation,  and  legally  organized  and 
Incorporated  under  and  by  virtue  of  the 
laws  of  the  state  of  Kansas,  and  has  been 
such  corporation  for  more  than  fifteen  yeans 
last  past.  (2)  That  the  said  Missouri,  Kan- 
sas &  Texas  Railway  Company  now  Is,  and 
for  more  than  fifteen  years  last  past  has  been, 
the  owner  of  a  line  of  railroad  running  into 
and  through  Bourbon  county,  Kansas,  and 
during  a  large  portion  of  said  time  said  rail- 
road company  has  been  in  active  control 
and  operation  of  said  railroad  line  through 
said  Bourbon  county,  Kansas.  (3)  That 
prior  to  November  1,  1888,  in  a  certain  action 
pending  In  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  wherein 
the  Mercantile  Trust  Company  of  New  York 
was  plaintiff,  and  the  said  Missouri,  Kansas 
&  Texas  Railway  Company  et  al.  were  de- 
fendants, a  suit  to  foreclose  a  mortgage 
theretofore  executed  by  said  company,  which 
mortgage  covered  all  of  the  property,  rights, 
and  franchises  of  said  company,  the  defend- 
ants herein,  Geo.  A.  Eddy  and  H.  C.  Cross 
wffl:e  by  Hon.  David  J.  Brewer,  the  presid- 
ing Judge  of  said  court,  duly  appointed  the 
receivers  of  the  said  Missouri,  Kansas  & 
Texas  Rallveay  Company.  (4)  That  on  No- 
vember 1,  1888,  the  said  Geo.  A.  Eddy  and 
U.  C.  Cross,  having  been  duly  qualified  as 
such  receivers,  took  full  and  complete  uos- 
sesslon  of  the  said  Missouri,  Kansas  Hr.  Texas 
Railway  Company,  its  property  and  fran- 
chises, including  track,  rolling  stoclc,  •  •  • 
engines,  cars,  etc.  (5)  That  from  and  after 
Xovemlwr  1,  1888,  the  said  Geo.  A.  Eddy  and 
H.  C.  Cross,  as  such  receivers,  have  been  in 
tlie  full  and  complete  control  and  operatlMii 
of  said  railway,  its  property,  franchises,  etc., 
and  during  all  of  said  time  have  been  operat- 
ing said  railway,  for  the  carriage  of  freight 
and  passengers,  tmder  the  control  of  said  cir- 
cuit court  of  the  United  States  toe  the  dis- 
trict of  Kansas,  and  were  so  operating  said 
railway  at  the  time  of  the  injuries  com- 
plained of  by  the  plaintiff.  (6)  That  on  or 
about  August  29,  1889,  the  employes  of  the 
receivers,  while  in  the  management  and  con- 
trol of  one  of  the  trains,  consisting  of  an 


engine  and  passenger  cars,  on  the  said  Mis- 
souri, Kansas  &  Texas  Railway,  and  near 
the  city  of  Ft  Scott,  In  Bourbon  county, 
Kansas,  and  while  in  the  operation  of  the 
same,  run  said  engine  and  train  of  cars 
against  and  over  one  red  cow,  the  property 
of  the  plaintiff  herein,  and  thereby  killed  and 
destroyed  said  cow.  (7)  That  eaii  cow  was 
of  the  value  of  seventy  dollars,  and  was  a 
total  loss  to  said  plaintiff.  (8)  That  at  the 
point  where  said  cow  was  killed,  and  at  the 
point  where  she  got  on  the  said  right  of  way, 
sold  railroad  track  was  not  fenced  with  any 
fence  whatever,  but  should  have  been  fenced 
as  required  by  chapter  94  of  the  Laws  of 
1874.  (9)  That  more  than  thirty  days  prior 
to  the  commencement  of  this  action  the  plain- 
tiff demanded  of  B.  N.  GUbert,  the  ticket 
and  station  agent  of  the  receivers  at  the  city 
of  Ft  Scott,  in  said  Bourbon  county,  Kan- 
sas, the  full  value  of  said  cow,  but  that  pay- 
ment of  the  same  was  refused  by  said  Gil- 
bert (10)  That  prior  to  the  commencement 
of  this  action  the  plaintiff  applied  to  the  Unit- 
ed States  circuit  court  for  the  district  of 
Kansas,  and  obtained  the  permission  of  said 
court  to  sue  said  receivers  in  the  state  court 
in  this  cause.  (11)  That  in  the  prosecution  of 
this  action  the  plaintiff  has  been  compelled  to 
employ  an  attorney.  (12)  That  the  sum  ot 
sixty  dollars  is  a  reasonable  attorney's  fee 
for  the  prosecution  of  this  action,  if  plain- 
tiff is  entitled  to  any  Judgment  therefor  in 
this  cause.  (13)  That  the  employes  of  the 
i-ecelvers  were  not  guilty  of  any  negligence 
whatever  In  the  operation  of  the  train  by 
the  operation  of  which  plaintiff's  cow  was 
killed.  (14)  That,  in  the  estimate  of  attor- 
ney's fees  In  fact  No.  12,  ten  dollars  la  esti- 
mated for  the  services  in  the  United  States 
circuit  court,  in  obtaining  its  permission  to 
sue  the  receivers  in  the  state  conrt  in  this 
cause.  (15)  That  the  recedrers,  personally, 
were  not  guilty  of  any  negligence  whatever 
in  the  killing  of  the  plaintiers  cow."  Judg- 
ment was  thereupon  rendered  in  favor  of  the 
plaintiff  In  the  district  court  for  the  sum  of 
$13(i.60.  Exceptions  were  taken  by  the  de- 
fendants, and  they  filed  their  bill  of  excep- 
tions, and  bring  the  case  into  this  court. 
Since  the  trial  of  the  case  in  the  district  court 
the  receivers  George  A.  Eddy  and  H.  C. 
Cross  have  both  departed  this  life,  and  Henry 
O.  Rouse  was  duly  appointed  receiver  de 
bonis  non  by  the  United  States  circuit  court, 
and  said  action  has  been  revived  in  the  name 
of  said  receiver  de  bonis  non. 

T.  N.  Sedgwick,  for  plaintiff  In  wror.  J. 
D.  McCleverty,  for  defendant  in  error. 

JOHNSON,  P.  J.  (aft»  stating  the  facta). 
This  action  is  brought  under  the  statutes  ot 
Kansas  of  1874,  entitled  "An  act  relating  to 
the  killing  or  wounding  of  stock  by  rail- 
roads" (chapter  94,  p.  143,  Laws  1874): 

"Section  1.  Every  railway  company  or  cor- 
poration in  this  state  and  every  assignee  or 
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lessee  of  such  company  or  corx)oraUon,  shall 
be  liable  to  pay  the  owner  the  full  value  of 
(and)  every  animal  killed,  and  all  damagiee 
to  each  and  every  animal  wounded  by  the 
engine  or  cars  of  such  railway,  or  in  any 
other  manner  whatever  in  operating  such' 
railway,  irrespective  of  the  fact  as  to  whether 
such  killing  or  wounding  wajs  caused  by  the 
negligence  of  such  railway  company  or  cor- 
poration, or  the  assignee  or  lessee  th»eof,  or 
not. 

"Sec  2.  In  case  such  railway  company  or 
corporation,  or  the  assignee  or  lessee  theireof, 
shall  fail  for  thirty  days  after  demand  made 
therefor  by  the  owner  of  such  animal,  or  his 
agent  or  attorney,  to  pay  such  owner,  or  his 
agent  or  attorney,  the  full  value  of  such  ani- 
mal if  killed,  or  damages  thereto  if  wound- 
ed, such  owner  may  sue  and  recover  from 
snch  railway  coAipany  or  corporation,  or  the 
assignee  or  lessee  thereof,  the  full  value  of 
such  animal  or  damages  thereto,  together 
with  a  reasonable  attorney's  fee  for  the  prose- 
cution of  the  suit,  and  all  costs  in  any  court 
of  competent  Jurisdiction  In  the  county-  in 
which  such  animal  was  killed  or  wounded. 

"Sec.  3.  The  demand  mentioned  in  section 
two  of  this  act  may  be  made  of  any  ticket 
agent  or  station  agent  of  such  railway  com- 
pany <xr  corporation,  or  the  assignee  or  lessee 
thereof. 

"Sec.  4.  In  all  actions  prosecuted  under  this 
act,  it  shall  be  the  duty  of  the  court,  if  tried 
by  the  court,  or  Jury  If  tried  by  a  Jury,  If 
the  judgment  or  verdict  be  for  the  plaintiff 
to  find  in  addition  to  th^r  general  findings 
for  plaintiff  the  amount  if  anything  allowed 
for  attorney's  fee  in  the  case. 

"Sec  5.  This  act  shall  not  apply  to  any 
railway  company  or  corporation,  or  the  as- 
signee or  lessee  thereof,  whose  road  is  in- 
closed with  a  good  and  lawful  fence,  to  pre- 
voit  such  animals  from  being  on  such  road." 

The  only  Question  involved  in  this  case  is, 
does  this  act  apply  to  receivers  who  are 
operating  a  railroad  in  the  state  of  Kansas 
under  the  orders  and  directions  of  a  court 
of  competent  Jurisdiction?  It  is  claimed  by 
counsel  for  the  plaintiff  in  error  that  this 
act  does  not  apply  to  receivers  operating  a 
railway  under  an  appointment  by  a  court 
of  competent  Jurisdiction.  The  language  is 
specific,  and  nothing  Is  left  to  ambiguity  or 
uncertainty.  The  statute,  in  terms,  makes 
"every  railway  company  or  corporation  in 
this  state  and  every  assignee  or  lessee  of 
such  company  or  corporation"  liable,  but 
does  not  extend  the  statute  to  receivers  or  In- 
dividuals, unless  such  individual  should  be 
an  assignee  or  lessee  of  a  railway  company 
or  coriJoratlon.  However  much  force  there 
may  be  in  the  argument  of  counsel,  the  su- 
preme court  of  Kansas  has  fully  decided  this 
question.  In  a  decision  made  on  the  6th  day 
of  July,  the  present  year,  in  the  case  of 
Rouse  V.  Harry  (Kan.)  40  Pac.  1007,  In 
construing  a  statute  of  this  state  using  the 
same  language  in  relation  to  the  liability  of 


a  railway  company  for  negligence  of  its  em- 
pioygs,  and  the  liability  of  a  receiver  under 
the  statute;  and,  for  the  purpose  of  this  opin- 
ion, it  is  only  necessary  to  give  the  reason 
of  the  supreme  court  in  the  case  of  Rouse 
v.  Harry,  which,  we  think,  is  decisive  of 
this  case.  Mr.  Justice  Allen,  delivering  the 
opinion  of  the  court,  says:  "We  now  pro- 
ceed to  consider  the  most  important  question 
presented  by  the  record  in  this  case,  namely, 
whether  paragraph  1251  of  the  General  Stat- 
utes of  1889  applies  as  well  to  receivers 
operating  railroads  as  to  railroad  companies. 
The  section  reads:  "Every  railroad  company 
organiased  or  doing  business  In  the  state  shall 
be  liable  for  all  damages  done  to  any  em- 
ploy6  of  such  comi)any,  in  consequence  of 
any  negligence  of  Its  agents,  or  by  any  mis- 
management of  its  engineers,  or  other  em- 
ployes, to  any  person  sustaining  such  dam- 
age.' The  trial  court  charged  the  jury  that 
this  section  did  apply  in  this  case.  It  is  con- 
tended with  great  earnestness,  on  behalf  of 
the  plaintiff  In  error,  that  this  section  of  the 
statute  does  not,  la  terms,  apply  to  receivers; 
that  It  gives  a  cause  of  action  where  none 
existed  at  common  law;  that  It  cannot  be  ex- 
tended to  embrace  parties  not  included  with- 
in Its  terms;  that  receivers  are  not  railroad 
companies,  but  officers  of  the  court,  and  can- 
not be  held  liable  for  injuries  received  by 
one  employs  through  the  negligence  of  an- 
other. Tlie  argument  In  support  of  this  con- 
tention by  the  learned  counsel  for  plaintiff 
In  error  is  clear  and  forcible,  and  presents  in 
all  its  strength,  as  It  appears  to  us,  that  side 
of  the  question,  and  his  position  Is  sustained 
by  decisions  of  the  supreme  court  of  Georgia 
and  Texas  under  very  similar  statutes.  It 
is  contended  that  to  include  receivers  is  to 
interpolate,  by  judicial  legislation,  that  which 
the  legislature  has  omitted  from  the  stat- 
ute. Many  authorities  are  cited  denying  to 
the  court  any  such  power.  It  is  also  urgod 
that  this  court,  in  the  case  of  Beeson  v. 
Busenbark,  44  Kan.  670,  25  Pac.  48,  has  prac- 
tically decided  this  question  In  accordance 
with  that  view.  That  was  an  action  against 
Beeson  &  Sheldon,  who  were  contractors  en- 
gaged in  the  construction  of  a  railroad.  They 
used  engines  and  cars  for  the  transportation 
of  materials,  and  otlier  purposes  connected 
with  the  construction  of  the  road,  and  the 
plaintiff  in  that  case  was  injured  while  em- 
ployed in  cleaning  the  ash  box  of  an  engine. 
The  defendants  were  not  a  corporation,  but 
a  Ann  composed  of  private  persons,  and  were 
not  engaged  in  the  operation  of  a  railroad  as 
common  carriei-s,  and  it  was  held  that  they 
did  not  fall  within  the  statute.  We  are  en- 
tirely satisfied  of  the  correctness  of  the  deci- 
sion in  that  case.  The  distinction  between 
contractors  employed  In  the  construction  of 
a  railroad,  or  of  some  portion  of  a  road,  and 
a  railroad  company  operating  under  a  char- 
ter from  the  state,  as  common  carriers  of 
freight  and  passengers,  is  broad  and  well 
marked.     The  position  of  a  receiver,  how- 
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«Ter,  is.  In  many  respects,  anomalous.  He 
Is  not  In  any  Just  sense  tbe  owner  of  the 
property,  nor  Is  he  personally  Interested,  ex- 
<!ept  in  tbe  compensation  he  receives  for  his 
services.  On  the  one  hand,  he  represents 
the  court  by  which  he  was  appointed,  and 
the  property  In  his  charge  Is,  In  some  sense, 
at  least,  in  the  custody  of  tbe  law.  On  the 
other  hand,  he  represents  the  Interest  of  the 
corporatI<Mi  and  also  of  Its  creditors.  The 
business  which  he  carries  <m  Is  public,  so 
far  as  railways  are  highways  open  to  the 
public;  it  Is  private,  so  far  as  the  profits 
derlve<l  from  It  are  concerned.  It  is  some- 
what anomalous  for  courts,  through  the  in- 
strumentality of  receivers,  to  conduct  pri- 
vate business  for  profit;  yet  the  public  ex- 
igencies and  necessities  for  the  continued 
operation  of  the  great  public  thoroughfares 
of  the  country,  no  matter  what  the  conflict- 
ing rights  and  interests  of  stockholders  and 
creditors  may  be,  have  been  regarded  as  of 
such  force  as  to  require  the  continued  opera- 
tion of  railroads,  through  the  instrumentality 
of  receivers,  while  the  rights  of  parties  liti- 
gant are  being  adjusted  through  the  medium 
•of  the  coiu:ts.  There  is  no  transfer  of  In- 
terest from  the  corporation  to  the  receiver, 
but  only  a  transfer  of  management  The 
business  is  carried  on,  so  fiir  as  owners  and 
creditors  are  concerned,  for  the  purpose  of 
securing  a  profit.  This  profit  goes  into  the 
hands  of  the  receivers,  to  be  applied  in  ac- 
cordance with  the  principles  of  law,  and  paid 
to  the  parties  Justly  entitled  to  It.  The  sur- 
plus, if  any,  over  operating  expenses,  goes 
exactly  where  it  would  go  if  the  business 
of  the  company  was  honestly  conducted  by 
its  ofiicers.  There  is  still  the  same  neces- 
sity for  a  multitude  of  employes  to  keep  its 
properties  in  repair  and  working  order,  to 
operate  Its  train  service,  to  collect  and  dis- 
burse its  revenues,  to  keep  its  accounts,  and 
to  protect  its  Interests.  Receivers  must.  In 
the  first  Instance,  always  assume  control  and 
generalship  over  the  army  of  workers  they 
find  in  the  employ  of  the  company.  While 
they  have  the  power  to  employ  and  dls- 
•charge,  the  general  rule  Is  that  the  force 
they  find  already  organized  is  retained  and 
used,  except  where  found  Incompetent  and 
inefficient  The  receiver  becomes,  in  effect, 
the  general  manager,  charged  with  the  general 
supervision  of  the  Interests  of  the  company, 
not  tlirough  election  by  the  stockholders  or 
board  of  directors,  but  by  appointment  of  the 
-court  He  stands  charged  with  the  perform- 
ance, ^en,  of  the  corporate  functions  of  the 
railroad  company.  He  causes  trains  to  be 
run,  and  freight  and  passengers,  malls  and 
express  matter,  to  be  transported,  for  hire. 
He  collects  all  the  revenues  derived  from  the 
service.  From  them  he  pays  all  the  em- 
ployes for  their  services,  and  discharges  all 
other  operating  expenses.  In  substance, 
then,  tbe  business  of  a  railroad  corporation 
in  the  hands  of  a  receiver  moves  on  as 
though  under  the  direction  of  a  general  man- 


ager, to  accomplish  the  same  public  purposes, 
to  perform  the  same  services  for  its  patrons, 
to  obtain  for  its  bondholders  and  stockhold- 
ers tbe  same  revenues,  as  before.  Tbe  re- 
ceiver, when  acting  in  pursuance  of  and  in 
obedience  to  the  orders  of  the  court  incurs 
no  personal  liability,  and  has  no  personal  In- 
terest In  the  profits  or  losses  of  the  busi- 
ness. The  substance,  then,  of  the  whole 
matter,  is  that  the  railroad  corporation  is 
neither  dead  nor  dormant.  It  is.  In  fact 
alive,  active,  and  performing  its  proper  func- 
tions, as  much  as  before.  Its  properties  are 
in  existence,  and  utilized  for  the  same  pur- 
poses as  ever.  Does,  then,  the  mere  shadow 
of  a  receivership  operate  to  completely  trans- 
form the  relations  its  employes  sustain  to 
each  other  and  to  the  assets  of  the  company? 
For  the  life  and  body  of  a  corporation  are  its 
franchises,  its  business,  and  Its  property.  It 
Is  not  a  sentient  being,  and  has  no  tangible 
or  personal  existence.  Suit  against  a  re- 
ceiver is.  In  form,  against  an  Individual;  but 
in  substance  it  is  against  the  corporate  prop- 
erty In  bis  cliarge.  It  U,  in  all  essential 
particulars,  in  substance,  against  the  cori>o- 
ratlon  itself.  We  think  this  Is  the  view  best 
sustained  by  the  authorities,  and  most  in 
consonance  with  reason  and  sound  principles. 
'It  is  not  tbe  words  of  the  law,  but  tbe  in- 
ternal sense  of  It  that  makes  the  law;  and 
our  law,  like  all  others,  consists  of  two  parts, 
viz.  of  body  and  soul.  The  letter  of  the  law 
is  tbe  body  of  tbe  law,  and  tbe  sense  and 
reason  of  the  law  are  the  soul  of  the  law. 
Quia  ratio  legis  est  anlma  legls.'  Intoxi- 
cating Liquor  Cases,  25  Kan.  703,  citing 
Byston  v.  Studd,  2  Plow.  465.  The  case  of 
Trust  Ca  T.  Thomason.  25  Kan.  1.  was  an 
action  against  the  trust  company,  by  an  em- 
ploy6,  to  recover  damages  under  the  same 
section  of  the  statute  now  under  considera- 
tion; and,  although  the  question  as  to  tbe 
applicability  of  the  statute  to  the  case  of  a 
trustee  operating  the  road  Is  not  much  dis- 
cussed In  the  opinion,  tbe  principle  on  which 
a  liability  was  sustained  In  that  casie  Is  very 
similar  to  that  under  consideration  in  this. 
The  Union  Trust  Company  was  not  a  rail- 
way company,  and  therefore  not  within  the 
letter  of  the  statute;  but  it  was  operating 
a  railroad,  and  the  liability,  which  could 
arise  only  by  force  of  the  statute,  was  main- 
tained in  that  case.  In  tbe  case  of  Horos- 
by  T.  Eddy.  5  C.  0.  A.  560.  56  Fed.  461.  the 
identical  question  now  before  us  was  passed 
on  by  tbe  United  States  circuit  court  of  ap- 
peals for  the  Eighth  ch^uit  The  statute 
was  held  to  apply,  notwithstanding  the  Geor- 
gia and  Texas  cases,  which  are  cited  in  the 
opinion.  The  case  of  Trust  Co.  v.  Thomason 
was  regarded  as,  in  effect,  a  construction  of 
tbe  statute  in  favor  of  the  liability  of  a  re- 
ceiver. This  decision  was  on  a  demurrer  to 
tbe  petition.  The  case  was  afterwards  tried, 
and  a  verdict  and  Judgment  rendered  against 
the  receivers  for  515,000,  tbe  case  again 
taken  to  tbe  court  of  appeals  (Rouse  v.  Hchhs- 
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by,  14  C.  0.  A.  377,  67  Fed.  219),  and  the 
judgment  affirmed.  Jadge  Caldwell,  In  de- 
IWering  the  opinion,  says:  'An  elaborate  brief 

Is  filed  by  the  plaintiffs  In  error  in  support 
ot  the  contention  that  the  section  of  the 
Kansas  statute  referred  to  does  not  apply 
to  receivers  operating  a  railroad,  and  that, 
as  to  them,  the  fellow-serrant  rule  as  to  the 
-common  law  still  obtains.  This  question 
was  carefully  considered  when  the  case  was 
first  here.  We  are  entirely  satisfied  with  the 
result  then  .reached.'  Although  the  con- 
struction placed  on  the  statute  of  this  state 
by  the  federal  court  Is  not  binding  on  us, 
the  views  of  a  court  of  such  high  character 
are  entitled  to  most  respectful  consideration. 
The  Iowa  statute,  ■which,  in  terms,  applies 
not  only  to  the  corporation,  but  to  lessees 
and  other  persons  owning  or  operating  rail- 
roads, was  held  by  the  supreme  court  of  that 
state,  in  the  case  of  Sloan  v.  Ballway  Co., 
62  Iowa,  728.  16  N.  W.  331.  to  Include  re- 
eelvers.  In  the  case  of  Railway  Co.  v.  Cox, 
12  Sup.  Ct  905,  the  supreme  court  of  the 
United  States  held  that,  as  the  statutes  of 
Louisiana  authorized  an  action  against  the 
receivers  of  a  railway  company  for  wrong- 
fully causing  the  death  of  a*  brakeman,  an 
action  might  be  maintained  In  Texas  against 
the  receivers  for  acts  done  in  Louisiana,  not- 
withstanding the  decision  of  the  supreme 
court  of  Texas  in  the  case  of  Turner  v. 
Cross,  18  S.  W.  578.  For  other  cases  bear- 
ing more  or  less  directly  on  this  question, 
see  Little  v.  Dusenberry,  46  N.  J.  Law,  614; 
Farrell  v.  Trust  Co.,  77  Mo.  477;  Klein  v. 
Jewett,  26  N.  J.  Bq.  476;  Murphy  v.  Hol- 
brook,  20  Ohio  St.  137."  The  Judgment  of 
the  district  court  is  affirmed.  All  of  the 
Judges  concurring. 

a  Kan.  App.  374) 

ATCHISON,  T.  &  8.  F.  R.  CO.  v.  O'MBLIA. 
{Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.     Sept  6,  1805.) 
CoKTiiiBAsoB — Absence  of  WiTtrESs  —  CkiNiLiCT- 

]NO  EVIDBSOK— QdESTION   FOB  JuBT 
—ISlVHt  TO  FaSSEKOEKS. 

1.  When  a  party  in  good  faith  complieB  with 
the  provisions  of  paragraph  4412,  Gen.  St.  1889, 
and  has  used  due  diligence  to  procure  the' testi- 
mony of  an  absent  witness  whose  evidence  is 
material,  a  continnance  should  ordinarily  be 
granted;  bat  the  matter  of  continuance  on  ac- 
connt  of  the  absence  of  a  witness  whose  testi- 
mony is  material  is  within  the  sound  discretion 
of  the  trial  court,  and  a  reversal  of  a  judgment 
will  not  t>e  granted  for  a  refusal  to  continue  on 
acconnt  of  ue  absence  of  a  witness  unless  there 
has  been  a  clear  abuse  of  discretion.  We  can- 
not say  that  there  has  been  such  abtise  of  dis- 
cretion in  the  denial  of  the  motion  for  a  con- 
tinuance in  this  case  as  wiU  call  for  a  reversal 
of  the  judgment. 

2.  When  there  la  some  evidence  on  eadk 
material  fact  tending  to  prove  the  claim  of  plain- 
tiff for  damages,  and  wnere  there  is  great  con- 
flict in  the  evidence,  the  trial  judge  should  sub- 
mit the  facts  to  the  jury  for  their  verdict,  un- 
der proper  instructions. 

3.  The  canse  of  action  in  this  case  and  the 
cause  of  action  in  the  case  of  Railroad  Co.  v. 
Hughes  (decided  by  the  snpreme  court  on  July 


6, 1895)  40  Pac.  919,  both  originated  at  the  same 
time,  and  both  out  of  the  same  failtu^  of  the 
train  on  which  the  parties  were  passengers  to 
stop  at  its  station  at  Peterton.  Each  party 
leaped  from  the  moving  train.  Hughes  was  IlIII- 
ed,  and  suit  was  brought  by  his  widow  for  the 
recovery  of  damages  for  wrongfully  and  negU> 
gently  causing  bis  death.  O'Melia  was  injured, 
but  survived.  The  cases  were  both  tried  in  tiie 
same  court,  before  the  same  judge,  one  on  the 
13th  day  of  November  and  the  other  on  the  l4th 
of  November.  .The  same  instructions  were  giv- 
en in  both  cases  in  relation  to  the  queBti<m  of 
negligence.  Hnghes  recovered  judgment  for  over 
$2,000,  and  the  case  was  decided  by  the  supreme 
court  O'Melia  recovered  less  than  S2,000,  and 
this  case  was  duly  certified  down  by  the  supreme 
court  to  the  appellate  court  for  its  dedsiim. 
The  construction  put  npon  the  instruction  of  the 
trial  court  by  the  supreme  court  followed. 
(Syllabus  by  the  Court) 

ESror  from  district  cour^  Osage  cotmty; 
William  Thomson,  Judge. 

Action  by  James  O'Melia  against  the  At- 
chison, Topeka  &  Santa  F6  RaUroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

This  was  an  action  to  recover  damages  for 
personal  Injury  alleged  to  have  been  sus- 
tained by  James  O'Melia,  while  a  passenger 
on  one  of  the  Atchison,  Topeka  &  Santa  F6 
passenger  trains,  while  being  conveyed  from 
Scranton,  Kan.,  to  Peterton,  on  the  20th  day 
of  March,  1890,  at  about  2  o'clock  a.  m. 

April  5,  1890,  plaintiff  filed  his  petition  In 
the  office  of  the  clerk  of  the  district  court 
of  Osage  county,  Kan.,  to  which  petition  the 
defendant  'nterposed  a  demurrer,  and  at 
the  November  term,  1890,  the  demurrer  was 
sustained,  and  the  plaintiff  was  given  leave 
to  file  an  amended  petition.  Plaintiff,  for 
his  amended  petition,  alleges  the  following 
facts  as  his  cause  of  action:  "(1)  The  Atchi- 
son, 'fopeka  &  Santa  F6  Railway  Company 
Is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Kansas.  That  the  plain- 
tiff is  sixty  years  of  age;  a  coal  miner  and 
laborer  by  occupation.  Had  always  enjoyed 
the  best  of  health,  and  was  well  and  stout, 
and  had  been  all  his  life  until  he  received 
the  Injuries  complained  of  in  bis  petition. 
That  he  could  always  do  a  good  day's  work 
before  he  received  the  injuries  complained 
of.  That  he  had  been  engaged  as  a  coal 
miner  for  several  years  in  the  coal  mines  in 
Usage  county,  Kansas,  and  he  was  so  en- 
gaged at  the  time  he  received  the  Injuries. 
He  further  says:  That  he  was  In  the  town 
of  Scranton,  Usage  county,  Kansas,  on  the 
19th  day  of  March,  1890,  and  he,  with  others, 
desired  to  go  by  rail  from  Scranton  to  Peter- 
ton, and  that  on  said  day  he  purchased  one 
first-class  passenger  ticket  of  defendant's 
ticket  agpnt  at  Scranton,  Kansas,  and  on  the 
morning  of  the  20th  of  March,  1890,  at  one 
o'clock  a.  m.,  he  boarded  the  defendant's 
regular  west-bound  passenger  train  west- 
ward to  the  town  of  Peterton,  arriving  at 
Peterton  at  about  two  o'clock  a,  m.  That  at 
the  time  when  the  trata  arrived  at  the  8ta»- 
tlon  In  Peterton  there  was  no  light  In  the 
ticket  office,  nor  elsewhere  about  the  station. 
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That  the  plaintiff  was  in  company  with  sey- 
eral  others,  who  also  had  tickets  from  Scran- 
ton  to  Peterton  on  the  same  train.  That 
the  conductor  took  up  ticket  of  plaintiff,  as 
well  as  tickets  of  his  companions  who  were 
with  him  on  the  train.  When  the  train 
came  near  the  station  of  Peterton,  the  same 
being  a  regular  station  on  defendant's  line 
of  road,  the  conductor  -  in  charge  of  said 
train  gave  said  plaintiff,  James  O'Mella,  and 
his  companions  who  were  with  him,  to  un- 
derstand and  be  informed  that  said  train 
woud  not  stop  still  at  the  station,  or  else- 
where in  Peterton,  but  would  slacken  its 
speed,  so  that  plaintiff  could  safely  alight 
from  and  leave  said  train  at  the  said  sta- 
tion of  Peterton;  this,  being  a  train  adver- 
tised and  scheduled  to  stop  at  said  station, 
and  accustomed  so  to  stop.  That  the  con- 
ductor came  to  the  plaintiff,  and  requested 
him  and  commanded  him  to  be  quick,  as  he, 
the  plaintiff,  must  get  off;  and  requested 
and  made  the  plaintiff  hurry,  and  invited, 
requested,  and  commanded  him  to  get  off. 
That  the  train  was  not  stopped  at  the  sta- 
tion of  Peterton.  That  the  train  was  slowed 
up,  and  Just  as  the  plaintiff  was  in  the  act 
of  leaving  the  train  the  conductor  gave  the 
signal  with  his  lantern,-  and  the  speed  of 
the  train  was  greatly  increased,  and  the 
plaintiff,  as  he  left  the  train,  was  thrown 
down  and  hurt.  That  at  the  time  of  the 
plaintiff's  leaving  the  train,  before  the  sud- 
den start  was  given  it,  the  speed  of  the  train 
was  not  apparently  or  obviously  unsafe  to 
the  plaintiff;  and,  the  plaintiff  at  the  time 
believing  from  the  assurances,  invitations, 
and  commands  of  the  conductor  that  the 
same  was  safe  for  him  to  alight,  in  com- 
pliance with  the  order,  command,  solicita- 
tion, and  request  of  said  conductor,  this 
plaintiff  and  all  his  said  companions  did 
leave  said  train  at  Peterton,  as  commanded 
and  instructed  so  to  do  by  said  conductor, 
who  was  in  charge  of  said  train  as  afore- 
paid.  'And  this  plaintiff  says  that  he  had 
liad  little  or  no  experience  in  traveling  on 
railroad  cars,  and  had  had  no  experience 
whatsoever  in  alighting  from  a  moving 
train,  and,  in  consequence  of  said  want  of 
knowledge  and  experience  on  his  part,  he 
depended  and  relied  wholly  on  the  command 
and  dli-ection  to  him  by  the  conductor  to  get 
off  of  said  train,  and  at  the  time  he  did  leave 
and  get  off  of  said  train  said  conductor  then 
and  there  assured  him  that  he  could  do  it  in 
perfect  safety;  that  said  statements  were 
made  to  said  plaintiff  by  said  conductor,  and 
were  made  to  his  companions.  In  his  pres- 
ence and  hearing.  And  this  plaintiff  further 
says  that  his  eyesight  and  hearing  is  and 
was  somewhat  impaired  on  account  of  age, 
which  was  also  known  at  that  time  to  said 
conductor,  and  that  said  plaintiff  says  that 
the  said  conductor  well  knew  that  the  plain- 
tiff and  his  companions  were  desirous  to  and 
intending  to  get  off  said  train  at  the  station 
of  Petei-ton,  and  were  alighting  from  and 


getting  off  said  train;  that  said  train  was 
running  at  an  unsafe  and  dangerous  rate 
of  speed  for  passengers,  and  especially  of 
the  age  of  this  plaintiff,  to  alight  and  get 
safely  off  said  train,  when  plaintiff  and  his 
companions  were  alighting  and  did  alight 
from  said  train,  but  the  speed  of  said  train 
was  unknown  to  said  plaintiff,  but  was  well 
known  to  said  conductor;  that  said  plaintiff 
and  his  companions  got  off  said  train  on 
the  depot  platform  at  the  station  of  Peterton 
at  two  o'clock  a.  m.  on  the  20tb  day  of  Feb- 
ruary, law,  and  it  was  very  dark  at  that 
time  in  the  depot  at  Peterton,  and  also  on 
the  platform  of  said  depot;  tliat  said  plain- 
tiff was  commanded  and  solicited  to  get  off 
said  train  at  the  time  he  did  by  the  conduct- 
or in  charge  of  said  train,  and  that  in  get- 
ting off  said  train  this  plaintiff  used  due 
care  and  diligence  in  ail  respects,  but,  on  the 
contrary,  the  defendant  was  grossly  negli- 
gent In  not  stopping  its  train  at  the  plat- 
form, or  elsewhere,  in  Peterton,  and  in  not 
having  any  lights  lit  in  the  depot  or  else- 
where, or  on  said  platform,  and  was  further 
negligent  by  said  conductor  commanding, 
soliciting,  and.  requesting  this  plaintiff  to 
get  off  said  train  wlien  the  same  was  In 
motion,  and  that  said  defendant  company 
was  further  grossly  negligent  by  reason  of 
said  conductor  telling  this  plaintiff  that  the 
plaintiff  could  alight  from  said  moving  train 
in  safety,  which  statement  so  made  by  said 
conductor  was  believed  by  this  plaintiff,  and 
relied  on  and  acted  on  by  him;  that  when 
said  plaintiff  alighted  on  said  platform  he 
was  thrown  down  on  said  platform,  and  was 
permanently  injured  in  his  arm,  legs,  and 
spine,  and  head;  that  he  has  suffered  great 
bodily  Injury,  and  has  suffered  great  pain, 
and  that  said  injuries  are  permanent.  In- 
curable, and  lasting,  to  tlie  plaintiff's  dam- 
age in  the  sum  of  $10,000,  and  prays  dam- 
ages for  that  sum."  To  this  amended  peti- 
tion the  defendant  railroad  company  filed  its 
answer  in  the  following  words:  "Comes  now 
the  defendant  in  the  above-entitled  cause 
and  for  answer  to  plaintiff's  amended  peti- 
tion tiled  in  said  cause  says  that  It  denies 
each  apd  every,  all  and  singular,  the  allega- 
tions in  said  amended  petition  contained." 

Upon  these  issues  the  parties  proceeded  to 
the  trial  of  said  cause  before  a  jury,  and  dur- 
ing the  trial  there  were  several  objections 
and  exceptiiHis  taken  to  the  ruling  of  the 
court  in  the  admission  of  testimony  and  In 
the  refusing  to  permit  certain  other  testimony 
to  be  given.  After  the  evidence  bad  all  been 
concluded,  and  at  4:30  p.  m.,  the  defendant 
asked  that  the  case  be  continued  imtll  the 
next  morning  at  8:30  a.  m.,  and  filed  its  ntti- 
davlt  showing  that  it  was  taken  by  surprise 
by  the  absence  of  William  W.  Hopkins,  a 
competent  witness  for  the  defendant,  and  to 
enable  the  defendant  to  procure  the  personal 
presence  and  attendance  of  said  Hopkins  as  a 
witness  for  defendant;  and  in  support  of  said 
motion  defendant  filed  an  afDdavlt  in  which 
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it  set  out  that  the  witness  Hopkins  resided  at 
Osage  City,  in  Osage  county,  and  about  eight 
miles  distant  trom  wliere  the  court  was  being 
held;  that  the  defendant  bad  only  learned  the 
day  previous  that  the  said  Hopkins  would  l)e 
a  material  witness  on  the  trial  of  said  cause, 
and  that  as  soon  as  it  was  learned  that  Hop- 
Idns  would  be  a  material  witness  the  attorney 
representing  the  defendant  railroad  company 
filed  its  preecipe  and  caused  a  subpoena  to  be 
issued  for  said  witness,  and  placed  in  the 
hands  of  the  sheriff  to  be  served;  that  the  at- 
torney representing  the  defendant  on  the 
next  day  saw  the  sheriff,  and  was  Informed 
.  that  the  subpoena  had  been  served,  and  was 
also  Informed  by  persons  who  were  acquaint- 
ed with  the  witness  Hopkins  that  they  had 
seen  Hopkins  in  the  town  of  Lyndon,  the 
county  seat  of  Osage  county,  during  the  day 
on  which  the  case  was  being  heard,  but  when 
the  time  came  to  call  the  said  Hopkins  he  was 
not  to  be  found,  and  not  until  after  the  evi- 
dence was  closed  did  the  counsel  for  the  rail- 
road company  discover  that  Hopkins  was  not 
present  in  town  In  obedience  to  the  subpoena; 
that  Hopkins  was  In  town,  and  had  been  there 
on  business;  that  the  service  of  the  subpoena 
had  been  by  leaving  a  copy  at  his  residence 
at  Osage  city  after  Hopkins  had  departed 
from  his  home,  and  Hopkins  knew  nothing  of 
the  fact  that  he  bad  been  served  as  a  witness 
until  he  returned  home,  In  the  evening  after 
the  trial  was  over.  The  affidavit  sets  forth 
such  state  of  facts  that  shows  that  Hopkins' 
testimony  would  have  been  material  on  the 
trial  of  the  cause,  but  the  court  overruled  the 
motion  to  continue  the  case  until  the  next 
morning,  to  enable  coimsd  to  procure  the 
presence  of  the  said  witness,  and  required 
counsel  to  proceed  with  the  argument  of  said 
case,  commencing  at  7  o'clock  in  the  evening 
and  completing  the  argument  during  the 
night.  To  the  action  of  the  court  In  refusing 
to  continue  the  case  until  the  next  morning, 
attorney  for  the  raikoad  company  duly  ex- 
cepted. After  the  testimony  was  closed,  and 
the  court  bad  denied  the  motion  of  tbe  rail- 
road company  to  continue,  the  court  proceed- 
ed to  Instruct  the  jury.  In  writing,  on  the  law 
In  relation  to  said  case,  stating  to  the  jury 
generally  the  issues  presented  to  them  for 
trial,  on  whom  rests  the  burden  of  proof,  giv- 
ing to  the  jury,  also,  the  definition  of  the 
phrases  "ordinary  care,"  "slight  negligence," 
and  "gross  negligence."  The  third  paragraph 
of  tbe  Instructions  of  tbe  court  to  the  Jury 
is  as  follows:  "The  court  instructs  the  jury 
that,  while  a  person  is  bound  to  use  reasona- 
ble care  to  avoid  an  Injury,  yet  he  Is  not  held 
to  tbe  highest  degree  of  care  and  prudence  of 
which  the  human  mind  is  capable;  and  to 
authorize  a  recovery  for  an  Injury  he  need  not 
be  wholly  free  from  negligence,  provided  bis 
negligence  is  slight,  and  the  other  party  be 
guilty  of  gross  negligence  in  comparison 
tberewiUi,  as  defined  in  this  Instruction."  (4) 
"The  court  further  instructs  the  jury  that  If 
.  they  believe  from  the  evidence  that  the  plain- 


tiff was  exercising  ordinary  care  and  pru- 
dence at  the  time  in  question,  and  was  guilty 
of  only  slight  negligence  which  contributed  to 
the  injury,  and  that  the  conductor  of  the 
train,  being  a  servant  of  the  defendant,  was 
wanting  in  the  care  and  prudence  which  a 
veiy  careless  man  would  ordinarily  exercise 
under  the  same  circumstances,  then  the  de- 
fendant was  guilty  of  gi-oss  negligence;  and 
If  the  Jury  further  believe  from  the  evidence 
that  such  gross  negligence  was  the  cause  of 
the  injury  In  question,  as  charged  In  the  pe- 
tition, and  that  the  negligence  of  the  plaintiff 
was  but  slight  when  compared  with  the  neg- 
ligence oj  the  defendant,  then  they  should  find 
for  the  plaintiff."  (5)  "You  are  Instructed 
that  in  determining  the  question  of  negligence 
In  this  case  you  should  take  into  consideration 
the  situation  and  conduct  of  both  parties  at 
the  time  of  the  alleged  injury,  as  disclosed 
by  the  evidence,  and  If  you  believe  from  the 
evidence  that  the  injury  complained  of  was 
caused  by  tbe  negligence  of  defendant's 
servants,  as  charged  in  the  petition,  and  with- 
out any  greater  want  of  care  and  prudence 
on  the  part  of  the  plaintiff  than  was  reasona- 
bly to  be  expected  from  a  person  of  ordinary 
care  and  prudence  in  tbe  situation  in  mrhlch 
he  found  himsdf  placed,  then  tbe  plaintiff  is 
entitled  to  recover."  (7)  "You  are  instructed 
that,  In  determining  tbe  question  of  negli- 
gence in  this  case,  you  should  take  Into  con- 
sideration tbe  conduct  of  both  parties  at  the 
time  of  tbe  alleged  Injury,  as  disclosed  by  the 
evidence,  and  if  you  believe  that  the  injury 
complained  of  was  caused  by  tbe  negligence 
of  the  defendant's  servants)  as  charged  in  the 
petition,  and  without  any  greater  want  of 
care  and  prudence  on  the  part  of  the  plaintiff 
than  reasonably  to  be  expected  from  a  person 
of  ordinary  care  and  prudence  in  the  situation 
in  which  he  found  himself  placed,  then  the 
plaintiff  was  entitled  to  recover."  (8)  "The 
court  instructs  the  jury  that  though  they  be- 
lieve from  the  evidence  that  the  defendant 
was  guilty  of  negligence  upon  the  occasion 
In  question,  and  that  negligence  contributed 
to  the  injury  complained  of,  yet  If  the  jury 
further  believes  from  the  evidence  that  the 
plaintiff  was  also  guilty  of  an  equal  or  nearly 
equal  degree  of  negligence,  directly  contribut- 
ing to  tbe  injury,  and  without  which  It  could 
not  have  occurred,  then  the  jury  should  find 
for  the  defendant."  (0)  "In  this  case.  If  you 
believe  from  the  evidence  that  the  plaintiff 
and  tbe  agents  and  servants  of  the  railway 
company  were  guilty  of  gross  negligence,  con- 
tributing to  the  Injury  conplained  of  In  this 
action,  then  you  should  find  in  favor  of  the 
defendant"  The  defendant  requested  tbe 
court  to  give  the  following  instructions  to 
tbe  Jury:  "I  charge  you  that  If  the  plaintiff 
was  guilty  of  any  want  of  ordinary  care  and 
diligence,  however  slight,  which  contributed 
directly  to  produce  the  Injury  of  which  be 
complains,  then  he  cannot  recover  In  this  case, 
and  your  verdict  should  be  for  tbe  defendant." 
The  court  refused  to  give  this  Instruction, 
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and  the  defendant  duly  excepted.    After  the 
ease  had  been  argued  the  Jury  returned  Into 
court  with  their  verdict  In  favor  of  the  plain- 
tiff for  $650,  and  made  the  following  special 
findings:    "Q.  1.  Is  it  not  a  fact  that  on  the 
morning  of  the  20th  of  March,  1890,  the  Atch- 
ison, Topelu  &  Santa  F6  Railroad  passenger 
train  on  which  plaintiff  was  being  carried, 
and  which  said  plaintiff  had  boarded  at  Scran- 
ton,  in  Osage  county,  Kansas,  did  come  To  a 
full  stop  at  Peterton  station  on  said  road,  in 
said  county?    A.   No.     Q.  2.  Was  not  said 
plaintiff  at  Mrs.  Gibson's,  in  Scranton,  a  place 
where  intoxicating  liquors  were  kept,  for  some 
hours  before  he  boarded  the  passenger  train 
of   defendant   at    Scranton?     A.  No.     Q.   3. 
Was  not  Alex  O'Mella,  James  Hughes,  grand- 
son of  plaintiff,  John  Hughes,  and  plaintiff  all 
at  Mrs.  Gibson's  place  in  Scranton  for  some 
hours  before  they  boarded  the  train  of  defend- 
ant at  Scranton  for  the  purpose  of  going  to 
Peterton?    A.  No.    Q.  4.  If  yon  find  that  the 
defendant  or  the  employee  of  defendant  com- 
pany were  negligent,  and  that  the  Injury  of 
the  plaintiff  was  caused  by  the  negligence  of 
defendant  or  its  employes,  please  state  what 
sudi  acts  of  negllg^ice  were.    A.  (1)  Neglect 
to  stop  the  train;  (2)  neglect  to  attend  pas- 
sengers who  arrive  at  their  destination  in  the 
dark  hours,  and  light  the  same  until  their  em- 
barkation is  safely  consummated.    Q.  5.  State 
in  what  the  negligence  of  the  defendant  or 
defendant's  employes  consisted,  if  you  find 
that  the  injury  of  plaintiff  was  caused  by  fault 
of  defendant  or  defendant's   employes.     A. 
(1)  Neglect  to  stop  the  train;   (2)  neglect  on 
part  of  the  defendant  to  attend  plaintiff  with 
light  bi  his  departure  from  the  train.     Q.  6. 
Were  the  mental  faculties  of  plaintiff  free 
from  the  Influence  and  effect  of  alcoholic  liq- 
uors at  the  time  he  was  injured  at  Peterton 
on  the  morning  of  March  20,  1890?     A.  Xes. 
Q.  7.  Was  not  plaintiff  under  the  Influence  of 
Intoxicating  liquors  at  the  time  of  hia  injuries 
at  Peterton  on  the  morning  of  March  20, 
1890?    A.  The  testimony  does  not  establish 
the  fact  of  said  Influence.     No."     Defendant 
filed  motion  for  new  trial,  setting  forth  11  of 
the  statutory  grounds  for  new  trial.     The 
motion  was  overmled,  and  Judgment  render- 
ed, according  to  the  verdict  of  the  Jury,  for 
$650.    The  railroad  company  makes  a  case 
for  the  supreme  court,  and  brings  the  case 
here  for  review,  and  alleges  various  errcH:8  on 
the  part  of  the  court 

A.  A.  Hurd,  George  R.  Peck,  Robert  Dun- 
lap,  W.  liittlefleld,  and  O.  J.  Woods,  for  plain- 
tiff in  error.  Henry  B.  Hughbanks,  Joseph 
G.  Waters,  and  Fi^nk  A.  Hay,  for  defendant 
In  error. 

JOHNSON.  P.  3.  (after  stating  the  facts). 
The  first  error  complained  of  was  the  over- 
ruling of  the  motion  of  the  railroad  company 
tor  a  continuance  of  the  case  from  4 -.30  p. 
m.  until  the  convening  of  the  court  the  next 
morning,  to  oiable  the  defendant  below  to 


procure  the  evidence  of  W.  W.  Hopkins,  who 
resided  in  the  county,  within  eight  miles  ot 
where  the  court  was  b^ng  held.  The  affida- 
vit of  the  attorney  for  the  railroad  company 
seta  out  fully  all  the  facts  In  relation  to  the 
efforts  made  to  procure  the  presence  of  the 
witness  and  the  materiality  of  his  testimony, 
and  that  he  would  be  able  to  procure  the  at- 
tendance of  the  witness  at  the  convening  of 
the  court  the  next  morning.  Where  a  party 
In  good  faith  complies  with  the  requirements 
of  paragraph  4412,  Gen.  St  1889,  and  has 
used  due  diligence  to  procure  the  testimony 
of  an  absent  witness  whose  evidence  is  ma- 
terial, a  continuance  should  ordinarily  be 
granted;  but  the  matter  of  continuance  en 
account  of  the  absence  of  a  witness  whose 
testimony  Is  material  is  within  the  sound 
discretion  of  the  trial  court  and  a  re- 
versal of  a  Judgment  will  not  be  granted 
for  the  refusal  to  continue  on  account  of  the 
absence  of  witnesses  unless  there  has  been 
a  clear  abuse  of  such  discretion.  We  cannot 
say  that  there  has  been  such  abuse  of  dis- 
cretion In  the  denial  of  the  motion  for  a  con- 
tinuance in  this  case  as  will  call  for  a  re- 
versal of  the  case.  This  motion,  coming  as 
It  did  near  the  usual  hour  for  adjournment  of 
the  court  for  the  day,  and  the  party  only  de- 
siring until  the  convening  of  the  court  next 
morning,  ought  to  have  api>ealed  strongly 
to  the  court  in  granting  the  short  time  asked 
to  secure  witness. 

The  second  error  complained  of  In  the  brief 
of  counsel  for  the  plaintiff  in  error  is  that  the 
Judgment  was  rendered  for  O'Melia  when, 
under  the  evidence  and  the  law,  the  verdict 
and  Judgment  should  have  been  for  the  rail- 
road company.  We  have  examined  the  evi- 
dence in  this  case  very  carefully,  and  are 
unable  to  say  as  a  matter  of  law,  under  all 
the  evidence,  that  the  court  should  have  di- 
rected the  Jury  to  return  a  verdict  in  favor 
of  the  railroad  company.  There  is  great  con- 
flict in  the  evidence,  which  It  is  unnecessary 
for  us  to  point  out  or  discuss  in  this  opinion, 
but  It  was  a  question  of  fact  as  to  whether 
the  railroad  company  was  liable  for  the  In- 
jury sustained  by  O'Mella.  There  was  some 
evidence  on  each  material  fact  tending  to 
prove  the  plaintiff's  claim  for  damages,  and 
it  was  the  duty  of  the  trial  Judge  to  submit 
the  facta  to  the  Jury  under  iM'oper  instruc- 
tions. 

The  third  error  complained  of  by  the  plain- 
tiff in  error  Is  in  the  instructions  given  by 
the  court  to  the  Jury.  The  charge  of  the 
court  is  quite  full,  and  contains  19  separate 
paragraphs.  The  particular  instructions 
claimed  to  be  erroneous  are  found  in  the  third, 
fourth,  eighth,  and  thirteenth  paragraphs.  It 
is  Insisted  by  counsel  that  these  Instmctions 
lay  down  the  doctrine  of  comparative  negli- 
gence, and  ignore  entirely  the  rule  of  con- 
tributory negligence.  The  writer  of  this 
opinion  is  disposed  to  agree  with  couns^  of 
the  plaintiff  in  error,  and  Is  of  the  opinion 
that  these  Instructions  are  on  the  border  line 
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of  comparatlTe  negligence,  and  that  they 
seem  to  Ignore  the  rule  of  contributory  negli- 
gence. The  doctrine  of  comparative  negli- 
gence has  been  repudiated  by  the  supreme 
court  of  this  state.  Railroad  Co.  v.  Feavey, 
29  Kan.  180;  Howard  v.  Railway  Co.,  41 
Kan.  408,  21  Pac.  267;  Railway  Co.  v.  Mo^n, 
31  Kan.  77,  1  Pac.  298.  Beach,  In  his  worlc 
on  Contributory  Negligence  (section  26), 
says:  "The  doctrine  of  comparative  negli- 
gence, being  so  entirely  at  variance  with  the 
accepted  rule  of  law  concerning  contributory 
negligence,  has'  very  naturally  provoked 
>  much  sharp  criticism,  and  the  courts  of  other 
states  repudiate  It  with  emphasis."  In  the 
case  of  O'Keefe  v.  Railway  Co.,  32  Iowa. 
467,  Cole,  J.,  delivering  the  opinion  of  the 
court,  says:  "The  well-established  law  of 
tliis  state  is  that  In  an  action  to  recover  dam- 
ages for  the  negligent  act  of  the  defendant 
the  plaintiff  will  not  be  entitled  to  recover  if 
his  own  negligence  contributed  directly  to 
the  Injury.  In  other  words,  this  court  recog- 
nizes and  applies  the  doctrine  of  contribu- 
tory negligenC'3,  and  not  the  doctrine  of  com- 
patatire  negligence.  The  latter  doctrine  ob- 
tains only  in  Illincrfs  and  Georgia,  while  the 
former  cbtainsintheotherstates."  Inthe  case 
of  Railway  Co.  v.  Jones,  ^5  U.  S.  442,  Justice 
Swayne,  delivering  the  opinion  of  the  court, 
says:  "One  who  by  his  own  negligence  lias 
brought  the  Injury  upon  himself  cannot  re- 
cover damages  fcH-  It  Such  is  the  rule  o^  the 
civil  and  common  law.  The  plaintiff  In  such 
cases  is  entitled  to  no  relief;  but  where  the 
defendant  has  been  guilty  of  negligence  also 
In  the  same  connection  the  result  depends 
upon  the  facts.  The  question  in  such  case  Is 
(1)  whether  the  damage  was  occasioned  en- 
tirely by  the  negligence  or  Improper  conduct 
of  the  defendant;  or  (2)  whether  the  plaintiff 
himself  BO  far  contributed  to  the  misfortune, 
by  his  own  negligence  or  want  of  ordinary 
care  and  caution,  that  but  for  such  negli- 
gence or  want  of  care  and  caution  on  his  part 
the  misfortune  would  not  have  happened." 
We  are  met  in  this  case  with  the  approval 
of  these  Instructions  by  the  supreme  court 
in  the  case  of  Railway  Co.  v.  Hughes  (decided 
by  the  supreme  conrt  of  Kansas  on  July  6, 
1895)  40  Pac.  919.  The  cause  of  action  in 
both  of  these  cases  originated  at  the  same 
time,  and  each  happened  on  account  of  the 
failure  of  the  railroad  company  to  stop  its 
train  at  the  station  of  Peterton,  and  each  of 
the  parties  leaped  from  the  moving  train. 
Hnghes  was  killed,  and  suit  was  brought  by 
his  widow  to  recover  damages  on  account 
of  the  wrongful  and  negligent  act  causing  his 
deatlL  O'Melia  was  injured  and  survived, 
and  brought  this  action  for  the  injuries  sus- 
tained. Both  cases  were  tried  in  the  same 
court,  before  the  same  Judge.  This  case  was 
trl<>d  on  the  13th  day  of  November,  1890, 
and  the  Hnghes  Case  on  the  14th  day  of 
November,  and  the  same  instructions  were 
given  in  each  case,  so  far  as  they  related 
to  the  question  of  negligence.    Hughes  re- 


ceived over  $2,000  damages,  and  his  case  was 
retained  in  the  supreme  court.  In  the  case 
of  O'Melia  tlie  Judgment  was  for  less  than 
$2,000,  and  was  duly  certified  by  the  supreme 
court  down  to  this  court  for  Its  decision, 
and  we  feel  bound  to  adopt  the  construction 
put  upon  the  charge  of  the  conrt  by  the 
supreme  court  Johnston,  J.,  delivering  the 
opinion  of  the  court,  says:  "It  is  next  in-> 
Bisted  that  the  coiut  erred  in  its  InatructlonB 
to  the  Jury  by  requiring  the  application  of 
the  rule  of  comparative  negligence.  In  Its 
instruction  In  regard  to  gross  negligence, 
and  In  other  respects  In  the  giving  and  re- 
fusing of  instructions.  The  court  in  its 
charge'  stated  the  rules  which  govern 
where  there  is  mutiial  or  concurring  negli- 
gence. It  also  recognized  different  degrees . 
of  negligence,  and,  in  doing  so,  to  some 
extent  seemed  to  place  the  gross  negligence 
of  the  company  against  the  slight  negligence 
of  the  deceased.  Evidently,  the  trial  court 
had  in  mind  some  of  the  decisions  of  this 
court  where  it  is  held  that  a  slight  Inatten- 
tion to  duty.  wUch  is  not  the  proximate 
cause  of  the  injury,  does  not  bar  a  recovery 
for  injury  resulting  from  the  negligence  of 
another.  Although  some  of  the  language 
employed  was  objectionable.  It  is  clear  tliat 
the  court  did  not  indorse  the  doctrine  of  com- 
parative negligence,  nor  give  the  Jury  to  un- 
derstand that  if  Hughes  was  guilty  of  or- 
dinary negligence  contributing  to  his  death, 
there  might  be  a  recovery,  because  the  com- 
pany was  guilty  of  greater  negligence.  The 
passenger  is  required  to  exercise  ordinary 
care,  and  his  failure  to  exercise  the  highest 
or  extraordinary  care  will  not  preclude  a 
recovery  tar  an  injury  caused  by  the  gross 
or  ordinary  negligence  of  the  railroad  com- 
pany. It  Is  conceded  that  extraordinary 
care  Is  not  required  of  a  plaintiff  who 
brings  an  action  of  negligence,  and  that 
slight  negligence  on  his  part  will  not  defeat 
a  recovery.  In  the  case  of  Railway  C!o.  v. 
Peavey,  29  Kan.  180,  cited  by  plaintiff  in 
error.  It  is  said  that:  *It  Is  settled  In  this 
state  that  a  party  may  recover  for  Injuries 
done  to  him  or  his  property  caused  by  the  neg- 
ligence of  another,  even  If  his  negligence  is 
slight'  While  this  view  was  adopted,  and 
degrees  of  negligence  were  recognized,  at  the 
same  time  the  court  plainly  instructed  the 
Jury,  and  kept  It  before  them  throughout  the 
charge,  that  if  Hughes  failed  to  exercise  or- 
dinary care  and  prudence  in  Jumping  .from 
or  leaving  the  train,  there  could  l>e  no  recov- 
ery for  his  death.  Taking  all  the  Instruc- 
tions together,  we  think  the  Jury  was  not  mis- 
led by  the  language  of  the  court  which  Is 
complained  of,  and  that  under  the  decisions, 
it  cannot  be  held  that  prejudicial  error  was 
committed  In  charging  the  Juty  as  to  the  care 
required  of  the  company  and  of  the  deceased. 
Railway  Co.  v.  Rollins,  5  Kan.  107;  Sawyer 
V.  Saner,  10  Kan.  466;  Railway  Co.  v. 
Pointer,  14  Kan.  37;  Railway  Co.  v.  Young, 
19  Kan.  488;  Hallway  Co.  v.  Richardson,  25 
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Kan.  391;  Railway  Co.  v.  Peavey,  29  Kan. 
170;  Railway  Co.  v.  Henry,  36  Kan.  505,  14 
Pac.  1.  The  testimony  which  was  intro- 
duced warranted  the  court  in  stating  the  rule 
of  gross  negligence  to  the  jury,  and,  af ta-  an 
examination  of  the  entire  charge,  we  are  sat- 
isfied that  the  remaining  objections  to  the 
rulings  upon  the  instructions  given  and  re- 
fused are  not  substantial,  nor  can  «rror  be 
predicated  on  them." 

Plaintiff  in  error  insists  that,  under  the 
special  findings  of  facts  of  the  Jury,  it  ap- 
pears tliat  there  was  no  negligence  on  the 
part  of  the  railroad  company  and  its  em- 
ployes in  charge  of  the  train.  Substantially 
the  same  findings  of  facts  were  made  in  the 
Hughes  Case,  Just  referred  to,  and  the  su- 
preme court  sustained  the  Judgment  of  the 
district  court  over  these  objections.  The 
court,  in  relation  to  the  special  findings,  says: 
"Some  objectlous  are  made  to  the  answer 
given  by  the  jury  to  the  special  question 
submitted,  but  we  find  nothing  substantial 
in  them."  We  think  there  was  testimony  to 
sustain  the  findings  that  were  made,  and  we 
can  see  no  such  Inconsistency  in  the  findings 
as  will  justify  a  reversal.  The  Judgment  of 
the  district  court  is  affirmed.  All  the  Judges 
concurring. 

(4  Aril.  326) 

TERRITORY  v.  BLBVINS. 
(Supreme  Court  of  Arizona.     April  30,  1893.) 
BKANDiito  Animals  of  Another — Indictment — 

SUFPICIKNCY. 

An  indictment  under  Pen.  Code,  par.  969, 
mniciDK  ii  unlawful  for  any  person  to  marie  with 
his  brand  any  animal  belouKing  to  another,  with 
intent  to  convert  the  same  to  his  own  use, 
which  fails  to  allege  defendant's  intent  to  con- 
vert the  animal,  is  demurrable. 

Appeal  from  district  court,  Oila  county; 
before  Justice  Owen  T.  Rouse. 

Henry  Bievius  was  convicted  of  placing 
his  brand  on  the  calf  of  another,  and  appeals. 
Reversed. 

Klbbey  &  Israel,  for  appellant.  E.  J.  Ed- 
wards, for  appellee. 

BETHUNE,  J.  On  the  28th  day  of  Oc- 
tober, 18W,  defendant  and  appellant  was  ac- 
cused of  a  felony  under  an  indictment,  the 
charging  part  of  which  is  as  follows:  "Hen- 
i-y  Bievins  is  accused  by  the  grand  jury  of 
the  county  of  Gila,  territory  of  Arizona,  duly 
impaneled  and  sworn,  by  this  indictment, 
found*  this  28th  day  of  October,  1894,  of  the 
crime  of  felony,  committed  as  follows:  The 
said  Henry  Bievins,  on  or  about  the  Ist  day 
of  August,  1894,  and  before  the  finding  of 
this  indictment,  at  the  county  of  Gila,  ter- 
ritory of  Arizona,  did  willfully  and  unlaw- 
fully and  feloniously  ona  certain  red  and 
white  bull  calf,  an  animal  of  the  value  of 
five  dollars,  and  the  property  of  Nick  Egan, 
brand  with  a  certain  LL  brand,  such  LL 
brand  being  then  and  there  the  brand  of 
him,  the  said  Henry  Bievins,  and  not  the 
recorded  brand  of  him,  the  said  Nick  Egan, 


the  owner  of  said  bull  calf."  Defendant  de- 
murred to  this  indictment  on  the  grounds 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  crime  against  the  laws  of  the  terri- 
tory, and  that  it  does  not  comply  with  par- 
agraph 969  of  the  Revised  Statutes  of  the 
Penal  Code  of  Arizona,  and  it  is  therefore 
insufficient  ■  in  law.  Paragraph  969  of  the 
Penal  Code  of  this  territory,  tinder  which 
this  prosecution  was  brought,  is  as  follows: 
"Any  person  who  shall  brand  or  mark,  or 
cause  to  be  branded  or  marked,  with  his 
brand  or  any  other  brand  not  the  recorded 
brand  of  the  owner,  any  animal  being  the 
property  of  another,  or  who  shall  eflface, 
deface  or  obliterate  any  brand  or  mark  up- 
on any  animal  with  intent  to  feloniously  con- 
vert the  same  to  his  own  use  is  punishable 
in  the  territorial  prison  not  less  than  one 
year  nor  more  than  ten  years,  and  shall  also 
be  liable  to  the  owner  of  such  animal  for 
three  times  the  value  thereof:  and  in  no 
case  shall  the  payment  of  the  penalty  herein 
mentioned  entitle  the  person  so  branding, 
defacing  or  obliterating  a  brand  to  the  prop- 
erty in  the  animal  so  branded,  or  upon 
which  the  brand  was  effaced,  defaced  or  ob- 
literated; but  such  animal  shall  be  sur- 
rendered to  the  proper  owner."  The  de- 
murrer of  defendant  was  overruled,  and  he 
was  convicted,  and  appealed  to  this  court. 
The  demurrer  should  have  been  sustained, 
as  the  indictment  failed  to  state  one  of  the 
essential  elements  of  the  offense  to  punish 
which  section  9C9,  Pen.  Code,  was  enacted, 
to  wit,  the  Intention  of  defendant  to  con- 
vert the"  animal  branded  to  his  own  use. 
.Judgment  reversed  and  cause  remande<I, 
with  instructions  to  the  lower  court  to  sus- 
tain the  demnrrer  to  the  indictment 

BAKER,  C.  J.,  and  HAWKINS,  J.,  conctir. 

ao  Wash.  «11) 
STATE  T.  WHITE. 
(Supreme  Court  of  Washington.    Jan.  14, 1885.) 
Homicide— Misconduct  of  Court— Instboctionb. 

1.  The  court  sustained  an  objection  to  a 
question  put  to  a  witness  by  counsel  for  the  de- 
fense in  a  murder  trial,  withftut  waiting  for  the 
couusel  to  support  it;  and  thereupon  words 
passed  between  the  court  and  counsel,  resulting 
in  the  court  orderini;  counsel  to  b^  fiue<I,  and 
stand  committed  to  jail  till  the  fine  was  paid. 
ffdd  not  sufficient  ground  for  a  new  trial.  Per 
Hoyt  and  Scott,  JJ.,  dissenting- 

2.  Where  the  evidence  showed  that  one 
charged  with  murder  did  not  do  the  liilling,  but 
abetted  it,  it  was  not  error  to  charge  that,  if  the 
Iciiling  was  shown  to  have  been  the  act  of  de- 
fendant, then  such  iciiling  was  murder,  unless 
circumstances  were  shown  justifying  it,  without 
a  qualification  that  the  kind  of  murder  presumed 
from  the  mere  fact  of  homicide  with  a  deadly 
weapon  is  murder  in  the  second  degree.  Per 
Hoyt  and  Scott,  JJ.,  dissenting. 

Dissenting  opinion.  For  majority  opinion, 
see  39  Pac.  160. 

HOYT,  J.  (dissenting).  I  am  unable  to 
agree  with  the  conclusions  of  the  majority  of 
the  court,  as  stated  in  the  foregoing  opinion. 
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lliere  are  only  two  of  the  reasons  for  reversal 
that  I  thlnlc  of  suliicient  Importauce  to  require 
attenticxi.  One  of  these  is  the  action  of  the 
court  In  imposing  a  fine  nxxin  counsel  for  de- 
fendant during  the  progress  of  the  triaL  I 
agree  witb  what  is  said  by  the  majority  sb  to 
the  impropriety  of  the  proceeding.  There  is 
nothing  disclosed  by  the  irecord  sufficient  to 
Justify  the  court's  action  in  that  respect.  On 
the  contrary,  if  the  facts  stated  therein  were 
all  that  induced  such  action,  it  was  entirely 
unwarranted.  It  does  not  follow,  however, 
that  the  people  of  tlie  state  should  be  put  to 
the  extMuse  of  a  retrial  of  the  cause.  It  does 
not  sufficiently  appear  that  It  was  prejudicial 
to  the  defendant  to  warrant  a  reversal.  In 
my  opinion  such  action.  Instead  of  injuring 
the  cause  of  the  defendant  with  the  Jury, 
would  have  a  tendency  to  excite  their  sym- 
pathy In  his  belialf. 

The  other  alleged  error  as  to  which  I  desire 
to  say  a  word  is  the  one  founded  upon  in- 
struction No.  10.  In  my  opinion  this  instruc- 
tion stated  the  law.  An  instruction  similar 
to  this,  only  that  it  stated  that  the  presump- 
tion would  be  ttiat  it  was  murder  In  the  "sec- 
ond degree,"  was  sustained  by  this  court  in 
the  case  of  State  v.  Payne,  cited  In  the  fore- 
going opinion.  If  It  was  "murder  In  the  sec- 
ond degree"  it  was  "murder,"  and  the  instruc- 
tion stated  only  a  fact  deducible  from  our 
former  decision.  It  is  claimed,  however,  that 
the  Jury  might  have  assumed  that  the  facts 
stated  would  warrant  the  presumption  that 
murder  in  the  first  degree  tiad  been  commit- 
ted. If  the  instruction  stood  alone  it  might 
bave  been  so  construed,  but  taken  in  connec- 
tion with  the  other  instructions  it  could  not 
Such  other  instmctions  clearly  defined  mur- 
der in  the  first  degree,  and  such  definition, 
compared  with  what  was  said  in  the  instruc- 
tion under  consideration,  so  limited  and  quali- 
fied it  that  It  was  not  possible  that  the  jury 
could  have  be«i  misled  thereby.  An  instruc- 
tion Identical  with  this  one  was  sustained  by 
the  supreme  court  of  tlie  state  of  Missouri 
in  State  v.  Evans,  G5  Mo.  574,  and  I  am  con- 
tent to  follow  the  authority  of  that  learned 
court,  especially  when,  under  all  the  circum- 
stances, I  am  satisfied  the  defendant  could 
not  have  been  injured  by  the  instruction. 
The  evidence  Introduced  upon  the  trial  satis- 
fies me  that  no  other  verdict  could  have  been 
rightfully  rendered.  Such  being  the  fact,  the 
judgment  should  not  be  reversed  unless  It  ap- 
peared from  the  record  that  error  had  been 
committed  of  such  a  nature  as  to  have  proba- 
bly tended  to  the  Injury  of  the  defendant. 

SCOTT,  J.,  concurs. 


O*  Host.  ZU) 

FARWELL,  OZMUN,  KIRK  &  CO.  v.  CASH- 
MAN  et  al. 
(Supreme  Court  of  Montana.   July  22, 1895.) 
Fabtnbbsbip — Rbtirino  Mbhbbb— Notice. 
In  order  to  exempt  a  retiricg  member  of 
B  firm  from  liability  for  subsequent   dealings 


of  the  firm  with  those  who  dealt  with  it,  prior 
to  his  withdrawal,  with  knowledge  of  his  mem- 
bership, notice,  actual  or  constructive,  of  bis 
withdrawal  must  be  brought  home  to  such  per- 


Appeal  from  district  court.  Cascade  coonty; 
O.  H.  Benton,  Judge. 

Action  by  Farwell,  Ozmon,  Kirk  &  Gol 
against  J.  B.  Casbman  and  others.  There 
was  a  rerdlct  tot  defendants,  and  from  an 
order  granting  a  new  trial  defendant  Tal- 
bott  appeals.    Affirmed. 

M.  M.  Lyter,  for  appellant  Samuel  Ste- 
phenson, for  respondent 

PER  CURIAM.  ActlMi  for  goods  scrid  and 
delivered  by  plalntifF  to  defendants  between 
December  6,  1891,  and  January  12,  189Z 
The  defendant  Talbott  answered  for  himsdf 
alone,  denying  that  the  defendants  were  co- 
partners, and  denying  that  be  was  Indebted 
to  plaintiff  In  the  sum  alleged  or  at  aU. 
The  case  was  tried  to  a  Jury.  The  testimoay 
of  plaintiff  was  that  the  goods  had  been  s(4d 
and  delivered  to  defendants  In  December, 
1891,  and  January,  1802,  as  alleged;  that  the 
defendant  Talbott  was  a  member  of  tbe  firm 
of  J.  B.  Cashman  &  Co.,  and  formally  with- 
drew tberefrom  by  an  Instrument  In  writing, 
whereby  be  sold  his  Interest  to  Cashman, 
on  November  23,  1891;  that  tbe  plaintiff  sold 
the  goods  sued  for  to  the  firm  upon  the 
strength  of  the  fact  that  Talbott  was  a  mem- 
ber of  the  firm;  that  plaintiff  Iiad  bad  other 
previous  dealings  with  said  firm  while  de- 
fendant Talbott  was  a  member  thereof.  In 
September,  1881,  the  firm  of  J.  E.  Cashman 
&  Co.  notified  plaintiff  that  It  was  made  up 
of  J.  £.  Cashman,  O.  W.  Talbott,  and  S.  Al- 
len, and  stated  to  plaintiff  that  tbe  assets  of 
the  firm  amounted  to  over  510,000,  with  lia- 
bilities not  to  exceed  $1,000.  Plaintiff  never 
had  any  knowledge  of  any  kind  brought  to  it 
of  the  dissolution  of  tbe  firm  until  long  there- 
after. There  was  no  denial  by  the  defend- 
ant of  the  fact  that  he  had  not  notified  the 
plaintiff  of  tbe  dissolution  of  the  firm.  The 
court  instructed  the  jury.  In  part,  as  fol- 
lows: "Where  a  person  has  had  dealings  with 
a  firm  (former  dealings),  it  is  the  business  of 
fbe  party  who  retires  to  bring  notice  to  the 
parties  with  whom  he  has  dealt,  and  tn  such 
a  case  the  notice  must  be  brought  home  to 
the  dealer  directly,  or  it  must  appear  tliat 
facts  came  to  the  knowledge  of  the  dealer 
in  such  a  way  as  to  advise  him,  or  give  him 
reason  to  believe,  that  the  dissolution  had 
taken  place,  and  that  the  party  had  retired 
from  the  firm."  The  Jury  rendered  a  verdict 
for  the  defendants.  On  motion  of  plaintiff, 
tbe  court  granted  a  new  triaL  From  this  or- 
der the  defendant  Talbott  appeals. 

Tbe  district  court  granted  the  motion  for  a 
new  trial  upon  the  ground  that  there  was  no 
evidence  upon  the  part  of  the  defendants 
showing  that  the  notice  was  ever  brought 
home  to  tbe  plaintiff  in  this  case  of  the  fact 
of  tbe  dissolution  of  the  firm  of  J.  £.  C!ash- 
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man  &  Co.,  but,  on  the  contrary,  the  testi- 
mony showed  that  plaintiff  had  never  re- 
ceived any  notice  of  the  dissolution  thereof. 
There  Is  no  complaint  by  the  appellant  that 
the  law  as  to  notification  by  a  retiring  part- 
ner was  incorrectly  stated.  Our  examina- 
tion of  the  case  Is  therefore  limited  to  the 
sole  question  of  whether,  under  the  testi- 
mony, the  plaintiff  did  have  any  knowledge 
of  the  dissolution  of  the  firm,  and  of  Tal- 
bott's  withdrawal.  "We  can  come  to  no  con- 
clusion other  than  that  reached  by  the  dis- 
trict Judge,  namely,  that  It  positively  ap- 
pears that  they  did  not  have  any  such  linowl- 
eige.  The  ord^  of  the  district  court  is 
affirmed. 

(6  Cal.  Vnrep.  US) 

PEOPLE  V.  EVANS.     (Or.  1.) 

(Supreme  Court  of  California.     Aug.  '29,  1805.) 

HoHioiDS  —  Verdict  —  When  Distuhbed  —  fivi- 

DBNCB— Appeal^ — Objections  Waived 

— Hakmless  Ekkoh. 

1.  Where,  in  a  murder  case,  the  only  dis- 
pute is  as  to  the  identity  of  the  murderer,  and 
there  is  a  sharp  conflict  in  the  evldenre,  ttie  su- 
preme court  will  not  disturb  the  verdict  be- 
cause not  entirely  satisfactoir. 

2.  A  verdict  of  guilty  will  not  be  set  aside 
because  of  the  erroneous  admission  of  evidence 
which  is  not  injurious  to  defendant. 

3.  On  trial  for  the  murder  of  T.,  it  was  not 
error  to  admit  evidence  that,  some  time  l)cfore 
the  murder,  defendant,  referring  to  the  liilling 
of  a  certain  girl,  said  that  the  man  who  killed 
her  did  not  intend  to  kill  her;  that  he  was  very 
sorry  for  killing  the  girl;  that  tie  meant  to  kill 
T.,  and  he  would  have  him  yet  before  he  stop- 
ped. 

4.  Where  it  appears  deceased  was  shot,  and 
there  is  evidence  that  defendant,  when  arrested, 
said  he  conld  not  shoot  a  rifle,  or  had  not  shot 
a  gun  for  a  long  time,  it  is  proper  to  admit  evi- 
dence that  he  is  an  expert  with  the  rifle. 

5.  The  people  and  defendant  consented  that 
the  preliminary  evidence  as  to  the  admissibil- 
ity of  an  alleged  written  confession  by  defend- 
ant and  a  fellow  prisoner,  and  the  argument  on 
defendant's  objections,  should  be  heard  in  the 
absence  of  the  jury.  Hdd,  that  the  action  of 
the  court  in  proceeding  in  accordance  with  such 
arrangement  would  not  be  reviewed,  in  the  ab- 
sence of  objection  and  exception  in  the  trial 
court 

6.  Where  the  defense  is  alibi,  it  is  not  error 
to  allow  the  people,  in  rebuttal,  to  contradict 
the  witnesses  who  testified  to  the  alibi,  by  dis- 
proving the  collatei-al  facts  testified  to  by  them 
on  their  direct  examination  as  a  means  of  fix- 
ing the  time  when  they  saw  defendant  at  the 
place  distant  from  the  scene  of  the  crime. 

7.  It  is  not  error  to  permit  the  people  to  re- 
but the  circumstances  cejled  out  on  cross-exam- 
ination of  the  witnesses  to  an  alibi,  thougli  no 
foundation  is  laid  for  contradiction,  where  no 
objection  is  made  on  such  ground. 

In  bank.  Appeal  from  superior  court, 
Amador  county;  John  F.  Davis,  Judge. 

William  Evans,  convicted  of  murder,  ap- 
peals from  the  Judgment  and  from  an  order 
denying  a  new  trial.    Affirmed. 

F.  E.  Dunlap,  D.  B.  Spagnoli,  and  J.  G. 
Swinnerton,  for  appellant  Atty.  Gen.  Fitz- 
gerald, for  the  People. 

BEATTT,  C.  J.  The  defendant  was  con- 
Tlcted  of  murder,  and  appeals  from  the  Judg- 


ment and  an  order  denying  him  a  new  trial. 
It  was  clearly  proved  that  on  June  15,. 
1S»3,  Michael  Tovey,  a  messenger  for  Wells, 
Fargo  &  Co.,  while  seated  by  the  side  of 
the  driver  on  a  stage  going  from  lone  ta 
Jackson,  in  Amador  county,  was  shot  and 
killed  by  a  man  who  stood  behind  and  was 
partly  concealed  by  a  buckeye  tree  growing 
within  10  or  12  feet  of  the  roadside.  The- 
circumstances  leave  no  doubt  that  the  kill- 
ing was  premeditated,  and  that  the  crime- 
was  murder  of  the  first  degree;  the  only  dis- 
pute being  as  to  the  identity  of  the  .slayer. 
He  was  distinctiy  seen,  at  a  distance  of  not 
more  than  20  feet,  by  the  driver  of  the 
stage,  and  by  a  passenger  who  sat  behind 
the  driver  on  top  of  the  stage;  but  his  face 
was  blackened  with  charcoal,  and  the  lower 
part  of  It  concealed  by  the  foliage  of  the- 
tree  behind  which  he  stood,  and,  while  the 
stage  driver  testified  positively  that  the  de- 
fendant was  the  man,  the  passenger  was- 
equally  positive  that  he  was  not  To  cor- 
roborate the  driver,  the  prosecution  intro- 
duced evidence  of  remarks  in  the  nature  of 
threats  by  the  defendant  against  the  de- 
ceased, made  prior  to  the  killing;  evidence- 
that  the  defendant,  after  the  killing,  spoke 
of  it  with  apparent  pleasure;  evidence  of 
similarity  of  the  clothes  worn  by  the  de- 
fendant and  the  man  who  fired  the  fatal 
shot;  evidence  of  similarity  of  walk  (a  sort 
of  limp)  and  of  general  appearance;  and 
evidence  of  statements  and  admissions  by 
the  defendant  implying  his  guilt,  besides- 
other  circumstances  having  some  slight  tend- 
ency, perhaps,  to  connect  him  with  the  kill- 
ing. On  the  part  of  the  defense,  evidence 
waa  Introduced  to  explain  or  contradict  most 
of  the  evidence  for  the  people,  and,  in  addi- 
tion, there  was  very  strong  and  positive  tes- 
timony of  a  number  of  witnesses  to  the  effect 
that  at  the  time  of  the  killing  the  defendant 
was  at  a  farm  many  miles  distant  from  the 
scene.  As  to  the  alleged  statements  and  ad- 
missions of  the  defendant,  they  rested  upon 
the  uncorroborated  testimony  of  a  man  who 
was  confined  in  Jail  with  him,  and  there  was 
evidence  that  he  and  the  officers  in  charge 
had  conspired,  by  the  administration  of 
whisky  and  opium,  to  induce  the  defendant 
to  sign  a  written  confession  under  circum- 
stances BO  questionable  that  the  conrt  would 
not  admit  it  In  evidence.  In  rebuttal,  the 
people  offered  evidence  contradictory  of  the 
witnesses  who  had  been  called  to  prove  the 
alibi.  And  the  result  was  a  case  presenting 
a  sharp  conflict  of  evidence  on  every  mate- 
rial point,  except  the  mere  corpus  delicti,. 
which  was  fully  proved.  Under  these  cir- 
cumstances, we  cannot  assume  to  overrule 
the  verdict  of  the  Jurors,  who  saw  and  heard 
the  witnesses,  upon  the  ground  that  the 
proofs  do  not  seem  to  be  entirely  satisfactory 
to  us. 

During  the  trial  many  exceptions  were  re- 
served to  rulings  of  the  court  upon  objec- 
tions to  testimony,  but.  If  any  of  the  ruling» 
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complained  of  were  technically  erroneous, 
tbey  were  clearly  not  Injurious  to  the  de- 
fendant. The  stage  driver,  for  Instance, 
while  testifying  for  the  people,  was  asked 
the  question,  "Has  your  stage  ever  been 
robbed,  Mr.  RadcUffe?"  to  which  the  defend- 
ant interposed  the  usual  formal  and  general 
objection  that  It  was  Incompetent,  Irrelevant, 
and  immaterial.  The  objection  being  over- 
ruled, the  witness  answered,  "Yes,  Sir." 
This  is  all  that  the  bill  of  exceptions  shows 
In  regard  to  this  matter;  and,  while  It  does 
appear  that  the  evidence  was  irrelevant,  It 
Is  equally  apparent  that  it  was  of  no  con- 
sequence. 

Mrs.  McNeil,  a  witness  for  tbe  people,  was 
allowed  to  testify,  over  the  same  general 
objection  by  defendant,  that,  some  time 
previous  to  the  killing  of  Tovey,  the  defend- 
ant, referring  to  the  killing  of  the  Rudoeini 
girl,  bad  said  that  the  man  who  killed  her 
did  not  intend  to  kill  her;  that  he  was  very 
sorry  for  killing  the  girlr  that  he  meant  to 
kill  Tovey,  and  he  would  have  him  yet  be- 
fore be  stopped.  The  court  did  not  err  in 
overmllng  the  objection  to  this  testimony. 
If  true,  It  proved  a  claim  on  the  part  of  de- 
fendant to  an  intimate  knowledge  of  the 
feelings,  motives,  and  intentions  of  the  slay- 
er of  tbe  Kudoslni  girl,  and  might  Justify 
the  inference  that  he  was  himself  the  person 
who  liad  slain  her,  In  an  attempt  to  kill 
Tovey,  and  that  he  was  the  person  who  In- 
tended "to  have  him  before  he  stopped." 
In  short,  it  was  a  threat  which  indicated  a 
motive  for  the  commissfon  of  the  crime. 

When  the  defendant  was  arrested,  he  stat- 
ed—at least  It  was  testified  that  he  stated— 
that  he  could  not  shoot  a  rlfl^  or  that  he 
had  not  shot  a  gun  for  a  long  time.  It  was 
not  error  to  allow  proof  that  he  was  an  ex- 
pert with  the  rifle. 

When  the  people  offered  in  evidence  the 
written  confession  which  the  defendant  was 
alleged  to  hare  made,  and  the  admissions 
and  statements  testified  to  by  his  fellow 
prisoner,  the  people  and  the  defendant  both 
consented  that  the  preliminary  evidence  and 
the  argument  upon  the  defendant's  objec- 
tions to  the  offered  evidence  should  be  taken 
and  heard  in  the  absence  and  without  the 
bearing  of  the  jury.  It  Is  now  claimed  that 
the  order  and  action  of  the  court,  taken  in 
conformity  with  this  consent,  was  error,  and 
blgbly  injurious  to  the  defendant  It  is  not 
necessary  to  consider  whether  the  action  of 
the  court  In  this  matter  would  have  been 
proper  If  objected  to.  It  was  not  objected 
to  at  tbe  time,  there  was  no  exception  taken 
at  tbe  time,  and  there  is  nothing  to  review. 

It  was  not  error  to  allow  the  people  in  re- 
buttal to  contradict  tbe  witnesses  who  had 
testified  to  the  alibi  by  disproving  the  col- 
lateral facts  testified  to  by  them  on  their  di- 
rect examination  as  a  means  of  fixing  the 
time  when  they  saw  the  defendant  at  a 
place  distant  from  tbe  scene  of  the  homicide. 
These  circumstances  were  an  essential  part 


of  their  testimony,  and  highly  materlaL 
The  same  is  true  of  the  circumstances  called 
out  on  tbe  cross-examination.  As  to  some 
of  these  matteni,  it  may  be  true  that  no  snf- 
tlcient  foundation  was  laid  for  contradiction, 
but  no  objection  was  made  on  that  ground 
in  tlie  one  or  two  Instances  in  which  it 
should  have  been  sustained;  as,  for  Instance, 
In  the  testimony  of  Wenzelberger  In  contra- 
diction of  Lncas. 

The  Instruction  complained  of  (No.  5  given 
by  the  court)  is  free  from  error.  If  the  de- 
fendant desired  a  fuller  Instruction,  be 
should  have  requested  it 

There  are  other  exceptions  specified  in  tbe 
record,  but  the  foregoing  are  ail  that  were 
mentioned  or  referred  to  In  the  argnment, 
and  all  that  call  for  special  notice.  The 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  McFARLAND,  J.;  TEMPIrE, 
J,;  HARRISON,  J.;  GAROUTTB,  J.;  HHN- 
SHAW,  J.;   VAN  FLEET,  J. 


(m  Cal.  5G2> 
SAN  LUIS  OBISPO  COUNTY  v.  FARNUM 

et  al.  (No.  19,488.) 
(Supreme  Court  of  California.  Aug.  27,  1895.) 
Bond  of  CotrsTT  Auditor— Breach. 
Where  a  county  auditor's  bond  was  con- 
ditioned that  he  should  "well  and  faithfully  per- 
form all  offidal  duties  required  of  him  by  law," 
and  another  officer  paid  over  to  the  auditor  cer- 
tain moneys  collected  for  licenses,  which  the 
law  required  to  be  paid  directly  to  the  coun- 
ty treasurer,  the  sureties  on  said  bond  are  not 
liable  for  the  auditor's  default,  though  he  him- 
self is. 

CommlBSloners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Gregg,  Judge. 

Action  by  the  county  of  San  Luis  Obispo 
against  O.  A.  Famum  and  others  on  a  bond. 
Plaintiff  had  judgment,  and  defendants  ap- 
peal. Alllrmed  as  to  Famum,  and  reversed 
as  to  the  others. 

Graves  &  Graves  and  Wilcoxon  &  Bouldln, 
for  appellants.    F.  A.  Doim,  for  respondent. 

HAYNES,  O.  This  action  is  upon  the  offi- 
cial bond  of  O.  A.  Famum  as  county  auditor 
of  said  county.  The  other  defendants  are  R. 
E.  Jack  and  J.  P.  Andrews,  the  sureties  of 
Farnum  upon  said  bond.  Tbe  complaint  al- 
leges that  Famum,  as  such  audltot,  at  divers 
times  between  January  2,  1891,  and  January 
3,  1893,  received  from  the  license-tax  collector 
of  said  county  divers  sums  ot  money  collected 
few  license  taxes  due  said  county,  the  sum  of 
11,218.16  of  which  he,  said  Famum,  had  failed 
and  refused  to  pay  to  tbe  county;  alleged  the 
making  and  approval  of  the  bond;  and  attach- 
ed a  copy  of  the  bond  to  tbe  complaint.  The 
bond  is  in  the  statutory  form,  conditioned 
that  he  should  "well  and  faithfully  perform 
all  official  duties  now  required  of  him  by  law, 
and  shall  well  and  faithfully  execute  and 
perform  all  duties  of  such  otUce  of  auditor  of 
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San  Lula  Obiapo  county  required  by  any  law 
to  be  enacted,"  etc.  A  general  demurrer  was 
Interposed  by  the  defendants,  which  was  over- 
ruled, and  the  defendants  answered.  The 
cause  was  tried  by  the  court,  and  a  finding 
that  all  of  the  alleviations  of  the  complaint 
ware  true  (except  that  the  amount  was  re- 
duced to  $1,187.06)  was  filed,  and  judgment 
entered  against  all  the  defendants  therefor; 
and  from  this  judgment  all  appeal  upon  the 
judgment  roil. 

The  demurrer  should  have  been  sustained 
as  to  the  sureties,  and  the  judgment  must  be 
reversed  as  to  them,  because  no  cause  of  ac- 
tion is  stated  against  them,  nor  are  any  facts 
found  which  support  the  judgment.  A  cause 
of  action  is  stated  against  Famum,  independ- 
ently of  the  allegations  relating  to  the  bond, 
which  may  be  treated  as  surplusage.  That 
the  money  in  question,  having  been  collected 
by  the  tax  collector  for  licenses,  belonged  to 
the  county,  is  not  questioned;  but  that  it 
came  to  the  hands  of  defendant  Famum  as 
auditor  is  a  conclusion  of  law  wholly  unsup- 
ported by  the  facts  found.  There  is  no  pro- 
vision of  law  authorizing  the  auditor  to  re- 
ceive it,  nor  any  authorizing  the  tax  collector 
to  pay  over  such  moneys  to  him,  or  to  any 
one  except  the  county  treasurer.  Having  re- 
ceived the  mcmey,  it  was  Famum's  duty  to 
pay  It  over  to  the  treasurer;  but  such  duty 
did  not  arise  out  of  his  office,  nor  was  it  at 
all  different  from  the  duty  which  would  have 
rested  upon  him  to  pay  It  over  had  he  been  a 
plain  citizen,  not  holding  any  county  office. 
Famum  did  not  even  receive  the  money  colore 
officii,  for  under  no  circumstances  was  he  au- 
thorized or  required  by  law  to  receive  it.  The 
condition  of  the  bond  sued  upon  Is  not  that 
Famum  should  be  personally  honest,  or  pay 
his  personal  debts,  or  discharge  those  private 
duties  and  obligations  which  he  may  have  as- 
sumed; but  the  condition  is  that  he  "shall 
well  and  faithfully  perform  all  official  duties 
required  of  him  by  law."  The  "official  du- 
ties" here  specified  are  the  duties  required  by 
law  of  the  county  auditor,  and  none  other.  "A 
surety  cannot  be  held  beyond  the  express 
terms  of  his  contract  •  •  •"  Civ.  Code,  f 
2830.  In  the  conclusions  of  law  filed  by  the 
court  below  there  Is  copied  section  10  of  ar- 
ticle 11  of  the  constitution  of  this  state,  to  the 
effect  that  all  moneys  belonging  to  or  collect- 
ed for  the  use  of  the  county  coming  into  the 
hands  of  any  officer  thereof  shall  be  immedi- 
ately deposited  with  the  treasurer;  and  ap- 
parently the  court  concluded  that  because  it 
was  county  money,  and  because  Famum  was 
a  county  officer,  a  failure  to  pay  It  over  was 
a  breach  of  official  duty,  for  which  his  sure- 
ties were  liable.  But  the  constitutional  pro- 
vision only  relates  to  those  officers  who  rlght- 
"fully  or  officially  receive  money  for  the  coun- 
ty. Under  this  provision  of  the  constitution, 
as  well  as  uuder  the  provisions  of  the  Political" 
Code  relating  to  licenses,  it  was  the  official 
duty  of  the  tax  collector  to  pay  the  money 
over  to  the  treasurer,  and  bis  payment  of  It 


to  the  auditor  was  unauthorized,  and  a  breach 
of  ofliclal  duty  tot  which  he  and  his  sureties 
were  liable  on  his  bond;  but  the  sureties  of 
Famum  surely  never  contemplated  that  the 
tax  collector  would  pay  money  to  the  auditor 
in  violation  of  law,  and  never  undertook  to  be 
liable  therefor. 

The  case  of  Best  v.  Johnson,  78  Cal.  217,  20 
Pac.  415,  is  conclusive  of  the  question  here. 
We  may  properly  add,  however,  an  extract 
from  People  v.  Feunock,  60  N.  Y.  421,  426. 
That  was  a  suit  upon  the  bond  of  a  town  su- 
pervisor. The  supervisor  was  authorized  to 
receive  and  disburse  certain  of  the  town's 
money.  Certain  othw  funds  for  the  tempo- 
rary relief  of  the  poor,  for  which  there  was  a 
special  tax  levy,  were  required  to  be  paid  by 
the  tax  collector  to  another  officer.  In  this 
Instance,  however,  the  warrant  for  the  col- 
lection of  the  taxes  directed  the  tax  collector 
to  pay  it  to  the  supervisor,  and  that  was 
done;  and  the  action  upon  the  bond  was  for 
the  recovery  of  tljat  money,  the  supervisor 
having  failed  to  account  for  it  and  pay  It  over 
to  the  proper  officer.  The  condition  of  the 
bond  was  for  the  faithful  discharge  of  his 
official  duties  as  supervisor,  and  that  he  would 
account  for  and  pay  over  "all  moneys  belong- 
ing to  his  town  and  coming  into  his  bands  as 
such  supervisor."  The  court  said:  "The  con- 
dition of  the  iKMid  must  be  construed,  and  the 
liability  of  the  sureties  limited.  In  reference 
to  the  statutes  making  the  supervisor  a  cus- 
todian of  public  moneys.  The  statutes  make 
a  part  of  the  contract  of  the  surety.  When 
he  underto<^  that  bis  principal  should  ac- 
count for  and  pay  over  all  moneys  that  should 
come  to  'his  hands  as  supervisor,  the  intend- 
ment Is  that  such  moneys  as  should,  pursuant 
to  law,  be  received  by  him  In  his  official  ca- 
pacity, and  In  virtue  of  his  office,  were  referred 
to,  and  not  such  as  be  might  receive  by  color 
of  office,  or  because  he  was  supervisor,  but 
without  right,  and  of  which  some  other  ofli- 
clal was  the  legal  recipient-  and  disbursing 
agent,  having  the  right  to  receive  them  direct- 
ly from  the  collector.  The  principal  of  the 
appellant  was  an  Intruder  in  respect  to  the 
moneys  collected  for  the  support  of  the  poor 
and  of  roads  and  bridges,  and  acted,  in  taking 
them  ,Into  his  hands,  officiously,  and  not  offi- 
cially. Liabilities  of  sureties  are  strlctissiml 
juris,  and  cannot  be  extended  by  construction 
or  enlarged  by  the  acts  of  others."  There  Is 
nothing  In  San  Luis  Obisix)  Co.  v.  Pettlt  (Cal.) 
34  Pac.  1082,  cited  by  counsel  for  respondent, 
inconsistent  with  the  views  we  have  ex- 
pressed. The  judgment  should  be  reversed 
as  to  the  defendants  Jack  and  Andrews,  with 
directions  to  dismiss  the  action  as  to  them, 
and  as  to  defendant  Famum  the  judgment 
should  be  affirmed. 

We  concur:     VANCLIEF,  C;  BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  revers- 
ed as  to  the  defendants  Jack  and  Andrews, 
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'With  directions  to  dismiss  tbe  action  as  to 
tliem,  and  as  to  defendant  Farnum  the  judg- 
ment is  alilrmed. 


SAN  LUIS  OBISPO  COUNTT  T.  PARNUM 

et  al.     (No.  19,490.) 
(Snpreme  Court  of  California.     Ang.  27,  1895.) 

Department  2.  Appeal  from  superior  court, 
San  Luis  Obispo  county;  V.  A.  Gregg,  Judge. 

Action  by  the  county  of  San  Luis  Obispo 
against  C.  A.  Farnum  and  others  on  a  bond. 
Plaintiff  had  judgment,  and  defendants  appeal. 
Affirmed  as  to  Farnum,  and  reversed  as  to  the 
others. 

Grayee  &  Grarcs  and  Wilcoxon  &  Bouldin, 
for  appellants.     F.  A.  Dom,  for  respondent. 

PER  CURIAM.  This  is  an  action  upon  the 
official  bond  of  C.  A.  Farnum  as  county  auditor, 
the  other  defendants  being  his  sureties  on  said 
bond.  The  breach  alleged  is  the  failure  to  pay 
o%-er  to  the  county  treasurer  certain  moneys  said 
Farnum  received  from  the  tax  collector,  which 
said  last-named  officer  had  received  for  county 
licenses.  The  only  distinction  between  this  case 
and  No.  19,488  (Same  Plaintiff  v.  Farnum  [this 
day  decided]  41  Pac  445),  is  that  the  moneys 
were  received  in  a  subsequent  term  of  ot&CB 
of  said  Farnum  as  auditor,  for  which  the  bond 
in  suit  in  this  action  was  given.  The  same  find- 
ings and  judgment  were  made  and  entered  as  in 
the  former  case,  except  as  to  amount  and  names 
of  the  sureties,  and  it  is  submitted  on  the  same 
briefs.  Upon  the  authority  of  San  Luis  Obispo 
County  T.  Farnum  (this  day  filed)  41  Pac.  445, 
it  is  ordered  that  the  judgment  appealed  from 
lie  afiirmed  as  to  the  defendant  Farnum,  and  as 
to  all  the  other  defendants  it  be  reversed,  with 
directions  to  dismiss  the  action  as  to  them. 


(lOS  Cal.  667) 

SAN  LUIS  OBISPO  COUNTY  t.  FARNUM 

et  al.  (No.  19,491.) 
(Supreme  Court  of  California.  Aug.  27,  1895.) 
LiMiTATio:«8  —  Actions  for  Momet  Received  by 
Ofpicehs  without  Authority. 
Where  money  belonging  to  the  county  is 
received  by  the  county  auditor,  his  liability 
therefor  being  not  on  his  bond,  but  for  money 
had  and  received,  action  against  him  is  barred  in 
two  years,  under  Code  Civ.  Proc.  §  339,  subd.  1, 
prescribing  the  limitation  of  an  action  on  a  lia- 
bility not  founded  on  a  writing. 

Commissioners'  decision.  Departmrait  2. 
Appeal  from  snperlor  court,  San  Luis  Obispo 
county;  V.  A  Gregg,  Judge. 

Action  by  the  county  of  San  Lais  Obispo 
against  C.  A  Farnum  and  others.  Judgment 
for  plaintiff.    Defendants  appeal.    Reversed. 

Graves  &  Graves  and  Wilcoxon  &  BouIdln, 
for  ai^ellants.    F.  A  Dom,  for  respondent 

HATNES,  0.  This  is  an  action  upon  the 
bond  of  C.  A.  Farnum,  as  county  auditor  of 
the  county  of  San  Luis  Obispo,  to  recover 
tbe  sum  of  $896.10,  alleged  to  have  been  re- 
ceived by  him,  as  auditor,  from  tbe  license- 
tax  collector  of  said  county,  tbe  same  being 
moneys  collected  for  license  taxes  due  the 
county  from  various  individuals,  and  which 
Farnum  bad  failed  to  pay  over  to  tbe  county 
treasurer;  the  other  defenda'nts  and  appel- 
lants, B.  Jack  and  I.  Goldtree,  being  tbe  sure- 
ties apon  said  bond.    Tbe  complaint  alleges 


that  said  moneys  were  received  by  Farnum 
at  divers  times,  unknown  to  plaintiff,  between 
January  2,  1889,  and  January  3,  1S91,  which 
dates  cover  and  inclnde  the  entire  term  fta- 
wbich  said  bond  was  given.  This  action  was 
commenced  May  29,  1883.  Tbe  defendants 
demurred  to  the  complaint:  (1)  That  the 
facts  stated  do  not  constitute  a  cause  of  ac- 
tion; and  (2)  that  the  cause  of  action  stated 
Is  barred  by  the  provisions  of  section  337, 
and  subdivision  1  of  section  338,  and  subdi- 
vision 1  of  section  339,  of  tbe  Code  of  Civil 
Procedure.  Tbe  demurrer  was  overruled,  tbe 
defendants  answered,  denying  all  tbe  allega- 
tions of  the  complaint,  and  alleging  that  tbe 
cause  of  action  is  barred  by  tbe  provisions 
of  the  Code  above  mentioned.  Tbe  court 
found  for  tbe  plaintiff,  and  entered  Judgment 
against  all'  tbe  defendants  for  tbe  sum  of 
$739.80.  This  appeal  Is  by  all  the  defendants 
from  said  Judgment  upon  the  Judgment  roll. 
As  to  the  liability  of  appellants  Jack  and 
Goldtree  as  sureties  upon  the  bond  of  Far- 
num, as  auditor,  this  case  cannot  be  distin- 
guished from  tbe  case  of  San  Luis  Obispo 
CJounty  V.  Famum  (No.  19,488;'  this  day  filed) 
41  Pac.  445,  and  upon  the  authority  of  that 
case  this  Judgment  must  be  reversed  as  to 
the  sm'eties  upon  said  bond.  In  that  case  It 
was  held,  however,  that,  treating  the  allega- 
tions of  tbe  complaint  in  relation  to  tbe  b<M)d 
as  surplusage,  there  was,  nevertheless,  a  cause 
of  action  stated  against  Farnum;  and  that, 
though  he  did  not  receive  the  money  in  bis 
official  capacity  as  auditor.  It  was  money  be- 
longing to  the  county  which  be  had  no  right 
to  retain,  and  therefore  affirmed  the  Judgment 
as  to  blm.  In  that  case,  however,  there  was 
no  question  made  upon  the  statute  of  lim- 
itations, while  here  it  Is  directly  pleaded.  The 
court  below  could  not  have  found  the  sure- 
ties liable  imless  be  concluded  that  Farnum 
was  liable  upon  bis  bond,  and,  if  so,  the  lim- 
itation of  fotur  years  under  section  337,  Code 
Civ.  Proc,  applied.  But  tbe  mQney  having 
been  received  by  Farnum  without  authority 
of  law,  and  not  officially,  no  liability  upon  bis 
bond  was  created.  If  he  were  liable  npon  the 
bond,  his  sureties  must  have  been  liable  also. 
But  It  was  money  belonging  to  the  county 
which  be  had  no  right  to  receive,  but,  having 
received  It,  be  was  liable  personally  in  an 
action  for  money  bad  and  received,  and  that 
action  was  barred  in  two  years,  under  sub- 
division 1  of  section  339,  Id.  Assuming,  there- 
fore, that  tbe  money  was  received  on  the  last 
day  of  bis  term  of  office,  January  3,  1891, 
the  action  was  not  brought  within  two  years, 
and  the  demurrer  should  have  been  sustained 
upon  that  ground  as  well  as  upon  the  first 
The  Judgment  should,  therefore,  be  reversed 
as  to  all  the  defendants. 

We  concur:    VANCLIEF,  0.;  BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  Judgment  appeal- 
ed from  is  reversed. 
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80HWBRDTLB  ▼.  PLACER  COUNTY  «t  al. 

(No.  18,436.) 

<Sapremc  Court  of  California.    Aug.  27,  1895.) 

Dedication  ofHiohwat — Adtersb  Useb— A.B1.N- 

DONMEKT— Judicial  Notice. 

1.  Adverse  user  of  land  as  a  highway  by 
the  public  for  30  years  establishes  the  presump- 
tion of  a  dedication. 

2.  Where  the  public  have  acquired  an  ease- 
ment in  land  for  a  highway  by  adverse  user,  the 
taxation  and  payment  of  taxes  on  the  same  will 
not  constitute  an  abandonment 

3.  Placing  gates,  with  consent  of  a  member 
of  the  board  of  supervisors,  across  a  highway, 
and  maintaining  the  same  for  the  statutory  pe- 
riod of  limitations,  does  not  establish  an  aban- 
donment of  the  easement  by  the  public. 

4.  Judicial  notice  cannot  be  taken  that  title 
to  land  is  in  the  public. 

5.  Judicial  notice  is  taken  by  courts  of  the 
statutes  of  their  own  state  and  of  the  United 
States. 

Department  2.  Appeal  from  superior  court, 
Placer  county;  Matt  F.  Johnson,  Judge. 

Action  by  Dorothea,  Schweirdtle  against  the 
county  ct  Placer  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Isaac  Joseph  and  D.  E.  Alexander,  for  ap- 
pellant A.  K.  Robinson,  L.  L.  Chamberlain, 
and  F.  P.  Tuttle,  for  respondents. 

HENSHAW,  J.  Appeal  from  the  Judgment 
alone.  Action  to  quiet  title  to  a  strip  of  land, 
and  to  restrain  defendant  Gllnes  from  com- 
mitting threatened  acts  of  trespass  upon 
the  pi-operty. 

The  land  in  dispute  is  claimed  by  the  coun- 
ty as  a  public  highway,  and  Gllnes  is  one  of 
Its  road  overseers.  The  defendant  county 
pleaded  "that  for  more  than  twenty  years 
last  past  prior  to  the  filing  of  the  complaint 
that  certain  piece  of  road  •  »  •  imown 
as  the  'Dotan's  Bar  and  Carrolton  Road,'  as 
it  ran  through  and  across  the  lands  described 
in  plaintiff's  complaint,  was,  and  is  now,  a 
public  highway,  known,  recognized,  and 
treated  as  such  by  the  road  officers  of  Placer 
county,  and  duly  constituted  such  In  the  man- 
ner required  by  law."  Upon  this  somewhat 
vague  averment  ttial  was  had,  and  the  court 
found:  "That  the  plaintiff  Is  the  owner  In 
fee,  and  as  such  owner  was  in  the  posses- 
sion, of  said  real  property,  for  more  than  five 
<5)  years  continuously  prior  to  the  commence- 
ment of  this  suit  That  during  said  five  years 
prior  to  the  commencement  of  this  suit  state 
and  county  taxes  were  regujlarly  levied  upon 
all  of  said  real  property;  all  taxes  have  been 
paid  by  plaintiff  within  said  five  years;  and 
during  ail  of  said  time  said  real  property 
was  and  now  Is  Inclosed  by  substantial 
fences.  That  prior  to  the  erection  of  said 
fences  by  plaintiff  the  country  In  the  nelgb- 
borhood  of  said  real  property  was  an  open 
country,  and  that  persons  that  traveled  over 
it  could  travel  In  any  direction,  and  cattle 
could  roam  over  the  entire  country  at  will. 
That  across  said  proijerty  there  passes  a 
road  known  as  the  'Dotan's  Bar  and  Carrol- 


ton Road.'  That  from  the  year  1850  down 
to  about  the  year  1887  the  said  road  was  con- 
tinuously open,  and  notoriously  used  by  the 
public  in  general,  adversely  to  the  plaintiff, 
without  let  or  hindrance,  as  a  public  high- 
way for  all  purposes,  and  was  during  all  of 
said  times  entirely  open  and  unobstructed. 
That  in  the  year  1887  plaintiff  asked  permis- 
sion of  one  of  the  members  of  the  board  of 
supervisors  to  place  gates  across  the  road  at 
the  Inlet  and  outlet  of  the  same,  which  said 
permission  was  granted  by  said  member, 
without  authority  ot  the  board.  That  there- 
after, and  for  a  i>eriod  of  about  five  years, 
the  public  in  general  continued  to  use  said 
road  openly  and  notoriously,  and  without 
let  or  hindrance,  other  than  the  opening  and 
the  closing  of  said  gates.  That  the  said  road, 
from  about  the  year  1855  to  1887,  was  the 
common  traveled  road  In  going  from  Sacra- 
mento and  Folsom  to  Dotan's  Bar;  that  In 
the  early  days  stages  cariTing  the  United 
States  mall  constantly  tzavoled  said  road, 
and  at  intervals  durmg  said  time  the  road 
master  of  the  road  district  in  which  said  road 
Is  situated  performed  work  and  labor  upon 
the  same  where  the  same  crosses  the  prop- 
erty of  plaintiff.  That  plaintiff  and  bM' 
grantors,  for  a  polod  of  about  twenty  yea» 
prior  to  the  dosing  of  said  gates,  as  herein- 
after found,  were  In  possession  and  occu- 
pancy of  said  land,  and  had  full  knowledge 
of  the  use  of  said  road  by  the  public  as  a 
highway  for  all  purposes,  and  up  to  the  time 
of  the  said  closing  of  said  giites  offered  no 
let  or  hindrance  to  the  use  of  said  roiul  br 
the  public  as  a  highway,  and  in  no  way,  man- 
ner, or  shape,  or  form  objected  to  the  same." 
The  court  concluded  as  matter  of  law  that 
the  road  was  a  public  highway,  and  Judgment 
passed  accordingly.  The  answer  Is  obJectl<»- 
able  In  averring  as  a  conclusion  of  law  that 
the  land  In  controversy  is  a  public  highway. 
No  facts  are  pleaded,  and  it  cannot  be  de- 
termined whether  the  defense  rested  its  claim 
upon  dedication  and  acceptance,  or  upon 
rights  acquired  by  user  under  the  rules  of 
prescription. 

From  the  opinion  of  the  trial  Judge,  em- 
bodied in  the  brief  of  respondents,  it  appears 
that  he  based  his' decision  upon  the  facts 
that  the  land  until  after  the  year  1870  was 
part  of  the  public  domain,  and  had  been  con- 
tinuously used  as  a  highway  since  1850;  that 
in  1866  the  United  States  granted  rights  to 
lay  out  public  high  tvays  over  its  lands  (Rev. 
St  U.  S.  §  2477);  that  In  1870  the  legislature 
of  the  state,  by  an  act  especially  applicable 
to  Placer  county,  accepted  this  right  by  de- 
claring all  roads  in  that  county  which  had 
been  used  as  public  highways  for  two  yean 
or  more  before  the  passage  of  the  act  to  be 
public  highways  (St  1870,  p.  457);  that  this 
act  operating  with  the  statute  of  the  United 
States,  amounted  to  an  acceptance  of  the 
grant  or  offer  of  dedication  of  the  latter, 
and  established  the  status  of  the  land  In 
controversy,  then  public  land,  as  a  highway. 
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so  that  when  It  passed  into  private  owner- 
ship it  was  taken  subject  to  the  easement 

Under  the  facts  above  recited,  the  reason- 
ing and  conchislon  ot  the  court  are  perfectly 
sound.  McRose  v.  Bottyer,  81  Cal.  125,  22 
Pac.  393.  The  difficulty  of  adopting  them  is 
that  we  have  not  the  same  facts  before  us. 
They  are  not  set  forth  in  the  findings,  and 
the  opinion  of  the  learned  judge  forms  no 
part  of  the  record.  We  take  Judicial  notice 
of  the  statutes  above  adverted  to,  but  win- 
not  judicially  know,  and  the  findings  do  not 
disclose,  that  the  land  In  controversy  was  a 
part  of  the  public  domain  until  1S70.  It  Is, 
however,  found  that  the  public,  from  the  year 
1850  to  the  year  1887,  used  the  road  (^enly, 
notoriously,  and  continuously,  and  adversely 
to  plaintiff.  In  the  absence  of  any  statute^ 
the  common-law  mle  as  to  the  presmuptlon 
of  dedication  by  adv^^e  user  will  apply  in 
this  state.  Pol.  Code,  {  4468.  The  time  of 
user  at  common  law  was  not  a  fixed  period. 
Five  years,  six  years,  and  twenty  years,  de- 
pending on  the  varying  clrcumJstances,  have 
been,  severally  held  sufficient.  Elliott,  Roads 
&  8.  p.  124.  "A  dedication  may  be  made  by 
deed  or  other  overt  act,  or  may  be  presumed 
from  the  lapse  of  time  or  acquiescence  of  the 
party.  There  Is  no  precise  limit  of  time 
from  which  dedlcati<Mi  may  be  presumed.  In 
some  cases  it  has  been  decided  that  twenty 
years  were  necessary  to  raise  the  presump- 
tion of  dedication,  while  in  others  it  has  been 
held  that  a  much  shorter  period  was  suffi- 
cient." City  of  San  Pranclsco  v.  Scott,  4 
CaL  114.  The  language  of  Hope  v.  Bamett, 
78  Cal.  9,  20  Pac.  245,  cannot  be  construed 
as  conflicting  with  this  universally  accepted 
rule  of  the  common  law.  This  court  there 
isays:  "Where  the  dedication  is  sought  to  be 
established  by  user  as  a  highway,  it  must 
appear  that  such  user  was  with  the  knowl- 
edge of  the  owner,  with  his  consent,  op  with- 
out objection  on  his  part."  In  that  case  the 
findings  showed  a  use  for  Mily  eighteen 
months  or  two  years.  If  a  dedication  is 
sought  to  be  established  by  a  use  which  has 
continued  a  short  time,— not  long  enough  to 
perfect  the  rights  of  the  public  under  the 
rules  of  prescription,— then,  truly,  the  actual 
consent  or  acquiescence  of  the  own^  is  an 
essential  matter,  since  without  it  no  dedica- 
tion could  be  proved,  and  none  would  be 
presumed;  but  where  this  actual  consent  and 
acquiescence  can  be  proved,  then  the  length 
of  time  of  the  public  use  ceases  to  be  of  any 
importance,  because,  the  offer  to  dedicate  and 
the  acceptance  by  use  both  being  shown,  the 
rights  of  the  public  have  Immediately  vested. 
But  where  the  claim  of  the  public  rests  upon 
long-conUhued  adverse  use,  that  use  estab- 
lishes against  the  owner  the  conclusive  pre- 
sumption of  consent,  and  so  of  dedication. 
It  affords  the  conclusive  and  indisputable 
presumption  of  knowledge  and  acquiescence, 
while  at  the  same  time  it  negatives  the  idea 
of  a  mere  license.  Indeed,  some  of  the  courts 
bare  insisted  that  the  rule  is  broader  even 
v.4lP.no.5— -29 


than  as  above  stated,  while  no  court  or  text 
writer  has  confined  it  to  narrower  limits. 
Thus,  In  New  York,  under  a  statute  declaring 
that  all  roads  which  have  been  used  as  pub- 
lic highways  for  20  years  or  more  shaU  be 
deemed  public  highways  (1  Rev.  St  N.  Y. 
p.  521,  §  100),  It  has  been  held  that  the  inten- 
tion of  the  owner  Is  not  material,  and  that 
such  a  user  makes  it  a  public  highway, 
though  the  ownw  be  a  lunatic,  an  infant,  or 
married  woman,  and  has  no  knowledge  there- 
of during  the  entire  time.  Devenpeck  v. 
Lambert  44  Barb.  599.  And  the  soundness 
of  this  view  of  the  law  is  not  only  Stontiy 
supported  by  the  authors  of  Elliott,  Roads 
&  S.  (page  123  et  seq.)  but  has  received  some 
approval  from  this  court  in  the  cases  of  Bol- 
ger  V.  Poss,  65  Cal.  250,  3  Pac.  871,  and 
Freshour  v.  Hlhn,  99  Gal.  443,  34  Pac.  87. 

These  cases,  however,  were  decided,  the 
first  under  section  2619  of  the  Political  Code, 
since  repealed,  and  the  second  under  a  stat- 
ute exclusively  applicable  to  Santa  Cruz 
county.  Their  law  is  not  pertinent  to  this 
case,  nor  do  we  by  this  affirm  the  rule  there 
laid  down.  It  Is  sufficient  here  to  empha- 
size the  fact  that  no  declaration  In  Hope  v. 
Barnett  was  meant  or  can  properly  be  con- 
strued to  declare  a  different  rule  from  the 
one  which  is  above  set  forth,  and  which  finds 
abundant,  and,  indeed,  universal,  recogni- 
tion from  the  authorities.  Thus,  Washb. 
Easem.  (4th  Ed.)  p.  199,  §  6:  "If  the  user 
is  permissive  or  by  license,  it  will  not  ripen 
Into  a  prescription."  "The  use  of  a  way  by 
the  public  for  twenty  years  gives  a  pre- 
scriptive right  of  a  public  as  well  as  a  sim- 
ilar user  does  of  a  private  way,  and  this 
right,  when  once  established,  continues  until 
it  Is  clearly  and  unmistakably  abandoned. 
•  •  •  And  If  the  only  evidence  of  a  dedi- 
cation be  a  public  user,  with  the  acquiescence 
of  the  owner,  a  user  of  the  term  of  twenty 
years  must  be  proved,  or  a  time  correspond- 
ing to  the  period  of  limitations  in  the  state 
m  which  the  land  lies."  Beall  v.  Clore,  6 
Bush  (Ky.)  680.  In  Com.  v.  Coupe,  128  Mass. 
B»,  It  Is  said:  "Ways  by  prescription  and 
ways  by  dedication  rest  upon  entirely  differ- 
ent principles.  The  first  Is  established  upon 
evidence  of  user  by  the  public,  adverse  and 
continuous,  for  a  period  of  twenty  years  or 
more,  from  which  use  arises  a  presumption 
of  a  reservation  or  grant  and  the  acceptance 
thereof."  Jennings  v.  Tisbury,  6  Gray,  73. 
And  in  DUl.  Mun.  Corp.  (4th  Ed.)  p.  753,  ! 
637:  "Such  Intent  [to  dedicate]  will  be  pre- 
sumed against  the  owner  where  It  appears 
that  the  easement  In  the  street  or  property 
has  been  used  and  enjoyed  by  the  public  for 
a  period  corresponding  with  the  statutory 
limitation  of  real  actions.  But  where  there 
is  no  other  evidence  against  the  owner  to 
support  the  dedication  but  the  mere  fact  of 
such  user,  so  that  the  right  claimed  by  the 
public  is  purely  prescriptive,  it  Is  essential 
to  maintain  It  that  the  user  or  enjoyment 
should  be  adverse."    Says  Thomp.  Hlghw. 
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p.  48:  "Where  the  acts  of  the  owner  are 
not  BO  specliic  In  their  nature  as  clearly 
to  prove  bis  Intention  that  the  public  should 
acquire  a  right  of  way,  they  are  frequently 
aided'  by  collateral  evidence,  and  the  circum- 
stance of  most  c(»unon  occurrence  which  Is 
considered  suHicient  to  support  the  claim  of 
the  public  Is  the  length  of  time  during  which 
they  have  had  the  uninterrupted  use  and 
enjoyment  of  the  privilege."  So  Elliott, 
Roads  &  8.  p.  123:  "What  the  original  in- 
tention of  the  owner  was  ceases  to  be  of  im- 
portance after  the  lapse  of  the  limitation 
prescribed  by  the  statute.  Twenty  years' 
use  by  the  public,  under  claim  of  right  evi- 
denced by  use,  will  give  a  right  to  the  road 
or  street,  ♦  •  •  no  matter  what  may 
have  been  the  owner's  Intention."  And  Aug. 
Uigbw.  §  181,  quotes  the  language  of  Shaw, 
U.  J.,  In  Reed  v.  Northfleld,  13  Pick.  94:  "We 
think  it  clear  upon  principle  that  public 
easements,  as  well  as  others,  may  be  shown 
by  long  and  uninterrupted  use  and  enjoy- 
ment, upon  the  conclusive  legal  presumption 
that  they  were  at  some  anterior  period  laid 
out  and  established  by  competent  authority." 
ijays  Kent  (3  Kent,  Comm.  p.  '^l):  "If 
there  be  no  other  evidence  of  a  grant  or 
dedication  than  the  presumption  arising 
from  the  fact  of  acquiescence  In  the  free  use 
and  enjoyment  of  the  way  as  a  public  road, 
the  period  of  twenty  years  applied  to  incor- 
poreal rights  would  be  required,  as  being  the 
usual  and  analogous  period  of  limitation." 
In-  this  enunciation  of  the  rule,  framed 
with  his  wonted  wisdom  and  conservatism, 
the  learned  chancellor  was  dealing  with  the 
common-law  period  for  the  acquirement  of 
prescriptive  rights.  Under  our  law  the  stat- 
ute of  limitations  for  the  commencement  of 
actions  affecting  title  to  realty,  and  the  pe- 
riod of  time  for  the  acquisition  of  title  there- 
to by  adverse  possession,  or  of  acquiring  a 
prescriptive  right  to  an  easement,  has  been 
shortened  to  five  years,  which  period  would, 
by  analogy,  be  made  the  time  requisite  for 
the  acquirement  by  the  public  of  such  right 
The  rule  thus  being  that  the  adverse  user 
conclusively  establishes  the  presumption  of 
dedication  to  the  public,— as.  In  the  case  of 
the  Individual,  the  prescriptive  right  estab- 
lishes the  presumption  of  a  grant,— the  find- 
ing of  such  adverse  user  for  over  30  years 
Is  more  than  sufficient  for  this  purpose,  un- 
less, as  contended,  the  other  findings  are 
contradictory,  or  show  an  abandonment. 
Pol.  Oode,  a  2619,  2631;  Civ.  Code,  S  806; 
McRose  V.  Bottyer,  81  Cal.  122,  22  Pac.  393. 
The  finding  in  this  ca«e  differs  from  that 
discussed  In  Cooper  v.  Monterey  Co.,  104 
Cal.  438,  38  Pac.  106.  Here  the  adverse 
user  is  expressly  set  out.  There,  as  was 
said,  the  langruage  of  the  finding  did  not 
negative  the  idea  that  the  use  might  have 
been  under  mere  license.  The  placing  of  the 
gates  In  1887  was  rather  an  acknowledgment 
than  a  denial  of  the  public  right,  since  per- 
mission to  erect  them  was  first  asked  of  a 


member  of  the  board  of  supervisors.  The 
payment  of  taxes  was  upon  the  whole  tract, 
which  Included  the  strip  In  dispute,  and  Is 
thus  within  the  rule  of  Smith  v.  City  of  San 
t.uls  Obispo,  95  Cal.  463,  30  Pac.  591.  See. 
also,  San  Leandro  v.  Le  Breton,  72  Cal.  170, 
177,  13  Pac.  405. .  The  Judgment  is  therefore 
affirmed. 

We  concur:   TEMPLE,  J.;  HcFARLAND, 


(108  Cal.  54«) 

WEAVER  V.  McKAT  et  al.     (No.  18,445.) 

(Supreme  Court  of  California.     Aug.  24,  1895.) 

Salb  of  Mobtqaoed  Fkbhisbs  —  AssuMPTioM  or 

Debt— Evidence. 

1.  Where  the  grantee  of  mortgaged  premises 
accepted  the  conveyance  providing  for  nis  pay- 
ment of  the  "mortgaged  debt,"  he  cannot  avoid 
a  deficiency  judgment  against  him  on  forecloeure 
by  showing  that  the  contract  for  the  purchase 
provided  for  a  conveyance  merely  subject  to  the 
"mortgage,"  in  the  absence  of  fraud  by  the  gran- 
tor in  making  the  conveyance. 

2.  That  the  contract  of  purchase  of  mort- 
gage premises  provided  merely  that  the  convey- 
ance should  be  subject  to  the  "mortgage"  is  not 
evidence  of  frand  by  the  grantor  in  inserting  in 
the  deed  an  agreement  by  the  grantee  to  pay  the 
"mortgage  debt" 

3.  A  certified  copy  of  the  record  of  a  deed 
containing  a  recital  that  it  was  made  subject  to 
a  mortgage  debt  on  the  land  conveyed  is  admis- 
sible to  i^ove  the  assumption  of  the  mortgage 
debt  by  the  grantee. 

Departm»it  2.  Api>eal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge. 

Actl(»i  by  N.  M.  Weaver  against  McKay, 
McCann,  and  others,  to  foreclose  a  mortgage. 
From  a  Judgment  for  plaintiff,  some  of  the 
defendants  appeal.     Affirmed. 

Milton  E.  Babb,  for  appellants.  J.  H.  Mc^ 
Gofley  and  B.  W.  Risley,  for  respondMit 

TEMPLE,  J.  This  action  was  brought  to 
foreclose  a  mortgage  executed  by  Margaret 
Griffith  and  R.  B.  Johnson  to  secure  the  pay- 
ment of  their  note  for  $4,500  to  plaintiff. 
After  the  mortgage  was  executed  and  record- 
ed, appellants  purchased  the  premises,  and 
took  a  deed  from  R.  B.  Johnson,  who  had  be- 
come the  sole  owner,  in  which  was  contained 
the  following:  "This  conveyance  is  made 
subject  to  that  certain  mortgage  made  by 
Margaret  M.  Griffith,  a  married  woman,  and 
R.  B.  Johnson,  to  N.  M.  Wearer,  dated  Feb- 
ruary 10,  1891,  for  the  sum  of  $4,500,  and 
recorded  In  volume  79  of  Mortgages,  at  page 
433,  records  of  Fresno  Co..  Cal..  which  said 
mortgage,  and  the  note  secured  thereby,  and 
the  Interest  due  and  to  grow  due  thereon, 
the  grantees  herein  hereby  assume,  and 
agree  to  pay,  discharge,  and  satisfy,  and  to 
hold  grantees  [grantors]  hweln'  harmless 
therefrom,  as  a  part  of  the  consideration  of 
this  conveyance."  The  deed  was  executed 
January  17, 1893,  and  was  In  performance  of 
an  agreement  between  Johnson  and  appel- 
lants made  December  20,  1892.  In  that 
agreement  it  was  stipulated  that  Johnson 
should  receive  from  appellants  a  described 
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tract  of  land.  In  consideration  of  -which,  and 
of  ?1,000  cash,  he  wonld  convey  to  appellants 
various  tracts,  and  among  them  the  mortgag- 
ed premises.  Some  of  the  other  tracts  were 
also  incumbered.  As  to  one,  it  was  stipulat- 
ed that  It  should  be  conveyed  subject  to  a 
mortgage  of  $1,850;  as  to  the  mortgaged 
premises  In  question  here,  that  It  should  be 
conveyed  "subject  to  the  Indebtedness  there- 
on." 

It  is  contended  that  the  deed  does  not  ac- 
cord with  the  agreement,  In  this:  that,  by 
the  agreement,  appellants  were  to  take  the 
land  subject  to  the  mortgage,  whereas  by 
the  deed  they  are  made  to  assume  the  pay- 
ment of  the  mortgage  debt,  and  thereby  to 
become  liable  to  pay  a  Judgment  for  defl- 
clency.  If  the  land  does  not  sell  for  enough 
to  pay  the  debt  They  aver  in  their  answer 
that  they  were  induced  to  accept  the  deed 
containing  this  stipulation  by  the  fraudulent 
assurance  of  Johnson  that  It  was  exactly 
like  the  other  deed,  which  was  only  subject 
to  the  mortgage.  Upon  this  issue  the  court 
found  for  the  plaintiff,  and  the  finding  is 
abundantly  sustained  by  the  evidence. 

Appellants'  counsel  contends,  however,  that 
because  the  agreement  la  set  out  in  the  an- 
swer In  hsec  verba,  and  its  genuineness  Is 
not  denied.  It  overcomes  all  other  testimony 
upon  the  subject.  If  it  be  conceded  that  the 
stipulation  contained  in  the  agreement  did 
not  require  that  appellants  should  assume 
the  payment  of  the  mortgage  debt  still,  If 
they  knowingly  accepted  as  performance 
such  a  deed,  it  was  no  fraud  upon  them,  and 
they  have  no  claim  for  relief.  Upon  the  is- 
sue as  to  whether  they  were  induced  to  ac- 
cept the  deed  by  fraud,  the  written  agree- 
ment is  not  evidence.  I  cannot  understand 
the  claim  that  setting  out  the  conti-act  in  the 
answer  tendered  or  made  a  distinct  issue  up- 
on which  there  should  have  been  a  finding^ 
It  is  set  out  as  a  part  of  the  charge  of  fraud, 
and  upon  that  issue  there  is  a  finding. 

Exception  was  taken  to  the  offer  of  the 
deed  in  evidence  to  prove  the  assumption  of 
the  mortgage  debt  by  appellants,  on  the 
ground  that  such  portion  of  the  deed  was  no 
part  of  the  conveyance,  and  did  not  need  to 
be  recorded,  and  therefore  a  certified  copy 
of  the  record  Is  not  evidence.  The  construc- 
tion contended  for  Is  too  narrow,  but.  even 
bad  the  stipulatlcm  been  contained  in  a  sepa- 
rate Instrument  It  would  be  entitled  to  rec- 
ord under  section  1158,  Olv.  Code.  The  Judg- 
ment and  order  are  affirmed. 


We    concur: 
LAND.  J. 


HENSHAW,    J.;     McFAR- 


(10»  Oal.  581) 

PEOPLE  V.  RYAN.    (Or.  No.  16.) 
(Sa|«eme  Court  of  California.     Aug.  27,  1895.) 

JORT— Bias  ov  Soumoniko  Officer— Homicide — 
Evidence. 
1.  Pen.   Code,    §   1064,   provides    for   chal- 
lenging a  panel  formed  from  persons  drawn  on  a 


special  venire  on  account  of  bias  of  the  officer 
who  summoned  them.  JJeld,  that  a  deputy  shav 
iff  who  admitted  that  he  once  had  an  opinion  a* 
to  the  guilt  of  defendant,  bnt  that  his  opinion 
had  since  been  dispelled,  is  not  disqualified  by 
bias. 

2.  Where  a  deputy  sheriff  who  has  sum- 
moned jurors  on  a  special  venire  is  challenged 
for  bias  under  Pen.  Code,  §  1064,  he  may  be 
asked  by  the  court  whether,  if  he  were  sworn  as 
a  juror,  he  could  and  would  give  defendant  a 
fair  trial. 

3.  On  a  trial  for  murder,  evidence  that  a 
witness  for  the  state  employed  counsel  to  de- 
fend himself  on  a  previous  trial  for  killing  de- 
fendant's father  in  the  affray  wherein  defendant 
kiled  deceased  was  irrelevant  and  inadmissible. 

4.  On  a  trial  for  murder,  a  witaess  for  the 
state  was  asked,  without  objection,  whether  he 
was  acouainted  with  defendant's  reputation  for 
"truth,  honesty,  or  Integrity."  The  witness  was 
then  asked  whether  it  was  good  or  bad,  which 
question  was  objected  to  generally.  BM  that 
as  the  court's  attention  was  not  properly  called 
to  the  form  of  the  first  question,  and  as  defend- 
ant had  (^portnnity  on  cross-examination  to 
find  what  qualities  the  witness  was  testifying 
about,  there  was  no  error  in  overruling  the  ob- 
jection. 

5.  An  attorn^  ivt  the  people  should  not  ask 
inadmissible  questions  for  the  purpose  of  excit- 
ing suspicions  in  the  minds  of  the  jurors  prejudi- 
cial to  defendant;  nor  repeat  a  question  to 
which  an  objection  has  been  sustained;  nor, 
during  the  progress  of  the  trial,  make  remarks 
unjustiy  injurious  to  defendant. 

6.  Where  defendant  and  his  father,  on  -one 
side,  and  the  deceased  and  others,  on  the  other, 
engaged  in  an  altercation,  and  in  the  midst  of 
the  quarrel  defendant  went  out  and  got  a  pistol, 
but  the  testimony  was  conflicting  as  to  wheth- 
ed  defendant  from  the  outside  or  the  others  from 
the  inside  fired  the  first  shots,  and  as  to  wheth- 
er defendant's  father  had  been  shot  before  de- 
fendant first  fired,  the  conclusions  of  the  jury 
thereon  will  not  be  disturbed  on  appeal,  though 
the  evidence  l>e  susceptible  of  doubt  as  to  the 
guilt  of  defendant 

In  bank.  Appeal  from  superior  court. 
Kings  county;  Austin  Jacobs,  Judge. 

William  Ryan  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

Maurice  E.  Power  and  Rowen  Irwin,  for 
appellant  Atty.  Gen.  Fitzgerald  and  O.  H. 
Jackson,  for  the  People. 


McP.^RLAND,  J.  Appellant  was  accused 
by  information  of  the  murder  of  one  James 
McCaffery,  and  was  convicted  of  murder  In 
the  second  degree.  He  appeals  from  the 
Judgment  and  from  an  order  denying  his 
motion  for  a  new  triaf. 

1.  The  first  alleged  error  relied  on  for  a  re- 
versal Is  the  refusal  of  the  court  to  allow  the 
challenge  of  appellant  to  the  panel  of  Jurors 
summoned  on  a  special  venire,  upon  the 
ground  that  the  deputy  sheriff  who  summon- 
ed said  Jurors  was  disqualified  under  section 
1064  of  the  renal  Code.  Under  the  circum- 
stances shown  by  the  testimony  on  this 
point.  It  would  have  been,  perhaps,  more  be- 
coming in  the  sheriff  to  have  selected  some 
person  other  than  the  deputy  In  question  to 
summon  said  Jiu"ors;  but  wo  cannot  say  that 
the  court  erroneously  decided,  on  the  evi- 
dence,  that  the  snid  deputy  was  not  disquali- 
fied by  bias.     It  is  true  that,  in  one  part  of 
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the  testimony  of  the  deputy  -when  on  the  wit- 
ness stand,  he  did  give  an  affirmatire  answer 
to  the  question  whether  or  not  he  had  an 
opinion  as  to  the  gnllt  or  innocence  of  the 
appellant;  but  he  afterwards  said:  "I  have 
not  formed  or  expressed  any  opinion  as  to 
the  guilt  or  Innocence  of  this  defendant.  I 
have  no  bias  or  prejudice  against  him.  •  •  • 
I  say  that  I  had  some  sort  of  an  opinion,  but 
it  has  since  been  dispelled.  •  •  •  I  simply 
had  an  opinion  that  McCaffery  had  been 
Idlled.  As  to  whether  or  not  he  had  been 
killed  in  a  justifiable  manner,  or  whether  the 
party  who  took  his  life  was  justifiable  or  not, 
I  had  no  opinion,  and  never  have  had.  I 
have  no  opinion  now."  In  answer  to  the 
question,  "Hare  you  any  opinion  now,  of 
any  kind  or  character,  or  have  you  had  since 
the  next  day  after  the  trouble,  as  to  the  guilt 
or  Innocence  of  this  defendant?"  he  answer- 
ed, "No,  sir."  He  also  said:  "I  mean  that  I 
had  an  opinion  that  he  [defendant]  was  the 
man  that  shot  McCaffery.  Whether  he  was 
justified  In  It  or  not  I  don't  know."  (There 
was  no  real  contention  In  the  case  that  ap- 
pellant did  not  kUl  McCaffery;  but  he  was 
killed  by  a  shot  aimed  by  appellant  at  one 
George  McCord,  which  shot  appellant  claims 
he  was  justifiable  In  firing.)  Looking  at  all 
the 'evidence,  we  cannot  see  that  the  denial 
of  the  challenge  was  erroneous.  As  the  wit- 
ness did  not  base  whatever  opinion  he  may 
at  one  time  have  had  upon  public  rumor  or 
newspaper  statements,  as  mentioned  In  sec- 
tion 1076,  Pen.  Code,  It  Is  contended  by  ap- 
pellant that  the  court  erred  in  Asking  him 
this  question:  "If  you  were  Impaneled  and 
sworn  as  a  juror  to  try  this  cause,  could  you 
and  would  you  give  the  defendant  a  fair 
and  impartial  trial?  But  the  provisions  of 
section  107G  do  not  make  It  Improper  to  ask 
that  question  In  any  case  when  the  court  Is 
endeavoring  to  find  out  the  real  state  of  the 
juror's  mind. 

2.  On  the  occasion  at  which  the  appellant 
killed  McCaffery,  the  appellant's  father, 
James  O.  Ryan,  was  killed  by  one  of  the 
party  called  by  some  of  the  witnesses  the 
"McCord  faction";  and,  when  George  B.  Mc- 
Cord was  a  witness  for  the  prosecution,  ap- 
pellant's counsel,  on  cross-examination,  ask- 
ed him  this  question:  "Did  yon  employ  an 
attorney  to  defend  you'  with  reference  to  the 
action  that  you  took  In  the  killing  of  James 
O.  Ryan?"  An  objection  by  the  prosecution 
to  this  question  was  sustained,  and  this  Is 
claimed  by  appellant  to  have  been  error.  We 
do  not  think  that  this  ruling  was  erroneous. 
If  be  had  been  asked,  "Did  you  employ  coun- 
sel to  prosecute  the  defendant?"  the  ques- 
tion would  have  been  proper,  as  showing  his 
feeling  as  a  witness;  but  employing  counRel 
to  defend  himself  on  another  charge  would 
be  an  act  not  relevant  to  the  case  on  trial. 

3.  The  prosecution  called  several  witnesses 
to  imp'iach  the  appellant  and  one  of  his  wit- 
nesses; and  each  of  them  was  asked  this 
question:  "Are  you  acquainted  with  his  gen- 


eral reputation  In  the  community  where  be 
lives  for  truth,  honesty,  or  Integrity?"  No 
objection  was  made  to  this  question;  bnt,  the 
witness  having  answered  In  the  affirmative, 
he  was  then  asked,  "What  Is  It,  good  or  bad?" 
and  to  this  second  question  appellant  object- 
ed, and  his  objection  was  overruled.  Api>el- 
lant's  contention  here  Is  that  the  second 
question  was  improperly  allowed  because  the 
said  .irst  question  was  in  the  disjunctive; 
the  word  "or"  having  been  used  between 
"honesty"  and  "integrity."  It  does  not  ap- 
pear that  the  attention  of  the  court  below 
was  called  to  the  form  of  the  first  question; 
the  objection  to  the  second  question  being 
merely  that  It  was  "irrelevant,  immaterial, 
and  incompetent,  and  that  no  proper  founda- 
tion was  laid  therefor."  If,  when  the  second 
question  was  asked,  the  attention  of  the  court 
bad  been  called  to  the  fact  that  the  Oist  ques- 
tion was  In  the  disjunctive,  the  attorney  for 
the  prosecution  would  probably  have  been  re- 
quired to  state  wWch,  or  how  many,  of  the 
characteristics  mentioned  in  the  first  ques- 
tion he  was  inquiring  about.  Moreover,  ap- 
pellant could  not  have  been  prejudiced  by 
the  mere  form-  of  the  question,  for  he  had 
ample  opportunity  upon  cross-examination  to 
find  out  what  qualities  or  characteristics  the 
wltnessfco  were  testifying  about;  and  the 
whole  matter  is  too  unimportant  to  warrant 
a  reversal  of  the  judgment. 

4.  Appellant  contends  for  a  reversal  on  ac- 
count of  misconduct  of  counsel  for  the  iHne- 
ecution.  This  contention  of  appellant  Is  cer- 
tainly not  frivolous;  for  the  conduct  of  coun- 
sel for  the  people,  in  some  of  the  lnstance» 
pointed  out  by  appellant.  Is,  at  least,  censur- 
able. An  attorney  for  the  people  should  not 
ask  Inadmissible  questions  for  the  purpose  of 
exciting  suspicious  in  the  minds  of  the  jurors 
prejudicial  to  the  defendant;  nor  repeat  a 
question  to  which  an  objection  has  been  sus- 
tained; nor,  during  the  progress  of  the  trial, 
make  remarks  unjustly  Injurious  to  the  de- 
fendant $uch  conduct  prevents  a  defendant 
from  having  that  fair  trial  to  which,  whether 
really  innocent  or  guilty,  he  is  entitled.  More- 
over, it  may  defeat  the  punish  nent  of  crime 
by  jeopardizing  a  conviction  when  the  de- 
fendant is  clearly  guilty.  Some  allowance, 
however,  must  be  made  for  the  infirmity  of 
human  nattire  as  exhibited  by  counsel  in  the 
heat  of  a  trial;  and  In  the  case  at  bar,  while, 
as  before  stated,  the  conduct  of  counsel  was 
not  free  from  blame,  yet  we  do  not  think 
that  It  was  of  such  gravity  and  importance 
as  to  warrant  a  new  trial.  The  facts  are  not 
nearly  on  a  level  with  those  upon  which  the 
judgment  was  reversed  In  People  v.  Wrils, 
100  Cal.  459,  34  Pac.  1078,  or  in  the  other 
cases  referred  to  In  the  opinion  in  that  case. 

5.  The  gravest  question  in  this  case  is 
whether  the  evidence  warranted  a  conviction 
of  murder.  The  homicide  occurred  at  a  pri- 
mary election  held  In  a  schoolhouse.  Appel- 
lant's father,  J.  O.  Ryan,  who  was  a  small 
man,  over  50  years  old,  and  a  permanent  crip- 
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pie,  was  one  of  the  officers  of  the  election. 
The  api>eUant,  who  yna  between  21  and  22 
yeais  <dcl,  and  at  the  time  also  a  cripple,  on 
cratches,  was  the  second  person  offering  to 
TOte.  There  were  present  three  of  the  Mc- 
Cord  family,  and  McCaffery,  who  was  a  son- 
in-law  of  one  of  them.  We  Infer  from  the 
evidence,  although  it  does  not  expressly  ap- 
pear, that  there  was  something  of  a  fend  be- 
tween the  McGords  and  McCafTery  on  the  one 
side  and  the  two  Ryans  on  the  other.  When 
appellant  offered  to  vote,  one  of  the  McCords 
challenged  his  vote  upon  the  ground  that  be 
had  swo]te  some  time  before,  at  an  election  in 
the  city  of  Hanford,  that  he  resided  there, 
and  demanded  that  he  be  sworn.  His  father 
directed  him  to  swear  his  vote  in,  and  he  said 
he  would  do  so.  At  that  Junction  the  Mc- 
CoT^a  charged  appellant  with  perjury.  As  to 
the  exact  language  used,  and  as  to  how  many 
Joined  in  the  charge,  tjie  testimony  is  con- 
flicting. George  McCord  testified  that  he  him- 
self said:  "Yes,  I  don't  think  you  have  any 
regard  for  your  oath,  and  I  believe  that  you 
would  swear  to  anything."  Other  witnesses 
swore  to  much  rougher  language.  In  reply 
to  the  remark  of  George,  the  appellant  called 
him  a  liar,  there  also  being  a  conflict  as  to 
the  exact  language  used  by  liim.  George  then 
advanced  towards  appellant,  who,  George 
says,  had  raised  his  crutch  above  bis  head, 
and  had  advanced  as  if  he  Intended  to  strike. 
This  the  appellant  denies.  Before  George 
had  advanced  more  than  a  step  or  two,  he 
«-a8  caught  by  a  man  named  Beckerlle,  and 
for  a  few  moments  George  and  Beckerlle 
engaged  in  a  tussle  which  resulted  in  both 
falling  on  the  floor  among  tbe  school  desks. 
In  tbe  meantime  another  of  the  McC!ord  party 
had  struck  appellant  ov«  the  head  with  one 
of  his  crutches  with  such  force  as  to  iHeak 
the  crutch,  and  another  had  knocked  tbe 
father,  J.  O.  Ryan,  down,  for  the  alleged  rea- 
son that  he  had  put  his  hand  towards  his  hip 
pocket,  and  it  was  supposed  that  he  was  about 
to  draw  a  pistol.  J.  O.  Ryan  was  struck  and 
kicked  several  times, 'and  was  very  roughly 
handled.  The  appellant,  after  quite  a  fight 
with  others  of  the  party,  finally  got  out  of 
tbe  scboolhouse,  having  freed  himself  from 
McCaffery,  who  was  on  his  back,  by  rubbing 
against  the  casing  of  the  door.  When  appel- 
lant got  out  of  the  house,  he  went  to  his 
wagon,  which  stood  a  short  distance  away, 
and,  getting  a  pistol  from  under  the  cushion, 
returned  to  the  fnmt  of  the  house.  At  this 
time  J.  O.  Ryan  was  outside  of  tbe  house. 
Appellant  testified  that  as  he  approacbea  the 
house  from  the  wagon,  a  shot  was  fired  from 
the  house,  and  that  his  father  told  him  that 
he  was  shot,  and  that  George  McCk>rd  had 
shot  him,  and  for  him  (appellant)  to  shoot, 
and  "pop  it"* to  George  McCord.  Several 
shots  were  then  interchanged  between  appel- 
lant from  the  outside  of  the  house  and  George 
McCoid  from  the  Inside,  or  at  the  door.    One 


of  appellant's  shots  penetrated  some  part  of 
the  woodwork  of  the  building  and  killed  Mc- 
Caffery. One  of  George  McCord's  shots  hit 
J.  O.  Ryan,  making  a  wound  which  caused 
his  death  a  day  or  two  afterwards.  There  is 
a  great  conflict  of  testimony  as  to  whether  the 
'first  shot  was  fired  from  the  house,  by  Mc- 
Cord, or  at  the  house,  by  appellant  George 
McCord  testified  that  he  heard  shots  before 
he  got  loose  from  Beckerlle;  that  he  heard 
McCaffery  say  that  he  was  shot  before  he 
went  to  the  door;  that  he  went  to  the  door 
after  three  shots  had  been  fired  from  the  out- 
side, and  saw  appellant  raising  his  plaUA  to 
fire  again;  that  he  (George),  after  getting  to 
the  door,  fired  his  first  shot  at  appellant;  that 
he  then  saw  J.  O.  Ryan  with  a  pistol  in  his 
hand,  and  heard  him  telling  appellant  to  fire; 
and  that  he  (George)  then  fired  at  J.  O.  Ryan. 
Soon  afterwards  appellant  and  J.  O.  Ryan 
went  away.  There  Is  a  conflict  of  evidence 
as  to  whether  or  not  J.  O.  Ryan  had  a  pistol 
at  any  time  during  the  mel^. 

The  foregoing  is  a  mere  skeleton  statement 
of  the  affray.  The  filling  up  would  be  an 
Immense  quantity  of  confiicting  testimony  on 
many  material  points.  An  examination  of 
the  mere  cold,  lifeless  transcript  tends  to 
leave  a  doubt  in  the  mind  as  to  whether  or 
not  appellant  was  properly  convicted,  or 
whether,  at  the  most  he  was  guilty  of  any 
crime  higher  than  manslaugbter.  If,  as  he 
returned  from  the  wagon,— knowing  how  his 
father  had  been  treated  In  the  house,— a  shot 
was  fired  from  the  house,  and  he  was  told  by 
his  father  that  he  was  shot,  he  had  reasona- 
ble grounds  for  believing  that  the  life  of  his 
father  and  himself  was  in  danger,  and  he  had 
the  right  to  defend  either.  If,  however, 
when  be  returned  from  the  wagon,  the  affray 
was  over;  If  no  shot  was  fired  from  the 
house  until  after  he  had  himself  shot;  and 
if  bis  father  and  hlms^f  could  have  walked 
away  without  further  danger,  and  he  shot 
out  of  revenge,— then  he  was  guilty.  The 
determination  of  these  questions  depended 
upon  a  variety  of  absolutely  contradictory 
evidence  given  by  numerous  witnesses;  and 
in  such  a  case  the  conclusions  of  the  Jury, 
and  of  the  Judge  who  refused  a  new  trial, 
mdst  be  taken  as  final.  They  not  only  had 
better  opportunities  than  we  have  to  yass 
upon  the  credibility  of  witnesses,  and  to 
weigh  the  evidence,  but  it  is  their  exclusive 
province  to  do  so,  under  the  law,  when  there 
Is  a  mass  of  evidence  to  both  sides  of  an 
issue.  We  could  not  rightfully  set  aside  a 
verdict  merely  on  account  of  a  doubt  which 
we  might  have  of  its  correctness.  We  could 
set  it  aside  only  when  It  clearly  appeared  to 
us  to  be  wrong;  and  this  we  cannot  say  of 
tbe  verdict  In  the  case  at  bar.  Judgment  and 
order  affirmed. 

W^e  concur:  GAROUTTB,  J.;  HARRISON, 
J.;  TEMPLE,  J.;  VAN  FLEET,  X 
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TBBBB  T.  SMITH.     (Sac  19.) 

(Supreme  Court  of  California.     July  12,  1895.) 

Blbctiox  Contest— Eyidbsoe—Iktroductiox  ow 

Ballots— Marking  Ballots — Cosdl'ct 

OF  Elbctiox. 

1.  Where  a  statute  prescribes  a  mode  of 
preservation  of  ballots,  on  proof  by  a  contestant 
of  a  substantial  compliance  therewith,  the  bal- 
lots are  admissible  to  overcome  the  prima  tade 
correctness  of  the  official  canvass. 

2.  Where,  in  a  contested  election  case,  the 
ballots  are  admitted  in  evidence  on  proof  by  the 
contestant  of  a  substantial  compliance  with  the 
statute  prescribing  the  mode  of  preservation, 
the  burden  is  on  ue  contestee  to  show  that  the 
ballots  have  in  fact  been  tampered  with,  or  have 
been  exposed  so  that  they  might  have  bieen  tam- 
pered with,  and  a  naked  showing  that  it  was 
possible  for  one  to  have  molested  them  Is  not 
sufficient 

3.  Where,  in  a  contested  election  case,  the 
ballots  are  introduced  in  evidence,  the  question 
whether  they  have  been  tampered  with  is  one  of 
fact  for  the  jury. 

4.  Pol.  Code,  {  1197,  provides  for  a  margin 
on  ballots  one-half  inch  wide,  at  the  right  hand 
of  the  names,  so  that  the  voter  may  clearly  indi- 
cate. In  a  manner  afterwards  provided,  the  can- 
didate for  whom  he  votes,  and  directs  the  clerk 
to  have  printed  on  it  "To  vote  for  a  person, 
stamp  a  cross  (x)  in  the  square  at  the  right  of 
the  name."  Section  1211  provides  that  any  bal- 
lot not  made  as  provided  in  the  act  shall  be  void, 
and  shall  not  be  counted.  Section  1205  pro- 
vides that  the  voter  shall  prepare  his  ballot  by 
making  a  cross  after  the  name  of  the  person  for 
whom  he  intends  to  vote.  Section  1215  pro- 
vides that  no  voter  shall  place  any  mark  upon 
his  ballot  by  which  it  may  be  afterwards  iden- 
tified as  the  one  voted  by  him.  Bdd,  that  bal- 
lots with  crosses  placed  opposite  the  candidalte's 
name,  but  without  the  square,  should  be  count- 
ed as  votes  for  the  candidate  opposite  whose 
name  the  mark  is  placed. 

5.  Under  Pol.  Code,  §  1215,  providing  that 
no  voter  shall  place  any  mark  upon  his  ballot 
by  which  it  may  afterwards  be  identified  ns  the 
one  voted  by  him,  a  ballot  with  the  letter  ".1" 
written  in  pencil  in  the  blank  space  left  for  the 
insertion  of  the  name  for  justice  of  the  peace  is 
void,  and  should  not  be  counted. 

6.  Pol.  Code,  §§  1160,  1162.  provide  that  the 
polls  must  be  opened  at  sunrise,  and  kept  open 
until  5  p.  m.,  and  that  a  ballot  box  must  not  be 
removed  from  the  polls,  or  the  presence  of  by- 
standers. Btld,  that  the  votes  cast  at  a  precinct 
where  the  polls  were  not  opened  till  10  a.  m., 
and  the  ballot  box  was  taken  by  the  election  offi- 
cers with  them  to  dinner,  are  void,  and  should 
not  be  counted. 

7.  On  all  the  ballots  cast  at  a  certain  elecv 
tion  there  appeared,  written  on  the  blank  space 
tindor  the  office  of  justice  of  the  peace,  "G.  (3. 
Brown' — Republican."  The  evidence  showed 
that  the  writing  was  all  done  by  the  same  per- 
son, but  did  not  show  who  did  the  writing,  nor 
whether  it  was  upon  the  tickets  when  they  were 
put  in  the  voters'  hands,  and  that  there  was 
but  one  person  in  the  precinct  lawfully  assisted 
in  marking  his  ballot.  Held,  that  under  Pol. 
Code,  §  1211.  providing  that  any  ballot  which 
is  not  made  as  provided  in  this  act  shall  be  void, 
and  shall  not  be  counted,  all  the  ballots,  except 
the  one  of  the  voter  lawfully  assisted,  should  be 
rejected. 

In  bank.  Appeal  from  superior  conrt.  Sis- 
kiyou county;  J.  F.  Ellison,  Judge. 

Action  by  George  A.  Tebbe  against  Clar- 
ence S.  Smith,  contesting  defendant's  elec- 
tion to  the  ofBce  of  county  superintendent  of 
schools.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 


Warren  &  Taylor  and  h.  F.  Cobum,  for  ap- 
pellant, cited  the  following  autlioritles:  Mc- 
Crary,  Elect.  291-293;  Coglan  v.  Beard.  67 
CaL  303,  7  Pac.  738;  Kreltz  v.  Behrensmejrer 
(111.  Sup.)  17  N.  E.  242;  Fenton  v.  Scott  (Or.) 

20  Pac.  98;  Albert  y.  Twobtg  (Neb.)  53  N. 
W.  583;  PoweU  t.  Holman  (Ark.)  6  S.  W. 
505;  Bechtel  v.  Albln  (Ind.  Sup.)  33  N. 
B.  970;  Kirk  v.  Rhoads.  46  Oil.  398;  Whlt- 
tam  V.  Zahorik  (Iowa)  59  N.  W.  61;  In 
re  East  Oorentry  Election  (Pa.  Quart  Sees.) 
3  Pa.  Dlst  B.  377;  Louck's  Case,  Id.  127; 
Scgo  V.  Stoddard  (Ind.  Sup.)  36  N.  B.  204- 
208;  Taylor  v.  Bleakley  (Kan.  Sup.)  39  Pac. 
1045;  Richardson  v.  Jamison,  Id.  1060;  State 
V.  Walsh  (Conn.)  25  Atl.  1;  Kearns  v.  Ed- 
wards (N.  J.  Sup.)  28  Atl.  723;  Spurgln  ▼. 
Thompson  (Neb.)  55  N.  W.  299;  People  v. 
Seale,  52  Gal.  71,  621;  Russell  v.  McDowdl, 
83  Cal.  70,  23  Pac.  183;  Attorney  General 
V.  McQuade  (Mich.).  53  N.  W.  944;  People 
Y.  Boaj-d  of  County  Canyassers  of  Onondaga 
Co.,  129  N.  Y.  396.  29  N.  E.  327.     . 

GilUs  &  Tapscott  and  James  F.  Farmher, 
for  respondent,  cited  the  following  autbori- 
tlee:  Hartman  v.  Young  (Or.)  20  Pac.  17; 
People  y.  Livingston,  79  N.  T.  288;  O'Got- 
man  y.  Rlchter  (Minn.)  16  N.  W.  416;  6  Am. 
&  Eng.  Bnc.  Law,  425;  People  y.  Holden, 
28  Cal.  133;  Dorey  y.  Lynn  (Kan.  Sup.)  3 
Pac.  558;  Coglan  y.  Beard.  67  CaL  306,  7 
Pac.  738;  Blankenshlp  y.  Israel  (111.  Sup.) 
24  N.  E.  615;  McCrary.  Elect.  291-293;  Peo- 
ple y.  Burden,  45  Cal.  241;  Coglan  y.  Beard, 
65  Cal.  58.  2  Pac.  737;  Kreltz  y.  Behrois- 
meyer  (111.  Sup.)  17  N.  E.  235,  242;  Fenton 
y.  Scott  (Or.)  20  Pac.  98;  Albert  y.  Twohlg 
(Neb.)  53  N.  W.  583;  Powell  y.  Holman 
(Ark.)  0  S.  W.  505;  Bowers  v.  Smith  (Mo. 
Sup.)  20  S.  W.  101;   In  re  Vote  Marks  (R.  I.) 

21  AU.  962;  In  re  Sharon  HIU  Election  (Pa. 
Com.  PI.)  3  Lad:.  Jur.  286;  Lay  y.  Parsons 
(Cal.)  38  Pac.  447;  Spurgln  v.  Thompson 
(Neb.)  55  N.  W.  299:  State  y.  Russell  (Neb.) 
51  N.  W.  465:  Sego  y.  Stoddard  (Ind.  Sup.) 
36  N.  E.  204;  Paryln  y.  Wimberg  (Ind.  Sup.) 
30  N.  E.  790;  Inglis  y.  Shepherd.  67  (3al. 
469,  8  Pac.  5;  Louck's  Case  (Pa,  Quart  Sess.) 
3  Pa.  Dist  R.  127;  C!o«tey  y.  Lyman,  92  Cal. 
137,  28  Pac.  91;  Coffey  y.  Edmonds,  58  CaL 
521;  Wyman  y.  Lemon.  51  Cal.  273;  Peo- 
ple y.  Board  of  Sup'rs  of  Dutchess  Co.  (N. 
Y.  App.)  32  N.  E.  245;  State  y.  Saxon  (Fla.) 
12  South.  218;  Sprague  v.  Norway.  31  CJal. 
174;  Minor  y.  Kidder,  43  Cal.  237;  Prafi- 
ton  y.  Culbertson,  58  (3al  209;  People  v. 
Seale,  52  Cal.  71.  621;  Russell  y.  McDowell. 
83  Cal.  70,  23  Pac.  183;  People  y.  Cook,  59 
Am.  Dec.  468;  Cleland  y.  Porter.  24  Ana. 
Rep.  273;  Piatt  y:  People.  29  IlL  54:  Boarcl 
of  Sup'rs  y.  People,  65  IlL  360;  Fry  y.  Bootb, 
19  Ohio  St  25;  Soper  y.  Board  (Minn.)  48  N. 
W.  1112;  Farrington  y.  Turner  (Mich.)  18 
N.  W.  544;  Whipley  y.  McKune.  12  Cal.  360; 
State  v.  Nicholson  (N.  C.)  9  S.  B.  545;  Mc- 
Crary, Elect  §  128;  FInlay  y.  Walls.  4  Ojur. 
Elect.  Cas.  378;  Bragdon  v.  Navarre  (Mich.) 
60  N.  W.  277;  Lindstrom  y.  Board  (Mich.) 
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54  N.  W.  280:  AJlen  ▼.  OI71111  (Colo.  Sup.) 
29  Pac.  070;  Sctmelder  t.  Bray  (Nev.)  39  Pac. 
32& 

HENSHAW,  J.  Appeal  from  the  Judg- 
ment, taken  within  60  days  after  Its  rendi- 
tion. Tbe  evidence  is  brought  up  for  review 
by  bill  of  exertions.  By  the  official  can- 
vass of  tbe  suiKrvlsprs,  Smith  was  declared 
elected  over  Tebbe  to  the  office  of  county 
superintendent  of  schools  of  Siskiyou  county 
at  the  last  general  election,  by  a  plurality  of 
one  vote.  Tebbe  then  instituted  this  con- 
test. The  result  of  the  Judicial  count  was  to 
increase  contestant's  total  vote  by  three,  no 
change  being  made  In  the  number  of  votes 
accredited  to  contestee,  and  accordingly  the 
Judgment  of  the  court  declared  contestant 
to  be  duly  elected. 

1.  The  first  point  urged  is  that  the  court 
erred  In  overruling  contestee's  objection  to 
receiving  the  ballots  in  evidence.  The  evi- 
dence showed  that  the  ballots  and  returns 
reached  the  county  clerk  through  the  proper 
channels.  The  sealing  wax  on  some  of  the 
packages  was  broken  when  they  were  re- 
ceived from  the  express  office.  Other  seals 
were  broken  in  handling.  The  packages 
were  placed  on  top  of  a  large  case  in  the 
clerk's  office,  and  there  remained,  in  the  con- 
dition in  which  they  bad  arrived,  until  the 
completion  of  the  canvass  by  the  supervisors, 
when  they  were  put  into  three  gunny  sacks, 
each  sack  securely  bound  and  sealed,  and 
placed  under  tbe  clerk's  desk,  where  they 
remained  until  produced  In  court  Upon  be- 
ing opened,  they  were  found  to  be  in  the 
same  condition  as  Vrhen  they  were  sealed  by 
the  clerk,  l^ere  bad  been  no  opportunity 
for  any  one  to  tamper  with  the  ballots,  and 
in  fact  they  had  not  been  disturbed.  They 
were  left  alone  only  when  the  office  was 
closed  and  locked.  -During  office  hours  they 
were  never  left  alone,  excepting  upon  one 
occasion,  when  the  deputy  stepped  out  for 
"a  minute  and  a  half,"  leaving  one  Robert- 
son in  the  office.  At  that  time  the  ballots 
were  in  the  gunny  sacks,  and  neither  the 
sacks  nor  tbe  ballots  had  been  disturbed. 
Tebbe,  the  contestant,  was  a  deputy  clerk 
daring  this  time;  but  he  was  never  left  alone 
In  the  office,  and  was  given  no  key  to  it 
We  cannot  see  anything  suspicious  in  this 
last  circumstance.  Upon  tbe  contrary,  it  re- 
flects credit  upon  the  prudence  of  the  clerk, 
and  the  fair  dealing  of  all  concerned.  Know- 
ing of  the  Impending  contest  they  took  all 
reasonable  precautions  to  avoid  exposing 
either  tbe  ballots,  or  contestant's  connection 
f^th  them,  to  any  suspicion.  The  prin- 
ciples of  law  and  tbe  rules  of  evidence 
governing  cases  such  as  this  have  been  so 
often  declared  that  a  review  of  tbe  many 
flothoritiea  is  unnecessary.  Those  curious 
or  Interested  in  pursuing  the  subject  will 
And  in  the  reporter's  notes,  preceding,  many 
instructive  cases  collated  by  the  industry  of 
connseL    Suffice  it  here  to  say  that  while 


tbe  ballots  are  the  best  evidence  of  the  man- 
ner in  which  the  electors  have  voted,  being 
silent  witnesses,  which  can  neither  err  nor 
lie,  tbey  are  the  best  evidence  only  when 
their  integrity  can  be  satisfactorily  estab- 
lished. One  who  relies,  therefore,  upon  over- 
coming the  prima  facie  correctness  of  tbe 
official  canvass  by  a  resort  to  the  ballots, 
must  first  show  that  the  ballots,  as  presented 
to  the  court,  are  intact  and  genuine.  Where 
a  mode  of  preservation  is  enjoined  by  the 
statute,  proof  must  be  made  of  a  substantial 
compliance  with  the  requirements  of  that 
mode.  But  such  requirements  are  construed 
as  directory,  merely,  tbe  object  looked  to 
being  the  preservation  Inviolate  of  the  bal- 
lots. If  this  is  established,  it  would  be  mani- 
festly unjust  to  reject  them  merely  because 
the  precise  mode  of  reaching  it  had  not  been 
followed.  So,  too,  when  a  substantial  com- 
pliance' with  tbe  provisions  of  tbe  statute 
has  been  shown,  the  burden  of  proof  shifts 
to  the  contestee,  of  establishing  that,  not- 
withstanding this  compliance,  the  ballots 
have  in  fact  been  tampered  with,  or  that 
they  have  been  exposed  under  such  circum- 
stances that  a  violation  of  them  might  have 
taken  place.  But  this  proof  is  not  made  by 
a  naked  showing  that  it  was  possible  for 
one  to  have  molested  them.  The  law  can- 
not guard  against  a  mere  possibility,  and  no 
Judgment  of  any  of  its  courts  is  ever  ren- 
dered upon  one.  When  all  this  has  been  said, 
it  remains  to  be  added  that  the  question  is 
one  of  fact,  to  be  determined  in  the  first  in- 
stance by  tbe  Jury  or  trial  Judge;  and,  while 
the  ballots  should  be  admitted  only  after 
clear  and  satisfactory  evidence  of  their  in- 
tegrity, yet,  when  they  have  been  admitted, 
this  court  will  not  disturb  tbe  niling  unless 
we,  in  turn,  are  as  well  satisfied  that  tbe 
evidence  does  not  warrant  it.  In  this  case 
we  do  not  think  the  ruling  was  en-oneous. 

2.  Nine  ballots  were  received  and  counted 
by  the  court  for  contestant,  which  were  mark- 
ed with  a  cross,  not  in  the  square  at  the  right 
of  his  name,  but  In  tbe  marginal  space  to  the 
right  thus: 


lao    George  A.  Tebbe X. 


.Democrat 


It  is  urged  against  tbe  ruling  that  the  bal- 
lots were  not  marked  as  required  by  statute, 
and  that  the  marks  so  placed  served  as  dis- 
tinguishing marks,  and  rendered  tbe  ballot 
void.  Pol.  Code,  S|  1215,  1211.  Tbe  provi- 
sions as  to  the  marking  of  ballots  are,  in  their 
nature,  mandatory.  Attorney  General  v.  Mc- 
Quade  (Mich.)  53  N.  W.  044;  People  v.  Board 
of  County  Canvassers,  129  N.  Y.  305,  29  N. 
E.  327;  Taylor  v.  Bleakley  (Kan.  Sup.)  89 
Pac.  1045;  Ellis  v.  May  (Mich.)  58  N.  W.  483; 
Lay  V.  Parsons,  104  Cal.  661,  38  Pac.  447; 
Whlttan  V.  Zahorlk  (Iowa)  59  N.  W.  57. 
But  as  is  said  in  Bowers  v.  Smith,  111  Mo. 
45,  20  S.  W.  101,  "all  statutes  tending  to  Ihnit 
the  citi/en  in  bis  exercise  of  the  right  of 
suffrage  should  be  liberally  construed  In  his 
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fftTor."  If  we  should  find  a  provision  In  our 
statates  requiring  tbe  voter  to  mark  the  cross 
in  the  square  to  the  right  of  the  candidate's 
name,  we  would  feel  constrained  to  adopt 
the  rule  and  reasoning  of  the  supreme  court 
of  Indiana,  where  such  a  provision  exists, 
construing  which  the  court  said:  "If  we  hold 
this  statute  to  be  directory  only,  and  not  man- 
datory, we  are  left  without  a  fixed  rule  by 
which  the  officers  of  election  are  to  be  guided 
In  counting  the  ballots."  Parvln  v.  Wlm- 
berg,  30  N.  E.  790.  But  our  statutes  contain 
no  such  mandatory  provision.  So  fai:  as  they 
are  pertinent  to  this  discussion,  the  provlslcns 
are  that  "there  shall  be  a  margin  on  the  right- 
band  side  of  the  names,  at  least  one-half  of 
an  Inch  wide,  so  that  the  voter  may  clearly 
indicate  In  tbe  way  hereafter  to  be  pointed 
out  tbe  candidate  and  candidates  for  whom 
he  wishes  to  cast  his  ballot."  Tbe  clerk  is, 
in  printing  the  ticket,  to  place  upon  it  tbe 
following:  "To  vote  for  a  person,  stamp  a 
cross  (X)  In  tbe  square  at  the  right  of  tbe 
name."  Pol.  Code,  S  1197.  The  mandatory 
provisions  as  to  voters  are  found  in  sections 
1205  and  1215  of  the  same  Code:  "He  shaU 
prepare  his  ballot  by  marking  a  cross  after 
tbe  name  of  tbe  person  or  persons  for  whom 
he  intends  to  vote  •  •  •  and.  In  case  of  a 
constitutional  amendment  or  other  question 
submitted  to  the  vote  of  the  people,  by  mark- 
ing in  tbe  appropriate  margin  a  cross  (X) 
against  the  answer  be  desires  to  give."  Pol. 
Code,  {  1205.  "No  vot^  shall  place  any  mark 
upon  his  ballot  by  wlilch  it  may  be  after- 
wards Identified  as  the  one  voted  by  him." 
Id.  {  1215.  It  will  be  noted  that  these  sec- 
tions make  no  meitlon  of  the  square,  and 
that  there  is  not  even  an  express  direction 
to  tbe  clerk  to  place  a  square  opposite  tbe 
names  of  the  candidates.  The  voter  Is  only 
commanded  to  place  tbe  cross  in  the  mar- 
ginal space  to  the  right  of  the  candidate's 
name,  and  when  he  has  done  this  he  has  com- 
plied with  the  mandatory  provisions  of  the 
law.  True,  the  statute  contemplates,  at  least 
Inferentially,  the  making  of  a  square,  and 
that  the  square  is  the  proper  place  for  the 
marking  of  the  cross;  but  it  has  not  made 
the  doing  of  this  a  prerequisite  to  the  casting 
of  a  legal  ballot.  Tbe  Intention  of  the  voter 
Is  as  plainly  Indicated  by  the  one  marking 
as  by  the  other,  and,  as  was  said  by  the  su- 
I««me  court  of  Rhode  Island  in  construing  a 
similar  law:  "Our  opinion  is  that  a  cross 
placed  in  tbe  margin  of  the  ballot  on  the  rlgbt 
of  the  names  of  the  candidates,  opposite  a 
candidate's  name,  should  be  counted  as  a  vote 
for  tbe  candidate  opposite  whose  name  it  is 
placed,  whether  the  margin  have  any  square  in 
It,  or  not,  and.  If  there  be  a  square  in  it,  even 
though  the  cross  is  without,  or  partly  without, 
the  square.  Ail  that  chapter  731  [Laws  1S89] 
requires,  to  make  the  cross  eflfectlve  as  s  vote, 
is  that  it  shall  be  Inscribed  in  the  right-band 
margin,  opposite  the  name  of  the  person  in- 
tended to  be  voted  for."  In  re  Vote  Marks 
(R.  I.)  21  AtL  962.    As  to  tbe  last  contention 


upon  this  point,  that  the  marks  served  to  dis- 
tinguish the  ballots,  it  need  but  be  suggested 
that  it  would  not  require  much  Ingenuity  or 
intelligence  to  place  the  cross,  even  within 
the  square,  in  such  a  manner  as  would  enable 
the  ballot  to  be  distinguished.  When  a  legal 
mark  is  placed  upon  the  ballot  in  a  legal 
place,  the  ballot  cannot  be  rejected  because 
the  mark,  as  placed,  may.  serve  some  ulterior 
piupoee.  Section  1215  of  the  Political  Code, 
in  forbidding  marks,  does  not  Include  the  cross 
legally  placed.  The  ballots  were,  therefore, 
properly  received. 

3.  The  ballot  from  Sawyer's  Bar  precinct 
(Exhibit  F)  should  have  been  rejected.  It 
bore  upon  it  the  letter  "J,"  written  in  x>encil 
in  the  blank  space  left  for  the  Insertion  of 
the  name  for  Justice  of  the  peace.  Doubtless, 
it  may  have  been  the  intention  of  the  voter 
to  write  a  name,  and  he  may  have  abandoned 
his  Intent  after  setting  down  the  initial  let- 
ter; but  doubtless,  also,  the  maik  could 
serve  as  a  distinguishing  mark,  and,  being 
one  having  no  lawful  right  upon  the  ballot.  It 
renders  it  void.  The  case  differs  from  Rut- 
ledge  V.  Crawftord,  91  Cal.  526,  27  Pac.  779, 
where  this  court  held  that  the  Impression  (of 
printer's  Ink)  upon  the  back  "of  the  ballot  was 
as  attributable  to  accident  as  design.  Here 
the  writing  of  the  letter  was  an  affirmative 
act  of  the  voter.  He  had  his  remedy,  hav- 
ing Improperly  marked  his  ballot,  by  calling 
for  the  issuance  to  him  of  a  fresh  ticket.  PoL 
Code,  §  1207. 

4.  The  account  of  tbe  election  at  Lake  pre- 
cinct Is  a  breeze  from  Arcady.  The  polls 
should  have  opened  at  0:31  a.  m.  Smith  re- 
ceived 13  votes  In  this  precinct;  Tebbe,  20. 
William  Otey,  called  for  contestant,  testi- 
fied: "On  November  0th,  last,  I  was  at  the 
polls  of  Lake  election  precinct,  on  the  Fair- 
child  ranch.  •  •  •  I  got  there  between 
eight  and  nine  o'clock  In  the  morning.  Serv- 
ed on  the  election  board  In  my  father's 
place.  .When  I  got  there,  Falrchild,  Henry 
Seale,  and  the  hands  working  on  the  ranch 
were  there.  I  do  not  remember  any  one 
else.  The  polls  were  opened,  I  should  Judge, 
some  time  near  ten  o'clock.  We  took  an  ad- 
journment when  we  went  to  dinner.  Took 
the  ballot  box  with  us.  Falrchild,  the  old 
gentleman,  carried  It  He  was  one  of  the 
election  officers.  •  •  ♦  The  other  materi- 
als—ballots and  everything— we  left  In  the 
poll  room  when  we  went  to  dinner.  We  left 
the  ballot  box  on  the  table  while  eating  din- 
ner,—on  same  table.  That  ballot  box  did 
not  pass  into  the  hands  of  other  persons.  I 
tliiuk  there  were  bystanders  around  the 
polls  at  the  time  we  went  to  dinner.  •  •  • 
The  house  is  about  a  hundred  yards  from 
the  polling  place.  Between  the  house  and 
schoolhouse  there  were  some  men.  Some 
had  voted,  and  some  were  working  on  the 
ranch.  I  think  some  other  people  took  din- 
ner with  the  board.  When  we  were  through, 
Falrchild  carried  the  box  back.  No  person 
was  deprived  of  voting  because  the  i>oUb 
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were  not  opened  earlier.  I  know  that  no 
one  came  there  without  voting  that  was  en- 
titled to  vote."  The  law  provides  that  the 
polls  mast  open  at  sunrise,  and  be  kept  open 
until  5  p.  m.,  and  that  the  ballot  box  must 
not  be  removed  from  the  polling  place,  or 
presence  of  the  bystanders.  Pol.  Code,  i§ 
1160.  1162.  It  is  the  rale  that  mandatory 
provisions  tor  the  holding  of  an  election 
must  be  followed,  or  the  failure  will  vitiate 
It,  while  a  departure  from  the  terms  of  a 
directory  provision  will  not  render  it  void  in 
the  absence  of  a  further  showing  that  the 
result  of  the  election  has  been  changed,  or 
the  rights  of  the  voters  injuriously  affected, 
thereby.  Code  Civ.  Proc.  f  1112;  Russell  v. 
McDowell,  83  CaL  70,  23  Pac.  183.  But  the 
rule  as  to  directory  provisions  applies  only 
to  minor  and  misubstantial  departures  there- 
from. There  may  be  such  radical  omissions 
and  failures  to  comply  with  the  essential 
terms  of  a  directory  provision  as  will  lead 
to  the  conclusive  presumption  that  the  in- 
jury must  have  followed.  A  substantial 
compliance  with  the  terms  of  directory  pro- 
visions is,  after  all,  required.  And  such  a 
substantial  compliance  Is  not  bad  by  strictly 
following  some  provisions,  while  essentially 
failing  to  observe  others.  There  must  be  a 
reasonable  observance  of  all  the  prescribed 
conditions.  It  is  the  duty  of  the  courts  so 
far  to  adhere  to  the  substantial  require- 
ments of  the  law  in  regard  to  elections  as 
to  preserve  them  from  abuses  subversive  of 
the  rights  of  the  electors.  And,  under  this 
view,  the  question  becomes  a  broader  one 
than  can  be  disposed  of  by  answering  that 
in  the  Individual  case  no  harm  resulted. 
Thus,  in  Knowles  v.  Yeates,  31  Cal.  82,  the 
contention  of  appellants  was  that,  admitting 
that  there  was  no  fraud,  and  that  the  votes 
were  cast  by  qualified  electors,  still  the  fact 
that  in  certain  precincts  the  polls  were  open- 
ed, without  reason,  at  long  distances  from 
the  appointed  places,  was  enough  In  Itself 
to  call  for  the  rejection  of  the  votes;  and 
this  court  so  held.  Likewise,  In  the  case  of 
People  V.  Seale,  52  Cal.  71,  where  no  ques- 
tion of  fraud  or  injury  was  Involved,  but 
where,  at  an  election  called  for  voting  a 
school  tax,  the  polls  were  opened  at  1  o'clock 
p.  m.,  and  closed  at  6,  Instead  of  being  oi>en- 
ed  at  one  hour  after  sunrise  and  kept  ox>en 
nntil  sunset,  as  the  law  then  i-eqnired,  this 
court,  without  hesitation,  declared  the  elec- 
tion invalid.  In  this  case  we  are  quite  will- 
ing to  believe  that  the  misconduct  of  the 
officers  of  Lake  precinct  was  prompted  by 
nothing  worse  than  Ignorance,  and  lack  of 
appreciation  of  the  responsibilities  of  their 
positions,  and  we  may  say,  further,— for 
such  is  the  evidence,— that  no  barm  is 
shown  to  have  resulted  from  their  conduct; 
but,  looking  to  the  purity  of  elections  and 
integrity  of  the  ballot  box,  we  are  constrain- 
ed to  hold  that  conduct  like  this  amounts. 
In  Itself,  to  such  a  failure  to  observe  the  sub- 
stantial requirements  of  the  law  as  must 


Invalidate  the  election.  And,  while  reluc- 
tant so  to  hold  In  this  instance,  we  are  con- 
firm^ in  the  opinion  by  consideration  of  the 
fact  that  any  other  Interpretation  would  add 
grave  perils  to  the  safe  conduct  of  our  elec- 
tions, which  are  already  harassed  by  dan- 
ger's enough.  The  votes  of  Lake  precinct 
should,  therefore,  have  been  rejected. 

6.  Upon  all  the  ballots  cast  In  Cocilville 
precinct  there  appeared  the  following,  writ- 
ten in  the  blank  space  under  the  office  of 
Justice  of  the  peace:  "G.  G.  Brown— Eepub- 
lican."  The  evidence  discloses  that  this 
writing  was  all  done. by  the  same  person, 
and,  further,  that  there  was  but  one  person 
in  the  precinct  lawfully  aaslBted  In  the  mark- 
ing of  his  ballot,  under  the  provisions  of  the 
code.  Pol.  Code,  |  1208.  The  record,  unfoi-- 
tunately,  does  not  disclose  who  did  the  writ- 
ing, nor  whether  It  was  upon  the  tickets 
when  they  were  put  into  the  voters'  bands. 
Left,  then,  to  the  presumption  of  the  per- 
formance of  duty  by  public  officers,  It  must 
be  held  that  the  officers  put  legal  tickets  in- 
to the  hands  of  the  electors,  and  that  the 
writing  was  afterwards  -  put  upon  them.  But 
on  elector  unable  to  write  can,  under  our 
present  laws,  have  a  name  inscribed  upon 
his  ballot  in  only  one  legal  way,  and  that  is 
by  pursuing  the  method  prescribed  by  sec- 
tion 1208  of  the  Political  Code.  This  re- 
quirement Is  clearly  mandatory,  since  it  is 
further  declared  that  "any  ballot  which  Is 
not  made  as  provided  in  this  act  shall  be 
void,  and  shall  not  be  counted."  Pol.  Code, 
S  1211.  In  EUlB  V.  May  (Mich.)  58  N.  W. 
483,  the  supreme  court  of  Michigan,  constru- 
ing a  Bimilnr  statute,  held  that  inspectors 
of  election  had  no  right  to  assist  in  the 
marking  of  ballots,  except  In  the  manner 
provided  by  law,  and  that  ballots  marked 
in  any  other  than  the  prescribed  manner 
were  void.  In  the  present  state  of  the  evi- 
dence, only  the  ballot  of  the  voter  lawfully 
assisted  should  be  counted.  It  must  be 
held,  therefore,  that  the  other  ballots  of  Ce- 
cilville  precinct  should  not  have  been  count- 
ed. What  Is  here  said  is  addressed  to  the 
evidence  as  It  appears  in  the  record.  It 
may  be  that,  upon  a  new  trial,  additional 
evidence  will  remove  the  objections  now 
found. 

The  other  points  do  Hot  require  considera- 
tion. They  are  either  covered  by  what  has 
been  said,  or  do  not  Involve  error.  But  for 
the  foregoing  reasons  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

We  concur:  TEMPLE,  J.;  VAN  FINEST, 
J.;  HARRISON,  J. 

McPARLAND,  J.  (concurring).  I  concur 
In  the  Judgment,  and  also  In  the  opinion  of 
Mr.  Justice  HENSHAW,  except  as  to  the 
Oecllvllle  precinct  It  will  be  observed  that 
there  Is  no  evidence  tending  to  show  when 
"G.  G.  Brown— Republican,"  was  written  on 
the  ballots.      If  there  be  a  distinguishing 
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mark  on  a  ballot  when  It  Is  yoted,  the  ballot 
should  not  be  counted;  but,  If  the  mark  be 
placed  on  the  ballot  after  It  had  been  prop- 
erly voted,  then,  at  the  trial  ot  a  contest,  it 
should  be  counted.  Now,  upon  the  trial  in 
court  of  an  election  contest,  if  a  marked 
ballot  be  found,  and  there  is  no  evidence  as 
to  the  time  of  the  marking,  must  the  court 
presui^e  that  It  was  marked  before  it  was 
voted?  Such  a  rule  would  afford  an  evil- 
disposed  person,  who  could  get  temporary 
access  to  the  Imllots  after  they  had  been 
counted,  an  easy  and  safe  method  of  chan- 
ging the  result  in  a  close  contest,  by  simply 
marking— and  thus  invalidating— a  few  bal- 
lots in  which  the  votes  were  for  the  prevail- 
ing party.  Of  course,  fraud  should  be  care- 
fully guarded  against;  but  it  seems  to  die 
that  the  rule  contended  for  would  be  much 
like  closing  a  wicket  and  leaving  open  a 
bam  door.  I  do  not  see  that  there  are  any 
presumptions  upon  which  the  problem  can 
be  solved.  If  we  presume  that  the  ticket 
was  not  marked  when  the  election  officers 
gave  it  to  the  voter,  we  must  also  presume 
that  it  was  not  marked  when  those  officers 
counted  it;  and,  if  we  are  also  to  presume 
that  the  ballots  were  afterwards  so  securely 
kept  that  no  one  could  get  access  to  them,  it 
is  evident  that  all  the  presumptions,  taken 
together,  afford  no  aid  In  the  solution  of  the 
question.  In  the  case  at  bar  it  is  not  con- 
tended that  there  was  any  actual  fraud  com- 
mitted, even  in  the  matter  of  voting  for  Jus- 
tice of  the  peace;  and,  before  throwing  out 
votes  honestly  cast  for  sopertntendent  of 
schools,  I  am  inclined  to  think  that  there 
should  have  been  some  evidence  tending  to 
show  that  the  marking  of  the  votes  for  Jus- 
tice of  the  peace  was  done  before  the  ballots 
were  voted.  And  it  is  quite  probable  that 
such  evidence  could  readily  have  been  ob- 
tained. The  returns  should  show  whether 
or  not  the  said  ballots  were  counted  for 
Brown,  and  the  election  officers  ought  to  be 
able  to  throw  some  light  upon  the  question 
whether  the  tmliots  were  marked  when  they 
were  examined  during  the  process  of  count- 
ing. 

I  concur:  GAROUTTE,  J. 


(108  Cal.  881) 

BURRIS  V.  KENNEDY  et  al.     (No.  15,634.) 

(Supreme  Court  of  California.     Aug.  2,  1895.) 

Pbobate  Sals  of  Land^ Validity  of  Decree  — 

pre8cmption8— irreoui.aritie8— 

QoiETiNO  Title. 

1.  There  are  the  same  presumptions  in  fa- 
vor of  the  validity  of  a  decree  of  the  superior 
court,  sitting  jd  probate,  in  proceedings,  for  tlie 
sale  of  a  decedent's  lands,  as  a  judgment  at  com- 
mon law. 

2.  Under  Code  Civ.  Proc.  $  1537,  providing 
that  a  petition  for  the  sale  of  a  decedent's  land 
must,  among  other  things,  contain  a  general 
description  of  all  the  land  of  which  decedent 
died  seised,  and  the  value  thereof,  but  that  a 
failtire  to  set  forth  the  facts  showing  the  sale 


to  be  necessary  will  not  invalidate  tbe  subse- 
quent proceedings  if  the  defects  be  sni^iied  by 
proofs  on  the  hearing,  and  the  general  facts 
showing  such  necessity  be  stated  in  the  decree, 
a  sale  is  not  invalid  merely  because  the  petition 
failed  to  deacrib"  all  the  land  deceased  died 
seised  of,  to  give  the  value  thereof. 

3.  In  a  proceeding  for  the  sale  of  a  dece- 
dent's land,  the  order  to  show  cause  was  re- 
turnable on  April  4th,  and  the  proofs  were  made 
and  a  decree  for  a  sale  entered  on  that  day. 
On  April  11th  another  decree  for  a  sale  was 
made,  reciting  that  the  decree  theretofore  made 
had  been  vacated  for  error.  Hdd,  that  a  sale 
nnder  the  second  decree  was  valid. 

4.  The  sale  of  a  decedent's  land  is  not  in- 
valid because  the  administrator's  bond,  which 
was  approved  after  a  second  decree  of  sale  was 
made,  referred  to  a  former  decree  of  sale,  whidi 
had  been  set  aside  as  erroneous, 

5.  A  sale  of  a  decedent's  land  is  not  void 
because  the  "court  erred  in  ordering  a  private 
instead  of  a  public  sale. 

6.  Where  land  was  sold  by  an  administra- 
trix to  a  third  person,  who  reconveyed  it  to  her, 
the  grantee  of  the  heir  of  decedent  cannot  main- 
tain an  action  against  her  to  quiet  his  title  to 
the  land,  on  a  complaint  which  fails  to  allege 
any  facts  showing  fraud  on  her  part. 

7.  In  an  action  to  quiet  title  by  the  gran- 
tee of  an  heir  of  a  decedent  against  one  who,  as 
administratrix  of  decedent's  estate,  sold  the 
land,  and  then  procnred  a  reconveyance  to  her- 
self, defendant,  by  setting  up  as  a  defense  the 
ratification  of  the  sale  to  her,  and  tiiat,  if  the 
sale  to  her  is  held  void,  she  is  entitled  to  be  sub- 
rogated to  the  rights  of  creditors  of  the  estate 
whose  claims  were  paid  out  of  the  proceeds  of 
sale,  did  not  admit  that  her  title  was  obtained 
by  fraud,  where  she  rested  her  defense  on  plain- 
tiff's want  of  title. 

In  bank.     Appeal  from  superior  court,  Al- 
ameda county;  John  Ellsworth,  Judge. 
On  rehearing.    Reversed. 
For  former  report,  see  38  Pac.  971. 

Hutchinson  &  Campbell,  for  appellants. 
Sharp  &  Bolton,  for  respondent 

TEMPLE,  X  This  is  an  action  to  quiet 
title,  and  the  complaint  contains  only  the  al- 
legations that  plaintiff  is  the  owner  of  the 
demanded  premises,  and  the  defendants 
claim  title  to  the  same  advetsely  to  plaintiff. 
Defendants  claim  under  a  probate  sale. 
Plaintiff's  grantor,  Annie  Church,  now  Mrs. 
Spaulding,  and  defendant  Mrs.  McNeil,  were 
practically  sole  heirs  of  James  Kennedy,  de- 
ceased, from  whom  l)oth  parties  derive  title. 
I  say  practically,  for  James  Kennedy  died 
intestate,  leaving  a  widow,  Mrs.  Spaulding's 
mother,  who  took  one-half  the  estate,  and, 
before  the  administration  was  closed,  ber- 
self  died  testate,  leaving  Miss  Church  sole 
devisee.  Her  will  was  probated,  and  all  her 
estate  distributed  to  Miss  Church.  It  is  ar- 
gued that  plaintiff  simply  represents  Miss 
Church,  who  Is  interested  in  this  suit  aa 
plaintiff.  Mrs.  McNeil  is  the  sole  surviving 
child  of  James  Kennedy,  deceased,  and  his 
sole  heir.  She  was  also  administratrix  upon 
his  estate.  Respondent  contends  that  the 
probate  sale  nnder  which  the  defendants 
claim  is  void,  because: 

1.  Neither  the  petition  for  the  sale  nor  the 
order  of  sale  contains  a  statement  of  the 
Jurisdictional  facts.    The  determination  of 
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this  qoestlon  depends  somewhat  upon  the 
nature  of  the  trihtinaL  The  order  was  made 
by  the  superior  court,  of  Sonoma  county,  In 
1887.  That  court  has  general  Jurisdiction 
derived  from  the  ctmstitution.  We  have  In 
this  state  no  probate  court,  but  superior 
courts  are  given  jurisdiction  of  all  matters 
of  probate,  Just  as  they  are  given  Jurisdic- 
tion of  cases  at  law  and  In  equity.  The  grant 
of  Jurisdiction  In  regard  to  matters  of  pro- 
bate is  contained  In  the  general  definition  of 
the  Jurisdiction  of  the  court  After  stating 
various  classes  of  cases,  or  matters  of  which 
the  court  has  Jurisdlcticm,  It  Is  said,  "And  of 
all  such  special  cases  and  proceedings  as  are 
not  otherwise  provided  for."  The  court  Is 
not,  therefoie,  while  sitting  In  probate,  a 
statutory  tribunal,  and  does  not  derive  its 
power  from  the  act  of  the  legislature;  nor 
are  probate  proceedings  classed  by  the  c(»i- 
stltution  as  special  proceedings.  If  the  ad- 
ministration of  an  estate  can  be  called  a 
"Judicial  remedy,"  then  It  is  classed  as  a 
special  proceeding  In  the  C!od^  which  di- 
vides all  "remedies"  Into  adversary  actions 
and  special  proceedings.  It  Is  a  proceeding 
in  rem  which  is  not;  in  the  technical  sense, 
such  a  special  proceeding,  unknown  to  the 
framework  of  the.  common  law,  as  will 
change  the  presumptions  which  attach  to  the 
action  of  the  court,  maldng  it  pro  hac  vice  a 
court  of  Inferior  and .  limited  Jurisdiction. 
If  this  was  ever  a  matter  of  doubt  it  was  set 
at  rest  by  the  case  In'  re  Burton,  93  Cal.  459, 
20  Pac.  36.  It  was  there  said:  "No  dis- 
tinct 'court  of  probate'  has  been  created  or 
recognized  by  the  present  constitution  of 
this  state.  The  constitution  has  created  su- 
perior courts,  and  has  given  them  original 
Jurisdiction  of  the  subject-matter  of  various 
classes  of  actions  and  special  proceedings, 
more  or  less  distinct  from  each  other;  among 
'  which  are  'all  actions  at  law  which  Involve 
the  title  or  possession  of  real  property,'  and 
'and  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for,'  and  'all 
matters  of  probate.'  "  It  is  further  said: 
"The  superior  court,  while  sitting  In  matters 
of  probate,  Is  the  same  as  it  Is  while  sitting 
m  cases  in  equity,  in  cases  at  law,  or  In 
special  proceedings;  and,  when  It  has  Juris- 
diction  of  the  subject-matter  of  a  case  fall- 
ing within  either  of  these  classes,  it  has  pow- 
er to  hear  and  determine.  In  the  mode  pro- 
vided by  law,  all  questions  of  law  and  fact, 
the  determination  of  which  is  ancillary  to  a 
proper  Judgment"  It  is  true  the  court,  al- 
though deriving  its  authority  from  the  con- 
stitution, Is  controlled  In  the  mode  of  its 
action  by  the  Oode,  and  so  It  Is,  to  the  same 
extent,  when  foreclosing  a  mortgage,  or  try- 
ing an  action  on  a  promissory  not&  In 
both  cases  it  Is  pursuing  the  mode  prescribed 
by  a  statute,  but  In  neither  does  It  derive 
Its  power  from  the  statute.  Indeed,  while 
the  legislature  may  regulate  the  mode  In 
which  .the  court  shall  exercise  Its  Jurisdic- 
tion, It  cannot  circumscribe  Its  powers.   This 


was  not  the  case  In  former  constitutions. 
By  the  constitution  of  1849  a  separate  tri- 
bunal was  created.  The  county  Judge  was 
directed  and  authorized  to  perform  the  duties 
of  surrogate  and  probate  Judge.  And  it  was 
held  that  the  legislature  could  grant  only  a 
special  and  limited  power  to  a  county  Judge 
when  acting  as  probate  Judge;  that  it  had 
and  could  be  vested  with  none  of  the  Juris- 
diction conferred  upon  other  courts,  unless 
by  express  authority  found  In  the  constitu- 
tion. Such  courts  were  said  to  have  only  a 
special  and  limited  Jurisdiction,  and  It  was 
required  that  Its  records  should  show  a  strict 
compliance  with  the  law  directing  and  au- 
thorising their  action.  This  rule  was  found 
intolerable,  and  In  1858  an  act  was  passed 
directing  that  the  same  force  and  effect  and 
the  lll^e  presumption  should  attach  to  th^r 
proceedings  as  to  the  proceedings  in  the  dis- 
trict courts.  This  act  has  been  held-  valid, 
and  probate  orders  made  since  Its  passage 
can  be  collaterally  attacked  only  on  such 
grounds  as  would  have  been  valid  against 
like  orders  made  by  the  district  court  Irwin 
V.  Scriber,  18  Cal.  499;  In  re  Sprigg's  Estate, 
20  Cal.  121;  HaUeck  v.  Moss,  22  Cal.  266. 
The  amendment  of  1862  still  left  the  probate 
court  a  separate  and  special  tribunal,  which 
did  not  have  full  probate  Jurisdiction.  Bush 
V.  Llndsey,  44  Cal.  121.  In  the  constitution 
of  1879  all  this  was  changed.  The  Jurisdic- 
tion was  given  to  the  highest  court  in  the 
state  having  a  general  common-law  Juris- 
diction. The  same  presumption  must  now 
attach  ta  decrees  in  probate  proceedings  up- 
on collateral  attack  as  to  Judgments  in  cases 
at  common  law  or  in  equity,  and  the  suffi- 
ciency of  the  proceedings  or  petition  will  be 
tested  by  the  same  liberal  rule  which  applies 
to-  the  pleadings  to  an  ordinary  action  upon 
such  attack. 

From  the  view  I  take  of  the  matter  it  Is 
not  important  to  determine  whether  the  ap- 
plication to  sell  real  estate  is  a  step  to  the 
administration  or  not,  although  I  do  not  doubt 
that  It  Is.  What  is  meant  when  it  is  said 
that  It  Is  an  todependent  proceeding  is  simply 
that  It  Is  essential  that  the  application  should 
be  made  substantially  as  provided  by  statute; 
otherwise  the  court  has  no  power  to  order  the 
sale,  or  the  admtolstrator  to  sell.  This  I  ad- 
mit, claiming  only  that  to  entertaining  the 
application  and  to  passtog  upon  it  the  court 
is  not  acttog  as  a  tQ>ecial  tribunal  to  which  a 
matter  Is  referred,  but  Is  to  the  exercise  of  its 
general  Jurisdiction  over  the  subject-matter, 
derived  from  the  constitution.  One  promi- 
nent purpose  of  administration  is  to  pay  the 
debts  of  the  estate  from  the  real  and  personal 
property  of  the  deceased.  The  administrator 
Is,  by  law,  charged  with  this  duty.  To  sell 
real  estate  to  pay  the  debts,  when  there  Is  not 
sufficient  personal  property,  is  as  plainly  a 
step  in  the  administration  as  Is  the  sale  of 
personal  property  few  the  same  purpose.  'But, 
although  it  is  within  the  scope  of  the  admin- 
istration to  sell  either  real  or  personal  proper- 


Digitized  by 


Google 


460 


PACIFIC  REPORTER,  Vol.  41. 


(CaL 


ty,  the  legislature  has  the  power  to  direct 
how  this  shall  be  done.  I  think  the  legisla- 
ture could  have  authorized  the  administrator 
to  do  so  without  any  order  or  decree  of  the 
court,  or  might  have  authorized  the  court  to 
make  the  order  without  petition  or  notice. 
It  has,  however,  prescribed  that  a  petition 
shall  be  filed,  and  that  notice  should  be  given, 
and  an  opportunity  for  a  hearing  shall  be  af- 
forded. Since  the  procedure  is  one  In  which 
there  are  no  adversary  parties  present  at  all 
times  in  court,  it  is  reasonable  to  hold,  as  has 
always  been  held,  that  these  acts  are  essen- 
tial to  the  power  on  the  part  of  the  court  to 
order  the  sale.  In  that  sense  the  petition 
and  notice  are  Jurisdictional.  As  in  all  other 
similar  matters,  however,  if  the  court  has  by 
the  petition  and  notice  acquired  jurisdiction, 
errors  afterwards  in  the  exercise  of  it,  how- 
ever gross,  will  not  render  the  decree  invalid. 
I  think  there  has  been  no  time  since  1858 
when  a  sale  of  real  estate  would  have  been 
held  void  because  it  omitted  to  give  a  de- 
scription of  all  the  real  estate  ot  which  the 
deceaned  died  seised,  or  the  value  or  condi- 
tion of  the  different  parcels.  Such  are  the 
alleged  defects  in  this  case.  But,  whatever 
strictness  was  formerly  required,  there  can 
be  no  question  since  the  amendments  to  sec- 
tion 1537  made  In  1874.  i  As  the  statute  now 
reads,  no  sale  Is  invalid  on  account  of  the 
omission  to  state  in  the  petiticm  any  of  the 
matters  enumerated,  provided  the  general 
facts  showing  that  a  sale  is  necessary  are 
proven  and  found.  Section  1537  expressly 
requires  the  statement  of  some  facts  which 
have  no  bearing  upon  the  question  of  the  ne- 
cessity of  the  sale.  The  description  of  the  real 
estate  or  its  value  can  throw  no  light  upon 
that  matter.  These  and  some  other  matters 
are  required  to  be  stated  to  enable  the  coutt 
to  exercise  its  discretion  more  intelligently, 
after  it  has  determined  the  sale  to  be  neces- 
sary. General  facts  showing  that  a  sale  is 
necessary  are  set  out  in  the  petition,  and  the 
decree  Imports  a  finding  of  their  truth,  and 
that  evidence  to  that  effect  was  given  at  the 
hearing.  The  facts  showing  that  a  sale  is 
necessary  are  that  there  are  debts;  that  an 
allowance  has  been  made  for  the  supped  of 
the  family;  or  that  there  are  expenses  of  ad- 
ministration, and  there  is  not  sufficient  per- 
sonal property  with  which  to  pay  them.  Such 
facts  are  alleged  in  the  petition,  and,  though 
erroneous,  the  decree  is  not  void,  nor  the  sale 
invalid  on  that  ground. 

2.  Many  irregularities  In  the  proceedings  In 
the  proI)ate  court  are  pointed  out  and  insisted 
upon  as  r«iderlng  the  sale  void.    If  the  court 

t  Code  Civ.  Proc.  §  1537,  provides  that  a  pe- 
tition for  the  sale  of  decedent's  land  must, 
among  other  things,  contain  a  general  descrip- 
tion of  all  the  land  of  which  decedent  died 
seised,  and  the  value  thereof,  but  that  a  fail- 
ure to  set  forth  the  facts  showing  the  sale  to 
be  necessary  will  not  invalidate  the  sul>sequ«it 
proceedings,  if  the  defects  l>e  supplied  by  proofs 
on  the  heanog,  and  the  general  facts  showing 
such  necessity  be  stated  in  the  decree. 


liad  Jurisdiction,  errors  in  the  exercise  of  it, 
however  gross,  would  not  render  the  decision 
invalid.  It  is  charged  that  no  order  to  show 
cause  was  made  or  published;  that  no  bond 
was  given;  that  a  private  sale  was  <»dered 
when  no  appraisement  had  been  made  within 
the  year,  and  that  the  records  show  that  a 
sale  was  not  necessary.  The  only  points 
here  sufficiently  serious  to  require  notice  are 
the  two  first  mentioned,— that  no  order  to 
show  cause  was  made,  and  no  bond  executed. 
They  depend  upon  the  same  facts.  The  re- 
turn day  mentioned  in  the  order  to  show 
cause  was  the  4th  day  of  April,  1887.  On 
that  day  a  hearing  was  had  and  proofs  made. 
A  decree  directing  a  sale  was  also  made  on 
that  day.  On  the  11th— seven  days  later— an- 
other decree  or  order  of  sale  was  made,  re- 
ferring to  the  same  petition,  and  reciting  that 
the  order  theretofore  made  in  the  matter  had 
been  vacated  for  errors.  Under  this  order 
made  on  the  11th  the  sale  took  place.  It  is 
not  in  form  a  nunc  pro  tunc  CM-der,  but  I  think 
it  sufficiently  appears  that  it  is  such.  It  was 
evidently  in  lieu  of  the  order  made  on  the  4th, 
and  must  be  regarded  as  the  decree  then  r«i- 
dered,  although,  by  mistake,  a  different  de- 
cree was  then  mtered.  The  bond  refers  to 
the  order  as  made  on  the  4th.  The  decree, 
as  above  stated,  is  actually  dated  as  of  the 
11th,  but  sufficiently  shows  that  its  true  date 
would  have  been  the  4th.  The  bond  was  ap- 
proved May  27th,  long  afta  the  first  order 
bad  been  vacated  and  the  nunc  pro  tunc  order 
substituted.  If  the  court  erred  In  ordering  a 
private  sale  rather  than  a  public  sale,  or  in 
determining  that  a  sale  was  necessary,  this 
was  mere  error,  and  does  not  affect  the  valid- 
ity of  the  sale. 

3.  But  it  is  contended  that  the  sale  is  void 
for  another  reason.  After  the  sale  had  been 
made,  and  two  days  before  the  confirmation, 
Mrs.  McNeil,  the  administratrix,  and  a  Mrs. 
Kennedy,  contracted  with  Potter,  who  pur- 
chased at  the  administrator's  sale,  to  pur- 
chase the  property  from  him,  or  to  make  an 
exchange  for  other  lands  belonging  to  them. 
In  pursuance  of  the  contract,  Potter,  at  the 
same  time,  conveyed  the  land  to  Mrs.  Mc- 
Neil and  Mrs.  Kennedy  by  grant.  This  was 
a  violation  of  section  1576,  Code  Civ.  Proc, 
and  is  therefore,  respondent  claims,  void. 
There  is  no  evidence,  nor  Is  it  found,  that  the 
sale  was  made  to  Potter  for  the  benefit  of 
Mrs.  McNeil  and  Mrs.  Kennedy;  but,  sup- 
posing that  until  the  date  of  the  deed  Potter 
was  acting  for  himself,  still  Mrs.  McNeil  had 
no  right  to  be  interested  in  the  purchase. 
Her  duty  as  administratrix  had  not  ended. 
It  was  incumbent  upon  her  to  prevent  the 
confirmation  if  a  better  price  could  be  ob- 
tained, or  If  a  sale  was  not  necessary.  Yet, 
considering  the  sale  as  made  to  the  admin- 
istratrix per  interpositam  personam,  it  -vas 
not  void.  This  was  decided  in  Boyd  t. 
Blankman,  29  Cal.  20,  after  an  elaborate 
consideration,  and  that  conclusion  has  never 
been  overruled  or  modified.    It  was  there 
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said:  "We  are  of  opinion  that,  by  holding 
the  sale  to  be  void  at  the  election  of  heirs 
or  other  i>er8ons  Interested  in  the  estate, 
the  mischief  intended  to  be  prevented  by 
the  statute  will  be  obviated,  and  at  the  same 
time  those  who,  in  good  faith  and  without 
notice  of  the  constructive  fraud  of  the  ad- 
ministrator, had  acquired  the  title  through 
the  agent  who  purchased  the  property  for 
the  use  of  the  administrator,  will  be  pro- 
tected from  losses."  If  the  'sale  were  abso- 
lutely void,  as  an  illegal  transaction,  inno- 
cent purchasers  would  not  be  protected.  Un- 
der the  rule  laid  down,  the  unfaithful  trus- 
tee may  be  prevented  from  making  a  profit 
from  his  violation  of  duty,  and  yet  the  bene- 
ficiary cannot  avail  himself  of  money  laid 
out  for  bis  use,  and  keep  the  property  too. 
He  must  rescind,  and  in  doing  so  restore  to 
the  purcliaser  the  money  which  has  been 
paid  to  him  as  a  consideration.  Respondent 
claims  that  this  case  was  overruled  in  Jones 
V.  Hanna,  81  Cai.  507,  22  Pac.  883.  Counsel 
are  misled  by  the  dissenting  opinion  ren- 
dered in  that  case  in  which  that  view  was 
taken.  In  the  opinion  of  the  court  that  idea 
is  expressly  repudiated,  and  the  point  ad- 
Judged  was  very  different  from  that  raised 
in  this  case  or  in  Boyd  v.  Blankman.  There 
the  administratrix  had  the  personal  property 
of  the  estate  sold  at  auction.  She  asked  the 
auctioneer  to  bid  them  in  for  her.  He  con- 
sented to  do  so,  but  demanded  security  for 
the  price  and  for  his  commlBsions.  Bihler, 
who  was  the  appellant  in  Jones  v.  Hanna, 
became  such  surety,  giving  to  Jones,  who 
was  to  purchase  for  Mrs.  Hanna,  his  note. 
The  suit  was  on  this  note,  and  the  court  held 
it  void,  as  against  public  policy.  It  was 
given  to  secure  Jones  upon  his  contract  to 
assist  Mrs.  Hanna  to  violate  her  trust.  The 
sale  to  Jones  for  Mrs.  Hanna  was  not  de- 
clared void.  A  simple  Ulnstratlon  will  show 
the  difference  in  the  casea  A.  desires  to  de- 
fraud B.  by  inducing  him  to  sell  to  A.  his  land 
for  half  its  value.  He  employs  G.  to  assist  in 
deceiving  and  defrauding  B.,  and  for  such 
services  promises  Wm  ?1,000,  and  gives  his 
note  for  that  amount.  The  fraud  having  been 
consummated,  the  court  will  not  aid  C.  in 
the  collection  of  his  note,  but  will  hold  it 
void.  But  B.  cannot  assume  that  his  deed 
Is  void  and  sue  A.  In  ejectment  to  recover 
the  land.  He  must  rescind,  and  bring  his 
action,  alleging  the  acts  of  fraud.  In  Jones 
V.  Hanna,  plaintiff  was  suing  on  such  a 
note,— at  least  the  court  so  held.  Bergin  v. 
Uaight,  99  GaL  52,  33  Pac.  760,  has  no  ap- 
plication. There  It  was  charged  that  the  ad- 
ministration itself  was  a  fraud.  Adminis- 
tration was  not  sought  to  pay  debts  or  to 
pass  the  property  to  heirs,  but  as  means  of  a 
fraudulent  acquisition  of  the  property  by 
the  plaintiff.  No  debts  were  paid,  and  no 
costs  which  benefited  the  heirs.  There  was 
no  occasion  for  rescission.  And,  besides,  no 
such  point  was  raised  or  attempted  to  be. 
It  is  said  that,  inasmuch  as  the  deed  was 


made  t>efore  the  decree  of  confirmation,  the 
sale  was  dlrecUy  to  the  administratrix,  and 
therefore  not  within  the  rule  laid  down  in 
Boyd  T.  Blankman.  The  title  passed  to  Mrs. 
McNeil  by  inurement  when  it  passed  to  Pot- 
ter. It  was  the  exact  case,  then,  of  a  pur- 
cliase  by  the  administratrix  per  interpositam 
personam,  as  in  the  case  of  Boyd  v.  Blank- 
man.  In  such  cases  the  sale  is  always  vir- 
tually to  the  administrator,  and  it  is  that 
fact  which  renders  it  voidable.  In  Burris 
V.  Adams,  "96  Cal.  664,  31  Pac.  565,  which 
was  an  action  by  the  same  plaintiff,  and  In 
which  the  attorneys  on  tK>th  sides  were  the 
same,  it  was  held  that  a  complaint  in  all 
respects  similar  to  that  in  the  case  at  bar 
was  insuiBclent,  because  the  facts  constitut- 
ing the  fraud  were  not  averred.  There  is 
no  reason  why  that  rule  should  not  apply  to 
this  case.  Plaintiff  sues  upon  the  theory 
that  he  Is  the  owner;  not  to  have  a  title 
which  defendant  has  procured  by  fraud  de- 
clared fraudulent  and  therefore  void.  Coun- 
sel says  the  objection  cannot  prevail  here, 
for  all  the  facts  are  set  out  in  the  answer. 
The  answer  contains  several  defenses,  but 
In  none  of  them  is  it  admitted  that  the  title 
of  defendant  was  obtained  by  fraud.  One 
defense  consists  In  a  denial  of  plaintiff's  ti- 
tle. This  was  all  the  answer  defendant  re- 
quired. The  other  defenses  were  that  plain- 
tiff was  estopped;  that  the  sale  had  l)eeu 
ratified;  and  tliat  the  defendants,  in  case  the 
sale  was  held  void,  were  entitled  to  be  sulv- 
rogated  to  the  rights  of  creditors  of  the  es- 
tate whose  claims  they  had  paid.  The  facts 
were  alleged  with  reference  to  these  last  de- 
fenses, and  were  material  only  to  them. 
Until  plaintiff  showed  his  title,  they  were 
not  material,  and  even  then  defendants  need 
not  rely  upon  them.  They  could  prove,  as 
they  did,  under  the  denial  of  plaintiff's 
title,  that  plaintiff  never  had  title,  by  show- 
ing tliat  they  had  It  themselves.  The  fact 
tiiat  the  action  was  brought  to  quiet  title 
rather  than  to  recover  possession  does  not 
require  any  different  pleading  on  the  part 
of  defendants.  It  Is  not  a  bill  of  discov- 
ery, and  defendants  are  not  required  to  state 
the  nature  of  their  claim  for  the  benefit  of 
plaintiff,  or  simply  to  have  it  passed  upon 
by  the  court  As  the  record  stands,  de- 
fendants are  entitled  to  recover  upon  the 
first  issue  made  by  them,  to  wit,  the  denial 
of  plaintiff's  title.  But  in  no  event  would 
the  answer  change  the  theory  of  plaintiff's 
action  or  constitute  notice  tliat  he  relied  up- 
on fraud.  He  would  have  been  compelled 
in  this  case  not  only  to  set  up  the  fraud, 
but  to  seek  a  rescission  of  the  fraudulent 
sale.  Perhaps  he  would  not  have  been  re- 
quired to  make  a  tender,  as  prescribed  in  the 
Code.  It  may  sometimes  be  Impossible  to 
do  that  In  such  cases  a  party  desiring  to 
sue  to  enforce  a  rescission  must  at  least  of- 
fer, as  a  condition,  to  make  such  restitution 
as  the  court  shall  direct;  and  if  the  parties 
cannot  be  placed  substantlalljr  in  statu  quo 
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tills  court  may  refuse  tbe  relief.  The  judg- 
ment and  order  axe  reversed,  and  a  new  trial 
awarded. 

We  concur:  BEATTY,  C.  J.;  GAROUTTB, 
J.;  HARRISON,  J.;  HENSEIAW,  J.;  VAN 
FUiET,  J. 

AlcFARLAND,  J.  I  concur  In  the  Judg- 
ment I  also  concur  In  the  opinion  of  Mr. 
.Tustice  TEMPLE,  ae  I  understand  It.  I  do 
not  understand  that  opinion  aa  declaring 
anything  more  on  the  subject  of  jurisdic- 
tion than  this:  that  while  the  superior  court, 
when  dealing  with  probate  matters,  is  to  be 
considered  as  a  court  of  general  Jurisdiction, 
with  the  same  presumptions  attaching  to  Its 
acts  as  In  any  other  action  or  proceeding 
over  which  It  has  jurisdiction,  still,  a  pro- 
ceeding to  sell  real  property  of  an  estate 
must  be  instituted  as  provided  by  statute; 
and  that  the  court  has  no  more  jurisdiction 
to  decree  a  sale  without  a  petition  than  It 
would  have  to  render  a  judgm«)t  on  a  prom- 
issory note  where  no  action  had  been  In- 
stituted by  the  filing  of  a  complaint  As 
thus  understood,  the  opinion  is  not  In  con- 
flict with  Pryor  v.  Downey,  50  Gal.  398,  and 
the  long  line  of  cases  there  cited,  and  re- 
ferred to  In  Richardson  v.  Butler,  82  Cal. 
1T4,  23  Pac.  9,  which  hold  that  "though  the 
proceeding  for  the  sale  occurs  in  the  gen- 
eral course  of  administration,  it  Is  a  distinct 
proceeding  in  the  nature  of  an  action  in 
which  the  petition  is  the  complaint  and  the 
order  of  sale  Is  the  judgment"  Pryor  v. 
Uowney,  supra.  After  the  act  of  1838  the 
old  county  court  was,  as  to  probate  proceed- 
ings, treated  as  a  court  of  general  jurisdic- 
tion; and  the  fact  that  the  present  constitu- 
tion gives  jurisdiction  of  probate  proceedings 
to  the  superior  court  does  not  affect  the  rule 
as  there  stated.  The  petition  for  a  sale  is 
a  necessary  prerequisite  to  the  jurisdiction 
of  the  court  to  order  a  sale;  and  I  do  not  un- 
derstand the  opinion  In  this  case  to  hold 
otherwise.  In  all  other  respects  I  fully  con- 
cur In  the  opinion. 


t.l  Cal.  Unrap.  M) 

BANK  OP  ESCONDIDO  t.  THOMAS  et  al. 

(No.  19,580.) 
tSnpreme  Court  of  California.    July  25,  1895.) 
Cartt  Wall— ExjotNiMO  Ubb— Actios  for  Cost. 

1.  In  an  action  to  enjoin  defendants  from 
using  a  certain  wall  as  a  party  wall,  the  an- 
swer alleged  that  said  wall  rested  in  part  on  de- 
fendnnts'  land.  JJrld,  that  the  issue  as  to 
n^betber  plaintiff's  building  extended  over  tbe 
tliTiding  line  wag  sufficiently  raised  by  the  piead- 
logs. 

2.  Where  a  board  of  directors  consented  to 
niiow  defendants  to  use  a  wall  of  the  corpora- 
tion's building  as  a  party  wall,  and  the  defend- 
ants erected  a  building  with  tbe  knowledge  and 
arauiesceiice  of  said  directors,  tbe  corporation 
will  be  ositoppcd  to  assert  tJiat  defendants  have 
no  interest  in  the  wall;  but  its  remedy,  if  any, 
i<i  an  action  for  tbe  recovery  of  a  proportionate 
part  of  the  cost  of  said  wall. 


3.  Where  plaintifrs  wall  projects  over  de- 
fendants' land,  equity  will  not  enjoin  defend- 
ants' use  thereof  as  a  party  wall. 

Commissioners'  decision.  Departmoit  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  Bank  of  Escondido  to  enjoin  W. 
W.  Thomas  and  another  from  using  a  cer- 
tain wall  as  a  party  wall.  Defendants  had 
Judgment,  and  plaintiff  ai^>eals.     Affirmed. 

Casslus  Carter,  David  L.  Wlthlngton,  and 
Withington  &  Carter,  for  appellant  B.  W. 
Britt,  for  respondents. 

BELCHER,  C.  The  plaintiff  Is  a  corporation 
engaged  In  the  business  of  banking.  In  1887 
it  acquired  the  title  to,  and  erected  a  two- 
story  brick  building  on  a  lot  In  the  town  of 
Escondido,  county  of  San  Diego.  The  de- 
fendants owned  the  two  adJohUng  lots  on 
the  west,  and  shortly  after  the  completion  of 
the  bank  building  they  commenced  the  erec- 
tion of  a  two-story  brick  building  thereon, 
and  completed  the  same  early  in  18S8.  To 
lay  the  foundation  for  the  west  wall  of  Its 
building,  the  plaintiff  excavated  a  trench 
3  feet  deep  and  3  feet  wide,  which  ^ctended 
over  Its  line,  and  upon  defendants'  land,  lli^ 
inches.  In  this  trench  the  foundation  was 
laid,  covering  the  whole  space  at  the  bottom, 
but  narrowing  towards  the  surface  of  the 
ground.  The  wall  erected  on  this  foundation 
was  13  Inches  thick,  and  it  projected  over 
the  plaintiff's  line  to  the  extent  of  %  Inch 
at  the  ground,  1^  inches  at  the  second-floor 
joists,  and  2^  inches  at  the  top  joists.  When 
defendants  were  erecting  their  building,  they 
claimed  the  right  to  use  the  pialutiirs  wall 
as  a  .party  wall,  and  they  Inserted  therdn  the 
Joists  for  each  of  the  three  floors  of  the 
building,  and  also  plastered  the  wall  without 
lathing.  They  also,  with  plaintiff's  consent 
cut  a  doorway  through  the  wall,  on  the  sec- 
ond floor,  so  that  free  passage  might  be  had 
between  the  said  buildings.  After  the  open- 
ing of  this  doorway  the  plaintiff  was  required 
to  pay  an  additional  rate  of  Insurance  on  Its 
building  by  reason  thereof,  and  It  claimed 
that  defendants  should  pay  such  increased  In- 
surance, which  they  did  for  about  a  year. 
Then  they  put  an  Iron  door  in  the  opening, 
after  which  no  Increased  insurance  was 
charged.  Ry  design,  the  defendants'  build- 
ing. In  finish  and  general  appearance,  was 
made  the  same  as  the  plaintiff's  building: 
and  when  finished  the  two  together  present- 
ed "the  appearance  of  virtually  a  single 
building,"  and  ever  since  they  have  been 
known  as  the  "Escondido  Bank  Block."  liat- 
er,— some  time  In  18iJ2,  it  would  seem,— the 
plaintiff,  by  one  of  its  directors,  presented 
to  the  defendants  a  bill  for  $300,  "for  ma- 
terials and  work  In  partition  wall."  Tbe  bill 
was  not  paid,  and  thereupon,  In  June  of  that 
year,  plaintiff  commenced  this  action,  alleg- 
ing "that  it  is  the  owner  and  entitled  to  the 
possession"  of  its  described  lot  of  land;  that 
defendants,  and  each  of  them,  claim  some 
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estate  or  Interest  in  said  real  property  ad- 
verse to  the  plaintiff;  and  that  their  claims 
are  without  rlg-ht,— and  praying  that  it  be 
adjudged  that  defendants  haye  no  estate  or 
Interest  whatever  In  or  to  said  real  property, 
or  any  portion  thereof,  and  that  they  be  for- 
ever enjoined  from  asserting  any  claim  to  the 
same  adverse  to  the  plaintiff.  By  their  an- 
swer the  defendants  disclaimed  any  right, 
title,  or  interest  in  the  land  described  hi  the 
complaint,  except  the  right  to  use  the  said 
wall  as  a  party  wall.  The  case  was  tried, 
and  the  court  found,  among  other  things,  that 
the  west  wall  of  plaintiff's  building  was 
erected,  eztmding  over  the  dividing  line  of 
the  lots,  as  before  stated;  that,  with  the 
knowledge  and  consent  of  plaintiff,  the  de- 
fendants inserted  the  Joists  of  their  building 
into  the  said  wall,  and  used  the  same  as  a 
party  wail,  and  that  no  objections  were  at 
any  time  made  by  the  plalntlfl  to  such  use, 
until  the  commencement  of  this  action;  that 
said  wall  la,  and  since  the  construction  of 
defendants'  building  has  been,  a  party  wall, 
and  that  plaintiff  agreed  with  defendants 
that  they  might  use  It  as  such;  that,  with  the 
consent  of  plaintiff,  the  defendants  caused  a 
doorway  to  be  opened  through  the  said  party 
wall,  and  aftaiwards,  to  save  extra  Insur- 
ance, placed  an  Iron  door  therein,  as  above 
stated;  and  that  defendants  claim  no'  interest 
in  the  lot  of  plaintiff,  except  for  the  support 
of  said  wall,  and  their  rigiht  to  use  the'eame 
as  a  party  wall.  Judgment  was  accordln^y 
entered  that  defendants  have  an  easement  of 
support  in  the  said  land  of  plaintiff,  of  and 
for  the  said  wall,  which  stands  partly  on 
the  plaintifTs  lot  and  partly  on  the  defend- 
ants' lot,  and  that  defendants  have  a  right 
to  use  such  wall  as  a  party  wall,  and  "that 
defendants  have  not,  nor  hare  any  of  them, 
any  right,  title,  or  Interest  m  or  to  the  land 
of  plaintiff,  except  as  herein  expressly  ad- 
judged." From  this  judgment,  and  an  order 
refusing  to  grant  a  new  trial,  the  plaintiff  ap- 
peals. 

1.  In  support  of  the  appeul.  It  is  claimed 
(hat  the  finding  to  the  effect  that  plaintiff's 
wall  extends  over  the  dividing  line  of  the 
lots  to  the  extent  of  from  %  an  inch  to  2^ 
inches  Is  not  within  the  Issues  raised  by  the 
pleadings.  We  see  nothing  in  this  point. 
The  answer  sets  up  the  facts  in  regard  to 
the  construction  of  the  two  buildings,  and 
alleges  "that  the  said  wall  of  the  plaintiff's 
building  has,  ever  since  the  construction 
thereof,  about  the  Ist  day  of  July,  1887,  as 
aforesaid,  rested,  and  does  yet  rest,  in  part, 
on  the  said  land  of  the  defendants,  and  that 
the  said  wall  is  a  party  wall,  and  ever  since 
about  the  1st  day  of  March,  1888,  has  been 
used  as  a  party  wall"  by  the  defendants 
and  the  plaintiff.  ThOs  was  quite  sufficient 
to  raise  the  issue  passed  upon. 

2.  It  Is  unnecessary  to  consider  at  length 
all  the  points  made  In  the  case,  and  dis- 
cussed by  counsel.  It  was  shown  that  dur- 
inc  all  the  time  of  the  construction  of  the 


defendants'  building  the  plaintiff  was  occu- 
pying its  banking  house,  immediately  adja- 
cent, and  its  officers,  without  raising  any 
objection,  dally  saw  and  knew  what  was 
being  done  by  defendants.  In  January, 
1888,  at  a  meeting  of  its  board  of  directors, 
the  subject  of  the  use  of  the  wall  by  defend- 
ants was  considered.  What  was  then  said 
and  done  la  thus  epitomized  in  the  testi- 
mony of  Mr.  Watson,  one  of  the  directors: 
"Mr.  Thomas  stated  that  they  were  going,  or 
had  commenced,  to  pnt  up  a  building.  He 
stated  it  was  to  be  of  the  general  finish  of 
the  bank,  and  wanted  to  join  on  our  wall. 
I  think  either  Mr.  Graham  or  myself  made  a 
motion  that  we  allow  them  to  do  that;  that 
we  considered  the  buUding  would  oohance 
the  value  and  appearance  of  the  bank  suffi- 
ciently to  reimburse  the  bank  for  the  use  of 
the  walL  My  impression  is  there  was  unani- 
mous consent.  I  think  this  was  while  the 
board  was  In  session.  I  am  not  positive 
there  was  any  motion,  but  it  was  the  tenor 
of  the  conversation,  and  I  understood  it  was 
agreed  to  on  that  basis."  There  was  other 
testimony  of  like  effect,  clearly  showing  that 
defendants'  right  to  use  the  wall  as  a  party 
wall  was  recognized  and  acquiesced  In  by 
the  plaintiff  and  its  officers  until  after  it 
presented  its  $300  bill  "for  materials  and 
work  in  partition  wall."  T^e  officers  of  the 
plaintiff  were  its  agents,  and  the  inile  is  that 
notice  to  an  agent  is  constructive  notice  to 
the  principal;  and  the  rule  applies  to  corpo- 
rations as  well  as  individuals.  Jefferson  v. 
Hewitt,  103  Gal.  624.  It  is  true  that  the  de- 
fendants were  two  of  the  seven  directors  of 
the  bank  during  all  the  time  the  buildings 
were  being  constructed,  but  that  fact  is  not 
material,  and  cannot  affect  the  conclusion 
reached.  Under  the  circumstances  shown, 
we  think  the  plaintiff  should  be  held  estop- 
ped from  claiming  that  defendants  have  no 
right  to  use  the  wall  as  a  party  wall,  and 
that  its  remedy,  if  any  it  had,  was  an  action 
to  recover  from  defendants  their  Just  pro- 
portion of  the  cost  of  the  materials  and  la- 
bor used  in  the  construction  of  the  wall. 
And,  in  support  of  this  view,  see  Zeininger 
V.  Schnltzler,  48  Kan.  63,  65,  28  Pac.  lOOT. 

3.  There  Is  another  ground  on  which  the 
Judgment  should  be  affirmed.  It  was  held 
in  Guttenberger  v.  Woods,  61  Cal.  523,  that 
be  who  seeks  equity  must  do  eqalty;  and 
therefore,  so  long  as  the  plaintiff's  wall,  laid 
on  his  own  land,  projects  over  the  defend- 
ants* land,  the  court  will  not  compel  the  de- 
fendants to  desist  from  using  It  as  a  party 
wall.  The  rule  declared  in  that  case  is  ap- 
plicable here,  and  should  be  followed.  The 
Judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur:  SBARLS,  0.;  VANCLIBF,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


Digitized  by 


Google 


464 


PACIFIC  BEPORTER,  Vol.  41. 


(CaL 


(108  Cal.  247) 
MASON  T.  CDLBBRT,  Connty  Clerk.     (No. 

18,426.) 
(Supreme  Court  of  CalifomU.  July  27,  1895.) 
Jdht  Fbbs. 
Under  Act  March  1,  1872,  declaring  that 
jurors  shall  receive  three  dollars  per  day  "for 
attendance  upon  courts  of  record,"  a  juror  who 
has  been  impaneled  for  trial  of  a  case  is  not  en- 
titled to  fees  for  days  that  he  is  excused  from 
attendance  on  account  of  continuance  of  the 
case. 

Department  1.  Appeal  from  superior  court, 
Amador  county;  John  F.  Davis,  Judge. 

Application  of  Ma«on  for  mandamus  to  Col- 
bert as  county  clerk.  Application  denied, 
and  petitioner  appeals.'    Affirmed. 

Chas.  H.  Crocker,  for  appellant  R.  C. 
Rust,  t<«  respondent 

HARRISON,  J.  The  appellant  was  one  of 
a  Jury  of  12  persons  who  were  Impaneled  in 
the  superior  court  of  Amador  county  for  the 
trial  of  William  Evans  on  a  charge  of  mur- 
der, October  16»  1893.  The  trial  proceeded 
from  day  to  day  to  and  Including  October 
28th,  when  two  of  the  Jurors  became  sick 
and  unable  to  perform  their  duty  as  Jurors, 
and  the  trial  of  tbe  cause  was  continued  from 
that  day  to  November  4tb,'  and  upon  No- 
vember 4tb,  the  two  Jurors  being  still  sick 
and  unable  to  attend,  the  cause  was  again 
postponed  until  November  11th,  and  from 
the  latter  date,  for  a  similar  reason,  until 
November  27th,  when,  the  two  Jurors  still  be- 
ing sick  and  unable  to  attend  court,  the  cause 
was  continued  for  the  term,  and  the  Jury  fi- 
nally discharged.  All  of  the  Jurors  impaneled 
were  present  In  court  each  day  until  October 
28th,  and  also  upon  the  several  days  to  which 
the  cause  was  continued,  until  they  were  fi- 
nally discharged;  but  on  the  days  on  which 
the  continuances  were  granted  on  account  of 
the  sickness  of  the  Jurors  they  were  all  ex- 
cused from  attendance,  and  permitted  to  go 
to  their  respective  bouses  and  business  dur- 
ing the  Intervening  periods.  Upon  their  dis- 
charge the  Jurors  received  warrants  for  the 
16  days  during  which  they  were  actively  en- 
gaged In  the  trial,  and  were  paid  thereon, 
but  they  Insisted  that  they  were  entitled  to 
compensation  for  each  of  the  43  days  from 
the  time  they  were  Impaneled  until  they  were 
finally  discharged.  The  other  jurors  assigned 
to  the  appellant  their  alleged  claims  for  jury 
fees,  and  he  subsequently  demanded  of  the 
respondent,  as  county  clerk  of  Amador  coun- 
ty, that  be  issue  certificates  of  attendance  for 
the  days  during  which  the  trial  had  been  sus- 
pended on  account  of  the  sickness  of  the  two 
Jurors;  and,  upon  his  refusal,  asked  for  a 
mandate  of  the  court  directing  him  to  do  so. 
The  court  refused  his  application,  and  the 
present  appeal  Is  from  this  order. 

The  statute  regulating  the  fees  of  jurors  In 
Amador  county  was  enacted  March  1,  1872 
(St.  1871-72,  p.  188),  and  provides  that  they 
shall  receive  three  dollars  per  day  "for  at- 
tendance  upon  courts  of   record."    It   was 


held  In  Jacobs  v.  Elliott,  104  C!al.  318,  37  Pac. 
942,  that,  imder  this  statute,  a  Juror  Is  en- 
titled to  be  paid  for  only  the  days  in  which 
he  Is  actually  In  attendance  upon  the  court; 
and  the  only  respect  in  which  that  case  dif- 
fers from  tbe  present  is  that  in  the  present 
case  the  Jurors  were  excused  from  attendance 
after  they  had  been  impaneled  to  try  fl  cause, 
whereas,  in  the  Jacobs  Case,  when  the  Juror 
was  excused  from  attendance,  he  had  not 
been  so  impaneled.  We  are  of  the  opinion, 
however,  that  the  principles  upon  which  that 
case  was  decided  must  govern  this.  A  Jtuvr 
may  be  In  attendance  upon  court  without  be- 
ing impaneled  to  try  any  cause,  and  for  every 
day  of  such  attendance  the  statute  authorizes 
blm  to  be  compensated.  The  per  diem  pro- 
vided by  the  statute  Is  not  Intended  to  be  in 
the  nature  of  a  salary  for  the  time  that  he 
is  serving  as  a  Juror,  or  as  wages  for  trying  a 
cause,  but  rather  as  a  compensation  for  the 
time  during  which  he  is  withdrawn  from  his 
ordinary  avocation  and  in  actual  attendance 
upon  tbe  court  After  he  has  been  drawn 
as  a  Juror  he  may  be  excused  from  attend- 
ance for  a  definite  period,  and,  after  a  Jury 
has  been  Impaneled  and  sworn,  the  remain- 
ing Jurors  may  be  excused  from  attendance 
until  some  future  day.  In  such  cases  tbey 
are  not  "in  attendance  upon  the  court"  during 
the  period  for  which  they  are  excused.  Nei- 
ther are  the  jurors  who  have  been  impaneled 
and  sworn  to  try  a  cause  in  attendance  upon 
the  court  during  any  period  that  they  are  ex- 
cused therefrom,  with  the  opportunity  to  be 
engaged  in  ordinary  avocations,  any  more 
than  if  they  had  been  relieved  from  attend- 
ance at  their  own  request,  or  because  the 
court  may  have  taken  an  adjournment  for  Its 
own  conveniencei.    Tbe  order  is  affirmed. 

We  concur:  GAROUTTE,  J.;  VAN  FLEET, 
J. 


(S  Cal.  tliiTep.  92) 
Ex  parte  CORRAN.     (O.  9.) 
(Supreme  Ourt  of  Oalifomla.     July  24,  1895.) 

LiBN  FOB  ComilSSIONEKS. 

Tbe  petitioner  was  employed  to  superin- 
tend a  canvass  for  subscriptions  to  a  publication, 
and  held  the  subscriptions  as  security  for  wages 
and  commissions  due  to  the  solicitors  and  him- 
self; but  it  appeared  that  all  wages  were  in  fact 
paid,  and  that  the  commissions  were  not  to  be 
paid  to  the  solicitors  until  the  publication  was 
issued.  Jlrld.  that  the  petitioner  had  no  right 
to  hold  such  contracts  as  against  the  receiver. 

In  bank. 

Petition  for  writ  of  habeas  corpus,  ex  part* 
Corran.    Writ  denied. 
John  H.  Dickinson,  for  petitioner. 

HARRISON,  J.  In  the  action  of  Painter 
V.  Painter,  for  the  dissolution  of  a  partner- 
ship, pending  in  tbe  superior  court  of  tbe 
city  and  connty  of  San  Francisco,  a  receiver 
bad  been  appointed  to  take  charge  of  the 
assets  of  the  firm,  and  an  order  was  made 
by  tbe  court,  directing  the  petitioner  berein 
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to  deliver  to  the  recelTer  certaia  contracts 
belonging  to  the  firm,  which  were  In  Us 
possession;  and  niton  his  refusal  to  comply 
with  the  order  he  was  adjudged  guilty  of 
contempt,  and  ordered  to  be  imprisoned  in 
the  county  jail  until  be  should  have  complied 
with  said  order.  The  circumstances  upon 
which  the  order  of  the  court  was  made  were 
as  follows:  Fainter  &  Co.  were  engaged  in 
publishing  lAngley's  San  Francisco  Direc- 
tory, and,  by  virtue  of  a  contract  entered 
into  between  them  and  the  firm  of  Francis 
&  Valentine,  the  latter  firm  was  interested 
in  the  publication  of  the  directory,  to  the  ex-, 
tent  of  20  per  cent,  on  all  copies  thereof  that 
should  be  sold  by  Painter  &  Co.  In  October, 
1894,  the  receiver  being  without  funds  to 
proceed  with  the  preparation  for  publishing 
the  directory  for  the  succeeding  year,  Fran- 
cis &  Valentine  and  J.  Milton  Painter,  a 
member  of  the  firm  of  Painter  &  Co..  em- 
ployed certain  solicitors  to  malce  a  canvass 
for  the  directory,  and  to  secure  contracts  of 
subscription  and  of  advertisements  therein, 
and  also  employed  the  petitioner  to  manage 
and  superintend  the  canvass.  For  this  pur- 
pose, Fiancis  &  Valentine  delivered  to  the 
petitioner  and  said  solicitors  a  number  of 
printed  blanks  for  subscription  to  the  di- 
rectory and  for  advertisements  therein,  and 
under  this  employment  the  solicitors  pro- 
cured a  number  of  contracts,  wbich  were 
turned  over  to  the  petitioner,  and  wbich  are' 
the  contracts  be  was  directed  to  deliver  to 
the  receiver.  The  petitioner  resisted  the  mo- 
tion in  the  superior  court  to  compel  him  to 
turn  over  the  contracts,  upon  the  ground  that 
lie  had  a  right  to  retain  them  as  security  for 
liis  claim  for  services  in  their  procurement, 
and  urges  in  his  present  application  for  a 
discharge  that  for  this  reason  the  court  had 
no  Jurisdiction  to  pass  upon  the  conflicting 
claims  of  title  between  him  and  the  receiv- 
er, or  to  adjudge  him  guilty  of  contempt  for 
refusing  to  i)art  with  the  contracts.  The 
power  of  the  court  to  pass  upon  a  contro- 
verted question  of  title  to  property  in  pro- 
ceedings in  this  nature  does  not.  bowever, 
arise  In  this  case.  The  petitioner  does  not 
claim  to  be  the  proprietor  of  the  contracts, 
but  merely  claims  that  the  contracts  are  held 
by  him  "as  security  for  commissions  earned 
by  the  said  solicitors,  and  wages  due  them  in 
connection  with  the  said  contract,  for  salary 
due  me  as  superintendent  of  such  solicitors, 
and  for  moneys  advanced  by  J.  Milton  Pain- 
ter In  connection  with  the  securing  of  the 
contracts."  He  does  not,  however,  state  that 
any  wages  were  due  to  the  solicitors,  and  al- 
though the  solicitors  made  affidavits  in  bis 
behalf,  in  which  they  stated  that  the  con- 
tracts were  turned  over  to  him  in  October, 
1S94,  to  be  held  by  him  until  they  should  be 
paid  their  wages,  at  the  rate  of  $2.50  per 
day,  during  the  time  they  were  employed,  to- 
gether with  any  commissions  remaining  due 
on  account  of  their  employment,  they  do  not 
state  that  they  have  not  since  been  paid  the 
v.4rp.no.5— 30 


full  amount  of  their  wages;  and  It  was  ebown 
by  the  affidavit  of  Francis  that,  with  the  ex- 
ception of  the  commissions,  the  petitioner  and 
said  solicitors  have  been  paid  the  full  amount 
due  them  for  their  services  in  making  said 
canvasa  It  was  also  shown  to  the  court, 
and  not  disputed,  that  the  solicitors  were 
not  entitled  to  receive  any  commissions  that 
may  liave  been  earned  by  them  until  after 
the  directory  had  been  published,  and  the 
amount  due  for  said  subscriptions  and  ad- 
vertisements had  been  collected.  Under 
these  facts,  it  cannot  be  claimed  by  the  pe- 
titioner that  the  solicitors  bad  any  right  to 
retain  the  contracts  as  security  for  their 
commissions.  The  petitioner  does  not  claim 
that  be  was  ever  authorized  by  J.  Milton 
Painter  to  retain  the  contracts  as  security  for 
any  moneys  advanced  by  him.  The  court 
was  therefore  fully  authorized  to  find  that 
the  reason  assigned  by  the  petitioner  for  re- 
taining the  contracts,  so  far  as  he  claimed  to 
hold  them  on  behalf  of  the  solicitors,  bad  no 
foundation  In  fact,  and  was  without  merit. 
His  claim  to  retain  them  as  security  for  sal- 
ary due  him  as  superintendent  of  the  solici- 
tors was  equally  unfounded.  We  know  of 
no  principle  of  law  which  authorizes  an  em- 
ploy£  to  take  or  retain  property  of  his  em- 
ployer until  his  wages  shall  have  been  paid. 
That  the  contracts  were  the  property  'of 
Painter  &  Co.  cannot  be  controverted.  Al- 
though the  petitioner,  as  well  as  the  solici- 
tors, state  in  the  affidavits  presented  by 
them  that  they  were  not  employed  by  Pain- 
ter &  Co.,  or  by  any  one  on  their  behalf,  they 
do  not  either  of  them  state  by  whom  they 
were  employed;  and  the  affidavit  of  Francis 
shows  with  particularity  by  whom  they 
were  employed,  and  that  the  employment 
was  on  behalf  of  Painter  &  Co.  It  was  Im- 
material to  the  petitioner  whether  the  con- 
tracts could  be  utilized  by  the  receiver,  or 
whether  the  withholding  of  them  would  be 
without  injury  to  him  or  to  Painter  &  Co. 
If  they  were  the  property  of  Painter  &  Co., 
the  receiver  was  entitled  to  their  possession. 
The  writ  is  discharged,  and  the  prisoner  re- 
manded. 

We    concur:     GA^OUTTB,    J.;     McFAR- 
LAND,  J.;  TEMPLE,  J. 


(108  Cal.  173) 

■    ©'CONOR   V.   ROARK.     (No.   19,556.) 
(Supreme  Court  of  California.     July  18,  1895.) 
Attachment— Affidavit. 

1.  An  affidavit  for  attachment,  entitled  in 
the  action  of  "O.,  receiver."  against,  etc.,  stat- 
ing that  O.,  being  sworn,  alleges  that  he  is  the 
plaintiff  in  t\je  above-entitled  action,  and  that 
defendant  therein  is  indebted  to  "him,"  shows 
that  theindebtedness  is  to  him  in  his  chara'Cter  of 
receiver,  within  Code  Civ.  Proc.  §  538,  requiring 
it  to  show  that  defendant  is  indebted  to  plain- 
tiff. 

2.  Under  Code  Civ.  Proc.  $  538.  requiring 
the  affidavit  for  attachment  to  specify  the 
amount  of  indebtedness,  it  is  euougn  to  state 
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the  principal  indebtedness,  without  mention  of 
interest  and  costs,  for  which,  without  stating 
amount,  the  complaint  makes  demand. 

3.  A  statement,  in  an  affidavit  for  attach- 
ment, of  the  amount  of  the  indebtedness,  over 
and  above  all  set-offs  "and"  counterclaims,  is  a 
sufficient  compliance  with  the  requirement  that 
it  state  the  amount  of  the  indebtedness  over 
and  above  all  set-offs  "or"  counterclaims. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; B.  S.  Torrance,  Judge. 

Action  by  Andrew  J.  O'Conor,  receiver  of 
the  Consolidated  National  Bank  of  San 
Diego,  against  Bllen  Roark.  Defendant's 
motloa  to  discbarge  a  writ  of  attachment  was 
denied,  and  she  appeals.    Affirmed. 


Trlppet   &    Neale,    for   appellant 
Shaw,  for  respondent 


V.    B. 


VANCUEF,  O.  This  appeal  is  from  an 
oi^er  denying  defendant's  motion  to  dis- 
charge and  quash  a  writ  of  attachment  is- 
sued in  the  above-entitled  action,  on  the 
ground  that  the  affidavit  upon  which  the 
wilt  was  issued  is  defective  and  insufficient. 
The  following  is  a  copy  of  the  affidavit:  "In 
the  Superior  Court  of  the  County  of  San 
Diego,  State  of  California.  Andrew  J. 
O'Conor,  Receiver  of  the  Consolidated  Na- 
tional Bank  of  San  Dlega,  Plaintiff,  vs.  Ellen 
Roark,  Defendant.  State  of  California,  Coun- 
ty of  San  Diego— as.  Andrew  J.  O'Conor, 
being  duly  sworn,  says  that  he  is  the  plain- 
tiff In  the  above-entitled  action;  that  the  de- 
fendant Ellen  Roark,  In  the  said  action,  is 
indebted  to  him  in  the  sum  of  seven  thou- 
sand seven  hundred  and  fifty  dollars,  over 
and  above  all  legal  set-offs  and  counterclaims, 
upon  an  express  contract  for  the  direct  pay- 
ment of  money,  to  wit,  an  assessment  and 
requisition  of  ^lOO.OOper  share  upon  the  share- 
holders of  the  Consolidated  National  Bank  of 
San  Diego,  levied  and  made  October  25, 
1893,  by  James  H.  Bckels,  comptroller  of  the 
currency,  under  and  by  virtue  of  the  laws 
of  the  United  States  of  America,  and  against 
the  defendant,  Ellen  Roark,  as  one  of  the 
stockholders  in  said  bank,  and  who  was  on 
June  21,  1893,  and  ever  since  has  been,  and 
now  is,  the  owner  and  bolder  of  seventy- 
seven  and  one-half  (llMd  of  the  capital  stock 
of  said  Consolidated  National  Bank  of  San 
Diego,  and  that  the  said  defendant  Is  a  non- 
resident of  this  state.  That  the  said  attach- 
ment is  not  sougibt,  and  the  said  action  is  not 
prosecuted,  to  hinder,  delay,  or  defraud  any 
creditor  or  creditors  of  the  said  defendant 
Andrew  J.  O'Conor."  The  grounds  of  the  mo- 
tion will  be  stated  and  considered  in  the 
oi-der  in  which  they  are  presented. 

1.  It  is  contended  that  the  affidavit  does 
not  show  tbat  the  defendant  was  indebted 
to  the  plaintiff  in  his  representative  character 
as  receiver.  The  title  of  the  action,  prefixed 
as  a  heading  to  the  affidavit,  characterizes 
the  plaintiff  as  "receiver  of  the  Consolidated 
National  Bank  of  San  Diego";  and,  referring 
to  this  beading,  the  affidavit  states  that  the 


affiant  Andrew  J.  O'Conor,  'Is  the  plaintiff 
in  the  above-entitled  action."  This  means 
tbat  he  is  Andrew  J.  O'Conor,  receiver  of  the 
Consolidated  National  Bank  of  San  Diego. 
The  next  statement  "tbat  the  defendant  in 
said  action  Is  indebted  to  'him,' "  plainly 
means  that  defendant  is  indebted  to  Andrew 
J.  O'Conor,  as  characterized  in  the  title  of  the 
action.  The  pronoun  "him"  relates  to  and 
stands  for  Andrew  J.  O'Conor,  receiver  of  the 
Consolidated  National  Bank  of  San  Diego, — 
the  plaintiff  in  the  action,— else  it  Is  not  true^ 
as  stated  in  the  affidavit,  that  Andrew  3. 
O'Conor  is  the  plaintiff  in  said  action.  It  fol- 
lows that  the  affidavit  complies  in  this  re- 
spect with  the  requirement  of  the  Code  of 
Civil  Procedure  (section  538)  that  It  shall 
show  "tbat  the  defendant  is  indebted  to  the 
plaintiff."  As  said  by  this  court  in  Bank  of 
California  v.  Boyd,  86  Cal.  388,  25  Pac.  20, 
"the  Indebtedness  to  the  plaintiff  is  the  prin- 
cipal element  required  in  the  affidavit,  and 
when  that  appears  by  direct  statement,  and 
there  is  nothing  in  the  affidavit  inconsistent 
with  such  direct  statement  of  Indebtedness, 
the  affidavit  as  to  such  Indebtedness  should, 
in  our  judgment  l>e  held  sufficient"  In  that 
case  it  is  further  said:  "The  same  particular- 
ity of  statement  *  *  •  la  not  required  In 
the  affidavit  for  the  Issuance  of  a  writ  <^  at- 
tachment as  In  the  complaint"  See,  also, 
Flagg  V.  Dare  (Cal.)  40  Pac.  80i. 

2.  It  is  contended  that  the  affidavit  Is  fatal- 
ly defective  In  that  the  sum  of  Indebtedness 
therein  specified  differs  from  the  amoimt  of 
plaintiff's  demand  as  stated  in  the  complaint 
and  in  the  writ;  the  sum  of  Indebtedness 
specified  In  the  affidavit  being  $7,750,  where- 
as the  amount  of  plaintiffs  demand  as  stat- 
ed in  the  complaint  and  also  in- the  writ  Is 
$7,750  "with  Interest  thereon  from  Novem- 
ber 25,  1893,  at  7  per  cent,  per  annum." 
While  secUon  540  of  the  Code  of  Civil  Pro- 
cedure requires  the  writ  of  attachment  to 
command  the  sheriff  to  attach  so  much  prop- 
erty "as  may  be  sufficient  to  satisfy  the  plain- 
tiff's demand,"  and  to  state  the  amount  of 
such  demand  "in  conformity  with  the  com- 
plaint" there  is  no  requirement  tbat  the 
affidavit  shall  specify  the  amount  of  tbe  in- 
debtedness in  conformity  with  plaintiff's  de- 
mand as  stated  In  the  complaint  nor  that 
the  writ  shall  state  the  amount  of  plalntUTs 
demand  In  conformity  with  the  affidavit  Yet 
the  nature  of  the  indebtedness  Is  sufficiently 
stated  \n  the  affidavit  to  show  that  it  draws 
legal  Interest  from  the  date  of  Its  maturity; 
so  that.  In  legal  effect,  there  is  no  substan- 
tial difference  between  the  affidavit  and  the 
complaint  In  respect  to  interest  The  Indebt- 
edness, the  amount  of  which  the  statute 
(parenthetically)  requbres  to  be  specified  In 
the  affidavit,  is  tbe  principal  thing,  to  which 
the  light  to  legal  Interest  pertains  as  a  mere 
incident  An  asslgnmoit  of  the  principal 
debt,  without  reference  to  interest,  would 
pass  the  incidental  rlgiht  to  Interest  How- 
ever, I  think  it  a  sufficient  answer  to  the 
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objection  under  consideration  that  tbe  statute 
requires  the  affidavit  to  specify  only  the 
amonat  of  the  indebtedness,  and  not  the 
amount  of  plaintUI's  demand,  ih  the  com- 
plaint, which  may  be,  and  In  this  case  is,  for 
the  principal  debt,  interest,  and  costs.  It  Is 
to  be  observed,  however,  that  the  amount  of 
neither  the  Interest  nor  the  costs  for  which 
judgment  is  demanded  is  stated  in  the  com- 
plaint; and  that  the  amount  of  neither  could 
have  been  estimated  at  the  time  the  affidavit 
was  made,  since  such  amount  of  each  dep^id- 
ed  upon  future  contingencies. 

3.  The  statute  requires  the  affidavit  to  8];)ec- 
Ify  the  amount  of  the  Indebtedness,  "over 
and  above  all  legal  set-offs  or  counterclaims." 
But  the  language  of  the  affidavit  In  this  case 
is,  "over  and  above  all  legal  set-offs  and 
counterclaims."  And  it  is  contended  that  the 
substitution  of  the  conjunction  "and"  in  the 
affidavit  for  that  of  "or"  in  the  statute  Is 
such  a  departure  from  the  statutory  require- 
ment as  makes  the  affidavit  meffectual  as  the 
foundation  for  the  writ  of  attachment.  Coun- 
sel for  appellant  say:  "There  Is  a  distinc- 
tion between  set-offs  and  counterclaims. 
♦  •  •  Counterclaim  embraces  both  set-off 
and  recoupment,  and  is  more  comprehensive 
than  either."  Conceding  this,  and  that  the 
word  "or,"  in  the  statute,  Is  used  in  its  or- 
dinary disjunctive  sense  (which  I  do  not  ad- 
mit), still  the  affidavit  must  be  held  sufficient; 
for,  If  It  be  sufficient  to  state  that  the  amount 
of  indebtedness  is  over  and  above  either  set- 
offs or  counterclaims.  It  must  be  sufficient  to 
state  that  the  amount  is  over  and  above  both 
set-offs  and  countsrclaims.  Where  a  statute 
authorizes  an  act  to  be  done  upon  the  exist- 
ence of  any  one  of  several  distinct  conditions, 
the  existence  of  all  such  conditions  would 
surely  be  sulflcient  to  Justify  the  act.  I  think 
tlic  order  should  be  affirmed. 

We  concur:    BRITT,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  Is  affirmed. 


(lOS  Cal.  214} 

SECURITY     T.OAN     &     TRUST     CO.     OF 

SOUTHERN    CALIFORNIA  *v.    KAUFF- 

MAN    et   al.    (McCALLISTER,    Intervener. 

Xo.  19,497). 
(Supreme  Court  of  California.     July  22,  1885.) 
Declaration  of  Hombstead— Rights  of  Wife — 

MuKTOAOE  Foreclosure — ^Vesue — Istervbn- 
TiON  BT  Insane  Wife  of  MoBTeAOOR. 

1.  A  declaration  of  homestead,  properly  ex- 
ocuted  find  acknowledged  by  a  married  man.  as 
the  "hend  of  a  familr."  as  authorized  by  Civ. 
Code.  §i  1260-1263,  when  filed  for  record,  im- 
mediately inures  to  tlie  benefit  of  his  wife, 
whether  she  has  Itnowledge  thereof,  or  not,  and 
tboush  she  is  at  the  time  insane. 

2.  The  fact  that  a  woman  other  than  the 
mortgagor's  wife  joined  in  the  execution  of  a 
iDortj^age  on  the  homestead  does  not  prevent 
the  ibortgngor's  lawful  wife  from  claiming  the 
mortKsee  to  be  void  as  to  the  homestead. 

3.  Const  art.  6,  §  5,  requires  all  actions  for 


the  enforcement  of  lienb  to  be  commenced  in 
the  county  in  which  the  land  is  situated.  Code 
Civ.  Proc.  g  392,  provides  that  actions  for  the 
foreclosare  of  liens  and  mortgages  on  land  must 
be  tried  in  the  county  in  whioi  the  subject  of 
the  action  is  situated,  subject  to  the  power  of 
the  court  to  change  the  place  of  trial.  Held, 
that  where  an  action  for  the  foreclosure  of  a 
mortgage  was  commenced  in  the  county  in 
which  the  land  was  situated,  and  subsequently 
the  portion  of  the  county  in  which  it  was  situ- 
ated was  organized  into  a  new  county,  the  court 
in  which  the  action  vras  commenced  did  not  lose 
jurisdiction  for  trial  of  the  action. 

4.  Where,  in  an  action  on  a  note,  and  to 
foreclose  a  collateral  mortgage,  defendant  does 
not  deny  the  execntion  of  the  note,  plaintiff  is 
entitled  to  judgment  on  it,  though  the  mortgage, 
being  on  the  homestead,  is  void  becailse  executed 
without  consent  of  the  wife. 

-'  5.  Where  an  insane  wife  eonld,  under  Code 
Civ.  Proc.  §  387,  intervene  in  an  action  for  the 
foreclosure  of  a  mortgage  of  land  selected  by 
her  husband  as  a  homestead,  the  appointment 
of  a  guardian  ad  litem  for  the  wife  before  filing 
her  complaint  in  intervention  is  proper. 

6.  An  objection  to  the  sufficiency  of  the 
proof  on  which  a  guardian  ad  litem  was  appoint- 
ed for  an  insane  wife  on  intervention  in  a  suit 
to  foreclose  a  morticage  on  a  homestead  cannot 
be  considered,  in  the  absence  from  the  record 
of  the  evidence  upon  which  the  original  appoint- 
ment was  made. 

Department  1.  Appeal  from  superior  court, 
San  Diego  county;   W.  h.  Pierce,  Judge. 

Action  by  Security  Loan  &  Trust  Com- 
pany of  Southern  California  against  Jules 
Kauffman,  Ezra  McCallister,  and  others,  on 
a  note,  and  to  foreclose  a  mortgage  securing 
it.  Amanda  Fisher  McCallister  intervened. 
From  a  judgment  for  defendants  and  inter- 
vener, and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Judgment  as  to  defendant 
husband  Ezra  McCallister,  on  the  note,  re- 
versed. As  to  other  defendants  and  Inter- 
vener, affirmed. 

Jefferson  Chandler  and  Shirley  C.  Ward, 
for  appellant  Daney  &  Wright,  for  re- 
spondents. 

HARRISON,  J.  The  plalnUff  seeks  by 
this  action  to  foreclose  a  mortgage  purport- 
ing to  have  been  executed  to  it  by  the  de- 
fendants Ezra  McCallister  and  Mary  McCal- 
lister, "his  wife."  The  execution  of  the 
mortgage  and  note  was  not  denied  by  either 
of  these  defendants.  The  defendant  Ezra, 
in  his  answer,  alleged  that  his  codefendant 
Mary  was  not  his  wife;  that  he  was  mar- 
ried In  February,  1867,  to  one  Amanda  Fish- 
er, and  that  she  had  ever  since  that  date 
been  bis  lawful  wife;  that  on  June  5,  1883, 
be  was  residing  with  his  family  upon  the 
premises  described  In  the  mortgage,  and  on 
that  day  made  and  hied  with  the  county  re- 
corder a  declaration  in  which  he  claimed  the 
said  premises  as  his  homestead;  that  the 
land  was  community  property  of  himself 
and  his  said  wife,  Amanda;  that  the  home- 
stead had  never  been  abandoned,  and  that 
the  said  Amanda  did  not  join  in  the  execu- 
tion of  the  mortgage;  and  that  she  was  a 
necessary  party  to  the  action.  A  guardian 
ad  litem  was  appointed  by  the  court  for 
Amanda,  upon  the  gi'ouud  that  she  was  In- 
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sane  and  incompetent;  and  by  leave  of  the 
court  a  complaint  In  Intervention  was  filed 
on  her  behalf,  In  which  the  same  facts  were 
alleged  as  were  alleged  in  the  answer  of 
Ezra.  Upon  the  trial  of  the  cause  the  court 
found  in  accordance  with  the  allegations  of 
this  answer,  and  rendered  Judgment  in  fa- 
vor of  the  Intervener.  The  plaintiff  has  ap- 
pealed. 

1.  The  declaration  of  homestead  filed  by 
the  defendant  Ezra  HcCallister  was  as  fol- 
lows: "Know  all  men  by  these  presents: 
That  I  do  hereby  certify  and  declare  that  I 
am  the  head  of  a  famUy,  and  that  I  do  now, 
at  the  time  of  making  this  declaration,  ac- 
tually reside  with  my  family  on  the  land  and 
liremlses  hereinafter  described  [here  follows 
a  description].  That  my  family  consists  of 
myself  and  my  four  minor  children,  to  wit, 
Lawrence  McCallister,  aged  eleven  years; 
Annie,  aged  fourteen  years;  Eliza,  aged 
twelve  years;  and  Rhoda,  aged  six  years. 
That  it  is  my  intention  to  use  and  claim  the 
$iaid  lot  of  land  and  premises  above  describ- 
ed, together  with  the  dwelling  house  there- 
on, and  its  appurtenances,  as  a  homestead, 
and  1  do  hereby  select  and  claim  the  same 
as  a  homestead.  That  the  actual  cash  vjalue 
of  said  property  I  estimate  to  be  two  thou- 
sand dollars."  It  is  contended  on  behalf  of 
the  appellant  that,  inasmuch  as  he  failed 
to  state  in  the  declaration  that  he  was  ,a 
married  man,  he  Is  precluded  from  claiming 
the  privileges  incident  to  the  homestead  of 
a  married  man,  and  tbfiX  the  homestead 
must  be  considered  as  that  of  "another  per- 
son," provided  for  in  chapter  3  of  the  title 
in  the  Civil  Code  relating  to  homesteads. 
n?he  mode  in  which  a  homestead  la  to  be 
created,  as  well  as  the  legal  incidents  which 
attach  to  its  existence,  are  purely  statutory. 
Section  1260  of  the  Civil  Code  declares  that 
a  homestead,  not  exceeding  $5,000  in  value, 
may  be  selected  and  claimed  "by  any  head 
of  a  family";  and  in  section  1261  the  phrase 
"'head  of  a  family"  is  declared  to  include  the 
husband,  when  the  claimant  is  a  married 
person.  The  homestead  authorized  by  chap- 
ter 3  is  for  any  person  "other  than  the  head 
of  a  family."  Section  1262,  Civ.  Code,  de- 
-clares  that  the  husband,  or  other  head  of  a 
family,  must  execute  and  file  with  the  re- 
corder a  de<;laratlon,  which,  by  section  1263, 
must  contain  "a  statement  showing  that  the 
person  making  it  is  the  head  of  a  family." 
In  Jones  v.  Waddy,  66  Cal.  457,  6  Pac.  92, 
it  was  held  that  a  statement  by  the  declar- 
ant that  he  is  the  head  of  a  family  Is  a 
statement  of  the  ultimate  fact  required  by 
this  section,  and  is  saUicient.  It  must  be  ' 
held,  therefore,  that  the  above  declaration 
was  sufficient  to  impress  the  land  with  the 
Incidents  of  a  homestead.  McCallister  was 
the  head  of  a  family,  and  so  stated  in  his 
declaration,  and  he  was  also  the  husband 
of  a  living  wife;  and  the  property  selected 
was  the  community  property  of  himself  and 
his  said  wife.     As  be  was  not  required  to 


state  in  his  declaration  whether  he  was  mar^ 
ried,  or  who  were  the  members  of  his  fami- 
ly, the  statement  or  omission  of  those  facts 
did  not  imimlr  the  sufficiency  of  the  declara- 
tion, or  prevent  its  inurement  to  the  benefit 
of  his  wife.  By  filing  the  declaration  for 
record,  the  land  therein  described  was  im- 
pressed with  all  the  legal  incidents  which 
the  statute  gives  to  a  homestead,  one  of 
which  is  an  exemption  from  forced  sale. 
Civ.  Code,  §  1240.  The  exception  to  this 
exemption  whfch  Is  provided  in  section 
1241  has  no  application  to  the  present  case, 
for  the  reason  that  the  mortgage  set  forth 
in  the  complaint  was  not  executed  "by  the 
husband  and  wife,"  nor  was  McCallister,  at 
the  time  of  its  execution,  "an  unmarried 
claimant."  A  declaration  of  homestead, 
properly  executed  and  acknowledged  by  a 
married  man,  when  filed  for  record,  immedi- 
ately inures  to  the  benefit  of  his  wife, 
whether  she  is  Ignorant  thereof,  or  is  fully 
acquainted  with  the  transaction.  Nor  does 
the  fact  that  she  is  insane  deprive  her  of  its 
benefits,  or  give  to  the  husband  any  greater 
interest  in  the  estate,  or  authorize  him  to  in- 
cumber it,  except  in  the  mode  provided  by 
statute.  St.  1873-74,  p.  582.  .The  filing  of 
the  declaration  for  fecord  Is  a  notice  to  all 
who  may  thereafter  deal  with  the  property 
that,  if  the  declarant  is  a  married  person, 
the  homestead  cannot  be  conveyed  or  Incum- 
bered "unless  the  instrument  by  which  It  is 
conveyed  or  incumbered  is  executed  or  ac- 
knowledged by  both  husband  and  wife." 
Civ.  Code,  §  1242.  Whether  the  declarant  is 
a  married  person,  or  not,  is  a  question  of 
fact,  which  must  be  determined  by  whoever 
would  take  a  conveyance  or  incumbrance  of 
the  property;  and  no  statement  or  act  of  the 
husband  alone  can  obviate  the  necessity  of 
the  wife's  uniting  In  the  instrument  of  con- 
veyance or  incumbrance,  or  deprive  her  of 
her  estate  In  the  property.  The  record  of 
the  declaratI<Ki  Is  a  sufficient  notice  to  all 
persons  to  put  them  upon  Inquiry;  and 
If  they  fail  to  make  such  inquiry,  or  to 
take  such  steps  as  will  protect  them  In  their 
dealings  with  the  husband,  the  loss  should 
fall  on  them,  rather  than  on  the  wife, 
who  has  In  no  respect  contributed  thereto. 
Inasmuch  as  the  plaintlfr  procured  Mary 
McCallister.  who  is  described  as  the  wife 
of  Ezra,  to  unite  with  him  in  the  execution 
of  the  mortgage.  It  cannot  contend  that  it 
relied  upon  the  recorded  declaration  as  af- 
fording a  presumption  that  McCallister  waa 
unmarried.  The  representations  by  McCal- 
lister that  she  was  his  wife,  whether  such 
representations  were  by  direct  statement, 
or  the  presumption  arising  from  their  hav- 
ing lived  together  as  husband  and  wife, 
were  but  self-serving  declarations  and  repre- 
sentations on  his  part,  and  could  not.  In  any 
respect,  bind  or  affect  the  respondent. 
Whether  Mary  was  In  fact  the  wife  of  Ezra, 
or  whether  she  personated  his  wife,  was  to 
be  determined  by  the  plaintiff  at  Its  risk: 
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■and  its  reliance  upon  any  statements  or  In- 
formation to  that  effect  grlTen  by  E2ira  can- 
not serve  as  a  protection  against  the  claim 
of  Amanda,  or  be  a  substitute  for  the  trath. 
Whether  Ezra  would  be  estopped  from  deny- 
ing the  validity  of  the  mortgage,  If  he  alone 
were  affected,  need  not  be  considered.  See, 
however,  Qagliardo  v.  Dumont,  54  Cal.  489. 
It  Is  very  clear  that  Amanda  is  not  estopped 
from  asserting  the  invalidity  of  the  mort- 
gage by  any  act  of  her  husband,  or  from 
claiming  to  be  his  wife  by  the  fact  tliat  he 
has  recognized  another  woman  as  such. 

2.  At  the  time  the  action  was  commenced 
the  .land  described  In  the  complaint  was  sit- 
.nate  In  the  county  of  San  Diego,  and  the  ac- 
tion was  commenced  in  the  superior  conrt  of 
that  county,  and  was  tried  in  that  conrt  Jan- 
uary 11, 1894.  Subsequent  to  the  commence- 
ment of  the  action  the  county  of  Riverside 
was  organized,  under  an  act  of  the  legisla- 
ture approved  March  11.  1803  (St  1883.  p. 
158),  and  the  land  is  included  within  the 
boundaries  of  tlmt  county.  After  the  cause 
had  been  submitted  to  the  court,  and  the 
court  liad  orally  announced  its  decision,  the 
plaintltr  moved  the  court  to  transfer  the 
cause  to  Riverside  county  for  trial,  upon  the 
ground  that  by  the  organization  of  that 
county  the  superior  court  of  San  Diego  coun- 
ty had  lost  jurisdiction  to  proceed  further  In 
the  case. 

The  constitution  (article  6,  §  6)  declares  that, 
"all  actions  for  the  enforcement  of  liens" 
shall  be  commenced  in  the  county  in  which 
the  real  estate,  or  some  portion  thereof,  is 
situated;  and  at  the  time  this  action  was 
"commenced"  the  property  was  situate  with- 
in the  boundaries  of  San  Diego.  The  consti- 
tntlon  does  not,  however,  require  that  the 
action  shall  be  "tried"  in  the  county  in 
which  the  properly  is  situated;  and  the  stat- 
utory provision  in  section  392,  Code  Civ. 
Proc.,  that  actions  "for  the  foreclosure  cf 
Hens  and 'mortgages  on  real  property"  must 
be  tried  in  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  situated, 
"subject  to  the  power  of  the  court  to  change 
the  place  of  trial,"  shows  that  "the  place  of 
trial"  is  not  an  element  going  to  the  Jurisdic- 
tion of  the  court,  but  is  a  matter  of  legisla- 
tive regulation.  The  provision  for  the  trans- 
fer of  certain  actions  to  the  superior  court  of 
the  county  of  Riverside,  which  is  contained 
In  section  12  of  the  act  providing  for  the  or- 
ganization of  that  county,  shows  the  extent 
of  this  reflation  which  the  legislature  deem- 
ed necessary,  and  implies  that  only  the  ac- 
tions there  designated  were  to  be  transferred 
for  triaL 

3.  There  was  no  error  In  the  appointment 
of  a  guardian  ad  litem  for  Amanda  Fisher 
McCallister.  She  bad  an  interest  in  the  mat- 
ter in  litigation,  and  also  an  interest  in  the 
success  of  the  defendant  Ezra  McCallister. 
The  court  was  therefore  authorized  by  sec- 
tion 387,  Code  Civ.  Proc,  to  permit  her  to  be- 
■come  a  party  to  the  action.   Having  been 


thus  permitted  to  become  a  party  to  the  ac- 
tion, and  being  Insane,  she  could. appear  only 
by  a  general  guardian,  or  a  guardian  ad 
litem.  The  conrt  had  the  same  authority  to 
appoint  a  guardian  ad  litem  for  her  before 
the  filing  of  her  complaint  in  intervention 
that  it  has  to  appoint  a  guardian  ad  litem  for 
an  infant  plaintiff  before  the  action  is  com- 
menced. As  this  appointment  is  a  travers- 
able fact,  which  must  be  alleged  In  the  com- 
plaint (Crawford  v.  Neal,  56  Cal.  321),  it  fol- 
lows that  it  must  be  made  before  the  com- 
plaint is  filed.  The  objection  to  the  compe- 
tency or  sufficiency  of  the  proof  of  her  in- 
sanity cannot  be  considered,  as  there  is  no 
'record  before  us  of  the  evidence  upon  which 
the  original  appointment  was  made.  Ttie 
evidence  at  the  trial  was  sufficient  to  Justify 
the  court  in  finding  that  she  was  Insane. 

4.  That  portion  of  the  Judgment  "that  the 
plaintiff  take  nothing  by  this  action"  is  not 
sustained  by  the  other  iMrtlons  of  the  rec- 
ord. The  defendant  Ezra  McCallister  did  not 
deny  the  executipn  of  the  note  set  forth  in 
the  complaint,  and  the  plaintiff  is  entitled  to 
a  Judgment  thereon  against  him. 

The  Judgment  in  favor  of  the  intervener, 
Amanda  Fisher  McCallister,  and  the  order 
denying  a  new  trial  as  to  her,  are  affirmed. 
That  portion  of  the  Judgment  that  the  plain- 
tiff take  nothing  by  this  action  is  reversed, 
so  far  as  the  same  applies  to  the  defendant 
Ezra  McCallister,  and  the  superior  court  Is 
directed  to  enter  a  Judgement  against  him  up- 
on the  promissory  note  set  forth  in  the  com- 
plaint. The  costs  of  this  appeal  will  be 
taxed  against  Ezra  McCallister. 


We     concur: 
FLEET,  J. 


GAROUTTB.     J.;      VAN 


OaS  CaL  2S5) 
KOEBIG  V.  SOUTHERN  PAO.  CO.  et  al. 
(No.  19,658.) 

(Supreme  Court  of  California.     July  25,  1895.) 

VKRDICT— A83EBSMENT  OF  DaUAOES. 

'Where  plaintiff's  testimony  showed  that 
the  loss  sustained  was  the  amount  claimed  in  the 
complaint,  and  defendants'  counsel  admitted 
the  value  of  the  property  as  alleged,  it  .was  et- 
roT  for  the  jury  to  assess  damages  in  a  less 
amount. 

Department  1.  Appeal  from  superlw  court, 
Los  Angeles  county;  Waldo  M.  York,  Judge. 

Action  by  Julius  Koebig  against  the  South- 
ern Pacific  Company  and  others  to  recover 
damages  for  the  loss  of  certain  goods.  From 
the  Judgment  therein  rendered,  and  an  ordw 
denying  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

E.  S.  PUlsbury,  Stephen  M.  White,  and 
White  &  Monroe,  for  appellant  A.  B.  Hotch- 
klss,  for  respondents. 

VAN  FLEET,  J.  Action  to  recover  of  de- 
fendants $34,891.26  as  damages  alleged  to 
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bave  l>een  occasIcHied  by  the  destruction  of 
certain  brapdles.  wines,  liquors,  and  other 
personal  proi>erty,  swept  away  by  the  Iios 
Angeles  river  during  Ugh  water,  by  reason, 
as  alleged  by  plaintiff,  of  said  river  being 
obstructed  and  diverted  by  a  railroad  bridge 
constructed  by  the  predecessor  of  defend- 
ants, and  maintained  by  the  latter,  and  which 
bridge,  it  Is  alleged,  was  so  faultily  and  neg- 
ligently constructed  and  maintained  as  to 
constitute  a  dangerous  nuisance,  in  that  it 
was  not  of  sufficient  space  or  size  to  admit 
of  the  flow  of  the  waters  of  the  river  beneath 
it,  whereby  they  were  dammed  up  and  caused 
to  leave  their  banks  and  wash  away  and  de- 
stroy the  property  in  questltxi.  The  cause' 
was  tried  by  a  Jury,  which  rendered  a  ver- 
dict for  plaintiff  of  $500.  -From  the  judgment 
entered  ihereoa,  and  an  order  denying  a  new 
trial,  plaintiff  appeals. 

There  is  but  <me  question  necessary  to  be 
noticed.  It  is  contended  by  plaintiff  that 
there  was  no  evidence  to  support  the  finding 
of  the  jury  as  to  the  amount  of  damage  suf- 
fered by  plaintiff,  and  that  the  verdict  in 
that  regard  is  against  the  Instruction  of  the 
court,  and  therefore  contrary  to  law.  The 
court  Instructed  the  jury,  among  other  things: 
"It  is  conceded  that  the  property  described 
in  the  complaint  as  having  been  destroyed 
was  of  the  value  stated  in  the  c(»nplalnt; 
and,  if  you  find  that  said  property  was  de- 
stroyed in  the  manner  and  under  the  circum- 
stances as  stated  in  the  complaint,,  it  will  be 
your  duty  to  r«ider  a  verdict  for  the  admit- 
ted value  thereof."  It  is  claimed  by  plain- 
tiff that  this  instruction  was  based  upon  the 
fact  that  the  evidence  given,  on  the  part  of 
plaintiff,  as  to  quantity  and  value  of  goods 
destroyed,  clearly  established  the  damages  as 
alleged  in  the  complaint,  and  that  this  evi- 
dence was  wholly  without  conflict,  and  uncon- 
tradicted by  defendants,  who  not  only  put  in 
no  evidence  on  the  question,  but  admitted 
at  the  trial  that,  if  liable  at  all,  they  were 
liable  for  the  damages  alleged  in  the  com- 
plaint. Defendants  deny  this.  They  claim 
that  the  evidence  given  by  plaintiff  as  to  the 
quantity  of  goods  destroyed  was  not  direct 
or  positive,  or  such  as  the  jury  were  botmd  to 
believe;  that  there  was  no  admission  by  de- 
fendants of  the  quantity  of  goods  destroyed, 
but  only  as  to  the  value  per  gallon  of  the 
goods  which  plaintiff  should  prove  to  hare 
been  eventually  lost;  and,  further,  that  the 
Instruction  quoted  does  not,  and  was  not  in- 
tended to,  charge  the  jury  that  the  quantity 
of  goods  lost  was  admitted,  but  that  the 
Jury  were  at  liberty  to  find,  on  that  question, 
either  for  or  against  plaintiff's  evidence.  The 
position  of  defendants  is  not  supported  by  the 
record.  The  evidence  on  the  part  of  plaintiff 
was  such  as,  in  the  absence  of  any  counter- 
railing  proof  by  defendants  on  the  subject, 
left  the  jury  no  room  to  find  that  any  of  the 
property  was  destroyed,  if  not  all.  The  tes- 
timony of  the  witness  Kohler  was  sufllciently 
direct  and  positive.    He  testified  explicitly 


and  In  detail  as  to  the  various  items  lost,  and 
their  value,  and  then  stated:  "The  total  loss 
was  $34,891.20.  The  various  items  which  I 
have  enumerated,  composing  that  sum  total, 
constitute,  in  my  opinion,  a  fair  and  moder- 
ate estimate  of  the  loss  sustained,"  etc.  The 
construction  attempted  to  be  put  upon  the 
testimony  of  the  witness  that  he  was  then 
stating  the  quantity  and  value  of  goods  orig- 
inally swept  away,  and  not  what  was  actually 
lost,  over  and  above  the  amount  eventually 
recovered.  Is  not  borne  out  by  an  examination 
of  the  witness'  whole  testimony.  But,  fur- 
thermore, we  think  the  record  fully  establish- 
es plaintiff's  claim  that  defendants  admitted, 
not  only  the  value,  but  the  quantity,  of  the. 
goods  lost,  to  be  as  claimed  by  plaintiff.  We 
can  put  no  other  construction  upon  the  state- 
ments of  defendants'  counsel  that  will  make 
than  consistent  with  his  conduct  of  the  trial. 
During  the  examination  of  a  witness  by  one 
of  plaintifTs  counsel  on  the  subject  of  the  lost 
property,  it  was  suggested  that  he  ask  the 
witness  as  to  value.  Oounsel  for  defendants 
thereupon  said:  "There  is  no  dispute  about 
the  value.  I  concede  that  the  valuation  is 
reasonable.  If  we  are  liable  at  all:"  Were 
it  not  for  what  followed  there  might  possibly 
be  room  for  the  claim  of  defendants  that  this 
admission  referred  only  to  the  value  pnr  gal- 
lon, and  not  to  quantity  of  goods  lost.  At  a 
later  stage  in  the  trial,  however,  when  a  ques- 
tion arose  between  counsel  as  to  the  material- 
ity of  certain  evidence,  one  of  plaintiff's  coun- 
sel said:  "But  we  are  suing  for  specific  dam- 
ages anterior  to  this  time;  specific  and  de- 
fined. It  Is  not  the  damage  to  the  freehold, 
but  the  damages  described  In  the  complaint 
for  a  list  of  articles  which  you  admit  your- 
self,"—to  which  defendants'  counsel  replied: 
"If  we  are  liable  at  all."  It  is  perfectly  ob- 
vious from  this  that  defendants'  admission 
went  to  the  quantity  and  value  of  the  prop- 
erty, as  alleged,  and  thereby  covered  the  dam- 
ages as  claimed.  Furthermore,  that  the  court 
so  understood  counsel's  position  is  apparent. 
This  is  clearly  Indicated  by  the  instruction 
quoted,  which  is  in  no  way  modified  by  other 
parts  of  the  charge.  The  jury  are  not  left 
free  to  assess  the  amount  of  damages  suf- 
fered by  plaintiff  In  the  event  they  find  for 
the  latter.  As  claimed  by  plaintiff,  the  only 
question  left  to  the  Jury  was  whether  the 
property  was  destroyed  in  the  manner  and 
under  the  circumstances  alleged.  If  they 
found  that  issue  in  the  affirmative,  they  were 
bound,  under  the  court's  instruction,  to  assess 
the  damages  at  the  amount  claimed  in  the 
complaint.  That  they  did  so  find  la  necen- 
sarlly  Implied  from  the  verdict,  since  a  vh-- 
dict  in  favor  of  plaintiff  was  a  finding  for  him 
upon  all  the  material  issues.  The  verdict, 
however,  not  only  Ignores  the  admitted  facts 
as  to  the  amount  of  damages  suffered,  but 
plainly  disregards  the  charge  of  the  court 
upon  that  point.  It  Is  therefore,  in  that  re- 
gard, both  unsupported  by  the  evidence  and 
contrary  to  law.    The  judgment  and  order 
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denying  a  new  trial  are  reyersed,  and  a  new 
trial  ordered. 


We  concur:   HAHRISON,  J.-,  GAROUTTB, 


J. 


(108  Cal.  232) 

WHITNBT  T.  DAGGETT  et  al.     (No.  10,415.) 
(Supreme  C!oart  of  Oalilomia.     July  25,  1895.) 

JUDGHEHT  BT  DbFAOLT  — VaOATISO  — EBCITAI.  0» 

Serviob. 

1.  A  motion  to  set  aside  a  judgment  by  de- 
fault merely  because  the  judgment  roll  did  not 
show  that  a  copy  of  the  summons  by  publica- 
tion had  been  deposited  in  the  post  office  was 
properly  denied,  where  the  entry  of  default 
and  the  judgment  redte  that  defendant  had  been 
regularly  summoned,  and  where  no  request  was 
made  for  leave  to  answer,  nor  a  defense  on  the 
merits  exhibited. 

2.  Though  the  redtal  in  a  judgment  that  de- 
fendant was  duly  summoned  is,  in  the  absence 
of  the  affidavit  of  service,  only  prima  fade  evi- 
dence of  that  fact  when  the  judgment  is  direct- 
ly attacked,  it  must  be  rebutted  before  the  jud^ 
ment  will  be  set  aside. 

Cominlssloners'  decision.  Department  1. 
Appeal  trom  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Action  by  W.  W.  Whitney  against  Henry 
Daggett,  C.  J.  Beanrais,  and  others,  to  fore- 
close a  mortgage.  From  an  order  denying 
bis  motion  to  vacate  the  Judgment  therein 
rendered,  U.  3.  Bcauvals  appeals.    Affirmed. 

Wm.  Humphrey,  for  appellant.  Parish'  & 
Mossholder,  for  respondent. 


VANCLIEF,  C.  Action  to  foreclose  a 
mortgage,  in  which  C.  3.  Beauvais  was  made 
a  party  defendant  on  the  ground  that  he 
"bas,  or  claims  to  have,  some  interest  in  or 
lien  upon"  the  mortgaged  premises,  as  pur- 
chaser, mortgagee,  judgment  creditor,  or  oth- 
erwise, but  which,  whatever  it  may  be.  Is 
subject  and  inferior  to  the  lien  of  said  mort- 
gage. Judgment  by  default  was  entered 
against  all  the  defendants  on  October  14, 
1892.  On  November  10,  1893,  C.  J.  Beau- 
vais, alone,  moved  the  court  for  an  order  set- 
ting aside  and  vacating  the  judgment  and 
decree  so  far  as  the  same  refers  to  or  con- 
cerns, and  so  far  as  the  same  afCects,  his  in- 
terest In  the  property  described  in  the  judg- 
ment. The  groimd  of  the  motion  is,  not  that 
summons  was  not  duly  served  on  Beauvais, 
but  "that  the  papers  on  file  and  records  in 
said  action  fall  to  show  that  he  was  ever 
served  with  summons  in  said  action."  It 
appears  that  the  court  ordered  summons  to 
be  served  on  Beauvais  by  publication;  and 
the  Jtidgment  roll  contains  a  proper  affidavit 
for  sncb  publication,  in  which  it  is  stated 
tbat  the  residence  of  Beauvais  was  then  at 
Pboenix,  in  the  territory  of  Arizona.  The 
Judgment  roll  also  contains  an  order  for 
■acb  publication,  in  which,  besides  all  other 


requisites,  it  was  ordered  that  a  copy  of  the 
summons  and  complaint  in  the  action  be 
forthwith  deposited  In  the  United  States 
post  office  at  San  Diego,  Cal.,  postpaid,  di- 
rected to  said  defendant  at  bis  place  of  resi- 
dence, and  also  contains  sufficient  proof,  by 
affidavit  of  the  printer,  of  publication  of  the 
summons  according  to  the  order  of  the  coiut, 
but  contains  no  evidence  that  a  copy  of  the 
summons  or  complaint  had  been  deposited  in 
any  post  office.  Yet  It  Is  stated  In  the  entry 
of  his  default,  and  recited  In  the  judgment, 
that  the  defendant  Beauvais  had  been  "duly 
and  regularly  summoned  to  answer  unto 
plaintiff's  complaint  herein,"  and  had  made 
default  In  that  behalf,  and  tbat  such  default 
bad  been  duly  and  regularly  entered.  At 
the  bearing  of  the  motion  the  mover  offered 
no  evidence  except  the  judgment  roll,  and 
the  plaintiff  offered  no  evidence  whatever. 
Nor  did  Beauvais  offer  or  ask  leave  to  an- 
swer the  complaint,  or  pretend  tbat  he  bad 
any  defense  thereto.  Nor  did  be  show  or 
claim  that  he  ever  had  any  Interest  in  or  lien 
upon  the  mortgaged  property,  nor  tbat  he 
was  or  would  be  at  all  affected  by  the  judg- 
m«it  of  foreclosure.  The  court  denied  the 
motion,  and  frtmi  the  order  denying  it  the 
defendant  Beauvais  brings  this  appeal. 

There  is  no  ground  for  any  pretense  that 
the  motion  was  made  under,  or  Is  warranted 
by,  section  473  of  the  Code  of  Civil  Proce- 
dure, since  It  was  not  made  witbLn  a  year 
after  the  entry  of  the  judgment,  and  no 
showing  of  any  defense  to  the  action,  or  in- 
jury to  the  mover,  was  made.  Therefore  the 
motion  was  properly  denied,  unless  the  judg- 
ment aupears,  upon  its  face,  to  be  void. 
Jacks  V.  Baldez.  97  Cal.  91,  31  Pac.  899; 
People  V.  Harrison,  84  Cal.  608,  24  Pac.  311. 
"A  judgment  void  upon. its  face  Is  one  that 
appears  to  be  void  by  an  Inspection  of  the 
Judgment  rolL  The  mere  absoice  from  the 
roll  of  a  paper— for  example,  the  return  of 
the  officer  showing  a  service  of  the  sum- 
mons— cannot  invalidate  the  judgment,  when 
the  judgment  Itself  recites  the  fact  that  the 
defendant  was  duly  served  with  process." 
People  V.  Harrison,  supra.  To  the  same  ef- 
fect Is  Freem.  Judgm.  §  130.  In  such  case, 
however,  the  recital  In  the  judgment  is  only 
prima  fade  evidence  of  service  when,  as  in 
this  case,  the  judgment  is  directly  attacked, 
and  is  never  conclusive  except  where  the  at- 
tack Is  collateral.  McKinlay  v.  Tuttle,  42 
Cal.  571.  But  In  the  case  at  bar  there  is  no 
evidence,  either  in  or  dehors  the  record,  hav- 
ing the  slightest  tendency  to  rebut  the  re- 
dtals  in  the  judgment  I  tliink  the  order 
should  be  affirmed. 

We  concur:     SEARLS,  C;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  Is  affirmed. 
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(lUS  Cal.  Xl) 

LAKESHORB  CATTLE  CO.  v.  MODOO 

LAND  &  LIVE-STOCK  CO. 

(No.  18,330.) 

(Supreme  Court  of  California.     July  27,  1895.) 

Chanoe  of  Vbnub — Reposal  of  Motiok — Patbbs 
CossiDKKKD — Review. 

1.  Refusal  to  change  the  place  of  trial  will 
not  be  disturbed  where  the  allegations  of  the 
complaint  show  the  action  to  have  been  brought 
in  the  proper  county,  though  these  facts  are 
controverted  by  the  affidavit  presented  by  de- 
fendant on  the  motion  for  change. 

2.  On  motion  to  change  place  of  trial,  the 
court  may  look  into  the  complaint  to  see  if  there 
is  any  reason  for  retaining  the  cause,  though  it 
ia  not  offered  as  an  affidavit  in  reply  to  papers 
read  in  support  of  the  motion,  especially  where 
the  notice  of  motion  states  that  it  will  be  based 
on  affidaritB  and  "all  the  papers"  in  the  action. 

Department  1.  Appeal  from  superior  court, 
Modoc  county;  O.  L.  Claflln,  Judge. 

Action  by  the  Lakesbore  Cattle  Company 
against  the  Modoc  Land  &  Livestock  Com- 
pany. Defendant  moves  to  change  the  place 
of  trial.  Motion  denied,  and  defendant  ap- 
peals.   AtUrmed. 

Spencer  &  Raker  and  G.  A.  Raker,  for  ap- 
pellant Farrett  T.  Richards,  O.  F.  Harris, 
and  H.  L.  Spargnr,  for  respondent 

HARRISON,  J.  Appeal  from  an  order  de- 
nying a  motion  to  change  the  place  of  trial. 
Tbe  defendant  is  a  corporation,  whose  prin- 
cipal place  of  business  is  in  the  city  and 
county  of  San  Francisco,  and  the  present  ac- 
tion was  brought  against  It  in  the  superior 
court  for  the  county  of  Modoc.  After  the 
summons  bad  been  served  upon  the  defend- 
ant, It  \nade  a  motion  to  have  the  place  of 
trial  changed  to  San  Francisco,  upon  the 
ground  that  that  was  the  county  of  Its  resi- 
dence. The  motion,  was  denied,  and  the  de- 
fendant has  appealed. 

The  facts  alleged  in  the  complaint  show 
that  the  obligation  of  the  defendant  to  the 
plaintiff  arose  in  the  county  of  Modoc,  and, 
under  the  provisions  of  section  16  of  ar- 
ticle 12  of  the  constitution,  the  action  was 
properly  brought  in  that  county.  At  the 
hearing  of  the  present  motion,  the  defend- 
ant attempted  to  controvert  these  averments 
of  the  complaint  by  the  affidavit  of  Bayley, 
who  was  its  president  at  the  time  of  the 
alleged  transactions,  and  urges  that,  as  it 
appeared  from  .this  affidavit  that  the  aver- 
ments In  the  complaint  were  false,  the  court 
erred  in  denying  this  motion.  Without  de- 
termining whether  a  court  would  be  au- 
thorized in  any  case  to  determine  that  the 
affidavits  presented  to  it  upon  a  motion  of 
this  nature  were  sufficient  to  overcome  the 
allegations  of  the  complaint,  or  to  permit 
those  allegations  to  be  determined  by  affi- 
davits, it  is  sufficient  to  say  that  there  is  a 
direct  conflict  between  the  affidavit  of  Bay- 
ley  and  the  complaint  in  the  present  action, 
and  that  we  cannot  set  aside  the  decision  of 
the  court  thereon. 

The  appellant,   however,   urges  that  the 


court  was  not  authorized  to  look  Into  the 
complaint  for  the  purpose  of  determining 
whether  there  was  any  reason  for  retaining 
the  cause,  and  that  the  affidavit  should 
alone  have  been  considered  in  determining 
the  motion,  Inasmuch  as  the  plaintiff  did  not 
offer  the  complaint  as  an  affidavit  in  reply  to 
the  papers  read  in  support  of  the  motion. 
The  defendant  in  Its  notice  of  motion,  had 
stated  that  it  would  be  based  upon  certain 
affidavits,  "and  upon  all  the  papers,  files, 
records,  and  proceedings  In  the  above-en- 
titled action,"  and  at  the  hearing  read  this 
notice  of  motion,  and  also  its  demurrer  to 
the  complaint,  in  which  reference  was  made- 
to  the  allegations  therein.  After  the  mov- 
ing papers  had  been  read,  the  plaintiff's 
counsel,  in  the  course  of  his  argument  read 
the  complaint  to  the  court,  and,  to  the  query 
of  the  counsel  for  the  defendant  whether 
he  was  reading  the  complaint  merely  by  . 
way  of  argument  replied  that  he  was. 
There  was  no  error  by  the  court  in  exam- 
ining the  complaint,  even  If  it  had  not  been 
read  on  behalf  of  the  plaintiff.  It  was  made 
a  part  of  the  record  on  the  motion  by  the 
act  of  the  defendant;  and  without  such  act 
since  It  was  a  part  of  the  records  in  the  case, 
the  court  was  authorized  to  examine  it  for 
the  purpose  of  determining  the  motion.  Hol- 
lenbach  v,  Schnabel,  101  Cal.  312,  35  Pac 
872.    The  order  Is  affirmed. 

We  concur:  •  Q  A  R  O  U  T  T  E,  J.;    VAN 
FLEET,  J. 


(IM  Cal.  2G0> 
CARDENAS   v.    MILLER.     (No.   19,412.) 
(Supreme  Court  of  California.     July  27,  1895.) 
Unrbcobded  Chattei,  Moktqaoes— Void  mb 
against  Creditors. 
An  attachment  is  prior  to  a  chattel  mort- 
gage executed  before,   but  recorded  after,   issu- 
ance of  the  attachment,  though  the  attaching 
creditor  had  actual  knowledge  of  the  mortgage: 
Civ.  Code,  §  2957,  declaring  that  an  unrecorded 
chattel  mortgage  shall  be  void  as  against  credit- 
ors and  subsequent  purchasers  and  iacumbran- 
cers  in  good  faith,  not  l}eing  modified  by  section 
1217.  providing  that  an  unrecorded  instrument 
is  valid  as  between  the  parties  thereto  and  those 
having  notice  thereof,  the  latter  section  being 
part  of  a  chapter  relating  to  tiie  recording  of 
transfers  of  real  estate.     39  Pac.  783,  affirmed. 

In  bank. 

On  rehearing.  For  former  opinion,  see  38 
Pac.  783. 

PER  CURIAM.  Upon  further  considera- 
tion of  this  cause  upon  rehearing,  we  are  sat- 
isfied with  the  conclusion  reached  in  de- 
partment as  expressed  in  the  opinion  of  Mr. 
Commissioner  SEARLS.  The  supposed  con- 
flict between  the  opinion  of  the  department 
and  the  case  of  Fette  t.  Lane  (Cal.)  37  Pac. 
U14,  urged  in  the  petition  for  rehearing,  does 
not  exist.  The  court  were  there  consider^ 
ing  the  rights  of  a  subsequent  mortgagee 
taking  with  notice  of  a  prior  unrecorded 
mortgage,  and  the  question  as  to  the  rights 
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of  an  attaching  creditor  against  tbe  bolder 
of  sucb  a  mortgage  was  not  involved.  It 
la  true  that  the  learned  commissioner  wbo 
wrote  tbe  opinion  in  that  case  snggesta,  in 
passing:  "Nor  could  the  attachment  of  tbe 
property  by  defendant,  after  notice  of  plain- 
tiff's mortgage,  affect  his  lien,  even  if  the 
attachment  had  not  been  dismissed."  Bnt 
the  question  of  the  effect  of  an  attachment 
was  not  before  the  court,  and  wliat  Is  there 
said  with  reference  thereto  was  not  neces- 
sary to  a  determination  of  the  case.  It  is 
therefore  to  be  regarded  as  mere  dictum, 
and,  as  it  announces  a  doctrine  which  we 
regard  as  inconsistent  with  the  plain  mean- 
ing and  effect  of  our  statute,  it  cannot  be 
permitted  to  affect  our  consideration.  Our 
statute  makes  a  very  plain  distinction  be- 
tween creditors  and  subsequent  purchasers 
and  mortgagees.  The  latter  are  protected 
against  the  pri<w  unrecorded  mortgage  only 
when  they  take  their  conveyances  "In  good 
faith  and  for  value";  and,  of  course,  they 
do  not  take  them  in  good  faith  if  they  have 
actual  notice  of  the  prior  mortgage.  But 
not  so  as  to  creditors.  As  to  them,  good 
faith  is  not  made  a  condition,  bnt  such  a 
mortgage  Is  declared  void  without  qualifica- 
tion. As  to  them,  the  question  of  actual 
notice  is  made  wholly  immaterial,  under  the 
statute,  and  consequently  knowledge  on  their 
part  of  the  existence  of  such  unrecorded 
mortgage  will  not  protect  its  holder  against 
their  claims.  The  plain  import  of  the  stat- 
ute is  that  nothing  bnt  a  compliance  with  its 
terms  will  protect  a  mortgagee  of  chattels 
against  creditors.  This  construction  is  in 
accord  with  tliat  given  to  the  statutes  of  a 
numl)er  of  other  states  wherein  a  similar 
distinction  is  made  in  the  law  between  cred- 
itors and  subsequent  purchasers  and  mort- 
gagees. See  Jones,  Ghat  Mortg.  g  318,  and 
cases  cited.  Our  statute  is  expressed  In  lan- 
guage so  clear  and  unequivocal,  indeed,  as 
to  be  snsc^tlble  of  no  other  reasonable  con- 
struction, unless  the  explicit  terms  of  sec- 
tion 2957,  Civ.  Code,  are  to  be  regarded  as 
modified  by  the  provisions  of  section  1217; 
but,  for  the  reason  stated  in  tbe  opinion  of 
ttte  department,  it  is  clear  to  our  minds  that 
the  latter  section  has  no  application.  The 
Judgment  and  order  appealed  from  are  af- 
tlrmed. 


(106  Cal.  36S) 

CARPENTER  v.  8HINNBB8.  (No.  19,551.) 
(Supreme  Court  of  California.  Aug.  3,  1895.) 
43CIETISG  Title  —  Pleadino  as  Evidesce  —  Con- 
CLDSIVENESS  or  Tax  Deed— Notice  of  Sale. 
1.  Under  Code  Civ.  Proc.  f  448,  making 
failure  of  a  party  to  deny  by  affidavit  the  genu- 
ineness and  due  execution  of  a  written  instru- 
ment made  a  part  of  an  adverse  pleadinff  an 
admission  of  the  same,  the  failure  of  plaintiff  in 
an  action  to  qniet  title  to  deny  by  affidavit  the 
genuineness  and  due  execution  of  a  tax  deed  set 
oat  in  the  answer  is  an  admission  only  of  the 
due  execution  and  genuineness  of  it,  and  not  of 
ita  legal  effect. 


2.  Pol.  Code,  §  3786,  makes  a  tax  deed  prima 
facie  evidence  that  the  assessment  was  made 
according  to  law,  of  the  nonpayment  of  the 
taxes,  of  the  sale  at  the  proper  time  and  place, 
and  execution  of  the  deed  by  the  proper  officer, 
and  that  the  property  has  not  been  redeemed; 
section  3787  makes  such  deed  conclusive  evidence 
of  the  regularity  of  all  proceedings  from  assess- 
ment to  execution  of  the  deed;  Act  March  13, 
1883  (St.  p.  S3),  requires  the  board  of  trustees  of 
cities  of  the  sixth  class  to  provide  by  ordinance 
a  system  for  the  collection  of  its  taxes  corres- 
ponding as  nearly  as  possible  to  the  state  sys- 
tem; and  section  871  of  the  act  declares  that 
deeds  on  sale  of  lands  for  taxes  due  such  cities 
shall  have  the  same  effect  in  evidence  as  deeds 
on  sale  for  state  taxes.  JSdd  that,  when  a  deed 
of  land  sold  for  taxes  of  such  city  contains  no 
recital  of  tbe  ordinance,  such  ordinance  must 
be  proved  before  the  deed  will  become  prima 
facie  evidence  of  compliance  with  its  require- 
ments. 

3.  A  notice  of  tax  sale  puUlshed  on  Febru- 
ary llth  for  a  sale  on  Mardi  3d  is  a  20-day  no- 
tice. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  OblsxK) 
county;  V.  A.  Gregg,  Judge. 

Action  by  Henry  W.  Carpenter  against 
M.  Shlnners.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.    AtSrmed. 

Graves  &  Graves,  for  appellant.  Wllcoxon 
&  Bouldon,  for  respondent 


SEARLS,  G.  This  is  an  action  to  quiet 
the  title  of  plaintiff  to  lots  1  and  2  In  block 
No.  132  in  the  city  of  El  Paso  de  Robles, 
county  of  San  Luis  Obispo,  state  of  Califor- 
nia. Tbe  answer  of  defendant  denied  the  al- 
legations of  tbe  complaint  nnd,  as  a  finder 
defense  to  tbe  action,  set  up  title  In  himself 
under  a  tax  deed,  a  copy  of  which  is  at- 
tached to  the  answer.  Plaintiff  failed  to  de-. 
ny  the  genuineness  and  due  execution  of  tbe 
tax  deed  by  affidavit,  as  provided  by  section 
448  of  the  Code  of  Civil  Procedure.  At  the 
trial  It  was  admitted  that  plaintiff  was  tbe 
owner  of  the  land  described  In  the  complaint, 
unless  the  tax  deed  set  out  in  defendant's  an- 
swer defeated  the  plaintiff's  titla  The  cause 
was  submitted  to  the  court  upon  the  admis- 
sion aforesaid  and  the  tax  deed,  without  fur- 
ther evidence.  Written  findings  were  waiv- 
ed, and  Judgment  was  thereupon  entered  in 
favor  of  the  plaintiff,  from  which  Judgment, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals. 

The  question  presented  relates  to  the  suffi- 
ciency of  the  tax  deed  upon  its  face  to  defeat 
plaintiff's  title.  The  contention  of  appellant 
may  be  summarized  thus:  (1)  The  admis- 
sion of  the  genuineness  and  due  execution  of 
the  tax  deed,  by  falling  to  deny  it  as  required 
by  section  448,  Code  Civ.  Proc,  is  an  admis- 
sion that  It  was  duly  executed  by  the  party 
who  signed  It,  and  In  the  capacity  in  which 
he  appears  to  have  acted;  that  it  is  an  ad- 
mission that  the  deed  is  what  It  purports  to 
be  upon  Its  face;  and  that  the  matters  re- 
cited theretai  are  true.  (2)  That  such  tax 
deed,  except  as  against  actual  fraud,  is  con- 
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elusive.  In  support  of  the  first  positiou  we 
are  referred  to  Sloan  t.  Dlgglns,  49  CaL  38, 
and  Peterson  v.  Taylor  (CalJ  34  Pac.  724 
(not  reported  In  California  Reports).  Tbe 
second  proposition  is  supported  by  reference 
to  Rollins  V.  Wright,  93  CaL  895,  29  Pac.  58. 

The  effect  of  an  admission  of  the  genuine- 
ness and  due  execution  of  an  instrument 
pleaded  by  a  defendant,  and  not  denied  as 
provided  by  section  448  of  the  Code  of  Civil 
Procedure,  is  to  avoid  the  necessity  of  proof 
of  its  genuineness  and  due  execution,  and 
nothing  more;  and,  whether  it  is  proven  or 
its  execution  is  admitted,  its  terms  and  legal 
effect  are  to  be  determined  by  an  inspection 
of  the  instrument  It  stands  as  an  exponent 
of  tbe  facts  thwein  set  out,  to  be  construed 
by  the  court,  and  the  conclusions  of  law 
are  to  be  deduced  therefrom.  Burnett  v. 
Steams,  33  Cal.  408.  Tbe  question  then  re- 
mains, does  the  tax  deed  upon  its  face  show 
a  state  of  facts  from  which  to  conclude  as 
matter  of  law  that  the  legal  title  to  the 
premises  vested  in  defendant?  The  tax 
deed  In  questlcm  purports  to  be  a  conveyance 
of  real  estate  sold  for  the  nonpayment  of  city 
taxes  for  the  year  1890  and  1801,  Is  execut- 
ed by  Mlsenhelmer,  tax  collector  of  the  city 
of  El  Paso  de  Robles,  county  of  San  Luis 
Obispo,  and  most  of  the  recitals  in  the  deed 
Indicate  that  the  property  therein  described 
was  sold  for  delinquent  taxes  levied  by  said 
city,  yet,  among  the  recitals  of  the  deed,  it  is 
said:  "Levy  was  duly  made  according  to 
law  upon  the  property  of  which  description 
is  first  hereinafter  given  for  taxes  due  to  the 
state  of  California  and  to  the  city  of  El  Paso 
do  Robles  for  the  year  1890,"  etc.  There  is  no 
explanation  of  this  statement  in  the  record 
or  in  the  brief  of  appellant.  We  can  <MiIy 
surmise  that  it  is  a  mistake  arising  from  the 
use  of  a  blank  deed  prepared  for  the  collect- 
or of  state  and  county  taxes,  and  that  tbe 
word  "county"  was  erased  and  the  "city" 
substituted,  while  the  words  "due  to  tbe 
state  of  California"  were  inadvertently  left 
in  the  deed. 

We  pass  the  question  involved  in  this 
statement  for  the  reason  that  we  think  there 
is  another  and  potent  reason  why  the  judg- 
ment and  order  appealed  from  must  be  af- 
firmed. By  the  act  to  provide  for  the  or- 
ganization, incorporation,  and  government  of 
municipal  corporations,  approved  March  13, 
1883  (St.  1883,  p.  93),  authority  is  given  to 
"the  board  of  trustees"  to  provide  by  ordi- 
nance a  system  for  the  assessment,  levy,  and 
collection  of  all  city  or  town  taxes,  which 
system  shall  conform  as  nearly  as  may  be  to 
the  provisions  of  the  state  laws  on  the  same 
subject,  except  as  to  dates  and  the  officers  by 
whom  the  several  acts  are  to  be  performed; 
and  by  section  871  of  the  same  act  It  is  pro- 
vided that  "all  deeds  made  upon  any  sale  of 
property  for  taxes  or  special  assessments, 
under  the  provisions  of  this  charter  [chapter 
7,  relating  to  municipal  corporations  of  tbe 
sixth  class],  shall  have  the  same  force  and 


effect  In  errldence  as  is  or  may  hereafter  be 
provided  by  law  for  deeds  for  proiierty  sold 
for  non-payment  of  state  or  county  taxes." 
Under  section  3780  of  the  P<rfitical  Code  tax 
deeds  are  made  primary  (prima  facie)  evi- 
dence that:  "(1)  The  property  was  assessed 
as  required  by  law.  (2)  Tbe  property  was 
equalized  as  required  by  law.  (3)  The  taxes 
were  levied  In  accordance  with  law.  (4)  The 
taxes  were  not  paid.  (6)  At  a  proper  time 
and  place  tbe  property  was  sold  as  pre- 
scribed by  law,  and  by  the  proper  officer. 
(6)  The  proper^  was  not  redeemed.  (7) 
The  person  who  executed  tbe  deed  was  the 
proper  ofllcer.  (8)  Where  tbe  real  estate  was 
sold  to  pay  taxes  on  perscmai  property,  that 
tbe  real  estate  belonged  to  the  iierson  Uatrie 
to  pay  the  tax."  By  tbe  next  section  the 
tax  deed  is  made  conclusive  evidence  (ex- 
cept in  case  of  actual  fraud)  of  the  regular- 
ity of  all  other  proceedings,  from  the  assess- 
ment by  the  assessor,  inclusive,  up  to  tbe 
execution  of  the  deed.  These  provisions 
were  upheld  by  this  court  in  Rollins  v. 
Wright,  93  Cal.  395,  29  Pac.  58.  These  pre- 
sumptions of  the  regularity  of  the  proceed- 
ings leading  up  to  the  execution  of  a  tax 
deed  proceed  upon  the  theory  that  the  reve- 
nue laws  of  tbe  state  provide  tbe  methods 
whereby  property  is  assessed  tor  taxation, 
taxes  levied,  and  that  when  not  paid  the 
real  estate  upon  which  such  taxes  become  a 
lien  may  be  sold  to  realize  tbe  amount  due. 
Of  these  laws  courts  take  judicial  notice, 
and,  if  the  tax  deed  recites  the  performance 
of  the  acts  required  by  law.  the  burden  of 
proving  a  noncompliance  Is  cast  upon  those 
who  attiick  the  regularity  of  the  several  es- 
sential acts.  But  we  cannot  take  Judicial 
notice  of  the  ordinances  of  municipal  corpo- 
rations, or  of  the  time  when,  if  passed,  they 
take  effect  Lucas  v.  San  Francisco,  7  CaL, 
at  page  475;  Harker  v.  Mayor,  etc.,  17  Wend. 
199;  Haven  v.  Asylum,  13  N.  H.  532;  City  of 
Napa  V.  Easterby,  61  Gal.  517.  So  far  as  ap- 
pears from  the  record,  the  tax  proceedings 
were  unsupported  by  any  ordinance  of  the 
municipal  corporation,  and  entirely  without 
authority  of  law.  We  are  of  .opinion  that 
the  passage  and  existence  of  an  ordinance 
authorizing  the  tax  proceedings  should  have 
been  proven  as  a  prerequisite  to  tbe  deed  be- 
coming prima  facie  evidence  of  a  compliance 
with  such  proceedings. 

Again,  if  we  assume  that  the  recitals  in 
the  deed  are  prima  fade  evidence,  not  only 
of  the  facts  they  recite,  but  of  laws  authoriz- 
ing the  performance  of  such  acts,  then  we 
must  assume  from  such  recitals  that  notice 
of  the  sale  for  delinquent  taxes  was  required 
to  be  giv«i  not  less  than  21  and  not  more 
than  28  days,  as  is  provided  by  section  3768 
of  the  Political  Code  in  cases  of  sales  for 
state  and  county  taxes.  Yet,  while  the  re- 
cital in  the  deed  states  that  the  notice  as  giv- 
en was  not  less  than  21  nor  more  than  28 
days,  still,  when  it  gives  the  date  of  the  first 
publication  of  such  notice,  which  was  Feb- 
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rnary  11.  18dl,  and  the  date  of  sale,  which 
was  to  occvr  and  did  occnr  on  the  Sd  day  of 
March,  1891,  It  may  be  seen  that  a  notice  of 
only  20  days  was  given  of  the  sale.  That  the 
sale  occurred  on  the  3d  day  of  March  Is  fur- 
ther verlfled  by  the  certificate  of  sale,  which 
bears  the  last-named  date. 

For  these  reasons,  we  are  of  opinion  the  ' 
judgment  and  order  api>ealed  from  should  be 
affirmed. 

We  concur:    HAYNES,  C;  BBLCHEB,  C. 

PER  CUBIA&L  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  oi^ 
der  appealed  from  are  affirmed. 


(108  Cal.  351} 

DICKBB80N  t.  DIOKBRSON.    CNo.  19,307.) 

(Supreme  Court  of  California.     Ang.  3,  1895.) 

OnBCTIONS  to  EvIDBNOB  —  RbVIEW  —  DiVORCB— 
CUBTODT  OF  CBILDRBN. 

1.  A  ruling  on  evidence,  to  which  no  excep- 
tion has  been  taken,  will  not  be  considered  on 
appeal. 

2.  An  order  denying  a  petition  for  custody 
of  children,  in  proceedings  for  divorce,  will  not 
be  disturbed  unless  it  clearly  appears  from  the 
evidence  that  the  denial  was  an  abuse  of  dis- 
cretion. 

Commissioners'  decision.  Department  2. 
Api>eal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Action  for  divorce  by  Laura  Dlckerson 
against  Warren  C.  Dlckerson.  Judgment  for 
plaintiff.  In  which  custody  of  the  children 
was  awarded  plaintiff.  From  an  order  deny- 
ing his  petition  for  custody  of  one  of  the 
children,  defendant  appeals.    Affirmed. 

J.  Marion  Brooks,  for  appellant  Sweet, 
Sloane  &  KIrby,  for  respondent 

HATNES,  C.  In  the  above-entitled  action 
a  divorce  was  granted  the  plaiutltC  on  Octo- 
Kf  28,  1801,  and  by  the  decree  she  was 
awarded  the  custody  of  all  the  children  of 
said  parties,— three  in  number.  On  May  9, 
1893,  said  defendant,  Warren  G.  t)ickerson, 
filed  In  said  cause  his  petition  praying  that 
the  custody  of  Artemus,  the  oldest  of  said 
children,  t^en  eight  years  of  age,  be  taken 
from  bis  mother,  and  awarded  to  the  peti- 
tioner, upon  the  ground  of  the  poverty  and 
conseanent  inability  of  the  mother  to  proper- 
ly care  for  and  educate  him.  and  further 
charging  that  the  plaintiff  then  was,  and 
for  a  long  time  past  bad  been,  living  with 
one  Charles  H.  Davis,  as  his  mistress,  and 
alleged  bis  own  financial  ability  to  properly 
care  for  and  educate  said  boy.  The  answer 
denied  all  the  material  matters  charged 
against  her  In  the  petition;  alleged  her  mar- 
riage to  Davis,  and  the  unfitness  of  peti- 
tioner to  have  the  custody  of  the  child.  The 
matter  was  heard  May  13,  1803,  and  appel- 
lant's petition  was  denied.  A  bill  of  excep- 
tions was  afterwards  settled  and  filed,  In 


which  the  first  assignment  of  error  Is  to  a 
ruling  of  the  court  sustaining  an  objection 
made  by  respondent  to  a  question  put  l>y 
appellant  to  a  witness.  No  exception  was 
taken  to  the  alleged  erroneous  ruling,  and  It 
will  therefore  not  be  considered  here.  Kee- 
nan  v.  Griffith,  34  Cal.  580;  Russell  v.  Dennl- 
son,  45  Gal.  337;  Lucas  t.  Richardson,  68 
Cal.  618,  10  Pac.  183. 

The  remaining  specifications  go  to  the  suf- 
ficiency of  the  evidence  to  justify  the  dis- 
missal of  appellant's  petition.  It  is  not  nec- 
essary to  review  the  evidence  contained.  In 
the  blU  of  exceptions.  Applications  of  this 
character  are  addressed  to  the  sound  legal 
discretion  of  the  court  below,  and  Its  con- 
clusion will  not  be  disturbed  unless  it  clear- 
ly appears  that  such  discretion  has  been 
abused.  So  far  from  finding  In  the  record 
such  abuse  of  discretion,  we  think  the  con- 
clusion reached  was  right.  The  serious- 
charges  made  against  the  respondent  were 
not  sustained.  Indeed,  If  appellant  believed 
them,  the  fact  that  he  did  not  petition  for 
the  custody  of  ail  the  children  Is  Incompre- 
hensible. So  too,  if  the  mother,  because  of 
her  alleged  poverty,  was  unable  to  properly 
maintain  the  child  in  question,  we  should 
have  expected  the  father,  who  alleges  his 
financial  ability  to  provide  for  him,  to  have 
manifested  his  regard  for  his  child  by  con- 
tributing something  for  his  comfort  and  wel- 
fare, especially  as  he  did  not  oppose  that 
provision  In  the  decree  of  divorce  which 
gave  respondent  the  custody  of  all  the  chil- 
dren, and  in  which  he  silently  acquiesced 
for  nearly  two  years.  These  things  do  not 
very  strongly  commend  appellant's  fitness  for 
the  important  trust  he  seeks,  nor  indicate 
that  the  learned  judge  who  heard  the  peti- 
tion erred  as  to  these  matters  of  fact.  The 
order  appealed  from  should  be  affirmed. 

We  concur:    SEARLS,  C;  VANCLIEF,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


(112  Cal.  31«) 

BLBERO  V.  SAN  LUIS  OBISPO  COUNTY. 

(No.  19.54a) 
(Supreme  Court  of  California.     Aug.  3,  1805.) 

Schools— ILLEOAL  Taxation — LiABiLtTr  op 
<3onNTr. 

Where  several  school  districts,  under  St 
1891,  p.  182,  united  for  the  formation  of  a  high- 
school  district,  and  taxes  were  levied  by  the 
board  of  supervisors,  collected  by  the  tax  col- 
lector, and  placed  by  him  in  the  county  treasury, 
but  the  county  had  no  interest  in  or  control  over 
the  fund,  the  county  is  not  liable  for  moneys  in 
said  fund  illegally  collected. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Gregg,  Judge. 

Action  by  Mark  Elbffi'g  against  the  county 
of  San  Luis  Obispo  to  recover  back  certain 
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taxes.   A  demnrrer  to  the  complaint  was  sus- 
tained, and  plaintiff  appeals.   Affirmed. 

Wm.  Shlpsey  and  Graves  &  Graves,  for 
appellant    F.  A.  Dom,  for  respondent. 

BRITT,  C.  Action  to  recover  certain  pay- 
ments of  taxes  of  the  fiscal  year  1893-94, 
made  under  protest,  in  July,  1894,  to  the  tax 
collector  of  San  Luis  Obispo  county,  for  the 
support  of  a  high  school '  In  the  San  Luis 
Obispo  union  high  school  district,— a  district 
assuming  to  be  organized  under  the  act  to 
I^ovide  for  the  establishment  of  high  schools, 
approved  March  20,  1891  (St.  1891,  p.  182). 
The  levy  of  such  taxes  is  claimed  to  have 
been  Illegal,  in  several  respects.  It  appears 
from  the  complaint  that  13  adj<rining  school 
districts  in  said  county  united  for  the  forma- 
tion of  the  high-school  district,  and  the  taxes 
In  question  were  levied  by  the  board  of  super- 
visors In  September,  1893,  at  the  request  and 
upon  the  certified  estimate  of  the  majority  of 
the  clerks  of  said  constituent  districts,  coa- 
vened  and  Jointly  acting;  that  the  moneys 
sued  for,  when  paid  to  the  tax  ctdlector,  were 
by  him  placed  in  the  county  treasury,  where 
they  yet  remain,  in  a  fund  caUed  the  "San 
Luis  Obispo  Union  High  School  Fund."  It 
is  not  alleged  that  the  county  has  or  asserts 
any  interest  in  this  fund,  or  the  money  sued 
for,  or  any  right  to  control  the  same.  Plain- 
tiff prays  judgment  for  $829.02,  which 
amount  includes  the  sums  paid  by  him,  and 
also  by  a.  number  of  other  persons  who  have 
assigned  to  plaintiff  their  respective  claims 
to  recover  the  same.  The  action  seems  to  be 
brought  in  consequence  of  the  permission 
contained  in  the  new  section  (3819)  added 
to  the  I'olitical  Code  in  1893.  The  court  be- 
low sustained  a  demurrer  to  the  complaint, 
interposed  on  the  ground  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  defendant,  and  rendered 
judgment  dismissing  the  action. 

The  demurrer  was  rightly  sustained.  The 
county,  as  such,  has  no  interest  In  the  funds 
of  the  high-school  district,  nor  any  control 
over  the  same  in  the  county  treasury.  St 
1893,  p.  272.  And  we  do  not  think  It  was 
the  legislative  Intent,  by  the  enactment  ot 
section  3819,  Pol.  Code,  to  penult  an  action 
against  a  county  to  recover  taxes  paid  to  and 
held  by  its  officials,  not  for  the  benefit  of  the 
county,  nor  subject  to  its  disposition,  but  for 
the  use  of,  and  to  be  disbursed  by,  a  distinct 
organization,— a  local  district  within  the 
county.  If  judgment  is  obtained  in  such  an 
action  against  the  county,  then  it  must  be 
paid  by  the  county;  and  no  provision  Is  made 
by  which  It  may  have  recourse  upon  the  dis- 
trict for  the  amount  thus  paid,  as  it  has 
against  the  state  in  the  case  of  enforced  re- 
payment of  taxes  which  have  already  reached 
the  state  treasury.  Pol.  Code,  f  3819.  Mani- 
festly, this  would  be  unjust  to  those  parts  of 
the  county  not  within  the  district  and  we 
should  not  attribute  to  the  legislature  a  de- 
sign to  allow  such  a  result  unless  that  con- 


struction is  required  by  the  terms  of  the- 
statute,— as  it  is  not  in  this  instance.  The 
judgment  should  be  affirmed. 

We  concur:    BELCHER,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 


a<H  Cal.  44«) 

KAUFMAN   V.   SUPERIOR   COURT   OF 

CITY  AND  COUNTY  OF  SAN  FRAN- 
dSOO  et  al.    (S.  F.  No.  10.) 
(Supreme  Court  of  California.     Aug.  6,  1805.) 
Effect  of  AppeaIt-Stat  of  Proceewkos. 
An  appeal  from  an  order  reinstating  a 
cause  which  wag  previously  dismissed  stays  all 
further  proceedings  thereon,  within  the  meaning 
of  Code  Civ.  Proc.  8  946,  providing  that  "when- 
ever an  appeal  is  perfected     •    •     •     It  stays 
all   further    proceedings   in   the   court  below." 
Livermore  v.  Campbell,  52  Cal.  75,  followed. 

In  bank. 

PeUtion  for  writ  of  prohibition  by  C.  H. 
Kaufman  against  the  superior  court  of  city 
and  county  of  San  Francisco  and  the  Judge- 
thereof.     Writ  granted. 

Garber,  Boalt  &  Bishop,  for  appellant 
Frank  Shay,  for  respondents. 

McFARLAND,  J.  PeUtlon  for  a  writ  of 
prohibition  commanding  the  superior  court 
of  the  city  and  county  of  San  Francisco, 
and  the  judge  thereof,  to  desist  and  refrain, 
from  any  further  proceedings  on  a  motion 
in  said  court  for  an  order  requiring  the  peti- 
tioner to  pay  certain  money  into  said  court 
The  application  for  the  writ  was  submitted' 
here  upon  an  objection  by  respondents,  in 
the  nature  of  a  demurrer,  to  the  sufficiency 
of  the  petition;  and,  for  the  purposes  of  th» 
decision,  the  averments  of  the  petition  must 
be  taken  as  true. 

The  petitioner  in  May,  1889,  commenced 
an  action  In  the  nature  of  an  Interpleader 
in  said  superior  court  entitled  "Kaufman 
vs.  Shain,et  al."  The  complaint  In  the  said 
action  was  subsequently  amended,  and  Its 
averments  were  substantially  these:  That 
plaintiff  (Kaufman,  petitioner  herein),  as  as- 
signee of  one  Mackenzie,  an  insolvent,  was 
In  possession  of  ^,769.52,  assets  of  said  In- 
solvent, which  was  claimed  by  various  per- 
sons in  hostility  to  each  other,  who  are- 
made  parties  defendant;  that  litigation  was 
pending  In  which  the  rights  of  some  of  the 
defendants  to  said  money  was  Involved; 
that  plaintiff  claimed  no  interest  in  said 
money,  and  was  willing  to  pay  the  same  Into 
court,  and  had  done  so.  The  prayer  was 
that  defendants  be  required  to  interplead, 
etc.,  and  that  plaintiff  be  discharged  from 
all  liability  to  defendants  for  said  money  up- 
on his  paying  the  same  Into  court  or  to 
such  persou  as  the  court  should  declare  en- 
titled to  the  same.  The  defendants,  Herr- 
lich,  Uanlon,  and  Davis,  filed  demurrers  to 
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the  complaint  On  October  10,  1890.  the 
judge  of  said  conrt  caused  to  be  entered  on 
the  minutes  of  said  court  an  order  sustain- 
ing the  demurrer  of  said  Herrlich  and  Han- 
Ion,  and  adjudged  further  as  follows:  "It 
is  further  ordered  that  this  cause  be,  and  the 
same  is  hereby,  dismissed."  Thereafter,  on 
March  14,  1894,  on  the  application  of  de- 
fendant DaTis,  Judgment  of  dismissal  In 
pursuance  of  said  wder  of  October  10,  1890, 
was  entered;  which  Judgment,  after  a  re- 
cital of  said  order  of  October  10,  1880,  Is  as 
follows:  "Wherefore,  by  virtue  of  the  law 
and  by  reason  of  the  premises  aforesaid,  It  is 
ordered,  adjudged,  and  decreed  that  C.  H. 
Kaufman,  plalntifF,  do  take  nothing  by  this, 
his  action,  aa  against  Joseph  B.  Shain  et  al., 
defendants,  but  that  a  Judgment  of  dismiss- 
al be,  and  the  same  hereby  is,  entered  here- 
in that  said  defendants  have  and  receive 
their  costs   incurred   herein,   amounting   to 

the   sum    of    $ .     Judgment    recorded 

March  14,  1894,  B.  19,  p.  433."  Afterwards, 
on  May  1,  1894,  defendant  Davis  filed  and 
served  a  notice  of  motion  to  amend  the  said 
order  of  October  10,  1890,  by  striking  there- 
from the  words:  "It  is  further  ordered  by 
the  court  that  this  cause  be,  and  the  same 
is  hereby,  dismissed;"  and  also,  on  said 
May  1,  1804,  served  a  notice  of  motion  to 
amend  the  said  Judgment  of  dismissal  en- 
tered March  14,  1894,  so  as  to  make  it  affect 
only  Herrlich  and  Hanlon  alone,  and  not 
Joseph  E.  Shain  et  al.  These  motions  were 
afterwards  heard  and  submitted,  and  on 
August  20, 1894,  the  court  made  the  follow- 
ing order:  "The  minute  order  of  October 
10,  1890,  is  amended  by  striking  out  the 
words,  'It  is  further  ordered  by  the  court 
that  this  cause  be^  and  the  same  is  here- 
by, dismissed,'  and  the  Judgment  entered 
In  the  clerk's  office,  and  recorded  there  on 
the  14th  day  of  March,  1894,  is  set  aside. 
August  20, 1894.  [Signed]  William  T.  Wal- 
lace, Judge."  From  this  order  of  August 
20,  1894,  the  said  Kaufman,  plaintiff  in  said 
action  and  petitioner  in  this  proceeding,  duly 
appealed  to  this  court,  and  his  appeal  is  now 
here  pending.  After  the  said  order  of  Oc- 
tober 10,  1890,  dismissing  said  action,  viz.  on 
August  18,  1891,  the  judge  of  said  court 
made  an  order  authorizing  Kaufman  to  with- 
draw from  the  county  treasury,  where  it 
Uad  been  deposited,  the  said  sum  of  money, 
less  a  small  amount  levied  against  it  for 
taxes;  and  in  pursuance  of  said  order  Kauf- 
man withdrew  said  money.  Before  said  ai>- 
peal  had  been  taken  as  aforesaid,  the  said 
Davis  gave  notice  of  a  motion  for  an  order 
requiring  said  Kaufman  to  pay  said  money 
into  court,  with  Interest;  and  sala  motion 
came  up  for  hearing  after  said  appepl  had 
been  taken,  when  the  Judge  of  saia  court, 
resiKtndent  herein,  announced  that  as  an  ap- 
peal bad  been  taken  from  the  order  of  Au- 
gust 20,  1894,  he  would  not  proceed  with 
the  hearing  of  said  motion,  adding  that  he 
would  not  proceed  unless  compelled  to  do  so 


by  the  supreme  court  of  this  state.  There- 
upon the  said  Davis,  on  September  21,  1894, 
petitioned  the  supreme  court  for  a  writ  of 
mandate  to  compel  the  said  Judge  to  pro- 
ceed with  the  hearing  of  said  motion;  and 
this  court  on  January  5,  1895,  after  a  hear- 
ing, denied  said  writ,  and  dismissed  the  pro- 
ceeding. Nevertheless,  the  said  Davis  on 
February  1,  1895,  again  called  up  said  mo- 
tion to  compel  the  said  payment  of  said 
money  into  court;  and  after  argument  the 
Judge  (respondent  herein)  announced  from 
the  bench  that  he  would  entertain  said  mo- 
tion, would  consider  It  as  submitted,  and 
would  grant  the  order  for  the  said  payment 
of  said  money  into  court;  but  that  he 
would  give  petitioner  sufficient  time,  before 
entering  said  order,  to  petition  this  court 
for  a  writ  of  prohibition.  Thereupon  the 
petitioner,  Kaufman,  commenced  this  pres- 
ent proceeding. 

There  can  be  no  doubt  that  the  writ 
should  issue.  The  case  Is  clearly  within  the 
rule  of  Livermore  v.  Campbell,  52  Cal.  75, 
and  that  case  furnishes  an  answer  to  the 
positions  taken  by  counsel  for  respondents. 
The  order  of  August  20,  1894,  setting  aside 
the  former  judgment  of  dismissal,  was  un- 
doubtedly an  appealable  order,  as  expressly 
held  in  lilvermore  v.  Campbell;  and,  as 
was  said  in  that 'case,  "until  such  appeal  is 
heard  '  this  court  will  not  inquire  whether 
the  court  or  clerk  had  or  had  not  jurisdic- 
tion to  enter  the  judgment  The  case  being 
in  this  court  by  appeal,  the  court  below 
cannot  proceed  in  It  until  the  appeal  is  heard 
and  determined.  Code  Civ.  Proc.  §  946." 
As  we  said  when  the  petition  for  a  writ  of 
mandate  to  compel  the  respondents  to  pro- 
ceed with  the  motion  was  before  us,  "wheth- 
er the  appellant  was  really  a  'party  ag- 
grieved' "  Is  a  question  which  we  cannot 
determine  on  this  proceeding.  Davis  v.  Wal- 
lace (Cal.)  38  Pac.  1107.  Let  a  peremptory 
vtrit  issue  as  prayed  for. 

We  concur:  BBATTT,  C.  J.;  VAN  FlilEET, 
J.;  HENSHAW,  J.;  HARRISON,  J.;  GA- 
KOUTTE,  J. 


(108  Cal.  431) 

TORE  et  al.  v.  SUPERIOR  COURT  OF 

CITY  AND  COUNTY  OF  SAN 

FRANCISCO.  (No.  16,690.) 

(Supreme  Court  of  California.     Aug.  5,  1895.) 

Dissolution  of  Corporation  —  Appointment  o» 

Rbobiver— Estoppel  bt  Flbauiko — 

Laohes. 

1.  Code  Civ.  Proc.  §  565,  provides  that  up- 
on the  dissolution  of  any  corporation,  the  superi- 
or court  may  appoint  a  receiver  therefor;  sec- 
tion 803  provides  that  a  person  usurping  any 
franchise  may,  in  an  action  by  the  attorney 
general,  l)e  ezdnded  from  such  franchise.  Udi 
that,  after  judgment,  in  an  action  to  oust  a  cor- 
poration ft  cm  usurping  certain  privileges  and 
franchises  not  conterred  upon  it  by  its  charter, 
had  been  entered  exclading  it  from  such  fran- 
chises, the  corporation  its^  was  not  dissolved, 
and  the  court,  therefore,  acquired  no  jurisdic- 
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tlon,  under  section  565,  to  afterwards  appoint  a 
receiver  theiefor. 

2.  Petitioners  for  a  writ  of  prohibition  to 
restrain  the  court  from  taking  any  further  pro- 
ceedings with  resptct  to  a  receiver  are  not  es- 
topped from  denying  the  jurisdiction  of  the 
court  to  appoint  said  receiver  by  reason  of  the 
fact  that  they,  in  an  action  against  them  by  the 
receiver  to  determine  their  claims  to  a  certain 
fund,  answered,  setting  up  their  judgment 
against  the  corporation;  nor  because,  in  an  ac- 
tion by  them  against  the  corporation,  the  re- 
ceiver was  substituted  as  defendant  therein; 
nor  by  the  fact  that  in  said  action  a  deposition 
was  talsen  wherein  the  deponent  described  him- 
self as  the  receiver  of  said  corporation;  nor  be- 
cause the  petitioners  did  not  move  the  court  to 
desist  from  taking  any  further  proceedings  un- 
der the  appointment  until  the  receiver  refused  to 
satisfy  their  judgment  against  the  corporation 
out  of  the  funds  in  his  bands, — the  petitioners 
not  having  been  parties  to  nor  having  any 
knowledge  of  the  pleadings  in  the  action  where- 
in said  receiver  was  appointed. 

3.  Nor  arc  the  petitioners  gniltr  of  snch 
laches  as  destroys  their  right  to  apply  for  said 
writ 

Department  2. 

Petitiou  for  writ  of  prohibition  by  Eliza 
Yore  and  others  against  the  superior  court 
of  the  city  and  county  of  San  Francisco. 
Writ  granted. 

Mastlck,  Belcher  &  Mastick,  for  petitlon- 
ors.  W.  J.  Bartnett  Aylett  R.  Cotton,  and 
Atty.  Gen.  Fitzgerald,  for  respondent 

McFAUIiAND,  J.  In  the  superior  court, 
In  an  action  entitled  "The  People,  upon  the 
relation  of  W.  H.  H.  Hart,  Attorney  Gen- 
ei-al,  TS.  Bankers'  and  Merchants'  Mutual 
Life  Association  of  the  United  States  et  al.," 
numbered  on  the  register  of  said  court  32,- 
100,  the  court  made  an  order  appointing  one 
A.  G.  Booth  receiver;  and  this  present  pro- 
ceeding Is  an  original  petition  here  for  a 
writ  of  prohibition  commanding  the  said  su- 
perior court,  substantially,' to  refrain  from 
taking  any  further  proceeding  with  respect 
to  said  receiver,  upon  the  iground  that  the 
s;Ud  court  had  no  Jurisdiction  to  appoint  a 
i-eceirer  In  said  action.  An  answer  was  filed 
by  the  respondent  here,  and,  upon  a  stipula- 
tion as  to  the  facts,  the  case  was  submlttea. 

Prior  to  said  action  numbered  32,100,  an- 
other action,  numbered  30,718,  had  been 
commenced  by  the  attorney  general  In  the 
name  of  the  people  against  said  Bankers'  & 
Merchants'  Mutual  Life  Association,  in  the 
complaint  In  which  said  action  it  was  aver- 
red that  said  association  was  a  corporation 
duly  organized  under  the  laws  of  the  state 
of  California,  having  for  its  objects,  as  set 
forth  in  Its  articles  of  Incorporation,  the  fol- 
lowing: "To  associate  together  for  the  pur- 
pose of  equalizing  the  risk  of  death,  and  to 
pay  to  the  nominee  of  such  members  as  may 
die  stipulated  sums  of  money,  to  be  collect- 
ed of  surviving  members,  apon  the  assess- 
ment or  co-operative  plan,  and  to  do  any 
and  everything  requisite,  necessary,  or  con- 
venient for  accemnlishing  the  said  purpos- 
es." It  is  then  averred  In  said  complaint 
that  said  corporation  had  usurped  certain 


other  privileges  and  franchises,  to  wit:  "Mak- 
ing contracts  of  insurance  upon  the  lives  of 
persons  during  life  and  for  stated  periods;" 
"of  being  an  Incorporated  and  organized  mn- 
tual  life,  health,  and  accident  Insntance 
company  or  association  for  profit;"  "of  ac- 
tually issuing  contracts  or  policies  of  life  In- 
surance, to  subsist  both  during  life  and  for 
stated  periods,  as  a  regular  bnsiness  for 
profit,"  etc.;  "of  making  and  issuing  written 
contracts  in  the  form  and  after  the  manner 
of  contracts  of  life  insurance;"  and  certain 
other  franchises  in  said  complaint  enumer- 
ated. The  prayer  of  the  complaint  was  for 
judgment  that  said  corporation  had  intrud- 
ed into  the  franchises  thereinbefore  enumer- 
ated, and  that  it  be  ousted  from  the  fran- 
chises "so  usurped  and  abused."  Judgment 
was  entered  that  the  defendant  was  guilty 
of  usurping  and  exercising  "certain  fran- 
chises, rights,  and  privileges,  as  charged 
and  alleged  in  the  complaint  in  said  action," 
and  that  it  be  "wholly  excluded  from  such 
rights,  privileges,  and  franchises."  It  was 
further  adjudged  that  said  corporation  pay 
a  fine  of  $300  to  the  people  of  the  state. 
After  said  Judgment  had  been  entered,  and 
on  the  same  day,  the  said  action  first  above 
named,  numbered  32,100,  was  commenced, 
and  It  was  averred  in  the  complaint  therein 
that,  by  the  Judgment  in  said  action  num- 
bered 30,718,  the  said  corporation  had  been 
dissolved,  and  the  said  fine  of  $300  had  been 
imposed;  that  the  assets  of  said  corporation 
were  in  danger  of  being  squandered,  and 
that  It  was  necessary  to  appoint  a  receiver 
In  order  to  protect  the  same,  and  to  provide 
for  the  satisfaction  of  the  people's  said  Judg- 
ment of  $300,  and  also  to  preserve  and  dis- 
tribute moneys  due  from  said  dissolved  cor- 
poration to  other  persons.  The  complaint 
prayed  for  the  appointment  of  a  receiver, 
and  thereupon  the  said  Booth  was  appointed 
by  the  court. 

Jurisdiction  to  appoint  the  said  receiver  Is 
given,  if  at  all,  by  section  505  of  the  Code 
of  Civil  Procedure;  and  respondent  rests  the 
Jurisdiction  mainly  upon  that  section.  Some- 
thing Is  said  In  the  briefs  about  section  5&1; 
but  the  appointment  of  a  receiver  under  that 
section  is  merely  auxiliary  to  an  action 
which  "Is  pending,"  whereas,  the  said  action 
numbered  ■32,1(X)  Is  an  Indet)endent  action 
brought  for  the  verj'  purpose  of  the  appoint- 
ment of  a  receiver.  It  Is  based  upon  section 
565  upon  the  theory  that  the  state,  having 
a  Judgment  for  a  fine.  Is  a  creditor  of  the 
corporation.  It  Is  not  necessary  for  as  to 
determine  whether  the  state,  on  account  of 
Its  Judgment  for  a  fine,  is  a  creditor  within 
the  meaning  of  that  section,  or  whether  it 
was  definitely  determined  in  the  Havemey- 
er  Case,  81  Cal.  327,  24  Pac.  121,  that  in  such 
a  case  the  state  is  not  such  a  creditor,  be- 
cause the  proceeding  authorized  by  section 
563  can  be  commenced  only  "upon  the  disso- 
lution of  any  corporation,"  and  the  theory 
of  the  respondent  that  by  said  action  num- 
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bered  30,718  the  said  corporation  was  dis- 
solved cannot  be  malntalaed.  In  section 
309  of  the  CItU  Code  U  is  declared  that  the 
Involuntary  dissolution  of  corporations  Is 
provided  for  In  the  Code  of  Civil  Procedure 
from  section  802  to  section  810,  Inclusive; 
but  it  Is  rather  singrilar  that  in  turning  to 
those  sections  of  the  Code  of  Civil  Proced- 
ure we  find  ho  express  provision  about  the 
dissolution  of  a  corporation,  or  any  mention 
of  a  corporation  at  all.  The  mind  of  the 
legislature,  as  expressed  In  those  sections, 
seems  to  have  been  occupied  almost  entirely 
with  a  consideration  of  the  usurpation  of  a 
public  office.  However,  it  Is  provided  that 
a  person  usurping  any  franchise  may,  in  an 
action  brought  by  the  attorney  general,  be 
excluded  from  such  franchise  by  the  Judg- 
ment of  the  court;  and  it  has  been  held  that 
under  this  provision  a  corporation  may  be 
dissolved.  But  evidently  it  could  be  dis- 
solved only  by  a  judgment  excluding  it  from 
exercising  the  franchise  of  being  a  corpora- 
tion; and,  in  order  to  reach  that  result, 
there  must  be  an  averment  of  the  usurpation 
of  the  franchise  of  being  a  corporation,  and 
a  judgment  excluding  the  defendant  from 
exercising  said  fi^nchise,  that  is,  from  as- 
suming to  be  a  corporation.  Now,  In  said 
action  numbered  30,718  there  was  no  such 
averment  or  Judgment.  The  complaint  does 
not  allege  that  the  defendant  therein  was 
usurping  the  franchise  of  being  a  corpora- 
tion, and  the  Judgment  does  not  exclude  the 
said  defendant  from  exercising  the  fran- 
chise of  being  a  corporation,  and  does  not 
undertake  in  any  way  to  dissolve  the  cor- 
poration. The  complaint  merely  avers  that 
the  corporation  has  been  Illegally  exercising 
certain  enumerated  franchises;  and  the  judg- 
ment merely  declares  that  the  defendant  is 
guilty  of  usurping  rights  and  franchises,  "as 
charged  and  alleged  in  the  complaint,"  and 
adjudges  that  the  defendant  be  excluded 
from  "such  rights,  prlvUeges,  and  fran- 
chises." The  judgment,  therefore.  In  that 
ease,  does  not  dissolve  the  corporation,  and 
does  not  undertake  to  do  so.  The  said  cor- 
poration, therefore,  not  having  been  dissolv- 
ed, the  court  acquired  no  jurisdiction  to  ap- 
point a  receiver  under  said  section  565  of  the 
Code  of  Civil  Procedure;  and  the  appoint- 
ment of  said  Booth  as  such  receiver  was 
without  any  authority,  and  void. 

The  only  other  question  in  the  case  Is 
whether  or  not  the  petitioners  herein,  Yore 
et  al.,  are  by  certain  of  their  acts,  admitted 
by  the  stipulation  to  have  been  done,  es- 
topped from  denying  the  jurisdiction  of  the 
court  to  appoint  said  receiver,  or  have  been 
guilty  of  such  laches  as  prevents  them  from 
maintaining  this  present  application.  The 
facts  with  respect  to  this  part  of  the  case  are 
these:  (1)  Alexander  Vensano  and  others 
commenced  an  action  against  said  Booth,  as 
receiver,  to  recover  a  claim  against  said  cor- 
poration out  of  the  funds  in  his  hands;  and  In 
that  action  petitioners  herein  intervened  and 


set  up  thdr  prior  claim  to  the  fund.  (2)  An 
action  was  commenced  by  Booth,  as  receiv- 
er, against  a  number  of  claimants,  including 
these  petitioners,  to  determine  their  several 
claims  to  the  fund;  and  in  that  action  these 
petitioners  answered,  setting  up  a  judgment 
which  they  had  recovered  against  the- said 
corporation,  and  asserting  its  prlMlty  over 
all  other  claims.  (3)  These  petitioners  com- 
menced an  action  in  Yuba  county  against 
the  said  corporation.  In  which,  on  the  motion 
of  said  corporatl(m,  the  said  Booth,  as  receiv- 
er, was  substituted  as  a  defendant  in  the 
place  of  said  corporation.  (4)  Until  the  10th 
day  of  February,  1804,  neither  the  petition- 
ers nor  their  attorneys  had  seen  or  examined 
any  of  the  papers  or  proceedings  in  said  ac- 
tion numbered  32,100,  nor  had  any  informa- 
tion concerning  the  same  beyond  what  was 
imparted,  if  anything,  by  the  pleadings,  pa- 
pers, and  proceedings  in  other  actions  men- 
tioned In  the  stipulation.  (5)  In  the  said  ac- 
tion of  these  petitioners  against  said  corpora- 
tion In  Yuba  county,  the  deposition  of  said 
Booth  was  taken  on  the  9th  day  of  March, 
1892,  at  the  taking)  of  which  deposition  the 
petltl<mers  herein  were  represented  by  their 
attorneys,  and  in  said  deposition  it  was  men- 
tioned that  said  Booth  was  the  receiver  of 
said  corporation,  and  was  examined  in  re- 
spect to  the  papers  of  said  corporation,  etc. 
The  petitioners  herdn  obtained  judgment 
against  the  said  corporation,  in  said  action 
brought  In  Yuba  county,  for  $13,826.66,  on  the 
3d  day  of  May,  1893;  and  on  the  15th  of 
January,  1894,  a  writ  of  execution  was  Is- 
sued on  said  judgment,  a  copy  of  which  was 
delivered  by  the  sheriff  to  said  Booth,  to- 
gether with  a  notice  that  all  debts,  credits, 
eta,  and  personal  property,  in  his  posses- 
sion and  owing  to  said  corporation,  were  at- 
tached; tlnd  said  Booth  answered  to  the  sher- 
iff that  whatever  money  he  had  belonging  to 
said  corporation  was  held  by  blm  as  receiv- 
er, and  that  he  would  not  pay  over  any  of 
the  same  unless  ordered  to  do  so  by  the  su- 
perior court  by  whom  he  was  appointed. 
Thereupon  petitioners  herein  ser\-ed  a  notice 
upon  the  attorney  general,  and  also  upon 
Booth,  that  they  would  move  the  court  to 
desist  from  taking  any  further  proceeding 
under  said  appointment  of  Booth  as  receiver, 
upon  the  ground  that  the  court  bad  no  juris- 
diction to  appoint  said  receiver,  which  mo- 
tion was  afterwards  heard  by  said  court,  and 
denied. 

We  do  not  think  that  by  the  acts  just  stat- 
ed petitioners  are  precluded  from  maintain- 
ing the  present  proceeding.  Of  course,  juris- 
diction of  the  subject-matter  of  an  action 
cannot  be  obtained  by  consent;  and  the  con- 
duct of  petitioners,  as  above  narrated,  does 
not  include  the  necessary  elements  of  estop- 
pel, at  least  as  to  future  actioa  Neither  do 
we  think  that  they  have  been  guilty  of  such 
lachetf  as  destroys  their  right  to  apply  for  the 
writ  sought  in  this  proceeding.  They  never 
appeared  in  the  origiinal  action  in  which  the 
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receiver  was  appointed,  except  to  move  that 
the  court  desist  from  further  proceedings 
therein.  As  to  the  other  actions,  Booth  was 
acting  as  de  facto  receiver,  and  had  the  as- 
sets of  the  corporation  In  his  possession,  and 
said  assets  were  about  to  be  disposed  of  in 
said  actions;  and,  under  these  circumstances, 
the  appearance  In  said  actions  by  petition- 
ers for  their  own  safety  was  not  a  concession 
of  the  validity  of  Booth's  appointment  as  re- 
•celver,  or  a  ratification  thereof.  They  were 
not  Ijound  In  those  proceedings  to  attack 
Booth's  right  to  the  possession  of  the  assets. 
even  If  It  be  conceded  that  an  opportunity  to 
do  so  was  there  presented.  But,  really,  peti- 
tioners were  not  in  a  poslton  to  attack  the 
validity  of  Booth's  appointment  as  receiver 
until  they  were  brought  into  a  hostile  atti- 
tude to  him  by  the  levy  of  their  execution. 
The  case  of  Smith  v.  Superior  Court,  97  Cal. 
'M8,  32  Pac.  322,  cited  by  respondent,  is  not 
in  point  In  the  first  place,  that  case  was 
certiorari;  and  as  certiorari  sedcs  mainly  to 
annul  something  that  has  been  already  done, 
and  Is  in  Its  nature  appellate,  the  general 
rule  Is  that  the  application  must  be  made 
within  the  time  allowed  for  an.  appeal;  while 
the  main  purpose  of  prohibition  is  to  restrain 
future  proceedings.  In  the  second  place.  In 
Smith  V.  Superior  Court,  the  petitioner  had 
intervened  In  the  original  action  in  which 
the  receiver  had  been  appointed,  had  procured 
himself  to  be  Joined  as  plaintiff  in  said  ac- 
tion, and  had  prayed  Judgment  against  the 
defendant  therein,  and  demanded  that  the 
property  of  said  defendant  be  sold  by  the 
receiver,  and  the  proceeds  applied  by  the 
receiver  to  the  debts  of  the  said  defendant; 
and  then,  three  years  after  the  appointment 
of  the  receiver,  he  sought  to  have  the  ap- 
pointment annulled.  No  such  factQ  appear 
In  the  case  at  bar.       , 

Under  the  above  views,  there  are  no  other 
points  necessary  to  be  noticed.  Let  a  per- 
emptory writ  issue  as  prayed  for  in  the  peti- 
tion. 

We  concur:  GAROUTTB,  J.,  HEN- 
SHAW,  J. 

(108  Oal.  440) 

PEOPLE  V.  LBYSHON.     (No.  21,200.) 
(Supreme  Court  of  California.     Aug.  5,  1895.) 
PoBOERT— Inform  ATios — Vbrdict  —  Sufpicienot 

OF  EVIDENCB— COSTINDANCE. 

1.  Pen.  Code,  J  470,  provides  that  every 
person  who,  with  intent  to  defraud  another, 
falsely  makes  any  notes,  etc.,  or  utters,  or  at- 
tempts to  pass  as  true,  any  of  the  above-named 
forged  matters,  knowing:  the  same  to  be  false 
or  counterfeited,  with  intent  to  defraud  any  per- 
son, is  guilty  of  forgery.  Beld,  that  an  infor- 
mation which  charges  defendant  with  having 
forged  the  name  of  certain  persons  to  a  note  set 
out  in  the  information,  with  intent  to  defraud 
one  G.,  and  with  having  knowingly,  etc.,. utter- 
ed, and  piissed  as  true  and  genuine,  the  said 
note,  witn  intent  to  defraud  said  6.,  etc.,  does 
not  charge  two  offenses. 

2.  Where  defendant  was  granted  one  con- 


tinuance of  60  days  on  the  ground  of  absence 
of  a  witness,  it  was  not  error  to  refuse  to  grant 
him  a  second  continnance  because  of  the  ab- 
sence of  the  same  witness;  defendant's  affidavit 
showing  that  the  witness  has  left  the  state,  and 
that  he.  "is  informed,"  only,  that  such  witness 
will,  on  a  specified  day,  return  to  the  place 
where  the  trial  is  to  be  had. 

3.  Pen.  Code,  §  686,  provides  that  the  dep- 
osition of  a  witness,  taken,  as  therein  provided, 
at  a  preliminary  examination,  may  be  read  at 
the  trial  upon  its  being  satisfactorily  shown  to 
the  court  that  the  witness  is  dead,  or  cannot, 
with  due  diligence,  be  found  within  the  state. 
Section  1345  provides  that  such  depositions  are 
to  be  taken  subject  to  like  objections  to  the 
questions  and  answers  contained  therein  as  if 
the  witnesses  had  been  examined  orally  in  court. 
Held,  that  where  the  court  refuses  a  continu- 
ance on  the  ground  of  the  absence  from  the  state 
of  a  witness  whose  depoaitioa  was  taken  on  the 
preliminary  examination,  defendant  is  not  en- 
titled to  have  such  deposition  admitted  on  the 
trial  as  absolutely  true. 

4.  On  trial  of  a  person  charged  with  for- 
ging the  names  of  H.  and  C.  to  a  note,  there  was 
a  conflict  in  the  evidence  as  to  whether  defend- 
ant had,  or  supposed  he  had,  authority  to  sign 
H.'s  name;  but  there  was  no  evidence  tending 
to  show  he  had  any  authority,  or  upon  which  to 
found  a  belief  of  authority,  to  use  C.'s  name  on 
the  note.  The  making  of  the  note  by  defend- 
ant, and  the  signing  of  the  names  of  such  per- 
sons, were  admitted  on  the  trial.  Edd,  that  a 
verdict  of  guilty  was  supported  by  the  evidence. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   B.  N.  Smith,  Judge. 

J.  Q,  Leyshon  was  convicted  of  forgery, 
and  appeals.    Affirmed. 

Zue  G.  Peck,  for  appellant.  Atty.  Gen. 
Fitzgerald,  for  the  People. 

SBARLS,  C.  Infoi-mation  .for  forgery. 
The  defendant  was  charged  with  having 
forged  the  name  of  Mrs.  Maggie  Henry  and 
Eliza  J.  Clark  to  a  ceriain  promissory  note^ 
set  out  In  the  Information,  with  Intent  to  de- 
fraud one  A.  J.  Graham,  and  to  have  know- 
ingly, willfully,  feloniously,  etc.,  uttered, 
passed  as  true  and  genuine,  the  said  p«oml»- 
sory  note,  with  Intent  to  defraud  said  A.  J. 
Graham,  etc.  Defendant  demurred  to  the 
Information  upon  the  ground  that  it  char- 
ges two  offenses,  viz.,  the  crime  of  for- 
gery committed  April  23,  1804,  and  also  the 
crime  of  passing  a  forged  note  on  the  24tb 
day  of  April,  1894.  The  demurrer  was  over- 
ruled, and  the  ruling  is  assigned  as  error. 
Section  470  of  the  Penal  Code  provides  that 
"every  person  who.  with  Intent  to  defraud 
another,  falsely  makes,  alters,  forges,  oi 
counterfeits  any  •  •  •  note  *  *  *  or 
utters,  publishes,  passes,  or  attempts  to  pa^a, 
as  true  and  genuine,  any  of  the  above-named 
false,  altered,  forged  or  counterfeited  mat- 
ters, as  above  specified  and  described,  know- 
ing the  same  to  be  false,  altered,  forged  or 
counterfeited,  with  Intent  to  prejudice,  dam- 
age or  defraud  any  person  •  •  •  Is  guilty 
of  forgery."  As  was  said  in  People  v.  Frank, 
28  Cal.  507:  "Where,  in  defining  an  ofTeuse. 
a  statute  enumerates  a  series  of  acts,  either 
of  which  separately,  or  all  together,  may  con- 
stitute the  oHense.  all  such  acts  may   hv 
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charged  In  a.  single  count;  for  tbe  reason 
that,  notwithstanding  each  act  may,  by  it- 
self, constltnte  the  oETenBe,  all  of  them  to- 
gether do  no  more,  and  likewise,  constitute 
but  one  and  the  same  ofFense."  To  like 
eftect  are  People  v.  De  la  Guerra,  31  Cal. 
4?9;  People  v.  Harrold,  84  Cal.  567,  21  Pac. 
106;  People  t.  Gosset,  93  CaL  641,  29  Pac. 
246;  People  v.  Smith,  103  Cal.  563,  37  Pac. 
516.  The  inf(»inatlon  charged  but  one  of- 
fense, and  the  demurrer  was  projterly  over- 
ruled. 

Tbe  second  error  assigned  relates  to  the  ac- 
tion of  the  court  in  refusing  a  continuance 
upon  the  application  of  defendant  The  rec- 
ord shows  that  the  cause  was  originally  set 
down  for  trial  on  the  29th  day  of  August, 
1S94.  On  the  last-named  day  a  continuance 
was  asked  by  defendant  upon  the  ground  of 
the  absence  of  August  Wodeckl,  a  witness 
on  behalf  of  defendant,  who  had  been  duly 
subpoenaed,  and  the  cause  was  continued  by 
the  court  to  October  26,  1894.  On  the  last- 
named  day  the  cause  was  ^galn  called  for 
trial,  whereupon  counsel  for  defendant  mov- 
ed for  a  continuance  until  January  15,  1895, 
on  account  of  the  absence. of  the  said  wit- 
ness, August  Wodeckl,  who  was  shown  by 
affidavit  to  have  left  the  state  of  California, 
and  to  be  at  Phoenix.  Ariz.,  and  from  which 
place,  the  affiant  is  Informed,  "he  will  return 
to  Los  Angeles  on  or  about  January  10, 
1^5."  The  witness  In  Question  testified  on 
the  preliminary  examination  of  defendant, 
and  his  deposition  there  taken  is  referred  to 
in  the  affidavit,  and  made  a  part  thereof. 
The  substance  of  tbe  showing  was  that  Mrs. 
Maggie  J.  Henry,  one  of  the  persons  whose 
name  was  charged  to  have  been  forged  by 
defendant,  had  employed  said  defendant  to 
transact  for  her  various  matters  of  business, 
and  had  declared  the  latter  to  be  her  ad- 
viser, and  the  manager  of  her  outside  busi- 
ness, etc.  The  affidavit  also  showed  that, 
upon  the  fitilure  of  the  witness  to  attend 
court  in  August,  a  writ  of  attachment  had  Is- 
sued against  him,  but  was  never  served. 
The  court  overruled  the  motion  for  a  contin- 
uance, giving  as  a  reason  therefor  that  it 
was  not  satisfied  "that  the  witness  will  ever 
be  back  here,  or  that  he  has  not  gone  per- 
manently from  the  state,"  and  held  that  the 
defendant  was  entitled  to  use  the  deposi- 
tion taken  npon  the  preliminary  examination 
in  his  favor  as  evidence  in  the  case.  Counsel 
for  defendant  contended  that  the  prosecution 
should  not  only  admit  tbe  deposition  in  evi- 
dence, but  that  the  facts  stated  therein 
should  be  conceded  to  be  absolutely  true. 
This  was  not  conceded  by  the  prosecution, 
and  the  contention  of  appellant  Is  that  under 
such  circumstances  it  was  error  to  deny  the 
continuance.  The  granting  or  refusing  a 
continuance  in  a  criminal  case  is  a  matter  in 
which  much  must  be  left  to  the  discretion 
of  tbe  trial  court,-  and  it  is  only  in  cases 
where  it  is  apparent  tliat  such  discretion  has 
not  been  wisely  exercised  that  this  court 
v.4lP,no.5— 31 


will  reverse  its  action.  Where,  as  In  this  casey 
a  second  continuance  is  asked  for  upon  the 
ground  that  a  witness  for  the  defendant  Is 
absent  from  the  state,  and  hence  beyond  the 
Jurisdiction  of  the  court,  it  should  be  made 
to  appear  with  reasonable  certainty  that  the 
witness  will  return  to  tbe  jurisdiction  with- 
in such  reasonable  time  as  to  prevoit  an  un- 
usual dday  In  the  trial  of  tbe  cause.  The 
showing  here  as  to  the  return  of  the  wit- 
ness is  only  that  defendant'  la  informed  he 
will  return.  Tbe  sources  of  defendant's  in- 
formation are  not  given,  and  no  reasons  are 
assigned  for  his  belief  that  he  will  return, 
if  such  be  entertained.  Indeed  it  is  not  stat- 
ed In  the  affidavit  that  defendant  believed 
the  witness  would  return,  but  only  that  he 
was  so  informed.  Under  such  circumstan- 
ces, no  surprise  is  felt  that  the  court  below 
failed  to  be  ccmvinced  that  the  presence  of 
tbe  witness  would  be  secured  by  a  continu- 
ance. People  V.  Ashnauer,  47  Cal.  98;  Peo- 
ple V.  Francis.  38  Oal.  188;  People  ▼.  Ah 
Yute,  53  Cal.  613. 

The  contention  of  appellant,  that  the  dep- 
osition of  Wodeckl,  taken  at  the  prelimi- 
nary examination  of  defendant,  should  have 
been  admitted  as  absolutely  true,  cannot  be 
maintained.  Under  section  686  of  the  Penal 
Code,  the  depositions  of  witnesses,  taken,  as 
therein  provided  for,  at  the  preliminary  ex- 
amination, may  be  read  at  the  trial  upon  its 
being  satisfactorily  shown  to  the  court  that 
the  witness  is  dead  or  Insane,  or  cannot, 
with  due  diligence,  be  found  within  the  state. 
People  V.  Curtis,  50  Cal.  95.  These  deposi- 
tions, like  those  taken  on  behalf  of  tbe  de- 
fendant conditionally,  and  in  cases  where 
witnesses  are  without  the  state,  are  to  be 
taken  subject  to  like  objections  to  the  ques- 
tions and  answers  contained  therein,  as  if 
the  witness  had  been  examined  orally  In 
court.  Pen.  Code,  f  1345.  There  Is  nothing 
in  the  Code  requiring  other  or  difCerent  cred- 
ence to  be  given  to  them  than  Is  accorded 
to  the  sworn  testimony  of  witnesses  who  ap- 
pear personally  In  court.  This  question  is 
not  regarded  as  being  of  much  Importance 
in  the  present  case,  for  the  reason  that  the 
showing  was  not  sufficient  to  call  for  a  con- 
tinuance, had  there  been  no  deposition  in 
tbe  case. 

The  verdict  cannot  be  set  aside  for  the 
want  of  evidence  in  its  support  The  mak- 
ing of-  the  promissory  note  by  defendant, 
and  the  signing  by  him  of  the  names  of  Mrs. 
Maggie  Henry  and  Eliza  J.  Clark  thereto, 
was  admitted  repeatedly  during  the  trial. 
The  defense  Interposed  was  that  the  busi- 
ness relations  between  defendant  and  the 
two  women  whose  names  appeared  upon  the 
note  were  such  that  defendant  either  had 
authority,  or  supposed  he  had  authority,  to 
sign  their  names  thereto.  As  to  Mrs.  Maggie 
Henry,  there  was  evidence  tending  to  shp-w 
some  foundation  for  the  position  assumed  by 
defendant;  but  there  was  a  conflict  In  the 
evidence  on  this  point,  and,  npon  well-rec- 
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ognlzed  principles,  the  yerdlct  cannot,  under 
such  circumstances,  be  set  aside  for  such 
cause.  As  to  the  name  of  E3iza  J.  Clark, 
signed  by  defendant,  we  find  in  the  record 
not  an  iota  of  evidence  tending  to  show  in 
the  defendant  any  authority,  or  upon  which 
to  found  a  belief  of  authority,  to  use  her 
name  upon  the  promissory  note.  As  to  her, 
the  case  presented  a  bald  case  of  forgery, 
not '  relieved  by  any  pretext  worthy  of  con- 
sideration. The  proof  that  defendant  forged 
the  name  of  Eliza  J.  Clark  to  the  promis- 
sory note  described  in  the  information  is  suf- 
ficient alone  to  uphold  the  v^dict,  and  for 
that  reason  the  several  rulings  of  the  court 
upon  the  admission  and  rejection  of  testimo- 
ny touching  the  business  relations  existing 
between  defendant  and  Mrs.  Maggie  Henry 
need  not  be  considered;  for,  if  erroneous, 
such  rulings  do  not,  under  the  circumstances, 
call  for  a  reversal. 

The  other  errors  assigned  are  either  unim- 
portant or  unfounded.  The  Judgment  and 
order  denying  defendant's  motion  for  a  new 
trial,  from  which  he  appeals,  should  be  af- 
firmed. 

•We  concur:   VANOLIBF,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der denying  defendant's  motion  for  a  new 
trial,  from  which  he  appeals,  are  affirmed. 


(108  Cal.  4«0) 

CITY  AND  COUNTY  OF  SAN  FRANCISCO 

V.  BURR  et  al.  (No.  15,326.) 
(Supreme  Court  of  California.  Aug.  6,  1895.) 
Stukbts— Discontinuance. 
The  adoption  of  an  ordinance,  and  its 
subsequent  ratification  by  the  legislature,  de- 
claring a  map  to  be  the  plan  of  a  certain  part 
of  a  city  in  respect  to  location  and  establish- 
n<ent  of  streets,  works  a  discontinurince  and 
abandonment  of  streets  formerly  existing  in 
that  part  of  the  city,  but  not  appearing  on  such 
map. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  C.  B.  Heb- 
bard.  Judge. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  E.  W.  Burr  and  others  to  have 
a  certain  space  declared  an-  open  public 
street.  Judgment  for  plaintifT.  Defendants 
appeal.    Reversed. 

J.  C.  Bates,  for  appellants.  H.  T.  Cres- 
well,  for  respondent 

HARRISON,  J,  In  1847,  Leavenworth,  as 
alcalde  of  San  Francisco,  granted  26  100-vara 
lots  in  that  portion  of  the  pueblo  which  is 
called  the  "Laguna  Survey."  These  lots 
were  granted  by  reference  to  a  map  kept  in 
'the  alcalde's  oiSce,  on  which  they  were  desig- 
nated by  numl>erB.  Upon  this  map  there  is 
delineated  a  space  corresponding  to  a  street, 
upon  one  side  of  which  are  located  lots  4,  7, 


9,  and  21,  and  on  the  other  side  of  which  are 
located  lots  3,  6,  12,  and  22.  The  territory 
thus  surveyed  and  mapped  Is  situated  west 
of  Larkin  street,  and  was  disconnected  with 
the  other  porticm  of  the  then  town  of  San 
Francisco,  and  the  open  space  between  the 
two  rows  of  lots  aforenamed  was  not  a  pro- 
longation of  any  of  the  streets  then  exist- 
ing, nor  did  it  intersect  or  connect  with  any 
of  those  streets.  The  present  action  is 
brought  to  have  this  space  declared  to  be  an 
open  public  street. 

This  delineation  upon  the  map  created  the 
easement  of  a  right  of  way  in  favor  of  the 
grantees'  lots  abutting  thereon,  and  Indi- 
cated an  intention  on  the  part  of  the  town 
to  dedicate  the  space  as  a  highway,  and  a 
subsequent  user  thereof  would  have  been 
regarded  as  an  acceptance  by  the  public  suf- 
ficient to  complete  the  dedication.  "  The 
grantees  of  the  lots  might,  however,  lose  or 
surrender  the  easement  created  tor  them, 
and  the  public  could  also  abandon  or  dis- 
continue the  highway  after  its  dedication 
had  been  complete.  The  street,  when  dedi- 
cated, became  the  property  of  the  whole 
state,  wlilch,  by  its  legislature,  could  deal 
with  or  dispose  of  it  at  its  pleasure.  "That 
the  legislature  possesses  competent  power 
to  vacate  a  street  in  a  city;  that  the  legis- 
lature may  delegate  or  commit  such  power 
to  the  municipal  authorities  of  the  city; 
that  its  exercise  by  the  municipal  authori- 
ties is  dependent  on  the  will  and  subject  to 
the  control  of  the  legislature;  and  that,  after 
such  power  has  thus  been  committed  to  the 
municipal  authorities,  the  legislature  may 
revoke  it  in  part,  as  well  as  in  whole,  or, 
without  an  express  revocation,  may  itself 
exercise  it  in  any  particular  instance,— are 
propositions  about  which  there  can  be  no 
controversy  in  this  state.  The  plenary  pow- 
er of  the  legislature  over  the  whole  do- 
main of  streets  is  well  illustrated  by  the  de- 
cisions of  this  court  in  the  litigation  re- 
specting Kearny,  Second,  and  Beale  streets 
in  the  city  of  San  Francisco."  Polack  v. 
Asylum,  48  Cal.  402.  The  Van  Ness  ordi- 
nance, which  was  passed  in  lS5o,  provided 
for  a  plan  for  the  location  and  dlmaisions 
of  streets  to  be  laid  out  within  the  city 
limits  west  of  Larkin  street  and  south- 
west of  Johnston  (now  Ninth)  street;  and 
in  pursuance  of  these  provisions  the  plan 
or  map  known  as  the  "Van  Ness  Map" 
was  prepared,  and  by  ordinance,  October 
Id,  1856,  "declared  to  be  the  plan  of  the 
city  in  respect  to  the  location  and  estab- 
lishment of  streets  and  avenues,  and  the 
reservations  of  squares  and  lots  for  public 
purposes,  in  that  portion  of  the  then  incor- 
porated limits  of  said  city  lying  west  of  Lar- 
kin and  southwest  of  Johnston  streets." 
Tills  ordinance  was  ratified  and  confirmed 
by  an  act  of  the  legislature  approved  March 
11,  1858  (St.  1858,  p.  52),  and  the  streets 
delineated  upon  the  Van  Ness  map  became 
thereby  open  public  highways.    &iwyer  v. 
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San  Francisco,  50  Cal.  370.  The  space  that 
bad  been  delineated  as  a  street  upon  the 
map  of  the  Laguna  surrey  does  not  appear 
upon  this  map,  but,  in  lieu  thereof,  there 
are  other  streets,  forming  continuations  of 
streets  then  existing,  and  running  at  a  dif- 
ferent angle  with  Larkin  street  In  Brook 
V.  Horton,  68  Cal.  655,  10  Pac.  204,  it  was 
held  that  certain  streets  that  had  been  dedi- 
cated as  public  highways  by  the  adoption 
of  the  Van  Nees  map  were  superseded  by 
streets  that  were  laid  out  on  the  city  en- 
gineer's map  which  was  prepared  under 
the  acts  of  1862  and  1864  (8t  1862,  p.  407; 
St.  1863-64,  p.  460);  that  the  effect  of  the 
delineation  of  the  streets  upon  the  engi- 
neer's map  und»  the  provisions  of  these 
statutes  was  to  discontinue  and  abandon 
the  former  streets.  Under  the  principles  of 
that  case  it  must  be  held  that  by  the  adop- 
tion of  the  Tan  Xess  map,  and  its  confirma- 
tion by  the  legislature,  the  above-described 
space  upon  the  Laguna  survey  map  ceased 
to  be  a  public  highway.  See,  also.  Seaman 
V.  Hicks,  8  Paige,  655;  Com.  v.  Railroad  Co., 
150  Mass.  176,  22  N.  E.  813.  The  judgment 
is  reversed. 

We    concur:     BBATTT,    C.    J.;    McPAR- 
LAND.J.;  VAN  FLEET,  J.;  HENSHAtV.J. 


(108  Cal.  <£0) 

In  re  LEVINSON'S  ESTATE.     (No.  15,916.) 
(Supreme  Court  of  California.     Aug.  6,  1885.) 

AUMINISTRATOH — AOCOONTINO  —  JDDOMBNT  — SnF- 

FiciENcr  OF  KviDKNCB— Specification  of  Er- 
ror—Allowascb  FOB  Expert  Witnesses  anb 
Counsel. 

1.  On  settlement  of  an  account  of  an  admin- 
istrator, an  order  allowini;  the  administrator's 
account,  with  the  exception  of  one  item,  is  not 
a  judgment,  within  Code  Civ.  Proc.  |  039,  re- 
qniring  an  appeal  to  be  taken  "within  60  days 
after  the  rendition  of  the  judgment,"  to  entitle 
appellant  to  have  the  evidence  reviewed.  Es- 
tate of  Rose,  22  Pac.  86,  80  Cal.  166,  followed. 

2.  On  appeal  by  legatees  from  an  allowance 
of  an  administrator's  accoant,  the  appellants 
claimed  in  the  specifications  of  error  that  the  ev- 
idence was  "insnfficient  to  jnstify  the  decision, 
in  each  and  every  one  of  the  following  particu- 
lars, respectively:  (1)  Allowing  ^-'jOO,  or  any 
snm,  for  H.  &  M.;  (2)  allowing  $343.91,  or  any 
sum,  to  said  administrator  for  commissions;  (3) 
allowing  said  item  of  $50,  alleged  to  have  been 
Daid  to  B.."  etc.  Sdd,  that  such  specifications 
of  error  were  sufficient,  under  Code  Civ.  Proc.  § 
64a    Estate  of  Page,  57  Cal.  238,  distinguished. 

3.  On  the  settlement  of  the  account  of  an 
administrator,  the  court  need  not  make  findings 
of  fact,  though  such  findings  are  not  waived,  un- 
der Code  Civ.  Proc.  §«  590,  633. 

4.  Where  a  second  administrator  resigns, 
and  is  succeeded  by  a  new  administrator,  and 
the  first  administrator  has  been  paid  commis- 
sions in  a  sum  nearly  equal  to  the  amount  al- 
lowable by  Code  Civ.  Proc.  i  1018,  on  the  en- 
tire estate,  such  second  administrator  is  not 
entitled  to  any  allowance  for  commissions  un- 
til the  final  settlement  of  the  estate. 

5.  On  the  settlement  of  an  administrator's 
account,  it  appeared  that  he  eoRaKed  in  litiga- 
tion on  behalf  of  the  estate  against  deceased's 
former  partners,  and  employed  exijert  account- 
ants to  examine  the  books  of  the  partnership  for 


the  purposes  of  the  litigation,  and  he  claimed 
credit  of  $673.30  for  the  services  of  such  experts. 
As  a  witness,  he  stated  that  he  had  no  explana^ 
tlon  to  give  of  a  receipt  signed  by  him,  and  pro- 
duced by  the  legatees,  acknowledging  the  re- 
ceipt from  them  of  $240  towards  payment  of  ex- 
penses on  behalf  of  the  legatees  "in  exporting 
the  books  of"  such  firm.  Jfdd,  that  $240  should 
be  deducted  from  the  amount  claimed  to  have 
been  paid. 

6.  It  is  error  to  allow  an  administrator  $50 
to  pay  a  doctor  for  attendance  one  day,  as  a 
witness,  on  a  motion  for  a  receiver  in  an  action 
instituted  by  such  administrator,  the  amount  fix- 
ed by  the  statute  being  $2  per  day. 

7.  The  appellate  court  will  not  disturb  an 
allowance  of  attorney's  fees  for  services  render- 
ed an  administrator,  where  the  claim  is  that  the 
services  were  of  no  value,  and  the  evidence  on 
such  question  is  conflicting. 

8.  Where,  on  settlement  of  the  accounts  ol' 
an  administrator,  an  allowance  is  made  for  serv- 
ices of  attorneys,  rendered  the  administrator,  it 
is  error  to  direct  payment  to  be  made  to  such 
attorneys,  who  are  strangers  to  the  proceeding, 
but  the  allowance  shonld  be  simply  to  the  admin- 
istrator. 

9.  Where,  on  the  settlement  of  the  accounts 
of  an  administrator,  he  is  charged  with  mis- 
feasance by  the  legatees,  and  the  court  finds  the 
charge  false,  it  is  proper  to  allow  him  a  credit  of 
$100  to  pay  for  assistance  of  counsel  in  defend- 
ing him  against  such  charge. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

Judicial  settlement  of  the  accounts  of  J. 
W.  Goodwin,  administrator  with  the  will 
annexed  of  John  Levluson,  deceased.  From 
an  order  allowing  the  account,  with  the  ex- 
ception of  one  item,  Fannie  Levlnson  and 
others,  legatees,  appeal  Modified  and  af- 
firmed. 

Horace  W.  Phllbrook,  for  appellants.  Mor- 
rison, Stratton  &  Foerster,  Barclay  Henley, 
and  J.  W.  Goodwin,  for  respondent. 

PER  CURIAM.  Appeal  by  certain  lega- 
tees named  in  the  will  of  John  Levlnson,  de- 
ceased, from  an  order  settling  the  account 
of  J.  "W.  Goodwin,  administrator  with  the 
will  annexed  of  the  estate  of  said  deceased. 
The  administrator  was  charged  with  mis- 
conduct In  the  discharge  of  his  trust,  and 
was  cited  to  show  cause  why  his  letters 
should  not  be  revoked.  Thereupon  on  Feb- 
ruary 14,  1893,  he  filed  the  account  In  ques- 
tion, and  tendered  his  resignation  of  his  of- 
fice of  administrator.  The  order  appealed 
from  declared  the  charges  against  respond- 
ent to  be  without  foundation,  allowed  his 
account  as  presented,— -with  the  exception  of 
a  single  item,— and  directed  that  upon  the 
production  of  a  receipt  for  the  balance  of 
funds  of  the  estate  in  his  hands,  ascertained 
to  be  the  sum  of  $4,729.94,  from  one  Ira  P. 
Rankin,  who  was  appointed  special  adiuinis-. 
trator  to  succeed  him,  the  respondent  be  dis- 
charged from  further  liability. 

1.  The  legatees  filed  their  exceptions  to  the 
account  March  3,  1893.  A  hearing  was  had 
upon  the  objections  thus  made,  and  on  Sep- 
tember 12,  1893.  the  court  orally  announced 
its  decision,  stating  the  terms  of  the  order 
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to  be  drawn  allowing  the  account  Such  or- 
der was  signed  by  the  Jndge  and  filed  with 
the  clerk  September  16,  1893,  and  was  en- 
tered in  the  minute  book  of  the  court  Octo- 
ber Cth,  following.  The  appeal  was  taken 
December  4,  1893.  Respondent  Insists  that 
the  order  is  a  judgment  (Miller  v.  Lux,  100 
Cal.  609,  35  Pac.  345,  639),  that  the  appeal 
was  not  taken  "within  sixty  days  after  the 
rendition  of  the  Judgment"  (Code  Civ.  Proc. 
fi  939),  and  hence  that  the  evidence  upon 
which  the  decision  rests  cannot  be  review- 
ed. But  this  question  has  been  made  the 
subject  of  investigation  by  the  court  in  Es- 
tate of  Rose,  80  Cal.  166,  22  Pac.  86;  and,  on 
the  authority  of  that  case,  we  consider  that 
the  evidence  here  is  open  for  examination. 

2.  Respondent  further  contends  that  the 
specifications  of  insufficiency  of  the  evidence 
to  justify  the  decision,  appearing  in  appel- 
lant's bill  of  exceptions,  are  not  stated  so 
as  to  answer  the  requirements  of  section 
648,  Code  Civ.  Proc.  The  specifications  sup- 
posed to  be  faulty  are  set  out  in  this  man- 
ner: "The  evidence  is  insufficient  to  Justify 
the  decision  in  each  and  every  one  of  the 
following  particulars,  respectively:  (1)  Al- 
lowing 1500,  or  any  sum,  for  Henley  &  Mac- 
Sherry;  (2)  allowing  1343.91,  or  any  sum  to 
said  administrator  for  commissions;  (3)  al- 
lowing said  item  of  $50,  alleged  to  have 
been  paid  to  Dr.  0.  F.  Buckley,"  etc.  We 
think  the  specifications  are  sufficient  The 
account  is  itself  a  bill  of  items,  and,  when 
the  respondent  was  informed  by  the  specifi- 
cations of  the  several  items  which  appel- 
lants deemed  to  be  unsupported  by  the  evi- 
dence, he  certainly  was  advised  of  the  par- 
ticulars wherein  he  should  take  note  wheth- 
er the  evidence,  if  any,  sustaining  the  ac- 
count appeared  in  the  bill  of  exceptions 
when  proposed;  and  this  we  understand  to 
be  a  main  object  of  th^  requirement  of  such 
specifications  by  the  statute  (Code  Civ.  Proc. 
$  648).  The  case  differs  obviously  from  Es- 
tate of  Page,  67  Cal.  238.  There  no  attempt 
«ras  made  to  specify  any  deficiency  of  evi- 
dence. 

3.  Findings  of  fact  were  not  waived,  and 
the  court  made  none.  Appellants  claim  that 
for  this  reason  the  order  should  be  reversed. 
The  manner  in  which  the  account  of  an  ex- 
ecutor or  administrator  Is  usually  made  up, 
and  the  manner  in  which  objections  thereto 
are  usually  presented  (and  this  case  shows 
no  exception),  do  not  at  all  conduce  to  the 
development  of  issues  such  as  arise  upon 
the  pleadings  in  a  civil  action,  and  to  which 
findings  are  required  to  be  responsive.  Code 
Civ.  Proc.  a  590,  633.  And  it  has  been  said 
here  obiter,  but,  we  think,  correctly,  that 

'"in  such  a  proceeding  it  is  not  incumbent 
upon  the  court  to  make  and  file  express  find- 
ings." Miller  V.  Lux,  100  Cal.  613,  35  Pac. 
345,  639. 

4.  The  court  allowed  to  the  respondent  the 
sum  of  $343.91  as  commissions.  It  appears 
that  he  was  preceded  in  the  administration 


ot  the  estate  by  one  S.  W.  Baveley,  named 
executor  in  the  will  of  the  deceased.  Bave- 
ley had  been,  on  the  settlement  of  bis  ac- 
count credited  with  the  sum  of  $15,441.98, 
of  which  $700  was  for  his  own  commissions; 
he  paid  over  to  Mr.  Goodwin,  his  successor, 
the  respondent  here,  the  balance  in  his 
hands  belonging  to  the  estate,  amounting  ta 
$6,25-1.91;  respondent  received  from  other 
quarters  $223.34;  making  the  total  funds  of 
the  estate  coming  to  his  hands  $6,478.25,  and 
the  total  value  of  the  estate  accounted  for 
$21,920.23.  On  this  sum  the  commissions 
allowable  under  section  1618,  Code  Civ.  Proc., 
amount  to  $997.60,  while  the  sum  of  $1,- 
043.91  has  actually  been  allowed,  and  the  ad- 
ministration is  yet  uudosea.  It  is  suggest- 
ed by  counsel  that  the  presumption  should 
be  indulged  that  the  allowance  made  to  re- 
spondent Included  something  for  extraordi- 
nary services,  under  section  1618,  Code  Civ. 
Proc.  But  his  account  makes  no  claim  for 
such  services,  and  it  is  expressly  stated  in 
the  order  that  be  "is  entitled  to  $343.91  as 
commissions."  The  presumption  does  not 
arise.  Estate  of  Moore,  96  Cal.  526,  527,  31 
Pac.  584.  Under  the  circumstances  disclos- 
ed by  the  record,  nothing  can  be  allowed  re- 
spondent for  commissions  until  the  final  set- 
tlement of  the  estate.  See  Estate  of  Barton, 
55  Cal.  87,  and  cases  there  cited. 

5.  Respondent  engaged  in  litigation  on 
behalf  of  the  estate  against  William  J.  and 
Benjamin  Newman,  former  partners  of  de- 
cedent In  the  firm  of  Newman  &'  Levlnson, 
and  employed  certain  expert  accountants  to 
examine  the  books  of  the  partnership  for  the 
puriwsesof  such  litigation.  Heclalmed  credit 
for  $673.30  paid  for  the  services  of  said  ex- 
perts. The  payments  to  them,  as  shown  by 
the  account  were  made  In  sums  ranging  from 
$25  to  $80,  beginning  in  January,  1892,  and 
continuing  at  Intervals  for  nearly  a  year 
following.  Testimony  was  given  that  at  first 
the  money  to  pay  said  experts  was  furnished 
by  the  legatees.  On  cross-examination  of  the 
administrator  as  a  witness  at  the  hearing, 
contestants  produced  a  paper  writing  signed 
by  him,  dated  March  2, 1892,  and  acknowledg- 
ing the  receipt  from  one  of  them  of  $240  to- 
wards payment  of  expenses  on  ,behalf  of  the 
legatees  "in  expertinjf  the  books  of  Newman 
&  Levlnson."  Being  asked  to  explain  the 
receipt  the  witness  said  he  had  no  explana- 
tion to  give.  He  Eilso  said  that  he  had  given 
no  credit  in  his  account  for  said  $240.  The 
court  allowed  the  full  sum  claimed  for  com- 
pensation of  experts.  We  think  the  adminis- 
trator mistook,  and  that  the  circumstances 
were  such  as  to  require  him  to  explain  that 
the  money  had  by  him  as  evidenced  by  the 
receipt  was  used  to  pay  for  services  differ«it 
from,  or  in  addlton  to,  those  specified  In  his 
account,  or  for  other  reason  was  not  charge- 
able to  him,  and  that  failing  so  to  do  his 
credits  should  have  been  reduced  by  said  sum 
of  $240.  The  allowance  of  the  further  sum 
of  $433.30,  paid  to  said  accountants,  was  s 
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matter  committed  to  the  sound  discretion  of 
the  court  There  is  no  proof  that  such  dis- 
cretion was  abused.  See  Estate  of  Moore,  72 
CaL  336,  13  Pac.  880. 

6.  The  following  credit  Item  appearing  In 
the  account  was  allowed:  "Dr.  G.  F.  Buck- 
ley, services,  $50.00."  The  administrator  tes- 
tified that  payment  thereof  was  made  to  Dr. 
BudiJey  for  attendance  as  a  witness'  on  a 
motion  for  a  receiver  In  a  certain  action  In- 
stituted by  the  administrator;  that  he  at- 
tended one  day.  The  statute  fixes  the  fees  of 
witnesses  at  $2  per  day.  Why  the  further 
sum  of  ^  was  paid,  does  not  appear  In  the 
record.  Its  allowance  was  therefore  errone- 
ous. 

7.  The  order  api)ealed  from  directs  that  the 
sum  of  $500  be  paid  out  of  the  estate  to  the 
law  firm  of  Henley  &  MaeSherry  "for  serv- 
ices rendered  the  estate  and  the  administrator 
In  the  management  of  the  estate."  The  serv- 
ices referred  to  were  rendered  In  the  conduct 
of  the  respondent's  suit  against  the  New- 
mans. The  claim  is  stated  in  the  account  as 
among  the  "bills  outstanding,"  no  sum  being 
named,  but  at  th^  hearing  said  attorneys 
presented  a  statement  claiming  an  allowance 
of  $1,000  for  their  services.  The  principal 
contest  In  the  court  below  seems  to  have 
coucemed  the  allowance  of  this  Item.  Appel- 
lants make  two  points  in  this  connection: 
(1)  That  the  services  were  of  no  value;  and 
(!i)  that  an  order  directing  payment  to  coun- 
sel, who  are  strangers  to  the  proceeding  is 
void.  As  to  the  first,  it  suflices  to  say  that 
the  evidence  was  conflicting.  While  it  pret- 
ty clearly  appears  that  there  was  a  wide  di- 
vergence of  opinion  between  Messrs.  Henley 
&  MaeSherry,  and  counsel  associated  with 
them,  as  to  the  policy  to  be  pursued  In  the 
later  stages  of  the  trial  of  that  cause,  and 
that  they  (Henley  &  MaeSherry)  then  enter- 
tained small  hope  of  ultimate  success,  and  so 
were  insistent  (as  was  the  administrator)  on 
a  proposed  compromise,  which,  if  effected, 
would  have  given  the  estate  llttie.  If  any- 
thing, more  than  the  expenses  of  the  action, 
yet  It  does  not  appear  but  that  the  course 
they  recommended  comported  with  the  prop- 
er discharge  of  professional  obligation.  In 
the  light  of  the  event,  it  seems  that  It  would 
have  been  most  to  the  Interest  of  the  estate: 
and,  without  signifying  approval  of  all  the 
methods  employed  by  them  and  by  the  ad- 
ministrator In  the  effort  to  bring  about  such 
compromise.  It  ought  to  be  said  that  the  evi- 
dence does  not  substantiate  appellants' 
charge  that  they  and  the  administrator  "be- 
came traitors  to  the  Interests  of  the  dece- 
dent's estate,  and  treacherously  exerted  them- 
selves to  bring  about  a  judgment  for  the  de- 
fendants." There  was  error,  however,  in  the 
direction  that  the  payment  be  made  to  the 
attorneys.  Like  other  necessary  expenses  in- 
curred In  course  of  administration,  the  fees 
of  counsel  are  to  be  allowed  out  of  the  estate 
to  the  executor  or  administrator.  Such  is  the 
reading  of  the  statute  (Code  Civ.  Proc.  { ICIU), 


and  the  effect  of  the  decisions  of  this  court 
In  re  Ogier's  Bstate,  101  Cal.  385,  85  Pac. 
900;  Henry  v.  Superior  Court,  93  Cal.  569,  29 
Pa&  230;  In  re  Blythe's  Estate,  103  Cal.  350, 
37  Pac.  392;  Pennle  v.  Boach,  94  Cal.  615,  29 
Pac.  956,  and  30  Pac.  106;  Sharon  t.  Sharon, 
75  Cal.  38,  16  Pac.  346. 

8.  Since  the  court  found  that  the  charges 
of  misfeasance  against  the  respondent  were 
false,  it  properly  allowed  him  credit  for  the 
item  of  $100  paid  for  assistance  of  counsel  in 
defending  himself  against  the  same.  It  would 
be  otherwise  if  the  charges  were  sustained. 
Woemer,  Adm'n,  S  61B. 

The  cause  is  remanded,  with  instructions 
to  the  superior  court  to  modify  the  order  ap- 
pealed from  in  these  particulars,  viz.:  (1) 
Striking  out  therefrom  all  allowance  for  com- 
missions, with  leave  to  respondent  to  move 
for  an  allowance  of  his  reasonable  propor- 
tion of  cc»nmisslons  upon  the  final  setUe- 
ment  of  the  estate.  (2)  Allowing  to  respond- 
ent $500  for  services  of  his  attorneys,  Henley 
&  MaeSherry,  and  striking  out  the  allowance 
to  said  attomeya  (3)  Allowing  for  services 
of  experts  $433.30,  instead  of  $673.30.  (4) 
Allowing  for  payment  of  Dr.  Bucldey  $2,  in- 
stead of  $50.  And  as  thus  modified  the  order 
will  stand  afllrmed. 


ao8  Cal.  46S) 
In  re  GABBITY'S  ESTATE. 
Appeal   of    BUCKLEY.     (No.   15,732.) 
(Supreme  Court  of  California.     Aug.  6,  1895.) 
ExEccTORS— Allowancb  to  Widow — Petition — 
Settlement  —  Supplemental    Investort    of 
Pebsonaltt  —  Appraisement— Whes   Necessa- 
BT— LiFS   Tenant  —  Possession   or  Pbbsohai. 
Estate. 

L  Under  Code  Civ.  Proc.  i  1466,  which  con- 
fers on  the  court  power  to  make  reasonable  al- 
lowance out  of  the  estate  fM  the  maintenance 
of  the  family,  the  conrt  may  make  such  allow- 
ance without  first  setting  apart  a  homestead, 
as  authorized  by  section  l46o,  and  determining 
that  it  is  insufficient  for  the  widow's  support 
38  Pac.  628,  affirmed. 

2.  The  son  of  the  widow  may  petition  for 
the  allowance  to  her,  though  he  is  also  the  ex- 
ecutor.    38  Pac.  623,  affirmed. 

3.  Where  the  executor  disposes  of  certain 
personal  property  without  including  it  in  the  in- 
ventory, in  accordance  with  the  expressed  wish 
of  the  decedent,  and,  on  final  settlement,  makes 
a  supplemental  inventory  of  such  property,  the 
court  may  determine  its  value,  and  it  need  not 
be  appraised  as  other  property  of  the  estate. 
38  Pac.  628,  affirmed. 

4.  Where  testator  gives  "all"  his  property 
to  his  wife,  to  hold  and  to  "enjoy"  for  life,  and 
to  others  the  residue  "remaining  upon  the  termi- 
nation of  the  life  estate,"  the  wife  is  entitled  to 
the  possession  of  the  personal  estate  without  se- 
curity, in  the  absence  of  adverse  showing  by  the 
remainder-men.     38  Pac.  628,  affirmed. 

In  bank. 

On  rehearing.  For  decision  In  department, 
see  38  Pac.  62& 

PBB  CUBIAM.  After  a  full  considera- 
tion of  this  cause  In  bank,  we  are  satisfied 
with  the  conclusion  reached  In  department^ 
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and  with  the  (pinion  of  Mr.  Justice  HAR- 
RISON therein  delivered.  38  Pac.  628.  In 
accordance  fvith  said  opinion,  the  superior 
court  is  directed  to  modify  the  decree  of 
distribution  by  striliing  tlierefrom  the  fol- 
lowing proviso:  "Provided,  that  the  sum  of 
one  hundred  dollars  of  said  distribution  shall 
have  been  heretofore  received  by  Thomas 
Uarrlty,  and  that  the  sum  of  fifteen  dollars 
has  been  received  by  James  Garrity;"  and, 
as  so  modified,  the  decree  is  affirmed.  The 
orders  for  a  family  allowance  and  settling 
the  account  are  also  affirmed;  and  the  costs 
of  this  appeal  are  to  be  borne  by  appellant 


(lOS  Cal.  484) 

In  i«  LI  PO  TAPS  ESTATE. 

LI  TAI  WING  T.  PRBBSE.     (No.  16,746.) 

(Supreme  Court  of  California.     Aug.  7,  1805.) 

Administrator  with  Will  Annbied— Right  to 

Remove— Ex  ECDTOK—CoMPETENCir — 

Re8  Judicata. 

1.  Code  Civ.  Proc.  §  1383,  providing  that 
when  letters  of  administration  haf  e  been  grant- 
ed to  any  other  than  the  wife,  child,  etc.,  of  the 
intestate,  any  one  of  them  may  obtain  the  revo- 
cation of  the  letters,  and  become  entitled  to  the 
administration,  applies  to  a  case  where  deceased 
left  a  will,  and  an  administrator  with  the  will 
annexed  has  been  appointed,  and  may  be  availed 
of  though  the  person  applying  for  the  revocation 
was  designated  by  the  will  as  executor;  section 
1354,  providing  that  where  the  person  designated 
in  a  will  is  absent  from  the  state,  or  a  minor, 
letters  of  administration  with  the  will  annexed 
shall  be  granted,  which,  in  the  discretion  of  the 
coart,  may  be  revoked  on  return  of  the  absent 
executor,  or  arrival  of  the  minor  at  the  age  of 
majority,  having  application  only  where  the  pe- 
titioner has  no  other  right  to  administer,  except 
that  he  was  designated  by  deceased.  38  Pac. 
30,  reversed. 

2.  A  person  is  not  incompetent  to  serve  as 
an  executor,  on  the  giound  of  want  of  under- 
standing (Code  Civ.  Proc.  §  1350),  merely  be- 
cause he  cannot  speak  English,  and  is  not  in- 
structed as  to  the  constitution  of  the  state. 

3.  Denial  of  application  under  Code  Civ. 
Proc.  i  1354,  for  removal  of  an  administrator 
with  the  will  annexed,  and  ai^oiutment  in  place 
of  him,  is  not  an  adjudication  of  want  of  under- 
standing of  petitioner;  no  reason  being  assign- 
ed for  the  denial,  and  there  being  various  other 
grounds  on  which  the  application  could  be  de- 
nied. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  J.  "V.  CofCey, 
Judge. 

Petition  by  LI  Tal  Wing  for  the  removal  -of 
A.  C.  Freese,  public  administrator,  as  adminis- 
trator with  the  win  annexed  of  LI  Po  Tal, 
and  that  letters  of  administration  with  the 
will  annexed  be  Issued  to  petitioner.  From 
an  order  denying  the  application,  petitioner 
appeals.     Reversed. 

Alexander  D.  Keyes  and  Philip  Teare,  for 
appellant.  J.  D.  Sullivan,  W.  M.  WiUett,  and 
R.  H.  Countryman,  for  respondent. 

BEATTY,  C.  J.  On  the  2gth  of  February, 
A.  D.  1894,  appellant,  LI  Tal  Wing,  filed  a  pe- 
tition In  the  probate  court  of  the  city  and 
county  of  San  Francisco,  in  which,  with  other 


allegations,  he  stated:  That  LI  Po  Tal  died 
In  said  city  and  county  March  20,  1893,  tes- 
tate. That  by  his  will  he  nominated  petition- 
er and  his  mother  executor  and  executrix  of 
the  will.  That  at  the  time  of  the  death  of 
Li  Po  Tal,  and  when  the  will  waa  probated, 
and  letters  testamentary  were  issued  to  hla 
mother,  petitioner  was  a  minor,  and  was  ab- 
sent from  the  state  of  California.  That  his 
mother,  Lee  See,  was  appointed  executrix 
April  11,  1893,  and  duly  qualified.  That  aft- 
erwards, on  the  27th  day  of  October,  1893, 
said  Lee  See  was  removed  from  office,  and 
her  said  letters  revoked;  and  afterwards,  on 
the  15th  day  of  November,  1893,  A.  C.  Freese, 
public  administrator,  was  appointed  adminis- 
trator with  the  will  annexed,  to  take  charge 
of  the  estate,  and  said  Freese  duly  qualified, 
and  is  still  acting  as  such  admUiistrator. 
That  said  Freese  was  not  the  husband  or 
wife,  child,  father,  mother,  brother,  or  dster 
of  said  LI  Po  Tai,  deceased.  Petitioner  is  the 
eldest  son  of  said  Li  Po  Tai;  Is  over  the  age  of 
21  years,  and  a  resident  of  the  city  and  county 
of  San  Francisco.  Wherefore,  he  asked  that 
the  letters  of  administration  issued  to  A.  C. 
Freese  be  revoked,  and  letters  of  administra- 
tion with  the  will  annexed  be  issued  to  peti- 
tioner. Freese  was  duly  cited  to  appear  and 
answer.  He  filed  no  answer,  but  did  appear, 
and  wag  allowed  to  contest  the  right  of  the 
petitioner.  Petitioner  bases  liis  claims  upon 
the  language  of  section  13;3,  Code  Civ.  Proa, 
and  succeeding  sections.  He  contends  that 
under  these  provisions  his  right  to  the  relief 
asked  is  absolute,  provided  only  that  he  be 
found  to  possess  the  statutory  competency. 

The  first  question  to  be  considered  is  this: 
Has  section  1383  any  application  where  the 
decedent  has  left  a  wlllV  By  Its  terms.  It 
might  seem  to  have  been  intended  to  apply 
only  In  cases  of  Intestacy;  but  In  Estate  of 
Pacheco,  23  Cal.  476,  it  was  applied  to  a  case 
In  which,  like  the  present,  there  was  a  will, 
and  in  which  the  other  material  facts  were 
substantially  the  same.  It  is  true  that  the  ques- 
tion of  its  applicability,  although  argued  by 
counsd,  waa  not  expressly  adjudicated,  but 
the  decision  rests  upon  the  tacit  assumption 
by  the  court  that  the  right  to  administration 
In  the  case  provided  for  is  imaffccted  by  the 
fact  that  there  is  a  will.  In  itself,  this  de- 
cision may  not  be  of  much  weight  as  an  au- 
thority; but  It  was  made  many  years  ago, 
and  has  never  been  overruled  or  questioned. 
Meantime  the  legislature  has  revised  the  stat- 
ute, and  re-enacted  this  particular  section  in 
its  old  form,  and,  we  are  bound  to  suppose, 
with  the  intention  that  it  should  be  construed 
now  as  it  was  construed  before  the  revision. 
In  my  opinion,  there  is  no  reason  for  chan- 
ging its  construction.  If  it  be  said  that  the 
decision  In  the  Pacheco  Case  disregarded  the 
terms  of  the  law,  it  may  be  answered  that  the 
court  was  fully  Justified  by  the  whole  tenor 
of  the  statute,  and  the  manifest  policy  of  the 
legislature  in  respect  to  the  ciioice  of  admin- 
istrators, in  departing  from  a  literal  construc- 
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tion  of  this  particular  section.  By  the  old 
probate  act,  as  by  the  corresponding  sections 
of  the  Cktde,  the  leglslatnre  had  prescribed  the 
order  in  which  the  relatives  and  creditors  of 
an  intestate  and  other  persons  Ethould  be  enti- 
tled to  administer,  and  liad  made  the  same  or- 
der of  preference  applicable  to  cases  in  which 
executors  named  in  a  will  failed  to  quallfjr  or 
ceased  to  act  These  various  provisions  are 
found  in  sections  1350,  1365,  1425,  and  1426, 
Code  Civ.  Proc.  The  policy  of  the  law  is 
clear.  In  the  absesiice  of  any  designation  of 
an  executor  by  the  decedent,  certain  x)erson8, 
in  a  certain  order,  have  the  right  to  adminis- 
ter. When  executors  have  been  appointed  by 
the  decedent,  if  they  cannot  act,  or  will  not 
act,  or  are  not  allowed  to  act,  then  the  same 
persons,  in  the  same  order,  are  entitled  to  let- 
ters of  administration  with  the  will  annexed. 
Falling  the  choice  of  the  decedent,  the  law 
enforces  its  choice.  And  so  of  the  case  where 
letters  of  administration  have  been  granted  to 
some  person  other  than  the  husband  or  wife 
or  child  of  the  decedent,— it  makes  no  differ- 
ence whether  there  was  a  will  m  not;  if  one 
of  the  persons  preferred  by  the  law  asks  that 
the  administrator  (with  or  without  the  will 
annexed)  be  removed,  and  himself  appointed, 
his  request  should  be  granted,  if  he  Is  legally 
CMnpetent  to  discharge  the  trust.  It  is  ar- 
gued that  this  conclusion  does  not  follow,  and 
that  section  1383  does  not  apply,  in  cases  of 
testacy,  because  section  1354  ^  is  specially  ap- 
plicable to  such  cases,  and  confers  upon  the 
court  a  discretionary  power  to  remove  or  re- 
tain the  administrator  with  the  will  annexed, 
as  it  may  deem  proper.  But  I  do  not  think 
section  1354  applies  where  the  petition  for  the 
removal  of  the  administrator  with  the  will 
annexed  is  based  upon  a  right  to  administer 
conferred  upon  the  petitioner  by  the  statute. 
If  the  petitioner  has  no  other  right  to  admin- 
ister, except  such  as  flows  from  his  designa- 
tion by  the  decedent,  then  section  1354  ap- 
plies, and  the  granting  or  refusal  of  the  peti- 
tion rests  in  the  sound  discretion  of  the  court 
But,  when  the  petition  is  based  upon  the  stat- 
utory right  to  administer,  then  section  1383 
applies;  and,  If  the  petitioner  is  not  incompe- 
tent by  reason  of  some  statutory  disqualifica- 
tion, the  court  has  no  discretion  to  deny  bis 
petition. 

But,  altliough  the  objection  that  section  1383 
does  not  apply  is  the  point  principally  relied 
on  by  respondent  to  support  the  order  of  the 
superior  court  denying  the  petition  of  Li  Tal 
Wing,  it  does  not  appear  that  this  was  the 

1  Code  Civ.  Proc.  §  1354,  provides  that: 
"Where  a  person  absent  from  the  state,  or  a 
minor,  is  named  executor— if  there  is  another  ex- 
ecutor who  accepts  the  trust  and  qualifies — the 
latter  may  have  letters  testamentary  and  admin- 
ister the  estate  until  the  return  of  the  ali.'cntce 
or  the  "majority  of  the  minor,  who  may  thtn  be 
admitted  as  joint  executor.  If  there  is  no  eth- 
er executor,  letters  of  administration  with  the 
will  annexed  must  be  granted:  but  the  court 
may,  in  its  discretion,  revoke  them  on  the  return 
of  the  absent  executor  or  the  arrival  of  the  mi- 
nor at  the  age  of  majority." 


ground  of  the  decision.  The  snperior  court 
found  that  LI  Tal  Wing  was  not  competent, 
and  that  he  had  been  previously  adjudged  in- 
competent, to  discharge  the  trust,  and  upon 
these  grounds  denied  his  petition.  The  ques- 
tion is  whether  the  evidence  sustains  these 
findings.  In  my  opinion.  It  does  not  The 
only  evidence  of  incompetency  was  directed 
to  the  point  that  the  petitioner  had  not  suffi- 
cient understanding  (Code  Plv.  Proc.  §  1350), 
and  it  only  proved  that  he  could  not  speak  the 
English  language,  and  was  not  instructed  as 
to  the  constitution  of  the  state.  These  facts . 
do  not  show  lack  of  understanding,  and  the 
other  evidence  showed  that  the  petitioner  was 
a  man  of  Intelligence  and  education.  Nor 
was  there  any  prior  adifldlcatlon  of  want  of 
understanding.  The  petitioner  had  made  an 
application  tmder  section  1354^  which  had  sim- 
ply been  denied  without  any  reason  assigned, 
and  without  any  finding  of  fact  The  denial 
of  the  tona&r  petition  does  not  Imply  a  find- 
ing of  Incompetency,  because  there  are  vari- 
ous other  groimds  upon  which  it  might  have 
been  denied.  Code  Civ.  Proc.  {  1911.  The 
order  appealed  from  is  reversed. 

We   concur:    VAN  FLEET,  J.;    McFAR- 
LAND,  J.;  HBNSHAW,  J. 


a06  Cal.  490) 
SAN  BERNARDINO  INV.  CO.  v.  MERRILL. 

(No.  19,439.) 
(Supreme  Court  of  California.     Aug.  7,  1895.) 

COKPOBATIONS— ASSESSMEXT  OF   STOCK— ENFORCB- 

MENT  OF  Assessment. 

1.  Civ.  Code.  {  331,  provides  that  "a  corpo- 
ration, ♦  •  •  after  one-fourth  of  its  capi- 
tal stock  has  been  subscribed,  may  •  •  • 
levy  and  collect  assessments  thereon.  Sdd 
that  in  an  action  to  collect  an  assessment  on 
certain  shares  of  stock,  a  complaint  that  does  not 
show  one-fonrth  of  the  capital  stock  to  have 
been  subscribed  is  demurrable  as  failing  to  show 
a  cause  of  action. 

2.  In  the  absence  of  any  provision  therefor, 
a  corporation  cannot  levy  an  assessment  on  its 
capital  stock  until  after  the  whole  amount  has 
been  subscribed. 

3.  The  term  "waiver"  implies  the  abandon- 
ment of  a  right  which  can  be  enforced,  or  of  a 
privilege  which  can  be  exercised,  and  there  can 
be  no  waiver  unless  at  the  time  the  right  or  priv- 
ilege waived  is  in  existence. 

4.  Civ.  Code,  S  339,  relating  to  the  levy  and 
collection  of  assessments  on  corporate  stock, 
and  the  sale  thereof  for  delinquency,  provides 
that  "the  first  publication  of  all  delinquent  sales 
must  be  at  least  fifteen  days  prior  to  the  day  of 
sale."  Section  349  provides  that  "on  the  day 
specified  for  declaring  the  stock  delinquent  or  at 
any  time  subsequent  thereto  the  board  of  di- 
rectors may  elect  to  waive  further  proceedings 
•  •  •  and  proceed  by  action  to  recover  the 
amount  of  the  assessment"  Sdd  that,  where 
the  directors  fixed  May  7th  for  the  sale  of  de- 
Unguent'stock,  they  could  not  on  April  25th  elect 
to  waive  further  proceedings  therein,  and  pro- 
ceed by  action  foi  the  recovery  thereof,  no  no- 
tice of  delinquent  sales  having  been  published 
up  to  that  time. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county;  George  E.  Otis, 
Judge. 
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Action  by  the  San  B^nardino  Inyestment 
Company  against  Samuel  Merrill  to  recover 
an  assesament  levied  on  certain  stock. 
Plaintiff  had  Judgment,  and  defendant  ap- 
peals.    Beversed. 

Goodcell  &  Leonard  and  John  W.  Craig, 
for  appellant    Bolfe  &  Bolfe,  for  respondent. 

HARRISON,  J.  The  plaintiff  made  an  or- 
der March  11, 1802,  by  which  it  levied  an  as- 
sessment of  $1.50  per  share  upon  its  capital 
etock,  payable  on  or  before  the  18th  of  April, 
and  providing  that  any  stock  upon  which 
such  assessment  should  remain  unpaid  on 
that  day  should  be  delinquent  and  sold  at 
piubUc  auction  May  7,  1892.  Under  the  di- 
rections of  the  secretary,  this  notice  was  pub- 
lished in  a  newspaper  of  general  circulation 
in  the  county  of  San  Bernardino  once  a  week 
for  four  successive  weeks,  commencing 
March  18,  1882,  and  on  the  same  day  a  copy 
thereof  was  sent  by  him  by  mail  to  each 
stockholder.  On  April  25th  the  board  of  di- 
rectors of  the  plaintiff  passed  a  resolution  by 
which  It  elected  to  waive  further  proceedings 
for  the  sale  of  the  stock  on  account  of  any 
delinquency  In  paying  the  assessment,  and  to 
proceed  by  action  to  recover  the  amount 
thereof.  The  defendant  was  the  owner  of 
1,025  shares  of  the  capital  stock  of  the  plain- 
tiff, standing  in  his  name  upon  its  books, 
and,  the  assessment  upon  this  stock  not  hav- 
ing been  paid,  the  plaintiff  brought  this  ac- 
tion and  recovered  Judgment  for  the  amount 
of  the  assessment. 

1.  The  defendant  demurred  to  the  com- 
plaint upon  the  ground  that  It  does  not  state 
a  cause  of  action  against  him.  The  com- 
plaint alleges  that  the  amount  of  the  capital 
etock  of  the  plaintiff  is  $500,000,  divided  into 
$5,000  shares  of  the  par  value  of  $100  each, 
and  that  during  all  the  time  mentioned  in 
the  complaint  the  defendant  was  the  owner 
of  1,025  shares  of  such  capital  stock.  There 
is  no  allegation  of  the  amount  of  its  capital 
stock  that  had  Iteea  subscribed  or  that  had 
been  issued,  or  any  allegation  that  any  of  its 
capital  stock,  other  than  that  of  the  defend- 
ant, had  been  subscribed  or  Issued.  The  rule 
Is  well  established  that,  in  the  absence  of  any 
provision  to  the  contrary,  a  corporation  can- 
not levy  an  assessment  upon  its  capital  stock 
until  after  the  whole  amount  thereof  has 
been  subscribed.  Ang.  &  A.  Corp.  i  146; 
Bridge  Co.  v.  Cummings,  3  Kan.- 56;  Livesey 
V.  Hotel  Co.,  5  Neb.  50;  Railroad  Co.  v. 
Gould,  2  Gray,  277;  Railroad  Co.  v.  Barker, 
32  N.  H.  3C3.  This  rule  has  been  modified 
In  this  state  by  section  331,  Civ.  Code,  which 
provides:  "The  directors  of  any  corporation 
formed  or  existing  imder  the  laws  of  this 
state,  after  one-fourth  of  its  capital  stock 
has  been  subscribed,  may  for  the  purpose 
of  paying  expenses,  conducting  business,  or 
paying  debts,  levy  and  collect  assessments 
upon  the  subscribed  capital  stock  thereof,  in 
the  manner  and  form  and  to  the  extent  pro- 


vided herein."  Unless,  therefore,  one-fourth 
of  Its  capital  stock  had  been  subscribed,  the 
dhrectors  had  no  authority  to  levy  the  assess- 
ment upon  which  this  action  is  brought  This 
was  a  condition  precedent  to  the  exercise  of 
the  power  given  by  the  statute,  and,  In  order 
that  the  complaint  should  show  a  right  of  re- 
covery in  the  plaintiff,  it  was  necessary  to 
allege  the  existence  of  the  condition  under 
which  the  power  might  be  exercised.  See 
Boone,  Code  PI.  S  203.  The  demurrer  to  the 
complaint  should,  therefore,  have  been  sus- 
tained. 

2.  The  plaintiff  seeks  to  recov«  the 
amount  of  the  assessment  not  by  virtue  of 
any  contract  of  subscription  on  the  part  of 
the  defendant,  but  solely  by  virtue  of  the 
obligation  against  him  which  is  created  by 
the  statute,  and  hence  a  strict  observance 
of  the  statutory  mode  and  provision  is  es- 
sential to  its  recovery.  Section  334.  Civ. 
Code,  provides:  "Elvery  <Hrder  levying  an  as- 
sessment must  specify  the  amount  thereof, 
when,  to  whom,  and  where  payable;  fix-  a 
day  subsequent  to  the  full  term  of  publica- 
tion of  the  assessment  notice  on  which  the 
unpaid  assessments  shall  be  ddlnquent  not 
less  than  thirty  nor  more  than  sixty  days 
from  the  time  of  making  the  order  levying 
the  assessment;  and  a  day  for  the  sale  of 
delinquent  stock,  not  less  than  fifteen  nor 
more  than  sixty  days  from  the  day  the 
stock  Is  declared  delinquent"  Section  337 
provides  that  If  any  portion  of  the  assess- 
ment mentioned  in  the  notice  remains  un- 
paid on  the  day  specified  therein  for  declar- 
ing the  stock  delinquent,  the  secretary  must 
unless  otherwise  ordered  by  the  board  of  di- 
rectors, cause  to  be  published  a  notice  speci- 
fying each  certificate  of  stock  upon  which  the 
assessment  is  delinquent  and  that  as  many 
shares  thereof  as  may  be  necessary  to  pay 
the  delinquent  assessment,  with  costs  and  ex- 
penses of  sale,  will  be  sold  on  the  day  fixed 
for  the  sale  in  the  order  levying  the  assess- 
ment; and  section  339  declares  that  "the  first 
publication  of  all  delinquent  sales  must  be 
at  least  fifteen  days  prior  to  the  day  of  sale." 
Section  349  provides:  "On  the  day  specified 
for  declaring  the  stock  delinquent,  or  at  any 
time  subsequent  thereto,  and  before  the  sale 
of  the  delinquent  stock,  the  Imard  of  direct- 
ors may  elect  to  waive  further  proceedings 
under  this  chapter  for  the  collection  of  delin- 
quent assessments,  or  any  part  or  portion 
thereof,  and  may  elect  to  proceed  by  action 
to  recover  the  amount  of  the  assessment  and 
the  costs  and  expenses  already  Incurred,  or 
any  part  or  portion  thereof." 

The  term  "waiver"  or  "to  waive"  Im- 
plies the  abandonment  of  a  right  which  can 
be  enforced,  or  of  a  privilege  which  can . 
be  exercised;  and  there  can  be  no  waiver 
unless  at  the  time  of  its  exercise  the  right  or 
privilege  waived  is  in  existence.  There  can 
be  no  waiver  of  a  right  that  has  been  lost 
"Waiver  is  a  voluntary  act  ond  Implies 
an  election  by  the  {tarty  to  dispense  with 
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Bomething  of  value,  or  to  forego  some  ad- 
vantage which  he  might  at  his  option  have 
demanded  or  insisted  upon"  (per  Cooley, 
J.,  in  Warren  v.  Crane,  50  Mich.  301,  16  N. 
W.  465).  Bouvler  defines  waiver  as  "the  re- 
Unqnishment  or  refusal  to  accept  of  a  right" 
83ee,  also,  Stewart  v.  Crosby,  50  Me.  134; 
Shaw  V.  Spencer,  100  Mass.  395;  DawsMi 
V.  Shillock,  29  Minn.  191,  12  N.  W.  526; 
Bish.  Cont  i  792.  If  the  relinquishment  of 
some  right  is  the  consideration  upon  which 
anotlier  right  is  to  be  created,  there  is  no 
consideration  for  the  creation  of  such  other 
right  unless  there  is  an  existing  right  to 
be  relinquished.  Under  a  statute  confer- 
ring a  8];>ecial  remedy  for  enforcing  a  right, 
ancl  providing  that  the  party  may  have  a 
different  remedy  upon  condition  that  be 
will  surrender  his  right  to  the  first,  such 
surrender  must  be  made  while  he  has  the- 
right  to  enforce' the  original  remedy.  The 
party  cannot  by  his  neglect  or  Inaction  suf- 
fer the  special  remedy  to  elapse,  and  then 
claim  the  'right  to  resort  to  ^be  other.  A 
right  of  election  between  two  remedies, 
which  is  conferred  upon  the  condition  of  re- 
linquishing one  of  the  remedies  by  some 
positive  act,  must  be  exercised  while  both 
of  the  remedies  are  open.  Unless  there  is 
a  remedy  to  relinquish,  there  is  no  place 
for  an  election.  To  exercise  an  election  of 
remedies  implies  the  right  to  resort  to  dtber, 
and  that  both  exist  at  the  time  of  the  elec- 
tion. In  the  present  caae  the  board  of  direct- 
ors, in  the  order  levying  the  assessment,  fixed  ■ 
April  18th  as  the  day  on  which  the  assesn- 
ment  would  be  delinquent,  and  May  7th  as 
the  day  on  which  the  sale  for  delinquent  as- 
sessments would  be  made.  As  the  secre- 
tary was  not  "otherwise  ordered  by  the 
board  of  directors,"  it  was  his  duty,  if  the 
board  had  Intended  to  sell  the  stock  of  the 
defendant  In  order  to  recover  the  delin- 
quent assessment  thereon,  to  publish  the 
notice  of  such  sale  at  least  15  days  prior 
to  May  7th;  that  is.  Its  first  publication 
must  have  been  made  not  later  than  April 
Zid.  The  directors  did  not  make  the  elec- 
tion provided  for  by  section  349  "on  the 
day  specified  for  declaring  the  stock  de- 
linquent," nor  until  after  the  time  had 
elapsed  within  which  they  could  take  any 
proceedings  for  the  sale  of  the  stock.  By 
the  failure  to  make  publication  of  the  delin- 
quent sale  "at  least  fifteen  days  prior  to 
the  day  they  had  fixed  for  such  sale,"  they 
lost  all  Jurisdiction  to  sell  the  stock  for  the 
delinquent  assessment,  unless  they  should 
begin  anew  all  previous  proceedings  and 
publication  subsequent  to  the  levying  of  the 
assessment  as  authorized  by  section  346. 
As,  therefore,  on  the  25th  of  April  the 
board  of  directors  had  lost  jurisdiction  to 
take  any  further  proceedings  for  the  col- 
lection of  the  delinquent  assessment,  under 
the  chapter  providing  for  the  sale  of  the 
stock,  there  were  no  "further  proceedings" 
which   It  could   waive,   and   the  condition 


under  which  the  statute  authorized  it  to 
elect  to  proceed  by  action  to  collect  the 
same  did  not  exist.  It  follows  that  the 
plaintiff  had  no  cause  of  action  against  the 
defendant  The  Judgment  and  order  are  re- 
versed. 

We  concur:   VAN  FLEET,  J.;   GAROUT- 
TE.  J. 


(5  Cal.  TTnrep.  US) 
RAFFERTT  v.  HIGH  et  al.  (No.  19,469.) 
(Supreme  Court  of  California.    Aug.  8,  1895.) 

HORTQAOES — COUKSBl.  FeES. 

A  mortgage  ezpresBly  stating  that  it  is 
given  "as  security  for  the  payment  of"  the  prin- 
cipal Bnm  of  the  note,  "with  interest  thereon  ac- 
cording to  the  terms  of  the  note,"  does  not  se- 
cure counsel  fees  iwovided  by  the  note  in  case  of 
suit  being  brought  against  the  maker. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judga 

Action  by  Mrs.  E.  O.  Rafferty  against  An- 
nie M.  High  and  others.  Judgment  for  plain- 
tiff.  Defendants  appeal.    Modified. 

M.  A.  Luce>  for  appellants.  B.  W.  Britt, 
for  respondent 

VANCUBF,  C.  Action  to  foreclose  two 
mortgages  on  the  same  lot  of  land,  each  to 
secure  a  distinct  promissory  note.  The  rate 
of  interest  on  each  note  was  15  per  cent,  per 
annum  from  date  of  note  until  payment,  pay- 
able and  compounded  semiannually,  and  each 
note  contained  the  following:  "And  I  furtho- 
agree  that.  In  the  event  of  suit  being  brought 
against  me,  then  there  shall  be  added  to  any 
judgment  against  me  rendered  In  said  suit, 
as  counsel  fees,  an  additional  sum  of  ten 
per  centum  •  •  •  upon  the  amount  of  the 
principal  and  interest  hereof  accrued  at  the 
time  of  the  entry  of  such  judgment."  Each 
mortgage  was  expressly  given  "as  security 
for  the  payment  of  the  principal  sum  of 
the  note,  "with  Interest  thereon  according 
to  the  terms  of  the  note,"  and  a  copy  of 
the  note  secured  was  set  out  In  each  mort- 
gage. But  neither  mortgage  expressly  pur- 
ported to  secure  the  payment  of  counsel  fees 
in  any  event.  The  trial  court  allowed  plain- 
tiff counsel  fees  amounting  to  $178.91,  and 
held  that  the  payment  of  them  was  secured 
by  the  mortgages,  and  ordered  that  they  be 
paid  from  the  proceeds  of  the  foreclosure 
sale.  Counsel  for  appellants  contends  that 
the  court  erred  In  holding  that  counsel  fees 
were  secured  by  the  mortgages,  and  whether 
or  not  they  were  so  Secured  is  the  only  quea- 
fion  presented  on  this  appeal.  Upon  this 
question  I  think  the  case  of  Clemens  v.  Luce, 
101  Cal.  432,  35  Pac.  1032,  is  clearly  in  point 
for  appellants.  In  that  case  the  note  secured 
by  mortgage  provided  for  the  payment  of 
counsel  fees  In  the  same  language  and 
form  as  in  this  caae;  and  the  mortgages 
In  that  case  stated  that  they  were  given  "as 
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secnrity  for  the  payment  to  said  mortgagee 
of  the  Bom  of  |1G,000,  with  interest  thereon 
according  to  the  terms  of  a  certain  proml8- 
sory  note,  of  date  September  22,  1891,"— 
setting  out  a  copy  of  the  note,— but  said  noth- 
ing about  securing  counsel  fees.  In  that  case 
this  court  said:  "As  to  what  these  mortgages 
were  given  to  secure,  was  a  matter  of  pure 
contract  between  the  parties.  They  could 
have  been  given  to  secure  the  principal  of 
the  note  alone,  or  the  Interest  alone,  or  both 
principal  and  interest,  as  was  actually  done, 
or  they  could  have  been  given  to  secure  fu- 
ture advances,  and  attorney's  fees  In  case  of 
foreclosure.  It  follows  that  security  for  an 
attorney's  fee  Is  not  provided  for  in  either 
mortgage,  and  consequently  such  fee  cannot 
be  made  a  lien  upon  the  land,  and  the  Judg- 
ment of  the  court  In  that  regard  is  erroneous." 
This  decision  has  been  affirmed  In  at  least 
three  unreported  cases.  See  list  of  unre- 
ported cases  in  101  Cal.  rvll.  Counsel  for 
respondrait  cite  the  case  of  Ogbom  v.  Ella- 
son,  .77  Ind.  383;  but  In  that  case  It  does 
not  appear  that  the  mortgage  purported  to 
secure  only  the  principal  and  Interest  of  the 
note,  as  In  the  case  at  bar.  For  aught  that 
appears  In  the  report  of  that  case,  the  mort- 
gage may  have  expressly  purported  to  secure 
payment  of  the  note  according  to  Its  terms, 
without  specifying  merely  the  principal  and 
interest,  and  omitting  counsel  fees,  as  In 
this  case.  I  thlnlc  the  court  erred  In  deciding 
that  the  payment  of  counsel  fees  was  secured 
by  the  mortgages,  and  that  the  judgment 
should  be  modified  by  subtracting  from  the 
total  amount  adjudged  to  be  secured  by  the 
mortgages  the  sum  allowed  for  attorney's 
fees,  to  wit  1178.91;  and,  thus  modified,  the 
Judgment  should  be  affirmed. 

We  concur:    SBABLS,  C;   BELCHER,  O. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  Is  mod- 
ified according  to  that  opinion,  and,  as  so 
modified,  Is  affirmed.  Costs  of  the  appeal  to 
be  taxed  to  the  respondent 


(5  Cal.  Unrep.  115) 

SAVINGS  BANK  OF  SAN  DIEGO  COUNTY 

V.  FISHER  et  al.     (No.  19,557.) 
(Supreme  Court  of  California.    Aug.  26,  1895.) 

MiMOINDSB    OP    CACSES    OT    ACTION  —  HaBULESS 

Error— Notes — Waiver  of  Dbhand 
AND  Notice  of  Nonpayment. 

1.  Error,  if  any.  In  overrulint;  a  demurrer  to 
a  complaint  on  the  ground  that  it  united  with  a 
cause  of  action  for  foreclosure  of  mortgage  a 
cause  of  action  on  a  guaranty,  is  harmless,  the 
court  having  found  that  the  guaranty  was  with- 
out consideration. 

2.  An  indorser  of  a  note  signed  the  follow- 
ing provision  thereon:  "I  hereby  guaranty  the 
payment  of  the  within  note,  •  •  *  and  waive 
presentation,  demand,  notice  of  nonpayment  and 
protest."  MM  that,  as  demand  and  notice  of 
nonpayment  need  not  be  given  a  guarantor,  the 
waiver  was  by  the  party  as  indorser. 


Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Action  by  the  Savings  Bank  of  San  Diego 
County  against  John  C.  Fisher  and  others. 
Judgment  for  plalntift.  Defendants  Mary 
C.  Morse  and  husband  appeal.    Affirmed. 

M.  °  A.  Luce,  for  appellants.  McNealy  ft 
Whitehead,  for  respondent 

HAYNES,  0.  The  defendant  John  C.  Fish- 
er on  April  11,  1891,  made  and  delivered  to 
the  defendant  Mary  C.  Morse  his  promissory 
note  payable  one  year  att&c  date,  and  on  the 
same  day  executed  to  her  a  mortgage  to  se- 
cure the  same.  On  July  17,  1891,  said  Maiy 
C.  -Morse  Indorsed  said  note  In  blank  to  the 
plalntifi!,  and  assigned  to  It  said  mortgage. 
This  action  was  brought  against  Fisher  and 
the  appellants  Mary  C.  Morse  and  her  hus- 
band, E.  W.  Morse,  to  foreclose  said  mort- 
gage, and  to  fix  the  liability  of  Mary  C. 
Morse,  as  indorser  and  guorantdr,  in  case 
the  mortgaged  property  should  prov^  lusnffi- 
clent  to  satisfy  the  Judgment.  Findings  were 
filed,  and  a  decree  entered  foreclosing  the 
mortgage,  and  directing  that  if,  upon  the 
sale  of  the  mortgaged  property,  the  proceeds 
should  be  insufficient  to  satisfy  the  amount 
found  due  the  plaintiff,  a  deficiency  Judg- 
ment should  be  docketed  against  Fisher  and 
said  Mary  C.  Morse,  Said  Mary  C.  Morse 
and  her  husband  appeal  from  the  Judgment 
and  an  order  denying  a  new  trial. 

The  complaint  alleged  that  at  the  time 
Mary  O.  Morse  Indorsed  said  note  and  as- 
signed said  mortgage  to  the  plaintlft  she 
guarantied  the  payment  of  the  note,  and 
waived  demand  and  notice,  by  signing  the 
following  words  stamped  upon  the  back  of 
the  note,  to  wit:  "For  value  received,  I  here- 
by guaranty  the  payment  of  the  within  note, 
principal,  interest,  aad  attorney's  fee,  and 
waive  presentation,  demand,  notice  of  non- 
payment, and  protest."  The  defendants 
Mary  C.  and  E.  W.  Morse  demurred  to  the 
complaint  upon  several  grounds,  of  which 
the  following  only  need  be  noticed:  (1)  That 
several  causes  of  adtton  have  been  improp- 
erly united.  In  this:  that  an  action  for  the 
foreclosure  of  a  mortgage  agaiust  Fisher 
has  been  united  with  an  action  against  Mary 
C.  Morse  as  guarantor;  (2)  that  these  sepa- 
rate causes  of  action  have  been  united,  but 
are  not  separately  stated  and  numbered. 
The  second  alleged  defect  was  also  attacked 
by  motion  to  require  these  causes  of  action 
to  be  separately  stated. 

The  court  however,  found  that  the  guar- 
anty was  made  after  the  note  had  been  in- 
dorsed and  delivered,  and  that  It  was  with- 
out consideration.  It  is,  therefore,  not  nec- 
essary to  discuss  or  decide  whether  a  cause 
of  action  against  Mary  C.  Morse  npon  the 
guaranty  could  be  Joined  with  a  cause  of  ac- 
tion against  Fisher  upon  the  note;  for,  if  it 
be  conceded  that  the  court  erred  in  not  Bos- 
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tainlng  the  demurrer  upon  that  ground,  ehe 
was  not  injured,  the  court  having  found 
Umt  she  was  not  liable  as  guarantor.  She 
was  properly  Joined  as  a  defendant  as  an  in- 
dorser,  so  that  the  Joinder  as  a  partj  was 
proper,  independently  of  any  question  of  lia- 
bility uiH>n  the  guaranty.- 

The  question  arising  ui>on  the  denial  of  the 
motion  may  be  similarly  disposed  of.  Coun- 
sel for  appellants  have  not  pointed  out  any 
possible  theory  npon  which  the  Judgment 
would  have  been  more  favorable  to  them  if 
the  court  bad  ruled  dilCerently  upon  either 
the  demurrer  or  the  motion. 

The  defendants  Mary  C.  Morse  and  B.  W. 
McMTse  answered  the  complaint,  and  alleged: 
(1)  That  said  guaranty  was  not  made  or  sign- 
ed at  the  time  the  note  was  indorsed  and  de- 
livered, but  long  afterwards,  and  that  it  was 
without  consideration;  (2)  that  plaintiff  is 
and  was  a  banking  corporation,  and  bad  not 
complied  with  the  act  of  April  1,  1876,  re- 
quiring it  to  publish  and  file  for  record  in 
the  recorder's  office  a  sworn  statement  of 
the  amount  of  its  capital,  the  value  of  its 
assets,  etc;  (3)  that  plaintiff  bad  delayed 
bringing  the  action  to  foreclose,  that  the 
mortgaged  property  bad  greatly  depreciated, 
and  Fisher  had  become  insolvent,  whereby, 
etc.  Plaintiff's  demurrer  to  the  first  defense 
was  overruled,  and  was  sustained  to  the  sec- 
ond and  third  defenses.  The  only  question 
arising  upon  the  demurrer  to  the  second  de- 
fense is  whether  said  act  of  April,  1876,  re- 
quiring banking  corporations  to  publish  and 
record  said  statements,  was  repealed  by  the 
act  approved  March  9,  1803.  St.  1883,  p. 
112.  That  the  former  act  was  repealed  by 
the  last-mentioned  act  was  expressly  decid- 
ed in  Savings  Bank  of  San  Diego. v.  Bums, 
104  Cal.  473,  38  Pac.  102,  and  that  question 
need  not  be  further  considered.  As  to  the 
third  defense,  it  is  not  contended  by  appel- 
lants here  that  it  stated  facts  constituting  a 
defense.  The  demurrer  to  the  second  and 
third  defenses  was  properly  sustained. 

The  only  remaining  question  is  one  pre- 
sented by  the  motion  for  new  trial,  viz. 
whether  the  defendant  Mary  C.  Morse  waiv- 
ed presentation,  demand,  and  notice  of  non- 
payment of  said  note.  Appellants  contend 
that  she  did  not,  that  she  is  not  liable  for 
any  deficiency,  and  that  the  Judgment 
against  her  should  be  reversed.  There  is  no 
conflict  of  evidence.  The  undisputed  facts 
are  that  on  July  17,  1801,  Mrs.  Morse  trans- 
ferred said  note  to  the  plaintiff  by  writing 
her  name  thereon,  without  other  words;  that 
about  a  month  afterwards,  and  before  said 
note  became  due,  the  bank  stamped  upon 
the  l)ack  of  the  note  the  words:  "For  value 
received,  I  hereby  guaranty  the  payment  of 
the  within  note,  principal,  interest,  and  at- 
torney's fee,  and  waive  presentation,  de- 
mand, notice  of  nonpayment,  and  protest;" 
and  Mrs.  Morse  signed  her  name  thereto. 
Mo  demand  and  notice  of  nonpayment  is 
required  to  t>e  given  to  a  guarantor.    His 


liability  attaches  immediately  upon  the  de- 
fault of  the  principal,  without  demand  or 
noUce.  Civ."  Code,  $  2807.  Neither  party, 
therefore,  could  have  intended  the  waiver 
to  aid  the  guaranty;  but  banks  are  not 
In  the  habit  of  releasing  any  ground  of  lia- 
bility, and  therefore  desired  to  bold  her  as 
indorser  without  the  necessity  of  a  formal 
demand  and  notice  of  nonpayment,  while 
she,  if  she  were  willing  to  guaranty  pay- 
ment, could  reasonably  have  no  objection 
to  fixing  her  liability  as  indorser  by  mak- 
ing the  waiver.  But,  however  that  may  be, 
afi  the  waiver  could  not  relate  to  or  affect 
the  guaranty,  and  could  only  have  effect  or 
operation  upon  her  liability  as  an  indorser, 
the  court  correctly  found  that  she  waived 
demand  and  notice  of  nonpayment,  and  was 
liable  npon  her  indorsement.  The  Judgment 
and  order  appealed  from  should  be  affirmed. 

We  concur:    SBARLS,  C;    BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  afOrmed. 


(108  Cal.  E6») 
WITMER  BROS.  CO.  v.  WEID.  (No.  19,531.) 
(Supreme  Court  of  California.  Aug.  27,  1895.) 
Contracts  —  Conditions  Fkeckdent — Dclat  in 

C!oHn,ETION — WaIVBB— M18TAKB — 

Dahaoes— Pleading. 

1.  M.,  in  consideration  of  the  agreement  of 
defendant,  agreed  to  baild  a  certain  street  rail- 
road, for  which  defendant  agreed  to  pay  M.  a 
certain  amount,  in  notes  of  defendant,  one-half, 
by  a  two-months  note,  when  the  grading  was 
done  and  the  iron  was  on  the  ground,  the  bal- 
ance, by  a  four-months  note,  on  completion  of 
the  road;  that  the  road  should  be  constructed, 
weather  permitting,  within  four  months;  that 
the  notes  should  be  deposited  with  B.  in  trust 
till  the  conditions  of  the  contract  were  perform- 
ed by  M.,  and  the  certificate  of  the  engineer  that 
the  conditions  bad  been  performed  should  be 
served  on  said  trustee,  and  on  delivery  to  him  of 
said  certificate  he  should  deliver  to  M.  the  two- 
months  note  and  the  four-months  note,  re- 
spectively. The  notes  were  deposited  with  B., 
with  instructions  to  deliver  the  two-months  note 
to  M.  on  the  certificate  of  the  engineer  that  the 
grading  was  done  and  the  iron  on  the  gronnd, 
and  the  four-montlis  note  on  his  certificate  that 
the  road  was  completed.  Hdd,  that  the  comple- 
tion of  the  road  within  four  months  was  not  a 
condition  precedent  to  the  right  of  M.  to  a  de- 
hvery  to  him  of  the  notes. 

2.  A  condition  precedent  to  the  delivery  of 
defendant's  notes,  that  certain  work  be  done 
at  certain  time,  is  waived  by  defendant's  there- 
after directing  that  the  notes  be  delivered. 

3.  Evidence  of  mistake  of  defendant  in  di- 
recting delivery  by  a  trustee  of  defendant's 
notes,  or  of  fraud  in  their  delivery,  is  not  admis- 
sible under  an  answer  merely  denying  that  they 
were  ever  delivered  by  defendant,  and  allejring 
that  they  were  delivered  by  the  trustee  i)efore 
certain  work  was  completed,  in  contravention  of 
a  certain  contract 

4.  M.  agreed  to  construct  a  street  railroad  to 
defendant's  property  within  a  certain  time,  and 
defendant,  in  consideration  of  "the  advantages 
to  be  derived"  by  him  "from  the  extension  and 
operation  of  said  railroad,"  agreed  to  give  M.  a 
certain  amount  therefor,  evidenced  by  his  notes. 
Held,  that  defendant,  by  giving  bis  notes  to  M. 
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after  the  conatrnetion  of  the  road,  was  precloded 
from  claiming  a  partial  failure  of  consideration, 
or  damages  by  reason  of  the  road  not  being  com- 
pleted within  the  time  specified;  the  giving  of 
the  notes  being  a  conclupive  settlement  of  all 
obligations  of  both  parties  arising  from  the  con- 
tract. 

5.  An  answer  alleging  that  if  a  street  rail- 
road had  been  completed  as  provided  by  the  con- 
tract of  plaintiff's  assignor,  defendant  would 
have  been  able  to  sell  his  property  for  a  greater 
price  than  it  was  "then  worth  without  said  rail- 
road," or  "is  now  worth  with  said  railroad," 
and  that  defendant  could,  before  making  the  con- 
tract for  construction  of  the  road,  have  sold  his 
land  at  a  greater  price  than  he  could  when  the 
road  was  completed,  or  at  any  time  since,  does 
not  show  any  damages  from  delay  in  the  con- 
struction of  the  road,  it  not  being  alleged  that 
the  decline  In  price  was  after  the  time  the  road 
should  have  bieen  completed,  or  that  delay  in 
constructing  the  road  caused  the  decline,  or  that 
defendant  would  have  sold  his  land  at  any  price 
had  the  road  been  completed  within  the  con- 
tract period. 

CommlBsioners'  decision,  Department  2. 
Appeal  from  superior  court,  Los  ^ngeles 
county;  Waldo  M.  York,  Judge. 

Action  by  the  Wltmer  Bros.  Co.,  a  corpora- 
tion, against  Ivar  A.  Weld.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

H.  G.  Weyse,  for  appellant  P.  W.  Doon- 
er,  for  respotadent 

VANCLIBF,  C.  Action  on  two  promissory 
notes  made  by  defendant  to  James  McLough- 
lln,  each  for  |500,  with  interest  after  ma- 
turity at  rate  of  1  per  cent,  per  month,  and 
assigned  by  McLougblin  to  plaintiff.  The 
Judgment  was  in  favor  ot  plaintiff  for  the 
full  amount  of  principal  and  Interest  of 
both  notes.  Defendant  appeals  from  the 
Judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  notes  were  made  to  secure  payment 
of  defendant's  subscription  of  $1,000,  to  be 
paid  to  McLougblin  In  consideration  of  the 
construction  of  a  proposed  street  railroad  on 
a  specified  route  passing  through  defend- 
ant's land.  The  following  Is  a  copy  of  the 
subscription  contract:  "This  agreement,  en- 
tered into  this  27th  day  of  December,  1887, 
by  and  between  H.  H.  Wilcox,  Frederick  J. 
Moll,  Henry  Claussen,  Mrs.  H.  Lee  Noble, 
Manuel  Andrada,  Martin  Labalg,  Laurent 
Ktchopero,  Levi  H.  Dunham,  Nicholas  Co- 
chems,  N.  L.  Shaffer,  M.  Sanders,  T.  B. 
Happ,  Clandlo  Lopez,  Wm.  H.  Avery,  I.  W. 
Lord,  W.  D.  Wilson,  LInwood  Salter,  S.  C. 
Sloan,  Ivar  A.  Weld,  H.  M.  Russell,  parties 
of  the  first  part,  and  James  McLougblin, 
party  of  the  second  part,  wltnesseth:  That 
whereas,  it  Is  desirable  that  the  steam  dum- 
my railroad  now  running  from  the  ter- 
minus of  the  Second  Street  Railroad,  at 
the  comer  of  Diamond  street  and  Bel- 
mont avenue,  westerly  by  various  streets 
and  ways  to  the  southwest  comer  of  section 
12,  T.  1  8.,  B.  14  W.,  S.  B.  M.,  be  extended 
north  three-fourths  of  a  mile  and  west  one 
and  one-fourth  miles,  to  the  west  line  of  east 
half  <rf  N.  B.  %  of  section  10,  T.  1  S..  B. 
14  W..  S.   B.   M.,   the  parUes  of  the   first 


part,  In  consideration  of  the  advantages  to 
be  derived  by  them  from  the  extension  and 
operation  of  said  railroad,  agree  to  pay  to 
James  McLougblin,  party  of  the  second  part, 
the  several  sums  set  opposite  our  names,  on 
the  following  terms  and  conditions,  to  wit: 
Ivar  A.  Weld,  $1,009.  [The  names  and  sums 
of  the  other  nineteen  are  here  omitted.] 
That  the  said  amounts  subscribed  shall  be 
payable  as  follows:  One-half,  represented 
by  two-mouths  notes,  when  grading  Is  done 
and  the  Iron  Is  on  the  ground;  the  balance, 
represented  by  four-months  notes,  on  the 
completion  of  the  said  road,  on  the  first  day 
of  its  operation.  That  the  dummy  railroad 
shall  be  extended  from  its  present  teii- 
minus  to  the  west  line  of  east  %  of  N. 
B.  14  of  sectlcm  10,  T.  1  S.,  B.  14  W..  & 
B.  M.,  by  the  route  above  designated,  with- 
in four  months,  weather  permitting.  That 
the  said  dummy  railroad  shall  be  well  and 
substantially  built,  and  shall  be  operated 
by  steam  power,  and  shall  have  a  speed 
and  carrying  capacity  equal  to  all  require- 
ments of  the  section;  that  the  fare  upon 
this  road  shall  not  exceed  fifteen  cents  for 
residents  along  the  line  of  the  road  as  a 
commutation  rate:  provided,  always,  that  the 
right  of  way  be  secured  to  James  McLough- 
lln,  on  demand  of  James  McLougblin,  for 
said  extension  absolutely,  and  for  further 
extension  of  his  road,  by  the  first  parties, 
and  each  of  them,  over  and  by  any  route 
that  the  said  McLougblin  shall  adopt  for  the 
construction  thereof,  to  the  westwly  line  of 
Wilcox's  land,  or  the  northerly  line  of  Weld's 
land.  That  the  said  amounts  shall  be  evi- 
denced by  the  promissory  notes  of  the  above 
subscribers  executed  to  the  said  James  Mc- 
Lougblin, each  subscriber  executing  two 
such  notes,  each  reading  one-half  the  amount 
of  his  subscription;  the  one  payable  two 
months  after  date  thereof  and  the  other  four 
after  date  thereof,  and  each  bearing  interest 
at  the  rate  of  one  per  cent  per  month  after 
maturity.  That  said  notes,  when  so  execut- 
ed, shall  be  deposited  with  Oeo.  H.  Bone- 
brake,  at  the  Los  Angeles  Naticmal  Bank,  to 
be  held  in  trust  until  the  conditions  In  this 
contract  specified  shall  be  performed  by  the 
said  McLougblin,  and  the  certificate  of  Geo. 
E.  PiUsbury,  constructing  engineer  ot  said 
road,  that  said  conditions  have  been  per- 
formed, shall  be  served  upon  said  trustee^ 
and  upon  the  delivoy  to  him  of  said  certif- 
icate, viz.  1st,  that  the  grading  Is  done  and 
the  rails  on  the  ground;  and,  2nd,  that  the 
road  Is  completed  and  in  running  order,— he 
shall  deliver  to  said  James  McLougblin  the 
two-months  notes  and  the  four-months  notes, 
respectively,  at  the  times  of  such  respective 
presentations.  In  consideration  of  the  fore- 
going agreement  of  the  imrUes  of  the  first 
part,  and  the  guaranty  of  I.  A.  Weld,  O.  Q. 
Weyse,  and  H.  H.  Wilcox,  hereinafter  con- 
tained, said  McLougblin  promises  and  agrees 
to  build  and  equip  said  railroad  as  herein- 
after specified.    And  said  subscribers,  H.  H. 
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WUcox,  O.  Q.  Weyse  and  Ivar  A.  Weid,  in 
-consideration  of  the  promises  aforesaid,  do 
hereby  guaranty  to  pay  to  said  McLoughlln 
when  said  railroad  sliall  be  completed,  erl- 
denced  as  aforesaid,  the  further  sum  of  91,- 
:!00.00,  thereby  making  a  total  snbacription 
of  ^10,000.00,  and  said  guaranty  to  be  appor- 
tioned as  foUows:  H.  H.  Wilcox,  $600;  O. 
«.  Weyse  &  I.  A.  Weld,  jointly  and  several- 
ly, ?600.  The  said  H.  H.  Wilcox  further 
agrees  to  and  hereby  guaranties  the  sub- 
scriptions and  obligations  of  Ivar  A.  Weld 
aforesaid.  [Signed]  James  McLoughlin.  H. 
H.  Wilcox.     N.  Cochana    Ivar  A.  Weld." 

The  findings  of  fact  bearing  on  the  points 
made  by  appellant  are  as  follows:  "(1)  That 
the  promissory  notes  In  suit  were  both  de- 
posited in  escrow  with  George  H.  Bonebrake 
by  the  defendant,  Ivar  A.  Weld,  on  the  24th 
day  of  January,  1888,  with  only  the  written 
Instructions  by  the  defendant  to  said  Bone- 
brake,  of  said  date,  as  follows,  viz.:  'The 
above  notes,  due  In  two  months  from  date  of 
same,  to  be  delivered  to  said  James  McLough- 
lln upon  the  certificate  of  Geo.  E.  Pillsbury 
that  the  grading  for  the  West  End  Dummy 
R.  R.  is  finished  to  Wilcox  avenue  in  Holly- 
wood, and  that  the  iron  for  the  same  is  on 
the  ground;  and  the  four-months  note  to  be 
•delivered  to  said  McLoughlin  upon  the  certifi- 
cate of  said  Pillsbury  that  the  road  Is  finished 
■and  cars  running  to  WUcox  avenue  in  Holly- 
wood.' (2)  That  on  the  7th  day  of  May,  1888, 
the  defendant  notified  said  Bonebrake  not  to 
deliver  the  said  notes,  or  either  of  them,  to 
said  McLoughlin,  and  thereafter,  on  or  about 
the  10th  day  of  May,  1888,  said  defendant 
depai-ted  from  the  state  of  California,  and 
visited  the  continent  of  Europe,  and  remained 
absent  from  the  state  of  California  continu- 
ously until  about  the  first  day  of  April,  1891. 
<.H)  That  on  the  7th  day  of  June,  1888,  the 
said  McLoughlin  had  finished  the  grading  of 
the  roadway  for  the  said  dummy  railroad, 
and  bad  the  necessary  iron  and  rails  depos- 
ited on  the  gi-oimd,  and  thereupon  on  said 
day  procured  the  certificate  of  Geo.  E.  Pills- 
bury, the  said  dvll  engineer,  to  all  the  said 
facts,  and  presented  the  same  to  said  Bone- 
brake, and  thereupon  on  said  day  demanded 
of  him  the  delivery  of  the  said  two-months 
note  in  suit;  but  the  said  Bonebrake  failed 
and  refused  to  deliver  the  same  at  said  time, 
by  reason  of  the  notification  not  to  do  so  as 
aforesaid.  That,  thereafter,  on  the  14th  day 
of  August,  1888,  the  said  James  McLoughlin 
bad  completed  said  railroad,  and  put  the 
-same  into  operation,  and  bad  cars  running 
thereon  throughout,  and  on  the  said  day 
procured  the  certificate  of  said  George  E. 
Pillsbury,  engbieei-,  to  all  the  said  facts, 
and  on  said  day  presented  said  certificate  to 
said  Geo.  H.  Bonebrake,  and  demanded  of 
him  the  delivery  of  said  four-months  note 
In  snit;  bat  the  said  Bonebrake  failed  and 
refused  to  deliver  the  said  note  at  said  time, 
l>y  reason  of  the  notification  by  him  received 
from  said  defendant  not  to  do  so,  as  afore- 


said. (4)  That  on  the  8th  day  of  Novembwr, 
1888,  the  defendant,  Ivar  A.  Weld,  acting 
by  and  through  John  Milner,  his  attorney 
in  fact,  thereunto  fully  authorized  by  a  valid 
existing  general  power  of  attorney,  thereto- 
fore duly  executed  by  Ivar  A.  Weld,  the  de- 
fendant, and  duly  recorded, — which  power 
duly  authorized  his  said  attorney,  as  the  act 
and  deed  of  him,  the  said  Ivar  A.  Weid,  to 
sign,  seal,  execute,  deliver,  and  acknowledge 
such  deeds,  leases,  and  assignments  of  leases, 
covenants.  Indentures,  agreements,  mort- 
gages, hypothecation!?,  bottomries,  charter 
parties,  bills  of  lading,  bills,  bonds,  notes,  re- 
ceipts, evidences  of  debt,'  'and  such  other  In- 
strjiments  In  writing  of  whatsoever  kind  and 
nature,  as  may  be  necessary  or  proper  in  the 
premises,  •  •  •  hereby  ratifying  and  con- 
firming all  that  my  said  attorney  shall  law- 
fully do  or  cause  to  be  done  by  virtue  of  these 
presents,*— Instructed  said  Bonebrake,  trustee, 
in  writing,  to  deliver  the  notes  in  suit  to 
said  McLoughlin,  and  on  the  day  next  suc- 
ceeding, to  wit,  the  9th  day  of  November, 
1888,  in  obedience  to  said  instruction,  the 
said  Bonebrake  did  accordingly  deliver  the 
said  notes  to  the  said  James  McLoughlin." 

It  will  be  observed  that  the  road  was  not 
completed  within  four  months  after  the  date 
of  the  contract,  as  provided  therein,  uor  nn- 
tU  the  8th  of  August,  1888  As  to  the  cause 
of  ttiis  delay,  the  court  found:  (1)  That  the 
contract  was  not  fully  executed  by  all  the 
parties  of  the  first  part  until  January  24, 
1888,  when  the  notes  were  deposited  with 
Bonebrake;  (2)  that  the  parties  of  the  first 
part  failed  to  procure  the  right  of  way  for 
»aid  road,  as  provided  in  the  contract;  and 
(3)  that  the  chief  cause  of  the  delay  was 
that  the  rails  and  other  materials  for  the 
road,  while  being  transported  by  railroad, 
were  delayed  by  a  washout  of  the  track; 
that  these  delays  were  unar(^dable  and  with- 
out fault  on  the  part  of  McLoughlin;  and, 
furthermore,  that  the  defendant  suffered  no 
Injury  or  damage  by  reason  of  the  delay. 

1.  Appellant  contends  that  defendant's 
notes  were  never  properly  dellvra-ed,  because 
defendant,  on  May  7,  1888,  two  days  before 
his  departure  for  Europe,  notified  Bonebrake 
tliat  he  had  rescinded  the  subscription  ccm- 
tract,  on  the  ground  that  the  terms  thereof 
had  not  been  complied  with  by  McLoughlln. 
Conceding  that  the  notes  should  be  read  and 
construed  in  the  light  of  the  subscription  con- 
tract, which,  by  the  way,  had  not  been  de- 
posited with,  or  seen  by,  Bonebrake,  it  will 
hardly  be  contended  that  defendant  could 
have  rescinded  that  con^ct  by  mere  notice 
to  Bonebrake  that  he  had  rescinded  It,  with- 
out any  notice  of  such  rescission,  or  of  bis 
Intention  to  rescind,  to  McLoughlin.  It  is 
not  pretended  that  defendant  ever  notified 
McLoughlin  of  his  intcntlcHi  to  rescind,  or  of 
any  objection  to  the  delay  of  the  work,  until 
after  the  road  had  been  completed,  and  after 
both  notes  had  been  delivered  by  Bonebrake 
pursuant  to  the  written  order  of  defendant's 
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agent,  Milner.  Nor  does  It  appear  that  Mc- 
Loughlln  had  any  knowledge  of  defendant's 
notice  to  Bonebrake  that  he  had  rescinded  the 
contract  until  June  7,  1888,  when  the  work 
had  been  so  far  advanced  as  to  entitle  Mc- 
Loughlin  to  delivery  of  the  two-months  note, 
and  even  then  only  by  inference  from  the 
facts  that  Bonebrake  then  refused  to  deliver 
the  two-mouths  note,  and  probably  then  in- 
formed plaintiff  of  his  reason  for  the  refusal; 
for  there  is  no  express  testimony  that  Bone- 
brake  ever  informed  McLoughlin  of  defend- 
ant's notice  of  rescission.  Nor  did  the  defend- 
ant pretend  that  his  notice  to  Bonebrake  ef- 
fected a  rescission,  or  was  more  than  mere  no- 
tice to  Bonebrake  of  a  rescission  already  ef- 
fected, as  It  purported  to  be.  When  and  by 
what  means  had  the  alleged  rescission  been 
effected?  To  tiUs  inquiry  there  Is  no  response 
in  the  record. 

Another  alleged  reason  why  the  notes  were 
not  prop«-ly  delivered  is  that  the  time  with- 
in which  the  road  was  to  be  completed  is  of 
the  essence  of  the  contract,  and,  therefore, 
tliat  the  completion  of  the  road  within  that 
time  was  a  condition  precedent  to  the  right  of 
McLoughlin  to  a  delivery  to  him  of  the  notes. 
But  nothing  of  this  is  expressed  In  the  con- 
tract, nor  do  I  think  it  is  Implied.  The  only 
conditions  upon  which  payment  of  the  sub- 
scriptions were  to  be  made  were:  "One-half, 
represented  by  two-montlis  notes,  when  the 
grading  is  done  and  the  iron  is  on  the  ground; 
the  balance,  represented  by  four-months 
notes,  on  the  completion  of  the  road,  on  the 
first  day  of  its  operation."  It  was  surely 
and  necessarily  intended  that  the  two- 
months  notes  were  to  be  delivered  before  the 
road  was  completed.  Then,  again,  the  writ- 
ten Instructions  to  Bonebrake  as  to  the  con- 
ditions upon  which  he  should  deliver  the 
notes,  agreed  upon  by  the  parties  and  de- 
posited with  the  notes,  correspond  with  the 
conditions  named  in  the  contract,  as  follows: 
"The  above  notes  [list  of  all  the  notes],  due 
in  two  months  from  date  of  same,  to  be  de- 
livered to  James  McLoughlin  upon  the  cer- 
tificate of  Geo.  E.  PUlsbury  that  the  grading 
for  the  road  is  finished  to  Wilcox  avenue  in 
Hollywood,  and  that  the  iron  for  same  is  on 
the  ground;  and  the  four-months  notes  to  be 
delivered  to  said  McLoughlin  upon  certificate 
of  said  PUlsbury  that  the  road  is  finished 
and  cars  running  to  Wilcox  avenue  in  Holly- 
(vood."  The  subscription  contract  was  not 
deposited  with  Bonebrake,  nor  did  he  know 
its  contents  until  after  delivery  of  all  the 
notes  in  strict  obedience  to  the  above  instruc- 
tions and  to  the  following  written  order  In- 
dorsed on  said  instructions:  "L.  A.,  Cal., 
Nov.  8,  1888.  Geo.  H.  Bonebrake:  Deliver 
to  Jas.  McLoughlin  the  two  notes  given  by 
Ivar  Weid  for  $500  each.  Ivar  A.  Weid,  by 
John  Milner,  His  Attorney  in  Fact" 

These  conditions  precedent,  expressly  onu- 
<nerated  as  such  in  the  contract  and  in  the 
Instructions  to  Bonebrake,  exclude  all  others 
trhich  are  not  expressly  made  such;  and  since 


the  provision  In  the  subscription  contract  that 
the  road  "shall  be  extended  from  its  present 
terminus  to  the  west  line  of  east  half  of 
northeast  qtiarter  of  section  10,  *  •  *  by 
the  route  above  designated,  within  four 
months,  weather  permitting,"  is  not  express- 
ly made  a  condition  precedent,  nor  declared 
to  be  of  the  essence  of  the  contract,  it  should 
not  be  so  construed.  The  case  of  McLaugh- 
lin V.  Clausen,  85  Cal.  322,  24  Pac.  636,  cited 
by  appellant,  is  not  in  point;  for,  though  that 
action,  was  upon  one  of  the  notes  made  pur- 
suant to  the  subscription  contract  In  ques- 
tion here,  this  court  said:  "It  does  not  pre- 
sent the  mere  question  whether  the  stipula- 
tion that  the  road  should  be  completed  and 
running  within  a  certain  time  was  of  the 
essence  of  the  contract;"  and  this  question 
was  not  considered  in  that  case,  though  It 
was  there  held  that  "the  completion  of  the 
road  was,  by  the  terms  of  the  contract,  made 
an  absolute  condition  precedent,  and  until 
such  completion  the  note  could  not  be  deliv- 
ered or  take  effect."  In  that  case  the  ques- 
tion thus  decided  arose  upon  a  general  de- 
murrer to  the  answer,  in  which  it  was  al- 
leged that  the  road  was  not  completed  when 
the  note  was  delivered. 

But  even  if  it  be  conceded  in  this  case  that 
time  was  essential,  and  that  completion  of 
the  road  within  the  time  mentioned  was  a 
condition  precedent  to  the  delivery  of  the 
notes,  yet  the  defendant  was  at  liberty  to 
waive  the  condition;  and  I  think  he  did 
waive  it  by  his  written  order  on  Bonebrake 
to  deliver  the  notes  given  by  his  duly-au- 
thorized agent,  Milner,  as  found  by  the  court. 
No  doubt  that  Milner  was  authorized- to  or- 
der the  notes  to  be  delivered,  and  that  the 
construction  of  his  written  power  of  attorney 
from  defendant  by  the  court  was  correct  in 
tbls  respect.  The  only  matter  urged  against 
the  legitimate  effect  of  this  order  by  Milner 
is  his  testimony'  that  at  the  time  he  gave  the 
order  he  "was  not  aware  of  the  fact  that 
Mr.  Weid  liad  given  written  instructions  to 
Major  Bonebrake  not  to  deliver  those  notes. 
When  Mr.  Weid  left  for  Europe  he  gave  no 
special  instructions  in  regard  to  those  notes, 
but  did  give  me  special  instructions  In  re- 
gard to  the  managing  of  his  ranch,  and  so  on. 
He  mentioned.  In  a  general  way,  that  he  had 
given  some  notes  to  Mr.  McLoughlin  in  con- 
nection with  the  building  of  this  road,  with- 
out any  further  instructions  about  them." 
This  shows  no  material  mistake  of  either  the 
agent  or  principal.  The  agent  did  not  exceed 
his  authority,  and  did  only  what  his  principal 
was  plainly  obligated  to  do  by  his  contract; 
besides,  under  the  pleadings,  the  testimony 
of  Milner  was  wholly  immaterial  and  Irrel- 
evant. The  answer  simply  denies  that  the 
notes  were  ever  delivered  by  defendant  to 
plaintiff,  and  alleges  that  they  were  delivered 
by  Bonebrake  l>efore  the  road  was  complet- 
ed, "in  contravention  of  the  terms  of  said 
contract."  There  is,  in  the  answer,  no  aver 
meut  of  mistake  or  fraud. 
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2.  The 'only  other  point  made  hj  appellant 
l3  that  there  was  a  faUnre  or  partial  failure 
of  consideration  for  the  notes;  aud  counsel 
for  api>el]ant  says  the  question  of  failure  of 
consideration  "resolves  itself  Into  this:  Was 
the  stipulation  in  the  contract  as  to  time  a 
material  one?"  We  have  seen  that  the  time 
mentioned  In  the  contract  within  which  the 
road  was  to  be  completed  was  not  a  condi- 
tion precedent  to  the  delivery  of  the  notes, 
and  that  the  notes  were  voluntarily  and 
properly  delivered  after  the  road  was  com- 
pleted. Under  these  circumstances.  I  think 
the  delivey  of  the  notes  precluded  a  plea 
of  failure  or  partial  failure  of  the  considera- 
tion expressed  in  the  contract,  to  wit,  "the 
advantages  to  be  derived  by  them  [parties 
of  the  first  part]  from  the  extension  and 
operation  of  said  railroad."  As  it  is  admit- 
ted that  the  road~  was  completed  on  August 
S,  1888,  the  only  possible  failure  of  the  con- 
sideration was  the  failure  to  operate  the 
road  from  April  27th  until  August  8.  1888; 
and  such  failure  occurred,  and  must  have 
been  known  to  all  parties  interested,  before 
the  notes  were  delivered.  In  the  absence  of 
fraud-  and  mistake,  the  delivery  of  the  notes 
completed  a  conclusive  settlement  of  all  ob- 
ligations of  both  parties  arising  from  the 
subscription  contract.  After  such  settle- 
ment that  contract  was  satisfied,  and  was  no 
longer  executory  by  either  party.  The  de- 
lay of  3}^  months  in  completing  the  road, 
known  to  defendant  at  the  time  of  the  settle- 
ment, must  have  been  considered  of  no  con- 
sequence injurious  to  the  defendant,  or  ex- 
cusable, as  found  by  the  court.  Further- 
more, there  Is  no  foundation  In  the  answer 
for  a  counterclaim,  or  a  recotipment  of  dam- 
ages on  account  of  the  delay,  as  to  which  the 
whole  substance  of  the  answer  Is  as  follows: 
If  the  road  had  been  completed  as  in  the  con- 
tract provided,  the  defendant  would  have 
been  able  to  sell  his  property  "at  greatly  en- 
lianced  price  over  what  It  was  then  worth 
without  said  railroad,  and  over  what  It  Is 
now  worth  with  said  railroad";  and  "defend- 
ant could,  during  the  month  of  December, 
1887,  and  before  signing  said  contract  and 
notes,  have  sold  his  said  land  at  a  greater 
price  than  he  could  at  the  time  of  the  alleged 
completion  of  said  road,  or  at  any  time 
since."  It  thus  appears  that  there  was  a  de- 
cline in  the  market  value  of  plaInti£F's  land 
between  the  written  date  of  the  contract  and , 
the  completion  of  the  road;  but  whether 
such  decline  occurred  during  the  four  months 
within  which  the  road  was  to  have  been  com- 
pleted, or  later.  Is  not  stated.  Nor  Is  It  al- 
leged that  the  delay  In  constructing  the  road 
caused  any  decline  In  the  market  price  of  de- 
fendant's land,  nor  that  plaintiff  would  have 
sold  bis  land  at  any  price,  even  if  the  road 
had  been  completed  within  the  contract 
period.  That  the  court  properly  excluded 
proof  of  these  averments  In  the  answer  is 
too  obvious  to  admit  of  question.  Pendleton 
T.  CUne,  85  CaL  142,  24  Pac.  659. 


The  findings  of  fact  by  the  court  are  fully 
justified  by  the  evidence.  I  think  the  order 
and  judgment  should  be  afiSrmed. 

We  concur:   HAYNES.  C;    BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  and  judg- 
ment are  affirmed. 


a08  Cal.  549) 
SAN  DIEGO  WATER  CO.  v.  SAN  DIEGO 

FLUME  CO.     (No.  19,446.) 

(Supreme  Court  of  California.     Aug.  26,  1895.) 

Sfboifio  Fekfobmance  —  Flbadino  —  Fartubs— 

contkactb  of  cowobations— monof- 

0LIB8 — ^Partnership. 

1.  A  complaint  asking  the  specific  perform- 
ance of  a  contract  and  damage  for  its  nonper- 
formance on  the  same  facts  seta  up  a  single 
cause  of  action. 

2.  When  two  water  companies  contract  with 
each  other  to  unite  in  fumiBbing  a  city  water, 
and  each  appoints  a  trustee  to  manage  its  busi- 
ness, Buch  trustees  are  not  necessary  parties  to 
an  action  by  one  company  against  the  other  to 
enforce  the  contract. 

3.  A  corporation  owning  water  pipes  without 
a  city  contracted  with  one  owning  those  within 
it  to  deliver  water  for  the  city  at  the  city  limits, 
and  made  it  its  agent  for  the  sale  of  water  with- 
in the  city,  sales  subject  to  its  approval.  Two 
trustees  named  in  the  contract,  one  appointed 
by  each  corporation,  were  to  have  general  charge 
of  distribution  of  the  water,  but  were  authorized 
to  perform  only  such  duties  as  a  board  of  direct- 
ors could  perform  by  an  agent,  except  that  they 
had  a  limited  power  to  determine  what  should 
be  charged  for  operating  expenses.  Mdd,  that 
the  contract  was  not  ultra  vires  as  taking  the 
management  of  the  corporation  from  their  re- 
spective board  of  directors  and  conferring  it  on 
two  trustees,  each  a  stranger  to  the  corporation 
api>ointing  the  other. 

4.  Under  Const,  art.  14,  §  1,  water  supplies 
of  dties  were  put  under  control  of  the  state,  and 
the  rate  to  be  charged  under  control  of  the  gov- 
erning body  of  each  city.  JSdd,  that  a  contract 
between  a  corporation  owning  a  water  supply, 
and  pipes  to  conduct  it  to  the  limits  of  a  city, 
and  a  corporation  owning  a  system  of  distribu- 
ting pipes  in  the  city,  under  which  water  is  to  be 
supplied  to  the  city,  is  not  void  as  creating  a 
monopoly. 

5.  Under  the  contract,  the  proceeds  of  sales, 
after  deducting  operating  expenses,  including 
necessary  extension  of  pipes,  were  to  be  divided 
between  the  companies.  Two  trustees  named 
in  the  contract,  one  appointed  by  each  corpora- 
tion, were  given  general  charge  under  the  con- 
tract.    Seld,  that  no  partnership  was  created. 

ComndsBioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;  E.  S.  Torrance,  Judge. 

Actl<m  by  the  San  Diego  Water  Company 
against  the  San  Diego  Flume  Company  for 
specific  performance  of  a  contract,  and  dam- 
ages for  its  breach.  From  a  judgment  for 
defendant,   platntlfT  appeals.     Reversed. 

Works  &  Works,  for  appellant.  Luce  A 
McDonald,  for  respondent. 

HAYNES,  C  Defendant's  demurrer  to  the 
complaint  was  sustained,  and,  the  plaintiff 
declining  to  amend,  judgment  of  dismissal 
was  entered,  from  which  judgment  it  ap- 
peal&    The  only  auestloss  to  be  considered. 
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therefore,  are  those  presented  by  the  demnr- 
rer. 

The .  complaint  alleges.  In  substance.  th!it 
both  the  parties  to  this  action  are  corpora- 
tions organized  and  existing  under  the  laws 
of  this  state  for  the  purpose  of  distributing, 
selling,  and  furnishing  water  to  consumers 
In  the  county  and  city  of  San  Diego;  that  the 
plaintlte  Is  the  owner  of  a  complete  distribu- 
ting plant  for  furnishing  water  to  the  city  of 
San  Diego  and  Its  Inhabitants;  that  the  de- 
fendant Is  the  owner  of  water  rights,  reser- 
\oU-r  and  a  supply  of  water  outside  of  said 
city,  from  which  the  water  is  conducted  by 
flumes  and  pipes  to  the  city  boundary,  where, 
during  all  the  times  mentioned  in  the  com- 
plaint, they  were  and  are  connected  with  the 
water  mains  and  pipes  of  the  plaintiff;  that 
the  defendant  was  not  and  Is  not  the  owner 
of  any  water  pipes  within  the  city,  and  was 
unable  to  distribute  or  furnish  its  water  to 
the  city  or  its  InliabitantSL  Under  these  ctr- 
cumstances,  the  parties  to  this  action  execut- 
ed two  written  agreements,  both  bearing  date 
November  6,  1890,  which  are  referred  to  as 
Exhibits  A  and  B,  respectively,  but  which 
constitute  one  contract  By  the  first,  the 
flume  company  appoints  the  water  company 
its  sole  agent,  for  the  exclusive  sale  of  its 
water  within  the  corporate  limits  of  the  city, 
as  then  or  thereafter  established,  excepting 
the  peninsula  of  San  Diego;  but  all  sales 
made  by  the  water  comitany  "shall  be  sub- 
ject to  the  approval  of  the  party  of  the  first 
part  [the  flume  company],  and  no  sales  shall 
be  made  without  the  consent  of  the  party 
of  the  first  part"  It  was  further  provided 
that  said  appointment  should  continue  and 
be  In  force  during  the  continuance  of  the 
other  contract  of  the  same  date,  namely,  20 
years.  The  other  contract— Exhibit  B— is 
very  long,  but  for  the  purpose  of  disposing  of 
the  questions  made  upon  this  appeal  may 
be  greatly  condensed.  By  this  agreement  E. 
S.  Babcock  and  J.  W.  Sefton,  the  former  the 
president  of  the  plaintiff  corporation,  and  the 
latter  the  president  of  the  defendant  were 
appointed  trustees,  to  whom  were  given  the 
control  of  the  properties  of  these  corpora- 
tions, respectively,  "so  far  as  the  same  may 
be  confined  to  the  corporate  limits  of  the  city 
of  San  Diego,"  to  operate  and  control  the 
same  for  the  use  and  benefit  of  the  respective 
parties  thereto.  These  trustees  were  select- 
ed and  named,  one  by  each  corporation,  and 
each  was  to  bold  said  office  of  trustee  at 
the  pleasure  of  the  party  naming  blm,  who 
should  also  appoint  his  successor,  and  the 
compensation  of  each  should  be  fixed  and 
paid  by  the  party  appointing  him;  that  "the 
use,  operation,  and  control  of  these  proper- 
ties by  the  said  trustees  shall  be  for  the  pur- 
pose of  furnishing  the  water  supply  to  the 
city  of  San  Diego  and  Its  inhabitants,  the 
profits  arising  therefrom  to  be  subject  to 
the  control  and  use  of  the  parties  hereto,  as 
hereinafter  mentioned;  said  parties  hereto 
agreeing  to  combine  their  Joint  endeavor  for 


the  advancement. of  their  respective  interests 
under  this  trust  subject  to  the  conditions 
as  hereinafter  mentioned."  The  water  com- 
pany agreed  to  furnish  its  entire  plant,  and 
the  flume  company  agreed  to  deliver  at  the 
city  limits  a  sufilclent  quantity  of  good  wa- 
ter for  the  supply  of  the  city  and  Its  Inhab- 
itants, to  be  used  by  the  trustees  for  that  ex- 
clusive purpose.  The  trustees  were  to  keep 
three  separate  accounts,  one  designated  as 
the  "operating  account"  another  as  "first- 
division  account,"  and  the  third,  as  "second- 
division  account"  The  second  and  third  ac- 
counts were  for  the  purpose  of  distributing 
the  profits  between  the  respective  corpora- 
tions. The  agreement  stated.  In  a  -genoal 
way,  what  should  be  charged  to  operating  ex- 
penses, and  except  as  provided,  and  exclud- 
ing certain  specified  matters,  the  trustees 
were  empowered  to  determine  what  should 
constitute  a  proper  charge  to  that  account 
It  was  also  provided  that  the  flume  com- 
pany might  use  the  water  company's  system 
of  pipes  for  conducting  water  to  parties  out- 
side the  city  limits,  the  compensation  there- 
for to  be  fixed  by  the  trustees. 

The  complaint  further  alleged  that  the  par- 
ties thereto  entered  upon  the  performance 
of  said  agreement,  that  the  plaintiff  in  all 
things  carried  out  and  t)erformed  the  same 
on  its  part,  that  plaintiff  and  defendant  and 
their  said  trustees  failed  to  agree  as  to  the 
proper  basis  of  division  of  the  accounts  be- 
tween them,  and  especially  as  to  the  amount 
to  be  expended  for  the  extension  of  plain- 
tiff's plant  and  have  been  unable  to  agree 
upon  a  settlement  of  their  said  accounts; 
alleged  plaintiff's  willingness  to  settle  and 
adjust  the  same,  but  that  defendant  made 
said  differences  an  excuse  for  not  furnishing 
the  water  required  by  the  contract  and  had 
wholly  failed  since  May  2,  1882.  to  comply 
with  said  contract,  though  plaintiff  bad  de- 
manded in  writing  such  performance;  al- 
leged that  upon  a  true  and  just  accounting 
there  was  due  to  it  from  defendant  the  sum 
of  about  $50,000,  but  that  if  the  court  should 
flnd  otherwise,  and  that  it  was  indebted  to 
the  defendant,  it  thereby  offered  to  pay  the 
same;  that  by  the  defendant's  failure  to 
comply  with  Its  said  contract  plaintiff  had 
been  damaged  in  the  sum  of  $100,000;  that 
acting  under  said  contract,  plaintiff  contract- 
ed with  the  city  of  San  Diego  to  supply  it 
with  water  for  the  term  of  20  years  at  a  rea- 
sonable profit,  but  that  defendant  after  fur- 
nishing water  for  said  purpose  for  about  a 
year,  failed  and  refused  to  longer  furnish 
the  same,  whereby  plaintiff  sustained  spe- 
cial damage  In  the  sum  of  $100,000. 

The  prayer  is  for  an  accounting,  for  dam- 
ages, and  for  a  specific  performance  of  the 
contract,  and  for  general  relief. 

The  demurrer  was  upon  several  grounds, 
viz.:  (1)  For  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action;.  (2)  that  two  alleged 
causes  of  action  for  damages  are  joined  with 
an  alleged  cause  of  action  for  specific  per- 


Digitized  by 


Google 


CaL) 


SAN  DIEGO  WATER  CO.  V.  SAN  DIEGO.  FLUME  CO. 


497 


formance,  without  separately  stating  said  sev- 
eral causes  of  action;  (3)  for  defect  of  parties, 
in  that  Babcock  and  Sefton,  the  trustees, 
are  not  made  parties;  and  (4)  that  the  com- 
plaint is  uncertain,  in  that  several  causes  of 
action  are  Joined  without  being  separately 
stated  and  numbered. 

The  second  and  fourth  grounds  of  demur- 
rer go  to  the  Joinder  of  several  causes  of 
action  without  being  separately  stated.  Dif- 
erent  causes  of  action  are  not  stated,  bow- 
ever.  Both  legal  and  equitable  relief  is 
Bought,  but  the  right  to  such  relief  is  based 
upon  the  same  facts.  Pom.  Bern.  {  452.  Nor 
is  the  third  ground  of  demurrer  well  taken. 
The  trustees  were  simply  the  agents  or  In- 
struments of  the  parties  to  the  cont):act,  and 
bad  no  interest  In  the  controversy  in  any 
legal  sense. 

Whether  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  Is  the 
principal  question  in  the  case.  Respondent 
contends  "that  enough  appears  upon  the  face 
of  the  complaint  to  show  that  said  contracts 
were  void,  because  beyond  the  powers  of  the 
respective  corporations,  and  against  the  pub- 
lic policy  of  the  state."  The  questions  here 
presented  were  discussed  by  counsel  In  an- 
other action  between  the  same  parties,  but 
that  case  went  off  upon  another  point,  and  - 
no  opinion  was  expressed  upon  them.  San 
Diego  Water  Co.  v.  San  Diego  Flume  Co., 
100  Cal.  43,  34  Pac.  656. 

It  Is  contended  that  the  contract  In  ques- 
tion was  ultra  vires,  because  under  it  the, 
management  of  the  affairs'  of  the  two  cor- 
porations were  taken  from  their  respective 
boards  of  directors  and  transferred  to  two 
trustees,  each  of  whom  is  a  stranger  to  the 
corporation  appointing  the  other.  This  state- 
ment of  the  effect  of  the  contract  is  too  broad. 
When  analyzed,  the  powers  of  the  trustees 
are  very  limited.  By  that  part  of  the  con- 
tract called  "Bzhiblt  A,"  the  plaintiff,  as  a 
corporation,  was  appointed  the  agent  of  the 
defendant  corporation  for  the  sale  of  water 
within  the  city  of  San  Diego;  but  all  sales 
were  subject  to  the  approval  of  the  defend- 
ant, and  no  sales  could  be  made  without  its 
consent.  The  trustees  were  not  given  any 
power  or  authority  over  the  sale  of  the  wa- 
ter. They  were  given  the  general  charge  of 
operating  the  works  of  the  plaintiff  in  dis- 
tributing the  water  furnished  by  the  defend- 
ant, and  of  keeping  the  accounts  of  receipts 
and  expenses,  with  a  limited  power  of  de- 
termining what  should  be  charged  to  the  ac- 
count of  operating  expenses;  and,  with  that 
exception,  their  whole  powers  and  duties  were 
executory,  and  such  as  could  not  be  dischar- 
ged by  any  board  of  directors  otherwise  than 
through  an  agent  Nor  is  it  material  whether 
these  agents  were  or  were  not  connected 
with  either  coriwratlon.  They  derived  their 
authority  from  the  agreement,  and,  as  they 
were  named  In  the  agreement,  each  corpora- 
tion acted  upon  and  consented  to  the  appoint- 
ment of  both.  It  is  not  contended  that  two 
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corporations  may  not  enter  Into  contractswitb 
each  other.  Their  power  to  do  so  depends, 
however,  upon  the  character  of  the  contract, 
examined  in  the  light  of  their  charters  and 
of  public  policy.  So  far  as  the  subject-mat- 
ter of  the  contract  is  concerned,  it  relates  to 
the  sale  and  distribution  of  water,  and  to 
that  extent,  at  least.  It  relates  to  the  very 
purpose  of  the  organization  of  each  of  these 
corporations,  and  is  therefore  presumably 
within  their  power.  It  is  contended,  how- 
ever, in  support  of  the  demurrer,  "that,  under 
the  power  conferred  by  subdivisions  five  and 
eight  of  section  354  of  the  Civil  Code,  the 
defendant,  by  Its  board  of  directors,  was  only 
authorized  to  appoint  such  agents  and  enter 
into  such  contracts  as  were  essential  to  the 
transaction  of  its  ordinary  affairs;  and  that 
any  attempt  to  make  the  plaintiff  its  exclu- 
sive agent  for  the  sale  of  water  was  illegal 
and  beyond  the  powers  of  the  corporation." 
The  statement  that  plaintiff  is  made  ''the 
exclusive  agent"  of  the  defendant  for  the 
sale  of  water  is  too  broad.  Such  agency  la 
confined  to  the  corporate  limits  of  the  city 
of  San  Diego,  within  wliich  the  plaintiff 
alone  had  the  means  of  distributing  water  to 
consumers.  The  agency,  howerver,  while  ex- 
clusive, was  not  unlimited  or  unrestricted;  but 
all  sales  of  water  were  to  be  subject  to  the 
approval  of  the  defendant,  and  no  sale  could 
be  made  without  its  consent.  It  is  not  sug- 
gested that  the  plaintiff  corporation  could  not 
legally  become  an  agent  as  to  matters  con- 
sistent with  or  in  furtherance  of  the  objects 
of  its  organization,  nor  that  the  defendant, 
within  similar  limitations,  could  not  appoint 
an  agent;  but  the  real  question  Involved  lies 
back  of  and  beyond  these  objections,  which 
go  only  to  the  instrumentalities  used  to  carry 
out  the  ultimate  purpose  of  the  parties  in 
making  the  contract  In  question,  viz.  that  the 
contract  is  against  public  policy,  and  there- 
fore void. 

It  is  urged  that  "both  corporations  were 
formed  for  the  purpose,  among  other  things, 
of  furnishing  water  to  the  city  of  San  Diego 
and  Its  inhabitants,  and  are,  therefore, 
quasi  public  corporations";  and  that  "the 
agreement  is  contrary  to  public  policy,  for 
the  reason  that  It  is  a  combination  between 
the  parties  for  the  purpose  of  creating  a 
monopoly  for  the  sale  of  water  to  the  city 
of  San  Diego  and  its  inhabitants."  That  the 
contract  is  consistent  with  the  purpose  of 
the  organization  of  each  of  these  corpora- 
tions, viz.  "to  furnish  the  city  of  San  Diego 
and  Its  Inhabitants  with  water,"  is  too 
clear  for  discussion.  The  question  is  there- 
fore narrowed  down  to  this:  Does  the  agree- 
ment create  a  monopoly,  or  in  any  manner 
injuriously  affect  the  Interests  of  the  city  or 
its  inhabitants?  "Monopoly"  signifies  the 
sole  power  of  dealing  in  a  particular  thing, 
or  doing  a  particular  thing,  either  generally 
or  in  a  particular  place.  A  monopoly  is 
usually,  though  not  necessarily,  harmful 
or  iujurious  to  public  interests,  though,  as 
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that  term  Is  generally  used,  Injury  to  the 
public  Is  Implied,  and  competition  Is  there- 
fore regarded  as  favorable  to  the  public  In- 
terest But  there  is  a  competition  -which 
tends  to  monopoly  by  driving  out  all  but  the 
stronger  competitor,  when  prices  are  again 
Increased  so  as  not  only  to  yield  a  profit 
upon  the  original  Investment,  but  to  recoup 
the  losses  incurred  in  breaking  down  com- 
petitors; or,  where  the  competitors  are  of 
equal  strength  and  tenacity  of  purpose,  it 
may  result  in  the  destruction  of  the  public 
service  by  the  collapse  of  all  of  them.  At 
and  before  the  date  of  the  contract  In 
question,  the  plaintiff  was  the  owner  of  a 
pumping  plant,  and  of  a  system  of  mains 
and  pipes  for  the  distribution  of  water  to 
the  city  of  San  Di^o  and  its  inhabitants, 
and  was  engaged  in  supplying  them  with 
water.  The  defendant  was  the  owner  of  a 
reservoir  supplied  with  water,  together  with 
flumes  and  pipes  by  which  the  water  was 
conveyed  to  the  borders  of  the  city;  but  it 
owned  no  distributing  plant  by  which  it 
could  dispose  of  Its  water  within  the  city. 
To  enable  it  to  do  so.  It  must  either  pur- 
chase plaintiff's  distributing  plant,  or  con- 
struct a  distributing  system  of  mains  and 
pipes  of  Its  own,  or  sell  its  water  within 
the  city  by  or  through  the  plaintiff,  under 
some  agreement  for  that  purpose.  It  is  not 
suggested  that  one  distributing  plant  is  not 
sufficient  for  all  the  wants  of  the  city  and 
Its  Inhabitants,  and  certainly  we  cannot  as- 
sume that  it  is  not.  Some  agi-eement  of  the 
character  here  in  question  which  would  ef- 
fectuate the  evident  intention  of  the  par- 
ties would  appear  to  be  to  the  best  interest 
of  both  corporations;  and  if  the  city  and 
its  Inhabitants  can  be  properly  served 
through  one  distributing  system,  at  reason- 
able rates,  it  is  obviously  to  its  best  inter- 
est that  Its  streets  should  not  be  subjected 
to  the  burden  of  laying  and  keeping  in  re- 
pair an  additional  system  of  mains  and 
pipes.  So  far  as  the  parties  to  this  contract 
are  concerned,  the  restraint  is  only  partial. 
It  Is  conllned  to  the  city  of  San  Diego,  or 
rather  to  that  part  of  it  which  did  not  in- 
clude the  peninsula;  and  this,  we  think,  was 
upon  a  sufficient  consideration,  and  not  an 
unreasonable  restriction  as  between  the  par- 
ties. See  Mitchel  v.  Reynolds,  1  Smith, 
liCad.  Cas.  (8th  Ed.)  417.  Nor  does  it  In- 
juriously affect  the  city  or  its  inhabitants. 
Our  constitution  provides  that  "the  use  of 
all  water  now  appropriated,  or  that  may 
hereafter  be  appropriated,  for  sale,  rental, 
or  distribution,  Is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation 
and  control  of  the  state,  in  the  manner  to 
be  prescribed  by  law";  and  It  further  pro- 
vides that  the  rate  or  compensation  to  be 
collected  for  the  use  of  water  supplied  to 
any  city  or  town  or  its  inhabitants  shall 
be  fixed  annually  by  the  governing  body 
of  the  city  and  county,  or  city,  or  town,  and 
any  person  or  corporation  coUectInf  water 


rates  "otherwise  than  as  so  established" 
shall  forfeit  the  franchises  and  waterworks 
of  such  person  or  corporation  to  the  city, 
etc.  Const,  art.  14,  §  1.  In  Spring  Valley 
Water  Works  v.  City  of  San  Francisco,  82 
Cal.  286,  22  Pac.  910,  1046,  It  was  held  that, 
when  the  constitution  provides  for  the  fix- 
ing of  rates  or  compensation  for  the  use  of 
water,  it  means  reasonable  rates  and  just 
compensation;  that  the  power  of  regulating 
rates  Is  not  a  power  of  confiscation,  or  to 
take  the  property  of  the  water  company 
without  just  compensation. 

Under  the  constitution,  and  the  construc- 
tion thus  given  Its  provisions,  we  fail  to  per- 
ceive how  the  agreement  in  question  can 
create  a  monopoly,  or  In  any  manner  In- 
crease the  rate  or  compensation  to  be  paid 
by  the  city  or  Its  Inhabitants  for  the  water 
supplied.  Indeed,  It  Is  evident  that  water 
can  be  supplied  more  cheaply  through  one 
distributing  plant  than  through  two;  and 
the  governing  body  of  the  dty,  in  whom  Is 
vested  the  power  to  fix  the  water  rates,  is 
bound  to  take  that  fact  into  consideration, 
as  well  as  all  other  facts  which  will  enable 
it  to  fix  "reasonable  rates"  and  award  a 
"just  compensation."  In  Mor.  Prlv.  Corp. 
i  1129,  It  Is  said  that  the  same  rule  which 
applies  to  traffic  arrangements  between  com- 
peting railroads  applies  also  to  telegraph, 
water,  and  gas  companies;  and.  In  relation 
to  traffic  arrangements  between  competing 
roads,  it  is  said,  at  section  1131:  "It  is 
.certainly  not  tnje  that  all '  agreements  or 
combinations  restricting  competition  are  Il- 
legal at  common  law.  •  •  *  Even  if 
there  were  such  a  rule  as  has  been  claimed, 
applicable  to  competition  in  trade,  the  prin- 
ciple and  policy  of  the  rule  would  not  be  ap- 
plicable to  traffic  arrangements  designed 
merely  to  prevent  ruinous  competition  and 
•wars'  among  railroad  companies.  The 
main  objection  which  has  been  urged  against 
combinations  restraining  competition  in 
trade,  namely,  that  such  combinations  tend 
to  produ<^e  monopolies  and  cause  extortion, 
has  no  application  to  combinations  among 
railroad  companies;  for  railroad  companies 
are  prohibited  by  law.  Irrespective  of  any 
combination,  to  charge  more  than  reason- 
able rates.  •  •  •  Public  policy  clearly 
does  not  demand  that  railroad  companies 
operating  competing  lines  shall  engage  In 
strife  causing  their  financial  ruin."  With 
even  greater  force  may  It  be  said  in  this 
case  that  public  policy  does  not  condemn 
nor  prohibit  an  arrangement  intended  to  pre- 
vent a  competition  between  these  corpora- 
tions which  would  inevitably  result  in  the 
financial  ruin  of  one  or  both  of  them,  and 
which  could  not  In  any  event  benefit  the 
city  or  Its  Inhabitants. 

The  contention  that  the  agreement  In 
question  creates  a  partnership  between  these 
corporations  is  without  force.  It  does  not 
appear  that  It  covers  all  of  the  business 
of  either  party,  though  the  whole  of  the  busl- 
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fiess  of  each  relates  to  the  sale  of  -water. 
In  a  partnership,  each  partner  has  authority 
to  represent  all  the  partners,  and  to  bind 
them  by  his  acts  so  far  as  they  relate  to  the 
partnership  business.  Here  the  agency  Is 
not  of  that  character,  but  Is  expressly  lim- 
ited. It  simply  provides  a  mode  of  deter- 
mining the  compensation  the  defendant  shall 
receive  for  the  water  furnished  by  It  to  the 
plaintiff,— an  arrangement  made  necessary 
by  the  fact  that  neither  of  the  parties,  nor 
both  combined,  could  determine  the  rate  at 
which  the  water  could  be  sold  to  consum- 
ers, nor  accurately  fix  the  cost  of  dlstribu^ 
tion,  nor  the  quantity  of  water  required. 

The  Judgment  should  be  reversed,  with  di- 
rections to  overrule  the  demurrer  to  the 
complaint. 

We  concur:  VAXCLIEF,  C.;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  reversed,  with  directions  to  overrule 
the  demurrer  to  the  complaint. 


(21  Colo.  371} 

DENVER  CONSOLIDATED  ELECTRIC 

CO.  V.  SIMPSON.i 
(Snpreme  Conrt  of  Colorado.     July  1,  1895.) 

NbOUOBNCB— Ei.E.CTHIC  WlKES  —  PlEADISO— EVI- 
DENCE—NEW  TkiaL— St;RPUISE — SPBCIAI, 

Findings — Ueoree  of  Cabe. 

1.  The  fact  that  a  complaint  for  Injury  by 
coming  in  contnct  with  an  electric  company's 
wire  contains  allegations  assuming  the  defend- 
ant to  be  an  absolute  insurer  of  the  public 
against  injury  by  its  wires  will  not  render  it 
bad  on  that  ground  where  it  also  alleges  that 
the  location  and  defective  condition  of  the  wire 
in  question  was  due  to  negligence  of  the  defend- 
ant in  the  building  of  its  line  and  keeping  it  in 
repair. 

2.  Where  a  complaint  against  fin  electric 
company  for  injury  by  coming  in  contact  In  a 
public  alley  with  a  fallen  wire  alleges  that  the 
defendant  was  negligent  in  keeping  its  wires  in 
repair,  evidence  of  notice  to  the  company,  prior 
to  the  accident,  of  the  defective  condition  of 
the  wire,  is  admissible. 

3.  On  suit  against  an  electric  company  for 
injury  by  coming  in  contact  with  a  fallen  wire, 
plaintiff,  contrary  to  agreement,  as  defundunt 
claimed,  put  in  evidence  notice  of  the  defect 
sent  to  defendant's  office  by  a  police  officer  prior 
to  the  accident.  Defendant's  affidavit  for  a 
new  trial  on  the  ground  of  surprise  averred  that, 
If  a  continuance  had  been  granted  after  the  ad- 
mission of  the  notice,  it  could  have  shown  by  the 
record  of  police  headquarters,  in  which  such 
complaints  wore  entered,  that  the  officer  did 
not.  as  he  testified,  report  the  defect  to  police 
headquarters  before  the  accident.  Held,  a  new 
trial  was  proper>y  refused,  it  not  being  claimed 
that  no  notice  was  received. 

4.  Under  Code  1887.  S  199,  providing  that 
when  the  jury  render  a  gen-,-n»I  verdict  they 
may  be  required  to  make  8pe<ial  findings,  the 
refusal  to  submit  questions  for  special  findings 
at  defendant's  requtst  is  proper  where  a  verdict 
for  plaintiff  under  the  instruction  given  would 
answer  all  the  questions. 

5.  Evidence  that  the  wire  of  an  electric 
company,  so  highly  charged  with  electricity  as 

1  Rehearing  denied  September  9,  1S1)5, 


to  be  dangerous  to  persons  coming  In  contact 
with  it,  was  detached  from  its  fastenings  and 
hnng  down  in  an  alley,  so  as  to  endanger  pab- 
lic  travel.  Is  prima  facie  evidence  of  negligence 
of  the  company. 

6.  Where  degrees  of  negligence  are  not  rec- 
ognized, an  instruction  that  a  company  for  dis- 
tributing electricity  over  wires  suspended  above 
the  public  streets  is  bound  to  use  the  highest  de- 
gree of  care  in  the  construction  and  maintenance 
of  its  wires  is  not  prejudicial  error. 

7.  In  maintaining  electric  wires  in  public 
streets,  persons  are  bound  to  exercise  that  rea- 
sonable care  which  a  reasonably  prudent  person 
would  exercise  under  similar  circumstances,  and, 
as  the  business  is  attended  with  great  peril  to 
the  public,  the  care  to  be  exercised  is  commen- 
surate with  the  increased  danger. 

Appeal  frtHU  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  H.  Simpson  against  the 
Denver  Consolidated  Electric  Company. 
From  a  Judgment  for  plaintiff,  defoidant  ap- 
peals.   AfiSrmed. 

Wolcott  &  Valle  and  H.  F.  May,  for  ap- 
pellant. E.  Caypless,  H.  N.  Sales,  and  E. 
Keeler,  tor  appellee. 

CAMPBELL,  J.  This  was  an  action  by  the 
appellee  to  recover  damagiee  for  personal  In- 
juries. The  evidence  .tends  to  show  that  the 
appellant,  for  the  purpose  of  furnishing  light, 
was  engaged  In  the  business  of  conveying 
and  distributing  electricity  throughout  the 
city  of  Denver  by  means  of  wires  attached 
to  and  suspended  from  poles  placed  in  the 
streets  and  alleys  of  the  city.  While  the 
plaintiff  was  lawfully  passing  along  one  of 
the  public  alleys  In  the  city,  without  any 
fault  on  his  part,  he  came  In  contact  -with  one 
of  the  defendant's  wires,  heavily  charged 
with  electricity,  which  wire  had  become  dis- 
connected and  detached  from  its  overhead 
fastening,  and  was  hanging  down  to  within 
about  two  feet  of  the  ground  In  said  alley. 
As  the  result  of  such  contact,  plaintiff  re- 
ceived a  severe  shock  from  the  eloctricity 
carried  by  the  wire,  and  was  seriously  In- 
jured. The  negligence  charged  against  the 
defendant,  of  which  there  was  some  proof, 
consisted  In  Its  failure  properly  to  construct 
its  line,  and  its  omission  to  take  the  neces- 
sary precautions  to  prevent  the  wires  from 
falling  and  causing  injury  in  case  they  be- 
came detached  from  their  fastenings.  Tliere 
was  a  verdict  for  the  plaintiff  in  the  sum  of 
$2,800,  upon  which  the  court  entered  Judgi- 
ment,  to  reverse  which  the  appellant  prose- 
cutes this  appeal. 

The  principal  errors  assigned  relate  to  the 
overruling  by  the  trial  court  of  the  defend- 
ant's demurrer  to  the  amended  complaint  on 
the  ground  that  it  did 'not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  to  the 
admission  of  evidence,  over  the  detendants 
objection,  tending  to  show  that  the  defendant 
had  notice  of  this  defect  in  Us  line  In  time  to 
make  repairs  before  the  accident;  to  the  re- 
fusal of  the  court  to  submit  to  the  jury,  at 
the  request  of  the  defendant,  certain  ques- 
tions for  their  answer;  and  to  the  giving  of 


Digitized  by 


Google 


500 


PACIFIC  REPORTER,  Vol.  41. 


(Colo. 


certain  Instructions  by  the  court,  oyer  defend- 
ant's objection,  defining  the  duty  of  the  de- 
fendant to  the  traveling'  public. 

The  defendant's  objection  to  the  suflBclency 
of  the  complaint  arises  out  of  the  supposition 
indulged  in  by  its  counsel  that  counsel  for 
the  plaintiff  assumed  that  the  defendant  was 
an  absolute  insurer  of  the  safety  of  the  pub- 
lic from  all  danger  from  Its  wires,  and  drew 
his  complaint  upon  that  theory.  If  such  were 
the  fact,  the  complaint  would  be  bad,  for  the 
defendant  la  not  an  Insurer;  but,  aside  from 
certain  allegations  found  In  the  complaint, 
which,  by  themselves  alone,  might  bear  such 
construction,  there  are  specific  allegations  to 
the  effect  that  the  presence  in  the  alleyway 
of  the  wire  which  caused  the  injury  was  due 
to  the  negligence  of  the  defendant  in  omit- 
ting to  exercise  due  care  in  building  its  line, 
and  culpable  negiUgence  in  failing  to  maintain 
it  in  good  repair.  The  original  complaint  con- 
tained an  allegation  that  the  defendant  bad 
notice  of  this  fallen  wire  in  time  to  repair  the 
defect  before  the  accident,  bnt  failed  to  do 
490.  In  the  amended  complaint  this  averment 
was  omitted,  and  therein  a  general  allegation 
was  inserted  to  the  effect  that  the  defendant 
was  negligent,  not  oidy  in  failing  to  keep 
Its  wires  in  good  repair,  but  was  also  negli- 
gent in  constructing  the  same.  Before,  or 
possibly  during,  the  trial,  in  a  conversation 
between  coimsel  for  the  plaintiff  and  the  de- 
fendant, the  counsel  for  the  defendant  In- 
sists that  he  was  led  to  believe  that  no  evi- 
dence would  be  offered  by  the  plaintiff  tend- 
ing to  show  that  any  notice  was  given  to  the 
defendant  of  this  defect  At  the  trial,  how- 
ever, the  plaintiff  did  offer  testimony  as  to 
such  notice,  which  notice  was  alleged  to  have 
been  transmitted  over  the  telephone  by  the 
witness  Hedges  to  the  office  of  the  company, 
prior  to  the  accident,  which  evidence  the  de- 
fendant subsequently  moved  to  withdraw 
from  the  jury  for  'he  reasons  above  given, 
and  because  such  evidence  t^ided  to  prove 
no  issue  in  the  case.  We  think  the  defend- 
ant was  not  prejudiced  by  this  evidence.  It 
tended  directly  to  establish  the  issue  of  the 
negligence  charged,  and  there  was  no  at- 
tempt by  counsel  for  plaintiff  to  mislead  the 
defendant,  nor  is  it  so  claimed  by  appellant 
Besides,  while  counsel  for  the  defendant 
may  have  been,  in  a  sense,  surprised  by  this 
evidence,  yet  bis  affidavit  on  this  point  does 
not  point  out  that  he  would  be  able  on  a  new 
trial  to  produce  evidence  from  any  officer  or 
-employs  of  the  company  that  such  notice 
was  not  actually  received  at  the  office  of  thr 
company.  Had  a  continuance  been  granted 
after  this  evidence  was  offered,  the  defend- 
ant claims  he  would  bave  been  able  to  pro- 
duce evidence  that  the  record  at  the  police 
headquarters,  where  a  memorandum  of  such 
complaints  is  kept  would  show  that  no  such 
complaint  or  notice  was  sent  In  on  the  night 
In  question  by  the  policeman  Olsen,  who  tes- 
tified that  he  reported  to  police  headquarters 
this  defect  in  the  wires  before  the  accident 


occurred.  This  Is  no  such  showing  as  would 
warrant  the  court  in  granting  a  new  trial 
on  the  ground  of  newly-dlscovered  evidence, 
nor  is  it  sufficient  to  warrant  us  In  saying 
that  the  court  committed  error  in  admitting 
testimony  in  regard  to  the  notice. 

The  defendant  requested  the  court  to  8Ul>- 
mit  to  the  Jury  certain  interrogatories,  to  be 
answered  by  them  along  with  their  general 
verdict.  These  were  whether  the  defendant 
was  guilty  of  negligence,  and,  If  so,  hi  what 
tmrticniar;  at  what  time  the  accident  occur- 
red; at  what  time  the  wire  was  first  down; 
whether  the  defendant  had  notice  of  the  fall- 
en wire  before  the  accident,  and,  if  so,  how 
long  before;  and  whether,  if  the  defendant 
had  such  notice,  It  allowed  an  unreasonable 
time  to  pass  before  the  accident  without  re- 
pairing the  same.  Section  199,  Code  18S7, 
provides:  "In  any  case  In  which  the  Jniy 
render  a  general  verdict  they  may  be  re- 
quired by  the  court  to  find  specially  upon 
any  particular  questions  of  facts  to  be  stated 
to  them  In  writing."  This  is  substantially 
like  the  Nebraska  Code,  and  In  Floaten  ▼. 
Perrell,  24  Neb.  347,  38  N.  W.  732,  It  was 
held  that  the  glvhig  to  or  withholding  from 
the  Jury  questions  for  special  findings  of 
fact  was  within  the  discretion  of  the  court 
We  may  add  that  we  i>ercelye  no  special  ob- 
jection to  the  Interrogatories  submitted  by 
the  defendant  to  the  court,  and  It  certainly 
would  not  have  been  error  had  the  «ourt  sub- 
mitted them  to  the  Juiy;  but  we  cannot  sny 
that  the  refusal  to  give  them  was  suob  an 
abuse  of  discretion  as  to  Justify  a  reversal 
on  that  ground.  The  return  of  a  verdict  for 
the  plabitiff  under  the  instructions  as  given 
to  the  Jury  must  necessarily  have  been  equiv- 
alent to  an  answer  by  the  Jury  of  each  of 
these  questions  against  the  defendant.  Hence, 
we  fail  to  perceive  that  the  defendant  was 
prejudiced  in  any  substantial  right. 

The  most  Important  and  difficult  questions 
concern  the  instructions  given  by  the  court 
The  defendant  requested  a  nnmber  of  In- 
structions, some  of  which  the  court  refused 
altogether.  Others  It  gave  with  modifica- 
tions. This  branch  of  the  case  we  will  con- 
sider imder  two  general  heads,— Alleged  error 
of  the  court  in  instructing  upon  what  consti- 
tutes prima  facie  negligence  In  cases  of  this 
kind;  alleged  errors  In  Instructing  as  to  the 
nature  and  extent  of  the  duty  of  the  def«id- 
ant  to  the  general  public  using  the  highway 
over  and  across  which  its  wires  are  strung. 
In  substance,  the  court  Instructed  the  Jury 
that  If  they  found  that  the  deffflidant's  wire 
was  so  charged  with  electricity  as  to  become 
dangerous  to  persons  coming  in  contact  witb. 
It  and  that  the  wire  had  become  disconnected 
or  detached  from  its  fastenhigs,  and  huns 
down  in  a  public  alley  so  as  to  endanger  pub- 
lic travel,  that  of  Itself,  was  prima  facie  evi- 
dence of  negligence  on  the  part  of  defendant. 
Strictly  speaking,  except  In  some  relations 
springing  out  of  contract,  the  mere  happening 
of  an  accident  Is  not  any  evidence  of  negli- 
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gence.  Thomp.  Carr.  Pass.  p.  200,  8  0.  But 
In  some  cases  of  tort  it  has  been  held  that 
the  exlsteDce  of  certain  facts,  unexplained. 
Is  some  evidence  of  negligence.  Thomas  y. 
Telegrapb  Co.,  100  Mass.  156,  and  Haynes  v. 
Gas  Ck>.,  114  N.  C.  208, 19  S.  E.  944,  are  cases 
In  point,  and  are  authority  for  the  Instruc- 
tion given  In  this  case.  This  is  the  first  case 
in  this  court  fvhere  it  has  become  necessary 
to  determine  the  duty  to  the  traveling  public 
resting  upon  a  person  or  corporation  distrib- 
uting electricity  by  means  of  wires  suspended 
above  a  public  street  or  alley.  The  employ- 
ment of  electricity  for  supplying  light  Is  of 
comparatively  recent  origin.  The  best  meth- 
ods of  constructing  lines  for  its  distribution, 
and  the  precautionary  steps  to  be  talceu  to 
guard  the  public  from  the  dangers  incident  to 
Its  use,  may  not  be  known  or  fully  under- 
stood. But  enough  is  known  to  justify  the 
statement  that  the  business  of  distributing 
electricity  on  wires  strung  over  the  streets 
of  a  city  is  a  dangerous  business,  and  attend- 
ed by  peril  to  travelers  along  the  highway. 
This  court  does  iiot  recognize  any  degrees 
of  negligence,  such  as  slight  .or  gross,  and 
logically  it  ought  not  to  recognize  any  degrees 
in  its  antithesis,  caie.  The  court  Instructed 
the  Jury  In  this  case  that  the  defendant  was 
not  an  insurer  of  the  safety  of  plaintlfT,  but 
that,  In  constructing  Its  line  and  maintaining 
the  same  In  repair,  It  was  held  to  the  utmost 
degree  of  care  and  diligence;  that  In  this  re- 
spect It  Is  bound  to  the  highest  degree  of 
care,  skill,  and  diligence  In  the  construction 
and  maintenance  of  Its  lines  of  wire  and  other 
appurtenances,  and  In  carrying  on  its  busi- 
ness, so  as  to  make  the  same  safe  against 
accidents,  so  far  as  such  safety  can,  by  the 
use  of  such  care  and  diligence,  be  secured.  If 
it  observed  such  degree  of  care.  It  was  not 
liable.  If  it  failed  therein,  it  was  liable  for 
Injuries  caused  thereby.  We  think  the  court 
was  unfortunate  In  attempting  to  draw  any 
distinctions  In  the  degrees  of  care  or  negli- 
gence. It  would  have  been  safer  and  the 
better  practice  to  instruct  the  jury,— which 
ought  hereafter  to  be  observed,— even  In 
cases  like  the  one  before  us,  that  the  defend- 
ant was  bound  to  exercise  that  reasonable 
care  and  caution  which  would  be  exercised  by 
a  reasonably  prudent  and  cautious  person 
under  the  same  or  similar  circumstances.  In 
addition  to  this,  the  jury  should  have  been 
instructed  tbat  the  care  Increases  as  the  dan- 
ger does,  and  that,  where  the  business  In 
Question  Is  attended  with  great  peril  to  the 
public,  the  care  to  be  exercised  by  the  per- 
son conducting  the  business  Is  commensurate 
with  the  Increased  danger.  But,  In  effect, 
this  Is  what  the  court  did.  Under  the  facts 
of  the  case,  the  law  required  of  the  defend- 
ant, conducting,  as  It  did,  a  business  so  dan- 
gerous to  the  public,  the  highest  degree  of 
care  which  skill  and  foresight  can  attain,  con- 
sistent with  the  practical  conduct  of  its  busi- 
ness under  the  known  methods  and  the  pres- 
ent state  of  the  particular  art     This  Is  the 


measure  of  the  duty  owed  by  a  common  car- 
rier to  a^passenger  for  hire.  Thomp.  Carr.  Pars, 
p.  208,  and  cases  cited.  Not  for  the  same  rda- ' 
son,  or  because  the  doctrine  rests  upon  the 
same  principle,  but  with  even  greater  forces 
should  this  rule  apply  to  a  person  or  corpora- 
tion engaged  in  the  equally.  If  not  more,  dan- 
gerous business  of  distributing  electricity 
throughout  a  city  by  means  of  wires  strung 
over  the  public  alleys  and  streets.  In  so  far 
as  is  concerned  its  duty  to  the  travding  pub- 
lic. In  those  courts  where  degrees  of  neg- 
ligence are  not  countenanced,  nevertheless,  in 
cases  whore  t]ie  duty  of  a  common  carrier  of 
passengers  Is  laid  down,  the  jury  are  told 
that  carriers  are  bound  to  the  utmost  degree 
of  care  which  human  foresight  can  attain. 
This  is  upon  the  theory  that  reasonable  or  or- 
dinary care  in  a  case  of  that  kind  Is  the  high- 
est care  which  human  ingenuity  can  prac- 
tically exercise,  and  that,  as  a  matter,  of  law, 
courts  will  hold  every  reasonably  prudent 
and  careful  man  to  the  exercise  of  the  ut- 
most care  and  diligence  in  protecting  the 
public  from  the  dangers  necessarily  incident 
to  the  carrying  on  of  a  hazardous  business. 
Where  the  facts  of  a  case  naturally  lead 
equally  Intelligent  persons  honestly  to  enter- 
tain difCerent  views  as  to  the  degree  of  care 
resting  upon  a  defendant,  the  court  ought  not 
to  lay  down  a  rule  prescribing  any  particular 
or  specific  degree  in  that  case.  But  where  all 
minds  concur— as  they  must  In  a  case  like  the 
one  we  are  now  considering— in  regarding 
the  carrying  on  of  a  business  as  fraught  with 
peril  to  the  public,  inherent  In  the  nature  of 
the  business  itself,  the  court  makes  no  mis- 
take in  defining  the  duty  of  those  conductbig 
it  as  the  exercise  of  the  utmost  care.  It  was, 
therefore,  not  prejudicial  error  for  the  court 
to  tell  the  Jury  in  this  case  what  the  law  re- 
qlres  of  the  defendant,  viz.  the  highest  de- 
gree of  care  In  conducting  Its  business.  The 
late  case  of  Block  v.  Railway  Co.  (Wis.)  61 
N.  W.  1101,  rightly  interpreted,  supports  this 
doctrine,  and  the  case  of  Haynes  v.  Gas  Co., 
supra,  expressly  lays  down  the  rule  oDserved 
by  the  trial  court  in  the  Instructions  given  In 
this  case. 

The  foregoing  considerations  disiKise  of  all 
the  errors  assigned  which  we  deem  neces- 
sary to  notice.  The  judgment  will  be  affirm- 
ed.   Affirmed, 


(21  Colo.  302) 
DENVER  &  R.  O.  R.  CO.  t.  SULLIVAN.i 

(Supreme  Court  of  Colorado.     June  17,  1895.) 

Release  op  One  DirBHDAKT  —  Effbot  —  Paroi. 
EviDESCE— Fkaud  is  Pbocubiso. 

1.  Where  two  railroad  companieg  are  Joint- 
ly and  Beverally  liable  for  injury  to  a  person,  a 
release  by  sach  person  of  his  right  of  action: 
against  one  of  the  companies  releases  the  other. 

2.  Where  a  written  instrument  on  its  face 
shows  that  it  is  a  release  of  a  caose  of  action 

1  Rehearing  denied  September  7,  1895. 
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against  a  railroad  company  for  injuries,  parol 
evidence  to  show  tliat  it  was  given  as  a  receipt 
for  wageii  is  inadmissible. 

3.  On  suit  against  one  of  two  railroads  sev- 
erally liable  for  an  injury,  the  defendant  set  up  as 
a  defenseOie  release  of  tlieotlier  road.  To  prove 
fraud  in  procurement  of  this  release,  the  plain- 
tiff testified  that  the  claim  agent  of  the  road  re- 
leased told  him  that  the  road's  attorney  advised 
him  that  their  road  was  not  liable;  that  the  ac- 
cident was  caused  by  a  defect  in  the  rail,  and  the 
other  road  was  responsible  for  the  condition  of 
the  traclt.  The  plaintiff  read  the  release  before 
signing,  and  knew  that  it  released  that  road. 
Jldd  error  to  submit  to  the  jury  the  question 
of  fraud  in  procurement  of  the  release. 

Appeal  from  district  court,  Las  Animas 
county. 

Action  by  George  W.  Sullivan  aRsinst  the 
Denver  &  Eio  Gmnde  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

This  is  an  action  brought  by  George  W. 
Sullivan  against  the  Denver  &  Rio  Grande 
Railroad  Comiuiny  to  recover  damages  for 
injuries  alleged  to  have  occurred  by  reason 
of  the  negligence  of  appellant  in  construct- 
ing and  keeping  In  rei)air  its  railroad  track. 
At  the  time  of  tbe  accident,  appellee  was  In 
the  employ  of  the  Union  Pacific,  Denver  & 
Gulf  Railway  Company  as  brakeman.  This 
company  was  a  part  of  tbe  Union  Pacific 
Railway  system,  and  at  this  time  the  Union 
Pacific  Railway  Company  ran  its  trains  over 
the  line  of  tbe  Denver  &  Rio  Grande  Railroad 
Company  between  Pueblo  and  Trinidad,  un- 
der an  agreement  with  the  latter  company. 
On  the  15th  day  of  August,  1891,  appellee 
was  acting  in  his  capacity  as  brakeman  on 
one  of  the  Union  Pacific  Railway  Company's 
freight  trains,  and  when  near  EI  Moro  the 
car  upon  which  he  was  standing  was  derail- 
ed, and  in  Jumping  therefrom  he  sustained 
the  injury  compliiined  of.  The  Jury  found 
that  there  was  what  is  known  as  a  "lip"  up- 
on the  track,  which  caused  tbe  derailment 
Among  other  defenses,  the  appellant  set  up 
Its  a  defense  to  tbe  action  tbe  following  re- 
lease executed  by  appellee  to  the  Unim  Pa- 
cific Railway  Company; 

"Denver.  Colo.,  September  25,  1891. 
"The   Union   Pacific   Railway   Company   to 
George  W.  Sullivan.  Dr. 

"Sept.  25th.  For  amount  agreed  upon  in 
full  settlement  of  claim  against  tbe  Union 
Pacific,  Denver  &  Gulf  Ry.  Company  on  ac- 
count of  injuries  received  Aug.  15,  1801, 
trains,  extra  engine  1,362,  El  idoro,  Colorado, 
while  employed  as  brakeman,  and  in  full  of 
all  demands  and  claims  of  whatsoever  char- 
acter. 

"Claim  settled  for  $108. 
(Over.) 

"Paid  by  draft  No.  lOOa 

"Approved: 

" ,  General  Solicitor. 

"Approved: 

" .  Gen.  CI.  Agt. 

"I  hereby  certify  that  the  above  account 
is  correct 

"G.  N.  Manchester.  Claim  Agent 


"Received,  September  25th,  A.  D.  1891.  of 
the  Union  Pacific  Railway  Company.  $108, 
In  full  payment  of  the  above  account  In 
consideration  of  the  payment  of  ^ald  sum  of 
money,  I,  G.  W.  Sullivan,  of  Trinidad,  in  tbe 
county  of  Las  Animas,  and  state  of  Colorado, 
hereby  remise,  release,  and  forever  discbarge 
the  said  company,  its  operated,  leased,  and 
auxiliary  lines  and  companies,  as  well  also 
as  all  companies  whose  lines  are  operated  or 
known  as  a  part  of  the  Union  Pacific  system, 
of  and  from  all  manner  of  actions,  suits, 
debts,  aud  sums  of  money,  dues,  claims,  and 
demands  whatsoever,  in  law  or  equity, 
which  I  ever  had  or  now  have  against  said 
company  by  reason  of  said  matter,  cause,  or 
thing  whatever,  whether  the  same  arose  up- 
on contract  or  upon  tort,  from  the  beginning 
of  the  world  to  this  day.  In  case  the  said 
sum  of  money  is  paid  for  or  on  account  of 
any  claim  against  any  other  company,  or  for 
or  on  account  of  any  legal  obligation  or  lia- 
bility of  any  other  company,  or  for  or  on  ac- 
count of  sums  of  money,  dues,  claims,  and 
demands  whatsoever,  In  law  or  equity,  which 
I  ever  bad  or  now  have  against  any  com- 
pany, I  expressly  admit  and  agree  that  the 
Union  Pacific  Railway  Company  Is  fully  au- 
thorized to  make  such  payment  for  and  (m 
behalf  of  such  other  company,  and  to  ad- 
just and  settle  my  claim  against  it;  and  I 
hereby  remise,  release,  and  forever  discharge 
the  company  for  and  on  behalf  of  which  the 
said  sum  of  money  is  paid  from  all  claims 
and  demands  whatsoever,  as  hereinbefore 
more  fully  set  forth. 

"In  testimony  whereof,  I  have '  hereunto 
set  my  hand,  this  25th  day  of  September, 
1891.  G.  W.  Sullivan. 

"Witness:  G.  N.  Manchester." 

This  defense  was  first  traversed  by  appel- 
lee. Upon  the  trial  of  the  cause,  after  the 
appellant  had  Introduced  its  evidence  and 
rested,  and  appellee  was  called  to  tbe  wit- 
ness stand  in  rebuttal,  over  the  objection  of 
appellant,  the  court  granted  appellee  leave 
to  amend  his  replication  and  set  up  fraud  in 
tbe  procuring  of  this  release'  Counsel  for 
appellant  thereupon  asked  that  the  trial  be 
discontinued  because  of  this  new  Issue, 
which  request  was  denied  by  the  court.  In 
support  of  this  issue,  appellee  testified  that 
be  was  taken  into  Mr.  Manchester's  ot&ce  by 
Mr.  Bissell,  who  introduced  him  to  Manches- 
ter, and  told  him  that  witness  was  tbe  man 
who  was  in  the  wreck  above  El  Moro  on  tbe 
15th  of  August,  1801,  whereupon  Manchester 
turned  to  him  and  said:  "We  liave  consultetl 
our  lawyers  in  regard  to  this  matter,  and 
they  advised  me  that  the  Union  Pacific  Rail- 
way Company  was  not  to  blame  for  tbe  ac- 
cident." And  he  further  stated  that  "ac- 
cording to  the  reports  sent  In  by  the  train- 
men, that  the  accident  was  caused  by  the 
Up  on  the  rail,  consequently  tbe  Kio  Grande 
was  responsible  for  the  ctmdltion  of  the  track. 
*  *  *  He  said  he  would  allow  me  full 
time  up  to  that  date.     And  I  said  to  hlu; 
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tbat  I  had  to  go  to  Hot  Springs  on  account 
of  my  ankle,  or,  tbat  Is,  my  doctors  bad  ad- 
vised me  to  go,— It  would  be  beneficial  to 
my  ankle,— «nd  tbat  I  would  like  It  if  be 
would  make  it  to  tbe  first  of  October,  If  he 
would;  and  after  he  decided  to  do  It  be 
said  It  would  not  be  very  much  difference, 
so  be  made  It  tbat"  Appellee  further  testi- 
fied: Tbat  at  tbat  time  be  was  still  In  the 
employ  of  the  Union  Pacific  Railway  Com- 
pany. Had  not  been  discharged.  That  his 
salary  from  August  15th  to  October  Ist 
would  amount  to  $108.  That  he  bad  not  at 
any  time  made  any  claim  against  the  Union 
Pacific  Railway  Company  for  the  Injuries  to 
his  ankle.  Appellee  was  then  asked  to  state 
to  the  Jury  If  relying  upon  the  statement  of 
Manchester  as  true  was  tbe  cause  of  his  sign- 
ing tbe  Instrument  which  he  had  signed. 
Over  objection,  be  answered:  "Yes.  That 
was  the  cause  of  my  signing  the  instrument; 
that  is,  on  the  ground  that  I  told  him  that 
I  wanted  to  go  to  Hot  Springs,  and  wanted 
to  get  this  time  up  to  the  first  of  October." 
On  cross-examination  appellee  testified  that 
he  bad  not,  as  a  matter  of  fact,  done  any 
work  for  the  Union  Pacific  Railway  Com- 
lany  since  the  date  of  the  accident,  and  had 
not  up  to  the  present  time;  that  he  never, 
at  any  other  time,  received  any  money  from 
Manchester  as  wages,  so  far  as  he  remem- 
bered. No  witnesses  were  called  by  api)el- 
lant  upon  this  issue,  but  when  Manchester 
was  previously  on  the  stand,  and  before  the 
amendment  to  the  replication  whereby  fraud 
was  alleged  in  obtaining  the  release,  on 
cToss-examioation  he  stated  that  he  was  in- 
structed by  the  superintendent— Bissell— to 
pay  $108;  tbat  be  did  not  know  what  salary 
appellee  received;  tbat  he  did  not  say  to  ap- 
pellee that  his  company  was  not  liable,  and 
that  If  any  one  was  liable  it  was  the  Den- 
ver &  Rio  Grande  Railroad  Company,  and 
that  no  one  said  that  in  his  presence;  that 
he  did  not  say  their  attorney  bad  advised 
the  Union  Pacific  Railway  Company  that  It 
was  not  liable;  that  appellee  read  the  docu- 
ment himself,  it  being  handed  to  him  to  read 
by  the  witness;  that  there  was  nothing  said 
at  the  time  about  the  liability  of  the  Denver 
&  Rio  Grande  Company,  so  far  as  he  could 
remember. 

The  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  appellee  for  $5,000.  From 
this  judgment  the  Denver  &  Rio  Grande  Rail- 
road Comimny  prosecutes  this  appeal. 

Woleott  &  Vaile  and  H.  F.  May,  for  appel- 
lant   Gordon  &  Hendricks,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
It  Is  manifest  from  the  Instructions  under 
whlcb  tbe  evidence  was  submitted  to  tbe 
jnry.  and  the  special  findings,  that  tbe  de- 
railment of  the  car  ujKtn  which  appellee  was 
standing  at  the  time  was  occasioned  by  a 
defect  in  the  track;  and  hence  the_  negli- 
gence upon  whlcb  the  appellee  bases  bis 


right  of  recovery  against  the  appellant 
would  also  constitute  a  cause  of  action 
against  his  employer,  the  Union  Pacific 
Railway  Company,  it  being  the  duty  of  that 
company,  as  well  as  of  the  appellant  to  see 
that  the  road  over  which  it  ran  its  cars  was 
safe  and  in  good  repair.  Tbe  same  duty  de- 
volved upon  it  In  this  respect  as  though  it 
owned  the  track.  The  rule  upon  this  sub- 
ject Is  thus  stated  in  Stetler  v.  Railway  Co., 
46  Wis.  504,  1  N.  W.  112:  "As  between  it- 
self and  its  employes,  who  were  directed  to 
use  the  road  in  the  business  of  the  defendant 
company,  such  employes  have  the  right  to 
treat  tbe  road  as  the  company's  road,  and 
tbe  company,  as  to  its  employes  was  bound 
to  see  tbat  such  road,  whilst  so  used  for  its 
benefit  by  such  employes,  was  in  such  con- 
dition as  not  to  unnecessarily  endanger 
their  lives  or  limbs."  To  the  same  effect 
are  Railroad  Co.  v.  Rosa,  142  m.  9,  31  N.  E. 
412;  Railroad  Co.  v.  Kanouse,  30  111.  272; 
Railway  Co.  v.  Peyton.  106  111.  534;  Elmer  v. 
Locke,  135  Mass.  575;  Snow  v.  Railroad  Co., 
8  Allen,  441.  It  therefore  follows  tbat  his 
cause  of  action  was  a  Joint  one  against  both 
companies,  or  a  several  one  against  either. 
In  other  words,  both  companies  were  liable 
for  the  Injury,  and  a  release  that  would  bar 
appellee's  right  of  action  against  one  would 
inure  to  the  benefit  of  the  other,  and  be 
equally  available  as  a  defense  to  the  action. 
The  court  below  adopted  this  view,  and  cor- 
rectly held  that  if  the  release  in  question 
was  binding  as  between  the  appellee  and 
his  employer,  the  Union  Pacific  Railway 
Company,  It  was  also  a  discharge  of  ap- 
pellant from  all  liability.  The  doctrine  is 
thus  announced  in  Cooley,  Torts  (2d  Ed.)  p. 
160:  "It  is  to  be  observed,  In  respect  to  the 
point  above  considered,  where  the  bar  ac- 
crues in  favor  of  some  of  tbe  wrongdoers  by 
reason  of  what  has  been  received  from  or 
done  In  respect  to  one  or  more  others,  that 
the  bar  arises,  not  from  any  jkarticular  form 
tbat  the  proceeding  assumes,  but  from  the 
fact  that  the  Injured  party  has  actually  re- 
ceived satisfaction,  or  what  in  law  Is  deem- 
ed tbe  equivalent  Therefore,  if  he  accepts 
the  satisfaction  voluntarily  made  by  one, 
that  is  a  bar  as  to  all."  Tompkins  v.  Rail- 
road Co.,  6C  Cal.  163,  4  Pac.  1165;  Selther 
V.  Traction  Co.,  125  Pa.  St  397,  17  Atl.  338; 
Chapin  v.  Railroad  Co.,  18  III.  App.  4T; 
Brown  v.  City  of  Cambridge,  3  Allen,  474; 
I>eddy  y.  Barney,  139  Mass.  394,  2  N.  E. 
107.  In  the  latter  case  It  Is  held  tbat  a  re- 
lease given  to  one  who  is  not  in  fact  liable 
operates  as  a  release  to  all  who  may  be  lia- 
ble. The  court  say:  "Tbe  rule  that  a  re- 
lease of  a  cause  of  action  to  one  of  several 
persons  liable  operates  as  a  release  to  all 
applies  to  a  release  given  to  one  against 
whom  a  claim  is  made,  although  he  may  not 
be  in  fact  liable.  Tbe  validity  and  effect 
of  a  release  of  a  cause  or  action  do  not  de- 
pend upon  the  validity  of  tbe  cause  of  ac- 
tion.    If  the  claim'  is  mude  against  one  and 
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released,  all  who  may  be  liable  are  dischar- 
ged, whether  the  one  released  was  liable  or 
not."  Therefore,  the  controlling  question 
in  this  case  is  whether  the  validity  of  the 
release  relied  on  was  successfully  assailed 
upon  the  ground  that  it  was  fraudulently 
procured.  In  so  far  as  the  evidence  intro- 
duced on  this  issue  tends  to  show  that  the 
release  was  given  as  a  receipt  for  wages 
merely,  it  was  incompetent,  since  the  writ- 
ing, in  plain  and  unambiguous  language, 
states  that  the  $108  was  paid  in  full  settle- 
ment of  the  claim  against  the  Union  Pa- 
cific Batlway  Company  on  account  of  the 
injuries  complained  of,  and  In  consideration 
of  such  payment  expressly  releases  the  com- 
pany from  any  action  therefor;  and  oral 
testimony  Is  inadmissible  to  contradict  or 
vary  its  terms.  The  only  testimony,  there- 
fore, that  was  admissible,  was  the  alleged 
statement  of  Manchester  that  he  had  been 
advised  by  Its  attorney  that  the  Union  Pa- 
cific Railway  Company  was  not  liable,  and, 
"according  to  the  reports  sent  in  by  the 
trainmen,  the  accident  was  caused  by  a  lip 
on  the  rail,  consequently  the  Rio  Grande 
was  responsible  for  the  condition  of  the 
track."  Laying  aside  the  testimony  of  Man- 
chester, who  testified  that  he  made  no  such 
statement,  and  assuming  that  the  testi- 
mony of  appellee  is  uncontradicted,  and 
that  Manchester  did  so  state  to  him,  and 
that  it  was  true  that  he  had  been  so  advised, 
we  are  at  a  loss  to  perceive  wherein  that 
statement  constitutes  In  any  sense  a  fraud. 
It  was  at  most  a  statement  of  opinion  as  to 
the  legal  liability  of  the  Union  Pacific  Rail- 
way Company,  and  there  was  nothing  in  the 
relation  of  Manchester  towards  him  that 
would  imply  any  undue  influence,  or  that 
should  Induce  him  to  accept  what  he  may 
have  said  without  question.  "It  has  been 
more  than  once  held  that  it  is  error  to  sub- 
mit a  question  of  fraud  to  the  Jury  upon 
slight  parol  evidence  to  overturn  a  written 
instrument.  The  evidence  of  fraud  must  be 
dear,  precise,  and  indubitable.  Otherwise 
it  should  be  withdrawn  from  the  Jury." 
RaUroad  Co.  v.  Shay,  82  Pa.  St  108;  Stine  v. 
Sherk,  1  Watts  &  S.  105;  Dean  y.  Fuller,  40 
Pa.  St  474.  It  appears  from  the  uncon- 
tradicted evidence  that  the  appellee  read  the 
paper  before  signing,  and  was  fully  inform- 
ed as  to  its  terms.  He  was  therefore  ad- 
vised as  to  its  effect  as  a  release  of  all  lia- 
bility on  the  part  of  the  Union  Pacific  Rail- 
way Company,— a  result  that  he  never  ques- 
tioned until  he  learned  that  its  legal  effect 
was  also  to  release  appellant,— and  it  is  ap- 
parent that  he  now  questions  Its  validity  on 
account  of  a  misconception  of  such  legal 
effect  rather  than  because  he  was  influenced 
to  sign  it  by  any  representation  as  to  the 
nonliability  of  the  Union  Pacific  Railway 
Company.  The  evidence  relied  on  to  show 
fraud  in  its  procurement  was  clearly  insuf- 
ficient, and  the  court  below  erred  in  submit- 
ting that  question  to  the  Jury.     For  this 


error  we  are  compelled  to  reverse  the  Judg- 
ment; and  It  Is  unnecessary  to  notice  the 
other  assignments.  The  Judgment  is  ac- 
cordingly reversed.     Reversed. 


(U  Colo.  378> 

ELLIOTT  et  al.  v,  FIELD. 

(Supreme  Court  of  Colorado.     June  17,  1895.) 

CoNTiNUANOK— Pleading — Waiver  op  Defects— 
Neolioinoe  op  Citi— Pleading. 

1.  A  coDtlnnance  on  account  of  the  serious 
illness  of  the  plaintiff  is  properly  granted. 

2.  The  objection  of  uncertainty,  in  a  com- 
plaint against  a  city  and  an  individual,  in  not 
alleging  the  facta  which  constitute  the  negli- 
gence of  the  defendants  a  breach  of  the  com- 
mon duty,  on  the  ground  of  which  it  seeks  to 
hold  them  liable,  is  waived  by  answering  over. 

3.  A  complaint  against  a  city  and  an  Indl- 
ridaal  for  injury  by  falling  in  a  hole  dag  in  a 
sidewalk  by  the  individual,  which  alleges  the 
common  duty  of  both  defendants  to  keep  the 
place  where  the  accident  occurred  in  a  safe 
condition,  theii  failure  to  do  it,  and  that  audi 
failure  was  the  caui>e  of  the  injury,  and  states 
facts  showing  that  thi>  diy  ought  to  have 
known  of  the  defect  and  repaired  it,  prior  to  the 
accident  is  snfiBcIent  to  support  a  verdict  against 
both  defendants. 

Error  to  La  Plata  county  court 
Action  by  Ralph  Field  against  W.  S.  Bfl- 
llott  and  the  city  of  Durango.    From  a  Judg- 
ment for  plaintiff,  defendants  bring  errmr. 
Affirmed. 

Wilson  &  McCloskey  and  O.  S.  Galbreath. 
for  plaintiffs  In  error.  Jackson  &  Yeager, 
Geo.  F.  Sumner,  and  John  Hipp,  for  defend- 
ant in  error. 

CAMPBEiLL,  J.  This  was  an  acUon  by 
the  defendant  in  error  against  the  plaintiffs 
in  error  to  recover  damages  for  personal  In- 
juries which  the  complaint  alleges  were  sus- 
tained by  the  plaintiff  on  the  night  of  the 
20th  of  September,  1891,  as  the  result  of  his 
falling  Into  a  deep  and  dangerous  excava- 
tion made  by  the  defendant  Elliott  in  a  pub- 
lic street  In  the  city  of  Durango,  which  the 
said  defendant  and  his  codefendant  the  city, 
negligently  and  wrongfully  suffered  to  re- 
main open  and  exposed  for  a  period  of  al>out 
three  months,  without  any  protection,  and 
without  any  light  or  signal  to  indicate  dan- 
ger at  night  The  trial  resulted  in  a  Judg- 
ment for  the  plaintiff  against  both  defmd- 
ants  in  the  sum  of  ¥1,140,  to  reverse  wlilch 
the  defendants  are  prosecuting  this  writ  of 
error.  To  the  complaint  the  defendants  in- 
terposed separate  demurrers,  on  the  grounds 
of  uncertainty;  that  the  complaint  did  not 
state  a  cause  of  action;  that  there  was  an 
Improper  Joinder  of  several  causes  of  action, 
and  a  misjoinder  of  parties  defendant 
These  demurrers  were  overruled  by  the 
court  and  the  defendants,  not  electing  to 
stand  by  their  demurrers,  filed  separate  an- 
swers, that  of  the  defendant  BUlott  being  a 
general  denial,  while  the  answer  of  the  city 
contained,  not  only  a  general  denial,  but  a 
so-called  separate  and  further  defense,  al- 
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leging  that  the  excavation  was  In  the  side- 
walk, and  the.  city  was  not  the  owner  of  the 
adjoining  lot;  that  the  excavation  was  not 
made  by  It,  or  under  its  authority;  and  that 
It  had  no  notice  of  any  defect  in  the  street 
The  plaintiff  filed  a  replication  denying  this 
afflrmatlye  matter,  and  trial  was  bad  upon 
the  issues  thus  joined.  The  bill  of  excep- 
tions filed  in  this  court  was  stricken  from 
tbe  record  upon  the  application  of  the  de- 
fendant in  error,  so  that  in  considering  the 
errors  assigned  we  are  restricted  to  those 
appearing  in  the  record  proper.  These  re- 
late to  the  granting  of  a  continuance  by  the 
court,  upon  the  application  of  the  plaintiff, 
over  the  objection  of  the  defendants,  and  to 
the  oTerrullng  of  the  demurrers  to  the  com- 
plaint. 

1.  One  of  the  grounds  for  a  continuance 
was  on  account  of  the  absence  of  material 
witnesses,  whose  eyidence,  as  set  out  in  the 
affidavit,  tbe  defendants,  in  order  that  there 
might  not  be  a  delay  in  the  trial,  offered  to 
admit  would  be  given.  If  the  objection  and 
tbe  exception  to  this  ruling  of  the  court  up- 
on the  continuance  are  preserved  in  the  rec- 
ord, tbe  action  of  tbe  court  was  proper,  be- 
cause one  of  the  grounds  assigned  for  the 
continuance  was  the  unavoidable  absence 
from  the  court  of  the  plaintiff,  who  was  de- 
tained by  serious  illness.  The  plaintiff  had 
the  right  to  be  present  to  assist  bis  counsel 
in  the  trial,  and  his  necessary  absence  was  a 
good  ground  for  continuance.  We  must  as- 
sume. In  the  absence  of  any  showing  to  the 
contrary,  that  the  court  granted  tbe  appli- 
cation upon  this  ground,  and  that  the  show- 
ing therefor  was  sufficient. 

'2.  Under  our  practice,  a  demurrer  to  thei 
complaint,  except  for  the  grounds  that  the 
same  does  not  state  a  cause  of  action,  and 
that  the  court  has  no  Jurisdiction  of  the  per- 
son of  the  defendant  or  the  subject  of  the 
action,  is  waived  if,  after  tbe  demurrer  is 
overruled,  the  defendant  answers  and  goes 
to  trial  upon  the  merits.  Webb  v.  Smith, 
«  Colo.  365;  Green  v.  Taney,  7  Colo.  278,  3 
Fac.  4X1;  Fillmore  v.  Wells,  10  Colo.  228, 
15  Fac.  343;  Bliss,  Code  PI.  (3d  Ed.)  §  417. 
The  alleged  infirmity  of  tbe  complaint,  In 
falling  with  sufficient  particularity  to  apprise 
the  defendants  of  the  facts  which  constitute 
their  negligence  a  breach  of  a  common  duty, 
having  been  thus  waived  by  the  plaintiffs 
in  error  by  their  answering  over,  and  their 
failure  ta  preserve  and  file  in  this  court  a 
bill  of  exceptions  exhibiting  the  evidence 
produced  at  the  trial,— which  would  have  en- 
abled us  to  determine  whether  the  facts 
showed  a  common  duty  of  the  two  defend- 
ants to  keep  tbe  street  In  question  safe,  and 
whether  or  not  there  was  a  breach  of  such 
duty,— this  Judgment  must  stand,  unless  the 
complaint  does  not  state  a  cause  of  action, 
or  the  court  had  no  Jurisdiction  of  tbe  sub- 
ject of  the  action  or  the  person  of  tbe  de- 
fendants. 

No  objection  Is  raised  or  argued  as  to  tbe 


Jurisdiction  of  tbe  court  It  Is  true,  the 
complaint  is  silent  as  to  the  relation,  if  any, 
which  the  defendant  Elliott  sustained  to  his 
codefendant  We  are  unable  to  say  wheth- 
er he  was  tbe  owner  of  the  lot  fronting  on  a 
street,  in  the  sidewalk  in  front  of  which  lot 
this  hole  was  dug,  or  whether,  as  an  em- 
ploye of  the  city,  he  dug  the  bole,  or  wheth- 
er he  was  a  trespasser.  When  the  defend- 
ants, by  their  demurrers,  endeavored  to  as- 
certain such  relation,  they  were  unsuccess- 
ful; but,  for  reasons  satisfactory  to  them- 
selves, they  saw  fit  to  waive  such  informa- 
tion, pleaded  over,  and  went  to  trial  upon 
tbe  merits. 

From  the  answer  which  the  city  filed.  It 
may  be  Inferred  that  this  excavation  was 
made  by  Elliott  as  the  owner  or  agent  of 
the  owner  of  the  abutting  lot  Whether  the 
evidence  would  support  this  inference,  as 
we  have  said,  we  are  precluded  from  de- 
termining. There  are  cases  "where  tbe  In- 
Jury  Is  the  result  of  a  neglect  to  perform  a 
common  duty  resting  on  two  or  more  per- 
sons, although  there  may  be  no  concert  of 
action  between  them."  ,  City  of  Peoria  v. 
Simpson,  110  IlL  204;  Klauder  v.  McGrath, 
35  Pa.  St.  128.  This  may  be  one  of  those 
cases  where  both  tbe  owner  of  the  abutting 
lot  and  the  city  are  under  a  common  obliga- 
tion to  keep  safe  the  sidewalk  In  front  of 
such  lot  If  so.  and  if  the  plaintiff  Is  in- 
jured by  their  failure  In  this  respect,  which 
failure  would  be  a  common  neglect  of  a  C(»n- 
mon  duty,  the  plaintiff  would  have  his  elec- 
tion to  sue  the  defendants  Jointly  or  several- 
ly. It  Is  sufficient  to  say,  however,  that,  in 
effect,  this  complaint  in  general  terms  al- 
leges that  it  was  the  duty  of  both  the  de- 
fendants to  keep  safe  this  place  where  the 
accident  happened,  which,  it  is  alleged,  they 
did  not  do,  and  their  failure  was  the  cause 
of  the  Injury.  The  gist  of  the  grievance 
was  the  common  negligence  of  both  defend- 
ants in  not  properly  guarding  the  excava- 
tion. This  being  so,  and  the  complaint  also 
setting  forth  a  state  of  facts  which  shows 
that  the  city  ought  to  have  known  of  the  de- 
fect in  this  street,  and  repaired  tbe  same, 
prior  to  the  accident  the  complaint  is  suffi- 
cient to  support  the  verdict  against  both  the 
defendants.  The  judgment  should,  there- 
fore, be  affirmed.    Affirmed. 


(21  Colo.  3tS) 
DENVER  &  R.  G.  R.  CO.  v.  GUSTAFSON.t 
(Supreme  Court  of  Colorado.  June  3,  1805.) 
Accident  at  Railroad  Crossino  —  ITboliognci 

OP  FLAOMAH— CONTRIBDTOUY  NeQLIOBXCE. 

1.  A  railroad  company  which  knowingly 
avails  Itself  for  a  number  of  years  of  the  serv- 
ices at  a  street  crossing  of  the  flagman  employed 
and  paid  by  another  company  will  be  liable  as  an 
employer  for  injury  to  a  person  by  one  of  its 
trains,  due  to  the  negligence  of  the  flagman. 

2.  The  fact  that  a  flagman  at  a  railroad 
crossing  signals  a  person  to  cross  does  not  re- 

1  Rehearing  denied  September  7,  1805. 
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lieVe  8Qch  person  from  the  duty  of  looking  and 
listening  for  approaching  trains. 

3.  It  is  error  to  instruct  tliat  plaintiff,  if  he 
started'  across  a  track  on  a  signal  from,  the  flag- 
man, was  not  guilty  of  contributory  negligence 
unless  he  actually  saw  the  train  in  time  to  avoid 
it  and  failed  to  do  so;  the  duty  to  listen  not  be- 
ing referred  to. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  William  Gustafson  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
I>eals.    Reyersed. 

This  action  was  brought  by  the  appellee  in 
the  district  court  to  recover  from  the  appel- 
lant damages  alleged  to  have  been  sustained 
by  him  through  its  negligence.  The  jury  re- 
turned a  verdict  for  the  plaintiff  In  the  sum  of 
$3,000,  upon  which  the  court  entered  judg- 
ment. From  this  Judgiinent  the  defendant  ap- 
peals. 

The  accident  occurred  about  5  o'eloct  in 
the  afternoon,  in  the  city  of  Denver,  where 
Sixth  street  (along  which  defendant's  rail- 
road is  constructed)  Intersects  Market  street. 
From  the  Union  Depot,  on  Seventeenth  street, 
to  a  point  on  its  line' about  two  blocks  nortb 
of  the  crossing  in  question,  the  defendant's 
road  runs  in  an  easterly  and  westerly  course; 
thence,  by  a  sharp  curve,  to  this  crossing, 
in  a  substantially  north  and  south  direction. 
There  were  five  or  six  tracks  at  this  street 
crossing,  the  west  one  being  owned  and  used 
by  the  Union  Pacific  Railroad  Company,  the 
others  by  the  defendant.  A  flagman  had 
been  stationed  at  this  place  for  nearly  10 
years.  He  was  employed  and  paid  by  the 
Union  Pacific  Company,  and  not  by  the  de- 
fendant, but  during  all  this  time  he  had 
flagged  trains  for  the  defendant  as  well  as 
for  his  employer,  and,  so  far  as  the  public 
could  know,  the  flagman  was  serving  both 
companies,  and  protecting  their  proi)erty,  as 
well  as  guarding  travelers  along  the  high- 
way from  injury  at  their  hands.  The  jury, 
In  answer  to  special  questions,  found  that 
the  crossing  was  an  unusually  dangerous 
one,  with  which  the  plaintiff  was  familiar; 
that  the  train  was  runuingi  at  a  si)eed  of  from 
15  to  18  miles  per  hour;  but  the  jury  were 
unable  from  the  evidence  to  answer  as  to 
whether  or  not  the  bell  on  the  engine  was 
i-uug  in  the  vicinity  of  the  accident.  Box 
cars  and  a  locomotive  standing  on  the  second, 
third,  or  fourth  track  from  the  east  line  of 
Sixth  street  and  immediately  to  the  north  of 
the  north  line  of  Market  street  would  have 
obstructed  plaintiff's  view  had  he  been  look- 
ing in  the  direction  from  which  the  train 
came;  but  had  he  looked  he  could  have  seen 
the  approaching  train  100  feet  away,  after 
such  obstructions  were  passed.  The  plaintiff 
was  driving  two  horses,  drawing  an  ice 
wagon,  which  was  covered  with  a  hood,  with- 
in which  plaintiff  was  sitting.  As  he  was 
approaching  this  crossing,  going  west  on  Mar- 
ket street,  a  freight  train  from  the  south 
passed  along  one  of  the  tracks  and  over  this 


crossing,  and  stopped  just  north  of  the  nortb 
line  of  Market  street,  aiid  it  formed  a  part 
of  the  obstruction  referred  to  by  the  jury  in 
their  special  findings.  Plaintiff  stopped, 
about  10  or  15  feet  from  the  track  furthest 
east,  till  this  freight  train  passed,  and,  as  he 
says,  waited  tlU  the  flagman  signaled  him  to 
go  ahead.  There  Is  conflicting  evidence  as  to 
the  nature  of  the  signal  given,  as  there  is 
upon  most  of  the  material  questions  in  issue. 
Plaintiff  himself  testlfles  that,  after  ne 
stopped  and  waited  for  the  signal  to  cross, 
he  neither  looked  nor  listened  for  approach- 
ing trains,  but  relied  solely  upon  the  flagman 
for  a  safe  transit  It  is  difficult.  If  not  im- 
possible, to  determine  how  far  the  plaintiff 
could  have  seen  to  the  north  had  be  locked 
before  starting  to  cross  over,  and  It  is  uncer- 
tain what  distance  he  was  from  the  track  on 
which  the  train  was  running  just  aft^  he 
passed  the  obstruction,  when  he  could  have 
seen  a  train  100  feet  away,  had  he  looked 
in  that  direction.  A  numl>er  of  witnesses  in 
the  vicinity,  about  100  feet  distant  from  plain- 
tiff, testlfled  that  as  soon  as  the  plaintiff 
started  to  cross  the  tracks  they  saw  the  ap- 
proaching train,  and,  by  calling  to  the  plain- 
tiff, endeavored  to  stop  him  before  he  reached 
the  place  of  danger.  The  plaintiff  heard  the 
calls,  and  looked  first  to  the  left  then  to  the 
right,  but  before  he  could  check  his  team  the 
train  from  the  north  struck  the  horses  and 
wagon  and  threw  the  plaintiff  from  tbe 
wagon,  causing  the  injuries  sued  for. 

Wolcott  &  Vaile  and  H.  F.  May,  for  appel- 
lant   Wells,  McNeal  &  Taylor,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
There  being  a  substantial  conflict  In  the  evi- 
dence, the  verdict  of  the  jury  cannot  be  dis- 
turbed If  they  were  properly  Instructed  as 
to  tbe  law.  Assuming,  then,  tbat  the  de- 
fendant was  negligent  there  are  but  two 
questions  to  be  considered  which  are  serious- 
ly urged  by  the  appellant  for  a  reversal: 
First  tbat  tbe  defendant  is  not  liable,  under 
the  circumstances  of  this  case,  for  the  negli- 
gence of  the  flagman;  second,  if  it  is  liable,  the 
court  erred  In  Instructing  the  jury  that  the 
plaintiff  might  rely  solely  upon  the  flagman, 
and  was  not  obliged  to  look  or  listen  for  ap- 
proaching trains,  and  his  failure  to  do  so  did 
not  constitute  contributory  negligence  on  bia 
part. 

1.  Employment  and  payment  of  a  person 
are  not  Indispensable  elements  to  charge  one, 
as  a  master,  for  the  negligence  of  such  one 
who  renders  him  service.  When  one  know- 
ingly and  without  objection  receives  tbe  bene- 
fits of  labor,  or  holds  out  to  the  public  one 
as  engaged  In  his  service,  he  is  liable,  as  a 
master,  for  the  negligence  of  such  servant, 
when  the  act  or  failure  constituting  the  negli- 
gence comes  witbin  the  apparent  scope  of 
the  servant's  employment,  even  though  the 
person  for  whom  the  service  Is  rendered  has 
not  employed  or  paid  the  servant.    The  facts 
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of  this  case  sufficiently  show  that  the  defend- 
ant knowingly  availed  itself  of  the  services 
of  the  flagman  for  a  long  aeiies  of  years,  and 
held  him  out  to  the  public  as  its  servant 

2.  The  care  which  a  railroad  company 
whose  road  crosses  the  public  bigihway  must 
exercise  in  running  itfi  trains  at  such  a  place 
depends  generally  upon  the  facts  and  circum- 
stances of  the  particular  case.  The  care  in- 
creases as  the  danger  does.  A  corresponding 
duty  is  upon  a  traveler  who  attempts  to  cross 
at  such  a  place.  His  care  is  in  proportion  to 
the  danger.  Railway  Co.  v.  Orisman,  19  Colo. 
30,  34  Pac.  286.  In  the  case  at  bar,  the  plain- 
tilTs  team  was  standing,  but  before  he  start- 
ed to  cross  the  track  he  neither  looked  nor 
listened,  but  relied  solely  upon  the  flagman. 
We  cannot  say,  as  a  matter  of  law,  that  the 
.defendant  in  such  a  case  may  rely  solely 
upon  the  flagman.  Neither  can  we  say,  as  a 
question  of  law,  that  his  failure  to  look  or 
listen  was  not  contributory  negligence.  It  is 
a  question  of  fact,  to  be  determined  by  the 
jury,  whether  or  not  a  plaintiff  may  rely  sole- 
ly upon  the  flagman,"  or  whether  he  is  ex- 
cused from  the  exercise  of  any  additional 
precaution  on  his  part,  in  these  circumstances. 
Buchanan  v.  Railway  Co.-,  75  Iowa,  393,  39  N. 
W.  663,  was  a  case  where  the  cause  of  action 
was  based  upon  the  negligence  of  the  flagman 
at  a  crossing.  The  trial  court  directed  a  ver- 
dict for  the  defendant  on  the  ground  of  the 
<-ontrlbutory  negligence  of  the  plaintiff.  This 
was  held  error,  and  the  court.  In  discussing 
the  point  before  us,  says:  "She  [the  driver] 
did  stop,  and  was  bidden  to  go  on;  and,  while 
she  would  not  have  been  justified  in  rushing 
into  a  place  of  obvlbus  danger,  yet  It  was  for 
the  jury  to  determine  whether  she  was  jus- 
liflable  in  relying  on  the  signal  to  cross  over." 
Berry  v.  Raihx)ad  Co.,  48  N.  J.  Law,  141,  4 
Atl.  303,  was  an  action  for  injuries  received 
at  a  railroad  crossing,  caused  by  the  negli- 
gence of  the  railroad  company  in  running  its 
train  at  a  high  rate  of  si)eed.  There  was  no 
flagman  at  the  crossing,  but  the  court,  in  dis- 
cussing the  case,  uses  this  langiuage:  "It  is 
true  that  negligence  of  a  flagman  will  not 
excuse  the  traveler  who  attempts  to  cress 
the  track  of  a  railroad  from  looking  both 
waj-s  and  listening.  He  must  not  rely  entire- 
ly on  the  flagman."  The  remark  was  obiter, 
but  we  consider  the  reasoning  good,  and  ap- 
plicable to  the  case  at  bar. 

The  court  gave  to  the  jury  instructions 
numbered  3  and  4,  which  are  as  follows: 
"Third.  You  are  instructed  that  If  you  flnd 
from  the  evidence  that  the  flagman  signaled 
to  the  plaintiff  to  proceed  across  the  track  in 
a  way  that  led  him  to  understand,  and  so  that 
a  reasonable  person  would  have  understood, 
that  the  passage  was  safe  for  him,  the  plain- 
tiff liad  a  right  to  rely  on  the  safety  of  the 
track,  without  looking  or  listening  for  an  ap- 
proaching train.  Fourth.  You  are  Instructed 
that  if  you  flnd  from  the  evidence  that  the 
flagman  was  there,  and  was  seen  by  the  plain- 
tiff, then,  in  order  to  find  that  the  plaintiff 


was  guilty  of  contributory  negligence  In  this 
case,  you  must  find  that  either  the  plaintiff 
drove  upon  the  track  after  being  properly 
warned  not  to  do  so,  or  that  he  actually  saw 
the  train  approaching  In  time  to  have  avoided 
the  accident  by  the  exercise  of  reasonable 
care  after  seeing  the  train."  These  instruc- 
tions were  evidently  Intended  to  define  the 
duty  of  the  plaintiff,  and,  in  the  light  of  the 
foregoing  principles,  should  they  be  analyzed, 
the  third  instruction  Is  wrong,  in  that  it  de- 
clares that  the  plaintiff  may  omit  all  precau- 
tions tor  his  own  safety,  excepting  only  to 
follow  the  signal  of  the  flagman.  It  relieves 
the  plahitlff  from  the  duty  to  look  or  listen 
for  approaching  trains.  As  an  abstract  prop- 
osition of  law,  this  is  not  sound.  Neither  is 
it  harmless  error,  under  the  facts  of  this  case. 
The  jury  might  well  infer— as,  hi  fact,  they 
are  expressly  told— that  the  plaintiff  might 
blindly  obey  the  flagman,  without  doing  any- 
thing further,  even  though  his  position  within 
the  hood  of  the  wagon  might  have  Interfered 
with  his  range  of  vision,  and,  in  some  meas- 
ure, dulled  his  sense  of  hearing.  It  is  true 
that  following  the  orders  of  a  flagman  Is  an 
exercise  of  some  care,  but  It  is  for  the  jury 
to  determine  whether  it  is  the  whole  duty  of 
the  plaintiff,  as  the  exercise  of  that  reasonable 
care  which  is  demanded  under  the  circum- 
stances of  the  case.  The  fourth  instruction 
in  another  form  repeats  the  error  in  the  third, 
and  expressly  omits  the  element  of  listening. 
In  effect,  the  jury  are  told  that  only  two  acts 
of  the  plaintiff  will  constitute  contributory 
negligence  that  would  bar  a  recovery :  First, 
if  he  drove  upon  the  track  after  he  was  warn- 
ed not  to  do  so.  Second,  if  he  actually  saw 
the  train  approaching  in  time  to  have  avoided 
the  accident  by  the  exercise  of  reasonable 
care  after  seeing  the  train;  that  Is  to  say,  un- 
less he  actually  saw  the  train  In  time  there- 
after to  avoid  the  accident,  he  is  not  negli- 
gent, even  though  by  looking  he  might  have 
seen  it,  or  by  listening  he  might  have  heard 
its  approach,  In  time  to  have  avoided  the  ac- 
cident. No  duty  is  therein  imposed  upon  the 
plaintiff  to  look  or  listen  for  the  train,  and 
his  negligent  acts  or  omission  are  expressly 
confined  to  looking,  and  to  that  period  of 
time  after  he  actually  saw  the  train.  This 
may  not  have  been  the  full  duty  of  plaintiff. 
The  jury  should  have  been  Instructed,  in  ef- 
fect, that  if  he  did  not  see  the  train  because 
of  his  failure  to  look  for  it,  or  did  not  hear 
the  noise  made  by  it  because  he  did  not  listen, 
nevertheless  he  should  be  charged  with  negli- 
gence if,  by  looking  or  listening,  he  might 
have  seen  or  heard  it  In  time  to  have  avoided 
the  accident.  Neither  should  the  Jury  have 
beea  limited  to  the  time  after  plaintiff  actual- 
ly saw  the  train.  There  is  testimony  upon 
which  reasonable  men  might  honestly  enter- 
tain different  views  as  to  the  extent  of  the 
caution  which  plaintiff  should  have  exercised. 
It  would  have  been  error  for  the  court  to  non- 
suit the  plaintiff  on  the  ground  that  his  own 
evidence  showed  him  guilty  of  negligence  that 
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contributed  to  the  Injury.  So,  also,  was  It 
error  for  tbe  court  to  charge  the  Jury  as  a 
matter  of  law  that  the  plalntlfF  was  excused 
from  doing  anything  for  his  own  safety  ex- 
cept to  obey  the  signals  of  the  flagman. 

It  Is  urged  with  much  force  that  the  Judg- 
ment Is  eicesiive.  A  careful  examination  of 
the  evidence  as  to- the  injuries  received  indi- 
cates, to  our  minds,  that  the  verdict  Is  objec- 
tionable in  this  respect;  but,  as  the  case  must 
be  reversed  for  other  reasons,  It  is  unneces- 
sary to  review  the  evidence,  as  upon  a  new 
trial  otho:  and  different  evidence  may  -be  pro- 
duced, and  It  will  not  be  assumed  that  anoth- 
er jury  will  err  in  this  respect.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
Reversed. 


«  Oalo.  App.  462) 

GOTTLIEB  T.  FROST.i 
(Court  of  AK>eaIs  of  Colorado.  Jnne  10,  1885.) 
DisMissAi,  OP  Writ  op  Ekkok. 
A  writ  of  error  will  be  dismissed  where 
the  abstract  contains  no  part  of  the  record  re- 
ferred to  in  the  assignment  of  errors,  and  fails 
to  present  the  points  relied  on  for  reversal. 

Error  to  Arapahoe  county  court. 

Action  between  Joseph  Gottlieb  and  H.  H. 
Frost.  From  the  Judgment  rendered,  Gott- 
lieb brings  error.    Writ  dismissed. 

Ross  &  Deweese,  for  plaintiff  In  error.  Geo. 
B.  Campbell,  for  defendant  In  error. 

PER  CURIAM.  The  purported  abstract  of 
the  record  filed  in  this  case  by  the  plaintiff  In 
error  Is  In  no  sense  a  compliance  with  onr 
rules.  It  contains  no  presentation  of  any 
part  of  the  record  to  which  reference  Is  made 
In  the  assignment  of  errors,  and  utterly  fails 
to  advise  us  of  the  points  relied  on  for  the 
reversal  of  the  Judgment.  The  writ  of  er- 
ror will  be  dismissed.    Dismissed. 


(6  Colo.  App.  407) 

KILPATRICK  et  al.  v.  HAL,BT  et  al.i 

(Court  of  Appeals  of  Colorado.     June  10,  1885.) 

Weight  of  Opinios  Evidexcb— Dissolution  o» 
Injunction— Damaobs. 

1.  Where,  in  an  action  on  an  injunction 
bond,  plaintiff  testifies  tliat  he  paid  $200  attor- 
ney's fees  to  obtain  its  dissolution,  and  an  ex- 
pert testifies  that  $250  would  be  a  reasonable 
fee  for  such  services,  such  evidence  is  not  bind- 
ing, l)ut  the  amount  is  for  the  jury. 

2.  Where  a  temporary  Injunction  dissolved 
on  preliminary  hearing  may,  on  final  determina- 
tion of  the  action  in  which  it  is  sued  out,  be  re- 
instated and  perpetuated,  a  suit  en  the  injunc- 
tion bond  cannot  be  maintained  while  the  main 
action  is  still  pending. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Ora  Haley  and  others  against 
James  O.  Kllpatrlck  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

1  Rehearing  denied  September  9,  1893. 


Thomas  H.  Hood,  for  appellants.  W.  T. 
Hughes,  for  appellees. 

THOMSON,  J.  This  suit  was  brought  by 
the  appellees  upon  an  Injunction  bond  exe- 
cuted by  the  appellants  In  an  action  pre- 
viously commenced  by  James  G.  Kllpatrlck 
against  the  appellees.  At  tbe  trial,  for  the- 
purpose  of  showing  a  jportlou  of  the  damage 
sustained  by  reason  of  the  Injunction  to  ob- 
tain which  the  bond  was  given.  It  was  prov- 
ed that  the  plaintiffs  had  paid  $200  to  an  at- 
torney for  his  services  in  procuring  the  dis- 
solution of  the  injunction;  and  a  lawyer  was 
Introduced,  who  testifled  that.  In  his  opinion, 
$250  would  have  been  a  proper  charge  for 
the  services.  Upon  the  question  of  the  val- 
ue of  the  services  rendered,  the  defendants 
requested  the  court  to  Instruct  the  Jury  that 
they  were  not  bound  by  the  testimony  of  the 
expert  witness,  but  ttu^t  it  might-be  consid- 
ered by  them,  together  with  all  the  other 
evidence,  showing  the  nature  of  the  services, 
the  time  occupied  In  the  performance  of 
them,  and  tbe  benefit-  derived  by  the  plain- 
tiffs from  their  rendition.  The  court  refus- 
ed to  so  Instruct,  and  upon  Its  own  motion 
gave  the  following  instruction:  "Upon  tbe 
question  of  attorney's  fees,  there  is  nothing 
whatever  open  for  you  In  this  case,  except 
to  find  that,  as  to  that  matter,  that  the 
plaintiffs  are  entitled  to  recover  $200.  There 
Is  no  evidence  in  the  case  except  such  evi- 
dence as  supports  that  proposition."  If  tbi» 
Instruction  had  pertained  to  a  question  of 
fact  concerning  which  there  was  no  dis- 
pute, it  would  have  been  proper;  but  the 
Jury  cannot  be  concluded  by  testimony 
which  is  purely  a  statement  of  opinion.  E3x- 
pert  testimony  Is  entitled  to  consideration. 
In  connection  with  the  facts  upon  which  it  i» 
based,  and  is  intended  to  assist  the  Jury  ia 
reaching  a .  conclusion  upon  the  entire  evi- 
dence; but  they  should  give  It  only  the 
weight  to  which.  In  the  light  of  their  own 
knowledge  and  experience,  they  may  consid- 
er it  entitled.  Their  Judgment  upon  the 
facts  Is  not  to  be  supplanted  by  the  opinions 
of  witnesses.  The  defendants'  request 
should  have  been  granted;  and  the  Instruc- 
tion given.  Inasmuch  as  It  took  from  tbe 
Jury  a  question  the  decision  of  which  be- 
longed i)ecu]iarly  to  them,  was  erroneous. 
Leltensdorfer  v.  King,  7  CJolo.  436,  4  Pac 
37;   Head  v.  Hargrave,  105  U.  S.  45. 

But  we  think  the  action  was  prematurely 
brought.  The  complaint  alleges  the  allow- 
ance of  a  temporary  injunction  in  the  case 
of  Kllpatrlck  against  the  appellees,  and  its 
subsequent  dissolution  by  the  court  The 
answer  avers  that  the  injunction  was  dis- 
solved upon  a  preliminary  bearing,  but  that 
tbe  suit  In  which  It  was  allowed  was  still 
pending  and  undetermined;  and  It  was  ad- 
mitted at  the  trial  that  such  was  the  fax^ 
The  complaint  In  that  suit  was  introduced 
In  evidence.  It  alleged  the  execution  to  Kll- 
patrlck by  one  George  W.  Beckley  of  a  mort- 
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gage  npon  certain  personal  property,  to  se- 
cure an  indebtedness  from  him  to  Kllpat- 
rlck,  amounting  to  $878,  subject  to  a  prior 
mortgage  upon  the  same  property  from  Beck- 
ley  to  Reed  &  McGrew.  It  also  stated  tliat, 
upon  the  maturity  of  his  mortgage,  Kllpat- 
rick  took  possession  of  the  mortgaged  prop- 
erty, and  duly  sold  It,  subject  to  the  prior 
mortgage,  to  satisfy  his  claim;  that  at  the 
sale  he  became  the  purchaser;  that  be  ten- 
dered to  the  defendant  Farrar,  who  had  pur- 
chased and  become  the  owner  of  Reed  & 
McGrew'8  mortgage,  the  full  amount  due  up- 
on that  mortgage,  which  Farrar  not  only  re- 
fused to  receive,  but  was  attempting  to  de- 
prive Kilpatrick  of  his  possession;  and  that 
the  defendant  Haley  claimed  an  interest  in 
Farrar's  mortgage,  and  the  defendant  Bates 
claimed  to  be  in  possession  under  it  All 
the  defendants  in  that  case  were  plaintiffs 
In  this.  The  prayer  was  for  an  Injunction 
restraining  the  defendants  from  Interfering 
with  Kilpatrick's  possession,  for  a  decree 
that  the  i>arties  interested  In  the  mortgage 
be  compelled  to  receive  the  amount  due  upon 
it,  and  for  general  relief.  The  averments 
of  the  complaint  were  put  in  issue  by  the  an- 
swer. The  effect  of  a  decree  In  that  case, 
in  the  plaintifTs  f&vor.  would  have  been  to 
divest  the  defendants  of  all  right  and  in- 
terest in  the  property,  making  the  plaintiff's 
title,  under  the  sale  made  in  pursuance  of 
his  mortgage,  perfect;  and  It  would  have 
been  entirely  proper,  in  the  same  decree,  to 
reinstate  the  Injunction  and  make  it  perpet- 
ual. The  dissolution  of  the  injunction  was, 
therefore,  not  necessarily  a  final  disposition 
of  it;  and,  until  it  should  be  finally  dispos- 
ed of,  there  could  be  no  right  of  action  upon 
the  bond.  The  great  weight  of  authority  is 
that  until  there  has  been  a  final  determina- 
tion of  the  suit  In  which  the  bond  was  exe- 
cuted no  action  can  be  maintained  upon  It; 
and  the  uniform  reason  given  Is  that  at  the 
final  uearing,  upon  evidence  then  adduced, 
the  Injunction  may  be  reinstated  and  pCT- 
petuated.  Terry  v.  Trustees.  72  111.  476; 
Penny  v.  Holberg,  53  Miss.  567;  Bank  v. 
Glfford,  65  Iowa,  648,  22  N.  W.  013;  Cohn  v. 
Lehman,  93  Mo.  674,  6  S.  W.  267;  Bemis  v. 
(Sannett,  8  Neb.  236;  Murfree,  Off.  Bonds,  { 
391.  At  the  time,  this  suit  was  brought,  no 
right  of  action  had  accrued  upon  the  bond, 
for  the  reason  that  the  cause  in  which  It  was 
given  was  still  pending.  The  Judgment  must 
therefore  be  reversed.    Reversed. 


(S  Colo.  App.  374) 

SHAFBR  et  al.  t.  HBWITT.i 

(Court  of  Appeals  of  Colorado.    June  10, 1895.) 

Joint  Jodqmbnt— Motion  for  Hew  Trial— 
NoTiCB  or  Hearino. 

1.  Where  a  complaint  for  commissions  on 
sales  is  entitled  agaiust  two  persons  as  partners, 
bat  contains  no  allegation  of  partnership,  bat 

1  Rehearing  denied  September  9,  1895. 


charges  them  as  Jointly  liaUe  on  a  contract,  and 
the  answer  and  all  the  evidence  sustain  the  lat- 
ter theory,  a  judgment  against  the  defendants 
jointly  as  individoals  is  proper. 

2.  The  party  filing  a  motion  for  a  new  trial 
is  not  entitled  to  any  notice  of  the  time  of  hear- 
ing of  the  motion. 

Appeal  from  district  court,  Clear  Creek 
county. 

Horace  Phelps,  for  appellants.  John  A. 
Coulter,  for  appellee. 

THOMSON,  J.  Action  by  George  W.  Hew- 
itt against  George  O.  Shafer  and  Charles  H. 
Emmons  to  recover  commissions  upon  sales 
of  real  estate.  Judgment  for  plaintiff,  from 
which  defendants  appeal. 

One  of  the  errors  assigned  is  that  the  ver- 
dict and  Judgment  are.  against  the  evidence. 
The  testimony  of  plaintiff  and  the  contents 
of  certain  exhibits  Introduced  by  the  defend- 
ants are  In  some  respects  contradictory  of 
the  defendants'  testimony,  but  they  are  amply 
su£9clent  to  sustain  the  verdict 

Another  assignment  is  that  the  Judgment 
was  rendered  against  the  appellants  as  co- 
partners, there  being  no  allegation  or  proof 
of  partnership.  This  assignment  is  not  war- 
ranted by  anything  in  the  record.  The  Judg- 
ment was  that  "the  plaintiff  do  have  and  re- 
cover from  the  defendants,  Geo.  O.  Shafer 
and  Charles  H.  Emmons,  the  sum  of  $458.39" 
and  his  costs.  The  complaint  is  entitled 
"George  W.  Hewitt  vs.  Geo.  O.  Shafer  and 
Charles  E.  Emmons,  partners  as  Geo.  O. 
Shafer  Co.,"  but  it  contains  no  allegatioa 
of  partnership.  Service  of  summons  was  had 
only  upon  Shafer;  but,  first,  a  demurrer,  and 
then  an  answer,  was  filed  in  behalf  of  both 
defendants,  and  their  Joint  appearance  in  re- 
sistance to  the  plaintiff's  claim  is  prominent 
throughout  the  entire  record.  It  is  to  the 
allegations  of  the  complaint  that  we  must 
lo(^  to  determine  the  character  of  the  action; 
and  the  cause  of  action  alleged  is  not  against 
the  defendants  as  partners,  but  against  them 
as  persons  Jointly  liable  upon  contract  The 
answer  contains  no  suggestion  of  partnership, 
but  follows  the  theory  of  the  complaint.  In 
all  the  evidence  oq  both  sides,  there  Is  noth- 
ing to  indicate  that  the  defendants  were  part- 
ners, or  claimed  to  be  such;  and  the  judg- 
ment was  rendered  against  them  jointly, 
without  reference  to  partnership.  No  other 
Judgment  would  be  consistent  with  the  plead- 
ings and  proofs.  In  the  course  of  a  discus- 
sion of  the  requisites  of  a  judgment  in  a  case 
against  a  partnership,  counsel  cites  us  to 
Dessauer  v.  Koppin,  3  Colo.  App.  115,  32  Pac. 
182.  In  that  case  a  partnership  was  alleged, 
and  the  proofs  sustained  the  allegations.  One 
partner  only  was  brought  Into  court  There 
was  no  appearance  by  the  other,  and  the 
judgment  was  against  the  partner  alone  upon 
whom  summons  had  been  served.  The  court 
beld  that  the  judgment  should  have  been 
against  the  partnership.  The  reason  for  this, 
as  stated  in  the  text  of  the  opinion.  Is  correct- 
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ed  In  the  appendix  to  the  volume,  and  Is 
that  "the  plaintiff  is  entitled  to  enforce  his 
claim  against  the  partnership  property,  and 
the  partner  who  is  served  with  process  has 
clearly  the  right  to  turn  out  partnership  as- 
sets for  the  payment  of  the  claim."  It  is 
entirely  obvious  that  neither  the  case  cited 
nor  the  argument  based  upon  it  has  any  ap- 
plicability to  the  case  at  bar. 

The  defendants  also  complain  that  their 
motion  for  a  new  trial  was  set  for  hearing 
without  notice  to  them  or  their  counsel.  It 
was  the  defendants  who  filed  the  motion  for 
a  new  trial,  and  whatever  notice  of  its  filing 
was  necessary  must  have  been  given  by  them 
to  the  adverse  party.  The  Code  provides 
that  such  a  motion  shall  be  heard  at  the 
earliest  period  practicable  after  Its  filing.  It 
is  to  be  supposed  that  the  defendants  would 
have  looked  after  their  own  motion,  and 
known  when  it  was  set  for  hearing.  We 
have  been  referred  to  no  law,  and  we  know 
of  none,  which  entitles  them  to  the  notice, 
the  want  of  which  they  assign  "for  error.  We 
have  considered  everything  in  the  record 
which  requires  attention,  and  find  no  error. 
The  Judgment  will  be  affirmed.    Affirmed. 


(6  Colo.  App.  388) 

KOHN  et  al.  v.  KENNEDY,  Sheriff.i 

(Court  of  Appeals  of  Colorado.     June  10,  1895.) 

Sealed  Vbkdict— Recbptios. 

Civ.  Code,  J  194,  provides  that  the  conrt 
may  direct  the  jury  to  bring  in  a  sealed  verdict 
lit  the  opening  of  the  court  in  case  of  an  agree- 
ment during  a  recess;  and  section  195  provides 
that  when  the  jury  have  agreed  on  their  verdict 
they  shall  be  conducted  into  court  by  the  officer 
in  charge  of  them,  their  names  shall  be  called, 
and  they  shall  be  asked  by  the  clerk  whether 
they  have  agreed  on  a  verdict.  Bdd  that,  where 
the  jury  gave  their  sealed  verdict  to  the  bailiff, 
and  were  not  afterwards  called  together  and 
asked  if  it  was  their  verdict,  it  was  invalid, 
though  they  were  in  the  court  room  when  it  was 
delivered  by  the  bailiff  and  read  by  the  clerk, 
and  no  objection  was  made  hy  counsel. 

Appeal  from  district  court.  Lake  county. 

Action  by  Joseph  A.  Kohn  and  others 
against  P.  J.  Kennedy,  sheriff.  Judgment 
for  defendant.    Plaintiffs  appeal.    Reversed. 

Gunnell  &  Baldwin,  for  appellants.  Me- 
chem  &  Fletcher,  for  appellee. 

KEED,  P.  J.  In  July,  1893,  suits  by  at- 
tachment were  brought  by  several  parties 
against  one  I.  Myers.  The  goods  in  contro- 
versy were  taken  upon  such  writs  by  ap- 
pellee, as  sheriff.  The  present  suit  was 
brought  by  appellants,  claiming  to  be  the 
owners  of  the  goods,  against  the  sheriff,  ap- 
pellee, and  was  an  action  of  replevin,  the 
complaint  being  in  the  usual  form.  The  de- 
fendant answered.  Justifying  under  the  writs 
of  attachment;  a  trial  was  had  to  a  jury, 
which  closed  late  In  the  day  or  In  the  even- 
ing, and  the  Jury  were  Instructed  by  the 

1  Rehearing  denied  September  9,  1893. 


court  that  If  they  agreed  before  morning 
they  could  return  a  sealed  verdict.  The  Jury 
retired,  reached  a  conclusion,  finding  for  the 
defendant,  and  that  the  goods  were  of  the 
value  of  $1,675,  and  allowing  damages  of 
$58.02,  which  was  put  in  the  form  of  a  ver- 
dict, signed  by  the  foreman,  sealed,  and  by 
the  Jury  delivered  to  the  bailiff  in  charge  of 
the  jury,  and  the  Jury  dispersed.  On  the  in- 
coming of  court  the  following  morning, 
the  sealed  envelope  was  by  the  bailiff  band- 
ed to  the  court,  by  him  to  the  clerk,  by 
whom  It  was  read  and  entered  of  record  as 
the  verdict  of  the  Jury.  The  Jury  was  not 
called,  nor  were  they  in  their  seats.  Coun- 
sel excepted  to  the  verdict,  moved  to  set  it 
aside,  assigning  as  ground  for  such  moti<Hi, 
among  others,  the  following:  "First  Irreg- 
ularity in  the  proceedings  of  the  court,  in 
this,  to  wit,  that  the  court  recrfved  and 
caused  to  be  read  as  a  verdict  of  the  Jury, 
without  the  presence  of  the  Jury,  and  In  their 
absence,  and  without  asking  them  whether 
they  had  agreed  upon  the  verdict,  or  wheth- 
er the  paper  so  read  was  their  verdict;  and 
because  said  Jury  did  not  bring  into  court 
the  said  paper  purporting  to  be  a  verdict 
at  the  opening  of  the  court,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided."  Counsel  for  plaintiffs  filed  an 
affidavit  in  support  of  the  motion  made  by 
Baldwin,  attorney  for  plaintiff,  and  defend- 
ant's counsel  caused  to  be  filed  an  aflldavlt 
of  Brown,  his  attorney,  and  one  Louis  Jano- 
witz,  a  member  of  the  Jury,  opposing  the  mo- 
tion. The  tenor  and  contents  of  the  differ- 
ent affidavits  are  unimportant,  as  the  court 
made  and  reduced  to  writing  its  finding 
overruling  the  motion,  which  fully  embraces 
ail  the  facts  necessary  for  a  full  understand- 
ing. It  is  as  follows:  "Now,  on  this  day, 
the  motion  for  a  new  trial  heretofore  filed 
by  the  plaintiffs  herein  coming  on  to  be 
heard,  and  the  plaintiffs  appearing  herein 
by  Messrs.  Gunnell  &  Baldwin,  their  at- 
torneys, and  the  defendant  appearing  here- 
in by  J.  E.  Robinson,  his  attorney,  and 
the  court,  having  considered  the  affidavit 
of  Frank  L.  Baldwin  filed  herein  by  plain- 
tiffs in  support  of  their  motion  for  a  new 
trial,  and  the  affidavits  of  Louis  Janowitz 
and  Frank  Brown,  read  and  filed  herein 
by  defendant  in  opposition  thereto,  and  the 
arguments  of  the  respective  counsel,  and 
having  duly  considered  the  same,  and  being 
fully  advised  in  tlie  premises,  doth  hereby 
find  that,  upon  the  reception  of  the  sealed 
verdict  herein,  the  names  of  the  Jury  were 
not  called,  and  they  were  not  asked  whether 
ihey  had  agreed  upon  a  verdict,  but  dotta 
further  find  that  the  said  Jury  were  directed 
by  this  court,  upon  retiring  to  deliberate  up- 
on their  verdict,  that  they  should  return  in 
the  court  a  sealed  verdict;  that  such  verdict 
was  agreed  to  by  the  Jury  during  a  recess 
of  the  court,  and  was  by  them  reduced  to 
writing,  signed  by  their  foreman,  under  their 
direction,  sealed,  and  returned  in  court  the 
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next  morning;  that  said  Jury  were  all  pres- 
ent In  open  court  when  said  verdict  was 
returned  Into  court,  opened,  and  read,  but 
were  not  called  Into  the  jury  box,  and  that 
said  verdict  was  read  In  open  court  and  In 
the  presence  of  said  Jury,  and  that  none  of 
them  expressed  any  dissent  therefrom;  that 
the  plaintiffs  were  present,  by  their  counsel. 
In  court  when  said  verdict  was  returned  into 
court,  opened,  read,  and  entered  as  aforesaid, 
and  made  no  objection  _ whatever  to  the  re- 
ception of  the  verdict  in  the  manner  afore- 
said, and  did  not  ask  that  the  name^  of  said 
Jury  be  called,  or  that  they  be  asked  wheth- 
er they  had  agreed  upon  a  verdict,  and*  did 
not  ask  to  have  said  Jury  polled.  Now, 
therefore,  on  motion  of  J.  B.  Robinson,  at- 
torney for  said  defendant,  it  is  hereby  or- 
dered that  said  motion  for  a  new  trial  be, 
and  the  same  Is  hereby,  denied;  and  It  Is 
further  ordered  that  Judgment  be  entered 
herein  In  accordance  with  the  verdict  of  the 
Jury,  and  let  the  same  be  recorded  In  the 
Judgment  book.  To  which  ruling  the  plain- 
tiffs by  counsel  duly  except." 

The  only  ground  urged  and  relied  upon  for 
reversal  by  counsel  for  appellants  is  the 
error  or  irregularity  in  regard  to  the  verdict. 
The  following  are  the  provisions  of  the 
Civil  Code  in  regard  to  the  rendition  of  ver- 
dicts: 

Section  194.  "The  court  may  direct  the  Jury 
to  bring  In  a  sealed  verdict  at  the  opening  of 
the  court,  in  case  of  an  agreement  during 
a  recess  or  adjournment  for  the  day.  A  final 
adjournment  of  the  court  for  the  term  shall 
discharge  the  Jury." 

Section  195.  "When  the  jury  have  agreed 
upon  their  verdict,  they  shall  be  conducted 
into  court  by  the  ofScer  having  them  In 
charge.  Their  names  shall  then  be  called, 
and  they  sh,tll  be  asked  by  the  court  or  the 
clerk  whether  they  have  agreed  upon  their 
verdict,  and  If  the  answer  be  in  the  affirma- 
tive, they  shall,  on  being  required,  declare 
the  same." 

The  law  Is  specific  and  peremptory,  and 
cannot  be  disregarded  by  court  or  counsel. 
It  is  wisely  and  humanely  provided,  for  the 
comfort  and  convenience  of  Jurors,  that  they 
may,  by  order  of  court.  If  they  arrive  at  a  ver- 
dict during  the  recess  of  the  court,  reduce  it 
to  writing,  seal  It,  and  separate;  but  there  Is 
no  provision  for  its  delivery  to  the  bailiff  or 
other  person  as  custodian.  It  must  be  re- 
tained by  the  Jury,  or  some  member  of  It,  and 
be  by  the  Jury  delivered  to  the  court;  and, 
although  allowed  to  separate,  its  organiza- 
tion as  a  Jury  must  remain  Intact,  and  on  the 
assembling  of  court  must  be  called,  and  as 
an  aggregate,  a  unit,  be.  asked  by  the  comrt 
or  the  clerk  "whether  they  have  agreed  upon 
their  verdict."  If  the  answer  is  in  the  af- 
firmative, the  sealed  verdict  may  be  delivered 
to  the  court,  and  if  in  form  the  Jury  may 
be  discharged  from  the  case  (Civ.  Code,  § 
197);  and  until  they  are  so  discharged  they 
are  not  relieved  of  the  duties  of  a  jury  per- 


taining to  the  case.  The  fact  that  the  per- 
sons composing  the  Jury  were  In  the  assem- 
bly was  of  no  importance.  They  were  there 
as  individuals,  not  as  a  Jury,  and  for  all 
legal  purposes  in  connection  with  the  sui>- 
posed  verdict  might  as  well  have  been  scatter- 
ed over  ithe  county,  at  their  respective  homes. 
Nor  could  the  identity  of  the  paper  produced 
be  established  by  the  affidavit  of  a  member. 
Admitting  its  identity,  and  that  It  was  reg- 
ularly found  and  sealed  (and  the  reverse  is 
not  claimed),  it  was  not  a  verdict  untU  the 
law  was  complied  with  and  the  verdict  re- 
ceived In  court  from  the  Jury.  The  provi- 
sions of  the  Code  are  wise  and  necessary  to 
the  honest  administration  of  justice.  Al- 
though In  tills  case  there  is  no  question  as  to 
the  hmesty  of  the  transaction,  to  legalize 
such  practice  would  open  a  door  to  fraud 
and  abuse,  enabling  one  member  of  a  Ju- 
ry, with  the  aid  of  a  bailiff,  to  Impose  upon 
the  court  and  litigants.  The  fact  that  coun- 
sel for  plaintiffs  were  in  court  and  made  no 
objection,  as  found  by  the  court  and  relied 
upon  by 'counsel  for  defendants,  cannot,  In 
any  aspect  of  the  case,  be  regarded  as  Im- 
portant or  controlling.  The  proceeding  and 
adjudication  aa  to  whether  it  was  or  was  not 
a  verdict  was  extrajudicial.  There  is  no  stat- 
utory authority  for  determining  the  authen- 
ticity of  a  verdict,  as  a  question  of  fact,  upon 
affidavits.  Hence,  the  finding  of  the  facts  by 
the  court  was  of  no  value  to  give  the  paper 
returned  validity. 

It  is  contended  by  counsel  for  defendant.  In 
argument,  that  the  entry  by  the  clerk  that 
"the  sheriff  delivered  vo  the  coiu:t  the  sealed 
verdict  returned  to  him  by  the  Jury"  was 
wholly  unauthorized,  :..nd  should  be  disre- 
garded. It  is  conceded  that  the  statement 
was  true.  It  was  necessary  to  show  that  the 
paper  in  some  way  got  to  the  court,  and, 
as  it  was  not  presented  by  the  Jury,  the 
clerk  could  not  falsify  his  records  to  make 
them  show  the  receipt  of  it  In  the  ordinary 
way.  The  records  of  the  court  are  under  the 
control  of  the  judge.  If  an  Improper  entry 
has  been  made,  or  there  is  an  omission,  coun- 
sel can  only  suggest  the  fact  to  tie  court  for 
correction. 

Counsel  for  appellee  contend  that  by  reason 
of  the  presence  of  appellants'  counsel,  and 
their  silence,  "appellants  are  estopped  from 
contesting  the  regularity  and  validity  of  the 
rendition  and  reception  of  the  verdict,"  and 
many  authorities  are  cited,  supposed  to  sus- 
tain the  contention;  but  in  this  case  the  doc- 
trine of  estoppel  can  have  no  application. 
A  party  cannot  be  estopped  by  his  silence, 
except  where  be  is  under  some  obligation, 
either  legal  or  moral,  to  speak.  There  was 
neither  in  this  case.  The  reception  of  the 
verdict  was  one  of  ordinary  routine  duties  of 
the  court,  plainly  and  clearly  defined  by  the 
law,^a  matter  in  which  cotmsel  was  not  re- 
quired or  expected  to  participate.  If  wrong, 
the  aggrieved  party  could  except,  as  in  this 
case,  urge  it  upon  a  motion  to  set  aside  the 
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verdict,  and,  If  nnsncceasful,  go  to  a  conrt  of 
review. 

We  conclude  that  there  was  a  mistrial,  and 
no  verdict  upon  which  a  Judgment  could  be 
based.  The  Judgment  will  be  reversed  and 
cause  remanded  for  a  new  trial.    Reversed. 


<G  Oolo.  App.  «») 

BROCK  et  al.  v.  S0HRAD8KT.» 

(Court  of  Appeals  of  Colorado.     June  10,  1895.) 

Abstract  of  Record— Evidbnoe— Admissions  or 
AssiONOR — Fraudulent  Purobabe. 

1.  Errors  assigned,  bat  having  no  reference 
to  anything  in  the  abstract  of  record,  which  the 
supreme  court  rules  require  to  present  the  parts 
of  the  record  to  whirfi  reference  is  made  in  the 
assignments  of'  error,  will  be  considered  as 
abandoned. 

2.  Admissloos  by  one  after  making  an  as- 
signment for  creditors  are  not  admissible  agninst 
the  assignee,  as  made  by  one  identified  in  inter- 
est witli  him. 

3.  In  ordtr  to  recover  goods  sold  to  a  mer- 
chant on  the  ground  of  fraud,  it  must  not  only 
appear  that  he  was  Insolvent,  but  that  be  did 
not  intend  to  pay  for  the  goods. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Replevin  by  H.  Brock  and  others,  partners 
as  Brock,  Wiener  &  Gelsmer,  against  H. 
Schradsky,  assignee  of  Samuel  A.  Hirsch- 
fleld.  Judgment  for  defendant  Plaintiffs 
appeaL     Affirmed. 

Lipscomb  &  Hodges  and  David  Plessner, 
for  appellants.  Alfred  Muller  and  John  R. 
Smith,  for  appellee 

TUOMSON,  J.  The  rules  of  this  court  re- 
quire appellants  and  plaintiffs  in  error  to  file 
with  the  clerk  a  printed  abstract  or  abridg- 
ment of  the  record  of  tlie  case  brought  here 
for  review,  which  shall  fully  set  forth  the 
points  relied  upon  for  a  reversal  of  the  judg- 
ment, and  shall  present  the  parts  of  the  rec- 
ord to  which  reference  Is  made  in  the  assign- 
ment of  errors.  We  assume  that  the  ab- 
stract presents  all  that  parties  or  counsel  re- 
gard as  material,  and  that  what  is  omitted 
is  not  relied  upon;  and,  except  for  the  pur- 
pose of  verifying  statements  which  It  may 
contain,  we  do  not,  in  behalf  of  the  party  by 
whom  it  is  tiled,  resort  to  the  transcript  of 
the  record.  A  large  portion  of  the  speciflca- 
tions  in  the  assignment  of  errors  in  this  case 
have  no  reference  to  anything  which  is  to  be 
found  in  the  abstract.  We  therefore  assume 
them  to  be  abandoned,  and  shall  address 
ourselves  to  those  only  which  are  predicated 
upon  the  record  as  the  abstract  presents  it 

This  is  replevin  brought  by  the  appellants, 
as  plaintiffs,  against  the  appellee,  to  recov- 
er a  portion  of  a  stock  of  goods.  The  ground 
upon  which  they  base  their  right  to  recover 
is  that  the  goods  were  fraudulently  obtained 
from  them  by  the  defendant's  assignor.  For 
some  years  prior  to  the  31st  day  of  March, 
1892,  Samuel  A.  Hirschfleld  had  been  enga- 

1  Rehearing  denied  September  9,  1893. 


ged  In  the  retail  clothing  business  In  the  city 
of  Denver.  The  plaintiffs  were,  wholesale 
clothing  merchants  In  Buffalo,  N.  T.,  from 
whom  Hirschfleld,  during  his  business  career, 
had  from  time  to  time  purchased  goods.  In 
November,  1891,  Leon  Brock,  a  traveling 
salesman  of  the  plaintiffs,  being  In  Denver, 
took  an  order  from  Hirschfleld  for  a  blU  of 
goods  amounting  to  $2,26L  A  portion  of  this 
bill,  amounting  to  S141,  was  shipped  on  No- 
vember 27,  1891,  and  the  residue  on  the  22d 
of  the  following  February.  At  the  time  of 
giving  the  order,  Hirschfleld  owed  the  plain- 
tiffs $1,673.50  upon  former  purchases.  Of 
this  amount  he  paid  on  November  27.  1891, 
$500,  on  January  30,  1892,  $500,  and  be- 
tween February  1st  and  March  30,  1892, 
$288.11.  On  March  31,  1892,  he  made  a  gen- 
eral assignment  to  the  defendant,  Schradsky, 
for  the  benefit  of  his  creditors.  The  assets 
shown  by  the  deed  were  $4,020,  and  the  lia- 
bilities $6,117.25.  Judgment  was  given  for 
the  defendant,  from  which  the  plaintiffs  ap- 
peal. 

At  the  trial  the  plaintiffs  offered  in  evl- 
dence  the  stenographer's  notes  of  testimony 
given  by  Hirschfleld  at  a  former  trial  of 
this  cause  on  December  15.  1892.  and  also  a 
letter  written  by  him  on  April  5,  1892.  The 
evidence  was  objected  to  by  the  defendant, 
and  the  objection  sustained.  Plaintiffs  con- 
tend that  the  evidence  was  competent,  and 
should  have  been  received  as  the  admissions 
of  a  party  In  privity  with  the  defendant  and 
Identified  In  Interest  with  him.  But  this  po- 
sition of  the  plaintiffs  Is  not  tenable,  because 
there  Is  no  such  Identity  of  Interest  between 
an  assignor  for  the  benefit  of  creditors  and 
his  assignee  as  to  render  such  evidence  ad- 
missible on  that  ground.  By  the  assignment 
to  the  defendant,  the  property  vested  In  him 
for  the  benefit  of  the  creditors  of  Hirschfleld. 
His  duty  was  to  administer  the  insolvent 
estate  to  the  best  advantage  for  them.  He 
was  their  representative,  and  in  all  suits  af- 
fecting the  subject-matter  of  the  trust  they 
were  the  real  i>artles  in  interest  When  the 
transfer  was  consummated  Hlrschflcld's  In- 
terest was  at  an  end.  It  will  be  observed 
that  the  testimony  In  question  was  given 
and  the  letter  written  after  the  completion 
of  the  assignment;  and  while  admissions 
made  by  Hirschfleld  before  he  had  parted 
with  his  title  might  be  competent  evidence 
In  a  proceeding  to  charge  the  estate  with  a 
debt,  for  a  reason  entirely  different  froa 
that  of  Interest  In  the  suit  his  declarations 
afterwards  made  were  without  value,  and 
could  in  no  way  affect  the  assignee  or  the 
beneficiaries.  The  assignee  held  the  prop- 
erty In  trust  for  the  -creditors,  and  It  was  not 
In  the  power  of  the  assignor  to  prejudice 
their  rights  by  statements  made  after  those 
rights  had  attached.  By  the  act  of  transfer 
he  became  a  stranger  to  the  title,  and  his 
declarations  were  upon  the  same  footing 
with  those  of  any  other  stranger.  Burrlllb 
Assignm.  f  3G2;  1  GreenL  Ev.  180;  Wynne 
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T.  GUdewell,  17  Ind.  446;  BulUs  v.  Mont- 
gomery, 50  N.  Y.  352;  Bump,  Fraud.  Conv. 
<3d  Ed.)  587.  From  an  examination  of  this 
evidence  we  are  unable  to  see  wherein  the 
plaintiffs  would  have  been  benefited,  or  the 
defendant  injured,  by  Ipi  admission;  but,  as 
the  defendant  saw  fit  to  object  to  its  intro- 
duction. It  WHS  properly  excluded. 

Upon  the  evidence  Introduced,  the  court 
Instructed  the  Jury  to  find  for  the  defendant; 
and  the  plaintiffs  Insist  that  the  instruction 
was  erroneous.  A  question  of  fraud,  like 
any  other  question  of  &ct,  is  for  the  deter- 
mination of  the  Jury;  but  there  must  be 
some  evidence  tending  to  prove  the  fraud 
before  there  is  anything  to  submit  To  en- 
able one  who  has  parted  with  the  posses- 
sion of  goods  to  recover  them  back,  the 
transaction  must  have  been  of  such  a  charac- 
ter that  the  title  did  not  pass.  If  goods 
are  purchased  with  the  preconceived  design 
on  the  part  of  the  vendee  not  to  pay  for 
them,  the  title  still  remains  in  the  vendor; 
the  fraudulent  vendee  acquires  none;  and 
to  sustain  an  action  like  this  there  must  be 
some  evidence  that  the  purchase  was  made 
with  that  intention.  Direct  proof  of  inten- 
tion, except  by  the  party  entertaining  it. 
Is,  of  course,  impassible;  but  facts  must  be 
shown  from  which  it  may  be  Inferred.  The 
testimony  of  Leon  Brock  was  that,  at  the 
time  he  took  the  order,  he  asked  Hirschfleld 
how  he  was  progressing.  He  replied  that 
he  was  not  getting  rich;  that  he  was  making 
a  little  money,  and  when  he  invoiced  at  the 
end  of  the  year  he  would  And  himself  from 
$1,500  to  $1,800  better  ott  than  he  had  been 
the  preceding  year;  that  his  brother  was 
hampering  him,  and  he  had  to  assist  him; 
and  that  the  plaintiffs  were  the  only  peo- 
ple to  whom  he  owed  any  money  at  that  tlma 

The  following  letters,  written  by  Hirsch- 
Held  to  the  plaintiffs,  were  in  evidence: 

"Denver,  Colo.,  Dec.  28,  1S91.  Messrs. 
Brock,  Wiener  &  Gelsmer,  Buffalo— Grents: 
Thinking  you  may  have  some  uneasiness  in 
regard  to  H.  Hirschfleld,  reported  sold  out 
In  this  city,  has  no  connection  whatever  with 
me.  Shall  send  check  soon.  Remaining, 
yours  truly.    S.  A  Hirschfleld." 

"Denver,  Colo..  Feb.  8,  1892.  Messrs. 
Brock,  Wiener  &  Gelsmer,  Buffalo— Gents: 
Regarding  H.  Hlrschfleld's  account,  the  par- 
ty is  not  here  now.  I  expect  he  will  pay 
his  bills.  Can't  see  how  you  can  charge  S. 
A.  with  account  of  H.  Hirschfleld.  You  may 
send  my  goods  now.  I  remain,  yours,  truly, 
8.  A  Hirschfleld." 

t«on  M,  Brock,  one  of  the  plaintiffs,  testi- 
fied to  receiving  the  foregoing  letters  from 
Hirschfleld.  He  said  he  was  manager  of 
plaintiffs'  business,  and  had  charge  of  their 
credits;  that  if  Hirschfleld  bad  not  written 
the  letter  of  December  28th,  which  induced 
the  witness  to  believe  that  he  was  solvent, 
and  solicitous  of  his  credit,  ^nd  if  he  bad 
not  written  a  letter  on  January  26,  1892,  in- 
closing check  for  $500,  and  two  notes,  in 
v.4lP.no.5 — 33 


settlement  of  his  prior  account  with  the 
plaintiffs,  and  If  he  had  not  written  the  let- 
ter of  February  8th  in  regard  to  H.  Hlrsch- 
fleld's account,  and  directing  his  goods  to 
be  sent  at  once,  he',  the  witness,  would  have 
been  suspicious  of  his  flnancial  standing,  and 
would  not  have  shipped  the  goods. 

The  foregoing  is  the  evidence  relied  upon 
by  the  plaintiffs,  and  is  the  only  evidence 
in  the  abstract  relating  to  the  circumstances 
connected  with  the  purchase  and  shipment 
of  the  goods;  and  it  is  sufficient  to  say,  con- 
cerning it,  that  it  discloses  nothing  which 
would  authorize  a  suspicion  of  fraudulent 
Intent  on  the  part  of  Hlrschfldd. 

The  argument  of  counsel  is  that  the  insol- 
vency of  a  purchaser  at  the  time  of  the  pur- 
chase is  a  fact  to  go  to  the  Jury  upon  the 
question  of  intent  If  the  insolvency  is 
shown  In  connection  with  other  facts,  this 
may  be  true;  but  alone  it  proves  nothing. 
If  he  was  not  only  Insolvent,  but  knew  that 
he  was  Insolvent,  the  evidence  would  stUl  be 
Insuthclent  Something  else  must  appear 
from  which  a  fraudulent  purpose  In  obtain- 
ing the  goods  is  Inferable.  A  party  may  be 
Insolvent,  and  know  that  he  is  insolvent 
and  yet  think  that  with  prospective  better 
times,  and  the  forbearance  of  creditors,  he 
will  be  able  to  retrieve  himself  and  pay  in 
full.  It  is  not  the  circumstances  of  the  ven- 
dee, or  his  knowledge  of  them  at  the  time, 
but  the  motives  with  which  he  made  the 
purchase,  that  are  determinative  of  the 
character  of  the  transaction.  Burchlnell  v. 
Hlrsch  (Colo.  App.)  39  Pac.  352;  Morrill  v. 
Blackman,  42  Conq.  324;  Redlngton  v.  Rob- 
erts, 25  Vt  686.  But,  if  we  should  concede 
what  counsel  claim,  the  evidence  fails. 
There  Is  no  proof  that  at  the  time  of  giving 
the  order  Hirschfleld  was  insolvent  at  all; 
and  there  Is  none  that  at  the  time  of  direct- 
ing the  shipment  of  the  residue  of  the  goods, 
If  from  subsequent  developments  It  may  be 
assumed  that  he  was  then  insolvent  he  be- 
lieved himself  to  be  so.  Upon  no  view  of 
the  evidence  was  there  anything  to  submit 
to  the  Jury.  The  judgment  will  be  afQrmed. 
Affirmed. 


(6  Colo.  App.  E36) 
FIREMAN'S  FUND  INS.  CO.  v.  BARKER.i 
(Court  of  Appeals  of  Colorado.  June  10, 1895.) 
Bbvbbablb  Contract  —  Firb  Polict  —  Iscdk. 

BRANCB8— EpPECT  OP  ADJDBTMBHT — 

Sufficiency  of  Evidencb. 

1.  A  fire  policy  conditioned  to  be  void  If 
the  insured  hHs  concealed  any  material  fact, 
or  if  his  interest  be  other  than  unconditional 
and  sole  owneiship,  is  void  where  the  fact  that 
there  was  a  recorded  mortgage  on  the  property 
was  not  mentioned,  though  the  concealment  was 
not  fraudulent. 

2.  A  fact  alleged  in  a  pleading,  but  not  sup- 
ported by  evidence,  and  contradicted  by  evidence 
of  the  other  party,  cannot  be  submitted  to  the 
jury. 

3.  A  fire  policy  conditioned  to  be  void  in 
case  of  change  in  interest  in  the  proper^  is  void- 

1  Rehearing  denied  September  9,  1895. 
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ed  by  the  property  being  Included  in  a  mortgage 
through  the  negligence  or  inattention  of  the  own- 
er, though  without  his  knowledge,  no  fraud  or 
deception  having  been  practiced  in  obtaining  it. 

4.  An  adjustment  of  a  loss  by  an  insurance 
company  having  no  knowledge  of  the  Tiolation 
of  a  policy  does  not  amount  to  a  promise  to  pay 
or  a  recognition  of  the  validity  of  the  claim. 

5.  A  fire  policy  insuring  furniture,  hay,  and 
grain,  each  for  a  separate  amount,  is  Bever&ble, 
and  void  only  as  to  the  hay,  by  reason  Of  a 
mortgage  thereon,  under  the  condition  that  "this 
entire  policy  shall  be  void"  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership. 

Appeal  from  district  court,  Montrose  coun- 
ty. 

Action  by  Franklin  C.  Barker  against  the 
B'lreman's  Fund  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

On  August  20,  1892,  appellant  insured  ap- 
pellee for  one  year  for  the  amount  of  |500 
on  household  furniture,  $875  on  alfalfa  in 
stack,  and  $125  on  wheat  and  oats  in  stack; 
alfalfa  estimated  at  700  tons  and  oats  600 
bushels.  Appellee  paid  for  such  insurance 
$55.  On  the  4th  day  of  December,  1892, 
the  entire  alfalfa  hay  crop  and  400  bushels 
of  grain  were  destroyed  by  fire.  Notice  and 
proof  of  loss  was  made.  Other  insurance 
companies  had  additional  risks  on  the  same 
property.  One  E.  E.  Beard,  who  designated 
himself  as  "independent  adjuster,"  was  sent 
to  adjust  the  loss  by  the  appellant,  and  its 
liability  was  fixed  at  $935.  Beard  at  about 
the  same  time  made  the  discovery  that  ap- 
pellee bad  made  two  chattel  mortgages  ai>- 
on  the  burned  property,— one  to  Thomas  A. 
Mostyn,  who  owned  the -ranch  occupied  by 
appellee,  for  the  sum  of  $844.70,  dated 
January  1,  1892  (prior  to  the  insurance); 
the  other  to  Goldsmith  &  Co.  for  $375,  No- 
vember 10,  1802  (subsequent  to  the  insur- 
ance),—and  notified  appellant  of  the  fact, 
whereupon  appellant  refused  to  pay  the 
losses.  Appellee  brought  suit.  A  trial  to 
a  Jury  was  had,  resulting  In  a  verdict  for 
the  plaintiff  for  $058.20  and  $54.65  interest, 
making  $1,012.85.  A  motion  for  a  new  trial 
was  overruled,  Judgment  entered  upon  the 
verdict,  and  an  appeal  prosecuted  to  this 
court 

Thoe.  J.  Black,  for  appellant.  Sherman  Sc 
Twltchell,  for  appellee. 

REED,  P.  J.  (after  stating  the  facts). 
The  following  provisions  occur  in  the  policy 
of  insurance  delivered  to  appellee:  "This 
entire  policy  shall  be  void  If  the  insured  has 
concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  sub- 
ject thereof;  or  if  the  interest  of  the  as- 
sured Id  the  property  be  not  truly  stated 
herein;  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured,  touching  any  mat- 
ter relating  to  this  insurance  or  the  subject 
thereof,  whether  before  or  after  a  loss." 
"Or  if  the  interest  of  the  insured  be  other 


than  unconditional  and  sole  ownership;  or 
if  the  subject  of  Insurance  be  a  building  on 
ground  not  owned  by  the  Insured  in  fee 
simple;  or  if,  with  the  knowledge  of  the  In- 
sured, foreclosure  proceedings  be  commen- 
ced or  notice  given  ,of  sale  of  any  property 
covered  by  this  policy  by  virtue  of  any  mort- 
gage or  trust  deed;  or  If  any  change,  other 
than  the  death  of  the  insured,  takes  place  in 
the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance  (except  change  ot  occu- 
pants without  Increase  of  hazard),  whether 
by  legal  process  or  Judgment,  or  by  volun- 
tary act  of  the  insured,  or  otherwise."  The 
complaint  was  in  the  ordinary  form.  The 
alIegp.tions  were  denied,  and  defendant  spe- 
cially pleaded  the  above  provisions  of  the 
policy,  and  alleged  that  appellee  had  con- 
cealed the  fact  of  the  existing  chattel  mort- 
gage to  Mostyn,  misrepresented  facts  in  re- 
gard to  the  ownership  by  him  of  the  i^operty, 
and  subsequently,  without  the  consent  of  ap- 
,  pellant,  executed  the  chattel  mortgage  to  Gold- 
,  smith  &  Co.,  of  which  appellant  had  no  notice 
'  until  after  the  brining  of  the  suit,  and  that 
{  for  those  reasons  the  policy  was  void.  Plain- 
tiff replied,  alleging  knowledge  of  the  de- 
fendant of  the  Mostyn  chattel  mortgage, 
and  that  the  mbrtgage  t*  Ooldsmlth  &  Co. 
was  a  renewal;  was  upon  other  property; 
that  the  hay  was  embraced  In  it  without  his 
I  knowledge;  that  he  executed  It,  and  had  no 
knowledge  until  long  after;  that  the  hay 
was  embraced  in  It.  The  plaintiff  was  not 
present  at  the  trial,-  c6nsequently  did  not 
give  evidence,  nor  was  any  given  in  his  be- 
half in  support  of  the  allegations  In  his  rep- 
lication. L.  F.  Twltchell,  attorney  for  plain- 
tiff, testified  that  plaintiff  bad  ag^reed  to  be  at 
the  trial,  "but  they  had  lost  track  of  him"; 
did  not  know  where  he  was.  Witnesses  for 
the  defendant  testified  to  want  of  knowledgp 
of  tite  existence  of  the  mortgagee.  The  agent, 
Upton,  who  made  the  Insurance,  testified  tliat 
plaintiff  stated  at  the  time  the  hisurance  was 
effected  that  the  property  was  not  Incumbered. 
The  members  of  the  firm  of  Goldsmith  & 
Co.  testified  to  plaintiff's  Imowledge  tliftt  the 
hay  was  embraced  in  their  chattel  mort- 
gage. 

The  language  of  the  contract  of  insurance 
Is  plain  and  unmistakable.  The  failure  to 
notify  the  company  of  the  existence  of  the 
Mostyn  mortgage  at  the  time  the  insurance 
was  effected,  and  the  subsequent  mortgag<^ 
to  Goldsmith  &  Co.,  rendered  the  polic-y 
void.  Courts  cannot  reform  contracts,  nor 
relieve  contractors  from  the  effects  of  fool- 
ish or  Improvident  contracts,  except  when 
obtained  by  fraud.-  Where  there  is  no 
ground  for  construction,  contracts  must  be 
enforced  as  made.  The  Mostyn  mortgage 
was  of  record,  as  required  by  statute.  The 
object  of  the  statute  is  to  afford  notice,  and 
such  record  is  held  in  law  to  be  constructive 
notice  to  all.  No  good  reason  can  be  given 
why  insurance  companies  should  not  be  em- 
braced In  the  general  law,  and  be  consid- 
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ered  as  having  the  notice,  nor  why,  with  the 
public  record  existing,  the  validity  ot  the  con- 
tract should  depend  upon  the  failure  of  the 
insured  to  state  the  existence  of  the  mort- 
gage; but  such  was  the  contract  It  would, 
in  Justice  and  reason,  seem,  where  insured 
personal  property  was  In  the  possession  of 
the  insured,  and  the  title  of  the  mortgagee 
was  defeasible,  that  until  condition  broken 
the  right  to  secure  insurance  was  one  per- 
taining to  the  owner.  How  the  hazard  could 
be  Increased,  so  as  to  avoid  the  contract,  by 
the  fact  .of  the  chattel  mortgage,  is  a  question 
only  those  engaged  in  Insurance  can  satisfac- 
torily answer.  By  the  terms  of  the  contract, 
the  making  of  the  mortgage  to  Ooldsmith 
&  Co.  without  the  consent  of  the  insurer 
rendered  it  void. 

The  third  instruction  given  by  the  court  was 
erroneous,   where  it  was  said:    "But  if  it 
should  appear  from  the  evidence  that  said 
plaintiff  executed  said  mortgage  through  mis- 
take, and  that  the  execution  and  delivery  of 
said   mortgage  was  unintentional  upon  his 
part,  then,  notwithstanding  the  provisions  of 
said   policy   regarding    the   incumbrance   of 
property  inaired  without  the  knowledge  or 
consent  of  the  company,  such  action  on  the 
part  of  the  plaintiff,  if  unintentional,  and 
done  through  an  honest  mistake,  would  not 
vitiate  such  policy,  or  render  the  same  void, 
unless,  subsequent  to  the  execution  of  such 
mortgage,  and  prior  to  the  alleged  loss  upon 
the  property  insured,  notice  that  sach  prop- 
erty  was  included   in   such   mortgage  was 
brought  to  the  knowledge  of  said  plaintiff, 
and  that,  after  such  notice  and  prior  to  said 
loss,  he  failed  to  notify  said  company  regard- 
ing such  mortgages,  or  obtain  its  consent  in 
relatlcm  thereto,  unless,  prior  to  such  lone, 
knowledge  in  any  manner  of  the  existence  ot 
said  mortgages  was  brought  home  to  said 
company,  and  after  such  knowledge  it  failed 
to  object   thereto."     Instructions  not  based 
upon  the  evidence  cannot  be  given.     The  mis- 
take and  want  of  knowledge  was  alleged  in 
the  replication,  was  unsupported  by  evidence, 
and  was  contradicted  by  the  testimony  of  the 
members  of  the  firm  of  Goldsmith  &  Co.     The 
facts  of  the  hay  being  In  the  mortgage  and  its 
execution  by  the  insured  were  unquestioned. 
There  was  testimony  that  he  suggested  or 
mentioned  the  hay  as  security  that  he  would 
give,  also  that  he  read  the  mortgage,  and 
Imew  it  was  included.    If,   through   negll- 
eence  or  Inattention,  the  hay  was  Included 
without  bis  knowledge,  and  no  fraud  or  de- 
ception was  practiced  In  obtaining  the  mort- 
gage,' proof  of  want  of  knowledge  would  not 
relieve  him  from  legal  responsibility  for  the 
act    Instead  of  submitting  to  the  Jury  the 
question  of  knowledge  and  intention,  under 
the  evidence  the  only  proper  Instruction  that 
could  have  been  given  would  have  been  to 
require  the  Jury  to  disregard  it 

Other  instructions  were  faulty,  noticeably  the 
fourth,  in  which  the  question  of  the  adjust- 
ment of  the  loss  was  submitted  to  the  Jury. 


AU  the  evidence  was  that  the  company  had  n« 
knowledge  of  the  violations  of  the  contract. 
The  acts  of  the  adjuster  in  fixing  the  amount 
of  loss  could  not  be  in  anything  regarded  as  a 
promise  to  pay,  or  a  recognition  of  the  valid- 
ity of  the  claim.  The  second  instruction  is 
clearly  erroneous.  It  Is:  "As  to  the  Mostyn 
mortgage,  to  which  your  attention  had  been 
directed  in  the  preceding  instructions,  the 
court  instructs  you  that  the  existence  or  non- 
existence of  such  mortgage  at  the  time  ot  the 
Issuance  of  said  contract  of  Insurance,  or  the 
truth  or  falsity  of  any  statements  which  th« 
plaintiff  may  have  made  in  regard  to  the  ex- 
istence or  nonexistence  of  such  mortgage,  are 
not  material  in  this  case,  and  will  not  defeat 
a  recovery  by  plaintiff  herein,  unless  you 
should  find  from  the  evidence  that  the  exist- 
ence of  said  mortgage  was  fraudulently  and 
in  bad  faith  concealed  by  said  plaintiff,  or 
that  he  fraudulently  and  In  bad  faith  made 
statements  in  regard  thereto,  and  that,  by  rea- 
son of  such  concealment  or  statements  in  re- 
lation to  such  mortgage,  the  rtsk  incurred  by 
defendant  in  issuing  said  policy  was  thereby 
materially  Increased."  Comment  upon  it  is 
tmnecessary.  It  is  so  at  variance  with  the 
law  of  contracts,  particularly  those  of  insur- 
ance, that  the  errors  are  apparent. 

Whether  or  not  the  established  facts  in  this 
case  should  exonerate  appellant  from  the  pay- 
ment of  the  money,  and  whether  equity  and 
fair  dealing  would  not  require  payment  by  It 
unless  it  was  shown  to  have  sustained  some 
injury  by  reason  of  the  irreguhirities,  are 
questions  we  are  not  called  upon  to  answer. 
The  courts,  both  federal  and  state,  are  cum- 
bered with  cases  of  insurance  where  insurers 
contracted,  received  the  compensation,  and  is- 
sued a  policy,  and  when  a  loss  occurred 
sought  to  evade  payment  through  some  al- 
leged breach  of  technical  provisions  so  lengthy, 
intricate,  and  complicated  that  no  Insured  of 
ordinary  capacity  could  be  expected  to  read 
them,  much  less  understand  them.  Even 
courts  of  last  resort  fail  to  agree  uiran  their 
legal  construction.  Experience  and  human  in- 
genuity seem  to  have  been  strained  to  the  ut- 
most to  devise  traps  for  the  unwary,  and  pro- 
vide avenues  of  escape  for  the  insurer;  but  so 
long  as  no  legislative  remedies  are  applied  to 
Edmplify  the  business  and  put  It  upon  the 
same  basis  as  other  contracts,  and  applying 
the  doctrine  of  caveat  emptor,  courts  can  only 
attempt  to  apply  the  contracts  as  made  by  the 
parties,  regardless  of  the  great  disadvantage 
to  which  the  insured  are  subjected.  Authori- 
ties are  numerous,  from  courts  entitled  to 
greatest  consideration,  that  the  policy  of  In- 
surance in  this  case  was  rendered  void  by  vio- 
lations of  its  provisions  by  appellee,  and  that, 
no  recovery  could  be  had.  1  May,  Ins.  S$ 
169, 170, 195-197;  Woods,  Ins.  §§  195-197;  In- 
surance Co.  V.  Lawrence,  10  Pet  007;  Bauduy 
V.  Iu.surance  Co.,  2  Wash.  C.  C.  391,  Fed.  Cas. 
Xo.  1,112;  Insurance  Co.  v.  Harney,  10  Kan. 
525;  Louisiana  Mnt.  Ins.  Co.  v.  New  Orleans 
ins.  Co.,  13  La.  Ann.  24ti;  iSmitb  v.  Insurance 
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Co.,  25  Barb.  497;  CSonld  ▼.  Inanrance  Co.,  47 
Me.  403.  There  was  no  conflict  of  evidence. 
It  was  all  in  tayor  of  tbe  defendant,  and  the 
verdict  In  conflict  with  It.  The  Instractlona 
as  shown  were  erroneons.  Questions  unsap- 
ported  by  evidence  were  submitted.  The 
contract  of  insurance  was  clearly  severable. 
Separate  amounts  were  spedfled  upon  the  bay 
and  grain.  The  latter  does  not  appear  to 
have  been  Involved  In  the  controversy.  Noth- 
ing appears  in  the  record  to  prevent  recovery 
of  the  loss  1^)on  the  grain.  The  judgment 
will  be  reveraed  and  cause  remanded.  Be- 
versed. 


(7  N.  U.  624) 

BULLARD  V.  LOPEZ. 
(Supreme  Court  of  .New  Mexico.    Aug.  20, 

1895:) 

PlBADINO — COKBD  BT  SdBSEQDKNT  F1.EADINO  AND 
JUDOMRNT. 

Though  a  plea  of  limitationa  was  demur- 
rable, being  one  of  non  assumpsit  infra  sex  an- 
nos.  instead  of  non  accrevit  infra  sex  annos, 
yet.  Issue  having  been  joined  thereon  and  a  ques- 
tion litigated  as  though  the  defense  of  non  ac- 
crevit were  presentPd,  the  plea  will  be  held  suffi- 
cient to  present  that  defense. 

On  rehearing.    Denied. 

For  former  opinion,  see  87  Pac.  1103. 

COLLIER,  J.  In  this  case  the  motion  for 
rehearing  is  made,  not  upon  the  main  ques- 
tion decided  by  this  court  at  the  July,  1894, 
term  thereof,  but  upon  a  question  raised  for 
the  first  time  here,  to  wit,  that  the  plea  of 
tbe  statute  of  limitations,  being  In  form  non 
assumpsit  infra  sex  annos,  eta,  presented  no 
obstacle  to  tbe  obtaining  by  plaintiff  of  a 
Judgment  In  tbe  court  below.  This  court 
held  at  said  term  that  such  a  plea  was  not 
a  proper  plee  to  an  action  on  a  promissory 
note  falling  due  at  a  future  date,  and  that.  If 
demurrer  had  been  interposed  to  tbe  same,  it 
should  have  been  held  bad,  but  that,  plain- 
tiff having  Joined  issue  thereon,  it  became 
material  in  the  cas&  More  properly,  perhaps. 
It  should  have  been  held  that  It  became  a  suf- 
ficient plea  to  the  extent  of  enabling  defend- 
ant to  rdy  on  the  statute  as  a  bar,  if  in  fact 
plaintiff's  action  had  not  accrued  within  six 
years  before  the  commencement  of  his  suit 
In  the  case  of  Soulden  v.  Van  Rensselaer,  3 
Wend.  472,  cited  and  relied  on  by  tbls  court. 
It  was  said:  "The  declaration  is  on  a  promise 
to  perform  a  future  act,  and  the  plea  of  non 
assumpsit  infra  sex  annos  was  Improper.  It 
should  have  been  a  plea  of  non  accrevit  in- 
fra, etc.  A  demurr^  to  it  would  have  been 
sustained,  but  the  plaintiffs  preferred  to  take 
Issue  upon  what  they  probably  foresaw 
would  be  the  main  question  in  the  cause.  As 
neither  the  original  promise  nor  the  accru- 
ing of  the  action  was  within  six  years,  etc., 
the  plaintiffs  must  have  expected  to  recover 
on  a  new  promise  or  acknowledgment  of  the 
debt  within  that  time.  It  was  the  Issue 
formed  by  the  pleadings,  and  the  one  in  fact 


tried.  It  was  intended  to  be  tbe  material 
issue  in  the  cause,  and  yet  we  are  asked  to 
overlook  it  and  declare  it  to  have  he&i  Im- 
material, and  for  that  reason  to  give  Judg- 
ment in  favor  of  plaintiffs.  •  •  •  The  fact 
to  be  tried— the  renewal  of  a  demand  by  a 
new  promise— was  considered  at  Issue  by  the 
parties,  and  I  am  therefore  disposed  to  re- 
gard the  pleadings  as  having  terminated  in 
an  informal  rather  than  an  immaterial  Issue. 
There  cannot,  I  think,  be  any  reasonable 
doubt  that  the  defect  of  the  issue  in  this  case 
is  as  effectually  cured  by  the  verdict  as  it 
would  be  in  a  case  where  "not  guilty'  sbould 
be  pleaded  to  a  declaration  in  assumpsit  A 
verdict  in  the  latter  case  has  been  held  to 
cure  tbe  defect  of  such  en  issue.  Gro.  Eliz. 
470;  1  Saund.  319a,  note  6."  To  change  tbe 
title  of  that  case  and  substitute  that  of  this 
would  be  all  requbred,  if  its  reascming  is  sat- 
isfactory. 

Tbe  brief  of  appellee  on  tbe  motion  for  a 
rehearing  gives  evidence  of  research  in  the 
number  of  cases  collected  which  lay  down 
the  doctrine  that  such  a  plea  is  utterly  Im- 
material and  presents  no  obstacle  whatever; 
but,  as  we  read  them,  there  is  but  one  (Mal- 
lory  V.  Lamphear,  8  How.  Prac.  491)  when 
the  doctrine  was  decisive  of  the  case.  In 
Mallory  v.  Lamphear,  supra,  a'  plea  of  non 
accrevit  infra  sex  annos,  etc.,  would  have 
under  the  facts  constituted  a  bar.  This  case 
is  <]uite  meager.  It  was  on  a  note  payable 
immediately.  It  Is  seen  that  the  making  of 
the  note  and  the  accrual  of  the  right  of 
action  were  coincident  in  time.  We  do  not 
think,  as  to  that  case,  that  the  plea  was  any 
other  than  informal,  and  the  reasoning  in 
Soulden,  v.  Van  Rensselaer  more  commends 
itself  to  our  Judgment.  There  seemed  to  have 
been  no  other  pleadings  in  that  cose  than  a 
declaration  and  a  plea  without  reply  or  Join- 
der of  issue  thereon.  In  the  case  at  bar  it 
may  be  that  had  there  been  Joinder  of  Issue 
on  the  plea  of  general  issue,  and  a  failure 
to  notice  the  plea  of  "non  assumpsit  Infra 
sex  annos,"  etc.,  the  plea  being  in  itself  bed 
and  In  strict  form  presenting  no  issue,'  tbe 
court  belpw  might  have  Ignored  It,  and  direct- 
ed a  verdict  for  plaintiff,  or,  if  it  had  been  the 
only  plea,  and  no  issue  Joined  thereon,  plaintiff 
might  have  been  entitled  to  a  verdict  A  Join- 
der of  Issue,  however,  and  a  trial,  where  a  new 
promise  is  shown  to  be  relied  on  for  re- 
covery, presents  a  different  phase.  No  one 
Is  surprised,  and  the  trial  proceeds  exactly 
as  if  tbe  plea  had  presented  the  issue  of  non 
accrevit,  etc.,  in  strict  form.  In  Graham  v. 
ZHxon,  3  Scam.  (111.)  116,  what  tbe  court 
says  as  to  tbe  plea  of  non  est  factum  is 
dictum,  the  question  there  decided  being 
that  defendant  was  estopped  from  urging  his 
own  mispleading  to  the  prejudice  of  plain- 
tiff. In  McColIister  v.  Willey,  52  Ind.  3S2,  all 
that  was  decided  was  that  a  plea  of  non  as- 
sumpsit infra  sex  annos,  etc.,  was  bad 
enough  for  a  demurrer  to  a  reply  to  It  to 
be  overruled  upon  tbe  principle  of  tbe  de- 
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morrer  cutting  back  to  the  first  fanlt.  In 
Blchman  t.  Blcbman,  8  N.  J.'  Law,  S5,  the 
demurrer  also  cnt  back,  and  was  overmled, 
as  In  McColllst^r  v.  Willey,  supra.  In  Hale 
T.  Andrua,  6  Cow.  226,  it  Is  stated  that 
the  Issue  presented  was  Immaterial,  and  in- 
terposed no  obstacle  In  plaintiff's  way,  and 
be  could  have  bad  Judgment  non  obstante 
Teredlcto.  It  la  to  be  observed  that  In 
Hale  y.  Andms,  snpnt,  there  was  also  a 
plea  of  non  accrevlt,  etc,  and  it  appeared 
from  the  evidence  that  the  gravamen  upon 
which  plaintiff  relied  for  a  recovery  did  ac- 
crue within  six  years.  We  think  that  pre- 
sents a  different  case  from  the  one  at  bar, 
and  that  were  there  two  such  pleas  here, 
as  in  Hale  v.  Andrus,  supra,  we  would  say 
one  was  applicable  to  plaintiff's  first  count 
and  the  other  to  his  second  count.  We  think 
It  not  necessary  to  notice  further  the 
antborlties  plaintiff  has  cited  tn  his  brief  on 
this  motion,  and  we  are  prepared  to  say  that 
in  view  of  the  fact  that  it  is  manifest  that 
this  case  was  tried  by  the  parties  in  the 
eoort  below  upon  a  reliance  by  plaintiff  on 
«  parol  promise  to  take  his  action  out  of 
the  bar  of  the  statute,  and  that  It  was  as- 
sumed by  the  court  and  connsel  alike  that 
the  pleadings  sufficiently  raised  this  ques- 
tion, and  the  evidence  was  all  directed  to  it, 
this  court  should  have  determined.  Just  a; 
the  court  below  did,  whether  plalntlfTs 
action  was  in  law  barred  or  not.  We  do  not 
think  this  principle  is  of  universal  appUca* 
tlon,  but  that  each  case  of  this  kind  Is  to  be 
Judged  by  itself.  If  a  declaration  plainly 
presents  no  canse  of  action,  going  to  trial 
upon  the  same  would  not  support  a  verdict; 
and  if  a  plea  has  no  semblance  of  a  defense, 
as  was  Instanced  by  some  Judge,  viz.  that 
no  recovery  should  be  had  on  a  promissory 
note  tiecanso  "Robin  Hood  dwelt  tn  a  wood," 
and  issue  were  Joined  on  that  averment, 
it  might  be  wholly  ignored;  yet  where  it 
may  be  inferred  that  there  was  some  at- 
tempt to  state  a  defense,  and  It  could  be 
gathered  from  the  evidence  and  the  circum- 
stances of  the  trial  that  all  parties  had  rec- 
ognized that  attempt  as  applicable  to  evi- 
dence offered  on  the  trial,  such  trial  should  be 
considered  as  not  being  wholly  nugatory, 
but  the  record  should  be  looked  into  and  ex- 
amined as  if  the  pleadings  were  in  form  as 
tbey  were  treated  and  considered  in  the 
trial  court 

The  question  was  squarely  presented  in  the 
court  below  as  to  whether  or  not  a  parol 
promise  revived  plaintiff's  cause  of  action. 
A  verdict  was  directed  upon  the  theory  that 
tt  did,  and  this  court,  disagreeing  with  the 
learned  Jndge  who  tried  the  cause  in  the 
court  below,  lias  reversed  that  decision.  No 
more  could  have  been  possibly  attained  if 
the  plea  had  l)een  "non  accrevlt,"  etc.  The 
motion  for  rehearing  Is  denied,  and  it  Is 
accordingly  so  ordered. 

SMITH,  a  J.,  and  LAUGHLIN.  J.,  concur. 


(T  K.  M.  6W) 
FIELD  et  aL  T.  ROMERO  et  aL 

(Supreme  Court  of  New  Mexico.     Aug.  20, 

1895.) 

AMimtMrnm  fob  Cbbditoxs— Valisitt— Uisna 

— APPOINTHBIIT — FiNDIHOB. 

1.  An  order  referring  an  entire  case  to  a 
master  to  take  proofs  and  report  findings  and 
conclusions,  will,  in  the  absence  of  any  contrary 
showing  on  the  record,  be  held  to  have  been 
made  on  the  assent  of  all  parties. 

2.  Findings  of  fact  by  a  master  to  whom, 
by  assent  of  parties,  an  entire  case  is  referred, 
are  condnsive,  there  being  evidence  to  support 
them. 

3.  An  assi^ment  tor  creditors  of  partner- 
shin  and  indlTidnal  property  is  fraudulent  and 
void,  as  authorizing  payment  of  Individual  debts 
out  of  partnership  property,  where  there  is  no 
direction  to  pay  individual  debts  ont  of  Individ- 
ual property,  and  partnership  debts  out  of  part- 
nership property,  but  disposition  of  the  funds,  as 
to  payment  of  debts,  is  left  to  the  assignee,  and 
he  is  directed  to  pay  taxea  assessed  against  the 
firm  and  the  partners,  respectively, 

4.  An  assignment  for  creditors  will  be  held 
to  have  been  made  to  hinder  and  delay  creditors, 
where,  just  prior  thereto,  the  assignors  contract- 
ed debts  and  secured  extensions  on  false  state- 
ments as  to  their  circumstances,  and  immedi- 
ately after  it  they  wrote  creditors.  "We  expect 
to  be  out  of  our  trouble  soon.  All  we  want  is 
nn  extension  of  time," — and  the  business  was 
thereafter  continued  by  the  assignee,  in  the  same 
place,  under  the  old  sign  of  the  firm;  the  as- 
signors being  In  his  employ,  and  the  stock  be- 
ing replenished  from  time  to  time,  purchases 
being  made  sometimes  by  the  assignee,  and  some- 
times by  the  assignors. 

Error  to  district  court,  San  Miguel  county; 
before  Justice  Long. 

Suit  by  Marshall  Field  &  Co.  and  others 
against  M.  Romero  &  Co.  and  others  to  set 
aside  an  assignment  for  creditors.  Decree 
for  defendants.  Complainants  bring  error. 
Reversed. 

Catron,  Knaebel  A  Clancy,  for  plaintiffs  in 
error.    M.  Halazar,  for  defendants  In  error. 

HAMII/TON,  J.  This  cause  comes  to  as 
from  the  Fourth  Judicial  district.  In  San 
Miguel  county,  where  a  bill  was  filed  by  the 
complainants  to  set  aside  a  deed  of  assign- 
ment made  by  the  defendants  M.  Romero  & 
Co.,  upon  the  ground  of  fraud.  Answer  was 
filed,  the  issaes  made  up,  and  the  cause  re> 
ferred  to  a  special  master,  who  made  a  re- 
port to  the  court,  upon  which  &  decree  was 
entered  declaring  the  deed  of.  assignment 
valid,  and  ordering  a  dismissal  of  the  bill.  It 
appears  from  the  pleadings  and  proofs  in  the 
case  that  during  the  year  1885,  and  prior 
thereto,  the  defendants  M.  Romero  &  Co. 
were  a  mercantile  firm  engaged  In  business 
in  Las  Vegas;  that  about  the  29th  day  of 
September,  1885,  they  applied  to  the  com- 
plainants Marfan  Field  &  Co.,  at  Chicago, 
111.,  for  the  purchase  of  a  bill  of  goods  on 
credit;  that,  in  order  to  procure  the  purchase 
of  these  goods,  they  represented  to  Marshall 
Field  &  Co.  that  the  assets  of  the  firm  of  M. 
Romero  &  Co.  were  $75,650,  while  their  en- 
tire liabilities  were  $35,000,  thus  leaving  a 
surplus  of  assets  of  {4(;.000;    that,  relying 
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upon  these  represeatations  so  made,  HarsUall 
Field  &  Co.  sold  them  a  bill  of  goods,  on  time, 
amounting  to  $3,0D0;  that  a  portion  of  this 
Indebtedness  matured  in  November,  following, 
and  on  the  maturity  of  the  indebtedness  a 
similar  representation  of  their  financial  condi- 
tion was  made  to  Marshall  Field  &  Co.  by  M. 
Romero  &  Co.,  which  secured  the  extension 
of  the  time  of  payment;  that  this  representa- 
tion «f  their  financial  condition  made  by  M. 
Romero  &  Co.  to  Marshall  Fldd  &  Co.,  upon 
the  faith  of  which  the  goods  were  sold,  was 
untrue;  that  their  indebtedness  was  much 
larger,  and  their  assets  much  less,  than  rep- 
resented; that,  as  a  matter  of  fact,  they  were 
deeply  Involved,  and  were  so  heavily  embar- 
rassed, financially,  that  on  the  0th  day  of  Jan- 
uary, 1886,  in  less  than  three  months  after 
they  purchased  the  goods  of  the  complain- 
ant, they  made  and  executed  the  deed  of  as- 
signment, the  validity  of  which  is  in  contro- 
versy in  this  case.  This  deed  was  a  convey- 
ance of  all  of  the  property  of  the  firm,  and 
also  of  all  the  property  owned  by  the  indi- 
vidual membere  of  the  firm,  and  authorized 
the  assignee  to  tal(e  poesessicxi,  and  sell  and 
dispose  of  all  of  the  property,  at  public  or 
private  sale,  as  he  might  deem  most  benefi- 
cial to  the  creditors;  that  out  of  the  proceeds 
realized,  the  assignee  should  pay  all  "costs, 
expenses,  charges,  and  commissions  attending 
the  preparation  and  execution  of  the  deed 
and  of  canning  into  effect  the  trust  created, 
including  reasonable  counsel  fees,"  and  rea- 
sonable compensation  to  the  party  of  the  sec- 
ond part  for  his  services  In  carrying  on  the 
trust.  Then  follows  in  the  deed  a  slalement  of 
27  preferred  debts,  which  the  assignee  is  di- 
rected to  pay  in  the  order  of  preference  in 
which  they  are  given.  One  of  these  prefer- 
ences (No.  25),  for  $3,712.38,  was  an  individual 
debt  of  one  of  the  members  of  the  firm.  The 
assignee  was  also  autboriised  to  pay  Interest 
on  a  portion  of  the  indebtedness,  some  of 
which  was  bearing  interest  at  an  illegal  rate. 
There  Is  no  direction  to  the  assignee  to  keep 
<he  property  and  funds  of  the  firm  and  of  its 
Individual  members  separate,  and  to  apply 
the  firm  assets  to  the  payment  of  firm  indebt- 
(fdness,  and  those  of  the  individual  members 
of  the  firm  to  the  payment  of  the  individual 
debts,  but  the  disposition  of  the  funds,  as  to 
the  payment  of  debts  and  Interest,  in  this  re- 
gard, is  left  to  the  assignee.  The  complain- 
ants, In  their  bill,  attack  this  deed  of  assign- 
ment upon  the  ground  that  it  is  fraudulent 
and  void.  Answer  was  filed,  and  issues  made 
up.  Tlie  order  appointing  the  special  mas- 
ter directed  him  to  "take  proofs,  and  report 
Ills  findings  theieon  with  all  coaveuient 
speed."  Hearing  was  had,  proofs  taken,  and 
the  master  made  his  findings  of  fact  and 
conclusions  of  law,  among  which  are  the  fol- 
lowing, as  the  most  important  findings  relat- 
ing to  the  questions  for  decision:  First.  The 
first  finding  of  fact  made  by  the  master  sets 
forth  that  the  complainants  are  Judgment 
creditors  of  the  defendants.     Third.  The  mas- 


ter finds  that  the  goods  were  obtained  and 
credit  extended  by  the  complainants  Marshall 
Field  &  Co.  to  the  defendants  M.  Romero  & 
Co.  upon  the  representations  made  to  the 
complainants  by  M.  Romero  &  Co.  Fourth. 
He  finds  that  these  representations  were  fal§e  / 
and  untrue.  Seventh.  He  finds  that  the  com- 
plainants, when  they  sold  the  goods  and  ex- 
tended the  credit,  did  so  upon  the  faith  of 
the  representations  made  to  them  by  the  de- 
fendants. Ninth.  He  finds  that  the  deed  of 
assignment  was  made  on  the  6th  day  of  Jan- 
uary, 1886,  and  was  made  to  Manuel  Baca  j 
Ortiz.  The  deed  conveys  sA\  the  property  of 
the  firm,  as  well  as  the  property  of  Its  Indi- 
vidual members,  and  provides  for  the  pay- 
ment of  certain  indebtedness,  specifically 
mentioned  herein,  with  the  interest  thereon, 
as  therein  specified.  This  deed  contains  27 
preferences,  the  names  and  amounts  being 
specified  in  the  deed.  The  deed  leavea  It 
optional  with  the  assignee  as  to  whether  he 
shall  sell  the  property  at  public  or  private 
sale.  The  deed  of  assignment  has  no  direc- 
tions to  the  assignee  to  pay  partnership  debts 
out  of  partnership  property,  and  individual 
debts  out  of  individual  property.  Eleventh. 
That  all  the  27  preferred  creditors  mentioned 
m  the  deed  of  assignment  were  residents  of 
the  territory  of  New  Mexico,  that  all  of  the 
pnpreferred  creditors  of  said  assignors  were 
nonresidents  of  the  territory  of  New  Mexico, 
except  one.  Fifteenth.  He  finds  that  the  debt 
of  ?5,712..'J8,  mentioned  as  the  twenty-flfth 
preference  in  the  deed  of  assignmeut,  was  a 
debt  due  originally  by  Margarlto  Romero  to 
one  Andres  Dold,  now  deceased;  that  the 
same,  after  the  death  of  Andres  Dold,  was 
renewed,  and  the  note  therefor  signed  by  the 
flnn.  Seventeenth.  That  he  should  pay  to 
Miguel  Salazar  a  note  for  $1,000,  which  bore 
.  interest  at  the  rate  of  15  per  cent,  per  annum. 
Nineteenth.  That  after  said  deed  of  assign- 
ment was  made  the  said  business  was  carried 
on  for  about  a  year,  tintil  January  1,  1887,  In 
the  name  of  the  assignee.  However,  the 
name  of  M.  Romero  &  Co.  was  retained  as  a 
sign  over  the  door.  Romero  and  Marques 
were  employed  to  assist  at  the  business,  and 
help  manage  the  same,  and  sell  goods.  Mor- 
quez  was  the  bookkeeper,  and  goods  were 
bought  to  replenish  stock,  sometimes  by  one 
and  sometimes  by  another,  but  in  the  name 
of  the  assignee,  Manuel  Baca  y  Ortiz.  Twen- 
ty-third. That  the  firm  of  M.  Romero  &  Co. 
was  a  partnership,  and  their  Indebtedness  to 
complainants  Marshall  Fidd  &  Co.  was  i>art- 
nership  indebtedness.  Twenty-fourth.  Gives 
the  amount  of  goods  purchased  and  sold  dur- 
ing the  time  the  assignee  carried  on  the  busi- 
ness, and  shows  that  they  purchased  new 
goods  to  r^Ienish  stock,  during  this  period, 
to  the  amount  of  $17,605.22.  In  the  last  con- 
clusion of  the  master,  referring  to  the  letter 
written  by  the  defendants  to  the  complain- 
ants, the  following  is  found  by  him:  "  "We 
expect  to  be  out  of  our  trouble  In  a  verj-  short 
time.     All  we  want  is  an  extension  of  time.' 
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This  declaration,  coupled  with  the  continu- 
ance of  the  business,  the  employment  of  the 
defendants  by  the  assignee,  and  the  practical 
management  of  Its  afTalrs  by  the  assignors, 
tpgether  with  the  belief  expressed  by  the  as- 
signors that  their  assets  were  greater  than 
their  liabilities,  looks  very  much  as  though 
they  had  in  their  minds,  in  making  the  as- 
signment, the  idea  that  by  gaining  time  they 
would  be  able  to  tide  over  their  financial 
difficulties,  and,  by  means  of  such  arrange- 
ment, binder  and  delay  their  creditors  in 
the  collection  of  theh:  claims  until  such  time 
as  they  could  realize  sufflcient  to  pay  up  and 
come  out  whole.  Such  an  understanding  in 
making  the  deed  would  necessarily  avoid  IV 
From  these  findings  of  facts  the  master 
concludes,  as  a  matter  of  law,  that  the  mis- 
representations made  by  the  defendants  to 
the  complainants  at  the  time,  they  purchased 
the  goods;  the  fact  that  the  deed  failed  to 
specify  that  partnership  debts  should  be 
paid  out  of  partnership  property,  and  Indi- 
Tidnal  debts  out  of  individual  property;  that 
usurious  interest  was  directed  to  be  paid  on 
some  of  the  debts;  that  the  fact  that  the  de- 
fendants may  Irnve  made  the  deed  of  assign- 
ment to  gain  time,— were  not  facts  upon 
which  he  would  undertake  to  declare  the 
deed  void.  Various  exceptions  were  filed  to 
the  findings  of  fact  and  conclusions  of  law 
made  by  the  master,  which  were,  in  the 
main,  overruled  by  the  court,  and  the  de- 
cree entered  as  above  stated,  declaring  the 
deed  valid,  and  ordering  a  dismissal  of  the 
bill.  The  correctness  of  the  action  of  the 
court  In  its  rulings  on  the  master's  report, 
and  entering  this  decree.  Is  the  matter  now 
before  us. 

The  first  question  which  we  deem  It  proper 
to  consider  is  the  action  of  the  court  in  over- 
mltng  certain  material  findings  of  the  spe- 
cial master.  Under  our  system  of  practice, 
the  reference  of  a  case  to  a  special  master, 
to  take  the  proofs  and  report  his  findings 
thereon  to  the  court,  has  become  one  of  gen- 
eral custom  in  chancery  cases;  and  the 
growing  tendency  of  this  class  of  litigation 
has  rendered  the  system  of  reference,  in 
such  cases,  one  of  almost  absolute  necessity. 
The  master  being  vested  with  the  power  of 
talcing  all  the  testimony,  and  deciding  con- 
troverted questions  of  fact  upon*  conflicting 
evidence,  is  intended  as  an  aid  to  the  court 
in  arriving  at  a  correct  conclusion  as  to  the 
rights  of  parties  in  important  litigation.  It 
therefore  becomes  important  to  determine 
what  eftect  shall  be  given  to  the  findings 
and  conclusions  of  the  master  in  such  cases. 
The  master  appointed  by  the  court  in  a  par- 
ticular case  is  an  officer  of  the  court,  se- 
lected to  aid  in  reaching  a  conclusion  as  to 
certain  controverted  facts  referred  to  him  for 
determination.  The  court  may  refer  only 
one  branch  of  a  case  to  the  master,  or  it 
may  refer  to  him  only  some  particular  ques- 
tion upon  which  the  court  desires  to  be  ad- 
'■'sed,  or  the  court,  by  consent  of  the  parties, 


may  refer  the  entire  case  to  the  master, 
with  directions  to  take  the  proofs  and  re- 
port his  findings  and  conclusions  thereon.  In 
either  case  the  powers  and  duties  of  the 
master  are  limited  and  fixed  by  the  terms  of 
the  order  under  which  he  Is  appointed.  If 
the  order  of  appointment,  made  by  consent, 
as  in  this  case,  refers  the  whole  case  to  the 
master,  to  take  the  proofs  and  -report  his 
findings  thereon,  then  the  findings  of  the 
master,  in  so  far  as  they  Involve  disputed 
questions  of  fact,  are  attended  by  the  same 
presumption  of  correctness  as  would  be  ac- 
corded to  the  findings  of  a  referee,  or  the 
special  verdict  of  a  Jury.  In  the  case  of 
Kimberly  v.  Arms,  129  IT.  S.  512,  9  Sup.  Ct. 
355,  the  court,  in  passing  upon  the  conclu- 
siveness of  the  findings  of  the  master  in 
chanceiy,  say:  "Its  findings,  like  those  of 
an  Independent  tribunal,  are  to  be  taken  as 
presumptively  correct,— subject,  indeed,  to 
be  reviewed,  under  the  reservation  contain- 
ed in  the  consent  and  order  of  the  court, 
when  there  has  been  manifest  error  in  the 
consideration  given  to  the  evidence  or  in  the 
application  of  the  law,  but  not  otherwise." 
In  the  case  of  Davis  v.  Schwartz,  155  U.  S. 
(SSI,  15  Sup.  Ct.  237,  the  court,  in  speaking 
of  the  effect  of  the  findings  of  the  master 
upon  a  question  of  fact  under  a  consent  or- 
der, Uke  this,  treat  the  findings  as  they 
would  the  special  verdict  of  a  jury,  or  the 
findings  of  a  referee.  "In  neither  of  these 
eases,"  says  the  court,  "is  the  finding  ab- 
solutely conclusive,  as  if  there  be  no  testi- 
mony tending  to  support  It;  but  so  far  as  it 
depends  upon  conflicting  testimony  or  upon 
the  credibility  of  witnesses,  or  so  far  as  there 
is  any  testimony  consistent  with  the  finding, 
it  must  be  treated  as  unassailable."  The 
master  sees  the  witnesses,  hears  their  tes- 
timony, has  an  opportunity  of  observing 
their  manner  upon  the  stand.  Is  not  infre- 
quently familiar  with  the  surroundings  un- 
der which  they  may  give  their  testimony, 
and  is  better  capable  of  weighing  their  tes- 
timony and  of  reaching  a  correct  conclusion 
therefrom  than  either  the  district  or  appel- 
late court.  If,  therefore,  the  testimony  be- 
fore the  master  was  confiicting,  or  if  it  de- 
pended upon  the  credibility  of  the  witnesses, 
and  the  master  has  found  the  facts  from  this 
testimony,  his  findings  in  this  particular  are 
not  subject  to  attack,  and  are  binding  upon 
the  court,  unless  the  court,  by  an  inspection 
of  the  record,  can  discover  that  there  is  no 
testimony  to  sustain  it  The  order  of  ref- 
erence to  the  master  in  this  case  shows  it 
to  have  been  entered  without  objection.  We 
must  therefore  presume  that  the  parties 
were  in  court,  and  assented  to  It,  there  be- 
ing no"  objection  to  the  reference  manifest 
ui>on  the  record.  There  is  abundant  evi- 
dence to  sustain  the  findings  of  fact  made  by 
the  master.  In  so  far,  therefore,  as  tlie  or- 
der of  the  court  below  sought  to  set  aside 
these  findings  of  fact,  it  was  erroneous. 
The  main  question,  however,  for  our  con- 
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Bldaration,  Is  as  to  whether  the  deed  of  as- 
signment is  void.  It  is  contended  by  the 
complainants  that  the  assignment  is  fraud- 
ulent and  void  for  the  following  reasons: 
That  the  deed  of  assignment  conveys  to  the 
assignee  all  of  the  property,  both  of  the  firm 
and  of  Its  Individual  members,  and  that 
there-  is  no  direction  to  the  assignee  to  pay 
partnership,  debts  out  of  partnership  funds, 
and  Individual  debts  out  of  Individual  funds; 
that  the  twenty-fifth  preference  provided  for 
in  the  deed  of  assignment,  of  $5,712.38,  was 
the  individual  debt  of  one  of  the  members 
of  the  firm;  that  the  assignee  Is  directed  to 
pay  this  debt  out  of  the  funds;  that  it  pro- 
vided for  the  payment  of  interest  on  certain 
Indebtedness,  both  firm  and  Individual,  some 
of  which  was  bearing  Interest  at  an  illegal 
rate;  that  it  provided  for  counsel  fees  for 
carrying  on  the  trust.  We  have  examined  the 
deed  of  assignment  and  the  facts  which  are 
set  forth  in  this  record,  and  considered  the 
objections  assigned  by  the  complainants, 
upon  which  they  contend  the  deed  to  be 
fraudulent  and  void;  and  we  are  clearly  of 
the  opinion  that  the  matters  upon  which 
their  objections  to  the  assignment  are  urged 
are  well  founded,  and  fully  justify  and  sus- 
tain the  position  taken.  The  clear  recitals 
set  forth  on  the  face  of  the  deed  of  assign- 
ment contain,  in  express  terms,  a  positive 
direction  to  the  assignee  to  apply  the  funds 
of  the  firm  to  the  payment  of  supposed  debts 
and  obligations  for  which  the  firm  were  not 
in  any  way  liable.  To  sustain  this  deed  of 
assignment  can  but  inevitably  result  in 
charging  the  individual  debts  of  Margarito 
Romero  against  the  firm  of  M.  Romero  & 
Co.,  set  forth  In  the  deed  of  assignment,  and 
entitle  this  individual  creditor  to  share  in 
the  distribution  of  the  firm  property,  as  a 
preferred  creditor,  to  the  exclusion  of  the 
complainants,  as  creditors  of  the  firm.  The 
effect  of  such  a  result  is  apparent,  as  it  leads 
to  the  fraudulent  and  illegal  appropriation 
of  the  firm  assets  to  the  payment  of  individ- 
ual obligations  of  a  member  of  the  firm; 
and  this  must  clearly  have  been  the  intent 
and  purpose  of  the  parties  to  this  deed,  at 
the  time  of  its  execution.  A  firm  of  debtors, ' 
in  failing  circumstances,  finding  themselves 
pressed  by  vigilant  creditors,  and  unable  to 
meet  their  liabilities  In  the  ordinary  course 
of  business,  as  they  mature,  have  no  right, 
either  legal  or  moral,  to  assign  and  pledge 
the  property  of  the  firm  to  the  payment  of 
the  individual  obligations  of  one  of  its  mem- 
bers, to  the  exclusion  of  the  rights  of  firm 
creditors.  Under  such  circumstances  the 
law  declares  that  the  property  left  In  the 
hands  of  the  failing  debtor  is  a  trust  fund, 
to  which  the  firm  creditors  may  look,  and 
out  of  which  they  have  a  prior  and  perman- 
ent right  to  be  first  i>aid,  and  any  attempt 
on  the  part  of  the  debtor  to  divert  this 
property  or  fund  from  the  channel  in  which 
the  law  has  placed  It  Is  a  fraud  upon  the 
rights  of  firm  creditors  which  justly  calls 


for  the  interposition  of  a  court  of  equity. 
In  the  case  of  Burtus  v.  TIsdall,  4  Bnib. 
588,  the  court  say:  "It  is  clearly  settled 
that  the  joint  creditors  have  the  first  equit- 
able claim  upon  the  whole  for  the  satisfac- 
tion of  their  debts.  Sometimes  the  cc^art- 
ershlp  Is  called  a  trust  fund'  for  the  benefit 
of  creditora,  and  sometimes  it  has  been  said 
that  the  copartnerstdp  creditors  have  a  Hen, 
or  a  quasi  lien,  upon  It;  but,  whatever  may 
be  the  exact  nature  or  extent  of  these  rights, 
it  is  certain  that  the  joint  debts  have  a 
claim  to  priority  of  payment  out  of  the  whole 
of  the  joint  funds."  In  Para.  Partn.  p.  253, 
he  says:  "It  Is  the  universal  rule,  founded 
upon  obvious  justice,  that  the  credltOTS  of  a 
firm  are  exclusively  entitled  to  all  of  the 
assets  of  the  firm  until  their  debts  are  x>ald." 
Chancellor  Kent,  In  volume  3  of  his  Com- 
mentaries, at  page  64,  says:  "So  far  as  the 
partnership  property  has  been  acquired  by 
means  of  partnership  debts,  these  debts 
have.  In  equity,  a  priority  of  claim  to  be 
discharged;  and  the  separate  creditora  are 
only  entitled,  In  equity,  to  seek  payment 
from  the  surplus  of  the  joint  fund  after  the 
satisfaction  of  the  joint  debts."  The  funds 
and  property  of  a  partnership  firm,  on  its 
failure  or  dissolution,  must  firat  be  applied 
to  the  payment  of  partnerahip  debts,  and 
cannot  be  applied  to  the  settlement  of  in- 
dividual debts  until  all  of  the  firm  creditora 
are  paid.  Muir  v.  Leltch.  7  Barb.  348;  Rodg- 
ere  V.  Meranda,  7  Ohio  St  179;  MurriU  v: 
NelU,  8  How.  426.  Every  sale  or  convey- 
ance of  copartnerahlp  property  made  by  an 
insolvent  firm  for  the  purpose  of  diverting 
the  property  from  the  payment  of  partner- 
ship debts,  and  applying  it  to  the  payment 
of  demands  against  one  of  the  partners.  Is 
void  as  to  the  creditora  of  the  firm.  Mead  v. 
Phillips,  1  Sandf.  Ch.  83;  Lester  t.  Abbott, 
28  How.  Prac.  488;  Pereon  v.  Monroe,  21 
N.  H.  468;  De  Wolf  v.  Manufacturing  Co., 
49  Conn.  282.  In  the  last  case  the  court  held 
the  deed  fraudulent  and  void  because  of  the 
fact  that  It  conveyed  both  the  firm  and  In- 
dividual property,  and  contained  a  provision 
authorizing  the  payment  of  the  debts  of  the 
individual  membera  of  the  firm  out  of  the 
proceeds  of  the  property  of  the  firm.  In 
speaking  upon  this  subject  the  court,  in 
rendering  the  opinion  in  that  case,  say: 
"The  obvious  effect  of  these  proceedIn£:8,  If 
they  should  be  sustained,  would  be  to  charge 
the  debts  of  Amasa  Sprague  and  William 
Sprague,  partnerahip  and  Individual,  or  such 
of  them  as  were  due  to  creditora  who  as- 
sented to  the  terms  of  the  deed  In  the  man- 
ner and  within  the  time  prescribed  by  its 
conditions,  upon  the  property  of  the  A.  & 
W.  Sprague  Manufacturing  Company,  de- 
scribed in  the  deed,  and  entitled  those  credit- 
ora to  share  In  the  distribution  of  that 
property,  or  Its  avails  pro  rata  with  the  as- 
senting creditors  of  the  company,  to  the  ex- 
clusion of  the  plaintiff  and  ail  the  other 
nonassenting     creditors.      And     this     effect 
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woald  be  in  accordance  with  the  manifest 
Intention  and  purpose  of  the  parties  to  the 
deed.  There  can  be  no  question,  therefore, 
that  the  deed  was  executed  by  the  company, 
and  by  the  Spragruee,  who  joined  them  in  Its 
execution,  with  the  Intent  and  purpose  to  hin- 
der, delay,  and  defraud  the  creditors  of  the 
company,  unless  It  was  divested  of  Its  fraud- 
ulent character  by  the  circumstances  that  it 
embraces  the  partnership  property  of  A.  & 
"W.  Spragne,  and  the  Individual  property  of 
the  partners,  Amasa  Sprague  and  William 
Sprague,  and  the  property  of  Mary  Sprague 
and  Fanny  Sprague.  But  the  deed  was  not 
divested  by  that  circumstance  of  its  fraudu- 
lent character." 

This  deed  also  contains  a  direction  to  the 
"assignee  to  pay  the  taxes  that  were,  or 
might  lawfully  be,  assessed  against  the  said 
firm  and  the  said  partners,  respectively." 
This,  as  we  understand  it,  is  a  direct  author- 
ity to  this  assignee  to  apply  the  funds  of 
this  Insolvent  partnership  to  the  payment  of 
taxes  for  which  the  individual  members  of 
the  firm,  only,  were  liable  upon  their  indi- 
vidual property,  before  the  partnership  debts 
were  satisfied.  Under  the  authorities  above 
cited,  this  was  a  violation  of  the  law,  under 
which  the  assets  of  an  Insolvent  firm  must 
be  distributed  among  the  creditors  of  the 
firm.  The  individual  members  have  no  claim 
apon  the  partnership  assets  until  all  tbe°  cred- 
itors are  satisfied.  The  authority  of  the  as- 
signee to  use  the  partnership  funds  to  pay 
taxes  on  the  property  of  its  individual  mem- 
bers was  the  application  of  the  firm  assets 
to  the  benefit  of  its  individual  members  be- 
fore the  payment  of  the  partnership  liabili- 
ties, and  constitutes  a  fraud  upon  firm  cred- 
itors. 

Another  provision  contained  in  this  assign- 
ment, which,  It  Is  contended,  affects  its  valid- 
ity, Is  the  direction  to  the  assignee  "to  pay 
aU  Just  and  reasonable  costs,  expenses,  char- 
ges, and  commissions  of  carrying  Into  effect 
the  trust  hereby  created,  including  reasona- 
ble counsel  fees."  While  strong  authority 
has  been  offered  by  counsel  to  sustain  their 
attack  on  this  clause  of  the  deed  of  asdgn- 
ment,  yet,  in  view  of  the  conclusions  reach- 
ed on  other  points,  we  do  not  deem  it  neces- 
sary to  a  proper  disposition  of  the  case  to 
pass  upon  this  question. 

We  pass  now  to  the  consideration  of  the 
findings  of  the  master  as  to  the  facts  pre- 
ceding, connected  with,  and  subsequent  to 
the  assignment,  and  the  conduct  of  the  as- 
signors and  the  assignee  In  the  management 
of  the  estate  nnder  the  deed.  The  master 
foond  that  the  statements  and  representa- 
tions made  by  M.  Romero  &  Co.  to  the  com- 
plainants Marshall  Field  &  Co.,  wherein  they 
stated  the  assets  of  the  firm  of  M.  Romero 
&  Company  to  be  ?75,660,  and  the  indebted- 
ness of  that  firm  as  being  $35,000,  leaving  a 
surplus  of  $40,650,  were  untrue;  that  the 
goods  were  sold  and  delivered,  and  the  cred- 
it extended,  by  the  complainants  to  the  de- 


fendants, upon  the  t&ltb  of  those  representa- 
tions. The  master  found  that  the  business 
was  carried  on  by  the  assignee  for  about  a 
year  after  the  assignment  as  it  was  before; 
that  the  name  "M.  Romero  &  Company"  re- 
mained over  the  door;  that  new  goods  were 
bought  "to  replenish  stock,  sometimes  by 
one,  and  sometimes  by  another."  In  his 
twenty-fourth  finding  the  master  finds  that 
there  were  purchases  made  of  new  goods, 
to  the  valne  of  $17,605.22,  out  of  the  pro- 
ceeds of  the  sale  of  goods  in  stock.  In  bis 
last  conclusion  the  master  finds,  in  speaking 
of  the  representations  made  by  the  defend- 
ants to  the  complainants  at  the  time  of  the 
purchase  of  the  goods,  and  in  speaking  of 
the  letter  written  by  the  defendants  to  the 
complainants  immediately  after  the  assign- 
ment was  made,  that  "it  looks  very  much 
as  If  they  had  in  their  minds.  In  making  the 
assignment,  the  idea  that  by  gaining  time 
they  would  be  able  to  tide  over  their  finan- 
cial difficnlttes,  and,  by  n^eans  of  such  ar- 
rangement, hinder  and  delay  their  creditors 
in  the  collection  of  their  claims  until  such 
time  as  they  could  realize  sufficient  to  i>ay 
up  and  come  out  whole."  Such  arrange^ 
ment  In  the  making  of  the  deed  would  nec- 
essarily avoid  it  Altbough  the  master  found 
these  facts,  he  concluded,  as  a  matter  of 
law,  that  they  were  not  sufficient  to  avoid 
the  deed,  and  it  was  beld  by  htm  to  be  good. 
While,  under  the  rule  adopted,  a  strong  pie- 
sumption  exists  in  favor  of  the  correctness 
of  the  report  of  the  master,  in  the  findings 
made  by  him  upon  a  disputed  question  of 
fact*  and  they  will  not  be  disturbed  if  there  be 
evidence  to  sustain  them,  yet  If  the  master 
has  incorrectly  applied  the  law  to  the  facts, 
the  court,  in  the  exercise  of  its  superintend- 
ing iwwer,  will  correct  the  error.  Applying 
what  we  conceive  to  be  the  correct  princi- 
ples of  law  to  the  facts,  as  found  by  tb« 
master,  the  Inevitable  conclusion  is  that  this 
assignment  was  fraudulent  In  fact,  and 
made  with  an  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  assignors.  In 
Forbes  v.  Waller,  25  N.  Y.  430,  the  court 
say,  "The  use  that  was  made  of  the  assign- 
ment, and  the  acts  of  the  parties  thereunder, 
must  furnish  the  data  to  judge  of  the  intent 
and  motives  nnder  which  It  was  executed." 
Take  the  fact  that  the  defendants  obtained 
these  goods  and  the  extension  of  credit  from 
the  complainants  by  false  representation; 
take  the  language  of  the  assignors,  as  con- 
tained in  their  letter  addressed  to  the  com- 
plainants after  the  assignment,  that  "We 
expect  to  be  out  of  our  troubles  soon.  All 
we  want  Is  an  extension  of  time,"— and  they 
furnished  a  motive  for  this  transfer  \thlcb 
the  law  declares  illegal.  An  insolvent  and 
falling  partnership  debtor,  In  order  to  force 
Its  unwilling  creditors  into  an  indulgence, 
has  no  right  to  place  Its  property  beyond  the 
reach  of  execution,  and,  under  the  cloak  of 
a  fraudulent  assignment,  deprive  them  of 
the  legitimate  means  which  the  law  gives 
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them  for  tbe  collection  of  tbelr  claims 
against  a  firm.  Van  Nest  v.  Yoe,  1  Sandf. 
Cb.  8;  Kellogg  t.  Slawson,  15  Barb.  56; 
Gardner  t.  Bank,  95  IlL  298.  In  tbe  last 
case  the  court  use  this  language:  "The  pla- 
cing of  property  In  the  bands  of  an  assignee 
for  any  other  purpose  than  to  distribute  it, 
or  Its  proceeds,  among  creditors.  Is  fraudu- 
lent and  void,  as  to  creditors.  If  made  to 
procure  time,  or  for  tbe  benefit  of  tbe  as- 
signor, it  is  fraudulent"  In  tbe  case  of 
Vernon  v.  Morton,  8  Dana,  263,  tbe  court 
said:  "And  again,  when  it  appears  upon  the 
face  of  tbe  deed  of  trust  that  the  motives 
for  making,  It  were  to  prerenta  sacrifice  of  tbe 
property,  ai  bad  motive  is  shown,— a  motive 
to  obstruct  tbe  ordinary  process  of  law,  or 
tbe  subjection  of  the  property  to  the  pay- 
ment of  debts,— wblcb  vitiates  the  whole 
deed."  See,  also,  Nesbltt  v.  Digby,  13  lU. 
387;  Phelps  v.  Curts,  80  IlL  113. 

Another  fact  connected  with  this  assign- 
ment, which  is  found  by  the  master,  and 
wblcb  shows  the  fraudulent  character  of 
this  deed,  is  "the  continuance  of  the  busi- 
ness, and  tbe  practical  management  of  af- 
fairs "by  tbe  assignors."  Theb*  employment 
in  the  store;  tbe  buying  of  new  goods  "to 
replenish  stock,"  sometimes  by  tbe  assign- 
ors, and  sometimes  by  tbe  assignee,  imtil 
$17,605.22  of  the  proceeds  of  the  sale  of 
goods  bad  been  expended  in  tbe  purchase  of 
new  goods;  the  continuance  of  the  business 
at  the  same  place  under  tbe  old  sign  of  the 
firm,— are  facts  which,  if  standing  alone  la 
this  case,  would  stamp  tbe  assignment  as  a 
fraudulent  conveyance,  and  render  tbe  deed 
invalid,  as  to  creditors.  When  an  assign- 
ment of  a  stock  in  trade  is  made  for  tbe  ben- 
efit of  creditors,  as  in  this  case,  tbe  law  re- 
quires reality  and  good  faith  In  all  tbe  par- 
ties connected  with  the  transaction,  and  not 
a  sliam  and  a  pretense.  The  assignor  must, 
in  good  faith,  part  with  tbe  posi^ession,  man- 
agement, and  control  of  the  «tock  and  busi- 
ness to  the  assignee,  who  must  speedily,  and 
with  honest  care,  reduce  the  stock  to  cash, 
and  distribute  it  to  the  creditors.  In  tbe 
case  of  Levy's  Accounting,  1  Abb.  N.  C.  p. 
186,  the  court  used  this  language:  "The  idea 
that  a  general  assignee  for  the  benefit  of 
creditors  can,  in  the  exercise  of  any  proper 
discretion  imposed  upon  him  by  virtue  of 
the  assignment,  proceed  to  conduct  and 
carry  on  the  previous  business  of  the  assign- 
or so  long  as  he  pleases,  or  do  any  act  in 
respect  thereto  except  such  as  tends  to  the 
most  speedy  conversion  of  the  assigned  es- 
tate Into  cash,  is  wholly  unvenable;  and  the 
acts  of  tbe  assignee  tending  to  any  other  re- 
sult are  in  fraud  of  the  creditor,  in  hinder- 
ing and  delaying  him  in  the  realization  of 
what  is  Justly  due  him,  either  from  bis 
debtor  or  the  assigned  estate."  And  when 
a  stock  of  goods  in  a  retail  business  is  as- 
signed the  assignee  cannot  continue  tbe 
business  and  retail  the  goods  as  before,  with 
the  view   of  obtaining  higher  prices,   but 


must  sell  them  at  once.  It  is  even  held  a 
breach  of  trust  for  tbe  assignee  to  delay  the 
sale  of  the  property  for  tbe  purpose  of  retail- 
ing it  at  a  higher  price.  See,  also.  Hart  v. 
Crane,  7  Paige,  37;  Dunham  v.  Waterman, 
17  N.  Y.  9;   Bank  v.  Inloes,  7  Md.  380. 

It  Is  dear,  therefore,  that  in  whatever 
light  we  view  this  transaction,— whether  we 
consider  tbe  provisions  and  terms  as  con- 
tained on  the  face  of  tbe  deed  of  assign- 
ment, or  whether  we  view  it  from  tbe  con- 
duct of  tbe  parties  prior  to,  at  the  time,  and 
subsequent  to  its  execution,  with  the  facts 
and  circumstances  connected  with  their 
management  of  tbe  property  under  the  deed, 
as  found  by  tbe  master,  we  must  reach  the 
conclusion  that  the  assignment  was  fraudu- 
lent and  void,  as  to  creditors  of  the  firm. 
Tbe  decree  of  the  court  below  will  be  set 
aside,  and  the  cause  reversed  and  remanded 
with  directions  to  the  court  below  to  enter 
a  decree  canceling  and  setting  aside  tlie 
deed  of  assignment,  and  for  such  other  or- 
ders as  may  be  necessary. 

SMITH,  O.  J.,  and  COLLIER  and  LAUGH- 
LIN,  JJ.,  concur. 

O  N.  M.  650) 
OAK  GROVE  &  SIERRA  VERDE  CATTLE 
CO.  V.  FOSTER. 
(Supreme  Court  of  New  Mexico.     Aug.  24, 
1895.) 
Corporations  —  Adthobitt  of  Treasurer  —  Ac- 
tion ON  Note— Plbabino— Evidence 
— Bona  Fibe  Holder. 

1.  The  treasurer  of  a  corporation  is  not  snoh 
an  officer  as  is  vested  with  implied  power  to 
make  negotiable  paper  in  its  name. 

2.  Under  Comp.  Laws,  S  1922,  declaring  thnt 
the  "due  execution  and  genuineness"  of  a  writ- 
ten instrument  made  a  part  of  a  pleading  is  ad- 
mitted by  the  opposite  party  unless  he  denies 
the  same  under  oath  "In  another  pleading  or 
writing"  filed  in  the  catise.  it  is  reversible  error, 
in  an  action  agninst  a  corporation  on  a  note  ex- 
ecuted by  its  Ireaanrer,  to  strilie  out  a  plea  deny- 
ing execution  of  the  note  by  the  defendant,  or 
by  any  one  authorized  by  it,  and  verified  by  its 
i>resi(lent. 

3.  In  an  action  against  a  corporation  on  a 
note  executed  by  its  treasurer  without  express 
authority,  evidence  that  the  treasurer  had  nev- 
er executed  other  notes  to  the  plaintiff  for  the 
defendant  previous  to  the  one  in  suit  is  admis- 
sible. 

4.  On  suit  by  a  bank  against  a  corporation 
on  its  note,  it  appeared  that  the  note  was  ex- 
ecuted by  the  treasurer  of  the  defendant,  who 
was  also  president  of  plaintiff,  without  author- 
ity, in  consideration  of  the  transfer  to  his  per- 
sonal account  of  an  acceptance  of  a  third  per^ 
son,  given  as  collateral  security  for  a  loan,  and 
that  the  said  president,  acting  for  the  discount 
committee  of  the  bank,  discounted  the  same, 
and  creditrd  it  on  such  personal  acceptance. 
Held,  that  the  bank  was  not  a  holder  for  value 
without  notice. 

Error  to  district  court.  Grant  county;  be- 
fore Justice  Fall. 

Action  by  E.  L.  Foster,  receiver,  against 
the  Oak  Grove. &  Sierra  Verde  Cattle  Com- 
pany on  a  promissory  note.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 
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TMs  was  an  action  In  assumpsit  by  the 
defendant  In  error,  as  receiver  of  the  First 
National  Bank  of  Demlng,  against  plaintiff 
In  error,  upon  the  following  promissory  note: 
"?6,000.  Demlng,  New  Mexico,  Dec.  1,  1892. 
On  March  1st  after  date,  we  Jointly  and  sev- 
erally promise  to  pay  to  the  order  of  the 
First  National  Bank  six  thousand  no/ioo 
dollars,  at  the  First  National  Bank  of  Dem- 
lng, with  Interest  at  the  rate  of  one  per  cent, 
per  month  from  Jany.  1st,  1892,  until  paid. 
Value  received.  And  in  event  of  a  suit  to 
enforce  the  collection  of  this  note^  or  any 
portion  thereof,  we  further  agree  to  pay  the 
additional  sum  of  ten  i>er  cent,  upon  the 
amount  found  due,  as  attorney's  fees  in 
said  suit  The  Oak  Grove  and  Sierra  Verde 
Cattle  Co.,  per  0.  H.  Dane,  Treasurer.  No. 
1,598.  *«,000.  Due  Mar.  1,1892."  The  declara- 
tion claimed  that  amount,  with  Interest  and 
10  per  cent,  as  attorney's  fees,  and  was 
made  returnable  to  the  November,  1883, 
term  of  said  district  court.  At  this  term  de- 
fendant filed  a  plea  "that  the  note  upon 
which  plalntUTs  action  is  founded  was  not 
executed  by  It,  the  defendant,  or  by  any  one 
authorized  to  bind  It  in  the  premises,"  and 
to  this  plea  is  an  affidavit  that  "T.  F.  Con- 
way, agent  for  said  defendant  in  this  behalf, 
makes  oath  that  the  above  plea  is  true."  At 
said  term  the  record  shows  the  following: 
"Now,  by  order  of  the  court,  the  defendant 
herein  is  granted  leave  to  plead  over  in  this 
cause.  And  now  the  court  overruled  plain- 
tiff's motion  to  strike  out  the  pleas  hereto- 
fore filed  herein."  At  the  April,  1894,  term 
of  said  court  there  was  filed  plea  of  general 
Issue  and  special  pleas,  both  concluding  to 
the  country.  The  first  special  plea  alleged 
that  defendant  "did  not  execute,"  and  tliat  it 
"did  not  authorize  any  person  to  execute, 
the  said  promissory  note"  for  it  or  in  its  be- 
half. To  these  pleas  was  annexed  the  affi- 
davit of  Henry  W.  Bishop,  as  president  of 
defendant  corporation,  "that  said  defendant 
never  authorized  any  person  to  execute  said 
promissory  note  for  It  or  In  its  behalf;  that 
said  defendant  never  ratified  the  execution 
of  said  promissory  note;  and  that  I  have 
read  the  foregoing  pleas  by  the  said  defend- 
ant above  pleaded,  and  know  the  contents 
thereof,  and  that  the  same  is  true  in  sub- 
stance and  in  fact.  So  help  me  God."  Issue 
was  Joined  on  these  pleas  as  follows:  "And 
the  said  plaintiff,  to  the  pleas  respectively 
of  the  said  defendant  company,  whereof 
said  defendant  puts  itself  up<Mi  the  country, 
doth  the  like."  At  a  later  day  of  the  term 
two  additional  pleas  were  filed,  both  con- 
cluding with  a  verification,  and  neither 
sworn  to.  The  first.  In  substance,  alleged 
that  the  note  was  obtained  by  fraud  and 
circumvention.  In  that  C.  H.  Dane,  being 
treasurer  of  defendant  corporation,  made 
and  gave  said  note  without  consideration, 
and  the  bank,  well  knowing  Dane  bad  no 
authority  to  execute  said  note,  accepted  the 
same  as  the  note  of  Dane,  and  not  of  de- 


fendant The  other  additional  plea  alleged 
that  Dane  signed  the  note  without  authority, 
and  delivered  same  to  the  bank  without 
consideration,  either  to  Dane  or  defendant, 
as  to  which  the  bank  had  notice,  and  such 
delivery  was  for  the  purpose  of  entering  up- 
on the  books  of  the  bank  said  note  as  a  fic- 
titious credit  and  asset  of  said  bank.  Plain- 
tiff moved  to  strike  out  the  second,  third, 
and  fourth  pleas,  because  the  second  plea  'is 
applicable  only  to  actions  upon  instruments 
under  seal;  because  the  matter  in  the  third 
may  be  shown  under  plea  of  general  Issue; 
and  the  same  as  to  the  fourth,  if  they 
make  any  defense.  The  court  below  sus- 
tained the  motion  as  to  all  three  of  said 
pleas,  and  the  cause  proceeded  to  trial,  as 
may  be  inferred,  though  not  definitely  shown, 
upon  the  "sworn  plea  of  the  general  issue." 
Over  the  objection  of  defendant  that  the 
note,  "under  the  sworn  plea  of  the  general 
issue,  cannot  be  introduced  except  Its  execu- 
tion be  first  proven,"  the  court  admitted  the 
note  in  evidence;  and.it  being  admitted  that 
plaintiff  Is  recover,  etc.,  and  the  suit  prop- 
erly brought,  plaintiff  rested  Its  case.  The 
defense  introduced  as  a  witness  F.  H.  Sie- 
bold,  who  was  cashier  of  the  bank  at  the 
time  that  the  note  was  given,  who  testified, 
In  effect:  That  the  note  came  into  the  bank 
January  7,  1892.  That  at  the  time  Dane 
was  president  and  director  of  the  bank. 
That  he  never  saw  the  note  made.  That 
cm  the  books  of  the  bank,  bills  receivable 
was  charged  with  $6,000,  and  the  number 
1,032,  standing  for  acceptance  of  $20,000 
given  by  Masterson  on  HuUer,  was  credited 
with  510,500,  being  ?6,000,  amount  of  this 
note,  and  another  item  of  $4,500.  The  ac- 
ceptance was  entered  on  the  books  October 
5,  1891,  and,  being  $10,000  over  the  limit  that 
the  bank  (being  capitalized  for  $100,000) 
could  loan  to  any  one  individually,  Dane  had 
to  reduce  this  overllmit  paper  because  the 
bank  examiner  was  expected  along  very 
soon.  This  $6,000  was  given  as  part  pay- 
ment to  reduce  this  overllmit  paper.  "Q. 
Was  It  credited  on  the  $20,000  acceptance 
in  any  way?  A.  Yes,  sir.  On  one  account." 
This  acceptance  was  drawn  by  Masterson, 
accepted  by  Huller,  and  used  by  Masterson 
as  collateral  security.  Dane  took  the  col- 
lateral security,  put  it  In  bills  receivable  on 
or  about  October  5,  1891,  as  his  individual 
paper,  and  got  from  the  bank  the  value  of 
$20,000  for  the  acceptance.  The  following 
question  and  answer  was  asked  and  given: 
"Q.  The  $6,000  note,  then,  was  used  by  Mr. 
Dane  to  reduce  his  personal  liability  on  the 
$2(),(XX)  acceptance  to  the  bank?  A.  Yes, 
sir."  Plaintiff  moved  to  strike  out  the  testi- 
mony as  to  the  fact  of  Dane  using  this 
money  personally,  which  was  sustained,  and 
exception  taken,  but  the  testimony  was  al- 
lowed to  stand  "as  to  the  consideration  for 
the  note"  and  "as  to  the  proceeds  of  the 
note."  It  is  dlHlcult  to  gather  from  the  tes- 
timony whether  the  witness  meant  to  say 
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the  acceptance  which  was  given  as  collateral 
security,  which  was  reduced  by  the  $6,000 
note,  or  whether  the  Indebtedness  of  Dane, 
which  purported  to  be  reduced  by  the  ac- 
ceptance, was  so  reduced;  but  it  is  taken 
that  the  indebtedness  was  reduced,  as  the 
collateral  did  not  belong  to  the  bank,  and 
would  not  have  been  reduced  If  it  had. 
These  questions  were  asked:  "Q.  In  the  reg- 
ular course  of  business  in  the  Doming  Bank 
at  the  time  you  were  cashier,  who  attended 
to  the  discounting  paper?  A.  Mr.  Dane.  Q. 
That  bank  had  a  discount  committee,  didn't 
ItY  A.  Yee,  sir.  Q.  How  many  members? 
A.  Three.  Q.  Directors?  A.  Three  direct- 
ors. Q.  Under  the  by-laws  of  the  bank, 
whose  duty  was  it  to  pass  oh  the  discounted 
notes,  loans,  etc.?  A.  The  discount  commit- 
tee. Q.  Who  actually  acted?  A.  Mr.  Dane. 
Q.  Did  you  have  anything  to  do  with  the 
discount  of  any  notes?  A.  No,  sir.  Mr. 
Dane  had  an  account  with  the  bank  as  treas- 
urer of  defendant  cbmpany,  and  checked 
against  It  from  time  to  time.  Q.  Did  Mr. 
Dane,  as  treasurer,  execute  or  discount  in 
your  bank,  the  First  Naticmal  Bank  of  Dom- 
ing, a  note  of  the  Oak  Orove  &  Sierra  Verde 
Cattle  Company,  previous  to  this?"  This 
question  being  objected  to  as  Incompetent, 
Immaterial,  and  irrelevant,  objection  was 
sustained,  and  exception  noted.  The  wit- 
ness stated  that  no  consideration  passed  out 
of  the  bank  for  the  note.  Other  testimony 
was  offered  by  the  defendant  as  to  by-laws, 
but  was  ruled  out,  and  the  court  instructed 
the  Jury  to  find  a  verdict  for  amount  of  note. 
Interest,  and  attorney's  fees.  Motion  for 
new  trial  being  made  and  overruled,  the 
case  Is  here  by  writ  of  error. 

O.  D.  Bantjs  and  A.  A.  Jones,  for  plain- 
tiff in  errw.  H.  B.  Fergusson,  for  defend- 
ant In  error. 

COLLIER,  J.  (after  stating  the  facts).  The 
aBsignments  of  error  \^bich  will  be  noticed 
in  this  opinion  are  that  the  court  below 
erred  in  striking  out  the  second,  third,  and 
fourth  pleas;  in  admitting  in  evidence  the 
promissory  note  upon  which  the  action  was 
founded;  in  excluding  legal  and  competent 
evidence;  and  in  instructing  the  Jury  to  find 
for  the  plaintiff. 

In  considering  the  question  of  striking  out 
the  pleas,  we  will  take  It  that  the  first 
plea  was  regarded  by  the  court  and  counsel 
at  the  trial  as  not  being  In  the  case,  and 
that  of  the  four  other  pleas  the  three  last 
were  stricken  out  by  the  court,  thus  leaving 
what  the  counsel  for  the  defendant  in  the 
court  below,  plaintiff  in  error  here,  denomi- 
nated "sworn  plea  of  the  general  issue." 
The  question  of  striking  out  the  third  and 
fourth  pleas  is  perhaps  easily  disposed  of  by 
saying  that,  as  these  pleas  merely  set  up 
want  of  consideration,  evidence  as  to  that 
may  be  given  under  the  general  issue. 

The  second  plea,  which  denies  that  the  de- 
fendant either  executed  the  note  sued  on 


or  authorized  any  x>erson  to  execute  It  in  its 
behalf,  and  is  verified  by  the  affidavit  of 
the  president  of  the  defendant  company, 
was  stricken  out  upon  the  ground  that  such 
a  plea  was  only  applicable  to  Instruments 
under  seal.  This  question  requires  a  more  ex- 
tended consideration.  The  particular  ground 
stated  in  the  motion  for  striking  out  the 
second  plea  Is  that  such  plea  Is  applicable 
only  to  actions  upon  Instruments  under  seal; 
and  this,  we  think,  was  so  decided  In  Luna 
V.  Mohr,  3  N.  M.  60,  1  Pac.  860.  It  cannot 
be  gathered  from  the  opinion  In  that  case 
whether  section  1922,  enacted  In  1882,  was 
in  force  at  the  time  of  the  filing  of  the  plea 
of  non  est  factum,  but  there  is  not  In  the 
opinion  any  reference  whatever  to  said  sec- 
tion. Section  1922  enables  either  party,  plain- 
tiff or  defendant,  to  take  as  admitted  by 
the  other  party  the  genuineness,  and  due 
execution  of  any  written  Instrument  referred 
to  in  a  pleading,  where  It  or  a  copy  Is  Incor- 
porated In  or  attached  to  such  pleading,  un- 
less in  another  pleading  or  writing  filed  in 
the  cause  the  opposite  party  denies  the  same 
under  oath.  If,  under  the  rules  of  evidence, 
"genuineness  and  due  execution"  would  have 
to  be  proven  as  to  the  particular  written  In- 
strument referred  to  and  attached  to  the 
pleading,  this  necessity  would  be  obviated 
by  there  not  being  a  denial  of  the  same  un- 
der oath.  If,  however,  under  the  rules  of 
evidence,  "genuineness  and  due  execution" 
is  not  necessary  to  be  proven  before  the  In- 
strument can  be  admitted  in  evidence,  a  de- 
nial under  oath  could  not  Imp98e  a  condition 
of  admissibility  that  did  not  before  exist 
For  example,  if  an  action  is  brought  upon 
a  promissory  note  purporting  to  be  signed 
by  the  defendant,  a  denial  under  oath  of  the 
genuineness  and  due  execution  would  not 
take  the  place  of  section  1014,  Comp.  Laws, 
which  provides:  "When  any  party  to  a  suit, 
either  as  principal  or  security,  or  indorser, 
founded  on  any  written  Instrument,  covenant 
or  agreement  whatever,  shall  deny  his  sig- 
nature, he  shall  do  the  same  under  oath." 
The  denial  referred  to  in  section  1922  would 
be  merely  inapplicable  in  that  kind  of  a 
case,  so  far  as  genuineness  and  due  execu- 
tion are  concerned.  Was  it  applicable,  bow- 
ever,  in  the  case  at  bar,  for  this  purpose? 
The  note  sued  on  purported  to  be  the  obliga- 
tion of  an  artificial  person,  a  corporation, 
executed  by  its  ofilcer,  having  requisite  au- 
thority. As  such,  plaintiff  brought  suit  upon 
it  He  must  be  held  to  have  averred  the  gen- 
uineness and  due  execution  of  that  note, 
and.  Inasmuch  as  there  Is  annexed  to  the 
declaration  what  ptu'ports  to  be  a  copy  of 
the  note  Itself,  such  genuineness  and  due 
execution  could  be  taken  as  admitted,  unless 
denied  under  oath.  This  would  be  as  much 
the  cose  as  If  Richard  Roe  were  sued  upon 
a  promissory  note  signed  "Richard  Roe,  per 
John  Jones,  agent";  and  neither  case  might 
be  met  by  a  denial  of  making  signature.  We 
hold,  therefore,  that  the  second  plea,  being 
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swwn  to,  constltnted  a  denial  under  oath, 
Mntemplated  by  section  1022,  and  the  court 
«rr«d  in  sustaining  the  motion  to  strike  the 
same  out  We  do  not  hold  that  a  plea  was 
strictly  necessary,  but  think  that  the  statute 
would  be  satisfied  by  an  affidavit  denying 
genuloeness  and  due  execution,  Its  office 
being  merdy  to  prevent  an  admission  of 
genuineness  and  due  execution  arising.  The 
<lenlal  may  be  "In  a  pleading  or  writing  filed 
in  the  cause."  Any  mode  Is  sufficient,  so 
that  the  denial  Is  under  oath.  Is  this  re- 
Terslble  error? 

This  Inquiry  Involves  at  least  two  consid- 
«ratlon8.  If  the  treasurer,  who  signed  the 
note.  Is  not  such  officer  of  a  corporation  as 
makes  his  signing  a  promissory  note  pre- 
«umptlyely  or  prima  facie  the  act  of  the  cor- 
poration, then  the  burden  of  showing  that 
he  acted  with  authority  Is  upon  the  plaintiff. 
If  a  treasurer  of  a  corporation  is  such  an 
officer  as  is  vested  with  implied  power  to 
make  negotiable  paper  In  its  name,  then  the 
burden  is  on  the  defendant  to  sliow  the  want 
-of  such  authority  In  a  particular  case;  and 
the  denial  under  oath  required  by  section 
1922  merely  leaves  the  parties  to  make  out 
their  case  under  the  ordinary  rules  of  evi- 
dence. In  Fifth  Ward  Sav.  Bank  v.  First 
Nat.  Bank  (N.  J.  Brr.  &  App.)  7  Att.  318, 
it  is  held  that  a  treasurer  of  a  savings  bank 
had  no  authority  or  power  vlrtute  officii  to 
borrow  money  for  the  savings  bank  and 
give  its  notes  or  pledge  its  security  In  pay- 
ment. It  is  also  stated  In  Daniel,  Neg.  Inst 
{  394,  citing  Torrey  v.  Association,  5  Allen, 
.327,  that  the  treasurer  of  a  corporation  Is 
not  such  an  offlicer  as  Is  vested  with  Implied 
-power  to  make  negotiable  paper  In  its  name. 
In  Be  Great  Western  TeL  Co.,  6  Biss.  363, 
Fed.  Gas.  No.  5,739,  it  is  stated  tliat  usage 
may  authorize  the  treasurer  of  a  corporation 
to  bind  It  by  a  promissory  note,  plainly  Im- 
plying that  otherwise  he  could  not.  This 
also  we  understand  to  be  the  rule  laid  down 
by  Mor.  Prlv.  Corp.  §  251,  and  that  such  prin- 
ciple is  well  established.  In  Craft  v.  Ball- 
road  Co.,  150  Mass.  207,  22  N.  E.  920,  it  Is 
stated  that,  whatever  may  be  true  of  trading 
corporations,  there  Is  nothing  In  the  nature 
of  the  business  of  a  horse-railroad  corpora- 
tion, or  of  the  duties  of  a  treasurer  of  such 
a  cori>oratlon,  which  implies  that  the  treas- 
urer, by  virtue  of  his  office,  has  authority  to 
borrow  money  for  the  company,  or  give  its 
-notes  therefor.  By  reference  to  Monument 
Nat  Bank  v.  Globe  Works,  101  Mass.  67, 
we  find  that  by  statute  in  Massachusetts  the 
treasurer  or  manager  of  a  trading  corpora- 
tion may  bind  the  company  to  the  payment 
-of  promissory  notes  made  In  pursuance  of 
the  business  of  the  company.  We  hold, 
therefore,  that,  with  the  second  plea  In  the 
case,  It  would  have  devolved  upon  the  plain- 
tiff in  the  court  below  to  show  authority  in 
C.  H.  Dane,  treasurer,  to  execute  the  note 
sued  on,  as  a  condition  precedent  to  recov- 
ery.  At  the  time  the  note  was  offered,  ob- 


jection was  made  to  its  admissibility  upon 
the  ground  that  under  the  sworn  plea  of  the 
general  issue  its  execution  must  be  first 
proven.  We  do  not  think  that  "a  sworn  plea 
of  general  issue"  Is  such  denial  as  Is  required 
by  section  1922,  and  that  as  the  case  then 
stood,  the  objection  was  properly  overruled. 
The  objection  would  have  been  good,  how- 
ever, if  predicated  upon  the  second  plea, 
which  we  hold  to  have  been  improperly 
stricken  out 

It  is  contended,  however,  that,  inasmuch  as 
the  testimony  put  In  by  the  defense  showed 
authority  In  the  treasurer  to  execute  the  note 
sued  upon,  the  striking  out  of  the  second 
plea  was  without  prejudice  to  defendant,  and 
the  Judgment  should  be  affirmed.  We  have 
examined  the  record  carefully  as  to  this,  and 
the  only  thing  we  find  upon  the  subject 
which  may  be  supposed  to  touch  the  question 
Is  as  follows:  "Q.  At  the  time  the  note  was 
received  In  the  bank,  had  you  or  not  any 
knowledge  In  your  official  capacity  as  cashier, 
derived  In  the  course  of  your  official  duties, 
with-  regard  to  Mr.  Dane's  authority  to  sign 
the  name  of  the  defendant  to  that  note?  A. 
Mr.  Dane  told  me  he  was  treasurer  of  the 
company,  and  he  had  an  Oak  Grove  &  Sierra 
Verde  Cattle  Company  account  Bind  he  was 
drawing  checks  from  time  to  time  against 
that  account  as  treasurer.  That  Is  all  I  know 
about  It.  Q.  Tou  know  nothing  about  this 
note  or  the  authority?  A  No,  sir;  I  do  not. 
I  suppose  he  was  treasurer  of  the  company. 
Q.  Did  Mr.  Dane,  as  treasurer,  ever  execute 
or  discount  in  your  bank,  the  First  National 
Bank  of  Demlng,  a  note  of  this  kind,  a  note  of 
the  Oak  Grove  &  Sierra  Verde  Cattle  Company, 
previous  to  this?"  This  last  question  was 
ruled  out  as  incompetent.  Irrelevant  and  im- 
material. It  can  scarcely  be  contended  that 
the  drawing  of  checks  by  the  treasurer 
against  money  of  a  corporation  establishes, 
or  even  tends  to  establish,  a  usage  as  to  the 
giving  of  promissory  notes  of  the  corporation. 
It  Is  no  different  to  draw  a  check  upon  a 
bank  where  corporation  funds  are  deposit- 
ed, in  payment  of  its  bills,  than  for  him  to 
keep  the  money  in  the  corporation's  safe  and 
pay  It  out  on  proper  demand.  Under  the 
theory  upon  which  the  case  was  tried  In  the 
court  below,  this  ^luestion  was  competent, 
material,  and  relevant  ■  Such  testimony 
would  not  have  been  competent  against  an  in- 
nocent holder  for  value,  who  received  the 
note  of  a  corporation  executed  by  an  officer 
with  prima  farie  authority,  such  as  a  cashier 
in  Indorsing  the  commercial  paper  of  his 
bank.  See  West  St  Louis  Savings  Bank  ▼. 
Shawnee  Bank,  95  U.  S.  559.  In  the  case  at 
bar  we  think,  however,  that,  even  if  the 
treasurer  stood  as  an  officer  prima  facie  au- 
thorized to  execute  the  note  sued  upon,  the 
question  ruled  out  would  have  been  compe- 
tent evidence  as  a  circumstance  taken  with 
the  others  that  were  shown.  Thus  It  was 
shown  that  Dane  was  president  of  the  bank 
at  the  time  that  he  executed  the  note  of  the 
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cattle  company;  that  without  a  dollar's  cash 
passing  from  the  bank  to  him  as  treasurer, 
or  to  the  cattle  company,  he  credited  his  In- 
dlTidual  account,  and  charged  the  cattle  com- 
pany account  on  the  books  ot  the  bank;  and 
that,  as  president  of  the  bank,  he  attended  to 
the  discounting  of  paper,  and,  notwithstand- 
ing there  was  a  discount  committee,  Dane 
actually  acted.  Under  these  circumstances 
the  jury  should  have  had  the  benefit  of  proof 
•Uiat  this  note  was  the  first  attempted  exer- 
lise  of  authority  by  the  treasurer  of  the  cat- 
tle company  to  discount  its  note. 

As  this  case  is  to  go  back  for  a  new  trial 
because  of  the  error  in  striking  this  second 
plea  out,  and  in  eCTect  holding  that  Dane,  as 
treasurer,  had  prima  facie  authority  to  ex- 
ecute the  note  sued  upon,  we  will  express 
our  views  upon  other  questions  for  the  court's, 
guidance  upon  a  retrial.  We  think  that  the 
eyldmce  in  the  case  establishes  that  the  bank 
was  not  a  holder  for  value  without  notice, 
if.  Indeed,  It  was  a  holder  for  value  at  all. 
In  Bank  v.  Blake,  60  Fed.  78,  the  plaintiff  bank 
sued  upon  a  promissory  note,  negotiable  In 
form,  due  one  year  aftw  date,  and  trans- 
ferred for  value  before  maturity.  The  de- 
fendant pleaded  that  the  note  was  part  of  a 
contract  relating  to  real  estate,  and  the  con- 
sideration of  its  giving  was  the  promise  of 
N.  A.  Cornish  to  protect  certain  real  estate 
from  Incumbrance  thereon,  that  he  failed  to 
do,  and  defendant  became  entitled  to  a  sur- 
render of  the  note.  It  was  further  alleged 
that  at  the  time  of  the  transfer  of  the  note 
Cornish  was  the  president  and  general  man- 
ager of  plalntitr  bank.  A  demurrer  to  the 
plea  was  overruled,  the  court  saying:  "Upon 
these  facts,  is  the  plaintiff  a  bona  fide  holder 
of  the  note  puei  on?  It  is  claliped  for  the 
demurrer  that  the  knowledge  which  Cor- 
nish had  cannot  be  imputed  to  the  bank,  be- 
cause he  acted  for  himself  in  the  transac- 
tion; that  his  Interest  was  opposed  to  that 
of  the  bank,  and  that,  therefore,  there  is  no 
presumption  of  a  communication  by  him 
against  his  own  Interests,  but  that  the  pre- 
sumption Is  the  other  way,— that  he  concealed 
the  knowledge  be  had  of  the  infirmity  of  his 
own  title.  A  large  number  of  cases  are  cited 
In  support  of  this  view,  and  It  is  well  set- 
tled that  an  oflScer  or  agent,  dealing  with  a 
corporation  or  his  principal  on  bis  own  ac- 
count, is  not  presumed  to  communicate 
knowledge  which  It  would  be  his  Interest  to 
conceal,  and  the  corporation  or  principal  Is 
not  chargeable  with  such  knowledge.  But 
*here  is  no  room  for  the  application  of  this 
principal  where  the  agent  is  the  sole  repre- 
sentative of  both  parties  in  the  transaction." 
On  that  case  the  inference  was  merely  drawn 
that  Cornish  was  the  sole  representative  of 
totb  parties,  because  it  was  stipulated  that 
ne  was  president  and  general  manager,  and 
OS  such  was  duly  authorized  to  discount 
aotes,  and  generally  to  act  for  plaintiff  in 
such  matters.  In  this  case  the  proof  shows 
that  Dane  alone  attended  to  the  discounting 


of  notes,  performing  all  the  duties  of  the  dis- 
count committee.  In  that  case  acttial  value 
was  paid  by  the  bank  to  the  payee  of  the 
note.  In  this  case  It  merely  appears  that 
there  was  a  book  entry.  Numerous  cases  are 
cited  in  the  opinion  in  Bank  v.  Blake,  supra, 
some  of  which  are  found  In  the  brief  of  plain- 
tiff in  error.  We  think  the  view  enunciated 
In  that  case  should  apply  to  this.  If  It 
should  be  shown  upon  another  trial  that 
Dane  was  not  the  sole  representative  of  both 
parties  In  this  transaction,  we  think  it  will 
also  be  necessary  to  show  that  this  treasurer 
acted  with  authority,  either  expressly  granted 
or  Implied  from  usage  or  a  long  course  of 
dealings;  that  the  ofiicers  of  the  bank,  other 
than  Dane,  had  no  knowledge  of  Its  being. 
If  It  was,  a  personal  transaction  of  Dune's, 
and  that  the  bank  gave  value  for  the  note. 
Inasmuch  as  the  receiver,  under  the  rulings 
of  the  court,  was  not  called  on  to  make  any 
such  proof,  and  should  be  given  such  op- 
portunity, we  reverse  the  judgment  of  the 
court  below,  and  remand  the  case  for  a  new 
trial,  with  directions  to  reinstate  the  defend- 
ant's second  plea;  and  tills  Is  accordingly 
done. 

SMITH,   C.   J.,   approves  the  conclusion. 
LAUGHLIN,  J.,  concurs. 


(7  N.  U.  6Tt) 

DB  CORDOVA  et  al.  v.  KORTB  et  al. 

(Supreme  Court  of  New  Mexico.     Aug.  24, 

1895.) 

RsFEBENOB— Consent— MoniFTirfo  Fiicuixas  or 

Fact— Parol  EvinESCB. 

1.  Where  there  is  no  objection  to  a  refer- 
ence by  the  court  of  all  the  issues  in  a  suit  to 
a  master,  consent  of  all  parties  to  such  refer- 
ence will  be  presumed. 

2.  It  18  reversible  error  for  the  district  court, 
acting  solely  on  a  master's  report,  to  set  aside 
or  modify  findings  of  fact  by  the  master  on  con- 
flicting evidence,  unless  there  was  dearly  error 
in  such  flndings. 

3.  Parol  evidence  is  admissible  to  show  that 
the  name  of  an  individual,  used  as  grantee  in  a 
deed,  was  a  partnership  name. 

Appeal  from  district  court,  San  Miguel 
county;  before  Justice  O'Brien. 

Bill  by  Doloritas  Martin  de  Cordova  and 
others  against  Henry  Korte  and  others.  From 
a  decree  dismissing  the  bill,  plaintiffs  appeal. 
Reversed. 

T.  B.  Catron  and  J.  D.  W.  Veeder.  for  ap- 
pellants.    Long  &  Fort,  for  appellees. 

BANTZ,  J.  This  Is  a  suit  .in  chancery 
brought  by  Doloritas  Martin  de  Cordova  and 
others,  as  the  natural  heirs  of  Frederioh 
Metzger,  against  Henry  Korte.  After  the 
Issues  were  made  up,  Henry  Korte  died,  and 
the  cause  was  revived  against  his  heira  and 
representatives.  The  bill,  briefly  stat<Ml, 
avers  that  Metzger  died  in  Mora  county  In 
188.").  possessed  of  a  large  real  and  personal 
estate,    consisting   of    merchandise,    cattle, 
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boiscs,  ranches,  and  farms;  that  Metzger,  at 
the  time  of  his  death,  was  In  partnership 
with  Korte,  under  the  name  of  Henry  Korte; 
and  that  Metzger  had  made  conveyances  of 
all  of  his  property  to  Kort^  which  were  really 
intended  for  the  use  of  the  partnership  con- 
ducted under  the  name  of  Henry  Korte,  and 
had  contributed  $100,000  to  the  firm,  which 
was  Indebted  to  him  in  that  sum  at  the  time 
of  bis  death.  The  bill  further  avers  that 
Korte  took  out  letters  of  administration  up- 
on Metzger'B  estate,  and  falsely  and  fraud- 
ulently Inventoried  the  property  as  of  the 
value  of  only  $180,  and  tliat  he  had  refused 
to  account  for  the  balance.  It  is  also  al- 
leged that  complainants  are  the  children  of 
Metzger,  an  unmarried  man,  and  of  one 
Viviana  Martin,  an  unmarried  woman,  and 
that  Metzger  left  surviving  him  no  other  nat- 
ural children  or  descendants.  A  discovery 
and  accounting  are  prayed,  and  that  the 
property  of  the  firm,  held  in  the  name  of 
Henry  Korte,  to  which  Metzger's  heirs 
would  be  entitled,  be  decreed  to  complain- 
ants, and  for  general  relief.  The  defend- 
ants' answer  denied  all  of  the  material  al- 
legations of  the  bill,  and  alleged  that  Metz- 
ger left  surviving  him  one  Juana,  the  wife 
of  Korte,  a  natural  child  of  Metzger,  by 
whom  she  had  been  adopted.  The  court  be- 
low, without  objection  from  either  side,  re- 
ferred the  whole  case  to  a  master,  to  take 
testimony  and  report  his  findings  of  fact 
and  conclusions  of  law.  A  large  amount  of 
testimony  was  taken,  and  a  great  many  wit- 
nesses were  examined  by  the  parties.  The 
principal  question  of  fact  seems  to  have 
been  in  regard  to  certain  conveyances  made 
in  June,  1873,  by  Metzger  to  Henry  Korte, 
covering  all  of  his  visible  property,  real  and 
personal,  the  consideration  of  which,  as 
named,  was  $18,3.30  in  money  and  $2,300  In 
book  accounts.  The  complainants  introduc- 
ed a  number  of  old  and  intimate  neighbors 
and  business  acquaintances,  who  testified 
that,  after  these  conveyances,  Korte  and 
Metzger,  in  the  presence  of  each  other,  re- 
peatedly said  that  they  were  in  business  to- 
gether, as  partners  in  equal  shares,  under 
the  name  of  Henry  Korte,  and  that  both  of 
them  seemed  to  have  control  and  direction 
of  the  business,  as  such  partners.  One  of 
the  witnesses  introduced  by  the  defendants, 
who  was  a  subscribing  witness  to  the  deeds, 
testified  that,  when  the  deeds  were  deliv- 
ered, Metzger  said  to  Korte:  "Henry,  here 
is  your  papers.  Hand  me  my  money."  This 
occurred  In  the  store,  and  there  was  a  little 
room  adjoining.  Into  which  Korte  went,  and 
brought  out  a  hat  box  whicu  contained  bun- 
dles of  money,  each  having  around  it  a 
white  paper  band,  whereon  was  marked  the 
amount  of  the  contents.  They  looked  over 
the  figures  on  the  bundles,  and  then  Metz- 
ger told  Korte  to  take  the  money  and  put  it 
away  again;  and  Korte  took  the  money,  and 
put  It  back  in  the  place  where  be  got  It 


from.  On  the  part  of  the  defendants,  wit- 
nesses were  introduced  to  show  that  Metz- 
ger ceased  oil  control  of  the  store  and  other 
property  after  the  conveyances,  and  had  re- 
peatedly said  that  he  had  sold  out  to  Korte, 
and  a  receipt  for  the  consideration  named 
was  also  shown  In  evidence.  The  answer 
avers  that  Metzger  intended  to  go  to  Eu- 
rope, and  had  sold  out  to  Korte  with  that 
expectation,  but  that  he  afterwards  recon- 
sidered his  visit  to  Europe,  and,  being  much 
attached  to  bis  daughter,  Korte's  wife,  con- 
tinued to  live  with  her  until  his  death.  The 
master  found  that  Korte  had  not  In  reality 
paid  Metzger  anything  for  the  property,  and 
that.  In  ti-uth  and  In  fact,  Metzger  anA 
Korte  were  partners  after  the  conveyances. 
The  master  expressly  found  that  it  was  not 
the  purpose  of  Metzger  to  disinherit  his 
children,  the  complainants,  and  he  recom- 
mended a  decree  in  their  favor.  The  de- 
fendants filed  exceptions  to  the  report  of  the 
master,  and  the  court  below  sustained  the 
exceptions,  and  entered  a  decree  for  the  de- 
fendants, dismissing  the  bill;  and  this  cause 
was  brought  here  by  appeal. 

1.  The  findings  of  the  master  were  upon 
disputed  questions  of  fact,  and  were  reached 
after  weighing  the  conflicting  testimony  of  a 
large  number  of  witnesses.  He  had  many 
opportunities  afforded,  by  observation,  for 
judging  of  the  intelligence,  character,  and 
credit  of  the  witnesses,  which  could  not  be 
obtained  from  the  dry  transcript  of  the  testi- 
mony. The  court  below  had,  In  the  nature  of 
things,  no  better  facilities  for  weighing  and 
Judging  that  testimony  correctly  than  an  ap- 
pellate court  would  have.  It  is  not  within 
the  general  province  of  a  master  to  pass  upon 
ail  the  issues  in  an  equity  case,  and  it  has 
been  said  that  it  is  not  competent  for  the 
court  to  refer  the  entire  decision  of  the  case 
to  him,  without  the  consent  of  the  parties. 
Kimberly  v.  Arms,  129  U.  S.  517,  9  Sup.  Ct. 
355.  In  the  case  at  bar  the  court  referred  all 
of  the  Issues  to  the  master,  without  objection, 
and  the  parties  united  in  executing)  the  order. 
Consent  Is  to  be  presumed  wh^e  there  is  no 
objection.  In  Medsker  v.  Bonebrake,  108  U. 
8.  69,  2  Sup.  Ct.  351,  the  Mil  was  filed  to  set 
aside  a  deed  to  the  debtor's  wife,  on  the 
ground  of  fraud  upon  his  creditors,  and  the 
issues  were  referred  to  a  master  without 
objection.  The  master  found  the  Issues  for 
the  defendants,  but  the  circuit  court  overruled 
the  master  on  the  facts,  and  entered  a  decree 
for  complainants.  On  appeal  to  the  supreme 
court  the  lower  court  was  reversed,  and  Mr. 
Justice  Miller  remarked:  "The  evidence  tak- 
en by  the  master  was  reported  with  his  find- 
ings, and  the  cose  seems  to  have  been  treat- 
ed by  the  court  below  without  much  regard 
to  the  finding  of  facts  by  the  master,  or  any 
special  regard  to  the  exceptions  made  to  his 
report  This  is  not  correct  practice  in  chan- 
cery in  the  circuit  courts  of  the  United  States, 
whatever  may  be  the  rule  In  the  state  courts. 
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The  findings  of  the  master  were  prima  facie 
correct."  In  Klmberly  v.  Anna,  129  U.  S.  517, 
9  Sup.  Ct  355,  the  rule  Is  laid  down  that  the 
report  of  a  mastw  upon  disputed  questions 
01  fact  should  be  treated  "as  so  far  correct 
and  binding  as  not  to  he '  disturbed  unless 
clearly  in  conflict  with  the  weight  of  the 
evidence  upon  which  they  are  made."  And 
In  Tlighman  v.  Proctor,  125  U.  S.  149,  8  Sup. 
Ct.  804,  Mr.  Justice  Gray  says:  "In  dealing 
with  these  exceptions,  the  conclusions  of  the 
master,  depending  upon  the  weighing  of  con- 
flicting testimony,  have  every  reasonable  pre- 
sumption In  their  favor,  an'd  are  not  to  be 
set  aside  or  modified  unless  there  clearly  ap- 
pears to  have  be^i  error  or  mistake  on  his 
part."  See,  also,  Davis  v.  Schwartz,  155  U. 
S.  633,  15  Sup.  Ct  237;  Trow  v.  Berry,  113 
Mass.  146;  Howe  v.  Russell,  36  Me.  127;  In 
re  Murray,  13  Fed.  651;  Greene  v.  Bishop,  1 
Cliff.  186,  Fed.  Cas.  No.  5,763.  The  decisions 
on  this  subject  by  the  supreme  court  of  the 
United  States  are  specially  pertinent,  in 
view  of  section  522,  Comp.  Laws.  If  the  rule 
In  regard  to  the  effect  of  a  master's  finding 
of  facta  were  otherwise,  the  service  of  the 
master,  now  so  generally  employed  to  pass 
upon  all  the  issues  of  fact,  would  be  of  little 
aid  to  the  administration  of  Justice.  Mason 
T.  Crosby,  3  Woodb.  &  M.  269,  Fed.  Cas.  No 
9,236.  If  the  findings  of  the  master  had  been 
based  upon  illegal  testimony,  or  he  had  mis- 
applied the  law  to  the  facts,  in  drawing:  his 
4:oncIuslons  as  to  them,  there  would  undoubt- 
edly have  been  good  ground  for  setting  his 
findings  aside.  Troy  Iron  &  N.  Factory  v. 
Corning,  6  Blatchf.  332,  Fed.  Cas.  No.  14,196. 
But  no  exception  was  filed  upon  such  ground, 
and  none  was  urged  here.  It  has  been  urtred 
that  the  presumptions  in  favor  ot  a  master's 
report  apply  only  In  the  court  below,  and 
upon  appeal  from  the  district  court  the  pre- 
sumption Is  In  favor  of  that  court's  action. 
In  Howard  v.  Scott,  60  Vt.  52,  the  court  says, 
"Neither  the  court  of  chancery,  nor  the  su- 
preme court  on  appeal,  will  review  the  find- 
ings in  regard  to  the  weight  to  be  given  to  the 
testimony."  And  in  Medsker  v.  Bonebrake, 
Tlighman  t.  Proctor,  and  Klmberly  v.  Arms 
the  supreme  court  reversed  the  court  below 
lor  overruling  the  master's  finding  of  fact 
The  court  below  had,  as  we  have,  a  mere  dry 
transcript  of  testimony  upon  which  to  base 
conclusions  of  fact  It  will  be  unnecessary  to 
determine  whether  the  findings  of  fact  by  a 
master,  which  have  some  evidence  to  sustain 
them,  will  be  treated  as  unassailable  in  all 
respects  as  the  verdict  of  a  Jury.  It  will  be 
sufficient  to  say  In  thU  case  that  the  findings 
of  fact  by  a  master,  which  depend  upon  the 
weight  of  confilctlng  testimony,  have  every 
presumption  of  correctness  in  their  favor, 
and  are  not  to  be  set  aside  or  modified  unless 
there  clearly  appears  to  have  been  error  or 
mistake  on  his  part,  and  that  a  disregard  of 
this  rule  by  the  district  court  acting  solely 


on  the  master's  report,  and  without  any  new 
testimony,  Is  reversible  error. 

2.  If  this  case  had  been  one  depending  upon 
proof  of  an  oral  agi^eement  made  at  the  time 
of  the  conveyance,  to  take  and  hold  the  real 
property  conveyed  by  Metzger  to  Korte  In 
trust  for  Metzger,  it  would  seem  that  the 
statute  of  frauds  would  have  been  an  insuper- 
able bar,  as  such  an  express  trust  must  have 
been  manifested  or  iH"oved  by  writing,  al- 
though it  need  not  have  been  so  created  and 
declared.  1  Perry,  Trusts,  S  79;  Movan  v. 
Hays,  1  Johns.  Ch.  341.  And  the  same  result 
would  probably  have  occurred,  had  the  com- 
plainants' right  depended  merely  upon  proof 
that  the  consideration  mentioned  in  the  deeds 
had  not  In  fact  been  paid  by  Korte  to  Metz- 
ger. Evidence  will  be  received  to  contradict 
thp  recitals  In  the  deed  as  to  the  considera- 
tion paid.  In  order  to  establish  a  debt  from 
the  grantee  to  the  grantor,  but  not  for  the 
purpose  of  defeating  the  operation  of  the  con- 
veyance^  or  creating  a  resulting  trust  To 
allow  parol  evidence  for  such  a  purpose 
would  be  to  break  In  upon  the  express  pro- 
visions of  the  statute  of  frauds.  1  Perry, 
Trusts,  i  162.  But  In  this  case  the  bill,  the 
proofs,  and  the  findings  of  the  master  proceed 
upon  the  theory,  and  the  point  to  which  the 
evidence  mainly  directed  was,  that  the  name 
of  Henry  Korte  was  used  In  this  matter  as  a 
firm  name  by  the  partnership  composed  of 
Metzger  and  Korte;  and  It  was  therefore  a 
simple  question  of  identity,  and  not  a  case  of 
express  trust,  depending!  upon  oral  proofs,  or 
a  case  of  resulting  trust,  depending  upon  the 
nonpayment  of  the  consideration  named  in  the 
deed.  And,  indeed,  that  seems  to  have  been 
the  view  of  the  learned  solicitors  for  the  de- 
fendants, as  no  point  was  raised  upon  elth» 
such  ground.  The  absence  of  actual  consid- 
eration was  a  fact  to  be  weighed  in  connee- 
tlon  with  other  testimony  upon  this  subject, 
as  equity  naturally  looiis  with  suspicion  upon 
conveyances  made  to  strangers  without  con- 
sldeiatlon.  Id.  The  name  of  one  of  the  part- 
ntiif  may  be  used  as  a  firm  name.  Though  a 
presumption  may  arise  that  it  was  a  person- 
al transaction,  yet  the  proofs  may  show  It  to 
be  one  of  partnership.  Bank  v.  Monteatb,  1 
Denio,  404;  Wlnshlp  v.  Bank,  5  Pet  529. 

It  appearing  from  the  report  of  the  mas- 
ter that  the  facts  were  with  the  complain- 
ants as  to  the  ownership  by  the  firm  of 
the  property  held  by  Henry  Korte,  and  the 
complainants,  being  the  heirs  of  Metzger,  be- 
came vested  with  his  Interest,  It  Is  therefore 
ordered  that  the  cause  be  reversed  and  re- 
manded, with  directions  to  the  district  court 
to  enter  a  decree  in  conformity  with  the  find- 
ings and  recommendations  of  the  master,  and 
for  such  further  proceeding  therein  as  tlio 
nature  of  the  case  may  require. 

SMITH,  0.  J.,  and  COLLIER,  HAMIL- 
TON, and  LAUGHLIN.  JJ.,  concur. 
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Csoss  Bill — Nkw  Paeties— Gdardias  and  Ward 
— Right  to  Estate  o.v  Wabd's  Dkath  —  With- 

BOLDINO   A88ET8   07   DBCBDBNT'8  EsTATB  —  PeB- 

80XAL  Liability  —  Costs— Right  of  Codht  to 
Tax— Appbai*— New  Qcestioii. 

1.  Where,  in  an  action  by  an  administrator 
against  a  person  holding  a  fvnd  belonging  to  the 
estate  and  the  heirs  of  decedent  for  tiie  dis- 
tribntion  of  the  fund,  it  appears  tliat  there  is 
in  the  hands  of  snch  person  a  fnnd  ready  for 
distribution,  a  demurrer  to  his  cross  bill,  alleg- 
ing tliat  plaintiff,  as  administrator  of  decedent's 
father,  had  misappropriated  moneys  belonging 
to  decedent,  and  asking  that  plaintiff  be  required 
to  account  therefor,  was  properly  sustained,  it 
appearing  that  its  consideration  would  require 
the  bringing  in  of  new  parties,  and  that  a  suit 
was  pending  for  the  accounting  asked  for. 

2.  Where,  at  the  time  of  a  ward's  death,  the 
guardian  has  no  claim  against  the  funds  in  his 
hands,  and  the  estate  is  ready  for  distribution, 
and  the  guardian,  with  another,  is  appointed  ad- 
ministrator of  the  ward's  estate,  they,  as  such 
administrators,  become  immediately  vested  with 
the  control  of  the  estate,  though  there  has  l>een 
no  final  accounting  by  the  guardian.  . 

3.  Where,  on  the  death  of  a  wife  who  was 
an  administratrix  with  another,  her  husband 
took  possession  of  the  funds  of  the  estate,  to  the 
exclusion  of  the  other  administrator,  with  fnll 
knowledge  of  their  trust  character,  and  held 
them  for  three  months  before  he  was  appointed 
his  wife's  administrator,  and  deposited  them  to 
his  own  credit  and,  to  recover  them,  the  other 
administrator  had  to  sue  him,  it  was  proper, 
in  rendering  a  decree  for  their  distribution,  that 
it  should  be  against  him  personally,  and  not  as 
administrator  of  his  wife's  estate,  though  he 
was  sued  as  administrator  as  well  as  individu- 
ally. 

4.  In  an  action  where  the  costs  are  charge- 
able against  a  fund,  the  court  may  fix  the 
amount  thereof  on  its  own  knowledge,  without 
taking  evidence  of  the  value  of  counsel's  serv- 
ices. 

5.  A  party  having  in  the  trial  court  claimed 
to  hold  a  fund  as  guardian  cannot  it  being  de- 
cided that  he  held  it  as  administrator,  claim 
administrator's  fees  for  the  first  time  on  appeal. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  Lee. 

Bill  by  Pedro  P»ea,  administrator  of  the 
estate  of  Jos6  Leandro  Perea,  against  George 
W.  Harrison  and  others  for  the  distribution 
of  a  fund  held  by  defendant  Harrison.  From 
a  decree  for  plaintiff,  defendant  Harrison  ap- 
peals.    Decree  modified. 

W.  B.  Childers  and  E.  A.  Fiske,  for  appel- 
lant    Neill  B.  Field,  for  appellee. 

SMITH,  C.  J.  This  Is  a  bill  in  equity  filed 
In  the  district  court  of  Bernalillo  county  to 
obtain  the  distribution  of  the  estate  of  3oe6 
Leandro  Perea,  2d,  deceased,  an  infant,  who 
at  the  time  of  his  death  was  about  eight 
years  of  age.  The  bill  was  filed  by  Pedro 
Perea,  as  sole  Barvlying  administrator,  and 
also  as  one  of  the  heirs  at  law  of  the  de- 
cedent, against  George  W.  Harrison,  as  an 
IndlTldual,  and  as  administrator  of  his  de- 
ceased wife,  Guadalupe  P.  Harrison;  all  the 
other  heirs  at  law  of  the  decedent  being  also 
made  parties  deXendant,  and  the  prayer  of 
v.4lP.no.5— 84 


the  bill  being  "that  a  final  decree  may  be  en- 
tered for  a  settlement  of  the  said  estate,  and 
the  distribution  thereof,  arid  that  the  com- 
plainant, as  surviving  administrator,  be  de- 
creed his  reasonable  expenses,  including  so- 
licitors' fees,  against  said  George  W.  Harri- 
son, individually  and  as  administrator  as 
aforesaid,  In  and  about  this  suit,"  and  for 
equitable  relief.  The  facts  of  the  case,  as 
disclosed  by  the  record,  are  that  3oa6  Lean- 
dro Perea,  a  wealthy  citizen  of  Bernalillo 
county,  died  in  1883,  leaving  a  widow  and 
13  children,  of  whom  the  decedent  was  one; 
that  each  of  the  said  children  inherited  about 
$35,000  at  the  death  of  the  elder  Perea.  His 
widow,  Guadalupe  Perea,  was  appointed 
guardian  of  the  infant  child,  Job6  Leandro, 
2d,  and  as  such  received  from  the  adminis- 
trators of  the  father  the  estate  of  said  child. 
Said  Guadalupe  Perea,  widow  as  aforesaid, 
intermarried  with  the  defendant  George  W. 
Harrison,  and  he  thereupon  took  entire 
charge  of  her  affairs,  and  notified  the  admin- 
istrators of  her  former  husband  that  when 
they  had  any  business  to  transact  with  her 
they  should  communicate  with  him,  as  be 
was  the  one  who  attended  to  all  business. 
This  child,  Joe6  Leandro  Perea,  2d,  died  on 
the  27th  day  of  August,  1887,  and  Guadalupe 
Perea,  the  then  wife  of  the  defendant  George 
W.  Harrison,  and  the  complainant,  Pedro 
Perea,  were  appointed  by  the  probate  court 
of  said  county  administrators  of  his  estate. 
Mrs.  Harrison  insisted  that,  notwithstanding 
the  death  of  said  child,  she  held  his  estate  as 
guardian  until  the  final  settlement  of  her  ac- 
counts as  such,  and  that  no  part  of  the  same 
could  be  turned  over  to  the  administrators 
until  such  final  settlement.  The  defendant 
George  W.  Harrison  made  for  her  all  reports 
as  guardian,  the  first  report  being  made  In 
the  life  of  the  child,  on  July  6,  1886.  It  con- 
sisted of  three  items  of  debit  against  the 
guardian,  amounting  to  $18,003.09,  and  stat- 
ed that  the  money  was  In  a  safe  place,  and 
"the  interest  well  pays  the  expenses  of  said 
minor."  No  credits  were  claimed  in  this  re- 
port, nor  was  there  any  charge  against  the 
guardian  as  to  many  Items  shown  by  the  rec- 
ord then  to  have  been  in  her  hands.  The 
second  report  of  the  guardian,  filed  on  No- 
vember 7,  1887,  more  than  two  months  after 
the  death  of  the  child,  was  denominated  by 
said  Harrison,  acting  In  behalf  of  <  his  said 
wife,  "A  final  report,"  and  contained  debit 
charges  against  the  guardian  amounting  to 
125,190.20.  No  credits  were  claimed  in  this 
report.  The  third  report  was  filed  on  the 
6th  day  of  March,  1888,  and  contained  debit 
Items  amounting  to  $2(i,977.44,  and  claimed 
credits  amounting  to  $9,306.83,  showing  an 
alleged  balance  of  $17,670.61.  This  last  re- 
port was  excepted  to  in  the  probate  court, 
the  exceptions  were  sustained,  and  the  guar- 
dian appealed  from  the  judgment  to  the  dis- 
trict court,  but  did  not  perfect  her  appeal 
until  after  the  filing  of  this  bill  of  complaint 
This  record  Is  silent  as  to  the  result  of  that 


Digitized  by 


Google 


530 


PACIFIC  REPORTER,  Vol.  41. 


(N.  M. 


appeal;  but  the  bill  alleges  that  it  was  taken 
at  the  March,  1888,  term  of  the  probate  court, 
and  remained  imperfected  at  the  time  of  the 
flUng  of  this  suit,  on  the  3d  day  of  April, 
1890.  Mrs.  Harrison  died  on  the  20th  day  of 
October,  1889,  and  her  husband  was  appoint- 
ed her  administrator  on  January  6,  1890. 
Between  the  time  of  her  death  and  his  qual- 
ification as  her  administrator,  the  defendant 
George  W.  Harrison  on  December  17,  1889, 
wrote  a  letter  to  N.  C.  Collier,  Esq.,  one  of  the 
attorneys  for  complainant,  in  which  he  said: 
"My  tjea.T  Sir:  In  answer  to  yours  of  the 
16th.  my  wife' never  had  possession  of  any  of 
the  effects  of  the  estate  of  Jos6  L.  Perea,  2d, 
as  administratrix,  but  as  the  guardian;  and, 
by  Pedro  Perea's  action,  the  matter  of  the 
settlement  of  the  guardianship  is  in  the  dis- 
trict court,  and  Pedro  Perea  wlU  have  to 
wait  a  good  while  before  he  gets  possession 
of  any  of  said  estate,  and  will  probably  lea^i 
who  he  is  fooling  with  before  he  gets  through 
with  me."  When  this  bill  of  complaint  was 
filed  the  defendant  Harrison  demurred  to  the 
same,  assigning  10  grounds  of  demurrer,  on- 
ly one  of  which  It  is  necessary  to  notice: 
"Because  the  said  complainant,  as  the  coad- 
ministrator of  defendant's  Intestate,  seeks 
by  said  bill  to  administer  the  estate  of  3oa6 
L.  Perea,  2d,  alone,  and  to  the  exclusion  of 
defendant,  who  is  entitled  to  participate  in 
such  administration  as  the  administrator  of 
the  complainant's  coadministrator."  This 
demurrer  being  overruled,  he  answered  the 
bill,  in  double  capacity  of  an  Individual  and 
as  administrator,  by  a  joint  and  several  an- 
swer, in  which  it  was  insisted  that  no  assets 
of  the  estate  of  Jos6  L.  Perea,  2d,  ever  came 
into  the  bands  of  Mrs.  Harrison  as  admin- 
istratrix,—that  she  held  the  same  as  guard- 
Ian  up  to  the  time  of  her  death.— but  al- 
leged that  he  and  the  defendant  Grover  Wil- 
liam Harrison,  a  minor  child  of  himself  and 
bis  deccaaed  wife,  have  succeeded  to  all  the 
interest  and  rights  of  said  Guadalupe  Perea 
in  and  to  the  assets  of  said  estate,  and  that 
for  said  reason  the  complainant  is  not  enti- 
tled to  a  decree  for  anything  upon  said  ac- 
counting, but  defendant  alleges  that  "he  Is 
ready  and  willing  to  pay  any  sum  for  which 
he  or  the  estate  of  Guadalupe  Perea  de  Har- 
rison may  be  found  liable  on  said  account- 
ing." The  answer  also  alleged,  that  the 
complainant  was  one  of  the  administrators 
of  3ob6  L.  Perea  the  elder,  and  that  as  such 
he  failed  to  account  for  a  large  sum  of  mon- 
ey, alleged  to  be  $30,000,  due  and  owing  to 
the  said  Jos6  L.  Perea,  2d,  from  the  estate  of 
his  deceased  father,  and  that  large  sums  of 
money  and  large  amounts  of  property  had 
come  into  the  hands  of  complainant,  as  one 
of  the  adminlstrat<»8  of  said  deceased  fa- 
ther, of  which  no  account  had  been  made  by 
him,  and  that  the  pro  rata  share  of  said  child, 
Jo84  L.  Perea,  2d,  in  the  assets  so  unac- 
counted for,  would  amount  to  $30,000.  He 
also  filed  a  cross  bill,  in  which  he  set  up 
these  allegations  more  In  detail,  and  made 


all  the  administrators  of  the  elder  Perea  par- 
ties defendant,  and  prayed  an  accounting  as 
to  that  estate.  It  appeared  from  the  allega- 
tions of  this  cross  bill  that  there  was  a  suit 
then  pending  In  the  same  court,  brought  by 
defendant  Harrison  against  the  administra- 
toi-s  and  heirs  at  law  of  the  elder.  Perea,  for 
the  same  tellef  as  that  sought  by  the  cross 
bill  in  this  cause.  The  complainant  in  this 
cause -excepted  to  so  much  of  the  answer  as 
set  up  matters  relating  to  the  estate  of  the 
elder  Perea,  upon  the  ground  of  imperti- 
nence, and  demurred  to  the  cross  bill  for  the 
reason  that  the  matters  alleged  therein  were 
not  germane  to  this  action,  and  that  it  sought 
to  make  new  parties,  and  was  multifarious. 
The  exceptions  to  the  answer  were  sustained. 
And,  while  there  is  no  order  In  the  record  to 
that  effect.  It  is  conceded  by  counsel  on  both 
sides  that  the  demurrer  also  was  sustained, 
and  the  cross  bill  dismissed  In  the  court  be- 
low; that  It  was  so  treated  by  the  iwrties 
in  said  court;  and  it  is  contended  here  that 
this  court  should  so  treat  it,  and  pass  upon 
the  question  as  if  the  record  showed  the  or- 
der sustaining  the  demurrer  and  dismissing 
the  cross  bill.  To  this  proposition  we  give 
our  assent;  and  we  shall  proceed  to  deter- 
mine whether  or  not  there  was  any  error  in 
sustaining  the  exceptions  and  demurrer  and 
dismissing  the  cross  bill. 

If  the  court  below  was  of  opinion  that  the 
matters  set  up  In  the  answer  were  Immate- 
rial, and  tended  only  to  embarrass  the  litiga- 
tion, it  properly  sustained  the  exceptions. 
There  was  a  large  amount  of  money  ready 
for  distribution  among  the  heirs  of  the  dece- 
dent minor  child,  and  that  there  might  be  a 
further  large  sum  recovered  at  some  future 
time  was  not  a  sufficient  reason  to  delay  dis- 
tribution of  that  which  was  ready  for  dis- 
tribution. Story,  Eq.  PI.  i  863.  It  is  not  the 
office  of  a  cross  bill  to  bring  new  parties  be- 
fore the  court,  and,  besides,  the  matters  set 
up  in  the  cross  bill  are  not  germane  to  the 
subject-matter  of  the  original  bill.  The  de- 
murrer was,  therefore,  properly  sustained. 
Id.  §  389;   Shields  v.  BaiTow,  17  How.  130. 

The  contention  advanced  that,  subsequent 
to  the  death  of  the  decedent  child,  his  estate 
remained  In  the  hands  of  Guadalupe  Perea 
de  Harrison,  as  guardian,  and  did  not  pass 
to  her  as  admlnistrati'lx,  cannot  be  conceded. 
The  report  of  said  guardian,  made  during 
the  life  of  said  child,  revealed  an  estate  im- 
mediately ready  for  distribution  at  the  death 
of  said  child,  and  the  report  made  by  her 
subsequent  to  his  death  disclosed  that  the 
same  was  still  intact,  and  had  Increased 
more  than  $7,000.  We  hold  that  by  opera- 
tion of  law  the  administratrix,  who  succeed- 
ed herself  as  guardian,  became  immediately 
(in  conjunction  with  her  coadministrator) 
vested  with  the  control  and  administration 
of  said  estate,  and  that  this  transfer  by  law 
was  not  arrested  by  the  fact  that  there  may 
have  been  no  final  settlement  of  her  guard- 
ianship.  It  la  to  be  observed,  however,  tluLt 
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tlklB  Import  vas  filed  as  "^  final  report,"  and 
It  was  an  announcement  that  the  estate  (no 
credits  being  claimed  against  it  by  the 
gnardlan)  was  ready  for  dellrery.  The  case 
went  to  a  master,  who  found  all  the  mate- 
rial facts  In  favor  of  complainant,  and  said 
master, stated  an  account  loore  favorable  to 
the  defendant  tlian  the  facta  Justified;  but 
we  wiU  not  disturb  his  findings,  abundantly 
■astalned  by  the  evideuce  and  the  rules  of 
law  applicable  to  such  cases.  DlUman  v. 
Hastings,  144  U.  S.  136,  12  Sup.  Gt  662; 
Wormley  t.  Wormley,  8  Wheat  21;  Davis 
T.  Scbwarti,  156  U.  8.  631,  15  Sup.  Ct  237. 

Complaint  is  made  that  the  decree  in  this 
case  was  against  the  defendant  personally, 
and  not  as  administrator.  The  evidence  es- 
tabllsbea  that  for  the  period  of  time  which 
elapsed  between  the  death  of  his  wife  and 
defendant's  qualification  as  her  adminis- 
trator, nearly  three  months,  defendant  was 
In  possession  of  the  assets  of  the  estate,  with 
fall  knowledge  of  its  trust  character,  and' 
wlthont  the  shadow  of  right  to  hold  them, 
claiming  them  for  reasons  plainly  Insuffi- 
cient in  law,  and  tauntingly  asserting  his 
Intention  to  retain  them.  It  is  also  to  be 
noted  that  the  record  does  not  show  that,  as 
administrator  of  his  deceased  wife,  he  ever 
charged  himself  with  one  dollar  of  these  as- 
sets, or  that  they  entered  Into  the  Inventory 
of  her  estate,  or  that  they  were  ever  treated 
by  him  as  a  portion  of  his  said  wife's  estate. 
It  Is  also  shown  by  his  own  testimony  that 
he  continues  In  possession  of  such  assets, 
and  that  they  are  deposited  In  the  bank  to 
his  credit.  Having  appropriated  them  indi- 
Tldnally,  be  Is  estopped  to  deny  his  Individ- 
ual liability.  We  therefore  hold  that  the 
facts  are  complete  to  establish  a  case  for  a 
decree  against  him  as  an  Individual.  1  Per- 
ry, Trusts,  H  12»,  217;  2  Perry.  Trusts,  {  828. 

It  was  earnestly  contended  by  counsel  for 
appellant  that  the  allowance  for  solicitors' 
fees  without  evidence  as  to  the  value  of  the 
services  performed  is  unwarranted  and  Ille- 
gal. We  think,  however,  that  the  authori- 
ties abundantly  support  the  practice  follow- 
ed in  this  case  of  charging  these  fees 
against  the  fund,  upon  the  knowledge  of  the 
court  and  the  master  as  to  what  Is  just  com- 
pensation. Some  of  these  authorities  are 
cited  In  the  brief  of  counsel  for  appellee.  Kx 
parte  PUtt,  2  WalL  Jr.  453,  Fed.  Cas.  No. 
11,228;  Trustees  v.  Ureenough,  103  U.  S.  532; 
Fowler  v.  Bqultable  Trust  Co.,  141  U.  S.  415, 
12  Sup.  Ct  8.  Nevertheless  it  appears  that 
the  solicitors'  fee  for  the  complainant,  con- 
sidering the  amount  involved,  is  large.  We 
have  also  determined  that  we  should  reduce 
the  master's  fee  in  this  case  to  the  sum  of 
$500.  And  we  direct  that  the  solicitors  for 
complainant  be  allowed  a  fee  of  10  per  cent 
upon  the  total  amount  found  In  the  hands  of 
the  defendant,  with  Interest  at  6  per  cent, 
calculated  to  this  date.  We  find  that  the 
commissions  of  the  administrator  are  in  ac- 
cordance with  the  statute,  and  the  amount 


of  the  same  will  be  calculated  as  In  the  de- 
cree appealed  from. 

As  to  the  claim  that  Mrs.  Harrison  Is  en- 
titled to  share  these  commissions.  It  Is  sufll- 
clent  to  say  that  both  she  in  her  lifetime, 
and  the  defendant  Harrison  then  and'  after 
her  death,  always  Insisted  that  she  never 
held  the  funds  as  administratrix,  and  denied 
participation  in  their  control  as  coadminis- 
trator for  said  reason,  and  no  claim  for  such 
commissions  was  ever  made  until  after  the 
case  came  Into  this  court  It  Is  therefore 
to<>  late  to  assert  the  same,  even  If  it  were 
well  founded.  Lloyd  v.  Preston,  146  U.  S. 
630,  13  Sup.  Ct  131;-  San  Pedro  &  Cauon  del 
Agua  Ca  V.  U.  S.,  146  U.  B.  120,  13  Sup.  Ct 
94.  We  therefore  direct  that  a  decree  be 
prepared  In  accordance  with  this  opinion^ 
and  entered  as  the  decree  of  this  court, 
against  the  appellant  and  the  sureties  on  his 
appeal  bond,  aud  that  all  costs  of  both 
courts.  Including  mastn's  and  solicitors' 
fees,  be  paid  out  of  the  fund  In  appellant's 
hands,  and  the  remainder,  less  administra- 
tor's commissions,  be  distributed  by  said  de- 
cree. 

LADGHIilN,  J^  ooncuTB. 


(8  N.  M.  1) 

SALAZAR  et  aL  ▼.  TERRITORY. 

(Supreme  Court  of  New  Mexico.    Aug.  24 

1885.) 

Aonos   OH   CouHTT   Treasubbk's   Boitd  — C{>«> 

CLUSIVKNESB  or  RePOBT  TO  COMMISSIONERS. 

In  an  action  on  a  county  treasurer's 
bond,  given  for  his  second  term,  a  report  by  him, 
as  to  fands  In  his  hands,  made  dunng  the  aeo 
end  term,  and  approved  by  the  county  commis- 
sioners, is  not  conclusive  on  defendants,  so  as 
to  preclude  them  from  showing  that  the  default 
occurred  during  his  first  term. 

Error  to  district  court,  Lincoln  county;  be- 
fore Justice  A  A  Freeman. 

Action  by  the  territory  of  New  Mexico 
against  Sciplo  Salozar  and  oth^s  on  a  county 
treasurer's  bond.  Judgment  was  rendered 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

H.  B.  Fergusson  and  John  Y.  Hewitt,  for 
plaintiffs  in  error.  E.  U  Bartlett,  for  the  Ter- 
ritory. 

BANTZ,  X  This  Is  an  action  against  the 
principal  and  sureties,-  brought  on  the  ofllcial 
bond  of  Sciplo  Salazar,  former  treasurer  of 
Lincoln  county.  Salazar  served  one  full  term 
and  about  half  of  the  second  term.  At  the 
trial  the  plaintiff  below  introduced  a  report 
made  by  Salazar,  as  treasurer,  to  the  board  of 
county  commissioners.  In  which  he  reported 
that  he  had  In  bis  custody,  as  treasurer,  the 
sum  of  $13,069.83.  This  report  was  made 
during  his  second  term.  On  the  same  day  the 
board  approved  It,  and  thereupon  be  tendered 
his  resignation,  which  was  accepted  "with 
regrets."  But  he  was  unable  to  turn  over  a 
large  portion  of  the  money  reported.    The 
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bond  sued  on  was  given  at  the  beginning  of 
the  second  term,  and  before  the  report  was 
filed.  There  was  no  evidence  of  any  report 
made  by  Salazar  to  the  board  prior  to.  that 
time,  or  at  the  conclusion  of  his  first  term; 
nor  was  there  any  evidence  of  any  settlement 
between  him  and  the  board  at  the  ccnclusion 
of  his  first  term,  asco'tainlng  the  amount  on 
hand.  The  sureties  attempted  to  Introduce 
testimony  aa  to  the  condition  of  the  treasur* 
er's  account  during  his  first  term,  showing 
debits  and  credits,  and  offered  to. prove  that 
he  was  in  arrear  during  his  first  term,  and' did 
not  have  any  money,  as  treasurer,  at  the  con- 
clnsion  of  that  term.  The  court  below  re- 
jected the  testimony  so  tendered,  and  a  ver- 
dict and  judgment  was  rendered  against  the 
defendants,  who  have  brought  this  case  here 
on  writ  of  error. 

If  the  fact  be  that  the  treasurer  was  a  de- 
faulter during  bis  first  term,  and  not  during 
bis  second  term,  it  Is  conceded  that  the  bond 
sued  on  would  not  ordinarily  be  liable;  but 
It  Is  urged  that  the  report  made  by  the  prin- 
cipal, and  its  approval  by  the  board,  estopped 
the  sureties  from  showing  that  the  default  oc- 
curred during  the  first  term.  The  report  was 
made  and  approved  on  the  day  Salazar  re- 
signed, and  this  action  was  brought  almost 
Immediately  afterwards.  There  was  there- 
fore, manifestly,  no  e8t(^pel  in  pals.  If  the 
sureties  are  precluded  from  showing  when  the 
default  actually  occurred,  it  arises  either  be- 
cause the  recorded  proceedings  of  the  board 
Imported  the  conclusive  verity  of  a  judgment 
roll  of  a  common  law  court,  or  because  the  re- 
port and  Its  approval  became  a  contract. 
But  even  a  judgment  would  not  be  conclu- 
sive upon  sureties  who  were  not' parties,  and 
who  had  no  opportimity  to  defend;  and  a  con- 
tract between  the  principal  and  the  l)oard, 
fixing  the  debt,  would  not  be  within  the  con- 
dition of  the  bond,  conditioned,  as  it  was,  for 
the  faithful  discharge  of  certain  duties.  If, 
In  rerorting  that  he  had  on  hand  $13,068.83, 
the  treasurer  reported  an  untruth,  it  would 
bave  been  a  technical  breach  of  his  bond, 
but  no  actual  loss  would  have  been  suffered 
from  the  untrue  statement  The  damage 
would  be  merely  nominal.  Moreover,  no 
breach  was  assigned  for  failing  to  make  true 
report,  but  the  breach  charged  was  the  re- 
fusal to  pay  over  the  balance  reported  to  the 
board  and  found  by  it  to  be  correct  The 
pleader  has  treated  the  retort  and  Its  ap- 
proval as,  not  the  mere  evidence  of  liability, 
but  as  the  things  to  be  proved,  and  as  in 
some  way  conclusive.  Upon  this  point  the 
cases  of  Roper  v.  Sangamon  Lodge,  91  IlL 
621;  Morley  ▼.  Town  of  Metamora,  78  HI.  304; 
City  of  Chicago  v.  Gage,  95  111.  693;  and  Ter- 
ritory T.  Cook  (Ariz.)  17  Pac  10,— are  not  per- 
tinent In  these  cases  the  bonds  were  made 
at  the  commencement  of  the  second  term, 
after  an  accounting,  and  an  ascertainmoit  of 
the  amount  in  the  hands  of  the  principal  at 
the  conclusion  of  the  first  term;  and  It  was 
either  held  that  the  sureties  could  not  dispute 


the  amount  which  had  been  ascertained  when 
their  obligation  was  entered  Into,  or  that  sodi 
official  reports  formed  the  basis  of  the  fiscal 
concerns  and  financial  policy  of  the  municipal 
government,  so  that  great  public  Injury  would 
result  if  they  were  subject  to  falsification 
after  they  had  entered  into  governmental  ac- 
tion. Neither  of  these  reasons  applies  to  the 
facts  of  this  case.  In  an  early  case  In  Vir- 
ginia it  was  held,  by  a  majority  of  the  court, 
that  the  principal  and  his  sureties  were  con- 
clusively bound  by  the  settl^nent  made  be- 
tweon  the  principal  and  a  county  board,  en- 
tered of  record  In  the  proceedings  ot  the 
board.  Baker  r.  Preston,  1  Gilmer,  235. 
This  case  has  been  approved  in  IlllnoliB  and 
some  other  states,  and  also  In  Arizona;  but 
It  is  opposed  by  the  great  weight  of  auUuMity, 
and  is  not  in  harmony  with  sound  principle. 
In  a  later  Virginia  case  (Craddock  t.  Tut-no-, 
6  Leigh,  124),  Judge  Tucker  says  that  the 
opinion  in  Baker  v.  Preston  "has  certainly  not 
been  acceptable  to  the  profession."  In  State 
V.  Rhoades,  6  Nev.  352,  the  court  say  that  "it 
Is  at  variance  with  all  the  cases  we  have  been 
able  to  consult  both  American  and  Ehiglish." 
And,  though  Baker  ▼.  Preston  was  at  one  time 
followed  In  Indiana  (State  v.  On^mmer,  20 
Ind.  630),  it  was  afterwards  repudiated  (Low- 
T7  V.  State,  64  Ind.  421).  Baker  v.  Preston 
seems  to  have  been  since  overthrown  in  Vir- 
ginia, in  Board  v.  Dunn,  27  Grat  622.  The 
rule  generally  recognized  Is  thus  stated  In 
Brandt  Sur.  {  522:  "The  entries  made  by  an 
officer  in  public  txxAs,  while  In  the  discharge 
of  bis  duty,  or  returns  made  by  him  to  pub- 
lic authorities,  are  generally  prima  facie— but 
not  conclustvo— evidence  against  his  sureties 
of  the  facts  thus  stated."  To  the  same  effect 
Is  Mechem.  Pub.  Off.  {{  287-289.  The  leading 
case  on  this  subject  Is  tl.  S.  t.  Eckford's 
Ex'rs,  1  How.  250,  where  the  default  actually 
occurred  during  the  first  term  of  a  collector, 
but  the  bond  sued  oa  was  given  during  the 
second  term.  It  was  contended  that  the  du- 
ties of  the  treasury  officers  charged  with  the 
settlement  of  these  accounts  were  in  their 
nature  judicial,  and  that  when  the  account 
Is  once  settled  It  Is  conducive  on  the  govern- 
ment, and  could  only  be  opeued  for  correction 
by  a  suit  In  equity.  But  the  court  beld: 
"Tlie  amount  charged  to  the  collector  at  the 
commencement  of  the  term  Is  only  prima  fa- 
de evidence  against  the  sureties.  If  they 
can  show,  by  circumstances  or  otherwise,  that 
the  balance  charged,  in  whole  or  In  part,  had 
been  misapplied  by  the  collector  prior  to  the 
new  appointment  they  are  not  liable  for  the 
sum  so  misapplied."  Thia  was  followed  In 
U.  S.  T.  Boyd,  6  How.  60,  where  It  was  said 
that;  "Sureties  cannot  be  concluded  by  a  fab- 
ricated account  of  their  principal  with  his 
creditora  They  may  always  inquire  Into  the 
reality  and  truth  of  the  transaction  existing 
between  them."  See,  also,  Bruce  T.  V.  8.,  17 
How.  437,  and  TJ.  S.  v.  Stone,  106  U.  8.  527,  t 
Sup.  Gt.  287,  expressly  approving  V.  8.  ▼.  Eck- 
I  ford's  Bx'ra. 
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Tlie  teflUmony  ofTered  by  the  sureaes  tend- 
^  to  prove  the  fact  that  no  default  occurred 
In  the  second  term  of  Salazar  as  treasurer 
(State  V.  Rhoadee,  6  Nev.  352),  and  should 
have  been. received  in  evidence,  and  the  cause 
should  therefore  be  reversed,  and  remanded 
for  a  lew  trlaL 

SMITH,  C.  J.,  and  GOIililElR,  HAMILTON, 
-and  XiAUGHLIM,  JJ.,  concur. 


(8  N.  M.  8) 

PACIFIC  GOLD  00.  t.  SKILLICORN  et  al. 
(Supreme 'Court  of  New  Mexico.     Aug.  28, 

1895.) 
WiTSBSs— Cbulbsk  m  to  Crbdibiutt. 
It  is  error  to  Instruct  that,  if  the  Jury 
helieve  that  any  witness  has  testified  falsely, 
they  may  disregard  all  the  testimony  of  such 
witness,  unless  it  is  corroborated  by  other  cred- 
ible evidence,  as  it  omits  the  element  that  the 
testimony  must  have  been  willfully  false. 

Error  to  district  court,  Bddy  county;  be- 
fore Justice  Freeman. 

Action  of  ejectment  by  the  Pacific  Gold 
Company  against  William  SkilUcom  and  an- 
other. A  verdict  of  not  guilty  was  rendered, 
«od  from  an  order  denying  a  motion  for  a 
new  trial  plaintiff  brings  error.    Reversed. 

T.  B.  Catron,  for  plaintiff  In  error. 

HAMILTON,  J.  This  case  is  brought  up 
by  writ  of  error  from  the  Fifth  Judicial  dis- 
trict It  was  an  action  In  ejectment  brought 
by  the  plaintiff  against  William  Sklllicom 
and  Lanson  A.  Snyder  in  the  district  court 
of  Grant  county,  in  the  Third  Judicial  dis- 
trict, and  ia  a  suit  in  ejectment  brought  for 
the  possession  of  a  mine  called  the  "Pacific 
Lode."  situated  in  the  Plnos  Altos  mining 
-district.  In  said  county.  The  mine  is  par- 
ticularly described  In  the  declaration,  which 
also  asks  for  Judgment,  not  only  for  the  pos- 
session of  the  mine,  but  for  $25,000  damages. 
After  the  suit  was  brought  In  Grant  county, 
a  change  of  venue  was  taken  to  Eddy  coun- 
ty. In  the  Fifth  Judicial  district,  where  the 
case  was  tried  at  the  November  term,  A.  D. 
VSlti.  There  was  no  plea  filed  by  defend- 
ants. The  trial  resulted  in  a  verdict  of  not 
guilty,  together  with  certain  special  findings 
made  by  the  jury  In  the  case.  Motion  for 
new  trial  was  overruled.  The  case  is 
brought  here  by  writ  of  errOT. 

Plaintiffs,  to  reverse  the  case,  have  as- 
signed 43  grounds  of  error;  but,  in  the 
view  which  we  have  taken  of  the  case,  it 
will  be  necessary  only  to  consider  the  sec- 
ond assignment  of  error  made  by  the  plaln- 
tUM,  which  Is  as  follows:  "The  court  erred 
in  the  thirty-third  instruction  given  to  the 
Jury,  in  that  it  misled  the  Jury  by  the  fol- 
lowing words:  'If  you  believe  that  any  wit- 
ness has  testified  falsely  upon  any  material 
matter  In  issue,  yon  have  a  right  to  disre- 
gard all  of  the  testimony  of  such  witness, 
noiess   such   testimony  is  corroborated  by 


other  credible  testimony.'"  The  whole  ot 
the  Instruction  of  which  this  to  a  part  is  in 
the  following  language:  "It  is  your  duty  to 
determine  the  credibility  of  the  witnesses  in 
this  case.  If  you  believe  the  testimony  to  be 
conflicting,  you  should  first  endeavor  to  rec- 
oncile the  same,  If  you  can.  If  you  cannot 
do  so,  you  must  then  determine  which  of 
the  witnesses  yon  will  believe.  If  you  be- 
lieve that  any  witness  has  testified  falsely 
upon  a  material  matter  in  issue,  you  have  a 
right  to  disregard  all  the  testimony  of  such 
witness,  unless  such  testimony  is  corroborat- 
ed by  other  credible  testimony."  There  are 
three  propositions  contained  in  this  instruc- 
tion. The  first  proposition  to  that  it  to  the 
duty  of  the  Jury  to  determine  the  credibil- 
ity of  the  witnesses,  and  the  weight  which 
should  be  attached  to  their  testimony;  sec- 
ond, that,  if  the  testimony  to  conflicting,  it 
will  be  the  duty  of  the  Jury  to  reconcile  the 
same,  if  it  can  be  done,  and  that,  if  the  tes- 
timony cannot  be  so  reconciled  by  the  Jury, 
they  must  then  determine  which  of  the  wit- 
nesses are  entitled  to  belief.  This  part  of 
the  instruction  to  not  seriously  objectionable, 
but  it  is  the  latter  part  of  the  Instruction 
which  is  complained  of,  as  not  having  been 
given  in  the  language  required  by  law. 
This  langnage  to  which  objection  Is  made  in 
this  Instruction  is  as  follows:  "If  you  be- 
lieve that  any  witness  has  testiued  falsely 
upon  a  material  matter  In  Issue,  you  have  a 
right  to  disregard  all  the  testimony  of  such 
witness,  unless  such  testimony  Is  corroborat- 
ed by  other  credible  testimony."  It  to  con- 
tended that  thto  part  of  the  Instruction  has 
mtoled  the  Jury,  by  directing  them  to  disre- 
gard the  testimony  of  any  witness  who  bad 
sworn  falsely,  without  regard  to  whether 
such  testimony  had  been  given  knowingly 
and  willfully  false.  It  to  certainly  the  prov- 
ince of  the  Jury,  In  all  cases,  to  weigh  the 
testimony  offered  by  the  various  witnesses, 
and  to  give  to  the  testimony  of  such  wit- 
nesses such  credit  as  they.  In  their  Judg- 
ment, think  It  may  be  entitled  to.  The  Jury 
have  a  right  to  disregard  the  testimony  of 
any  witness  or  witnesses  who  have  testified 
in  the  case,  provided  they  believe  that  such 
witness  or  witnesses  have  willfully  and  In- 
tentionally sworn  falsely  in  any  material 
part  of  their  testimony.  Whether  the  Jury 
will  disregard  the  testimony  of  any  witness 
must  depend  upon  circumstances.  The  Ju- 
rors have  a  right  to  exercise  their  Judgment 
with  the  same  care  that  a  Judge  would  use 
in  weighing  the  testimony.  It  to  not  every 
unintentional  mistake  respecting  a  materia/ 
fact  that  will  authorize  the  Jury  in  disre 
garding  the  testimony  of  a  witness.  If  u 
witness  has  made  a  mistake  In  his  testimony, 
or  if  he  has  testified  untruly,  about  any  ma- 
terial fact,  it  may  affect  his  testimony,  in 
the  minds  of  the  Jury;  but  the  Jury  are  not 
authorized  to  disregard  the  whole  of  tht» 
testimony  of  the  witness  simply  because  he 
may,   by   mtotake  or  by   misapprehension. 
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bave  stated  what  Is  nntrue.  The  Jury  must 
believe  that  he  has  testified  knowingly  and 
willfully  false  as  to  some  material  portion 
of  the  testimony  given  by  bim.  In  Rap. 
Wit  S  1U2,  be  lays  down  what  we  coni^der 
to  be  the  rule  In  such  cases:  "The  true  rule 
undoubtedly  is  that,  if  a  witness  willfully 
and  knowingly  testifies  falsely  to  any  ma- 
terial fact  in  the  case,  the  Jury  are  author- 
ized to  discredit  and  reject  the  whole  of  bis 
testimony."  This  we  understand  to  be  the 
rule  which  has  been  followed  almost  uni- 
versally by  the  courts  of  the  country.  In 
the  case  of  Gottlieb  v.  Hartman,  3  Colo.  59, 
tbe  court  were  considering  an  Instruction  in 
the  following  language:  "That  they  [mean- 
ing tbe  Jury]  are  the  sole  Judges  of  the  cred- 
ibility of  the  several  witnesBes,  and  that  if 
they  believe  from  the  evidence  that  one  of 
the  witnesses  has  spoken  fals^y,  in  any  par- 
ticular, then  the  Jury  are  at  liberty  to  dis- 
regard all  the  evidence  of  the  witness."  In 
considering  this  Instruction,  the  court  say: 
"A  witness,  through  mistake,  from  Imperfect 
memory,  or  through  a  misunderstanding, 
may  unintentionally  tell  an  untrutb  In  evi- 
dence. In  such  case,  although  the  Jury 
might  believe,  from  all  of  the  evidence,  tliat 
the  witness  had  testified  falsely  in  some 
particular,  they  would  not  therefore  be  at 
liberty  to  wholly  discredit  the  witness,  un- 
less they  further  believed  from  the  evidence 
that  the  witness  had  Intentionally  told  an 
untruth."  In  the  case  of  People  v.  Strong, 
30  Cal.  156,  the  court,  In  passing  upon  an 
instruction  similar  to  the  one  under  consid- 
eration, used  this  language:  "As  a  general 
proposition,  the  Jury  cannot  be  said,  of  their 
mere  caprice,  under  the  guise  of  a  legal  dis- 
cretion, to  disregard  the  entire  testimony  of 
a  witness  because  he  may  bave  made  an  in- 
nocent mistake  as  to  a  particular  fact."  The 
court  also.  In  that  opinion,  quoting  from 
Poth.  Obl...  use  this  language:  "It  is  said 
that  if  a  witness  deposes  falsely  In  any  part 
of  his  testimony  the  whole  of  it  is  to  be  re- 
jected; and  this  Is  certainly  correct,  so  far 
as  the  falsehood  supposes  the  guilt  of  per- 
jury, the  ground  of  credit  being  thereby  de- 
stroyed. But  if  nothing  can  be  imputed  to 
the  witness  but  error.  Inaccuracy,  or  embar- 
rassment—if there  does  not  appear  to  be  a 
real  Intention  to  deceive  or  misrepresent, — 
neither  the  objection  nor  the  reason  for  it 
applies."  This  question  has  also  been  con- 
sidered by  the  supreme  court  of  Missouri  in 
the  case  of  Bank  v.  Murdock,  02  Mo.  74,  in 
which  the  court  in  that  case  passed  upon  an 
Instruction  in  the  following  language:  "If 
the  Jury  believe  from  the  evidence  that  any 
witness  has  sworn  falsely  In  regard  to  any 
material  fact  In  Issue,  they  are  at  liberty  to 
disregard  his  entire  evidence."  The  court, 
in  passing  upon  this  Instruction,  say:  "It 
is  not  true,  as  a  legal  proposition,  that  be- 
cause a  witness  has  honestly  testified  to 
that  wlileh  is,  in  point  of  fact,  untrue,  there- 
fore the  Jury  may  reject  the  wliole  of  his 


testimony.  It  Is  only  where  a  witness  has 
knowingly  testified  to  an  untruth  that  an 
instruction  of  this  character  should  be 
given." 

An  instruction  of  the  nature  of  the  one 
under  consideration  should  only  be  given 
where  the  testimony  In  the  case  is  of  a  char- 
acter to  warrant  It,  and  then  it  should  not 
be  given  except  In  proper  form.  It  is  often 
true,  as  a  matter  of  fact,  that  even  the  best 
and  most  reputable  citizens  of  a  community, 
in  undertaldng  to  relate  the  facts  and  cir- 
cumstances connected  with  a  particular  mat- 
ter, may  differ  widely  in  their  versions  or 
statements  in  relation  to  it,  and  may  even 
make  statements  honestly  wbicb,  as  a  matter 
of  fact,  are  untrue;  yet  this  alone  should  not 
fum^h  a  basis  for  impugning  thehr  Integrity, 
or  denouncing  such  persons  as  wholly  un- 
worthy of  beliet  See,  also,  tbe  case  of  Paul- 
ette  ▼.  Brown,  40  Mo.  52.  In  the  case  of 
Wllklns  T.  Earie,  44  N.  T.  172,  an  instruction 
of  this  kind  was  given:  "That  if  the  plaln- 
tifTs  relation  of  material  facts  is  contradict- 
ed in  one  or  more  impc»i:ant  particulars, 
about  which  he  cannot  be  deemed  simply 
mistaken,  his  evidence  is  not  entitled  to  cred- 
it" The  Judge  instructed  them  that  they 
were  authorized  In  that  case  to  disbelieve  the 
plaintiff's  whole  statement  but  were  not 
bound  to  do  so.  The  court  say,  in  passing 
upon  this  instruction:  "The  request  was  not 
correct.  The  mere  fact  that  his  evidence  was 
contradicted  as  to  any  fact  or  facts  as  to 
which  he  could  not  be  simply  mistaken  was 
not  conclusive  as  to  the  falsity  of  the  evi- 
dence as  to  those  facts.  The  Jury  might  have 
believed  the  evidence,  although  contradicted. 
The  Jury  must  believe  the  evidence  to  be 
willfully  false  in  some  particular,  before  they 
are  authorized  to  discredit  the  whole  evidence 
of  a  witness." 

The  question  of  the  legality  of  an  instruc- 
tion like  that  under  consideration  has  bceu 
before  the  supr'eme  court  of  Illinois  in  a  num- 
ber of  cases,  from  the  earilest  history  of  that 
state  down  to  the  present  time,  and  the  courts 
of  that  state  have  uniformly  held  such  an  in- 
struction to  be  improper.  In  the  case  of 
Brennan  v.  People,  15  111.  511,  the  court  used 
this  language:  "Tbe  nineteenth  instruction 
was  erroneous.  /It  authorized  the  Jury  to  dis- 
credit a  witness  altogether,  if  he  swwe  false- 
ly in  a  single  particular.  It  does  not  follow. 
merely  because  a  witness  makes  an  untnic 
statement  that  his  entire  testimony  is  to  bv 
disregarded.  This  must  depend  upon  the  mo- 
tive of  the  witness.  If  he  Inteutionall.v 
swears  falsely  as  to  one  matter,  the  Jury  may 
properly  reject  his  whole  testimony,  a»  un- 
worthy of  credit,  but.  If  he  makes  a  fali^r 
statement  through  mistake  or  misapprehen- 
sion, they  should  not  disregard  his  testlmouy 
altogether."  This  doctrine  was  followed  in 
the  case  of  Poihird  v.  People,  69  111.  148.  lu 
tlie  latter  case  an  Instruction  almost  like  the 
one  now  under  consideration  was  given,  in  thi- 
following  language:    "The  Jury  are  instructed 
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that,  if  they  believed  from  tlie  evidence  tliat 
nay  of  the  witnesses  who  have  testified  on  the 
Ijart  of  the  defense  have  sworn  falsely  on  any 
material  fact  In  issue,  then  they  hare  the 
right  to  entirely  disregard  their  testimony, 
unless  corroborated  by  other  credible  evi- 
dence in  the  case."  The  court,  In  passing 
upon  this  Instruction  in  that  opinion,  say: 
"The  Instiuction  was  clearly  wrong.  It 
omits  the  essential  element  that  the  witness 
has  willfully  and  knowingly  sworn  falsely;" 
citing,  In  support  of  the  rule  laid  down,  Bren- 
nan  v.  People,  15  111.  512,  and  City  of  Chicago 
V.  Smith,  48  ni.  107.  This  doctrine  has  been 
followed  by  the  supreme  court  of  that  state  In 
the  case  of  Swan  v.  People,  98  ni.  610,  in 
which  an  instruction  In  the  following  lan- 
guage was  given:  "The  Jury  are  Instructed 
that  if  they  shall  believe  any  witness  or  wit- 
nesses sworn  In  this  case  is  or  are  unworthy 
of  belief,  because  of  bis  or  tbdr  manner  on 
the  stand,  or  because  of  his  or  their  contiadlc- 
toqr  statements,  or  because  of  his  or  their 
material  points  being  contradicted  by  reliable 
evidence,  or  because  of  bis  or  their  having 
hwetofore,  under  oath  or  otherwise,  made 
statements  on  material  points  different  from 
those  made  by  him  or  them  on  this  trial,  then 
the  Jury  may  entirely  reject  the  testimony  of 
such  witness  or  witnesses,  except  upon  the 
matters  wherein  they  are  corroborated  by 
other  reliable  testimony."  The  court,  in  pass- 
ing upon  this  instruction,  following  the  rule 
heretofore  stated,  used  this  language:  "In  all 
cases,  and  especially  such  as  this,  where  the 
evidence  is  inharmonious,  it  is  indispensable 
that  the  Jury  should  be  accurately  instructed. 
The  instruction  omits  the  element  that  the 
witness  must  be  contradicted  on  a  material 
point  in  his  testimony,  to  authorize  the  re- 
jection of  his  evidence  as  being  unworthy  of 
belief.  Nor  does  the  instruction  inform  the 
Jury  that,  to  authorize  them-  to  reject  aU  of  a 
witness's  evidence,  he  must  have  knowlngHy 
and  intentionally  made  misstatements  as  to 
some  material  point  in  the  case."  The  court 
cdtes,  in  support  of  this  doctrine.  Express  Co. 
V.  Hutchins,  58  lU.  44;  Bonnie  v.  Earll,  12 
Mont  240,  20  Pac.  882;  Otmer  v.  People,  76 
III.  148,  and  GulUher  v.  People,  82  lU.  146. 
It  will  therefore  be  seen  that  the  Instruction 
under  consideration  is  almost  In  the  same 
language  as  the  instructions  which  are  given 
and  passed  upon  by  the  court  in  the  two  cases 
last  above  cited.  The  latter  part  of  the  in- 
Htruction  under  consideration,  which  provides 
"that  the  Jury  have  the  right  to  disregard  all 
of  the  testimony  of  such  witness,  unless  such 
testimony  is  corroborated  by  other  credible 
testimony,"  does  not  cute  the  instruction;  i. 
e.  the  clause  which  provides  that  the  testi- 
mony should  be  corroborated  by  other  evi- 
dence does  not  cure  the  instruction.  It  is  the 
lack  of  the  words  "knowingly"  and  "will- 
fully" which  destroys  this  instruction. 

Under  the  authorities  above  cited,  and  un- 
der the  rule,  as  we  understand  it,  which  is 
aoiversally  adopted   in   other  states,    aside 


from  those  which  are  given,  it  is  clear  that 
the  instruction  above  given  does  not  contain 
the  language  which  would  moke  it  a  valid  in- 
struction, under  the  law.  It  gave  the  Jury 
the  authority  to  disregard  all  the  testimony 
of  any  witness  or  witnesses  who  may  have 
testified  falsely,  regardless  of  the  fact  as  to 
whether  that  testimony  was  given  intention- 
ally or  knowingly  false.  It  Is  not  the  false 
statement,  alone,  of  the  witness,  which  will 
authorize  the  Jury  to  discredit  It,  but  it  is 
testimony  which  may  be  falsely  given  by  a 
witness,  knowingly  and  intentionally,  which 
destroys  It.  "We  therefore  conclude  that  the 
court  erred  in  giving  the  thirty-third  instruc- 
tion, and  for  that  reason  the  case  must  be 
revei-sed  and  remanded  for  such  further  pro- 
ceedings in  the  cause  as  may  be  proper. 

LAUGHLIN  and  BANTZ,  JJ..  concur. 


(8  N.  M.  IS) 
GERMAN-AAfERICAN  INS.  CO.  v.  ETH- 
ERIDGE  et  al. 

(Supreme  Court  of  New  Mexico.     Aug.  28, 
1895.) 

Failube  to  Sekvb  Dcclaration  —  Dismissal  oi 

ACTIOX. 

Under  I^ws  1891,  p.  122,  !  4,  declaring 
that   within   10  days    after   defendant   appears 

f>laintiff  shall  deliver  to  him  a  copy  of  the  dec- 
aration,  and  failure  to  do  so  shall  entitle  defend- 
ant to  a  judgment  of  disinisaal,  provided  such 
judgment  is  obtained  before  the  pleading  is 
served,  defendant  is  entitled  to  judgment  of  dis- 
missal, notwithstanding  the  declaration  is  served 
before  the  judgment  is  rendered,  where  before  it 
is  served  the  motion  to  dismiss  has  been  heard 
and  submitted  without  any  showing  by  plain- 
tiff for  his  failure  to  serve  the  declaration. 

Error  to  district  court,  Bernalillo  county; 
before  Justice  Collier. 

Action  by  the  German-American  Insurance 
Company  against  Charles  Etherldge  and  oth- 
ers. There  was  a  Judgment  of  dismissal, 
and  plaintiff  brings  error.    Affirmed. 

On  the  25th  day  of  May,  1881,  the  defend- 
ant in  error,  Charles  Etheridge,  being  then 
the  local  agent  of  the  plaintiff  in  error,  en- 
tered into  a  bond  to  It  in  the  sum  of  $500, 
the  conditions  of  which  were  that  said  prin- 
cipal, Etheridge,  should  well  and  truly  dis- 
charge his  duties  as  such  agent,  and  pay  over 
to  said  company  all  funds  received  by  him  as 
such  agent  and  due  said  company.  The  oth- 
er defendants  in  error,  W.  B.  Childers  and 
Jeff  Grant,  signed  and  became  sureties  on 
said  bond.  In  1887  Etheridge  left  the  coun- 
try, and  on  the  27th  day  of  April,  1891,  dec- 
laration was  filed  by  plaintiff  in  error  in  this 
case  on  the  bond  against  the  principal  and 
sureties  thereon.  Said  Etheridge  and  Grant 
being  nonresidents,  defendant  Childers  was 
served  with  process,  and  he  at  once  appear- 
ed and  obtained  a  rule  on  plaintiff  for  se- 
curity for  costs,  which  rule  was  compiled 
with  on  May  27, 1891.  No  other  proceedings 
in  case  appear  from  the  record  until  the  9th 
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day  of  October,  1891,  when  defendant  Child- 
era  filed  his  motion  to  dismiss  the  case  be- 
cause plaintiff  had  failed  to  serve  defendant 
or  his  attorney  with  a  copy  of  the  declara- 
tion within  10  days  after  the  return  of  the 
writ.  The  case  then  remained  In  "suspend- 
ed animation"  until  the  27th  day  of  April, 
1895,  when,  after  the  motion  was  heard  and 
mider  consideration  by  the  court,  and  before 
the  decision  was  rendered,  plaintiff's  attor- 
ney caused  to  be  handed  to  defendant  Chil- 
ders  a  copy  of  the  declaration.  The  court 
sustained  the  motion  of  defendant  on  the  2d 
day  of  May,  1895,  and  dismissed  the  case; 
and  plaintiff  thereupon  sued  out  his  writ  of 
error,  and  the  case  Is  now  before  this  court 
on  the  record. 

Bemerd  S.  Rodey,  for  plaintiff  In  error.  W. 
B.  Childers,  for  defendants. in  error. 

LAUGHLIN,  J.  (after  stating  the  facts). 
The  contention  of  the  plaintiff  in  error  is  that 
the  court  below  erred  in  sustaining  the  mo- 
tion to  dismiss  the  case  after  a  copy  of  the 
declaration  had  been  served  on  the  defend- 
ant, pending  the  motion,  and  before  the  de- 
cision of  the  court  had  been  rendered  there- 
upon, In  tbat  the  service  of  the  copy  cured 
any  laches  on  his  part  The  section  of  the 
statute  governing  this  case  is  as  follows: 
"Sec.  4.  Within  ten  days  after  defendant's  ap- 
pearance Is  entered  plaintiff  or  his  attorney 
or  solicitor,  shall  delivo:  to  defendant  or  his 
attorney  or  solicitor  a  copy  of  the  declara- 
tion, or  bill  of  complaint;  and  each  succes- 
sive pleading  thereafter  shall  be  tiled  with 
the  clerk,  and  a  copy  served  on  the  opposite 
party  or  his  attorney,  oi.  solicitor,  within  ten 
days  of  the  filing,  and  service  of  the  next 
preceding  pleading.  And  failure  to  file  and 
serve  a  pleading  within  the  required  time 
sliall  entitle  the  opposite  party.  If  plaintiff, 
to  a  Judgment  nil  dicit,  or  a  decree  pro  con- 
fesso,  and  if  defendant  to  a  judgment  or  de- 
cree of  dismissal:  provided,  snch  judgment  or 
decree  Is  obtained  before  the  pleading  Is 
filed  and  served."  Laws  1891,  p.  122.  Plain- 
tiff in  error  contends  that  this  case  comes  un- 
der the  proviso,  In  tttat  the  pleadmg  was 
served  before  the  judgment  of  the  court  had 
been  rendered  on  the  motion.  Hils  conten- 
tion cannot  be  maintained.  He  made  no 
showing  for  his  failure  to  comply  with  the 
statute,  and  the  court  was  lef^  without  any 
discretion  in  the  matter.  The  motion  had 
been  beard  by  the  court  and  submitted,  and 
the  only  thing  left  was  to  sustain  or  deny 
It.  This  was  in  the  nature  of  a  default  pro- 
ceeding, and  the  court  will  not  set  aside  a 
default  judgment  without  a  proper  showing 
addressed  to  the  sound  discretion  of  the  court 
In  this  case  there  was  no  showing  or  excuse 
of  any  kind  offered.  Haynes  t.  B.  F. 
Schwartz  Co.  (Wash.)  32  Pac.  220;  Wiggins 
v.  Mayer  (Ga.)  18  S.  B.  430;  Society  v.  Jag- 
odzinski  (Wis.)  64  N.  W.  102.  Plaintiff  in 
error  in  this  case  has  allowed  it  to  remain  in 
"a  state  of  innocuous  desuetude"  for  nearly 


four  years,  and  we  think  the  court  would 
have  been  eustalned  In  dismissing  the  case, 
in  the  face  of  such  laches  on  the  part  of  the 
plaintiff  In  error,  unex^,  Gained,  even  without 
the  provisions  ot  the  statute  supra.  There 
being  no  error  of  record,  the  judgment  of  the 
court  below  is  affirmed. 

HAMILTON  and  BANTZ,  U.,  concur. 
THE  CHIEP  jrSTICB  did  not  sit  In  the 
case,  and  took  no  part  In  this  opinion. 


(8  N.  M.  21) 

LOCKHART  v.  WOOLLACOTT. 
(Supreme  Court  of  New  Mexico.     Aug.  28^ 

1895.) 
CmmoRABi— Bond— Omectioks  in  Bistrio* 

CJOOBT. 

1.  Under  Oomp.  Laws  1884.  S  2442,  provid- 
ing that  whenever  judgment  shall  be  rendered 
by  a  justico,  and,  from  any  cause,  a  party  shall 
be  nnable  to  appebl  in  10  days,  he  shall  peti- 
tion the  district  judge,  within  30  days  from  the 
judgment  setting  forth  the  reason  why  he  Vas 
unable  to  appeal  in  the  ordinary  way,  and  the 
judge  shall  then  deny  or  grant  the  writ  of  cer- 
tiorari, and  fix  the  bond,  the  time  for  filing  the 
bond  is  within  the  sound  discretion  of  the  judge. 

2.  After  a  case  has  been  taken  to  the  dis- 
trict court  on  certiorari  from  a  justice  of  the 
peace,  the  contention  that  the  writ  should  he  dis- 
missed because  the  account  sued  on  did  not  con- 
tain the  full  first  name  of  plaintiff  cannot  be 
raised  there  for  the  first  time  by  motion  to  dis- 
miss, but  should  be,  according  to  the  practice 
prescribed  for  the  district  court,  by  piea. 

3.  Though  a  bond  filed  by  plaintiff  on  cer- 
tiorari from  a  justice  was  not  in  the  exact  stat- 
utory form,  refusal  of  the  district  court  to  dis- 
miss the  writ  will  not  be  hdd  error,  where  it 
was  substantially  in  compliance  with  the  law, 
was  taken  and  accepted  by  the  clerk  of  that 
court  and  there  was  no  motion  asking  for  a 
new  bond,  and  defendant  did  not  and  could  not 
suffer  from  a  defective  bond,  for  the  reason  that 
the  district  court  rendered  judgment  against 
him. 

4.  Laws  1889,  c.  48,  providing  a  distinct 
remedy  where  a  justice  snail  wrongfully  refuse 
to  grant  an  appeal  where  it  is  permitted  by  law. 
does  not  repeal  oi  amend  Comp.  Laws  1884.  | 
2442,  authorizing  a  writ  of  certiorari  where 
judgment  is  rendered  by  a  justice  of  the  peace, 
and.  from  any  cause,  a  party  is  prevented  or 
unable  to  appeal  in  10  days. 

Error  to  district  court,  Bernalillo  county; 
before  Justice  N.  O.  Collier. 

Action  by  H.  3.  Woollacott  against  Henry 
Lockbart  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

On  the  5th  day  of  October,  1893,  H.  J. 
Woollacott  filed  a  suit  on  an  open' account 
for  $57.88  against  Henry  Lockbart,  to  re- 
cover for  the  price  of  certain  goods,  wares, 
and  merchandise  sold  and  delivered  to  said 
Lockbart  before  W.  H.  Buiite,  justice  of 
the  peace  for  precinct  No.  12  In  said  Berna- 
lillo county.  On  the  20th  day  of  the  same 
month  the  defendant  filed  with  said  justice 
of  the  peace  a  counterclaim  for  an  amoont 
claimed  to  be  due  from  plaintiff  as  un- 
liquidated damages,  and  the  case  was  tried 
and  judgment  rendered  in  favor  of  defend- 
ant Lockbart  for  f20.  The  plaintin  did  not 
take  or  ask  an  appeal  from  the  Judgment 
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within  10  days  thereafter;  but  on  the  18th 
<lay  of  r^'OTember,  following,  and  on  the  2dth 
day  after  rendition  of  the  Judgment,  plain- 
tiff, by  his  attorney,  made  out  and  present- 
ed In  writing,  under  oath,  his  petition  to  the 
Judge  of  the  district  court  for  a  writ  of  cer- 
tiorari, requiring  the  Justice  of  the  peace 
to  Bend  up  a  transcript  and  all  the  papers  in 
the  case,  in  the  manner  prescribed  by  sec- 
tion 'Zi^,  Gomp.  liaws  18i84.  The  Judge 
granted  the  writ,  and  required  plaintiff  to 
flle  within  seven  days  thereafter  a  bond  to 
the  adverse  party  in  the  sum  of  $40,  to  be 
approved  by  the  clerk  of  said  court,  which 
was  furnished.  Defendant  moved  to  dis- 
miss the  appeal  and  quash  the  writ  ot  cer- 
ttorarl,  because  of  the  insufficiency  of  the 
bond  as  to  form,  and  because  It  was  not 
filed  within  30  days  from  rendition  of  Judg- 
ment, and  because  plaintiff  liad  not  asked  or 
taken  his  appeal  within  10  days  from  rendi- 
tion of  Judgment,  and  because  the  full  first 
name  of  plaintiff  was  not  given,  which  mo- 
tion was  by  the  court  denied.  On  May  2, 
inns,  the  trial  was  had  in  the  district  court 
without  the  intervention  of  a  Jury,  and  the 
court  rendered  Judgment  in  favor  of  the 
plaintiff  for  $30,  costs  of  suit,  and  Interest 
Defendant  moved  for  a  new  trial  on  prac- 
tically the  same  grounds  set  up  In  the  motion 
to  dismiss,  which  motion  was  denied  by  the 
court,  from  which  defendant  sued  out  bis 
writ  of  error  to  this  court,  and  the  case  is 
here  on  the  record. 

Warren,  Fergusson  &  GlUett,  for  plaintiff 
In  error.  Thomas  N.  Wllkerson,  for  defend- 
ant In  error. 

JLAUGHLIN,  J.  (after  stating  the  facts). 
Plaintiff  In  error  assigns  as  errors  by  the 
court  below  that  the  court  erred  in  overrul- 
ing the  motion  to  dismiss  the  writ  of  certlo- 
rari,  because  the  plaintiff  below  was  not 
sulJiciently  described,  in  that  his  first  full 
name  was  not  given,  and  because  the  bond 
was  not  filed  within  30  days,  and  because 
tne  plaintiff  did  not  take  or  apply  for  his 
appeal  within  10  days  after  the  rendition 
of  the  Judgment  by  the  Justice  of  the  peace. 

The  writ  of  certiorari  was  granted  under 
the  authority  found  In  section  2442,  Comp. 
Laws  1884.  This  section  of  the  statute  is 
broad  and  comprehensive  In  Its  scope  and 
meaning,  and  it  provides,  among  other 
things,  that:  "Whenever  Judgment  shall  be 
rendered  by  a  Justice  of  the  peace,  and  from 
any  cause  whatever,  either  party  shall  be 
prevented  or  shall  be  unable  to  appeal  with- 
in ten  days,  and  he  shall  believe  that  injus- 
tice has  been  done  him  in  the  trial,  If  any 
was  had,  and  in  the  Judgment,  he  shall  make 
out  his  petition  in  writing  to  the  district 
Judge,  within  thirty  days  from  the  rendi- 
tion of  the  Judgment  setting  fort.b  the  cir- 
cumstances of  the  trial,  or  as  much  as  shall 
be  necessary,  and  the  reason  why  he  was 
unable  or  was  prevented  frooi  appealing  in 


the  ordinary  way.  •  •  •"  And  upon  th« 
petition  being  sworn  to,  and  presented  to 
the  Judge,  he  then  grants  or  denies  the  writ 
of  certiorari,  and  fixes  the  bond.  This  was 
done  In  this  case,  and  the  bond  was  filed 
with  the  clerk  of  the  court  within  7  days 
thereafter,  within  the  time  fixed  by  the 
Judge,  and  36  days  after  the  rendition  of  the 
Judgment  by  the  Justice  of  the  peace.  The 
statute  is  silent  as  to  when  the  bond  shall 
be  filed;  and  the  matter  of  granting  or  re- 
fusing the  writ,  the  amount  of  the  bond, 
and  the  time  within  which  it  shall  be  filed, 
are  matters  within  the  sound  discretion  of 
the  Judge,  and  will  not  be  reviewed  unless  it 
be  apparent  upon  the  record  that  that  dis- 
cretion has  been  abused;  and  that  does  not 
appear  In  this  case,  and  there  was  no  error 
In  the  court  below  on  these  points. 

The  plaintiff  in  error  contends  that  the 
writ  of  certiorari  should  have  been  dis- 
missed because  the  account  sued  on- did  not 
contain  the  full  first  name  of  the  plaintiff. 
This  contrition  Is  not  tenable,  because  It 
was  raised  In  the  district  court  for  the  first 
time  on  a  motion,  where  it  should  have  been 
raised  by  plea,  in  the  regular  way.  When  a 
case  once  reaches  the  district  court,  and  that 
court  has  acquired  Jurisdiction  of  the  per- 
son and  subject-matter,  it  is  tried  de  novo; 
and  the  trial  thereafter  proceeds  according 
to  the  rules  of  pltoding  and  practice  pre- 
scribed for  the  procedure  of  causes  In  the 
district  court,  except  as  to  the  form  and  Ju- 
risdiction of  the  cause,  as  it  originated  in 
the  Justice  court 

The  second  assignment  of  error  is  as  to  the 
form  of  the  bond,  and,  while  the  bond  Is 
not  within  the  exact  form  prescribed  by  the 
statute,  yet  w^  think,  from  the  fact  that  the 
district  court  gave  Judgment  against  the 
plaintiff  in  error  here  and  defendant  brfow, 
and  that  he  did  not  nor  could  he,  suffer  any 
barm  from  a  defective  bond,  if  it  was  de- 
fective, and  that  the  bond  was  taken  and  ac- 
cepted by  the  clerk  of  that  court  and  that 
there  was  no  motion  asking  for  a  new  or 
better  bond,  and  that  it  Is  substantially  In 
compliance  with  law.  that  It  was  sufficient; 
and  we  think  there  was  no  error  in  the  court 
below  denying  the  motion  to  dismiss  the 
writ  of  certiorari  on  that  ground. 

There  is  no  conflict  between  section  2442, 
Uomp.  Laws  1884,  and  chapter  48,  Lavra 
1880.  Nor  does  the  latter  law  In  any  man- 
ner repeal  or  amend  the  former  section. 
The  latter  provides  a  distinct  and  separate 
remedy  where  any  Justice  of  the  peace  "shall 
wrongfully  refuse  to  grant  an  appeal  in  any 
case  where  an  appeal  Is  now  or  may  here- 
after be  permitted  by  law,"  when  the  appeal 
Is  applied  for  in  the  ordinary  manner.  Be- 
lieving that  substantial  Justice  was  done, 
the  Judgment  of  the  court  below  Is  afflnned. 

SMITH,  C.  X,  and  HAMILTON,  J.,  concur. 
BANTZ,  J.,  did  not  sit  in  the  case,  and  took 
no  part  In  the  opinion. 
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(8  N.  M.  27) 

In  re  PBRALTAREAVIS. 

(Supreme  Court  of  New  Mexico.     Aug.  28, 
1895.) 

Fraudclrnt    Claim   aoainbt   United    States  — 

CoDRT  or  Pbivate  Land  Claims— Habeas 

UoBPUB — What  Reviewed. 

L  Rev.  St.  U.  S.  i  5438,  makes  it  unlawful 
for  any  person  to  present  for  payment  orap- 

groval  to  any  officer  in  the  service  of  the  United 
tates  any  claim  against  the  United  States, 
knowing  such  claim  to  be  false,  fictitious,  or 
fraudulent.  Act  March  3,  1801,  §  14,  creates 
the  court  of  private  land  claims,  and  authorizes 
It  to  render  judgment  against  the  United  States 
for  the  value  of  lands  which  the  United  States 
may  have  granted  or  sold  belou^ing  to  a  claim- 
ant, and  provides  that  such  judgment  shall  be 
a  charge  on  the  treasury  of  the  United  States. 
Held,  that  a  fraudulent  claim  presented  to  the 
court  of  private  claims  is  within  section  5438. 
Smith,  C.  J.,  and  Collier,  J.,  dissenting. 

2.  Where  the  committing  court  had  juris- 
diction of  defendant  and  of  the  offfense  charged, 
the  commitment  will  not  be  reviewed  on  habeas 
corpus.  Smith,  C.  J.,  and  Collier,  J.,  dissent- 
ing. 

Application  of  James  Addison  Peraltare- 
avls  for  a  writ  of  habeas  corpus.    Denied. 

Catron  &  Spless,  for  petitioner.  J.  B.  H. 
Hemlng'Aay,  U.  S.  Atty.,  and  Matt  G.  Reyn- 
olds, U.  S.  Atty.  for  court  of  private  land 
claims,  for  the  United  States. 

BANTZ,  J,  The  prlsofier  was  committed 
to  Jail,  after  a  preliminary  hearing,  on  the 
charge  (1)  of  filing  in  the  court  of  private 
land  claims  a  claim  against  the  United 
States  In  the  sum  of  $100,000,  said  claim  be- 
ing false,  fictitious,  and  fraudulent,  and 
known  by  him  to  be  such  at  the  time;  and 
(2)  that  he  entered  into  a  conspiracy  with 
one  Sofia  Treadway  to  defraud  the  govern- 
ment of  the  sum  of  $100,000  in  respect  to 
such  claim,  if  the  claim  bad  been. one  tor 
land  simply.  It  Is  conceded  that  It  would  not 
have  been  an  offense  within  section  5438, 
Rev.  St  U.  S.  The  material  part  of  that 
section  is  as  follows:  "Every  person  who 
makes  or  causes  to  be  made,  or  presents 
or  causes  to  be  presented,  for  payment  or 
approval,  to  or  by  any  person  or  officer  In 
the  civil,  military,  or  naval  service  of  the 
United  States,  any  claim  upon  or  against 
the  government  of  the  United  States,  or  any 
department  or  otiicer  thereof,  knowing  such 
claim  to  be  false,  fictitious,  or  fraudulent, 
•  •  •  or  who  enters  Into  any  agreement, 
combination,  or  conspiracy  to  defraud  the 
govemment  of  the  United  States,  or  any  de- 
partment or  officer  thereof,  by  obtaining  or 
aiding  to  obtain  the  payment  or  allowance 
of  any  false  or  fraudulent  claim,  •  •  • 
every  person  so  offending,"  etc.  Then  fol- 
lows punishment.  The  information  contains 
two  charges:  First,  presenting  a  fraudulent 
claim;  and,  second,  conspiracy  to  defraud. 

By  section  14  of  the  act  of  March  3,  1891, 
creating  the  court  of  private  land  claims, 
express  authority  was  given  that  court  to 
render  Judgment  against  the  United  States 


for  the  value  of  the  lands  which  the  United 
States  may  have  granted  or  sold  belonging 
to  the  claimant  "and  such  Judgment  when 
found  shall  be  a  charge  on  the  treasury  of 
the  United  States."  The  information  specif- 
ically avei-s  that  the  prisoner  made  a  money 
claim  against  the  United  States.  The  sec- 
tion under  which  this  prosecution  was  be- 
gun (5438)  requires  that  the  fraudulent 
claim  shall  have  been  made  to  some  person 
or  officer  In  the  civil,  military,  or  naval  serv- 
ice of  the  United  States.  It  Is,  among  other 
things,  denied  that  the  court  of  private  land 
claims  comes  within  this  description.  In  U. 
S.  V.  Moore,  3  MacArthur,  227,  Judge  MacAr- 
thur  said  that  a  claim  presented  against  the 
United  States  In  the  court  of  claims  was  not 
presented  to  a  person  or  officer  within  the 
meaning  of  this  act;  but  the  other  Judges 
did  not  concur  In  that  opinion,  and  It  was 
pure  obiter  dictum.  The  point  arose  in  U. 
S.  V.  Strobach,  48  Fed.  908,  In  a  prosecution 
against  a  deputy  marshal  for  presenting  an 
account  for  approval  to  the  district  court, 
and  Justice  Woods  said:  "The  contention  of 
counsel  for  defense  is  that  the  law  only  pun- 
ishes for  presentation  to  a  person  or  officer 
In  the  civil  service  of  the  United  States  of  a 
false  claim,  and,  when  a  false  claim  Is  pre- 
sented for  approval  to  the  district  court  of 
the  United  States  In  which  the  district  Judge 
is  presiding,  that  that  Is  not  a  presentation 
thereof  to  au  <^cer  in  the  civil  service  of 
the  United  States.  In  other  words,  that  a 
United  States  Judge  In  vacation,  and  when 
not  engaged  In  the  discharge  of  his  usual 
duties,  is  an  officer  In  the  civil  service  of 
the  United  States,  but  when  engaged  in 
holding  the  term  of  court  he  ceases  to  be  au 
officer  in  the  service  of  the  United  States, 
and  his  identity  as  such  Is  lost  and  he  in 
only  a  court  or  a  member  of  a  court.  We 
think  that  a  United  States  Judge  Is  at  all 
times  an  officer  In  the  civil  service  of  the 
United  States,  within  the  meaning  of  the 
statute,  and  that,  when  a  claim  Is  presented 
to  a  court  of  which  he  is  the  presiding  officer, 
it  is  presented  to  an  officer  in  the  civil  serv- 
ice of  the  United  States."  It  may  be  ob- 
served that  there  is  no  revising  power  over 
the  action  of  the  court  by  the  treasury  offi- 
cials in  relation  to  witness  and  Jury  fees  and 
mileage. 

There  is,  however,  In  this  case,  the  charge 
of  conspiracy  to  defraud  the  government  by 
means  of  a  false,  fraudulent,  and  fictitious 
claim.  This  proceeding  by  habeas  corpus 
Is  a  collateral  attack  upon  the  proceedings 
upon  which  the  prisoner  was  committed  to 
Jail.  In  Kx  parte  Slebold,  100  U.  S.  371, 
Mr.  Justice  Bradley,  speaking  of  the  limi- 
tations of  the  Jurisdiction  of  the  supreme 
court  on  hat)eas  corpus  which  arise  from 
the  nature  and  objects  of  the  writ  as  de- 
fined by  the  common  law,  lays  down  the  gen- 
eral rule  that  the  only  ^ound  ca  wWoh 
that  court,  or  any  court,  without  special 
statute  authority,  will  give  relief  on  habeas 
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corpus,  1b  where  there  Is  -want  of  Jarlsdlc- 
tltm  over  the  person  or  tue  cause,  or  some 
other  matter  rendering  the  proceedings  void, 
aa  distinguished  from  what  Is  merely  erro> 
neona  and  reversible.  The  writ  la  not  to  be 
employed  to  take  the  prisoner  away  from 
the  court  which  holds  him  for  fear,  if  he  re- 
mains, errors  may  be  committed.  Ex  parte 
Crouch,  112  U.  S.  178,  6  Sup.  Ct  98.  Nor 
can  It  be  used  to  subserve  the  purposes  of  the 
writ  of  error,  and  It  will  not  be  granted  to 
review  the  whole  case,  but  only  to  examine 
the  authority  of  the  tribunal  by  which  the 
prisoner  was  committed.  Kx  parte  Virginia, 
100  U.  &  339.  It  has  been  said  that  the  test  of 
Jurisdiction  Is  whether  the  tribunal  has  pow- 
er to  enter  upon  the  inquiry,  and  not  whether 
Its  conclusions  in  the  course  of  it  were  right 
or  wrong  (Otis  v.  Bio  Grande^  1  Woods,  279, 
Fed.  Cas.  No.  10,813),  unless.  Indeed,  some 
punishment  is  inflicted  which  the  tribunal 
had  no  authority  to  Impose.  The  prisoner's 
counsel  conceded  at  the  bar  that  the  com- 
missioner who  held  the  preliminary  exam- 
ination of  and  committed  the  prisoner  to 
custody  had  jurisdiction  of  the  i>erBon  and 
the  subject-matter;  but  It  has  been  earnest- 
ly and  ably  contended  that  the  information 
charged  no  ottense  against  the  prisoner  on 
which  he  could  be  Imprisoned  or  deprived 
of  his  liberty.  This  point  was  considered  In 
Ex  parte  Slebold,  100  U.  S.  371,  and  the  lan- 
guage of  Chief  Baron  Gilbert  in  Bushell's 
Case,  Vaughn,  135,  was  quoted,  that  "if  the 
commitment  be  against  law,  as  being  made 
by  one  who  had  no  jurisdiction  of  the  cause, 
or  for  a  matter  for  which  by  law  no  man 
ought  to  be  punished,  the  court  are  to  dis- 
charge." Mr.  Justice  Bradley,  commenting, 
observes:  "The  latter  part  of  the  rule,  when 
applied  to  conviction  and  sentence.  Is  con- 
fined to  cases  of  clear  and  manifest  want  of 
criminality  in  the  matter  charged,  such  as, 
in  effect,  to  render  the  proceedings  void."  It 
is  true  that  in  Ex  parte  Slebold  there  had 
been  a  conviction  and  sentence,  but,  if  the 
objection  be  not  jurisdictional,  neither  would 
the  commitment  be  open  to  collateral  attack 
by  habeas  corpus.  In  Re  Coy,  127  U.  S.  731, 
8  Sup.  Ct  1263,  it  was  strongly  insisted  that 
no  offense  under  the  act  of  congress  was  set 
out  in  the  indictment,  and  that  the  prisoner 
should  be  released  on  habeas  corpus.  Mr. 
Justice  Miller  says:  "It  was  certainly  not 
Intended  to  say  [in  Ex  parte  Watkins,  3 
Pet.  193]  that  because  a  federal  court  tries 
a  prisoner  for  an  ordinary  common-law  of- 
fense, as  burglary,  assault  and  battery,  or 
larcaiy,  with  no  averment  or  proof  of  any 
offense  against  the  United  States,  or  any 
connection  with  a  statute  of  the  United 
States,  and  punishes  him  by  imprisonment, 
that  he  cannot  be  released  on  habeas  corpus 
because  the  court  which  tried  him  had  as- 
samed  Jurisdiction.  In  all  such  cases,  when 
the  question  of  jurisdiction  is  raised,  the 
point  to  be  decided  is  whether  the  court  has 
jurisdiction  of  that  class  of  ofCeuses.     If  the 


statute  has  Invested  the  court  which  tried 
the  prisoner  with  jurisdiction  to  punish  a 
well-defined  class  of  offenses,  as  forgery  of 
its  bonds,  or  perjury  In  its  courts,  its  judg- 
ment as  to  what  acts  were  necessary  under 
those  statutes  to  constitute  the  crime  is  not 
reviewable  on  a  writ  of  habeas  corpus." 
"We  are  not  here  to  consider  it  as  on  a  de- 
murrer before  trial,  but,  finding  that  the 
district  court  had  general  jurisdiction  of  this 
class  of  offenses,  we  proceed  no  further  in 
the  Inquiries  on  that  subject"  And  he  cites 
with  approval  Yarbrough's  Case,  110  U.  S. 
651,  4  Sup.  Ct  152.  This  seems  to  be  with- 
in the  rule  laid  down  by  Judge  Folger  In 
Hunt  V.  Hunt  72  N.  Y.  229,  who  defines  ju- 
risdiction of  the  subject-matter  to  be  "the 
power  to  adjudge  concerning  the  general 
question  Involved."  In  Ex  parte  Parks,  d3 
U.  S.  18,  it  was  held  that  an  Indictment 
could  not  be  collaterally  attacked,  on  habeas 
corpus,  which  alleged  the  iforgery  of  a  re- 
ceipt of  a  register  in  bankruptcy,  though  the 
statute  covered  the  forgery  of  certain  evi- 
deuclary  documents.  See,  also,  Hauser  v. 
State,  33  Wis.  678,  and  Ex  parte  Harlan 
(Okl.)  27  Pac.  920.  If  the  prisoner  can  at- 
tack the  sufflclency  of  an  information  and 
commitment  thereon,  like  the  present  by 
habeas  corpus  In  this  court  in  advance  of 
his  trial  in  the  district  court  so  may  prison- 
ers confined  in  the  Jail  of  every  county  in  the 
territory  attack  the  sufilclency  of  indict- 
ments against  them  by  habeas  corpus  in  this 
court.  Instead  of  employing  a  demurrer  or 
motion  to  quash  in  the  court  below.  Under 
such  circumstances,  the  supreme  court  of 
the  United  States  have  refused  to  Interfere. 
In  re  Lancaster  (1890)  11  Sup.  Ot  117;  Ex 
parte  Frederlch,  149  U.  S.  70,  13  Sup.  Ct.  793. 
We  are  of  the  opinion  that  the  commitment 
was  issued  In  the  exercise  of  the  Jurisdiction  of 
the  subject-matter,  and  that  a  sufficient 
cause  is  set  forth  upon  which  the  prisoner 
should  be  held. 
HAMILTON  and  LAUGHLIN.  JX.  concur. 

COLLIER,  J.  (dissenting).  I  am  constrain- 
ed to  express  my  dissent  from  the  conclusion 
reached  by  the  majority  of  the  court  upon 
this  application  for  a  writ  of  habeas  corpusu 
Such  a  writ  is  so  sacred  to  the  law,  it  Is  such 
a  great  writ  that  It  Is  to  be  considered  like 
the  palladium  of  liberty,  and  no  question  of 
courtesy,  comity,  or  propriety  should  for  a 
moment  be  entertained  when  It  is  applied  for 
to  a  court  having  Jurisdiction  to  Issue  it. 
It  Is  the  freeman's  writ  and  any  suggestion 
of  Its  denial  to  an  American  citizen  illegally 
restrained  of  his  liberty  seems  In  conflict 
with  the  genius  of  our  institutions.  To  the 
argument  which  proposes  hesitation  In  '.ta 
issuance  because  of  propriety  between  courts, 
or  because  of  propriety  for  any  other  reason, 
in  time  of  peace,  an  American  grown  to  the 
stature  of  these  Institutions  Is  Instinctively 
opposed.  No  man  should  be  considered  a 
criminal  of  so  dark  a  dye,  or  should  be  able 
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to  defraud  his  government  or  his  neighbor 
In  so  outrageous  a  manner,  that  any  court 
could  be  Induced  to  Inflict  Injury  to  the  vital 
principle  that  every  Inhabitant  of  this  broad 
land  shall  breathe  the  free  air  of  liberty  un- 
til he  is  restrained  according  to  law.  It  Is 
one  of  the  chlefest  praises  of  the  judiciary 
that,  no  matter  how  fiercely  popular  passion 
may  rage,  how  red-handed  a  murderer  may 
be,  or  how  otherwise  extreme  any  violation 
of  law  may  be  considered,  it  sits  In  calm  de- 
liberation to  enforce  the  law  and  to  make  an 
offender's  act  become  a  beacon  light  in  the 
Illumining  of  liberty's  path,  instead  of  cre- 
ating a  precedent  for  the  oppression  of  Its 
followers.  I  therefore  think  that  the  argu- 
ment that  this  court  should  withhold  this 
writ,  when  our  organic  act  gives  jurisdiction 
to  Issue  it,  because  petitioner  should  have  ap- 
plied to  the  judge  of  the  district  court,  or 
because  his  alleged  mcmumental  and  his- 
torical fraud  calls  grievously  for  redress,  is 
unworthy  of  a  moment's  consideration. 

No  less  opposed  to  the  spirit  of  our  law  Is 
the  doctrine  that,  by  Implication  and  infer- 
ence, reason  may  bring  within  the  scope  of 
a  criminal  statute  otFenses  to  which  Its  let- 
ter does  not  extend.  It  has  ever  been  held, 
under  the  common  law  and  in  this  country, 
to  be  a  cardinal  principle  In  the  expounding 
of  criminal  statutes  that  they  should  be  read 
"in  favorem  vltte  et  libertatls,"  and  strictly 
as  against  the  state.  All  construction  and 
Intendment  are  against  the  government  and 
in  favor  of  the  accused,  though  not  to  the 
extent  of  emasculating  or  destroying  a  stat- 
ute. The  statute  under  which  the  accused 
is  charged  has  a  range  very  broad  and  com- 
prehensive, and  an  utility  distinctly  mani- 
fest, even  though  it  should  be  held  not  to 
reach  the  character  of  act  described  In  the 
complaint  upon  which  petitioner  has  been  ar- 
rested and  Is  now  detained.  No  one  will  dis- 
pute that  section  5438  of  the  United  States 
Revised  Statutes  covers  the  presentation  of 
false  claims  against  the  government  for  ap- 
proval and  payment  by  any  officer  or  peraon 
glvai  the  authority  to  approve  or  pay  the 
same,  when  the  scienter  Is  properly  laid  and 
proved.  The  question  here  Is  whether  or  not 
a  suit  begun  In  the  court  of  private  land 
claims,  established  by  act  of  congress  pass- 
ed March  3,  1891,  comes  within  the  purview 
of  said  section,  where  It  appears  that  plain- 
tiff recites  In  his  petition  that  land  within  the 
exterior  boundaries  of  an  alleged  grant  claim- 
ed by  htm  has  been  disposed  of  by  tiie  Unit- 
ed States,  and  he  claims  the  maximum  per 
acre  so  disposed  of.  It  is  conceded  by  the 
attorney  for  the  United  States  that  but  for 
said  feature  of  the  claim  for  land  there  could 
be  no  pretense  that  section  543S,  Rev.  St., 
would  have  any  application  whatever  to  the 
case  at  bar;  and  this  court  in  its  opinion  also 
proceeds  upon  that  theory.  It  seems  to  be 
minimizing  substantlals  and  magnifying  ac- 
cidentals to  hold  that  this  section,  not  other- 
wise applicable,  becomes  so  by  the  presence 


of  a  ixwvisional  money  feature  In  the  suit 
This  feature,  if  it  should  ever  become  mate- 
rial In  the  litigation  begun  by  the  petitioner, 
becomes  so  because  of  acts  affecting  ttae  pe- 
titioner in  invltum,  and  done  not  by  his  pro- 
curement or  consent,  and  possibly  without 
his  knowledge.  This  pecuniary  feature  only 
becomes  material  after  the  land  sued  for  has 
been  "decreed."  In  other  words,  when  plain- 
tiff's exterior  Iwundaries  shall  have  been  ad- 
judlcated  to  him,  he  can  obtain  patent  only 
to  so  much,  above  what  the  government  has 
the  right  to  pay  him  for  at  51.23  per  acre, 
as  he  recovers,  so  that  It,  the  government, 
may  keep  faith  with  those  to  whom  it  has 
already  sold  and  granted  some  iKirtlons  of 
claimant's  land.  But  the  principle  here  in- 
volved rises  above  what,  with  respect  to  my 
associates,  I  deem  a  consideration  too  small 
for  their  intelligent  attention;  and  this  deci- 
sion may,  I  fear,  become  a  precedent  tat 
statutory  construction  harmful  in  the  ex- 
treme. There  can  be  no  question  here  of 
collateral  attack.  If  no  offense  Is  charged, 
and  I  would  wish  no  other  authority  th.in 
the  one  cited  by  the  court  of  Ex  parte  Sie- 
bold,  100  U.  S.  371:  "A  court  wiU  give  re- 
lief on  habeas  corpus  where  there  is  want 
of  jiirisdictlon  over  the  person  or  the  cause 
or  some  other  matter  rendering  the  proceed- 
ings void."  If  no  offense  is  charged,  Is  there 
any  "cause"?  If  there  Is  no  offense  char^ 
ged,  are  not  the  "proceedings  void"  as  to 
every  step?  Also,  I  would  cite  the  very 
case  the  opinion  of  this  court  rests  on,  as 
refuting  the  position  that  section  5438,  Rev. 
St.,  refers  to  any  such  class  of  case  as  the 
bringing  of  a  suit  either  In  a  constitutional 
or  a  legislative  court  for  adjudication,  judg- 
ment, or  decree.  U.  S.  v.  Strobach.  48  Fed. 
903.  The  compiler  of  that  volume  states  the 
full  force  and  effect  of  that  case  in  the  fifth 
syllabus  as  follows:  "Although  the  act  of  a 
federal  Judge  in  {Missing  upon  the  accounts 
of  a  United  States  marshal  In  open  court,  as 
required  by  Act  Cong.  Feb.  22,  1875,  is,  in 
a  sense,  the  act  of  the  court,  yet,  as  bis  de- 
cision is  subject  to  revision  by  the  accounting 
offlcere  of  the  treasury.  It  is  only  quasi  judi- 
cial, and  therefore  a  presentation  to  him  is  a 
presentation  to  an  officer  In  the  civil  service 
of  the  United  States,  within  the  meaning  of 
secUon  5438."  It  Is  "sticking  In  the  bark" 
with  due  respect  I  say  It— to  draw  any  other 
conclusion  from  that  decision,  and,  Indeed, 
the  whole  argument  of  the  learned  justice 
is  an  effort  to  avoid  a  result  ou  demurrer 
which  would  have  overturned  the  indictment, 
by  showing  that  "open  court"  meant,  in  the 
statute  there  construed,  a  court  in  quasi  ju- 
dicial mattera  only.  No  one  can.  I  venture 
to  say,  carefully  read  that  decision,  without 
arriving  at  the  conclusion  that  Judge  Woods 
believed  that  in  mattera  judicially  determin- 
ed section  5438  has  no  application  whatever. 
It  shocks  our  underatanding  to  say  that  one 
of  the  three  co-ordinate  branches  of  this  gov- 
ernment—a  court  created,  not  for  the    ap- 
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proval  of  claims,  but  to  adjudicate  them,  and, 
when  adjudicated,  to  enforce  them— Is  "a  per- 
son or  officer  in  the  dvll  service"  of  the 
goyemment.  The  court  Is  itself  civil  serv- 
ice, and  those  who  serve  in  It  are  officers 
and  persons  in  the  civil  service;  that  is.  In 
its  service.  This  opinion  being  prepared  on 
the  day  the  majority  opinion  was  submitted 
to  me,  then  to  be  handed  down,  I  am  not 
given  opportunity  for  more  elaborate  discus- 
sion of  a  decision  which.  I  thinlE,  makes  the 
most  damaging  precedent  yet  emanating 
from  this  court. 

I  am  authorized  to  say  that  the  chief  jus- 
tice concurs  in  this  dissent;  but  the  views 
above  expressed  have  not  been  submitted  to 
him. 


(S  N.  H.  37) 

FOBD  T.  SPRINGER  LAND  ASS'N  et  al. 

(Supreme  Court  of  New  Mexico.    Aug.  28, 

1895.) 

KbCHANICS'     LiESB  —  SDPFICIBSOT    of    NOTIOB  — 

Statement  of  Amount  Doe  —  Description  of 
Land— BisToprBL — Patmest —  Juuomsnt  —  Ap- 
peal. 

1.  A  mechanic's  lien  law  should  be  liberal- 
ly construed  in  favor  of  the  lienor.  Finane  v. 
Hotel,  etc.,  Co.,  6  Pac.  725,  3  N.  M.  256,  over- 
ruled. 

2.  Comp.  Laws  1884,  i  1524,  requiring  a 
claim  of  lien  to  state  the  lienor's  demands  after 
"deducting  all  just  credits  and  offsets,"  is  sat- 
isfied by  a  statement  that  the  lien  is  a  certain 
srm,  the  balance  due,  after  deductinp  all  just 
credits  and  offsets,  for  work  done  under  a  con- 
tract which  is  made  part  of  the  notice,  and  for 
an  additional  sum  for  extra  work  allowed  by 
the  terms  of  the  contract.- 

3.  Under  Comp.  Laws  1884,  $  1534,  requir- 
ing a  notice  of  lien  to  state  the  name  of  the 
"owner  or  reputed  owner,  if  known,"  a  notice 
which  states  that  certain  corporations  and  in- 
dividuals are  "the  owners  or  reputed  owners"  of 
the  property  is  sufficient. 

4.  Under  Comp.  Laws  1884,  $  1524,  requir- 
ing a  notice  of  lien  to  state  the  name  of  the  i>er- 
son  by  whom  claimant  was  employed,  a  notice 
of  lien  for  constructing  an  irrigation  ditch,  which 
states  that  claimant  was  employed  by  a  corpora- 
tion through  its  general  manager,  with  the  ap- 
proval of  its  president,  naming  each,  is  sufiS- 
dent. 

5.  Comp.  Laws  1884,  t  1524,  requiring  a  no- 
tice of  lien  to  contain  "a  statement  of  the  terms, 
time  given,  ard  conditions  of  his  contract,"  is 
■atisiied  hv  a  notice  which  refers  to  the  contract, 
in  which  tnese  facts  ate  stated,  for  such  facts, 
and  makes  the  contract  a  part  of  the  notice. 

a  Under  Comp.  Laws  1884.  §  1524,  requir- 
ing a  notice  of  lien  to  contain  a  description  of 
the  property  to  be  charged  with  the  lien  suffl- 
deut  for  identification,'  a  notice  of  lien  for 
the  construction  of  an  irrigation  ditch,  which 
gives  a  description  of  the  ditches,  laterals,  reser- 
voirs, and  right  of  way  such  as  would  enable 
one  familiar  with  the  locality  to  survey  and  plat 
the  same  is  sufficient 

7.  Under  Comp.  Laws  1884,  S  1524,  requuv 
ing  a  notice  of  lien  to  contain  "a  description  of 
the  properly  to  be  charged  with  tiie  lien  suffi- 
tient  for  identification,  a  description  of  land 
sought  to  be  charged  with  the  Hen  by  govern- 
ment subdivisions  is  sufficient 

8.  Comp.  Laws  1884,  S  1529,  provides  that 
any  improvement  mentioned  in  section  1520  (giv- 
ing a  lien  for  labor  or  materials  furnished  in 
construction  of  ditches  and  other  improvements 
made  on  land)  will  be  deemed  to  have  been  made 
at  the  Instance  of  the  owner  unless,  when  in- 


formed that  the  WOTk  is  beln^  done,  he  posts  a 
notice  that  he  is  not  responsible  for  the  same. 
Bdd.  that  a  contractor  for  the  construction  of 
an.  irrigation  ditch  was  entitled  to  a  lien  on 
land  appurtenant  to  the  ditch,  which  was  in- 
creased m  value  by  the  ditch,  where  it  Appears 
that  his  employer,  by  contract  with  the  owner, 
was  to  receive  a  portion  of  the  proceeds  of 
such  land  when  sold  at  an  enhanced  price  after 
the  construction  of  the  ditcii,  and  that  the  own- 
er consented  to  the  construction. 

9.  An  objection  to  a  notice  of  lien  for  in- 
sufficiency in  the  statement  of  claim  cannot  be 
urged  for  the  first  time  on  appeal. 

10.  Where,  in  an  action  to  foreclose  a  me- 
chanic's lien  on  22,(XX)  acres  of  land  for  Con- 
struction of  an  irrigation  ditch,  defendant  ad- 
mits that  the  land  is  appurtenant  to  the  ditch, 
and  then  describes  it  by  government  subdivi- 
sions, such  defendant  is  estopped  from  assert- 
ing, after  judgment  of  foreclosure,  that  the  sul)- 
divisions  contain  more  than  22,000  acres  of  land. 

11.  Where,  in  an  action  to  foreclose  a  lien 
on  a  certain  number  of  acres  of  land,  the  notice 
describes  the  same  by  government  surveys,  the 
court  in  the  absence  of  proof,  may  assume,  on 
a  showing  that  government  subdivisions  of  the 
class  mentioned  contain  a  larger  number  of 
acres  than  that  named,  that  the  decrease  in  the 
number  of  acres  in  the  divisions  in  question 
could  be  accounted  for  by  rules  of  government 
surveying. 

12.  Where  a  notice  of  lien  on  land  specifies 
the  number  of  acres,  and  then  describes  them 
by  government  subdivisions,  the  latter  descrip- 
tion controls,  though  there  be  in  them  in  fact  a 
larger  number  of  acres  than  that  stated  in  the 
notice. 

13.  Where  a  contractor  constructing  an  irri- 
gation ditch  agrees  to  select  a  tract  of  land  and 
pay  a  certain  sum  tor  it,  which  is  to  be  credited 
as  part  payment  of  the  work  on  condition  that 
his  employer  secures  a  sufficient  deed  from  the 
owner  to  himself,  tender  of  a  sufficient  deed 
to  the  contractor  by  his  employer  must  be 
shown. 

14.  Where  a  contract  provides  that  payment 
shall  be  made  for  work  on  final  estimate  and 
certificate  of  an  engineer  approving  the  work, 
and  a  showing  that  the  work  is  free  rrom  all 
liens,  and,  after  the  final  estimate  is  made  and 
the  certificate  procured,  the  contractor,  being 
refused  payment,  files  his  lien,  the  fact  that  sub- 
contractors subsequently  file  liens  for  work  will 
not  defeat  the  contractor's  lien. 

15.  Comp.  Laws  1884,  §  522.  directs  the  ter- 
ritorial courts  to  conform  to  the  laws  and  usages 
of  the  federal  courts.  Equity  rule  92  authorizes 
a  personal  indement  in  foreclosure  of  a  mort- 
gage, for  the  balance  due  complainant  over  and 
above  the  proceeds  of  sale.  Meld,  that  a  decree 
for  foreclosure  of  a  mechanic's  lien,  providing 
that  the  decree  shall  operate  as  a  personal  judg- 
ment against  each  of  the  defendants,  is  proper. 

16.  Findings  of  fact  by  a  chancellor  on  tes- 
timony in  the  first  instance  will  not  be  disturb- 
ed unless  it  clearly  appears  that  such  findings 
are  against  the  weight  of  the  evidence. 

Appeal  from  district  court.  Colfax  county; 
before  Justice  O'Brien. 

Action  by  Patrick  P.  Ford  against  the 
Springer  Land  Association  and  others  to 
foreclose  a  mechanic's  lien.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

This  is  an  action  In  chancery,  brought  by 
Patrick  P.  Ford,  appellee,  against  the  Spring- 
er Land  Association,  and  certain  Individuals- 
corporate  thereof,  together  with  the  Max- 
well Land-Grant  Company  and  its  trustees, 
to  establish,  fix,  and  foreclose  a  mechanic's 
lien  upon  a  certain  ditch  and  reservoir  sys- 
tem,  rights   of   way   therefor,  and   certain 
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Innds  alleged  to  be  appurtenant  thereto,  aad 
it  is  founded  on  the  following  fticts: 

On  October  20.  1888,  a  contract  was  enter- 
ed into  between  Patrick  P.  Ford,  of  the  first 
part,  and  the  Springer  Land  Association,  of 
the  second,  part,  for  doing  the  earth  work  in 
constructing  a  certain  ditch  line  and  res-ar- 
volr  system,  for  irrigation,  all  In  the  county 
of  Colfax  and  territory  of  New  Mexico,  the 
provisions  of  which,  so  far  as  pertinent  to 
this  case,  are  as  follows:  The  party  of  the 
first  part  to  furnish  all  necessary  tools  and 
labor,  and  perform  all  work  of  excavating 
and  grading  required  la  the  construction  of 
the  Cimarron  ditch  and  its  accessories.  Said 
work  to  be  done  In  a  thorough  and  work- 
manlike manner,  and  In  full  accord  with  the 
specifications  thereto  attached,  and  made 
part  of  the  contract  The  party  of  the  sec- 
ond part  agreed  to  pay  said  party  of  the 
first  part  for  the  work  so  done  at  the  rate  of 
11  cents  per  cubic  yard  for  all  earth  re- 
moved, without  classification;  amounts  doe 
for  said  work  to  be  paid  at  the  time  and  In 
the  manner  described  In  the  specifications 
thereto  attached.  "Specification  13.  Sub- 
contracts must  be  submitted  to  the  engineer, 
and  receive  his  approval,  before  work  is  be- 
gan under  them.  No  second  subcontracts 
will  be  allowed.  Subcontractors  will  be 
bound  by  the  same  specifications  as  the  orig- 
inal contractor,  and  will  be  equally  under 
the  authority  of  the  engineer."  "Specifica- 
tion 15.  On  or  about  the  first  day  of  each 
current  month  the  engineer  will  measure 
and  compute  the  quantity  of  material  mov- 
ed by  the  contractor  during  the  preceding 
month.  He  will  certify  the  amount  to  the 
company,  together  with  an  account  of  the 
same  at  the  price  stipulated,  which  amount 
will  be  audited  by  the  company  without  un- 
necessary delay,  and  the  amount  thereof,  less 
ten  per  centum,  retained,  will  be  paid  to  the 
contractor.  In  cash,  within  ten  days  there- 
after. This  retained  percentage  will  be  held 
by  the  company  as  a  guaranty  for  the  faith- 
ful completion  of  the  work,  and  will  be  paid 
in  full  with  the  final  estimate,  upon  the  cer- 
tificate of  the  engineer  accepting  and  approv- 
ing the  work;  it  being  expressly  understood 
that  the  failure  of  the  contractor  to  fulflU 
his  obligations  will  mean  a  forfeiture  of  this 
retained  percentage  to  the  company.  The 
amount  due  to  the  contractor  under  the  final 
estimate  will  only  be  paid  upon  the  satisfac- 
tory showing  that  the  work  is  free  from  all 
danger  from  liens  or  claims  of  any  kind, 
through  failure  on  his  part  to  liquidate  his 
just  Indebtedness,  as  connected  with  this 
work." 

The  land  upon  which  the  ditches  and  res^- 
volrs  were  to  be  and  were  actually  located 
and  constructed,  and  upon  which  the  im- 
provements were  actually  made,  did  not  be- 
long to  the  said  the  Springer  Land  Associa- 
tion, or  to  any  of  the  panics  to  the  contract, 
or  to  their  successors  in  Interest,  so  far  as  ap- 
pears from  the  record,  but  was  at  the  time 


the  property  of  the  Maxwell  Land-Grant  Com- 
pany, which  was  not  a  direct  party  to  the 
contract  The  Maxwell  Land-Grant  Com- 
pany did,  however,  make  a  contract  on  the 
1st  day  of  May,  1888,  with  C.  O.  Strawn  and 
his  associates,  who  afterwards  organized  the 
Springer  Land  Association,  by  which  the 
Maxwell  Company  gave  It  and  Its  associates 
a  right  of  way  for  the  proposed  Irrigation 
system  of  ditches  and  reservoirs,  and  by 
which  said  agreement  It  was  provided, 
among  other  things,  that,  witb  the  view  of 
selling  certain  of  its  lands  at  an  enhanced 
value,  and  In  consideration  of  certain  per- 
petual water  rights  and  franchises  to  be 
granted  It  by  the  other  party,  It  agreed  to 
set  apart  and  res^re  from  sale  about  20,000 
acres  of  its  lands,  and  to  give  the  other  par- 
ty, the  Springer  land  Association,  which  suc- 
ceeded to  the  rights  of  said  Strawn  and  his 
associates  under  said  contract,  a  certain  por- 
tion of  the  proceeds  which  might  be  derived 
from  the  sale  of  the  said  lands,  when  sold. 
These  lands  were  under  the  proposed  ditch 
system,  and  to  be  irrigated  by  It.  And  by 
this  agreement  said  Strawn  and  his  asso- 
ciates agreed  to  expend  about  $80,000,  or  a 
Bufilclent  sum  to  complete  the  enterprise  on 
the  proposed  plan.  The  title  to  the  l.nnds  at 
that  time  and  at  all  times  afterwards,  so  far 
as  appears  from  the  record,  was  In,  and  re- 
mained In,  the  Maxwell  Company,  except  as 
to  the  rights  acquired  by  Strawn  and  his  as- 
sociates and  successors  In  interest  under  said 
contract.  The  same  contract  constituted  and 
made  Strawn  and  his  associates  and  succes- 
sors in  interest  the  agent  of  the  Maxwell 
Company  to  the  extent  of  and  for  the  pur- 
I)oses  of  carrying  into  effect  the  spirit  and 
intent  of  the  contract  as  to  the  sal^  of  the 
said  lands;  but  that  i>arty,  the  Springer 
Land  Association,  contracting  with  the  ap- 
pellee, Ford,  had  no  other  title  In  the  lands 
than  as  given  In  that  contract  Five  days 
subsequent  to  the  time  the  ditch  contract 
was  made.  Ford  entered  into  another  con- 
tract with  the  Springer  Land  Association, 
by  which  he  agreed  to  select  and  take  one 
section  of  the  land  under  the  ditch  system, 
at  the  stipulated  price  of  $8,000,  to  be  con- 
sidered as  part  payment  on  the  contract  price 
for  constructing  the  ditch  system,  and  the 
Springer  Association  agreed  to  procure  a 
deed  to  Ford  from  the  Maxwell  Company, 
free  from  all  Incumbrances.  The  work  of 
construction  proceeded  under  the  Ford  con- 
tract, and  he  let  subcontracts  to  McGarvey, 
Dargle,  and  Haynes.  Estimates,  as  provid- 
ed by  the  contract  were  made  by  E.  H. 
KelloKg,  the  supervising  engineer,  from  time 
to  time,  which  were  audited  and  paid  by  the 
Springer  Association,  up  to  about  May,  18S9, 
and  the  final  estimates  were  made,  including 
all  balance  alleged  to  be  due  on  the  contract, 
and  for  extra  work,  and  presented  about  the 
middle  of  June  of  that  year,  and  at  the  time 
the  contract  work  was  alleged  to  have  been 
completed,  amounting  to  $17,634.27  due  on 
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the  contract  and  $300  for  extra  -work,  and 
which  the  Springer  Association  refused  to 
pay,  on  the  grounds  that  the  sum  claimed 
was  in  excess  of  the  amount  due,  and  that 
the  work  had  not  been  completed  according 
to  the  contract:  tljat  the  engineer's  final  es- 
timate was  erroneous  in  part,  either  through 
fraud,  inadrertence,  or  mistake;  and  be- 
cause the  subcontractors  had  not  been  paid 
the  several  sums  due  them  on  the  work  by 
Ford,  and  that  the  property  was  not  free 
from  danger  from  liens.  Thereupon  Ford, 
on  July  3,  1889,  filed  his  notice  of  claim  of 
lien  for  $17,634.27,  alleged  to  be  due  on  the 
contract.  Including  all  moneys  due  subcon- 
tractors at  that  time,  and  for  $390,  alleged  to 
be  due  him  for  extra  work.  Thereafter  the 
subcontractors  filed  their  notice  of  claims  of 
liens  on  the  property  for  moneys  alleged  to 
be  due  them,— McGarvey  for  $5,000,  Dargle 
for  $2,274.30,  and  Haynes  for  an  amount  not 
shown  by  the  record,— all  of  which  said  no- 
tices were  filed  within  the  time  prescribed 
by  law.  Soon  thereafter  suits  were  brought 
to  establish  and  foreclose  the  several  liens 
by  the  subcontractors,  some  of  which  were 
pending  when  this  suit  was  brought,  and  all 
against  the  ditch,  laterals,  reservoirs,  and 
right  of  way,  about  60  feet  wide,  the  full 
length  of  the  ditch,  about  26  miles  in  length, 
and  against  22,000  acres  of  land,  alleged  to 
be  under  the  ditch  system,  and  to  be  irri- 
gated thereby,  and  appurtenant  thereto. 

Ford  filed  his  bill  to  foreclose  the  lien  so 
claimed  on  June  30,  1890,  in  which  he  set 
out  his  contract  of  October  20,  1888;  averred 
substantial  compliance  therewith,  completion 
and  acceptance  of  the  same,  but  not  by 
whom  accepted;  the  filing  of  his  claim  of 
lien;  the  total  amount  due  him  at  comple- 
tion thereof;  described  the  property  as  in  the 
claim  of  lien;  averred  as  to  the  contracts  be- 
tween the  Maxwell  Company,  Strawn  and  bis 
associates,  and  the  Springer  Association  and 
its  associates;  that,  during  all  the  time  the 
Ford  contract  was  being  executed,  the  Max- 
well Company  and  the  Springer  Association 
both  had  fuU  knowledge  of  the  same,  and 
that  neither  gave  any  notice  that  they  would 
not  be  responsible  for  it;  that  at  the  time  of 
the  completion  of  the  work  there  was  due 
Ford  from  the  Springer  Association  and  the 
Individuals  composing  it  $17,634.27  on  the 
contract,  and  $390  for  extra  work  ordered  by 
the  supervising  engineer  in  charge,— with 
prayer  for  an  accounting  and  foreclosure  of 
lien,  decree  for  payment  of  costs,  solicitors' 
fees,  sale  of  ditches,  laterals,  and  reservoirs, 
and  the  22,000  acres  of  land  described,  and 
for  a  deficiency  Judgment,  in  case  the  prop- 
erty, when  sold,  should  not  produce  sufficient 
funds  to  fully  satisfy  the  several  amounts  so 
found  to  be  due  against  the  Springer  Land 
Association  and  Its  associates.  The  Springer 
Land  Association  and  the  individuals  com- 
posing it  answered  the  bill,  and  denied  that 
the  work  was  ever  completed  by  complain- 
ant or  accepted  by  defendants;  denied-  that 


they  were  indebted  to  the  complainant  for 
said  work  in  any  sum,  or  that  any  claim  of 
lien  was  filed  which  would  be  effective  to 
establish  a  lien  on  the  ditch  system,  or  lands 
described  therein;  averred  that  the  Maxwell 
Company  owned  the  lands,  and  had  given  the 
Springer  Association  the  right  to  construct 
the  ditches  and  reservoirs  thereupon,  but  de- 
nied that  the  22,000  acres  of  land  was  to  be- 
long to  the  Springer  Association;  averred 
that  the  final  estimates  made  by  the  engineer 
were  given  for' work  never  done  or  complet- 
ed, through  fraud,  negligence,  mistake,  or 
Inattention,  or  through  the  fraudulent  pro- 
curement of  the  complainant;  that  under  the 
contract  the  right  to  audit  and  determine 
the  amount  to  be  paid  on  the  engineer's  es- 
timates rested  with  the  Springer  Associa- 
tion, and  that  it  was  not  bound  to  pay  on 
estimates  as  made  exclusively  by  the  en- 
gineer; that  under  said  contract  defendants 
were  not  bound  to  pay  final  estimates  made 
by  the  engineer,  except  upon  satisfactory 
showing  that  the  work  was  free  from  all  dan- 
ger from  liens  or  incumbrances  of  any  kind; 
that  subcontractors  had  filed  liens  for  about 
$10,000  against  the  property,  upon  some  of 
which  suits  had  been  brought,  and  were  still 
pending;  that  complainant  had  failed  to  re- 
move or  to  take  steps  to  remove  or  to  defend 
against  said  liens,— by  reason  of  all  of  which 
defendants  were  not  bound  to  pay  the  final 
or  any  other  estimates  tor  sal4  work.  These 
defendants  filed  a  cross  bill,  setting  up  mat- 
ters averred  in  the  answer,  and  other  breach- 
es by  complainant.  Ford,  and  the  loss,  dam- 
ages, and  expenses  to  the  defendants  by  rea- 
son thereof,  with  a  prayer  that,  in  case  an 
accounting  should  be  decreed  under  the  bill, 
these  matters  should  be  considered  and  al- 
lowed as  set-offs  to  Ford's  claims,  and  for 
general  relief.  But  neither  the  Maxwell 
Land-Grant  Company  nor  any  of  its  trustees 
filed  any  answer  or  other  pleadings  of  any 
kind.  Complainant  filed  general  replication 
to  the  answer  and  answer  to  cross  complaint, 
and  Issue  was  Joined  on  the  general  replica- 
tion of  defendants  to  cross  answer.  The 
cause  was  then  referred  to  W.  E.  Gortner, 
Esq.,  as  special  examiner,  to  take  proofs  and 
report  the  same  to  the  court.  A  vast  amount  of 
testimony  was  then  taken,  orally  and  by  depo- 
sitions, and  a  great  number  of  exhibits  were 
offered,  the  bulk  of  which  was  directed  to  the 
questtonof  completion  or  noncompletion  of  the 
work  in  compliance  with  the  terms  of  the  con- 
tract and  specifications,  and  the  erroneous 
character  of  the  final  estimates  by  the  engineer, 
through  mistake,  Inadvertence,  or  fraud.  The 
record  here  consists  of  over  1,200  closely- 
printed  pages.  The  taking  of  proofs  was 
closed  and  the  case  set  down  for  argument, 
and  was  argued  before  the  court  In  vacation, 
and  on  March  28, 1893,  Chief  Justice  O'Brien 
rendered  his  decision  in  favor  of  the  complain 
ant,  and  made  his  findings  of  facts  and  condu 
slons  of  law.  And  a  final  decree  was  thereupof 
enrolled,   establishing  a  lieu  on  the   entire 
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ditch  and  reserrcrfr  system  and  rights  of 
way,  and  on  the  22,000  acres  of  land,  for 
$22,097.75,  including  interest,  being  the 
amount  claimed  in  the  notice  of  lien,  and 
which  included  all  sums  due  him,  and  due  on 
all  subcontracts;  and  out  of  this  amount  to 
pay  into  court  a  sum  sufficient  to  satisfy 
subcontractor  Dargle  on  his  subcontract  lien, 
in  event  that  Ford  did  not  pay  the  amount 
due  to  him,  and  file  Dargle^s  receipt  in  full 
for  same,  it  then  appearing  that  Ford  bad 
settled  with  all  other  subcontractors  in  full; 
and  with  Interest  to  run  at  6  per  cent,  from 
date  of  decree  for  the  debt,  and  $1,000  for 
-complainant's  solicitors'  fees,  and  for  all 
costs;  and  for  a  deficiency  judgment,  in  case 
the  proceeds  derived  from  the  sale  should 
not  be  sufficient  to  pay  the  several  sums  so 
found  for  complainant,  agrainst  the  Springer 
Land  Association  and  its  associates  therein 
named;  and  for  an  order  of  sale  and  fore- 
closure. To  all  of  which  defendants  except- 
ed, and  the  case  accordingly  is  here  on  ap- 
peal. 

Defendants  assigned  errors  sufficient  to 
raise  all  the  material  Issues  in  the  cause  as 
to  its  merits. 

The  cause  was  ably  argued  in  this  court, 
at  the  July,  18JH,  term,  by  Frank  Springer, 
Long  &  Fort,  and  A.  A.  Jones,  for  appel- 
lants, and  by  Wolcott  &  Valle,  for  appellee, 
and  exhaustive  briefs  were  submitted  on 
both  sides. 

Frank  Springer,  A.  A.  Jones,  and  E.  V. 
Long,  for  appellants.  Joel  F.  Valle,  for  ap- 
pellee. 

LAUGHLIN,  J.  (after  stating  the  facts). 
This  is  an  action  In  chancery,  the  purpose  of 
which  Is  to  establish  and  foreclose  a  lien  in 
favor  of  the  appellee  on  the  property  of  the 
appellants,  as  described  in  the  notice  of  Hen 
and  in  the  blU  of  complaint  And  upon  the 
notice  of  lien  the  appellee  must  succeed  or 
fail;  and  he  must  show  that  -it  is  in  sub- 
stantial compliance  with  all  the  material  re- 
quirements of  the  law  and  the  facts  appli- 
cable to  the  subject 

The  law  providing  protection  to  mechanics, 
material  men,  and  laborers,  by  giving  them  a 
security  on  property  upon  which  they  have 
furnished  material,  labor,  and  skill  for  the 
-enhancement  of  its  value  requires  nothing  un- 
just to  the  owner,  and  nothing  unreasonable 
on  the  part  of  those  who  seek  its  protection 
in  ^iforcing  their  remedy  under  it  Those 
who  attempt  to  fix  a  lien  and  establish  an 
incumbrance  on  property  for  the  security  of 
thdr  Just  debts  and  demands,  and  thereby 
comi>el  the  owner  to  pay  these  obligations, 
which  in  many  instances  they  never  directly 
contract,  must  show  affirmatively  a  substan- 
tial compliance  with  ail  the  essential  require- 
ments of  the  statute  under  which  they  claim 
protection.  The  mechanic's  lien  law  was  un- 
known to  and  is  in  contravention  of  the  com- 
mon law  and  equity  Jurisprudence.    It  had 


its  origin  with  the  civil  law  (Canal  Co.  t. 
Gordon,  6  Wall.  501;  MInw  v.  Marshall  [N. 
M.]  27  Pac.  481;  Davis  ▼.  Farr,  13  Pa.  St 
167),  yet,  being  remedial  in  its  nature,  and 
equitable  in  its  enforcement,  is  to  be  con- 
strued liberally.  The  equitable  object  of  the 
act  is  clearly  expressed  in-  the  first  aection, 
in  definiig  It:  "Sec.  ISID.  A  lien  is  a  charge 
imposed  upon  specific  property,  by  which  it  is 
made  security  for  the  performance  of  an  act" 
This  court  held  In  Flnane  v.  Hotel,  etc.,  Co., 
3  N.  M.  25S,  5  Pac.  725,  that  the  law  should 
be  construed  strictly;  but  the  weight  of  au- 
thorities is  against  it,  and  that  decision,  to 
that  extent,  is  here  overruled.  Baldwin  ▼. 
Merrick,  1  Mo.  App.  281;  TutOe  v.  Moat- 
ford,  7  Cal.  368;  Barnes  v.  Thompson,  2  Swan, 
313.  "Notwithstanding  the  mechanic's  Uen 
law  was  unknown  to  the  common  law,  yet 
in  view  of  the  equitable  character  of  the 
statute,  it  should  be  liberally  construed,  but 
cannot  by  construction  be  extended  to  cases 
not  provided  for  by  statute."  Barnard  v.  Me- 
Kenzie,  4  Colo.  251;  15  Am.  &  Eng.  Ena  Law, 
179,  and  cases  there  cited.  But  the  notice 
of  claim  of  lien,  being  the  foundation  of  the 
action,  must  contain  all  the  essential  require- 
ments of  the  statute,  and  the  failure  or  omis- 
sion on  the  part  of  tlie  person  claiming  the 
lien  of  any  of  the  substantial  requisites  of  the 
statute  is  fatal,  and  will  defeat  the  action. 

The  tenth  assignment  of  error  Is  that  the 
court  below  erred  in  establishing  any  lien 
whatsoevo-  on  the  real  estate^  ditches,  and 
reservoir  system  described  in  the  decree  and 
entered  In  said  cause.  This  raised  the  ques- 
tion of  validity  of  the  notice  of  claim  of  lien. 
The  authority  for  filing  a  claim  of  lien  is 
found  in  s-sction  1520,  Comp.  Laws  18^,  and 
a  ditch  is  therein  enumerated  as  one  of  the 
various  kinds  of  property  subject  to  a  lien; 
and  it  provides  that  every  person  who  per- 
forms labor  upon  or  furnishes  materials  to 
be  used  in  or  upon  the  construction,  altera- 
tion, or  repair  of  the  several  kinds  of  prop- 
erty therein  enumerated  "has  a  Uen  upon  the 
same  for  the  work  or  labor  done,  or  materials 
furnished  by  each,  respectively,  whether  done 
or  furnished  at  the  instance  of  the  owner  of 
the  building,  or  other  improvement,  or  his 
agent."  And  sectl<m  1522  provides  that: 
"The  land  upon  which  any  building,  improve- 
ment or  structure  is  constructed,  together 
with  a  convenient  space  about  the  same,  or 
so  much  as  may  be  required  for  the  conveni- 
ent use  and  occupation  thereof,  to  be  deter- 
mined by  the  court  on  rendering  Judgment,  is 
also  subject  to  the  lien,  if  at  the  commence- 
ment of  the  work,  (m:  of  the  furnishing)  of  the 
materials  for  the  same,  the  land  belonged  to 
the  person  who  caused  said  building,  Improve- 
ment, or  structure  to  be  constructed,  altered 
or  repaired,  but  if  such  person  owned  less 
than  a  fee  simple  estate  in  such  land,  then 
only  his  interest  therein  is  subject  to  such 
lien."  T?his  section  goes  to  the  quantity  ot  the 
property  to  be  char;;ed,  and  to  the  interest  to 
be  conveyed  to  and  vested  in,  the  purchaser  at 
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the  foreclosure  sale.  Section  1524  says:  "Every 
original  contractor,  witb!^n  ninety  days  after 
the  completion  of  Us  c<mtract,  and  every  per- 
son save  tbe  original  contractor,  claiming  the 
benefit  of  this  act,  must  within  sixty  days 
after  the  completion  of  any  buUdlsg,  improve- 
ment or  structure,  or  after  the  completion  of 
the  alterations  or  repairs  thereof,  or  the  per- 
formance of  any  labor  in  a  mining  claim,  filed 
tor  record  with  tbe  county  tecotier  of  tbe 
county  in  which  such  property  or  some  part 
thereof,  is  situated,  a  claim  containing  a  state- 
ment of  his  demands,  after  deducting  all  Just 
credits  and  offsets,  with  the  name  of  the  own- 
er or  reputed  owner,  if  known,  and  also  tbe 
name  of  tbe  person  by  whom  he  was  em- 
ployed, or  to  whom  be  furnished  the  mate- 
rials, with  a  statement  of  the  term,  time  given 
and  conditions  of  Ills  contract,  and  also  a  de- 
scription of  tbe  property  to  be  charged  with 
tbe  lien,  sufficient  for  identification,  which 
claim  must  be  verified  by  the  oath  of  him- 
self, or  some  other  person."  This  section  is 
given  in  full  because  the  lien  is  based  upon 
its  requirements,  and  must  be  tested  by  it, 
and  on  it  the  lien,  and  tbe  action  as  to  the 
validity  of  the  notice  of  claim  of  lien,  must 
stand  or  faU.  It  will  be  seen  by  this  section 
that  tbe  notice  of  the  claim  of  Uen  must  con- 
tain five  essential  allegations  or  averments, 
and  each  must  l>e  stated  substantially  in  the 
language  of  the  statute.  But  no  particular 
form  of  statement  is  required.  All  that  is 
necessary  is  that  the  language  used  in  the 
statement  must  convey  and  express  in  an  in- 
telligent  manner  tlie  meaning  and  intent  of 
tbe  statute.  To  hold  otherwise  would  be  in 
effect,  in  many  instances,  to  defeat  a'  Just 
and  equitable  claim  on  mere  technicalities. 
This  the  legnalature  did  not  intend.  The  best 
manner  in  which  to  determine  the  validity  of 
the  uotice  of  claim  of  lien  in  this  case  is  to 
state  each  requirement  of  the  statute  and  the 
averments  in  the  notice  of  claim  of  lien  ap- 
plicable thereto;  and  this  course  will  be  here- 
inafter pursued. 

Tbe  record  discloses  that  tbe  notice  of 
claim  of  lien  was  seasonably  filed  and  re- 
corded, and  that  it  was  properly  verified  by 
the  oatb  of  the  appellee,  and  that  the  action 
on  tbe  same  was  commenced  within  one  year 
ttiereafter,  and  within  the  time  prescribed 
by  the  statute.  But  appellants  contend  tliat 
none  of  the  other  requirements  in  this  section 
were  complied  with,  and  that,  therefore, 
tbere  never  was,  nor  is  there  now,  any  lien 
at  all  on  tbe  property  as  described  and  here- 
in sought  to  be  charged.  This  controversy 
can  only  be  determined  by  ai  careful  com- 
parison of  tbe  essential  requirements  set 
ont  In  this  section  with  tbe  allegations  in 
appellee's  notice  of  claim  of  lien.  This  sec- 
tion requires:  First  "A  claim,  containing  a 
statement  of  his  demands,  after  deducting 
all  Just  credits  and  offsets."  After  describ- 
ing the  property,  the  notice  of  lien  says: 
•To  secure  the  payment  of  the  sum  of  seven- 
teen ttrousand  six  hundred  and  thirty-four 
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dollars  and  twenty-seven  cents,  the  balance 
due  and  owing  to  said  Patrick  P.  Ford  by  the  • 
aforesaid  owner  or  reputed  owner,  after  de- 
ducting all  Just  credits  and  offsets,  for  e.tca- 
vatlng  and  emlmnkments  done  and  per- 
formed by  Um  under  a  certain  contract  en- 
tered into  by  tbe  said  the  Springer  Iiand  As- 
sociation, a  copy  of  which  contract  is  hereto 
annexed,  and  made  a  part  of  this  claim  of 
Uen;  as,  also,  for  the  further  sum  of  three 
hundred  and  ninety  dollars,  for  extra  exca- 
vating and  hauling  ordered  by  the  engineer 
in  charge  of  said  ditch,  and  allowed  him  in 
pursuance  of  the  provisions  of  tbe  said  con- 
tract,—all  of  which  having  been  begun  on,  to 
wit,  the  flfst  day  of  Novemlier,  .1888,  and 
prosecuted  continuously  until  the  twenty-first 
day  of  June  last  past"  Second.  "With  the 
name  of  the  owner  or  reputed  owner  if 
known."  The  notice  of  lien  says,  after  nam- 
ing the  Springer  Land  Association,  certain 
individuals  connected  therewith,  the  Maxwell 
Land-Grant  Company,  and  certain  individu- 
als as  its  trustees,  "owners  or  reputed  own- 
ers"; and  further  on  it  says  tbe  sum  due 
and  owing  to  said  Ford  "by  the  owners  or 
reputed  owners"  of  the  land  before  described, 
and  in  closing  it  says:  "The  names  of  the 
reputed  owners  of  the  land  hereinbefore 
mentioned  are  the  Maxwell  Land-Grant  Com- 
pany, and  certain  persons  therein  named  as 
trustees  of  said  company,  acting  under  the 
name,  style  and  title  of  the  'Board  of  Trus- 
tees of  the  Maxwell  Land-Grant  Company.*  " 
It  is  here  seen  that  names  of  the  owners  or 
reputed  owners  of  the  lands  are  mentioned 
three  times;  and  tbe  proof  shows  and  it  is 
admitted  by  both  parties  that  the  22,000 
acres  of  land  sought  to  be  subjected  to 
the  lien  belong  to  the  Maxwdl  Tiand-Giant 
Company;  and  it  is  equally  clear  from  the 
allegations,  proofs,  and  admissions  in  the 
answer  that  the  ditch  system  and  right  of 
way  is  the  property  of  the  Springer  Land 
Association,  and  of  the  individuals  compos- 
ing it;  and  as  the  notice'  of  lien  and  bUl  of 
complaint  used  the  language  of  the  statute, 
and  is  sustained  by  tbe  proofs,  it  is  sufficient 
Minor  V.  Marshall  (N.  M.)  27  Pac  481;  Har- 
rington  v.  Jliller,  4  Wash.  808,  31  Pac.  325; 
Allen  V.  Rowe  (Or.)  23  Pac.  901.  Third. 
"And  also  the  name  of  tbe  person  by  whom 
he  was  employed,  or  to  whom  he  furnished 
materials."  The  notice  of  lien  says:  "Claim- 
ant was  employed  to  do  said  work  by  the 
Springer  Land  Association,  >  O.  N.  Barnes, 
general  manager,  approved  by  O.  C.  Strawn, 
as  president"  It  would  be  difficult  to  ob- 
serve that  reqitfrement  more  fully  than  it  is 
by  this  statement;  and  it  is  sufficient 
Fourth.  "With  a  statement  of  the  terms, 
time  given  and  conditions  of  his  contract." 
The  notice  of  lien  avers  that  "the  terms, 
time  given,  and  conditions  of  said  contract 
are  those  that  fully  appear  in  the  copy  of 
tbe  said  contract,  which  is  attached  hereto 
and  made  a  part  hereof."  And,  by  reference 
to  the  contract  and  specifications  filed  and 
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.  recorded  with  the  notice  of  claim  of  lien  as 
a  part  thereof,  it  will  be  seen  tliat  the  con- 
tract provides  that  "said  party  of  the  first 
part  [appellee]  agrees  to  begin  work  within 
ten  days  after  signing  the  contract,  and  to 
complete  the  same  on  or  before  July  1st, 
1889.  The  party  of  the  second  part  [the 
Springer  Land  Association]  '  agrees  to  pay 
said  first  party  for  work  so  done  at  the  rate 
of  eleven  cents  per  cubic  yard,  without  classi- 
fication; and  the  amounts  due  for  said  work 
shall  be  paid  at  the  time  and  in  the  manner 
described  in  the  specifications  hereto  at- 
tached." By  reference  to  the  speciacatlons 
it  is  found  as  follows:  "(15)  Estimates.  On 
or  about  the  first  day  of  each  current 
month  the  engineer  will  measure  and  com- 
pute the  quantity  of  material  moved  by  the 
contractor  during  the  preceding  month.  He 
win  certify  the  amount  to  the  company  to- 
gether with  an  account  of  the  same  at  the 
price  stipulated,  which  amount  will  be  audit- 
ed by  the  company  without  unnecessary  de- 
lay, and  the  amount  thereof,  less  ten  per 
centum,  retained,  will  be  paid  to  the  con- 
tractor, In  cash,  within  ten  days  thereafter. 
The  retained  percentage  wlU  be  held  by  the 
company  as  a  guaranty  for  the  faithful  com- 
pletion of  the  work,  and  will  be  paid  in  full 
with  the  final  estimate,  upon  the  certificate 
of  the  engineer  accepting  and  approving  the 
work;  It  being  expressly  understood  that  the 
failure  of  the  contractor  to  fulfill  his  obliga- 
tions will  work  a  forfeiture  of  this  retained 
percentage  to  the  company.  The  amount  due 
the  contractor  under  the  final  estimate  wlU 
only  be  paid  upon  satisfactory  showing  that 
the  work  is  free  from  aU  danger  from  liens  or 
claims  of  any  kind  through  failure  on  his  part 
to  liquidate  his  just  indebtedness  as  connect- 
ed with  this  work."  The  contract  for  the 
work  was  signed  October  26,  1888.  And  it 
here  appears  that  the  terms  of  the  contract 
were  11  cents  per  cubic  yard  for  all  earth  re- 
moved, without  classification;  and  the  time 
given  was  10  days  after  the  signing  of  the 
contract  to  the  1st  day  of  July,  1889.  The 
conditions  of  the  contract  were  that  the  con- 
tractor should  perform  the  labor  in  accord- 
ance with  the  contract  and  specifications, 
and  that  the  company  shoidd  pay  him,  at  the 
stipulated  price,  from  the  first  to  about  the 
middle  of  each  month,  in  cash,  for  the  work 
performed  during  the  preceding  month,  less 
the  retained  percentage,  which  was  to  be 
paid  with  the  tfnal  estimate,  when  the  work 
was  completed,  on  a  satisfactory  showing 
that  the  property  was  then  free  from  all 
danger  from  liens  and  claims  through  the 
fault  or  neglect  of  the  contractor.  But  ap- 
pellants contend  with  much  earnestness  that 
it  was  not  a  sufiiclent  compliance  with  the 
statute  to  give  the  terms,  time,  and  condi- 
tions of  the  contract  by  simply  attaching  the 
contract  and  specifications  to  the  notice  of 
claim  of  lien,  as  a  part  thereof,  and  rely  upon 
it  as  sufficient  notice  to  the  world  of  the 
contractor's  claim  of  lien  on  the  property 


sought  to  be  charged,  and  that  It  would  be 
too  much  to  require  persons  searching  the 
voluminous  record  of  the  notice  of  claim  of 
lien,  the  contract  and  specifications  in  a  mat- 
ter of  this  importance.  But  this  contention 
cannot  be  maintained,  because  the  searcher, 
by  the  notice  of  the  lien,  has  his  attention 
called  to  the  contract  as  a  part  thereof,  and 
the  contract  calls  his  attention  to  the  specifi- 
cations as  a  part  of  it,  and  on  reading  the  en- 
tire record  he  Is  givea  full  and  ample  notice 
of  all  of  its  conditions.  This  is  the  most 
satisfactory  manner  in  which  the  public 
could  possibly  be  advised  of  the  notice  of  an 
intention  to  claim  a  lien  and  to  fix  an  in- 
cumbrance upon  the  property  therein  de- 
scribed. Knabb'B  Appeal,  10  Pa.  St.  186; 
McLaughlin  v.  Shaughnessy,  42  Miss.  520; 
PhlL  Mech.  Liens,  |  405.  Fifth.  "And,  also, 
a  description  of  the  property  to  be  charged 
with  the  lien,  sufficient  for  Identification." 
The  averment  in  the  notice  of  claim  of  lien 
is  that  he,  Ford,  files  his  claim  "against  all 
that  certain  ditch,  canal,  and  reservoirs  com- 
monly known  as  the  'Cimarron  Ditch,'  and 
Its  accessories,— the  said  ditch  beginning  at  a 
point  where  the  Pofill  and  Cimarron  rivers 
meet  to  form  the  Cimarron  river,  thence  con- 
tinuing in  a  devious  course  eastwardly  to  a 
point  on  the  Atchison,  Topeka  and  Santa  F6 
Railroad  about  five  miles  northeast  of  the 
town  of  Springer,  in  Colfax  county,  terri- 
tory aforesaid,  being  In  length  abont  2C 
miles,  and  said  ditch  and  land  appurtenant 
thereto  for  right  of  way  being  of  the  uniform 
width  of  sixty  feet,— together  with  aU  lateral 
ditches  and  reservoirs,  and  the  land  covered 
by  and  appurtenant  to  the  same  as  afore- 
said, as  also  twenty-two  thousand  acres  of 
land,  appurtenant  to  said  ditch,  the  said  land 
being  also  In  said  county,  and  under  the 
ditch  to  be  Irrigated  thereby,  and  described 
according  to  the  townships  and  sections." 
Here  follow  the  numbers  of  46  sections  of 
land,  according  to  the  legal  subdivisions  of 
the  government  survey,  and  "all  of  which 
ditches,  laterals,  reservoirs,  and  lands  as 
aforesaid  are  platted  and  laid  out  on  the  plan 
hereto  attached  and  made  part  of  this  claim 
of  lien."  The  same  descriptions  of  all  the 
property  sought  to  be  charged  in  the  notice 
of  lien  are  given  and  averred  in  the  bill  of 
complaint  and  in  the  answer  and  cross  com- 
plaint of  appellants,  the  Springer  Land  Asso- 
ciation and  the  individuals  composing  it, 
and  admitted  as  correct  There  is  no  denial, 
either  In  the  pleadings  or  In  the  proofs,  that 
the  description  is  in  any  particular  erro- 
neous. The  description  of  the  ditches,  later- 
als, reservoirs,  and  right  of  way  Is  amply 
"sufficient  for  identification,"  and  to  enable 
any  one  familiar  with  that  locality  to  go  upon, 
survey,  and  plat  the  same  with  sitfficient 
accuracy,  should  it  become  necessary.  TTie 
22,000  acres  of  land  sought  to  be  charged  is 
described  by  legal  subdivisions  according  to 
the  statutes  and  rules  prescribed  for  the  sur- 
veys of  the  public  lauds  of  the  United  States. 
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There  is  no  other  way  In  which  a  description 
of*  lands  can  be  given  more  satisfactorily 
than  by  the  legal  subdiTisions  of  the  public 
surveys.  Such  a  statement  must  be  held  a 
BpeciHc  description  of  the  ditches,  laterals, 
reservoirs^  right  of  way,  and  of  the  lands, 
and  a  full  compliance  with  all  the  essential 
requirements  of  the  statute  After  a  care- 
ful consideration  of  all  the  facts,  claims, 
statements,  and  demands  set  out  In  the  no- 
tice of  claim  of  Hen,  averments  in  the  bUI  of 
complaint,  and  admissions  in  the  answer 
thereto,  it  is  found,  and  so  held,  that  the 
notice  of  daim  of  lien  is  well  founded,  and  is 
in  full  and  substantial  compliance  with  all 
the  essential  requirements  of  the  statutes  on 
that  subject,  and  that  it  has  the  force  and 
effect  to,  and  does,  subject  the  said  ditches, 
laterals,  reservoirs,  and  right  of  way,  and 
the  real  estate  thereto  pertaining,  as  de- 
scribed therein,  to  the  demands  of  said  ap- 
pellee. 

The  most  difficult  proposition  In  the  whole 
case  Is  the  effort  on  the  part  of  the  appellee 
to  subject  the  22,000  acres  of  land,  not  In- 
cluded as  a  i>art  of  the  ditch  system,  to  the 
force  and  effect  of  his  lien  as  a  security  for 
the  satisfaction  of  his  demands  in  payment 
for  his  labor  in  constructing  the  ditch  and 
reservoir  system.  This  requires  a  most  care- 
ful consideration  of  the  further  proposition, 
viz.  how  far  a  lien  becomes  effectual  as  to 
property  beyond  that  upon  which  labor,  ma- 
terials, and  skill  have  actually  been  expend- 
ed in  Improvemoits  and  betterments  upon  a 
particular  tract  of  land.  Appellants  contend, 
with  mucd  force,  that  the  lien  cannot  extend 
and  attach,  under  any  possible  construction, 
to  the  22,000  acres:  (1)  Because  the  improve- 
ments were  not  put  upon  it;  (2)  because  it 
belonged  to  the  MaxweU  Land-Grant  Com- 
pany at  the  time  the  contract  was  made  with 
Ford;  and  (3)  because  tha:e  Is  no  averment 
in  the  notice  of  Uen  or  In  the  bill  of  com- 
plaint that  the  land  was  necessary  as  and 
tot  "a  convenient  space  about  the  same,  or 
so  much  as  may  be  required  for  convenient 
use  and  occupation  thereof,"  as  provided  by 
section  1522,  supra.  These  three  proposi- 
tions will  be  considered  together.  The  stat- 
ute applicable  to  the  first  proposition  is  sec- 
tion 1529:  "Every  building  or  other  improve- 
ment mentioned  In  section  1520  constructed 
upon  any  lands  with  the  knowledge  of  the 
owner,  or  a  person  having  or  claiming  any 
interest  therein,  shall  be  held  to  have  beat 
constructed  at  the  instance  of  such  owner 
or  person  having  or  claiming  any  Interest 
therein,  and  the  interest  owned  or  claimed 
shall  be  subject  to  any  lien  filed  in  accord- 
ance with  the  provisions  of  this  act,  unless 
such  owner  or  person  having  or  claiming 
an  interest  therein  shall  within  three  days 
after  be  shall  have  obtained  knowledge  of 
the  construction,  alteration,  or  repairs,  or  the 
intended  construction,  alterations  or  repairs, 
give  notice  that  he  will  not  be  responsible 
for  the  same  by  posting  a  notice  in  writhig 


to  that  effect  In  some  conspicuous  place  upon 
said  land  or  upon  the  building  or  other  im- 
provement situate  thereon."  So  much  of  sec- 
tion 1520  asapplies  here  is  asfoliows:  "Every 
contractor,  subcontractor  *  *  *  or  other 
person  having  charge  •  •  •  of  any  build- 
ing or  other  improvement  as  aforesaid,  shall 
be  held  to  be  the  agent  of  the  owner,  for  the 
purposes  of  this  act."  This  action  is  purely 
statutory,  and  the  purpose  here  in  quoting 
In  extenso  frcan  these  sections  is  to  give 
force  and  effect.  In  so  far  as  possible,  to 
the  legislative  intent  in  enacting  the  me- 
chanics' Uen  laws,  and  to  arrive  at  proper 
and  just  conclusions  therefrom  as  applied  to 
facts  in  the  record.  The  plat  of  the  land 
referred  to  in  the  notice  of  Uen  and  in 
the  pleadings  as  giving  a  description  of  the 
property  sought  to  be  charged  is  omitted 
from  this  record,  and  it  is  not  clear  from  the 
record  just  what  sections  of  the  land  the 
line  of  the  ditch  passed  over;  but  that  it 
does  traverse  some  of  them  is  very  clear. 
Though  In  the  construction  of  a  ditch  the 
improvements  may  be  limited  to  the  land  and 
the  right  of  way,  60  feet  in  width  and  26 
miles  in  length,  yet  It  is  clearly  apparent 
from  the  record  that  this  ditch  and  reservoir 
enterprise  was  intended  to,  and  did.  Improve 
and  enhance  the  value  of  aU  the  lands  to  be 
irrigated  by  it.  In  the  contract  made  by  the 
MaxweU  Land-Grant  Company  and  the  pred- 
ecessors in  Interest  of  the  Springer  Land  As- 
sociation It  is  stated  that  "the  party  of  the 
first  part,  with  a  view  of  selling  at  an  en- 
hanced value  certain  land,  amounting  to 
about  twenty-two  thousand  acres,  "-rthe  same 
lands  here  In  question,— for  and  in  considera- 
tion of  certain  perpetual  water  rights  and 
privileges,  and  for  a  certain  part  of  the  pro- 
ceeds to  be  derived  from  the  sale  of  the 
lan^,  when  sold,  "agrees  to  and  with  the 
parties  of  the  second  part  that  he  [the  rep- 
resentative of  the  MaxweU  Company]  will 
.reserve,  set  apart,  and  hold  from  sale,  except 
as  hereinafter  provided,  said  twenty-two 
thousand  acres  of  land  under  the  ditch  sys- 
tem hereafter  provided";  and  the  parties  of 
the  second  part  agrree  to  expend  the  sum  of 
$60,000,  or  Fo  much  as  might  be  necessary, 
without  delay,  to  complete  the  ditch  system, 
as  a  consideration  for  the  water  rights,  right 
of  way,  and  for  their  share  of  the  proceeds 
from  the  sale  of  the  lands  when  sold.  Ap- 
pellants the  Springer  Land  Association  and 
its  associates  in  their  cross  complaint  set  out 
this  contract  and  made  It  a  part  thereof; 
averred  that  they  had  sustained  damages  in 
large  sums  on  the  ground  of  the  alleged  faU- 
ure  of  Ford  to  comply  with  the  terms  of  his 
contract,  and  to  complete  the  same,  in  that 
they  had,  at  great  expense,  secured  purchas- 
ers for  the  land  at  good  prices,  but  that  by 
reason  of  appeUee's  lien  having  been  filed 
they  could  not  complete  the  sale,  and  that 
they  had,  at  great  expense,  in  the  sprbig  of 
1890,  established  a  "model  farm"  adjacent 
to,  and  to  be  irrigated  by,  said  ditch  system. 
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It  Is  dearly  apparent  from  all  the  pleadings 
and  proofs  In  the  record  that  the  only  ob- 
ject in  constructing  the  ditch  and  reserrolr 
system  was  to  improye  and  enliance  the  Talue 
of  and  render  marketable  the  said  22 ,000  acres 
of  land.  The  appellants  admit  in  their  an- 
swer, and  aver  la  their  cross  complaint,  the 
execution  of  the  contract,  and  that  the 
Springer  Land  Association  was  the  succes- 
sor in  interest  therein.  The  Maxwell  Land- 
Gisnt  Company,  its  trustees  and  agents,  had 
full  notice  of  the  Ford  contract,  and  had 
ample  knowledge  that  the  same  was  being 
executed  by  Ford,  as  the  original  contractor; 
and  it  is  nowhere  contended  that  it,  or  Its 
agents  or  trustees,  gave  any  notice  that  the 
company  or  its  trustees  would  not  be  re- 
sponsible for  the  work. 

Appellants  contend  that  the  land  can  only 
be  subjected  to  the  lien  by  a  showing  that  it 
Is  "required  for  the  convenient  use  and  occu- 
pation of  the  improvement,"  and  then  only 
"if  at  the  commencement  of  thework  •  •  • 
the  land  belonged  to  the  person  who  caused 
said  Improvement  or  structure  to  be  commen- 
ced"; there  being  no  allegation  In  the  bill 
of  complaint  that  the  said  land  was  so  re- 
quired. The  claim  of  lien  alleges  that  the 
land  is  appurtenant  to  the  ditch,  "and  under 
the  ditch  to  be  Irrigated  thereby,  and  describ- 
ed by  sections  and  townships."  And  the  bill 
of  complaint  also  alleges  the  same  fact,  and 
this  is  admitted  by  the  answer.  It  was  so 
"determined  by  the  court  below  on  rendering 
its  judgment,"  and  the  decree  ordered  the 
sale  of  so  much  of  said  22,000  acres  of  land 
as  may  be  necessary  to  satisfy  the  demands 
of  the  appellee.  This  objection  was  raised 
for  the  first  time  in  this  court,  and  for  that 
reason,  if  nothing  else,  it  is  not  well  taken. 
All  the  proofs  go  to  show  that  the  land  is 
appurtenant  to,  and  to  be  benefited  by,  the 
ditch.  The  term  "so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupa- 
tion thereor*  means  all  the  land  benefited, 
and  the  value  of  which  is  increased  or  en- 
hanced by  the  improvements  actually  made 
upon  the  land  appurtenant  and  adjacent 
thereto,  and  for  which  such  Improvements 
are  made  at  the  Instance,  knowledge,  or  con- 
sent of  the  owner  or  reputed  owner  thereof. 
A  ditch  requires  much  more  land  for  a  con- 
venient space,  use,  and  occupation  than  a 
house,  wall,  or  fence,  and  a  lien  will  attach 
for  the  construction  of  either;  and  no  one 
would  contend  that  the  space  would  be  lim- 
ited to  the  land  actually  occupied  by  either. 
A  lien  may  attach  for  the  planting  of  a  fruit 
orchard,  and  it  could  not  be  contended  that 
only  the  space  actually  occupied  by  each 
tree  would  be  subjected  to  the  efFects  of  the 
lien,  bnt  it  would  attach  to  the  whole  tract 
upon  which  the  orchard  was  planted.  To 
hold  that  this  Hen  attaches  only  to  the  ditch 
system,  26  miles  long  and  60  feet  wide,  would 
be,  in  effect,  to  render  the  security  for  the 
payment  of  appellee's  demands  practically 
valueless,  and  to  defeat  the  very  spirit  and 


Intent  of  the  law  on  which  he  bad  the  right 
to  rely  for  protection  to  secure  payment  Tor 
his  labor.  When  the  legislature  enacted  the 
mechanic's  lien  law  it  meant  to  provide  se- 
curity, and  to  say  to  the  laborer,  either  skill- 
ed or  anskilled,  and  to  the  material  man, 
when  he  improves  property  with  his  skill, 
labor,  or  material,  that  all  the  property  so 
Improved  in  value  shall  be  held  by  him  as 
security  until  his  demands  are  paid  in  the 
manner  provided  by  the  statutes.  The  follow- 
ing authorities  are  dted  in  support  of  this 
proposition:  Walker  v.  Stock  Co.,  9  S.  C.  204; 
Roby  V.  University,  86  Vt  664;  Vandyne  v. 
Yanness,  6  N.  J.  Eq.  486;  Ndson  v.  Camp- 
beU,  28  Pa.  St  156.  In  Green  v.  Chandler, 
54  Oal.  626,  it  was  held  that  all  the  land 
was  subjected  to  the  Hen,  but  there  was  no 
allegation  in  the  complaint  that  it  was  nec- 
essary as  a  convenient  space,  and  that  the 
proof  to  that  effect  was  not  sufiScient  without 
such  allegation  to  sustain  the  judgment,  but 
it  is  alleged  In  this  case  in  the  lien  claim, 
which  is  made  a  part  of  the  bill  of  complaint, 
and  alleged  therein  and  admitted  in  the  an- 
swer, that  the  land  is  appurtenant  to  the 
ditch.  The  court  below  found  and  determ'ned, 
on  rendering  the  judgment  and  decree,  that 
the  22,000  acres  were  "required  for  conveni- 
ent use  and  occupation  thereof;  and  it  is 
sustained  by  the  proofs,  and  is  sufflcient,  and 
the  lien  does  attach  to  and  subject  the  said 
22.000  acres  to  the  effect  thereof. 

It  is  contended  by  the  appellants  that, 
even  if  the  lien  does  attach  and  become  ef- 
fectual as  to  this  land.  It  is  excessive,  be- 
cause the  46  sections  described  make  29,440 
acres.  This  is  on  the  theory  that  all  the 
sections  were  full,  and  that  each  section 
contained  640  acres;  but  there  is  no  proof 
to  sustain  that  conclusion.  Appellants  ad- 
mit in  their  answer  "twenty-two  thousand 
acres  of  land  in  said  county  and  under  said 
ditch,  and  to  be  irrigated  thereby,  and  de- 
scribed as  follows."  Then  follows  the  sec- 
tions by  number,  township,  and  ranges  ac- 
cording to  the  government  surveys.  And 
they  are  now  estopped  from  setting  up  that 
these  sections  contain  more  than  the  quan- 
tity they  admitted  in  their  answer.  The  de- 
scription shows  that  about  16  of  these  sec- 
tions are  bounded  by  the  northern  and  west- 
em  range  lines;  and  Rev.  St  U.  S.  {  2395. 
provides  that  "where  the  exterior  lines  of 
the  township  which  may  be  subdivided  into 
sections  or  half  sections  exceed  or  do  not 
extend  six  miles,  the  excess  or  deficiency' 
shall  be  specially  noted  and  added  to  or  de- 
ducted from  the  western  and  northern  ran- 
ges of  sections  or  half  sections  in  such  town- 
ships, according  as  the  error  may  be  in  run- 
ning the  lines  from  east  to  west  or  from 
north  to  south."  While  the  court  is  asked 
to  presume  tliat  all  the  46  sections  contalB 
the  legal  quantity,  it  may,  in  the  absence  of 
any  other  proof  than  appears  here,  with 
equal  propriety  presume  that  the  discivp- 
ancy  is  accounted  for  by  the  deficiency  in 
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leg-al  quantity  by  the  statute  and  rules  of 
government  surveying.  Besides,  quantity  In 
the  description  of  land  is  not  the  goveruiug 
rule  as  against  definite  descriptions  by 
metes  and  bounds  or  by  name  and  number. 
In  Jackson  v.  Moore,  6  Cow.  706,  "the  con- 
veyance purported  to  include  two  tracts  o£ 
land,  being  townships  No.  3  la  the  fifth 
range,  and  also  No.  4  In  the  sixth  range,  to 
be  six  miles  square,  and  containing  twenty- 
.three  thousand  and  forty  acres  each,  and 
no  more;  but,  as  these  tracts  were  In  fact 
six  by  eight  miles  in  size,  the  court  held 
that  the  whole  passed.  Sutherland,  J.,  in 
delivering  the  opinion,  said:  'It  Is  perfectly 
settled  that  when  a  piece  of  land  is  con- 
veyed by  metes  and  bounds,  or  any  other 
certain  description,  all  included  within  those 
bounds,  or  that  description,  will  pass,  wheth- 
er it  be  more  or  less  than  the  quantity  stat- 
ed in  the  deed.  And  where  the  quantity  is 
mentioned,  in  addition  to  a  description  of  the 
boundaries  or  other  certain  designation  of  the 
land,  without  an  express  covenant  that  it  con- 
tains that  quantity,  the  whole  is  considered 
as  mere  description.  The  quantity,  being  the 
least  certain  part  of  the  description,  must  yield 
to  the  boundaries  or  number,  if  they  do  not 
agree.*  "  Stanley  v.  Green,  12  Cal.  148.  "While 
thei-e  may  be  a  mlstalce  respecting  the  cours- 
es and  distances  as  to  the  boundaries  of  a 
tract  of  land,  or  as  to  the  quantity  of  acres 
or  leagues  It  contains,  there  can  be  none 
when  its  extent  is  defined  by  permanent 
natural  monuments,"  De  Arguello  v.  Greer, 
26  Cal.  616;  Wadhams  v.  Swan,  109  111.  46; 
Ufford  V.  Wllkhis,  33  Iowa,  110.  "The  men- 
tion of  the  quantity  of  land  conveyed  may 
aid  in  defining  the  premises,  but  It  cannot 
control  the  rest  of  the  description.  Neither 
party  has  a  remedy  against  the  other  for 
the  excess  or  deficiency  unless  the  difference 
Is  so  great  as  to  afford  a  presumption  of 
fraud."  2  Devi.  Deeds,  §  1044.  And  where 
land  is  described  by  government  survey  and 
by  metes  and  bounds  as  containing  a  given 
number  of  acres  the  words  as  to  quantity 
are  held  merely  as  descriptive.  Hatch  v. 
Garza,  22  Tex.  177;  Belden  v.  Seymour,  8 
Conn.  18;  Wright  v.  Wright,  34  Ala.  194. 
The  general  rule  in  such  cases  is  that,  where 
quantity  Is  given  In  a  conveyance  without 
an  express  covenant  that  the  exact  number 
of  acres  only  shall  pass,  the  quantity  speci- 
fied, being  less  certain,  is  merely  descriptive, 
and  must  yield  to  the  description  as  to 
metes  and  bounds  by  permanent  monuments 
and  numbers  according  to  the  government 
sarvcys,  they  being  the  more  certain.  Doe 
V.  Porter,  3  Ark.  57;  Chandler  v.  McCard, 
38  Me.  564;  Dale  v.  Smith,  1  Del.  Ch.  1;  Jen- 
nings V.  Monks,  4  Mete.  (Ky.)  106.  But  it 
Is  not  quite  dear  Just  what  standing  the 
Maxwell  Land-Grant  Company  had  in  the 
court  below,  or  In  this  court,  for  the  reason 
that  the  record  here  discloses  the  fact  of  the 
acceptance  of  service  b.v  Its  attorney,  and 
Its  appearance  in  the  lower  court  by  attor- 


ney, but  It  does  not  disclose  any  pleadings 
of  any  kind  In  its  defense. 

Appellants  contend  in  their  seventh  assign- 
ment that  the  amount  found  for  appellee  in 
the  court  below  is  excessive,  in  that  from 
the  amount  allowed  should  have  been  de- 
ducted $8,000  on  account  of  land  agreed  to 
be  taken  by  appellee  under  his  contract 
made  between  him  and  the  Springer  Land 
Association  on  October  25,  1888.  Under  the 
provisions  of  that  contract,  Ford  agreed  to 
select  one  section  of  land,  of  640  acres,  un- 
der the  ditch,  and  to  pay  |8,000  for  It,  and 
to  let  that  go  as  a  credit  and  as  a  payment 
on  his  contract  on  the  final  estimate;  and  the 
Springer  Association  agreed  to  secure  from 
the  Maxwell  Company  a  deed  for  the  same, 
free  from  all  Incnmbrances,  and  deliver  it 
to  Ford.  There  is  some  proof  as  to  the 
making  of  the  deed  by  the  Maxwell  Com- 
pany, but  there  is  not  sufficient  evidence  to 
establish  such  a  tender  of  it  to  Ford  by  the 
Springer  I^nd  Association  according  to  the 
terms  and  conditions  of  the  contract  as  the 
law  requires,  and  Ford  was  not  bound  in 
law  to  accept  it  and  deduct  that  sum  from 
his  demands. 

It  is  contended  In  the  tbtrteenth  assign- 
ment'of  error  that  before  appellee  can  re- 
cover he  should  have  satisfied  and  removed 
the  liens  filed  by  the  subcontractors.  The 
record  shows  that  the  subcontractors  did 
not  file  liens  until  the  appellants  refused  to 
pay  the  original  contractor  on  the  final  esti- 
mates; and  the  original  contractor  filed  his 
lien  first,  as  he  had  a  right  to  do,  for  all  the 
money  due  him,  including  the  several 
amounts  due  the  subcontractors,  and  that 
was  the  reason  then  given  for  the  refusal  of 
payment  on  the  final  estimates;  and  there 
was  due  Ford  at  that  time,  oa  the  May  esti- 
mate, over  $5,000,  and  'over  $12,600  on  the 
final  estimate.  There  Is  nothing  to  show  that 
Ford  had  not  promptly  paid  his  subcon- 
tractors out  of  the  money  received,  or  that 
he  was  not  responsible  for  the  money  due 
his  subcontractors.  On  the  contrary,  he 
said  he  would  settle  with  them  as  soon  as 
he  was  paid,  and  this  was  before  any  liens 
were  filed;  and  the  filing  of  Ford's  lien  was 
brought  about  by  reason  of  the  failure  of  ap- 
pellant the  Springer  Land  Association  to  pay 
him  according  to  the  terms  of  the  contract, 
and  they  should  suffer  for  their  own  laches, 
and  not  Ford.  It  could  not  be  maintained 
that  Ford  should  or  could  pay  the  subcon- 
tractors until  he  received  his  money  for  the 
work.  To  hold  otherwise  would  be  both 
unreasonable  and  unjust 

The  sixth  assignment  Is  that  it  was  errot 
"In  providing  that  the  decree  entered  In 
said  cause  should  opiate  as  a  personal  Judg- 
ment against  each  of  the  appellants,"  the 
Springer  Land  Association  and  its  associates. 
There  are  no  authorities  cited  In  the  briefs 
of  appellants  or  appellee  in  support  of  or 
against  this  proposition,  and  we  have  no  stat- 
ute on  the  subject.    In  equitable  proceedings 
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'  a  court  of  chancery  will,  when  It  is  possible, 
afford  a  complete  remedy;  but  it  has  been 
held  in  a  state  where  there  is  no  statute  au- 

'  thorlzlng  a  deficiency  judgment  In  foreclo- 
sure proceedings  that  it  cannot  be  entered. 
Noonan  v.  Lee,  2  Black,  499;  Orchard  v. 
Hughes,  1  Wall.  73.  Our  statute  provides  as 
follows:  "Sec.  522.  The  said  supreme  and 
district  courts,  in  the  exercise  of  chancery 
Jurisdiction,  arising  under  all  causes  and 
matters  in  eauity,  shall  conform  In  their  de- 
cisions, decrees  and  proceedings  to  the  laws 
and  usages  peculiar  to  such  Jurisdiction  in 
this  territory,  and  the  supreme,  circuit  and 
district  courts  of  the  United  States."  By  the 
rules  ot  practice  for  the  courts  of  equity  of 
the  United  States  it  is  provided  as  follows: 
"(92)  Ordered,  that  In  suits  in  equity  for  the 
foreclosure  of  mortgages  in.  the  circuit  courts 
of  the  United  States,  or  in  any  court  of  the 
territories  having  Jurisdiction  of  the  same,  a 
decree  may  be  rendered  for  the  balance  that 
may  be  found  due  to  the  complainant  over 
and  above  the  proceeds  of  the  sale  or  sales, 
and  execution  may  issue  for  the  collection  of 
the  same,  as  is  provided  in  the  eighth  rule 
of  this  court,  regulating  the  equity  practice, 
when  the  decree  is  solely  for  the  payment  of 
money."  This  rule  amended  rule  8,  which 
provided,  among  oth»  things,  that  "final  pro- 
cess to  execute  any  decree  may,  if  the  decree 
be  solely  for  the  payment  of  money,  be  by  a 
writ  of  execution,  in  the  form  used  in  the 
circuit  court  In  suits  at  common  law  In  ac- 
tions of  assumpsit"  The  bill  of  complaint 
contains  a  proper  prayer  In  case  of  deficien- 
cy, and  there  was  no  error  In  the.  court  be- 
low in  entering  a  deficiency  Judgment  and 
order  for  the  writ  of  execution  to  issue  in 
that  event.  Dodge  v.  Trust  Co..  106  U.  S. 
445,  1  Sup.  Ot.  335. 

Appellants  contend,  further,  that  "the 
amount  decreed  is  unauthorized  by  the 
facts,"  on  the  ground  that  the  Springer  Land 
Association  was  not  bound  to  pay  simply  on 
the  estimates  found  by  the  engineer,  for  the 
reason  that  the  amount  certified  by  the  en- 
gineer was  to  be  "audited  by  the  company" 
before  payment,  and  that  the  word  in  speci- 
fication 15  "meant  to  examine  and  adjust," 
and  that  this  is  a  reserved  power  in  the  ap- 
pellants, and  that  it  had  authority,  under 
that  reservation,  to  examine  all  statements 
and  estimates  made  by  the  engineer  hpfnre 
they  were,  under  the  terms  of  their  contract 
and  specifications,  '  required  to  pay  the 
amounts  so  certified,  and  that  such  estimates 
were  not  conclusive  as  against  appellants. 
To  maintain  this  contention  the  Springer 
Association  would  have  had  to  send  a  man 
to  examine,  measure,  and  compute  the  work 
reported  on  by  the  engineer  at  the  close  of 
each  month  before  any  jiayments  could  have 
been  made.  It  would  require  superhuman 
Ingenuity  to  construe  the  contract  and  speci- 
fications to  support  this  proposition.  Such 
a  construction  is  excluded  by  the  very  words 
and  terms  of    the  specifications.    It    says: 


"On  or  about  the  first  of  each  current  month 
the  engineer  will  measture  and  compute  the 
quantity  of  material  moved  by  the  contract- 
or during  the  preceding  month.  He  will 
certify  the  amount  to  the  company,  together 
with  an  account  of  the  same  at  the  price 
stipulated,  which  amount  will  be  audited  by 
the  company  without  unnecessary  delay;  and 
the  amount  thereof,  less  ten  per  centum,  re- 
tained, will  be  paid  to  the  contractor.  Id  cash, 
within  ten  days  thereafter."  The  words  ' 
"audited  Dy  the  company,"  as  here  used, 
meant  that  the  company  would  examine  and 
compare  each  estimate  and  the  vouchers  with 
previous  estimates,  vouchers,  and  paymmts 
allowed  and  made  by  the  company.  The 
word  "audit"  is  defined  In  the  Century  Dlc- 
tionaty  as  meaning  "to  make  audit  of,  ex- 
amine, and  verity  by  reference  to  vouchers; 
as,  an  account  or  accounts;  as,  to  audit  the 
account  of  a  treasurer."  Webster  defines  it 
to  "compare  the  charges  with  the  vonchM«." 
There  was  nothing  left  for  the  company  to 
do  but  to  pay  on  the  estimates  furnished  by 
the  engineer,  or  to  refuse  to  do '  so  and  de- 
clare the  contract  void  as  to  that  condition. 
It  refused  to  audit  and  pay  the  estimates, 
and  It  cannot  now  be  heard  to  plead  its  own 
default. 

Appellants  contend  that  the  court  erred  In 
its  findings  of  facts  and  conclusions  of  law. 
In  that  they  were  not  sustained  by  the  proofs. 
As  before  stated,  the  cause  was  referred  to  a 
special  examiner,  who  took  and  reported  the 
testimony  to  the  chancellor,  and  he  arrived 
at  his  conclusions  on  the  facts  and  the  law 
from  the  arguments  and  authorities  cited  by 
counsels  and  the  facts  contained  in  the  record; 
and  the  whole  record  is  here  for  review  in 
Just  the  same  manner  that  It  was  before  the 
chancellor,  and  it  becomes  the  duty  of  this 
court  to  pass  upon  it  without  reference  to  the 
findings  of  fact  and  conclusions  of  law  In  the 
lower  court.  In  this  It  is  to  be  distinguished 
from  the  findings  of  facts  by  a  special  master 
appointed  by  the  court  by  and  with  the  con- 
sent of  all  parties  in  interest;  and  this  court 
will  pass  upon  the  whole  record,  and  review, 
affirm,  or  reverse  the  decision  of  the  court 
below,  where  the  reference  was  to  an  ex- 
aminer only.  The  master  who  sees  the  wit- 
nesses, hears  them  testify,  and  observes  their 
manner  while  upon  the  stand  is  supposed  to  be 
more  competent  to  determine  and  pass  upon 
their  credibility,  and  arrive  at  a  correct  con- 
clusion as  to  the  facts,  than  a  chancellor  from 
mere  reading  of  the  testimony;  and  where  the 
chancellor  sits  in  the  case,  and  hears  the 
witnesses  testify  orally,  his  findings  are  In 
the  nature  of  the  verdict  of  a  Jury,  and  will 
be  so  treated  by  the  appellate  tribunal,  and 
will  not  be  reviewed  unless  it  is  apparent 
from  the  record  that  such  findings  of  facts 
are  not  sustained  by  a  preponderance  of  the 
evidence  to  the  same  material  facts  in  the 
case.  There  were  a  great  many  witnesses  ex- 
amined orally,  and  a  vast  number  of  deposi- 
tions taken,  and  numerous  exhibits  ofTered  on 
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both  sides;  and  it  is  impossible  and  impracti- 
cable ia  this  opinion  to  review  and  rebeai^e 
the  testimony  found  In  the  record.  There  are 
contradictions,  .eriminatioos,  and  recrimina- 
tions from  almost  the  beginning  to  the  close 
of  the  record,  most  of  which  were  directed  at 
and  to  the  eonstraction  of  reservoir  No.  7,  on 
the  part  ot  appellants,— that  it  was  not  con- 
structed In  a  substantial  and  workmanlike 
manner,  and  in  aeeordance  with  the  contract 
and  specifications.  The  appellee  offered  wit- 
nesses to  prove  that  the  dam  and  reservoir 
had  been  oonstmcted  in  substantial  compli- 
ance with  the  contract;  and,  while  there  are 
some  contradictions  bo  his  proofs  by  trltnesses 
for  the  appellants,  it  Is  not  sufficient  to  over- 
come that  of  appellee,  and,  after  a  careful  ex- 
amination of  all  the  evidence  on  this  point,  it 
is  found  that  the  work  was  done  in  substan- 
tial compliance  with  the  contract  and  specifi- 
cations. There  seems  to  be  little  controversy 
as  to  the  completion  of  the  ditch,  and  the  evi- 
doice  shows  that  it  was  completed  by  Ford 
substantially  as  he  agreed  in  his  contract. 

Efforts  were  made  on  the  part  of  appellants 
to  show  that  E.  H.  Kellogg,  the  sup^vising 
engineer,  was  during  the  greater  part,  if  not 
all,  the  time  that  the  work  was  progressing, 
under  the  influence  of  Ford,  and  that  his  esti- 
mates  were   Incorrect  and  fraudulent,   and 
that  he  was  incompetent;  and  to  establish 
this  witnesses  and  expert  engineers  were  put 
upon  the  stand  to  prove  it.    One  engineer  was 
brought  from  Chicago,  who  spent  some  two 
months  in  "experting"  the  whole  work  for  the 
Springer  Land  AssociatlMi  during  the  sum- 
mer of  1889;  and  he  reported,  as  the  result  of 
his  investigations,  deserepancles  In  the  work, 
as  is  usually  the  case  in  the  testimony  of  ex- 
pert witnesses.    He  was  In  the  employ  of  ap- 
pellants, and  did  his  work  for  them,  and  he 
was  by  no  means  a  disinterested  witness.    As 
a  general  rule,  there  is  no  testimony  so  un- 
satisfactory or  so  unreliable  in  the  every  day 
affairs  ot  life,  or  that  is  so  misleading,  or  that 
results  so  disastrously  to  Just  and  equitable 
conclusions  in  the  homely  affairs  6f  business 
nnen  as  that  of  experts.    The  proofs  utterly 
fail  to  establish  that  Kellogg  was  either  dis- 
honest or  incompetent,  or  in  any  manner  un- 
der the  baneful  Influence  of  Ford  or  any  one 
else.    Kellogg  was  the  man  mutually  agreed 
upon  to  do  the  work  by  the  Maxwell  Land- 
Grant  Company  and  the  Springer  Land  Asso- 
ciation,  and   he   was   agreed   upon   by    ttie 
Springer  Land  Association  and  Ford  as  3i5)er- 
rising  engineer,  and  placed  in  charge  of  the 
work;  and  officers  and  agents  of  appellants 
were  upon  the  ground  and  inspecting  the 
work  from  Its  inception  to  Its  completion,  and 
bad  ample  opportunity  to  Investigate  and  re- 
port any  misconduct  on  the  part  of  Kellogig, 
but  there  were  no  objections  made  by  any 
one  to  him  until  after  difilcultles  arose  be- 
fween  the  parties.    He  was  in  constant  com- 
iBtinlcation  with  all  the  parties,  and  furnished 
them  regular  estimates  from  time  to  time,  as 
his  duties  required.    The  perusal  of  the  record 


will  disclose  the  vast  amount  of  work  done 
by  him,  and  it  is  found  that  be  did  it  ap- 
parently with  satisfaction  to  all  concerned  un- 
til after  their  difficulties  came  up,  and  after 
the  work  was  about  completed.  The  proofs 
show  that  Kellogg  had  been  engaged  for  a 
great  many  years  in  constructing  irrigating 
plants  in  difl»ent  parts  of  the  country,  and  it 
also  shows  that  be  gave  general  satisfaction 
in  other  work  of  a  similar  character  in  this 
territoiy.  Before  a  court  wUl  stamp  a  man  as 
incompetent  and  a  falsifier  in  his  particular 
profession  or  line  of  business,  after  sustain- 
ing a  good  reputation  as  such  for  more  than 
20  years,  the  proofs  must  be  positive  and  con- 
vincing to  the  contrary.  A  character  estab- 
lished for  competency  and  honesty  In  a  pro- 
fession, occupation,  or  a  particular  line  of  busi- 
ness is  a  thing  of  value  to  any  man,  and  it 
must  not  be  brushed  aside  and  held  for 
naught  on  mere  allegations  and  meaningless 
generalities. 

In  the  view  here  taken  of  this  case  it  be- 
comes unnecessary  to  consider  any  of  the 
other  assignments  of  errors  by  appellants. 

After  a  careful  consideration  of  all  the  rec-  • 
ord,  it  is  found  that  the  weight  of  evidence 
sustains  the  findings  of  facts  by  the  court  be- 
low, and  the  Judgment  and  decree  Is  af- 
firmed, with  directions  to  the  lower  court  to 
make  such  order  as  will  carry  the  same  into 
effect 

SMITH,  C.  J.,  and  COLLIER,  J.,  concur. 

HAMILTON  and  BANTZ,  JJ.,  did  not  sit  in 
this  case,  and  took  no  part  In  this  opinion. 


(12  Utah,  30) 
CHAPMAN  V.  SOUTHERN  PAC.  CO. 
(Supreme  Court  of  Utah.  Aug.  31,  1805.) 
Neoligencb  and  Contkibutokt  Neoliqence  — 
Qi'ESTioss  POB  Jdrt  —  Defeotivb  Appliancb» 
— Notice  to  Emplhteb — Trial  —  iNSTaocTio.vs 
—  Evidence  —  Harmless  Ebkob  —  Exoessivb 
Damaqbs. 

1.  In  an  action  for  peraoiial  injuries,  plain- 
tiff tostified  that  he  complained  of  the  dangerous 
condition  of  the  place  in  which  he  worked,  and 
the  person  in  charge  promised  to  repair  it,  and 
when  plaintiff  returned  to  work  he  supposed  the 
repairs  bad  been  made,  but  the  work  had  not 
been  properly  done,  and  plaintiff  was  injured. 
Edd,  that  the  questions  of  defendant's  negli- 
gence and  of  plaintiff's  contributory  negligence 
were  for  the  jury. 

2.  Notice  by  fin  employe  of  a  corporation,  of 
defects  in  appliances,  to  one  whose  duty  it  is  to 
have  repairs  made,  whatever  the  grade  of  his 
employment,  is  notice  to  the  company. 

3.  It  is  not  error  to  refuse  an  instruction,  the 
pertinent  part  of  which  is  contained  in  instruc- 
tions given,  and  the  balance  of  which  is  an  ab- 
stract principle  of  law. 

4.  A  verdict  for  $3,300  in  favor  of  a  sec- 
tion man  for  the  loss  of  two  fiDgers,  and  per- 
manent injury  to  two  others,  of  the  left  hand, 
so  that  they  are  devoid  of  strength,  is  not  exces- 
sive. 

Appeal  from  district  court,  Fourth  district; 
before  Justice  H.  W.  Smith. 
Action   by   James    Chapman   against    tbe 
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Sontfaern  Pacific  Company  for  personal  In- 
juries caused  by  defendant's  negligence. 
From  a  Judgment  for  plalntift,  defendant  ap- 
peals.   Affirmed.' 

Marshall  &  Royle,  for  appellant  Evans 
&  Rogers,  for  respondent 

KING,  J.  Plaintiff  brought  suit  against 
the  defendant  for  personal  injuries,  and  ob- 
tained Judgment  for  $3,300,  from  ^hlch  the 
latter  appeals.  The  appellant  contends  that 
the  evidence  fails  to  show  any  negligence  up- 
on Its  part  which  contributed  to  the  accident 
either  in  furnishing  a  reasonably  safe  place 
for  plaintiff  to  work  in,  or  in  any  other  re- 
spect but,  on  the  contrary,  that  It  was  the 
negligence  of  plaintiff  in  falling  to  Inspect  the 
braces  of  the  platform  on  which  he  worked, 
and  that  If  there  was  negligence  other  than 
plaintiff's,  it  was  the  negligence  of  fellow 
servants. 

The  plaintiff  testified  substantially  as  fol- 
lows: That  in  November,  1883,  he  was  em- 
ployed as  a  section  hand,  and  worked  In  re- 
pairing defendant's  railroad  track,  at  or  near 
Terrace,  Utah.  On  the  14th  or  16th  of  the 
same  month,  defendant  brought  a  portable 
sawmill  to  Terrace,  to  be  used  In  crosscutting 
ties.  It  was  placed  on  a.  flat  car,  and  operat- 
ed by  a  small  engine.  On  the  left  of  the 
saw,  which  was  set  In  a  fixed  frame,  was  a 
platform  connected  with  the  car  by  hinges 
in  the  same  manner  as  the  leaf  of  a  table. 
This  platform  was  nearly  10  feet  long  and 
about  20  Inches  wide,  made  by  placing  two 
planks,  2  Inches  in  thickness,  side  by  side, 
and  when  raised  was  supported  by  two 
hinges  and  two  iron  rods  or  braces  project- 
ing at  an  angle  of  45  degrees  from  the  car- 
one  end  bolted  to  the  car— in  such  a  manner 
as  to  render  the  braces  movable,  and  the 
other  placed  In  a  slot  the  shape  of  a  horse- 
shoe, which  was  fastened  to  the  underside 
of  the  platform  near  the  comer.  In  addi- 
tion to  these  braces,  an  iron  staple  protruded 
from  the  crater  of  the  platform  on  the  lower 
side,  and  to  this  (when  the  platform  was 
raised,,  ready  for  sawing)  was  linked  an  Iron 
hook,  which  was  securely  fastened  to  the 
car.  This  prevented  the  platform  from  Jar- 
ring or  "bouncing"  when  any  ties  were 
thrown  upon  it,  and  so  kept  the  ends  of  the 
braces  in  the  slots  and  the  platform'  from 
falling.  From  the  Ist  of  November,  1893, 
when  he  entered  the  employ  of  the  defend- 
ant, until  the  15th,  he  worked  on  the  section, 
but  on  that  day  was  directed  to  work  on  the 
sawmill,  and  stand  on  this  platform,  and  aid 
In  pulling  the  ties  as  they  were  being  pushed 
towards  him  from  the  saw,  and  to  catch  the 
pieces  of  wood  as  they  came  from  the  saw  and 
throw  them  from  the  platform  and  the  car. 
The  plaintiff  did  not  have  charge  of  the  busi- 
ness, and  did  not  know  anything  about  U,  ex- 
cept as  It  was  explained  to  him  by  McComie. 
The  section  foreman,  Whalen,  selected  from  the 
men  the  number  required  to  operate  the  saw- 
mill and  engine,  and  directed  them  to  accom- 


pany McComie,  who  took  th^utotbe  mill  and 
Instructed  each  man  what  to  do.  Whnlen  had 
charge  of  everything  on  the  section.  He 
was  frequently  about  the  mill,  but  gave  no 
orders  concerning  It  to  the  men  employed 
thereon,  and  while  it  was  in  operation  be 
was  engaged  upon  the  railroad  track.  Mc- 
Comie had  charge  of  the  sawmill,  and  "boss- 
ed" the  persons  working  thereon.  Whalen 
"detailed  the  men,  and  McComie  ^owed  us 
what  to  do,  and  how  to  do  It."  After  plain- 
tiff began  work  on  the  mill,  he  observed 
that  the  platform  upon  which  he  was  reqult^ 
ed  to  stand  was  worn  very  thin,  caused  by 
the  ties  being  thrown  thereon  and  the  men 
standing  upon  it  and  he  called  McComle's 
attention  to  Its  condition.  The  same  evening 
the  carpenter  repaired  It  substituting  new 
planks  for  the  old  ones;  McComie  sending 
the  plaintiff  for  the  carpenter  and  belt  man 
to  make  the  repairs,  and  instructing  them 
what  to  do.  On  the  18th  of  November,  while 
at  work,  a  heavy  piece  of  tie  fell  from  Mc- 
Comle's hands  upon  the  platform,  and  caused 
It  to  "bounce  up,"  whUih  resulted  in  the 
braces  slipping  from  their  sockets  and  the 
platform  falling.  Plaintiff  was  thrown  down, 
and  bis  left  hand  .came  so  close  to  the 
saw  that  the  glove  on  his  fingers  was  cut. 
The  plaintiff  then  discovered  that  the  safe- 
ty brace  (running  from  the  car  to  the  middle 
of  the  platform  on  the  under  side)  had  not 
been  replaced,  and  said  to  McComie:  "If  this 
thing  Is  not  fixed,  there  Is  some  person  going 
to  get  hurt"  And  the  answer  was:  "I  will 
see  that  It  Is  fixed."  The  platform  was  rais- 
ed by  plaintiff,  and  the  side  braces  placed 
In  their  sockets,  and  he  continued  to  work 
during  the  afternoon.  Whalen  was  informed 
by  him  the  same  evening  that  unless  the  plat- 
form was  fixed  "somebody  was  going  to  get 
hurt,"  and  the  reply  was:  "Well,  Jim,  I 
have  got  nothing  to  do  with  It."  On  Mon- 
day morning,  the  20th  of  November,  plaintiff 
saw  McComie  and  his  foreman  working 
about  the  mill.  After  loading  ties  for  some 
time,  the  plaintiff  was  told  by  Whalen  to  go 
to  work  on  the  mill.  It  was  running  when 
be  reached  it,  and  he  immediately  took  his 
position  on  the  platform.  He  made  no' ex- 
amination of  the  platform,  as  it  was  not  his 
business  to  do  so,  and  did  only  what  he  was 
directed.  Upon  this  occasion  he  believed  that 
the  platform  had  been  fixed  since  the  Sat- 
urday preceding,  when  It  fell,  because  be 
had  seen  men  at  work,  and  McComie  bad 
said  it  would  be  fixed.  Neither  McComie  nor 
Whalen  told  him  to  ecamlne  the  platform  to 
see  if  the  braces  were  in  the  slots.  "Had  I 
looked  on  Monday  morning  under  the  plat- 
form, I  could  have  told  whether  the  middle 
brace  had  been  put  in;  but  a  man  with  a  saw- 
mill running,  and  another  man  making  a  mo- 
tion for  him  to  get  up  and  puU  the  ties  away, 
and  him  taking  hold  of  the  tie  and  pushing  It 
away,  has  no  time  to  look  for  anything." 
After  being  at  work  for  15  minutes,  a  large 
tie,'  about  15  Inches  in  diameter,  was  being 
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cut,  and  a  heavy  piece  was  left  in  McComie's 
band,  and  In  tlirowlng  It  off  It  struck  the 
platform  where  plaintiff  waa  standing,  and, 
there  being  no  safety  brace  to  hold  the  plat- 
form secure,  the  jar  caused  It  to  "bounce  up," 
thereby  releasing  the  side  braces  from  tb^r 
fastenings.  The  supports  being  gone,  the 
platform  fell,  and  the  plaintiff  was  thrown 
against  the  saw  and  his  hand  lacerated,  two 
fingers  being  severed  and  the  others  badly 
injured.  "The  platform  could  not  have  fallen 
if  the  safety  brace  had  been  placed  In  It." 

The  road  master,  Whalen,  and  HcComie 
were  called  aa  witnesses  for  defendant.  A 
portion  of  their  testimony  was  corroborative 
of  plalntifTs  statement  The  points  wherein 
they  vary  from  plaintiff  are  as  follows:  They 
all  testified  that  there  never  was  a  safety 
brace  connected  with  the  platform,  and  that, 
when  the  new  planks  were  provided,  the 
slots  and  braces  were  arranged  in  the  same 
manner  as  before.  Whalen  and  McComle 
testified  that  they  told  plaintiff  and  the  other 
employ^  connected  with  the  mill  "to  look 
ont  for  the  braces,  and  see  that  they  were 
pot  properly  In  the  slots,"  and  denied  that 
plaintiff  had  spoken  abont  the  safety  brace, 
or  that  any  promise  had  been  made  to  affix 
one  to  the  platform.  They  also  stated  that 
examinations  were  frequently  made  of  the 
mill,  and  that  after  the  planks  were  renew- 
ed it  was  observed  that  the  platform  was  in 
good  conditliMi  "so  far  as  the  workmanship 
was  concerned."  Concerning  the  question  of 
fellow  servants,  and  who  was  in  charge  of 
the  sawmill,  the  testimony  of  defendant's  wit- 
nesses was  In  effect  as  follows:  Mr.  Hart, 
the  road  master,  stated  that  Whalen  was 
section  foreman,  and  had  charge  of  the  yard, 
wood,  and  water  on  the  section  and  the  men 
working  on  the  saw;  that  be  employed  and 
discharged  them,  and  when  repairs  were  nec- 
essary Whalen  ordered  them,  but  in  his  ab- 
sence McGomie  or  the  engineer  wonld.  Wha- 
len would  detail  men  to  help  McComle  run 
the  mill,  but  be  did  not  direct  the  men  work- 
tog  with  him  on  the  car.  If  anything  broke 
on  the  mill  while  Whalen  was  away,  Mc- 
Comle had  charge,  and  if  Whalen  was  not 
there  McComle  would  direct.  "In  the  ab- 
sence of  Whalen  he  (McComle)  would  recom- 
jaeaA  what  to  do,  direct  when  the  mill  was  to 
be  stopped  and  startedj  and  would  order  re- 
pairs whenever  needed  about  the  mill." 
Whalen  testified  that  he  had  charge  of  the 
section,  and  the  direction  of  the  sawmill.  Hie 
directed  the  men  at  work  on  the  mill  when 
present.  Some  of  the  men  he  employed,  and 
otheta  were  sent  by  the  road  master.  "Wh»i 
I  was  not  at  the  mill,  McComle  could  call 
one  of  the  men  If  he  needed  assistance.  He 
liad  that  authority.  He  had  no  authority  to 
hire  or  discharge  men.  The  mechanics  and 
shopmen  were'  not  under  his  control.  If  Mc- 
Comle (when  I  was  absent)  asked  them  to  re- 
pair the  mill,  they  would  respond.  McComle 
was  not  particularly  employed  to  attend  the 
machinal,  but  to  go  to  the  shopmen  and 


have  some  one  repair  it  when  out  of  repair, 
and  he  was  supposed  to  observe  any  defects 
about  the  mill,  and  he  frequently  did."  Mc- 
Comle testified  that  he  was  employed  as  saw- 
yer shortly  prior  to  the  accident;  tiiat  he 
examined  the  platform  when  it  f^  on  Sat- 
urday, and  the  saw.  "not  because  it  was 
m-y  duty,  but  because  I  was  looking  to  the 
Interest  of  others  as  well  as  myself.  I  think 
It  was  my  duty  to  see  to  the  safety  of  oth- 
ers." "When  Whalen  was  not  there,  I  was 
not  boss  around  the  machine.  I  was  over- 
seer of  the  saw." 

We  think  there  was  sufficient  evidence  to 
go  to  the  jury,  under  proper  Instructions,  up- 
on the  question  of  negligence,  and  to  sup- 
port the  verdict  in  this  case. 

Appellant  insists  that  the  sufficiency  of  the 
construction  of  the  platform  Is  established  by 
the  evidence,  and  that,  if  there  was  negli- 
gence, it  was  In  the  adjustment  of  the  ap- 
pliances. Numerous  cases  are  cited  wherein 
it  Is  held  that  when  the  employer  furnishes 
suitable  appliances  or  materials,  which  re- 
quire arrangement  or  adjustment  by  em- 
ployes, he  is  not  liable  to  an  employe  for 
the  negligence  of  coemploySs  In  this  arrange- 
ment or  adjustment.  This  principle  was  fully 
recognized  by  the  lower  court,  and  the  Jury 
were  told  that  "If  the  platform  was  properly 
constructed,— if  It  was  not  defective  as  a 
matter  of  fact,  but  was  built  in  a  sufficient 
and  proper  manner,— but  when  adjusting  it 
and  putting  It  In  place,  at  the  time  they  went 
to  work,  the  plaintiff  or  his  fellow  servants 
negligently  put  it  up  in  some  insecure  man- 
ner, adjusting  It  in  such  a  way  that  it  would 
fall,  and  It  did  faU,  the  plaintiff  cannot  com- 
plain of  the  defendant,  because  It  was  not 
responsible  for  that  conduct."  But  the  im- 
portant consideration  in  the  case  is,  was 
there  a  structural  defect?  Respondent  claims 
that  the  platform  was  Imprarfectly  and  dan- 
gerously constructed  by  the  omission  of  a 
safety  brace;  and  that  is  the  pivotal  point  In 
this  case.  Counsel  assume  that  defendant 
fully  discharged  Its  duty  In  the  matter  of 
supplying)  suitable  machinery  and  appliances 
and  a  reasonably  safe  position  for  plaintiff 
to  work  in.  Assuming  plaintlfTs  testimony 
to  be  true,  was  the  platform  reasonably  safe? 
Would  there  not  be  grounds  for  reasonable 
men  to  reach  the  conclusion  that  it  was  negli- 
gence to  place  a  man  unacquainted  with  such 
work  (except  such  knowledge  as  had  been 
acquired  In  four  or  five  days'  service)  upon  a 
platform  near  a  circular  saw,  operated  by 
steam,  upon  which  heavy  pieces  of  timber 
occasionally  fell,  and  which  depended  for  its 
support  upon  two  braces  which  were  apt  to 
slip  out  whenever  the  platform  received  a 
blow?  From  the  testimony  It  is  clear  that 
this  insecurity  of  the  platform  could  have 
been  remedied  by  a  safety  brace  passing 
from  the  car  to  the  underside  of  the  platform, 
and  there  hooked  Into  a  staple.  Of  course, 
the  employer  is  not  bound  to  insure  his  em- 
ployes against  any  defect  In  the  appliance; 
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bat  he  Is  bound  to  use  reasonable  care  In  the 
selection  of  his  machinery  and  appliances  and 
In  their  construction.  And  when  that  rule  ap- 
plies, the  duty  to  furnish  such  machinery  and 
appliances  Is  one  which  the  employer  owes 
personally  to  the  employes;  and  he  cannot  es- 
cape that  duty  by  trusting  It  to  an  employe. 
The  trial  court  clearly  recognized  the  dis- 
tinction and  the  main  point  at  Issue,  and  In- 
structed the  Jury  that  the  defendant  did  not 
Insure  the  plaintiff  "against  accidents  while  In 
Its  employ.  But  It  did  undertake  that  it 
would  furnish  him  suitable  appliances  to  work 
with,  and  a  safe  place  to  work  in,  and  that 
this  duty  was  the  duty  of  the  defendant  it- 
self; and  if  It  failed  and  neglected  to  use  ordi- 
nary care  for  the  purpose  of  providing  a  safe 
place  to  work  In,  or  suitable  appliances  to 
work  with,  and,  by  reason  of  such  neglect 
and  failure  to  use  ordltiary  care,  the  plaintiff 
■  was  Injured,  without  fault  or  negligence  upoia 
his  part,  then  he  Is  entitled  to  recover  in  this 
case.  In  other  words,  gentlemen,  to  restate 
the  proposition.  If  this  platform  which  Is  com- 
plained of  in  the  complaint  was  so  constructed 
as  to  be  unsafe, — was  built  in  such  a  man- 
ner that  It  was  Improperly  braced  or  insufBl- 
ctently  secured,— and  the  plaintiff  was  re- 
quired under  his  employment  to  woi*  upon 
it,  and,  without  negligence  or  fault  on  his 
part.  It  fell  with  him,  and  occasioned  this  in- 
jury, then  the  defendant  would  be  liable,  pro- 
vided that  by  the  use  of  ordinary  care  it 
might  have  known  of  such  defect  Now,  if 
the  defect  was  one  which  was  In  the  con- 
struction,—if  it  was  built  wrong  in  the  first 
place,  and  insufficiently  constructed  to  begin 
with,— and  that  was  apparent  to  the  person 
or  company  constructing  It,  then  of  such  de- 
fect they  had  notice.  If  It  was  one  which  re- 
sulted In  the  use  of  the  apron,— that  is,  from 
Its  becoming  worn  and  out  of  repair,— they 
could  use  ordinary  diligence  to  ascertain 
whether  it  was  becoming  so  out  of  repair. 
And  I  charge  you  that  it  was  their  duty  to 
inspect  It  for  the  purpose  of  determining 
that  fact;  to  use  all  ordinary  care,- to  use 
such  care  as  an  ordinarily  prudent  man 
would  use  in  his  own  affairs  for  the  purpose 
of  ascertaining  if  that  contrivance  was  safe 
for  his  employes  to  work  upon.  I  charge  you 
they  had  a  right  to  use  a  folding  platform  of 
this  kind;  that  the  fact  that  it  would  drop, 
that  the  braces  were  not  under  It,  and  that 
it  was  so  constructed  would  not  be  a  negligent 
construction  at  all.  In  other  words,  they  had 
a  right  to  use  a  platform  of  such  design  as 
they  thought  best  suited  to  their  work,  pro- 
vided they  made  it  as  safe  as  ordinarily 
prudent  men  would  make  It  If  undertaking  to 
use  the  same  kind  of  device."  This  instruc- 
tion, taken  in  connection  with  those  which 
followed  upon  tlie  questions  of  contributory 
negligence  and  the  duty  of  the  defendant 
wlien  It  had  notice  of  the  defect  (If  there  was 
a  defect),  correctly  stated  the  law  as  appli- 
cable to  the  facts  of  this  case.  We  think 
there  can  be  no  doubt  of  the  sufficiency  of 


the  evidence  upon  the-questionirof  negligence 
in  the  construction  off  the  platform,  especially 
In  view  of  the  evidence  that  prior  to  the  re- 
pairs—at the  time  plaintiff  claims  the  safety 
brace  was  attached  to  It— the-  platform,  was 
never  known  to  fall,  wUle  afterwards,,  when 
all  parties  admit  there  was  no  safety  brace. 
It  fell  twice  within  two  days.  It  was  su  prop- 
er question!  for  the  jury  to  determine  w:tlether 
there  was  a  structual  defect,  and,,  if  eo, 
whether  defendant  bad  notices 

Appellant  insists  tliat  plaintiff  assumed  all 
risk  arising  from  tike  ordinary  methtJds  of 
running,  the  mill,  and  that  the  defendant  was 
not  bound  to  provldR  other  than  a  reasonably 
safe  mctbod  of  work,  and  a.  reasonably  safe 
appliance  with  which  to  p«iorm  the  work. 
No  doubt,,  one  who>  undertakes  the  duty  of  an 
employs  assumes  certain  r&ks,  but  tbe  as- 
sumption- of  risks  does  not  exonerate'  tbe  em- 
ployer from  the  <tnty  to  furnish  nasooably 
safe  machinery  with  whiclt  to  work,  and  rea- 
sonaMy  safe  places  in  wMch  to  vwk.  The- 
obligactlan  rests  upon  the  master,,  '^hetker 
a  natural  person:  or  a  corporate  body,  not  to. 
expose-  the  servant,  whea  conductiBg  tbe  mas- 
ter's business,,  to  perils  or  hazacds  against 
wblch  he  may  be  guarded  by  proper  dillgenca 
upon  the  part  of  the  master.  To  thai  eod 
the  master  Is  bound  t*  observe  all  tbit-  care 
which  prudence  and  the  exigencies  of  tjbe  situ- 
ation require  In  proriding  the  servant  with 
machinery  or  other  instrumentalities  ordlna- 
rily  safe  for  use  by  the  latter.  It  i&  implied 
In  the  contract  between  the  partle&  that  the 
servant  risks  the  dangers  which,  ordinarily 
attend  or  are  Incident  to  the  business  In  which 
he  voluntarily  engages  for  compensutiou; 
among  which  is  the  careiessnesa  of  those,  at 
least,  in  the  same  work  or  employment,  with 
whose  habits,  conduct,  and  capacity  he  has. 
In  tbe  course  of  his  duties,  an  opportunity  tu 
become  acquainted,  and  against  whose  n^- 
lect  or  incompetency  he  may  himself  take 
such  precautions  as  his  inclinations  or  judg- 
ment may  suggest  But  it  is  equally  Implied 
in  the  same  contract  that  the  master  shall 
supply  the  physical  means  and  agencies  for 
the  conduct  of  his  business.  It  is  also  Im- 
plied, and  public  policy  reqnli-es,  that  In  se- 
lecting such  means  he  shall  not  be  wanting 
In  proper  care.  His  negligence  In  that  re- 
gard is  not  a  hazard  usually  or  necessarily 
attendant  upon  the  business.  Nor  Is  It  one 
which  the  servant,  'n  legal  contemplation,  is 
presumed  to  risk,  for  tbe  obvious  reason  that 
the  servant  who  is  to  use  the  Instrumentali- 
ties provided  by  the  master,  "has  ordinarily 
no  connection  with  their  purchase,  in  the  first 
Instance,  or  with  their  preservation  and  main- 
tenance and  suitable  condition  after  they  have 
been  supplied  by  the  master."  Hough  v.  Rail- 
way Co.,  100  U.  S.  217.  "It  Is  equally  well 
settled,  however,  that  It  Is  the  duty  of  the 
employer  to  select  and  retain  servants  who 
are  fitted  and  competent  for  the  service,  and 
to  furnish  sufficient  and  safe  materials,  ma- 
chinery, and  other  means  by  which  it  Is  to  be 


Digitized  by 


Google 


nuiu 


CHAPMAN  t>.  SOUTHERN  PAC.  C30. 


555 


t>erformed,  and  to  keep  tbem  In  repair  and 
order.  And  this  duty  be  cannot  delegate  to 
a  aerrant  so  as  to  exempt  himself  from  lia- 
bility for  injuries  caused  to  another  servant 
by  its  omission.  Indeed,  no  duty  required  of 
him  for  the  safety  and  protection  of  his  serv- 
ants can  be  transferred  so  as  to  exonerate 
him  from  such  liability.  The  servant  does 
not  undert&ke  to  incur  the  risks  arising  from 
the  want  of  sufficient  and  sklUfnl  colaborers, 
or  from  defective  machinery  or  other  instru- 
ments with  wliich  he  has  to  work.  His  con- 
duct implies  that  in  regard  to  those  matters 
his  employer  will  make  adequate  provisions 
that  no  danger  shall  ensue  to  him."  Railroad 
Co.  V.  Herbert,  116  U.  S.  647,  6  Sup.  Ct  690. 
The  appellant  further  insists  that.  If  it  was 
negligent  in  omitting  to  place  a  safety  braco 
upon  the  platform,  it  is  chargeable  to  a  fel- 
low servant  of  the  plaintiff;  and  it  is  strong- 
ly argued  that  the  case  of  Railroad  Co.  v. 
Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914.  es- 
tablishes that  plaintiff  and  McComIe  were 
fellow  servants.  There  can  be  no  doubt  but, 
when  an  employ^  can  act  tn  a  dual  capacity, 
he  may  be,  as  to  a  coemploy6,  a  fellow  serv- 
ant, and  at  the  same  time  be  the  alter  ego 
of  the  principal.  The  mere  fact  that  Mc- 
ComIe attended  to  the  saw  would  not  de- 
prive him  of  his  representative  character. 
The  undisputed  evidence  shows  that.  In  the 
absence  of  Whalen.  McComie  directed  the 
mlU.  He  ^owed  the  men  how  to  work,  and 
directed  their  labors.  He  ordered  repairs, 
and  bis  orders  were  ob.eyed.  A  principal 
cannot  employ  men,  and  then,  by  attempting 
to  station  them  upon  the  same  plane,  claim 
that  they  are  fellow  servants,  and  thus  shield 
himself  from  any  liability  by  reason  of  de- 
fective machinery  or  dangerous  positions  in 
which  his  employes  are  required  to  work. 
We  think  the  evidence  in  this  case  Justified 
this  instruction  by  the  court,  of  which  appel- 
lant complains:  "Now,  as  to  the  matter  of 
notice  in  regard  to  any  defect  which  may 
bare  existed  there,  if  you  find  that  a  defect 
did  exist,  if  It  was  a  defect  that  the  defend- 
ant did  not  have  notice  of  otherwise,  I  charge 
yoo  that  notice  to  Whalen  or  to  McComie, 
under  the  undisputed  testimony  In  this  case, 
would  be  notice  to  the  defendant  In  other 
words,  whoever  represented  the  defendant 
there  on  the  ground  at  that  time,  if  notice 
Tvas  given  to  such  person  of  such  defect,  that 
would  be  notice  to  the  defendant;  and  if  a 
promise  to  repair  it  was  made  by  that  per- 
son, that  would  be  the  promise  of  the  defend- 
ant within  the  meaning  of  the  instruction  I 
Iiave  already  given  you."  In  the  absence  of 
Whalen,  McComie  represented  the  defend- 
ant, and  his  negligence  in  the  construction  of 
the  platform  would  be  the  negligence  of  the 
principal.  Anderson  v.  Depot  Co.,  8  Utah, 
128,  30  Pac.  305;  Reddon  v.  Railway  Co.,  5 
Utah,  344,  15  Pac.  262;  Ryan  v.  Bagaley,  50 
Mich.  179,  15  N.  W.  72;  Railroad  Co.  v. 
Stevens,  20  Ohio.  415:  Railroad  Co.  v.  Bab- 
cock.  154  V.  S.  198,  14  Sup.  Ct  978;   Malone 


V.  Hathaway,  64  N.  X.  6.  When  the  plat- 
form fell,  on  the  Ssfturday  preceding  the  ac- 
cident, plaintiff  testified  that  the  attention 
of  McComie  was  directed  to  it,  and  he  prom- 
ised to  repair  it.  The  point  decided  in  the 
Baugh  Case  Is  in  no  manner  at  variance  with 
the  views  which  we  here  express,  and  that 
case  is  clearly  distinguishable  from  the 
point  now  under  discussion.  The  principle 
involved  in  this  instruction  is  not  that  of  the 
doctrine  of  n^ligence  of  a  fellow  servant. 
It  is  merely  a  Question  as  to  whether  the 
company  had  notice  of  the  defect.  In  the 
Baugh  Case  the  injury  complained  of  was  to 
a  foreman,  and  was  occasioned  by  the  neg- 
ligence of  the  engineer,  whom  the  court  held 
to  be  a  fellow  servant  In  the  case  at  bar 
plaintiff's  ccatentlon  is  that  the  injury  re- 
sulted from  a  defect  in  the  construction  and 
maintenance  of  the  machinery  and  appli- 
ances upon  which  he  was  required  by  de- 
fendant to  work.  And,  as  above  stated,  the 
employer  cannot  escape  responsibility  by 
delegating  to  a  servant  the  duty  of  furnish- 
ing suitable  machinery  and  reasonably  safe 
places  for  the  employes  to  work  in;  and  the 
grade  of  the  servant  to  whom  this  duty  Is 
delegated  makes  no  difference.  As  to  other 
employes,  he  may  be  inferior,  and  his  labors, 
aside  from  the  duty  of  inspection,  more  me- 
nial; nevertheless,  as  to  the  duty  of  the  mas- 
ter which  is  placed  upon  him,  he  becomes  the 
vice  principal.  Plaintiff's  injuries  did  not 
result  from  the  negligence  of  McComie  as  a 
fdlow  servant  but  are  attributable  to  the 
negligence  of  the  defendant  In  failing  to  fur- 
nish suitable  appliance  and  a  safe  place  for 
plaintiff  to  work  In.  "To  provide  machinery 
and  keep  it  in  repair,  and  to  use  it  for  the 
purpose  for  which  it  was  intended,  are  very 
distinct  matters.  They  are  not  employments 
tn  the  same  common  business,  tending  to 
the  same  common  results.  The  one  can 
properly  be  said  to  begin  only  when  the  oth- 
er enda  •  •  •  In  the  repair  of  the  ma- 
chinery the  servant  represented  the  master 
in  the  i>erformance  of  his  part  of  the  con- 
tract and  therefore,  in  the  language  of  the 
instruction,  his  negligence  in  that  respect  Is 
the  omission  of  the  master  or  employer  in 
contemplation  of  law."  Shanny  v.  Andro- 
scoggin Mills,  66  Me.  420.  But  it  Is  urged 
that  plaintiff  had  knowledge  of  the  defect  of 
the  construction,  and  resumed  work  on  the 
morning  of  the  accident  without  an  examina- 
tion of  the  platform.  Plaintiffs  testimony 
Is  to  the  effect  that  on  the  18th  of  Novem- 
ber both  McComie's  and  Whalen's  attention 
was  called  to  the  absence  of  the  safety  brace, 
and  the  former  said  he  had  nothing  to  do 
with  It,  and  the  latter  promised  to  have  it 
fixed;  that  on  the  morning  of  the  20th  the 
mill  was  in  operation  wbea  he  was  directed 
to  resume  wM-k,  and  that  from  the  promise 
which  had  been  made,  and  his  observations 
of  work  by  McComie  about  the  mill,  he  be- 
lieved the  platform  had  been  made  secure. 
The  court  instructed  the  Jury;  "In  this  case, 
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It  the  plaintiff  complained  to  the  proper  offi- 
cer of  tiie  defect  in  the  apparatus  with  which 
he  was  reauired  to  work,  and  tliat  officer 
promised  to  remedy  the  defect,  and  the  serv- 
ant, in  reliance  upon  the  fulfillment  of  the 
promise,  continued  in  the  work,  and  this  de- 
fect in  the  apparatus  was  not  'of  such  a 
character  as  to  render  it  unavoidably  dan- 
gerous to  continue  work,  such  continuance 
In  the  w(»'k  is  not  contributory  negligence 
on  the  part  of  the  plaintiff;  and,  of  course, 
in  the  service  of  the  railroad  company,  it  is 
sufficient  that  a  complaint  be  made  to,  and 
the  remedy  promised  by,  that  officer  who  is 
charged  with  the  duty,  in  the  one  case,  of 
ordering  repairs,  or  in  the  other  of  dischar- 
ging the  negligent  fellow  servants."  In  the 
case  of  Hough  v.  Railway  Co.,  supra,  the  de- 
cedent had  knowledge  of  the  defective  con- 
dition of  the  cowcatcher  or  pilot,  and  com- 
plained thereof  to  the  mdster  mechanic  and 
the  foreman  of  the  roundhouse,  and  they 
promised  that  it  should  be  promptly  reme- 
died. The  court  say:  "It  may  be  that  he 
continued  to  use  the  engine  in  the  belief  that 
the  defect  would  be  removed.  •  •  •  If 
the  engineer,  after  discovering  or  recognizing 
the  defective  condition  of  the  cowcatcher  or 
pilot,  had  continued  to  use  the  engine  with- 
out giving  notice  thereof  to  the  proper  officer 
of  the  company,  he  would  undoubtedly  have 
been  guilty  of  such  contributory  negligence 
as  to  bar  a  recovery  so  far  as  such  defect 
was  found  to  be  the  efficient  cause  of  the 
death.  •  •  •  But  there  can  be  no  doubt 
that,  where  a  master  has  expressly  promised 
to  repair  a  defect,  the  servant  can  recover  for 
an  injury  caused  thereby  within  such  a 
period  of  time  after  the  promise  as  it  would 
be  reasonable  to  allow  for  its  perform- 
ance, and,  as  we  think,  within  any  period 
which  would  not  preclude  all  reasonable 
expectation  that  the  promise  might  be  kept" 
"If  a  servant,"  says  Mr.  Cooley  In  his 
work  on  Torts  (page  559),  "having  the 
right  to  abandon  the  service  because,  it  is 
dangerous,  refrains  from  doing  so  in  conse- 
quence of  assurances  that  the  danger  shall 
be  removed,  the  duty  to  remove  the  danger 
is  manifest  and  imperative,  and  the  master 
Is  not  in  the  exercise  of  ordinary  care  unless, 
or  until  he  makes  his  assurances  good. 
Moreover,  the  assurances  removed  all  ground 
for  an  argument  that  the  servant,  by  contin- 
uing the  employment,  engages  to  assume  the 
risks."  In  the  case  of  Pleart  v.  Railway  Co. 
(Iowa)  47  N.  W.  1019,  the  court  say:  "It  ap- 
pears that  the  yard  master  bad  no  authority 
to  direct  repairs  on  the  engine,  but,  if  an  en- 
gine was  furnished  him  lacking  some  appli- 
ances necessary  for  switching,  it  was  his 
duty  to  report  to  the  train  master,  who 
would  determine  the  advislbillty  of  furnish- 
ing whatever  was  required.  We  thinks  un- 
der this  showing,  the  yard  master  was  the 
proper  person  to  whom  deceased  [a  switch- 
man] should  complain."  And  it  Is  held  that 
a  foreman  under  whom  a  person  is  working 


is  the  proper  person  to  whom  complaints 
should  be  made  of  defects,  and  the  .employs 
has  a  right  to  rely  upon  such  person's  prom- 
ise. Wagon  Ca  v.  Kehl,  40  111.  App.  5&i; 
Patterson  v.  Railroad  Co..  76  Pa.  St  389; 
Furnace  Co.  y.  Abend,  107  IlL  46;  Rotben- 
berger  v.  Milling  Co.  (Minn.)  59  N.  W.  531. 
The  burden  of  proof  was  upon  the  defendant 
in  this  case  to  show  contributory  negligence. 
It  was  a  question  for  the  Jury  to  determine 
whether,  under  all  the  circumstances,  if  they 
believed  there  was  a  structural  defect  in  the 
platform,  it  was  negligence  upon  the  part 
of  the  plaintiff  to  continue  In  defendant's 
employment  Under  the  evidence  it  was  cer- 
tainly not,  as  a  matter  of  law,  absolutely  con- 
clusive of  the  want  of  due  care  upon  the 
part  of  the  plaintiff  to  resume  work  witb- 
out  Inspection  upon  the  morning  of  the  ac- 
cident Railroad  Co.  v.  Babcock,  154  U.  S. 
198,  14  Sup.  Ct  978. 

Appellant  also  assigns  as  error  the  refusal 
of  the  court  to  give  the  eighth  request  sub- 
mitted. An  examination  of  the  first,  sec- 
ond, third,  and  eighth  requests  shows  that 
they  were  subBtantially  givoi  in  the  charge 
of  the  court  It  is  unnecessary  for  the  court 
to  employ  the  language  of  the  request  U 
the  ideas  therein  expressed  are  substantial- 
ly embodied  In  the  charge.  The  fourth  re- 
quest is:  "If  the  Jury  find  from  the  evi- 
dence, that  the  accident  was  the  result  of  the 
negligence  of  Charles  E.  McComie,  and  that 
said  McComie  worked  with  plaintiff  in  run- 
ning the  saw,  then,  said  McComie  and  plain- 
tiff were  fellow  servants,  and  cannot  re- 
cover." So  far  as  this  request  is  a  correct 
statement  of  the  law.  It  was  embodied  In  the 
charge  of  the  court  The  Jury  were  Instruct- 
ed that  if  they  found  that  the  injury  result- 
ed by  reason  of  the  plaintiff's  neglect,  or 
the  neglect  of  his  fellow  servant,  then  no 
recovery  could  be  had.  As  above  stated, 
McComie  in  the  performance  of  some  duties 
was  the  fellow  servant  of  plaintiff,  while  in 
others  he  was  the  representative  of  the  mas- 
ter. If  the  accident  was"  the  result  of  Me- 
Comie's  neglect  in  having  the  platform  re- 
paired, he  would  not  be  a  fellow  servant, 
but  if  it  was  occasioned  by  his  carelessness 
when  managing  the  saw  his  relation  would 
be  entirely  different  The  request  fails  to 
distinguish  between  these  relations,  and  la 
erroneous.  What  is  here  said  concerning 
the  fourth  request  fully  meets  appellant's 
contention  as  to  the  fifth.  The  six.th  request 
was  for  a  peremptory  Instruction  to  find  for 
the  defendant  It  was  rightly  refused. 
That  part  of  the  seventh  request  which  was 
at  all  pertinent  was  given  In  substance  by 
the  court.  That  which  was  a  statement  of 
an  abstract  principle  of  law  was  not  given. 
It  was  not  error  to  r^use  to  give  it 

It  Is  further  contended  by  appellant  that 
the  court  erred  In  sustaining  the  objection 
to  the  question  asked  of  plaintiff:  "Now, 
you  were  still  under  the  charge,  on  Monday 
morning,   of  Mr.  Whalen,  were  you  not?" 
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Conceding  that  the  question  was  proper,  an 
cocamlnatlon  of  the  record  shows  that  the 
witneaa,  not  only  before  this  question  was 
asked,  but  subsequently,  explained  In  great 
detail  his  relations  to  Whalen  and  McConile, 
and  under  whose  directions  he  worked,  and 
from  whom  be  obtained  his  Instructions;  so 
that.  If  the  court  erred,  it  wa«  harmless 
error. 

We  do  not  think  that  the  verdict  was  ex- 
cessive. The  evidence  shows  that.  In  addi- 
tion to  the  loss  of  two  fingers,  the  remain- 
ing two  upon  the  left  hand  were  so  mangled 
and  lacerated  as  to  leave  them  permanently 
Injured,  and  devoid  of  strengUt.  Plaintiff 
suffered  greatly  from  the  injury,  and  we  do 
not  think  the  amount  given  by  the  Jury  ex- 
cessive. We  see  no  error  in  the  record,  and 
amrm  the  Judgment,  with  costs. 

MERRIIT,  a  J.,  and  BARTCH,  J.,  concur. 


(U  Vtah,  47) 

BARNES  V.  COX.» 
(Supreme  Court  of  Utah.     Aug.  81,  1895.) 

nMI.AWFUL  DbTAIHBB— PLBADIHG. 

1.  A  complaint  for  possession  of  nnsnrveyed 
government  land  must  allege  the  facts  on  which 
plaintiff  bases  his  right  to  possession. 

2.  A  complaint  for  possession  of  land,  which 
fails  to  allege  that  the  defendant  unlawfully 
withholds  the  same,  and  service  of  a  written  d»- 
maod  for  possession,  is  fatally  defective. 

Appeal  from  district  court.  Fourth  district; 
before  Justice  H.  W.  Smith. 

Action  by  A  E.  Barnes  against  M.  D.  Cox. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reveled. 

Bvans  &  Rogers,  for  appellant  Maglnnia 
*  Weber,  for  respondent 

BARTOH,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  possession  of  certain  nnsur- 
▼eyed  lands  of  the  United  States,  and  for 
damages  for  the  rents  and  profits  of  said 
premises.  The  case  was  tried,  and  a  ver^ 
diet  and  Judgment  rendered  In  his  favor. 
Thto  appeal  is  taken  from  the  Judgment  roll, 
and  the  sole  question  necessary  to, be  con- 
sidered Is  whether  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action.  It 
is  therein  alleged  .that  on  the  19tb  day  of 
March,  1S90,  the  plaintiff  was,  acd  for  a  long 
time  prior  thereto  nad  been,  In  the  quiet  and 
peaceable  ixissession  of  tlte  premises  In  con- 
troversy; that  the  premises  were  unsurveyed 
lands  of  the  United  States,  and  marked  on 
the  map  as  an  Island,  and  known  as  "Daw 
Newman  Ranch";  that  on  the  19th  day  of 
Hay,  1891,  the  defendant,  with  permission 
and  consent  of  plaintiff,  went  Into  posses- 
■Im  of  the  premises,  as  bis  agent  and  tenant, 
nnder  contract,  whereby  the  defendant  was 
to  perform  certain  labor  on  the  premises,  and 
^ras  to  occupy  the  same  while  in  the  per- 
formance thereof,  or  for  snch  length  of  time 
as  plaintiff  might  permit;   that  on  the  19th 

*  Rehearing  denied  November  6^  UUQ, 


day  of  March,  1894,  the  plaintiff  made  de- 
mand. In  writing,  of  the  defendant  for  the 
possession  of  the  premises;  that  more  than 
five  days  had  elapsed  since  the  making  of 
such  demand;  and  that  the  defendant  had 
refused  for  more  than  that  space  of  time  to 
quit  possession.  Such  are,  substantially,  the 
material  allegations  in  the  complaint.  It  will 
be  observed  that  there  is  no  allegation  of  ti- 
tle In  the  plaintiff.  In  fact  the  contrary  ap- 
pears, for  the  premises  consist  of  tmsurveyed 
government  land.  Nor  is  there  any  allega- 
tion that  the  plaintiff  had  any  right  of  pos- 
session, either  when  the  defendant  entered 
tnto  possession,  or  when  demand  was  made 
of  hUn  for  the  possession.  Neither  Is  there 
an  allegation  showing  that  the  defendant 
unlawfully  withheld  the  premises,  or  that 
service  of  demand  for  possession  of  the  prem- 
ises was  ever  made  upon  him.  The  omis- 
sion of  these  material  allegations  renders  the 
complaint  fatally  defective,  and  therefore  the 
position  of  Gounsel  for  the  appellant  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  must  be  sus- 
tained. Where  a  party  brings  an  action  toe 
the  possession  of  property  which,  he  claims, 
is  being  unlawfully  detained  from  him,  he 
must  allege  and  prove,  not  only  that  he  has 
the  right  of,  and  is  entitled  to,  its  possession, 
but  also  that  such  property  is  being  unlawful- 
ly detained  from  him,  after  notice  to  quit  Is 
served  as  provided  by  law.  It  is  incumbent 
upon  him  to  allege  aU  the  material  facts  on 
which  he  seeks  to  recover;  and  that  bis  right 
of  possession,  the  unlawful  detainer,  and  the 
service  of  written  demand,  are  material  facts 
to  establish  his  right  to  recover,  is  apparent 
Comp.  Laws  1888,  |{  3789,  3793;  Bush  v. 
Dunham,  4  Mich.  339;  Morse  v.  Boyde  (Mont) 
28  Pac.  260;  Lowman  v.  West  8  Wash.  355, 
36  Pac.  258;  Spurck  v.  Forsyth,  40  lU.  438; 
Bryan  v.  Smith,  10  Mich.  229.  Especially  is 
this  true  where  the  controversy  Is  in  relation 
to  government  land,  because,  in  such  case, 
neither  party  having  an  Indefeasible  title  In 
the  land,  the  complainant  should  allege  the 
facts  upon  which  be  relies  to  show  his  right 
to  the  possession  of  the  property.  Falling  in 
this,  the  plaintiff  cannot  prevail.  The  Judg- 
ment Is  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  permit 
the  parties  to  amend  their  pleadings,  should 
they,  or  either  of  them,  so  desire. 

MBRRITT,  C.  J.,  and  KING,  J,,  concur. 


(U  ntali.  51) 

COOK  T.  BULLION-BECK  ft  CHAMPION 
MIN.  CO. 

(Supreme  Court  of  Utah.     Ang.  81,  1896.) 
Mastbb  AND  Servant— Nboliqsnob —COXTBIBU- 

10RT  NaOLIQBNCI — EVIDENOS. 

lo  an  action  against  a  mining  company, 
for  injariea,  it  appeared  that  there  was  a  walk, 
made  aeveral  years  before  the  accident  resting 
on  timbers,  and  made  in  the  usual  way;  that  it 
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Sa  not  castomary  to  repair  such  walks;  that 
plaintiff  was  an  experienced  timberman,  and 
knew  the  planks  were  rotten :  that  he  undertook 
to  walk  across  one  of  such  planks,  when  it 
broke,  and  he  was  injured;  that  it  was  not  nec- 
essary for  bim  to  cross  such  plank;  and  that 
there  were  plenty  of  new  planks  to  be  had  by 
him,  by  asking  for  them.  MM,  that  plaintiff 
could  not  recoTer. 

Appeal  from  district  court,  First  district; 
before  Justice  H.  W.  Smith. 

Action  by  Philip  T.  Cook  against  the  Bul- 
lion-Beck &  Champion  Mining  Company  for 
personal  injuries  caused  by  defendant's  neg- 
ligence. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Rawlins  &  Crltchloe,  for  appellant.  Ben- 
nett,' Marshall  &  Bradley,  for  respondent. 

MERRITT,  C.  J.  The  complaint  in  this 
action  alleges :  That  on  and  prior  to  March  6, 
1804,  plaintiff  was  In  the  employ  of  defend- 
ant, at  its  mines  In  Eureka,  and  that,  prior 
to  said  time,  defendant  bad  constructed  on 
and  across  certain  timbers  in  the  Daisy 
stope  a  certain  walk,  for  the  use  of  the  em- 
ployes of  defendant,  of  several  planks,  laid 
end  to  end  across  said  timbers  and  through 
the  stope.  That  the  walk  was  negligently 
and  carelessly  constructed:  in  part,  and  of  ma- 
terials that  were  defective  and  In  an  unsafe 
and  dangerous  condition,  and  unfit  for  the 
pui-i)08e,  and  known  to  the  defendant  at  the 
time  to  be  so;  and  defendant  negligently 
and  carelessly  permitted  and  allowed  part 
of  the  materials  entering  into  the  construc- 
tion of  the  said  walk  to  become  defective, 
unsafe,  and  dangerous,  and  to  remain'  in 
such  condition,  knowing  that  they  were  be- 
coming and  were  in  such  condition,  and  that 
they  were  so  unsafe,  defective,  and  danger- 
ous on  the  day  of  March  6,  1894.  That  plain- 
tiff, while  in  said  employ,  and  while  dischar- 
ging the  duties  of  his  employment,  and  j 
while  using  due  care  and  caution  for  his 
safety,  and  without  any  negligence  on  his 
part,  stepped  upon  and  passed  along  said 
walk,  and  did  not  then,  or  prior  thereto, 
know  of,  nor  could  he  discover  by  the  exer- 
cise of  reasonable  diligence,  the  defective  or 
nilsafe  condition  of  said  walk,  or  the  mate- 
rials of  which  same  was  constructed;  and 
one  of  the  unsafe  and  defective  planks  con- 
stituting said  walk  then  and  thereupon 
broke,  and  precipitated  plaintiff  downward 
36  feet,  whereby  he  sustained  a  fracture  of 
one  of  the  bones  of  the  right  leg,  and 
sprains  of  the  ankle  and  knee  and  shoulder, 
and  bruised  and  injured  his  ribs,  spine,  and 
back,  and  sustained  other  injuries  and 
wounds,  internal  and  external,  and  was 
rhereby  caused  physical  pain  and  suffering, 
and  was  permanently  hurt  and  injured,  to 
his  damage  in  the  sum  of  $15,000,  in  addi- 
tion to  the  sum  of  $150  paid  for  modicine 
and  medical  attendance.  The  answer  de- 
nied that  at  the  time  mentioned  in  the  com- 
plaint, or  at  any  other  time,  it  was  the  duty 
of  defendant  to  provide  or  keep  for  the  use 


of  plaintiff  a  safe  or  suitable  plank  or  walk, 
in  good  conditicn  or  repair,  at  the  place 
mentioned  in  the  complaint  of  plaintiff;  and 
denied  that  defendant  negligently  or  care- 
lessly constructed  at  the  place  mentioned  in 
the  complaint  a  walk,  or  constructed  th« 
same  out  of  defective  materials,  or  that  the 
materials  were  unsafe  or  dangerous,  or  un- 
lit for  the  purpose,  or  that  defendant  negli- 
gently or  carelessly,  or  at  all,  permitted  or 
allowed  any  part  of  the  materials  entering 
into  the  construction  of  the  said  walk  to  be 
or  to  become  defective  or  unsafe  or  danger- 
ous, or  to  remain  in  a  defective,  unsafe,  or 
dangerous  condition,  or  knew  that  the  same 
was  becoming  or  remaining  In  a  dangerous, 
defective,  or  imsafe  condition;  and  denied 
that  at  the  time  or  place  mentioned  in  the 
complaint,  or  at  all.  It  was  the  duty  of  the 
defendant  to  construct  or  maintain  a  walk 
for  the  benefit  of  plaintiff,  or  for  any  other 
pni-pose,  or  that  it  was  the  duty  of  defend- 
ant to  keep  same  in  repair,  or  in  a  safe  con- 
dition; and  denied  that  the  plaintiff  was 
precipitated  through  the  timbers  of  the  mine 
while  using  due  or  any  care  or  caution  for 
his  safety,  or  that  it  happened  without  neg- 
ligence on  the  part  of  plaintiff;  denied  that 
plaintiff  was  unaware  of,  or  could  not  dis- 
cover by  the  exercise  of  reasonable  dili- 
gence, the  condition  of  the  walk  or  plank, 
or  the  condition  of  the  material  of  which  it 
was  constructed;  denied  that  the  Injuries  or 
wounds  were  sustained  in  the  manner  set 
forth  in  the  complaint,  or  oy  reason  of  any 
negligeucfe  on  the  part  of  defendant;  and 
denied  that  he  was  caused,  or  has  endured, 
any  physical  or  mental  i>ain  or  suffering,  or 
was  permanently  hurt  or  mjured,  or  dam- 
aged in  the  sum  of  $15,000,  or  any  other 
sum  whatever;  and  denied  that  he  was  com- 
pelled to  pay,  or  has  paid,  $150,  or  any  other 
sum,  for  medicine  or  medical  attendance. 
And  for  a  further  answer  the  defendant  al- 
leged that  at  the  time  mentioned  In  the  com- 
plaint the  plaintiff  was  In  the  employ  of  de- 
fendant as  a  timberman  In  Its  mine,  and  that, 
at  and  prior  to  the  time  mentioned  in  the 
complaint,  defendant  was  engaged  in  repair- 
ing an  unused  portion  of  the  mine,  and  that 
in  the  course  of  said  employment  it  became 
and  was  the  duty  of  the  plaintiff  to  pass 
through  tlie  place  mentioned  in  the  com- 
plaint, which  place  or  stope  was  then,  and 
for  a  long  time  prior  thereto  had  been  un- 
used and  abandoned;  that  plaintiff  well 
knew  the  character  of  the  said  stope,  and 
the  timbers  therein,  and  that  the  same  were 
or  might  be  un.safe,  and  that  the  plaintiff, 
while  exercising  no  care  or  caution  for  his 
own  safety,  negligently  and  carelessly  used 
the  walk  complained  of;  and  that  the  acci- 
dent to  the  plaintiff  was  occasioned  solely 
by  the  want  of  due  care  and  caution  on  the 
part  of  plaintiff,  and  not  on  account  of  any 
failure.  ne;:llgencc,  or  carelessness  on  the 
part  of  dofeudant.  A  Jury  %va8  Impaneled 
in  the  cause  November  IC,  1895,  and  a  ver- 
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diet  In  favor  of  plaintiff,  and  against  the 
defendant,  was  rendered,  assessing  the 
plaintiff's  damages  at  $3,000.  The  defend- 
ant's notice  of  Intention  to  move  for  a  new 
trial  was  duly  filed,  and  specified  the  follow- 
ing grounds:  (1)  InsufBclency  of  evidence  to 
justify  the  verdict,  and  that  same  was 
against  law.  (2)  Errors  In  law  occurring  at 
the  trial,  and  excepted  to  by  defendant;  giv- 
ing notice  tliat  same  would  be  made  up- 
on a  statement  of  the  case  to  be  prepared 
and  served.  An  order  overruling  defend- 
ant's motion  for  a  new  trial  was  made  and 
entered  on  the  3d  day  of  April,  18d5,  and  an 
appeal  has  Iteen  taken  from  the  Judgment 
and  order  overruling  the  motion  for  a  new 
trial.  Tills  appeal  Is  taken  upon  the  sole 
ground  that  the  evidence  is  insufficient  to 
justify  the  verdict,  and  it  is  alleged  to  be 
insufficient  for  two  reasons:  First,  because 
no  negligence  is  shown  on  the  part  of  the 
appellant,  the  employer,  in  respect  to  the 
place  where  the  injury  occurred;  and,  sec- 
ond, because,  whether  negligence  can  be  at- 
tributed to  appellant,  or  not,  the  injury  was 
the  result  solely  of  the  fooihardiness  and 
recklessness  of  the  respondent. 

The  appellant  is  a  coi-poratlon  engaged  in 
operating  a  mine  at  Eureka,  Utah.  Its  op- 
erations are  extensive,  and  had  l)een  carried 
on  for  a  number  of  years  prior  to  the  acci- 
dent in  March,  1894.  The  accident  to  the 
respondent  occurred  in  what  is  known  as 
the  "Daisy  Stope,"— a  large  opening  In  the 
mine,  from  which  rock  and  ore  had  been  ex- 
tracted, extending  from  about  the  200-foot 
level  downward  below  the  700-foot  level,  a 
distance  of  some  500  feet  or  more.  It  is  of 
varying  width,  and  is  filled  with  what  is 
known  as  "square  sets";  being  large,  up- 
right timbers,  six  feet  In  height,  surmounted 
by  caps  six  Inches  square.  This  is  the  or- 
dinary and  familiar  mode  of  timbering  large 
openings  in  mines.  It  serves  the  double 
purpose  of  a  stay,  upon  which  the  miners 
work  upward  In  extracting  ore,  and  of  sup- 
porting the  ground,  and  preventing  disas- 
trous caves  afterwards.  And  after  the  ore 
has  been  extrapted  at  a  given  point  the 
planks  wliich  cover  the  square  sets,  called 
the  "floor"  of  the  set,  upon  which  the  ore 
Is  dropped  and  sorted,  are  removed  to  the 
next  set  above,  or  wherever  else  thoy  are 
needed,  and  thereafter  the  timbers  remain 
for  lateral  and  vertical  support  to  the  walls 
of  the  stope.  They  need  no  supervision  or 
repair,  except  at  times  when,  on  account  of 
decay  or  extraordinary  pressure,  they  be- 
gin to  give  way,  when,  if  desirable  to  pre- 
vent a  cave,  they  are  reinforced  by  new 
timbers.  In  this,  as  in  all  mines,  the  bad 
air  causes  the  timbers  to  be  affected  by  what 
is  known  as  "dry  rot."  The  life  and  strength 
of  the  timber  are  killed;  a  white  mold  forms; 
and  In  the  course  of  a  very  few  years  they 
become  dangerous  to  walk  upon,  and  liable 
to  give  way.  This  was  the  case  In  the 
Daisy  stope.  In  the  vicinity  of  the  600-foot 


level,  and  the  condition  was  not  only  ap- 
parent, on  account  of  the  mold  on  the  planks 
and  timbers,  but  they  had  b^gun  to  give 
way;  and  the  respondent  had,  not  long  prior 
to  the  accident,  been  employed  in  reinfor- 
cing the  sets  with  new  timbers,  so  as  to  se- 
cure the  level.  Respondent  was  a  timber- 
man,  and  was  directed  on  the  day  of  the 
accident  to  go  to  the  Daisy  stope,  at  the 
place  where  it  is  intersected  by  the  600-foot 
level,  and  lag  up  the  timbers;  that  is,  fill 
In  behind  the  square  sets  with  plank  and 
lagging,  so  as  to  keep  the  dirt  from  falling 
down  to  the.leveL  He  worked  at  this  half 
a  day.  In  the  afternoon,  having  lagged  up 
as  high  as  they  could  reach  from  the  level, 
the  respondent  and  bis  companions  started 
up  from  the  level  to  a  point  in  the  stope 
among  the  square  sets,  which  they  desired 
to  reach  to  continue  the  work.  In  ordw  to 
do  this,  they  ascended  a  ladder  which  ex- 
tended, from  a  point  further  on  in  the  level, 
up  through  the  stope,  to  the  500-foot  level. 
This  was  a  common  passageway,  often  used 
by  miners  and  others  in  going  from  one  level 
to  the  other;  and  it  was,  so  far  as  the  evi- 
dence shows.  In  good  repair.  When  they 
reached  a  point  about  30  or  35  feet  above 
the  600-foot  level,  th^  left  the  ladderway, 
and  started  north  through  the  square  sets 
to  reach  the  point  where  they  wished  to 
make  fast  a  pulley  to  haul  up  the  lagging 
from  the  level.  To  reach  the  place  by  the 
route  which  they  had  selected,  it  was  neces- 
sary to  cross  four  of  these  square  sets.  Over 
these,  planks  had  been  left  Respondent, 
Instead  of  crossing  on  the  caps  of  the  sets, 
as  he  might  have  done,  attempted  to  walk 
on  the  rotten,  molded  planks;  and  one  of 
them,  being  more  rotten  and  unsound  than 
the  three  which  he  had  already  crossed, 
broke  short  off,  precipitating  him  a  dis- 
tance of  some  20  feet,  by  means  of  which  he 
sustained  the  injuries  complained  of.  All  of 
these  timbers  were  rotten.  They  were 
moldy,  and  known  to  be  so  by  the  plaintiff. 
The  planks  which  bad  been  used  at  one  time 
.to  work  and  walk  on  had  lain  there  for 
years.  It  was  not  a  passageway  or  gang- 
way. The  planks  did  not  lead  from  the 
level  or  ladderway  to  any  point  where  min- 
ers or  others  were  expected  to  go.  There 
was  absolutely  no  invitation  extended  by  ap- 
pellant, either  to  the  respondent  or  any  other 
person  who  might  be  In  that  part  of  the 
mine,  to  make  use  of  the  plank.  In  the  usual 
and  ordinary  course  of  mining  In  this  and 
in  other  mines,  the  planks  are  left  just  as 
the  timbers  are  left  to  decay  when  the  ore 
Is  worked  out  The  respondent,  according 
to  his  own  testimony,  knew  as  much  about 
the  place  as  any  other  representative  of  the 
appellant.  Being -a  timberman,  accustomed 
to  go  into  dangerous  places  and  repair  and 
make  secure  rotten  timbers,  he,  of  all  others, 
would  be  expected  to  know  how  to  avoid 
danger,  and  there  would  be  no  necessity  of 
warning  him.    But,  as  we  have  said,  he  had 
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actual  knowledge  of  the  unsafe  condition  of 
the  timbers.  The  law  is  that  the  employer 
Is  bound  to  famish  a  reasonably  safe  place 
for  the  employ^  to  work  in,  and  must  fur- 
nish such  Information  as  to  dangers  latent, 
or  not  apparent,  as  may  reasonably  put  the 
employ^  on  his  guard.  Where  the  locality 
or  the  appliance  is  dangerous,  and  the  means 
of  knowledge  are  equally  within  the  knowl- 
edge of  the  servant  and  the  employer,  the 
latter  is  not  obliged  to  take  any  greater  care 
of  the  former  than  he  (the  servant)  does  of 
himself.  Even  though  it  should  be  held 
that  the  company  was  negligent  in  not  noti- 
fying plaintiff,  or  sending  some  one  with 
him  to  warn  him  of  the  condition  of  the 
plank  which  broke,  the  evidence  shows  that 
the  accident  occurred  through  the  negligence 
and  rashness  of  the  plaintifT  himself,  direct- 
ly contributing  to  the  injury.  Plaintiff,  as 
we  have  pointed  out,  bad  aU  the  knowledge 
which  any  one  could  liave  as  to  the  general 
condition  of  the  timbers  in  that  stope,  and 
of  the  probable  rottenness  or  soundness  of 
the  planks  by  which  be  attempted  to  cross. 
He  says  in  Us  testimony:  "I  went  up  the 
ladderwvy  to  the  slzth  sets  above  the  600- 
foot  lervel,'  and  went  back  north  from  the 
iadderway  to  the  piax»  where  we  were  lag- 
ging; and  there  was  a  plank  and  a  gang- 
way left  running  from  the  Iadderway  to 
where  I  wanted  to  go.  I  started  through 
there,  over  the  set  I  tried  the  plank  first 
1  knew  that  the  plank  standing  there  might 
possibly  have  become  decayed,  and  I  used 
all  precautions  I  could.  I, tried  the  plank 
as  well  as  I  could,  by  putting  out  my  foot 
and  springing  on  it,  before  I  started  across. 
This  was  the  first  set  north  of  the  ladder- 
way.  Wh«i  I  got  to  the  next  set  north  of 
that,  I  tried  the  plank,  and  found  that  it 
would  support  me,  and  I  went  across;  and 
80  with  the  third  set  When  I  got  to  the 
fourth  set,  I  did  the  same  as  I  did  with  the 
others.  When  I  started  across  the  plank,  it 
broke  right  straight  in  the  center,  just  as  a 
card  would  break,  and  down  I  went"  Un- 
der these  circumstances,  the  respondent  is 
chargeable  with  the  reckless  assumption  of 
the  risks  involved  in  trusting  his  weight  on 
the  plank.  It  was  entirely  unnecessary. 
He  had  timber  and  planks  at  his  disposal, 
and  could  have  procured  a  sound  plank  to 
form  for  himself  a  safe  passageway.  There 
was  timber  In  the  mine  and  in  the  yard 
which  be  could  have  procured  for  the  ask- 
ing. He  could  have  walked  on  the  caps, 
which  are  8x10  inches;  and  this  is  the  usual 
method  of  proceeding  through  dangerous 
stopes,  where  planks  are  liable  to  be  rotten. 
He  incumbered  himself  with  a  rope  and  pul- 
ley in  one  hand,  and  his  candle  in  the  other, 
so  that  he  had  no  opportunity  to  save  him- 
self when  the  plank  broke.  He  could  have 
proceeded  by  the  safe  Iadderway  up  to  the 
550-foot  level,  and  there  made  fast  his  rope 
and  tackle.  The  omission  to  take  these  or- 
dinary precautions,  under  the  circumstances. 


was  an  assumption  of  the  risks  Involved, 
and  the  consequences  cannot  now  be  thrown 
upon  the  appellant  He  knew  that,  if  the 
plank  happened  to  be  decayed  or  defective, 
there  was  no  custom  of  the  company,  or  of 
any  mine,  to  repair  it  He  knew  that  he 
was  thrown  entirely  upon  his  own  discretion 
and  judgment,  and  could  expect  nothing  on 
account  of  any  care  on  the  part  of  the  em- 
ployer. The  courts,  without  hesitation,  in 
all  cases  like  this,  deny  relief  to  the  party 
injured.  A  contrary  rule  would  make  the 
employer  not  only  an  insurer,  but  an  insurw 
against  the  recklessness  and  carelessness  of 
the  employe  himself.  From  a  careful  ex- 
amination of  the  evidence  in  this  case,  we 
are  clearly  of  the  opinion  that  respondent 
was  guilty  of  contributory  negligence,  which 
led  to  the  accident,  and,  therefore!,  that  he 
cannot  recover.  In  support  of  these  propo- 
sitions, we  cite  the  case  of  Hazelhnrst  v. 
Lumber  Co.  (Ga.)  19  S.  B.  766,  where  it  is 
held  that  where  the  evidence  shows  that  the 
danger  of  the  work  in  whlcu  the  plaintiff 
Was  engaged  must  have  been  as  obvious  to 
himself  as  to  his  employer,  and  tliat  there 
was  no  emergency  requiring  him  to  expose 
himself  to  the  danger,  he  is  not  entitled  to 
recover.  In  McGrath  v.  Railway  Co.,  9  C. 
C.  A.  133,  60  Fed.  555,  it  was  held  that  a 
railway  employg  who,  when  engaged  in  re- 
moving a  wrecked  train,  goes  upon  a  bridge, 
the  defects  of  which  are  patent,  he  assumes 
the  risk  arising  from  such  defects;  and 
the  same  doctrine  was  held  in  Piper  v.  Iron 
Co.  (Md.)  27  Atl.  939;  Stone  Co.  v.  Tate  (Ind. 
App.)  37  N.  B.  1065;  Kilroy  v.  Foss  (Mass.) 
36  N.  E.  746;  Burgin  v.  Railroad  Co.  (Ala.) 
12  South.  395;  Murphy  t.  Rubber  Co.  (Mass.) 
34  N.  E.  268.  The  general  principle  is  laid 
down  in  Knight  v.  Cooper  (W.  Va.)  14  S.  E. 
999,  that  where  the  servant  willfully  en- 
counters dangers  which  are  known  to  him, 
the  master  is  not  responsible  for  any  injury 
occasioned  thereby.  Foley  v.  Light  Co.  (N. 
J.  Sup.)  24  AtL  4S7;  Sauer  v.  Oil  Co.  (La.) 
9  South.  566. 

From  a  careful  examination  of  this  case, 
we  are  of  opinion  that  plaintiff's  own  negli- 
gence and  carelessness  contributed  to  the  in- 
juries complained  of,  and,  therefore,  that  he 
cannot  recover.  Judgment  reversed,  with 
directions  to  the  court  below  to  grant  a  new 
trial. 

BAUTOH  and  KING,  JJ..  concur. 


(U  Utaii.  S3) 
HOLT  v.   PHARSON.i 
(Supreme  Ck>nrt  of  Utah.     Aag.  31,  1890.) 

APPKAL— WaIVBR  of  OWEOTIOSS— SUFriCIBHCT  Of 

Complaint— Tbial—Inbtrcctioss— 
Applioabilitt  to  Issces. 

1.  Objection  to  the  snflSciency  of  a  com- 
plaint may  be  made  for  the  first  time  in  the  an- 
preme  court. 

2.  A  complaint  allexed  that  defendant  rep- 
resented to  plaintiff  that  he  was  agent  of  the 
urobate  court  for  the  collection  of  fees,   etc, 

'RebearlDg  srantad. 
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for  procnrin^  deeds  to  certain  town-site  lots, 

and  that  the  anfount  required  was  $42  per  lot; 
that  plaintiff  was  entitled  to  deeds  for  four  lots, 
and  paid  defendant  $168;  and  that  defendant 
paid  the  probate  conrt  $20,  retnmed  to  plaintiff 
$18,  and  retained  $120,  which  he  refuses  to  re- 
turn. Hiid,  that  the  complaint  did  not  state  a 
cause  of  action. 

3.  An  iLstrnction  not  applicable  to  any  is- 
sue in  the  case  is  reversible  error. 

Appeal  from  distrtet  court.  Third  district; 
before  Justice  Q.  W.  Bartch. 

Action  by  Joseph  Holt  against  Charles  £1. 
Fearson.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

M.  M.  Kaj^hn,  for  appellant  R.  D.  Win- 
ters, for  respondent. 

MERRITT,  C,  J.  This  Is  an  action  brought 
by  respondent  against  appellant  to  recover 
$1,218.75,  'Which,  it  is  alleged,  was  received 
by  appellant  from  respondent  and  21  other 
persons,  who  have  assigned  their  claims 
to  him,  in  excess  of  the  necessary  charges 
and  expenses  of  obtaining  deeds  for  some  40 
lots  of  land  situated  in  a  boulevard,  12  rods 
in  width,  which  surrounded  the  town  of 
Bountiful,  In  Davis  county,  Utah  territory. 
The  amended  complaint,  on  which  the  ac- 
tion was  tried,  sets  forth  that  on  or  about 
the  22d  day  of  May,  1801,  defendant  repre- 
sented to  plaintiff  and  others  that  he  was 
the  agent  of  the  probate  court  of  Davis  coun- 
ty for  the  collection  of  fees  and  expenses  for 
procuring  deeds  to  certain  lots  in  Bountiful 
town  site,  and  that  the  amount  required  was 
$42  per  lot;  that  plaintiff  was  the  owner, 
and  entitled  to  deeds  for,  four  of  said  lots, 
and  paid  defendant  $168  to  procure  deeds 
for  the  same;  tliat  defendant  paid  the  pro- 
bate court  $20,  and  returned  to  plaintiff  $18, 
and  retains  $120,  which  he  refuses,  after  de- 
mand, to  return  to  plaintiff.  Twenty-one 
other  similar  causes  of  action  are  stated  in 
the  complaint,  of  persons  claiming  other  lots, 
who.  It  Is  alleged,  have  assigned  to  plaintiff. 
Appellant,  In  his  answer,  denies  that  he  rep- 
resented that  he  was  the  agent  of  the  pro- 
bate court;  that  plaintiff,  or  any  of  his  as- 
signors, were  owners  of,  or  entitled  to  deeds 
of,  the  lots  they  claimed;  that  be  withholds 
any  money  belonging  to  said  claimants;  that 
the  expense  of  procuring  deeds  was  only 
$5  per  lot;  or  that  any  of  said  21  clalmailts 
have  assigned  to  plaintiff,— and  alleges  that 
he  is  a  practicing  attorney  at  law;  that  the 
land  claimed  was  situated  on  a  public  boule- 
vard or  highway,  and  claimants,  who  owned 
land  abutting  on  said  highway,  were  Illegal- 
ly claiming  part  of  said  roadway;  that  he 
was  employed  by  them,  in  his  capacity  as 
attorney,  to  procure  deeds  for  them  at  a 
cost  not  to  exceed  $42  per  lot;  that  he  pro- 
cured surveys  to  be  made  of  said  i)ortions 
of  land  severally  claimed  by  them  in  said 
highway;  procured  a  relinquishment  by  the 
county  court  of  said  land  aa  a  highway; 
secured  favorable  acti(m  by,  and  procured 
deeds  from,  the  probate  court;  paid  all  costs 
and  expenses,  and  delivered  said  deeds  to  the 
v.41r.no.5 — 3G 


said  parties  entitled  thereto,  and  returned  to 
them  $4.S0  per  lot,  of  costs  which  be  had 
overestimated  and  saved  in  fees  of  the  pro- 
bate court. 

On  the  trial  in  the  court  below  the  judge 
gave,  among  other  charges,  the  following: 
"(S>)  3fou  are  further  Instructed  that  there 
was  no  law  in  force,  at  the  time  of  the  giv- 
ing of  the  deeds  to  plaintiff  and  his  assign- 
ors, authorizing  the  prottate  Judge  to  issue 
deeds  under  the  town-site  act,  and  if  such 
deeds  were  given  at  that  time  they  were 
given  without  authority  of  law.  This  is  la 
reference  to  his  authority  as  probate  Judge. 
There  is  a  law  by  which  the  county  court 
might  agree  or  take  steps  to  vacate  a  street, 
and  they  might  appoint  him  as  a  committee, 
and  in  that  way  their  agent  to  attend  to 
such  matter  for. them,  as  a  county  comrt; 
but  the  probate  Judge,  as  such,  without  such 
authority  being  delegated  by  the  county 
court,  could  not  so  act."  Appellant,  among 
other  things,,  alleges  error  In  giving  such 
charge,  and  claims  in  this  court  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
same  is  not  sufficient  to  support  a  Judgment. 
The  charge  of,  the  court  quoted  above  wa» 
not  responsive  to  anything  in  issue  In  the 
case.  There  is  no  question  of  title,  or  suffi- 
ciency of  the  deeds,  raised  by  the  pleadings. 
The  charge  was  therefore  calculated  to  mis- 
lead the  Jury,  and  cause  them  improperly  to 
consider,  in  making  up  their  verdict,  an 
issue  not  in  the  case.  Instructions  of  the 
court  should  confine  the  attention  of  the 
Jury  to  the  Issues  made  by  the  pleadings. 
Torry  v.  Shlvely,  64  Ind.  106;  Conlin  v.  Rail- 
road Co.,  36  Cal.  404;  Frederick  v.  Kinzer, 
17  Neb.  366,  22  N.  W.  770;  Glass  v.  Gelvln, 
80  Mo.  297;  Proff.  Jury,  H  313,  314.  The 
cliarge  was  erroneous,  and  giving  it  was 
error. 

The  other  objection  is  to  the  sufficiency  of 
the  complaint.  The  record  is  silent  as  to 
whether  or  not  this  point  was  raised  in  the 
court  below,  but  it  is  a  point  that  is  never 
waived  in  any  case,  and  may  l)e  taken  for 
the  first  time  in  this  court.  On  an  exam- 
ination. It  is  difficult  to  apprehend  on  just 
what  theory  the  pleader  drew  this  complaint. 
It  does  not  state  a  cause  of  action  in  fraud, 
for  It  contains  no  allegation  of  any  fraudu- 
lent acts  on  the  part  of  the  defendant,  nor 
that  there  was  any  false  representations, 
menace,  duress,  or  undue  Influence  made  or 
used  to  induce  plaintiff  or  his  assignors  to 
enter  into  the  contract  with  defendant,  or  to 
pay  him  money.  There  is  an  allegation  that 
the  defendant  represented  that  he  was  agent 
of  the  probate  conrt  to  do  certain  acts  in  the 
premises,  but  no  allegations  that  said  rep- 
resentation was  false,  or  that  plaintiff  relied 
thereon,  or  that  by  reason  thereof  he  was 
induced  to  enter  into  the  contract  with,  or 
part  with  his  money  to,  defendant,  or  was 
otherwise  misled  to  his  Injury,  nor  even 
that  plaintiff  made  promises  which  he  did 
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not  perforin.  Neither  does  the  complaint  set 
forth  facts  showing  a  breach  of  contiact  by 
defendant,  with  resultant  damages  to  plaln- 
tm.  It  perhaps  comes  nearer  to  the  state- 
ment of  a  cause  of  action  for  money  had  and 
received  by  defendant  to  plalntifiF's  une,  than 
of  any  other  form  of  action.  The  allegation 
is  "that  defendant  represented  to  plaintiff 
that  the  amount  required  for  obtaining  deeds 
from  the  probate  court  for  the  lots  claimed 
by  plalntifF  was  the  sum  of  forty-two  dol- 
lars per  lot,"  and  that  plaintiff  paid  defend- 
ant that  amount  for  that  purpose.  It  does 
not  allege  that  these  representations  were 
false,  but  only  says  "that  the  price  of  fire 
dollars  per  lot  was  the  actual  amount  re- 
quired by  the  probate  Judge,  and  no  more, 
for  said  deeds."  Then  follows  the  state- 
ment of  a  conclusion,— "that  defendant  was 
only  authorized  to  collect  said  sum  of  fire 
dollars  per  lot  from  plalntUI,  and  no  moce," 
—and  the  statement  that  defendant  has  ap- 
propriated the  balance,  less  $4.50  per  lot  re- 
tamed,  and  refuses  to  pay  same  on  demand 
by  plaintiff.  There  Is  no  allegation  that  the 
price  of  the  lots  was  the  only  expense  in- 
volved and  necessarily  incurred  and  paid  by 
defendant  In  the  matter  of  procuring  the 
deeds,  nor  that  he  was  entitled  to  no  com- 
pensation for  his  services  in  the  premises, 
nor  any  allegation  that  defendant  had  failed 
to  procure  and  deliver  deeds  as  he  had  con- 
tracted to  do,  nor  of  any  other  facts  show- 
ing an  improper  or  wrongful  disposition  or 
appropriation  by  defendant  of  the  balance 
of  the  money  be  had  received,  and  that  plain- 
tiff is  entitled  to  recover  same.  It  seems 
clear  tfiat  the  allegations  of  the  complaint 
fall  to  state  a  cause  of  action  for  money  had 
and  received.  A  pleader  is  presumed  to 
state  his  case  as  strongly  as  the  facts  will 
permit,  and  his  complaint  must  be  construed 
strongly  against  him.  No  intendmoits  or 
presumptions  can  be  Indulged  to  help  out 
a  defective  pleading.  We  are  of  the  opin- 
ion that  this  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
that  it  is  not  sufficient  to  support  a  judg- 
ment. From  the  record  it  clearly  apears 
that  appellant,  acting  as  an  attorney  at  law, 
and  for  an  agrreed  compensation  paid  him, 
made  contracts  with  respondent  and  his  sev- 
eral assignors  to  procure  deeds  for  them  to 
sundry  lots  of  land  severally  claimed  by 
them,  and  that  he  faithfully  and  fully  per- 
formed and  carried  out  his  contract 

As  a  decision  of  these  points  disposes  of 
the  case,  it  Is  not  necessary  to  consider  the 
sundry  other  allegations  of  error  made  by 
appellant  The  Judgment  is  reversed,  and 
the  cause  remanded  to  the  court  below,  with 
directions  to  eat^r  Judgment  in  favor  of  ap- 
pellant, with  costs. 

SMITH,  J„  concurSL 

KING,  J.  (coDcarrlng).  I  am  not  satls- 
4ed  that  ths  iaatmctlon  comDlalned  of  was 


prejudicial  error,  but  I  agree  with  the  views 
announced  in  the  opinion  upon  the  question 
of  the  sufficiency  of  the  complaint,  and  there- 
fore concur  in  the  judgment. 


(12  Utab,  68) 

CHIPMAN  T.  UNION  PAC.  ET.  CO.  et  sL 

(Supreme  Court  of  Utah.     Aug.  31,  1895.) 

Injobt  to  Ikfant — EviDKNOE — Lbttek  op  Guxbi^ 

IAN  AD  Litem— CoMPETBSOT  or  Witkess 

— Damages — Hakmless  Ebrob. 

1.  Any  one  competent  as  a  witness  may  tes- 
tify to  the  speed  of  a  train  at  the  time  of  an 
accident 

2.  In  an  action  by  an  infant,  by  guardian  ad 
litem,  a  letter  written  by  such  guardian  to  de- 
fendant is  not  admissible. 

3.  A  verdict  of  $10,500  In  favor  of  a  ^il 
three  years  old,  for  loss  of  a  foot  is  not  excess- 
ive. 

Appeal  from  dlstric^t  court  First  district; 
before  Justice  H.  W.  Smith. 

ActlcHi  by  Sarah  E.  Chlpman,  an  infant,  by 
John  I.  Chipman,  her  guardian  ad  lit^n, 
against  the  Union  Pacific  Railway  Company 
and  the  Utah,  Northern  &  Oregon  Short-Line 
Railway  Company.  Judgment  for  plaintiff. 
Pefendauts   appeaL     Affirmed. 

Williams,  Van  Cott  &  Sutherland,  for  appel- 
lants.    King  &  Houtz,  for  respondent 

MERRITT,  C  J.  This  action  was  brought 
to  recover  damages  for  injuries  sustained  by 
plaintiff  by  reason  of  being  run  over  by  the 
train  of  the  defendant  companies,  and  hav- 
ing her  foot  severed  at  the  ankle.  The  tes- 
timony showed  that  the  plaintiff,  at  the  time 
of  the  injury  complained  of,  was  about  three 
years  oid;  that  on  the  day  of  the  accident 
she  went  on  the  highway.  In  playing  about 
the  track,  or  attempting  to  cross  it  the  plain- 
tiff's foot  caught  between  the  rail  and  k 
plank  forming  a  part  of  the  road  crossing. 
The  train  was  a  passenger  train  running  on 
regular  'schedule  time.  The  engineer  and 
fireman,  when  within  half  a  mile  of  the  place 
of  the  accldrat,  could  plainly  see  objects  <m 
the  track.  The  train  was  slowed  up,  and 
run  under  control  for  a  short  distance,  and 
then  started  at  Increased  speed,  and  ran  over 
the  plaintiff,  severing  her  foot  at  the  ankle. 
The  evidence  shows  that  the  appellants  were 
grossly  negligent  They  scarcely  make  an 
attempt  to  excuse  their  conduct  The  Jury 
rendered  a  verdict  for  J10,500  In  favor  of 
plaintiff,  and  Judgment  was  duly  recorded 
for  that  sum.  Defendants  moved  for  a  new 
trial,  which  was  overruled,  and  defendants 
appeal.  - 

There  are  three  questions  relied  on  by  ap- 
pellants as  grounds  for  reversal  of  the  lowef 
court:  BHrst,  that  the  coiu*t  erred  in  allowing 
the  witness  Kelly  to  testify  as  to  the  speed 
of  the  train  at  the  place  of  the  injury  to  the 
respondent;  second,  in  refusing  to  admit  In 
evidence  a  letter  written  by  the  witness 
John  L  Chlpman  to  appellants;  third,  that 
the  amount  of  the  damages  Awarded  bj  Um 
Jury  Is  excessive. 
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As  to  the  first  iKtint,  appellants  admit  that 
one  need  not  be  an  expert  to  testify  to  the 
speed  of  a  train  of  cars.  Then  any  person 
may  testify  to  such  fact.  No  qnaJlflcatlon 
is  necessary.  The  experience  of  every  per- 
son who  la  competent  as  a  witness  Is  deem- 
ed sufficient  to  admit  in  evidence  such  per- 
son's opinion  on  snch  a  matter.  Of  course, 
the  weight  to  be  given  to  such  an  opinion 
depends  on  the  opportunity  the  witness  has 
had  to  form  a  correct  estimate;  hence,  Kel- 
ly's testimony  was  competent.  Bat  admit- 
ting, for  the  sake  of  argument,  that  it  was 
error,  It  did  not  prejudice  defendants,  for 
the  reason  that  there  was  no  question  made 
as  to  Mrs.  Kelly's  testimony  on  the  speed 
of  the  train,  and  she  places  it  higher  than 
Mr.  Kelly,  and  there  is  nothing  in  the  evi- 
dence to  contradict  her.  Appellants  cannot 
have  been  harmed  by  Mr.  Kelly's  testimtmy. 

As  to  the  second  point.  It  is  contended  that 
the  court  erred  in  refusing  to  allow  appel- 
lants to  produce  in  evidence  a  letter  writ- 
ten by  John  I.  Chipman  to  appellants.  John 
I.  Chipman  is  not  a  party  to  this  action.  In 
any  sense,  except  as  guardian  ad  litem.  He 
could  not  in  any  manner  affect  the  rights 
of  the  plaintiff.  What  be  may  have  said  or 
done  or  written  could  be  of  no  concern  In 
this  case,  except  to  affect  the  credit  to  be 
given  to  his  evidence.  , 

Coming  now  to  the  third  assignment  of  ap- 
pellants, that  the  verdict  is  excessive,  one 
might  cite  cases  where  verdicts  largely  in 
excess  of  $10,500  have  been  sustained  by 
the  courts  for  Injuries  less  than  in  this  case. 
An  examination  of  the  record  is  all  that  is 
necessary  to  show  that  appellants  were 
grossly  negligent.  There  Is  scarcely  an  at- 
tempt to  excuse  their  conduct.  They  at- 
tempt to  reason  out  the  earning  capacity  of 
the  plaintiff,  in  her  crippled  condition,  after 
her  majority,  and  thus  demonstrate  that  the 
verdict  is  excessive.  The  amount  of  injury 
sustained  by  an  infant  cannot  be  reckoned  or 
calculated  by  any  rule  of  arithmetic,  any 
more  than  her  body  can  be  made  whole  by 
dollars  and  cents.  If  the  plaintiff  was  a 
male,  the  verdict  would  not  be  excessive, 
and  the  loss  of  a  limb  to  a  female  is  infinitely 
greater.  We  find  no  error  In  the  record,  and 
the  Judgment  is  affirmed. 

BARTCH,  J.,  concurs. 


(12  UtaH,  72) 

JONES  et  al.  v.  JONES. 
(Supreme  Court  of  Utah.     Aug.  31,  1895.) 
Appeal — From  Ordek  Appointixo  Admixistra- 
TOR — Party  is  Interest. 
Under  Sop.  Ct  Rnle  24  (27  Pac.  ix.),  al- 
lowing any  party   entitled,   by  reason   of   per- 
sonal interest,  to  ask  for  or  oppose  a  judKment 
in  the  probate  court,  to  apiical  from  an  adverse 
judgment  of  that  court  to  the  district  court,  one 
cannot  appeal  from  an  order  appointing  an  ad- 
mittlBtrator  of  his  brother,  who  died  intestate, 
leaving  parents,  but  no  issue,  it  not  appearing 
that  he  had  any  other  interest  than   that  of 


brother,  as  in  snch  case,  by  provision  of  Comp. 
Laws  1888,  i  2741,  subd.  2,  intestate's  estate 
goes  to  his  parents. 

Appeal  from  district  court  Fourth  district; 
before  Justice  H.  W.  Smith. 

B.  H.  Jones  was  appointed  general  admin- 
istrator of  Lewis  H.  Jones,  deceased.  From 
the  order  of  appointment,  and  various  other 
orders,  R.  H.  Jones  appealed  to  the  district 
court.  His  appeal  was  dismissed,  and  from 
the  Judgment  of  dismissal  R.  H.  Jones  and 
R.  D.  Jones  appeal.     Affirmed. 

R.  H.  Jones,  for  appellants.  B.  H.  Jones 
and  Barlow  Ferguson,  for  respondent 

BARTCH,  J.  This  is  an  appeal  from  an 
order  of  the  district  court  dismissing  an  ap- 
peal from  the  probate  court  of  Box  Elder 
county.  It  appears  from  the  record  that 
Lewis  H.  Jones  died  intestate,  leaving  nei- 
ther wife  nor  issue;  that  B.  H.  Jones,  a 
brother  of  deceased,  on  September  13,  1894, 
at  the  request  of  the  parents  of  the  deceas- 
ed, filed  his  petition  for  general  letters  of  ad- 
ministration;  that  on  September  21,  1884, 
Ricy  H.  Jones,  another  brother  of  the  de- 
ceased, petitioned  the  court  for  general  let- 
ters of  administration,  and  on  the  same  day 
B.  H.  Jones  was  appointed  special  adminis- 
trator of  the  estate;  that  on  November  9, 
1894,  the  petition  of  Ricy  H.  Jones  was  de- 
nied, and  B.  H.  Jones  was  appointed  general 
administrator;  that  on  December  24,  1804, 
Ricy  H.  Jones  appealed  to  the  district  court 
from  the  order  appointing  B.  H.  Jones  spe- 
cial administrator,  and  from  the  one  ap- 
pointing him  general  administrator,  and 
from  several  other  orders;  and  that,  within 
two  days  after  the  appeal  was  taken,  Ricy 
-H.  Jones  and  R.  D.  Jones  were  appointed 
special  administrators  of  the  estate.  All 
these  administrators  gave  bonds,  and  re- 
ceived letters  of  administration.  Under  this 
state  of  facts,  the  appellants  insist  that  the 
court  erred  in  dismissing  the  appeal  of  Ricy 
H.  Jones  from  the  various  orders  of  the  pro- 
bate court 

The  motion  to  dismiss  was  based  on  tiie 
records  and  files  of  the  proceedings  in  the 
case,  and  there  appears  to  be  nothing  con- 
tained in  the  record  of  appeal  to  this  court 
which  Indicates  that  Ricy  H.  Jones  had  such 
a  personal  Interest  in  the  estate  as  entitled 
him  to  appeal  from  an  order  appointing  an 
administrator.  It  is  shown,  however,  from 
the  facts  above  stated,  that  Lewis  H.  Jones 
died  Intestate,  leaving  his  father  and  moth- 
er, but  neither  wife  nor  any  child,  surviving 
him.  This  being  so,  Ricy  H.  Jones,  the  ap- 
pellant ftom  the  order  of  the  probate  court 
was  not  entitled,  as  heir  at  law,  to  any  por- 
tion of  the  estate;  for  section  2741,  subd.  2, 
Comp.  Laws  1888,  among  other  things,  pro- 
vides as  follows:  "If  the  decedent  leave  no 
issue,  nor  husband,  nor  wife,  the  estate  must 
go  to  his  father  and  mother  in  equal  shares, 
or  if  either  be  dead,  then  to  the  other."  This 
statute  is  conclusive  of  the  rights  of  Ricy  H. 
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Jones  as  heir  at  law,  and  there 'appears  to 
be  nothing  in  the  abstract  indicating  that  be 
had  any  other  interest  In  the  estate,  giving 
him  a  right  to  appeal,  under  the  provisions 
of  rule  24  of  the  supreme  court  (27  Pac.  Ix.), 
whicli,  so  far  as  material  here,  reads  as  fol- 
lows: "Any  party  entitled  by  reason  of  a 
personal  Interest,  to  ask  for,  or  to  oppose 
any  Judgment  or  decree  in  the  probate  court, 
may  appeal  from  the  judgment  or  decree 
made  by  the  court,  adverse  to  him  or  his  in- 
terest, to  the  district  court  of  the  judicial  dis- 
trict embracing  the  county  where  such  pro- 
bate court  is  held."  Under  this  rule,  the  mere 
fact  that  Uicy  H.  Jones  was  a  brother  of  the 
deceased  avails  him  nothing.  In  order  to 
enable  him  to  take  such  an  appeal  as  was 
attempted  in  this  case,  it  must  affirmatively 
appear  that  he  had  a  personal  interest  in  the 
estate,  because  that  Is  the  ground  upon 
which  the  right  of  appeal  rests  in  a  case  of 
this  character.  No  such  interest  appearing, 
the  district  court  properly  dismissed  the  ap- 
peal. 

There  were  other  questions  raised  by  coun- 
sel In  this  case,  but  we  do  not  deem  It  nec- 
-essary  to  discuss  them,  because  there  ap- 
pears to  be  no  reversible  error  in  the  record. 
The  judgment  Is  athrmed. 

MERRITX,  C.  J.,  and  KING,  J.,  concur. 


(12  Utah,  76) 

THIRKFIELD  v.  MOUNTAIN  VIEW  CEM- 
ETERY ASS'N. 
(Supreme  Court  of  Utah.    Aug.  31,  1895.) 
Objections  to  Ihsthuotions  —  Cbhetert  Asso- 

CIATIONB— IlLEOAI.  DiglSTBRHENT— DaMAOES. 

1.  An  instruction  to  which  no  exception  is 
taken  will  not  be  considered  on  appeal. 

2.  On  suit  against  a  cemetery  association 
for  disinterring  the  body  of  plaintiff's  child  from 
one  of  its  lots,  it  appeared  that  the  defendant 
sold  the  lot  to  plaintiff  for  full  value,  executing 
to  him  a  deed;  that  defendant  bad  previonsly 
sold  the  same  lot  to  another  person,  but  had  ex- 
ecuted no  deed  of  it;  that  the  first  purchaser, 
discovering  the  interment  shortly  after  it  had 
been  made,  requested,  and  defendant  promised, 
to  have  the  body  removed;  that,  more  than  a 
^'ear  afterwards,  the  defendant  disinterred  the 
child,  rcioterring  it  in  an  adjoining  lot;  that  de- 
fendant never  notified  plaintiff  that  the  removal 
would  have  to  be  made.  Sdd,  that  punitive 
damages  were  properly  allowed  on  the  ground 
that  the  defendant,  in  thus  recklessly  disregard- 
ing plaintiff's  right,  committed  a  willful  tres- 
pass. 

3.  On  suit  against  a  cemetery  company  for 
willfully  removing  the  body  of  plaintiff's  child 
from  a  lot  which  the  defendant  sold  to  him, 
without  notice  to  plaintiff,  a  verdict  for  ^aintiff 
for  $1,150  will  not  be  set  aside  as  excessive. 

.Appeal  from  district  court.  Fourth  district; 
before  Justice  H.  \V.  Smith. 

Action  by  Frank  L.  Thirkfield  against  the 
Mountain  View  Cemetery  Association.  From 
■a  Judgment  for  plaintiff,  defenilant  appeals. 
Affirmed. 

Rhodes  &  Talt  and  KlmbaU  &  KimbaU,  for 
Appellant.  H.  H.  Henderson  and  Richards  & 
Vacmillan,  for  respondent. 


BARTCH,  J.  This  Is  an  action  In  the  na- 
ture at  trespass  quare  clausimi  f  regit,  and  was 
brought  against  the  defendant  to  recover  dam- 
ages for  entering  upon  the  plaintiff's  lot  In 
the  cemetery  of  the  defendant  company,  and 
dlBlnterring  the  body  of  a  dead  child,  and  in- 
terring the  body  of  a  stranger  therein.  Upon 
the  trial  of  the  cause  a  verdict  in  the  sum  of 
11,150  was  rendered  In  favor  of  the  plaintiff, 
and  judgment  entered  for  that  sum  and  costa 
This  appeal  Is  from  an  order  or^ruling  a  mo- 
tion for  a  new  trial  and  ftom  the  judgment. 

The  first  point  relied  upon  for  reversal  is  a 
certain  paragraph  of  the  charge  of  the  court 
on  the  question  ot  damages  for  Injured  feel- 
ings and  affections  as  a  result  of  gross  negli- 
gence. It  appears,  however,  that  there  was 
no  exception  referring  to  the  objectionable 
matter  taken  at  the  time  of  Its  rendition,  and 
therefore  this  conrt  will  not  review  such 
paragraph  on  appeal.  Where  a  court  states 
objectionable  matter  in  its  charge  to  the  jury, 
in  order  to  avail  the  appellant  on  appeal,  an 
exception  must  be  taken,  at  the  time  of  its 
rendition,  to  the  specific  matter  which  is  the 
subject  of  complaint,  so  that  the  Judge's  at- 
tention may  be  called  to  It,  and  an  opportuni- 
ty afforded  him  to  make  a  correction.  This 
rule  is  so  well  settled  that  it  requires  no  ci- 
tation of  authority. 

The  next  question  is  raised  on  a  portion  of 
the  charge  which  reads  as  follows:  "Dam- 
ages In  tills  class  of  cases  are  usually  given 
by  way  of  compensation  to  the  Injured  party 
for  the  wrong  sustained  by  reastm  of  the  in- 
jury to  his  pr(q>erty,  iHit  when  the  acts  com- 
plained of  are  committed  maliciously  and 
wantonly,  and  under  circumstances  indicating 
such  an  entire  want  of  care  as  to  raise  the 
presumption  of  conscious  Indifference  to  con- 
sequences, or  gross  negligence  on  the  part  of 
the  wrongdoer,  the  Jury  are  authorized  to  im- 
pose damages  by  way  of  example  and  punish- 
ment, in  addition  to  those  awarded  as  com- 
pensation to  the  Injured  party.  If  you  find 
that  the  body  of  plaintUTs  son  was  removed 
by  defendant  as  the  result  of  a  mistake  mere- 
ly, not  due  to  gross  carelessness  or  indiffer- 
ence, the  plaintiff  can  only  recover  nominal 
damages."  It  Is  not  claimed  that,  as, an  ab- 
stract preposition  of  law,  this  instruction  is 
erroneous,  but  that  there  is  no  evidence  In 
this  case  on  which  to  base  it,— no  evidence  to 
warrant  any  conclusion,  on  the  part  of  the 
jury,  that  the  trespass  was  committed  be- 
cause of  malice,  wantonness,  or  gross  negli- 
gence, or  an  entire  want  of  care  and  con- 
scious Indifference,— and  that,  therefore,  such 
sn  Instruction  has  no  application,  because,  un- 
der such  circumstances,  vindictive  damages 
are  not  warranted.  If  this  contention  be  cor^ 
rect,  then  this  Instruction  was  Improper,  even 
though,  as  an  abstract  proposition.  It  stated 
the  law  correctly;  and  If,  under  tlie  circum- 
stances of  the  case,  the  Jury  were  likely  to 
be  misled  thereby,  then  it  Is  cause  for  rever- 
sal. An  examination  of  the  evidence  shows 
that  on  June  5,  1889,  one  J.  N.  KimbaU  be- 
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came  the  purchaser  of  two  lots  In  defendant's 
cemetei7,  one  of  which  was  afterwards  num- 
bered 188,  but  no  deed  or  Instrument  in  writ- 
ing was  made  or  delivered  to  him;  that  in 
1891  the  plaintiff  resided  at  Truckee,  Oal., 
having  formerly  lived  at  Ogden,  Utah;  that 
on  June  20,  1801,  plaintiff's  wm,  aged  two 
jears,  died,  and  the  remains  were  conveyed 
to  Ogden  and  buried  in  defendant's  cemetery 
in  said  lot  No.  188,  which  plaintiff  purchased 
from  defendant  for  $16,  being  the  full  purchase 
price,  and  received  a  written  instrument  there- 
for; that  shortly  thereafter  said  Klmbail  dis- 
covered that  plaintiff's  child  was  interred  on 
said  lot,  and  thereupon  made  complaint  to  the 
secretary  of  the  defendant,  who  promised  to 
remove  the  body  of  said  child;  that  hi  No- 
vember, 1892,  the  mother  of  aald  Kimball 
died;  tliat  then  the  said  child  was  removed, 
and  interred  in, an  adjoining  lot,  and  the 
mother  of  said  Kimball  Interred  In  said  lot 
No.  188;  that  the  sexton  of  said  defendant 
comi>any  and  another  man  made  the  removal; 
that  the  parents  of  the  dead  child  had  no  no- 
tice of  such  removal,  nor  were  they  aware 
that  such  removal  was  contemplated,  nor  did 
they  ever  give  their  consent  to  It;  and  that 
on  one  occasion,  while  such  removal  was  in 
contemplation  of  defendant,  the  plaintiff  and 
wife  were  In  Ogden,  and  visited  their  child's 
grave,  but  no  mention  was  made  to  them,  by 
the  sexton  or  any  one,  of  such  contemplated 
removal.  Snch  is  the  evidence  so  far  as  It  is 
deemed  material  In  the  determination  of  this 
question.  It  also  appears  that  when  plaintiff 
purchased  the  said  lot  he  had  no  notice  wliat- 
eva:,  either  actual  or  constructive,  of  any  title 
in  said  Kimball.  It  will  be  observed  from 
the  evidence  that  no  opportnnity  was  afforded 
the  plaintiff,  or  any  of  his  friends,  to  witness 
the  removal  and  reinterment,  so  that  he 
might  know  of  his  own  positive  knowledge 
the  final  resting  place  of  his  child.  The  re- 
moval had  been  in  contemplation  for  a  year, 
and  yet  during  all  that  time  no  attempt  was 
made  to  confer  with  him.  He  was  treated  by 
the  defendant  as  though  by  the  interring  of 
his  child  he  had  lost,  not  only  all  rights  to  its 
body,  but  also  to  the  lot  which  he  had  pur- 
chased. Tills  was  an  assumption  not  war- 
ranted by  the  law.  While  It  is  true  that  after 
burial  the  dead  body  of  the  child  was  not  the 
subject  of  pn^ierty,  but  became  a  part  of  the 
ground  to  which  it  was  committed,— "Earth  to 
earth,  ashes  to  ashes,  dust  to  dust,"— still  the 
defendant  had  no  right  to  break  the  plaintiff's 
close  with  impunity,  and,  as  appears,  regard- 
less of  the  mental  sufferings  which  such  an 
act  would  produce  on  the  part  of  the  plaintiff, 
to  -whom  the  dead  was  sacred,  remove  the  re- 
mains, without  ills  knowledge  or  consent. 
One  who  thus  negHgwitly  distnrlie  the  re- 
mains of  the  dead  after  burial  does  so  at  his 
peril;  and  the  degree  of  his  liability  will  be 
in  accordance  with  the  degree  of  negligence, 
or  wlllf  ulness,  eye  wantonness.  While  in  this 
class  of  cases  the  breaking  and  entering  of 
the  plaintiff's  close  is  the  gist  of  the  action. 


still  the  circumstances  accompanying  the  tres- 
pass, and  which  gWe  character  to  it,  may  be 
shown  and  considered  in  mitigation  or  aggrar 
vation  of  the  act  From  an  examination  of 
the  evidence  in  this  case,  the  conclusion  is 
irresistible  that  the  trespass  was  willful,  be- 
ing characterized  by  a  wanton  and  reckless 
disregard  of  the  rights  of  the  plaintiff.  The 
defendant  is  therefore  liable  for  full  compen- 
sation in  damages,  and,  in  estimating  the 
damages,  the  Jviry  had  a  right  to  take  into 
consideration,  noit  only  the  injury  to  the  proji- 
erty,  which  was  comparatively  trifling,  but 
also  the  Injured  feelings  of  the  plaintiff.  We 
have  beoD  dted  to  no  law  which  relieves  the 
defendant  from  the  consequences  of  his  willful 
act,  or  requires  the  mental  sufferings  of  the 
plaintiff  to  be  disregarded.  In  such  a  case 
aggravated  damages  are  allowable  because  of 
the  wantonness  of  the  injury,  which  might 
have  been  averted  by  ordinary  regard  for 
human  feelings  or  mental  suffering.  We  con- 
clude, therefore,  tliat  the  instruction  com- 
plained of  was  proper,  under  the  circumstan- 
ces of  this  case.  We  are  aware  that  by  some 
writers,  and  in  some  of  the  cases,  the  doc- 
trine of  exemplary  damages  has  been  ques- 
tioned, and  that  in  otbera  the  term  is  held  to 
signify  no  more  than  a  liberal  extension  of 
compensation  for  the  wrong  done,  or  the  men- 
tal suffering  induced  thereby;  but  by  the 
great  weight  of  authority,  in  cases  of  toct  or 
trespass,  where  the  Injury  has  been  wanton 
and  malicious,  or  the  result  of  gross  negli- 
gence, or  of  a  reckless  disregard  of  the  rights 
of  others,  equivalent  to  an  intentional  viola- 
tion of  them,  the  rule  is  that  exemplary  or 
vindictive  damages  may  be  awarded  in  aggra- 
vation of  the  actual  damages  occasioned  by 
the  injury.  And  this  is  so  at  common  law  as 
well  as  by  statute.  In  Day  v.  Woodworth, 
13  How.  363,  Mr.  Justice  Grier  said:  "It  ia  a 
weil-eetablished  principle  of  the  common  law 
that  in  actions  of  trespass,  and  all  actions  on 
the  case  for  torts,  a  Jury  may  Inflict  what  are 
called  'exemplary,'  'punitive,'  <x  'vindictive' 
damages  upmi  a  defendant,  having  in  view 
the  enormity  of  his  offense  rather  than  the 
measure  of  compensation  to  the  plaintiff.  We 
are  aware  that  the  propriety  of  this  doctrine 
has  been  questioned  by  SMne  writers;  but.  If 
repeated  Judicial  decisions  for  more  tlian  a 
century  are  to  be  received  as  the  best  exposi- 
tion of  what  the  law  is,  the  question  will  not 
admit  of  argument."  Suth.  Dam.  {§  391,  392, 
395;  2  Greenl.  Ev.  {§  266,  267;  Railway  Co. 
V.  Harris,  122  U.  8.  597,  7  Sup.  Ct.  1286; 
Meagher  v.  Driscoll,  99  Masa  281;  Railway 
Co.  v.  Beckwlth,  129  U.  S.  26,  0  Sup.  Ct  207; 
Brewer  v.  Dew,  11  Meea  &  W.  625;  Nagle  v. 
Mnlliaon,  34  Pa.  St  48. 

It  is  further  complained  on  the  part  of  the 
appellant  that  the  verdict  is  excessive,  and 
Is  not  the  result  of  full  and  fair  consideration 
of  the  evidence,  but  is  aided  by  passion  and 
prejudice  on  the  part  of  the  Jury.  Upon  ex- 
amination of  the  evidence  it  must  be  admit" 
ted  that  there  is  a  question  as  to  whether  the 
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dai&ages  are  not  for  a  larger  sum  than  Is 
Justified  by  the  facts.  This  court,  however, 
will  not  disturb  the  verdict,  in  a  case  of  this 
class,  unless  the  sum  awarded  Is  so  grossly 
excessive  aa  to  shock  the  conscience,  and 
raise  a  presumption  of  passion  and  prejudice 
on  the  part  of  the  Jury,  because  there  Is  no  ac- 
curate standard  by  which  the  injury  can  be 
measured,  and,  therefore,  the  jury  must  neces- 
sarily be  permitted  to  exercise  a  wide  discre- 
tion. The  judgment  of  the  jury,  and  not  the 
opinion  of  the  court,  must  govern,  unless  the 
facts  disclosed  by  the  evidence  show  that  the 
Jury  were  misled  by  some  mistaken  view  of 
the  merits  of  the  case,  or  were  under  the  In- 
fluence of  partiality,  passion,  or  prejudice. 
Worster  v.  Canal  Bridge,  16  Pick.  541;  Tur- 
ner V.  Stevens,  8  Utah,  75,  30  Pac.  24;  WU- 
son  V.  Fitch,  41  Gal.  363,  386.  We  are  un- 
able to  conclude  that  the  damages  are  so  ex- 
orbitant aa  to  warrant  a  reversal  of  the  case. 
Nor  do  we  find  any  reversible  error  in  the  rec- 
ord.    The  Judgment  Is  affirmed. 

:    MERRITT,  C.  J.,  and  KINO,  J.,  concur. 


(3  OU.  826) 

HOFFMAN  V.  COUNTY  COM'RS  et  al. 

(Supreme  Court  of  Oklahoma.     Sept  7,  1895.) 

Implied  Power — Oroanizatiox  of  Cocnty— Laws 

IN  FoHCB  —  Indebtedness  —  Limitatiow  — 

Validity — Constki'ctioii  of  Statute. 

1.  A  munldpal  corporation  baa  the  implied 
power  to  Incur  indebtedaess  whenever  it  Is  nec- 
essary to  do  80  to  carry  out  any  power  conferred 
QDon  it.  unless  the  contracting  of  said  indebted- 
ness is  prohibited  by  statute. 

2.  Eo  instante  upon  the  completion  of  the 
organization  of  Pawnee  county,  and  the  opening 
of  the  Cherokee  Outlet  and  the  Pawnee  and 
Tonkawa  Indian  reservations  to  settlement,  in 
purenance  of  thr  act  of  congress  of  March  3, 
1603,  and  the  president's  proclamation  there- 
under, the  organic  act  and  the  constitution,  and 
all  laws  of  the  United  States  not  locally  inap- 
plicable, or  in  conflict  with  said  organic  act,  and 
all  laws  of  the  territory  of  Oklahoma,  went  into 
effect. 

3.  In  the  construction  of  a  doubtfnl  and  am- 
biguous law,  the  contemporaneous  construction 
of  those  who  are  called  upon  to  act  under  the 
law,  and  were  appointed  to  carry  its  provisions 
into  effect,  is  entitled  to  very  great  respect. 
Edwards  v.  Darvey,  12  Wheat.  210. 

4.  Section  4  of  the  act  of  congress  of  July 
30,  1886,  provides  that  no  political  or  municipal 
corporation,  or  ether  subdivision,  in  any  of  the 
territories  of  the  United  States,  shall  ever  be- 
come indebted,  in  any  manner  or  for  any  pni^ 
Dose.  to  any  amount,  in  the  aggregate,  including 
existing  indebtedness,  exceeding  4  per  centum 
on  the  value  of  the  taxable  property  within  such 
corporation,  county,  or  subdivision,  to  be  as- 
certained by  the  last  assessment  for  territorial 
and  county  taxes  previous  to  the  incurring  of 
such  indebtedness.  Jlelil,  that  said  act  has  been 
modified,  as  to  its  effect  in  Pawnee  county  prior 
to  the  first  assessment  for  territorial  and  county 
taxes,  by  various  acts  of  congress,  so  that  said 
county  may  contract  a  debt  not  exceeding  4 
per  centum  of  the  taxable  property  therein,  to 
be  ascertained  by  the  first  assessment 

5.  The  indebtedness  created  in  Pawnee 
county  within  the  provisions  of  law,  not  in  ex- 
cess of  4  per  cent,  of  the  value  of  the  taxable 
property  therein  for  county  and  territorial  taxes, 
and  prior  to  the  first  assessment,  is  a  valid  and 


binding  obligation  against  said  county,  and  all 
bonds    or    obligations   in   excess   of   any   such 
amount  are  void. 
(Syllabus  by  the  C!onrt). 

Appeal  from  district  court,  Pawnee  county. 

On  the  16tb  day  of  November,  1894,  the 
county  commissioners  and  county  clerk  of 
Payne  county  appeared  before  the  district 
court  of  said  coimty,  pursuant  to  published 
notice  as  required  by  law,  and  filed  a  peti- 
tion to  Issue  funding  bonds  of  said  county. 
In  said  petition  it  was  represented  that  the 
amount  of  outstanding  indebtedness,  due  and 
unpaid,  aggregated  the  sum  of  $20,178.68, 
and  that  the  assessed  valuation  of  the  taxable 
property  of  said  county  at  said  date  reached 
the  sum  of  $222,318.  At  the  hearing,  John  F. 
Stone,  W.  M.  Allison,  A.  J.  Biddison,  and  C. 
J.  Wrlghtsman,  on  behalf  of  certain  taxpay- 
ers and  warrant  holders,  each  showing  bis 
Interest  in  the  matter,  duly  protested  against 
the  funding  of  certain  warrants  of  said  county, 
as  will  hereaft^  appear.  Judgment  in  favor 
of  petitioneiB,  and  Roy  V.  Hoffman  appeals. 
AflEUrmed. 

The  following  evidence  was  introduced  on 
the  hearing  (omitting  exhibits): 

W.  W.  White,  btingduly  sworn,  testified 
as  follows: 

"The  Ciourt:  Tou  are  the  chairman  of  the 
board  Of  coun^  commissioners?  A.  Yes,  sir. 
Q.  Have  you  examined  this  statement  of  the 
warrants  of  'Q'  county?  A.  Yes,  sir.  Q.  I 
beUeve  it  is  divided  into  Exhibits  A  and  B,— 
Exhibit  A  covering  the  warrants  Issued  from 
January  1,  to  July  10,  18M;  and  Exhibit  B, 
the  warrants  from  July  11th  up  to  this  time, 
A.  I  haven't  examined  that  yet  Q.  How 
much  indebtedness  does  that  list?  A.  The 
entire  Indebtedness  of  the  county, — $20,- 
168.68,— for  what  warrants  have  been  Issued. 
Q.  What  are  the  denominations  of  these  fund- 
legs  you  hare  had  printed?  A.  $500.  Q.  In 
the  amount  up  to  $8,892.72,  are  there  any  war- 
rants that  are  Issued  for  any  other  purpose 
than  for  the  payment  of  rent,  fuel,  lights, 
stationery,  books,  furniture,  salaries  of  of- 
ficers, traveling  expenses,  where  allowed  by 
law  to  officers,  clerk  hire,  expenses  of  the 
courts  chargeable  to  the  county,  keeping  and 
guarding  prisoners,  transpcating  same,  re- 
pairs, and  all  matters  whatsoever  pertaining 
to  the  necessary  and  actual  (H)erating  expen- 
ses of  the  county,  and  In  addition  thereto  th« 
expenses  of  purchasing  necessary  c^s  and 
cages  for  the  confinement  of  prisoners,  not  to 
exceed  $3,000  to  any  one  county?  •  A.  There 
is  one  thing  that  seems  to  me  to  require  a 
decision  of  the  court  to  decide:  What  are  the 
necessary  expenses  of  the  government?  Q. 
What  are  these  warrants  for?  A.  There  are 
some  there  that  I  should  pronounce  Illegal. — 
that  were  issued  for  road  and  bridge  war- 
rants. The  court:  Road  and  bridge  warrants 
will  be  disallowed.  I  think  there  is  no  ques- 
tion about  them.     They  are  not  authori7.ed." 

Frank  8.  Dimon,  being  duly  sworn,  testi- 
fied as  follows: 
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•1  win  say  there  are  some  warrants  marked 
here  as  'supplies.'  Those  supplier— some  of 
them— were  for  fmnishlng  the  bridge  work, 
and  matters  of  that  kind.  The  Court:  Call 
the  list  of  warrants  up  to  abopt  $8,500,  and. 
If  there  are  any  matters  of  that  kind,  call  the 
court's  attention  to  them.  Mr.  Stone:  Before 
proceeding  further,  I  wish  now,  on  behalf  of 
the  holders  of  the  warrants  Issued  on  and 
since  July  11,  1894,  to  protest  against  the 
bonding  of  any  and  all  warrants  of  Pawnee 
county  Issued  prior  to  July  11,  1894,  for  the 
reason  that  they  were  all  Issued  In  excess  of 
the  limitation  of  county  Indebtedness  In  terri- 
tories of  the  United  States,  as  fixed  by  act 
of  congress  apiMroved  July  80,  1886;  there 
being  no  assessment  for  territorial  and  county 
purposes  In  said  Pawnee  county  until  July  11, 
1894.  (Objection  overruled,  and  exception.) 
Mr.  Stone:  I  wish,  further,  to  object  to  all 
warrants  issued  for  sherUTs  fees,  except  those 
Issued  to  Frank  S.  DImon  and  M.  F.  Lake, 
for  the  reason  that  no  sheriff's  fees  can  be  al- 
lowed to  any  one,  nnder  the  statute,  except 
the  sheriff  himself,  and  these  warrants  Is- 
sued to  deputy  sheriffs  are  Illegal.  (Objec- 
tion overruled,  and  exception.)  Mr.  Blddlson: 
I  wish  to  object  to  the  bonding  of  all  road 
and  bridge  warrants,  all  warrants  for  survey- 
ing, and  the  warrants  Issued  for  digging  a 
-well  on  the  public  square.  (Objection  sus- 
tained.) Mr.  Houston:  I  object  to  the  salary 
warrants  issued,  for  the  reason  that  the  sal- 
aries were  allowed  upon  an  Illegal  population 
of  12,000,  when  we  had  only  6,000  or  7,000. 
By  the  Court:  The  salary  warrants  for  the 
first  quarter  have  been  paid.  I  will  allow  the 
next  two-quarters  salary  to  be  bonded,  and 
will  exclude  the  next  warrant,  and  that  will 
reduce  the  salaries  to  the  proper  limit,  there 
being  no  objection.  Mr.  Stone:  I  object  to  all, 
as  heretofore,  on  the  ground  only  that  the 
limit  has  been  exceeded.  By  the  Court:  That 
objection  wlU  lie  overruled.  (Exception.)  Mr. 
:  I  object  to  the  funding  of  the  war- 
rants Issued  for  Jail  cells,  as  being  construct- 
ed and  Issued  without  authority.  (Objection 
sustained.  Exception.)  Iilr.  Wrightsman:  I 
object  to  the  funding  of  warrants  Issued  to 
pay  expenses  of  certain  inquests,  the  deaths 
having  occtlrred  in  Payne  county.  (Objection 
sustained.)  Mr.  Blddlson:  I  object  to  the  fund- 
ing of  warrants  issued  to  certain  persons  for 
attending  habeas  corpus  hearing  at  Guthrie, 
they  tiavlng  voluntarily  attended.  (Objection 
sustained.)  By  the  Court:  Gentlemen,  the  rul- 
ings made  cover  all  classes  of  warrants  in 
this  list.  Tou  will  now  foot  up  the  amount, 
principal  and  Interest  of  those  not  excluded, 
which  amount  cannot  exceed  four  per  cent 
of  the  assessed  valuation  of  the  county  as 
shown  by  the  assessment  Mr.  Stone:  Will 
It  not  of  necessity,  exceed  the  four  per  cent 
limit,  for  the  reason  that  the  limit  was 
reached  six  months  ago,  and  the  Interest  on 
valid  warrants  Is  valid,  even  if  It  Is  in  ex- 
cess of  the  limit  and  the  amount  will  then 
be  the  four  per  cent  limit,  with  six  months' 


Interest  added,  or  about  $9,100?  By  the 
Court:  The  court  holds  that  the  limit  Is  arbi- 
trary, and  bonds  will  be  signed  for  four  per 
cent  only.    (Exception.)" 

On  the  same  date  the  court  ordered  the  fol- 
lowing Journal  entry  of  record: 

"Territory  of  Oklahoma.  Pawnee  County— 
as.:  In  the  District  Court 

"In  re  the  Application  of  the  (bounty  Com- 
missioners and  County  Clerk  of  Pawnee 
County  to  Issue  Funding  Bonds. 

"Journal  Entry. 

"Be  It  remembered  that  now,  to  wit  on 
this  leth  day  of  November,  A.  D.  1894,  per- 
sonally appeared  in  open  court  W.  W.  White, 
A.  O.  McCain,  and  M.  Westbrook,  county 
commissioners,  and  Frank  S.  Dimon,  county 
clerk,  of  Pawnee  connty.  In  Oklahoma  terri- 
tory, and  file  their  petition  to  have  the  court 
pass  upon  and  determine  the  amount  of  the 
legal  outstanding  warrants  of  said  Pawnee 
county,  and  to  sign  bonds  of  said  county  for 
the  funding  of  said  warrants,  which  said 
application  is  as  follows,  to  wit: 

"  Territory  of  Oklahoma,  Pawnee  County— 
ss.:  In  the  District  Court  Application  to 
Issue  Connty  Funding  Bonds.  Now  comes 
W.  W.  White,  A.  G.  McCain,  and  M.  West- 
brook,  county  commissioners  of  Pawnee- 
county,  Oklahoma  territory,  and  Frank  S. 
Dimon,  county  clerk  of  said  county,  and  re- 
spectfully petition  the  Judge  of  the  district 
court  ot  the  Fourth  Judicial  district  in  and 
for  Pawnee  county,  Oklahoma  territory,  to 
examine  Into  and  determine  the  correct 
amount  of  the  legal  outstanding  warrants  of 
said  Pawnee  county,  and  to  sign  bonds  of 
said  Pawnee  county  for  the  funding  and  pay- 
ment of  said  outstanding  warrants  of  said 
county,  as  required  by  law.  Your  petition 
era,  as  coimty  commissioners  and  county 
clerk,  have  caused  the  amount  of  the  out- 
standing warrants  of  said  county  Issued  since 
the  organization  of  said  Pawnee,  formerly 
"Q."  county,  and  up  to  the  date  of  this  appli- 
cation, to  be  determined,  and  find  the  amount 
now  outstanding,  due  and  unpaid,  to  aggre- 
gate the  sum  of  twenty  thousand  one  hun- 
dred seventy-eight  and  ••/loo  dollars,  a  list 
of  which  warrants  is  hereto  attached,  mark- 
ed Exhibits  A  and  B,  and  made  a  part  here- 
of. Your  petitioners  further  represent  thai 
the  assessed  valuation  of  the  taxable  prop 
erty  of  said  Pawnee  county  at  this  date  ag 
gregate  the  sum  of  two  hundred  twenty-two 
thousand  three  hundred  and  eighteen  dol- 
lars. W.  W.  White,  Chairman.  M.  West 
brook,  A.  G.  McCain,  Commissioners.  Frank 
8.  Dimon.  County  Clerk.' 

"At  the  same  time,  and  accompanying  said 
application,  said  applicants  file  the  following 
proof  of  publication  of  notice  of  said  appli- 
cation, which  said  notice  and  proof  of  pub- 
lication are  as  follows,  to  wit: 

"  'Notice  of  Application  to  Issue  Connty 
Funding  Bonds.    Notice  is  hereby  given  tliat 
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on  the  16th  day  of  November,  A.  D.  1894, 
the  undersigned,  couoty  commisslioners  and 
county  clerk  of  Pawnee  ('Q')  county,  In  Okla- 
homa territory,  will  appear  in  the  district 
court  of  said  Pawnee  ('Q')  county,  and.  In 
open  court,  ask  the  Judge  of  said  court  to 
hear  and  determine  their  application  to  Issue 
county  funding  bonds  of  said  county  for  the 
funding  of  said  debt,  at  which  time  any  per- 
son Interested  may  appear  and  protest 
against  the  funding  of  any  of  the  outstand- 
ing warrants  of  said  county.  The  county 
commissioners,  upon  examination,  have  found 
the  correct  amount  of  claims  allowed  against 
the  county,  and  for  which  warrants  have 
Issued,  which  are  outstanding,  due,  and  nn- 
pald,  to  be  the  sum  of  $20,178.6&  [Seal.] 
Commissioners:  M.  Westbrook,  A.  G.  Mc- 
Cain. Frank  S.  Dlmon,  County  Clerk.  Dat- 
ed, Pawnee,  Oklahoma,  Nov.  8th,  1894.' 

"  'Proof  of  PublicatlMi.  Territory  of  Ok- 
lahoma, County  of  Pawnee.  Notice  of  Ap- 
plication to  Issue  County  Funding  Bonds. 
AfBdavit  of  Printer.  A.  F.  Stennett,  being 
duly  sworn,  says  that  he  is  the  foreman  of 
the  Times-Democrat,  a  newspaper  printed  In, 
and  of  general  circulation  in.  Pawnee  coun- 
ty. In  the  territory  of  Oklahoma,  and  that 
the  notice  of  which  the  attached  Is  a  true 
copy  was  published  for  seven  consecutive 
days  in  said  newspaper,  commencing  on  the 
9th  day  of  November,  1894.    A.  F.  Stennett 

"  'Subscribed  and  sworn  to  before  me  this 
16th  day  of  Nov.,  A.  D.  1894.  [SeaL]  Frank 
S.  Dlmon,  Coun^  Clerk  Pawnee  ('Q')  Coun- 
ty, O.  T.' 

"Thereupon  said  applicants  file  the  affi- 
davit of  Frank  S.  Dlmon.  county  clerk  of 
said  Pawnee  county,  in  support  of  said  ap- 
plication, which  said  affidavit  is  in  matter 
and  form  as  follows,  to  wit: 

•"Territory  of  Oklahoma.  Pawnee  County 
— ss.:  Personally  appeared  Frank  S.  Dlmon, 
who,  being  first  duly  sworn,  updn  his  oath, 
says  that  he  is  the  county  clerk  of  Pawnee 
county,  Oklahoma  territory,  and  that  the  lists 
of  outstanding  county  warrants  filed  as  a 
part  of  the  application  to  bond  in  this  case 
are  true  and  correct  lists  of  the  warrants  of 
said  Pawnee  county,  Oklahoma  territory, 
now  outstanding,  due,  and  unpaid,  as  shown 
by  the  records  of  his  office,  and  that  the  as- 
sessed valuation  of  the  taxable  property  of 
said  Pawnee  county,  Oklahoma  territory,  as 
shown  by  the  records  of  his  office,  is  the  sum 
of  two  hundred  and  twenty-two  thousand, 
three  hundred  and  eighteen  (?222,318)  dollars. 
Frank  S.  Dlmon,  County  Clerk. 

"  'Subscribed  and  sworn  to  before  me  this 
16th  day  of  November,  1894.  [Seal.]  Lew- 
is E.  Crald,  Dept  DIst.  Clerk  of  the  Dlst. 
Court.' 

"Said  applicants  also  file  affidavit  of  John 
F.  Stone  in  support  of  said  application,  which 
said  affidavit  Is  In  matter  and  form  as  fol- 
lows, to  wit: 

"  'Territory  of  Oklahoma,  Pawnee  County. 
Personally  appeared  John  F.  Stone,  who.  be- 


ing first  duly  sworn,  says  that  he  has  ex- 
amined the  records  of  the  office  of  the  terri- 
torial auditor,  to  determine  when  the  board 
of  equalization  of  said  territory  finished  its 
labors  for  the  year  1894,  and  that  said  records 
show  that  the  said  board  finished  its  labors 
on  the  11th  day  of  July,  1894.     John  F.  Stone. 

"  'Subscribed  and  sworn  to  before  me  this 
leth  day  of  Nov.,  1894.  [Seal.]  J.  N.  Nav- 
Ighorst,  Clerk  District  Court.' 

"At  the  same  time  appeared  John  F.  Stone, 
Wm.  M.  Allison,  A.  J.  Blddlson,  and  C.  J. 
Wrightsman,  on  behalf  of  certain  taxpayers 
and  warrant  holders  of  said  county,  and 
each,  showing  his  Interest  in  the  matter  un- 
der consideration,  duly  protested  against  the 
fundlnjT  of  certain  warrants  of  said  Pawnee 
county.  Whereupon  the  court,  having  fully 
considered  the  application  of  said  petitioners, 
and  the  proof  filed  In  support  thereof,  finds 
that  the  assessed  valuation  of  the  taxable 
property  of  said  Pawnee  county.  In  Okla- 
homa territory,  aggregates  the  sum  of  two 
hundred  and  twenty-two  thousand  three 
hundred  and  eighteen  dollars;  that  the  ter- 
ritorial board  of  equalization  finished  its 
labors  upon  the  assessment  for  the  year  1894 
upon  the  11th  day  of  July  of  said  year;  that 
the  limit  upon  the  indebtedness  of  said 
county  Is,  by  act  of  congress,  fixed  at  the 
sum  of  eight  thousand  eight  hundred  and 
ninety-two  dollars  and  seventy-two  cMits; 
that  the  legal  outstanding  warrants  of  said 
Pawnee  county,  principal  and  interest,  ag- 
gregate the  sum  of  eight  thousand  eight  hun- 
dred dollars.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
bonds  of  said  county  be  Issued  to  fund  said 
debt.  In  the  amount  of  eight  thousand  eight 
hundred  dollars,  and  that  the  following  list 
of  warrants  shall  be  Included  In  said  bond- 
ing, and  that  said  warrants  shall  be  paid, 
principal  and  Interest,  out  of  the  proceeds  of 
the  sale  of  said  bonds,  a  list  of  which  said 
warrants  Is  hereto  attached,  and  made  a 
part  hereof,  marked  'Exhibit  C  It  Is  fur- 
ther ordered  by  the  court  that  all  of  the 
outstanding  warrants  of  said  Pawnee  coun- 
ty, excepting  those  Included  in  Exhibit  A, 
be  and  are  excluded  from  said  bonding,  a 
list  of  which  said  warrants  is  hereto  at- 
tached, marked  'Exhibit  D.'  Whereupon  the 
Judge  of  said  court,  in  open  court,  signs  the 
bonds  of  said  county  numbered  one  (1)  to 
eighteen  (18),  inclusive,  each  of  the  first 
seventeen  (17)  bonds  being  for  the  sum  of 
five  hundred  dollars  each,  and  bond  num- 
ber eighteen  (18)  being  for  the  sum  of  three 
hundred  dollars;  said  bonds  to  become  dne 
In  ten  years,  and  payable,  after  the  end 
of  three  years,  at  the  option  of  the  county, 
and  drawing  Interest  at  the  rate  of  six  per 
cent,  per  annum,  payable  annually,  amount- 
ing in  all  to  the  sum  of  eight  thousand  eight 
hundred  dollars.  Whereupon,  in  open  court, 
the  Judge  of  said  court  delivers  said  bonds 
to  L.  G.  Poe,  the  county  treasurer  of  said 
county,  taking  his  receipt  therefor,  and  at 
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tbc  same  time  the  said  county  treasurer  re- 
oeipts  to  the  said  county  clerk  for  the  said 
Donds,  at  which  time  the  court  Instructs  the 
county  treasurer  that  such  bonds  shall  not 
be  sold  for  less  than  par,  with  accrued  In- 
to^et,  in  cash,  or  the  warrants  of  said  Paw- 
nee county  Included  In  this  bonding,  and 
that  he  shall  not  pay  any  of  the  wammts 
included  In  this  bonding  In  any  other  man- 
ner, or  from  any  other  fund,  than  that  re- 
ceived from  the  sale  of  these  bonds.  To 
each  and  every  such  ruling  the  attorneys 
tot  Protestants  then  and  there  duly  excepted 
and  except  And  to  each  of  said  rulings  by 
which  any  of  said  warrants  are  included  in 
this  bonding,  attorneys  for  protestants  then 
and  there  duly  excepted  and  except  And  to 
each  of  said  rulings  by  which  any  of  the 
warrants  included  In  Exhibit  D,  excepting 
road  and  bridge  warrants,  are  excluded  from 
said  bonding,  said  attorneys  for  protestants 
then  and  there  duly  excepted  and  except 
Whereupon  attorneys  for  protestants  prayed 
an  appeal  to  the  supreme  court  of  Oklahoma 
territory,  and  were  granted  15  days  in  which 
to  prepare  and  file  a  case  made,  the  Judg- 
ment of  this  court  being  suspended  upon  the 
filing  of  a  bond  in  the  sum  of  $500,  and  the 
■county  treasurer  of  said  Pawnee  county  was 
thereupon  directed  that  he  should  not  In  any 
manner  dispose  of  said  bonds  pending  said 
appeal." 

From  this  Judgment  Roy  V.  Hoffman,  feel- 
lug  himself  aggrieved,  brings  the  case  here, 
and  assigns  errors  as  follows:  "The  court 
erred:  First  In  Including,  any  of  the  war- 
rants issued  prior  to  July  11, 1804,  in  the  list 
of  warrants  to  fund  which  bonds  were  Is- 
sued. Said  court  erred:  Second.  In  exclud- 
ing any  of  the  warrants  Issued  on  or  subse- 
quent to  July  11,  1894,  from  the  list  of  war- 
rants to  fund  which  bonds  were  issued. 
Third.  Said  court  erred  In  holding  that  war- 
rants issued  to  deputy  sheriffs  for  serving 
process  were  valid.  Fourth.  Said  court  err- 
ed In  excluding  the  warrants  of  said  county, 
numbered  from  522  to  528,  held  by  the  plain- 
tiff, from  said  bonding.  Fifth.  Said  court 
erred  in  holding  that  the  Interest  on  valid 
warrants  was  Invalid  when  It  exceeded  four 
per  cent,  of  the  assessed  valuation.  Where- 
fore, the  plaintiff  in  error  prays  that  said 
Judgment  so  rendered  may  be  reversed,  set 
aside,  and  held  for  naught,  and  that  the 
Judgment  may  be  ordered  to  be  rendered  In 
favor  of  the  plaintiff  In  error  and  against 
the  defendant  In  error,  and  that  the  plain- 
tiff In  error  be  restored  to  aU  rights  he  has 
lost  by  the  rendition  of  said  Judgment,  and 
for  such  other  and  further  relief  as  to  the 
court  may  seem  Just." 

John  F.  Stone,  for  plaintiff  in  error.  A.  J. 
Seay  and  Asp,  Shartell  &  Cottingham,  for 
defendant  In  error. ' 

SCOTT,  J.  This  cause  involves  the  same 
questions  presented  to  the  court  In  the  c&.kq' 


of  Nicholas  and  William  Sauer  v.  J.  W.  Mc- 
Murtry,  as  a  taxpayer  and  county  attorney 
of  U'oger  Mills  county,  and  was  consolidated 
with  this  one  for  the  purpose  of  argument 
before  this  court.  The  question  In  the  Paw- 
nee county  case  comes  to  this  court  by  the 
petition  in  error  of  holders  of  warrants  is- 
sued subsequent  to  the  first  assessment,  who 
claim  to  be  prejudiced  by  the  action  of  the 
district  court  of  Pawnee  county  excluding 
warrants  Issued  since  the  assessment  In  ex- 
cess of  the  4  per  cent  limit  from  the  txMid- 
Ing  process,  and  Including  warrants  Issued 
prior  to  that  time  therein.  The  presiding 
Judge  below  (Justice  BIERER)  held  to  the 
view  that  said  county  could  create  a  debt, 
within  the  law  prior  to  an  assessment,  not  In 
excess  of  4  per  centum  of  the  value  of  the 
taxable  property  In  said  county,  to  be  as- 
certained by  the  first  assessment  Chief 
Justice  DAlvB  concurs  In  this  view.  Justice 
liUKFOKD  entirely  dissents,  and  still  ad- 
heres to  the  view  expressed  in  the  New 
Vienna  Bank  Case,  as  applicable  to  this  case 
as  well  as  that  one.  Justice  McATEE,  con- 
curs fully  with  the  reasoning  in  this  opinion, 
notwithstanding  his  decision  In  the  Roger 
Mills  County  Case;  and  all  the  Justices  con- 
cur In  the  conclusions  reached  herein,  ex- 
cepting Justice  BURFORD,  In  affirming  the 
Judgment  of  the  court  below. 

The  case  from  Roger  liIUls  county  comes 
here  from  a  perpetual  injunction  granted  by 
the  district  court  of  that  county  against  the 
payment  of  any  warrants  issued  prior  to  the 
assessment,  on  the  petition  in  error  of  one 
of  the  holders  of  these  warrants,  complain- 
ing of  the  granting  of  such  an  order.  The 
case  of  City  of  Guthrie  v.  New  Vienna  Banl^ 
38  Pac.  4,  was  decided  by  this  court  on  the 
7th  day  of  September,  1894,  and  the  lan- 
guage used  in  that  case  has  been  construed 
by  counsel  for  plaintiff  In  error  as  decisive 
of  this  case;  and  the  public  at  large  has,  to 
some  extent,  regarded  that  decision  as  the  ex- 
pression of  the  court  upon  the  federal  limita- 
tion act  of  July  30,  1886.  The  indebtedness 
Involved  in  the  New  Vienna  Bank  Case 
arose  before  the  passage  of  the  organic  act 
of  Oklahoma  territory.  May  2,  1890;  and  in 
the  consideration  of  this  case  we  will  en- 
tirely eliminate  that  case,  and  treat  it  Inde- 
pendently, as  it  now  stands  before  us  oh  a 
rehearing  granted  at  the  January  term  of 
this  court.  Without  further  reference  to  the 
New  Vlenua  Bank  Case,  or  the  case  from 
Roger  Mills  county,  in  this  opinion,  we  will 
enter  upon  a  discussion  of  this  one  Inde- 
pendently, and  upon  its  full  merits,  as  pre- 
sented by  the  record,  and  the  laws  of  the 
United  States  and  of  this  territory  as  appli- 
cable thereto. 

The  various  assignments  of  error  present- 
ed and  relied  upon  by  counsel  for  plaintiff 
In  error  are  stated  In  one  proposition,  as  fol- 
lows: "Are  the  warrants  Issued  by  the 
counties  In  the  Cherokee  Strip  prior  to  the 
date  when  the  first  assessment  was  finally 
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completed  (July  11,  1894)  by  the  territorial 
board  of  equalization  valid,  either  in  whole 
or  in  part?"  Counsel  then  submits  proposi- 
tions which  may  be  classified  as  follows: 
(1)  Under  the  act  of  congress  approved  July 
30,  1886,  relating  to  municipal  debts  in  terri- 
tories of  the  United  States,  all  debts  of  mu- 
nicipal corporations  in  Oklahoma  in  excess 
of  4  per  cent  of  the  valuation  of  the  taxable 
property  therein,  as  shown  by  the  last  pre- 
ceding annual  assessment  for  territorial  and 
county  purposes,  are  void.  (2)  That  all  war- 
rants Issued  prior  to  the  first  assessment  for 
territorial  and  county  purposes  in  any  of 
the  counties  of  Oklahoma  are  void.  (3)  That 
warrants  issued  in  excess  of  the  constitu- 
tional limit  are  void  in  the  hands  of  inno- 
cent purchasers,  and  when  converted  into 
bonds  are  likewise  void,  no  matter  what 
language  the  recitals  may  contain.  (4)  That 
the  assessment  cannot  become  the  basis  of 
a  debt  until  it  has  been  finally  passed  upon 
by  the  territorial  board  of  equalization.  (5) 
That  there  is  no  relief  for  the  holder  of  such 
void  claims,  either  In  law  or  equity.  Coun- 
sel for  defendant  in  error  states  the  ques- 
tion involved  to  be  almost  literally  the  same, 
as  follows:  "Are  county  warrants  issued  by 
the  counties  of  Oklahoma  prior  to  the  mak- 
ing of  the  first  assessment  for  the  purpose 
of  taxation  invalid?"  It  is  submitted  by 
counsel  for  defendant  In  error  that  the  so- 
called  4  per  cent,  limitation  Imposed  by  the 
Act  of  1886  is  not  Involved  in  this  case  in 
any  manner,  and  no  proposition  presented 
by  the  record  is,  under  the  law,  affected 
thereby.  Three  propositions  are  stated 
briefly,  as  follows:  "First,  that  the  organic 
act  of  the  territory  of  Oklahoma  Is,  in  and 
of  Itself,  a  complete  Instrument,  defining 
the  exact  limit  of  the  organic  power  of  the 
territory  without  reference  to  any  other 
laws  passed  upon  kindred  subjects;  second, 
that  the  act  of  1886,  as  it  is  construed  In  the 
New  Vienna  Bank  Case,  Is  repugnant  to  the 
act  of  congress'  creating  the  territory  of 
Oklahoma,  and  especially  that  part  of  the 
act  creating  counties,  and  carrying  with  It 
the  implied  power  of  the  counties  to  main- 
tain their  organization  Instanter  without 
revenue;  and,  third,  the  act  is  excluded 
from  operation  upon  counties,  and  possibly 
olhet*  municipalities,  within  the  terms  of  sec- 
tion 28,  as  being  Inapplicable  to  the  condi- 
tions and  necessities  of  the  people."  It  is 
also  contended  by  counsel  for  defendant  In 
error  that  the  contemporary  construction  of 
the  various  acts  by  those  officers  charged 
with  the  duty  of  carrying  their  provisions 
Into  execution  should  be  regarded  as  of 
great  moment  in  the  determination  of  their 
legal  effect  at  this  time. 

We  collate  and  quote  the  several  statutes 
affecting  the  case.  The  act  of  July  30,  1886, 
known  as  the  "Federal  Limitation  Act,"  con- 
tains provisions  as  follows:  Section  1  for- 
hids  the  passage  of  local  or  special  laws,  in 
certain  enumerated  cases,  by  any  of  the  ter- 


ritories now  or  hereafter  organized.  Section 
2  reads:  "That  no  territory  of  the  United 
States  now  or  hereafter  to  be  organized,  or 
any  political  or  municipal  corporation  or 
sub-divlslon  of  any  such  territory,  shall  here- 
after make  any  subscription  to  the  capital 
stock  of  any  incorporated  company,  or  com- 
pany or  association  having  corporate  pow- 
ers, or  in  any  manner  loan  its  credit  to  or 
use  it  for  the  benefit  of  any  such  company  or 
association,  or  borrow  any  money  for  the 
use  of  any  such  company  or  association." 
Section  3  reads:  "That  no  law  of  any  terri- 
torial legislature  shall  authorize  any  debt 
to  be  contracted  by  or  on  behalf  of  such  ter- 
ritory except  In  the  following  cases:  To 
meet  a  casual  deficit  in  tne  revenues,  to 
pay  the  Interest  upon  the  territorial  debt, 
to  suppress  insurrections,  or  to  provide  for 
the  public  defense,  except  that  In  addition 
to  any  indebtedness  created  for  such  pur- 
poses, the  legislature  may  authorize  a  loan 
for  the  erection  of  penal,  charitable  or  edu- 
cational institutions  for  such  territory,  if  the 
total  Indebtedness  of  the  territory  Is  not 
thereby  made  to  exceed  one  per  centum  upon 
the  assessed  value  of  the  taxable  property 
In  such  territory  as  shown  by  the  last  gen- 
eral assessment  for  taxation.  And  nothing 
in  this  act  shall  be  construed  to  prohibit  the 
refunding  of  any  existing  indebtedness  of 
such  territory  or  of  any  political  or  munici- 
pal corporation,  county,  or  other  sub-divlslon 
therein."  Section  4  reads:  "That  no  polit- 
ical or  municipal  corporation,  or  other  sub- 
division in  any  of  the  territories  of  the 
United  States  shall  ever  become  indebted  In 
any  manner  or  for  any  purpose  to  any 
amount  In  the  aggregate.  Including  existing 
indebtedness,  exceeding  four  per  centum  on 
the  value  of  the  taxable  property  within 
such  corporation,  county,  or  sub-division,  to 
be  ascertained  by  the  last  assessment  for 
territorial  and  county  taxes  previous  to  the 
Incurring  of  such  indebtedness;  and  all 
bonds  or  obligations  In  excess  of  such 
amount  given  by  such  corporation  shall  be 
void;  that  nothing  in  this  act  contained 
shall  be  so  construed  as  to  affect  the  valid- 
ity of  any  act  of  any  territorial  legislature 
heretofore  enacted,  or  of  any  obligations  ex- 
isting or  contracted  thereunder,  nor  to  pre- 
clude the  issuing  of  bonds  already  contracted 
for  In  pursuance  of  express  provisions  of 
law;  nor  to  prevent  any  territorial  legisla- 
ture from  legillizlng  the  acts  of  any  county, 
municipal  coi-poration,  or  subdivision  o'  any 
territory  as  to  any  bonds  heretofore  iS8ue<I 
or  contracted  to  be  issued."  Section  7  reads: 
"That  all  acts  and  parts  of  acts  hereafter 
passed  by  any  territorial  legislature  in  con- 
flict with  the  provisions  of  this  act  shall  be 
null  and  void."  The  latter  portion  of  sec- 
tion 1  of  the  organic  act  of  Oklahoma  terri- 
tory, passed  May  2,  18'J0,  reads:  "•  •  • 
Whenever  the  interest  of  the  ChMxikee  IndLtns 
in  the  land  known  as  the  Cherokee  Outlet 
shall  have  been  extinguished  and  the  presi- 


Digitized  by 


Google 


OkL) 


HOFFMAN  0.  COUNTY  COM'BS. 


571 


deot  shall  make  proclamation  thereof,  said 
Outlet  shall  thereupon  and  without  further 
legislation  b^ome  a  part  of  the  territory  of 
Oklahoma.  Any  other  lands  within  the  In- 
dian Territory  not  embraced  within  these 
boundaries  shall  hereafter  become  a  part  of 
the  territory  of  Oklahoma  wbeneyer  the  In- 
dian Nation  or  tribe  owning  such  lands 
shall  signify  to  the  president  of  the  United 
States  in  legal  manner  its  assent  that  such 
lands  shall  so  become  a  part  of  the  territory 
of  Oklahoma,  and  the  president  shall  there- 
upon make  proclamation  to  that  effect"  The 
material  portion  of  section  14  of  the  act  of 
March  3,  1803  (27  Stat.  645),  opening  the 
Cherokee  Outlet  and  the  Pawnee  and  Ton- 
kawa  Indian  reservations  to  settlement, 
reads:  "Before  any  of  the  aforesaid  lands 
are  open  to  settlement  it  shall  be  the  duty 
of  the  secretary  of  the  Interior  to  dirlde  the 
same  into  counties  which  shall  contain  as 
near  as  possible  not  less  than  five  hundred 
square  miles  In  each  county.  In  establish- 
ing said  county  lines  the  secretary  is  hereby 
authorized  to  extend  the  lines  of  the  counties 
already  located  so  as  to  make  the  area  of 
said  counties  equal,  as  near  as  may  be,  to 
the  area  of  the  counties  provided  for  In  this 
act"  The  second  clause  of  the  organic  act 
passed  May  2,  1800,  contains  this  provi- 
sion: "That  for  the  purpose  of  facilitating 
the  organization  of  a  temporary  government 
in  the  territory  of  Oklahoma,  seven  counties 
are  hereby  established  therein,  to  be  known, 
until  after  the  first  election  in  the  territory, 
as  First  County,  the  Second  County,  the 
Third  County,  the  Fourth  County,  the  Fifth 
County,  and  the  Sixth  County,  the  bounda- 
ries of  which  shall  be  fixed  by  the  governor 
of  the  territory  until  otherwise  provided  by 
the  legislative  assembly  thereof.  The  coun- 
ty seat  of  the  First  County  shall  be  at  Guth- 
rie. The  county  seat  of  the  Second  County 
shall  be  at  Oklahoma  City.  The  county  seat 
of  the  Third  County  shall  be  at  Norman. 
The  county  seat  of  the  Foiuth  County  shall 
be  at  El  Reno.  The  county,  seat  of  the 
Fifth  County  shall  be  at  Kingfisher  City. 
The  Sixth  County  seat  shall  be  at  Stillwater. 
The  Seventh  County  shall  embrace  all  that 
portion  of  the  territory  lying  west  of  the 
one  hundredth  meridian,  known  as  the  Pub- 
lic Land  Strip,  the  county  seat  of  which  shall 
be  at  Bcavw:  provided,  that  the  county  seats 
located  by  this  act  may  be  cnanged  in  such 
manner  as  the  territorial  legislature  may 
provide."  Section  2  of  the  organic  act  reads: 
"That  the  executive  power  of  the  territory 
of  Oklahoma  shall  be  vested  in  a  governor, 
who  shall  hold  his  office  for  four  years,  and 
antll  his  successor  shall  be  appointed  and 
qualified,  unless  sooner  removed  by  the  pres- 
ident of  the  United  States.  The  governor 
shall  reside  within  said  territory;  shall  be 
commander  in  chief  of  the  militia  thereof; 
be  may  grant  pardons  for  offenses  against 
the  laws  of  said  territory,  and  reprieves  for 
offenses    against   the    laws    of   the    United 


States,  until  the  decision  of  the  president 
can  be  made  known  thereon;  he  shall  com- 
mission all  officers  who  shall  be  appointed 
to  office  under  the  laws  of  said  territory  and 
shall  take  care  that  the  laws  be  faithfully 
executed."  Section  7  of  the  organic  act 
(Hay  2,  1890)  reads:  "That  aU  township, 
district  and  county  officers,  not  herein  other- 
wise provided  for,  shall  be  appointed  or 
elected,  as  the  case  may  be,  In  such  manner 
as  shall  be  provided  by  the  governor  and 
legislative  assembly  of  the  territory.  The 
governor  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  council,  ap- 
point all  officers  not  herein  otherwise  pro- 
vided for,  and  In  the  first  instance  the  gov- 
ernor alone  may  appoint  all  such  officers, 
who  shall  hold  their  offices  until  the  end 
of  the  first  session  of  the  legislative  assem- 
bly." Section  6  of  the  organic  act  (May  2, 
1880)  reads:  "That  the  legislative  power  of 
the  terrltoiy  shall  extend  to  all  rightful 
subjects  of  legislation,  not  Inconsistent  with 
the  constitution  and  laws  of  the  United 
States,  but  no  law  shall  be  passed  interfer- 
ing with  the  primary  disposal  of  soli;  no 
tax  shall  be  imposed  upon  the  property  of 
the  United  States,  nor  shall  the  lands  or 
other  property  of  •  non-residents  be  taxed 
higher  than  the  lands  or  other  property  of 
residents,  nor  shall  any  law  be  passed  im- 
pairing the  right  to  private  property;  nor 
shall  any  unequal  discrimination  be  made  in 
taxing  different  kinds  of  property,  but  all 
property  subject  to  the  taxation  shall  l>e  tax^ 
ed  in  proportion  to  its  value:  provided  that 
nothing  therein  shall  be  held  to  prohibit  the 
levying  and  collecting  license  or  special  taxes 
In  the  territory,  from  persons  engaged  in 
any  business  therein,  if  the  legislative  power 
shall  consider  such  taxes  necessary."  In 
pursuance  of  the  above  grant  of  legislative 
power,  there  has  been  enacted  a  complete 
political  code.  The  powers,  duties,  and  lia- 
bilities of  municipalities  and  municipal  offi- 
cers are  clearly  defined  and  laid  down;  and 
all  these  laws,  except  those  passed  at  the 
last  session  of  the  legislative  assembly,  were 
In  existence  on  the  Kith  day  of  September, 
1.S93,  when  the  Cherokee  Outlet  was  opened 
for  settlement,  and,  under  the  law,  became 
a  part  of  the  territory  of  Oklahoma.  Pawnee 
county,  the  municipality  involved  in  this 
case.  Is  a  part  of  the  country  so  opened  to 
settlement  on  the  Itith  day  of  September, 
1803,  by  proclamation  of  the  president,  un- 
der the  act  of  March  3,  1893.  Section  11  of 
the  organic  act  put  in  force  certain  enumer- 
ated chapters  of  the  Compiled  Laws  of  the 
State  of  Nebraska,  to  remain  in  effect  until  the 
adjournment  of  the  first  session  of  the  legis- 
lative assembly;  and  under  said  laws,  coun- 
ty, district,  and  township  offices  were  creat- 
ed, and  under  section  7  of  the  organic  act  said 
offices  were  filled  by  proper  appointment. 
Section  28  of  the  organic  act  reads:  "That 
the  constitution  and  all  the  laws  of  the 
United  States  not  locally  inapplicable  shall, 
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except  so  far  as  modified  by  this  act,  have 
the  same  force  and  effect  as  elsewhere  with- 
in the  United  States;  and  all  acts  and  parts 
of  acts  In  conflict  with  the  provisions  of  this 
act  are  as  to  their  effect  in  said  territory  of 
Oklahoma  hereby  repealed;  provided,  that 
section  eighteen  hundred  and  flfty  of  the 
Revised  Statutes  of  the  United  States  shall 
not  apply  to  the  territory  of  Oklahoma." 

Thus  we  have  stated  the  propositions  and 
the  statutes  and  provisions  alleged  to  have 
application  thereto,  but  to  still  more  simpli- 
fy the  real  question,  and  more  clearly  define 
and  set  out  our  complicated  legal  status, 
present  boundaries,  and  contemporaneous 
history,  a  slight  retrospective  review  will  be 
necessary.  Oklahoma  territory,  as  now  con- 
stituted by  the  various  laws  of  congress,  em- 
braces un  area  of  about  39,000  square  miles, 
and  contains  22  counties.  On  the  3d  day  of 
March,  1889,  President  Harrison,  by  execu- 
tive proclamation  under  the  act  of  March  2, 
1889,  before  the  organization  of  Oklahoma, 
declared  the  original  territory  embraced 
within  the  boundaries  of  old  Oklahoma  open 
to  setUement  on  the  22d  day  of  April,  1889. 
On  the  2d  day  of  May,  1890,  the  organic  act 
of  Oklahoma  territory  was  passed,  and  a 
temporary  government,  by  the  name  of  the 
"Territory  of  Oklahoma,"  was  erected.  See 
26  Stat.  81.  By  the  terms  of  section  4  of 
said  organic  act,  this  territory  was  subdi- 
vided into  seven  counties,  to  be  known,  un- 
til after  the  first  election  in  the  territory,  as 
•  "First  County,"  now  Logan  coimty;  "Second 
County,"  now  Oklahoma  county;  "Third 
County,"  now  Cleveland  county;  "Fourth 
County,"  now  Canadian  county;-  "Fifth  Coun- 
ty," now  Kingfisher  county;  "Sixth  County," 
now  Payne  county;  and  "Seventh  County," 
being  the  tract  of  land  known  as  the  "Public 
Land  Strip,"  and  now  Beaver  county.  As 
heretofore  stated,  by  the  terms  of  section 
11  of  the  organic  act  certain 'chapters  of  the 
Compiled  Laws  of  the  State  of  Nebraska 
were  put  In  force,  in  so  far  as  they  were 
locally  applicable,  and  not  In  conflict  with 
the  laws  of  the  United  States,  until  after  the 
adjournment  of  the  first  session  of  the  leg- 
islative assembly;  and,  under  proper  heads, 
certain  township,  county,  and  district  ofllces 
were  created.  Section  7  of  the  organic  act 
provides  that  in  the  first  Instance  the  gov- 
ernor alone  shall  appoint  all  such  officers, 
and  that  they  shall  hold  their  offices  until 
the  adjournment  of  the  first  session  of  the 
legislative  assembly.  George  W.  Steele,  as 
governor  of  Oklahoma,  appointed  a  full  corps 
of  county,  township,  and  district  officers  for 
all  of  said  counties  so  established  by  the 
organic  act  and  the  laws  of  Nebraska  put  In 
force  by  said  act,  and  said  officers  immedi- 
ately entered  upon  the  discharge  of  their 
duties.  Upon  the  adjournment  of  the  first 
session  of  the  legislative  assembly  of  Okla- 
homa territory,  all  these  offices  having  been 
created  thereby,  the  laws  of  Nebraska  had 
served  the  purpose  Intended  by  congress,  aud 


were  no  longer  applicable  or  in  force.  The- 
first  legislative  assembly  of  Oklahoma  ter- 
ritory convened  on  the  27th  day  of  Augrnst, 

1890,  and  adjourned  on  the  24th  day  of  De- 
cember, 1890.  The  published  statutes  of  Ok- 
lahoma (1890)  then  took  the  place  of  the  laws 
of  Nebraska,  and  the  organic  act  stood  as 
our  constitution.  All  of  which  has  so  re- 
mained from  said  time  until  the  present,  ex- 
cept as  amended  or  repealed  by  subsequent 
sessions  of  congress,  or  the  territorial  leg- 
islature.    On    the  22d   day   of    September, 

1891,  the  country  now  known  as  the  counties 
of  Lincoln  and  Pottawatomie,  of  the  terri- 
tory of  Oklahoma,  were  opened  to  settlement 
by  proclamation  of  the  president  of  the  Unit- 
ed States,  dated  September  18,  1891,  issued 
under  and  In  pursuance  of  an  act  of  con- 
gress opproved  March  13,1891;  said  counties- 
then  being  designated  as  "A"  and  "B"  conn- 
ties,  and  behig  a  part  of  the  Sac  and  Fox  and 
Iowa  Nations  of  Indians,  the  Citizen  Band  of 
Pottawatomie  Indians,  and  the  absentee- 
Shawnee  Indians.  By  the  proper  authority, 
a  full  corps  of  county,  township,  and  dis- 
trict officers  for  said  counties  were  appointed, 
and  said  officers  entered  upon  the  duties  oc 
their  respective  offices,  George  W.  Steele  still 
being  governor  of  the  territory.  On  the  19th 
day  of  April,  1892,  that  country  known  as 
the  "Cheyenne  and  Arrapahoe  Country"  was, 
by  proclamation  of  the  president  of  the  Unit- 
ed States,  issued  under  the  act  of  congress 
approved  March  3,  1891,  opened  for  settle- 
ment; and  In  pursuance  of  existing  provisions 
of  law  (Hon.  A.  J.  Seay  being  governor)  a 
full  corps  of  county,  township,  and  district 
officers  were  appointed,  who  proceeded  to  ex- 
ercise their  functions  as  such.  The  country 
so  opened  was  subdivided  into  the  counties 
of  "C,"  now  Blaine  county;  "D,"  stUl  "D" 
county;  "E,"  now  Day  county;  "P,"  now 
Roger  Mills  county;  "G,"  still  "G"  county; 
and  "H,"  now  Washita  county.  On  the  10th 
day  of  September,  1893,  the  Cherokee  Outlet 
and  the  Pawnee  and  Tonkawa  Indian  reser- 
vations wexe,  by  executive  proclamation, 
opened  to  settlement  under  the  act  of  March 
3,  1883,  and  divided  into  the  counties  of  "K," 
now  Kay  county;  "L,"  now  Grant  county: 
"M,"  now  Woods  county;  "N,"  now  Wooc 
ward  county;  "O,"  now  Garfield  county;  "P," 
now  Noble  county;  and  **Q,"  now  Pawnee 
county.  And  in  pursuonce  of  existing  pro- 
visions of  law  the  governor  of  said  territory, 
William  C.  Renfrew,  appointed  a  full  corps 
of  county  officers  for  each  of  the  counties 
contained  in  said  territory  bo  opened  to  set- 
tlement. This  country  so  opened  consists  of 
lands  formerly  owned  by  the  Cherokee,  Paw- 
nee, and  Tonkawa  Nations  of  Indians.  On 
the  23d  day  of  May,  1895,  by  proclamation  of 
the  president,  the  Kickapoo  Indian  reserva- 
tion was  opened  to  settlement  under  the  pro- 
visions of  the  act  of  congress  of  March  3, 
1893.  No  new  counties  were  organized,  bat 
said  country  bad  been  attached  to  Logan  and 
Oklahoma  counties  for  Judicial  purposes.    On 
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the  29th  day  of  May,  1890,  the  frapreme  court 
of  the  territory  ol  Oklahonta  was  organized, 
and  said  territory  of  Oklahoma  was  divided 
Into  three  Judicial  districts,  nnder  section  9 
of  the  organic  act;  and  npon  the  opening  of 
"A"  and  "B"  counties  (now  Lincoln  and  Pot- 
tawatomie counties)  said  counties  -  were  at- 
tached to,  and  made  a  part  of,  the  First  and 
Third  judicial  districts  of  said  territory,  and 
cotntB  established  therein.  Upon  the  open- 
ing of  the  Cheyenne  and  Arrapahoe  country 
the  territory  of  Oklahoma  was  fediatrlcted, 
and  that  country  became  a  part  of  the  Sec- 
ond Judicial  district  of  aald  territory.  Upon 
the  opening  of  the  Cherokee  Outlet  itnd  the 
Pawnee  and  Tonkawa  reservations  the  ter- 
ritory was  again  redistricted,  and  said  res- 
ervations were  embraced  within  proper  Ju- 
dicial districts.  By  the  act  of  congress  of 
December  21,  1893,  two  additional  associate 
Justices  of  the  supreme  court  were  appointed, 
and  the  territory  of  Oklahoma  was  again  re- 
districted  into  five  judicial  districts,  and  so 
stands  at  this  time. 

Thus  It  will  be  observed  that  ftom  and 
after  the  passage  of  the  organic  act  (May  2, 
1890),  this  territory  has  had  a  complete  gov- 
ernment, provided  by  congress  and  the  laws 
of  the  territory  passed  by  the  legislative  as- 
sembly. In  each  of  the  so  orgfinlzed  and  es- 
tablisbed  counties  a  full  set  of  officers  were 
appointed  by  the  proper  authority,  and  the 
entire  machinery  of  county  government  put 
Into  operation,  before  any  assessment  was 
ever  had;  and  all  of  them.  Including  Pawnee 
county  (now  In  question),  created  indebted- 
ness and  Incurred  liabilities,  in  pursuance  of 
their  supposed  power,  prior  to  making  an  as- 
sessment for  county  and  territorial  taxes. 

From  this  review  the  construction  of  offi- 
cers charged  with  the  execution  of  these  laws, 
from  the  president  of  the  United  States  down, 
80  far  as  the  appointment  and  qualification  of 
officers  and  the  establishment  and  organiza- 
tion of  the  municipalities  embraced  within  the 
boundaries  of  Oklahoma  territory  have  been 
Involved,  can  be  seen;  and  such  consrtructlon, 
if  made  honestly  and  in  good  faith,  should 
have  erreat  weight  in  the  determination  of 
this  question.  It  is  conceded  that  the  various 
officers  charged  with  the  execution  of  those 
laws  did  so  pn^terly,  and  that  the  Cherokee 
Outlet,  as  well  as  other  portions  of  Oklaho- 
ma, was  opened  to  settlement,  the  counties 
establlsbed,  offices  created,  and  officers  ap- 
pointed, in  accordance  with  the  laws  enacted 
for  that  purpose.  In  fact,  all  parties  go  hand 
in  Imnd  down  ^to  the  point  where  the  country 
Is  opened,  the  counties  or  municipalities  de- 
fined and  established,  the  various  officers  creat- 
ed and  filled  by  the  proper  authority,  and 
the  officers  duly  qualified  as  provided  by  law; 
and  then,  and  not  until  then,  is  issue  tak«i. 
Thus,  at  length,  we  have  squarely  reached 
the  question;  and  in  dealing  with  It  we  are 
not  unmindful  of  its  Importance  In  the  com- 
mercial world,  and  the  deep  responsibility 
upon  the  court  in  arriving  at  a  correct  deter- 


mination. We  have  therefore  desired  to  omit 
nothing  that  would  achieve  this  end.  We 
have  received  much  valuable  aid  from  the 
very  able  and  elaborate  briefs  filed  by  coun- 
sel on  either  side,  all  of  which  discloses  evi- 
dence of  deep  and  careful  research,  as  well 
as  a  great  familiarity  with  the  subject.  Xet 
we  will  be  unable  to  adopt  the  theory  of  either 
side,  as  a  whole;  but  we  believe  the  conclu- 
sion reached  by  the  court  after  a  full  consid- 
eration of  argument  and  briefs,  together  with 
extensive  Independent  research  and  delibera- 
tion, to  be  correct  under  the  law,  and  Just  in 
equity  and  good  conscience. 

The  plaintiff  in  error  contends  that  the  end 
has  been  reached,  because  there  are  no  pro- 
visions of  law  for  raising  revenue  for  the 
purpose  of  enabling  the  authorities  to  dis- 
charge the  functions  of  county  government, 
and  that  no  'valid  debt  can  be  incurred  until 
there  has  been  an  assessment,  and  for  these 
reasons  the  county  government  must  be 
brought  to  a  standstill.  The  defendant  in  er- 
ror contends  that  the  provisions  of  section  4 
of  the  act  of  July  30,  1886,  are  inapplicable, 
or  have  been  repealed,. and  that,  while  It  is 
true  that  there  are  no  adequate  laws  in  force 
for  the  raising  of  revenue,  yet,  under  the  im- 
plied corx>orate  powers  of  the  municipalities. ' 
valid  evidences  of  debt  can  be  issued,  and 
such  municipalities  enabled  to  exist,  and  dis- 
charge their  functions  under  the  law  notwith- 
standing. 

It  is  established  doctrine  that  a  municipal- 
ity has  the  Implied  power  to  Incur  indebted- 
ness whenever  it  Is  necessary  to  do  so  to  carry 
out  any  power  conferred  upon  It,  unless  the 
contracting  of  such  debt  Is  prohibited  by  stat- 
ute. It  follows,  then,  that  Pawnee  county, 
upon  being  fully  established,  organized,  and 
equipped  with  all  necessary  officers,  as  re- 
quired by  law,  had  the  power  to  contract 
debts  for  the  necessary  x>urpoae  of  existence, 
unless  section  4  of  the  act  of  July  30,  1886, 
was  in  force  to  prevent  It.  This  statute  was 
passed  nearly  four  years  before  Oklahoma,  as 
a  territory,  had  any  existence,  and  contem- 
plated existing  indebtedness,  by  the  use  of  the 
words,  "including  existing  indebtedness." 
While  this  is  true,  there  is  no  doubt  in  the 
mind  of  the  court  tliat  all  the  laws  of  the 
United  States  or  the  territory  of  Oklahoma 
In  force  in  old  Oklahoma,  so  far  as  applicable, 
became  operative  eo  Instante  upon  the  estab- 
lishment and  organization  of  Pawnee  county. 
It  was  made  a  part  of  Oklahoma  territory  by 
act  of  congress,  and  it  was,  of  course.  Intend- 
ed by  congress  that  It  should  be  subject  to  and 
governed  l^  the  same  laws.  Section  28  of 
the  organic  act  placed  the  constitution,  and 
all  laws  of  the  United  States  not  locally  inap- 
plicable, in  force  in  Oklahoma,  except  as 
modified  in  said  organic  act,  the  same  as  else- 
where in  the  United  States,  and  repealed  all 
acts  and  parts  of  acts  In  confiict  with  said 
organic  act,  as  to  their  effect  In  Oklahoma. 
It  is  apparent,  then,  and  should  not  be  con- 
troverted, that  all  acts  and  statutes  of  the 
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United  Stated  applicable  to  our  country  and 
conditions,  and  not  In  conflict  with  tbe  pro- 
visions of  the  organic  act,  immediately  took 
effect  upon  the  passage  thereof,  and  also  went 
into  effect  and  became  applicable  to  the  ter- 
ritory added  to  our  domain  from  time  to  time 
under  the  laws  of  congress  as  heretofore  sfat- 
ed.  It  would  not  support  good  reason  to  con- 
tend that,  unless  an  entire  statute  were  ap- 
plicable at  once  upon  the  passage  of  the  or- 
ganic act,  it  never  could  become  applicable, 
or  that  the  time  never  could  arrive  when,  if 
In  conflict  with  the  organic  act,  the  repug- 
nancy would  no  longer  exist  So,  then,  the 
contention  of  counsel  for  plaintiff  in  error, 
that  "locally  inapplicable"  refers  to  place, 
and  not  to  time,  is  unsound.  Before  us  we 
have  a  living  example.  The  domain  now  em- 
braced in  the  boundaries  of  Pawnee  could  in 
no  manner  be  affected  by  the  act  of  1886  until 
such  time  as  it  became  a  municipality,  and  a 
part  of  a  territory  of  the  United  States.  Un- 
der the  very  argument  of  counsel  for  plain- 
tiff in  error,  the  statute  could  have  no  ap- 
plication, for  the  purpose  of  laying  the  found- 
ation of  a  debt,  until  such  time  after  the 
opening  of  the  Cherokee  Outlet  and  the  or- 
ganization and  equipment  of  the  county  as 
an  assessment  had  been  made  for  territorial 
and  county  taxes.  It  Is  clear  that  time.  In 
this  case,  has  as  much  to  do  with  the  appli- 
cability of  this  statute  as  place,  and  that  sec- 
tion 4  of  the  act  of  188G  could  have  no  ap- 
plication to  Pawnee  county  until  after  the 
first  assessment  of  the  taxable  property  there- 
in for  territorial  and  county  taxes  was  made, 
or  that  said  act  is  in  conflict  with  some  of 
the  other  provisions  of  law,  and  hence  re- 
I)eaied  by  section  28  of  the  orgianic  act,  as  to 
its  application  in  Pawnee  county.  Time  has 
intervened  since  the  organization  of  the  coun- 
ty to  make  the  law  applicable,  or  has  rendered 
it  no  longer  repugnant,  which  is  the  same  In 
effect  Neither  is  it  sound  to  contend  that 
section  4  could  only  have  such  application  to 
Pawnee  county  as  it  had  to  the  balance  of 
Oklahoma  territory.  This  would  be  true  If 
Pawnee  county  were  in  the  exact  legal  status 
as  the  balance  of  Oklahoma.  If  the  status  of 
Pawnee  county  as  a  municipality  is  such  that 
it  can  come  within  the  provisions  of  said  act, 
then  just  so  far  is  said  act  applicable  there- 
to, and  just  so  far  is  the  act  repealed,  as  to 
its  effect  therein,  by  section  28  of  the  organic 
act. 

When  Pawnee  county  was  organized  and 
ready  for  business  could  section  4  be  wholly 
applicable?  This  question  will  have  to  be 
answered  in  the  negative.  It  could  not  l>e 
applicable  because  Pawnee  county  had  not 
had  an  assessment  of  the  taxable  property 
therein  for  county  and  territorial  taxes,  in 
order  to  lay  the  foundation  so  that  a  debt 
might  be  incurred  under  said  act  We  have 
said  that  a  corporation  has  the  implied  power 
to  contract  a  debt  when  necessary  to  carry 
out  any  obligation  laid  or  power  conferred 
upon  it,  nnless  prohibited  by  statute.    We 


are  certain  that  congress  recognized  this  as  a 
principle  of  law,  and  when,  by  express  enact- 
ment, these  counties  were  created,  it  was  in- 
tended tliat  they  should  exist  by  the  exercise 
of  this  power,  or  means  of  raising  revenue 
would  have  been  provided.  It  would  be  at- 
tributing criminality,  negligence,  imbecility- 
one  or  all— to  congress,  to  hold  that,  either 
by  oversight  ignorance,  or  design,  these  coun- 
ties, populated  in  a  day  with  a  wild  rush  for 
homes,  or  greed,  were  to  be  left  In  such  a 
pitiable  and  helpless  condition,  without  rev- 
enue, or  any  means  whatever  for  the  protec- 
tion of  life,  liberty,  or  property  of  the  person 
by  a  proper  enforcement  and  execution  of  the 
law.  Indeed,  as  has  been  suggested,  the  mak- 
ing of  an  assessment  Itself  could  not  be  ef- 
fected, because  it  would  necessarily  Involve 
the  creation  of  a  debt,  which,  under  the  con- 
tention of  counsel,  would  be  void.  It  was  the 
undoubted  purpose  of  congress  to  have  these 
counties  thus  exist,  and  the  intention  that 
the  provisions  of  section  4  should  be  h^d  in- 
applicable, or  repealed,  as  to  Its  effect  in  such 
cases. 

It  may  be  asked,  what  If  the  necessities 
or  prodigality  of  the  county  government 
should  be  so  great  as  to  run  the  county  in 
debt  to  an  amount  beyond  the  limit  of  4 
per  cent  of  the  taxable  property  prior  to 
an  assessment?  It  may  be  further  asked 
If,  under  this  construction,  there  is  any  limit 
at  all  before  an  assessment  ia  made?  In 
answer  to  this,  we  would  be  compelled  to 
hold  that  until  an  assessment  has  been  made 
section  4  can  have  no  application  whatever- 
First,  because  no  assessment  has  ever  been 
made;  and,  second,  because,  under  the  stat- 
ute, there  is  no  means  of  applying  the  4  per 
cent,  limitation,  except  upon  the  basis  laid 
by  the  assessment  Four  per  cent  of  the 
taxable  property  prior  to  an  assessment  Is 
an  unknown  quantity,  and  cannot  be  mathe- 
matically determined;  and  section  4  of  said 
act  can  only  be  held  to  be  wholly  applicable 
or  wholly  inapplicable  prior  to  an  assess 
ment.  It  would  be  a  mistaken  view  to  holu 
that  section  4  makes  reference  to  the  last 
assessment  as  a  period  when  the  first  in- 
debtedness might  be  incurred,  instead  of 
regarding  it  as  a  basis  for  the  ascertainment 
of  the  amount  of  indebtedness  that  may  be 
created.  This  must  be  true,  for  in  ISSO, 
when  the  act  was  passed,  thfere  was  no  ter- 
ritory in  existence  where  no  assessment  had 
been  made  therein ;  and  said  act  was  passe<f 
with  especial  reference  to  existing  territories 
and  existing  indebtedness,  counties  com- 
pletely organized  and  equipped,  and  assess- 
ment of  the  taxable  pr(H)erty  made  therein. 
There  is  good  reason  In  regarding  section  4 
as  inapplicable  prior  to  an  assessment  but 
not  afterwards.  After  the  assessment  is 
made  this  municipality  comes  clearly  within 
the  statute.  It  provides  "that  no  political 
or  municipal  corporation  or  other  sub-divi- 
sion in  any  of  the  territories  of  the  United 
States  shall  ever  become  indebted  in  auy 
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manner  or  for  any  purpose  to  any  amount 
In  the  aggregate,  including  existing  indebt- 
edness, exceeding  four  per  centum  on  the 
value  of  the  taxable  property  within  such 
corporation,  county,  or  sub-division,  to  be 
ascertained  by  the  last  assessment  for  ter- 
ritorial and  county  taxes  previous  to  the 
Incurring  of  such  indebtedness;  and  all 
bonds  or  obligations  in  excess  of  such 
amount  given  by  such  corporation  shall  be 
Toid."  Pawnee  county  is  a  municipal  cor- 
poration. It  Is  located  In  a  territory  of  the 
United  States.  The  taxable  property  there- 
in has  been  assessed  as  provided  by  law. 
The  laws  of  the  United  States  and  the  terri- 
tory have  application  thereto,  as  any  other 
municipality  whose  legal  status  is  the  same, 
rendered  so  by  the  same  power  and  auth<M> 
ity.  The  only  difTerence— if  that  amounts  to 
a  legal  difference— is  that  a  debt  has  been 
contracted  previous  to  the  assessment.  It 
Is  also  true  that  debts  were  contracted  and 
in  existence  in  the  territories  of  the  United 
States  in  1886,  when  the  act  was  passed. 
This  is  evident  from  the  use  of  the  words, 
"Including  existing  indebtedness."  When 
this  statute  became  applicable  to  Pawnee 
coimty,  said  Pawnee  county  having  an  exist- 
ing indebtedness,  having  had  an  assessment, 
and  being  a  municipal  corporation,  and  sit- 
uated in  a  territory  of  the  United  States, 
who  will  undertake  to  define  the  distinc- 
tion between  Pawnee  county,  in  this  con- 
tlttion,  and  a  county  in  the  territory  of  New 
Mexico,  in  1886,— at  the  time  of  the  passage 
of  said  act;  said  county  in  New  Mexico  be- 
ing a  municipal  corporation,  having  had  an 
assessment,  having  an  existing  indebtedness, 
ajid  being  situated  in  a  territory  of  the  Unit- 
ed States?  Certainly  no  one  would  attempt 
such  a  distinction.  So  we  can  see  no  es- 
cape  from  the  conclusion  that  the  valid  in- 
debtedness incurred  in  Pawnee  county  prior 
to  an  assessment  must  be  regarded  as  com- 
parable to  the  indebtedness  existing  in  sim- 
ilar municipalities  in  other  territories  of  the 
United  States  in  1886,  when  tbis  act  was 
passed.  * 

We  presume  congress  intended  that,  if  ex- 
isting indebtedness  reached  or  exceeded  4 
per  cent,  of  the  assessed  valuation,  no  great- 
er debt  could  be  incurred,  but  that  such  an 
impoverished  condition  of  affairs  would  ap- 
peal to  the  wisdom  of  the  proper  legislative 
authority.  There  are  many  ways  to  relieve 
Auch  a  condition,  but  a  discussion  of  the 
matter  need  not  take  place  here.  We  have 
not  to  deal  wltb  that  phase  of  the  question. 
Neitlier  have  we  to  deal  with  the  suggestion 
of  counsel  for  plaintiff  in  error— which  Is 
■wholly  outside  of  the  record— that  corrupt 
officers,  nnlees  restrained  by  the  limitation 
referred  to,  will  hopelessly  burden  a  munic- 
ipality with  debt  We  can  only  say  that  if 
debts  Incurred  are  fraudulent  there  Is  ample 
relief,  but  the  court,  so  far  as  this  record  is 
concerned,  is  bound  to  presume  that  the 
Indebtedness  was  necessarily  created,  and 


valid,  so  far  as  It  was  incurred  within  ex* 
Istlng  provisions  of  law. 

From  this  reasoning  it  follows  that  section 
4  of  the  act  of  July  30,  1886,  did  not  become 
applicable  to  Pawnee  county  until  after  an 
assessment  was  had  for  territorial  and  coun- 
ty taxes,  or  that  its  provisions  were  repealed, 
as  to  their  effect  therein,  by  section  28  of 
the  organic  act,  and  that  all  indebtedness 
created  within  existing  provisions  of  law  in 
said  county  are  valid  and  binding  obliga- 
tions upon  the  county;  further,  that  if,  at 
the  time  of  the  first  assessment,  the  existing 
indebtedness  reaches,  or  is  in  excess  of,  4 
per  cent,  of  the  taxable  property  of  said 
county,  no  more  indebtedness  can  be  created 
until  such  times  as  the  taxable  property 
shall  have  been  increased,  or  the  existing 
indebtedness  shall  have  been  liquidated,  to 
such  an  extent  that  the  amount  of  debt  to 
be  created  shall  not  exceed  4  per  cent,  of 
the  value  of  the  taxable  property,  to  be  as- 
certained by  the  last  assessment  for  terri- 
torial and  county  taxes.  It  therefore  ap- 
pearing from  the  record  that  bonds  were  is- 
sued within  the  provisions  of  law  by  the 
lower  court,  its  Judgment  wUI  be  affirmed, 
with  costs.    It  is  so  ordered. 

BIERER,  J.,  having  presided  below,  not 
sitting.  BURFORD,  J.,  dissents.  McATEE, 
J.,  concurs  fully.  DALE,  C.  J.,  concurs  in 
the  conclusion  in  afitaning  the  judgment, 
but  does  not  agree  that  a  debt  .exceeding  4 
per  cent,  may  be  contracted  prior  to  the  first 
assessment,  or  at  any  other  time,  so  long 
as  section  4  of  the  act  of  18S6  is  in  force. 


(3  Okl.  219) 
BAILEY  V.   BERHANT. 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 
Mandamus — Iksuffictent  Answer.    ' 
In  a  mandamus  proceeding,  where  the 
answer  to  the  alternative  writ  is  so  defective 
that  it  does  not  show  any  good  and  sufficient 
reason  for  a  failure  to  do  the  thing  commanded 
in  the  writ,  no  error  is  committed  in  sustaining 
a  demurrer  thereto. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Payne  county; 
before  Justice  Frank  Dale. 

Mandamus  by  August  Berhant  against  J. 
N.  Bailey.  Demurrer  to  the  answer  sus- 
tained. Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Frank  A.  Hutto  and  Robert  Lowery,  for 
appellant  A.  T.  Nelll  and  J.  R.  Clark,  for, 
respondent 

BIERER,  J.  On  the  9th  day  of  February, 
1893,  the  defendant  in  error,  August  Ber- 
hant, filed  his  petition  in  the  district  court  of 
Payne  county,  Okl.  T.,  alleging  that  on  the 
23d  day  of  November,  1892,  he  and  Maggie 
Berhant  were  defendants  in  an  action  tried 
before  J.  N.  Bailey,  defendant  In  the  court 
below,  who  was  at  that  time  a  Justice  of  the 
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peace  of  Payne  county,  Okl.  T.,  and  in 
wbich  George  Daman  was  plaintiff,  and 
tbat  on  the  trial  of  said, cause  before  said 
Justice  of  the  peace  Judgment  was  rendered 
In  favor  of  George  Daman,  the  plaintiff 
therein;  and  that  within  the  time  required 
by  law  the  defendants  in  said  Justice  court 
gave  written  notice  of  an  appeal  from  said 
Judgment;  and  that  afterwards,  on  the  17th 
day  of  January,  1883,  the  defendants  hi  said 
Justice  court  filed  a  eood  and  sufficient  appeal 
bond  in  the  sum  of  $100,  signed  by  two 
£ood  and  sufficient  sureties,  who  Justified  as 
the  law  required,  with  said  J.  N.  Bailey; 
«nd  that  the  petitioner  also  paid  the  sum  of 
fl  to  said  Justice  for  the  transmission  of  a 
transcript  in  said  cause  to  the  district,  court 
«f  said  county;  and,  not  withstanding  these 
things,  the  said  J.  N.  Bailey  refused  to  send 
a  certified  transcript  of  the  proceedings  in 
said  cause  to  the  district  court  The  peti- 
tion of  the  relator  asked  thi>.t  a  writ  of  man- 
damus issue,  commanding  the  said  J.  N. 
Bailey,  Justice  of  the  peace,  to  transmit  a 
certified  copy  of  all  the  proceedings  had  in 
the  trial  of  said  cause  before  him  to  the 
clerk  of  the  district  court  Upon  this  peti- 
tion an  alternative  writ  of  mandamus  was 
issued,  requiring  the  said  Justice  of  the 
peace  to  transmit  to  the  clerk  of  the  dis- 
trict court  of  Payne  county,  Okl.  T.,  a  certi- 
fied transcript  of  the  proceedings  had  in 
said  cause,  or  to  show  cause  why  he  does 
not  80  do,  qn  the  day  named  in  the  writ 
Bailey  appeared  in  this  action,  and  filed  his 
Answer,  and  afterwards,  by  leave  of  court, 
his  amended  answer.  In  his  amended  an- 
swer he  set  up  as  the  reason  why  he  had 
not  sent,  and  why  he  ought  not  to  send,  a 
transcript  of  the  proceedings  In  said  cause 
1o  the  district  court,  that  the  bond  given  by 
said  August  and  Maggie  Berhant  was  never 
approved  by  him,  and  that  "when  said 
George  Daman  attempted  to  appeal  said 
cause  to  the  district  court,  that  he  specif- 
ically notified  that  said  bond  was  not  ap- 
proved, and  that  said  defendants,  August 
Berhant  and  Maggie  Berhant,  excepted 
thereto,  and  In  direct  violation  of  the  order 
of  this  defendant  they  neglected  and  refus- 
ed to  appear  before  this  defendant,  J.  N. 
Bailey,  and  Justify  by  law  as  required,  and 
in  accordance  with  said  order  of  said  court, 
J.  N.  Bailey,  and  neglected  and  refused  to 
take  any  further  action  in  said  cause." 
This  amended  answer  also  stated  that  the 
original  answer  was  made  a  part  of  the 
amended  answer.  The  original  answer  con- 
lalued  the  allegation:  "And  that  within  five 
days  after  the  filing  of  said  bond  an  ex- 
ception was  filed  by  the  opposing  party." 
And  also  the  further  statement  "that  due 
notice  of  said  exception  was  served  on  the 
appellants,  and  that  they  failed  to  Justify  to 
the  amount  stated  in  bondsmen  affidavit 
within  5  days  thereafter."  There  were 
some  other  allegations  In  the  answer  and 
amended  answer  not  necessary  to  be  stated, 


as  they  do  not  bear  upon  the  qnestlon  rais- 
ed. To  this  amended  answer  the  court  sus- 
tained the  demurrer  of  the  plaintiff,  and 
rendered  Judgment  In  favor  of  the  plaintifl, 
commanding  the  said  J.  N.  Bailey  to  file  a 
transcript  as  provided  by  the  altematiTS 
writ 

The  point  nrgred  as  the  reason  for  revers- 
ing this  Judgment  Is  that,  under  section 
6255  of  the  Statutes  of  1S90,  under  which  the 
case  was  tried  in  the  Justice  court.  It  is  pT<h 
vided  that,  after  an  appeal  bond  is  filed  by 
the  party  against  whom  the  Judgment  Is 
rendered,  "the  adverse  iiarty  may  except  to 
the  sufficiency  of  the  sureties  within  five 
days  after  the  ffilng  of  the  undertaking,  and 
unless  they  or  other  sureties  Justify  before 
the  Justice  before  whom  the  appeal  is  tak- 
en, within  five  days  thereafter,  upon  notice 
to  the  adverse  party,  to  the  amounts  stated 
in  their  affidavits,  the  appeal  must  be  re- 
garded as  if  no  such  undertaking  had  been 
given";  and  that  by  reason  of  this  statute 
the  demurrer  of  the  plalntlfT  below  to  the 
answer  of  defendant  below  should  have  been 
overruled.  And  it  is  urged  by  plaintiff  in 
error  that  this  statute  is  mandatory,  and 
that,  as  the  defendant  in  error  did  not  have 
his  sureties  Justify,  as  it  is  claimed  he 
should  have  done  under  this  statute,  the  ap- 
peal sought  to  be  taken  was  of  no  force  or 
effect  It  is  wholly  unnecessary  for  us  to 
place  a  construction  upon  this  statute  under 
the  pleadings  in  this  cause,  for,  although  it 
may  be  that  plaintiff  In  error  intended  to 
prepare  his  answer  In  the  court  below  so  as 
to  raise  this  question,  his  pleading  was  so 
Imperfectiy  and  defectively  drawn  as  not  to 
Justify  us  in  passing  upon  the  question  be 
seeks  to  raise.  His  strongest  allegation  Is 
"that  within  five  days  after  the  filing  of 
said  bond  an  exception  was  filed  by  the  op- 
posing party."  But  what  kind  of  an  excep- 
tion was  this?  Was  It  an  exertion  to  al- 
lowing any  appeal  at  all?  Was  it  an  excep- 
tion to  the  sufficiency  of  the  sureties? 
There  Is  nothing  dther  In  the  original  or  In 
the  amended  answer  which 'informs  us  on 
this  question.  In  truth,  the  amended  an- 
swer states  that  August  Berhant  and  Mag- 
gie Berhant  were  the  parties  who  filed  the 
exceptions,  and  does  not  allege,  either  di- 
rectly or  Inferentially,  that  George  Daman, 
the  plaintiff,  filed  any  exception  of  any  kind 
to  the  appeal  bond.  We  cannot  consider 
such  pleadings  as  containing  a  direct  allega- 
tion that  the  party  against  whom  August 
Berhant  and  Maggie  Berhant  were  taking 
an  appeal  filed  any  exception  "to  the  suffi- 
ciency of  the  sureties";  and,  unless  George 
Daman  did  file  such  exception,  then  It  was 
wholly  unnecessary  for  Augnst  Berhant  and 
Maggie  Berhant  to  present  their  sureties  be- 
fore the  Justice  of  the  peace  for  Justification, 
upon  notice  to  the  adverse  party.  No  mat- 
ter what  view  we  might  take  of  the  ques- 
tion as  to  whether  or  not  the  statute  refer> 
red  to  Is  mandatory,  ajid  requires  the  JusO- 
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ficatlon  upon  notice,  as  claimed  by  plaintiff 
in  error,  taia  answer  in  the  court  below  la  so 
entirely  wanting  tn  respect  to  the  necessary 
Allegations,  which  he  now  claims  were  good 
as  against  the  demurrer  of  the  plaintiff  be- 
low, that  we  cannot  say  the  district  court 
committed  any  error  in  sustaining  the  de- 
murrer. The  allegations  of  this  answer 
were  not  sufficient  to  show  any  reason  to 
the  district  court,  on  the  part  of  the  Jus- 
tice of  the  peace,  for  his  failure  to  trans- 
mit a  certified  copy  of  his  record  in  the  pro- 
ceedings referred  to  to  the  district  court. 
The  Judgment  of  the  district  court  is  af- 
firmed, with  costs  against  plaintiff  in  error. 
All  of  the  Justices  coucurring,  except  DAUS, 
J.,  not  sitting. 

<3  OU.  252) 

MULHAUL  V.  MULHALLu 

<Sapi«me  Coart  of  Otclahoma.    July  27,  1885.) 

Rbtibw  on  Appeal — BDrriciBNor  o*  Evidehob 

— Objections  to  Evidbkob — Isbdes 

—Presumptions. 

1.  Where  there  is  positive  testimony  to  snp- 
port  all  of  the  material  issues  involyed  In  the 
case,  as  tried  in  the  district  court,  although  the 
evidence  may  be  very  contradictory,  the  su- 
preme court  will  not  reverse  the  judgment  of 
the  district  court  on  the  ground  that  it  U  not  sus- 
tained by  BufSdoiit  evidence. 

2.  Where  an  interrogatory  is  competent, 
relevant,  and  material,  under  any  of  the  issues 
of  the  case,  although  the  question  is  of  a  dual 
character,  and  might  also  call  for  an  answer 
for  which  there  may  be  no  foundation  laid  in 
the  pleadings,  a  part  of  the  question  being  cal- 
culated to  elicit  proof  directly  upon  the  issues 
made,  no  error  is  committed  by  the  court  below 
in  overruling  an  objection  to  the  question  as  in- 
competent, irrelevant,  and  immaterial. 

3.  Where,  on  the  trial  of  a  cause,  one  of 
the  issues  involved  was  upon  a  counterclaim 
ideaded  by  the  defendant  in  her  answer,  for 
money  loaned  the  plaintiff,  to  which  the  plain- 
tiff had  replied  by  a  general  denial,  and  where 
it  appears  that  in  the  trial  of  the  case  both 
plaintiff  and  defendant  offered  testimony  upon 
the  qnestion  as  to  whether  or  not  the  plaintiff 
had  paid  the  counterclaim,  which  testimony 
was  offered  without  any  proper  objection  on  ei- 
ther side,  and  where  the  trial  court  found  on  the 
issue  in  favor  of  the  plaintiff.— the  case  being 
one  where  the  pleadings  might  properly  have 
i)een  amended, — the  supreme  court,  without  de- 
termining the  question  as  to  whether  proof  of 
Dayment  is  admissible  under  a  general  denial 
will  consider  the  case  as  if  the  issue  had  been 
property  made  by  amendment,  if  that  be  neces- 
sary. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Logan  county; 
Frank  Dale,  Judge. 

Joseph  Ik  Mulhall  brought  this  action  in 
the  district  court  of  Logan  county  to  recover 
upon  his  petition  in  two  counts,— one  for  the 
sum  of  $130,  and  one  for  the  sum  of  $503.00, 
—a  total  sum  of  $723.50,  with  Interest  In 
the  trial  by  the  court  without  a  jury.  Judg- 
ment was  given  to  the  plaintiff  in  the  sum  if 
$59^60,  with  Interest  on  that  sum,  as  prayed 
for,  from  which  defendant  apx>ealB.  Af- 
firmed. 

Huston  &  Huston,  for  plaintiff  in  error. 
Keaton  &  Oott^ral,  for  defendant  in  error. 
T.41P.D0.5 — 37 


BXERER,  J.  Plalntifl  in  error  assigns  two 
grounds  for  the  reversal  of  the  Judgment  of 
the  court  below:  First,  that  the  Judgment  Is 
not  sustained  by  sufficient  evidtsiee;  second, 
that  the  court  erred  in  permittlDg  evidence, 
over  objection,  tending  to  show  payment  of 
defendant's  counterclaim,  upon  plaintiff's  plea 
of  gener^  denial 

As  to  the  first  objection,  the  Judgment  Is 
amply  sustained  by  the  evidence.  Joseph 
Mulhall,  the  plaintiff,  testified  that  in  Jan- 
uary, 1891,  he  furnished  defendant  tbe  sum 
of  $130;  that  this  sum  of  money  was  ex- 
pended in  the  purchase  of  feed  for  certain 
bogs  owned  by  the  defendant  and  one  Mat- 
thews; that  on  January  28,  1883,  he  gave  to 
the  defendant,  for  saf e-keei^ng  for  bim,  two 
drafts  for  tbe  sum  of  $1,000  each,  and  $570 
in  money;  that  $1,500  ot  this  money  was 
paid  for  cattle  which  Zack  Mulhall,  the  hus- 
band of  defendant,  had  purchased  of  one 
Tonk  Smith;  and  that  the  balance  ot  tbe 
money  was  invested  in  the  purchase  f&r  the 
defendant  of  hogs  for  sliipment,  and  In  feed 
for  the  hogs.  He  admitted  the  receipt  from 
tbe  defendant,  at  various  times,  of  sums  ot 
money  amounting  in  all  to  several  hundred 
dollars,  but  claimed  that  the  original  sum  of 
$130  and  the  balance,  of  $593.50,  of  the  sec- 
ond amount  famished  to  defendant  of  $2,570, 
were  still  due.  Defendant,  as  her  defense, 
claimed  that  these  various  sums  of  money 
were  invested  by  herself  and  plaintiff  as 
partners  in  tbe  stock  business,  and  that  the 
money  had  been  lost  In  the  business,  and 
that  she  never  received  the  money  from  the 
plaintiff  as  a  loan;  that  the  money  had  been 
Intrusted  to  her  by  the  plainUff,  and  had 
been  invested  in  this  business  at  bis  request. 
She  also  claimed  an  offset  far  money  loaned 
the  plaintiff  in  1882,  in  tbe  sum  of  $1,000. 
There  was  but  little  testimony  of  any  impor- 
tance in  the  case,  outside  of  that  of  the 
plaintiff  and  defendant  The  defendant  ad- 
mitted the  receipt  of  the  money.  She  ad- 
mitted the  investment  of  it  in  her  own  name; 
that  the  business  was  carried  on  in  her  name; 
that  the  hogs  and  feed  were  bought  in  her 
name;  were  shipped  to  the  commission  house 
in  Kansas  City  in  her  name.  The  bank  ac- 
count was  kept  in  her  name,  and  the  checks 
and  drafts  drawn  and  received  in  her  name; 
and  there  is  scarcely  anything  in  the  case  to 
support  h«  daim,  excepting  her  own  bare 
statement  This  is  not  only  contrary  to  tbe 
platntifTa  positive  testimony,  but  is  con- 
trary to  the  appearance  of  the  case,  the  sur- 
roundings, and  the  manner  of  her  dealing. 
She  never  rendered  any  accounts  of  these 
transactions  to  the  plaintiff,  and  be  never 
shared,  or  even  claimed,  any  of  the  profits. 
It  is  true,  she  claimed  that  losses  constantly 
and  continually  occurred.  Instead  of  profits, 
so  that  there  were  no  profits  to  share.  But 
this,  we  think.  Is  disproved  by  tbe  plaintiff, 
who  gave  prices  and  figures  to  support  his 
contention.  The  defendant  having  admitted 
tbe  receipt  of  the  money,  and  having  shown 
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an  InTcstment  of  It  In  bustneaa  In  ber  own 
name,  the  burden  of  proof  was  upon  ber  to 
8bow  tbat  tbe  money  was  lost  In  partnership 
Investments,  by  a  preponderance  of  the  evi- 
dence. We  not  onl7  think  she  did  not  sus- 
tain this  burden,  but  even  If.  from  the  evi- 
dence, we  might  view  the  question  other- 
wi^,  as  there  was  positive  evidence  upon  the 
question,  and  as  the  court  below  found  in 
plaintiff's  favor,  this  court  will  not  reverse 
the  findings  of  the  court  below  made  upon 
confllctiDg  evidence.  Wood  v.  Davis,  12  Kan. 
575;  AlllBon  T.  McClun,  40  Kan.  525,  20  Pac. 
125. 

TTpoo  the  question  of  the  defendant's  coun- 
terclaim, it  appeared  that  during  the  year 
1882  the  defendant,  who  was  the  niece  of  the 
plaintiff,  furnished  the  plaintiff  the  sum  of 
$1,000;  also,  that  the  wife  of  the  plaintiff 
furnished  Zack  Mulhall.  the  husband  of  de- 
fendant, at.  about  the  same  time,  the  sum  of 
11,000.  The  plaintiff  testifies  that,  with  tbe 
consent  and  approval  of  defendant,  the  f  1,- 
000  which  he  should  have  paid  to  the  de- 
fendant was  paid  to  the  wife  of  the  plaJn- 
tiff,  in  liquidation  of  the  debt  of  Zack  Mul- 
baU.  The  defendant  denies  that  such  set- 
tlement of  this  Indebtedness  was  ever  made, 
but  she  does  admit  that  during  all  the  years 
following,  and  up  to  the  time  that  plaintiff 
and  defendant  first  had  their  differences^— 
about  April,  1803,— she  never  made  any  re- 
quest or  demand  for  this  money,  or  ever 
claimed  that  the  defendant  owed  it  to  her. 
In  the  light  of  such  actions  the  plaintUTs 
testimony  seems  to  us  all  the  more  plausible. 
The  evidence  being  confiictlng  upon  the 
question  of  this  counterclaim,  we  cannot,  for 
the  reason  above  stated,  disturb  the  finding 
of  the  court  below. 

If  the  statement  of  fact  of  the  plaintiff  in 
error  which  Is  the  basis  for  bar  second  as- 
signment of  error  were  true,  a  very  serious 
question  would  arise,  as  to  whether  reversi- 
ble error  bad  not  been  committed-  by  the 
court  below.  H»  proposition  of  law— that 
evidence  tending  to  show  payment  of  a  claim 
or  Indebtedness,  the  facts  surrounding  which 
are  specifically  set  out  In  the  pleading  of  the 
perscm  asserting  a  right  to  recover  the  debt, 
is  not  admissible  under  a  general  denial— Is 
supported  by  very  high  authority.  We  do 
not,  however,  pass  upon  the  question  here, 
for  the  reason  that  we  do  not  think  the  record 
makes  it  necessary,  and  therefcx-e  it  is  unnec- 
essary, for  us  to  pass  upon  the  question. 
The  only  portion  of  the  record  upon  which 
plaintiff  in  error  contends  this  question  arises 
is  contained  in  the  following  question,  with 
the  objecticms  and  the  rulings  thereto,  which 
appears  in  the  testimony  of  Joseph  Mulhall 
given  upon  robuttal,  to  wit:  "Q.  You  may 
state  to  the  court  what  you  know  with  ref- 
erence to  owing  Mrs.  Mulhall  the  thousand 
dollars  claimed  to  have  been  borrowed  in 
1882.  (Objected  to  as  Incompetent,  irrele- 
vant, and  immaterial,  which  objection  was  by 
the  court  overruled,  to  which  defendant  ex- 


cepted.)" What  error  was  there  In  this  rul- 
ing of  the  court  upon  the  objections  present- 
ed to  the  question?  It  may  be  conceded  that 
under  this  question  the  witness  might  nat- 
urally proceed  to  give  evidence  as  to  his  pay- 
ment of  the  alleged  indebtedness,  so  as  to 
show  that,,  although  he  had  become  indebt- 
ed, which  he  had  denied  in  his  pleading,  be 
did  not  then  owe  the  money;  but  this  fact 
did  not  make  the  objection  good,  for  tbe  iur 
terrogatory  was  certainly  directed  as  much 
to  the  Inquiry  as  to  whether  or  not  the  plain- 
tiff had  ever  borrowed  this  money  of  the  de- 
fendant, and  as  to  whether  or  not  the  de- 
fendant had  ever  loaned  him  this  money,  as 
It  was  to  tbe  question  as  to  whether  or  not 
he  had  paid  the  money.  The  issue  was 
squardy  raised  by  his  gena«l  denial  as  to 
whether  he  had  evar  borrowed  the  money  of 
defendant.  She  alleged,  he  bad.  He  de- 
nied that  she  had  loaned  him  the  money.  It 
was  therefore  entirely  proper  for  his  counsel 
to  ask  him  a  question  which  would  tend  to 
elicit  proof  to  show  that  he  neva-  owed  tbe 
money,  because  he  bad  never  borrowed  the 
money.  If  a  question  is  competent,  relevant, 
and  material  In  any  phase  of  the  case  whidi 
the  issues  made  by  the  pleadings  have  as- 
sumed, it  is  not  subject  to  these  objections 
because  the  question,  tw  a  branch  of  the  ques- 
tion, may  not  be  competent,  relevant,  and 
material  under  some  other  issue  of  the  case, 
or  under  some  issue  which  the  pleadings  had 
not  mada  If  it  Is  competent,  relevant,  and 
material  tor  any  purpose,  the  question  is  not 
subject  to  such  objection;  and  likewise.  If 
any  part  is  competent,  relevant,  and  mate- 
rial, It  Is  also  not  subject  to  such  objections, 
but  the  particular  objection  to  the  question 
must  be  pointed  out,  for  the  appellate  court 
cannot  say  that  the  trial  court  erred  in  over- 
ruling objections  which  were  untenable  la 
the  case  of  McGrew  v.  Armstrong,  5  Kan. 
284,  It  was  held  that  no  error  was  committed 
in  the  admission  of  evidence  which  was  prop- 
er to  be  admitted  under  the  general  denial, 
although  it  was  contradictory  to  matter  which 
was  set  up  as  a  special  defense.  This  princi- 
ple, In  our  Judgment,  is  applIcaUe  to  this  case, 
and  made  tbe  question  entirely  competent, 
relevant,  and  material  upon  the  issue  made 
by  the  general  denlaL  If  the  defendant  had 
made  an  objection  to  the  question  on  account 
of  its  dual  character,  then  the  court  should , 
have  required  the  separation  of  the  matters 
embraced  in  It,  so  that  the  Irrelevant  portion 
could  have  been  iKt>perIy  (Vbjected  to;  but 
this  was  not  done,  and,  not  having  done  so, 
defendant  waived  her  objection  to  the  form 
of  the  question,  and  addressed  her  opposition 
only  to  its  m^ts,  and  upon  the  merits  there 
was  at  least  sufficient  In  the  question  to  en- 
title the  plaintiff  to  an  answer,  in  so  ftr  as 
it  was  relevant  That  such  a  question,  be- 
ing asked  of  a  party  to  the  suit,  and  the  per- 
son to  whom  Mrs.  Mulhall  had  testified  that 
she  loaned  the  money,  when  he  had  made  an 
Issue  upon  the  question  as  to  whether  or  not 
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iK!  ever  borrowed  the  money,  and  therefore 
ever  owed  her  the  money,  was  competent, 
relevant,  and  material,  is  so  patent  that  It 
needs  no  discussion.  In  fact,  to  discuss  it 
would  be  to  enter  into  an  elucidation  of  the 
elementary  principles  of  the  law  of  evidence, 
to  do  which  the  question  presented  would  be 
no  justification  or  excuse.  There  is  nothing 
so  abstruse  about  the  proposition  as  to  re- 
quire our  entering  into  such  a  discussion. 

These  objections  being  overruled,  the  plain- 
tiff then  proceeded  to  testify,  not  only  as  to 
the  loan  being  made  Xo  him  by  Mrs.  Mnlhall, 
but  also  to  the  fact  that  he  had  canceled  the 
debt  by  payment  made  to  plaintiff's  wife  of 
a  debt  of  the  same  amount  as  this,  dne  from 
defendant's  husband  to  plaintiff's  wife,  and 
which  payment  was  made  with  the  knowl- 
edge, consent,  and  approval  of  the  defend- 
ant. To  all  of  this  testimony  which  the 
plaintiff  proceeded  to  give  with  reference  to 
payment,  the  defendant  made  no  objection 
whatever;  and  if  she  desired  to  raise  the 
question  as  to  whether  it  was  Improper,  un- 
der the  pleadings,  she  should  have  done  so, 
either  by  proper  objection  to  the  question,  or, 
as  the  question  was  at  least  partly  compe- 
tent and  material,  then  by  objection  to  this 
portion  of  the  answer  when  the  witness  pro- 
ceeded to  give  it.  Not  only  was  no  such  ob- 
jection made  to  the  question,  nor  to  the  tes- 
timony as  given  by  the  witness,  but  no  ob- 
jection whatever  was  made  to  numerous  In- 
tamgatorles  which  fcdlowed  upon  this  same 
question  of  payment.  It  Is  one  of  the  plain 
—and  certainly  natural— rules  that,  where  no 
objection  Is  made  to  the  introduction  of  evi- 
dence, no  material  error  is  committed  in  per- 
mitting Its  introduction.  Grandstaff  v. 
Brown,  23  Kan.  176.  And  with  the  same 
force  and  fairness  must  certainly  exist  the 
kindred  rule  that,  where  no  proper  objection 
is  made  to  the  introduction  of  evidence,  no 
material  error  Is  committed  la  permitting  Its 
introduction.  We  cannot  say  that  the  coort 
committed  any  error  In  overruling  the  objec- 
tions that  were  made  to  this  question,  and 
that  is  the  only  qoeation  that  is  raised  upon 
this  matter,  either  In  the  motion  for  a  new 
trial,  or  the  brief  of  counsel.  No  objection 
was  made  In  the  court  below  to  the  court's 
considering  this  testimony  after  It  had  once 
been  given,  without  any  proper  objections, 
upon  the  Issues  as  they  were  framed;  and, 
the  evidence  having  been  offered  and  judg- 
ment rendered  without  a  proper  objection  be- 
ing made,  such  objection,  if  it  were  good  had 
it  been  made  at  the  proper  time,  cannot  be 
first  made  here  at  this  time. 

Without  expres^ng  any  opinion  upon  the 
question  discussed  by  counsel  as  to  whether 
or  not  proof  of  payment  may  be  made  un- 
der a  general  denial,  we  simply  hold  that  no 
error  was  committed  in  sustaining  the  objec- 
tions made  to  the  question  asked.  Besides 
this,  In  support  of  the  propriety  of  the  judg- 
ment below,  it  may  be  observed  that  the  de- 
fendant herself  entered  into  detail  with  ref- 


erence to  her  claim  that  the  plaintiff  had 
borrowed  of  her  in  1882  the  sum  of  $1,000, 
and  she  testified  several  times,  in  answer  to 
questions  asked  by  her  counsel,  that  the 
plaintiff  had  never  repaid  this  loam  It  was 
perfectly  natural,  then,  that,  as  she  had  gone 
Into  the  negative  proof  with  reference  to  the 
matter  of  payment,  the  plaintiff,  on  rebuttal, 
should  be  asked  direct  questions,— not  only 
whether  or  not  he  had  ever  contracted  the 
debt,  but  also  as  to  whether  or  not  he  had 
ever  paid  It;  and  the  question  having  appar- 
ently been  gone  Into  on  the  proof  by  both 
parties  as  if  the  issue  of  payment,  as  well  as 
the  Issue  of  original  Indebtedness,  were  prop- 
erty raised  by  the  pleadings,  and  It  being  a 
case  in  which,  had  the  question  been  raised 
during  the  trial,  the  court  could  properly 
have  permitted  an  amendment  so  as  to  al- 
lege payment,  this  court  will  consider  the 
case  the  same  as  If  an  amendment  had  been 
made,  and  will  not  reverse  it  because  of  the 
failure  to  make  the  amendment  Loper  v. 
State,  48  Kan.  540,  29  Pac.  687;  Tipton  v. 
Warner,  47  Kan.  606,  28  Pac.  712;  Organ  Oo. 
V.  Lasley,  40  Kan.  521,  20  Pac.  228;  Grand- 
staff  V.  Brown,  23  Kan.  176;  Ballroad  Co.  v. 
Caldwell,  8  Kan.  244.  There  being  no  oth- 
er questions  presented,  the  judgment  of  the 
court  below  Is  affirmed.  All  the  justices  con- 
curring, except  DALE,  O.  J.,  not  sitting. 


(3  Oki.  3»<) 
MOORB  V.  DONAHEW. 
(Supreme  Court  of  Oklahoma.    July  27,  1895.) 

JCDOMBNT  BY  DeFA VLT— JURISDICTIOW. 

October  10th  the  judge  of  the  district 
court  issued  anorder  making  new  parties  defend- 
ants in  an  action,  and  in  such  order  required 
them  to  appear  and  answer  by  October  13th. 
One  of  said  defendants  made  no  appearance, 
and  a  judgment  was  rendered  against  her  by  de- 
fault Held,  the  court  by  its  order,  obtained  no 
iurisdiction  over  the  person  or  property  of  such 
defendant. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Cleveland  coun- 
ty;  before  Justice  Scott. 

Action  by  Charles  Kahoe  against  A.  K. 
Donahew.  V.  A.  Wood  and  H.  E.  Moore  were 
made  parties.  Judgment  was  rendered 
against  Moore^  from  which  she  appeals.  Re- 
versed. 

Charles  L.  Botsford,  for  appellant.  Wil- 
liams &  Newell,  for  respondent. 

DALE,  O.  J.  July  28,  1883,  Charles  Kahoe 
commenced  an  action  In  the  district  court  of 
Cleveland  county  against  A.  K.  Donahew, 
to  recover  the  sum  of  $537.25,  alleged  to  be 
due  upon  a  building  contract  entered  into  be- 
tween said  parties.  In  his  petition  he  also 
asked  for  the  foreclosure  of  a  mechanic's 
Hen  upon  lot  21,  block  67,  In  the  city  of  Nor- 
man, Cleveland  county.  Donahew  was  duly 
summoned  and  answered,  admitting  that 
Kahoe  did  the  work  and  furnished  the  ma- 
terials set  forth  In    bis  petition  and    me- 
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clianlc's  lien,  bnt  denied  refiponslblllty  for 
tbe  entire  amount,  for  the  reason  that  the 
building  was  erected  by  three  different  per- 
sons, and  that  it  was  situated  on  three  dif- 
ferent lots;  that  Kahoe  had  a  contract  with 
him  (Donahew)  to  perform  the  labor  and 
furnish  the  materials  for  that  part .  of  the 
building  situated  ui>bn  the  lot  described  in 
plaintiff's  petition,  but  alleged  that  he  had 
paid  Kaboe  all  the  contract  price  for  the 
erection  of  the  building  on  such  lot,  except 
$82,  which  had  been  duly  tendered.  The  an- 
swer then  alleged  "that  one-half  of  the  west 
wall  of  said  building  is  built  on  the  lot  Join- 
ing on  tbe  west,  and  Is,  and  was  at  the  time 
of  the  building,  owned  by  V.  A.  Wood,  and 
that  plaintiff  had  a  s^arate  contract  with 
said  Wood,  by  which  said  Wood  was  to  pay 
for  one-half  of  said  west  wall;  that  one-half 
of  the  east  wall  was  and  Is  built  onto  the  lot 
joining  on  tbe  east,  and  is,  and  was  at  the 
time  of  the  building,  the  property  of  J.  T. 
Moore,  and  that  plaintiff  had  a  separate  con- 
tract with  said  Moore,  by  which  said 'Moore 
was  to  pay  plaintiff  for  one-half  of  said  east 
wall;  that  under  thecontract  between  plaintiff 
and  the  defendant  the  plaintiff  particularly 
agreed  to  look  to  said  Wood  and  Moore  for 
payments  due  from  said  parties  for  that 
portion  of  the  wall  so  located  upon  their 
lots."  To  this  answer  Kahoe  filed  his  reply, 
denying  all  allegations  of  new  matter  set 
'up  in  the  answer  of  the  d^endant  Donahew. 
From  the  record  before  us,  we  find  the  fol- 
lowing order:  "Now,  on  this  lOtb  day  of 
October,  1893,  this  cause  coming  on  for 
hearing,  it  appearing  from  the  evidence  that 
Doctor  V.  A.  Wood  and  Mrs.  H.  B.  Moore, 
administratrix,  are  necessary  parties  to  a 
fun  and  complete  determination  of  this  ac- 
tion, it  Is  therefore  ordered  by  the  court 
that  said  parties,  Doctor  V.  A.  Wood  and 
Mrs.  H.  E.  Moore,  administratrix,  be,  and 
they  are  hereby,  made  parties  defendant  to 
this  action,  and  that  they  appear  at  the 
courthouse  in  Norman,  Oklahoma  territory, 
on  the  13tb  day  of  October,  1893,  at  nine 
o'clock  a.  m.,  and  make  defense  in  said  ac- 
tion, if  any  they  have."  The  order  was 
signed  by  tbe  Judge,  and  upon  tbe  back 
thereof  appears  tbe  indorsement  to  the  ef- 
fect that  the  same  was  served  upon  V.  A. 
Wood  and  Mrs.  H.  E.  Moore  on  the  11th  day  of 
October,  1893.  On  the  19th  day  of  April,  1894, 
a  Judgment  was  rendered  in  the  case,  and 
in  said  Judgment  it  appears  that  Mrs.  H.  E. 
Moore,  administratrix,  made  no  appearance 
whatever  in  the  cause,  and  that  notwltb- 
standing  such  default  a  Judgment  was  ren- 
dered against  her  for  $249.59,  on  account  of 
one-half  of  a  party  wall  built  by  the  plain- 
tiff, Kahoe,  which  Judgment  was  made  a 
lien  upon  lot  22  in  block  G7  in  the  city  of 
Norman,  and  an  order  was  made  that  un- 
less tbe  same  was  paid  in  20  days  the  build- 
ing upon  said  lot  22  should  be  sold  to  sat- 
isfy tbe  judgment. 
Moore  appeals  this  case,  and  assigns  nu- 


merous errors,  only  one  of  which  we  will 
consider,  to  wit,  that  no  service  of  som- 
mons  was  had  upon  her,  and  no  waiver  of 
summons  was  entered.  From  the  record  It 
appears  that  Mrs.  Moore  never  made  any  ai>- 
pearance  to  the  order  of  tbe  conrt  making 
her  a  party,  and  the  judgment  also  recites 
that  fact.  Did  the  court,  by  service  of  Its 
order  of  October  10th,  requiring  her  to  ap- 
pear and  answer  within  three  days,  obtain 
any  Jurisdiction  over  her  in  the  action?  This 
case  was  brought  under  the  Code  of  1890. 
In  section  22,  c.  70,  Laws  1890,  provision  is 
made  whereby  the  court  may  order  new  par- 
ties brought  into  the  action,  where  such  par- 
ties are  necessary  for  a  complete  determina- 
tion of  the  controversy.  In  the  case  under 
consideration  it  appears  tliat  the  court,  on 
its  own  motion,  on  October  10th,  directed 
additional  parties  to  be  made  defendants  In 
the  action,  and  further  ordered  that  they  ap- 
pear and  make  defense  to  tbe  action  of  the 
plaintiff  on  Octobet  13th,  at  9  a.  m.  This 
was  error.  Under  the  Code  then  in  force,  a 
new  party  to  the  action  was  entitled  to  the 
same  notice,  to  be  given  in  the  same  manner, 
as  required  for  defendants  in  the  com- 
mencement of  an  action.  Laws  1890,  c.  70, 
Sg  24,  27.  This  b^ng  true,  it  follows  that 
the  court  acquired  no  jurisdiction  over  ei- 
ther the  persMi  or  property  of  Mrs.  Moore, 
and  the  Judgment  so  rendered  was  void.  Cox 
V.  Matthews,  17  Ind.  367;  McCormack  v. 
Bank,  63  Ind.  456;  and  cases  cited  in  those 
opinions.  The  Judgment  of  the  court  bdow 
Is  reversed. 

SCOTT,  X,  having  presided  at  tbe  trial  In 
the  court  below,  not  sitting.  The  other  jus- 
tices concurring. 


(3  OU.  6U) 


MTEHS  V.  BERRT. 


(Supreme  Court  of  Oklahoma.     July  27,  1896.) 
Objbotion  to  Jdrisdiction  —  Public  Laitds  — 

POWBRfl    op   TOWX-SITB    TK08TEE8  —  COHCLC- 

6IVESES8  OF  FiNDiKOS— Relief  ik  Eqcitt. 

1.  Jurisdiction  is  the  power  to  hear  and  de- 
termine the  subject-matter  of  the  controveray, 
and  to  exercise  judicial  power  over  the  parties; 
and  when  this  power  is  absent,  in  either  case, 
the  court  is  without  jarlsdiction.  Wlien  the 
court  has  no  jurisdiction  of  the  subject-matter, 
either  party  to  the  suit  may  arail  himself  of 
tbe  objection  at  any  stage  of  the  proceedings; 
and,  whenever  the  court  takes  jurisdiction  of 
the  subject-matter,  it  will  of  ita  own  motion,  or 
wtien  its  attention  is  called  to  tlie  fact,  refuse 
to  proceed  further,  and  dismiss  the  case. 

2.  A  court  will  reverse  a  judgment  for  want 
of  jurisdiction,  not  only  in  cases  wliere  it  is 
shown  negatively  that  jurisdiction  does  not  ex- 
ist, but  even  when  it  does  not  appear  afiBrmative- 
ly  that  It  docs  exist. 

3.  Jurisdiction  of  the  subject-matter  is  to 
be  determined  from  the  allefiationg  of  tlie  peti- 
tion; and  if  the  petition  fails  to  disclose  such  a 
state  of  facts  as  will  authoriie  a  'court  of  equity 
to  hear  and  determine  the  matters  complained 
of,  tiien  such  court  is  without  jurisdiction,  and 
the  objection  may  be  made  on  appeal,  after  judg- 
ment, by  the  party  In  whose  favor  the  judgment 
is  rendered. 
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4.  The  SndiagB  of  fact  made  In  «  lot  contro- 
TOray  by  a  board  of  town-site  trustees  apnointed 
nnd^  tbe  act  of  confess  approved  May  14, 
1890,  relating  to  town  sites  in  Oklahoma,  are 
final  and  condosive,  ttnless  on  appeal  to  tbe 
proper  departmental  offic»a.  Tbe  coorta  wiU 
not  inquire  into  the  facts  or  evidence  npon  which 
findings  are  based,  nnless  it  is  clearly  made  to 
appear  that  such  findings  were  procured  by 
fmnd,  impoaitioD,  or  misrepresentation,  to  the 
manifest  injury  of  the  party  complaining. 

5.  In  order  to  authorize  a  court  of  equity 
to  interfere  with  the  final  action  of  a  board  of 
town-site  trustee*  appointed  under  the  act  of 
cotigreea  of  May  14,  1890,  on  account  of  a  mia- 
application  of  the  taw  by  such  trustees,  the  pe- 
tition must  specifically  set  out  the  findings  of 
fact  made  by  such  trustees,  in  order  that  the 
court  may  determine  whether  or  not  the  law 
was  properly  an>lied  to  the  facts  found  by  the 
trustees. 

6.  A  petition  which  seebs  to  annul  the  ac- 
tion of  such  a  board  of  trustees  in  the  final  dis- 
position of  a  lot;  and  which  fails  to  set  out  the 
findings  of  fact  upon  which  their  action  was 
based,  and  does  not  allege  that  there  waa  any 
fraud,  imposition,  or  misrepresentation  by  which 
the  petitionee  was  prevented  from  having  a  fair 
bearing,  does  not  state  such  facts  aa  will  author- 
ise a  court  of  equity  to  interfere. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Payne  connty; 
before  Justice  Dale. 

Action  by  Wesley  Myers  against  Wllllanj 
B.  Berry.  Defendant  liad  judgment,  and 
plaintiff  appeals.     Reversed. 

Frank  A.  Hntto,  tor  plaintiff  in  error.  Nelll 
&  Clark  and  Keaton  &  Cotteral,  for  defendant 
tn  error. 

BUBFORD,  jr.  This  is  a  suit  In  equity 
brought  by  Wesley  Myers,  tbe  plaintiff  In 
error,  to  charge  William  B.  Berry,  the  de- 
fendant In  error,  as  trustee  of  certain  town 
lots  situated  in  the  town  of  Stillwater,  Payne 
county,  Oklahoma  territory.  Issues  were 
formed,  trial  tiad  by  the  court,  finding  and 
judgment  for  tbe.  defendant  Myers  appeals 
to  this  court,  and  asks  that  said  judgment  be 
reversed.  The  defendant  in  error,  in  whose 
favor  tbe  judgment  was  rendered  below,  ob- 
jects to  the  consideration  of  the  cause  for  the 
reason  that  the  district  court  bad  no  jurisdic- 
tion of  the  subject-matter  of  tbe  controversy. 
No  cross  errors  are  assigned,  but,  inasmuch  as 
tbe  qirestlon  of  jurisdiction  is  the  vital  ques- 
tion In  every  case,  we  wiU  first  consider  that 
question. 

Tbe  amended  complaint  npoii  which  the 
trial  was  bad,  is  as  follows:  "In  tbe  Dis- 
trict Court  in  and  for  Payne  County,  Okla- 
homa Territory— April  Term,  1892.  Wesley 
Myers,  PlainUff,  T.  William  E.  Berry,  De- 
fendant Amended  Complaint  Now  comes 
Wesley  Myers,  and  by  leave  of  the  court,  be- 
ing first  bad  and  granted,  amends  bis  com- 
plaint heretofore  filed  herein  so  that  the  same 
sliall  read  as  follows:  'Wesley  Myers,  plain- 
tiff in  the  above-entitled  cause,  for  bis  com- 
plaint against  tbe  defendant,  William  E.  Ber- 
17,  states:  That  be  Is  a  resident  of  said 
county,  and  tliat  defendant  is  also  a  resident 
thereof.  That  on  and  prior  to  May  1,  1891, 
tbe  N.  ^  of  tbe  N.  W.  Vt.  Sec.  23,  in  Tp.  19 


N.,  of  range  2  east  L  M.,  and  In  said  county 
and  territory,  was  public  land  of  ^  tbe  United 
States,  and  was  settled  upon  and  occupied  as 
a  town  site  under  tbe  town-site  laws  of  tbe 
United  States.  Tbat  on  said  first  day  of 
May,  1891,  Daniel  J.  McDade,  John  H.  Shank- 
lln,  and  William  H.  Metriweatber,  constitut- 
ing board  No.  1  of  town-site  trustees  appoint- 
ed by  tbe  secretary  of  tbe  interior  under  aa 
act  of  congress,  approved  May  14,  1890,  enti- 
tled "An  act  to  provide  for  the  town-site  en- 
tries of  land  In  what  is  known  as  Oklahoma 
and  for  other  purposes,"  aa  such  trustees,  en- 
tered said  tract  of  land  at  tbe  U.  S.  land 
office  at  Outbrle,  Oklahoma,  under  the  town- 
site'laws  of  tbe  United  States,  in  trust  for  the 
several  use  and  benefit  of  the  occupants  there- 
<tf  according  totbeir  respective  Interests  there- 
in. Tbat  plaintiff  was  on  said  May  1,1891,  and 
long  prior  thereto,  an  actual  bona  fide  occo- 
pant  and  inhabitant  of  said  tract,  and  is  still 
such  occupant  and  inhabitant  of  said  tract; 
and  tbat  on  or  about  tbe  20tli  day  of  January, 
1891,  plaintiff  entered  upon  and  occupied  a 
certain  piece  and  parcel  of  said  tract  of 
land  occupied  as  a  town  site,  and  tbat  said 
piece  and  parcel  of  said  tract  of  land  is  now 
described  as  lots  1,  2,  3,  and  4  of  block  36  in 
tbe  town  of  StiUweter,  Payne  county,  Okla- 
homa territory.  Tbat  plaintiff  has  resided 
upon  said  lots  continuously  since  tbe  20tb 
day  of  January,  1891,  to  the  present  time, 
and  Is  now  an  actual  bona  fide  residefat  there- 
on,-and  has  the  quiet  and  peaceable  posses- 
sion thereof,  and  has  so  had  since  said  20th 
day  of  January,  1891,  to  the  present  time, 
and  is  now  an  actual  bona  fide  resident  there- 
on, and  has  the  quiet  and  peaceable  posses- 
sion thereof,  and  has  so  bad  since  said  20tb 
day  of  January,  1891,  and  during  ail  said 
time  he  has  claimed  said  lots  in  his  own  right 
and 'title,  and  is  the  equitable  owner  of  said 
lots  above  alleged.  That  be  is  and  has  al- 
ways been  a  citizen  of  tbe  United  States, 
and  was  over  twenty-one  years  of  age  at  the 
time  he  settled  upon  said  lots  as  aforesaid. 
That  he  did  not  enter  upon  nor  occupy  any 
portions  of  lands  opened  to  settlement  under 
tbe  act  of  March  2,  1889,  in  violation  of  said 
act,  nor  of  the  president's  proclamation  Is- 
sued thereunder,  prior  to  twelve  o'clock  noon, 
April  22,  1889.  That  on  said  20tb  day  of 
January,  1891,  he  built  a  bouse,  12x13  ft, 
worth  ^35,  on  said  lot,  and  inclosed  said  lots 
with  a  three  wire  and  post  fence,  worth  and 
of  the  value  of  $15,  and  has  planted  said  lota 
to  fruit  trees.  That  on  or  about  the  6tb 
day  of  June,  1891,  be  submitted  all  tbe  above 
facts  and  proof  thereof  to  said  board  No.  1 
of  town-site  trustees,  then  in  regular  session 
for  the  hearing  of  such  proof,  and  fully  ad- 
vised said  board  In  the  premises,  and  ten- 
dered to  said  board  the  due  proportion  and 
assessment  levied  against  said  lots  by  said 
board  as  the  amount  due  said  board  In  full 
for  all  their  costs,  charges,  dues,  assessmenta, 
and  compensations  for  entering,  proving  up,i 
and  deeding  the  same,  and  was  then  and 
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there  ready  and  willing  and  able  to  pay  said 
snm,  and  syil  is  so.  That,  notwithstanding 
the  foregoing  facts,  said  board  No.  1  of  town- 
site  trustees,  yiolating  their  duties  as  such 
trustees,  and  In  utter  disregard  of  the  rights 
qf  this  plaintiff,  did  on  June  6,  1S91,  make, 
execute,  acknowledge,  and  deliver  to  the  said 
defendant  a  deed  to  lots  Nos.  1,  2,  3,  and  4 
In  block  No.  36  in  the  town  of  Stillwater, 
Payne  county,  Oklahoma  territory,  well  know- 
ing that  this  plaintiff  was  entitled  to  a  deed 
for 'said  lots.  A  copy  of  said  deed  is  hereto 
attached,  marked  "Exhibit  A,"  and  made  a 
part  hereof.  That  defendant  never  resided 
upon  or  occupied  or  improved  said  lots  in  any 
way,  and  that  defendant  was  never  an  occu- 
pant or  inhabitant  of  said  town  site,  and 
that  he  holds  said  deed  in  trust  for  this  plain- 
tiff, but  that  said  defendant  has  failed  and 
refused,  and  still  falls  and  refuses,  to  convey 
said  lots  to  plaintiff,  but  claims  to  own  the 
same  in  his  own  right  and  title,  adverse  to 
plaintiff;  and  that  said  claim  so  set  up  and 
asserted  by  defendant,  and  said  deed  so  is- 
sued to  him  by  said  board,  are  clouds  upon 
plaintiff's  title  to  said  lots,  to  his  great  dam- 
age and  injury.  Wherefore,  he  prays  that 
said  defendant  be  declared  by  this  court  a 
trustee  for  plahitlff,  and  that  he  hold  said 
lots  and  said  deed  in  trust  for  him;  that  this 
defendant  be  compelled  to  convey  by  this 
court  a  jgood  and  sufficient  conveyance  of  all 
his  right,  title,  and  interest  in  and  to  said 
lots,  to  tills  plaintiff,  wliich  ne  may  have-  ac- 
quired by,  through,  ot  under  said  deed  so 
given  to  him  by  said  trustees;  that,  on  fail- 
ure of  defendant  to  so  convey,  a  commissioner 
be  appointed  to  make  such  conveyance;  that 
plaintiff's  title  to  said  lots  be  forever  estab- 
lished apd  confirmed  against  defendant  and 
any  and  all  persons  claiming  by,  through,  or 
under  him,  and  that  said  clouds  upon  his  title 
be  removed,  and  that  his  title  thereto  be  con- 
firmed and  establislied  and  quieted  against 
defendant  and  all  persons  claiming  by, 
through,  or  under  htm.  and  that  plaintiff  have 
judgment  for  costs  of  this  suit;  and  for  such 
other  and  further  relief  as  to  the  court  may 
seem  fitting  and  proper.'  King  and  Miller, 
Attys.  for  Plaintiff." 

If  the  complaint  does  not  confer  Jurisdic- 
tion of  the  subject-matter,  then  there  is  no 
authority  to  hear  and  determine  the  matter 
in  controversy.  If  the  district  court  had  no 
jurisdiction,  then  its  Judgment  is  of  no  force 
and  effect;  and  this  court  has  the  right  to  de- 
termine that  question  on  objection  made  by 
tlie  person  in  whose  favor  judgment  was  ren- 
dered, as  well  as  one  against  whom  a  Judg- 
ment is  rendered.  Brown,  Jur,  §  10,  states 
tlie  rule  as  follows:  "The  parties  cannot 
confer  jurisdiction  of  the  subject-matter  by 
consent  This  is  an  established  maxim  of 
the  law,  the  true  interpretation  of  which  is 
that  the  consent  of  the  parties  cannot  em- 
power the  court,  but  the  law  must  empower  It 
to  act  upon  the  subject-matter  upon  which  it 
gives  Judgment     The  court  is  the  creature  of 


the  law,  and,  upon  considerations  of  gaieral 
public  policy,  the  law  defines,  limits,  extends, 
or  restricts  its  Jurisdiction,  and  the  acts  of 
the  parties  can  neither  enlai^ge  nor  restrict 
its  powers  by  consent  Therefore,  It  may  be 
safely  laid  down  as  a  fundamental  rule  that 
when  a  court  has  no  Jurisdiction  of  the  sub- 
ject-matter of  a  controversy,  even  although 
the  party  made  no  objection  thereto,  the 
person  affected  by  its  Judgment  is  at  liberty 
to  repudiate  Its  proceeding  and  refuse  to  be 
bound  thereby.  Although  the  proceeding 
may  be  by  consent,  the  defendant  may  bave 
voluntarily  appeared  to  the  action,  and  en- 
tered no  protest,  and  may  have  pleaded  to 
the  merits,  the  rule  is  still  the  same.  It  may 
be  further  said  that  where  the  court  has  no 
jurisdiction  of  the  subject-matter  of  the  con- 
troversy the  defendant  may  avail  himself,  at 
any  stage  of  the  proceeding,  of  this  want  of 
power,  and  any  maxim  that  requires  one  to 
move  promptly  in  order  to  take  advantage  of 
any  Irregularity  has  no  application  here,  since 
this  Is  not  a  mere  hrregularlty,  but  a  total 
want  of  power  to  act  in  the  premises  at  all. 
The  law  goes  still  further  than  this.  When- 
ever the  court  lacks  Jurisdiction  of  the  sub- 
ject-matter, it  may,  on  Its  own  motion,  or 
when  its  attention  is  called  to  the  fact  re- 
fuse to  proceed  further,  and  dismiss  the  ac- 
tion." In  the  case  of  Railroad  Co.  y.  Swan, 
111  U.  S.  379,  4  Sup.  Ct  510,  the  supreme 
court  of  the  United  States  said:  "This  court 
will,  when  no  motion  Is  made  by  either  party, 
on  Its  own  motion,  reverse  a  judgment  for 
want  of  jurisdiction,  not  only  in  cases  where 
It  is  shown  negatively  that  Jurisdiction  does 
not  exist,  but  even  when  it  does  not  appear 
affirmatively  that  It  does  exist."  The  court 
in  the  same  case,  further  discussing  the  sub- 
ject of  Jurisdiction,  said:  "The  rule,  ^rlnp- 
Ing  from  the  nature  and  limits  of  the  judicial 
power  of  the  United  States,  Is  inflexible  and 
without  exception,  which  requires  this  court, 
of  Its  o-wn  motion,  to  deny  its  own  Jurisdic- 
tion, and.  In  the  exercise  of  its  appellate  pow- 
er, that  of  all  other  courts  of  the  United 
States,  in  all  cases  where  such  Jurisdiction 
does  not  affirmatively  appear  in  the  record 
on  which.  In  the  exercise  of  that  power,  it  is 
called  to  act.  On  every  writ  of  error  or  ap- 
peal the  first  and  fundamental  question  is 
that  of  Jurisdiction,  first  of  this  court  and 
then  of  the  court  from  which  the  record 
comes.  This  question  the  court  is  bound  to 
ask  and  answer  for  itself,  even  when  not 
otherwise  suggested,  and  without  respect  to 
the  relation  of  the  parties  to  it  This  rule 
was  adopted  in  Capron  v.  Van  Noorden,  2 
Cranch,  120,  decided  in  1804,  where  a  judg- 
ment was  reversed,  on  the  application  of  the 
party  against  whom  it  had  been  rendered  in 
the  circuit  court  for  want  of  the  allegation 
of  his  own  citizenship,  which  he  ought  to 
have  made,  to  establish  the  Jurisdiction  which 
he  had  invoked.  This  case  was  cited  with 
approval  by  Chief  Justice  Marshal  in  Brown 
V.  Keene,  8  Pet  112."     It  presents  rather  an 
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anomalous  situation  for  the  party  in  wbose 
favor  a  Judgment  Is  rendered  to  insist,  on 
appeal,  tbat  the  court  which  rendered  the 
judgment  had  no  Jurisdiction.  But  we  see 
no  good  reason  yfhy  such  objection  may  not 
properly  be  made,  and,  if  well  taken,  must 
dispose  of  the  case  without  further  Inrestiga- 
tion. 

Jurisdiction  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween parties  to  the  suit,— to  adjudicate  or 
•exercise  any  judicial  power  over  them,— and 
when  this  power  is  absent  the  court  is  with- 
out jurisdiction.  Where  It  is  apparent  from 
the  complaint  that  the  court  has  no  power  to 
determine  the  matters  complained  of  in  the 
petition,  or  where  the  petition  fails  to  state 
such  a  case  as  will  give  the  court  Jurisdic- 
tion, then  the  objection  may  be  made  at 
anytime;  and  whenever  the  matter  is  brought 
to  the  attention  of  the  court,  la  any  manner, 
it  should  refuse  to  proceed  further,  and  dis- 
miss the  proceedings.  The  question  of  Juris- 
diction presented  in  this  case  goes  to  the 
power  of  a  court  of  equity  to  set  aside  and 
vacate  the  finding  or  Judgment  of  a  special 
tribunal  created  by  an  act  of  congress  for  a 
special  purpose,  and  Invested  with  powo: 
and  authority  to  determine  the  matter  In 
controversy.  We  said  in  Twine  v.  Carey 
(Okl.)  37  Pac.  1096:  "The  town-site  trus- 
tees appointed  under  Act  May  14,  1890, 
bear  the  same  relation  to  the  disposition  of 
town  lots  that  registers  and  receivers  do  to 
the  disposal  of  the  public  lands,  and  their  de- 
cisions on  questions  of  fact  are  conclusive, 
and  will  not  be  inquired  Into  except  on  ap- 
peal to  the  proper  departmental  ofilcers.  A 
court  of  equity  will  only  Interfere  to  prevent 
injustice  from  being  done  after  final  Judg- 
ment by  reason  of  fraud,  accident,  mistalce,  or 
misapplication  of  the  law."  In  Moore  v. 
Bobbins,  96  U.  S.  630,  It  was  said  by  Mr. 
Justice  Miller:  "The  decision  of  the  officers 
of  the  land  d^artment,  made  within  the  scope 
of  their  authority,  on  questions  of  this  kind, 
is  In  general  conclusive-  everywhere,  except 
when  reconsidered  by  way  of  appeal  within 
that  department;  and  that  as  to  the  facts 
on  which  their  decision  Is  based,  in  the  ab- 
sence of  fraud  or  mistake,  that  decision-  is 
conclusive,  even  in  courts  of  justice,  when 
the  title  afterwards  comes  in  question.  But 
tbat  in  this  class  of  cases,  as  in  ail  others, 
there  exists  in  courts  of  equity  the  Jurisdic- 
tion to  correct  mistakes,  to  relieve  against 
fraud  and  Impositions,  and.  In  cases  where  it 
is  clear  that  those  officers  have,  by  a  mistake 
of  the  law,  given  to  one  man  the  land  which, 
on  the  undisputed  facts,  belonged  to  another, 
to  give  appropriate  relief."  In  the  case  of 
Vance  v.  Burbank,  101  U.  S.  514,  which  was 
a  suit  in  equity,  having  for  its  purpose  the 
same  object  as  the  case  at  bar,  it  was  said 
by  Mr,  Chief  Justice  Waite:  "Where  the 
question  in  dispute  is  one  of  fact,  and  both 
parties  have  submitted  their  testimony,  it  is 
to  be  determined  by  the  land  department; 


and,  in  the  absence  of  fraud,  their  conclusions 
are  .final  on  all  questions  of  fact  •  *  • 
The  appropriate  officers  of  the  land  depart- 
ment have  been  constituted  a  special  tribunal 
to  decide  such  questions,  and  their  decisions 
are  final  to  the  same  extent  that  those  of 
other  judicial  or  quasi  Judicial  tribunals 
are."  These  principles  are  sustained  by  nu- 
merous decisions  of  the  supreme  court  of  the 
United  States,  and  are  controlling  in  this 
court 

Applying  these  rules  to  the  case  under  con- 
sideration, was  such  a  case  presented  by  the 
petition  as  would  authorize  a  court  of  equity 
to  take  Jurisdiction  of  the  matter?  All  pre- 
sumptions are  in  favor  of  the  regularity  and 
legality  of  the  action  of  the  town-site  trus- 
tees. There  is  no  allegation  of  fraud  or  of 
Imposition,  but  the  plaintiff  alleges  that  he 
was  qualified  to  take  a  lot  In  the  town  site 
of  Stillwater;  that  he  did  settle  upon  a  lot, 
and  Improved  the  same,  and  resided  upon 
the  same,  from  a  date  prior  to  the  entry  of 
the  land  for  town-site  purposes,  to  the  date 
of  bringing  his  suit;  that  he  applied  to  the 
town-site  board,  made  his  proof,  and  tender- 
ed the  legal  fees,  and  that  they  decided 
against  him,  and  awarded  the  lot  to  the  de- 
fendant, and  afterwards  conveyed  same  to 
him.  Under  the  law  and  the  rules  of  the 
department,  these  officers  were  required, 
when  there  were  adverse  claimants  to  lots, 
to  hear  the  evidence  and  determine  the  rights 
of  the  parties,  and  make  their  award,  from 
which  an  appeal  might  be  taken  to  the  com- 
missioner of  the  general  land  office,  and 
from  his  decision  to  the  secretary  of  the  in- 
terior. Tlie  trustees  were  necessarily  re- 
quired to  find,  as  a  question  of  fact,  before 
issuing  the  deed,  that  the  defendant  was  an 
occuiiant  of  the  lots  In  dispute  at  the  time 
the  town  site  was  entered,  and  that  he  had  a 
better  claim  than  that  of  the  plaintiff.  This 
must  necessarily,  imder  the  allegations  of 
the  complaint,  have  been  a  disputed  ques- 
tion, and  the  finding  of  the  trustees  is  con- 
clusive and  final,  in  the  absence  of  any 
fraud  or  imposition,  and  no  fraud  or  im- 
position is  alleged.  It  cannot  be  contended 
that  the  complaint  makes  a  case  for  a  court 
of  equity,  to  correct  mistakes  of  law,  for 
no  evidence  is  set  out  on  which  the  board 
acted,  and  no  findings  of  fact  are  pleaded. 
In  order  to  present  the  question  as  to  wheth- 
er or  not  the  trustees  misapplied  the  law. 
It  would  be  necessary  to  accompany  the  pe- 
tition with  the  findings  of  fact  upon  which 
they  made  their  rulings,  in  order  that  the 
court  might  determine  as  a  matter  of  law 
whether  their  applIcatlcHt  of  the  law  was 
correct  The  court  has  no  power  or  author- 
ity to  review  the  facts  or  weigh  the  evidence 
taken  before  the  board  In  order  to  deter- 
mine whether  they  arrived  at  proper  conclu- 
sions of  fact.  The  petition  is  drawn  uiwn 
the  theory  that  the  court  has  original  Juris- 
diction to  try  and  determine  the  same  ques- 
tions of  fact  that  were  passed  upon  by  the 
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town-site  trustees.  This  Is  an  erroneous  the- 
ory. The  complaint  does  not  state  such  a 
cise  as  will  authorize  a  court  of  equity  to 
hear  and  determine  any  question  thereby  pre- 
eented,  and  does  not  confer  Jurisdiction  on 
such  a  court  to  interfere  with  the  findings 
of  the  ofiScera  whose  duty  It  was  to  deter- 
mine the  rights  of  the  parties.  Hence,  the 
district  court  was  without  Jurisdiction  to 
bear  and  determine  the  matter  complained  of, 
and  was  without  authority  to  pass  upon  the 
questions  of  fact  presented  by  the  conlplalnt, 
and  it  was  error  to  render  any  Judgment 
there<»i.  The  Judgment  is  reversed,  and 
cause  remanded  to  the  district  court,  with 
directions  to  dismiss  the  petition  at  the  costs 
of  the  plaintlfE. 

DAIjE!,  C.  J.,  did  not  sit  in  this  case 


(3  Okl.  71») 

PITTS  ▼.  LOGAN  COUNTY. 
(Supreme  Court  of  Oklahoma.     Sept  7,  1895.) 
Clerks  of  Tbrbitokial  ConuTs— Fees. 
Clerks  of  the  district  courts  of  the  terri- 
tory are  required  by  the  laws  of  the  United 
States  to  account  to  the  secretary  of  the  treas- 
TUT  of  the  United  States  for  all  fees  earned  by 
them  as  such  clerks,  territorial  as  well  as  Unit- 
ed States,   and   any  act  of  the  legisIatlTe  as- 
sembly attempting  to  regulate  the  same  is  in  vio- 
lation of  the  laws  of  the  United  States,  and 
therefore  void. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Dale. 

Louis  B.  Pitts,  who  Is  the  duly-appointed, 
qualified,  and  acting  clerk  of  the  district 
conrt  of  the  First  Judicial  district  of  Okla- 
homa territory,  on  the  6th  day  of  April,  1805, 
presented  to  the  board  of  county  commis- 
slona-s  of  Logan  county  his  itemized  state- 
ment of  costs  taxed  against  Logan  county 
from  March  9,  1895,  to  March  31,  1895, 
amounting  to  $144.90.  On  the  12th  day  of 
April,  1895,  the  board  of  county  commission- 
ers allowed  on  said  account  the  sum  of  $17. 
From  the  decision  of  the  board  of  county  com- 
missioners the  plaintiff  in  error  appealed  to 
the  district  court  of  Logan  county.  The  fol- 
lowing agreed  statement  of  facts  was  submit- 
ted: "This  Is  an  appeal  taken  from  an  order  of 
the  board  of  county  commissioners  of  thecoun- 
ty  of  Logan  and  territoiy  of  Oklahoma,  ent^- 
ed  on  the  8th  day  of  April,  1895,  by  the  said 
board,  wherelm  tlie  claim  of  Louis  E.  Pitts 
f<«  one  hundred  and  forty-four  and  •»/ioo 
($144.(S9)  dollars  was  allowed  in  the  sum  of  sev- 
enteen ($17)  dollars,  and  disallowed  in  all  oth- 
er sums.  (2)  The  plaintiff,  Louis  E.  Pitts,  is 
the  duly-qualified  and  acting  clerk  of  the 
district  court  of  the  First  Judicial  district, 
and  of  the  district  court  of  the  county  of 
Logan  and  territory  of  Oklahoma.  That  on 
the  6th  day  of  April,  1885,  he  filed  with  the 
county  clerk  in  the  county  of  Logan  and 
territory  of  Oklahoma  his  statement  of  ac- 
count for  fees  claimed  to  have  been  earned 


by  him  as  derk  of  the  district  court  of  Lo- 
gan county  and  territory  of  Oklahoma,   in 
criminal    cases,   between  the  9th    day   of 
March,    1895,   and  the  31st  day  of  March, 
1895,  In  suits  where  the  territory  of  Oklaho- 
ma prosecnted  criminal  cases  In  the  district 
court   of    said   county.     (3)   That    the  fees 
claimed' in  said  bill  would  be  proper  charges 
against  said  county  according  to  the  terri- 
torial laws  in  force  prior  to  the  8th  day  of 
March,  1895,  and  according  to  the  territorial 
fee  bill  approved  March  8,  1895,  if  it  were 
not  for  the  limitation  In  the  said  act,  approv- 
ed March  8,  1895,  prohibiting  the  allowance 
of  any  sum  in  excess  of  seventy-five  ($75) 
dollars  per  quarter  to  the  clerk  of  the  dis- 
trict court  for  criminal  fees;   and  the  deci- 
sion of  this  case  depends  wholly  and  entire- 
ly upon  the  questioa  of  the  validity  of  such 
limilation  contained  In  said  act     (4)  That 
the  board  of  county  commissioners,  in  acting 
ui>on  the  claim  of  the  plaintiff  in  this  case, 
allowed  the  plaintiff's  claim  upon  the  basis 
of  the  validity  of  said  limitation  of  seventy- 
five  ($75)  dollars  per  quarter  for  tees,  pro- 
rating the  time  covered  by  such  fee  bfll  at 
the  rate  of  seventy-five  dollars  per  quarter, 
and  allowed  the  bill  upon  said  basis,  and  re- 
jected the  remainder.     The  above  and  fore- 
going are  the  facts  of  the  case,  and  are  sub- 
mitted to  the  court  for  decision  as  a  matter 
of  law."    On  the  11th  day  of  May,  1896,  the 
court  rendered  the  following  Judgment  on 
said  statement  of  facts:   "Now,  on  this  11th 
day  of  May,  1895,  said  cause  came  on  to  1>e 
heard  in  its  regular  order.     The  plaintiff  ap- 
peared by  Asp,  Shartel  &  Cottingham,  his  at- 
torneys, and  the  defendant  appeared  by  Har- 
ris Huston,  £ounty  attorney,  and,  the  par- 
ties having  waived  a  Jury  in  said  cause,  the 
trial  of  the  same  proceeded  before  the  conrt 
without  a  Jury.  And  thereupon  the  i>artie8  sub- 
mitted said  case  to  the  court  upon  an  agreed 
statement  of  facts,  and  the  court,  after  hear- 
ing the  arguments  of  counsel,  and  being  ful- 
ly advised  in  the  premises,  finds  the  law  of 
the  case  in  favor  of  the  defendant.     And 
thereupon  the  plaintiff  filed  his  motion  for 
a  new  trial,  and  his  motion  for  Judgment 
in  said  cause  on  the  agreed  statement  of 
facta  herein,  which  said  motion  for  Judgmeot 
on  said  agreed  statement  of  facts  the  court 
overruled;  to  which  ruling  the  plaintiff  duly 
excepted  and  excepts.    And  thereupon  said 
cause  came  on  to  be  beard  upon  the  motion 
for  a  new'  trial,  which  motion  Is  by  the  conrt 
overruled;   to  which  ruling  the  plaintiff  ex- 
cepted and  excepts."    Reversed. 

Henry  E.  Asp,  J.  W.  Shartel,  and  J.  R, 
Cottingham,  for  plaintiff  in  error.  A.  H. 
Huston  and  R.  B.  Huston,  for  defendant  in 
error. 

SCOTT,  J.  The  principal  question  for  our 
consideration  in  this  case  is  whether  the  ter- 
ritorial legislature  has  any  right  to  fix  the 
compensation  to  be  allowed  to  the  clerks  of 
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the  district  courts  in  this  territory  for  their 
servlcea.  In  the  discussion  of  the  subject 
we  find,  at  the  very  outset,  that  the  district 
courts  of  this  territory  are  creatures  of 
congress.  The  Justices  of  the  supreme  court 
are  appointed  by  the  president,  and  aj:e  ex 
officio  Judges  of  the  district  courts  of  the 
districts  to  which  they  are  assigned  by  the 
supreme  court  The  same  instrument  tibat 
gave  life  to  these  courts  also  provided  that 
the  Judges  of  the  supreme  court  should  fip- 
point  the  clerk  of  that  court,  and  the  Judrea 
of  the  district  courts  should  appoint  the 
CiM'ks  of  said  district  courts.  The  language 
of  the  act  is,  "Bach  district  court  shall  ap- 
point its  cl»k."  After  having  created  the 
office  and  appointed  the  clerk,  the  act  fur- 
ther provides  what  fees  the  clerk  shall  re- 
ceive for  his  services,  which  reads  as  fol- 
lows: "•  •  •  There  shall  be  allowed  to 
the  attorney,  marshal,  clerks  of  the  supreme 
and  district  courts,  the  same  fees  as  are  pre- 
scribed for  similar  services  by  such  persons 
in  chapter  stxteen,  title  Judiciary,  of  the 
Revised  Statutes  of  the  United  States."  Or- 
ganic Act,  i  13.  Section  823,  c.  16^  tit.  "Jn- 
dlciary,"  reads:  "The  following  and  no  other 
compensation  shall  be  taxed  and  allowed  to 
attorneys,  solicitors  and  proctors  in  the 
courts  of  the  United  States,  to  district  attor- 
neys, clerks  of  the  circuit  and  district  courts, 
marshals,  commlssioQers.  witnesses.  Jurors, 
and  printers  In  the  several  states  and  terri- 
tories, except  In  cases  otherwise  expressly 
provided  by  law.  But  nothing  herein  shall 
be  construed  to  prohibit  attorneys,  solicitors, 
and  proctors  from  charging  to  and  recover- 
ing from  their  clients  other  than  the  govern- 
ment such  reasonable  compensation  for  their 
services,  in  addition  to  the  taxable  costs,  as 
may  be  in  accordance  with  general  usage  In 
their  respective  states,  or  may  be  agreed 
upon  between  the  parties."  The  act  then 
provides  a  fee  bill  under  which  the  clerks 
are  to  tax  costs,  as  follows: 

Section  828  reads:  "For  issuing  and  enter- 
ing every  process,  commission,  summons, 
capias,  execution  warrant,  attachment,  or 
other  writ,  accept  a  writ  of  venire,  or  a  sum- 
mons or  subiHena  for  a  witness,  one  dollar. 
For  Issuing  a  writ  of  summons  or  subpoena, 
twenty-five  cents.  Foi;  filing  and  entering 
every  declaration,  plea,  or  other  paper,  ten 
cents.  For  administering  an  oath  or  af- 
firmation, except  to  a  Juror,  ten  cents.  For 
taking  an  acknowledgment,  twenty-five 
cents.  F<M-  taking  and  certifying  depositions 
to  file,  twenty  cents  tot  each  folio  of  one 
hundred  words.  For  a  copy  of  such  depo- 
sition furnished  to  a  party  on  request,  ten 
cents  a  folio.  For  entering  any  return,  rule, 
order,  continuance.  Judgment,  decree  or  re- 
cognizance, or  drawing  any  bond,  or  making 
any  record,  certificate,  return,  or  report,  for 
each  folio,  fifteen  cents.  For  a  copy  of  any 
entry  or  record,  or  of  any  paper  on  file,  for 
each  folio  ten  cents.  For  making  dockets 
and  indexes,   issuing  venire,   taxing  costs, 


and  all  other  services  In  a  cause  where  Is- 
sue is  Joined,  but  no  testimony  Is  given,  two 
dollars.  For  making  dockets  and  indexes, 
taxing  costs,  and  other  services,  in  a  cause 
which  Is  dismissed  or  discounted,  or  where 
judgment  or  decree  Is  made  or  rendered 
without  issue,  one  dollar.  For  making  dock- 
ets, and  taxing  costs.  In  cases  removed  by 
writ  of  error  or  appeal,  one  dollar.  For  af- 
fixing the  seal  of  the  court  to  sny  instru- 
ment, when  requiared,  twenty  cents.  For 
every  search  for  any  particular  mortgage, 
judgment  or  other  lien,  fifteen  cents.  For 
searching  the  records  of  the  court  for  Judg- 
ments, decrees,  or  other  instruments  consti- 
tuting a  general  lien  cm  real  estate,  and  cer- 
tifying the  result  of  such  search,  fifteen  cents 
for  each  person  against  whom  such  search 
is  required  to  be  made.  For  receiving,  keep- 
ing, and  paying  out  money.  In  pursuance  of 
any  statute  or  order  of  court,  one  per  centum 
on  the  amount  so  received,  kept  and  paid. 
For  traveling  from  the  office  of  the  clerk, 
where  he  Is  required  by  law  to  reside,  to  the 
place  of  holding  any  court  required  by  law 
to  be  held,  five  cents  a  mile  for  going  and 
fire  cents  for  returning,  and  five  dollars  a 
da}'  for  his  attendance  on  the  court  while 
actually  in  session.  All  books  In  the  offices 
of  the  clerks  of  the  circuit  and  district  courts, 
containing  the  docket  or  minute  of  the  judg- 
ments' or  decrees  thereof,  shall,  during  office 
hours,  be  open  to  the  inspection  of  any  per- 
son desiring  to  examine  the  same,  without 
any  fees  or  charge  therefor." 

Section  833  reads:  "Every  district  attor- 
ney, clerk  of  a  district  cotirt,  clerk  of  a 
circuit  court,  and  marshal,  shall,  on  the  first 
days  of  January  and  July  in  each  year,  or 
within  thirty  days  thereafter,  make  to  the 
attorney  general,  In  such  form  as  he  may 
prescribe,  a  written  return  for  the  lialf  year 
ending  on  said  days  respectively,  of  all  the 
fees  nnd  emoluments  of  his  office,  of  every 
name  and  character,  and  of  all  the  neces- 
sary expenses  of  bis  office,  including  neces- 
sary clerk-hire,  together  with  the  vouchers 
for  the  payment  of  the  same  for  such  last 
half  year.  He  shall  state  separately  in  such 
returns  the  fees  and  emoluments  received 
or  payable  under  the  bankrupt  act;  and 
every  marshal  shall  state  separately  there- 
in the  fees  and  emoluments  received  or  pay- 
able for  services  rendered  by  himself  per- 
sonally, those  received  or  payable  for  serv- 
ices rendered  by  each  of  his  deputies,  nam- 
ing him,  and  the  proportion  of  such  fees  and 
emoluments,  which,  by  the  terms  of  his 
service,  each  deputy  Is  to  receive.  Said  re- 
turns shall  be  verified  by  the  oath  of  the 
officer  making  them." 

Section  839  reads:  "No  clerk  of  a  district 
court,  or  clerk  of  a  circuit  court,  shall  be  al- 
lowed by  the  attorney  general,  except  as  pro- 
vided in  the  next  section,  and  In  section  eight 
hundred  and  forty-two  to  retain  of  the  fees 
and  emoluments  of  his  office,  or.  In  case  both 
of  the  said  Clerkships  are  held  by  the  same 
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person,  of  the  fees  and  emoluments  of  the 
said  offices,  respectively,  for  his  personal 
compensation,  over  and  above  his  necessary 
office  expenses.  Including  necessary  clerk 
hire,  to  be  audited  and  allowed  by  the  proper 
accounting  officers  of  the  treasury,  a  sum 
exceeding  three  thousand  five  hundred  dol- 
lars a  year  for  any  such  district  clerk  or  for 
any  such  circuit  clerk,  or  exceeding  that  rate 
for  any  time  less  than  a  year." 

Section  857  reads:  "The  fees' and  compen- 
sations of  the  officers  and  persons  herein- 
before mentioned,  except  those  which  are  di- 
rected to  be  paid  out  of  the  treasury,  shall 
be  recovered  in  like  manner  as  the  fees  of 
the  officers  of  the  states  respectively  for  like 
services  are  recovered." 

At  the  last  session  of  the  legislative  assem- 
bly of  Oklahoma  territory  a  law  was  passed 
In  which  the  assembly  not  only  prescribed  a 
fee  bill  under  which  the  clerk  should  tax 
costs,  but  in  civil  matters  limited  his  fees  to 
$500  In  each  county  per  year,  and  In  ter- 
ritorial criminal  cases  limited  his  fees  to  $75 
per  quarter.  Section  2,  c.  25,  Sess.  Laws 
Okl.  1895,  reads:  "The  d^ks  of  the  district 
court  of  the  counties  In  this  territory  shall 
receive  as  their  compensation  for  the  serv- 
ices required  by  law  to  be  i)erformed  by'  the 
clerks  of  the  district  court  the  following 
named  fees:  •  •  •  provided,  that  the  dis- 
trict clerk  shall  pay  into  the  county  treasury 
all  civil  fees  received  by  him  in  excess  of 
five  hundred  dollars  per  annum."  Section  3 
of  this  act  then  provides  that  the  clerk  of  the 
supreme  court  shall  receive  the  same  fees 
for  like  services  as  are  allowed  clerks  of  the 
district  court  Section  48  of  said  act  pro- 
vides: "•  •  •  That  the  total  amount  of 
the  fees  paid  by  the  county  to  any  clerk  of 
the  district  court,  justice  of  the  peace  or  con- 
stable, shall  not  exceed  seventy-five  dollars 
per  quarter." 

These  are  the  various  sections  under  which 
the  clerk  gets  his  power  to  tax  costs.  It 
Is  contended  by  plaintiff  in  error  that  the 
United  States  statutes  and  the  organic  act 
of  this  territory,  containing  various  provi- 
sions relative  to  the  powers  of  the  clerks, 
are  thcs  ones  und^r  which  they  are  to  tax 
their  costs,  and  do  others.  Counsel  for  de- 
fendant In  error  contends  that  the  various 
acts  of  congress  above  quoted  only  apply  to 
the  United  States  buriness,  and  do  not  apply 
to  territorial  or  civil  business  of  the  territory. 

If  these  acts  of  congress  apply,  then  the 
territorial  legislature  had  no  right  to  interfere 
with  the  clerk,  and  he  is  not  required  to  tax 
his  costs  under  said  act.  Counsel  for  de- 
fendant in  error  contend  that  there  are  two 
cases  which  give  us  the  law  on  this  subject 
(Marte  ▼.  Railway  Co.  [Utah]  35  Pac.  501, 
and  U.  8.  v.  McMillan  [Utah]  37  Pac.  263), 
both  cases  being  decided  by  the  supreme 
court  of  Utah.  The  Marte  Case  is  not  a  well- 
considered  opinion,  and  the  reasoning  of  the 
opinion  will  not  stand  the  test.  The  court 
dted  no  authority,  and  seems  to  have  de- 


cided the  case  oflthand.  The  McMillan  Case 
announces  no  new  doctrine,  but  relies  solely 
upon  the  Marte  Case.  The  supreme  court  of 
Utah  certainly  did  not  Investigate  the  sub- 
ject at  any  considerable  length,  it  seems,  or 
an  unbroken  line  of  standard  authority  would 
have  led  them  to  a  different  conclusion.  The 
organic  act  of  this  territory  is  the  same  in 
substance  as  that  enacted  by  congress  for 
the  several  territories  and  the  District  of 
Columbia.  Hon.  Caleb  Cushlng,  attorney 
general  of  the  United  States,  as  early  as  1854, 
in  his  opinion  to  the  honorable  secretary  of 
the  Interior,  held  that  the  clerk  of  the  criminal 
court  of  the  District  of  Columbia  was  bound 
to  account  to  the  treasury  of  the  United 
States  for  his  fees  as  clerk  of  said  court.  At 
the  time  this  opinion  was  delivered,  and  for 
a  long  time  afterwards,  the  District  of  Co- 
lumbia was  in  many  ways  comparable  to  this 
territory.  In  1801  (2  Stat.  c.  15,  p.  103)  con- 
gress created  two  counties  In  the  District  of 
Columbia.  Alexandria  county  being  that  por- 
tion of  the  District  ceded  by  Virginia,  and 
Washington  county  that  portion  ceded  by 
Maryland.  In  the  same  act  the  circuit  court 
of  said  District  was  created,  and  the  laws  of 
Virginia  were  put  in  force  in  Alexandria  coun- 
ty and  the  laws  of  Maryland  in  Washington 
county.  Congress  retained  the  right  to  leg- 
islate for  the  District,  but  the  laws  of  the 
two  states  were  put  in  force,  the  same  as 
the  laws  of  Nebraska  were  put  In  torce  In 
this  territory.  The  clerk  of  the  circuit  court 
was  to  be  appointed  by  the  judge  of  that 
court,  and  was  to  receive  the  same  fees  as 
the  clerk  of  the  circuit  court  for  the  district 
of  Maryland.  That  part  of  the  act  in  which 
the  circuit  court  is  created  reads  as  follows: 
"That  there  shall  be  a  court  In  said  District 
which  shall  be  called  the  circuit  court  of  the 
District  of  Columbia,  and  the  said  court  and 
the  judges  thereof,  shall  have  all  the  pow- 
ers by  law  vested  In  the  circuit  courts  and  the 
judges  of  the  circuit  courts  of  the  United 
States.  Said  courts  shall  consist  of  one  chief 
judge  and  two  assistant  judges  resident  with- 
in said  district,  to  hold  their  respective  of- 
fices during  good  behaviour;  any  two  of 
whom  shall  constitute  a  quorum;  and  each 
of  the  said  judges,  shall,  before  he  enters  his 
office,  take  the  oath  or  afilrmation  provided 
by  law  to  be  taken  by  the  judges  of  the  cir- 
cuit courts  of  the  United  States;  and  eald 
court  shall  have  power  to  appoint  a  clerk 
of  the  court  In  each  of  said  counties,  who 
shall  take  the  oath  and  give  a  bond  with 
sureties  In  the  manner  directed  for  the  clerks 
of  the  district  courts  in  the  act  to  establish 
the  judiciary  of  the  United  States."  That 
part  of  the  act  applicable  to  clerks  of  the  cir- 
cuit court  reads  as  follows:  "♦  •  *  And 
the  said  attorney,  marshal  and  clerics,  shall 
be  entitled  to  receive  for  their  respective 
services,  the  same  fees,  perquisites  and  emol- 
uments, which  are  by  law  allowed  respective- 
ly to  the  attorney,  marshal  and  clerk  of  the 
United  States  for  the  .district  of  Maryland." 
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The  clerk  of  the  United  States  district  court 
for  the  state  of  Maryland  received  the  same 
fees  as  the  clerks  of  the  supreme  court  of 
that  state,  with  some  additional  fees  express- 
ly given  by  congress.  1  Stat.  c.  19,  p.  625. 
In  1838  <5  Stat.  c.  192,  p.  30Q)  congress  cre- 
ated a  criminal  court  In  the  District  of  Co- 
lumbia. The  act  creating  the  court  reads  as 
follows:  "That  from  and  after  the  passage 
of  this  law,  a  court  shall  be  established  In 
the  District  of  Columbia,  for  the  trial  of  all 
crimes  and  ofTenses  against  the  laws  now 
In  force  in  the  said  District,  and  such  as  may 
be  hereafter  enacted,  to  be  composed  of  one 
judge,  to  be  appointed  by  the  president  of 
the  United  States,  by  and  with  the  consent 
of  the  senate,  and  to  receive  as  compensa- 
tion for  his  services,  an  annual  salary  of  two 
thousand  dollars,  which  court  shall  be  styled 
the  criminal  court  of  the  District  <rf  Co- 
lumbia." The  portion  of  the  same  act  apply- 
ing to  the  clerk  reads:  "That  the  district  at- 
torney, and  marshal  of  the  said  District  and 
the  clerks  of  the  circuit  court  In  the  said 
District,  for  the  counties  of  "Washington  und 
Alexandria,  respectively,  shall  attend  the  said 
criminal  court  In  said  counties  and  perform 
all  the  duties  now  by  law  required  of  them 
respectively,  in  relation  to  the  criminal  busi- 
ness of  the  circuit  court  In  the  said  counties, 
and  shall  be  entitled  to  the  same  compensa- 
tion they  now  receive  for  their  attendance  in 
the  said  circuit  court  in  the  said  counties  re- 
spectively." Under  this  condition  of  affairs. 
Attorney  General  Cnshlng  was  confronted 
with  the  question  of  whether  the  clerk  of  the 
criminal  court  was  required  to  pay  and  ac- 
count to  the  government  for  the  fees  re- 
ceived by  him.  The  statute  of  1842  was  then 
in  force.  Section  167  of  said  act  (5  Stat. 
483)  reads:  "For  defraying  the  expenses  of 
the  supreme,  circuit  and  district  courts  of  the 
United  States,  including  the  District  of  Co- 
lumbia, •  *  •  three  hundred  and  seventy- 
flve  thousand  dollars;  provided,  howevw, 
that  every  district  attorney,  clerk  of  a  dis- 
trict comrt,  clerk  of  a  circuit  court,  and  mar- 
shal of  the  United  States,  shall,  until  other- 
wise directed  by  law,  upon  the  first  day  of 
January  and  July  In  each  year,  *  •  • 
make  to  the  secretary  of  the  treasury  *  *  • 
a  return  In  writing  embracing  all  the  fees 
and  emoluments  of  their  respective  offices 
of  every  name  and  character,  *  •  *  and  al- 
so embracing  the  necessary  office  expenses  of 
such  officers,  together  wlUi  the  vouchers  for 
the  iwyment  of  the  same,  ♦  •  •  which  re- 
turn shall  be  In  all  cases  verified  by  the  oath 
of  the  officer  making  the  same.  •  •  *  And 
no  clerk  of  a  district  court,  or  clerk  of  a 
drcult  court,  shall  be  allowed  by  thje  secre- 
tary to  retain  of  the  fees  and  emoluments  of 
his  said  office,  or  In  case  both  of  the  said 
clerkships  shall  be  held  by  the  same  person, 
of  the  said  offices  for  his  own  personal  com- 
pensation, over  and  above  the  necessary  ex- 
penses of  his  offices,  and  necessary  clerk 
hire  Included,  also  to  be  audited  and  allowed 


by  the  proper  accounting  officers  of  the  treas- 
ury, a  sum  exceeding  three  thousand  five 
hundred  dollars  per  year  for  any  such  dis- 
trict clerk,  or  a  sum  exceeding  twenty-five 
hundred  dollars  per  year  for  any  such  circuit 
clerk."  In  1863  (10  Stat  165)  the  foUowbig 
act  was  passed  with  reference  to  the  report 
of  fees  of  the  clerks  of  the  courts:  "E<rery 
district  attorney,  derk  of  a  district  court, 
derk  of  a  circuit  court,  and  marshal,  shall,  on 
the  first  days  of  January  and  July,  in  each 
year,  or  within  thirty  days  thereafter,  make 
to  the  attorney  general,  in  such  form  as  he 
may  prescribe,  a  written  return  for  the  half 
year  ending  on  said  days  respectively,  of  all 
the  fees  and  emoluments  of  his  office  of 
every  name  and  character,  and  of  all  the  nec- 
essary expenses  of  his  office,  Including  nec- 
essary clerk-hire,  together  with  the  vouchers 
for  the  payment  of  the  same  for  such  last 
half  year.  He  shall  state  separately  In  such 
returns  the  fees  and  emoluments  received  or 
payable  under  the  bankrupt  act.  •  •  • 
Said  returns  shall  be  verified  by  the  oath  of 
the  officer  making  them." 

This  is  the  law  as  It  existed  at  the  tim?  of  the 
opinion  of  Attorney  General  Cushing.  After 
carefully  reviewing  the  subject,  and  so  clear- 
ly laying  down  the  correct  construction  of 
these  several  acts,  there  can  be  no  mistake 
as  to  what  fees  are  included  In  the  act.  At- 
torney General  Cushing  rendered  three  opin- 
ions on  the  questions  of  the  clerk's  fees  In 
the  District  of  Columbia.  In  his  first  opin- 
ion, reported  In  6  Op.  Atty.  Gen.  p.  390,  he 
says:  "Subsequently,  questions  arose— First, 
whether  the  courts  of  the  District  of  Colum- 
bia are,  in  any  sort,  comprehended  within 
the  proviso;  that  is  to  say,  whether  the  clerk 
of  the  courts  of  the  District  of  Columbia  Is 
under  obligation  to  make  any  return  of  his 
fees  and  emoluments  to  the  secretary  of  the 
treasury,— and,  secondly,  whether.  If  obliged 
to  make  any  return,  he  may  not  pretermit  all 
amount  of  his  fees  and  emoluments  in  the 
criminal  court  of  the  District"  Mr.  Cush- 
ing then  states  that  these  questions  had  been 
before  his  predecessor,  Mr.  Crittenden,  for 
his  consideration,  and 'be  held,  after  the 
question  had  been  ably  argued  before  him, 
tliat  the  clerks  of  the  circuit  courts  of  the 
District  of  Columbia  were  required  to  make 
reports  of  their  fees  under  the  act  of  1842. 
supra,  but  held  that  they  were  not  required 
to  report  the  fees  from  the  criminal  court  of 
said  District  under  the  act  From  this  hold- 
ing Mr.  Cushing  ably  dissents,  and  has  been 
supported  by  Hon.  Jeremiah  Black  in  his 
holding.  Mr.  Cushing,  on  this  branch  of  the 
subjectfays:  "Idonot  conceivethat  the  omis- 
sion of  the  criminal  court  eo  nomine  Is  any 
more  conclusive  of  the  question  than  is  the 
omission  of  the  words  'District  of  Colum- 
bia.' "  Further  in  the  same  opinion  (Id. 
p.  391)  he  says:  "I  think  It  is  apparent 
from  the  whole  of  the  provision  that  con- 
gress Intended  the  two  things  to  go  hand  in 
hand,— payment  of  expenses,  and  accounta- 
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bUlt7  for  and  limitation  of  the  fees  and 
emoluments.  Is  the  criminal  court,  because 
not  specifically  named  in  the  act,  to  be  con- 
sidered as  not  Included  in  the  appropriation? 
If  so,  then  the  fees  of  the  clerk  are  to  be 
Included  In  the  proviso  of  accountability.  I 
cannot  sever  the  two  things.  I  think  It  is 
doing  violence  to  the  language  of  the  act 
to  separate  them.  I  think  It  Is  contrary  to 
the  true  legal  Intendment  of  the  act,  as  well 
as  to  the  obvious  purpose  and  policy  of 
congress.  The  truth  is  that  the  district  and 
criminal  courts  of  the  District  of  Columbia 
are  each  of  them  but  exfoliations  of  the  cir- 
cuit court  created  by  the  act  of  February 
Zl,  1801,  which  provided  generally  for  the 
political  organization  of  the  District.  2  Stat 
103.  Subsequently  one  of  the  judges  of  the 
circuit  court  was  Invested  with  the  power 
of  a  district  Judge  <rf  the  United  States.  2 
Stat.  104r-10G.  At  a  later  period,  namely,  In 
1838,  the  original  cognizance  of  all  crimes 
and  otFenses  committed  within  said  District 
was  also  branched  ofT,  and  a  separate  Judge 
appointed  for  the  transaction  of  that  busi- 
ness. 5  Stat  306.  In  all  these  modlflca- 
tlons  of  Jurisdiction,  the  successive  subdi- 
visions of  Judiciary  continued  to  be  courts 
of  the  United  States;  and  their  common  .ex- 
penses continued  to  be  comprehended  by 
the  phrase  of  appropriation,  'Expenses  of 
the  supreme,  .circuit  and  district  courts  of 
the  United  States,  Including  the  District  of 
Columbia.'  Now,  It  would  be  a  singular 
anomaly  of  legislation  If  the  words  'circuit 
court,'  or  'district  court,'  which  take  from 
the  treasury  of  the  United  States  the  ex- 
penses of  the  criminal  court  of  the  District 
do  not  also  carry  with  them  the  correspond- 
ing rules  of  accountability  and  limitation; 
that  a  phrase  of  enactment  which  pays  the 
expenses  of  the  circuit  court  with  a  condi- 
tion should  require  to  be  so  construed  as 
to  pay  the  expenses  of  the  criminal  court, — 
but  dropping  the  condition,  I  cannot  see  the 
reasonableness  of  such  a  contradictory  in- 
terpretation of  the  same  word  in  the  same 
act  and  under  all  the  circumstances  tending 
to  establish  a  rule  of  logical  exegesis." 

In  1855  Mr.  Cushing  was  again  called  up- 
on to  give  bis  opinion  on  this  subject  and 
the  questions  there  presented  were  (7  Op. 
Atty.  Gen.  p.  610)  as  follows:  "Whether  the 
clerk  Is  under  legal  obligation  to  give  credit 
for  the  fees  earned  by  him.  Whether,  If  he 
continues  to  give  such  credit,  and  falls  to 
collect  and  account  for  the  same,  the  depart- 
ment can  lawfully  retain  of  his  fees,  charge- 
able to  the  United  States,  a  sum  equal  to 
the  surplus  found  to  be  due  to  the  govern- 
ment And  whether,  fees  due  from  private 
Individuals  thus  remaining  uncollected,  and 
the  sum  total  received  thereby  falling  be- 
low the  statute  aggregate,  the  clerk  may 
lawfully  call  on  the  United  States  to  make 
up  the  deficieucy.  In  order  to  answer  all 
these  questions  satisfactorily,  It  needs  only 
to  reflect  that  the  clerk  Is  a  statute  officer, 


with  such  rights  and  such  obligations  as  the 
several  pertinent  acts  of  congress  confer  and 
Impose,  True,  he  is  appointed  by  the  court 
not  by  the  president  or  any  of  the  adminis- 
trative officers  of  the  government  But  that 
Is  immaterial.  He  Is  a  public  c^oer  of  the 
United  States,  appointed  under  statute  in 
one  of  the  four  ways  designated  by  the  con- 
stitution, and  exists  only  In  virtue  of  the 
statutes  and  the  constitution.  It  Is  true,  , 
also,  that  he  receives  compensation  by  fees, 
not  by  salary,  eo  nomine;  but  he  receives 
those  fees  officially,  and  only  in  right  of  his 
office,  Just  In  the  same  way  that  official 
fees  are  received  by  the  consuls  of  the  Unit- 
ed States.  It  Is  further  true  that  some  con- 
siderable part  of  bis  fees  are  for  service 
to  private  suitors.  But  that  is  also  Imma- 
terial.  In  the  same  way  nearly  all  the  fees 
of  consuls  are  on  official  service  rendered  to 
private  individuals.  Nay,  there  are  grreat 
departments  of  the  public  business  In  which 
it  is  in  part  or  in  whole  for  service  to  In- 
dividuals that  collections  are  made  by  the 
public  officer,  as  In  the  poet  office  and  pat- 
ent office.  In  all  these  cases  the  theory  is 
the  same,  namely,  an  instrumentality  creat- 
ed by  law,  and  for  which  the  government 
makes  itself  responsible  in  its  capacity  of 
parens  patrise,  although  much  of  that  in- 
strumentality Is  to  be  exerted  in  the  di- 
rect benefit  of  private  individuals,  and  Is 
therefore  maintained  In  part  or  in  whole 
by  fees  charged  to  them.  Instead  of  be- 
ing chargeable  to  the  public  revenue  ob- 
tained by  general  taxation.  Upon  these  prem- 
ises, my  opinion  Is  that  it  Is  the  duty  of 
the  clerks  of  the  courts  of  the  District  to 
collect  all  fees  In  cash,  Just  as  it  Is  the  duty 
of  the  commissioner  of  patents  to  do,  or  of 
deputy  postmasters  In  regard  to  the  postage 
on  letters;  tliat  If  the  clerk  gives  credit  for 
any  fees,  he  does  that  at  his  own  risk,  and, 
if  they  be  not  paid,  the  loss  devolves  upon 
him  alone;  that  If  any  deflciency  thus 
arises,  he  cannot  claim  indemnity  of  tlie  gov- 
ernment; and  that,  on  the  contrary,  he  is 
obliged  to  make  account  of  all  such  fees,  and 
If,  by  reason  thereof,  a  surplus  fails  to  ex- 
ist then  the  clerk  is  chargeable  with  such 
deficiency  at  the  treasury  of  the  United 
States." 

Mr.  Cushing  In  8  Op.  Atty.  Oen.  p.  33,  says: 
"First  the  act  of  1S42  requires  the  clerks 
to  make  return  semiannually,  'embracing  all 
the  fees  and  emoluments  of  their  respective 
offices,  of  every  name  and  character,  distin- 
guishing the  fees  and  emoluments  received 
and  payable  under  the  bankrupt  act  from 
those  received  or  payable  for  any  other  serv- 
ice.' After  that  is  the  provision  fixing  the 
maximum,  repeated,  in  substance.  In  the  lat- 
ter act,  and  then  we  have  the  following: 
'And  every  such  officer  shall,  with  each 
such  return  made  by  him,  pay  into  the  treas- 
ury of  the  United  States,  or  deposit  to  the 
credit  of  the  treasurer  thereof,  as  he  may  be 
directed  by  the  secretary  of  the  treasury. 
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any  snrplns  of  the  fe«B  and  emohiments  of 
hln  office,  wblch  bis  half-yearly  return  so 
made  aa  aforesaid  shall  show  to  exist  over 
and  above  the  compensation  and  allowances 
hereinbefore  authorized  to  be  retained  and 
paid  by  him.  And  in  every  case  where  the 
retnm  of  any  such  officer  shall  show  that  a 
surplus  may  exist,  the  said  secretary  of  the 
treasury  shall  cause  such  returns  to  be  care- 
fnlly  examined,  and  the  accounts  of  dis- 
bursements to  be  regularly  credited  by  the 
proper  officers  of  bis  department,  and  an 
account  to  be  opened  with  such  officers  in 
proper  books  to  be  provided  for  that  purpose, 
and  the  allowances  for  personal  compensa- 
tion for  each  calendar  year  shall  be  made 
from  the  fees  and  emoluments  of  that  year, 
and  not  otherwise.'  Here  we  have  express 
and  explicit  command  to  the  clerk  to  make 
retnm  of  all  fees  payable  (that  is,  lawfully 
charged  by  him),  as  well  as  those  paid,— 
fees  receivable  as  well  as  those  received. 
Reckoning  of  the  responsibility  jot  the  clerk 
to  the  govo-nment  is  to  be  had  on  'each  such 
retnm  so  made  by  him,'  and  this  also  by  the 
unequivocal  terms  of  the  statute.  'And  the 
allowances  for  personal  compensation  for 
each  cal^idar  year  shall  be  made  from  the 
fees  and  emoluments  of  that  year,  and  not 
otherwise;'  which  fees  and  emoluments 
which  had  been  previously  defined  to  be 
fees  and  emoluments,  of  every  name  and 
character,  received  or  receivable.  These 
provi^ons  appear  to  me  so  plain,  precise, 
and  clear  as  to  preclude  argument  on  the 
subject  •  •  •  The  statute  is  general  by 
its  title,  covering  the  circuit  and  distrtct 
-coorts  of  the  United  States,  and  it  even  con- 
tains enactments  expressly  applicable  to  the 
territories,  to  say  nothing  ot  the  District  of 
-Oolumbia;  and  the  only  section  of  the  act 
material  to  the  present  question— the  third- 
is  In  comprehension  of  terms,  in  spirit,  and 
In  received  construction  applicable  to  the 
clerk  of  the  circuit  and  district  courts  of  the 
District  of  Oolumbia.  •  *  •  In  the  face  of 
the  provisions  of  the  acts  of  1842  and  1863, 
it  is.  In  my  Judgment,  quite  unreasonable 
to  contend  that  any  clerk  of  the  courts  of 
the  United  States  is  to  give  credit  for  the 
fees  of  his  office  ad  libitum,  to  omit  to  col- 
lect, and  thus  to  throw  away  what  is,  in 
fact,  public  property;  nay,  more,  that  he  Is 
to  be  indemnified  for  the  same  out  of  the 
treasury  of  the  United  Statea  It  is  alto- 
gether Immaterial  whether  the  fees  are 
large  or  small,  and  whether  It  is  or  not  con- 
venient to  take  the  trouble  to  collect  them  in 
cash.  The  collections  at  the  post  offices  are 
each  small  in  amount,  and  the  postmaster 
may,  if  he  pleases,  open  accoimts  with  per- 
sons In  the  habit  of  receiving  letters;  but 
that  is  his  afTair.  So,  many  of  the  fees  to 
be  collected  and  accounted  for  by  consuls 
are  small  in  amount;  but  that  does  not 
cbange  thebr  duty  nor  their  responsibility." 

Hon.  Jeremiah  S.  Black,  attorney  general 
of  the  United  States,  in  1868,  in  passing  up- 


on this  question  in  0  Op.  Atty.  Oen.  p.  ISS, 
uses  the  following  language:.  "I  concur  with 
yon  in  the  (pinion  you  express,  that  he  is 
bound  by  law  to  account  for  the  fees  receiv- 
ed by  him  in  the  criminal  court  as  well  as  in 
the  circuit  court  The  reasons  you  have 
given  are  sufficient,  and  they  do  not  need  to 
be  repeated.  I  am  also  very  clear  in  the 
opinion  that  he  must  account  not  merely  for 
the  fees  actually  received,  but  for  those 
which  be  earned  and  which  he  has  neglected 
or  otherwise  failed  to  collect  The  argu- 
ments by  which  Mr.  Gushing  supported  his 
decision  on  this  point  In  the  (pinion  dated 
August  12, 1856,  are  unanswerable." 

Is  not  the  case  at  bar  clearer,  from  a  legal 
standpoint  than  those  Just  quoted?    In  this 
case  the  clerk  is  clerk  of  the  district  court, 
and  would,  under  the  opinions  of  the  attor- 
neys general,  be  Included  in  the  appropriation 
and  under  section  838,  requiring  a  report   In 
the  Smith  Case,  passed  upon  by  tbe  attor- 
ney   general,    ttie    principal    question    was 
whether  the  clerk  of  the  criminal  court  of 
that  district  was  bound  to  report  his  fees. 
The  cler&  of  the  criminal  court  was  not  in- 
cluded in  express  terms  in  the  acts  requiring 
clerks  to  report  fees,  and  the  only  way  to 
make  him  report  would  be  taking  the  intent 
of  congress  into  considenition.  and  constru- 
ing the  statute  to  mean  "clerks  of  the  crim- 
inal courts"  as  weU  as  the  other  clerks. 
In  those  cases  the  cletrk  of  the  criminal  court 
taxed  the  same  fees  as  taxed  by  tbe  clerks 
of   the   supreme   court    of   Maryland,    with 
some  additions.    It  will  also  be  noticed  that 
the  Question  as  to  the  clerks  of  the  circuit 
court  of  the  District  of  Columbia  repturting 
their  fees  was  not  raised.     He  transacted 
civil  and  criminal  business,  yet  the  United 
States  held  tliat  he  must  report  his  civil 
business  to  the  treasurer,  and  account  tor 
all  fees  received  by  him,'  of  every  name  and 
character  whatsoever,  and  the  attorney  gen- 
eml  held  that  "these  provisions  appear  to  me 
BO  plain,  precise,  and  clear  as  to  preclude 
argument  on  tbe  subject."     If  the  clerk  must 
account  for  these  fees,  no  powv  on  earth  but 
the  congress  ot  the  United  States  can  alter 
or  abridge  them,  and,  even  If  the  clerk  does 
not  collect  the  fees,  he  is  still  bound  tor 
tbem,  and  the  courts  have  held  that  he  has 
the  tight  to  demand  bis  fees  In  cash,  in  ad- 
vance, for  this  very  reason.    It  would  in-- 
deed  be  a  strange  condition  of  afTalrs  to  hold 
that  the  clerk  should  tax  his  fees  under  the 
territorial  fee  Wll,  and  be  restricted  Vn  the 
amount  he  could  collect  and  keep,  and  then  \m 
compelled  to  account  to  the  United  States  tor 
these  same  fees  according  to  the  fee  XyWl  ot  the 
United  States  (chapter   IB,  tit   "Judiciary," 
S  823).    The  District  of  Columbia,  at  the  tVrae 
these  opinions  were  delivered,  was  coixxpata- 
ble  to  the  territory  of   Oklahoma,   so   tar  as 
thte  opinion  is  coocemcd,  and   it    mviBt  oe 
admitted  that  the  construction  placed    upou 
the  various  acts  by  the  «"«™«y  ^^^^^  "1 
that  time  would  also  toe  applicable   a-ixA  aV 
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ply  to  the  clerk  of  the  district  court  of  this 
territory  at  this  time.  More  than  40  years 
Itas  elapsed  since  the  first  decision,  and  no 
one  has  questioned  to  any  degree  the  sound- 
laess  of  these  opinions.  No  attorney  gener- 
al since  that  time  has  heen  asked  to  overrule 
the  opinions  cited,  and  they  are  entitled  to 
great  weight  ta  determining  these  queetioos. 
The  continued  construction  by  the  heads  of 
the  departments  the  supreme  court  of  the 
United  States  has  many  times  held  to  be  of 
great  weight,  and  in  matters  of  doubt  should 
be  followed. 

Attorney  General  Devans  In  January,  1879, 
Issued  a  circular  letter  to  clMkf.  In  which, 
referring  to  section  823.  he  says:  "This  lan- 
guage embraces  every  possible  fee  or  emcdu- 
ment  accruing  to  you  by  reason  of  your  of- 
ficial capacity,  and  does  not  allow  the  with- 
holding of  any.  Whatever  is  done  by  you  that 
you  could  not  do  If  out  of  ofllce  has  an  of- 
ficial color  and  significance  that  brings  it 
within  the  compass  of  the  language  of  the 
statute."  In  U.  S.  v.  Hill,  120  U.  S.  179,  7 
Sup.  Ct.  510,  the  supreme  court,  after  quot- 
ing the  above  language  of  Attorney  Gen«ul 
Devans,  say:  "This  Is  undoubtedly  a  forcible 
and  accurate  statement  of  the  meaning  of 
the  statute."  The  supreme  court  says  that 
it  Is  a  "forcible"  statement,  and  not  only 
that,  but  an  "accurate"  one.  No  matter 
what  fee  the  clerl^  receives.  If  he  does  It  by 
virtue  or  color  of  his  office  it  Is  within  the 
meaning  of  the  act,  and  he  must  report  It  to 
the  United  States.  If  this  be  true.  It  would 
be  supererogation  to  contend  that  the  terri- 
torial legislature  could  bring  all  this  to 
naught,  and,  on  the  contrary,  require  the 
clerk  to  pay  these  fees  into  the  county  treas- 
ury of  the  county,  instead  of  accounting  for 
them  to  the  United  States.  Suppose  the  leg- 
islature should  have  enacted  that  the  office 
of  clerk  of  the  district  court,  so  far  as  It  per- 
tained to  territorial  business,  should  be  abol- 
ished, and  the  duties  of  his  office  pertormed 
by  the  county  clerk  without  compensation, 
would  It  be  contended  for  a  moment  that  the 
law  would  be  valid?  Yet  this  act  practical- 
ly does  this  by  attempting  to  take  away  the 
compensation  provided  congress.  The  Unit- 
ed States  pays  the  salaries  of  the  justices  of 
the  supreme  court.  It  pays  the  clerk  five  dol- 
lars per  day  for  every  day  court  is  in  ses- 
sion, and  It  does  this,  no  matter  whether 
the  court  sits  as  territorial  or  United  States 
court,  or  transacts  federal  or  territorial  busi- 
ness. He  is  paid  by  the  United  States  for 
going  to  and  from  courts.  His  office  is  fur- 
nished him  by  the  United  States.  The  gov- 
\*mment  pays  for  the  deputy  clerks,  keeps  a 
ballirr  in  attendance  upon  the  court  at  all 
times,  as  well  as  a  marshal.  A  fee  bill 
is  established  by  reference  in  the  organic 
act.  If  It  had  been  Intended  that  the  clerk 
should  be  subject  to  the  will  of  the  legis- 
lature, certainly  congress,  In  this  same  con- 
nection, when  enacting  our  organic  law, 
would  have  provided  a  fee  bill  for  the  clerk 


in  civil  and  territorial  business^  and  that  the 
clerk  need  not  reiwrt  to  the  United  States 
any  fees  except  what  he  earns  from  the  Unit- 
ed States  business  of  said  court.  When, 
however,  the  organic  act  was  passed,  the 
United  States  supreme  court,  In  1889,  bad  al- 
ready hfeld  that  section  833  of  the  Revised 
Statutes  of  the  United  States  Included  every 
fee  that  was  earned  by  the  clerk  by  virtue 
of  his  office;  that  whatever  he  did  by  virtue 
of  his  office  that  be  could  not  have  done  if 
out  of  office  had  an  official  color  and  signifi- 
cance that  brought  it  within  the  statute; 
and  that  this  was  the  "undoubted"  construc- 
tion of  this  act,  meaning'  thereby  that  there 
was  no  doubt.     U.  S.  v.  Hill,  supra. 

Some  question  has  been  raised  by  counsel 
for  defendant  in  error  as  to  the  Averlll  Case, 
130  U.  8.  335,  9  Sup.  Ct.  646.  That  was  a 
case  appealed  by  the  United  States  from  the 
supreme  court  of  Utah.  The  latter  court 
held  that  the  clerk  was  not  restricted  to 
^,500  a  year  for  his  services,  but  could  re- 
tain all  the  proceeds  of  his  office.  The  su- 
preme coiurt,  however,  in  reviewing  the  de- 
cision of  the  Utah  court,  reversed  the  holding 
of  that  court,  and  held  that  the  derk  could 
only  retain  13,600  per  year.  The  supreme 
court  of  the  United  States,  after  reviewing  . 
the  sections  of  the  statutes  hereinbefore  re- 
ferred to,  say:  "They  prescribe  the  fees  to 
be  allowed  to,  and  retained  by,  clerks  of  dis- 
trict courts;  'and  no  other  compensation'  ■ 
can,  under  section  1833,  be  allowed  to  be 
retained  by  clerks  of  the  district  courts  In 
Utah,  for  personal  compensation,  than  is, 
by  the  provisions  of  chapter  16  of  the  title 
mentioned,  prescribed  to  be  allowed  to  be  re- 
tained by  the  cierks  of  the  district  courts 
named  in  section  839  for  personal  compensa* 
tlon."  The  supreme  court  does  not  quibble 
with  questions,  and  if  the  clerks  were  al- 
lowed to  retain  their  fees  In  civil  and  terri- 
torial criminal  matters  it  would  have  said 
so.  The  court  holds  that  the  clerk  can  retain 
but  $3,500  of  the  fees  of  his  office.  They  do 
not  say  "United  States  fees,"  but  they  must 
have  known  that  he  taxed  in  his  office  fees 
for  territorial  and  civil  work  as  well  as  Unit- 
ed States  business.  It  was  sufficient  for 
them  to  say  that  he  could  not  retain  of  his 
fees  over  $3,500  and  necessary  clerk  hire. 
The  court  must  have  known  that  the  cleric 
received  other  fees  than  United  States  fees, 
but  in  passing  upon  the  question  before  them 
it  was  Immaterial  from  what  source  they 
came,  if  they  were  taxed  by  hUu  as  cleric  of 
the  district  court.  Counsel  for  defendant  in 
error  in  their  brief  say:  "If  counsel's  efTorts, 
however,  have  cast  a  doubt  upon  the  Utah 
cases,  the  case  of  U.  S.  v.  Hill,  120  U.  S.  1«9, 
7  Sup.  Ct.  510,  ought  to  be  decisive  of  the 
principle  for  which  we  contend.  Suit  waa 
brought  In  that  case  by  the  United  States  to 
recover  from  Hill,  who  was  clerk  of  the 
U.  S.  district  court  for  the  district  of  Mass., 
fees  earned  by  him  in  examining  naturaliza- 
tion papers,  under  the  orders  of  the  court. 
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The  case  went  to  the  supreme  court  of  the 
United  States,  and  It  waa  there  held  that 
only  the  fees  prescribed  in  the  federal  fee 
bill  need  be  accounted  for  by  the  clerk; 
that  the  other  fees— naturalization  fees— 
prescribed  by  the  orders  of  court  need  not 
be  acconnted  for.  And  we  submit  that,  on 
the  same  prindple,  fees  prescribed  by  any 
other  authority,  whether  It  be  by  order  of 
court  or  territorial  enactment,  are  not  witii- 
In  the  purview  of  the  federal  fee  bill,  nor 
regulated  thereby,  but  are  controlled  and  retru- 
lated  by  the  power  that  created  them,— the 
court  or  the  territorial  legislature."  Counsel 
bare  evidently  mistaken  the  view  of  the  Hill 
Case.  The  doctrine  as  stated  by  counsel  was 
not  enunciated  by  the  supreme  court.  That 
court  was  very  clear  in"  its  opinion.  The  cir- 
cuit court  held  that  the  clerk  need  not  report 
these  fees,  and  the  supreme  court  of  the  Unit- 
ed States,  in  affirming  this  decision,  quotes 
from  the  language  of  the  opinion  of  the  hon- 
orable circuit  judge  as  follows:  "It  la  for 
services  rendered  under  these  rules,  and  as 
a  special  officer  of  the  court,  and  not  a^  clerk, 
that  these  fees  have  been  permitted.  They 
were  not  duties  x>«rtaining  to  the  office  of 
clerk.  They  could  as  well  have  been  per- 
formed by  any  other  person  designated  by 
the  court  for  the  purpose,  as  by  the  district 
attorney,  or  a  commissioner  of  the  circuit 
court,  or  an  attorney,  or  any  suitable  person 
not  an  officer  of  the  court."  It  will  be  ob- 
served from  the  portion  of  the  opinion  Just 
quoted  that  the  clerk  was  not  acting  in  his 
official  capacity,  but  as  any  other  Individual. 
The  court  further  say:  "These  are  duties 
which  the  court  has  the  undoubted  right  to 
have  performed  by  some  other  person  tlian 
the  presiding  judge.  In  these  cases  the  clerk 
acts  rather  as  a  person  appointed  to  assist 
the  court  in  exercising  its  functions,  like  a 
master  or  examiner  In  an  equity  cause,  or  an 
assessor  in  admiralty,  or  an  auditor  In  a  suit 
at  law.  It  is  the  universal  practice  of  all 
courts  of  large  jurisdiction  to  appoint  special 
officers,  at  the  expense  of  the  parties,  to  make 
inquiries,  investigate  details,  examine  papers, 
take  accounts,  make  computations,  and  per- 
form ministerial  acts.  Their  reports,  when 
returned  into  court  and  accepted,  become 
part  ct  the  case,  and  form  the  basis  of  the 
orders  and  decrees  of  the  court  in  the  cause." 
It  is  further  said,  Mr.  Justice  Blatchford 
speaking  for  the  court:  "Vbey  [the  fees]  did 
not  accrue  to  the  clerk  by  reason  of  his  offi- 
cial capacity,  but  were  for  work  which  might 
aa  well  have  been  done  by  him  when  out  of 
office  as  when  in."  This  is  strong  language, 
and,  if  counsel  for  defendant  in  error  wish 
to  apply  the  rule  to  this  case,  it  would  be. 
simply  saying)  that  the  fees  earned  by  the 
clerk  for  civil  and  territorial  business  could 
be  earned  out  of  office  as  well  as  in,  and  by 
any  private  individual  as  well  as  a  duly-, 
authorized  clerk.  If  this  were  true,  any  per- 
son could  perform  the  services,  whether  clerk 
»r  not   It  docs  not  seem  to  us  that  the  posi- 


tion is  tenable.  The  least  that  can  be  said 
of  these  fees  is  that  they  are  earned  by  him 
as  clerk  of  some  coiurt  If  he  earns  them  as 
clerk,  be  must  account  for  them  as  such. 
From  this  conclusion  we  can  see  no  escape. 
As  to  the  construction  of  d^;)artments  being 
of  weight  in  passing  ui)on  ambiguous  statutes, 
see  U.  S.  V.  Hill,  120  U.  S.  169.  7  Sup.  Ct. 
580;  U.  S.  v.  PbUbrick,  120  U.  S.  52,  7  Sup. 
Ct  418;  U.  S.  T.  DlckscHi,  15  Pet  141,  145; 
V.  S.  V.  Oilmore,  8  WalL  890;  TJ.  8.  y.  Moore, 
95  U.  S.  760,  763;  U.  8.  T.  Pugh,  99  U.  8. 
265,  269;  Smythe  v.  Piske,  23  Wall.  374.  382; 
Hahn  v.  U.  S.,  107  U.  8.  402,  406,  2  Siq;>.  Ct 
494;  Five  Per  Cent  Cases,  110  U.  8.  471,  485, 
4  Sup.  Ct  210.  In  the  case  of  Brown  t.  U. 
8.,  113  n.  S.  568,  5  Sup.  Ot  648,  it  is  held: 
"This  contemporaneous  and  uniform  inter- 
pretation Is  entitled  to  wdght  In  the  con- 
struction of  the  law,  and  in  a  case  of  doubt 
ought  to  turn  the  scale."  In  the  case  of 
U.  S.  V.  Moore,  95  U.  8.  760,  763,  it  is  said: 
"The  construction  given  to  a  statute  by  those 
cliarged  with  the  duty  of  executing  It  *  •  • 
ought  not  to  be  overruled  without  cogoit  rea- 
sons.. •  •  *  The  officers  concerned  are 
usually  able  men  and  masters  of  the  subject 
Not  unfrequently  they  are  draftsmen  of  the 
laws  they  are  afterwards  called  upon  to  in- 
terpret" See,  also,  on  this  subject,  Edwards 
V.  Darby,  12  Wheat.  206;  Atkins  v.  Disin- 
tegrating Co.,  18  Wall.  272,  301;  U.  S.  v. 
State  Bank  of  North  Carolina,  6  Pet  29. 
Taking  this  view  of  the  question,  there  can 
be  no  doubt  that  the  territorial  legislature 
has  no  right  to  interfere  with  the  compensa- 
tion of  the  clerks  of  the  district  courts.  The 
clerk  must  account  for  all  of  his  fees,  and, 
if  so,  congiress  is  the  only  authority  to  fix  the 
amount  of  such  fees. 

Suppose  it  is  admitted  that  the  clerk  oc- 
cupies two  offices,  and  that  in  one  of  them 
he  acts  as  United  States  district  clerk,  and  is 
responsible  to  the  United  States  for  his  ac- 
tions as  such  clerk,  and  that  in  the  other  he 
acts  as  a  territorial  clerk,  and  is  responsible 
to  the  territory  for  his  actions  as  such  clerk. 
This  indeed  would  be  an  anomalous  condition 
of  affairs.  The  legislature  has  nowhere  cre- 
ated the  office  of  clerk  of  the  court,  has  no- 
where provided  for  the  giving  of  a  bond,  and 
the  only  law  which  provides  for  a  bond  is 
section  795  of  the  Revised  Statutes  of  the 
United  States, '  which  reads:  "The  derk  of 
every  court  shall  give  bond.  In  a  sum  to  be 
fixed  and  with  sureties  to  be  approved  by  the 
court  which  appoints  him,  faithfully  to  dis- 
charge the  duties  of  his  office,  and  seasonably 
to  record  the  decrees,  Judgments  and  de- 
terminations of  the  court  of  which  he  is 
clerk.  •  •  •"  If  he  is  simply  acting  as  a 
clerk  under  this  statute,  he  Is  responsible  to 
the  United  States.  The  bond  is  made  to  the 
United  States,  and  it  is  the  only  one  known 
to  the  law  for  the  clerks  of  the  district  courts 
of  this  territory.  Congress  evidently  did  not 
Intend  to  have  a  clerk  of  this  court  on  the  ter- 
ritorial side  (if  the  construction  contended  for 
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to  coirect)  act  wltboat  a  bond,  and  be  responsi- 
ble only  Individually.  How  could  the  terri- 
tory avail  Itaelf  of  this  bond  If  a  default  were 
made  In  the  office  of  territorial  clerk?  Of 
course,  this  may  be  said  to  have  been  a  mis- 
take OQ  the  part  of  congress,  or  the  leglsla^ 
ture.  In  not  prorldlngr  for  a  bond  for  the  ter- 
ritorial clerk;  but  In  construing  this  act  It  Is 
of  importance  to  see  what  the  intent  of  con- 
gress was  upon  the  subject  The  congress 
of  the  United  States  is  certainly  capable  of 
enacting  clear  and  unambiguous  laws  relat- 
ing to  the  territories,  and  especially  Oklaho- 
ma, (or  it  was  the  last  territory  organized, 
and  tbe  experience  of  congress  before  and 
the  various  enactments  were  c^ien  for  inspec- 
tion, and  it  was  thought  proper  to  follow  the 
various  enactments  with  reference  to  the  ter- 
ritories organized  before  this  one.  Again  tbe 
question  comes  to  ns,  is  the  clerk  of  the  dis- 
trict court  occupying  two  offices,  or,  in  other 
words,  two  clerkshipo,  separate  and  distinct 
from  each  other?  If  be  is,  It  must  be  by  im- 
plication, as  there  la  no  express  statute  creat- 
ing tlie  two  offices.  In  all  of  the  acts  of  con- 
gress he  la  spoken  of  as  one  clerk.  Frequent- 
ly the  term  "office"  Is  used.  He  is  dotbed 
with  many  powers,  the  same  as  the  Judges  of 
tbe  district  courts.  He  may  act  in  many 
capacities,  bnt  in  all  of  them  as  one  clerk. 
There  is  no  qnality  of  clerkships.  It  baa 
been  settled  by  a  long  line  of  decisions  by  the 
supreme  court  of  the  United  States  that  the 
courts  of  the  t^ritories  are  not  United 
States  courts  within  the  meaning  of  the  con- 
stitution. The  question  Is  so  well  settled 
that  it  la  not  necessary  to  discuss  the  proposi- 
tion at  any  length.  In  the  case  of  Benner  ▼. 
Porter,  0  How.  242,  the  proposition  is  so 
dearly  decided  that  It  may  be  well  for  us  to 
quote  it:  "The  distinction  between  the  fed- 
eral and  state  jurisdictions  under  tbe  consti- 
tution of  tbe  United  States  has  no  founda- 
tion in  these  territorial  governments,  and  con- 
sequently no  such  distinction  exists,  either  in 
respect  to  jurisdiction  of  tbeir  courts  or  the 
subjects  submitted  to  their  cognizance.  They 
are  legislative  governments,  and  their  courts 
legislative  courts;  congress,  in  the  exercise 
of  its  powers  in  the  organization  and  govern- 
ment of  the  territories,  combining  the  powers 
of  both  tbe  federal  and  state  authorities. 
There  is  but  one  system  of  government  or  of 
laws  operating  within  their  limits, 'as  neither 
is  subject  to  the  constitutional  provisions  in 
respect  to  state  and  federal  jurisdiction. 
They  are  not  organized  under  the  constitu- 
tion, nor  subject  to  its  complex  distribution  of 
powers  of  governniient,  as  the  organic  law, 
but  are  the  creations  exclusively  of  the  leg- 
islative department,  and  subject  to  its  pro- 
Tisfons  and  control.  Whether  or  not  there 
are  provisions  in  that  instrument  which  ex- 
tend to  and  act  upon  these  territorial  govern- 
ments it  is  not  now  material  to  examine. 
"We  are  speaking  here  of  those  provisions 
that  refer  particularly  to  the.  distinction  be- 
tween federal  and  state  jurisdiction."  So  it 
Will  be  clearly  seen  that  these  courts  are  not 


United  States  oonria  within  the  meaning  ur 
tbe  constitution,  bat  simply  created  nnder  tbe 
general  powers  of  congress  in  tbe  oiganlza- 
tlon  and  government  of  the  territories.  Con- 
gress created  this  court  as  one  court,  having 
general  jurisdiction  in  all  United  States  and 
territorial  mattera  The  desk  was  created  as 
tbe  clerk  of  that  court  He  is  not  the  derk 
of  two  courts,  or  three  courts,  or  any  other 
number  bnt  that  one:  He  ia  accountable 
only  to  the  United  States  for  bis  actions,  and 
the  territory  can  have  no  Jurisdiction  over 
liim  whatever.  Taldng  this  view  of  the 
question,  it  must  necessarily  fallow  that  the 
legislative  assembly  has  no  power  to  estab- 
lish and  regulate  the  fees  and  compensation 
of  clerks  of  territorial  courts  established  by 
the  laws  of  congress!,  and  the  provisions  of 
this  character  Involved  in  this  controversy 
are  In  conflict  with  the  organic  act  and  the 
statntes  of  tbe  United  States  governing  the 
fees  of  tbe  clerks,  and  Is  therefore  void,  and 
in  no  sense  a  rightful  subject  of  legislation. 
Tbe  Judgment  of  the  lower  conrt  will  be  re- 
versed.   It  is  ao  ordered. 

BURFOKD,  J..  dissentlnK. 

DALE,  C  J.,  having  presided  In, the  conrt 
bdow,  did  not  sit 


(S  Okl.  X8i; 

BOARD  OF  COM'RS  OF  CLEVELAND 

COUNTY  V.  SEA  WELL. 

(Supreme  Conrt  of  Oklahoma.    Sept  7, 

1896.) 

CooNTX  CoHMissioNBRB— Contracts— pATMBST  la 

CODSTT  WaBBANTS— ESTOPPKU 

1.  Under  the  law,  a  Ijoard  of  connty  com- 
mlisioners  can  only  contract  to  bind  the  coan- 
ty  while  the7  are  sittiDs  as  a  board;  and  an 
agreement  with  one  of  the  members,  in  the  ab- 
sence of  the  others,  does  not  bind  the  county. 

2.  Where  a  party  enters  into  a  contract 
with  a  board  of  county  commiasionerg  to  lease  to 
a  county  a  bnilding  to  be  used  for  tbe  purpose 
of  liolding  court  and  for  county  offices,  and  un- 
der such  contract  ia  to  receive  the  sum  of  (150 
per  quarter,  and  the  connty  issnes  its  warranta 
for  the  sums  atrreed  upon,  and  the  party  rectiv- 
ine  the  warranta  la  obliged  to  aell  the  warranta 
at  a  diBcount  in  order  to  convert  the  same  into 
cash,  Md,  tha^  the  connty  is  not  liable  for  the 
loss  sustained  by  reason  of  the  sale  of  the  war- 
rants at  a  discount 

3.  Where  a  claim  against  a  county  Is  pre- 
sented to  its  board  of  connty  conunissionerB, 
and  is  by  such  board  allowed  in  part  and  a  war- 
rant drawn  for  the  sum  allowed,  and  the  war- 
rant thus  issued  is  accepted,  the  party  accepting 
such  warrant  is  thereby  estopped  from  a  recov- 
ery for  that  part  of  the  daim  which  was  disal- 
lowed by  the  board. 

4.  Where  an  owner  of  a  bnilding  leased  to 
the  county  voluntarily  performs  the  work  of  a 
janitor  in  such  bnilding,  and  it  does  not  appear 
that  the  board  of  county  conunissionera  either 
employed  or  directed  him  to  perform  such  labor. 
he  cannot  recover  from  the  county  for  the  value 
of  bis  serricea. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Cleveland  county. 

W.  H.  Seawell  filed  a  claim  before  the 
board  of  county  commissioners  of  Cleveland 
county  for  rent  of  a  building,  discount  on 
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-warrants,  and  serrjces  as  Janitor,  wUch  was 
disallowed.  He  appealed  to  the  district  court, 
and  obtained  a  Judgment  against  the  board 
for  the  aiuu  ot  $354.58  and  costs.  Xhe  board 
brings  error.     Reversed. 

A.  Hutchiiis  and  Gardner  &  Rlsley,  for 
plaintiff  In  error.  Plaher  &  Hennessy  and 
Harris  &  Botsford,  for  defendant  In  error. 

BALE.  0.  J.  On  July  17,  1893,  the  board 
of  eountr  commlssionerfl  of  Cleveland  county 
disallowed  a  bill  presented  by  the  defendant 
in  error,  W.  H.  Seawell,  for  the  sum  of 
1368.59.  Seawell  appealed  the  case  to  the 
district  court  of  Clevrfand  county,  and  the 
case  was  tried  in  that  court,  and  Judgment 
rendered  in  favor  of  Seawell  in  the  sum  of 
1334.58.  The  account  presented  to  the  board 
of  county  commissioners,  and  which  is  the 
basis  of  this  action,  consists  of  17  items. 
The  Ist  item  is  for  rent.  The  2d,  3d,  4th, 
5th,  13th,  and  14th  are  for  losfi  sustained  by 
reason  of  the  sale  of  certain  warrants  receiv- 
ed from  Cleveland  county  by  Seawell.  QSie 
6th  and  7th  are  for  a  disallowance  of  a  por- 
tion of  the  bills  presented  by  Seawell,  and 
also  for  loss  sustained  by  reason  of  the  dis- 
count upon  the  warrants  so  received.  The  re- 
maining items  are  for  Janitor's*  work,  for 
brooms,  and  for  the  filling  of  a  vault  upon  the 
premises  on  which  the  building  in  which  the 
court  was  held  was  situated,  it  appears  from 
the  record  that  in  the  summer  of  1800  Seawell 
entered  into  a  contract  in  writing  with  the 
board  of  county  commissioners  of  Cleveland 
county  wherein  it  was  agreed  that  Seawell 
was  to  furnish  the  county  with  rooms  for 
holding  court  and  for  cotmty  offices  for  a 
period  of  two  years,  beginning  on  January 
1,  1881,  and  ending  December  31,  1892,  at  an 
annual  rental  of  $600,  payable  quarteiiy.  In 
the  agreement  appears  the  following  clause: 
"It  is  hereby  agreed  by  said  W.  BL  Seawell 
that  the  building  shall  be  ready  for  occupan- 
cy by  said  date,  January  1,  1891;  and  it  is 
further  agreed  that,  in  case  the  building  is  not 
In  condition  to  be  occupied  by  the  county  offi- 
cers and  court  by  that  date^  the  said  W.  H. 
Seawell,  of  the  first  part,  ^lall  pay  a  for- 
feiture of  $150,  which  sum  shall  be  paid  to 
the  county  for  said  building  for  the  first  quar- 
ter." The  building  was  not  completed  at  the 
time  agreed  upon  in  the  contract,  and  not  un- 
til Febniary  9,  1891,  was  it  ready  for  occu- 
pancy by  the  county  officials,  on  which  last- 
named  date  it  appears  that  the  occupancy 
was  begun  on  behalf  of  Cleveland  county. 
At  the  meeting  of  the  county  commissioners 
in  July,  1891,  a  warrant  in  the  sum  of  $150 
was  issued  to  Seawell  in  payment  of  the 
rent  for  the  building,  and  thereafter,  at 
the  beginning  of  each  quarter,  a  similar  war- 
rant was  drawn,  in  an  equal  amount,  for 
the  rent  of  said  building,  all  of  which  were 
accepted  by  SeawelL  In  his  bill  rejected 
by  the  commissioners,  and  the  one  here  for 
consideration,  the  first  item  of  $83.33  is  for 
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rent  of  the  building  from  February  8  to 
April  1,  1891.  The  claims  set  out  in  items 
numbered  2,  3,  4^  5,  13,  and  14  are,  in  the 
aggregate,  for  the  sum  of  $125,  which  is  the 
amount  of  loss  Seawell  alleged  he  sustain- 
ed by  reason  of  the  fact  that  the  warrants 
received  as  rent  were  worth  that  sum  less 
than  their  face  value  at  the  time  he  received 
the  same;  and  he  asks  to  be  reimbtirsed  in 
such  sum.  Items  6,  7,  and  15  were  for  a  bal- 
ance due  upon  rent  for  rooms  furnished  to 
a  Jury,  and  the  discount  upon  the  warrants 
received  for  such  rooms.  It  appears  that  Sea- 
well furnished  the  county,  for  use  of  Juries 
while  court  was  being  held,  rooms  In  a  part 
of  his  building  not  covered  by  his  lease  with 
the  county;  that  be  presented  his  claim  to 
the  board  for  the  rent  of  such  rooms,  which 
was  allowed  him  In  one-half  of  the  amount 
claimed,  and  warrants  were  ordered  to  be  is- 
sued for  the  amount  so  allowed,  which  war- 
rants were  by  Seawell  accepted  and  sold  at  a 
discount;  and  the  items  last  numbered  are 
for  the  unpaid  balance  of  the  claim,  and  the 
discount  on  the  warrants.  Items  8,  8, 10,  11, 
12, 16,  and  17  are  claims  presented  for  janitor 
(•brvlces  in  and  about  the  building,  and  for 
brooms  used  in  performing  such  services. 
The  evidence  shows  that  no  contract  or  ar- 
rangement was  entered  into  between  Seawell 
and  the  county  commissioners  by  which  Sea- 
weU  was  to  do  Janitor  work  on  behalf  of  the 
county,  but  it  appears  that  Seawell  thought 
that  the  reputation  of  the  building  was  in- 
volved, and,  rather  than  to  see  the  work  go 
undone,  he  took  it  upon  himself  to  voluntarily 
perform  the  work  and  to  furnish  the  brooms 
for  such  purpose. 

There  are  four  questions  presented  to  us  for 
consideration  In  this  case:  First,  is  Cleveland 
county  liable  to  Seawell  for  the  rent  on  the 
building  used  for  county  rooms  and  county 
offices  from  Februaiy  8  to  April  1,  1891? 
Second,  is  such  county  liable  for  the  differ- 
ence between  the  cash  and  par  value  of  its 
warrants?  Third,  is  a  liability  created  in  fa- 
vor of  Seawell  for  rent  of  Jury  rooms? 
Fourth,  did  the  voluntary  work  performed 
by  Seawell  as  Janitor  bind  the  county? 

1.  When  the  contract  of  lease  was  entered 
Into  between  SeaweU  and  the  county,  it  was 
stipulated  that  the  building  should  be  ready 
for  the  county  on  the  Ist  day  of  January, 
1891,  and  in  case  it  was  not  Seawell  was  to 
forfeit  the  first  quarter's  rent  Seawell  seeks 
to  avoid  the  effect  of  this  agreement  by 
showing  that  James  N.  Bishop,  then  a  mem- 
ber of  the  board,  told  him  that  if  It^  was 
ready  by  February  9th— the  time  the  coxiit 
was  to  convene— it  would  be  satisfactory. 
When  the  lease  was  entered  into,  it  appears 
that  the  board  of  commissioners  was  in  ses- 
sion, and  all  matters  pertaining  thereto  were 
placed  of  record.  It  is  not  shown  that  the 
board  In  any  manner  modiUed  or  changed 
the  contract.  But  it  is  claimed  that  one  of 
the  individual  members,  at  a  time  subse- 
quent to  the  date  upon  which  the  contract 
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was  entered  Into,  had  a  conversation  with 
Seawell,  In  which  such  member  consented  to 
begin  occupation  of  the  buUdlng  on  Febru- 
ary 0th.  Article  6,  c.  24,  St.  1890,  which  pro- 
vides for  a  board  of  county  commissioners, 
also  makes  provision  for  the  time  and  place 
of  the  meeting  of  such  board,  how  they  shall 
transact  business,  and  the  record  they  shall 
keep  of  all  transactions  had  on  behalf  of 
the  county.  Under  such  law,  the  only  way 
by  which  the  county  could  be  bound  upon  a 
contract  was  by  action  taken  by  the  board 
while  It  was  In  session,'  and  the  evidence 
of  what  was  done  were  the  records  kept 
by  the  board.  Under  this  law,  a  board  of 
county  commissioners  could  only  act  to  bind 
the  county  while  they  were  sitting  as  a 
board,  and  an  agreement  of  one  of  the  mem- 
h&ra,  in  the  absence  of  the  others,  could  not 
bind  such  coanty.  Therefore,  the  alleged  ar- 
rangement between  Bishop,  one  of  the  coun- 
ty commissioners,  and  Seawell,  whereby  Sea- 
well  was  to  have  longer  time  in  which  to 
prepare  the  building  for  occupancy,  did  not 
change  the  contract,  and  must  be  treated  ae; 
a  nullity.  The  contract  of  lease  expressly 
agreed  upon  a  penalty  for  the  violation  of 
Its  terms.  Such  penalty  was  the  forfeiture 
of  the  rent  for  the  first  quarter.  It  was  not 
an  unreasonable  stipulation,  and  should  be 
upheld. 

2.  The  contract  expressed  the  sum  of 
$000,  as  here  written,  as  the  annual  rental 
for  the  building.  Each  quarter  a  warrant 
for  $liiO  was  drawn  In  favor  of  Seawell,  and 
by  him  accepted.  He  shows  in  his  evidence 
that  in  order  to  cash  the  same  he  was  com- 
pelled to  discount  the  warrants,  and  he 
thereby  failed  to  receive  the  full  amount  of 
money  agreed  uimju  as  the  rental  for  bis 
building.  The  law  has  but  one  method 
whereby  a  county  may  pay  its  debts.  The 
account  must  be  presented  to  the  board  of 
cotmty  commissioners  in  separate  items,  the 
nature  of  each  Item  stated,  and  the  board 
thea  allows  or  rejects  the  account,  as  ;t 
thinks  proper.  If  allowed,  a  warrant  is 
drawn  upon  the  county  treasurer.  The  war- 
rant is  numbered,  dated,  and  the  amount  for 
which  the  warrant  is  drawn  and  name  of 
payee  are  stated  upon  the  face  of  the  war- 
rant. The  warrant  so  Issued  entitled  the 
holder  to  the  money  for  which  the  same  is 
drawn,  if  the  money  is  in  the  hands  of  the 
county  treasurer.  If  not  paid  upon  presenta- 
tion, the  warrant  commences  to  draw  inter- 
est at  the  rate  of  6  per  cent,  per  annum  after 
presentation.  Here  we  find  a  complete  meth- 
od adopted  for  discharging  the  obligations 
of  a  county.  Under  the  law  no  dalm  ran 
be  paid  except  by  warrant,  and  the  evident 
purpose  of  numbering  them  Is  that  they  may 
be  paid  in  the  order  in  which  they  had 
issued  as  obligations  against  the  county. 
The  provision  for  payment  of  Interest  is 
made  for  the  purpose  of  indemnifying  against 


loss  those  who  are  compelled  to  hold  war- 
rants ou  account  of  a  lack  of  funds  to  meet 
them.  The  law  clearly  Intends  to  make  the 
warrant  a  check  upon  the  treasury  of  the 
county,  and  6  per  cent  interest  upon  war- 
rants not  paid  upon  demand  sufficient  to  in- 
demnity against  loss.  And  when  Seawell  con- 
tracted with  the  county  he  entered  into  such 
contract  with  reference  to  the  law  then  la  ex- 
istence, which  pointed  out  how  he  would  re- 
ceive his  pay.  We  hold,  therefore,  that  the 
county  is  not  liable  to  Seawell  by  reason  of 
the  difFerence  between  the  face  and  cash  value 
of  the  warrants. 

3.  Seawell  claims  a  liability  from  the  county 
because  the  commissioners  only  allowed  him 
one-half  of  what  he  states  was  due  him  for 
rooms  furnished  for  the  tise  of  juries.  It  ap- 
pears that  the  board  of  county  commissioners 
allowed  In  part  his  claims  presented  for  the 
use  of  such  rooms.  Warrants  were  drawn  in 
his  favor  for  the  sums  so  allowed,  which  he 
accepted.  As  we  find  the  law,  such  acceptance 
is  a  waiver  of  any  further  claim  against  the 
county.  It  is  hi  the  nature  of  an  executed 
agreement  to  recMve  less  than  the  amount 
claimed,  and  an  acceptance  of  such  sum  will 
estop  the  party  receiving  the  same  from  as- 
serting his  claim  to  the  balance.  This  princi- 
ple Is  concftely  stated  In  Wapello  Co.  ▼.  Sin- 
naman,  1  G.  Greene,  413,  as  follows:  "If  the 
plaintiff  presented  his  claim  for  allowance, 
and  it  was  in  part  allowed  by  the  board,  and 
he  accepted  the  amount  thus  allowed,  he 
should  not  be  permitted  to  afterwards  sue  for 
the  balance.  The  acceptance  of  the  part  al- 
lowed should  be  considered  satisfaction  for 
the  whole."  To  the  same  effect  are  the  fol- 
lowing decisions:  Fulton  v.  Monona  Co.,  47 
Iowa,  622;  Brick  v.  Plymouth  Co.,  63  Iowa, 
463,  19  N.  W.  304;  Bradley  v.  Delaware  Co., 
57  Iowa,  532, 10  N.  W.  898;  U.  S.  v.  Adams.  7 
Wall.  403;  U.  S.  v.  Child  &  Co.,  12  Wall.  232. 

4.  The  last  question  to  consider  is  the  claim 
made  for  Janitor's  service  in  and  about  the 
building.  It  Is  not  contended  that  the  com- 
ihissloners  entered  into  any  agreement  with 
Seawell  under  whbh  the  labor  was  perform- 
ed. Seawell  thought  it  ought  to  be  done,  as 
he  states;  for  the  credit  and  reputatlcm  of  his 
building.  Perhaps  the  county  commissioners 
should  have  furnished  a  Janitor,  or  should 
have  compelled  the  county  officers  to  keep 
their  rooms  and  the  stairway  leodbig  to  them 
In  a  cleanly  condition;  but  when  Seawell 
volunteered  to  perform  the  work  of  Janitor, 
in  the  absence  of  employment  or  dh«ction  by 
the  board  of  county  commissioners,  he  cannot 
recover  from  the  county  for  his  services.  The 
Judgment  of  the  court  below  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  ren- 
der judgment  for  the  plaintiff  in  error. 

SCOTT,  J.,  having  presided  at  the  trial  of 
the  cause  in  the  court  below,  not  sitting.  The 
other  Justices  concurring. 
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(3  Okl.  106) 

I.EE.  County  Treasnrep.  t.  ROBERTS. 

(Supreme  Coiirt  of  Oklahoma.     Sept.  7,  1895.) 

CossTRCcTiox  OP  Statoihs— LigDOR  Licenses. 

1.  Liquor  licenses,  as  well  as  taxes  and  oth- 
er public  charges,  are  payable  in  money,  unless 
provision  is  made  by  statute  for  their  liquida- 
tion in  some  other  manner  or  by  some  other 
means. 

2.  A  statute  must  be  constmed  in  accord- 
ance with  the  legislative  'intent  and  to  ascer- 
tain this  intent  the  various  provisions  of  the 
legislative  enactments  must  oe  construed  to- 
gether. 

3.  A  literal  interpretation  will  not  be  giv- 
en to  the  language  used  in  a  part  of  a  section 
of  a  statute  when  such  construction  would  con- 
flict with  another  provision  of  the  same  section 
and  with  other  provisions  of  the  statute. 

4.  Nor  will  a  literal  interpretation  be  given 
to  language  in  a  statute  when  such  interpreta- 
tion would  operate  unjustly  or  lead  to  absurd 
results. 

5.  The  section  of  the  statute  relating  to  the 
duties  of  the  county  treasurer,  which  provides 
tliat  whenever  he  receives  any  money,  warrants, 
or  orders  on  account  of  licenses,  fines,  or  any 
other  account,  except  taxes  charged  on  the  tax 
roll,  shall  make  out  du{riicate  receipts  therefor, 
one  of  which  shall  be  deposited  witn  the  county 
clerk,  and  which  provides  that  the  treasurer 
shall  then  enter  the  same  in  his  cashbook  as  cash 
received  for  taxes,  does  not,  when  construed  in 
connection  with  other  provisions  of  the  statute 
making  liquor  licenses  payable  in  dollars,  and 
providing  for  the  registration  and  payment  of 
county  warrants  in  the  order  in  which  they  are 
presented  to  the  county  treasurer,  and  providing 
for  the  use  of  such  warrants  in  payment  of  tax- 
es, and  the  redeeming  of  such  warrants  either 
by  payment  or  by  their  receipt  for  taxes,  require 
the  county  treasurer  to  receive  county  warrants 
in  payment  of  liquor  licenses  when  there  are 
many  thousand  dollars  In  outstanding  warrants 
of  the  county  which  have  precedence  in  order 
of  payment  over  those  tendered,  and  when 
those  tendered  cannot  be  received  as  cash. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Kingfisher 
county;  before  Justice  John  L.  McAtee. 

Frank  Roberts,  who  is  a  saloon  keeper  in 
the  city  of  Kingfisher,  brought  this  action 
in  mandamus  to  compel  J.  M.  Lee,  the  coun- 
ty treasurer  of  Kingfisher  county,  to  accept 
certain  county  warrants  in  payment  of  his 
Ilqaor  license.  An  alternative  writ  of  man- 
damus was  issued,  to  which  the  county  treas- 
urer made  return  and  answer,  alleging,  in 
substance,  that  he  did  not  receive  the  war- 
rants in  payment  of  the  liquor  license  of  the 
plaintiff  because  It  was  the  duty  of  the  plain- 
tiff to  make  payment  of  his  license,  not  In 
warrants,  but  in  money,  and  because  there 
were  several  thousand  of  the  county  war- 
rants duly  registered  and  outstanding,  and 
wbicb  were  entitled  to  payment  ahead  of 
tbose  tendered  by  the  plaintiff  for  the  pay- 
ment of  his  liquor  license,  and  that  the 
amount  of  warrants  registered  ahead  of 
those  which  the  plaintiff  tendered,  and  which 
were  entitled  to  payment  before  those  which 
the  plaintiff  tendered",  amounted  to  more 
than  520.000.  To  this  answer  a  demurrer 
was  sustained,  and  Judgment  rendered  re- 
quiring the  county  treasurer  to  receive  the 
warrants  offered  by  plaintiff  In  payment  of 
bis  liquor  license  in  the'  sum  of  $200,  from 


which  Judgtamt  the  defendant  appeals.    Re- 
versed. 

J.  B.  Moffett,  Co.  Atty.,  for  plaintiff  in  er- 
ror.    Hobbs  &  Kane,  for  defendant  in  error. 

BIERBR,  J.  This  case  presents  one  ques- 
tion, and  that  Is  whether  Roberts  was  enti- 
tled to  make  payment  of  his  liquor  license, 
and  whether  the  county  treasurer  was  requir- 
ed to  receive  the  same.  In  outstanding  war- 
rants of  said  county,  and  which  had  been  reg- 
istered, and  not  paid  for  want  of  funds,  and 
where  there  were  many  thousand  dollars  in 
amount  of  other  county  warrants  outstanding 
and  entitled  to  payment  In  advance  of  those 
tendered.  It  Is  claimed  by  Roberts  that,  un- 
der the  law,  he  can  make  payment  of  his 
liquor  license  In  such  county  warrants,  while 
the  county  treasurer  contends  that  such  li- 
cense is  payable  only  In  cash,  or  In  county 
warrants  which  are  equivalent  to  cash.  Sec- 
tion 3141  of  the  Statutes  provides  that  a 
liquor  seller  Is  entitled  to  a  county  license 
to  engagre  In  such  traffic  upon  doing  certain 
things,  and  "upon  payment  Into  the  county 
treasury  of  the  sum  of  two  hundred  dollars  for 
each  license."  This  language  Is  equivalent 
to  saying  that  the  sum  of  $200  In  mone.v 
must  be  paid  as  a  condition  precedent  to  the 
procuring  of  a  license,  and  there  would  be  no 
doubt  upon  the  ouestion  were  It  not  for  the 
language  contained  In  section  5C39,  which 
is  as  follows:  "Whenever  the  treasurer  re- 
ceives any  money,  warrants  or  orders  on  ac- 
count of  licenses,  fines  or  any  other  account, 
except  taxes  charged  on  the  tax  roll,  he 
shall  make  out  and  deliver  to  the  person  pay- 
ing the  same  duplicate  receipts  one  of  which 
receipts  said  person  shall  forthwith  deposit 
with  the  county  clerk  in  order  that  the  treas- 
urer may  be  charged  with  the  amount  there- 
of. The  treasurer  shall  then  enter  the  same 
in  his  cash  book  as  In  case  of  money  receiv- 
ed for  taxes,  but  In  a  separate  and  distinct 
series  of  numbers  of  receipts  issued  there- 
for; and  no  person  shall  receive  such  license 
or  be  discharged  from  obligation  by  reason 
of  such  fine  on  account  until  he  shall  have 
so  delivered  such  duplicate  receipt  to  the 
county  clerk,  and  the  treasurer  shall  so  In- 
fbrm  the  person  making  the  payment  at  the 
time  of  payment."  It  Is  the  language  of  this 
latter  section  that  is  the  cause  of  this  con- 
troversy, and  without  It  undDUbtedly  there 
wouia  be  no  question  for  dispute,  and  there 
would  be  no  contention  but  what  this  license 
charge  must  be  paid  In  money.  Public  char- 
ges, such  as  taxes,  are  payable  In  money  un- 
less some  other  provision  Is  made  by  stat- 
ute. Cooley,  Tax'n,  p.  12;  Amenla  v.  Stan- 
ford, 6  Johns.  92;  Judd  v.  Driver,  1  Kan. 
455.  And  this  rule  Is  as  applicable  to  li- 
censes as  to  taxes.  In  the  case  of  Blake  v. 
Commissioners,  18  Kan.  266.  the  supreme 
court  of  that  state.  In  a  decision  rendered  by 
Justice  Brewer,  held  that  under  two  sec- 
tions of  the  statute,  one  providing  that  all 
fines,  penalties,   and   forfeitures   should   be 
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paid  Into  the  count?  treasnry.  to  be  applied 
to  the  supimrt  of  the  common  schools,  and 
the  other  requiring  that  the  county  treasnrer 
should  collect  all  moneys  due  for  school  pur- 
poses from  fines,  forfeitures,  etc..  the  coun- 
ty treasurer  was  directed  to  collect  a  Judg- 
ment of  forfeiture  In  money,  and  said  that, 
the  treasurer  "having  authority  to  collect,  If 
he  receive  anything  other  than  money  in  full 
satisfaction  and  discharge  of  the  judgment, 
he  renders  himself  liable  for  the  amount 
thereof."  In  this  case  the  bond  of  the  coun- 
ty treasnrer,  who  had  received  scrip  Instead 
of  money,  was  held  liable  for  the  amount  of 
the  Judgment  It  cannot  be  disputed  that, 
In  the  absence  of  a  statute  clearly  making 
other  provtalon,  taxes,  fines,  forfeitures,  li- 
censes, and  similar  charges  due  the  public  are 
payable  In  money;  and  the  language  of  the 
liqnor-license  law  Is  clearly  in  accord  with 
this  general  proposition,  and  manifestly  in- 
tends that  the  license  shall  be  paid  in  money, 
and  the  liquor-license  charge  must  be  so 
paid,  unless  the  legislature  has  clearly  made 
other  provision  for  Its  inyment  Does  sec- 
tion S639.  when  read  and  construed  with  all 
the  other  provisions  of  the  revenue  law,  show 
clearly  a  different  purpose  In  the  mind  of 
the  legislature  with  reference  .to  the  man- 
lier of  the  iiayment  of  Uquor  licenses  than 
that  expressed  by  their  language  when  legis- 
lating upon  that  particular  subject?  That  its 
language  is  not  in  harm(xiy  with  a  purpose 
that  liquor  licenses  shall  always  be  payable 
in  money  is  quite  apparent;  but  when  is  it 
that  they  may  be  received  by  the  treasurer  in 
warrants?  Is  it  all  the  time,  or  only  when 
he  may  receive  them  as  cash  because  they 
are  entitled  to  be  Immediately  paid  in  cash? 
In  answering  the  question  we  must  arrive 
at  the  legislative  Intent,  for  that  is  the  trut^ 
meaning  of  all  statutes;  and  to  do  this  Its 
various  provisions  must  be  read  and  con- 
strued together.  Territory  v.  Clark  (Okl.)  35 
Pac.  882.  Section  6H33  of  the  revenue  law 
provides  as  follows:  "Territorial  warrants 
are  receivable  for  the  amount  payable  into 
the  territorial  treasury  on  account  of  the 
general  territorial  tax,  the  county  warrants 
are  receivable  at  the  treasury  of  the  proper 
county  for  the  amount  of  county  tax  pay- 
able Into  the  county  treasury,  except  when 
otherwise  provided  by  law;  and  city  war- 
rants shall  be  receivable  for  city  taxes;  and 
school  warrants  shall  be  received  for  school 
taxes  In  the  district  where  such  warrants 
are  issued;  but  United  States  treasury  notes 
or  their  equivalent  only  are  receivable  for 
such  taxes  as  are  or  may  be  required  by  law 
to  be  paid  In  cash."  This  Is  the  provision 
of  the  statute  which  provides  for  the  use  of 
warrants  as  a  medium  of  payment,  and  It 
only  provides  for  their  use  in  liquidation  of 
taxes.  The  language  is  specific,  and  author- 
izes their  use  only  In  payment  of  taxes,  and 
not  in  liquidation  of  any  other  account  or 
•charge  due  to  the  public;  and  the  county 
warrants,  under  its  terms,  may  be  used  In 


payment  of  the  county  taxes,  except  when 
otherwise  provided  by  law.  And  this  excep- 
tion does  not  indicate  tliat  it  was  made  in 
favor  of  or  in  anticipation  of  extending  the 
cases  in  which  warrants  could  I>e  nsed  as 
cash  in  discharge  of  public  charges  due  the 
county,  but  it  was  a  limitation  npon  the 
general  terms  of  the  section  giving  the  right 
to  use  warrants  In  payment  of  county  taxes; 
and  this  limitation  clearly  appears  in  the  lat- 
ter lines  of  the  section,  which  make  Unit- 
ed States  treasury  notes,  or  their  equiv- 
alent, the  only  medium  for  the  payment  of 
such  taxes  as  may  be  payable  only  In  cash. 
The  exception  referred  to  in  the  language 
with  reference  to  the  use  of  county  war- 
rants as  payment  for  county  taxes  was  evi- 
dently intended  to  provide  for  cases  in 
which  they  could  not  be  so  used,  and  a  lim- 
itation npon  their  use,  rather  than  to  permit 
other  and  additional  cases  where  they  could 
be  used.  Had  it  been  the  intention  of  the 
legislature  to  authorize  the  use  of  all  county 
warrants  in  payment  of  licenses,  it  would 
have  been  very  easy  indeed  for  the  legisla- 
ture to  have  expressed  such  an  intention  in 
framing  the  language  of  this  section.  It 
was  in  enacting  this  section  that  the  legis- 
lature had  particularly  In  mind  the  matter 
of  making  provision  for  the  use  of  warrants 
instead  of  money  ill  making  payments  to 
the  public,  and  they  authorized  them  to  be 
used  only  when  paying  taxes.  Section  5630 
does  not  direct  that  the  treasurer  shall  re- 
ceive warrants  on  account  of  licenses,  and 
such  a  construction  would  not  only  make  the 
section  conflict  with  the  terms  used  in  the 
liquor-license  law,  and  be  an  enlargement 
upon  the  general  tise  of  warrants,  and  oat 
of  harmony  with  section  5633,  but  would 
give  to  it  a  meaning  not  expressed  by  any 
of  the  language  when  considered  alone  and 
when  used  without  rdatl<Hi  to  any  other 
part  of  the  statute.  That  warrants  must  be 
received  In  payment  of  liquor  licenses  could 
only  be  drawn  by  Inference  from  this  lan- 
guage, and  that  they  shall  be  so  received  is 
nowhere  stated.  The  legislature,  when 
framing  this  langniage,  was  not  l^lslating 
upon  the  question  of  tlie  use  of  warrants  in 
payment,  but  was  making  a  provision  for 
the  treasurer's  giving  a  receipt  when  receiv- 
ing payment  for  licenses,  eta  It  simply 
makes  a  direction  as  to  what  the  treasnrer 
shall  ,do  when  he  receives  money,  warrants, 
or  orders  on  account  of  licenses  or  othw  ac- 
counts, and  directs  that  he  shall  Issue  his 
duplicate  receipts  therefor,  one  of  which  re- 
ceipts the  person  receiving  the  same  shall 
deposit  with  the  county  clerk.  It  then  pro- 
vides that  "the  treasurer  shall  then  enter  the 
same  in  his  cash  book  as  In  case  of  money 
received  for  taxes,"  clearly  showing  that  the 
legislature  Intended,  not  that  the  treasurer 
must  at  all  times  receive  warrants  in  i>ay- 
ment  of  license  dues,  but  that  he  might  re- 
ceive warrants  on  account  of  licenses  when- 
ever he  could  enter  the  same  as  money  corn- 
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Ingr  Snto  the  comity  treasnry;  and  If  he  could 
not  receive  the  same  as  money,  of  course  he 
could  not,  under  this  section,  be  required  to 
-accept  such  warrants  as  could  not  be  held 
equivalent  to  money.  Under  this  sectiina, 
whatever  he  receives  In  payment  of  licenses, 
fines,  or  any  other  account,  "except  taxes 
charged  on  the  tax  roll,"  he  shall  receive  as 
money,  and  be  charged  for  as  money.  And 
In  section  5683,  when  making  his  settlement, 
he  Is  required  "to  pay  over  all  money  with 
which  he  may  stand  charged,"  and  on  his 
failure  so  to  do  suit  must  be  institnted 
against  the  treasurer  and  his  sureties;  and 
by  the  next  succeeding  section  the  board  <rf 
county  commissioners  are  given  power, 
when  suit  is  commencTed,  to  remove  the 
treasurer  from  oSice,  and  to  appoint  a  per- 
son to  flU  the  vacancy  thereby  created.  We 
cannot  place  upon  this  section  of  the  statute 
such  a  construction  as,  taking  It  with  other 
sections,  would  require  the  county  treasurer 
to  receive  these  warrants,  and  then,  wh«i 
they  are  not  cash,  and  cannot  be  equivalent 
to  cash,  to  account  for  them  to  the  county  in 
cash,  and  to  make  payment  in  cash  in  lieu 
thereof.  He  cannot  be  required  to  receive 
that  which  be  cannot  be  permitted  to  pay, 
and,  as  he  must  account  for  all  payments 
which  are  made  for  licenses  In  money,  the 
same  as  "money  received  for  taxes,"  and  as 
these  waiTants  are  not  such  as  can  be  paid 
In  cash,  because  there  are  many  thousands 
of  others  which  have  been  registered  as  pro- 
vided by  law,  and  are  entitled  to  priority  in 
payment  over  them,  tiie  treasurer  is  not 
bound  to  receive  them  in  place  of  mon^. 
It  was  evidently  the  intention  of  the  legisla- 
ture that  the  county  treasurer  might  receive 
county  warrants  in  payment  of  licenses 
whenever  the  warrants  tendered  were  pay- 
able in  cash  out  of  the  county  treasury,  and 
whenever  the  treasurer  could  charge  himself 
with  them  as  cash  and  account  for  the  cash 
by  producing  in  its  stead  warrants  which 
were  entitled  to  payment  In  cash. 

A  consideration  of  section  5638  shows  also 
that  the  legislature  had  some  particular  pur- 
pose in  making  a  separate  provision  for  the 
treasurer  receipting  for  money  or  its  equiva- 
lent being  received  on  account  of  licenses, 
fines,  or  other  accounts,  except  taxes  charged 
on  the  tax  roll,  for  otherwise  there  could 
have  been  no  reason  whatever  for  enacting 
section  5639.  If  we  are  to  take  the  language 
of  section  5C39  to  mean  that  the  treasurer 
must  receive  any  or  all  county  warrants  ten- 
dered on  account  of  licenses,  then  there  is  no 
reason  whatever  for  this  section  being  con- 
tained in  the  statute  book,  for  section  5638 
provides  very  specifically  for  the  treasurer 
keeping  a  cashbook,  and  for  his  entry  there- 
in of  all  money  received,  specifying  the  pur- 
pose and  the  details  of  its  receipt,  and  the 
account  on  which  it  is  received,  and  also  pro- 
vides that  in  the  same  account,  in  separate 
columns,  shall  be  entered  the  amount  paid 
:tn  warrants,  orders,  or  receipts,  keeping  the 


accounts  of  mon^s,  warrants,  and  (Hrders  re- 
ceived separate  from  each  other;  and  it 
provides  that  he  "shall  keep  his  account  of 
m<mey  received  for  and  on  account  of  taxes 
levied  separate  and  distinct  from  moneys 
received  on  any  other  account"  This  section 
la  specific,  and  makes,  in  the  most  complete 
detail,  provision  for  the'  keeping  of  the  ac- 
count both  of  warrants  and  of  moneys  re- 
ceived. And  if  it  had  been  Intended  by  the 
legislature  that  warrants  should  be  received 
In  payment  of  licenses  on  an  equality  with 
those  receivable  in  payment  of  taxes,  it 
would  no  doubt  also  have  been  provided  for 
In  this  section,  and  section  5639  would  have 
been  omitted;  for  it  would  have  been  entire- 
ly unnecessary  for  the  legislature  to  have 
made  provision  for  receiving  and-  accounting 
for  warrants,  as  they  did  do,  if  warrants  are 
to  be  received  in  payment  of  licenses  the 
same  as  in  payment  of  taxes.  We  cannot 
suppose  that  the  legislature  was  engaged  in 
making  separate  provisions  for  receipting 
for  the  same  kind  of  warrants,  which  were 
to  be  receivable  on  an  equal  footing  for  the 
two  different  purposes.  The  provision  of 
section  5639,  that  whenever  the  treasurer 
receives  warrants  in  payment  of  licenses  he 
shall  charge  himself  as  if  he  had  received 
cash,  is  consistent  only  with  the  interpreta- 
tion that  the  l^;islature  meant  to  establish 
different  conditions  under  which  warrants 
might  be  received  in  liquidation  of  license 
charges  than  when  received  In  payment  of 
taxes,  and  is  not  compatible  with  any  other 
understanding  than  that  what  he  does  re- 
ceive must  be  equivalent  to  cash,  and  what- 
ever he  does  receive  he  shall  be  charged  for 
as  cash;  and,  therefore,  warrants  would  only 
be  entitled  to  be  received  in  payment  of  li- 
censes when  they  were  Interchangeable  with 
cash  in  the  county  treasury,  so  that  the 
charge  against  the  treasurer  for  the  receipt 
of  the  license  would  be  balanced  by  the  pay- 
ment of  the  warrant  And  this  could  not 
be  done  unless  the  warrant  was  entitled 
to  payment  in  its  order  of  registration. 

There  are  numerous  other  sections  of  the 
statute  which  make  provision  for  the  county 
treasurer  receiving  warrants  in  payment  and 
none  of  them  provide  for  their  being  so  re- 
ceived in  payment  of  anything  else  than 
taxes.  Section  6675  provides  for  the  treas- 
urer keeping  a  warrant  book,  in  which  he 
shall  enter  territorial,  county,  road,  or  other 
warrants  received  In  payment  of  taxes.  Sec- 
tion 5682  provides  that  when  a  person  desir- 
ing to  pay  taxes  shall  present  a  county  order 
to  the  treasurer  In  payment  of  such  tax, 
which  shall  exceed  the  amount  of  the  tax, 
the  treasurer  shall  Indorse  on  the  back  of 
the  order  the  amount  paid.  The  legislature 
has  also  made  specific  provision  for  the  re- 
deeming of  warrants  In  section  5681,  and 
their  redemption  is  provided  for  by  this  sec- 
tion in  only  one  of  two  ways,— that  is,  where 
they  are  received  in  payment  of  a  tax,  or 
when  such  warrants  are  paid  by  the  county 
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treasurer.  The  numerous  sections  of  the 
statute  all  repel  the  Idea  that  the  legislature 
intended  that  county  warrants  should  be 
received  by  the  county  treasurer  In  payment 
of  a  liquor  license  except  when  they  could 
be  received  as  cash;  and  we  cannot  believe 
that  the  language  of  section  5630  was  In- 
tended to  make  provision  for  the  payment  of 
such  licenses  in  any  other  kind  of  county 
warrants.  The  language  of  the  section  re- 
ferring to  the  use  of  county  warrants  as 
payment  of  public  charges  does  not  say  so, 
and  the  other  provisions  of  the  same  section, 
as  well  as  all  the  other  sections,  repel  this 
Idea,  and  such  a  construction  would  make 
this  section  conflict  with  the  plain  and  mani- 
fest provisions  of  the  other  sections  of  the 
statute.  We  do  not  think  a  literal  interpre- 
tation of  the  language  used  would  give  the 
section  the  meaning  contended  for  by  coun- 
sel for  defendant  In  error.  But  if  it  would, 
then  It  cannot  be  given  this  literal  interpre- 
tation, for  that  would  make  the  section  out  of 
harmony  with  the  other  provisions  of  the 
law,  and  "when  the  provisions  of  a  law  are 
Inconsistent  and  contradictory  to  each  other, 
or  a  literal  construction  of  a  single  section 
would  conflict  with  every  other,  and  with 
the  entire  scope  and  manifest  intent  of  the 
act,  it  is  the  duty  of  the  court,  if  it  be  possi- 
ble, to  harmonize  the  various  provisions;  and 
to  effect  this  it  may  be  necessary  to  depart 
from  a  literal  construction  of  one  or  more 
sections."  State  v.  Heman,  70  Mo.  441.  Such 
a  construction  would  operate  unjustly  and 
oppressively  upon  the  county  treasurer,  and 
a  literal  interpretation  cannot  be  given  to  a 
statute  when  it  would  operate  unjustly  and 
lead  to  absurd  results.  Brown  t.  Woods 
(Okl.)  30  Pac.  473;   Suth.  St.  Const,  i  324. 

This  license  was  payable  in  money,  not 
only,  as  we  have  seen,  by  virtue  of  the  gen- 
eral law,  but  by  the.  plain  expression  of  our 
statute,  and  we  cannot  accept,  the  language 
of  section  5030  as  expressing  an  intention  on 
the  part  of  the  legislature  to  change  the 
other  plain  provisions  of  the  law,  excepting 
when  the  warrant  could  be  received  as  equiv- 
alent to  cash.  Holding  these  views,  the 
court  erred  in  sustaining  the  demurrer  to  the 
defendant's  answer  below;  and  the  Judg- 
ment of  the  court  below  must  be  reversed, 
with  directions  to  proceed  in  accordance  with 
the  views  here  expressed.  All  the  Justices 
concurring,  except  McATEB,  J.,  not  sitting. 

(3  Okl.  2S8) 

CITY  OP  OKLAHOMA  CITY  v.  WELSH. 

(Supreme  Court  of  Oklahoma.     Sept.  7,  1805.) 

Dbmcrrer  to  Evibesce— Defectivr  Sthebts  — 
Notice— PRE9BNTINO  Claim— Excessive  Dam- 

AOES— CoSTKIBL'TOKY  NeOLIOBN'CB. 

1.  It  is  not  error  for  the  trial  court  to  ovei^ 
rule  a  demurrer  to  the  evidence  filed  in  a  case 
tried  under  the  Code  of  180().  where  such  demur- 
rer does  not  tender  all  of  the  evidence  in  the 
case. 

2.  It  is  not  error  in  the  trial  court  to  in- 
struct  the  jury   that  no  actual   notice  of  the 


daneerous  condition  of  a  street  was  necessary  to 
be  brought  home  to  the  officers  of  the  city,  where 
such  city,  by  contract,  had  allowed  ditches  and 
excavations,  dangerous  to  the  traveling  public, 
to  be  made  in  its  streets,  and  left  unguarded  by 
barriers  or  danger  signals. 

3.  Where  a  traveler  on  horseback,  passing 
along  a  street,  falls  into  an  open  ditch,  negli- 
gently left  in  such  condition  by  the  city,  aud 
sees  a  light,  which  he  presumes  to  be  a  danger 
signal,  at  a  distance  of  from  20  to  40  feet,  hdd, 
that  the  question  of  contributory  negligence  wa» 
a  question  of  fact  to  be  submitted  to  the  junr. 

4.  Where  a  person  is  injured  by  falling  into 
an  excavation  negligently  left  in  such  condition 
by  a  city,  and  when  it  is  shown  by  the  evidence 
that,  prior  to  the  injury,  he  waa  an  able-bodied 
man,  and  since  such  injuiy  he  has  been  unable 
to  perform  much  labor,  this  court  will  not  re- 
verse the  court  below  because  such  court  refused 
to  set  aside  the  verdict  aa  excessive,  where  the 
judgment  was  in  the  sum  of  $1,350. 

5.  Where  a  party  having  sustained  a  person- 
al injury  for  which  he  claims  that  a  dty  is  lia- 
ble uresents  his  bill  therefor  to  the  city  council 
for  allowance,  which  is  by  such  council  disal- 
lowed, he  may  thereafter  sue  for  and  recover 
all  the  damages  sustained,  though  such  dam- 
ages exceeded  the  amount  claimed  in  the  bill, 
and  on  such  judgment  recover  costs.  City  of 
Wyandotte  v.  White,  13  Kan.  191. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty. 

Action  for  damages  by  John  T.  Welsh 
against  the  city  of  Oklahoma  City  for  In- 
juries received  in  falling  Into  an  excavation 
In  one  of  the  streets  of  the  city,  temporarily 
made  to  receive  gas  mains.  Judgment  In 
the  court  below  for  Welsh  in  the  sum  of 
$1,350.     The  city  appeals.     Affirmed. 

R.  G.  Hayes  and  W.  R.  Taylor,  for  appel- 
lant J.  W.  Johnson  and  Selwyn  Douglas, 
for  appellee. 

DALE,  C.  J.  September  9,  1892,  John  T. 
Welsh  filed  in  the  district  court  of  Oklahoma 
county  a  complaint  against  the  city  of  Okla- 
homa City,  alleging,  in  substance,  that  he 
had  been  injured  by  falling  into  an  open 
ditch,  which  the  city  negligently  allowed  to 
remain  in  such  condition;  and,  by  reason  of 
Injuries  so  received,  he  asked  damages  In  the 
sum  of  ?1,500.  To  this  complaint  the  city 
answered  by  alleging,  in  substance,  contrib- 
utory negligence  on  the  part  of  Welsh.  The 
case  was  tried  to  a  Jury,  and  a  verdict  re- 
turned for  the  plaintiff  in  the  sum  of  $1.3o0. 
To  reverse  the  case  the  city  appeals,  and  as- 
signs numerous  errors,  which  may  be  groui>- 
ed  as  follows:  First,  error  in  admitting  and 
excluding  testimony;  second,  in  overruling 
'  the  demurrer  of  defendant  below  to  the  evi- 
dence introduced  on  behalf  of  plaintiff  be- 
low; third,  in  giving  certain  Instructions, 
and  In  refusing  those  offered  by  defendant 
below;  fourth,  in  overruling  the  motion  of 
defendant  below  for  a  new  trial. 

1.  Taking  up  the  assignments  of  error  as 
they  arc  numbered  above,  we  find  that  coun- 
sel in  their  brief  have  not  in  any  mant>or 
pointed  out  the  evidence  they  claim  it  was 
error  for  the  court  to  have  admitted  or  re- 
jected.    We  have  read  the  entire  record,  and 
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fail  to  notice*  any  material  error  In  the  rul- 
ings of  the  court  relative  to  the  admission 
or  exclusion  of  evidence,  and  therefore  dis- 
miss the  assignment  referred  to. 

The  second  question  raised  is  the  ruling  of 
the  court  upon  the  demurrer.  The  demur- 
rer filed  is  as  follows:  "Now  comes  said  de- 
fendant and  demurs  to  the  evidence  intro- 
duced by  the  plaintiff  in  the  above-entitled 
action,  and,  for  reason  therefor,  says  that 
such  evidence  does  not  prove  a  cause  of  ac- 
tion In  favor  of  plaintiff  and  against  this  de- 
fendant" This  case  was  commenced,  and 
therefore  tried,  under  the  Code  of  1890, 
adopted  from  Indiana.  The  supreme  court 
of  that  state  under  this  Code  recognized  only 
the  common-law  demurrer,  where  the  same 
was  Interposed  to  the  evidence,  and  required 
a  party  offering  it  to  set  out  the  evidence 
fully  in  his  demurrer.  Griggs  v.  Seeley,  8 
Ind.  264;  Lindley  v.  Kelly,  42  Ind.  294; 
Strough  V.  Gear,  48  Ind.  100. 

The  demurrer  filed  in  this  case,  not  com- 
plying with  this  requirement,  was  properly 
overruled. 

2.  The  next  contention  is  raised  upon  the 
instructions  given  and  refused  by  the  trial 
court.  It  appears  from  the  record  in  this 
case  that  the  excavation  which  plaintiff  fell 
Into  was  in  the  nature  of  a  ditch  or  trench 
dug  by  parties  who  had  a  franchise,  under 
an  ordinance  of  the  city,  granting  to  them 
the  privilege  of  laying  gas  mains  along  the 
streets  of  the  city,  and  giving  to  such  parties, 
undOT  their  franchise,  the  right  to  excavate 
the  streets  for  such  purpose.  It  was  con- 
tended by  appellants,  at  the  trial  below, 
that  no  liability  could  attach  to  the  city  for 
the  Injury  received  by  Welsh,  provided  the 
excavation  complained  of  was  not  known  to 
be  open  by  any  of  the  city  officials  at  the 
time  of  plaintifTs  alleged  injury,  and  had 
not  been  kept  open  for  a  sufficient  length  of 
time  before  said  Injury  that  the  city  officials 
ought  to  have  known  of  it  by  the  exercise  of 
reasonable  diligence.  The  court  refused  to 
give  such  instruction,  and  directed  the  Jury 
that  if  they  found  from  the  evidence  that 
the  city  authorized  the  contractors  to  make 
the  excavations,  and  such  contractors  failed 
and  neglected  to  properly  guard  the  ditches 
and  excavations  by  barriers  or  suitable  dan- 
ger signals,  the  city  was  liable,  in  the  ab- 
sence of  contributory  negligence  by  Welsh. 
The  court  below  was  correct  in  its  state- 
ment of  the  law.  No  actual  notice  to  the 
city  was  necessary  in  order  to  make  it 
liable.  The  city  had,  by  ordinance,  permit- 
ted the  Kccavations  to  be  made,  and  was 
bound  to  know  that  such  work  would  be 
dangerous  to  travelers  upon  Its  streets.  It 
was  therefore  incumbent  upon  it  to  see  to 
it  that  all  proper  safeguards  were  thrown 
about  the  work,  and.  If  It  failed  so  to  do, 
it  was  guilty  of  negligence.  Brooks  v.  In- 
habitants of  Somerville,  106  Mass.  271;  City 
of  Salina  v.  Trosper,  27  Kan.  544. 

3.  We  now  come  to  the  assignment  of  error 


wherein  complaint  Is  made  to  tiie  action  of 
the  court  in  overruling  the  motion  for  a  new 
trial.  AH  of  the  errors  set  forth  in  the  motion 
for  a  new  trial  have  been  considered,  except 
the  second  and  third  grounds,  which  are  as 
follows:  "That  said  verdict  is  contrary  to 
the  evidence  given  in  the  trial  of  said  cause," 
and  "excessive  damages,  which  appear  to 
have  been  given  under  the  Influence  of  pas- 
sion or  prejudice."  We  have  carefully  ex- 
amined the  entire  record,  and  find  tliat  there 
is  a  conflict  of  evidence  upon  most  of  the 
questions  involved.  Counsel  for  appellant 
set  forth  some  questions  asked  the  plaintiff 
below,  together  with  his  answers  thereto,  and 
Insist  that  It  is  shown  by  such  plalntifTs 
testimony  that  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  that  be 
cannot,  therefore,  recover.  The  questions 
and  answers  referred  to  are  as  follows: 
"Ques.  You  were  speaking  about  lights. 
There  was  one  near  the  sidewalk,  somewhere, 
right  at  the  comer,  sitting  at  Mr.  Turley's? 
Ans.  He  had  a  kind  of  a  porch  right  at  the 
end.  I  believe  It  was  sitting  right  by  the 
corner,  or  hanging  there.  I  saw  that.  Ques. 
You  understood  that  was  a  danger  signal? 
Ans.  Yes,  sir.  Ques.  Didn't  stop  to  see  where 
the  danger  was,  or  anything  about  It?  Ans. 
No,  sir,  because  the  light  was  over  20  or  30 
feet  out  by  the  sidewalk;  right  by  the  comer 
of  the  building.  Ques.  You  didn't  stop  to  in- 
vestigate what  that  was,— whether  it  was 
dangerous  or  not, — but  just  kept  trotting  right 
along?  Ans.  Yes,  sir."  The  above  evidence 
Is  claimed  by  appellant  to  be,  under  the  law, 
such  contributory  negligence  upon  the  part  of 
Welsh  as  precludes  his  recovery.  As  we 
gather  from  the  record,  the  ditch  into  which 
Welsh  fell  was  being  excavated  east  and  west 
along  First  street,  and  running  parallel  with- 
and  about  20  feet  south  of  the  north  line  of 
said  First  street,  and  that  such  excavation 
continued  to  nearly  the  center  of  Broadway 
street,  Broadway  street  being  about  100  feet 
in  width,  and  intersecting  with  First  street  at 
the  place  where  the  accident  occurred.  Welsh 
fell  Into  the  ditch  a  short  distance  east  of  the 
center  of  Broadway,  and,  as  we  think  the 
evidence  shows,  about  50  feet  from  the  cor- 
ner of  the  porch  on  the  Turley  Building, 
where  he  says  he  saw  the  light.  True,  Welsh 
testifies  that  he  understood  that  it  was  a  dan- 
ger signal,  and  that  he  did  not  stop  to  see 
where  the  danger  was,  or  anything)  about  it. 
because,  as  he  states,  the  light  was  over  20 
or  30  feet  away,  out  by  the  sidewalk,  right 
by  the  comer  of  the  building.  Notwithstand- 
ing his  testimony,  we  incline  to  the  belief  that 
the  record  fairly  shows  that  he  was  much 
further  from  the  light  than  he  presumed  he 
was;  that.  In  fact  he  was  fully  40  feet  away. 
There  Is  contradictory  evidence  in  the  record 
as  to  whether  there  were  any  lights,  at  or 
near  the  place  where  this  accident  occurred, 
other  than  that  seen  by  Welsh.  We  think 
there  were  not  Other  lights  at  that  point.  In 
passing,  it  might  be  well  to  state  that  th« 
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record  shows  that  Welsh  knew  of  the  fact 
that  they  were  digging  ditches  In  that  city  at 
that  particular  time  for  gas  mains,  and  was 
also  acquainted  with  the  fact  that  they  had 
been  working  on  the  ditches  In  the  vldnlty 
of  where  the  accident  occurred.  It  does  not 
appear  that  at  the  time  the  accident  occurred 
Welsh  had  In  mind  the  fact  that  there  was  a 
ditch  In  that  Immediate  vicinity.  We  are 
asked  to  say,  in  rlew  of  these  facts,  that 
Welsh  was  guilty  of  contrlbntory  negligence, 
and  that,  under  the  law,  he  cannot  recover 
for  the  Injuries  received.  We  do  not  believe 
plaintiff  In  error  is  correct  In  Its  contention. 
The  fact  that  thwe  Is  a  llgiht  at  the  comer  of 
a  building,  which  a  man  may  presume  to  be 
a  danger  signal,  and  which  he  should  pre- 
sume. If  he  thought  the  same  was  a  danger 
signal,  was  placed  there  for  the  purpose  of 
warning  the  public  that  there  was  danger  In 
the  immediate  vldnlty  of  where  the  light  was 
located,  does  not  carry  with  It  the  further 
fact  that  a  man  Is  bound  to  know  that  such 
danger  signal  Intends  to  warn  a  person 
against  a  danger  a  distance  of  40  feet,  or  even 
20  feet,  from  the  point  where  such  lamp,  was 
located.  It  is  a  well-known  fact  that  side- 
walks become  dangerous  at  tlmes^  and  that 
the  city,  In  the  exercise  of  proper  precaution, 
places  warnings  or  danger  signals  at  the  point 
wh^-e  the  sidewalks  are  defective.  It  is  also 
a  fact  that,  If  there  is  an  excavation  In  a 
street  which  Is  used  for  people  riding  on 
horseback  or  In  vehicles,  the  danger  signal 
would  ordinarily  be  placed  at  or  near  the  point 
where  the  danger  existed.  We  tblnk  Wdsh 
was  justified  in  paying  no  attention  to  the 
danger  signal  at  the  comer  of  the  building 
while  he  was  traveling  on  horseback  In  the 
street,  a  distance  of  from  20  to  60  feet  from 
the  location  of  such  danger  signal  The  ques- 
tion of  contributory  negligence  In  this  case  Is 
a  qnestlim  of  fact,  which  should  have  gone  to 
the  Jury.  The  court  in  its  Instructions  direct- 
ed the  Jury  that  If  Welsh,  by  the  use  of  ordi- 
nary care  in  traveling  the  street,  could  hare 
discovered  or  avoided  the  danger,  it  was  his 
duty  to  have  done  so,  and  if  he  failed  therein 
he  was  guilty  of  contributory  negllggence.  In 
this  case  we  think,  under  the  facts,  the  coort 
was  warranted  In  letting  the  jury  pass  upon 
the  question  of  contributory  negligence,  and 
we  therefore  find  that  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial  upon 
the  ground  that  the  verdict  was  contrary  to 
the  evidence.  Wilson  v.  Gravd-Road  Co.,  83 
Ind.  326;  City  of  Huntington  v.  Breen,  77 
Ind.  29;  2  Thomp.  Neg.  §  52,  p.  1203;  Town  of 
Gosport  V.  Evans,  112  Ind.  133,  13  N.  E.  256. 
4.  The  next  matter  which  we  will  consider 
Is  the  question  of  excessive  damages.  Under 
the  evidence  In  this  case  it  appears  that 
plaintiff  below  was  a  strong,  able-bodied  man 
before  his  Injury;  that  since  that  time  he  has 
been  unable  to  work  to  any  great  extent  Un- 
der these  facts  we  do  not  think  the  verdict  of 
the  Jury  was  so  excessive  as  to  warrant  this 
<>ourt  im  disturbing  iC 


5.  The  other  proposition  discussed  by  coun- 
sel for  appellant  in  his  brief  Is  that  the  plain- 
tiff below  was  permitted  to  amend  his  com- 
plalnt  by  inserting  In  the  prayer  a  claim  for 
$1,500  damages,  instead  of  $500,  as  the  com- 
plaint was  originally  drawn,  and  that  no  Judg- 
ment for  costs  should  be  taken  against  de- 
fendant below.  It  appeals  from  the  evidence 
that  plaintiff  presented  his  bill  for  damages 
to  the  city  council  In  the  sum  of  $500.  Coun- 
sel for  plaintiff  In  enoe  contends  tliat  snlt 
was  originally  brought  for  such  sum,  and  that 
afterwards,  over  objection,  an  amendment 
was  permitted  to  the  complaint  by  allowing 
the  plaintiff  below  to  ask  for  a  recovery  of 
$1,500.  In  the  transcript  we  find  but  one 
complaint  set  out,  and  that  is  the  one  asking 
for  a  recovery  of  $1,500.  This  being  the  case. 
we  have  nothing  before  as  upon  the  question 
of  the  amendment  However,  the  allowance 
of  such  an  amendment  would  not  ordinarily 
be  ground  for  reversal.  Mulhall  v.  Mulhall 
(decided  at  the  present  slttiag  of  this  court; 
not  yet  officially  published)  41  Pac.  109. 

Objection  is  also  made  to  the  judgrmeDt  for 
costs.  Under  our  statutes  (section  41,  c  14, 
p.  174)  all  claims  against  the  city  must  be 
presented  in  writing  to  the  dty  conncU  for 
allowance,  and,  unless  so  presented,  no  costs 
shall  be  recovered  against  the  city  in  an  ac- 
tion brought  against  It  for  any  unliquidated 
claim.  In  the  case  under  consideration  a 
claim  was  duly  presented  for  $500.  At  the 
trial  $1,500  was  claimed.  Judgment  was  ob- 
tained against  the  city  for  $1,350.  It  is  con- 
tended that  plaintiff  below  could  not,  under 
these  circumstances,  recover  a  judgment  for 
costs.  Our  statute  was  adopted  from  Kan- 
sas, and  is  identical  In  all  respects  with  sec- 
tion 70,  c.  19,  Q&a.  St  Kan.  1889.  In  City  of 
Wyandotte  v.  White,  18  Kan.  192,  Mr.  Justice 
Brewer,  in  passing  upon  this  question,  held 
to  tlie  view  that,  where  a  claim  was  present- 
ed for  $600,  such  presentation  was  a  sufficient 
basis  for  a  suit  for  $10,000  and  a  verdict  for 
$1,200,  and  that  the  verdict  carried  the  costs. 
That  decision  is  controlling. 

For  the  above  reasons  we  affirm  the  judg- 
ment of  the  court  below. 

SCOTT,  J.,  having  presided  as  trial  judge, 
not  Bitting.    The  other  justices  concurring. 


(3  Oki.  tm 
WAMSLBT  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.     Sept  7,  188S.) 
Chihinal  Law— Failcrb  to  Takb  Exckptions— 
Review  on  Appkal. 
Where,   upon  the  trial  of  a   defendant 
charged  with  a  felony,  after  conviction,  a  mo- 
tion in  arrest  of  judgment  and  a  motion  for  a 
new  trial  are  filed  and  overruled,  and  no  excep- 
tion taken  thereto,  or  in  anj  manner  saved  in 
the  record,  the  supreme  court  will  not  reverse 
the  lower  court  upon  such  motion. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oanadlan  coun- 
ty. 
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William  Wamsley  was  found  ^Ilty  and 
sentenced  for  the  crime  of  burglary.  From 
such  judgment  he  appeals.    Affirmed. 

J.  W.  Talbot  and  Henderson  &  Warren, 
for  plaintiff  In  error.  C.  A.  Galbraith,  Atty. 
Gen.,  and  Thos.  B.  Reld,  Co.  Atty.,  for  de- 
fendant in  error. 

DALE,  C.  J.  The  defendant  In  error 
brings  this  case  here,  and  asks  a  reversal 
upon  the  grounds  that  the  court  erred  in  over- 
ruling his  motions  in  arrest  of  Judgment  and 
for  a  nevr  trial.  The  defendant  was  tried 
and  convicted  of  the  crime  of  burglary,  after 
which,  through  his  counsel,  he  filed  a  mo- 
tion in  arrest  of  judgment  and  a  motion  for 
a  new  trial,  both  of  which  were  by  the  court 
below  overruled,  and  upon  the  verdict  of  the 
Jury  the  defendant  was  sentenced  to  the  pen- 
itentiary. It  Is  impossible  tor  us  to  consider 
the  errors  assigned,  as  no  exception  was 
asked  or  taken  to  the  ruling  of  the  court 
upon  the  motions.  In  ftict,  a  thorough  ex- 
amination of  the  entire  record  lias  been 
made,  and  nowhere  do  we  find  an  exception 
asked  for  or  saved.  In  this  case  the  defend- 
ant was  arraigned  upon  the  indictment,  and 
pleaded  thereto  without  objection.  He  went 
to  trial  without  an  objection  to  the  introduc- 
tion of  evidence,  and  no  objection  appears 
to  have  been  made  or  exception  saved  to  the 
ruling  of  the  court  upon  the  motions  for  a 
new  trial  and  in  arrest  of  judgment  Sec- 
tion 10,  art  13,  c.  68,  Code  Or.  Proc.,  gives 
the  defendant  the  right  to  except  to  the  rul- 
ing of  a  court  in  granting  or  refusing  a  mo- 
tion in  arrest  of  judgment  or  for  a  new  trial, 
and  the  right  to  have  the  same  incorporated 
•  in  a  bill  of  exceptions.  Section  7,  Id.,  pro- 
vides how  exceptions  shall  be  Incorporated 
into  a  case  made.  The  law  appears  to  be 
plain,  and  counsel  who  undertake  to  protect 
the  rights  of  a  person  charged  with  crime 
ought  to  observe  the  rules  laid  down  for  the 
benefit  of  their  clients  if  they  wish  to  have 
alleged  errors  reviewed  in  the  supreme  court 
In  this  case,  as  no  exceptions  have  been 
taken  or  preserved,,  we  can  do  nothing  but 
affirm  the  judgment  of  the  court  below.  The 
judgment  is  affirmed.  City  of  Atchison  v. 
Byrnes,  22  Kan.  63;  U.  S.  v.  Duggins  (Utah) 
40  Pac.  707. 

BURFOKD,  J.,  having  presided  at  the 
trial  in  the  court  below,  not  sitting.  The 
other  Justices  concurring. 


{3  OU.  177) 

BASSETT  V.  MITCHELL. 

<Snpreme  Court  of  Oklahoma.     Sept  7,.  1895.) 
Towx  BiTKS— Estoppel — Laches. 
Where  a  settler  upon  a  lot  claiming  un- 
der the  act  of  eorgress  of  May  14,  1890,  fails 
to  assert  any  right  to  the  lot  before  the  board  of 
town-site  trustees,  and  such  failure  was  wholly 
his  own  laches,  he  becomes   thereby  estopped 
from  obtaining  relief  in  a  court  of  equity. 
(SyUabns  by  the  Court) 


Error  from  district  coort,  Oklahoma  coun- 
ty; before  Justice  Scott 

Action  by  Jesse  A.  Mitchell  against  O.  T. 
Bassett  and  J.  C.  Wellwood,  to  declare  them 
trustees  for  Mitchell,  and  compel  a  convey- 
ance from  Bassett  and  Wellwood  of  real 
property.  Judgment  for  plaintUf.  Bassett 
brings  error.     Reversed, 

R.  6.  Hayes  and  J.  L.  J^ikins,  for  plaintiff 
in  error.  Selwyn  Douglass,  for  defendant 
In  error. 

DALE,  O.  J.  May  1, 1891,  Jesse  A.  Mitch- 
ell commenced  proceedings  in  the  district 
court  of  Oklahoma  county  against  O.  T.  Bas- 
sett and  J.  C.  W^wood,  to  declare  Bassett 
and  Wellwood  his  trustees,  and  to  decree  a 
conveyance  by  Bassett  and  Wellwood  of  lot 
21  in  block  B  in  the  city  of  Oklahoma  City, 
Oklahoma  county.  Mitchell,  In  his  com- 
plaint, alleged,  in  substance,  that  at  the  time 
Oklahoma  was  opened  to  settlement  he  was 
<]ualified  to  bcquire  title  to  land  therein,  and 
that  on  the  23d  day  of  AprU.  1889.  he  se- 
lected and  occupied  the  lot  above  described, 
and  has  since  continued  to  reside  upon  and 
Improve  it  and  at  the  time  of  the  histitutlon 
of  this  suit  he  had  improvements  thereon  to 
the  value  of  $500;  that  under  the  act  of  con- 
gress of  May  14,  1890,  relating  to  town  sites 
in  Oklahoma,  the  land  had  been  duly  enter- 
ed by  trustees  apiMlnted  by  the  proper  au- 
thorities, which  entry  was  made  for  the  sev- 
eral use  and  benefit  of  the  town-site  claim- 
ants; that  he  notified  said  town-site  trustees 
of  his  occupancy  and  improvements  upon  the 
lot  and  made  a  claim  thereto;  that  he  nn- 
derstood  this  to  be  the  only  application  nec- 
essary; that  being  an  occupant  of  the  lot  be 
relied  upon  the  trustees  to  notify  him  of 
any  adverse  claim  to  it;  that  the  lot  was 
not  awarded  on  the  day  designated  by  the 
regulations  governing  the  actions  of  the  trus- 
tees, and  he  was  not  notified  of  any  adverse 
claim;  that  the  defendant  Wellwood  was 
never  a  bona  fide  Inhabitant  of  the  town  site, 
or  of  the  lot,  and  was  not  entitled  to  a  deed; 
that  Wellwood  made  application  for  a  deed, 
representing  that  he  was  an  inhabitant  of 
the  town  site,  and  an  occupant  under  claim 
of  right  of  the  lot;  that  by  false  statements 
said  Wellwood  procured  a  certificate  from  the 
authorities  of  Oklahoma  City,  but  it  was 
revoked  before  the  trustees  entered  the  town 
site;  that  the  certificate,  after  such  revoca- 
tion, was' presented  to  the  trustees  as  a  basis 
for  his  (Well wood's)  claim  to  the  lot;  that, 
under  the  laws  and  regulations  governing 
the  action  of  the  trustees  in  the  disposal 
•jf  lota,  said  Wellwood,  not  being  an  inhab- 
itant of  said  town  site  and  an  occupant  of 
said  lot,  was  not  entitled  to  a  hearing  on  his 
application,  and  it  was  error  of  law  and  a 
neglect,  on  the  part  of  the  trustees,  in  not 
making  the  proper,  required,  and  legal  no- 
tice and  investigation  before  awarding  him 
(Wellwood)  a  deed  to  said  lot;  that  Well- 
wood  represented  himself  to  said  trustees  as 
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being  the  owner  of  tbe  lot.  and  entitled  to  a 
deed  for  the  same,  on  October  15,  1890,  when 
In  fact  he  had  on  October  9, 1890,  transferred 
the  same  to  Bassett,  by  a  quitclaim  deed,  in 
consideration  of  |250;  that  at  the  time  of 
such  transfer  tbe  actual  value  of  tbe  lot  was 
$1,500,  and  that  all  tbe  improTements  on  said 
lot  were  placed  there  by  him  (Mitchell);  .that 
neither  of  tbe  defendants  have  any  improve- 
ments on  tbe  lot,  and  the  occupancy  of  tbe 
plaintiff  was  always  notorious;  that  Bassett 
was  not  a  bona  fide  purchaser  of  the  lot;  that 
tbe  trustees  awarded  tbe  deed  to  the  lot  to 
Wellwood  on  false  statements,  etc.,  without 
notice  to  the  plaintiff,  and  this  was  error  of 
law,  and  a  mistake  of  fact,  and  a  neglect, 
upon  the  part  of  the  trustees.  To  this  com- 
plaint Bassett  demurred,  which  was  overrul- 
ed by  the  court,  whereupon  he  filed  a  sepa- 
rate answer,  alleging,  in  substance,  that  tbe 
town-site  trustees,  after  proving  up  tbe  town 
site,  in  pursuance  of  law,  proceeded  to  award 
to  tbe  occupants  of  the  town  site  tbe  lots  to 
which  they  were  entitled,  ^nd  for  that  pur- 
pose set  October  6,  1890,  as  a  day  on  which 
they  would  set  off  to  tbe  occupants  their  re- 
spective lots,  and,  for  more  than  15  days 
prior  thereto,  caused  a  notice  thereof  to  be 
posted  in  the  Oklahoma  City  papers.  Tbe 
notice  is  set  out  aa  an  exhibit  In  tbe  answer, 
and  is  addressed  to  all  persons  interested  or 
concerned  in  the  town  site,  and,  upon  its 
face,  recites  that  the  survey  and  plats  have 
been  completed,  and  that  on  October  6,  1890, 
tbe  board  would  proceed  to  set  off  and  allot 
to  persons  entitled  to  the  same,  according  to 
their  respective  interests,  the  lots  and  blocks 
to  which  tbe  occupants  thereof  should  be  en- 
titled under  the  provisions  of  the  act  of  con- 
gress of  May  14,  1890;  notifying  all  persons 
claiming  any  of  said  lots  that  they  were  re- 
quired to  make  applicaticm  to  the  board,  un- 
der oath  and  in  writing,  and  on  blanks  to  be 
furnished  by  tbe  trustees  on  or  before  that 
day,  setting  forth  the  grounds  of  their  re- 
spective claims  to  lot  or  lots  in  Oklahoma 
City.  The  notice  further  set  out  that  no  ap- 
plication filed  after  that  date  would  be  con- 
sidered, where  it  would  operate  to  tbe  in- 
stitution of  a  contest,  unless  a  legal  excuse 
for  filing  out  of  tbne  should  be  Ediown.  The 
answer  then  further  alleged  that  on  the  day 
designated  tbe  defendant  Wellwood  being 
tbe  only  applicant  and  legal  occupant  of  the 
lot,  the  trustees  having  no  notice  of  the  claim 
of  Mitchell  thereto,  and  Wellwood  having  fil- 
ed his  application  for  tbe  lot,  in  accordance 
with  the  rules,  and  paid  tbe  fees,  tbe  lot  was 
awarded  to  him  by  tbe  trustees,  and  deed 
afterwards  executed  and  delivered  to  him, 
which  was  filed  for  record  October  15,  1890; 
that  he  (Bassett),  in  good  faith,  and  after  the 
deed  liad  been  made  by  the  trustees,  pur- 
chased the  lot  from  Wellwood  for  $2.%;  that 
at  the  time  of  such  purchase  he  was  ignorant 
of  the  plaintiff 8  claim;  that,  although  the 
deed  bears  date  October  9th,  it  was  not  de- 
livered and  the  purchase  money  paid  until 


October  IStb.  As  other  exhibits  to  this  an- 
swer, appear  tbe  application  of  Wellwood 
for  a.  deed  to  the  lot  in  controversy,  which 
was  duly  filed  with  the  town-site  trustees, 
the  trustees'  deed  to  Wellwood,  and  tbe  deed 
from  Wellwood  to  Bassett  Mitchell's  reply 
raised  no  new  issue  in  the  case.  Upon  the 
issues  thus  Joined  tbe  case  was  ordered  to 
William  H.  Clark,  as  referee  to  take  testi- 
mony, and  after  the  testimony  was  complete 
the  judge  referred  tbe  case  to  H.  H.  Howard, 
as  a  referee  to  determine  the  questions  of 
fact,  under  the  evidence,  and  present  bis  con- 
clusions of  law.  which  was  done.  It  will 
not  be  necessary  in  this  case  to  notice  the 
findings  of  fact  made  by  the  reforee.  except, 
generally,  to  say  that  the  claims  of  each  par- 
ty, as  set  forth  in  their  pleadings,  appear  to 
have  been  substantiated  by  the  findings  of 
fact  as  made  by  the  referee.  In  his  conclu- 
sions of  law  the  referee,  among  other  state- 
ments, says:  "I  do  not  hesitate  to  say,  at  tbe 
outset,  that  the  rights  of  the  plaintiff  were 
clearly  superior  to  those  of  the  defendant  .T. 
O.  Wellwood.  and  that,  upon  a  contest  being 
had  before  tbe  board  of  town-site  trustees, 
their  decision  would  have  been  In  his  favor. 
This  conclusion  resolves  the  controversy  In- 
to an  Inquiry,  not  of  the  relative  or  respect- 
ive rights  of  tbe  plaintiff  and  Wellwood  prior 
to  OctobCT  15,  1890,  but  of  tbe  rights  of  the 
plaintiff  and  defendant  Bassett  when  this 
suit  was  filed,  on  October  16,  1890.  The  de- 
fendant failed  absolutely  to  assert,  in  a  legnt 
way,  bis  rights,  until  the  title  bad  passed 
fi'om  tbe  trustees  to  Wellwood,  and  from  him 
to  Bassett,  but  immediately  brings  this  ac- 
tion to  recover  what  he  claims— and,  it  seems, 
correctly— he  could  have  recovered  in  the 
court  especially  created  to  hear  and  deter- 
mine claims."  And  further  on  In  bis  con- 
clusions he  states  that:  "T%e  failure  to  as- 
sert his  right  before  the  trustees  Is  wholly 
bla  own  fault.  If  the  proceeding  before  tbe 
board  was  regular,  and  no  fraud  perpetrateil, 
his  rights  would  be  gone,  beyond  all  doubt. 
That  the  plaintiff  has  cause  for  complaint 
against  himself  Is  certain.  It  remains  to  be 
seen  how  far  he  has  such  cause  against  tbe 
trustees  and  the  defendant  •  *  •  He 
did  not  attempt  to  comply  with  tbe  law  or 
their  requirements,  and  consequently  is  not 
In  a  position  to  say  that  they  denied  him  any 
right  demanded.  If  they  did  anything  for 
which  he  may  complain,  it  was  in  the  ex 
parte  transaction  by  which  the  premises 
were  conve.ved  to  Wellwood." 

The  report  of  the  referee,  finding  for  the 
plaintiff  below,  was,  over  the  objection  of 
the  defendant  Bassett,  confirmed  by  the 
court,  and  its  Judgment  and  decree  rendered, 
declaring  Bassett  the  trustee  for  Mitchell, 
and  directing  a  conveyance.  To  reverse 
this  Judgment  the  case  is  brought  here,  and 
numerous  assignments  of  error  set  forth, 
but  it  will  not  be  necessary  for  us  to  consid- 
er only  the  seventh,  which  Is  as  follows: 
"The  court  erred  In  confirming  the  report 
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of  the  referee  and  the  concluslonB  of  law 
made  by  him,  and  in  rendering  jndgment 
thereon."  In  Twine  v.  Carey  (decided  by 
this  court)  87  Pac.  1006,  It  was  held  that  a 
conrt  of  eqnity  had  no  jurisdiction  when  It 
is  apparent  from  the  petition  that  the  plain- 
tiff had  a  remedy  at  law,  and  failed  to  avail 
himself  of  it,  and  shows  no  good  reason  for 
Bucb  failure,  and  wherein  it  also  appears 
that  he  was  not  entitled  to  the  relief  prayed 
for.  In  the  same  decision  the  court  further 
held:  "Before  a  court  of  equity  will  inter- 
fere to  declare  the  holder  of  the  legal  title 
a  trustee  for  an  adverse  claimant,  said  ad- 
verse claimant  must  show  in  his  bill  for  re- 
lief that  he  has  availed  himself  of  all  the 
rights  before  the  land-department  officials, 
and  that  he  has  performed  every  require- 
ment of  the  law  and  rules  regulating  the  ac- 
quirement of  title  applicable  to  the  land  he 
claims;  and  he  cannot  set  up  in  his  own 
laches,  neglect,  mistake,  or  inadvertence  as 
an  excuse  for  failure  to  comply  with  the 
law,  unless  such  fault  was  brought  about  by 
fraud,  wrong,  or  misconduct  or  his  adver- 
sary." trnder  the  pleadings  in  this  case,  it 
appears  that  both  Wellwood  and  Mitchell 
were  claimants  for  the  lot  In  controversy; 
that  Wellwood  prosecuted  his  claim  before 
the  tribunal  which  congress  had  created  for 
the  purpose  of  passing  title  to  the  party  to 
whom  title  should  be  awarded.  Mitchell 
failed  to  appear  -before  the  board,  or  in  any 
way  to  assert  his  title  to  the  property  before 
such  tribunal.  In  his  conclusions  of  law 
the  referee  finds  that  "if  the  proceeding 
before  the  board  was  regular,  and  no  fraud 
perpetrated,  his  rights  would  be  gone,  be- 
yond all  doubt,"  and  finds  that  he  did  not 
attempt  to  comply  with  the  law,  or  the  re- 
quirements of  the  town-site  board,  and  con- 
sequently Is  not  In  a  position  to  say  that 
they  denied  him  any  right  demanded.  But 
the  error  of  the  referee  was  lu  holding  that 
Mitchell  was  a  proper  party  to  try  the  ques- 
tion of  fraud,  as  between  Wellwood  and  the 
United  States.  If  Wellwood  perpetrated  a 
fraud  upon  any  person,  it  was  upon  the 
United  States.  It  was  not  upon  Mitchell. 
Mitchell  was  asking  for  nothing.  Conse- 
quently, his  rights  were  not  invaded.  As 
between  Mitchell  and  Wellwood,  before  the 
tribunal  especially  created  to  try  the  Issue 
of  right  In  the  land  in  controversy,  no  ques- 
tion was  raised  by  Mitchell  as  to  Wellwood's 
right  to  the  lot.  As  stated  in  Twine  v.  Ca- 
rey, supra,  such  board  was  created  for  the 
purpose  of  hearing  and  deciding  disputed 
questions  arising  between  claimants  to  lots, 
and,  if  parties  failed  to  assert  their  rights 
before  such  tribunal,  courts  will  not  aid 
them.  The  decision  of  the  referee  seems 
to  have  been  based  entirely  upon  an  alleged 
fraud  perpetrated  by  Wellwood  upon  the 
board  of  town-site  trustees.  We  do  not 
think  Mitchell  could  complain  of  such  fraud. 
The  government  of  the  United  States  might. 
If  title  to  tbe  lot  still  remained  in  Wellwood, 


institute  an  action  to  canc^  the  deed  for 
fraud  in  the  procurement  thereof;  but  this 
Is  not  a  proceeding  by  the  government  for 
such  purpose,  and,  the  title  to  the  property 
having  passed  to  Bassett,  it  is  doubtful  ifithe 
government  could  now  be  heard  to  institute 
any  proceedings  for  the  cancellation  of  such 
patent.  But,  however  that  may  be,— and  we 
are  not  called  upon  to  decide  that  question, 
— It  is  clear  to  us  that  Mitchell  having  whol- 
ly failed  to  assert  any  right  to  the  lot  before 
the  proper  tribunal,  and  such  failure  being 
wholly  of  his  own  laches,  he  Is  estopped 
from  coming  Into  the  courts  to  contest  any 
action  which  the  town-site  trustees  may 
have  taken  in  disposing  of  the  lot  In  ques- 
tion. The  judgment  of  the  lower  court  is 
reversed  and  the  case  remanded,  with  di- 
rection to  award  Jndgment  for  the  defendant 
Bassett 

SCOTT,  J.,  having  presided  at  the  trial  be- 
low, not  Bitting.  The  other  justices  concur- 
ring. 


(3  Okl.  296) 

HURST  V.  SAWYER. 

(Supreme  Court  of  OkUhoma.     S^t  7,  1895.) 

Appeal — Evfbct  ox  Jodombkt — Assiokment  of 

Bbkoks. 

1.  Under  the  Indiana  rule,  which  was  adopt- 
ed here  by  the  adoption  of  the  Indiana  Code  by 
the  legislature,  it  is  held  that,  in  cases  which 
arose  before  tlie  change  to  the  Kansas  practice, 
an  appeal  to  the  supreme  court  did  not  suspend 
the  binding  force  of  the  judgment  upon  tlie  par- 
ties, and  that  the  judgment  was  not  rendered 
incompetent  to  lie  offered  in  evidence  because  an 
appeal  was  pending  in  the  supreme  court;  and 
this  conrt  will  not  reverse  the  jndgment,  in  a 
case  where  the  judgment  appealed  from  was 
offered  in  evidence,  because  the  judgment  so  of- 
fered was  thereafter  reversed  by  this  court. 

2.  An  assignment  of  error  which  is  not  re- 
lied upon  in  the  brief  of  counsel  for  a  reversal 
of  the  case  will  not  be  considered  by  this  court; 
nor  will  this  court  review  a  question  partially 
discussed,  when  counsel,  in  closing  his  brief, 
chooses  to  abandon- it,  and  rely  entirely  upon  an- 
other proposition,  and  when  counsel  on,  the  oth- 
er side  have  relied  upon  such  withdrawal. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Canadian  coun- 
ty;   before  Justice  John  H.  Burford. 

Action  by  Hamlin  D.  Sawyer  against  James 
D.  Hurst.  Judgment  for  plalntlCE',  and  de- 
fendant appeals.     Affirmed. 

R.  B.  Forrest,  for  plaintiff  in  error.  Dille  & 
Schmook,  for  defendant  in  error. 

BIERER,  J.  The  record  in  this  case  Is  a 
very  unsatisfactory  one,  because  none  of  the 
dates  of  the  filing  of  the  various  pleadings 
are  given; .  but  we  are  able  to  gather  from 
the  records  and  the  briefs  that  some  time  dm*- 
ing  the  summer  of  1893,  and  while  the  In- 
diana Code  of  Civil  Procedure  was  still  In 
force  In  this  territory,  the  defendant  In  error 
brought  his  action  in  the  district  court  of 
Canadian  county  against  James  D.  Hurst  to 
recover  the  possession  or  all  the  wheat  and  cats 
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grown  on  tbe  N.  W.  ^  of  section  36,  town- 
ship 12  N.,  range  5  E.,  in  Canadian  county, 
of  the  value  of  $150;  and  on  the  trial  of  the 
case,  on  December  20,  1893,  Judgment  was 
rendered  In  favor  of  the  plaintltC  for  the  re- 
covery of  the  wheat  and  oata,  or  the  value 
thereof,  aa  charged  in  the  complaint  On  the 
trial  of  the  case  the  plaintiff  below  offered 
In  evidence  the  Judgment  of  the  district  court 
of  Canadian  county,  rendered  on  the  let  day 
of  May,  1893,  In  which  the  plaintiff  was 
found  to  be  entitled  to  the  immediate  posses- 
sion  of  the  premlsea  there  in  controversy, 
which  are  the  same  as  those  upon  which  the 
wheat  and  oats  involved  in  this  case  were 
raised  and  were  situated  at  the  time  this  ac- 
tion was  brought,— they  having  been  at  that 
time  cut  and  shocked  by  the  defendant. 
Hurst,— end  in  which  the  plaintiff  recovered 
Judgment  from  the  defendant.  Hurst,  for  the 
Immediate  possession  of  the  real  estate  In 
question.  The  defendant  objected  to  the  In- 
troduction of  this  Judgment  in  evidence  on 
the  ground  that  the  case  in  which  it  was 
rendered  was  then  pending  in  the  supreme 
court  on  appeal,  but  the  objection  was  over- 
mled;  and  he  now  assigns  this  ruling  as  er- 
ror, and  particularly  Insists  that  this  Judg- 
ment should  be  reversed  because  the  Judg- 
ment which  was  offered  in  evidence  has  since 
been  reversed  by  this  court  Hurst  v.  Saw- 
yer (OkL)  37  Pac  817.  The  plaintiff  in  error 
claims  that  pending  his  appeal  in  the  former 
case  to  the  supreme  court  the  Judgment  could 
not  be  offered  In  evidence  against  him  as  an 
estoppel  to  show  that  the  plaintiff  had  been, 
by  the  Judgment  of  the  court,  decreed  the 
possession  of  the  premises  on  which  these 
crops  were  raised;  and  he  cites  very  high 
authorities  in  support  of  his  proposition,  in- 
cluding section  828  of  Freeman  on  Judgments, 
where  he  says:  "In  perhaps  a  majority  of 
the  states,  the  perfecting  of  an  appeal  sus- 
pends the  operation  of  a  Judgment  as  an 
estoppel,  and  renders  it  no  longer  admissi- 
ble as  evidence  In  any  controversy  between 
the  parties."  And  we  are  willing  to  concede 
that  this  would  seem  to  be  the  more  reasona- 
ble and  fairer  rule,  for  otherwise  a  party  may 
be  deprived  of  much  of  the  benefit  of  his 
appeal,  in  case  he  procures  a  reversal  of  the 
Judgrment  below,  or  may  be  put  to  the  ne- 
cessity of  additional  litigation  in  ordertohave 
the  full'  and  complete  protection  of  his  rights. 
But  It  will  be  observed  that  while  Mr.  Free- 
man states  the  majority  rule  as  be  does,  he 
also,  in  the  same  section,  states  the  contra- 
ry mle  as  existing  in  many  of  the  states,  to 
the  effect  that  the  Judgment  Is  competent 
evidence  to  be  admitted,  where  proper,  in 
other  proceedings,  until  it  is  reversed  on  ap- 
peal, and  that  its  binding  effect  and  opera- 
tion on  the  parties  are  not  susi)ended  because 
of  the  appeal  therefrom,  althouj^i  the  ex- 
ecution thereof  may  be  stayed;  and  he  cites 
the  Indiana  decisions  as  supporting  the  lat- 
ter rule,  aa  they  clearly  do.  The  supreme  court 
of  Indiana  aimounced  the  rule  of  that  state. 


In  the  leading  case  of  Nltl  t.  Comparet,  16- 
Ind.  107,  as  foUows:  "The  only  ~^ect  of 
an  appeal  to  a  court  of  error,  when  perfect- 
ed, is  to  stay  execution  upon  the  Judgment 
from  which  it  is  taken.  In  all  other  resiiectB, 
the  Judgment  until  annulled  or  reversed,  is 
binding  upon  the  parties,  as  to  every  ques- 
tion directly  decided.  Oole  v.  Conolly,  16- 
Ala.  271.  And  it  has  been  expressly  decided 
that  'It  Is  no  bar  to  an  action  npon  a  Judg- 
ment that  the  Judgment  has  been  removed, 
by  writ  of  error,  to  a  superior  court' "  And 
this  case  is  followed  throughout  the  Indiana 
decisions,  and  the  rule  was  firmly  fixed  in 
that  state  at  the  time  otir  legislature  adopted 
the  Indiana  Code.  Burton  v.  Beeds,  20  Ind. 
87;  Burton  v.  Burton,  28  Ind.  342;  MaU  v. 
McKnight,  67  Ind.  525;  Buchanan  v.  Railway 
Co.,  71  Ind.  265;  Scbelble  v.  Slagle,  89  Ind. 
323;  Padgett  y.  State,  93  Ind.  896;  SUte  v. 
Krug,  94  Ind.  366;  Central  Union  TeL  Co. 
V.  Board  of  Com'rs  of  Tippecanoe  Co.  (Ind. 
Sup.)  10  N.  E.  922.  The  legislature  of  this 
territory  having  adopted  the  Indiana  stat- 
ute with  this  construction  placed  upon  it. 
it  is  a  rule  of  law  for  this  territory;  and 
it  is. not  left  to  us  to  choose  another,  although 
we  might  think  it  better,  and  although  It 
might  be  supported  by  the  w^ht  of  author- 
ity. However,  in  support  of  the  Indiana 
rule,  It  Is  pertinoitly  suggested  that  the  hard- 
ships and  vexatious  complications  that  result 
from  being  precluded  by  a  Judgment  which 
is  afterwards  reversed  on  appeal  may  easily 
be  avoided  by  a  continuance  of  the  subse- 
quent case  until  the  appeal  is  disposed  of; 
but  no  application  for  a  continuance  was 
made  in  this  case.  Nor  can  we  reverse  the 
Judgment  of  the  court  below  on  account  of 
its  havhig  admitted  in  evidence  the  record 
of  the  Judgment  which  was  competent  when 
offered,  because  it  has  since  been  reversed. 
That  matto'  Is  not  a  ground  of  error  for 
which  the  plaintiff  in  error  may  complain 
here;  for,  if  the  Judgment  was  properly  ad- 
mitted and  offered,  its  subsequent  reversal 
did  not  make  this  action  of  the  court  errone- 
ous. Upon  this  subject  the  supreme  court 
of  New  York,  in  Parkhurst  v.  Berdell,  110 
N.  Y.  386,  18  N.  B.  123,  says:  "If  the  Judg- 
ment roll  was  competent  evidence  when  re- 
ceived, its  reception  was  not  rendered  er- 
roneouB  by  the  subsequent  reversal  of  the 
Judgment  Notwithstanding  its  reversal,  it 
continued,  in  this  action,  to  have  the  same 
effect  to  which  it  was  entitled  when  received 
in  evidence.  The  only  relief  a  party  against 
whom  a  Judgment  which  has  been  subse- 
quently reversed,  lias  thus  been  received  in 
evidence,  can  have,  is  to  move  on  that  fact 
in  the  court  of  original  Jurisdiction,  for  a 
new  trial."  The  plaintiff  in  error's  remedy 
for  a  release  from  the  operation  of  the  er- 
roneous Judgment  after  its  reversal,  so  far 
as  it  affected  the  case  at  bar,  was  not  an 
appeal  to  this  court 

The  only  evidence  offered  by  plainttfT  in  er- 
ror In  support  of  his  right  to  recover  the  crop 
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of  wheat  and  oats  standing  In  abode  upon  the 
land  was  tbe  Judgment  entered  In  tbe  eject- 
ment salt  on  May  1,  1893.  Tbe  plaintiff 
here  assigns  tbe  action  of  the  court  in  ren- 
dering Judgment  upon  this  evidence  as  er- 
roneons,  and  contends  that  tbe  Judgment  In 
the .  ejectment  suit  would  not  entitle  Sawyer 
to  recover  the  crops  of  grain  which  had 
been  harvested  before  the  defendant  was 
ejected  by  the  execution  of  the  Judgment 
This  Is  a  very  nice  question,  and  one  upon 
whlcb  very  high  authority  might  be  cited  on 
both  sides  of  the  proposition;  but  we  do  not 
pass  upon  It  here,  becanse  counsel.  In  tbe 
latter  part  of  his  brief,  has  withdrawn  tbe 
matter  from  the  consideration  of  this  court, 
In  £he  following  language:  "The  extent  or 
this  Judgment  [referring  to  the  Judgment  in 
tbe  ejectment  salt]  bad  escaped  attention  un- 
til tbe  point  which  it  was  intended  to  here 
make  had  been  reached.  It  Is  useless  to 
argue  tbe  rights  of  Hurst  as  an  adverse  pos- 
sessor, when  tbe  Judgment  had  declared  him 
a  trespasser.  I  must  therefore  leave  the 
force  of  the  argument  to  apply  upon  tbe  first 
point  developed,  viz.  the  error  of  tbe  court 
In  admitting  tbe  Judgment,  and  treating  It, 
pending  the  appeal,  as  an  estoppel."  Coun- 
sel for  defendant  in  error.  In  their  brief, 
treated  the  assignment  of  »ix>r  on  this  point 
as  withdrawn,  as  they  had  a  right  to  do; 
and  where  assignments  of  error  are  not  re- 
lied upon  by  counsel,  In  their  brief,  they  will 
not  be  considered  by  this  court  Oardenhire 
V.  Gardenhlre  (Okl.)  37  Pac.  813.  Counsel  for 
plaintiff  In  error  having  withdrawn  the  latter 
assignment  from  our  consideration,  we  will 
not  consider  It  The  Judgment  of  tbe  court 
below  is  affirmed.  All  the  Justices  concurring, 
except  BUBFOKD,  J.,  not  sitting. 


(3  Okl.  270) 

BARTON  et  al.  v.  SPBNCEK  et  al. 
(Supreme  Conrt  of  Oklahoma.     Sept  7,  1885.) 

ATTAOHMBST— PrOPBRTY  IK  CUSTODIA  Leois. 

Where  service  of  process  in  garnishment 
is  had,  the  property  found  in  tbe  posBesBion  of 
the  eamiahee  is  in  custodia  legis;  and  no  rights 
can  be  obtained  in  such  property  by  subsequent 
attaching  creditors,  as  against  a  creditor  caus- 
ing the  garnishment  summons  to  issue. 
(Syllabus  by  the  Court) 

Brror  from  district  court,  Canadian  county. 

Action  by  Barton  Bros,  against  P.  S.  Kern, 
In  wblcb  L.  M.  Spencer  was  summoned  as 
garnishee.  Pending  the  suit  tbe  sheriff  of 
Canadian  county  levied  an  attachment  Prom 
tbe  Judgment,  Barton  Bros,  bring  error.  Re- 
versed. 

Boynton  &  Smith  and  White  &  Grlgsby, 
for  plaintiffs  In  error.  C.  H.  Carswell  and 
Green  &  Strang,  for  defendants  in  error. 

DALE,  C.  J.  September  20,  1893,  Barton 
Bros,  filed  a  petition  in  the  district  court  of 
Canadian  county  against  P.  S.  Kern,  alleging 
that  there  was  due  upon  account  to  tbe  plaln- 


tlffa  In  said  action  the  sum  of  $370.  At  the 
same  time  the  plaintiffs  filed  an  affidavit  of 
garnishment,  wher^n  it  was  alleged  that  one 
L.  M.  Spencer  had  in  his  possession,  and  un- 
der bis  contr(d  and  custody,  personal  property 
belonging  to  said  P.  8.  Kern,  and  that  said 
defendant  bad  no  other  property,  exempt 
from  execution,  sufficient  to  satisfy  plaintiffs' 
claim  and  demand,  and  that  tbe  property  In 
Spencer's  hands  was  not  exempt  from  seizure 
or  sale  under  attachment  or  execution.  This 
garnishment  summons  was  duly  served  in 
tbe  maimer  required  by  law.  The  garnishee, 
L.  M.  Spencer,  aiiswered  to  tbe  effect  that  P. 
S.  Kern,  the  defendant  In  the  proceeding  In- 
stituted by  Barton  Bros.,  on  the day  of 

September,  1893,  made  an  assignment  of  a 
g«ieral  stock  of  merchandise,  accounts,  etc., 
to  blm  (the  said  Spencer)  for  the  benefit  of 
his  creditors,  and  that  said  stock  of  merchan- 
dise and  accounts  was  appraised  at  the  sum 
of  $2,350;  that  be  (Spencer,  assignee)  was  in 
no  way  Indebted  to  the  defendant,  nor  had  he 
been  since  the  commencement  of  the  action, 
nor  was  he  at  the  time  the  summons  in  gar- 
nishment was  served  upon  blm.  In  due  time 
the  plaintiffs  served  notice  of  their  election 
to  take  Issue  on  tbe  answer  of  tbe  garnishee, 
and  thereafter  filed  their  reply  to  bis  answer 
—First,  generally  denying  all  of  its  allegra- 
tlons;  and,  second,  alleging  that  the  assign- 
ment was  void  as  to  tbe  plaintiffs;  and  the 
grounds  upon  which  it  was  claimed  that  the 
assignment  was  void  were  set  out  in  different 
paragrraphs.  The  plaintiffs.  Barton  Bros.,  ap- 
plied to  the  court  for  an  order  making  the 
sheriff  of  Canadian  county  a  party  defendant; 
alleging  in  their  application  that  the  sheriff 
had  received  writs  of  attachment  and  execu- 
tion against  P.  S.  Kern,  placed  in  his  hands 
by  different  parties,  and  that  he  had  served 
the  same  by  levying  upon  tbe  property  held 
by  Spencer  as  assignee,  and  that  such  writs 
of  attachment  and  executions  were  subse- 
quent in  time  to  tbe  service  of  summons  in 
garnishment  upon  said  Spencer;  and  alleging 
that  under  the  writs  of  attachment  and  exe- 
cution tbe  sheriff  had  taken  all,  or  nearly  all, 
of  tbe  property  out  of  the  hands  of  Spencer, 
thereby  making  it  impossible  for  Spencer  to 
surrender  enough  of  said  property,  upon  the 
garnishment  proceeding,  to  satisfy  the  claim 
of  tbe  plaintiffs.  Afterwards.  Spencer,  by 
supplemental  answer,  showed  that  the  entire 
property  in  his  hands  as  assignee  at  tbe  time 
of  the  service  of  summons  in  garnishment 
had  been  taken  by  the  sheriff,  upon  writs  of 
attachment  and  execution,  subsequent  to  tbe 
date  upon  which  the  garnishment  process 
was  served  upon  him.  The  case  came  on  for 
trial  upon  the  issue  Joined  between  Barton 
Bros,  and  the  sheriff,  and  the  parties  claim- 
ing through  the  sheriff,  under  the  writs  of  at- 
tachment and  execution,  and  upon  such  issue 
tbe  court  below  held  and  concluded  as  fol- 
lows: "That  the  summoning  of  the  defend- 
ant Spencer  did  not  create  a  lieu  of  any 
kind   upon   the   property   of   the   defendant 
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Kern  In  the  hands  of  Spencer  at  the  time  of 
the  service  of  such  summons  in  garnishment 
upon  him,  and  did  not  place  such  property 
In  the  custody  of  the  law,  and  that  the  levy 
of  the  attachment  thereon  by  the  defend- 
ant the  sheriff,  after  such  garnishment,  and 
with  knowledge  thereof,  did  not  make  such 
levies,  and  the  rights  claimed  thereunder  by 
the  execution  and  attachment  plaintiffs,  sub- 
ject and  subordinate  to  the  garnishment,  and 
the  levy  of  such  attachments  were  as  fully 
effectual  as  though  no  garnishment  bad  oc- 
curred previous  thereto;  and  the  making  of 
the  sheriff  a  party  to  the  action  while  said 
property  was  In  hia  hands  did  not  affect  the 
attachment,  nor  make  the  same  subject  to  the 
orders  of  the  court  In  the  case,  and  the  prop- 
erty, or  its  proceeds,  cannot  be  made  subject 
to  the  order  of  the  court  In  this  action,  apply- 
ing the  same  to  the  payment  of  plaintiffs' 
claim,  but  the  same  must  be  released  from 
the  temporary  injunction,  and  Inure  to  the 
benefit  of  the  plaintiffs  in  the  attachments 
and  executions,"— and  in  the  Judgment  ren- 
dered in  the  action  also  entered  a  personal 
Judgment  against  L.  M.  Spencer,  garnishee, 
In  favor  of  Barton  Bros.,  for  the  full  amount 
of  their  claim  against  Kern.  In  explanation 
of  a  portion  of  this  Judgment,  it  may  be  well 
to  state  that  Barton  Bros,  had  procured  a 
temporary  Injunction  against  the  sheriff,  en- 
joining the  sheriff  from  turning  over  to  the 
attachment  and  execution  creditors  the  mon- 
ey received  from  the  sale  of  the  -stock  of 
goods  levied  upon  under  the  writs  of  attach- 
ment and  execution.  Barton  Bros,  bring  this 
case  here,  and  assign  as  error  the  conclusion 
of  the  court  wherein  it  was  held  that  Bartoo 
firos.  obtained  no  lien  against  the  property 
in  the  hands  of  Spencer,  the  assignee,  by  vir- 
tue of  the  service  of  the  garnishment  sum- 
mons upon  said  Spencer. 

There  is  but  one  question  before  us  to  de- 
cide, and  that  Is,  did  the  service  of  the  gar- 
nishment summons  upon  Spencer  prior  to 
the  service  of  the  writs  of  attachment  and 
execution  have  the  effect  of  a  lien  upon 
the  property  held  by  Spencer,  In  favor  of 
the  garnishee  creditors?  Spencer— the  man 
to  whom  Kern  assigned  his  property  for  the 
benefit  of  his  creditors,  and  against  whom 
the  court  rendered  a  personal  Judgment— did 
not  appeal,  and  the  Judgment  rendered  in 
the  court  below  against  him  is  not  here  for 
consideration.  Plaintiffs  in  error  are  con- 
tending for  their  lien  upon  the  goods  by 
virtue  of  their  proceedings  in  garnishment 
The  court  below  held  that,  as  against  the 
subsequent  attaching  and  execution  cred- 
itors, no  Hen  was  created.  Exhaustive  briefs 
have  been  filed  by  both  parties,  and  we  have 
carefully  examined  all  the  authorities  cited 
which  we  are  able  to  obtain,  and,  after  con- 
sideration, reach  the  conclusion  that  the 
court  below  was  in  error.  Numerous  deci- 
sions will  be  found  in  support  of  either  doc- 
trine, and  we  will  not  attempt  to  review  all 
of  them  in  this  opinion,  but  will  content  our- 


selves with  citing  some  of  the  cases  which 
support  our  view,  and  which,  we  think,  pre- 
sent the  correct  principle  of  law :  Beamer  v. 
Winter,  41  Kan.  596,  21  Pac.  1078;  Brashear 
V.  West,  7  Pet.  608;  Burllngame  v.  Bell,  16 
Mass.  SIS;  Focke  v.  Blum  (Tex.  Sup.)  17  S. 
W.  770;  Ide  v.  Harwood,  30  Minn.  191,  14 
N.  W.  884;  Mattingly  v.  Boyd,  20  How.  128. 
These  cases,  and  the  authorities  therein  cit- 
ed, are  some  of  the  principal  ones  which  we 
think  uphold  our  view  of  this  question.  An 
examination  of  the  statutes  of  the  states 
from  whence  these  decisions  come  will  show 
that  they  are  similar  to  ours  in  many  re- 
spects. As  against  the  doctrine,  the  prin- 
cipal cases  cited  are  McGarry  v.  Coal  Co., 
93  Mo.  237,  6  S.  W.  81;  Blgelow  v.  Andreas, 
31  lU.  322;  McConnell  v.  Denham,  72  Iowa, 
494,  34  N.  W.  398.  In  McGarry  v.  Coal  Co, 
supra,  the  decision  is  apparently  based  upon 
a  statute  which,  in  our  opinion,  gives  an 
express  lien  in  favor  of  a  gamieOiment  pro- 
cess, as  against  all  subsequent  claimants. 
Section  5221,  Rev.  St.  Mo.  1889,  Is  as  fcdiows: 
"Notice  of  garnishment,  served  as  provided 
In  this  chapter  shall  have  the  effect  of  at- 
taching all  personal  property,  moneys,  rights 

•  *  *  of  the  defendant  in  the  garnishee's 
possession,  or  charge,  or  under  his  control 
at  the  time  of  the  service  of  the  garnishment. 

•  •  •"  This  statute  would  seem  to  ex- 
pressly give  to  the  garnishment  process  a 
Hen,  but  the  court  held  otherwise,  and  based 
its  decision  upon  the  ground  of  a  want  of 
statutory  authority  for  such  lien.  We  do  not 
agree  with  the  conclusion  arrived  at  by  the 
learned  court  In  that  case.  In  Bigelow  v. 
Andreas,  supra,  we  have  not  their  statute, 
but  gather  from  the  opinion  that  they  ar- 
rived at  their  conclusion  upon  the  ground 
that,  before  a  Hen  upon  property  can  be 
created,  there  must  be  an  express  statute 
authorizing  it  But  in  Smith  v.  Bridge  Co.. 
13.111.  App.  572,  is  apparently  announced  a 
different  principle.  In  McConnell  v.  Den- 
ham, supra,  we  have  some  doubt  as  to 
whether  or  not  the  court  Intended  to  decide 
the  same  question  as  the  one  involved  In 
this  case,  as  they  had  before  them  a  gar- 
nishment against  a  mortgagee  In  possession 
of  the  chattels  mortgaged;  the  court  bead- 
ing that  no  Hen  would  He  In  that  case. 
Uther  cases  are  cited. in  support  of  the  oon- 
tention  of  counsel  for  appellees,  but  we  have 
not  the  time  to  discuss  them.  Our  statute 
was  adopted  from  Kansas,  and  while  It  is 
not  the  exact  statute  passed  upon  by  the 
supreme  court  of  that  state  while  consider- 
ing the  case  of  Beamer  v.  Winter,  supra,  yet. 
in  its  important  features,  it  Is  very  similar. 
Section  200,  c.  66,  of  our  Code  provides  that 
"any  creditor  shall  be  entitled  to  proceed  by 
garnishment  in  the  district  court  of  the  prop- 
er county,  against  any  person  (naming  him) 

•  •  •  who  shall  be  Indebted  to  or  have 
any  property,  real  or  personal  In  his  pos- 
session, or  under  his  control  belonging  to 
such  creditor's  debtor.    •    •    •"   Then  follow 
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a  number  of  sections  relating  to  procedure, 
down  to  section  210,  which  last-named  sec- 
tion provides  what  the  character  of  the  ac- 
tion shall  be,  and  the  Jurisdiction  of  the 
courts  and  is  as  follows:  "The  proceedings 
against  a  garnishee  shall  be  deemed  an  ac- 
tion by  the  plaintiff  against  the  garnishee 
and  defendant,  as  parties  defendant,  and  all 
the  provisions  for  enforcing  judgments  shall 
be  applicable  thereto;  but  when  the  gar- 
nishment Is  not  in  aid  of  execution  no  trial 
shall  be  had  of  the  garnishee  action  until 
the  plaintiff  shall  have  judgment  In  the  prin- 
cipal action,  and  If  defendant  have  judg- 
ment the  garnishee  action  shall  be  dismissed, 
with  costs.  The  court  shall  render  such 
judgment  in  all  cases  as  shall  be  just  to 
all  the  parties,  and  properly  protect  their 
respective  Interests,  and  may  adjudge  the 
recovery  of  any  indebtedness,  the  convey- 
ance, transfer  or  delivery  to  the  sheriff,  or 
any  officer  appointed  by  the  judgment,  of 
any  real  estate  or  personal  property  dis- 
closed or  found  to  be  liable  to  be  applied  to 
the  plalntlfTs  demand,  or  by  the  judgment 
pass  the  title  thereto;  and  may  therein,  or 
by  its  order  when  proper,  direct  the  manner 
of  making  sale  and  disposing  of  the  proceeds 
thereof,  or  of  any  money  or  other  thing  paid 
over  or  delivered  to  the  clerk  or  officer.  The 
judgment  against  a  garnishee  shall  acquit 
and  discharge  him  from  all  demands  by  the 
defendant  or  his  representatives  for  all 
moneys,  goods,  effects,  or  credits  paid,  de- 
livered, or  accounted  for  by  the  garnishee  by 
force  of  such  judgment."  It  will  be  no- 
ticed that  this  section  gives  complete  power 
to  the  court  to  render  such  judgment  In  all 
cases  as  shall  be  just  to  the  parties  and 
properly  protect  their  respective  Interests, 
and,  in  doing  so,  to  adjudge  the  recovery  of 
any  Indebtedness,  and  the  conveyance,  trans- 
fer, or  delivery  to  the  sheriff,  or  any  officer 
appointed  by  the  judgment,  of  any  real  es- 
tate or  personal  property  disclosed,  or  found 
to  be  liable  to  be  applied  to  the  plaintiff's 
demand,  or  by  the  judgment  may  pass  the 
title  thereto,  and  may  therein,  or  by  its  or- 
der, direct  the  manner  of  making  sale,  dis- 
pose of  the  proceeds  of  the  sale,  etc.  Under 
this  section  we  find  authority  to  do  every- 
thing In  connection  with  the  property  found 
in  the  garnishee's  hands  which  is  necessary 
to  be  done  In  order  to  satisfy  any  judgment 
the  creditor  may  obtain  against  the  principal 
debtor.  In  short,  as  we  analyze  this  sec- 
tion, it  gives  the  court  complete  jurisdic- 
tion over  the  person  and  property  of  the 
party  against  whom  the  process  of  garnish- 
ment is  Issued,  from  the  time  of  service 
thereof  until  the  final  disposition  of  such 
property  has  been  made,  and  the  proceeds 
thereof  turned  over  to  the  creditor  in  satis- 
faction of  his  debt  And  not  until  the  prop- 
erty found  in  the  possession  of  the  garnishee 
has  been  so  disposed  of  does  bis  liability 
to  the  creditor  cease.  Section  213  of  our 
Code  recites  thart:    "From  the  time  of  the 


service  of  the  summons  upon  the  garnishee 
he  shall  stand  liable  to  the  plaintiff  in  the 
amount  of  property,  moneys,  credits  and 
effects  in  his  possession  or  under  his  con- 
trol, belonging  to  the  defendant  or  In  which 
he  shall  be  interested,  to  the  extent  of  his 
right  or  interest  therein,  and  of  all  debts 
due  or  to  become  due  to  the  defendant,  ex- 
cept such  as  may  be  by  law  exempt  from 
execution.  Any  property,  moneys,  credits, 
and  effects  held  by  a  conveyance  or  title, 
void  as  to  the  creditors  of  the  defendant, 
shall  be  embraced  in  such  liability."  Here, 
then,  we  have  an  express  liability  for  the 
property  from  the  time  of  the  sei-vice  of  gar- 
nishment; and  in  section  200,  supra,  the 
right  given  to  the  creditor  to  proceed  against 
a  party  by  garnishment  process,  and,  in  sec- 
tion 210,  a  complete  jurisdiction  given  to 
the  court  to  try  the  question,  as  between  the 
creditor  and  party  garnished,  and  to  take 
possession  of  the  property  found  in  the 
hands  of  the  garnishee,  and  dispose  of  the 
same  in  satisfaction  of  the  debt  What 
more  is  needed  in  order  to  give  a  lien  upon 
the  property  in  favor  of  the  creditor?  This 
view  of  our  statute  gives  full  effect  to  the 
provisions  respecting  garnishment  proceed- 
ings. Under  the  contention  of  counsel  for 
api)eUees,  we  would  nullify  the  effect  of  the 
law.  To  say  that  a  creditor  may  have  pro- 
cess against  a  party  holding  property  of  the 
debtor,  and  to  follow  that  with  the  asser- 
tion that  a  subsequent  attaching  creditor 
may  seize  and  hold  the  property  so  discov- 
ered by  the  garnishment  process,  and  thus 
take  It  out  of  the  power  of  the  party  gar- 
nished to  apply  the  property  to  the  satisfac- 
tion of  the  debt  of  the  creditor  who  first 
found  the  property.  Is  equivalent  to  say- 
ing, that  such  creditor  shall  not  be  entitled 
to  proceed  by  garnishment,  as  such  a  con- 
clusion would  put  It  out  of  the  power  of 
the  garnishee  to  respond  in  satisfaction  of 
the  debt  except  as.  In  this  case,  the  court 
rendering  judgment  in  favor  of  the  attach- 
ing creditors,  thereby  giving  them  the  prop- 
erty, should  also  render  a  personal  Judg- 
ment against  the  party  garnLshed.  In  such 
case  the  efficacy  of  the  garnishment  proceed- 
ings would  depend  upon  the  solvency  of  the 
party  garnished,— clearly  not  contemplatwl 
by  the  statute,  because  the  right  to  a  judg- 
ment Is  often  contingent  upon  finding  prop- 
erty in  the  hands  of  the  party  garnished. 
And  such  Judgment  may  be  for  property. 
In  Beamer  v.  Winters,  supra,  in  speaking  of 
the  effect  of  garnishment,  the  court  says: 
"Garnishment  Is  attachment  in  the  hands  of 
a  third  person,  and  is  thereby  a  species  of 
seizure  by  notice.  Upon  an  examination  of 
the  record  and  the  controlling  authorities, 
we  are  of  the  opinion  that  the  effect  of  the 
garnishment  was  to  place  the  personal  prop- 
erty of  the  debtor  In  the  garnishee's  hands 
In  the  custody  of  the  law,  from  the  date  of 
the  service  of  the  notice  or  summons.  The 
service  of  the  garnishment  notice  or  sum- 
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mons  is  a  constructive  attachment  or  seiz- 
ure"; citing  authorities  in  support  of  tills 
doctrine.  To  the  same  effect  are  the  deci- 
sions in  Brashear  v.  West,  Burllngame  v. 
Bell,  Focke  v.  Blum,  Ide  v.  Harwood,  and 
Mattingly  v.  Boyd,  supra.  If,  from  the  time 
-of  the  service  of  summons  In  garnishment, 
the  property  Is  in  custodia  legis,  then  It  fol- 
lows that  such  proceeding  Is  In  the  nature 
of  an  action  in  rem,  as  well  as  In  personam; 
and  this  is  the  opinion  of  the  supreme  court 
of  Texas  in  Focke  ▼.  Blum,  supra.  This 
view  of  the  law  is  manifestly  just  It  gives 
«ntire  effect  to  the  statute,  and  is,  we  think, 
well  supported  by  authority,  and  sound  in 
principle.  In  this  case  no  question  was 
raised  in  the  court  below  as  to  the  right  of 
appellants  to  proceed  In  the  manner  they 
■did,  and  therefore  we  are  not  called  upon  to 
pass  upon  any  question  of  practice  in  this 
-case.  The  Judgment  of  the  court  below  is 
reversed. 

BURFORD,  J.;  having  presided  at  the  trial, 
not  sitting.    The  other  Justices  concurring. 


<3  Okl.  691) 

DOSSETT  V.  UNITED  STATES. 
(Supreme  Court  of  Oklahoma.     Sept.  7,  1896.) 

MCKDER— ClROUMSTAITTIAL     EVIDEKCB  —  CbIMIXA- 
TINO  ClBCUHSTANCEB. 

1.  In  a  prosecution  based  upon  circumstan- 
tial evidence,  the  several  circumstances  upon 
which  the  conclusion  depends  must  be  fully  es- 
tablished by  proof.  They  are  facts  from  which 
the  main  fact  is  to  be  inferred,  and  they  are  to 
be  proved  by  competent  evidence,  and  by  the 
same  weight  and  force  of  evidence  as  if  each  one 
were  itself  the  main  fact  in  issue.  Com.  v. 
Webster,  5  Cush.  295. 

2.  An  instruction  by  the  trial  court,  where 
circumstantial  evidence  is  relied  upon  by  the 
prosecution  for  a  conviction,  that  if  the  Jury 
find  from  the  evidence  that  all  the  criminating 
circumstances  relied  upon  by  the  prosecution 
for  a  conviction  will  as  well  apply  to  another 
person  as  to  the  defendant,  they  must  acquit,  is 
erroneous. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
before  Chief  Justice  Frank  Dale. 

On  the  1st  day  of  April,  1893,  the  United 
States  grand  Jury  within  and  for  Logan 
county  returned  an  indictment  against  John 
Dossett,  charging  him  with  the  crime  of 
murder.  On  the  18th  day  of  August,  1893, 
his  trial  commenced  before  Chief  Justice  E. 
B.  Green,  then  presiding  Judge  of  the  First 
Judicial  district,  and  was  finished  on  the 
28th  day  of  August,  1893,  the  court  sitting 
with  the  powers  of  a  United  States  district 
and  circuit  court.  On  the  date  last  named 
the  Jury  returned  a  verdict  of  guilty,  and  on 
the  same  date  the  defendant  filed  bis  motion 
for  a  new  trial.  On  the  6th  day  of  Novem- 
her,  1893,  Hon.  Frank  Dale,  successor  to 
Chief  Justice  E.  B.  Green,  presiding  as 
Judge  of  the  First  Judicial  district,  overruled 
the  motion  for  a  new  trial,  and  on  the  9th 
•day  of  November,  1893,  the  appellant,  John 
Dossett,  was  sentenced  by  the  court  to  be 


hanged  on  the  8th  day  of  January,  1894. 
From  this  Judgment,  Dossett  appeals  to  this 
court     Reversed. 

Certain  questions  were  presented  to  this 
court  on  an  application  by  Dossett  for  a  writ 
of  habeas  corpus.  That  case  is  reported  In 
37  Paa  1066. 

George  Gardner  and  A.  H.  Houston,  for 
appellant  C.  B.' Brooks,  U.  S.  Atty.,  for  the 
United  States. 

SCOTT,  J.  While  there  are  numerous  as- 
signments of  error  made  by  appellant  we 
think  it  unnecessary,  in  the  consideration  of 
the  case,  to  take  up  any  but  the  first  which 
involves  the  following  instruction  given  by 
the  trial  court  to  the  Jury:  "The  court  In- 
structs the  Jury  that  when  circumstances 
alone  are  relied  upon  by  the  prosecution  for 
a  conviction,  the  circumstances  must  be  such 
as  apply  exclusively  to  the  defendant  and  such 
as  are  reconcilable  with  no  other  reasonable 
hypothesis  than  of  the  defendant's  guilt;  and 
they  must  satisfy  the  mind  of  the  Jury,  be- 
yond a  reasonable  doubt,  of  the  guilt  of  the 
defendant  And  in  this  case.  If  the  Jury 
find  from  the  evidence  that  all  the  crimina- 
ting circumstances  relied  upon  by  the  prosecu- 
tion for  a  conviction  will  as  well  apply  to 
another  person  as  to  the  defendant,  or  if  they 
are  reconcilable  with  any  reasonable  hypothe- 
sis other  than  that  of  the  defendant's  guilt  or 
If  they  do  not  satisfy  the  mind  of  the  Jury, 
beyond  any  reasonable  doubt  of  the  guilt  of 
the  defendant  then  he  cannot  be  legally  con- 
victed, and  you  must  acquit  him."  A  con- 
sideration of  this  instruction  will  determine 
the  case,  without  reference  to  other  questions 
involved. 

This  Is  a  case  of  supreme  concern  to  the 
defendant  and  the  public.  If  this  court 
should  affirm  the  Judgment  of  the  court  be- 
low, the  defendant  would  suffer  the  death 
penalty.  While  this  is  not  an  unusual  sen 
fence  in  this  country,  yet  the  court  should 
carefully  consider  whether  the  defendant's 
rights  have  been  properly  protected,  and 
whether,  from  the  entire  record,  it  appears 
that  the  Jury  have  been,  or  might  have  been, 
misguided,  In  considering  the  Instructions  of 
the  court  Counsel  for  appellant  contend 
that  the  instruction  above  quoted  is  errone- 
ous for  the  reason  that  the  court  instructed 
the  Jury  that  if  "all  of  the  criminating  cir- 
cumstances relied  upon  by  the  prosecution 
for  a  conviction  will  as  well  apply  to  an- 
other peraon  as  the  defendant,"  etc,  he  can- 
not be  convicted.  Counsel  claim  that  this 
is  error,  for  the  reason  that  all  the  crimina- 
ting circumstances  must  apply  exclusively  to 
the  defendant,  in  order  to  warrant  a  convic- 
tion, and  if  some  of  them,  or  any  one  of 
them,  do  not  apply  to  him,  but  to  some  one 
else,  the  proof  is  not  sufficient  and  the  ap- 
pellant should  have  been  acquitted,  and,  fur- 
ther, that  the  Jury  were  misled  by  this  in- 
struction, for  under  it,  if  .any  part  of  the 
criminating  circumstances,  or  all  of  them 
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bat  one,  should  apply  to  some  other  person 
than  the  defendant,  It  wouW  have  availed 
him  nothing,  because  the  court  had  said  tliat 
all  must  apply.  We  are  of  the  opinion  that 
the  Instruction,  even  talien  in  connection 
with  all  the  others  given,  is  misleading,  and 
might  have  misguided  the  jury.  The  courts 
have  universally  held  that,  in  order  to  war- 
rant a  conviction  upon  circumstantial  evi- 
dence, each  material  fact  must  be  proved  by 
competent  evidence  beyond  a  reasonable 
doubt,  and  if  there  is  any  doubt  upon  a  sin- 
gle material  question  the  defendant  should 
be  acquitted.  If  this  Is  law,  it  has  been  In- 
correctly stated  in  this  Instruction,  for  under 
it,  unless  the  Jury  could  say  that  all  the 
circumstances  relied  upon  by  the  prosecu- 
tion for  a  conviction  could  be  reconciled  with 
the  defendant's  innocence,  the  fact  that  a 
portion  of  them  might  have  been  so  recon- 
cfled  availed  him  nothing  with  the  Jury. 
The  famous  case  of  Com.  v.  Webster,  report- 
ed in  5  Cash.  295,  lays  down  the  following 
doctrine:  "The  several  circumstances  upon 
which  the  conclusion  depends  must  be  fully 
established  by  proof.  They  are  facts  from 
which  the  main  fact  Is  to  be  Inferred,  and 
they  are  to  be  proved  by  competent  evi- 
dence, and  by  the  same  weight  and  force  of 
evidence  as  if  each  one  were  itself  the  main 
fact  in  issue.'*  The  case -Just  cited  has  been 
followed  by  the  Texas  courts,  and  in  Camp- 
bell T.  State,  10  Tex.  App.  the  doctrine  here 
laid  down  is  cited  with  approval  at  page 
565,  where  the  lower  court  had  given  the 
Above  instruction,  in  substance.  The  su- 
preme court  of  California  have  said,  in  Peo- 
ple v.  Phipps,  39  Cal.  333:  "Each  essential 
•or  independent  fact  in  the  chain  or  series  of 
facts  relied  upon  to  establish  the  main  fact 
must  be  established  to  a  moral  certainty,  or 
beyond  a  reasonable  doubt."  In  the  case  of 
People  V.  Anthony,  56  Cal.  397,  the  court 
say:  "When  the  evidence  against  the  de- 
fendant is  made  up  wholly  of  a  chain  of  cir- 
cumstances, and  there  is  a  reasonable  doubt 
as  to  one  of  the  facts  essential  to  establish 
guilt.  It  la  the  duty  of  the  Jury  to  acquit." 
See,  also,  Johnson  v.  State,  18  Tex.  App.  385; 
Scott  V.  State,  19  Tex.  App.  330;  3  Greenl. 
IBv.  §  30;  3  Ricfii  Ev.  p.  547;  People  v.  Ai- 
ken, 60  Mich.  481,  33  N.  W.  821.  In  Clare  t. 
People,  9  Colo.  123,  10  Pac.  799,  the  court 
instructed  the  Jury  "that  the  rule  requir- 
ing the  Jury  to  be  satisfied  of  the  def endr 
ant's  guilt  beyond  a  reasonable  doubt.  In  or- 
der to  warrant  a  conviction,  does  not  re- 
quire that  the  Jury  should  be  satisfied  be- 
yond a  reasonable  doubt  of  each  link  in 
the  chain  of  circumstances  relied  upon  to 
establish  tlie  defendant's  guilt.  *  *  *" 
The  supreme  court  of  that  state,  in  revers- 
ing the  lower  court,  say:  "The  metaphor 
used  la  inaccurate,  and  liable  to  miscon- 
struction. It  Is  Incorrect  to  speak  of  a  body 
of  circumstantial  evidence  as  a  chain,  and 
allude  to  the  different  circumstances  as  the 
links  constituting  such  chain;  for  a  chain 
V.4lP.no.5— 39 


cannot  be  stronger  than  its  w«ikest  link, 
and  if  one  link  fails  the  chain  is  broken. 
This  figure  of  speech  may  perhaps  be  cor- 
rectly applied  to  the  ultimate  and  essential 
facts  necessary  to  a  conviction  in  a  criminal 
case,  since,  if  one  be  omitted,  or  be  not 
proven  beyond  a  reasonable  doubt,  an  ac- 
quittal must  follow.  •  *  •  The  word  'cir- 
cumstantial' and  the  word  'fact'  are  fre- 
quently used  interchangeably.  *  *  •  In 
cases  where  the  conviction  depends  upon 
circmnatantial  evidoice,  it  often  happens 
that  one  or  more  of  the  ultimate  or  essential 
matters  may  be  appropriately  called  circum- 
stances; and  such  matters,  whether  spoken 
of  as  circumstances  or  facts,  must  be  estab- 
lished by  the  state  beyond  a.  reasonable 
doubt  •  •  •  We  deem  It  quite  as  reason- 
able to  suppose  that  the  Jury  misunderstood 
and  misapplied  the  language  used,  as  that 
they  comprehended  its  appropriate  meaning 
and  application.  For  this  reason  the  Judg- 
ment must  be  reversed.  ♦  •  *  To  prevent 
reversal  for  error  in  the  charge,  it  must  ap- 
pear that  the  prisoner  could  not  have  been 
prejudiced  thereby."  A  further  discussion 
of  this  proposition  would  seem  unnecessary, 
although  counsel  for  appellant  discuss  the 
question  at  great  length,  in  a  very  excellent 
brief,  which  has  aided  the  court  materially 
in  a  determination  thereof.  It  is  sufficient 
to  say,  however,  in  conclusion,  that  the  jury, 
in  the  case  now  under  consideration,  may 
have  thought  that  some  of  the  "criminating 
circumstances"  did  not  apply  to  the  defaid- 
ant,  but  may  have  been  consistent  and  rec- 
oncilable with  some  other  reasonable  hy- 
pothesis, other  than  that  of  the  defendant's 
guilt,  but,  under  the  instruction,  believed  it 
their  duty  to  return  a  verdict  of  guilty  he- 
cause  of  the  word  "all."  If  every  material 
fact  and  circumstance  surrounding  the  crime 
must  be  proven  beyond  a  reasonable  doubt, 
and  if  any  single  material  fact  or  circum- 
stance remains  unproven,  or  is  consistent 
with  any  reasonable  hypothesis  other  than 
the  defendant's  guilt,  or  applies  to  another 
person,  then  the  instruction  given  by  the 
court  was  wrong,  and  the  defendant's  rights 
were  prejudiced  thereby.  The  Judgment  of 
the  lower  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  It  Is  so 
ordered.    All  the  justices  concurring. 

PALE,  C.  jr.,  having  passed  on  the  motion 
for  a  new  trial  below,  not  sitting. 


(3  Okl.  526) 
CONKLING  V.  CAMERON  et  aL 
(Supreme  Court  of  Oklahoma.     Sept  7,  1895.) 
Appeal — Failcbb  to  Comply  with  Rules  or 

CODBT. 

In  cases  on  appeal  or  error  to  this  court, 
unless  counsel  comply  with  the  prescribed  rules 
such  cases  will  be  dismissed,  continued,  afSrmed, 
or  reversed,  as  the  court  may  Order  and  direct. 
(SyllaboB  by  the  Court) 
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Error  from  probate  court,  O  connty. 

Action  by  William  Cameron  &  Co.  against 
Ivan  G.  Conkllng,  as  receiver  of  the  Mer- 
chants' Bank  of  Enid,  for  the  recovery  of 
money  In  the  hands  of  said  Conkllng  as  re- 
ceiver, filed  In  probate  court  of  O  county 
April  27,  1804.  Judgment  for  the  plaintiffs. 
Defendant  brings  error.    Dismissed. 

Conkllng,  Steen  &  Conlding,  for  plaintiff 
In  error.  Denton  &  Chambers  and  S.  L. 
Overstreet,  for  defendants  In  error. 

SCOTT,  J.  The  transcript  In  this  case 
was  filed  in  this  court  on  the  23d  day  of 
November,  1S94,  and  on  January  3,  1895, 
counsel  for  defendants  In  eiTor  filed  a  mo- 
tion to  dismiss,  specifying  grounds— First, 
because  counsel  for  appellant  or  plaintiff  in 
error  has  not  numbered  the  pages  of  the  pe- 
tition in  error  and  the  record  before  filing  the 
same;  second,  because  counsel  for  appellant 
or  plaintiff  in  error  has  not  filed  10  printed 
briefs  in  said  cause;  third,  because  counsel 
for  appellant  or  plaintiff  in  error  has  not 
furnished  a  copy  of  their  brief  to  counsel 
for  defendants  In  error;  fourth,  because  there 
is  no  proof  of  service  of  brief  In  said  cause; 
fifth,  because  the  transcript  or  record  in  said 
cause  is  wholly  Insuttlcient  to  present  to 
the  court  any  question  of  fact  or  law  for  re- 
view; and,  sixth,  because  the  papers  on  file 
In  said  cause  are  wholly  insufficient  to  pre- 
sent any  question  of  fact  or  law  to  the  court 
for  consideration  or  review.  The  rules  of 
the  supreme  court  affecting  the  state  of  the 
record  and  briefs  In  this  case  are:  First. 
"Rule  3.  Counsel  for  appellant  or  plaintiff 
In  error  shall  number  the  pages  of  the  peti- 
tion in  error  and  the  record  before  filing  the 
same."  Second.  "Rule  4.  Counsel  shall  file 
ten  printed  briefs  in  each  case,— six  copies 
for  the  court  and  four  for  the  reporter  and 
librarian.  The  briefs  must  refer  speclflcally 
to  the  pages  of  the  record  which  counsel  de- 
sire to  have  examined."  Third.  "Rule  6. 
In  each  civil  cause,  counsel  for  plaintiff  in 
error  shall  furnish  a  copy  of  his  brief  to 
counsel  for  defendant  in  error  at  least  thirty 
days  before  the  first  day  of  court,  and  the 
counsel  for  defendant  in  error  shall  furnish 
a  copy  of  his  brief  to  counsel  for  plaintiff 
In  error  at  least  ten  days  before  the  first  day 
of  said  term.  Proof  of  service  of  the  briefs 
must  be  filed  with  the  clerk  of  the  court 
seven  days  prior  to  the  fii^t  day  of  said  term. 
In  case  of  a  failure  to  comply  with  the  re- 
quirements of  this  rule,  the  court  may  con- 
tinue or  dismiss  the  cause,  or  affirm  or  re- 
verse the  Judgment."  In  this  case  the  plain- 
tiff in  error  was  allowed  five  days  within 
which  to  file  briefs  and  ordered  to  page  the 
record,  by  special  order  of  court,  after  fail- 
ure to  comply  with  the  rules  of  the  court  as 
above  set  forth;  and,  having  still  failed  to  do 
so,  the  petition  in  error  will  be  dismissed, 
at  the  cost  of  the  plaintiff  in  error,  and  the 
cause  remanded  to  the  court  below  for  the 
enforcement  of  the  judgment  therein  ren- 


dered. The  motion  to  dismiss  Is  sustained 
upon  the  first,  second,  third,  and  fourth 
grounds  as  set  out  In  said  motion.  All  the 
justices  concurring. 


(3  OkL  SS3) 

DECKER  V.  ATCHISON,  T.  &  S.  F.  B.  CO. 

(Supreme  Conit  of  Oklahoma.     Sept  7,  1895.) 
Ejection  op   Passenoeks— Rules  of  Riilboad 

COMPANT. 

1.  A  railroad  corporation  has  the  right  to  es- 
tablish reasonable  rules  and  regulations  for  the 
gOTernment  and  use  of  its  property. 

2.  On  the  16th  day  of  September.  1893,  the 
defendant  railroad  company  prescribed  a  cer- 
tain rule  for  the  government  of  its  trains  enter- 
ing the  Cherokee  Outlet,  proTiding  that  no  train 
shonld  enter  said  outlet  within  six  honrs  of  12 
o'clock  noon  of  said  day,  and  that  trains,  be- 
fore entering  said  outlet,  should  be  staticmed 
at  the  edge  of  said  land  30  minntes  before  the 
hour  of  opening,  and  should  not  be  entered  by 
passengers  earlier  than  30  minutes  before  the 
said  hour  of  12  o'clock  noon.  Hdd  to  be  a  rea- 
sonable rule,  and,  where  a  party  is  ejected  from 
the  train  of  the  defendant  company  for  failing 
to  comply  with  said  rule,  he  cannot  recover  dam- 
ages from  said  company  for  being  bo  ejected. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  county; 
before  Chief  Justice  Dale. 

Action  for  damages  by  S.  D.'Decker  against 
the  Atchison,  Topeka  &  Santa  F£  Railroad 
Company.  The  Jury  were  instructed  to  re- 
turn a  verdict  for  the  defendant.  Motion 
for  a  new  trial  filed  and  overruled.  Excep- 
tion taken,  and  plaintiff  brings  error.  Af- 
firmed. 

S.  D.  Decker  and  P.  O.  Cassidy,  for  plain- 
tiff In  error.  Henry  E.  Asp,  J.  W.  Shartel, 
and  J.  R.  Cottingham,  for  defendant  In  error. 

SCOTT,  J.  This  Is  an  action  commenced 
by  the  plaintiff  in  error,  plaintiff  below,  in 
the  district  court  of  Logan  county,  against 
the  defendant  In  error,  the  Atchison,  Topeka 
&  Santa  P6  Railroad  Company,  for  damages 
for  the  expulsion  of  plaintiff  from  the  pas- 
senger train  of  the  said  defendant.  The  pe- 
tition alleges  that  on  the  morning  of  the 
16th  day  of  September,  1893,  the  plaintiff, 
who  is  a  resident  of  the  city  of  Guthrie,  pur- 
chased a  ticket  from  the  defendant's  agent 
at  Guthrie,  paying  90  cents  therefor,  by  the 
terms  of  which  said  defendant  bound  itself 
to  carry  plaintiff  from  Guthrie  to  Wharton, 
without  delays  or  stoppages  other  than  those 
incident  to  the  usual  business  of  said  defend- 
ant and  its  said  road  in  the  ordinary  course 
of  traffic;  that,  after  purchasing  said  ticket 
plaintiff  boarded  the  regular  north-bound  pas- 
senger train,  due  at  Guthrie  at  5:45  o'clock 
a.  m.,  and  peaceably  and  quietly  took  a  seat 
in  one  of  defendant's  coaches;  that,  when 
said  train  arrived  at  Orlando,  the  conductor 
In  charge  of  said  train  stopped  the  same,  and 
ordered  plaintiff  to  leave  said  coach,  and  get 
off  the  train;  that  plaintiff  reftised  to  do  so; 
that  said  conductor  then,  calling  to  his  aid 
other  employes  of  said  train,  assaulted  plain- 
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tiff,  and  did  then  and  there  violently,  unlaw- 
fully, forcibly,  willfully,  and  maliciously 
eject  plaintiff  from  said  train,  and  violently 
and  wrongfully  threw  him  to  the  ground, 
thereby  subjecting  him  to  great  Inconven- 
ience, disgrace,  outrage,  and  insult;  that  the 
health  of  plaintiff  was  very  poor,  and  by 
reason  of  being  so  ejected  he  was  compelled 
to  stand  for  hours  in  the  heat  and  dust  in  an 
immense  throng  of  people,  with  no  protection 
from  the  great  heat  of  the  sun,  thereby  sub- 
jecting him  to  and  causing  him  great  bodily 
pain,  and  greatly  injuring  his  health,  and 
causing  him  great  mental  anguish  and  suffer- 
ing, to  his  great  damage  in  the  sum  of  |2,000. 
The  defendant,  answering,  admits  that  at 
the  time  mentioned  In  the  petition  It  oi>erat- 
ed  a  line  of  railroad  through  the  territory  of 
Oklahoma  and  through  the  territory  known 
as  the  "Cherokee  Strip";  that  the  north  line 
of  Logan  county  borders  on  the  south  line 
of  said  Ch««kee  Strip;  that  said  Guthrie, 
the  county  seat  of  Logan  county,  is  situated 
on  the  line  of  said  defendant's  road;  that  the 
said  defendant  had  a  station  at  Gutbtie  for 
the  pnrpoae  of  receiving  and  disembarking 
passengers  from  its  trains;  that  said  defend- 
ant owned  a  station  at  Orlando,  as  alleged 
in  said  petition;  that  said  defendant  owned 
and  had  a  station  at  Wharton,  in  the  Chero- 
kee Strip,  as  alleged  In  said  petition.  De- 
fendant further  admits  that  on  the  16th  day 
of  September,  1893,  by  proclamation  of  the 
president  of  the  United  States,  said  Cherokee 
Strip  was  thrown  open  to  settlement  by  the 
public,  but  avers:  That  on  the  11th  day  of 
September,  1803,  the  honorable  secretary  of 
the  Interior  duly  made  and  promulgated  the 
following  order:  "Department  of  the  Interior, 
Washington,  September  11th,  1893.  Order. 
In'  view  of  the  proclamation  issued  by  the 
president  of  the  United  States,  fixing  twelve 
o'clock  noon  of  September  leth,  1893,  as  the 
hour  at  which  the  Cherokee  Outlet  will  be 
opened  to  settlement,  and  to  the  end  that 
the  mles  and  regulations  heretof (m«  prescrib- 
ed for  said  opening  may  be  the  more  effect- 
ually executed,  I  hereby  direct  that  no  rail- 
road train  be  permitted  to  enter  said  outlet 
during  the  six  hours  before  said  time  of  open- 
ing. For  three  hours  after  said  time  of 
opening,  trains  will  be  allowed  to  Miter  said 
outlet  only  under  the  following  regulations: 
(1)  They  must  be  for  general  use,  and  not 
leased  or  chartered  to  any  favored  inssenger 
or  passengers.  (2)  Trains  must  be  stationed 
at  the  edge  of  said  land  at  least  thirty  min- 
utes before  the  hour  of  opening,  and  shall 
not  be  entered  by  passengers  earlier  than 
thirty  minutes  before  the  hour  of  opening. 
(3)  No  one  shall  enter  either  of  said  trains 
as  a  passenger  unless  he  holds  a  certificate 
from  one  of  the  booths.  (4)  The  trains  may 
start  UDon  said  land  any  time  after  the  hour 
of  opening.  (5)  Trains  must  stop  at  every 
station,  and  at  intermediate  points  not  more 
than  five  miles  apart.  (6)  The  trains  will 
be  limited  in  speed  to  16  miles  an  hour.     (7) 


The  regular  local  rates  of  passenger  charges 
shall  not  be  exceeded.  (8)  No  one  shall  be 
allowed  to  board  said  train  after  they  enter 
the  strip.  United  States  officers  in  charge 
will  give  effect  to  this  order.  Hoke  Smith, 
Secretary  of  the  Interior."  That  such  order 
was  duly  published  in  the  territory  of  Okla- 
homa, and  of  which  said  order  and  the  terms 
thereof  said  plaintiff  was  fully  advised. 
That  the  Atchison,  Topeka  &  Santa  F6  Rail- 
road Company  ran  its  trains  on  said  date 
into  said  Cherokee  Strip  In  conformity  with 
said  order,  of  which  the  plaintiff  and  the 
general  public  had  notice,  and  trains  w«:e 
not  run  on  said  date  on  the  regular  schedule 
of  said  company.  Said  d^endant  further 
avers  that  if  the  said  plaintiff  was  ejected 
from  the  train  of  this  defendant,  as  alleged 
in  said  complaint,  he  was  so  ejected  by  the 
officers  and  agents  of  the  United  States,  and 
not  by  the  servants  or  employes  of  the  de- 
fendant The  plaintiff  replied,  admitting  that 
on  the  18th  day  ot  September,  1893,  the 
Cherokee  Strip  was  opened  for  settlement, 
as  set  out  In  the  answer,  and  that  the  proc- 
lamation of  the  honorable  secretary  of  the 
Interior  was  truly  set  out  in  said  answer, 
and  that  the  plaintiff  had  notice  thereof. 
Plaintiff  denied  that  he  was  ejected  from  the 
cars  of  the  defendant  by  the  officers  of  the 
United  States  government,  or  that  he  was 
ejected  from  said  cars  by  virtue  of  or  under 
color  of  said  proclamation  of  the  honorable 
secretary  of  the  interior,  but  that  he  was 
unlawfully  and  violently  ejected  from  sal* 
cars  by  the  servants  and  employ^  of  the 
defendant,  as  set  out  In  the  petition.  Plain- 
tiff denied  that  he  in  any  manner  disobeyed 
the  directions  and  rules  in  said  proclamation, 
or  did  anything  therein  prohibited.  On  the 
9th  day  of  Octoljer,  1894,  the  case  was  tried 
by  Jury  before  Chief  Justice  Dale,  presiding 
judge  of  the  First  judicial  district.  Plaintiff 
introduced  his  testimony,  and  a  demurrer 
was  interposed  by  the  defendant  The  court 
took  the  case  from  the  jury,  entered  up  a 
judgment  for  costs  against  the  plnintiff  and 
In  favor  of  the  defendant,  and  held  the  cause 
for  dismissal.  Thereupon  the  plaintiff  filed 
his  motion  for  a  new  trial,  which  was  by  the 
court  overruled.  The  plaintiff  brings  error, 
and  asks  that  the  cause  be  reversed,  assign- 
ing as  error:  First,  the  sustaining  of  the  de- 
fendant's demurrer  to  plaintifTs  evidence: 
second,  discharging  the  jury  and  rendering 
judgment  against  the  defendant  for  costs; 
tliird,  overruling  plaintiff's  motion  for  a  new 
trial. 

The  entire  question  will  be  considered  to- 
gether briefly,  as  a  lengthy  discussion  is  un- 
necessary. As  we  view  it,  the  case  turns 
largely  upon  the  proposition  as  to  the  right  of 
a  railroad  company  to  prescribe  reasonable 
rules  and  regulations  for  the  government  and 
use  of  its  property,  and  as  to  whether  the 
rule  prescribed  by  the  defendant  in  error  on 
this  day,  in  obedience  to  the  order  of  the*  sec- 
retary of  the  interior,  or  In  pursuance  of  an 
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exigency  by  the  company,  on  their  own  re- 
sponslbllity,  as  sufflcient,  web  a  reasonable 
rule.  The  evidence  falls  to  sustain  the  alle- 
gations ot  the  petition  as  to  violence,  and  we 
think  the  case  can  be  decided  properly  upon 
the  question  of  the  reasonableness  of  the 
rule  established  for  the  l«th  day  of  Septem- 
ber, 1803,  without  discussing  the  proposition 
as  to  whether  the  order  made  by  the  secretary 
of  the  intnlor  was  binding  upon  the  company 
or  not  It  is  sufficient  upon  this  question  to 
«y  that  the  order  of  the  secretary  was  obeyed 
to  the  letter  by  the  defendant  In  error,  and  It 
will  certainly  occur  to  an  impartial  mind  that 
the  company  can  stand  upon  Its  own  rights 
nnder  the  law  without  seeking  shelter  behind 
the  order  of  the  secretary  of  the  Interior. 

There  is  no  doctrine  of  corporation  law  better 
settled  than  the  right  of  a  railroad  corporation 
to  prescribe  reas(»iable  rules  and  regulations  for 
the  government  and  use  of  Its  property.  The 
only  restrictioB  under  the  law  Is  that  the  rules 
must  be  reasonable.  It  Is  equally  well  settled 
that  it  is  the  duty  of  the  purchaser  of  a  ticket 
to  Inform  himself  of  such  rules'  and  regula- 
tions, and  upon  doing  so  to  conform  to  the 
customs  of  the  road  in  transporting  passen- 
gers. We  take  it  that  these  propositions  ad- 
mit of  no  controversy.  If  It  be  true  that  a 
railroad  corporation  has  this  right  under  the 
law,  why  should  it  not  be  true  also  that  on 
such  an  occasion  as  the  opening  of  several 
million  acres  of  land  to  settlement  under  a 
specific  law  of  congress,  and  by  spedal  direc- 
tion and  supervision  of  the  secretary  of  the 
Interior,  It  should  have  the  right  to  prescribe 
reasonable  rules  and  regulations  for  carrying 
Into  effect  the  purpose  of  the  law?  It  was 
the  duty,  of  the  company  as  a  carrier  of  pas- 
sengers to  carry  passengers,  but  only  accord* 
Ing  to  law.  Congress  had  passed  a  law  pro- 
viding for  the  opening  of  the  Cherokee  Outlet 
The  president,  under  this  law,  proceeded  to 
cony  out  Its  provisions.  The  secretary  of 
the  interl(»r  prescribed  certain  rules  and  rego- 
lations  In  order  that  the  Intention  and  pur- 
pose of  the  law  might  be  better  effected.  The 
defendant  In  error  did  the  same.  The  rule 
complained  of  by  the  tdaintlff  In  error  Is  that 
be  was  required  to  debark  at  the  line.  This 
rule  was  established  by  the  defendant  In  error 
to  give  effect  to  the  following  clause  of  the 
order  of  the  secretary  of  the  Interior;  "That 
the  trains  must  be  stationed  at  the  edge  of 
said  land  thirty  minutes  before  the  hoar  of 
opening,  and  shall  not  be  entered  by  passen- 
gers earlier  than  thirty  minutes  before  the 
hour  of  opening."  Whether  bound  to  con- 
form to  this  order  oe  not  tbe  railroad  com- 
pany regarded  It  as  a  reasonable  rule  to  es- 
tablish on  a  great  occasion  of  this  kind  and 
put  it  In  force,  and.  In  order  to  give  effect 
thereto,  were  compelled  to  eject  the  plaintiff 
In  error  from  tlie  train  upon  his  refusal  to 
debaik.  If  the  plaintiff  in  error  was  desiring 
to  enter  the  lands  to  be  opened  to  settlement, 
be  cannot  complain  of  the  company  obeying 
the  order  of  tbe  secretary  of  the  interior,  and. 


if  not,  and  the  rule  is  a  reasonable  one,  he 
was  bound  to  know  that  stx  hours  before  12 
o'clock  noon  of  September  16,  1893,  no  pas- 
senger train  would  pass  the  n^irth  line  of  said 
territoty;  that  on  said  16th  day  of  September, 
1893,  regular  passenger  trains  were  not  sched- 
uled as  through  trains  at  the  hour  said  plain- 
tiff in  error  sought  for  through  passage.  Was 
this  rule  prescribed  by  tbe  defendant  In  error 
on  the  16tb  day  of  Septemba,  189S,  a  reasona* 
ble  rule?  The  opening  of  the  Cherokee  Out- 
let to  settleniont  has  gone  down  into  history 
as  a  scene  and  an  occasion  unequaled  by  any 
slmlhir  event  of  modern  times.  A  vast  do- 
main was  opened  to  homestead  settlement  in 
a  day,  and  more  than  100,000  people  waited  up- 
on the  borders  for  the  hour  of  noon,  when 
they  could  break  forth  on  a  wild  rush  for  ei- 
ther toun  lots  or  homestead  lands.  At  the 
particular  point  where  the  trains  of  the  de- 
fendant In  error  were  located,  thousands 
thronged  to  board  the  firet  train  to  enter,  and. 
if  possible,  gain  some  advantage  and  get  to 
the  promised  land  before  the  awful  rush. 
Had  trains  gone  into  the  country  prior  to  12 
o'clock,  hundreds  would  have  become  viola- 
tors of  the  law,  no  doubt  and,  bad  the  defend- 
ant In  error  i)ermltted  those  already  aboard 
when  the  trains  arrived  at  the  line  to  remain 
In  the  coaches,  those  waiting  on  tbe  line  to 
enter  trains  according  to  the  order  of  the  sec- 
retary of  the  interior  and  the  rules  prescribed 
by  the  company  would  have  been  placed  at  a 
disadvantage,  and  their  rights  under  the  law 
would  have  been  unequal  and  prejudiced 
thereby.  Xee,  this  rule  was  a  reasonable  one, 
and,  in  addition  to  this,  was  adopted  by  de- 
fendant in  error  by  order  of  the  secretary  of 
the  Interior;  and  for  this  court  to  bold,  or  tbe 
coun  below  to  have  held,  as  a  matter  of  law, 
that  It  was  an  unreasonable  rule,  would,  We 
think,  have  been  error.  The  lower  court  did 
not  err  lu  sustaining  the  demurrer  to  the  evi- 
dence, and  ordering  a  dismissal  of  the  case 
under  the  state  of  the  pleadings  and  proof: 
and  the  judgment  rendered  bdow  will  be  af- 
firmed, with  costs.  It  Is  so  ordered.  All  the 
Justices  concumng. 

DALE,  O.  J.,  having  presided  below,  not  rit- 
tlng. 


(3  Okl.  S96) 

I,B  ROT  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.     Sept  7,  1885.) 

Criminal  Ijaw— Pressings  or  Defendamt — Cass 
Hade — &.meni>ment8. 

1.  In  a  criminal  prosecution  for  a  felony, 
tbe  defendant  must  be  actually  present  at  ev- 
ery step  in  the  trial,  and  in  cases  where  it  is 
necessary  the  record  must  show  affirmatively  tbe 
fact  of  his  presence. 

2.  A  case  made  cannot  be  so  amended  by  tbe 
trial  judge  as  to  contradict  the  records  of  the 
court.  Territory  v.  Day  (Okl.)  37  Pac.  aJB,  fol- 
lowed. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Logan  county; 
before  Chief  Justice  Frank  Dale. 
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Zionls  Le  Roy  was  convicted  of  grand  lar- 
ceny, and  Bentenced  to  three  years  In  the  pen- 
itentiary, and  appealK  Reversed  and  re- 
manded. 

C.  R.  Bockner,  for  appellant  O.  ▲.  Gal- 
braith,  Atty.  Gen.,  and  A.  H.  Huston,  for 
the  Territory. 

SCOTT,  J.  This  Is  a  criminal  prosecution 
by  the  territory  of  Oklahoma,  by  Indictment, 
against  the  appellant,  Louis  Le  Roy,  char- 
ging him  with  the  crime  of  grand  larceny. 
The  indictment  was  returned  into  the  district 
court  of  Logan  county  on  the  29th  day  of 
September,  1893,  and  contained  two  counts. 
On  the  10th  day  of  October,  1893,  the  appel- 
lant was  arraigned  upon  the  indictment,  and 
entered  a  plea  of  not  guilty,  a  demurrer  there- 
to having  been  previously  overruled.  The 
case  was  set  and  called  for  trial  on  October 
12,  1893,  and  on  the  same  day  a  motion  for  a 
change  of  Judge  and  a  motion  to  elect  were 
respectively  overruled,  and  ion  the  13th  the 
case  was  given  to  the  jury.  Before  retiring, 
the  court  instructed  the  jury  to  return  a  ver- 
dict of  not  guilty  on  the  first  count  of  the  in- 
dictment, and  submitted  the  issue  of  the  guilt 
or  Innocence  of  the  defendant  on  the  second 
count.  On  October  14,  1803,  the  Jury  re- 
turned a  verdict  of  guilty  as  charged  In  the 
second  count  of  the  indictment,  and  found 
the  value  of  the  property  stolen  to  be  in  the 
sum  of  $315.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  filed  and  overruled 
on  November  6,  1893,  and  exceptions  taken 
thereto;  and  on  the  11th  day  of  November, 
1803,  the  appellant  was  sentenced  to  three 
years  in  the  penitentiary  at  Lansing,  Kan., 
and  an  appeal  was  allowed  and  taken  from 
the  judgment  thus  pronounced,  and  the  case 
is  now  before  this  court  for  review. 

We  deem  it  unnecessary  to  consider  any  as- 
signment of  error  but  the  fourteenth,  which 
charges  that  the  record  fails  to  show  that  the 
appellant  was  present  at  every  step  in  the 
trial.  An  examination  of  the  record  discloses 
a  state  of  facts  similar  to  those  found  in  the 
case  of  Territory  v.  Day  (Okl.)  37  Pac.  806, 
which  is  decisive  of  this  case.  In  that  case  we 
decided:  "In  a  criminal  prosecution  for  a  fel- 
ony, the  defendant  must  be  actually  present 
dnrlng  the  trial,  and  when  his  personal  pres- 
ence is  necessary  in  point  of  law  the  record 
must  show  the  fact  It  is  not  allowable  to 
Indulge  in  the  presumption  that  everything 
was  rightly  done  to  the  extent  of  presuming 
that  the  defendant  vras  present."  We  further 
decided:  "An  amendment  to  a  case  made, 
presented  to  the  trial  judge  for  signature  and 
settlement,  cannot  be  so  amended  as  to  con- 
tradict the  recoi-ds  of  the  court"  The  record 
In  this  case  discloses  that  proceedings  were 
had  on  the  10th,  12th,  13th,  14th,  and  30th 
days  of  October,  1893,  and  on  the  6th  and 
nth  days  of  November,  1803.  On  October 
loth  the  demurrer  to  the  indictment  was  over- 
mled,  and  the  record  fails  to  show  that  the 
defendant  was  present     On  October  10th  the 


record  shows  that  the  defendant  waa  arraign- 
ed and  entered  a  plea  of  not  guilty,  being  the 
only  evidence  that  be  was  actually  present 
On  this  day  the  cause  was  also  set  for  trial 
on  October  12,  1893.  On  October  12th  the 
record  recites  that  the  "defendant  appears  be- 
fore the  court  and  makes  a  motion  for  the 
calling  of  another  judge,  etc.,  and  that  said 
motion  was  overruled."  It  then  shows  that 
the  case  came  regularly  on  for  trial,  bat  does 
not  recite  the  presence  of  the  defendant  On 
the  same  day  an  evening  session  is  noted  in 
the  record,  and  the  trial  resumed,  but  no  ref- 
erence to  the  presence  of  the  defendant  Oc- 
tober 13th  the  record  recited  the  presence  of 
the  defendant,  but  on  the  same  day,  at  an 
evening  session,  it  fails  to  show  his  presence, 
yet  the  trial  is  noted  as  having  been  resumed 
at  that  time.  On  October  14th  the  record  re- 
cites the  presence  of  the  defendant  when  the 
verdict  was  received.  On  October  30th  the 
motion  for  new  trial  was  continued  until  No- 
vember 6,  1893,  but  foils  to  recite  the  pres- 
ence of  defendant  On  November  '6th  the 
motion  for  a  new  trial  was  heard  and  over- 
ruled, but  the  record  does  not  show  that  de- 
fendant was  present  On  November  11,  1893, 
the  judgment  shows  that  the  defendant  was 
present  when  sentence  was  pronounced.  The 
record  falls  to  show  that  the  defendant  was 
present  when  the  demurrer  to  the  Indictment 
was  overruled  on  October  10th;  on  October 
12th  when  the  case  was  regularly  called  for 
trial;  at  the  evening  session  on  the  same 
date;  also  at  the  evening  session  on  October 
13th;  on  October  30th  when  the  motion  for  a 
new  trial  was  continued;  and  on  November 
6th  when  the  motion  for  a  new  trial  was 
overruled.  As  stated  in  the  Day  Case,  it  is 
perhaps  true  that  the  defendant  was  at  all 
times  present  and  that  the  error  is  attributable 
to  the  oversight  of  the  clerk;  but  we  cannot 
presume  this.  It  is  a  constitutional  right  of 
the  defendant  to  be  present  at  every  stage  of 
a  prosecution  for  a  felony  against  him,  and 
when  this  Is  necessary  he  cannot  waive  it, 
and  the  record  must  affirmatively  show  the 
fact.  Were  we  to  refuse  to  reverse  this  case, 
it  would  be  equivalent  to  deciding  that  a  de- 
murrer or  a  motion  for  a  new  trial  may  be 
argued  and  overruled  iii  the  absence  of  a  de- 
fendant charged  with  a  felony,  or  an  evening 
session  of  court  or  a  trial  begun  or  resumed. 
It  is  just  as  necessary  for  the  record  to  show 
that  the  defendant  in  such  a  case  be  present 
as  it  is  for  such  defendant  to  be  actually  pres- 
ent The  territory  attempts  to  avoid  this 
fatality  in  the  record  by  amendments  to  the 
case  made,  which  were  allowed  by  the  trial 
judge,  reciting  that  at  the  times  named  the 
defendant  was  actually  present;  but,  as  de- 
cided in  the  Day  Case,  an  amendment  to  the 
case  made  cannot  be  allowed  that  will  con- 
tradict the  records  of  tlie  court,  consequently 
the  attempted  amendments  can  avail  nothing. 
The  records  of  the  court  in  a  proper  proceed- 
ing, should  have  been  amended,  and  the  case 
made  then  might  have  been  amended  to  con- 
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form  tbereto.  Ttils  point  being  decislTe  of 
the  case,  a  reference  to  the  13  additional  as- 
signments of  error  is  unnecessary.  Upon  the 
authority  of  Territory  v.  Day,  37  Pac.  806, 
decided  by  this  court  September  8,  1894,  this 
cause  will  be  reversed  and  remanded  to  the 
lower  court  for  a  new  trial.  It  Is  so  ordered. 
AU  the  justices  concurring. 

DALE,  C.  J.,  not  sitting,  having  presided  in 
the  court  below. 


(3  Okl.  6S8) 

BRINK  T.  TERRITORY. 

(Supreme  Court  of  Oklahoma.     Sept.  7,  1885.) 

.Cbiminal  Law— Record  on  Appkai.— Motion  »ob 
New  Trial— Admonishin'o  Jdut. 

1.  Where  the  journal  entry  of  judgment,  ap- 
proved by  counsel  for  defendant,  shows  "that, 
upon  issue  joined,  the  jury  duly  impaneled  and 
sworn  to  ti7  the  cause  bad  returned  into  open 
court,  in  the  presence  of  said  defendant,  a  ver- 
dict of  guilty  against  said  defendant,"  and  the 
verdict  of  the  jury,  signed  by  the  foreman,  and 
returned  into  court  states  that,  upon  their 
oaths,  they  find  the  defendant  guilty  of  murder, 
held,  that  this  is  ground  amply  sufficient  for  this 
court  to  find  that  the  record  shows  affirmatively 
that  the  jury  were  sworn  according  to  law. 

2.  Where  the  motion  for  a  new  trial  alleges 
error  on  the  part  of  the  court  in  overruling  a 
motion  for  a  new  trial,  based  upon  alleged  mis- 
conduct of  the  county  attorney  and  jury,  but 
the  record  contains  no  affidavits  or  evidence  of 
any  character  as  to  the  truthfulness  of  the  alle- 
gations of  said  motion,  said  assignment  of  error 
will  not  be  considered  by  this  court  on  apixial. 

3.  If  the  court  has  failed  to  admonish  Uie 
jury  upon  adjournments  as  required  by  law,  a 
motion  for  a  new  trial  on  that-ground  should  be 
supported  by  competent  evidence  showiog  that 
fact.  _  It  is  proper,  if  the  court  deems  it  so.  to 
permit  the  jury  to  separate,  upon  admonishing 
them  as  required  by  law;  but  unless  tile  record 
shows  affirmatively,  by  proof  or  otherwise,  that 
the  court  permitted  the  jury  to  separate  with- 
out the  admonition,  it  must  be  presumed  that 
the  court  performed  its  duty  properly,  by  admon- 
ishing them.  Redman  v.  Territory  (Okl.)  37 
Pac.  826. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
before  Chief  Justice  Frank  Dale. 

Frank  Brink  was  convicted  of  murder,  and 
sentenced  to  Imprisonment  for  life,  and  ap- 
peals.   Affirmed. 

Buckner  &  Son,  for  appellant.  C.  A.  Oal- 
bralth,  Atty.  Qea.,  and  Houston  &  Houston, 
for  the  Territory. 

SCOTT,  J.  This  is  a  criminal  prosecution 
In  the  district  court  of  Logan  county  by  the 
territory  of  Okhihoma  against  Frank  Brink 
and  Fred  Palmer.  Brink  was  convicted  of 
the  crime  of  murder,  and  sentenced  by  the 
court  to  imprisonment  for  life,  and  he  brings 
the  case  to  this  court  on  appeal.  We  shall 
take  up  the  assignments  of  error  necessary  to 
a  determination  of  the  questions  Involved  as 
follows: 

1.  It  is  contended  that  the  Jnry  was  not 
sworn  to  try  the  canse  as  the  law  requires. 


We  think  this  objection  and  assignment  of 
error  are  disposed  of  by  the  record.  In  the 
Journal  entry  of  judgment  it  is  stated  "that, 
upon  issue  Joined,  the  Jury  duly  impaneled 
and  sworn  to  try  the  cause  had  returned  into 
open  court.  In  the  presence  of  said  defendant, 
a  verdict  of  guilty  against  said  defendant." 
This  Journal  entry  was  approved  by  counsel 
for  defendant  before  the  same  was  filed.  In 
the  verdict  of  the  Jury,  signed  by  the  foreman, 
and  returned  Into  court,  they  state  that,  upon 
their  oaths,  they  find  the  defendant  giullty  of 
murder.  This  is  ground  amply  sufficient  for 
this  court  to  find  that  the  Jury  were  sworn  ac- 
cording to  law,  and  hence  there  is  no  reason 
for  reversal  in  this  assignment 

2.  It  is  further  contended  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial,  in  which  he  alleges  that  certain 
statements  made  by  the  county  attorney 
were  prejudicial  to  his  interests;  that  the 
court  permitted  the  Jnry  to  separate  at  will 
during  the  recess  of  court,  and  at  nights,  dur- 
ing the  pendency  of  the  trial;  and  that  the 
Jury  read  newspapers,  with  the  comments 
made  regarding  the  trial  of  said  cause.  But, 
as  the  record  contains  no  affidavits  or  other 
evidence  as  to  the  truthfulness  of  the  facts 
set  out  in  said  motion,  this  assignment  of 
error  will  not  be  regarded.  Aa  to  the  ques- 
tion of  the  separation  of  the  Jury,  the  case  of 
Redman  v.  Territory  (Okl.)  reported  in  37 
Pac.  826,  Is  In  point  In  that  case  It  is  held: 
"If  the  court  has  failed  to  admonieb  the  Jnry, 
upon  adjournments,  as  required  by  law,  a 
motion  for  a  new  trial  on  that  ground  should 
allege  such  failure,  and  the  motion  for  new 
trial  should  be  supported  by  competent  evi- 
dence showing  that  fact"  It  Is  proper,  if  the 
court  deems  it  so,  to  permit  the  Jury  to  seiHir- 
ate,  upon  admonishing  them  as  required  by 
law;  but  unless  the  record  shows  afflrmatlve- 
•y.  by  proof  or  otherwise,  that  the  court  per- 
mitted the  Jury  to  separate  without  the  ad- 
monition, it  must  iDe  presumed  that  the  court 
performed  its  duty  properly,  by  admonish- 
ing them.    Redman  v.  Territory,  supra. 

We  can  haitUy  believe  that  counsel  for  ap- 
pellant can  regard  as  serious  any  of  the  six 
grounds  of  error  assigned.  The  two  we  have 
discussed  are  the  only  ones  there  can  be  any 
merit  whatever  in,  viewed  upon  the  record 
as  it  is  presented.  We  could  not,  in  the  ab- 
sence of  record  evidence  necessary,  determine 
any  question  sought  to  l>e  raised  with  refer- 
ence to  the  imitanellng  of  the  grand  Jury,  or 
the  returning  of  the  bill.  We  Iiave  examined 
the  indictment  carefully,  and  consider  It  aa 
amply  sufficient.  In  substance  and  form,  to 
sustain  the  conviction  of  appellant  and  thus 
dispose  of  this  question.  The  Judgment  of 
the  lower  court  will  be  affirmed.  It  is  so 
ordered.   All  Justices  concurring. 

DALE,  O.  J.,  having  presided  in  the  court 
below,  not  sitting. 
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(3  Okl.  322) 

Ex  parte  LB  ROY. 

(Supreme  Court  of  Oklahoma.     June  7,  1895.) 

Habeas   Corpos — QnssTioNa   Detebminsd  — 8uf- 
FiciKscT  or  Inbictmbnt. 

1.  When  a  crime  is  charged  in  two  counts 
in  an  indictment,  and  the  defendant  is  acquitted 
on  the  first  count  and  convicted  on  the  second, 
he  is  not  entitled  to  discharge  b;  habeas  corpus 
if  the  trial  court  bad  jurisdiction  of  the  person 
and  of  the  crime. 

2.  The  sufficiency  of  the  indictment  is  a 
question  of  law  for  the  trial  court;  and  if  such 
court  errs  in  its  conclusions  the  remedy  i»  ty 
appeal  or  writ  of  error,  and  not  by  habeas  cor- 
pus. Ex  -parte  Harlan,  27  Pac.  920,  1  Okl.  48; 
St  Okl.  1893,  par.  4578. 

(Syllabus  by  the  Court) 

Petition  tot  writ  of  habeas  corpus.  Louis 
Le  Boy,  petitioner,  was  convicted  In  the  dis- 
trict cotut  of  Logiui  county,  and  sentenced  to 
three  years  in  the  penitentiary.    Writ  denied. 

C.  R.  Buckner,  for  petitioner.  C.  A.  Gal- 
braitb,  Atty.  Gen.,  and  A.  H.  Huston,  Co. 
Atty.,  for  the  Terrltoi-y. 

SCOTT,  J.  On  the  19th  day  of  February, 
1894,  the  petitioner,  Louis  Le  Roy,  filed  his 
petition  for  a  writ  of  habeas  corpus  In  this 
court,  alleging:  That  he  was  unlawfully  re- 
strained of  his  liberty  In  the  county  Jail  of 
Logan  county,  Oklahoma  territory,  by  W.  W. 
Painter,  sheriff  and  jailer  of  said  county. 
That  the  pretended  cause  of  restraint  was 
grand  larceny.  That  said  imprisonment  is  11- 
l^al,  In  this:  First  That  the  charge  upon 
which  the  prisoner  la  held  has  been  fully  In- 
vestigated by  a  court  of  competent  Jurisdic- 
tion, and  a  trial  had,  upon  which  this  i>etl- 
tloner  was  duly  acquitted  of  grand  larceny. 
'Second.  That  said  petitioner  says  that  no 
further  proceedings  under  the  charge  upon 
iwhlch  he  is  held  ought  to  be  had  or  taken 
against  him,  because  at  the  September  teixa 
of  the  district  court  of  Logan  county,  Okla- 
homa territory,  the  said  petitioner  was  put 
upon  his  trial  in  said  court  for  grand  larceny 
upon  his  plea  of  not  guilty,  and  the  Jury  Im- 
panded  and  sworn  to  well  and  truly  try  said 
i8<aie,  and  a  true  verdict  render  according  to 
lae  law  and  the  evidence,  after  hearing  all  of 
the  evidence,  the  Instructions  as  given  by  the 
court,  the  argument  of  counsel  for  the  terri- 
tory and  the  petitions,  returned  a  verdict  of 
not  guilty  of  said  charge;  that  no  other  charge 
or  indictment  has  been  Drought  against  him, 
acr  is  he  held  upon  any  othw  charge.  Third. 
The  court  had  no  Jurisdiction  to  pronounce 
the  Judgment  or  pass  the  sentence  on  peti- 
tioner In  this  case.  Fourth.  The  Judgment 
and  sentence  upon  which  petitioner  Is  Impris- 
oned Is  void.  The  petitioner  therefore  prayed 
tbat  a  writ  of  habeas  corpus  be  granted  him, 
and  that  he,  the  said  Louis  Le  Roy,  be  dis- 
cMrged  from  such  unlawful  restraint  and 
Imprisonment,  and  for  such  other  relief  as 
Justice  may  demand.  Said  petition  was  veri- 
fied by  the  petitioner,  and  attached  to  the 
same  is  service  of  notice  on  the  county  at- 
torney.   On  the  2d  day  of  March,  1804,  the 


following  stipulation  was  filpd:  "We,  the 
undersigned,  agree  that  the  defendant,  Louis 
Le  Roy,  was  acquitted' on  the  first  count  of 
the  indictment,  and  convicted  on  the  second 
count;  and  we  further  agi-ee  to  waive  the 
issuing  of  the  writ  of  habeas  corpiis,  and 
that  the  supreme  court  take  and  pass  upon 
the  same.  [Signed]  A.  H.  Hustcoi,  County 
Attorney.  C.  R.  Buckner,  Attorney  for  Peti- 
tioner." 

It  appears  that  an  indictment  was  returned 
Into  the  district  court  of  Logan  county  char- 
ging the  crime  of  grand  larceny  in  two  coimts 
against  the  petitioner;  that  his  case  was 
called  for  trial,  and  when  submitted  the 
court  Instructed  the  Jury  to  return  a  verdict 
of  not  guilty  on  the  flreit  count  of  the  said 
indictment,  and,  after  deliberating,  tbe  Jury 
returned  a  verdict  of  guilty  as  to  the  second 
count.  Motion  fbr  a  new  trial  was  overruled, 
and  the  petitioner  sentenced  to  three  years  In 
the  penitentiary.  The  petitioner  now  seeks 
to  test  tbe  suflSciency  of  the  second  count  of 
the  Indictment  by  this  proceeding,  which 
must  be  denied.  In  Ex  parte  Harlan,  1  Okl. 
48,  27  Pac.  920,  It  Is  held:  "After  conviction 
of  perjury,  the  accused  cannot  be  discharged 
on  habeas  corpus  if  the  trial  court  had  Juris- 
diction of  the  person  and  of  the  crime,  how- 
ever erroneous  its  proceedings  may  be."  In 
the  case  Just  cited  It  was  contended  in  behalf 
of  the  petitioner  that  the  indictment  did  not 
state  facts  sufficient  to  constitute  the  crime 
of  perjury,  or  a  public  offense  under  the  laws 
of  the  United  States,  and  for  that  reason  the 
court  had  no  jurisdiction,  and  the  judgment 
was  void,  and  the  imprisonment  illegal,  and 
that  the  prisoner  should  be  discharged. 
Where  the  trial  court  has  Jurisdiction  of  the 
I)erson  of  the  defendant  and  of  the  offense 
charged,  it  is  well  settled  that  after  final 
Judgment  the  remedy  is  by  appeal  or  error, 
and  not  by  a  writ  of  habeas  corpus.  See  St. 
1893,  par.  4578.  This  point  being  decisive  of 
the  case,  a  discussion  of  the  sufficiency  of  the 
second  count  of  the  indictment  is  unneces- 
sary. The  writ  win  be  denied,  it  appearing 
from  the  record  that  the  trial  court  had  Ju- 
risdiction of  the  petitioner  and  of  the  offense 
charged  against  him  in  the  indictment.  It  is 
so  ordered.    All  the  Justices  concurring. 

DALE,  C.  J.,  not  sitting,  having  presided 
in  the  court  bdow. 


(3  Okl.  527) 
KELLEY  V.  SEAY. 
(Sanreme  Court  of  Oklahoma.     Sept.  7,  1895.) 
Action  on  Bosd— Damages— Recovbbt  op  Pex- 

ALTT. 

1.  When  suit  is  instituted  upon  a  bond  con- 
taining a  penalty  clause,  unless  the  petition  al- 
leges and  the  plaintiff  establishes  that  he  has 
sustained  damages,  he  is  not  entitled  to  recover. 

2.  In  general,  a  sum  of  money  in  gross  to 
be  paid  for  the  nonperformance  of  an  agreement 
is  considered  a  penalty.  It  will  not,  of  course, 
be  consideied  as  liquidated  damages.  Much 
stronger  is  the  inference  in  favor  of  its  being 


Digitized  by 


Google 


G16 


PACIFIC  KEPOBTEB,  VoL  41. 


(OkL 


a  penalty  when  It  la  ezpreBsIy  reserved  as  one. 
The  parties  themselTes  denominate  it  a  penalty, 
and  It  would  require  very  strong  evidence  to  au- 
thorize the  court  to  say  that  their  own  words  do 
not  express  their  own  intention.  Tayloe  v. 
Sandiford,  7  Wheat  13  (Marshall,  C.  J.). 

3.  It  has  become  a  settled  mle  that  no 
other  sum  can  be  recovered  under  a  penalty  than 
that  which  shall  compensate  the  plaintiff  for  hia 
actual  loss. 

(Syllabus  by  the  Court) 

Brror  from  district  court.  Kingfisher  coun- 
ty; before  Justice  John  H.  Burford. 

This  iB  an  action  filed  in  the  probate  court 
of  KingrflBber  county,  on  the  24tb  day  of 
September,  1892,  by  E.  J.  Kelley  against  A. 
J.  Seay,  praying  for  judgment  on  a  promis- 
sory note  for  the  sum  of  $225  and  Interest, 
on  bis  first  cause  of  action,  and  for  bis  sec- 
ond cause  of  action  prays  for  Judgment  for 
1312.50  and  interest,  for  fiiilnre  to  comply 
with  tbe  conditions  of  a  contract  and  obliga- 
tion which  is  in  wwda  and  figures  follow- 
ing, to  wit:  "Know  all  men  by  these  pres- 
ents that  I,  A.  J.  Seay,  of  the  Tillage  of  King- 
fisher, county  of  Kingfisher,  and  territory  of 
Oklahoma,  do  hereby  bold  and  firmly  bind 
myself  unto  E.  J.  Kelley,  of  the  same  village, 
county,  and  territory,  in  tbe  sum  of  three 
hundred  and  twelve  and  sv/ioo  dollars,  to  be 
paid  to  the  said  E.  J.  Kelley,  bla  heirs,  ex- 
ecutors, administrators,  or  assigns,  to  whlcb 
payment,  well  and  truly  made,  I  bind  my- 
self, my  heirs,  executors,  assigns,  and  ad- 
ministrators. Tbe  conditions  of  this  obliga- 
tion are  such  that,  in  consideration  of  the 
said  E.  J.  Kelley  selling  and  conveying  by 
deed  of  general  warranty  to  said  A.  J.  Seay 
a  certain  tract  of  land  situated  in  tbe  coun- 
ty of  Kingfisher,  territory  of  Oklahoma,  de- 
8cril>ed  as  follows,  to  wit:  Commencing  at 
tbe  N.  W.  comer  of  tbe  S.  W.  M  of  section 
22,  Tp.  17,  R.  7  W.  of  I.  M.,  running  thence 
floutb  40  rods  along  tbe  section  line,  thence 
east  60  rods,  thence  north  40  rods,  thence 
west  GO  rods  along  tbe  half  section  line  of 
said  quarter  section  to  place  of  beginning, 
containing  15  acres,— for  the  sum  of  six  hun- 
dred and  thirty-seven  and  bo/ioo  ((S37.50)  dol- 
lars, said  A.  J.  Seay  agrees  with  tbe  said 
E.  J.  Kelley  that  be,  tbe  said  A.  J.  Seay,  will 
erect  and  build  on  said  descril>ed  tract  of 
land,  between  the  date  hereof  and  tbe  first 
day  of  February,  1892,  a  residence  house 
costing  not  less  than  the  sum  of  fifteen  hun- 
dred (1.500)  dollars.  Now,  if  the  said  A.  X 
Seay  does  build,  erect,  and  complete  the  said 
residence  house,  as  aforesaid,  in  the  time  and 
at  the  cost  aforesaid,  then  this  obligation  to 
be  null  and  void,  otherwise  to  be  in  full  force 
and  effect  Witness  my  liand  this  28th  day 
of  July,  1891.  [Signed]  A.  J.  Seay."  On 
the  14tb  day  of  November.  1892,  tbe  defend- 
ant, A.  J.  Seay,  filed  a  plea  in  al>atement  to 
tbe  first  cause  of  action,  and  bis  answer  to 
the  second  cause  of  action,  admitting  in  tbe 
first  count  the  execution  of  the  note  sued  on, 
but  denying  that  the  same  was  due  at  tbe 
time  suit  was  instituted,  and  alleging  condi- 
tions ui)on  which  the  note  was  due  and  pay- 


able. In  the  second  count  the  defendant 
admitted  the  execution  of  tbe  contract,  but 
denied  that  there  was  any  breach  thereof. 
Afterwards,  on  the  28tb  day  of  Norember, 
1892,  tbe  first  cause  of  action  was  dismissed 
by  stipulation  of  plaintiff  and  defendant 
On  the  29th  day  of  November.  1802.  tbe  de- 
fendant filed  his  amended  answer  to  tbe  sec- 
ond cause  of  action,  denying  that  the  plain- 
tiff had  been  injured  in  any  sum,  and  deny- 
ing, further,  any  breach  of  the  conditions  of 
the  obligation.  The  amended  answer  reads 
as  follows:  "Comes  now  the  defendant,  and 
for  his  amended  answer  to  plaintiff's  second 
cause  of  action  herein  alleges:  Paragraph 
first.  Defendant,  for  bis  second  and  furtber 
answer  to  plaintiff's  complaint  as  set  oat  '.n 
bis  second  cause  of  action,  says:  He  admits 
tbe  execution  and  delivery  of  the  paper  sued 
on,  but  denies  that  the  condition  in  said  writ- 
ing has  been  broken  by  him,  and  alleges  that 
said  contract  was  made  between  plaintiff  and 
defendant,  and  that  said  writing  was  made 
and  delivered  to  said  plaintiff  with  the  under- 
standing I)etween  plaintiff  and  defendant 
that  the  same  was  given  for  the  sole  and 
only  purpose  of  compelling  defendant  to  use 
and  occupy  said  tract  of  land  as  a  place  for 
residence,  and  for  that  purpose  to  erect  a 
dwelling  bouse  thereon,  within  a  reasonable 
time,  of  tbe  value  of  no  less  than  $1,500.00; 
that,  for  the  purpose  of  carrying  out  these 
conditions,  this  defendant  did  commence  tbe 
construction  of  a  dwelling,  tbe  ultimate  cost 
of  which  was  largely  in  excess  of  said  sum 
of  $1,500.00,  and  on  the  1st  day  of  February, 

1892,  had  on  said  tract  of  land  a  partially 
completed  dwelling  bouse,  for  his  personal 
use  as  a  residence,  and  then  of  the  value  of 
about  $4,000.00,  but  which  was,  when  finish- 
ed, to  be  at  a  cost  of  about  $10,000.00.  De- 
fendant denies  that  the  plaintiff,  on  account 
of  the  premises,  has  been  injured  in  the  sum 
sued  for,  or  in  any  other  sum.  and  that  he 
is  entitled  to  recover  anything  on  account  of 
his  second  cause  of  action.  Wherefore,  plain- 
tiff having  fully  answered,  he  prays  that 
this  cause  be  dismissed,  and  that  he  have 
Judgment  for  liis  costs  herein  expended,  and 
for  such  other  relief  as  in  equity  and  good 
conscience  he  may  be  entitled."  On  the  29th 
day  of  November  tbe  plaintiff  filed  bis  de- 
murrer to  the  amended  answer  of  the  de- 
fendant, which  was  overruled  by  the  court, 
and  the  case  tried,  without  the  Intervention 
of  a  Jury,  on  the  Issues  thus  Joined,  and  tbe 
court  rendered  Judgment  for  tbe  plaintiff  for 
the  sum  of  $312  and  interest  and  costs,  and 
tbe  case  was  then  appealed  to  tbe  district 
court  of  Kingfisher  county.     On  October  26, 

1893,  a  Jury  was  waived  and  the  cause  tried 
by  tbe  court,  tbe  evidence  Introduced,  and 
tbe  Judgment  of  the  lower  court  reversed. 
Motion  for  a  new  trial  was  overruled,  and 
the  case  is  now  before  this  court  on  error. 

Hobbs  &  Kana,  for  plaintiff  in  error.  A. 
J.  Seay  and  Robberts  &  Brownlee,  for  defend- 
ant in  error. 
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SCOTT,  3.  The  written  Instrument  sned 
on  In  this  case  is  a  bond  or  obligation  dated 
Jtdy  28,  1881.  In  the  first  clanse  of  the  In- 
Btmment  the  obligor  binds  himself  in  terms 
to  pay  the  sum  of  $312.50.  The  condition 
of  the  bond  is  that  if  the  obligor  shall  buUd, 
erect,  and  complete  a  residence  bouse  on 
his  certain  land,  bought  from  'the  obligee,  In 
the  time  (by  February  1, 1892)  and  at  the  cost 
($1,500)  aforesaid,  "then  this  obligation  to 
be  null  and  void,  otherwise  to  remain  in  foil 
force."  And  the  defendant  answers  that  he 
forthwith  commenced  the  construction  of  the 
said  dwelling  house  on  the  said  land,  the  cost 
of  which  on  Fel»iiary  1,  1892,  although  but 
jwrtlally  finished,  was  largely  In  excess  of 
$1,500,  to  wit,  $4,000,  the  ultimate  cost  to  be 
$10,000.  It  appears  from  the  evidence  that 
the  house  was  completed  during  the  spring 
before  the  suit  was  brought,  on  the  24th  day 
of  September,  189iS.  There  is  no  allegation  of 
damage  in  plaintiff's  complaint,  or  any  injury 
or  damage  attempted  to  be  proven  In  the  evi- 
dence. If  this  suit  had  been  brought  prior 
to  the  time  of  Sir  Thomas  More,  In  the  reign 
of  Henry  VII.,  there  is  but  little  question 
what  would  be  the  fate  of  the  defendant  in 
this  case.  No  defense  would  avail  him  but 
a  release  under  seal,  as  the  original  bond 
must  then  have  been  under  seal,  which  alone 
Implies  consideration.  In  vain  he  might 
bave  protested  the  failure  of  plaintiff  to  al> 
lege  or  prove  specific  breaches  or  damages, 
or  bave  asserted  the  doctrine  that  time  is 
not  the  essence  of  the  contract,  or  invoked 
the  equitable  principle  now  well  established 
in  relation  to  penalties  and  forfeitures. 
Tbese  humane  ameliorations  of  the  severity 
of  the  common  law  were  then  unknown,  and 
now  they  mark  the  gradual  development  of 
law,  as  a  moral  science,  from  the  early  bar- 
barous technical  practices  of  pristine  Juris- 
prudence to  the  broader,  more  discrimina- 
ting, and  substantial  requirements  of  modem 
conceptions  of  Justice.  In  vain  might  the 
distinguished  defendant  have  then  pointed  to 
the  pandects  of  Justinian,  and  discovered 
there  the  rich  treasures  of  legal  lore  and 
practical  moral  value  to  which  the  equity 
Jurisprudence  of  our  own  age  is  so  much  in- 
debted, for  he  would  have  received  tha  same 
answer  that  Sir  Thomas  More  did  from  the 
Judges  whom  he  then  unsuccessfidly  at- 
tempted to  persuade:  "We  cannot  relieve 
against  the  penalty."  Mr.  Story  says,  in  re- 
lation to  penalties  and  forfeitures:  "The  gen- 
eral principle  now  adopted  is  tliat,  whenever 
a  penalty  is  inserted  merely  to  secure  the 
performance  or  enjoyment  of  a  collateral  ob- 
ject, the  latter  is  considered  as  the  principal 
intent  of  the  instrument,  and  the  penalty  Is 
deemed  only  accessory,  and  therefore  as 
intended  only  to  secure  the  due  performance 
thereof,  or  the  damage  really  incurred  by  the 
nonperformance.  •  •  •  If  the  penalty  is  to 
secure  the  performance  of  some  collateral  act 
or  undertaking,  then  courts  of  equi^  wlU  re- 


tain the  bin  and  direct  an  Issue  of  quantum 
damnlflcatns;  and,  where  the  amount  of 
damages  is  ascertained  by  a  Jury,  upon  the 
trial  of  such  an  issue  they  will  grant  rdlef 
upon  payment  of  such  damages."  2  Story, 
Jur.  ^  1314.  The  same  great  Jurist  further 
says  that  the  "true  foundation  of  the  relief 
in  equity  in  aU  these  cases  is  that,  as  the 
penalty  is  designed  as  a  mere  security.  If  the 
party  obtains  his  money,  or  his  damages,  be 
gets  all  that  he  expected,  and  all  that  in  Jus- 
tice he  Is  entitled  to."  Id.  §  1316.  Applying 
these  principles  to  the  case  before  us,  and 
treating  the  penalty  of  the  bond  as  a  security 
for  the  performance  of  defendant's  undertak- 
ing to  complete  a  house  by  a  given  date,  It 
certainly  should  appear  where  the  plalntUt 
has  sustained  damages  by  failure  on  the 
part  of  the  obligor  to  complete  the  house, 
for  which  the  penalty  in  the  bond  stands  as 
security  only.  Now,  If  there  la  no  damage, 
there  is  no  more  reason  for  enforcing  the 
penalty  than  for  foreclosing  a  mortgage  when 
the  debt  is  already  paid.  The  principal  thing 
is  the  debt  or  damage;  the  security  is  col- 
lateral,—and  when  the  first  la  extinguished, 
or  does  not  come  Into  existence,  the  collateral 
incident  is  affected  in  like  manner.  In  order- 
for  plaintiff  to  avail  himself  of  the  security 
of  the  penalty,  It  must  appear  that  he  haJs 
sustained  damages  by  the  nonperformance 
of  defendant's  undertaking,  and  the  extent  of 
such  damage  should  appear.  One  party  is 
not  entitled  to  prosecute  another  in  a  court 
of  Justice  for  the  redress  of  a  wrong  which 
does  not  exist,— where  there  is  no  actual 
damage  shown.  See  Wilcus  v.  King,  87  m 
107.  It  has  become  a  settled  rule  that  no 
other  sum  can  be  recovered  under  a  penalty 
than  that  which  shall  compensate  the  plain- 
tiff for  his  actual  loss.  1  Sedg.  Dam.  (8th 
Ed.)  I  393.  The  subject  has  also  been  con- 
sidered by  the  supreme  court  of  the  United 
States.  A  written  contract  was  entered  into, 
by  which  the  defendants  in  error,  T.  and  S. 
Sandiford,  agreed  to  build  for  the  plaintiff 
three  houses  on  Pemtsylvania  avenue  in 
Washington  City.  A  subsequent  contract, 
under  seal,  was  entered  into  between  the 
same  parties  for  the  building  of  three  addi- 
tional houses,  "the  said  houses  to  be  com- 
pletely finished  on  or  before  the  24th  day  of 
Decembw  next,  under  a  penalty  of  one 
thousand  dollars  In  case  of  failure."  The 
three  houses  were  not  finished  at  the  day. 
The  plaintiff  in  error  retained  the  sum  of 
$1,000  as  stipulated  damages  out  of  the 
money  due  defendant  in  error.  The  suit  was 
brought,  and  on  the  trial  the  plaintiff  in 
error  (the  defendant  below)  offered  to  set  off 
the  $1,000  as  stipulated  damages,  which  was 
not  allowed;  and  the  supreme  court  held  the 
charge  on  this  point  right,  though  a  new  trial 
was  ordered  on  other  grounds.  Marshall,  G. 
J.,  said:  "In  general,  a  sum  of  money  In 
gross  to  be  paid  for  the  nonperformance  of 
an  agreement  Is  considered  as  a  penalty.    It 
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win  not,  of  course,  be  considered  as  liqui- 
dated damages.  Much  stronger  la  tbe  In- 
ference In  favor  of  Its  being  a  penalty  when 
It  Is  expressly  reserved  as  one.  The  parties 
themselves  denominate  it  a  penalty,  and  it 
would  require  very  strong  evidence  to  author- 
ize the  court  to  say  that  their  own  words  do 
not  express  their  own  Intention."  Tayloe  v. 
Sandlford,  7  Wheat.  13.  In  view  of  the  law 
now  applicable  to  this  case,  it  Is  obvious 
enough  that  the  plaintiff,  having  suffered  no 
injury,  is  not  entitled  to  recover;  and  the 
Judgment  of  the  court  below  is  hereby  con- 
'  firmed  in  all  things,  and  the  cause  remanded 
to  the  lower  court  for  appropriate  action.  It 
is  so  ordered.    All  the  Justices  concurring. 

BURPORli,  J.,  having  presided  in  the  court 
below,  not  sitting. 

(3  Okl.  573) 

TERRITOET  v.  DE  LENA  et  aL 
(Supreme  Court  of  Oklahoma.     Sept.  7,  1895.) 

JnBT     CbBTIFIOATB— FORGRRT  —  IlfvALIS    INBTKU- 
MEilT. 

1.  A  certificate  issued  by  the  clerk  of  a  dis- 
trict court,  setting  forth  that  a  juror  has  at- 
tended a  certain  number  of  days,  and  is  entitled 
to  a  certain  number  of  dollars,  as  his  pay  there- 
for, is  unauthorized,  absolutely  void,  and  of  no 
effect  in  law. 

2.  An  indictment  settiuK  forth  the  forgery 
of  a  Juroi's  certificate  issued  by  the  clerk  of  a 
district  court  does  not  state  a  public  offense, 
and  a  demurrer  thereto  should  be  sustained. 

3.  It  is  a  general  rule  that  if  an  Instrument 
is  void  or  invalid  upon  its  face,  and  cannot  be 
made  good  by  averment,  the  crime  of  forgery 
cannot  be  predicated  upon  it. 

4.  The  law  is  that  forgery  may  be  commit- 
ted of  any  instrument  of  writing,  which,  if  genu- 
ine, would  or  might  operate  as  the  foundation  of 
another  man's  liability,  or  the  evidence  of  his 
rights.  Shannon  v.  State,  10  N.  E.  87,  109  lud. 
407. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Canadian  coun- 
ty; before  Chief  Justice  Dale. 

John  De  Lena  and  Charles  W.  Beacom 
were  indicted  for  forgery.  A  demurrer  to 
the  indictment  was  sustained,  and  the  ter- 
ritory appeals.    Affirmed. 

Tbe  Indictment  was  In  words  and  figures 
as  follows,  to  wit: 

"Of  the  November  term  ot  the  district  court 
of  the  Second  Judicial  district  of  the  terri- 
tory of  Oklahoma,  within  and  for  Canadian 
county,  in  said  territory,  in  the  year  of  our 
Lord  1894,  the  grand  Jurors  chosen,  selected, 
and  sworn  in  and  for  the  county  of  Cana- 
dian, In  the  name  and  by  tbe  authority  of 
the  territory  of  Oklahoma,  upon  their  oaths 
present:  That  John  De  Lena  and  Charles 
W.  Beacom,  late  of  the  county  aforesaid, 
on  the  10th  day  of  November,  In  the  year  of 
our  Lord  1894,  in  tlie  county  of  Canadian 
and  territory  of  Oklahoma  aforesaid,  having 
then  and  there  in  their  possession  a  certain 
Juror's  certificate  issued  under  tbe  authority 


of  the  laws  of  the  territory  of  OklahMna 
aforesaid,  by  BenJ.  F.  Hegler,  clerk  of  the 
district  court  in  and  for  the  Second  Judicial 
district  of  the  aforesaid  territory  of  Okla- 
homa, and  Issued  at  the  city  of  Kingflsher, 
in  the  county  of  Kingflsher,  in  the  Second 
Judicial  district  and  territory  of  Oklahoma 
aforesaid,  and  signed  by  BenJ.  P.  Hegler, 
clerk  district  court,  by  W.  B.  Benson,  deputy, 
which  said  Juror's  certificate  was  issued  as 
aforesaid  to  one  C.  R.  Grinstead  In  payment 
for  two  days'  service  as  a  petit  Juror  at  the 
district  court  In  said  county  of  Kingfisher 
and  territory  aforesaid,  and  was  evidence 
of  a  debt  of  four  dcdlara  In  money  owing 
by  said  county  of-  Kingflsher  to  O.  R.  Grin- 
stead  for  his  two  days'  service  as  a  petit 
Juror  aforesaid,  and  the  said  Juror's  certifi- 
cate issued  as  aforesaid  was,  when  so  is- 
sued, in  the  words  and  figures  following, 
that  is  to  say: 

."  'No.  16.  $4.00.  The  Territory  of  Okla- 
homa, 2nd  Judicial  District,  County  of  King- 
flsher—ss.:  February  Term,  1804.  I,  -BenJ. 
F.  Hegler,  clerk  of  the  district  court  in  and 
for  said  county,  do  hereby  certify  that  C.  R. 
Grinstead  was  duly  summoned  as  a  petit 
Juror  on  the  petit  Jury  venire,  and  that  he 
has  been  in  attendance  on  said  court,  at  the 
February  term  thereof,  A.  D.  1894,  2  days, 
and  he  necessarily  traveled  ——  miles,  and 
is  entitled  to  $4.00  as  pay  for  such  services. 
Witness  my  hand  and  the  seal  of  said  court, 
affixed  at  my  office  in  Kingflsher,  territory 
of  Oklahoma,  this  16th  day  of  February,  A. 
D.  1804.  BenJ.  P.  Hegler,  Clerk  District 
Court,  by  W.  R,  Benson,  Deputy.    [Seal.]' 

"And  said  Juror's  certificate,  when  so  is- 
sued as  aforesaid,  had  printed  In  words  and 
figures  on  the  back  thereof  the  following  in- 
dorsements, and  blank  form  of  transfer  and 
assignment,  that  is  to  say: 

"  'Certificate  of  Juror's  Attendance.  Dis- 
trict C!ourt, County,  Territory  of  Okla- 
homa.    To  Term,  180—.     Piled  this 

day    of    ,  A.  D.  189—.     , 

County  Clerk.' 

"  'Amount    certified, 

lowed,  $ ,  this 

18S*— .  ,  Chairman  Board  Commission- 
ers.' . 


.     Amount    al- 

day  of ,  A.  D. 


"•Warrant  No. 
homa,    — 


-,  Territory  of  Okla- 
County— es.:    For    value    re- 
ceived, I  hereby  assign,  sell,  and  transfer 

and  make  over  to  all  my  right,  title, 

and  interest  in  and  to  the  within  certificate, 
and  the  fees  therein  described;  and  I  au- 
thorize said to  receive  the  county  or- 
der issued  therefor,  and  receipt  the  same  in 
my  name,  when  the  same  shall  have  been 

Issued.    .    Oklahoma  Territory,  , 

181^-.' 

"And  said  Juror's  certificate,  after  being 
so  issued  as  aforesaid,  was  transferred,  and 
assigned  by  the  said  C.  R.  Grinstead  in 
words  and  figures  written  and  printed  on  the 
liack  thereof  as  follows,  that  is  to  say: 
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"  Territory   of  Oklahoma, 


Ctotinty 


— Bs.:  For  value  received,  I  hereby  sell,  as- 
sign, transfer,  and  make  over  to  Brown  & 
£>e  Lena,  Chas.  W.  Beacom,  of  El  Reno,  O. 
T.,  all  my  right,  title,  and  int^est  in  and  to 
the  within  certificate,  and  the  fees  therein 
described;  and  I  authorize  said  Chas.  W. 
Beacom  to  receive  the  county  order  Issued 
therefor,  and  receipt  the  same  in  my  name, 
when  the  same  shall  have  been  issued.  O. 
R.  Grinstead.  Kingfisher,  Oklahoma  Ter- 
ritory, 2/10/1894.' 

"And  the  said  John  De  Lena  and  Chas. 
W.  Beacom  then  and  there^  that  is  to  say. 
In  the  county  of  Canadian  and  territory  of 
Oklahoma  aforesaid,  on  the  10th  day  of  No- 
vember, in  the  year  of  oar  Lord  1894,  un- 
lawfully and  feloniously,  with  intent  to  de- 
fraud the  aforesaid  county  of  Kingfisher  and 
other  parties  to  the  grand  Jurors  unknown, 
did  falsely  forge,  counterf^t,  and  alter  the 
aforesaid  Juror's  certificate,  then  and  there 
falsely  forging,  counterfeiting,  and  altering 
the  'four  dollars'  written  In  figures  at  the 
head  of  said  certificate,  which  said  'four  dol- 
lars,' written  in  figures,  represented  the 
amount  of  money  said  certificate  was  issued 
for,  and  by  so  altering,  counterfeiting,  and 
forging  the  'four  dollars'  written  at  the  head 
of  said  certificate  the  same  became  'four- 
teen dollars,'  In  figures,  and  by^theo  and 
there  falsely  forging,  counterfeiting,  and  al- 
tering the  figure  '2,'  written  in  the  body  of 
said  certificate,  which  figure  '2'  represent- 
ed the  number  of  days'  attendance  as  a  Juror 
said  certificate  was  Issued  for,  and  by  so  al- 
tering, counterfeiting,  and  forging  the  figure 
•2'  written  in  the  body  of  said  certificate  the 
said  figure  '2'  became  a  figure  '7,'  and  by 
reason  of  the  said  John  De  Lena  and  Chas. 
W.  Beacom  then  and  there  falsely  forging, 
counterfeiting,  and  altering  as  above  set 
forth  the  aforesaid  Juror's  certificate  issued 
as  aforesaid  for  four  dollars  for  two  days' 
attendance  as  a  Juror,  the  said  Juror's  cer- 
tificate did  import,  signify,  and  become  a 
Jane's  certificate  Issued  as  aforesaid  for 
fourteen  dollars,  for  seven  days'  attradance 
as  a  Juror,  which  said  falsely  forged,  coun- 
terfeited, and  altered  Juror's  certificate  Is  In 
words  and  figures  following,  that  is  to  say: 

"  'No.  16.  $14.00.  The  Territory  of  Okla- 
homa, 2nd  Judicial  District,  County  of  King- 
fisher—ss.:  February  Term,  1894.  I,  BenJ. 
P.  Hegler,  clerk  of  the  district  court  in  and 
for  said  county,  do  hereby  certify  that  C.  K, 
Orinstead  was  duly  summoned  as  a  Juror  on 
the  petit  Jury  venire,  and  that  he  has  been 
In  attendance  on  said  court,  at  the  February 
term  thereof,  A.  D.  1894,  7  days,  and  he 
necessarily  traveled miles,  and  is  en- 
titled to  ?4.00  as  pay  for  such  services. 
Witness  my  hand  and  the  seal  of  said  court, 
affixed  at  my  oflice  in  Kingfisher,  territory 
of  Oklahoma,  this  16th  day  of  February,  A. 
D.  1894.  BenJ.  F.  Hegler,  Clerk  District 
Court,  by  W.  R.  Benson,  Deputy.    [Seal.]' 

"  'And  the  said  falsely    forged,   counter- 


felted,  and  altered  Juror's  certificate  is  In- 
dorsed in  blank  as  follows,  that  is  to  say: 

"  'Certificate  of  Juror's  Attendance,  Dis- 
trict Court, County,  Territory  of  Okla- 
homa.   To  ,  term,  189—.    Filed 

this day  of ,  A.  D.  189—.    , 

County  Clerk.' 

"  'Amount   certified,  ^ 

lowed,  $ ,  this  - 

189—.    ,  Chairman  Board  County  Corn- 


Amount   ai- 
•  day  of ,  A.  D. 


mlssloners.    Warrant  No. 

"And  the  said  falsely  forged,  counterfeit- 
ed, and  altered  Juror's  certificate  has  the 
following  transfer  and  assignment  by  the 
aforesaid  C.  R.  Grinstead  on  the  back  there- 
of, that  is  to  say: 

"  'Territory  of  Oklahoma,  County— 

ss.:  For  value  received,  I  hereby  sell,  assign, 
transfer,  and  make  over  to  Brown  &  De 
Lena,  Chas.  W.  Beacom,  El  Reno,  O.  T.,  aU 
my  right,  title,  and  interest  In  and  to  the 
within  certificate,  and  the  fees  therein  de- 
scribed; and  I  authorize  said  Chas.  W. 
Beacom  to  receive  the  county  order  issued 
therefor,  and  receipt  the  same  In  my  name, 
when  the  samd  shall  have  been  Issued.  C. 
R.  Grinstead.  Kingfisher,  Oklahoma  Terri- 
tory, 2/10/1894.' 

"Contrary  to  the  form  of  the  statute  In 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  territory  of 
Oklahoma. 

"A.  J.  Jennings,  County  Atty." 

Indorsed  as'follows: 

"299,  Indictment  District  Court,  Cana- 
dian County.    Doc.  '  No.  ,  page 

.    Territory  of  Oklahoma,  vs.  John  De 

Lena,  Charles  W.  Beacom.  Indicted  for  for- 
gery. A  true  bill.  T.  F.  Addington,  Fore- 
man of  the  Grand  Jury.  Filed  in  open  court 
Dec.  22,  1894.  BenJ.  F.  Hegler,  Clerk,  by 
Ed.  M.  Hegler,  Deputy.  Witnesses:  J.  H. 
McGee,  J.  V.  Moffett,  C.  R.  Grinstead,  B.  F. 
Hegler,  A.  J.  Jennings,  County  Attorney. 
Bail,  $1,000  each.    Jno.  H.  Burford,  Judge." 

On  the  4th  day  of  March,  1895,  the  defend- 
ants appeared  by  their  attorneys,  and  filed 
a  demurrer  to  said  Indictment,  which,  omit- 
ting caption,  reads  as  follows: 

"Comes  now  John  De  Lena,  defendant  in 
said  cause,  and,  for  demurrer  to  the  indict- 
ment therein,  severally  avers:  First  That  It 
does  not  substantially  conform  to  the  re- 
quirements of  chapter  68  of  the  Statutes  of 
Oklahoma,  in  this,  to  wit:  (a)  It  Is  not  en- 
titled in  a  court  having  authority  to  receive- 
it;  (b)  it  does  not  state  the  name  of  the 
court  to  which  it  is  presented.  Second.  The 
facts  stated  therein  do  not  constitute  a  pub- 
lic offense.  John  I.  Dllle,  John  Schmooke,  Jr., 
Attys.  for  Defts." 

On  the  6th  day  of  March,  1895,  the  court 
(Chief  Justice  Dale  presiding,  by  assignment 
of  the  supreme  coui*t)  sustained  the  demurrer 
to  the  Indictment,  and  held  the  defendant  to 
await  the  action  of  the  next  grand  jury.  To 
this  ruling  the  counsel  for  the  territory  ex- 
cepted, and  appealed  the  cause  to  this  court 
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C.  A-  Galbraitta,  Atty.  Gen.,  Thog.  R.  Reid, 
Ca  Atty.,  and  A.  J.  Jennings,  for  the  Terri- 
tory. John  I.  DiUe  and  John  Schmooke,  Jr., 
for  appellees. 

SCOTT,  J.  Cotmsel  for  the  territory  con- 
tend that  the  court  below  committed  error  In 
snstalning  the  defendant's  demurrer  to  the  In- 
dictment. The  prime  question  Is,  does  the 
Indictment  state  a  public  offense?  Did  the 
facts  set  out  in  the  Indictment  amount.  In 
law,  to  forgery?  The  determination  of  these 
questions  will  decide  the  case. 

Maxwell,  in  his  work  on  Criminal  Proce- 
dure, holds  that  "forgery  may  be  committed 
by  any  writing  which,  if  genuine,  would  form 
the  basis  of  another  man's  liability,  or  evi- 
dence of  hl8  right"  Is  the  instrument  or  cer- 
tificate set  out  in  the  Indictment  capable  of 
being  forged  or  counterfeited?  Is  it  a  certifi- 
cate or  statement  provided  and  required  by 
law?  Does  It  give  to  the  Juror  or  witness 
holding  it  any  greater  right  than  he  would 
possess  if  he  did  not  hare  it?  Could  the 
claim  of  the  juror  or  witness  be  a  valid  claim 
against  the  county,  if  no  certificate  were  ever 
Issued?  It  appears  that  there  is  no  statutory 
authority  for  the  issuance  of  the  certificate 
set  out  in  the  indictment  It  seems  to  be  the 
voluntary  act  of  the  clerk  of  the  court;  given, 
perhaps,  'to  enable  the  witness  or  Juror  to 
know  what  his  fees  amount  to,  or  may  be,  as 
suggested  by  counsel,  to  enable  the  party  to 
negotiate  It  It  is  not  binding  upon  the  coun- 
ty, and  the  commissioners  are  not  bound  to, 
nor  should  they,  accept  it  for  any  more  than 
an  open  account  If  the  party  presenting  it, 
and  claiming  a  bill  against  the  county,  swears 
to  it,  the  same  as  any  other  claim  is  sub- 
scribed to,  it  might  be  evidence  that  the  party 
owns  the  claim.  The  county  treasurer  would 
not  recognize  the  certificate  of  the  clerk  as 
authority  for  him  to  pay  money  out  of  the 
county  treasury,  and  the  board  of  county 
commissioners  would  not  recognize  It  as  bind- 
ing upon  the  county.  It  is  not  a  contract  be- 
tween the  county  and  the  person  set  forth  to 
have  rendered  certain  services.  It  is  not  a 
contract  between  the  clerk  and  the  witness 
or  Juror.  It  is  unauthorized  by  law.  Issued 
without  authority,  and  cannot  possibly  be  a 
thing  of  any  value.  If  it  has  been  used  as  a 
negotiable  instnmient,  itarties  taking  it  must 
be  presumed  to  have  known  that  there  was 
no  law  for  its  issuance.  In  the  case  of  Shan- 
non V.  State,  100  Ind.  407,  and  reported  in 
10  N.  E.  87,  the  court  uses  the  following  lan- 
guage: "It  is  clear  that  such  instrument  was 
not  one  of  those  specifically  mentioned  In  our 
statute  defining  the  crime  of  forgery.  But 
the  law  is  that  forgery  may  be  committed  of 
any  instrument  of  writing  which,  if  genuine, 
would  or  might  operate  as  the  foundation  of 
another  man's  liability,  or  the  evidence  of  his 
rights."  In  the  case  of  King  v.  State,  27 
Tex.  App.  567,  11  S.  W.  525,  the  defendant 
was  charged  with  attempting  to  pass  as  true 
a  forged  instrument  In  writing  as  fcdlows: 


Weighed  on  Fairbanks'  standard  scales,  Dec. 
1,  1888: 

Load  of  one  load  of  com. 

From  Sam  Simpson,  to  Patty  &  Brookington. 

On  gross 2,513  Ibe. 

Off  tare 1.011  lbs. 

Fees,  net 1,802  lbs. 

Net  bus.  Weigher.  [Space  for  figuring  on 
back  Bide.] 

A  motion  to  quash  the  Indictment  was  filed, 
and  overruled  by  the  court,  and  the  defendant 
appealed  to  the  court  of  appeals.  The  opin- 
ion states  that:  "The  assistant  attorney  gen- 
eral confesses  error,  and  admits  tliat  "npon 
the  face  of  the  indictment  the  instrument  [de- 
clared on]  does  not  create  any  liability  upon 
the  part  of  any  one  to  be  responsible  for  any- 
thing. (2)  There  are  no  innuendo  averments 
showing  the  facts  or  reasons  why  said  instm- 
ment  created  such  liability,  nor  are  there  req- 
uisite explanations  set  out  that  make  the  al- 
leged forged  Instrument  a  forged  instrument 
In  law.'  'If  a  writing-  is  so  incomplete  In 
form  as  to  leave  an  apparent  uncertainty  In 
law  whether  It  is  valid  or  not  a  simple  charge 
of  forging  It  fraudulently,  etc.,  does  not  show 
an  offense,  but  the  Indictment  must  set  ont 
such  extrinsic  facts  as  will  enable  the  court 
to  see  that  if  It  were  genuine  It  would  be 
vaUd.'  2  Bish.  Cr.  Law  (7th  Ed.)  §  545.  And 
'when  an  instrument  Is  Incomplete  on  its  face, 
so  that,  as  it  stands,  It  cannot  be  the  basis 
of  any  legal  liability,  then,  to  make  it  tech- 
nically subject  to  forgery,  the  indictment 
must  aver  such  facts  as  will  invest  the  In- 
strument with  legal  force.' "  It  seems  that 
the  case  just  cited  is  properly  analogous  to 
the  one  under  consideration.  The  statement 
in  the  Texas  case  might  as  properly  be  called 
the  subject  of  legal  forgery  as  the  one  at  bar. 
The  statement  made  by  King  in  the  case  Just 
cited  does  not  attempt  to  confer  any  rights 
upon  any  one,  but  is  a  simple  statement, 
without  any  liability.  In  the  case  at  bar 
the  clerk  makes  a  certificate,  and  states  that 
a  party  has  attended  as  a  Juror  for  a  certain 
number  of  days,  and  is  entitled  to  so  many 
doUars.  It  is  of  no  value,'  except  as  a  mem- 
orandum. No  rights  are  conferred  by  it 
which  would  not  exist  if  it  had  never  been 
put  Into  existence.  In  the  case  of  People  ▼. 
Shall,  9  Cow.  778,  the  defendant  was  convict- 
ed of  forging  an  instrument  which,  as  set 
forth  in  the  indictment  'was  as  follows: 
"Three  months  after  date,  I  promise  to  pay 
Sebastian  I.  Shall,  or  bearer,  the  sum  of  three 
dollars,  in  shoemaklng,  at  cash  price;  the 
work  to  be  done  at  his  dwelling  house,  near 
Simon  Yrooman,  in  Minden,  August  24 tb, 
1826.  David  W.  HoughtaUlng."  A  motion 
was  made  to  arrest  the  Judgment  Mr.  Ju»- 
tice  Cowen,  in  considering  the  case,  says:  "It 
is  scarcely  necessary  to  observe  that  the  In- 
strument set  ont  in  this  indictment  is  not  a 
promissory  note,  within  the  statute  of  Anne; 
and  it  Is  agreed  that  the  writing  does  not  oome 
within  any  of  the  statutes  of  forgery,  it  being 
payable  neither  in  money  nor  goods,  but  la- 
bor.   The  indictment  is  therefore  based  upon 
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the  common  law.  Another  defect  renders  it 
utterly  Told,  of  Itself,  aa  a  common-law  con- 
tract It  expresses  no  value  received,  nor 
any  consideration  whatever;  and  no  action 
could  be  maintained  upon  It,  If  genuine,  as  a 
special  agrreement  to  perform  labor,  without 
averring  and  proving  a  consideration  dehors 
the  instrument.  •  •  •  The  question  pre- 
sented Is  whether  the  fraudulent  making  of 
a  writing  void  In  itself,  and  so  appearing  in 
the  indictment,  be  the  subject  of  a  prosecu- 
tion for  forgery."  The  learned  Judge  then 
discusses  a  number  of  cases  on  the  question 
of  forgery,  and  continues;  "In  the  principal 
case  I  have  shown  that  the  paper  forged,  if 
.genuine,  would  be  a  mere  nullity  for  any  pur- 
pose. Nor,  to  my  mind,  could  it  be  made 
good  by  any  possible  averment  It  could  not 
be  made  the  foundation  of  liability,  like  the 
letter  of  credit.  It  does  not  come  within  any 
of  the  cases  sustaining  Indictments,  but  to 
me  appears  to  be  directly  within  the  cases  cit- 
«d,  holding  that  an  instrument  purporting  to 
be  void  on  its  face,  and  not  shown  to  be  op- 
erative by  avermetit,  if  genuine,  is  not  the 
subject  of  forgery.  How  is  it  possible,  in  the 
nature  of  things,  that  It  should  be  otherwise? 
'Void  things  are  as  no  things.'  Was  it  ever 
heard  of,  that  the  forgery  of  a  nudum  i)actum 
—a  thing  which  could  not  be  declared  on  or 
enforced  In  any  way— is  yet  indictable?  It  is 
the  forgery  of  a  shadow."  Again,  in  conclu- 
sion, the  learned  Justice  says:  "I  agree  that 
a  man  'ignorant  of  the  technical  requisites  of 
a  special  agreement  might  be  Imposed  upon 
by  the  paper  in  question.  This  remark  prob- 
ably embraces  a  majority  of  the  community 
In  which  we  live,  and  most  likely  the  very 
parties  named  in  the  false  instrument  In 
this  view,  no  doubt,  the  deed  of  which  the  de- 
fendant stands  convicted  involves  all  the 
moral  guilt  of  forgery.  He  believed  that  he 
bad  succeeded  in  fabricating  what  purported 
to  be  a  valid  promissory  note.  But  legal  for- 
gery cannot  be  made  out  by  Imputing  a  pos- 
sible or  even  actual  Ignorance  of  the  law 
to  the  ^rson  intended  to  be  defrauded.  How- 
ever dark  may  be  the  moral  hue  of  a  trans- 
action, courts  of  Justice  can  only  act  upon 
legal  crime,— upon  criminal  breaches  of  per- 
fect legal  obligation.  Had  this  paper  been 
used  as  a  token,  and  thus  made  the  medium 
of  actual  fraud  by  the  defendant,  he  would 
be  punishable  as  for  a  cheat  The  instrument 
might,  in  that  relative  sense,  become  the  sub- 
ject of  an  Indictment  It  here  stands  alone, 
and  we  do  not  think  that  legal  forgery  can  be 
predicated  of  such  writing,  for  the  reasons 
fully  established  by  authority  and  principle, 
—that  it  is  not,  on  the  face  of  the  indictment, 
«f  any  apparent  legal  effect"  The  Colorado 
court  of  appeals,  in  the  case  of  Raymond  v. 
People,  reported  in  30  Pac.  504,  by  a  majori- 
ty of  the  court,  holds  an  instrument  in  the  fol- 
lowing language  not  to  be  capable  of  forgery: 

"Auditor's  Office,  City  of  Daiver.  No.  E. 
1.074. 

"Treasurer  ot  the  City  of  Denver:   Fay  to 


JosUn  &  Son,  or  wdor,  |3.60,  three  50  doIlaiB, 
out  of  any  money  in  the  treasury  not  other- 
wise appropriated,  for ,  and  charge  the 

same  to  the  miscellaneous  fund;  and  this 
shall  be  your  voucher.  By  order  of  the  city 
council  of  date  July  31, 1880. 

"Issued  Aug.  1,  1890. 
"[City  Seal.]  Countersigned  by 

"Attest:  A.  A  Knight, 

"W.  H.  Milbum,  City  Auditor. 

"City  Clerk. 

" ,  Deputy.  Wolfe  Londoner, 

"Mayor." 

This  warrant  was  raised  from  $3.50  to 
$303.50.  The  defendant  was  indicted  and 
convicted,  and  brought  error  to  the  court  of 
appeals.  Mr.  Justice  Bissell  dissented  from 
the  opinion  of  the  court  reversing-  the  lower 
court,  but  it  was  upon  the  theory  that  the 
warrant  was  not  void.  The  charter  of  Den- 
ver contains  the  following  provision:  "No 
money  shall  be  paid  out  by  the  city  treasur- 
er for  any  purpose,  except  upon  the  war- 
rants drawn  upon  him  by  order  of  the  city 
council  and  signed  by  the  mayor,  counter- 
signed and  registered  by  the  auditor,  and 
attested  by  the  clerk;  and  every  such  war- 
rant shall  show  upon  its  face  the  date  of  its 
issue,  the  date  of  the  order  of  the  city  coun- 
cil, to  whom  and  for  what  purpose  Issued, 
and  from  what  fund  payable."  Under  this 
section,  counsel  for  the  appellant  contended 
that  the  Instrument  was  absolutely  void,— 
of  no  legal  effect,— because  the  warrant  did 
not  specify  for  what  it  was  Issued,  and  there- 
fore not  indictable.  The  majority  of  the 
court  by  Richmond,  P.  J.,  reversed  the  de- 
cision of  the  lower  court,  and  held  that  the 
warrant  was  void,  and  that  a  prosecution  for 
forgery  would  not  lie.  The  opinion  is  very 
lengthy,  and  reviews  the  entire  field  of  Eng- 
lish and  American  authority  upon  the  sub- 
ject In  the  dissenting  opinion  of  Justice 
Bissell,  the  following  language  is  found:  "If 
the  paper  forged  is  not  absolutely  worthless 
for  all  legal  purposes,  forgery  may  be  com- 
mitted.- •  ♦  •  The  conclusion  is  irresisti- 
ble that  the  writing  must  be  absolutely  void, 
and  worthless  for  all  purposes,  not  to  be  the 
subject  of  forgery." 

The  case  of  State  v.  Evans,  decided  by  the 
supreme  court  of  Montana,  and  reported  in 
39  Fac,  at  i>age  850,  was  a  criminal  prose- 
cution against  Evans  for  the  forgery  of  the 
following  instrument  or  writing:  "Bozeman, 
December  25,  '94.  Schumacher,  Esq.:  Please 
pay  to  the  order  of  W.  L.  Evans  the  amt. 
of  twenty  dollars  ($20.00),  and  charge  to  him 
at  my  office.  Johnson  &  McCarthy."  The 
defendant  was  convicted.  The  court,  in  con- 
sidering this  case,  followed  the  authorities 
cited  herein,  and  held  that  the  instrument 
was  not  the  subject  of  forgery.  The  court 
held  that  the  instrument,  if  genuine,  could  do 
no  possible  damage,  even  if  accepted;  that 
Johnson  &  McCarthy  were  not  made  respon- 
sible, and  Evans  could  accomplish  as  much 
without  the  instrument  as  with  it   Johnson 
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&  McCarthy  did  not  ask  to  bare  the  amount 
charged  to  them,  but  to  Evans.  The  court 
say:  "The  order,  as  It  appeared  on  its  face, 
would  not  accomplish  the  advancing  of  the 
rtioney  by  Schumacher  to  Evans  on  the  cred- 
it of  Johnson  &  McCarthy.  Schumacher 
would  as  readily  have  advanced  It  without 
iihe  order  as  with  It.  There  were  no  ex- 
trinsic facts  alleged  in  the  information  to 
show  that  the  instrument  was  available  for 
the  fraudulent  purpose  alleged  In  the  informa- 
tion." 

See,  also,  People  v.  Heed,  1  Idaho,  531; 
Rembert  v.  State,  53  Ala.  407;  Roode  v. 
State,  5  Neb.  174;  Arnold  v.  Cost,  22  Am. 
Dec.  316,  note;  Waterman  v.  People,  67  111.  92; 
3  Greenl.  Ev.  p.  103;  Com.  v.  Ray,  3  Gray, 
441;  2  Blsb.  Cr.  Law  (8th  Ed.)  H  533,  538; 
Maxw.  Cr.  Proc.  147-149;  Hendricks  v.  State, 

8  Am.  St.  Rep.  463,  note  p.  466  (Tex.  App.) 

9  S.  W.  555. 

The  supreme  court  of  Indiana,  in  Oarmire 
V.  State,  reported  in  4  N.  E.,  at  page  55, 
states  the  rule,  unquestionably,  to  be  that 
the  Indictment  must  show  that  the  instru- 
ment is  one  having  some  legal  effect,  but  It 
Is  not  necessary  that  It  should  be  shown  to 
be  a  perfect  instrument. 

In  Rollins  v.  State,  22  Tex.  App.  548,  3  S. 
W.  759,  the  court  say:  "It  Is  an  established 
i-ule  that  a  written  instrument,  to  be  the 
subject  of  indictment  for  forgery,  must  be 
such  as  would  be  valid,  if  genuine,  for  the 
purpose  intended.  If  void  or  Invalid  upon 
Its  face,  and  it  cannot  be  made  good  by  aver- 
ment, the  crime  of  forgery  cannot  be  predi- 
cated upon  it,  In  other  words,  if  the  instru- 
ment is  absolutely  void  upon  its  face,  it  can- 
not be  made  the  subject  of  forgery;  but  if  the 
legality  be  doubtful,  and  by  proper  allega- 
tions its  legality  I^  capable  of  being  shown 
to  the  court  it  Is  a  subject  of  forgery."  Ander- 
son V.  State,  20  Tex.  App.  593;  State  v. 
Briggs,  34  Vt.  503. 

The  supreme  court  of  Ohio,  in  the  case  of 
Clarke  v.  State,  reported  in  8  Ohio  St.  630, 
uses  the  following  language  in  discussing  the 
question:  "An  indictment  for  forgery  must 
not  only  allege  the  false  making  or  altera- 
tion of  a  writing  specified  in  the  statute,  with 
the  intent  to  defraud  some  named  person  or 
body  corporate,  but  It  must  also  appear  on 
the  face  of  the  indictment  that  the  fabricated 
writing,  either  of  itself,  or  in  connection  with 
the  extrinsic  facts  averred,  is  such  that,  if 
genuine,  it  would  be  valid,  In  the  law,  to 
prejudice  the  rights  of  the  person  or  body 
corporate  thus  named." 

We  now  come  to  the  consideration  of  the 
authorities  cited  by  the  appellant.  The  first 
tiase  brought  to  the  notlee-of  the  court  Is  that 
of  State  V.  Woodwerd,  20  Iowa,  541,  decided 
by  Mr.  Justice  Dillon.  We  have  a  very  high 
;egard  for  the  opinion  of  Judge  Dillon,  and 
Oelleve  that  the  case  cited  by  counsel  fails 
io  sustain  the  theory  advanced  by  them,  but, 
>*n  the  contrary,  sustains  the  theory  of  the 
::ourt  In  this  esse.     The  quotations  made  by 


counsel  do  not  fairly  state  the  law  of  the 
case  as  announced  in  that  decision.  Counsel, 
In  their  brief,  use  the  following  language: 
"Mr.  Justice  Dillon,  in  the  case  of  State  v. 
Woodwerd,  20  Iowa,  541,  defines  forgery'  to 
be  'the  making  or  alteration  of  any  writing 
with  a  fraudulent  intent,  whereby  another 
may  be  prejudiced.  It  is  not  essential  that 
any  person  should  be  actually  injured.'  "  The 
case  Just  cited  was  one  where  the  defendant 
was  charged  with  changing  two  receipts,  and 
the  court  holds,  in  the  very  first  part  of  its 
decision,  after  a  discussion  of  the  subject, 
that  the  two  receipts.  If  genuine,  would  found 
a  liability.  The  court  says:  "It  is  plain  that 
the  receipts  in  question,  if  genuine,  would 
found  a  liability,  or  be  evidence  of  a  liabil- 
ity, on  the  part  of  Armstrong,"— counsel  hav- 
ing altogether  a  mistaken  view  of  this  case, 
as  a  careful  review  of  it  will  disclose.  Coun- 
sel also  cite  22  Am.  Dec.  306.  We  presume 
coun^l  refer  solely  to  the  note  to  the  de- 
cision of.  Arnold  v.  Cost,  as  the  case  Itself 
does  not  bear  out  the  theory  stated;  and  the 
note  Itself  is  not  a  correct  statement  of  the 
law,  nor  the  law  as  laid  down  in  the  text- 
books and  cases  cited.  Counsel  for  appellant 
cite  State  v.  Johnson,  26  Iowa,  407,  and  say: 
"We  understand  the  general  rule  to  be  that 
If  an  Instrument  is  void  on  its  face  it  cannot 
be  the  subject  of  forgery.  Still,  this  rule 
must  be  taken  with  this  limitation:  'When 
the  instrument  does  not  appear  to  have  any 
legal  validity,  or  show  that  another  liiight  be 
injured  by  it,  but  extrinsic  facts  exist,  by 
which  the  holder  of  tne  paper  might  be  en- 
abled to  defraud  another,  then  the  offense  is 
complete,  and  an  Indictment  averring  the  ex- 
trinsic facts  disclosing  Its  capacity  to  deceive 
and  defraud  would  be  supported.' "  We  fall  to 
understand  why  counsel  cite  this  authority  or 
suggest  this  rule,  for  surely  they  cannot  say 
that  any  extrinsic  facts  are  pleaded  which 
would  take  the  Instrument  contained  in  the 
indictment  out  of  the  general  rule,  viz.  that 
a  void  instrument  is  not  the  subject  of  for- 
gery. We  do  not  think,  however,  Jhat  the 
rule  stated  by  counsel  is  correct,  or  that  the 
citation  Is  a  correct  or  fair  statement  of  the 
decision.  The  court  expressly  say:  "True 
It  is,  there  can  be  no  forgery  if  the  paper 
is  Invalid  on  Its  face,  for  It  can  then  have 
no  legal  tendency  to  effect  a  fraud.  If  Its 
invalidity,  however,  is  to  be  made  out  by  ex- 
trinsic facts.  It  may  be  capable  of  effecting 
a  fraud,  and  the  party  making  the  same  be 
punished."  We  do  -not  think  the  various 
cases  cited  by  counsel  for  appellant  are  in 
point,  or  state  the  law  correctly.  Some  of 
them  do  not  appear  to  be  well  considered, 
and  others  do  not  support  counsel's  theory. 
We  believe,  from  a  careful  review  of  all 
the  authorities,  that  the  instrument  set  out 
in  the  indictment  Is  not  the  subject  of  forgery, 
as  it  Is  absolutely  void.  No  extrinsic  facts 
are  set  forth  to  take  It  out  of  the  general 
rule,  and  we  believe  that  the  ruling  of  the 
court  in  sustaining  the  demurrer  was  correct. 
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The  judgment  of  the  lower  court  will  be  af- 
firmed, with  costs.  It  is  so  ordered.  All  the 
joBtices  concnrring. 

DALE,  G.  J.,  not  sitting,  baring  presided 
below. 


(3  Okl.  «00) 

TBBRITORT  v.  WRIGHT  et  al. 
(Supreme  Court  of  Oklahoma.     Sept  7,  1895.) 

FORQEBT  OV  JUBOB'8  CeRTIFICATB. 

A  certificate  issued  by  the  clerk  of  a  dis- 
trict court,  setting  forth  that  a  juror  has  attend- 
ed a  certain  number  of  days,  and  is  entitled  to 
a  certain  number  of  dollars  as  his  pay  therefor, 
is  unjiuthorized,  absolutely  void,  and  of  no  efCect 
in  law;  and  an  indictment  charging  a  forgeir 
thereof  fails  to  state  facts  sufficient  to  consti- 
tute a  public  offense.  Territory  t.  De  Lena,  41 
Pac  618,  followed. 

(Syllabus  by  the  Court) 

Appeal  from  dl8tilct  court,  Canadian  coun- 
ty; before  Justice  Dale. 

Prosecution  of  Fred  H.  Wright  and  Jerry 
O'Rourke  for  forgMy.  Demurrer  to  Indict- 
ment sustained.  The  t^rltory  exeats,  and 
appeals.    AfBrmed. 

C.  A.  Galbraith,  Atty.  G«i.,  Thos.  B.  Reld. 
gnd  A.  J.  Jennings,  for  the  Territory.  John 
I.  DUle  and  John  Scbmooke,  Jr.,  for  appel- 
lees. 


SCOTT,  J.  This  Is  a  prosecution  by  indict- 
ment against  Fred  H.  Wright  and  Jerry 
O'Rourke,  returned  Into  the  district  court  of 
Canadian  county  by  the  grand  jury  on  the 
22d  day  of  December,  18!M,  charging  the  for- 
gery of  a  certificate  of  attendance  of  a  juror 
of  the  said  district  court,  issued  by  the  clerk 
tbereof.  Upon  arraignment  on  the  4th  day 
of  March,  1895,  the  defendants,  Wright  and 
O'Rourke,  interposed  a  demurrer  to  said  In- 
dictment, alleging— First,  that  the  indictment 
was  not  entitled  in  a  court  having  authority 
to  receive  it;  second,  that  It  did  not  state 
the  name  of  the  court  to  which  it  was  pre- 
sented; and,  third,  that  the  facts  stated  there- 
in did  .no  constitute  a  public  offense.  And  on 
the  6th  day  of  March,  1805,  said  demurrer 
was  sustained,  the  indictments  dismissed,  and 
the  defendants  held  to  await  the  action  of  the 
next  grand  jury.  The  territory,  feeling  ag- 
grieved at  the  action  of  the  court,  appeals  to 
this  court,  and  asks  a  reversal  thereof. 

This  case  pr^ents  the  same  questions  as 
those  decided  by  this  court  In  the  case  of  Ter- 
ritory T.  De  Lena,  41  Pac.  618,  except  that  the 
indictment  In  this  case  alleges  the  forgery  of 
another  and  different  juror's  certificate;  and, 
upon  the  same  reasoning  and  authority  sup- 
porting our  views  of  that  case,  the  action  of 
the  lower  court  In  this  case  will  be  affirmed. 
It  is  so  ordered.   All  the  justices  concurring.. 

DALE,  0.  J.,  haying  presided  below,  not 
sittings 


(3  Okl.  204) 

KANSAS  MOLINE  PLOW  CO.  T.  SHER- 
MAN. 
(Supreme  Court  of  Oklahoma.     Sept  7,  1895.) 
Fraddulest  Convbtanoe — Notice. 

Where  a  transfer  of  property  is  made  for 
the  purpose,  or  with  the  Intent,  on  the  part  of 
the  person  making  such  transfer,  to  hinder  and 
delay  creditors,  it  is  fraudulent  and  void;  and 
the  conveyance  is  fraudulent  and  void,  also,  as 
to  the  transferee,  if  at  the  time  or  before  the 
making  of  the  transfer  the  transferee  had  no- 
tice of  such  facts  and  circumBtances  as  would 
arouse  the  suspicion  of  an  ordinarily  prudent 
man,  and  cause  him  to  make  inquiry  as  to  the 
pun>ose  for  which  such  transfer  is  being  made, 
which  would  disclose  the  fraudulent  intent  of 
the  maker;  and  it  is  not  necessary,  in  order  to 
defeat  sach  a  transfer,  to  show  that  the  trans- 
feree had  actual  notice  of,  or  was  a  participant 
in,  the  fraud  of  the  maker  of  the  transfer.  The 
former  holding  of  this  court  on  this  question  in 
the  case  of  Chandler  v.  Colcord,  32  Pac.  330,  1 
Okl.  260,  is  overruled. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  Justice  Scott 

Action  by  the  Kansas  Mollne  Plow  Com- 
pany against  J.  R.  Sherman.  G.  W.  Sher- 
man interpleaded.  Judgment  for  the  Inter- 
pleader, and  plaintiff  appeals.    Reversed. 

Selwyn  Douglass,  for  plaintiff  in  error. 
Amos  Green  &  Son,  for  defendant  in  error. 

BUSRISK,  J.  The  Kansas  Moline  Plow  Com- 
p.nny  brought  suit  in  the  district  court  of  Ok- 
lahoma county  on  the  11th  day  of  September, 
1893,  against  J.  R.  Sherman,  to  recover  the 
sum  of  $1,821.76,  In  which  amount  the  plain- 
tiff claimed  J.  R.  Sherman  was  Indebted  to  It 
upon  certain  promissory  notes  and  an  open 
account  for  goods,  wares,  and  merchandise 
sold  and  delivered  to  J.  R.  Sherman.  The 
next  day  an  ordw  ot  attachment  was  issued 
In  the  case,  and  the  property  In  controversy 
levied  upon.  6.  W.  Sherman,  by  leave  of 
court,  interpleaded  in  the  cause,  claiming  that 
he  was  the  owner  of  the  goods  attached,  by 
Tlrtue  of  a  purchase  made  from  J.  R.  Sher- 
man on  the  6th  day  of  September,  1893.  Up- 
on issues  being  formed  upon  this  Interplea, 
a  trial  was  had  before  the  court  and  a  jury, 
and  a  verdict  and  judgment  given  and  ren- 
dered for  the  interpleader,  G.  W.  Sherman, 
for  the  value  of  the  property  and  damages, 
from  which  the  plaintiff  appeals. 

The  evidence  given  upon  the  trial  of  the 
case  is  quite  voluminous,  and  it  Is  unneces- 
sary to  give  it  In  detail.  It  is  sufficient  to 
state,  briefly,  that  there  is  evidence  tending 
to  show  that  J.  R.  Sherman  engaged  in  the 
hardware  and  implement  business  In  Okla- 
homa City  in  July,  1892,  having  purchased  a 
stock  of  a  former  merchant;  that  on  the  6th 
day  of  September,  1893,  he  was  largely  In- 
debted to  various  creditors,  a  part  of  which 
Indebtedness  was  falling  due  and  was  un- 
paid. G.  W.  Sherman,  a  brother  of  J.  R.  Sher- 
man, who  had  been  residing  in  Northern  Ohio, 
after  some  correspondence  with  J.  R.  Shec- 
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man,  came  to  Oklahoma  City,  dnrlng  the  lat- 
ter part  of  August,  1893,  ,and  went  Into  his 
brother's  store,  where  he  clerked  for  a  couple 
of  weeks  before  S^tember  6,  1893.  He 
brought  with  him  from  Ohio  some  $600  or 
$700,  and  with  litUe,  if  any,  other  visible 
means,  knowing  that  his  brother  was  indebt- 
ed to  various  creditors  in  amounts  which  he 
states  he  bdieved  to  be  about  $2,500,  he  pur- 
chased the  entire  stock  of  goods  of  bis  brother, 
which  was  all  the  visible  assets  his  brother 
had,  and  all  the  property  subject  to  execu- 
tion, although  J.  R.  Sherman  states  that  he 
had  notes  in  the  bank,  uncollected,  and  some 
In  his  own  possession,  amounting  to  several 
thousand  dollars.  An  invoice  hurriedly  made, 
and  without  attracting  -the  attention  of  the 
clerks  in  the  store,  up  to  the  very  date  of  the 
alleged  transfer  of  the  stock  of  goods,  amount- 
ed to  about  $4,000,  and  the  stock  and  about 
$600  worth  of  notes  w«e  transferred  by  con- 
tract and  bill  of  sale  to  O.  W.  Sherman,  in 
consideration  of  the  payment  of  $600  in  cash 
and  of  eigiit  notes  (though  J.  R.  Sherman 
says  he  does  not  know  whether  there  were 
eight  or  nine)  of  $500  each,  due  in  successive 
payments,  one  each  two  months,  beginning 
two  months  from  the  date  of  the  sale.  The 
stock  was  transferred  to  G.  W.  Sherman,  he 
giving  back  to  his  brother  a  chattel  mort- 
gage thereon  to  secure  these  deferred  pay- 
ments. J.  R.  Sherman  remained  in  and  about 
the  store,  transacting  business,  to  all  appear- 
ances, as  before,  and  made  purchases  of 
goods,  which  were  charged  to  him,  the  same 
as  before,  excepting  that  G.  W.  Sherman 
employed  the  clerks.  Before  the  goods  were 
attached  G.  W.  Sherman  paid  from  the  sales  of 
the  goods  $300  additional  in  cash,  and  subse- 
quently, and  before  the  trial,  turned  back  to 
his  brother  the  accounts  which  he  had  pur- 
chased with  the  stock,  it  is  stated,  for  collec- 
tion, and  J.  R.  Sherman  delivered  bads  to 
his  brother  all  of  the  $500  notes  excepting 
three,  although  no  further  payments  were 
made  thereon.  There  Is  also  testimony  tend- 
ing to  show  that  about  the  9th  of  Septem- 
ber, 1893,  the  representative  of  one  of  the 
wholesale  houses  to  which  J.  R.  Sherman 
was  indebted  presented  an  account  of  $165 
for  payment,  but  J.  R.  Sherman  told  him  that 
he  could  not  pay  this  account,  because  he  had 
not  gotten  his  money  yet  from  the  sale  of  the 
stock.  J.  R.  Sherman  denied  that  the  trans- 
fer was  made  with  the  Intent  to  hinder,  de- 
lay, or  defraud  his  creditors,  as  did  also  his 
brother.  The  case  was  submitted  to  the  Jury, 
evidently,  on  the  theory  that  the  evidence 
was  such  as  made  the  question  of  the  exist- 
ence of  fraud  a  question  of  fact  for  the  Jury 
to  determine.  And  this  theory  of  the  case 
seems  to  have  been  considered  proper  on  both 
sides,— at  least,  no  objection  seems  to  have 
been  made  to  the  court  considering  It  in  this 
way,— and  it  was  so  considered. 

The  only  question  raised  in  the  case  is  as 
to  the  correctness  of  the  Instructions  given 
by  the  court  to  the  Jury;  and  It  is  claimed 


that  the  court  erred  in  refusing,  on  the  ap- 
plication of  plaintiff,  to  Instmct  the  Jury 
that,  if  the  transfer  was  made  by  J.  R.  Sher- 
man to  defraud  his  creditors,  it  was  also 
frttudulent  as  to  the  vendee,  G.  W.  Sher- 
man, if  he  was  in  a  position  where  a  reason- 
ably prudent  man  could  and  would  have 
known  of  the  fraudulent  intent  of  the  ven- 
dor, and  that  if  the  vendee  had  notice  of  such 
facts  as  would  awaken  the  suspicion  of  a 
man  of  ordinary  prudence,  and  lead  him  to 
make  inquiry,  which,  if  pursued,  would 
have  led  to  his  full  knowledge  of  the  fraud 
of  the  vendor,  he  was  chargeable  with  no- 
tice of  the  vendor's  fraudulent  intent.  The 
plaintiff  asked  these  Instructions  In  different 
forms,  so  that  the  question  as  to  whether  or 
not  the  plaintiff  was  entitled  to  an  instruc- 
tion of  this  character  is  clearly  raised.  The 
court  refused  this  request,  but  gave  the  in- 
struction In  a  .modified  form,  to  the  effect 
that  t^e  Jury  could  not  find  that  the  transfer 
was  fraudulent  and  void  as  against  G.  W. 
Sherman  unless  they  should  find  from  a  pre- 
ponderance of  the  evidence  that  he  had  no- 
tice or  knowledge  of  the  fraudulent  intent 
on  the  part  of  J.  R.  Sherman.  It  is  claimed 
by  plaintiff  In  error,  and  it  is  not  disputed  by 
the  defendant  in  error,  that  It  was  the  view 
of  the  learned  Judge  who  tried  .the  case  be- 
low that  it  was  entitled  to  the  instruction 
asked,  but  that  it  could  not  be  given  because 
of  the  decision  of  this  court  in  the  case  of 
Chandler  v.  Colcord,  1  Okl.  260,  32  Pac.  330, 
where  It  was  held  erroneous  to  give  the 
Jury  Just  such  an  Instruction.  If  we  con- 
sidered the  decision  of  Chandler  v.  Colcord 
upon  this  question  to  be  good  law,  no  fur- 
ther consideration  of  this  case  would  be  nec- 
essary, but  the  matter  would  end  at  once 
by  affirmance  of  the  Judgment  of  the  court 
below.  But  we  do  not  believe  that  the 
conclusion  there  reached  on  the  proposition 
of  law  here  involved  was  correct,  either 
as  a  determination  of  what  the  law  of 
fraudulent  conveyances  is  in  this  territory 
by  virtue  of  th^  adoption  of  the  laws  of 
another  Jurisdiction,  or  from  a  conslderar 
tion  of  the  decisions,  generally  upon  the 
question.  We  would.  In  fact,  were  It  not 
for  the  Chandler  v.  Colcord  decision,  consid- 
er the  question  so  well  settled  by  the  au- 
thorities as  to  make  it  entirely  unnecessaiy 
for  us  to  consider  the  matter  at  any  length. 
But;  this  court  having  decided  the  law  dif- 
ferently from  what  It  Is  contended  to  be  by 
plaintiff  In  error,  the  overruling  of  our  for- 
mer decision  should  be  attended  by  such  a 
consideration  of  the  matter  as  to  show  that 
we  are  not  only  Justified,  but  are  required 
to  do  so.  The  question  involved  In  the 
Chandler  v.  Colcord  case  In  point  in  this  was 
as  to  the  correctness  of  two  instructions 
given  by  the  probate  court,  the  one  of  which 
pertinent  to  the  case  at  bar  is  as  follows: 
"First.  The  court  further  instructs  the  Jury 
that  when  a  transfer  of  property  is  made 
with  intent  on  the  part  of  the  person  mak- 
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Ing  It  to  hinder,  delay,  or  defraud  his  cred- 
itors, and  the  party  to  whom  the  transfer  1b 
made  had  knowledge  of  the  fticts  and  dr- 
cnmstances  from  ,which  such  fraudulent  In- 
tent might  reasonably  and  naturally  be  In- 
ferred by  an  ordinarily  cautious  person,  then 
such  transfer  is  fraudulent  and  void  aa 
against  the  rights  of  the  creditors."  Concern- 
ing this  Instruction,  the  court  held:  "As  to  the 
Instruction^  which  appear  to  have  been  given 
at  the  instance  of  appellee,  the  first  and  third 
were  erroneous,  and  should  not  have  been 
given.  A  fraudulent  intent  on  the  part  of  a 
vendor  or  mortgagor  to  hinder,  delay,  and 
defraud  bis  creditors  is  not  of  itself  suffi- 
cient to  defeat  the  sale  or  mortgage.  It  1» 
essential  to  tliat  end  that  the  vendee  or 
mortgagee  should  participate  in  that  design. 
The  fraudulent  Intent  must  be  mutual.  Melz- 
sell  T.  Williamson,  35  III.  529;  Herkelrath  v. 
Stookey,  63  111.  486."  The  matter  for  con- 
sideration in  that  case  was,  as  is  also  in  the 
case  at  bar,  a  question  of  notice,  rather  than 
the  question  of  fraud  itself.  It  was  a  ques- 
tion of  good  faith  on  the  part  of  the  trans- 
feree, rather  than  the  question  as  to  whether 
or  not  the  transfer  itself  was  in  violation  of 
the  rights  of  creditors,  and  therefore  void. 
The  conclusion  reached  by  the  court,  that 
the  instruction  there  given,  and  designated 
as  "first"  of  the  two  which  were  being  con- 
sidered together,  was  erroneous,  is  not,  in 
our  Judgment,  supported  either  by  the  au- 
thorities upon  which  the  conclusion  was  bas- 
ed or  by  the  law  on  the  question.  In  the 
case  of  Melxsell  v.  Williamson  the  trial 
court  was  asked  to  instruct  the  Jury  that  if 
they  believed  from  the  evidence  that  the 
mortgage  was  not  bona  fide,  but  was  made 
to  hinder  and  delay  creditors  of  said  Melx- 
sell, then  the  Jury  are  to  find  the  defendant 
not  guilty.  The-  supreme  court  held  that 
the  objections  to  this  Instruction  were  obvi- 
ous; that  "the  intent  of  P.  Melxsell  to  delay 
and  hinder  his  creditors  is  not,  under  re- 
I>eated  decisions  of  this  court,  sufficient 
This  intent  must  be  mutual.  Both  the  mort- 
gagor and  mortgagee  must  harbor  the  in- 
tent" And  in  the  case  of  Herkelrath  v. 
Sitookey  the  trial  court  instructed  the  Jury 
that  if  the  mortgage  was  made  to  hinder, 
delay,  and  defraud  creditors,  It  was  void, 
even  though  th^  mortgagee  had  Just  claims 
against  the  mortgagor;  and  the  court  held: 
"If  this  Instruction  had  been  so  framed  as 
to  require  both  the  mortgagor  and  mort- 
gagees to  have  participated  in  the  fraudu- 
lent Intent  In  order  to  avoid  the  mortgage. 
It  would  have  be^i  unobjectionable.  The 
Jniy,  however,  would  probably  understand 
such  an  instruction  as  referring  only  to  the 
intent  of  the  mortgagor.  A  fraudulent  in- 
tent on  his  part  alone  would  not  vitiate  the 
instrument" 

It  will  be  observed  that  the  decision  in  nei- 
tlier  of  these  cases  was  upon  the  question 
as  to  whether.  If  the  transfer  was  fraudu- 
lent—that is,  if  it  was  a  transfer  wliich  the 
T^lF.no.5 — 10 


party  making  the  conveyance  was  prohibit- 
ed by  law  from  making,  or  if  the  convey- 
ance  was  one  which  was  made  In  violation 
of  the  rights  of  creditors,— the  transferee 
must  have  had  actual  notice  of  such  fraud 
and  such  fraudulent  intent  on  the  part  oC 
the  maker  of  the  transfer,  or  whether  or  not 
notice  of  such  facts  and  circumstances  as 
would  put  a  reasonably  prudent  man  on  in- 
quiry would  have  been  sufficient  to  deprive 
him  of  the  character  of  a  bona  fide  pur- 
chaser. Manifestly,  in  order  to  make  a 
transfer  void  as  against  the  rights  of  cred- 
itors, there  must  be  somethmg  more  tiian 
simply  fraud  on  the  part  of  the  parties  mak- 
ing the  transfer.  If  the  transferee  lias  no 
notice,  he  is  not  under  the  Illinois  decisions, 
a  participant  in  the  fraud,  and  the  convey- 
ance cannot  t>e  held  void  as  to  him  simply 
because  the  transfer  is  fraudulently  made  by 
the  maker  thereof;  and  an  instruction  which 
made  the  transfer  fraudulent  simply  be- 
cause of  the  conduct  of  the  person  making 
the  transfer,  and  which  left  entirely  out  of 
consideration  the  conduct  of  the  transferee, 
vpas  manifestly  erroneous.  The  learned 
chief  Justice  was  probably  drawn  into  the 
error  which  was  committed  In  holding  that 
the  instruction  under  consideration  in  the 
case  of  Chandler  v.  Colcord  was  erroneous 
by  giving  too  much  consideration  to  the 
term  "participation,"  as  he  drew  it  from  the 
Illinois  decisions,  and  gathering  from  them 
that  the  participation  on  the  part  of  the 
transferee  which  would  make  the  convey- 
ance fraudulent  must  be  some  affirmative  ac- 
tion on  his  part  In  consummating  the  fraud- 
ulent intent  of  the  maker  of  the  Instrament 
It  does  not  mean  this  when  used  with  refer- 
ence to  fraudulent  conveyances.  It  does  not 
mean  that  the  vendee  or  mortgagee  should 
do  any  act,  In  furtherance  of  the  fraudulent 
design  of  the  maker,  other  than  the  taking 
of  tlie  fraudulent  conveyance  with  knowl- 
edge or  notice,  direct  or  constructive,  that 
the  conveyance  is  a  prohibited  one,  and  is 
made  by  the  person  who  makes  It  with  the 
fraudulent  intent  to  hinder  or  defeat  his 
creditors.  The  transferee  is  a  participator 
in  the  fraud,  where  that  term  is  used,  if  he 
takes  the  fraudulent  conveyance  under  cir- 
cumstances where  the  law  will  impute  to 
him  knowledge  of  the  purpose  of  the  maker 
of  the  conveyance,  without  his  actively  taking 
part  In  the  fraudulent  design  of  the  transfer' 
other  than  the  taking  of  it 

Bump,  in  his  valuable  work  on  Fraudulent 
Conveyances,  on  page  200,  says:  "If  the 
grantee  has  notice  of  the  debtor's  fraudulent 
intent  the  transfer  is  void,  without  reference 
to  ills  actual  Intent  'X'he  law  In  such  case 
charges  him  with  that  guilty  knowledge 
which  makes  him  a  participator  in  the 
fraud."  Again,  on  page  202,  he  says:  "If  he 
has  notice  of  such  facta  and  circumstances, 
he  is  considered  either  to  know  the  fraudu- 
lent intent  or  to  purposely  omit  to  make 
those  Inquiriee  which  an  ordinarily  cautious 
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and  prudent  man  In  the  same  situation  would 
make.  And  In  eitber  case  be  Is  chargeable 
with  participation  in  the  fraud."  So  the 
question  as  to  whether  or  not  the  transferee 
must  participate  In  the  fraud  of  the  vendor 
in  order  to  make  a  conveyance  void  does  not 
determine  the  question  in  ccmtroversy.  If 
that  term  is  used  to  designate  the  conduct 
of  the  vendee  or  mortgagee  which  will  make 
the  transfer  void,  it  does  not  determine  ttiat 
the  instruction  which  was  given  by  the  lower 
court  in-  Chandler  v.  Colcord  was  en-oneous, 
for  he  Is  a  participator  if  he  takes  it  with 
knowledge  of  the  fraudulent  design  and  pur- 
pose of  the  person  making  the  fraudulent 
conveyance.  We  do  not  think,  however,  that 
this  is  an  apt  word  to  use.  Its  ordinary 
meaning  might  be  taken  to  imply  the  re- 
quirement of  more  activity  on  the  part 
of  the  transferee  than  is  necessary  to  be 
shown,  and  it  does  not  properly  comprebend 
the  great  variety  of  cases  in  which  the  ccai- 
duct  on  the  part  of  the  transferee  will  make 
the  transfer  which  is  fraudulent  on  the  part 
of  the  person  making  it  also  fraudulent  on 
the  part  of  the  person  who  takes  the  trans- 
fer. To  make  a  transfer  which  is  fraudulent 
as  to  the  penon  making  it  also  fraudulent  as 
to  the  person  taking  it,  requires  nothing  more 
to  h»  shown  than  simply  that  the  vendee  had 
notice  of  such  facts  as  would,  under  the  law, 
prevent  his  taking  it. 

Our  statutes  defining  the  rights  of  debtor 
and  creditor,  and  with  reference  to  the  law 
of  notice,  actual  and  constructive,  are  adopt- 
ed fropi  Dakota;  and  there  it  was  held,  in 
Gross  V.  Evans,  1  Dak.  387,  46  N.  W.  1132. 
prior  to  the  time  we  adopted  its  statute,  that: 
"Actual  notice  of  a  prior  unrecorded  convey- 
ance, or  of  any  title,  legal  or  equitable,  to 
the  premises,  or  knowledge  and  notice  of  any 
facts  which  would  put  a  prudent  man  upon 
inquiry,  impeaches  the  good  faith  of  the  sub- 
sequent purchaser.  There  should  be  proof  of 
actual  notice  of  prior  title  or  prior  equities, 
or  circumstances  tending  to  prove  such  prior 
rights,  which  affect  the  conscience  of  the 
subsequent  purchaser.  Actual  notice,  of  It- 
self, Impeaches  the  subsequent  conveyance. 
Proof  of  circumstances,  short  of  actual  no- 
tice, which  would  put  a  prudent  man  upon 
Inquiry,  authorizes  the  court  or  jury  to  infer 
and  find  actual  notice.  Or,  to  express  it 
exactly,  good  faith  consists  in  an  honest  In- 
tention to  abstain  from  taking  any  uncon- 
scientious advantage  of  another,  even  through 
the  forms  and  technicalities  of  law,  together 
with  an  absence  of  all  information  or  belief 
of  facts  which  would  render  the  transaction 
unconscientious.  And  notice  Is  either  actual 
or  constructive.  Actual  notiee  consists  in  ex- 
press information  of  a  fact.  Constructive  no- 
tice Is  notice  imputed  by  the  law  to  a  per- 
son not  having  actual  notice;  and  every  per- 
son who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,  and  who  omits  to 
make  such  Inquiry  with  reasonable  diligence, 


Is  deemed  to  have  constructive  notice  of  the 
fact  itself." 

In  Young  v.  Harris,  4  Dak.  367,  32  N.  W. 
97,  decided  in  1887,  the  following  instruction: 
"I  also  instruct  you  that  a  transfer  of  per- 
sonal property  made  with  intent  on  the  part 
of  the  seller  to  delay  and  defraud  his  cred- 
itors, and  the  party  to  whom  the  transfer  Is 
made  has  knowledge  of  the  fiicts  and  circum- 
stances from  which  such  fraudulent  intent 
might  reasonably  and  naturally  be  inferred 
by  an  ordinarily  cautious  person,  is  fraudu- 
lent and  void  against  the  rights  of  creditors," 
—while  it  was  hdd  to  be  as  liberal  as  the 
person  attacking  the  conveyance  on  the 
ground  of  fraud  could  claim  the  law  to  be, 
was  yet  held  to  be  pr(^)er  as  limiting  and 
qualifying  the  expression  "in  good  faith" 
used  in  another  part  of  the  instructiona. 

In  Shauer  v.  Alterton,  151  TI.  S.  607,  14 
Sup.  Ct.  442.  the  proper  construction  of  the 
Dakota  statute  with  reference  to  fraudulent 
transfers  was  before  the  supreme  court  of 
the  United  States.  Concerning  it,  Mr.  Justice 
Harlan,  after  referring  to  the  constnictlcm 
placed  upon  the  law  in  Dakota,  and  In  hold- 
ing that  the  Instruction  which  was  given  by 
the  trial  court,  under  the  Dakota  statute, 
similar  to  that  which  was  asked  for  by  the 
plaintiff  below,  was  proper,  said:  "A  less 
stringent  rule  cannot  be  applied  to  the  Da- 
kota statute  relating  to  transfers  of  property 
with  intent  to  delay  or  defraud  creditors. 
The  plaintiff  had  the  right,  by  a  purchase  of 
his  brother's  stock  of  merchandise,  to  obtain 
payment  of  his  claims  In  preference  to  the 
claims  of  other  creditors.  But  the  statute 
of  Dakota,  however  liberally  construed  in 
favor  of  purchasers  from  a  fraudulent  debtor, 
will  not  permit  him  to  enjoy,  to  the  exdusion 
of  other  ereditora  the  fruits  of  his  purchase, 
when  the  sale  was  made  with  the  Intent  to 
delay  or  defraud  other  creditors.  If  he  had, 
at  the  time,  actual  notice  of  such  intent  or 
knowledge  of  such  circumstances  or  facts  as 
were  sufficient  to  put  a  prudent  person  upon 
an  inquiry  that  would  have  disclosed  the  ex- 
istence of  such  intent  upon  the  part  of  the 
vendor.  The  plaintiff  could  not  properly 
have  claimed  a  more  favorable  interpretation 
of  the  Dakota  statute  than  was  given  to  It 
by  the  court  below.  A  statute  tliat  declares 
every  transfer  of  property  made  with  intent 
to  delay  or  defraud  any  creditor  of  his  de- 
mands void  against  all  creditors  of  the  debtor 
would  be  wholly  defeated  in  its  operation  if 
the  rights  of  the  transferee  were  not  subjei-t 
to  the  rule  that  'whatevear  is  notice  enough 
to  excite  attention  and  put  the  party  on  his 
guard,  and  call  for  inquiry.  Is  notice  of  every- 
thing to  which  such  Inquiry  might  have  led.' 
Wood  V.  Carpenter,  101  U.  S.  135,  141;  Ken- 
nedy V.  Green,  3  Mylne  &  K.  699,  722."  The 
case  of  Shauer  v.  Alterton  was  an  appeal 
from  a  decision  of  the  supreme  court  of  the 
territory  of  Dakota,  rendered  also  before  we 
adopted  the  Dakota  statute;  and  these  cita- 
tions and  excerpts  from  decided  cases  will 
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certainly  be  amply  aufflclent  to  show  what 
the  law  la,  and  was.  In  the  jurisdiction  trom 
which  we  have  borrowed  our  statute,  and 
what  the  law  la,  by  adoption,  here;  and  the 
rule,  which  we  think  the  proper  one,  not  only 
has  the  law  Itself  ingrafted  Into  the  Jarls- 
prudence  of  this  territory  to  support  It,  but  is 
amply  supported  by  the  decisions  of  the 
highest  courts  In  the  states. 

In  Hough  T.  Dickinson,  58  Mich.  89,  24  N. 
W.  809,  the  trial  court  had  given  the  follow- 
ing instruction:  "^9)  Fraudulent  Intent  can- 
not be  Inferred  by  the  jury  without  proof, 
but  It  must  be  proved,  like  any  other  act, 
to  the  satisfaction  of  the  jury;  and,  unless 
such  fraudulent  intuit  is  proved  on  the  part 
of  both  Pier  &  Wagley  and  Bough  &  Wagley 
by  a  preponderance  of  the  evidence,  the  ver- 
dict of  the  jury  should  be  for  the  plaintiffs." 
Ck>ncemiiig  this,  the  court  said:  "The  charge 
as  given  in  the  ninth  request  is  not  in  ac- 
cordance with  the  rule  as  laid  down  by  the 
courts  upon  that  subject  A  fraudulent  in- 
tent on  the  part  of  Pier  &  Wagley,  and  notice 
or  luiowledge  of  such  Intent  on  the  part  of 
Hougb  &  Wagley,  is  sufficient  to  avoid  the 
sale,  without  any  proof  whatever  of  actual 
fraudulent  intent  on  the  part  of  these  latter 
parties.  It  is  generally  held  that  knowledge 
of  facta  sufficient  to  put  an  ordinarily  pru- 
dent man  on  inquiry  is  all  tliat  is  required, 
and  the  charge  of  the  court  went  too  far." 

A  very  late  expression  of  the  rule  in  Kan- 
sas is  found  in  the  following  language  taken 
from  the  opinion  in  Martin  v.  Marshall,  64 
Kan.  147,  37  Pac.  077:  "That  good  faith  Is 
essential  to  support  the  sale  cannot  be  ques- 
tioned. If  Martin  &  Co.  knew  of  the  fraudu- 
lent intoit  of  ttie  Pelletiers,  and  bought  with 
that  knowledge,  they  cannot  claim  to  be  bona 
fide  purchasers.  'Knowledge  of  facts  suffi- 
cient to  excite  the  suspicions  of  a  prudent 
man,  and  put  him  upon  Inquiry,  is,  as  a  gen- 
eral proposition,  equivalent  to  a  knowledge 
of  tbe  ultimate  fact.'  Phillips  v.  Reitz,  1(S 
Kan.  396;  Tied.  Sales,  f  329;  Scbulein  ▼. 
Hainer.  48  Kan.  249,  29  Pac.  171." 

By  Mr.  Justice  Johnson,  speaking  for  the 
court,  in  Goilober  v.  Martin,  33  Kan.  252,  6 
Pac  267,  it  is  said:  "Actual  knowledge  by 
a  vendee  of  the  fraudulent  intent  of  the  ven- 
dor is  not  essential  to  render  the  sale  void. 
If  tbe  .facts  brought  to  his  attention  are  such 
as  to  awaken  suspicion,  and  lead  a  man  of 
ordinary  prudence  to  make  inquiry,  he  is 
chargeable  with  notice  of  the  fraudulent  in- 
tent, and  with  participation  In  the  fraud," 
—citing  Phillips  V.  Reltz,  16  Kan.  396;  Kurtz 
V.  Miller,  26  Kan.  314;  McDonald  v.  Gaunt, 
30  Kan.  693,  2  Pac.  871. 

In  BoUman  v.  Lucas,  22  Keb.  796,  36  N. 
W.  465,  Mr.  Justice  Cobb,  in  defining  the 
mle  in  that  state,  and  speaking  for  the  court, 
said:  "Throughout  the  series  of  instructions 
given  at  the  request  of  the  plaintiff,  the  jury 
are  told,  more  or  less  explicitly,  that  while 
the  sale  of  the  goods  by  McCIintock  &  Wilson 
may  bave  been  made  with  whatever  fraudu- 


lent intent  to  hinder,  delay,  and  defrand  their 
creditors,  although  this  fraudulent  intent  on 
their  part  may  have  been  known  to  tbe 
plaintiff,  yet  if  the  purchase  on  hi»  part  was 
made  bona  fide,  and  solely  for  the  purpose 
of  collecting  a  debt  due  him  from  them,  then 
the  sale  is  good  and  unaffected  by  the  fraud- 
ulent intent  of  McCIintock  &  Wilson.  This 
is  not  the  law  as  understood  by  this  court. 
In  the  case  of  Temple  v.  Smith,  13  Neb.  513, 
14  N.  W.  527,  cited  by  counsel  for  plaintiff 
in  error,  the  court,  in  tbe  <q;>inlon  of  tbe 
present  chief  justice,  say:  'But  where  a  pur- 
chaser has  notice  of  the  fraudulent  Intent  of 
the  person  from  whom  he  purchases,  or  has 
notice  of  such  facts  as  would  put  d  man  of 
ordinary  prudence  upon  inquiry  which  would 
have  led  to  a  knowledge  of  the  frauduieni 
purpose  of  the  person  selling  the  goods,  be  if> 
not  a  bona  fide  purchaser,'— citing  Zuver  v 
Lyons,  40  Iowa,  610;  Jones  v.  Hetherinf 
ton,  45  Iowa,  681;  Bradford  v.  Beyer,  IT 
Ohio  St.  388;  Brown  v.  Cutler,  8  Ohln 
142." 

The  same  rule  is  announced  in  Dorrlngton 
V.  Minnick,  15  Neb.  397,  19  N.  W.  45a 

In  Hooser  v.  Hunt.  65  Wis.  71,  26  N.  W 
442,  Cole,  0.  J.,,  announces  the  well-8ettlc<) 
rule  of  that  state  in  the  following  language: 
"The  words  'actual  notice'  in  section  224:^. 
Itev.  St.,  and  "previous  notice"  in  section 
2324,  Rev.  St.,  are  equivalent  expressions: 
and  the  rule  Is  stated  in  the  opinion  'that  no- 
tice must  be  held  to  be  actual  when  the  suit- 
sequent  purchaser  has  actual  knowledge  of 
such  facts  as  would  put  a  prudent  man  upon 
inquiry  which,  if  prosecuted  with  ordinarj 
diligence,  would  lead  to  actual  notice  of  tho 
right  or  title  In  conflict  with  that  which  ht 
is  about  to  purchasa  Where  the  subsequeni 
purchaser  has  knowledge  of  such  facts,  It  be- 
comes his  duty  to  make  inquiry;  and  he  is 
guilty  of  bad  faith  if  he  neglects  to  do  so. 
and  consequently  he  will  be  charged  with 
the  actual  notice  he  would  have  received  had 
he  made  the  inquiry.' "  This  language  wa.« 
used  in  a  case  involving,  as  the  one  at  bar 
does,  the  question  of  a  fraudulent  convey- 
ance to  hinder  and  delay  creditors,  and  the 
case  is  fully  parallel  to  the  one  at  bar,  be- 
cause, as  heretofore  suggested,  we  have  n 
statute  with  reference  to  actual,  and  con- 
structive notice  in  this  territory,  and  which 
provides  that  (St  1893,  par.  2073)  "every  per- 
son who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  Inquiry 
as  to  a  particular  fact,  and  who  omits  to 
make  such  inquiry  with  reasonable  diligence, 
is  deemed  to  have  constructive  notice  of  the 
fact  itself." 

In  Singer  v.  Jacoln,  11  Fed.  659,  Judge 
Caldwell,  stating  the  opinion  for  the  court, 
after  holding  that,  to  avoid  a  sale  on  the 
ground  of  fmud,  it  is  not  necessary  that 
the  purchaser  should  have  actual  notice  of 
the  fraudulent  purpose  of  the  vendor,  uses 
the  following  language  of  Bigelow,  EYaud 
(page  289):     "If   facts  are   brought   to   the 
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knowledge  of  a  party  which  would  put  him, 
as  a  man  of  common  sagacity,  upon  Inquiry, 
he  la  bound  to  Inquire;  and  If  he  neglects 
to  do  so  he  will  be  chargeable  with  notice  of 
what  he  might  hare  learned  upon  examina- 
tion." 

Bump,  In  his  treatise  on  Fraudulent  Con- 
veyances, sums  up  the  rule,  on  page  201,  as 
follows:  "It  is  not  necessary  that  the  gran- 
tee shall  have  actual  linowledge  of  the  debt- 
or's intent  to  delay,  hinder,  or  defraud  bis 
creditors,  in  order  to  render  the  transfer  void. 
A  knowledge  of  facts  sufficient  to  excite  the 
suspicions  of  a  prudent  man,  and  to  put  him 
on  the  inquiry,  or  to  lead  a  person  of  ordi- 
nary peiSception  to  infer  fraud,  or  the  means 
of  knowing  by  the  use  of  ordinary  diligence, 
amounts  to  notice,  and  is  equivalent  to  actual 
knowledge,  in  contemplation  of  law.  •  •  ♦ 
If  he  has  notice  ot  facts  sufficient  to  put 
him  on  the  inquiry,  he  cannot  be  deemed  a 
bona  fide  purchaser."  On  page  203  he  says: 
"It  is  not  necessary  that  the  debtor  and  the 
grantee  shall  be  actuated  by  like  motives  to 
cheat  and  defraud  the  grantor's  creditors. 
The  motives  and  intentions  of  the  debtor  and 
grantee  may  be  different  If  the  grantee 
has  notice  at  the  time  that  the  debtor  is 
transferring  his  property  to  delay,  hinder, 
or  defraud  his  creditors,  it  will  make  the 
transfer  void,  although  he  has  no  wish  to  de- 
fraud them,  for  the  motive  is  imputed  to  him 
as  a  fraud  In  law,  and  makes  him  a  mala 
fide  purchaser." 

A  consideration  of  the  numerous  cases  cit- 
ed can  certainly  leave  no  doubt  but  that  the 
instruction  on  the  question  here  in  controver- 
sy, and  which  was  in  the  case  of  Chandler 
V.  Colcord  held  erroneous,  was  correct,  and 
that  the  instruction  which  was  asked  for  in 
the  court  below  should  have  been  given. 
The  Jury  were  directly  told  that  they  could 
not  hold  the  transfer  void  as  to  O.  W.  Sher- 
man, even  though  they  should  find  it  was 
fraudulently  made  by  J.  B.  Sherman,  unless 
they  should  find  that  Q.  W.  Sherman  had  no- 
tice of  the  fraud  which  3.  R.  Sherman  was 
perpetrating  upon  his  creditors,  if  his  con- 
duct was  fraudulent  This  did  not  go  far 
enough,  in  view  of  the  request  made  by  the 
plaintiff.  The  plaintiff  was  entitled,  on  his 
request,  to  have  bad  the  Jury  directed  that 
it  was  not  necessary  that  Q.  W.  Sherman 
should  have  had  actual  notice  of  the  fraud 
of  J.  R.  Sherman,  If  there  was  any,  but  that 
plaintiff  was  entitled  to  a  verdict  if  there 
wns  fraud  in  the  transfer,  and  If  O.  W. 
Sherman  had  notice  of  snch  facts  as  would 
cause  him,  as  a  pmdent  man,  to  suspect  the 
fraudulent  conduct  of  the  brother,  if  the 
Jury  should  find  there  was  any.  The  in- 
struction there  given,  at  least  against  the 
plaintiff's  request,  required  too  high  a  stand- 
ard of  proof  in  order  to  enable  the  plaintiff 
to  sustsin  its  charge  of  fraud  as  against  the 
vendee,  6.  W.  Shermaa  The  decision  in  the 
case  of  Chandler  v.  Colcord,  therefore,  so  far 
■as  It  Involves  this  question,  is  overruled,  and 


the  Judgment  of  the  court  below  In  this  case 
is  reversed,  and  a  new  trial  granted,  at  the 
costs  of  defendant  in  errcH*.  All  the  Justices 
concurring,  except  SCOTT,  J.,  not  sittlus- 


(S  OU.  04) 

BANK  OP  PBRRY  v.  COOKB  et  aL 

(Supreme  Court  of  Oklahoma.     Sept  7,  1895.) 

Cbattei,  Mobtoaob— Fowbb  in  Uobtoxoob  to 

Sblu 

1.  Where,  at  the  time  of  the  execution  of  a 
chattel  mortgage,  it  ia  understood  and  agreed  be- 
tween the  parties  that  the  mortgagor  shall  be 
allowed  to  remam  in  possession  of  the  mort- 
gaged property,  and  sell  and  dispose  of  the  same 
in  the  ordinary  course  of  trade,  and  apidy  the 
proceeds  to  his  own  use,  the  mortgage  is  ab- 
solutely void  as  to  creditors  of  the  mortgagor. 

2.  It  does  not  matter  whether  snch  agree- 
ment Is  oral  or  in  writing,  contained  within  the 
mortgage  or  withont;  if  such  an  agreement  was 
had,  the  mortgage  is  fraudulent  and  void  as  to 
creditors. 

(Syllabus  by  the  Court) 

Error  from  district  court,  P  county;  before 
Justice  A.  G.  C.  Blerer. 

Actions  by  Nix,  Halsell  &  C&  and  others 
against  Brogan  &  Jackson.  Certain  chat- 
tel mortgagees  interpleaded.  From  a  Judg- 
ment holding  a  mortgage  of  the  Bank  of 
Ferry  void,  the  bank  brings  error.    Altlrmed. 

On  the  9th  day  of  February,  1894,  Brogan 
&  Jackson,  a  firm  composed  of  J.  M.  Brogan 
and  Junius  E.  Jackson,  at  the  city  of  Peny, 
In  P  county,  executed  a  certain  chattel  mort- 
gage to  the  bank  of  Perry  for  the  sum  of 
$425,  due  in  10  days  after  date,  and  secured 
the  same,  on  the  entire  stock  of  groceries, 
flour,  feed,  etc.,  of  the  said  firm.  Said  mort- 
gage was  on  the  20th  day  of  February,  iS&i, 
filed  in  the  office  of  the  register  of  deeds  In 
said  county,  at  4^(0  o'clock  p.  m.  On  the  10th 
day  of  February,  1894,  J.  E.  Jackson  made, 
executed,  and  delivered  to  the  Bank  of 
Perry  at  Perry,  Okl.,  a  certain  Chattel  mort- 
gage on  all  of  the  stock  of  groceries,  tobacco, 
etc.,  of  the  said  Jackson,  to  secure  the  sum 
of  $225,  due  in  30  days  after  date,  said  mort- 
gage being  filed  for  record  on  the  20th  day  of 
February,  1894,  at  4:30  p.m.  On  the  9th  day  of 
February,  1894,  Brogan  &  Jackson  were  part- 
ners doing  a  general  merchandise  business. 
On  the  lOtb  day  of  February,  Xisti,  tbe  said 
firm  dissolved  partnership,  J.  B.  Jackson  as- 
suming control  of  the  business.  On  the  20th 
day  of  February,  1894,  J.  E.  Jackson  made, 
executed,  and  d^ivered  to  E.  H.  Cooke  a  cer- 
tain chattel  mortgage  on  the  entire  stock  of 
goods  of  the  said  Jackson,  to  secure  the  som 
of  $700,  due  on  demand,  said  mortgage  being 
filed  for  record  in  the  office  of  the  register 
of  deeds  of  said  P  county  on  the  20th  day  of 
February,  1894,  at  6  o'clock  p.  m.;  said  mort- 
gage being  subject  to  said  mortgages  to  tbe 
Bank  of  Perry.  At  4  o'clock  p.  m.  on  tbe 
20th  day  of  February,  1894,  the  plalntUC  In 
error  took  possession  of  the  stock  of  goods  In 
question,  under  tbe  mortgages  above  set  oat. 
On  the  same  day  Nix,  Halsell  &  Co.,  Henry 
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Flock,  and  Beid,  Murdock  &  Co.  levied  upon 
the  stock  of  goods  In  question,  under  an  order 
of  attachment,  In  the  order  named.  Follow- 
ing these  attachment  creditors,  Ei.  H.  Cooke 
filed  his  chattel  mortgage  on  said  stock,  and 
Dale  &  Nessly,  Armour  Packing  Couipany, 
and  Symns  Grocery  Company  followed  with 
writs  of  attachment  in  the  order  named.  On 
the  11th  day  of  June,  1894,  a.  Jury  being 
waived,  a  trial  was  had  before  the  court, 
and  the  court  made  the  following  findings  of 
fact  and  conclusions  of  law: 

"Findings  of  Fact 

"(1)  On  February  8, 1894,  J.  B.  Jackson,  be- 
ing indebted  to  E.  H.  Cooke,  executed  and 
delivered  to  Cooke  his  promissory  note,  pay- 
able on  demand,  for  the  sum  of  $700,  on  which 
note  demand  for  payment  was  made  on  Feb- 
ruary 20,  1894,  and  which  remains  unpaid. 
On  February  20,  1894,  J.  E.  Jackson  ezectited 
and  delivered  a  chattel  mortgage  to  E.  U. 
Cooke  on  a  certain  stock  of  groceries,  with 
all  fixtures,  furniture,  and  goods  of  every 
kind  and  character,  in  the  storeroom  in 
Perry,  P  County,  Oklahoma  Territory,  there- 
tofore owned  and  managed  by  Brogan  & 
Jackson,  the  Jackson  of  said  firm  being  J.  E. 
Jackson,  who  executed  this  mortgage.  The 
mortgage  contained  provisions  authorizing 
the  mortgagee  to  take  possession  of  the  prop- 
erty at  any  time  he  should  feel  unsafe  and 
Insecure.  It  also  contained  a  provision: 
'And  said  mortgagor  hereby  represents  that 
be  is  the  sole  and  exclusive  owner  of  the 
property  above  described,  and  that  there  is 
no  other  mortgage  or  lien  of  any  kind  there- 
on, except  to  the  Bank  of  Pwry.'  This  chat- 
tel mortgage  was  executed  in  Oklahoma  City, 
Oklahoma  Territory,  and  on  the  afternoon  of 
the  same  day  Jackson  and  Co<dce  both  came  to 
Perry,  arriving  in  Perry  about  5  o'clock  p.  m. 
E.  H.  Cooke  went  to  the  Bank  of  Perry,  and 
from  there  to  the  register  of  deeds'  office, 
where  he  filed  the  chattel  mortgage  at  5 
o'clock  p.  m. 

"(2)  On  February  9, 1894,  J.  M.  Brogan  and 
J.  E.  Jackson  were  partners  engaged  in  the 
mercantile  business  in  the  city  of  Perry, 
having  a  stock  of  groceries,  fiour,  feed,  etc., 
and  were  largely  indebted  to  numerous 
wholesale  merchants  for  goods  bought  on 
credit.  On  the  same  day,  February  9,  1894, 
J.  E.  Jackson  went  to  the  Bank  of  Perry,  in 
Peny,  O.  T.,  said  bank  being  a  banking  in- 
stitution, of  which  T.  K.  Robinson  was  presi- 
dent, and  F.  W.  Farrar  was  cashier,  and  bor- 
rowed of  said  bank  the  sum  of  $425,  and 
gave  therefor  his  note,  payable  10  days  after 
date,  and  to  secnre  the  same  gave  a  chattel 
mortage  signed  by  'Brogan  &  Jackson,  per 
J.  E.  Jackson,  Partner.'  This  mortgage  con- 
tained provisions  authorizing  the  mortgagor 
to  remain  in  possession  of  the  goods  and 
property  mortgaged.  Also  contained  a  pro- 
vision that  in  case  of  default  in  payment  of 
the  note  at  maturity,  or  in  case  the  mort- 
gagee should  at  any  time  feel  unsafe  or  inse- 


cure, 'It  shall  be  entitled  to  and  may  take 
and  hold  possession  of  said  mortgaged  prop- 
erty, at  the  expense  of  the  mortgagors,  until 
the  payment  of  the  note  or  performance  of 
the  act  for  the  performance  of  which  the 
mortgage  is  security.'  On  the  10th  day  of 
February,  1894,  the  firm  of  Brogan  &  Jack- 
son having  dissolved  partnership  on  that 
day,  J.  E.  Jackson  succeeding  said  firm,  said 
J.  E.  Jackson  again  went  to  the  Bank  of 
Perry,  and  borrowed,  in  his  own  name,  the 
sum  of  $250,  and  gave  therefor  his  note,  pay- 
able 30  days  after  date,  and  another  cbatt(A 
mortgage  on  the  same  stock  of  merchandise 
as  the  first;  said  chattel  mortgage  being  in 
the  same  form  and  containing  the  same  con- 
ditions as  the  mortgage  made  on  the  9th  day 
of  February  by  Brogan  &  Jackson.  These 
mortgagee  were  signed  in  the  presence  of  T. 
K.  Robinson,  the  president  of  the  said  bank, 
but  not  in  the  presence  of  any  other  person, 
and  were  not  signed  by  attesting  witness  in 
the  presence  of  Jackson;  but  afterwards 
T.  K.  Robinson  and  V.  O.  Talbert  signed  the 
mortgages  as  attesting  witnesses,  Jaclison 
not  being  informed  or  knowing  that  said 
parties  signed  the  mortgage  as  attesting  wit- 
nesses. By  agreement  between  the  Bank  of 
Perry,  through  T.  K.  Robinson,  as  president, 
and  J.  E.  Jackson,  these  mortgages  were  re- 
tained by  the  bank,  and  not  filed  of  record 
until  the  20th  day  of  February,  1894,  at  4:30 
o'clock  p.  m.,  for  the  reason  that  if  said 
mortgages  were  so  filed  they  would  injure 
and  ruin  the  commercial  credit  of  J.  E.  Jack- 
son. 

"(3)  J.  E.  Jackson  continued  to  run  his  m»- 
cantlle  business  and  buy  and  sell  goods  and 
merchandise  in  the  usual  course  of  trade, 
after  said  mortgages  were  given,  the  same 
exactly  as  before,  no  notice  of  any  kind  be- 
ing given  to  any  person  of  said  chattel  mort- 
gages until  the  20th  day  of  IJiebruary,  1894, 
the  goods  being  sold  from  said  stock,  and 
new  goods  bought  and  placed  therein  daily, 
some  of  the  purchases  being  made  during 
that  time  from  Nix,  Halsell  &  Co.,  and  some 
from  the  Armour  Packing  Company,  and 
during  the  time  from  the  10th  of  February, 
'1894,  to  and  including  the  20tb  day  of  Febni- 
ary,.1894,  before  these  mortgages  were  filed 
for  record,  more  than  $700  worth  of  goods, 
and  more  than  the  amount  of  the  notes  and 
Interest  given  to  the  Bank  of  Perry,  was 
sold  from  this  stock  of  goods  by  J.  E.  Jack- 
son; no  account  being  kept  of  the  same  ex- 
cepting of  the  amount  of  the  proceeds  of  such 
sales,  which  were  deposited  by  J.  E.  Jackson 
in  the  Bank  of  Perry,  $465  of  such  amount 
being  deposited  in  the  Bank  of  Perry  ($100 
of  the  amount  of  such  sales  was  retained  by 
J.  E.  Jackson),  and  the  balance  of  the  pro- 
ceeds of  such  sales  being  expended  in  the 
purchase  of  goods  for  said  store  and  in  run- 
ning expenses  of  said  store  and  other  ex- 
penses of  said  J.  E.  Jackson.  From  Febru- 
ary 10,  1894,  to  February  17,  1894,  inclusive, 
J.  E.  Jackson  deposited  in  the  Bank  of  Perry 
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the  sum  of  $1,001.60,  of  which  snm  there  re- 
mained In  the  Bank  of  Perry  to  the  credit  of 
J.  E.  Jackson  on  the  20th  day  of  February, 
1894,  the  sum  of  $155.74. 

"(4)  On  the  19th  day  of  February,  1894,  J. 
B.  Jackson  went  to  Oklahoma  City,  Okla- 
homa Territory,  leaving  In  charge  of  said 
store  W.  G.  Shapland,  as  clerk  In  said  store. 
Said  Shapland  was  given  no  authority  what- 
ever to  turn  the  possession  of  said  store  over 
to  the  Bank  of  Perry  or  to  any  other  person. 

"(5)  Shortly  after  4  o'clock  on  the  20th  day  of 
February,  1894,  F.  W.  Farrar,  cashier  of  the 
Bank  of  Perry,  deeming  the  bank  insecure  in 
its  claim  of  a  chattel-mortgage  lien  on  said 
stock  of  goods  under  the  said  two  mortgages 
of  February  9  and  10,  1894,  went  to  the  store 
and  place  of  business  of  J.  E.  Jackson,  and 
found  W.  G.  Shapland  In  charge  and  posses- 
sion thereof,  and  demanded  possession  of  the 
store  under  said  chattel  mortgages;  and  said 
Shapland,  believing  that  said  Farrar  had  or 
would  have  an  officer  with  him  to  enforce  his 
demand,  delivered  the  key  to  the  front  door 
of  the'  store  to  said  Farrar,  but  refused  to 
deliver  the  possession  of  the  store  to  said  Far- 
rar, and  said  Shapland,  together  with  Miss 
Harbalds,  another  clerk  in  said  store,  re- 
mained in  the  store  building,  and  in  posses- 
sion of  said  store,  together  with  one  Hart, 
who  had  come  to  said  store  with  said  Farrar 
to  procure  said  possession,  and  the  front  door 
of  the  store  was  locked  at  that  time.  Some 
of  the  goods  of  said  stock,  when  the  door  was 
locked,  were  left  outside  in  front  of  said  place 
of  business  as  usual. 

"(8)  On  the  20tb  day  of  February,  1894,  and 
at  the  time  F.  W.  Farrar  went  to  the  store 
of  said  J.  E.  Jackson  to  obtain  possession  of 
said  stock,  J.  M.  Brogan  and  J.  E.  Jackson, 
as  partners,  and  J.  E.  Jackson,  since  the  dis- 
solution of  the  partnership  In  the  name  of 
Brogan  &  Jackson  (no  notice  of  such  dissolur 
tlon  having  been  given  the  creditors,  so  far 
as  the  evidence  shows),  were  Indebted  to  nu- 
merous parties,  among  others,  in  the  follow- 
ing amounts,  to  wit:  Nix,  Halsell  &  Co., 
$954.49;  Henry  Flock,  $370;  Reld,  Murdock 
&  Co.,  $980.17;  Dale  &  Nessly,  $203.89;  Ar-. 
mour  Packing  Company,  $249.08;  Symns  Gro- 
cery Company,  $420.11,-Hsald  creditors  being 
entirely  unsecured.  Immediately  after  the 
front  door  of  the  store  was  locked,  an  order 
of  attachment  issued  out  of  the  probate  court 
of  P  county,  Oklahoma  Territory,  in  the  suit 
of  Nix,  Halsell  &  Co.  against  Brogan  &  Jack- 
son, for  the  sum  of  $%4.49  and  costs,  was  de- 
livered to  the  sherlft,  who  immediately  pro- 
ceeded to  the  store  of  said  Jackson,  and  the 
former  place  of  business  of  Brogan  &  Jack- 
son; and  immediately  thereafter,  and  within 
a  very  few  minutes,  and  while  the  sheriff  was 
at  the  door  of  said  store,  orders  of  attach- 
ment were  also  delivered  to  the  sheriff  in  the 
case  of  Henry  Flock  and  Reid,  Murdock  & 
Co.,  which  were  attachment  suits  brought  to 
recover  the  accounts  of  said  creditors  against 
Brogan  &  Jackson.     The  sheriff  immediately 


seized  upon  the  goods  on  the  outside  of  the 
store,  and  the  door  being  closed,  and  be  being 
unable  to  obtain  admittance,  declared  that  he 
attached  said  goods  on  the  outside  of  the  store 
and  the  goods  In  the  store  under  and  by  vir- 
tue of  said  writs  of  attachment;  and  the  sher- 
iff remained  at  the  door  of  said  store— that  is, 
the  deputy  sheriff  so  did— until  when  a  short 
time  thereafter,  and  about  6  o'cloe*.  J.  B. 
Jackson  came  to  the  store  and  delivered  to 
the  sheriff  the  key  to  the  doors,  and  the  store 
was  unlocked,  and  the  sheriff  entered  the 
store  with  said  writs  of  attachment,  and  re- 
mained in  the  above  possession  of  the  same; 
the  sheriff  and  Farrar  agreeing  then  that  the 
matter  should  rest  as  it  was  until  an  indemni- 
ty bond  should  be  given,  which  bonds  were 
given  the  next  day,  and  the  goods  and  prop- 
erty were  Inventoried  and  appraised  under 
the  writs  of  attac.hment  When  the  sheriff, 
with  J.  E.  Jackson  and  representatives  of  the 
creditors,  entered  the  store,  Farrar  was  there, 
and  J.  B.  Jackson  and  his  clerk,  W.  G.  Shap- 
land, both  protested  that  Farrar  had  no  right 
to  take  possession  of  said  stock,  and  both  re- 
fused to  give  the  said  Farrar  possession  of 
said  stock  under  the  two  mortgages  to  the 
Bank  of  Perry. 

"(7)  The  writ  of  attachment  in  the  ease  of 
Nix,  Halsell  &  Co.  was  levied  on  the  outside 
of  the  store  by  taking  possession  of  the  goods 
there,  and  by  declaration  of  the  sheriff  that 
he  attached  the  goods  within,  at  4:28  o'clock 
p.  m.  of  said  day,  and  the  same  proceeding 
was  had  under  the  Henry  Flock  order  at  4:29 
o'clock.  The  mortgages  to  the  Bank  of  Per- 
ry were  filed  at  4:30;  the  order  of  attach- 
ment In  the  case  of  Reid,  Murdock  &  Co.  was 
levied  in  a  similar  manner  at  4:41  o'clock  in 
the  afternoon  of  said  20th  day  of  Februarj-. 
1894;  the  mortgage  to  E.  H.  Cooke  was  filed 
at  5  o'clock  p.  m.,  February  20,  1894;  at  5:13 
o'clock  p.  m.,  February  20,  1894,  a  writ  of 
attachment  was  delivered  to  the  sheriff  in  the 
case  of  Dale  &  Kessly  against  Brogan  &  Jack- 
son, upon  their  claim;  and  at  10:07  o'clock  a. 
m.,  February  21,  1894,  a  writ  of  attachment 
was  delivered  to  the  sheriff  upon  the  claim  of 
the  Armour  Packing  Company  against  Bro- 
gan &  Jackson;  and  February  23,  1894,  at 
10:08  a.  m.,  a  writ  of  attachment  was  also 
delivered  to  the  sheriff  in  the  case  of  Symns 
Grocery  Company  against  Brogan  &  Jackson. 
The  goods  were  held  by  the  sheriff,  and  were 
sold  by  him,  under  the  order  of  the  probate 
court,  in  said  various  attachment  suits;  and 
said  goods  sold  for  $3,700,  which  money  is  in 
the  hands  of  the  receiver  appointed  in  this 
canse. 

"(8)  On  the  22d  day  of  February,  1891, 
Judgments  were  taken  In  the  probate  court 
for  the  amounts  of  the  claims  stated  in  the 
case  of  Nix,  Halsell  Sp  Co..  Henry  Flock,  and 
Reid,  Murdock  &  Co.  against  Brogan  &  Jack- 
^n,  and  on  the  5th  day  of  June,  1894,  Judg- 
ment was  taken  for  the  amount  of  the  claim 
of  Dale  &  Nessly.  The  suits  of  Armour  Pack- 
ing Company  and  Symns  Grocery  Comimny 
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are  still  pendlog.  The  attachments  and  all 
of  the  salts  in  which  Judgments  were  taken 
were  sustained;  In  the  others,  not  deter- 
mined, the  attachments  are  still  In  force  and 
not  dissolyed. 

"(9)  That  the  chattel  mortgage  made  by  J. 
B.  Jackson  for  Brogan  &  Jackson  on  Febru- 
ary 9,  1S94,  and  the  chattel  mortgage  made 
by  J.  B.  Jackson  on  February  10,  1891,  both 
to  the  Bank  of  Perry,  were  made  by  both  J. 
EI.  Jackson  and  the  Bank  of  Ferry  with  the 
fraudulent  intent  to  hinder  and  delay  the 
creditors  of  Brogan  &  Jackson  and  J.  B.  Jack- 
son, and  with  the  fraudulent  intent  and  pur- 
pose to  deprive-  the  creditors  of  Brogan  & 
Jackson  and  J.  B.  Jackson  of  th^  rights  as 
such  creditors. 

"To  which  findings  of  fftct,  and  each  and 
every  one  thereof,  the  Bank  of  Perry  excepts. 

"CoDclnsions  of  law. 

"(1)  The  court  concludes  as  a  matter  of  law 
that  the  chattel  mortgages  made  by  J.  B. 
Jackson  to  the  Bank  of  Perry  on  the  9th  and 
iOth  of  February,  1894,  were  fraudulent  and 
void  as  to  the  creditors  of  Brogan  &  Jackson 
and  J.  B.  Jackson. 

"(2)  That  the  mortgage  made  by  B.  H. 
Cooke  to  J.  B.  Jackson  was  given  subject  to 
the  mortgages  of  the  Bank  of  Perry,  but  that, 
on  account  of  the  fraud  in  the  transactions 
between  the  Bank  of  Perry  and  J.  B.  Jack- 
son, as  against  the  creditors  of  Brogan  A 
Jackson  and  J.  E.  Jackson,  the  attachment 
creditors  of  J.  B.  Jackson  procured  a  lien  up- 
on the  assets  of  the  insolvent  debtors  which 
was  prior  to  the  lien  of  the  Bank  of  Perry; 
and  to  place  the  claim  of  B.  H.  Cooke  subject 
to  the  claim  of  the  Bank  of  Perry  would 
wholly  defeat  the  claim  of  said  B.  H.  Cooke, 
on  account  of  there  not  being  sufficient  pro- 
ceeds to  pay  the  other  claims,  which  are,  on 
account  of  fraud,  prior  to  the  Bank  of  Perry, 
and  B.  H.  Cooke  being  in  no  way  responsible 
for  the  fraudulent  conduct  of  the  Bank  of 
Perry,  by  which  other  creditors  were  given 
priority  over  the  claim  of  the  Bank  of  Perry, 
In  equity  the  claim  of  B.  H.  Cooke  must  be 
paid  prior  to  the  Bank  of  Perry,  and  so  as 
not  to  defeat  the  lien  and  claim  of  B.  H. 
Cooke  because  of  such  fraudulent  conduct  of 
the  Bank  of  Perry. 

"(3)  That  the  chattej  mortgages  made  by 
Brogan  &  Jackson  and  J.  B.  Jackson  to  the 
Bank  of  Perry  on  the  9th  and  10th  days  of 
February,  1894,  were  not  signed  In  the  pres- 
ence of  two  attesting  witnesses,  so  as  to  en- 
title them  to  be  placed  of  record,  and  no  no- 
tice was  given  thereby. 

"(4)  That  all  of  the  attachments  In  this  case 
are  senior  and  superior  liens  on  the  fund  de- 
rived from  the  sale  of  said  goods  to  that  of 
the  Bank  of  Perry,  and  the  order  of  priority 
at  the  claims  of  said  creditors  of  Brogan  & 
Jackson  and  J.  B.  Jackson  is  as  follows:  (1) 
Nix,  HalseU  &  Co.;  (2)  Henry  Flock;  (3) 
Reid,  Murdock  &  Co.;  (4)  B.  H.  Cooke;  (5) 
Oal«  ft  Nessly;    (Q  Armour  Packing  Com- 


pany; (7)  Symns  Grocery  Company;  Bnd  US', 
the  Bank  of  Perry. 

"A  G.  C.  Bierer,  Judge." 

The  Bank  of  Ferry  appeals.  Judgment  af- 
firmed. 

Keaton  &  Cotteral,  for  plaintiff  in  error. 
Selwyn  Douglas  and  MacGregor  Douglas,  for 
defendant  in  error  B.  H.  Cooke.  Cunningham 
&  De  Bols,  for  defendant  in  error  Beld,  Mur- 
dock ft  Ca 

SCOTT,  J.  The  petition  In  error  states  nine 
assignments  of  error,  but  In  the  brief  but  foui 
are  argued  and  brought  to  the  attention  of 
the  court  Without  taking  up  the  assign- 
ments of  error  in  the  order  In  which  they  are 
presented,  we  will  say,  at  the  outset,  that. 
If  the  Bank  of  Perry's  mortgage  Is  void  as 
to  the  creditors  of  Brogan  ft  Jackson  and  J. 
B.  Jackson,  the  plaintiff  in  error  cannot  com- 
plain. Naturally  the  first  question  which  pre- 
sents itself  la,  were  the  mortgages  executed 
by  Brogan  &  Jackson  and  J.  B.  Jackson  to  the 
Bank  of  Perry,  in  law,  void,  or  given  with 
the  Intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  said  Brogan  &  Jackson  and 
J.  B.  Jackson?  The  evidence  shows,  and  the 
court  so  finds,  "that  these  mortgages  were 
retained  by  the  bank,  and  not  filed  of  record 
until  the  20th  day  of  February,  1894,  at  430 
o'clock  p.  m.,  for  the  reason  that  If  said  mort- 
gages were  so  filed  they  would  injure  and 
ruin  the  commercial  credit  of  J.  B.  Jackson." 
The  court  further  finds  that:  "J.  B.  Jackson 
continued  to  run  his  mercantile  business  and 
buy  and  sell  goods  and  merchandise  In  the 
usual  course  of  trade,  after  said  mortgagjes 
were  given,  the  same  exactly  as  before,  no 
notice  of  any  kind  being  given  to  any  person 
of  said  chattd  mortgages  until  the  20th  day 
of  February,  1894,  the  goods  being  sold  from 
said  stock,  and  new  goods  bought  and  placed 
therein  dally,  some  of  the  purchases  being 
made  during  that  time  from  I^ix,  HalseU  & 
Co.  and  some  from  the  Armour  Packing  Com- 
pany, and  during  the  time  from  the  10th  of 
February,  1894,  to  and  Including  the  20tb 
day  of  February,  1894,  before  these  mort- 
gages were  filed  for  record,  more  than  $700 
worth  of  goods,  and  more  than  the  amount 
of  the  notes  and  Interest  given  to  the  Bank  of 
Perry,  was  sold  from  this  stock  of  goods  by 
J.  B.  Jackson;  no  account  being  kept  of  the 
same  excepting  of  the  amount  of  the  pro- 
ceeds of  such  sales,  which  were  deposited  by 
J.  B.  Jackson  In  the  Bank  of  Pory,  $465  of 
such  amount  being  deposited  in  the  Bank  of 
Perry  ($100  of  the  amount  of  such  sales  was 
retained  by  J.  B.  Jackson)  and  the  balance  of 
the  proceeds  of  sadi  sales  being  expended  In 
the  purchase  of  goods  for  said  store  and  In 
running  expenses  of  said  store  and  other  ex- 
penses of  said  J.  B.  Jackson."  From  this 
statement,  can  the  Bank  of  Perry,  mortgagee, 
have  a  prior  and  valid  lien  upon  the  stock  of 
goods  in  question,  as  against  the  creditors  of 
Jackson  who  claim  by  mortgage  or  attach- 
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mejit  lien?  This  Is  not  a  new  qnestifm,  bat 
has  been  passed  upon  by  nearly  every  court 
tn  the  country,  and  from  a  very  early  day  In 
our  jurisprudence.  Many  of  the  courts  have 
disagreed,  and  a  conflict  of  authorities  has  aris- 
en, but  the  disagreement  has  arisen  principal- 
ly upon  the  question  whether  an  instrument 
allowing  the  mortgagor  to  remain  In  posses- 
sion and  deal  with  the  property  as  his  own 
Is  absolutely  void  upon  Its  face  as  a  matter 
of  law,  or  whether  It  la  fraudulent  per  se; 
the  iwwer  to  sell  beingi  only  evidence  of  a 
fraudulent  intention,  which  should  go  to  the 
Jury  along  with  other  questions  of  fact  af- 
fecting the  transaction.  In  this  case  the  ques- 
tion was  submitted  to  the  court,  and  a  jury 
waived,  and  the  court  found  that  there  was 
fraud.  Wo  are  asked  to  review  the  Judg- 
ment of  the  court  upon  the  facts,  and  to  say 
that  the  conclusions  of  law  are  correct  In 
determining  this  question,  we  take  It  that  it 
Is  unnecessary  to  enter  upon  a  long  dlscus- 
slan  of  the  principles  involved,  <fe  to  quote 
at  length  from  the  authorities.  While  there 
has  been  some  difference  In  many  of  the 
courts  as  to  whether  such  a  mortgage  as  giv- 
en In  this  case,  not  followed  by  possession  of 
the  mortgagee,  is  absolutely  void,  or  simply 
a  badge  of  fraud,  or  whether  It  is  a  question 
for  the  Jury,  yet  in  this  case  there  can  be 
but  little  doubt.  The  court  found  upon  the 
facts  that  the  mort^^age  was  fraudulent,  and 
given  for  the  purpose  of  hindering  and  de- 
frauding) the  creditors  of  the  mortgagors,  Jun- 
ius E.  Jackson  and  John  Brogan.  Plalntifb 
In  error  dte  but  (me  authority  to  sustain 
their  positl<m,— Mercantile  Co.  v.  Gardiner  (S. 
D.)  68  N.  W.  657.  This  case  does  not  seem  to 
be  upheld  by  the  weight  of  authority.  In 
that  case,  on  the  3d  day  of  May,  1892,  a 
mortgage  was  given  on  a  stock  of  goods  for 
$1,950,  and  on  the  6th  day  of  May,  1882,  an- 
other mortgage  was  given  on  said  stock  for 
$1,790.  The  second  mm-tgage  was  filed  for 
record  on  May  24th,  and  the  other  on  May 
23d.  From  the  time  of  the  execution  of  the 
mortgagee  until  the  attachment  the  mortga- 
gCHTS  were  allowed  to  remain  in  possession  of 
the  stock  the  same  as  before  the  mortgages 
were  given,  and  sold  gpods  In  the  ordinary 
course  of  trade,  and  retained  the  proceeds. 
The  mortgages  contained  no  clause  allowing 
the  mortgagors  to  remain  in  possession,  but 
the  mortgagees  allowed  them  to  do  so.  The 
supreme  court  held  that  the  mortgages  were 
good,  and  that  the  evidence  did  not  show  any 
fraud.  Plaintiffs  In  error  rely  upon  this  case 
as  presenting  the  law  on  the  subject. 

This  question  has  never  been  definitely  set- 
tled in  this  court,  and  therefore  we  should 
with  care  endeavor  to  arrive  at  the  proper 
conclusion  in  the  matter.  Courts  have  dis- 
agreed upon  the  question  Involved,  and  there 
is  a  great  mass  of  Irreconcilable  decisions  on 
the  subject.  It  is  impossible  to  harmonize 
them,  and  it  will  be  useless  for  us  to  try  to 
do  so.  We  will  simply  try  to  arrive  at  a 
just  conclusion  in  the  matter,  and  have  our 


opinion  supported  by  the  weight  of  authori- 
ty and  the  better  reasoning  on  the  subject  as 
we  take  It 

Chief  Justice  Bronson,  In  Orlswold  r.  Shel- 
don, 4  N.  Y.  581,  early  announced  the  doc- 
trine that  a  mortgage  of  the  character  in 
question  was  fraudulent  and  void.  While  the 
declslMi  of  the  court  was  not  unanimously 
concmrred  in,  yet  since  that  time  the  doctrine 
has  been  well  settled  In  that  state.  The  chief 
justice  In  that  case  says:  "But  If  the  inten- 
tion to  allow  Burdick  to  dispose  of  the  mort- 
gaged property  aa  owner  cannot  be  gathered 
from  the  face  of  the  deed,  still  the  goods  were 
left  in  his  possession,  and  he  was  in  fact  al- 
lowed to  deal  with  them  as  owner,  and  dis- 
posed of  them,  as  a  merchant  to  his  custom- 
ers, from  the  date  of  the  conveyance  down  to 
the  time  of  the  levy.  Such  a  transaction  the 
law  always  has,  and  I  trust  always  will,  i»o- 
nounce  ^  fraud  upon  creditors  and  purchas- 
ers." 

In  Southard  v.  Benner,  72  N.  Y.  424,  the 
court  in  discussing  the  subject  say:  "Where, 
at  the  time  of  the  execution  of  a  chattel  mort- 
gage upon  a  stock  of  merchandise,  it  la  un- 
derstood and  agreed  between  the  parties  that 
the  mortgagor  may  go  on  and  sell  the  stock 
and  use  the  proceeds,  generally,  in  his  busi- 
ness, and  the  agreement  is  carried  out  by  per- 
mitted sales,  the  transaction  ia  fraudulsit  In 
law  as  against  the  creditors  of  the  mortga- 
gor." And  again  In  the  same  decision  the 
learned  court  use  the  following  language, 
which  eziH-esses  the  correct  doctrine,  as  we 
think:  "Such  an  agreement  included  in  and 
making  a  part  of  the  written  instrument  of 
mortgage  would  clearly  invalidate  it  as 
fraudulent  in  law,  as  that  term  Is  understood; 
that  is,  would  be  conclusive  evidence  of  fraud 
in  fact,  and  would  be  so  held  by  the  court  aa 
a  matter  of  law.  This  was  decided  in  E^gell 
V.  Hart  9  N.  Y.  213.  Whether  the  agree- 
ment Is  in  or  out  of  the  mortgage,  whether 
verbal  or  in  writing,  can  make  no  dlffo^nce 
in  principle.  Its  effect  aa  characterizing  the 
transaction  would  be  the  same.  The  differ- 
ence tn  the  modes  of  proving  the  agreement 
cannot  take  the  sting  out  of  the  &ct  and  ren- 
der It  harmless.  If  it  is  satisfactorily  estab- 
lished, the  result  upon  the  security  must  be 
the  same.  It  is  the  fact  that  such  an  agree- 
ment has  been  made  and  acted  upon  that  in 
law  condemns  the  security,  and  not  the  fiict 
that  it  is  proved  by  the  instrument  ot  secu- 
rity, instead  of  by  pared  or  in  some  other 
way." 

In  Potts  v.  Hart,  99  N.  Y.  168.  1  N.  B.  605, 
the  court  use  the  following  language:  "A 
chattel  mortgage  is  fraudulent  and  void  as 
to  creditors  where  It  was  given  with  the  tacit 
or  express  understanding  and  arrangement 
that  the  mortgagee  may  sell  and  dispose  of 
the  mortgaged  property,  and  apply  the  avails 
to  his  own  use.  Sxuix  an  agreement  may  be 
Inferred  from  the  fact  that  the  mortgagor 
does,  with  the  knowledge  and  assent  of  the 
mortgagee,  so  sell  and  dispose  of  the  prop- 
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erty,  and  apply  the  avaUs."  In  the  same 
case  the  court,  after  discnsslng  the  proposi- 
tion as  to  allowing  the  mortgagor  to  remain 
in  possession,  and  sell  and  apply  the  pro- 
ceeds to  his  own  use,  say:  "The  parties  to  a 
mortgage  cannot  thus  play  fast  and  loose 
with  the  mortgaged  property,  and  thus  hin- 
der and  delay  creditors." 

Chief  Justice  Ryan  of  Wisconsin,  one  of  the 
ablest  Judges  that  court  ever  had.  in  the 
case  at  Blakeslee  v.  Bossman,  43  Wis.  124, 
In  reviewing  this  same  question,  except  that 
the  mortgagor  was  allowed  to  retain  one-half 
of  the  proceeds  of  the  sale  for  his  own  use, 
and  apply  the  other  half  to  the  payment  of 
the  mortgage  debt,  says:  "But  we  prefer  to 
rest  our  Judgment  on  the  ground  first  stated. 
The  license  given  to  the  mortgagor  to  retain 
half  the  proceeds  and  use  them  at  hia  pleas- 
ure makes  the  written  contract  of  the  parties 
frandulrait  and  void  in  law  as  against  cred- 
itors; absolutely  void  as  to  them,  beyond  all 
aid  from  extrinsic  facts.  Parol  evidence  can 
make  it  neither  better  nor  worse.  Intent 
does  not  enter  into  the  question.  I^nd  in 
fact  goes  to  avoid  an  Instrument  otherwise 
valid.  But  intent,  bona  fide  or  mala  fide, 
is  immaterial  to  an  instrument  per  se  fraud- 
ulent and  void  in  law.  The  fraud  which  the 
law  imputes  to  it  is  conclusive.  So  a  fraud- 
ulent agreement  of  parties  by  parol  goes  as 
fraud  in  fact  to  iihpeach  a  written  instrument 
valid  on  its  face.  Fraud  in  fact  imputed  to  a 
contract  is  a  question  of  evidence,  not  fraud 
In  law.  And  no  agreement  of  the  parties  in 
parol  can  aid  a  written  Instrument  fraudulent 
and  void  in  law.  Wood  v.  Lowry,  17  Wend. 
482;  Edgell  v.  Hart,  9  N.  Y.  213;  Bobhison 
V.  EUIott,  22  Wall.  513." 

It  was  said  by  the  supreme  court  of  Ohio, 
as  early  as  1847,  in  the  case  of  McEIroy  v. 
Myers,  16  Ohio,  547:  "A  mortgage  upon  a 
specific  article,  with  possession  and  power 
of  disposition  left  in  the  mortgagor,  is,  in 
truth,  no  mortgage  at  all.  It  is  no  certain 
lien.  The  power  to  hold  possession  and  dis- 
pose of  the  property  is  inconsisteiit  with  the 
very  .nature  of  a  mortgage.  It,  indeed, 
would  not,  perhaps,  be  going  too  far  to  say 
that  such  an  instrument  was  a  nullity.  It  is 
the  next  thing  to  a  sale  of  a  horse  with  pos- 
session and  power  of  disposition  retained  to 
the  vendor.  Except  in  the  case  of  a  mort- 
gage, it  would  be  contended  that  a  time 
might  happen  when  the  mortgagee  could  as- 
sort possession;  but,  before  condition  broken 
and  possession  taken,  it  would  be  hard  to 
discover  any  difference.  •  •  •  As  to  all 
the  world  except  as  to  the  parties  themselves, 
such  a  mortgage  will  be  held  void  as  against 
the  policy  of  the  law."  It  was  further  said 
in  the  case  Just  cited  that  there  was  no  spe- 
cific lien,  but  a  floating  mortgage,  which  at- 
taches, swells,  and  contracts,  as  the  stock  In 
trade  changes,  increases,  and  diminishes. 

It  was  held  by  the  supreme  court  of  Kan- 
sas, in  the  case  of  Leser  v.  Glaser,  4  Pac. 
1030,  32  Kan.  546,  after  quoting  the  following 


remarks  by  James  O.  Pierce  In  17  Am.  Law 
Rev.  350  et  seq.:  "All  cases  In  which  a  pow- 
er of  sale  of  the  goods  by  the  mortgagor  is 
provided  for  are,  therefore,  to  be  tested  by 
the  question  whether  such  sales  are  to  be 
made  in  his  own  behalf,  and  at  his  own  dis- 
cretion, and  with  control  of  the  proceeds  re- 
served to  him,  or  whethw  they  are  to  be 
made  solely  in  pursuance  of  the  trust  as  a 
real  one;  that  is,  for  the  benefit  of  the  g;ran- 
tee  or  mortgagee,  and  with  provision  that 
the  proceeds  shall  be  applied  on  his  debt" 
The  supreme  court,  following,  say:  "We 
think  there  is  much  reason  for  the  distinction 
made  by  Mr.  Pierce.  The  first  class  of  mort- 
gages mentioned  by  him  ought  generally  to 
be  held  void,  while  the  other  class  of  mort- 
gages ought  generally  to  be  held  valid." 

It  was  held  by  the  supreme  court  of  New 
Mexico,  in  the  case  of  Speigelberg  v.  Hersch, 
4  Pac.  705,  3  N.  M.  185:  "Whatever  may  have 
been  the  motive  which  actuated  the  parties  to 
this  instrument,  it  is  manifest  that  the  nec- 
essary result  of  what  they  did  do  was  to 
allow  the  mortgagors,  under  cover  of  the 
mortgage,  to  sell  their  goods  as  their  own, 
and  appropriate  the  proceeds  to  their  own 
purposes;  and  this,  too,  for  an  indefinite 
length  of  time.  A  mortgage  which,  in  its 
very  terms,  contemplates  such  results,  be- 
sides being  no  security  to  the  mortgagees, 
operates  in  the  most  effectual  manner  to 
ward  oCF  other  credltois;  and,  where  the  in- 
strument on  its  face  shows  that  the  legal 
effect  of  it  is  to  delay  creditors,  the  law 
imputes  to  it  a  fraudulent  purpose.  *  *  « 
That  this  fraudulent  transaction  should  be 
carried  on  under  the  forms  of  law  is  simply 
a  scandal  to  an  honorable  profession.  The 
law  gives  no  sanction  to  such  arrangements, 
and  will  hold  them  void  as  against  creditors, 
as  tending  to  encourage  and  sustain  frauds, 
and  to  hinder  creditors  in  the  collection  of 
their  Just  demands." 

In  the  case  of  Brasher  v.  Christophe,  10 
Colo.  284,  15  Pac.  403,  where  the  same  ques- 
tion was  under  discussion,  the  court  say: 
"Whatever  the  motives  of  the  parties  to  such 
a  transaction  may  be,  viewed  as  a  moral 
question  In  the  business  of  everyday  life, 
its  effects  are  injurious,  and  In  law  and  eq- 
uity such  agreements  are  fraudulent  per  se 
as  against  creditors  and  subsequent  incum- 
brancers." 

This  question  has  h«d  the  careful  consid- 
eration of  the  supreme  court  of  the  United 
States,  in  the  case  of  Robinson  v.  Elliott,  22 
Wall.  513,  and  it  was  held  by  the  full  bench, 
unanimously,  that  where  a  mortgagor  was 
allowed  to  retain  the  possession  of  a  stock 
of  goods,  with  the  power  to  sell  and  dispose 
of  the  mortgaged  property  and  apply  the 
proceeds  to  his  own  use,  the  mortgage  was 
absolutely  void.  The  opinion  of  the  court  was 
delivered  by  Justice  Davis,  and  in  comment- 
ing upon  the  question  he  uses  the  follow- 
ing language:  "But  the  creditor  must  take 
eare,  in  making  his  contract,  that  it  does  not 
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contain  provisions  of  no  advantage  to  him, 
but  which  benefit  the  debtor,  and  were  de- 
signed to  do  so,  and  are  injurious  to  other 
creditora.  The  law  will  not  sanction  a  pro- 
ceedhig  of  this  kind.  It  will  not  allow  the 
creditor  to  make  use  of  his  debt  for  any 
oth'er  purpose  than  his  own  Indemnity.  If 
be  goes  beyond  this,  and  puts  Into  the  con- 
tract stipulations  which  have  the  effect  to 
tshleld  the  property  of  hip  debtor,  so  that 
creditors  are  delayed  in  the  collection  of  tlielr 
debts,  a  court  of  equity  will  not  lend  its  aid 
to  enforce  the  contract  These  principles  are 
not  disputed,  but  the  courts  of  the  country 
are  not  agreed  in  their  application  to  mort- 
gages with  somewhat  analogous  provisions 
to  the  one  under  consideration.  The  cases 
cannot  be  reconciled  by  any  process  of  rea- 
soning, or  on  any  principle  of  law.  As  the 
question  has  iiever  before  been  presented  to 
this  court,  we  are  at  liberty  to  adopt  that 
rule  on  the  subject  which  seems  to  us  the 
safest  and  wisest.  •  •  •  Whatever  may 
have  been  the  motive  which  actuated  the  par- 
ties to  this  instrument,  it  Is  manifest  that  the 
necessary  result  of  what  they  did  was  to  al- 
low the  mortgagors,  under  cover  of  the  mort- 
gage, to  sell  the  goods  as  their  own,  and  ap- 
propriate the  proceeds  to  their  own  purposes; 
and  this,  too,  for  an  Indefinite  length  of  time. 
A  mortgage  which,  in  Its  very  terms,  contem- 
plates such  results,  besides  being  no  security 
to  the  mortgagees,  operates  in  the  most  ef- 
fectual maimer  to  ward  off  other  creditors; 
and,  where  the  Instrument  on  its  face  shows 
that  the  legal  effect  of  it  is  to  delay  cred- 
itors, the  law  imputes  to  it  a  fraudulent  pur- 
pose. The  views  we  have  taken  of  this  case 
harmonize  with  the  English  common-law  doc- 
trine, and  are  sustained  by  a  number  of 
American  decisions." 

The  courts  of  Colorado,  Illinois,  Mississippi, 
Nevada,  Oregon,  Tennessee,  Texas,  Virginia, 
Washington,  West  Virginia,  Ohio,  Wisconsin, 
New  York,  New  Mexico,  Minnesota,  Missouri, 
Pennsylvania,  Arkansas,  the  District  of  Co- 
lumbia, and  the  United  States  supreme  court, 
an  well  as  others,  have  held  that  where  a 
mortgagor  Is  allowed  to  retain  the  possession 
of  the  mortgaged  property,  with  an  agree- 
ment to  sell  the  same  and  apply  the  proceeds 
to  bis  own  us%  it  is  absolutely  void  as 
against  creditors.  This  doctrine  we  believe 
to  be  the  sound  reasoning  of  the  subject,  sup- 
ported by  the  great  weight  of  authority,  and 
should  be  announced  as  the  law  of  this  court. 
Among  the  cases  which  hold  to  this  doctrine 
are  the  following:  Bank  v.  Goodrich,  3  Colo. 
130;  Wilcox  V.  Jackson,  7  Colo.  521,  4  Pac. 
966;  Brasher  v.  Chrlstophe,  10  Colo.  284,  15 
Pac.  403;  Wilson  v.  Voight,  9  Colo.  614,  13 
Pac.  726;  Greenbaum  v.  Wheeler,  90  lU.  296; 
Dunning  v.  Mead,  Id.  376;  Goodheart  v. 
Johnson,  88  111.  58;  Simmons  v.  Jenkins,  76 
111.  479;  Joseph  v.  Levi,  58  Miss.  843;  Har- 
man  v.  Hoskins,  56  Miss.  142;  In  re  Morrill, 
2  Sawy.  356,  Fed.  Cas.  No.  9,821;  Jacobs  v. 
Ervin,  9  Or.  52;   Bremer  v.  Fleckenstein,  Id. 


266;  Caflln  v.  Currier,  1  Sawy.  7,  Fed.  Cas. 
No.  2,518;  Bank  v.  Haselton,  15  Lea,  216; 
McCrasly  v.  Hasslock,  4  Baxt.  1;  Bank  v. 
Ebbert,  9  Heisk.  153;  Bank  y.  Lovenberg, 
63  Tex.  506;  Wray  v.  Davenport,  79  Va.  19; 
Perry  v.  Bank,  27  Grat.  755;  Lang  v.  Lee,  3 
Rand.  (Va.)  410;  Wineburgb  v.  Schaer,  2 
Wash.  T.  328,  5  Pac.  299;  Fox  v.  Davidson, 
1  Mackey,  102;  Gauss  v.  Doyle,  46  Ark.  122; 
Gauss  V.  Orr,  Id.  129;  Lund  v.  Fletcher,  39 
Ark.  325;  Potts  v.  Hart,  99  N.  Y.  168,  1  N. 
E.  605;  Brackett  v.  Harvey,  91  N.  Y.  214; 
Southard  v.  Benner,  72  N.  Y.  424;  Griswold 
V.  Sheldon,  4  N.  Y.  581;  CoUins  v.  Myers,  16 
Ohio,  547;  Blakeslee  v.  Rossman,  43  Wis. 
116;  ■  Steinart  v.  Duester,  23  Wis.  136;  Place 
v.  Lasgworthy,  13  Wis.  629;  Leser  v.  Glaser, 
4  Pac.  1030,  32  Kan.  546;  Pierce,  Mortg.; 
Spelgelberg  v.  Herscfa,  4  Pac.  705,  3  N.  M. 
185;  Robinson  v.  Elliott,  22  Wall.  512; 
Twyne's  Case,  3  Coke,  80;  1  Smith,  Lead. 
Caa.  p.  1;  Freeman  v.  Rawson,  6  Ohio  St  1; 
Harman  v.  Abbey,  7  Ohio  St  218;  Ball  v. 
Slafter,  26  Hun,  353;  Putnam  v.  Osgood,  52 
N.  H.  148;  Horton  v.  Williams,  21  Minn.  187; 
Walter  v.  Wlmer,  24  Mo.  63;  Stanley  v. 
Bunce,  27  Ma  269;  White  v.  Graves,  68  Mo. 
218;  Welsh  v.  Blkey,  1  Pen.  &  W.  57;  Hower 
V.  Geesaman,  17  Serg.  &  R.  251;  Williams  v. 
Lord,  75  Va.  390;  Mann  v.  Flower,  25  Minn. 
500. 

There  is  no  question  from  the  evidence  but 
what,  at  the  time  of  the  execution  of  the 
mortgages  In  question,  there  was  an  agree- 
ment and  understanding  between  the  mort- 
gagor and  mortgagee  that  the  mortgages 
were  not  to  be  placed  of  record  for  some 
time;  that  as  a  matter  of  fact  they  were 
not  placed  of  record  for  10  days  after 
their  execution;  that  there  was  a  tacit  under- 
standing or  agreement  that  the  mortgagor 
should  carry  on  the  business  in  the  usual 
way;  that  he  sold  goods  and  bought  others, 
paid  debts,  and  applied  the  proceeds  arising 
from  the  sales  to  his  own  use.  The  evidence 
shows  that  the  average  sales  per  day  were 
over  ?100,  and  sufficient  was  realized  from 
the  stock  of  goods,  after  the  mortgages  .were 
executed  and  before  they  were  placed  of  rec- 
ord and  possession  taken,  to  have  paid  the 
entire  debt  of  the  mortgagee.  The  mortgages 
were  placed  of  record  at  4:30  o'clock  on  the 
20th  day  of  February,  and  the  first  attach- 
ment was  levied,  as  shown  by  the  sheriff's 
return,  at  4:28  o'clock  p.  m.  on  the  20th  day 
of  February,  1895,  and  the  other  attachmeits 
followed  closely  thereaftw.  Under  this  state- 
ment of  facts  we  are  asked  to  hold  that  the 
court  erred  in  finding  that  the  mortgages  exe- 
cuted to  the  Bank  of  Perry  were  fraudulent 
aiid  void.  It  may  be  contended  that  the 
mortgage  does  not  show  upon  its  face  suffi- 
cient facts  to  warrant  a  court  in  holding  that 
the  mortgage  is  fraudulent  and  void;  but, 
even  conceding  this,  the  facts  aliunde  clearly 
bring  It  within  the  rule,  and  the  court  would 
have  erred  had  it  not  held  the  mortgage  to 
have  been  so.    It  seems  that  this  case  comes 
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clearly  within  the  rule  as  laid  down  by  the 
authorities  cited,  and  that  it  cannot  meet  the 
test  The  DttOTtgagor  undoubtedly  was  al- 
lowed to  retain  possession  of  the  stoci^  of 
goods,  carry  on  his  business  in  the  usual 
course  of  trade,  and  apply  the  proceeds  to  bia 
own  use.  We  believe  that  the  better  rule  is 
that  such  a  mortgage  should  be  held  as  abso- 
lutely void  as  to  creditors.  We  do  not  thinli 
that  when  such  a  state  of  facts  presents  it- 
self It  becomes  a  question  of  fact  as  to  fraud, 
but  that  it  is  a  question  of  law.  Being  a 
question  of  law,  we  cannot  say  that  the  court 
erred  in  holding  the  mortgages  void. 

Neither  is  it  apparent  that  plaintiff  in  error 
ever  gained  lawful  possession  under  Its  mort- 
gages. The  finding  ot  fact  by  the  court  upon 
this  question  is  clearly  supported  by  the  evi- 
dence, and  possession  thus  gained  can  avail 
nothing  under  the  law.  This  being  true,  a 
discussion  of  the  effect  ot  a  lawful  posses- 
sion need  not  be  had. 

The  other  questions  raised  by  counsel  are 
immaterial  imder  this  holding  6f  the  court, 
and,  if  well  taken,  could  avail  than  nothing. 
The  judgment  of  the  court  below  will  be 
aflbrmed.  It  is  so  ordered.  All  the  Justices 
concurring. 

BIEREBt  3;  having  presided  below,  not 
sitting. 


(3  OkJ.  877) 

OUTHRIB  DAII.T  LEADER  v.  CAMERON, 
Territorial  Auditor. 

(Supreme  Court  of  Oklahoma.     Sept.  7,  1886.) 

Wno  ARE   PuBuo    Officers— State    Prister — 

CojisTiTCTiosAi,  Law— Speciai,  Privtleoes 

— Mandahits  to  Tbrritokiai.  Auuitok. 

1.  A  ptiblie  ofBce  is  the  riRht,  authority,  and 
duty  created  and  conferred  by  law,  by  which, 
for  a  giveu  period,  either  fixed  by  law,  or  en- 
iluring  at  the  pleasure  of  the  creating  power,  an 
individual  is  invested  with  some  portion  of  the 
Movereisn  functions  of  the  government,  either 
executive,  legislative,  or  judicial,  to  be  exer- 
cised for  the  benefit  of  the  public;  and  unless 
the  powers  conferred  are  of  this  nature  the  in- 
dividual is  not  a  public  ofiieer. 

2.  Section  25  of  the  approiHiatlon  act  of 
1895  (page  47,  Ses6.  Laws)  does  not  create  the 
ofiice  of  public  priuter,  and  does  not  delegate 
any  of  the  sovereign  functions  of  the  territory 
to  the  State  Capital  Printing  Company. 

3.  The  act  of  congress  approved  July  30, 
1886  (24  Stat.  170,  prohibits  the  territorial  legis- 
lature from  passing  any  special  law  granting  to 
any  corporation  or  individual  or  association  any 
special  or  exclusive  privilege,  immunity,  or  fran- 
cnise  whatever. 

4.  A  privilege  is  a  particular  and  peculiar 
benefit  or  advantage  enjoyed  by  a  person,  com- 
pany, or  class,  beyond  the  common  advantage 
to  otber  citizens. 

5.  A  statute  relating  to  persons  or  things  as 
a  class  is  a  general  law.  One  relating  to  per- 
tlctilar  persons  or  things  of  a  class  is  8p<K-inl. 
The  number  of  persons  upon  whom  the  law  shall 
have  any  direct  effect  may  be  very  few,  by  rea- 
son of  the  subject  to  which  it  relates,  but  it 
must  operate  equally  and  uniformly  upon  all 
brought  within  the  relations  and  circumstances 
for  which  it  provides. 

6.  A  statnte,  in  order  to  avoid  a  conflict 


with  the  prohibition  against  special  legislation, 

must  be  general  in  its  application  to  a  class,  and 
all  of  the  class  within  like  circumstances  must 
come  within  its  operations.  If  it  is  limited  in 
its  application  to  one  person  or  thing,  and  is  en- 
acted for  one  purpose  and  for  one  person,  it  then 
becomes  special  m  its  subject-matter  and  oper- 
ation, and  is  void. 

7.  Section  25  of  the  apinropriation  act  of 
1895  is  a  special  act  conferring  a  special  privi- 
lege upon  the  State  Capital  Printing  Company, 
and  is  void  for  conflict  with  the  congressional 
inhibition.  The  act  imposes  a  dnty  upon  the 
officers  of  the  territory,  and  imposes  no  duty  wr 
obligation  upon  the  State  Capital  Printing  Com- 
pany, but  confers  a  privilege,  which  the  company 
may  accept  or  reject,  at  its  option,  witliout  in- 
curring any  liability  for  a  refusal  to  perform 
any  work  required  by  the  act. 

8.  The  return  of  the  auditor  fails  to  show 
any  valid  reason  for  a  failure  to  audit  the  ac- 
counts of  the  petitioners,  and  the  peremptory 
writ  should  issue. 

(Syllabus  by  the  Court) 

Application  by  the  Guthrie  Daily  Leader 
for  a  writ  of  mandamus  against  E.  D.  Cam- 
eron, territorial  auditor.    Writ  granted. 

John  F.  Stone,  for  plaintiff,  a  A.  Gal- 
bralth,  Atty.  Gea,  for  defendant 

BURFORD,  J.  This  is  an  original  appli- 
cation for  writ  of  mandamus.  The  Guthrie 
Dally  Leader,  a  copartnersbip,  filed  their  pe- 
tition with  the  chief  justice,  in  which  they 
allege  that  on  May  14,  1895,  the  clerk  of  the 
supreme  court  ordered  for  the  use  of  said 
court  200  bar  dockets,  which  they  printed, 
bound,  published,  and  delivered,  and  which 
were  of  the  value  of  $78;  that  on  the  14th 
day  of  March,  1895,  the  secretary  of  the  ter- 
ritory ordered  from  them  1  six-quire  insur- 
ance record,  which  they  manufactured  and 
delivered  to  said  secretary,  and  which  was 
of  the  value  of  $16;  that  statements  of  the 
amounts  due  upon  said  contracts  for  said 
materials  furnished  and  printing  and  bind- 
ing so  done,  duly  approved  by  the  clerk  and 
secretary,  respectively,  and  duly  certified, 
were  filed  with  E.  D.  Ciameron,  territorial 
auditor,  and  said  auditor  was  requested  to 
audit  and  allow  said  accounts,  and  draw  his 
warrants  on  the  territorial  treasurer  for  said 
amounts,  wlilch  said  auditor  refused  to  do. 
An  alternative  writ  was  allowed  by  the  chief 
justice,  returnable  before  the  supreme  court. 
The  auditor  made  his  return,  in  which  he 
shows  that  by  the  provisions  of  section  25, 
c.  4,  Sess.  Laws  1895,  all  printing  and  bind- 
ing done,  and  stationery  required,  shall  be  ' 
done  and  furnished  by  the  State  Capital 
Printing  Company,  and  that  said  clerk  and 
secretary  had  no  authority  to  contract  with 
the  Daily  Leader  for  said  work,  and  that  he 
had  no  authority  to  draw  a  warrant  for  such 
supplies  In  favor  of  any  other  person  than 
the  State  Capital  Printing  Company.  To 
this  return  the  petitioners  demurred  on  the 
ground  that  said  return  does  not  state  facts 
sufficient  to  constitute  an  answer  to  the  al- 
ternative writ. 

This  presents  the  question  of  the  validity 
of  the  section  of  the  appropriation  act  re- 
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ferred  to  by  the  return.  Section  25  of  the 
act  making  appropriations  for  current  ex- 
penses for  the  territory  of  Oklahoma  for 
the  year  1895  (Sess.  Laws,  p.  47),  reads  as 
follows:  "Sec.  25.  All  printing,  binding,  ste- 
reotyping and  stationery  of  whatever  char- 
acter, which  is  paid  out  of  the  territorial 
treasury,  the  treasurer  of  the  board  of  re- 
gents of  any  territorial  Institution  or  from 
the  territorial  school  land  fund,  shall  be 
done  and  furnished  by  the  State  Capital 
Printing  Company  of  Guthrie,  Oklahoma, 
and  every  territorial  officer,  having  work  of 
this  nature  to  be  done,  or  stationery  to  pur- 
chase, shall  furnish  the  copy  to  and  have 
the  same  done  and  furnished  by  the  State 
Capital  Printing  Company,  and  such  print- 
ing shall  be  paid  for  at  the  price  established 
by  the  government  of '  the  United  States 
through  the  printed  Instructions  of  the  sec- 
retary of  the  interior  to  the  secretary  of  the 
teiTitory  for  territorial  printing,  unless  the 
price  is  otherwise  established  by  the  terri- 
torial statutes.  All  proclamations  and  no- 
tices issued  by  the  governor  and  other  ter- 
ritorial officers  to  be  paid  for  out  of  the  ter- 
ritorial treasury,  the  treasury  of  the  board 
of  regents  of  any  territorial  institution,  or  the 
territorial  school  land  fund,  shall  be  published 
in  the  Dally  and  Weekly  Oklahoma  State 
Capital  of  Guthrie,  Oklahoma,  and  paid  for 
as  provided  by  the  statutes  of  Oklahoma  for 
legal  publications,  said  publications  to  be 
made  in  both  daily  and  weekly  editions  of 
said  paper  at  the  same  price  as  though  pub- 
lished in  the  daily  edition  only.  All  acts  and 
parts  of  acts  in  conflict  with  this  section  of 
this  act  are  hereby  repealed."  If  this  act  is 
valid,  the  return  is  sufficient  If  It  is  in- 
valid, then  the  peremptory  writ  should  is- 
sue. The  petiticmers  contend  that  the  act 
either  creates  the  office  of  public  printer,  and 
takes  from  the  executive  the  right  to  fill  the 
office  by  appointment,  or  that  it  grants  a 
special  privilege,  and  is  void  for  conflict  with 
the  act  of  congress  limiting  the  powers  of 
territorial  legislatures. 

We  will  consider  these  questions  in  the 
order  they  are  presented  in  the  briefs;  and, 
first,  does  section  25  create  an  office?  The 
position  of  public  printer  may  or  may  not  be 
an  office.  The  name  does  not  necessarily 
imply  an  office,  and,  if  it  is  such,  it  is  clear- 
ly a  creation  of  statute.  In  some  of  the 
states  such  position  is  denominated  an  "of- 
fice," and  its  Incumbent  an  "officer,"  while 
in  others  it  is  an  employment,  or  the  public 
printing  and  furnishing  of  stationery  Is  sup- 
plied under  contract,  and  there  is  no  general 
rule  on  the  subject.  Each  particular  case 
must  be  determined  by  the  law  governing  it. 
Ordinarily,  such  agencies  are  not  classed  as 
offices,  unless  so  declared  by  the  Icgislatm-e, 
yet  it  is  true  that  if  such  a  position  embraces 
all  the  elements  of  a  public  office  the  person 
filling  the  same  will  be  treated  as  a  public 
officer,  whether  the  legislature  calls  him  an 
officer  or  not.    Mechem,  in  his  valuable  work 


on  Public  Officers  (secticm  1),  defines  a  "pub- 
lic office"  as  follows:  "A  public  office  is  the 
right,  authority,  and  duty  created  and  con- 
ferred by  law,  by  which,  for  a  given  period, 
either  fixed  by  law  or  enduring  at  the  pleas- 
ure of  the  creating  power,  an  individual  is. 
invested  with  some  portion  of  the  sovereign 
functions  of  the  government,  to  be  exercised 
for  the  benefit  of  the  public.  The  individual 
so  Invested  is  a  public  office*."  And  this 
definition  is  supported  by  an  abundant 
weight  of  authority.  The  same  author,  in 
section  4,  in  stating  the  difference  between 
an  office  and  an  employment,  says:  "The- 
most  Important  characteristic  which  dlstin- 
gniishes  an  office  from  an  employment  or  con- 
tract is  that  the  creation  and  conferring  of 
an  office  Involves  a  delegation  to  the  indi- 
vidual of  some  of  the  sovereign  functions  of 
government,  to  be  exercised  by  him  for  the 
benefit  of  the  public;  that  some  portion  of 
the  sovereignty  of  the  country,  either  legis- 
lative, executive,  or  Judicial,  attaches  for  the 
time  being,'  to  be  exercised  for  the  public 
benefit.  Unless  the  powers  conferred  are  of 
this  nature,  the  Individual  Is  not  a  public  of- 
ficer." In  U.  S.  V.  Hartwell,  6  Wall.  385, 
Mr.  Justice  Swayne  said:  "An  office  is  a 
public  station  or  employment  conferred  by 
the  appointment  of  government.  The  tain 
embraces  the  Ideas  of  tenure,  duration,  emol- 
ument, and  duties."  Mr.  Justice  Grier,  in 
Sheboygan  Co.  v.  Parker,  3  W^alL  94,  said: 
"An  officer  of  the  county  Is  one  by  whom  the 
county  performs  its  political  functions,— its 
functions  of  govo-nment."  That  profound 
jurist  and  eminent  author.  Judge  Gooley,  in 
the  case  of  Throop  v.  Langdon,  40  Mich.  673, 
deflnes  an  "office"  thus:  "An  office  is  a  spe- 
cial trust  or  charge  created  by  competent  au- 
thority. If  not  merely  honorary,  certain  du- 
ties will  be  connected  with  it,  the  perform- 
ance of  which  will  be  the  consideration  for 
Its  being  conferred  upon  a  particular  individ- 
ual, who  for  the  time  will  l>e  the  officer. 
The  officer  Is  distinguished  from  the  employ^ 
in  the  greater  Importance,  dignity,  and  Inde- 
pendence of  his  position;  In  being  required 
to  take  an  official  oath,  and,  perhaps,  to  give 
an  official  bond;  in  the  liability  to  be  called 
to  account,  as  a  public  offender,  for  mis- 
feasance or  nonfeasance  in  office;  and  usual- 
ly, though  not  necessarily,  in  the  tenure  of 
his  position.  In  particular  cases  other  dis- 
tinctions will  appear  which  are  not  general." 
The  celebrated  expounder  of  American  Ju- 
risprudence, Chief  Justice  Marshall,  while 
on  the  circuit,  In  the  case  of  U.  S.  v.  Maurice, 
2  Brock.  103,  Fed.  Cas.  No.  15,747,  said:  "Al- 
though an  office  Is  'an  employment,'  it  does 
not  follow  that  every  employment  Is  an  office. 
A  man  may  certainly  be  employed  under  a 
contract,  express  or  implied,  to  do  an  act,  or  per- 
form a  seiTlce,  without  becoming  an  officer. 
But  If  a  duty  be  a  continuing  one,  which  is 
defined  by  rules  prescribed  by  the  govern- 
ment, and  not  by  contract,  which  an  individual 
la  appointed  by  government  to  perform,  who 
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enters  on  the  duties  appertaining  to  his  sta- 
tion, without  any  contract  defining  them,  If 
those  duties  continue,  though  the  person  be 
changed;  It  seems  very  dUtlcult  to  distinguish 
such  a  cliarge  or  employment  from  an  office,  or 
the  person  who  performs  the  duties  from  an 
officer."  In  the  case  of  Bunn  v.  People,  46 
III.  403,  Chief  Justice  Breese,  speaking  for 
the  court,  said:  "The  term  'office'  Implies  a 
delegation  of  some  portion  of  the  sovereign 
power  to,  and  a  possession  of  It  by  the  per- 
son filling  the  office,  and  the  exercise  of  such 
power  within  legal  limits  constitutes  the  cor- 
rect discharge  of  the  duties  of  such  office. 
The  power  thus  delegated  and  possessed  may 
be  a  portion  belonging  sometimes  to  one  of  the 
three  grreat  departments,  and  sometimes  to 
another;  still,  it  Is  a  legal  power,  which  may 
be  rightfully  exercised,  and.  In  Its  effects, 
will  bind  the  rights  of  others,  and  be  sub- 
ject to  revisions  and  corrections  only  accord- 
ing to  the  standing  laws  of  the  state."  In 
the  Opinion  of  the  Judges  to  the  Governor 
(3  Greenl.  481),  the  supreme  court  of  Maine 
said:  "There  is  a  manifest  difference  be- 
tween an  office  and  an  employment  under  the 
government.  We  apinrehend  that  the  term 
'office'  Implies  a  delegation  of  a  portion  of  the 
sovereign  power  to,  and  the  possession  of  It 
by,  the  person  filling  the  office,  and  the  exer- 
cise of  such  power  within  legal  limits  con- 
stitutes the  correct  discharge  of  the  duties 
of  -such  office.  The  power  thus  delegated 
and  possessed  may  be  a  pc«tion  belonging 
sometimes  to  one  of  the  three  great  depart- 
ments, and  sometimes  to  another;  still,  It  is 
a  legal  power,  which  may  be  rightfully  ex- 
ercised, and.  In  Its  effects.  It  will  bind  the 
rights  of  others,  and  be  subject  to  revision 
and  correctiiHi  only  according  to  the  standing 
laws  of  the  state.  An  employment,  mer^y, 
has  none  of  these  distinguishing  features. 
A  public  agent  acts  only  on  behalf  of  his 
principal,  the  public,  whose  sanction  is  gen- 
erally considered  as  necessary  to  give  the 
acts  performed  tbe  authority  and  power  of  a 
public  act  of  law.  And,  if  the  act  be  such  as 
not  to  require  such  subsequent  sanction,  still 
It  is  only  a  species  of  service  performed  un- 
der the  public  authority  and  for  the  public 
good,  bat  not  in  the  execution  of  any  stand- 
ing laws,  which  are  considered  as  rules  of 
action  and  the  guardians  of  rights."  Mr. 
High,  In  his  work  on  Extraordinary  Reme- 
dies (section  620),  says:  "An  office  admitting 
of  the  remedy  of  qno  warranto  is  a  public 
position,  to  which  a  i>ortion  of  the  sovereign- 
ty of  the  country,  either  legislative;  Judicial, 
or  executive,  attaches  for  the  time  being." 
In  Olmstead  v.  Mayor,  etc..  42  N.  Y.  Super. 
Ct.  481,  the  court  held  that  one  who  receives 
no  certificate  of  election  or  appointment; 
takes  no  oath  of  office,  has  no  tenure  or  term 
of  office,  disctiarges  po  duties  and  exercises 
no  iwwers  depending  directly  on  authority  of 
law,  but  simply  performs  such  duties  as  are 
reqaired  of  him  by  public  officers,  and  whose 
restwnslbility  Is  limited  to  them,  is  not  an 


officer,  and  does  not  bold  an  office,  although 
he  Is  employed  by  public  officers,  and  is  en- 
gaged about  public  work.  In  the  state  of 
North  Carolina  the  office  of  jAibilc  printer 
was  created.  Afterwards,  the  legislature 
abolished  the  office,  and  directed  that  the 
Joint  commitiee  on  printing  of  the  two 
bouses  of  tbe  general  assembly  make  a  con- 
tract for  tbe  public  printing  on  behalf  of 
the  state.  It  was  contended  that  the  act 
was  void,  upon  tbe  ground  that  the  legisla- 
ture had  no  power  to  make  contracts,  it  be- 
ing an  executive  function.  In  the  case  of 
Brown  v.  Turner,  70  N.  0.  99,  the  supreme 
court  of  that  state  said:  "As  was  said  of 
the  word  'contract,'  we  say  that  there  is  no 
magic  In  tbe  word  'office.'  When  the  legis- 
lature created  and  called  It  an  'office,'  It  was 
an  office,  not  because  the  peculiar  duties  of 
the  place  constituted  it  such,  but  because  the 
creative  will  of  the  lawmaking  power  Im- 
pressed that  stamp  upon  it.  Therefore,  when 
that  stamp  was  effaced  by  the  repealing  act 
of  18C9-70,  it  shrank  to  the  levd  of  an  un- 
defined duty.  The  authority  that  vested 
these  duties  with  tbe  name  and  dignity  of  a 
'public  office'  afterwards  divested  them  of 
that  name  and  authority.  There  being  now 
no  law  of  the  land  declaring  it  to  be  a  public 
office,  our  next  Inquiry  Is,  do  the  duties  of 
public  printer  constitute  It  an  office?  The 
place  is  really  sui  generis,  and  therefore  or- 
dinary criteria  by  which  we  distinguish  and 
classify  public  offices  cannot  aid  us  to  a  con- 
clusion here.  It  occupies  that  neutral  ground 
where  it  may  'shade  into'  a  legislative  or  «l- 
ecntlve  function  without  disturbing  the  har- 
mony of  either.  It  comes  within  the  defini- 
tion of  a  'public  office'  because  Its  duties  re- 
late to  the  public,  and  are  prescribed  by  public 
law;  but  so  may  the  duties  of  a  contractor 
or  workman  upon  a  public  building.  It 
seems  not  to  be  an  office,  because  all  the  du- 
ties of  public  printer,  as  prescribed  by  law, 
are  mechanical  only,— as  much  so  as  those 
of  a  carpenter  or  bricianason,— calling  for 
neither  Judgment  nor  discretion,  in  a  legal 
sense,  and  which  may  be  performed  by  em- 
ployes, men,  women,  or  children,  in  or  out  of 
the  state;  and,  on  his  death,  every  unfinished 
duty  of  the  printer  can  and  must  be.  un- 
der existing  law,  completed  by  bis  personal 
representative.  If  it  is  an  office,  there  Is 
no  law  prescribing  the  term  of  duration  of 
it,  and  It  may  be  held  for  life  as  well  as  a 
term  of  years,  which  puts  it  out  of  harmony 
with  the  whole  spirit  and  genius  of  our 
political  institutions,— a  conclusion  which  can 
be  forced  upon  us  only  on  the  most  evident 
necessity." 

Tested  by  the  f<»egolng  rules,  It  is  dear 
that  the  act  in  question  does  not  create  a 
public  office.  The  legislature  has  not  desig- 
nated the  place  an  "office."  No  oath  or  bond 
Is  required.  No  term  of  duration  is  fixed. 
No  certificate  of  appointment  or  commission 
Is  provided  for.  No  qualifications  are  pre- 
scribed, and  none  of  the  sovereign  functions 
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of  the  government  are  delegated.  Certainly, 
It  cannot  be  said  that  In  doing  the  mechanic- 
al •work  of  manufacturing  a  blank  book, 
printing  a  notice,  order,  or  proclamation,  or 
supplying  blanks,  stationery,  and  letterheads 
for  the  territorial  otHcers,  or  a  docket  for  the 
supreme  court,  any  of  the  sovereign  functions 
of  government  are  being  exercised;  and,  un- 
less such  powers  are  conferred  or  exercised, 
the  Individual  performing  the  duties  is  not  a 
public  officer. 

A  public  officer  Is  required  by  law  to  per- 
form the  duties  pertaining  to  bis  office,  and 
for  a  refusal  to  perform  such  duties  he  may 
be  removed  from  office.  Under  the  proyl- 
sloDS  of  section  25  of  the  appropriation  act, 
the  State  Capital  Printing  Company  is  under 
no  obligations  to  perform  any  of  the  labors 
or  supply  any  of  the  materials  prescribed  In 
said  section.  It  is  purely  optional  with  said 
corporation  whether  It  accepts  any  of  the 
work,  or  not;  and  there  Is  no  liability,  crim- 
inal or  civil,  for  a  refusal  to  supply  or  fur- 
nish any  of  the  articles  which  it  Is  given  the 
privilege  of  supplying.  A  duty  is  imposed 
upon  the  several  territorial  officers  to  furnish 
the  copy  and  give  orders  to  the  State  Capital 
Printing  Company  for  public  supplies;  and 
the  privilege  of  doing  the  work,  filling  the 
orders,  and  furnishing  the  supplies  is  con- 
ferred upon  the  State  Capital  Printing  Com- 
pany. The  acceptance  of  these  orders  be- 
<'ome8  an  employment,  and  creates  a  con- 
tract, in  each  instance,  between  the  State 
('apital  Printing  Company  and  the  territory. 
While  the  officer  requiring  the  work  or  sta- 
tionery is  directed  to  apply  to  the  State  Cap- 
ital Printing  Company  for  the  same,  the 
company  may  accept  that  which  Is  profitable, 
and  refuse  that  which  is  unprofitable,  at  its 
pleasure.  Hence,  it  seems  to  us,  the  act  im- 
poses a  duty  upon  one  party,  and  confers 
a  privilege  upon  the  other.  Evidently,  this 
act  does  not  create  a  public  office,  and  there 
Is  no  such  office  as  public  printer,  in  this 
territory. 

The  next  question  presented  for  our  con- 
sideration is,  do  the  provisions  of  section 
25  conflict  with  the  limitation  Imposed  by  the 
act  of  congress  approved  July  30,  1886  (24 
Stat.  170)?  Said  act  is  entitled,  "An  act  to 
prohibit  the  passage  of  local  or  special  laws 
in  the  territories  of  the  United  States;  to 
limit  territorial  indebtedness,  and  for  other 
purposes."  So  much  of  the  act  as  relates 
to  the  question  before  us  is  as  follows:  "The 
legislatures  of  the  territories  of  the  United 
States  now  or  hereafter  to  be  organized, 
shall  not  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases,  that  is  to 
say,  granting  to  any  corporation  or  individu- 
al or  association  any  special  or  exclusive 
privilege,  Immunity  or  franchise  whatever. 
In  all  other  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be 
enacted  In  any  of  the  territories  of  the 
United  States  by  the  territorial  legislatures 
thereof."    Counsel  upon  both  sides,  in  the 


case  at  bar,  have  supplied  us  with  volumi- 
nous briefs,  which  display  a  vast  amount  of 
research,  but  do  not  evidence  a  very  clear 
discrimination  in  the  citation  of  authorities. 
Many  of  the  cases  cited  deal  with  constitu- 
tional provisions  and  limitations,  which, 
while  somewhat  similar  to  those  of  the  act 
of  congress  referred  to,  are  sufficiently  dis- 
similar to  render  the  authorities  useless  as 
precedents  In  the  case  before  us.  In  a  num- 
ber of  the  cases  cited  the  constitutional  pro- 
visions prohibit  the  enactment  of  special  or 
local  laws,  In  certain  enumerated  cases, 
where  a  general  law  can  be  made  applicable. 
Under  a  provision  of  this  character,  the 
courts  have  almost  invariably  held  that  the 
power  to  determine  whether  or  not  a  general 
law  could  be  made  applicable  to  a  given 
subject-matter  was  a  legislative,  and  not  a 
Judicial,  one,  and  when  the  legislature  has 
exercised  its  prerogradve  the  courts  will  not 
Interfere.  In  other  cases  the  constitutional 
provision  Is  that  aU  laws  shall  be  general, 
and  operate  throughout  the  state,  upon  all 
persons  or  subjects  alike.  Many  of  the 
cases  cited  relate  solely  to  police  regula- 
tions of  the  government,  wherein  the  legis- 
lative power  is  supreme,  and  are  not  appli- 
cable to  the  question  presented  in  this  case. 
We  have  examined  all  the  cases  cited  by 
counsel,  but  it  is  not  our  purpose  to  review 
them  here.  It  will  be  observed  that  the  act 
of  congress  supra  specifically  provides  that 
no  special  law  shall  be  passed  by  the  legis- 
lature of  the  territory,  granting  to  any  cor- 
poration, association,  or  individual  any  spe- 
cial or  exclusive  privilege,  immunity,  or  fran- 
chise whatever,  and  in  all  other  cases,  except 
the  ones  enumerated  in  the  act,  no  special 
law  shall  be  enacted  where  a  general  law 
can  l)e  made  applicable.  This  limitation 
amounts  to  an  absolute  prohibition  on  the 
legislature's  enacting  any  special  law  In  ref- 
erence to  the  subjects  enumerated.  It  was 
conceded  in  the  argument  that  the  State 
Capital  Printing  Company  is  a  corporation, 
and  it  must  be  conceded  that  the  legislatnro 
has  no  powei*to  pass  any  special  law  grant- 
ing to  such  corporation  any  special  or  exclu- 
sive privilege.  Does  section  25  confer  a 
privilege?  It  confers  upon  the  State  Capital 
Printing  Company  the  right  to  do  and  fumish 
all  the  printing,  binding,  stereotyping,  and 
stationery,  of  whatever  character,  which  is 
paid  for  out  of  the  territorial  treasury,  the 
treasury  of  the  board  of  regents  of  any  terri- 
torial institution,  or  from  the  territorial 
school  fund.  And  any  territorial  officer  hav- 
ing work  of  this  kind  to  be  done  is  required 
to  furnish  the  copy  to  and  have  the  work 
done  by  said  State  Capital  Printing  Oom- 
'pany.  This  is  an  exclusive  right,  because 
the  grant  carries  with  It  the  right  to  all  the 
work  of  the  character  therein  named.  No 
other  person  or  corporation  can  share  this 
privilege,  or  enjoy  an  equal  privilege;  nor 
can  the  legislature  confer  equal  rights  upon 
other  persons  or  corporations,   because  the 
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entire  privilege  Is  granted  to  the  former  cor- 
poration, and  there  1b  no  residue  for  distribu- 
tion, nor  can  a  like  privilege  be  conferred  up- 
on similar  corporations  for  the  same  rea- 
sons. The  right  to  furnish  all  the  printing, 
binding,  stereotyping,  and  stationery  for  all 
of  the  territorial  officers,  the  boards  of  re- 
gents of  the  public  Institutions,  the  school-land 
board,  and  the  supreme  court.  Including  pub- 
lication of  the  court  reports,  Is  not  only  a 
special  privilege,  but  is  a  valuable  privilege, 
and  ought,  upon  sound  business  principles 
of  economy  and  right,  to  be  let  to  the  lowest 
competitive  bidder,  under  the  supervision  and 
control  of  some  bonded  officer  or  board.  A 
privilege  Is  "a  particular  and  peculiar  bene- 
fit or  advantage  enjoyed  by  a  person,  com- 
pany, or  class,  beyond  the  common  advan- 
tage of  other  citizens."  Black,  Law  Diet. 
941.  A  special  privilege,  In  constitutional 
law,  is  "a  right,  power,  franchise,  ImmunilT', 
or  privilege  granted  to  or  vested  In  a  person, 
or  class  of  persons,  to  the  exclusion  of  othera, 
and  in  derogation  of  common  right."  Id. 
1113.  "The  state,  it  is  to  be  presumed,  has 
no  favors  to  bestow,  and  designs  to  inflict 
no  arbitrary  deprivation  of  rights.  Special 
privileges  are  always  obnoxious,  and  discrim- 
inations against  persons  or  classes  are  still 
more  so;  and,  as  a  rule  of  construction,  it  is 
to  be  presumed  they  were  probably  not  con- 
templated or  designed."  Cooley,  Const.  Lim. 
p.  483.  Anderson,  in  his  Law  Dictionary, 
defines  special  or  exclusive  privilege  to  be 
"any  part;lcular  or  individual  authority  or  ex- 
emption existing  In  a  person  or  class  of  per- 
sons, and  In  derogation  of  common  right;  as 
the  grant  of  a  monopoly."  A  monopoly  is 
an  exclusive  privilege  not  enjoyed  by  others, 
and  we  think  the  grant  to  the  State  Capital 
Printing  Company  comes  within  all  the  terms 
of  the  above  definitions,  and  that  section  25 
of  the  appropriation  act  does  grant  a  special 
and  exclusive  privilege  to  a  corporation. 

The  next  question  for  consideration  Is 
whether  or  not  such  privilek<!  is  granted  by 
a  special  law,  as  contemplated  in  the  act  of 
congress  of  July  30,  1886.  "A  statute  relat- 
ing to  persons  or  things  as  a  class  is  a  gen- 
eral law;  one  relating  to  particular  persona 
or  things  of  a  class  is  special."  Suth.  St. 
Const.  J  121;  Wheeler  v.  Philadelphia,  77 
Pa.  St  338.  "The  number  of  persons  upon 
whom  the  law  shall  have  any  direct  effect 
may  be  very  few,  by  reason  of  the  sub- 
ject to  which  it  relates,  but  It  must  operate 
equally  and  uniformly  upon  all  brought 
within  the  relations  and  circumstances  for 
which  it  provides."  Suth.  St  Const  f  124. 
In  McAunlch  v.  Railroad  Co.,  20  Iowa,  338, 
the  Iowa  supreme  court  defined  the  distinc- 
tion between  general  and  special  laws  thus: 
"These  laws  are  general  and  uniform,  not 
because  they  operate  upon  every  person  in 
the  state,  for  they  do  not,  but  ttecanse  every 
person  who  is  brought  within  the  relations 
and  circumstances  provided  for  is  affected 
by  the  law.    They  are  general  and  uniform 


In  their  operation  upon  all  persons  in  the 
like  situation,  and  the  fact  of  their  being 
general  and  uniform  is  not  affected  by  the 
numl>er  of  persons  within  the  scope  of  their 
operation."  Special  laws  are  those  made  for 
individual  cases,  and  for  less  than  a  class. 
Laws  are  general  If  they  apply  to  a  class, 
though  the  class  may  be  very  limited,  or 
even  inhere  there  is  but  one  of  the  class; 
but  the  law  must  l>e  general  in  its  applica- 
tion, and  embrace  all  of  the  given  class,  and 
not  be  specific  In  its  application,  to  a  par- 
ticular person  or  thing.  The  supreme  court 
of  Minnesota,  in  State  v.  Cooley,  58  N.  W. 
150,  said :  "Another  proposition  that  may  be 
laid  down  as  beyond  question  is  that,  if  the 
basis  of  classification  is  valid,  It  is  wholly 
Immaterial  how  many  or  bow  few  members 
there  are  in  the  class.  One  may  constitute 
a  class,  as  well  as  a  thousand,  although,  of 
course,  the  fewer  the  members  the  closer 
the  courts  will  scrutinize  the  act  to  see  that 
it  is  not  an  evasion  of  the  constitution."  Mr. 
Sutherland,  In  his  valuable  work,  further 
says:  "Within  certain  limits,  subjects  may 
be  grouped  on  the  basis  of  such  ditlerences 
for  general  legislation.  Beyond  those  lim- 
its, such  differences  would  not  be  the  basis 
of  classification,  but  the  aground  of  segrega- 
tion, by  which  each  individual  would  be  dis- 
tinguished for  special  enactment.  The  pro- 
hibition id  in  the  way  of  legislation  for  in- 
dividual cases.  It  is  equally  fatal  to  such 
legislation,  though  It  be  general  in  form.  If 
a  statute  is  plainly  Intended  for  a  particular 
case,  and  looks  to  no  broader  application  in 
the  future,  it  is  special  or  local,  and,  if  such 
laws  are  prohibited  on  the  subject  to  which 
it  relates,  is  unconstitutional."  Suth.  St. 
Const  {  129.  This  question  was  quite  exten- 
sively and  ably  treated  by  the  supreme  court 
of  New  Jersey  in  the  case  of  Rutgers  v.  City 
of  New  Brunswick,  42  N.  J.  Law,  53.  The 
court  said:  "In  the  strictest  sense,  special 
or  local  laws  would  comprise  all  such  laws 
as  are  confined  in  their  application  to  a  lim- 
ited number  of  localities  or  subjects,  and  a 
general  law  be  one  universal  in  its  applica- 
tion. In  this  sense,  acts  ot  the  legislature 
relating  to  a  particular  kind  of  private  cor- 
porations, or  to  a  particular  class  of  munici- 
palities, would  fall  within  the  prohibition  of 
the  constitutional  interdiction,  as  being  spe- 
cial or  local,  however  general  they  might  be 
in  their  application  within  the  scope  of  the 
purpose  of  such  legislation.  But  this  is  not 
the  signification  given  to  their  terms  by  this 
court  in  the  case  of  Van  Riper  v.  Parsons,  40 
N.  J.  Law,  1,  123.  When  the  case  was  first 
before  this  court,  it  was  held  that  within 
the  sense  of  these  prohibitory  clauses,  a  gen- 
eral law,  as  contradistinguished  from  one 
special  or  local.  Is  a  law  that  embraces  a 
class  of  subjects  or  places,  and  does  not 
omit  any  subject  or  place  naturally  belong- 
ing to  such  class.  The  second  time  that 
case  passed  under  judicial  examination  ip 
this  court,  the  holding  was  that  a  law  framed 
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In  general  terms,  restricted  to  no  locality, 
And  operating  equally  npcin  all  of  a  group 
of  objects,  which,  having  regard  to  the  pur- 
pose of  the  legislature,  are  distinguished  by 
characteristics  sufficiently  marked  and  im- 
portant to  make  them  a  class  by  them- 
selves, is  not  a  special  or  local  law,  but  a 
general  law,  without  regard  to  the  consider- 
ation that,  within  this  state,  there  happens 
to  be  but  one  individual  of  the  class,  or  one 
place  where  it  produces  effects."  It  is  fur- 
ther said  by  Mr.  Sutherland:  "A  law  may 
be  general  in  its  terms,  and  apply  to  a  class 
•constituted  by  Iiaving  characteristics  which 
make  it  a  class,  and  yet  be  an  illusory  clas- 
siflcation,  which 'Will  not  warrant  legislation 
confined  to  it,  where  special  or  local  legisla- 
tion is  prohibited.  The  grouping  must  be 
founded  on  peculiarities  requiring  legisla- 
tion, and  legislation  which,  by  reason  of  the 
Absence  of  such  pecullanties,  is  not  neces- 
sary or  applicable  outside  or  that  class.  In 
other  words,  the  true  principle  requires 
^omethini;  more  than  a  mere  designation 
by  such  characteristics  as  will  serve  to  clas- 
■«ify,  for  the  characteristics  which  will  thus 
nerve  its  a  basis  of  classification  must  be 
of  such  a  nature  as  to  mark  the  objects 
so  designated  as  peculiaily  requiring  ex- 
-clusive  legislation.  There  must  be  a  sub- 
stantial distinction,  having  a  reference  to 
the  subject-matter  of  the  luxtpoSed  legisla- 
tion, between  the  objects  or  places  em- 
braced In  such  legislation  and  the  objects  or 
places  excluded.  The  marks  of  distinction 
on  which  the  classification  is  founded  must 
be  such,  in  the  nature  of  things,  as  will,  in 
some  reasonable  degree,  at  least,  account  for 
and  Justify  the  restriction  of  the  legislation. 
Distinctions  which  do  not  arise  from  sub- 
stantial differences,  so  marked  as  to  call  for 
separate  legislation,  constitute  no  ground 
for  supporting  such  legislation  as  general." 
Snth.  St.  Const.  Si  127,  128. 

These  authorities  fully  establish  the  doc- 
trine that  a  law,  in  order  to  avoid  a  confiict 
with  the  prohibition  against  special  legisla- 
tion, must  be  general  in  its  application  to  a 
class,  and  all  of  the  class  within  like  circum- 
stances must  come  within  its  operations.  The 
law  under  consideration  does  not  have  this 
-effect.  It  is  limited  in  its  application  to  the 
State  Capital  Printing  Company,  and  Is  thus 
special  in  its  subject-matter  and  its  opera- 
tion. It  is  a  law  enacted  for  a  particular 
purpose,  and  for  a  particular  person,  and 
does  not  operate  alike  upon  all  of  a  class. 
The  authorities  cited  which  hold  that  a  law 
is  general  if  it  applies  to  all  of  a  class,  al- 
though there  Is  but  one  of  the  class,  do  not 
apply  to  a  statute  like  the  one  under  consid- 
eration. In  those  cases  the  Icgtslature  did  not 
attempt  to  name  the  beneficiary  of  the  act, 
but  the  law  was  general  in  its  terms,  and  it 
liappened  that  there  was  but  one  of  the  class 
that  came  within  its  general  provisions.     If 


the  legislature  had  provided  that  all  the  pub- 
lic printing  and  binding  should  be  done  by 
a  corporation  equipx>ed  with  a  bindery, 
printing  presses,  and  lithographing  depart- 
ment, and  the  State  Capital  Printing  Com- 
pany had  been  the  only  institution  of  this 
class,  it  would  then  be  entitled  to  the  con- 
tract or  employment,  and  the  law  would  not 
be  subject  to  the  objection  now  made.  Or 
If  the  law  had  grranted  this  privilege  to  any 
other  classification,  without  making  it  ez- 
clnslvely  applicable  to  some  partlcDlar  per- 
son or  corporation.  It  would  withstand  such 
assault,  under  the  authorities  quoted.  In 
our  Judgment,  the  statute  In  question  comes 
directly  within  the  prohibition  imposed  by 
the  act  of  July  30,  1886,  and  is  therefore 
void. 

We  have  given  consideration  to  the  argu- 
ment of  counsel  for  the  respondent,  that  the 
terms  "privileges,  immunities,  or  franchises" 
must  be  treated  collectively,  and  that,  before 
a  law  can  be  held  invalid,  it  must  violate  all 
embraced  in  said  collective  terms.  But  we 
cannot  assent  to  this  proposition.  It  would 
destroy  much  of  the  force  of  the  statute, 
and  defeat  some  of  the  most  evident  pur- 
poses of  congress.  Our  conclusion  la  that 
section  25  Is  a  special  law,  granting  a  spe- 
cial and  exclusive  privilege  to  the  State  Cap- 
ital Printing  Company,  and  is  invalid. 

It  has  been  contended  at  some  length  that 
the  court  should  refuse  Jurisdiction  in  this 
case,  for  the  reason  that  the  State  Capital 
Printing  Company  is  not  made  a  party.  This 
contention  would  have  considerable  weight, 
were  it  not  for  the  fact  that  the  only  ques- 
tion presented  Is  one  of  law,  and,  while  the 
State  Capital  Printing  Company  is  interested 
in  having  the  law  properly  determined,  there 
Is  nothing  in  the  case  that  affects  adversely 
their  sul>stantlal  rights,  and  nothing  that 
can  bind  such  corporation. 

It  is  not  dented  that  the  petitioners  pa*- 
formed  the  work  for  which  they  are  de- 
manding pay,  and  that  the  ofHcers  of  the 
territory  received  and  accepted  the  articles 
mentioned  in  the  writ.  The  only  objection 
the  auditor  makes  to  allowing  and  auditing 
the  account  is  that  the  law  in  question 
makes  it  his  duty  to  audit  accounts  for  such 
purposes  only  in  favor  of  the  State  Capital 
Printing  Company,  and  when  this  law  falls 
the  petitioners  are  entitled  to  have  the  ac- 
counts audited  and  paid.  The  demurrer  to 
the  return  Is  sustained,  and  peremptory  writ 
ordered  to  issue.  There  id  no  question  rais- 
ed as  to  the  practice  In  this  case,  or  objec- 
tion made  that  a  demurrer  is  not  the  proper 
mode  of  raising  the  questions  discussed; 
and  we  do  not  determine  the  question  of 
practice,  but  treat  the  case  on  the  theory  oa 
which  it  is  presented. 

DAL.B,  C.  3.,  and  SCOTT,  BIERER,  and 
McATEE,  JJ.,  concurring. 
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ATCHISON.  T.  &  8.  P.  R.  CO.  t.  JOHNSON. 
(Sapreme  Conrt  of  Oklahoma.     Sept.  7,  1805.) 

TbIAIt— SPBOIiJi  FlNDtF08 — INSTBUCTIOMS  TO  JtTRT 
— ISDBFIHITB  AMaWBRS — CaBRIBBS— ISJDBIBS  TO 

Tbbspassbbs— CoBTiuBirroRT  Nbolioenob. 

1.  Under  the  Code  of  Civil  Procedure  (St 
OW.  1890,  par.  4574).  which  provides  that  "the 
court  in  all  cases  when  requested  by  either  par- 
ty, shall  instruct  them,  if  they  render  a  gen- 
eral verdict,  to  find  specially  upon  material  ques- 
tions of  fact,  to  be  plainly  stated  in  writing." 
it  is  not  error  to  refuse  an  inatmctlon  which, 
apoD  the  submission  of  special  questions  for  the 
juxy,  instmcts  them  that  "it  is  your  duty  to  an^ 
swer  each  of  said  questions  fairly  as  you  shall 
find  the  truth  to  be  under  the  evidence,  without 
regard  to  your  general  verdict"  The  provision 
of  the  statute  is  that  the  jury  shall  make  special 
findings  only  upon  condition  that  they  return  a 
general  verdict,  and  it  shall  be  error  to  instruct 
them  to  make  such  findings  without  regard  to 
■ndi  general  verdict 

2.  If  the  record  discloses  that  special  inter- 
rogatories have  been  submitted  to  the  jury,  and 
that  they  have  been  returned  into  court  by  the 
Inrv  in  connection  with  thrir  general  verdict  at 
the  request  of  the  defendant  and  that  "the 
conrt  submitted  said  certain  special  questions 
of  fact  for  the  jury  to  answer  and  return,"  such 
statements  made  in  the  record  will  be  sufficient 
to  show  that  special  interrogatories  were  in  fact 
submitted  and  answered  by  the  jury,  as  provided 
by  the  statute,  notwithstanding  that  no  express 
and  written  instruction  from  the  conrt  to  the 
jury  to  that  effect  appears  in  the  record. 

3.  If  the  jury  returns  evasive  or  equivocal 
answers  to  some  of  the  special  interrogatories 
proposed,  snd  a  motion  is  made  to  the  court  to 
remand  the  Jury  and  require  them  to  return 
definite  answers  to  such  interrogatories,  and  the 
motion  is  refused,  and  the  party  to  tiie  cause 
making  such  motion  is  not  damaged  by  such  eva- 
sive or  equivocal  answers,  such  refusal  of  the 
court  to  remand  and  direct  the  jnry  is  not  rever^ 
Bible  error. 

4.  If  the  jury,  in  making  a  return  to  special 
interrogatories  in  connection  with  the  general 
verdict  returns  evasive,  equivocal,  or  uncertain 
answers,  not  stating  the  result  of  the  evidence, 
either  in  the  affirmative  or  in  the  negative,  upon 
the  point  it  is  simply  a  finding  that  adequate 
proof  has  not  been  produced  at  the  trial  of  the 
existence  of  the  fact  npon  which  the  question 
has  been  proposed,  and  that  it  is  not  made  out 
by  proof,  and  is  equivalent  to  a  finding  against' 
the  party  holding  the  affirmative  upon  such 
facts. 

5.  A  i)erson  who  gets  upon  the  freight  train 
of  a  railroad  xximpany  witnout  the  knowledge 
of  the  conductor,  and,  under  the  direction  of  a 
brakemsn  of  the  train,  places  himself  in  a  box 
car,  making  a'  payment,  and  accepting  such  direc- 
tion from  the  brakeman,  does  not  contract  with 
the  railroad  company  for  his  passage.  He  is  not  a 
passenger,  but  a  trespasser.'  He  is  not  entitled 
at  the  hands  of  the  railroad  company  to  that 
high  degree  of  care  to  which  a  passenger  is  en- 
titled, but  only  to  the  right  to  be  exempt  from 
wanton  and  wiUtul  injury  at  the  hands  of  the 
company. 

6.  The  caboose  of  a  freight  train  is  the 
proper  place  to  which  persons  must  go,  and  take 
their  places,  who  intend  to  become  passengers 
npon  the  train.  A  box  car  is  the  place  of  in- 
creased  danger,  and  if  one  seeks  to  b«  a  passen- 
ger, and  voluntarily  places  himself  in  such  a 
car,  he  will  be  guil^  of  such  contributory  negli- 
gence as  will  predude  recovery  against  the  com- 
pany for  an  injury  while  occupying  such  a  posi- 
tion. 

7.  If  one  who  undertakes  to  be  a  passenger 
upon  a  freight  fain  voluntarily  places  himself 
In  a  box  car.  leaver  his  (dace  back  in  the  car, 
and  goes  to  the  open  door  of  the  car,  while  tb.« 
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tRiin  b  In  motion,  and  Is  by  «udden  shock  of 
the  train  thrown  from  the  door  and  injured,  he 
is  guilty  of  such  contributory  negligence  as  will 
preclude  recovery  from  the  railroad  company.  • 

8.  In  a  case  in  which  the  plaintiff  takes 
passage  upon  a  freight  train  of  defendant  which 
has  a  caboose  attached,  and  goes  into  the  box 
car  upon  the  train,  which  is  not  provided  by  the 
company  for  the  accommodation  of  passengers; 
and  the  plaintiff  was  not  allowed  to  take  pas- 
sage npon  such  train  under  the  rules  of  the 
company,  and  "his  presence  on  the  freight  train 
was  unknown  to  the  conductor,  engineer,  or  fire- 
man, bnt  was  known  to  a  brakeman,  to  whom 
the  plaintiff  gave  a  dollar  for  his  ride,  which 
was  less  than  the  regular  fare;  and  tiie  bml»- 
man  had  no  authority  to  collect  the  dollar  from 
the  pUintiff,  and  the  plaintiff  knew  that  the 
train  on  which  he  took  passage  was  not  a  pas- 
senger train,  and  that  the  car  in  which  he  took 
passage  was  not  provided  by  tibe  company  for 
carrying  passengers;  and  the  plaintiff  was 
thrown  from  the  car,  by  the  stopping  of  the 
train,  while  he  was  leaning  from  the  door  of  the 
car,  and  would  cot  have  been  injured  If  he 
had  remained  back  in  the  car  until  the  train 
stopped;  and  these  facts  were  all  found  by  the 
jnry,  npon  special  interrogatories  proposed  by 
the  defendant  in  connection  with  the  genenU 
verdict  for  the  plaintiff  for  damages  in  his  be- 
half; and  the  defendant  thereupon  filed  his  mo- 
tion for  judgment  on  the  answers  of  the  jury  to 
the  special  questions,— It  was  error  in  the  court 
to  overrule  such  motion,  and  the  ruling  of  the 
court  should  have  been  for  judgment  m  favor 
of  the  defendant  npon  such  sp^ial  findings  of 
fact 

(Syllabus  by  the  Conrt) 

Error  to  district  court,  Logan  county. 

Action  by  John  R.  Johnson  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Henry  B.  Asp,  John  W.  Shattell,  and  J.  R. 
Cottingham,  for  plaintiff  in  error.  Keaton 
&  CottenU  and  B.  Turner,  for  defendant  In 
error. 


McATBB,  J.  On  the  11th  day  of  August, 
1891,  the  defendant  In  error,  as  plaintiff, 
filed  his  complaint  In  the  district  court  for 
Logan  county  to  recoyer  damages  for  per- 
sonal injuries  received  by  him  at  Outhrle, 
Okl.,  while  riding  from  Purcell,  I.  T.,  to 
Guthrie,  In  a  box  car  In  one  of  defendant's 
freight  trains.  Plaintiff  claimed  In  his  peti- 
tion that  he  was  a  passenger,  and  that 
he  was  jerked  and  thrown  from  the  car 
In  question  by  reason  of  the  negligence  of 
the  defendant's  servants.  The  defendant 
pleaded  by  a  general  denial  and  by  the  al- 
legation that  the  plaintiff  was  not  a  pas- 
senger, but  was  a  trespasser  on  the  train, 
and  that  the  Injuries  were  received  in  con- 
sequence of  his  own  negligence  In  jumping 
from  the  train  while  It  was  In  motion.  To 
the  answer  of  the  defendant  the  plaintiff  re- 
plied, denying  generally  the  allegations  of 
the  answer,  and  setting  up  a  specific  denial 
of  the  matters  set  up  In  the  answer  as  a 
defMis&  The  case  was  tried  on  the  26tb  and 
27th  days  of  October,  1893,  and  resulted  In  a 
verdict  for  the  plaintiff  for  the  sum  of  $5,* 
000. 

It  was  alleged  by  the  plaintiff  that  on  the 
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8d  day  of  February,  1891,  at  about  8  o'clock 
p.  m.,  the  defendant,  In  consideration  of  the 
sum  of  one  dollar,  then  and  there  paid  to 
its  agent,  a  brakeman  on  one  of  ltd  freight 
trains,  by  the  plaintiff,  undertook  and 
agreed,  as  a  common  carrier,  to  transport 
and  convey  the  plaintiff  from  the  town  or 
Tillage  of  Purcell  to  the  town  or  village  of 
Guthrie,  as  a  passenger,  and.  the  plaintiff, 
being  so  directed  by  one  of  the  agents  of  the 
defendant,  thereupon  entered  one  of  its 
freight  cars,  to  lie  conveyed  from  the  town 
or  village  of  Purcell  to  the  town  or  village 
of  Guthrie;  that  while  being  so  conveyed  in 
said  freight  car  the  plaintiff  saw  the  con- 
ductw  of  the  freight  train  to  which  the 
freight  car  was  attached,  and  that  said  con- 
ductor was  fully  cognizant  of  the  fact  tiiat 
plaintiff  and  other  persons  were  being  con- 
veyed on  said  train,  and  also  that  plaintiff 
and  "many  other  persons  had  upon  various 
occasions  been  transported  upon  defendant's 
freight  train  by  and  with  the  consent  of, 
and  by  paying  fare  to,  the  conductor  there- 
of." It  was  further  alleged  that  the  plaintiff, 
while  he  was  such  passenger,  at  the  town 
or  vUlage  of  Guthrie,  and  without  negligence 
or  fault  on  his  part,  but  while  he  was  stand- 
ing In  or  near  the  door  of  said  freight  car, 
preparatory  to  getting  off  the  same,  was, 
through  the  unskillfulness,  carelessness,  neg- 
ligence, and  fault  of  defendant  and  Its  agents 
in  causing  the  said  train  to  greatly  slacken  its 
rate  of  speed,  and  then  to  suddenly  start 
forward  at  a  much  more  rapid  rate,  without 
allowing  him  sufficient  time  to  safely  get 
off,  thrown  from  said  car  and  run  over  by  a 
portlMi  of  said  train.  With  their  special 
verdict  the  Jury  returned  Into  court  special 
findings  as  follows:  "Q.  1.  When  was  the 
pUiintiff  injured?  A.  February  3,  1891.  Q. 
2.  Was  the  train  upon  which  plaintiff  took 
passage  from  Purcell  to  Guthrie  a  freight 
train  or  a  passenger  train?  A.  Freight  train. 
Q.  S.  If  you  answer  question  two  that  the 
train  was  a  freight  train,  did  such  freight 
train  liave  a  caboose  car  attached?  A.  Xes. 
Q.  4.  In  what  kind  of  a  car  did  the  plaintiff 
take  passage?  A.  Box  car.  Q.  5.  If,  in  an- 
swer, to  the  last  question,  you  say  the  plain- 
tiff took  passage  in  a  box  car,  please  state 
If  such  box  car  was  provided  by  the  com- 
pany for  the  accommodation  of  passengers. 
A.  No.  Q.  6.  Was  the  train  on  which  the 
plaintiff  took  passage  allowed  by  the  rules 
of  the  company  to  carry  passengers?  A.  No. 
Q.  7.  Who  was  the  conductor  of  the  train? 
A.  B.  P.  Anderson.  Q.  8.  If,  in  answer  to 
the  last  question,  yon  say  that  E.  P.  Ander- 
son was  the  conductor  of  the  train,  you  may 
state  whether  or  not  he  was  In  charge  of 
the  train.  A.  Yes.  Q.  9.  Did  the  conductor 
know  that  the  plaintiff  was  on  the  train? 
A.  We  do  not  know.  Q.  10.  Who  was  the 
engineer  in  charge  of  the  engine  that  was 
pulling  the  train?  A.  Spunaugle.  Q.  11. 
Did  the  engineer  know  that  the  plaintiff  was 
on  the  train  before  he  was  Injured?    A.  No. 


Q.  12.  Who  was  the  fireman  of  the  engine 
that  was  pulling  the  train?  A.  J.  W.  Coop- 
er. Q.  13.  Did  the  fireman  know  that  the 
plaintiff  was  on  the  train  until  after  he  was 
Injured?  A.  No.  Q.  14.  Did  the  plalnUff 
pay  Harry  Hill  one  dollar  to  ride  from  Pur- 
cell to  Guthrie?  A-  Xes.  Q.  15.  Was  Harry 
Hill  a  brakeman  on  the  train  on  wliich  the 
plaintiff  took  passage?  A.  Yes.  Q.  16.  Did 
Harry  Hill,  as  such  brakeman,  have  any  au- 
thority to  collect  the  dollar  from  plaintiff? 
A.  No.  Q.  17.  What  did  Harry  Hill  do  with 
the  doUrir  so  collected  from  the  plaintiff? 
A.  He  'divvied'  with  Reynolds.  Q.  18.  What 
was  the  regular  passenger  fare  from  Purcell 
to  Guthrie?  A.  |1.94.  Q.  19.  Did  the  plain- 
tiff know  that  the  train  on  which  he  took 
passage  was  not  a  passenger  train?  A.  Yes. 
Q.  20.  Did  the  plaintiff  know  that  the  car 
In  which  he  took  passage  was  not  provided 
by  the  company  for  carrying  passengers? 
A.  Yes.  Q.  21.  Did  the  plaintiff  know  that 
the  train  on  which  he  took  passage  was  not 
allowed  to  carry  passengers?  A.  No.  Q.  22. 
Did  the  plaintiff  Jump  from  the  train  wliile 
in  rapid  motion?  A.  No.  He  was  thrown 
off.  Q.  23.  Did  the  plaintiff  lean  from  the 
door  of  the  box  car  in  which  he  was  riding, 
so  that  the  stopping  of  the  train  threw  him 
out  and  caused  the  injury?  A.  Yes.  Q.  24. 
Would  the  plaintiff  have  been  injured  had 
he  remained  back  In  the  car  until  the  train 
stopped?  A.  No.  Q.  25.  Would  the  plain- 
tiff have  been  injured  had  he  taken  passage 
In  the  caboose  attached  to  the  train?  A. 
We  do  not  know.  Q.  20.  Did  the  plaintiff 
have  sutBcIent  time  at  Oklahoma  City  to 
leave  the  box  car  and  go  back  and  get  Into 
the  caboose  attached  to  the  train?  A-  We 
do  not  know." 

At  the  time  the  Jury  returned  their  special 
findings  into  court  the  defendant  objected  to 
the  reception  of  the  verdict  of  the  Jury  until 
special  Interrogatonea  numbered  9,  25,  and 
.  26  should  be  answered  by  the  Jury,  and  tliat 
the  Jury  be  required  to  answer  said  findings 
with  more  deflnlteness  and  certainty,  wliich 
objection  and  requests  were  by  the  court 
overruled,  and  duly  excepted  to  by  the  de- 
fendant at  the  time,  and  the  court  received 
the  verdict,  to  which  reception  the  defendant 
then  and  there  excepted.  This  action  of  the 
court  constitutes  the  first  assigrnment  of  er- 
ror. It  is  argued  by  the  defendant  in  error 
that  the  special  interrogatories  submitted  by 
counsel  for  plaintiff  in  error  were  not  prop- 
erly a  part  of  the  record  in  the  case  in  this 
court,  and  were  never  in  fact  submitted  to 
the  Jury  by  the  trial  court,  and  that  counsel 
for  plaintiff  in  error  never  made  the  proper 
request  to  have  the  same  submitted  to  the 
Jury.  The  provisions  of  the  Code  of  Civil 
Procedure  in  force  at  the  time  and  for  the 
purpose  of  the  trial  of  the  cause  were  those 
of  the  Statutes  of  Oklahoma  of  1890,  which 
were  adopted  from  the  Statutes  of  the  State 
of  Indiana,  and  are  identical  with  the  provi- 
sions  of  the  Code  of  Civil  Procedure  of  that 
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state.  The  decision  of  the  supreme  conrt  of 
the  state  of  Indiana,  therefore,  followed,  and 
this  court  will  be  governed  by,  them,  In  de- 
termining whether  error  was  committed  In 
refusing  to  submit  special  IntMTOgatorles  to 
the  jury,  requested  by  the  plaintiff  In  error, 
and  In  determining  whether  said  special  In- 
terrogatories were  at  any  time  or  In  any  man- 
ner submitted  to  the  jury,  and  whether  the 
court  erred  In  refusing  to  require  the  jury  to 
answer  the  Inteirogatories  numbered  9,  25, 
and  26  with  a  greater  degree  of  certainty, 
and  in  oTerruling  the  motlMi  of  plaintiff  In 
error  for  said  special  findings.  It  is  provided 
In  article  18,  tit  "Trial  by  Jury,"  !  28,  Code 
CHt.  Ppoc.  (paragraph  4574,  St  Okl.  1890), 
that:  "In  all  acticHis  the  jury,  unless  other- 
wise directed  by  the  court  may  in  thehr  dls- 
cretlMi,  render  a  general  verdict  or  special 
verdict;  but  the  court  shall,  at  the  request 
of  elth»  party,  direct  them  to  give  a  special 
verdict  in  writing  upon  all  or  any  of  the 
issues;  and  in  all  cases,  when  requested  by 
either  party,  shall  instruct  them,  if  they  r«i- 
der  a  general  verdict,  to  find  specially  ni)on 
material  questions  of  fact,  to  be  plainly  stat- 
ed in  writing.  Tlila  special  finding  is  to  be 
recorded  with  the  verdict."  Upon  the  trial 
the  following  instruction  was  requested  by 
the  plaintiff  in  error,  to  wit:  "The  court,  at 
the  request  of  the  defendant,  has  submitted 
to  you  certain  special  questions,  and  you  are 
instructed  that  it  Is  your  duty  to  answer  each 
of  said  questions  fairly  as  you  shall  find  the 
truth  to  be  under  the  evidence,  without  re- 
gard to  your  general  verdict"  This  instmo- 
tlon  was  by  the  court  refused,  to  which  ex- 
ception was  duly  taken.  It  is  the  conten- 
tion of  the  defendant  in  error  that,  where 
the  party  requests  of  the  court  that  the  jury 
shall  be  instructed  to  find  specially  upon  ma- 
terial questions  of  fact,  they  Shall  do  so  upon 
condition  that  "they  render  a  general  ver^ 
diet"  This  proposition  is  well  founded.  The 
statute  Is  plain.  The  court  cannot  be  re- 
quired to  instruct  the  jury  that  it  is  their 
duty  to  answer  e^>eclal  interrogatories  upon 
the  evidence  "without  regard  to  their  general 
verdict."  The  statute  plainly  requires  that 
the  court  shall  in  aU  cases,  when  requested 
by  either  party,  Instruct  them,  "if  they  ren- 
der a  general  verdict,"  to  find  si)eclally  upon 
material  questions  of  fact  Special  Interroga- 
tories must  be  proposed,  If  at  all,  in  connec- 
tion with  the  general  verdict,  and  not  "with- 
out r^ard  to  it"  It  would  not  have  been 
proper  few  the  court  to  give  the  instruction 
In  the  terms  proposed.  An  instruction  to  the 
jury  to  "answer  each  of  said  questions,  with- 
out regard  to  the  general  verdict"  would 
have  Included  the  instruction  to  return  an- 
swers to  the  q>ecial  Interrogatories  whether 
they  elected  to  return  the  general  verdict  or 
not  The  request  was  properly  refused. 
Killlam  v.  Elgenman,  57  Ind.  480;  Railroad 
Co.  V.  Fix,  88  Ind.  381;  Hadley  v.  Hadley, 
82  Ind.  75;  Taylor  v.  Burk,  91  Ind.  253. 
Notwithstanding  the  fact  that  the  court  re- 


■  fused  to  submit  the  special  interrogatories  to 
the  jury  with  the  instructions  proposed,' 
"without  regard  to  their  general  verdict," 
yet  special  Interrogatories  were  in  fact  de- 
livered to  the  jury  and  answered,  special 
findings  being  made  thereon,  and  returned 
Into  court  In  connection  with  their  general 
verdict  Were  the  special  Interrogatories  de- 
livered to  the  jury  and  the  special  findings 
returned  thereon  properly  or  improperly? 
The  court  having  refused  to  give  the  inter- 
rogatories to  the  jury  as  requested,  and  hav- 
ing yet  delivered  them  to  the  jury,  it  would 
appear  that  the  court,  having  discharged  its 
duty  in  rejecting  their  submission  to  the  jury 
under  an  Instruction  which  would  have  been 
imprc^er,  did  thereupon  submit  them  to  the 
Jury  with  proper  Instructions.  It  is  the  duty 
of  the  court  to  give  general  instructions  to 
the  jury,  and,  the  special  interrogatories  hav- 
ing been  tendered  with  an  Instruction  which 
the  court  would  not  have  been  justified  in 
giving,  we  think  the  presumptloh  would  prop- 
erly arise  that  they  were  given  to  the  Jury, 
under  the  head  of  general  instructions,  at  the' 
proper  time,  which  It  Is  the  duty  of  the  court 
to  give  to  the  jury.  Frank  v.  Grimes,  105 
Ind.  346,  4  N.  B.  414;  Stott  v.  Smith,  70  Ind. 
298.  But  the  fact  of  their  proper  submission 
to  the  jury  does  not  depend  upon  this  pre- 
sumption. The  record,  upon  page  130,  dis- 
closes the  fact  that  "the  sa4d  jury,  together 
with  said  general  verdict  returned  the  in- 
terrogatories submitted  to  the  said  jury  to  be 
answered  by  thenl,  in  connection  with  their 
general  verdict,  and  which  said  Interroga- 
tories, together  with  the  answers  of  the  jury 
thereto,  are  in  words  and  figures  following, 
to  wit."  And,  again,  on  page  17  of  the  rec- 
ord: "The  jury  returns  into  court  with  their 
verdict  and  answers  to  the  special  questions 
of  fact  submitted  to  them."  And,  again,  on 
the  same  page:  "And  the  jury  return  Into 
court  the  answers  to  the  special  questions  of 
fact  submitted  to  them,  which  said  special 
questions  of  fact,  and  the  answers  of  the 
jury  thereto,  are  as  follows,  to  wit"  And 
on  page  16  that  "the  court  at  the  request  of 
the  defendant,  submits  to  the  Jury  certain 
special  questions  of  fact  tor  said  jury  to  an- 
swer and  return  to  the  court  with  their  gen- 
eral verdict,  and  thereupon  the  cause  Is  sub- 
mitted to  the  jury,  and  they  retire  to  de- 
liberate upon  their  verdict  and  the  said 
special  questions  of  fact."  Which  entries 
were  from  the  journal,  signed  by  the  judge, 
and  approved  over  the  signature  of  counsel 
for  both  plaintiff  and  defendant.  It  thus 
appears  by  the  record  that  the  court,  at  the 
request  of  one  of  the  parties,  sent  the  inter-' 
rogatories  to  the  JtU7,  and  it  makes  no  differ- 
ence that  the  direction  by  which  they  were 
given  to  the  jury  was  not  in  writing.  The 
statute  makes  no  such  requirement  Railway 
Co.  V.  Bowen,  70  Ind.  478;  Stanley  v.  South- 
erland,  54  Ind.  356;  McCallister  v.  Mount  73 
Ind.  559;  Lawler  v.  MePheeters,  Id.  577; 
Trentman  T.  Wiley,  85  Ind.  33.    It  Is,  how- 
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ever,  contended  by  the  defendant  In  error 
tbat  the  approved  statement  of  the  record 
contains  "all  of  the  oral  rulings  of  the  court 
Incident  to  the  trial  of  the  cause,  ipotions, 
instructions,  and  rulings  of  the  court  of 
every  kind  and  character,"  and  shows  tbat 
no  such  request  was  made  to  the  court 
prior  to  the  time  the  covirt  Instructed  the 
Jury  and  the  argument  and  submission  of  the 
cause  to  the  Jury.  In  this  condition  of  the 
record,  we  must  find  that  while  the  cwtiflcate 
to  the  case  made  expressly  states  that  it  con- 
tains all  of  the  oral  rulings  of  the  court  in- 
cident to  the  trial  of  the  cause,  and  it  does 
not  expressly  appear  in  the  record  when  the 
instruction  referred  to  was  given  to  the  jury, 
yet  the  certificate  also  states  that  "the  case 
made  contains  a  true,  complete,  and  full 
transcript  of  the  record  of  the  cause,"  among 
which  "true,  complete,  and  full"  matters  are 
the  statements  in  the  record  that  "the  court, 
at  the  recLuest  of  defendant,  submits  to  the 
Jury  special  questions  of  fact  for  said  jury 
to  answer  and  return  with  their  general  ver- 
dict" We  find  that  the  special  interroga- 
tories were  properly  submitted  to  the  jury, 
and  that  the  findings  returned  on  them  are 
all  regularly  and  properly  a  part  of  the 
record. 

It  is  therefore  proper  for  this  court  to  con- 
sider upon  this  assignment  of  error  whether 
the  trlkl  court  erred  In  overruling  the  motion 
of  the  plaintiff  in  errw  to  require  the  jury 
to  answer  with  more  definiteness  and  cer- 
tainty the  special  interrogatories  numbered 
9,  25,  and  2&  Testimony  was  adduced  upon 
the  points  to  which  the  special  interrogato- 
ries were  directed,  and  the  answer  of  the 
jury  to  each  of  them  was,  "We  do  not  know." 
It  may  have  been  evasive  and  equivocal.  It 
would  not  have  been  error  for  the  court  to 
have  remanded  the  jury  with  directions  to 
make  specific  answers  to  the  special  inter- 
rogatories referred  to.  But  it  would  not  do, 
in  the  presence  of  testimony  not  positive  or 
conclusive  In  its  character,  to  presume  that 
the  jury  would,  upon  being  remanded,  have 
given  or  have  been  able  to  give  with  more 
certainty  a  more  definite  answer  to  either  of 
these  interrogatories.  It  cannot  be  said  the 
plaintiff  in  error  was  damaged  by  the  refusal 
of  the  court  to  remand  the  jury  and  require 
It  to  answer  the  questions  aa  required.  It 
has  been  repeatedly  determined  that  the  fail- 
ure to  answer  questions,  or  the  rendition  of 
evasive  and  equivocal  or  uncertain  answers, 
not  stating  the  result  of  the  evidence  upon 
the  point  positively,  either  in  the  affirmative 
or  in  the  negative,  simply  implies  a  denial  of. 
adequate  proof  having  been  produced  to  the 
jury,  during  the  trial,  of  the  existence  of  the 
fact  upon  which  the  question  or  questions 
have  been  proposed.  The  fact  upon  which  the 
jury  has  declined  to  answer  has  thus  not  been 
made  out  by  proof.  If,  therefore,  for  ex- 
ample, as  to  special  interrogatory  No.  9, 
"Did  the  conductor  know  that  the  plaintiff 
was  on  the  train?"  the  answer  of  the  jury 


was,  "We  do  not  know,"  the  result  of  the 
question  and  the  answer  given  by  the  jury 
waa  that  the  fact  as  to  whether  the  conductor 
knew  tbat  the  plaintiff  was  on  the  train  or 
not  was  not  proven,  and  so,  for  all  the  pur- 
poses sought  by  the  plaintiff  by  the  asser- 
tion of  the  fact  that  the  conductor  did  know 
that  the  plaintiff  was  on  the  train,  the  an- 
swer referred  to  is  equivalent  to  the  state- 
ment that  the  conductor  did  not  know  tbat 
the  plaintiff  was  on  the  train.  And  so  witb 
the  answers  to  the  other  interrogatories. 
Noakes  v.  Morey,  30  Ind.  103;  Ogle  v.  DiU, 
61  Ind.  438;  Buntln  v.  Rose,  16  Ind.  200; 
Johnson  v.  Putnam,  95  Ind.  57;  Bailroad  Co. 
V.  Asbury.  120  Ind.  289,  22  N.  K.  140;  Mor- 
row V.  Saline  Co.,  21  Kan.  504;  Railway  Co. 
V.  Shannon,  38  Kan.  476,  16  Paq.  836.  A 
failure  to  find  upon  some  fact  or  issue  in- 
volved is  equivalent  to  finding  against  tbe 
party  holding  the  affirmative  upon  such  fact 
or  issue.  Henderson  v.  Dickey,  76  Ind.  284; 
Parmater  v.  State,  102  Ind.  90,  3  N.  B.  882; 
Glantz  V.  City  of  South  Bend,  106  Ind.  306, 
6  N.  E.  632;  Railway  Co.  v.  Hart,  119  Ind. 
273,  21  N.  E.  753.  The  plaintiff  in  error  baa 
suffered  no  loss  by  the  ruling  of  the  court, 
and  we  do  not  think  that  such  ruling  of  tbe 
court  is  reversible  error  In  Its  behalf. 

Second  Assignment  of  Error.  The  defend- 
ant (plaintiff  In  error)  thereupon  moved  tbe 
court  to  render  Judgment  in  favor  of  the 
defendant  and  against  the  plaintiff  .upon  tbe 
answers  of  the  jury  to  the  special  questions 
of  fact  submitted  to  the  Jury  by  the  court,  at 
tbe  request  of  the  defendant,  the  general  ver- 
dict to  the  contrary  notwithstanding,  for  the 
reason  that  the  said  special  findings  of  tact 
show  that  the  plaintiff  is  not  enUtled  to  re- 
cover; witich  motion  was,  upon  the  3d  day  of 
November,  1893,  overruled,  to  which  rnllns 
of  the  court  the  defendant  at  the  time  ex- 
cepted. Included  in  the  special  iindlngs  of 
the  Jury  were  the  statements:  That  the  plain- 
tiff was  injured  on  the  3d  day  of  February, 
1891.  That  the  plaintiff  took  passage  in  a 
box  car,  which  was  not  provided  by  the  com- 
luiny  for  the  accommodation  of  passengers. 
That  a  caboose  car  was  attached  to  the  train, 
and  that  passengers  were,  by  the  rules  of 
the  company,  not  allowed  upon  said  train 
as  paasengMS.  That  the  conductor,  Ander- 
son, was  in  charge  of  the  train.  The  jury 
stated  that  they  "did  not  luiow"  whether  tbe 
conductor  knew  that  the  plaintiff  was  on 
tbe  train  or  not,  which  stat«neut  Is  equiva- 
lent to  the  statement  that  the  conductor  did 
not  know  that  the  plaintiff  was  on  the  train. 
The  presence  of  the  defendant  in  error  was 
also  unknown  to  the  ai$;riueer  and  flrcmap. 
That  the  regular  fare  from  Forcell  to  Guthrie 
was  $1.94.  That  the  plaintiff  paid  the  brake- 
man,  Harry  Hill,  on  the  train  upon  which  b» 
took  passage,  a  dollar  to  ride  from  Purcell 
to  Guthrie.  That  said  brakeman  had  no  au- 
thority to  collect  the  dollar  from  the  plaintiff, 
and  that  he  "divvied"  the  dollar  with  Reyn- 
olds, another  brakeman  on  the  train.     Tbe 
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jury  also  stated  that  tbe  plaintiff  knew  that 
the  train  on  which  he  took  passagre  was  not 
a  passenger  train,  and  that  the  car  In  which 
he  took  passage  was  not  a  car  provided  by 
the  company  for  carrying  passengers;  that 
the  plaintiff  did  not  know  that  the  train  on 
which  he  took  passage  was  not  allowed  to 
carry  passengers;  that  the  plaintiff  did  not 
Jnmp  from  the  train  while  It  was  in  rapid 
motion,  but  was  thrown  off.  They  foond 
that  the  plaintiff-  leaned  firom  the  open  door 
of  the  box  car  in  which  he  was  riding,  so  that 
the  stopping  of  the  train  threw  him  out,  and 
caused  the  litjnry,  and  that  he  wonld  not 
have  been  Injured  had  he  remained  back  in 
the  car  until  the  train  stopped.  To  the  an- 
swers,   respectively,    whethw    the    plaintiff 

'  would  have  been  Injnred  bad  he  taken  pas- 
oage  in  the  caboose  car  attached  to  the  train, 
and  also  whether  the  plaintiff  had  snfflclent 

■  time  at  Oklahoma'  City  1;o  leave  the  box  car 
and  go  back  and  get  Into  the  caboose  at- 
tached to  the  train,  the  jury  responded  that 
they  did  not  know.  It  is  well  settled  under 
the  laws  of  the  state  of  Indiana,  under  which 
the  case  was  tried  bdow,  as  also  of  the  state 
of  Kansas,  under  the  provisions  of  whose 
Code  ■  of  Civil  Procedure  the  case  is  now  be- 
ing heard,  that  if,  upon  finding  a  general 
verdict  In  favor  of  the  plaintiff,  the  special 
findings  be  yet  In  favor  of  the  defendant, 
ao  that  It  is  evident  that  the  Jury  has  misap- 
plied the  law  to  the  facts,  the  general  verdict 
wUI  be  set  aside  and  Judgment  will  be  given 
on  the  findings  over  the  vwdict.  It  will  be 
eufflcient  in  this  case  if  any  single  controvert- 
ed fact  which  it  is  necessary  for  the  plaintiff 
to  establish  in  order  to  recover  be  found  in 
favor  of  the  defendant.  The  defendant  will 
be  entitled  to  judgment  notwithstanding  the 
general  verdict.  It  has  been,  in  a  variety  of 
forms,  declared  by  the  supreme  court  of  In- 
diana to  be  the  law  that  the  general  verdict 
will  be  set  aside  where  there  is  an  Irrecon- 
cilable conflict  with  the  conclusion  reached 
In  the  special  verdict;  and  that  "the  an- 
tagonism must  be  apparent  upon  the  face  of 
the  record,  beyond  possibility  of  being  re- 
moved by  any  evidence  legitimately  admis- 
sible under  the  Issue,  before  the  court  can  be 
successfully  called  upon  to  direct  Judgment 
In  favcnr  of  the  party  against  whom  the  gen- 
eral verdict  has  been  rendered";  and  that 
"the  Bi>ecial  finding  must  be  irreconcilably 
Inconsistent  with  the  general  verdict  before 
the  latter  can  be  set  aside  and  the  former 
substituted  In  Its  place."  City  of  Indianap- 
olis V.  Cook,  99  Ind.  10;  Woollen  v.  Wlsh- 
mler,  70  Ind.  108;  Lassiter  v.  Jackman,  88 
Ind.  118;  Smith  v.  Zent,  59  Ind.  362;  Grip- 
ton  V.  Thompson,  32  Kan.  367,  4  Pac.  698; 
Amidon  v.  Gaff,  24  Ind.  128. 

In  support  of  Its  contention,  it  Is  argued  by 
plaintiff  In  error  (1)  that  defendant  in  error 
was  a  trespasser  upon  the  train  in  question, 
and  could  exact  no  duty  of  the  defendant  ex- 
cept not  to  willfully  or  wantonly  Injure  him, 
which  duty  It  la  not  claimed  by  the  pleadings 


that  the  defendant  violated;  and  (2)  that  the 
plaintiff  was  guilty  of  contributory  negligence 
in  boarding  a  box  car,  instead  of  taking  the 
caboose;  and  (3)  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  placing  himself 
In  an  attitude  of  exposure  to  danger  in  lean- 
ing out  of  the  car  door,  from  which  the  find- 
ings of  the  jury  state  that  he  was  thrown  off. 
1.  The  jury  have  found  as  facts  that  the 
fare  paid  by  the  defendant  in  error  was  not 
the  regular  passenger  fare  from  Purcell  to 
Guthrie,— 11.94,— but  was  one  dollar,  and  that 
this  dollar  was  paid  to  Harry  Hill,  a  brake- 
man  on  the  train,  who  had  no  authority  to 
collect  It  from  the  plaintiff.  If  the  brakeman 
had  no  authority  to  collect  the  fare  from  the 
plaintiff,  he  had  no  authority  to  bind  the  com- 
pany, or  make  any  contract  on  its  behalf. 
There  are  certain  facts  in  railroad  passenger 
and  freight  traffic  of  which  the  public  is  re- 
quired to  take  notice.  One  is  that  a  passen- 
ger train  Is  for  the  purpose  of  carrying  pas- 
sengers. Another  is  that  a  freight  train  is 
for  the  purpose  of  carrying  freight.  One  pro- 
posing to  be  carried  as  a  passenger  upon  a 
freight  train  must  advise  himself  upon  what 
terms  the  company  will  contract  to  carry  him 
as  a  passenger,  and  with  whom  be  may  make 
the  contract  The  courts  will  require  that 
the  traveling  public  shall  take  notice  that 
freight  cars  are  not  intended  for  the  car- 
riage of  passengers;  that,  when  passengers 
are  accepted  upon  freight  trains,  the  caboose 
attached  to  the  train  is  the  car  in  whlQh  pas- 
sengers must  place  themselves,  unless  other- 
wise directed  by  a  person  having  charge  of 
the  train;  that  the  railroad  company  places 
a  conductor  in  charge  of  each  train,  who  has 
charge  of  its  management  in  all  respects,  and 
with  whom  persons  proposing  to  be  carried 
as  passengers  must  contract,  and  under  whose 
direction  they  must  act,  subject  to  the  rules 
of  the  company;  that,  in  order  to  the  manipu- 
lation of  the  mechanical  movement  of  the 
train,  It  is  necessary  that  the  railroad  com- 
pany should  employ  an  engineer,  whose  duty 
is  to  manage  the  engine,  a  fireman,  whose 
duty  it  is  to  attend  to  the  fires,  and  a  brake- 
man,  whose  employment  and  duty  is  to  at- 
tend to  the  brakes  upon  the  train.  A  person 
proposing  to  become  a  iwssenger  must  deal 
with  the  conductor  who  has  charge  of  the 
train,  and  not  with  the  subordinate  employes 
of  the  train.  It  is  not  within  the  scope  or 
authority  of  the  engineer,  fireman,  or  brake- 
man  to  collect  fare  or  bind  the  company,  and 
the  defendant  In  error  had  no  right  to  sup- 
pose that  the  brakeman,  Harry  Hill,  could 
bind  the  company  by  the  agreement  by  which 
the  defendant  in  error  undertook  to  make  the 
payment  which  he  did.  Upon  his  having  un- 
dertaken to  procure  transportation  upon  the 
freight  train  of  the  plaintiff  in  error  as  a  pas- 
senger. It  was  the  duty  of  the  defendant  in 
error  to  have  informed  himself  of  the  rules 
and  regulations  of  freight  trains.  Intended 
primarily  for  the  carriage  of  freight,  and  to 
have  informed  himself  by  applying  t»  the  con- 
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ductor  who  had  charge  of  the  train,  and  so 
ascertain  upon  what  conditions  he  would  be 
accepted  and  permitted  to  ride  upon  the  train 
as  a  passenger.  He  failed  to  do  this,  and 
failed  to  become  a  passenger  entitled  to  tliat 
high  degree  of  care  which  railroad  companies 
are  held  to  owe  to  those  who  are  accepted 
as,  and  whom  it  agrees  to  carry  as,  passen- 
gers. The  defendant  in  error,  in  undertak- 
ing to  negotiate  with  the  brakeman,  failed 
to  put  himself  in  charge  of  the  carrier  so  as 
to  raise  the  relation  of  carrier  and  passenger, 
and  was,  in  the  view  of  the  law,  as  is  claimed 
by  plaintiff  in  error,  a  trespasser,  entitled  only 
to  the  duty  from  the  railroad  company  not 
to  wantonly  or  willfully  injure  him.  Files  v. 
Railroad  Co.,  149  Mass.  204,  21  N.  E.  311; 
Railway  Go.  t.  Llgbtcap  (Ind.  App.)  84  N.  £}. 
243;  RaUway  Co.  v.  Hatton,  60  Ind.  13;  RaU- 
road  Co.  v.  Nuzum,  Id.  533;  Railroad  Co.  v. 
Field  (Ind.  App.)  34  N.  E.  407;  Lillis  v.  Rail- 
way Co.,  64  Mo.  464;  Railroad  Co.  v.  Van 
Houten,  48  Ind.  90;  Stone  v.  Railway  Co.,  47 
Iowa,  82;  Hlbbard  t.  Railway  Co.,  15  N.  Y. 
466;  Frederick  v.  Railway  Co.,  37  Mich.  342; 
Ray,  Neg.  Imp.  Dnt.  252;  Canditf  t.  Railroad 
Co.,  42  La.  Ann.  477,  7  South.  601;  Mason  v. 
Railroad  Co.,  27  Kan.  83;  Pierce,  R.  R.  830. 
2.  But  it  is  contended  by  plaintiff  in  error 
tliat,  even  If  the  plaintlSt  was  a  passenger,  he 
was  guilty  of  contributory  negligence  in  rid- 
ing in  the  box  car.  The  defendant  in  error 
entered  the  box  car  and  took  his  position 
there  of  his  own  choice.  In  order  to  entitle 
himself  to  the  high  degree  of  care  which  the 
carrier  of  passengers  must  exercise,  the  pas- 
senger must  go  into  and  remain  in  the  car 
which  is  provided  for  passengers.  It  has  been 
repeatedly  held  that  if  the  passenger  takes 
any  other  position  upon  the  train,  of  his  own 
choice,  either  on  the  engine,  cowcatcher,  ten- 
der, baggage-car,  platform,  or  other  car,  he 
is  guilty  of  such  contributory  negligence  as, 
if  he  should  be  injured,  would  deprive  him  of 
the  right  to  recover,  even  though  the  negli- 
gence itself  might  not  tiave  been  contributed 
to  by  the  Injury.  It  has  in  some  cases  been 
held  that  if  another  place  on  the  train,  aside 
from  the  car  provided  for  passengers,  and 
which  la  assumed  to  increase  the  danger  of 
travel  by  rail,  has  been  taken  by  the  passen- 
ger, by  the  authority  or  consent  of  the  con- 
ductor or  other  agent  In  cliarge  of  the  vehicle 
or  train,  the  carrier  may  be  liable.  This  doc- 
trine has  been  upheld  by  some  courts  and  de- 
nied by  others.  But  it  does  not  apply  in 
cases  where  the  passenger  assumes  a  danger- 
ous and  improper  place  at  the  Instance  and 
with  the  consent  of  one  of  the  subordinate 
employes  of  the  carrier  company,  such  as  an 
engineer,  fireman,  or  brakeman  of  a  railway 
train.  Even  if  the  contract  of  carriage  is 
complete,  and  has  been  made  by  the  proposed 
passenger  with  one  authorized  to  make  It  on 
behalf  of  the  company,  it  is  a  contract  for 
carriage  in  the  car  provided  for  passengers 
if  there  be  one  upon  the  train.  The  addi- 
tional danger  incident  to  transportation  on 


freight  trains  requires  that  the  passenger 
should  exercise  a  correspondingly  liigher  de- 
gree of  care.  It  has,  in  fact,  been  held  that 
the  act  of  riding  upon  a  freight  train,  in  vio- 
lation of  the  company's  rules,  of  which  the 
proposed  passenger  is  required  to  inform  him- 
self if  he  proposes  to  make  a  contract  of  car- 
riage for  himself  by  that  means,  is  itself  such 
contributory  negligence  as  will  preclude  the 
recovery  except  for  wanton  or  willful  injury. 
We  shall  accordingly  hold  that  the  defendant 
In  error  was,  by  the  act  of  going  into  the  box 
car  on  the  freight  train  of  the  defendant,  at 
the  invitation  of  the  brakeman,  and  without 
the  knowledge  of  the  conductor,  guilty  of 
such  contributory  negligence  as  would  pre- 
clude his  recovery  in  this  case,  and  would  of 
itself  require  that  the  general  verdict  should- 
be  set  aside  and  that  the  judgment  be  re- 
versed. Carroll  v.  Transit  Co.,  107  Mo.  653, 
17  8.  W.  889;  RucKer  v.  Railway  Co.,  61  Tex. 
499;  Railroad  Co.  v.  Clemmons,  55  Tex.  88; 
Railroad  Co.  v.  Langdon,  1  Am.  &  Eng.  R. 
Caa  92;  Doggett  v.  Railroad  Co.,  34  Iowa, 
284;  Railroad  Co.  v.  Lane,  83  lU.  448;  Water- 
bury  V.  Railroad  Co.,  17  Fed.  683;  Higgins 
V.  Railroad  Co.,  73  Ga.  159. 

3.  It  is,  in  th6  third  i^ce,  contended  by  the 
plaintiff  in  error,  under  the  present  assign- 
ment of  error,  that  the  defendant  in  error 
was  guilty  of  negligence  in  leaning  out  of  the 
open  door  of  the  car,  and  thereby  contributed 
to  the  injury  for  which  he  here  claims  dam- 
ages. The  jury  found,  in  respcmse  to  special 
interrogatories  23  and  24,  that  the  plaintiff 
leaned  from  the  open  door  of  the  box  car  in 
which  he  was  riding,  so  that  the  stopping  of 
the  train  threw  him  out  and  caused  the  in- 
jury, and  that  he  would  not  have  been  In- 
jured bad  he  remained  back  In  the  car  until 
the  train  stepped.  It  has  been  repeatedly, 
and,  BO  far  as  we  have  been  able  to  find,  uni- 
formly, held  that  the  position  of  the,  passen- 
ger is  in  the  passenger  car  while  the  train  la 
in  motion,  and  in  the  seat  provided  for  him. 
If  the  passenger  places  himself  In  an  unusual 
iwsition,  which  enhances  the  danger,  he  will 
be  guilty  of  contributory  negligence.  The 
dangers  naturally  incident  to  travel  by  rail 
are  greater  on  freight  than  on  passenger 
trains,  and  call  for  a  corresiKmdingly  higher 
degree  of  care  on  the  part  of  the  passenger. 
It  Is  held  that  one  who  Is  a  passenger  in  a 
caboose  attached  to  a  freight  train,  leaves  his 
seat,  and,  while  standing  up  In  the  car,  is 
thrown  down  and  injured,  is  guilty  of  con- 
tributory negligence  in  so  standing  up.  If  he 
would  have  escaped  the  Injury  by  keeping  his 
seat.  It  has  been  held  that  a  passenger  on  a 
freight  train  getting  up  from  his  seat  and 
walking  to  the  door  of  the  car,  to  see  if  he 
was  to  get  off  there,  while  a  coupling  was 
being  made,  causing  a  violent  Jar,  which 
threw  the  plaintiff  to  the  floor  and  injured 
him,  was  guilty  of  contributory  negligence, 
and  could  not  recover.  It  has  been  held  that 
one  seated  in  a  passenger  train,  on  the  arm 
back  of  one  of  the  seats,  with  his  elbow  on 
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tbe  back  of  the  seat,  and  who  was  injured 
by  a  heavy  shock  given  the  car  by  coupling, 
was  precluded  from  recovering  by  his  con- 
tributory negligence.  It  Is  also  held  that 
there  is  danger  in  standing  near  an  open  side 
door  of  a  caboose  when  the  train  is  in  motion, 
and  that  a  person  of  ordinary  prudence  will 
abstain  from  doing  so,  and  that  If  he  does  do 
so  be  Is  guilty  of  contributory  negligence,  and 
cannot  recover.  '  And  it  is  a  general  rule  that 
if  a  passenger  puts  his  head  or  elbow  or  any 
part  of  his  body  but  of  the  whidow  of  the  car 
In  which  he  Is  riding  he  is  guilty  of  contribu- 
tory negligence,  and  he  cannot  recover  for  any 
injury  received  In  consequence  thereof.  We 
must,  therefore,  sustain  the  contention  of  the 
plaintifF  in  error  upon  this  point  also,  and 
hold  that  the  defendant  In  error,  even  If  he 
Imd  been  successful  In  sustaining  the  conten- 
tion that  he  was  a  passenger,  was  guilty  of 
contributory  negligence  in  going  to  the  open 
side  door  of  tbe  box  car,  by  reason  of  which, 
as  has  been  found  by  the  Jury,  he  was  injured. 
Harris  v.  Railroad  Co.  (Mo.  Sup.)  1  S.  W. 
325;  Smith  v.  Railroad  Co.  (N.  0.)  5  S.  E. 
896;  Thompson  v.  Duncan,  76  Ala.  334;  Rall- 
i-oad  Go.  v.  Ferguson,  79  Va.  241;  Beach, 
Contrib.  Neg.  §  155. 

We  therefore  find,  upon  the  points  enumer- 
ated, that  the  defendant  In  error  was  a  tres- 
passer upon  the  train  in  question,  and  entitled 
to  no  duty  from  the  defendant,  except  not  to 
willfully  or  wantonly  injure  him,  which  is 
not  charged  in  the  p^ition;  and  that  he  was 
guilty  of  contributory  negligience  In  boarding 
the  box  car,  and  In  placing  himself  In  a  posi- 
tion of  special  danger  at  the  car  door  while 
the  train  was  In  motion;  that  he  is  not  enti- 
tled to  recover,  and  that  the  trial  court  should 
have,  upon  the  motion  of  plaintiff  in  ^ror, 
set  aside  the  general  verdict,  and  rendered 
judgment  in  favor  of  the  defendant  beiow. 
It  is  unnecessary  to  consider  the  other  as- 
signments of  error.  It  is  therefore  ordered 
tliat  the  case  be  reversed  and  remanded,  with 
instructions  to  enter  judgment  for  the  defend- 
ant In  the  court  below.  All  the  justices  con- 
curring. 

DALE,  0.  J.,  having  acted  as  trial  judge, 
not  sitting. 

(3  Okl.,  6S2) 

CITY  OF  GUTHRIE  v.  BBAMER. 

(Supreme  Court  of  Oklahoma.     Sept.  7,  1895.) 

Public  Imnds— Tows  Sites— Appkoval  op  Plat 

— Dedication  op  Streets — Powers  of 

CoKQREBS— Vested  Interests. 
1.  By  the  terms  of  the  act  of  congress  ap- 
proved May  14,  1800,  for  entry  of  town  sites 
in  Oklahoma  by  three  trustees  to  be  appointed 
by  the  secretary  of  the  interior,  the  secretary  of 
the  interior  may,  by  rules  and  regulations  pro- 
mulgated by  him,  cause  the  lands  occupied  for 
town-site  purposes  to  be  surveyed  and  platted 
into  lots,  blocks,  streets,  and  alleys,  or  he  may, 
through  the  tmstees,  adopt  any  survey  and  plat 
which  had  previously  been  made  by  the  inhabit- 
ants of  the  town  sites.  And  when  a  survey  and 
plat  had  been  made  and  adopted  by  the  inhab- 
itants prior  to  the  passage  of  this  act,  and  af  tei^ 


wards  the  secretary  of  the  Interior  adopted  and 
approved  such  surrey  and  plat,  the  act  of  con- 
gress, and  the  action  of  the  secretary  of  the  in- 
terior theieunder.  was,  in  effect,  a  dedication  vo 
the  public  uses  of  all  such  portions  of  the  town 
site  as  were  designated  on  such  plat  as  streets 
and  alleys,  and  had  the  effect  to  divest  any  iudi- 
vidual  claim,  by  settlement  or  occupancy,  to  such 
portions. 

2.  Congress  has  exclusive  power  over  the 
disposition  of  the  public  domain,  and  may,  by 
appropriate  legislation,  divest  any  interest  ac- 
quired by  settlement  or  occupancy  at  any  time 
prior  to  an  entry  of  the  land. 

3.  One  claiming  public  lands  as  a  homestead 
pre-emption  or  town-site  settler  acquires  no  vest- 
ed interest,  as  against  the  United  States,  until 
an  entry  is  made  at  the  proper  land  office. 

4.  The  lands  upon  which  the  city  of  Guthrie 
is  located  were  settled  upon  and  occupied  for 
town-site  purposes  on  April  22,  1889,  before  any 
survey  had  been  made  for  the  town  site,  and 
without  any  reference  to  the  necessity  for 
streets,  blocks,  and  lots,  every  portion  of  the 
tract  being  occupied  by  claimants.  Within  a 
short  time  the  inhabitants  organized  a  provi- 
sional government  for  their  own  protection  and 
guidance,  and,  through  such  government,  adopt- 
ed a  survey  and  plat  of  the  town  site,  on  which 
were  de«ii«iiated  streets,  alleys,  blocks^  and 
lots;  and  the  same  were  generally  accepted,  and 
the  settlers  conformed  themselves  to  said  sur^ 
vey.  Prior  to  the  act  of  congress  approved  May 
14,  1890,  there  was  no  law  in  Oklahoma  under 
which  town  sites  could  be  entered.  After  the 
adoption  of  this  act  the  secretary  of  the  interior 
caused  said  town  site  to  be  entered  by  three 
trustees  apnointed  by  him,  and  adopted  and 
approved  the  survey  and  plat  formerly  made  by 
the  inhabitants  of  the  town  site,  and  conveyance 
was  made  of  the  lots  according  to  said  plat. 
Beamer  claimed,  as  an  occupant,  a  parcel  of 
ground  situated  in  one  of  the  designated  streets. 
No  entry  of  the  town  site  had  been  made  prior 
to  the  approval  of  the  act  of  May  14,  1890. 
iZrfrf,  that  the  adoption  and  approval  of  such 
plat  was  a  dedication  by  the  United  Statea  of 
the  lands  designated  on  such  plats  as  streets, 
and  that  the  interest  of  Beamer  as  an  occupant 
was  divested  by  such  action,  and  he  has  no 
claim  against  the  city,  or  against  the  trustees 
for  a  conveyance. 

5.  No  vested  right,  as  against  the  United 
States,  is  acquired  until  all  the  prerequisites  for 
the  acquisition  of  the  title  have  been  complied 
with.  Ard  v.  Brandon,  156  U.  S.  537,  15  Snp. 
Ct.  406. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Logau  county. 

Action  by  Henry  C.  Beamer  against  the 
city  of  Guthrie.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

Keaton  &  Cotteral  and  B.  T.  Halner,  for 
plaintiff  in  error.  Harper  S.  Cunningham, 
for  defendant  in  error. 

BURFORD,  J.  This  was  an  action  brought 
in  the  district  court  of  Logan  county  by  the 
defendant  in  error,  Henry  C.  Beamer,  against 
the  board  of  town-site  trustees  appointed  by 
the  secretary  of  the  Interior,  and  assigned 
to  the  city  of  Guthrie,  under  the  act  of  con- 
gress approved  May  14,  1890,  and  the  city 
of  Guthrie,  defendants,  to  compel  a  convey- 
ance to  him  by  said  trustees  of  a  parcel  of 
ground  embraced  within  the  town  site  of 
Guthrie,  and  located  on  a  portion  of  the 
tract  laid  out  and  used  for  a  public  street 
in  said  city.  Issues  were  formed,  trial  had 
to  the  court  upon  an  agreed  statement  of 
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facts,  and  a  finding  had  and  decree  entered 
in  favor  of  Beamer,  by  which  the  parcel  of 
land  claimed  by  him  was  awarded  to  him 
tn  fee,  and  a  conveyance  directed  to  be  made 
to  him  of  said  parcel  or  lot.  From  this 
judgment  the  city  of  Guthrie  comes  to  this 
court  by  petition  In  error,  praying  for  a  re- 
versal of  said  Judgment.  The  agreed  state- 
ment of  facts  contains  all  that  Is  necessary 
for  a  proper  understanding  of  the  case.  Said 
stipulation  Is  as  follows:  "Be  it  remembered 
that  on  this  28th  day  of  October,  1893,  for 
the  purpose  of  saving  expense  In  said  cause. 
It  Is  hereby  agreed  and  stipulated  by  and 
between  the  above-named  parties  plaintiff 
and  defendant  that  the  facts  in  said  cause 
are  as  follows,  viz.:  That  F.  A.  Morrison 
settled  upon  the  piece  of  land  described  in 
the  complaint  on  the  22d  day  of  April,  1889, 
for  the  purpose  of  trade  and  business,  and 
was  In  the  actual  and  peaceable  and  undis- 
puted possession  of  the  same.  That  on  the 
23d  day  of  April  the  plaintiff  purchased  the 
possession  of  the  said  Morrison,  and  all  his 
right,  title.  Interest,  and  claim  thereto,  and 
paid  him  for  the  same  the  sum  of  one  hun- 
dred dollars,  and  entered  Into  the  actual, 
peaceable,  and  undisputed  possession  there- 
of, and  settled  upon,  occupied,  and  claimed 
the  same,  for  the  purpose  of  trade  and  busi- 
ness and  residence,  under  the  provisions  of 
sections  2387.  2388,  Rev.  St.  U.  S.  That  he 
at  once  began  improvement  of  the  same,  by 
constructing  on  the  east  and  west  sides 
thereof,  and  south  end,  a  fence,  and  built 
upon  the  north  end  a  house  14x16  feet  In 
size,  with  lumber,  and  established  his  resi- 
dence and  place  of  business  therein.  That 
he  remained  In  the  peaceable  and  undisputed 
possession  of  said  piece  of  land  at  all  times 
from  the  23d  day  of  April  until  the  20th  day 
of  May,  1889,  on  which  date  he  was  thrown 
off  of  said  piece  of  land  by  J.  A.  Acklin,  B. 
F.  Daniels,  and  W.  W.  Angel,  acting  under 
the  direction  of  Hendrick  D.  Baker,  who 
acted  as  city  marshal  of  the  provisional  city 
of  Guthrie,  pursuant  to  the  orders  of. the 
said  city  government  That  he  protested 
against  said  action.  That  about  June  10, 
1889,  he  went  upon  said  tract  again,  and 
built  the  foundaticm  for  a  building  10x20  feet 
in  size.  That  he  was -again  evicted  by  per- 
sons acting  in  behalf  of  said  city  of  Guthrie, 
and  thrown  off  of  the  land  by  force  of  arms. 
That  on  the  10th  day  of  August,  1889,  he 
again  entered  upon  said  land,  hauling  sev- 
eral loads  of  building  material  upon  the 
same,  for  the  purpose  of  erecting  permanent 
improvements  thereon;  and  he  was  again 
evicted  by  force  of  arms,  and  prevented 
from  occupying  said  lot,  by  the  said  city 
government.  That  upon  the  2d  day  of  Au- 
gust, 1890,  after  the  alleged  provisional  city 
government  had  ceased  to  claim  to  exist, 
and  Its  officers  had  ceased  to  act,  he  fenced 
said  land,  and  placed  a  building  8x10  feet  in 
siae  (constructed  of  lumber)  thereon,  and 
occupied  the  same  as  a  place  of  business. 


and  that  on  the  6th  day  of  August,  1890,  he 
was  again  evicted  and  dieqpossessed,  and  his 
building  and  other  property  thrown  from 
said  premises,  by  one  E.  P.  Kelley,  who  act- 
ed by  orders  of  one  W.  S.  Spencer,  who  was 
the  mayor  of  the  village  of  Guthrie,  which 
upon  said  date  had  been  organized  imder 
and  by  virtue  of  the  laws  of  Nebraska,  whicb 
were  then  in  force  in  said  territory.  Both 
said  Spencer  and  Kelley  acted  without  pro- 
cess of  law,  and  by  virtue  of  their  claimed 
authority  as  municipal  officers  of  the  thai 
village  of  Guthrie-  That  on  the  20th  day 
of  August,  1890,  he  again  reduced  said  prem- 
ises to  actual  possessiMi,  and  fenced  the 
same,  and  bad  begun  the  erection  of  a  stone 
house  thereon,  20x40  feet  in  size,  by  grading 
a  foundation,  and  hauling  four  cords  of 
stone.  That  the  said  city  officers  above 
named  threatened  and  were  about  to  again 
evict  this  plaintiff  from  these  premises,  when 
he  procured  from  the  district  court  of  Logan 
county  a  temporary  order  of  injunction,  re- 
straining them  from  in  any  way  Interfering 
with  his  possession  or  improvements  on  said 
premises  until  the  further  orders  of  said 
court  That  said  injunction  has  remained  in 
force  until  the  present  time,  and  is  now  in 
force,  and  his  possession  of  said  premises 
has  continued  undisturbed  until  the  present 
time.  That  he  was  the  first  and  prior  set- 
tler on  said  lands.  That  he  never  consented 
or  acquiesced  in  the  use  of  any  portion  of 
said  lands  by  the  public  of  the  city  of  Guth- 
rie for  a  street  or  alley  or  highway,  or  any 
other  purpose.  That  since  the  22d  day  of 
April,  1889,  he  has  been  an  actual,  bona 
fide  resident  of  the  city  of  Guthrie,  and  was 
duly  qualified,  undw  the  law,  to  take  a  lot 
and  acquire  property  under  the  laws  of  the 
'United  States  governing  town  sites  In  Okla- 
homa. That  on  the  2d  day  of  August,  1890, 
the  above-named  Daniel  J.  McDald,  William 
H.  Merriweather,  and  John  ^.  Shanklln,  who 
bad  been  before  that  time  appointed  as 
town-site  trustees,  and  assigned  to  duty  at 
Guthrie,  under  the  provisions  of  the  act  of 
May  14.  1890.  made  proof  and  acquired  title 
to  the,  east  half  of  section  8,  township  16 
north,  of  range  2  west  of  the  Indian  Meridian, 
for  the  use  and  benefit  of  the  occupants 
thereof,  and  gave  notice  of  publication  that 
they  were  ready  to  consider  the  claims  of  all 
occupants.  That  pursuant  to  said  notice 
plaintiff  duly  made  and  filed  his  application 
for  said  piece  of  land  with  said  board,  and 
thereby  asked  them  to  make,  execute,  and 
deliver  to  him  a  good  and  sufficient  deed 
therefor.  That  no  other  person  whatsoever 
made  or  filed  any  application  for  said  piece 
of  land.  That  the  plaintiff  has  at  all  times 
been  willing  to  prove,  by  competent  testi- 
mony, the  facts  herein,  and  In  said  applica- 
tion set  forth,  but  that  said  town-site  board 
refused  to  allow  a  hearing  on  said  applica- 
tion, and,  without  notice  to  plaintiff,  dis- 
missed his  application,  for  the  reason  that 
on   the   plat   which   they   had   theretofore 
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adopted  the  tract  of  land  applied  for  was 
embraced  In  the  limits  and  a  part  of  Third 
street  of  the  city  of  Guthrie.  That  the  city 
of  Guthrie  has  never,  by  the  right  of  emi- 
nent domain,  instituted  condemnatlcMQ  pro- 
ceedings or  purchased  from  the  said  Beamer, 
or  sought  to  extinguish  tlie  claim  of  Beamer 
to  said  land.  That  the  plaintiff  demanded 
of  the  to-wn-site  board  a  deed  for  said  land, 
and  tendered  them  the  amount  of  their  neces- 
sary expenses  for  making  the  same,  and  they 
refused  to  comply  with  his  request  That 
on  the  afternoon  of  April  22,  1S89,  several 
thousand  people  settled  upon  the  east  half 
of  section  8,  township  16  north,  of  lange  2 
west  of  the  Indian  Meridian,  and  claimed 
the  same  as  a  govemmmt  town  site,  and  be- 
gan the  erection  of  buildings  and  other  im- 
provements thereon  for  town-site  purposes. 
That  on  the  22d  day  of  April,  1889,  and  the 
early  days  thereafter,  the  town-site  settlers 
and  occupants  of  said  east  half  of  section  8 
organized  themselves  into  the  provisional 
government  of  the  city  of  Guthrie,— said  or- 
ganization being  perfected  for  the  purpose 
of  adjusting  said  town-site  inhabitants  on 
said  land,  and  maintaining  order  thereon, 
and  for  the  purpose  of  surveying  and  plat- 
ting said  town  site  into  lots,  blocks,  streets, 
and  alleys;  and  in  said  brganizatlon  a 
mayor,  councllmen,  city  clerk,  city  marshal, 
and  other  officers  were  selected  by  said  In- 
habitants, who  proceeded  to  survey  and  plat 
said  land  into  lots,  blocks,  streets,  and  al- 
leys; and  on  the  13th  day  of  May,  1889,  the 
said  mayor  and  councllmen  ad(^ted  a  plat 
of  said  town  site  of  Guthrie,  a  true  copy  of 
which,  excepting  the  certificates  of  the  en- 
gineer and  officers  thereto,  is  hereto  attached, 
marked  'Exhibit  A,*  and  made  a  part  of 
this  agreed  statement  That  the  width  and 
length  of  lots  and  the  width  of  streets  and 
alleys  on  said  plat  are  designated  In  figures 
thereon.  That  after  said  plat  was  made,  ex- 
ecuted, and  certified  by  the  engineer  and  the 
provisional  officers  of  the  city  of  Guthrie,  a 
copy  thereof  was  kept  in  the  office  of  the 
raster  of  deeds  of  the  said  provisional  gov- 
ernment of  the  city  of  Guthrie,  and  another 
copy  thereof  was  filed,  with  the  declaratory 
statement  of  the  mayor  and  officers  of  said 
provisional  government  In  the  United  States 
land  office  at  Guthrie,  Oklahoma,  and  said 
plat  was  thereafter  generally  recognized  by 
the  Inhabitants  of  the  said  town  site.  That 
when  said  survey  and  plat  was  completed 
the  tract  of  land  here  In  controversy  was 
within  Third  street,  where  the  same  opens 
np  Into  Harrison  avenue,  on  the  south  side; 
It  being  thirty  feet  oO:  of  the  west  side  of 
said  Third  street,  extending  south  from  the 
south  side  of  Harrison  avenue  140  feet. 
That,  at  the  time  of  the  making  and  approv- 
ing of  said  survey  and  plat  by  the  inhab- 
itants of  the  said  town  site  and  provisional 
city  of  Guthrie,  the  town-site  settlement  was 
general  from  the  govei;nment  acre  west  and 
south  as  far  as  the  lands  in  dispute  were 


contiguous,  no  lots  being  left  unoccupied  or 
vacant  for  streets;  and  Harrison  avenue, 
from  West  Third  street,  and  east  to  Division 
street,  and  Second  and  First  streets,  between 
Uklahoma  and  Harrison  avenues,-  were,  like 
the  other  lands  adjacent  thereto,  covered 
with  town-Bite  occupants,  and  remained  so 
until  the  occupants  were  cleared  from  the 
streets  by  the  provisional  city  authorities  of 
Guthrie.  That  after  the  entry  of  said  town 
Bite  by  said  trustees,  and  before  giving  no- 
tice to  the  occupants  to  present  their  claims, 
the  said  trustees  approved  the  survey  and 
plat  marked  'Exhibit  A,'  of  the  Inhabitants 
of  said  town  site  of  Guthrie,  and  made  and 
executed,  in  accordance  with  the  instructions 
of  the  secretary  of  the  interior,  their  plat  of 
said  town  site  of  Guthrie,  conforming  to  the 
plat  made  by  the  town-site  Inhabitants  in 
quadruplicate^  and  filed  one  of  the  same  In 
the  office  of  the  county  clerk,  now  register 
of  deeds  of  Logan  county,  Oklahoma  terri- 
tory, and  one  of  the  same  in  the  United 
States  land  office  at  Guthrie,  Oklahoma  ter- 
ritory, and  one  of  the  same  In  the  office  of 
the  secretary  of  the  interior,  Washingrton, 
U.  0.,  and  retained  one  in  their  own  office,— 
the  said  plat  being  ffied  in  the  United  States 
land  office  aforesaid,  and  register  of  deeds 
aforesaid,  August  30,  1890,— and  the  said 
plat  was  approved  by  the  secretary  of  the 
interior.  That  from  and  after  about  the 
aoth  day  of  May,  1889,  all  of  Harrison  ave- 
nue, and  aU  of  Third  street  excepting  the 
part  in  the  possession  of  the  plaintiff  as 
herein  stated,  has  been  used  as  a  puUIc 
street  and  highway  by  the  city  of  Guthrie. 
That  lasting  and  valuable  improvements,  by 
way  of  frame  and  brick  buildings,  have  been 
built  upon  Harrison  avenue,  on  the  north 
side,  and  opposite  Third  street,  and  the  same 
have  been  ever  since  used  for  business  and 
other  purposes.  It  is  hereby  agreed  that  all 
Instructions  of  the  commissioner  of  the  gen- 
eral land  office  and  secretary  of  the  interior 
relating  to  town  sites  on  public  land  in  Olda- 
homa  are  a  part  hereof,  the  same  as  If  they 
were  herein  set  out.  Executed  in  triplicate. 
Harper  S.  Cunningham,  Attorney  for  Plffs. 
A.  G.  C.  Bierer,  Attorney  for  Defendant 
J.  L.  Pancoast,  City  Attorney." 

The  town  site  of  the  city  of  Guthrie  Is  lo- 
cated on  a  portion  of  the  lands  opened  to 
settlement  by  the  act  of  congress  approved 
March  2,  1889,  and  were,  prior  to  their  set- 
tlement embraced  within  the  country  known 
as  the  "Indian  Territory."  Section  13  of  the 
act  approved  March  2,  1889,  providing  for  the 
opening  of  the  Oklahoma  lands  to  settlement 
contains  the  f(^Iowing  provision  in  reference 
to  town  sites:  "The  secretary  of  the  Interior 
may  after  said  proclamation  and  not  before, 
permit  entry  of  said  lands  for  townsltes  un- 
der sections  2387,  and  2388^  of  the  Bevised 
Statutes,  but  no  such  entry  shall  embrace 
more  than  one  half  section  of  land."  At  the 
time  said  lands  were  opened  to  settlement, 
on  the  22d  day  of  April,  1889,  no  provision 
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had  been  made  by  congress  for  any  form  of 
civil  government  within  the  territory  opened 
to  settlement  at  said  time.  There  was  no 
authority  for  organizing  town  or  city  govern- 
ments, and  there  were  no  county  organiza- 
tions, or  any  law  under  which  such  munici- 
palities could  be  organized.  Hence  there 
was  no  machinery  by  which  the  provisions 
of  sections  2387  and  2388  of  the  Revised 
Statutes  of  the  United  States  could  be  car- 
ried into  operation.  This  condition  of  affairs 
continued  to  exist  until  the  adoption  of  the 
act  of  congress  approved  May  2,  1890,  pro- 
viding for  a  territorial  government  for  the 
territory  of  Oklahoma;  but,  before  steps 
cotdd  be  taken  to  enter  said  town  sites  by 
the  authorities  authorized  by  the  act  consti- 
tuting the  territorial  government,  congrese 
passed  the  act  authorizing  the  lands  settled 
for  town  ^tes  within  the  territory  of  Okla- 
homa to  be  entered  and  proved  up  by  trustees 
appointed  by  the  secretary  of  the  interior. 
Section  1  of  said  act  (26  Stat.  109)  provides: 
"That  so  much  of  the  public  lahds  situate 
in  the  territory  of  Oklahoma  now  open  to 
settlement  as  may  be  necessary  to  embrace 
all  the  legal  subdivisions,  covered  by  actual 
occupants  for  purposes  of  trade  and  business, 
not  exceeding  twelve  hundred  and  eighty 
acres  in  each  case,  may  be  entered  as  town- 
sites  for  the  several  use  and  benefit  of  the 
occupants  thereof  by  three  trustees,  to  be 
appointed  by  the  secretary  of  the  Interior  for 
that  purpose,  such  entry  to  be  made  under 
the  provisions  of  section  2387  of  the  Revised 
Statutes  as  near  as  may  be.  And  when  such 
entry  shall  have  been  made,  the  secretary  of 
the  Interior  shall  provide  regulations  for  the 
proper  execution  of  the  trust  by  such  trustees, 
including  the  survey  of  the  land  into  streets, 
alleys,  squares,  blocks  and  lots  when  neces- 
sary, or  the  approval  of  such  survey  as  may 
already  have  been  made  by  the  Inhabitants 
thereof,  the  assessments  upon  the  lots  of 
such  sum  as  may  be  necessary  to  pay  for  the 
lands  embraced  in  such  townsite,  costs  of 
surveyor,  conveyance  of  lots  and  other  ex- 
penses, Inclndlng  compensation  of  trustees." 
Section  22  of  the  organic  act  of  the  territory 
of  Oklahoma,  approved  May  2,  1890  (26  Stat. 
81),  provides:  "That  the  provisions  of  title 
32s  chapter  8,  of  the  Revised  Statutes  of  the 
United  States,  relating  to  reservation  and 
sale  of  townsites  of  the  public  lands  shall  ap- 
ply to  the  lands  open'  or  to  be  opened  to  set- 
tlement In  the  territory  of  Oklahoma,  except, 
those  opened  to  settlement  by  the  proclama- 
tion of  the  President  on  the  22nd  day  of 
April,  1889."  This  provision  had  the  effect 
of  repealing  all  the  provisions  of  chapter  8 
of  the  Revised  Statutes  of  the  ;jnlted  States 
(pages  436-'i38),  bo  far  as  the  provisions  in 
said  chapter  relate  to  the  town  site  in  ques- 
tion. Hence  we  are  compelled  to  look  solely 
to  the  provisions  of  the  act  of  May  14,  1890, 
to  detwmine  the  rights  of  claimants  to  lots 
or  parcels  of  land  embraced  within  such 
town  site.    It  is  a  part  of  the  common  history 


of  the  country,  of  which  courts  take  Judicial 
notice,  that  on  the  opening  of  the  Oklahoma 
country  to  settlement,  at  the  hour  of  noon 
on  the  22d  day  of  AimtU,  1889,  several  thou- 
sand people  entered  upon  the  lands  now  em- 
braced within  the  town  site  of  Guthrie  for 
the  purpose  of  acquiring  property  and  rights 
aa  town-site  settlers;  that  said  lands  had  not 
been  platted,  and  no  provision  had  been  made 
for  surveying  or  laying  the  same  off  into 
blocks,  lots,  streets,  or  alleys,  nor  was  there 
any  provision  of  law  or  authority  by  which 
the  same  could  have  been  legally  done.  It 
was  the  general  opinion  that  a  large  city 
would  at  once  be  built  up  upon  such  cdte. 
For  a  number  of  days  all  was  confusion  and 
chaos.  Each  individual  was  seeking  to  ob- 
tain whatever  of  interest  he  might  be  able  to 
acquire  by  reason  of  his  personal  occupancy, 
or  such  particular  improvements  as  he  was 
enabled  to  make;  and,  as  shown  by  the  stipu- 
lation in  this  case,  every  portion  of  the  tract 
shown  on  the  plat,  from  the  government  acre 
west  for  Eieveral  blocks,  and  south  a  consid- 
erable distance,  was  occupied  by  persons 
claiming  to  be  settlers,  and  no  provision  had 
been  made,  or  any  of  said  land  left,  for 
streets,  highways,  or  alleys;  and  In  this  con- 
fused condition  of  affairs  the  people  settled 
the  town  site,  and  attempted  to  acquire  an  in- 
terest in  some  specific  portion  or  parcel  of 
said  tract.  The  question  of  law  presented  by 
this  case  for  our  determination  is,  did  such 
persons,  under  this  condition  of  affairs,  ac- 
quire such  vested  rights  or  interests  in  any 
particular  portion  of  land  claimed  by  them 
as  would  prevent  the  same  from  afterwards 
being  appropriated  for  the  use  of  the  streets 
which  were  necessary  to  the  laying  off  of 
a  town  or  city? 

It  is  unquestionably  the  rule  that  one  who 
settles  upon  and  Improves  a  lot  In  a  town 
site  upon  the  public  lands  acquires  an  Interest 
that  be  may  sell,  convey,  or  Incumber.  Hus- 
sy V.  Smith,  99  U.  S.  22;  StrlngfeUow  v.  Cain, 
Id.  610;  Cannon  v.  Pratt,  Id.  619.  In  Lamb 
V.  Davenport,  18  Wall.  313,  Mr.  Justice  Mil- 
ler, in  discussing  tills  question,  said:  "It  is 
sufficient  here  to  say  that,  several  years  be- 
fore any  act  of  congress  existed  by  which  ti- 
tle to  the  land  could  be  acquired,  settlement 
of  and  cultivation  of  a  large  tract  of  land, 
which  includes  the  lots  in  controversy,  had 
been  made,  and  a  town  laid  off  into  lots,  and 
lots  sold,  and  that  these  are  a  part  of  the 
present  city  of  Portland.  Of  course,  no  legal 
title  vested  in  any  one  by  these  proceedings, 
for  tliat  remained  in  the  United  States,  all 
of  which  was  well  known  and  undisputed. 
But  it  was  equally  well  known  that  these 
possessory  rights  and  Improvements  placed  on 
the  soil  were,  by  the  policy  of  the  government, 
generally  protected,— so  far  at  least,  as  to 
give  priority  of  the  right  to  purchase  when- 
ever the  land  was  sold,  or  offered  for  sale,  and 
when  no  special  reason  existed  to  the  con- 
trary. And  though  these  rights  or  claims 
rested  on  no  statute,  or  any  positive  promise. 
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tbe  general  recognition  of  them  in  the  end 
by  the  government,  and  Its  disposition  to  pro- 
tect the  meritorious  actual  settlers  who  were 
the  pioneers  of  emigration  In  the  new  terri- 
tories, gave  &  decided  and  well-understood 
value  to  these  colonies.  They  were  the  sub- 
jects of  bargain  and  sale,  and,  as  among  the 
parties  to  such  ccmtracts,  they  were  valid. 
The  right  of  the  United  States  to  dispose  of 
her  own  property  is  undisputed,  and  to  make 
rules  by  which  the  lauds  of  the  government 
may  be  sold  or  given  away  Is  acknowledged; 
but,  subject  to  these  well-known  principles, 
parties  in  possession  of  the  soil  might  make 
valid  contracts,  even  concerning  the  title 
predicated  upon  the  hypothesis  that  they 
might  thereafter  lawfully  acquire  the  title, 
except  In  cases  where  congress  had  Imposed 
restrictions  on  such  contracts."  While  the 
above  case  announces  the  doctrine  that  the 
poesessory  rights  of  town-site  settlers  may  be 
the  subject  of  barter  and  sale,  it  also  affirms 
the  principle  that  such  rights,  thus  acquired, 
are  subject  to  the  right  of  the  United  States 
to  make  such  disposition  of  the  title  as  con- 
gress may  deem  prox>er,  and  the  power  to 
make  rules  and  regulations  by  which  lands  of 
the  United  States  may  be  disposed  of  or 
given  away  is  positively  asserted.  While  It 
is  true  that  the  act  of  Hay  14,  1890,  provides 
that  the  lands  occupied  for  purposes  of  trade 
and  business  shall  be  entered  by  the  trustees 
for  the  use  of  the  occupants  thereof.  It  also 
contemplates  the  entry  of  platted  lands,— 
lands  that  have  been  or  shall  by  the  trustees 
be  platted  into  lots,  blocks,  streets,  and  alleys. 
While  the  act  recognizes  the  rights  of  settlers 
and  occupants,  in  so  far  as  the  same  are  con- 
sistent with  the  purposes  of  the  act.  It  also 
authorizes  the  secretary  of  the  Interior  to- ap- 
prove any  survey  that  has  already  been  made 
by  the  Inhabitants  of  such  town,  or  to  provide 
by  regulations  for  a  survey  of  the  land  Into 
lots,  blocks,  streets,  and  alleys,  when  nec- 
essary. The  power  of  congress  over  the 
disposition  of  the  public  lands  Is  supreme, 
and  so  long  as  the  title  Is  In  the  United 
States,  and  no  entry  of  the  land  has  been 
made  under  any  law  of  the  United  States,  or 
no  rights  of  settlers  or  occupants  have  at- 
tached, congress  may  make  such  disposition 
as  the  lawmaking  power  may  declare,  al- 
though It  may  work  Injustice  or  hardship  to 
claimants  for  such  lands.  The  agreed  state- 
ment of  facts  show  that  long  prior  to  the 
adoption  of  the  act  of  May  14, 1890,  the  town 
site  of  Guthrie  bad  been  platted  Into  streets, 
alleys,  squares,  blocks,  and  lots,  and 'the  in- 
habitants had  generally  conformed  themselves 
to  such  plat,  and  acquiesced  in  the  same. 
Under  the  authority  vested  In  him  by  con- 
gress, the  honorable  secretary  of  the  Interior 
approved  and  adopted  this  plat,  and  set  apart 
all  the  portion  of,  or  parcel  of,  land  claimed 
by  Beamer,  for  a  public  street.  This  was 
an  appropriation  of  this  portion  of  such  tract 
for,  and  a  dedication  of  the  same  for,  a  street, 
and  was  within  the  power  of  congress  and  the 


authority  of  the  secretary,  unless  the  claims 
of  Beamer  were  of  such  a  character,  at  the 
date  of  the  passage  of  the  act  of  congress,  as 
to  have  become  a  vested  Interest,  which  would 
not  be  disposed  of  by  congress.  Hence  It 
becomes  important  to  determine  when  the 
rights  of  an  occupant  or  settler  attach,  or  a 
vested  Interest  becomes  such. 

It  Is  contended  by  counsel  for  plalntltf  in 
error  that  the  Interest  acquired  by  a  town- 
site  occupant  Is  analogous  to  that  of  a  pre- 
emption claimant  prior  to  payment  of  pur- 
chase money  and  entry,  while  counsel  for 
defendant  in  error  asserts  that  the  right  of 
a  town-site  occupant,  acquired  by  settlement. 
Is  analogous  to  that  of  a  homestead  settler, 
and  that  he  acquires  a  vested  right,  that 
even  congress  ^cannot  divest  We  deem  It 
tmraaterial,  under  the  facts  In  this  case, 
which  of  these  positions  Is  correct  The 
only  rights  claimed  by  Beamer  were  such  as 
he  claims  to  have  acquired  by  a  settlement 
on  the  tract  In  dispute,  and  an  effort  to  Im- 
prove the  same.  It  is  conceded  that  at  the 
time  congress  passed  the  act  of  May  14,  1890, 
no  entry  of  any  character  had  been  made  for 
the  town-site  lands,  and  that  there  was  no 
provision  of  law  under  which  the  same  could 
be  entered.  The  only  rights  of  occupants 
were  such  as  could  be  acquired  under  the  act 
of  March  2.  1889,  which  provides:  "The  sec- 
retaiy  of  the  Interior  may,  after  said  proc- 
lamation, and  not  before,  permit  entry  of 
said  lands  for  townsites,  under  sections  2387 
and  2388  of  the  Revised  Statutes,  but  no 
such  entry  shall  embrace  more  than  one  half 
section  of  land."  But  this  provision  was 
subsequently  repealed  by  the  f6rce  of  the 
provisions  of  section  22  of  the  organic  act. 
The  rights  acquired  under  these  provision^ 
were  at  all  times  subject  to  the  paramount 
right  of  congress  to  dispose  of  the  public 
lands  of  which  the  United  States  was  the 
owner,  and  to  provide  the  machinery  for 
perfecting  any  rights  that  might  be  acquir- 
ed or  claimed.  There  Is  no  difference  In 
law  as  to  the  time  when  the  rights  of  a 
claimant  to  public  lands  became  such  a  vest- 
ed right  as  that  congress  may  not  divest  the 
same,  or  appropriate  the  land  to  other  pur- 
poses. This  question  was  under  considera- 
tion by  the  supreme  court  of  the  United 
States  in  the  case  of  Railway  Co.  v.  Dun- 
meyer,  113  U.  S.  629,  5  Sup.  Ct.  566.  In 
1862  congress  passed  an  act  granting  cer- 
tain lands  to  the  Kansas  Pacific  Railway 
Company  (12  Stat  489),  which  contained  the 
following  provision:  "Every  alternate  section 
of  public  land,  designated  by  odd  numbers, 
to  the  amount  of  five  alternate  sections  per 
mile  on  each  side  of  said  railroad,  on  the 
line  thereof,  and  within  the  limit  of  ten 
miles  on  each  side  of  said  road,  not  sold, 
reserved  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  pre-emption 
or  homestead  claim  may  not  have  attached 
at  the  time  the  line  of  said  road  is  definitely 
fixed."    Section  4  of  an  act  of  1864,  amenda- 
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tory  to  this  act,  provides  as  follows:  "And 
any  land  Kianted  by  this  act,  or  the  act  to 
which  this  is  an  amendment,  shall  not  de- 
feat or  Impair  any  pre-emption,  homestead, 
swamp  land  or  other  lawful  claim."  The 
railroad  company  s(dd  the  land  in  dispute  to 
Dunmeyer,  and  conveyed  to  him  by  war- 
ranty deed.  One  Miller  had  a  homestead 
entry  on  the  land  at  the  time  the  railroad 
company  filed  its  map  of  definite  location 
and  claimed  the  land.  Dunmeyer  sued  the 
railroad  company  on  their  warranty,  and 
the  question  as  to  whether  the  entoy  <^ 
Miller  brought  the  lands  within  the  excep- 
tions of  the  grant  was  in  controversy.  Ooun. 
eel  for  the  railroad  company  contended  that 
congress  had  power  to  dispose  of  the  land 
at  any  time  prior  to  final  proof,  and  issue  of 
final  certificate  of  entry.  Mr.  Justice  Miller, 
speaking  for  the  court,  said:  "In  the  case 
before  us  a  claim  was  made  and  filed  In  the 
land  office,  and  -  there  recognized,  before  the 
line  of  the  company's  road  was  located. 
That  claim  was  an  existing  one,  of  public 
record,  in  favor  of  Miller,  when  the  map  of 
plaintitC  in  enor  was  filed.  In  the  lang^uage 
of  the  act  of  congress,  this  homestead  claim 
had  attached  to  the  land,  and  it  therefore 
did  not  pass  by  the  grant.  Of  all  the  words 
In  the  English  language,  this  word  'attach- 
ed' was  probably  the  beat  that  could  have 
been  used.  It  did  not  mean  mere  settlement, 
residence,  or  cultivation  of  the  land,  but  it 
meant  a  proceeding  in  the  proper  land  office 
by  which  the  inchoate  right  to  the  land  was 
initiated.  It  meant  that  by  such  a  proceed- 
ing a  right  of  homestead  bad  fastened  to  that 
land,  which  could  ripen  into  a  perfect  title 
by  future  residence  and  cultivation.  With 
the  perf(»mance  of  those  conditions  the  com- 
pany had  nothing  to  do.  The  right  of  the 
homestead  having  attached  to  the  land,  It 
was  excepted  out  of  the  grant  as  much  as  If, 
in  a  deed,  it  had  been  excluded  from  the 
conveyance  by  metes  and  bounds."  This 
case  is  conclusive  of  the  question  as  to  the 
time  when  the  rights  of  a  homestead  or  pre- 
emption claimant  attach  to  the  land,  and  the 
power  of  congress  to  deal  with  the  land 
ceases.  It  is  when  the  entry  Is  made  at  the 
land  office,  and  not  before.  Such  right  is 
not  acanlred,  by  settlement,  occupancy,  or 
improvement  It  la  true,  the  laws  of  the 
United  States  provide  that  a  homestead  set- 
tler upon  the  public  lands  may  have  90  days 
In  which  to  make  his  6ntry  at  the  land  office, 
and  when  such  entry  is  made  his  rights  shall 
relate  back  to  the  Initiation  of  his  settle- 
ment; but  this  is  in  the  nature  of  a  privi- 
lege extended  to  settlers,  and  such  rights  do 
not  become  fixed  until  the  entry  is  made, 
and,  at  any  time  prior  to  the  making  of  the 
entry  at  the  land  office,  congress  may  dis- 
pose of  the  land  by  grant,  donation,  or  ded- 
ication, as  has  frequently  been  held  by  the 
supreme  court  of  the  United  States  in  pre- 
emption claims.  If  the  rights  of  a  pre-emp- 
tion or  homestead  claimant  do  not  attach  to 


the  land,  as  against  the  United  States,  nntfl 
the  entry  of  the  land  Is  made,  then  we  know 
of  no  reastm  why  the  settlement  or  Imptore- 
ment  of  a  town-site  occupant  will  entitle  him 
to  any  greater  or  superior  rights.  And  ap- 
plying the  rule  applicable  to  homestead  and 
pre-emption  claimants,  as  announced  by  Mr, 
Justice  Miller,  supra,  which  we  think  is  ap- 
plicable to  the  case  at  bar,  congress  had 
the  right  and  authority  to  make  such  dis- 
position of  the  lands  embraced  in  the  Guthrie 
town  site,  for  streets,  alleys,  and  public  high- 
ways, as,  in  the  wisdom  of  the  lawmaking 
power,  seemed  pr(q)er;  and  the  authority  vest- 
ed in  the  secretary  of  the  interior  to  adopt 
a  plat  and  survey  already  made  carried  with 
it,  when  such  adoption  was  made,  an  ex- 
press dedication  of  the  lands  shown  on  the 
plats  as  streets  to  the  public  uses,  and  di- 
vested all  claims  of  private  parties.  A  dif- 
ferent rule  would  apply  If  the  dedication  had 
lieen  attempted  by  the  trustees  or  by  con- 
gress after  the  land  was  entered  for  the  bene- 
fit of  the  occuiHintB.  The  dedication  of  the 
lands  for  streets  by  the  act  of  congress,  and 
the  action  of  the  secretary,  relates  to  the 
time  of  the  adoption  of  the  statute,  or,  prob- 
ably, to  the  date  of  the  adoption  of  the  plat 
by  the  inhabitants.  And  herein  lies  the  dis- 
tinction In,  and  misapplication  of,  the  long 
list  of  cases  cited  by  couns^  for  defendant 
In  error.  They  are  cases  where  the  land  had 
been  actually  entered  for  the  use  of  the  oc- 
cupants^ and  after  the  entry  the  trustees 
or  municipal  authorities  were  attempting  to 
change  the  status  of  parties  as  they  existed 
at  the  time  of  the  eniiy.  It  was  not  done 
by  authority  of  congress  in  these  cases,  and 
it  was  properly  held  that  the  trustees  could 
not  divert  the  puriMses  of  the  trust. 

A  review  of  some  of  the  most  prominent 
of  these  cases  will  reveal  the  fact  that  they  are 
not  in  point  in  this  case.  In  the  case  of 
Bingham  v.  City  of  Walla  Walla,  13  Pac.  411, 
decided  by  supreme  court  of  Washington,  a 
town  had  sprung  up  on  the  public  domain, 
which  had  grown  to  be  a  city  of  considerable 
proportions.  The  town  site  was  entered,  and 
patent  issued  to  the  corporate  authorities, 
under  an  act  of  congress  approved  March  2. 
1867  (14  Stat  541).  This  act  makes  no  provi- 
sion for  the  making  and  preservaticm  of  a 
plat  of  town  sites  entered  under  its  provi- 
sions. In  1858  one  Patton  had  entered  upon 
and  occupied  a  lot  of  land  fronting  on  Monroe 
street,  23  feet  by  120.  He  erected  a  building 
thereon  23x70  feet  The  remainder  of  the 
lot  was-  fenced.  On  November  22,  1862,  Pat- 
ton  conveyed  the  lot  to  one  Baker.  In  1874 
Baker  conveyed  the  lot  to  Stevens,  and  Stcs- 
vens  conveyed  to  Bingham  in  1883.  In  188.5 
the  building  on  the  lot  was  destroyed  by  fire, 
and  Bingham  fenced  the  entire  lot,  and  pre- 
pared to  build  on  same.  At  this  time  the  city 
of  Walla  Walla  made  claim  that  11  feet  of  the 
lot  was  in  First  street,  as  shown  by  the  plat 
adopted  by  the  municipal  authorities.  The 
lot  was  occupied  its  entire  width  at  the  time 
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the  land  was  entered  for  town-8lte  purposes. 
Bingham  brought  suit  to  quiet  his  title  .to  the 
11  feet  claimed  by  th>)  city  for  street  pur- 
poses. The  court  held  that  he  was  an  occu- 
pant of  that  particular  tract  at  the  time  the 
entry  was  made,  and  that  the  entry  was  made 
In  trust  for  the  actual  occupants,  and  that  the 
only  powers  of  the  trustees  were  to  deter- 
mine the  extent  of  the  occupancy  of  each  oc- 
cupant, and  to  convey  the  same  as  it  might 
api>ear,  and  entered  a  decree  quieting  his 
titlfc  In  the  act  of  congress  under  which  the 
town  site  was  entered  appears  the  following 
provision:  "The  execution  of  which  trust,  as 
to  the  disposal  of  the  lots  in  such  town,  and 
the  proceeds  of  the  sales  thereof  to  be  con- 
ducted under  such  rules  and  regulations  as 
may  be  prescribed  by  the  legislative  authori- 
ty of  the  state  or  territory  in  which  the  same 
may  be  situated."  The  court  said:  "This  au- 
thority cannot  relate  to  lands  held  by  actual 
occupantSi  but  evidently  has  relation  to  the 
lands  included  In  the  town  site,  not  in  pos- 
seasion  of  actual  occupants,  or  to  which  tbe 
act  contemplates  a  disposal  by  the  city  for 
purposes  and  under  such  regulations  to  be 
prescribed  by  the  legislative  authority."  Cer- 
tainly, no  such  narrow  construction  can  be 
placed  upon  the  provisions  of  the  act  of  May 
14,  1890,  under  which  Guthrie  was  entered. 
This  act  gives.  In  specific  terms,  the  right  to 
adopt  a  survey  and  plat  already  made;  or  if, 
in  bis  judgment,  it  should  be  found  neces- 
sary, the  secretary  of  the  interior  was  autbor- 
Ized  to  cause  a  new  survey  to  be  made,  and 
lay  tbe  town  site  off  in  blocks,  lots,  squares, 
streets,  and  alleys;  and,  unquestionably,  this 
power  extended  to  all  the  lands  embraced  in 
tbe  town  site,  whether  actually  occupied  or 
not.  And  hence  the  Walla  Walla  Case  can- 
not be  taken  as  authority  in  tbe  case  under 
consideration.  That  case  followed  the  rule 
announced  by  the  supreme  court  of  tbe  Unit- 
-ed  States  in  Ashby  v.  HaU,  119  U.  S.  526,  7 
Sop.  Ct  308,  wherein  the  court  said:  "The 
power  vested  in  the  legislature  of  the  terri- 
tory, in  the  execution  of  the  trust  upon  which 
tbe  entry  was  made,  was  confined  to  regula- 
tions for  tbe  disposal  of  tbe  lots  and  the  pro- 
-ceeds  of  the  sales.  These  regulations  might 
-extend  to  provisions  for  the  ascertainment  of 
tbe  nature  and  extent  of  the  occupancy  of  dif- 
ferent claimants  of  lots,  and  the  execution 
and  delivery  to  tbose  found  to  be  occupants 
in  good  faith  of  some  recognition  of  title,  in 
the  nature  of  a  conveyance.  But  they  could 
not  authorize  any  diminution  of  the  rights  of 
tbe  occupants,  when  the  extent  of  their  occu- 
pancy was  established.  The  entry  was  in 
trust  for  them,  and  nothing  more  was  neces- 
sary than  an  official  recognition  of  the  extent 
of  their  occupancy."  There  is  no  question 
"but  this  is  tbe  correct  rule,  applicable  to  all 
classes  of  cases  where  the  lands  are  entered 
for  the  use  and  benefit  of  the  actual  occupants, 
and  congress  bad  established  no  rule  for  de- 
termining the  extent  and  nature  of  the  rights 
■of  the  public  In  tbe  lands  entered  for  town- 


site  purposes.  City  of  Helena  r.  Albertose 
(Mont.)  20  Pac.  817,  is  another  of  the  class  of 
cases  relied  upon  by  defendants  in  error,  bat 
it  is  clearly  distinguishable  frpm  the  case  at 
bar.  The  city  of  Helena  was  built  upon  pub- 
lic land,  and  such  land  entered  by  the  probate 
judge,  under  section  2387,  Rev.  St  U.  S. 
The  premises  in  controversy  were  at  tbe  time 
of  the  entry,  and  had  for  a  long  time  prior 
thereto,  been  in  the  actual  possession  and  oc- 
cupancy of  the  defendants.  After  the  entry 
of  the  town  site  a  survey  and  plat  were  made, 
and  the  tract  In  dispute  was  included  in  Law- 
rence street,  as  shown  on  the  plat.  The  city 
brought  suit  in  ejectment.  The  court  said: 
"Wbeh  the  patent  was  issued  to  the  probate 
judge,  be  became  a  trustee  of  the  lands  in- 
cluded in  the  patent,  holding  the  same  in  trust 
for  the  use  and  benefit  of  the  occupants  there- 
of, which  trust  must  be  executed  by  him  in 
accordance  with  the  laws  of  the  United  States 
creating  such  trusts,  and  with  the  regulations 
provided  by  the  territorial  laws  not  In  con- 
flict with  the  laws  of  the  United  States. 
These  rules  or  regulations  might  guide  the 
mode  or  manner  of  executing  the  trust,  but 
they  could  not  substitute  one  cestui  que  trust 
for  another.  In  other  words,  neither  tbe  law 
of  this  territory,  nor  the  act  of  tbe  probate 
judge,  could  deprive  any  person  of  tbe  land 
occupied  by  him  at  the  time  when  tbe  probate 
judge  made  entry  for  the  town  site,  and  give 
such  land  to  one  who  was  not  an  occupant 
thereof,  and  any  attempt  so  to  do  would  be 
null  and  void.  Undoubtedly,  the  laws  of  this 
territory  providing  for  a  map,  and  the  act  of 
the  probate  judge  in  accordance  therewith, 
were  valid,  and  not  in  conflict  with  the  laws 
of  the  United  States,  when  such  map  desig- 
nated and  established  as  streets  those  por- 
tions of  the  town  site  which  bad  theretofore 
been  used  by  the  public  as  streets;  but,  when 
the  probate  judge  undertook  to  establish  by 
that  map  a  street  over  lands  actually  occu- 
pied by  individuals  as  a  residence  when  the 
entry  was  made  by  tbe  probate  judge,  his  act 
was  in  conflict  with  tbe  proper  execution  of 
his  trust,  which  was  to  convey  the  lands  to 
occupants,  when  there  were  occupants,  and 
not  to  others,  and  the  public  had  no  right,  as 
against  such  an  occupant.  Th6  act  of  the 
probate  judge,  therefore,  was  void,  at  least 
as  far  as  It  attempted  to  deprive  occupants  of 
their  interests  in  lands  occupied  by  them,  and 
such  act  could  give  to  the  public  no  title  to 
the  premises,  against  the  will  of  the  true  oc- 
cupant." It  wUl  be  observed  that  in  the  fore- 
going case  there  was  an  attempt  by  the  city 
authorities  to  divest  the  interest  of  the  claim- 
ants, after  entry  of  the  lands,  by  appropri- 
ating a  portion  of  tbe  land  occupied  by  them 
for  a  street.  In  this  the  case  is  materially 
different  from  the  case  at  bar.  The  case  of 
Winfield  Town  Co.  v.  Maris,  11  Kan.  128,  is 
cited  in  support  of  the  contention  of  defend- 
ant in  error.  We  find  nothing  in  the  case  in 
conflict  with  pur  views  in  this  case.  The 
court  there  held  that  where  tbe  probate  judge 
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entered  a  tovrn  site  be  must  conrey  the  lots 
and  parcels  of  land  to  the  actvial  occupants, 
and  that  a  deed  made  by  him  to  one  who  was 
not  an  actual  occupant  at  the  time  of  the  en- 
try was  void,  and  also  tbat  the  statute  of 
Kansas,  in  so  far  as  it  attempted  to  make  all 
persons  occupants  who  selected  and  laid  out  a 
town  site,  was  Inoperative  and  void.  We 
fully  concur  In  this  view  of  the  law.  In 
Treadway  v.  Wilder,  8  Nev.  92,  the  trustee 
of  the  town  site  gave  -a  deed  to  one  who  was 
not  an  occupant  of  the  town  site  at  the  time 
of  the  entry.  This  act  was  held  to  be  vcrfd, 
and  to  convey  no  title.  In  Rathbone  v.  Ster- 
ling, 25  Kan.  444,  the  court  held  that  the 
tnistee  must  convey  the  lots  to  the  persons 
who  were  occupants  at  time  of  entry  of  town- 
site,  but  in  both  the  above  cases  the  entry 
was  made  by  the  probate  Judge  under  the 
provisions  of  section  2387,  Rev.  St.  U.  S.  In 
the  case  of  Clark  v.  Titus  (Ariz.)  11  Pac.  312, 
the  court  held  that  lands  entered  under  sec- 
tion 2387  were  held  In  trust  for  the  use  of  the 
occupants,  and  that  a  deed  conveying  a  large 
number  of  lots  to  a  town  company  was  in- 
valid. In  Oufan  V.  Linney,  26  Kan.  717,  It 
was  held  tbat  the  probate  judge  had  no  au- 
thority to  convey  to  one  not  an  occupant  of 
town  site  at  date  of  entry. 

We  have  examined  all  the  authorities  cited 
by  counsel  for  defendant  ito  error  in  support 
of  the  Judgment  in  this  case,  but  find  nothing 
that  conflicts  with  our  '•'lews  in  this  case, 
(t  is  well  settled  that,  as  beween  advo-se 
claimants  to  public  lands,  he  who  is  first  In 
time— tho  law  having  been  otherwise  com- 
plied with— is  first  In  right,  but  this  rule  baa 
no  application  against  the  United  States. 
The  right  of  congress  to  dispose  of  the  public 
lands  is  a  power  granted  by  the  constitution, 
and  every  person  who  initiates  a  claim  to 
any  portion  of  the  public  domain  takes  such 
right  subject  to  this  power  of  congress;  and 
such  power  of  disposal  continues  until  the 
United  States  has  estopped  herself  to  divest 
such  right  by  accepting  something  of  value 
from  the  claimant,  and  permitting  an  entry 
of  the  land  at  the  proper  land  otHce.  When 
the  secretary  of  the  interior,  or  the  trustees 
appointed  by  him,  under  his  instructions, 
adopted  and  approved  the  plat  of  the  town 
Bite  of  Guthrie,  which  the  inhabitants  had 
made  long  prior  to  the  entry  of  the  land  by 
the  trustees,  the  lands  designated  as  public 
streets  on  such  plats  were  dedicated  to  the 
public  use;  and  the  act  of  congress,  and  the 
action  of  the  secretary  under  the  power  vest- 
ed in  him  by  said  act,  had  the  etTect  to  divest 
any  individual  interest  that  might  have  been 
itsserted  to  such  portion  of  said  land,  and 
Beamer  has  no  rights  or  interest  in  the  pub- 
lic sti-eets  which  can  be  conveyed  to  him  by 
the  trustees.  The  district  court  erred  in 
directing  a  conveyance  to  him  of  the  parcel 
of  ground  in  controversy. 

There  Is  another  view  of  this  case  which 
we  think  defeats  the  defendant  in  error  in  his 
claim  for  title  to  this  lot     It  is  a  part  of  the 


general  history  of  the  settlement  of  the  city 
of  Guthrie  that  prior  to  the  opening  of  the 
country  to  settlement,  on  April  22,  lij8tt,  and 
prior  to  the  settlement  and  occupancy  of  the 
lands  embraced  in  the  town  site,  no  plats  had 
been  adopted,  and  no  subdivisions  of  the 
lands  into  lots,  blocks,  and  streets  had  been 
made,  and  no  valid  or  legal  survey,  plat,  or 
subdiyision  could  have  been  made  until  after 
the  lands  were  open  to  settlement.  Thou- 
sands of  i)eopIe  desiring  to  acquire  lots  In  the 
projected  city  went  upon  the  lands  now  con- 
stituting the  city  of  Guthrie,  and,  each  for 
himself,  undertook  to  acquire  by  occupancy 
or  improvement  some  particular  portion  of 
said  tract  for  his  own  use.  As  a  natural  re- 
sult, there  was  no  order  or  regularity  in  such 
settlements,  and  everything  was  chaos  and 
disorder.  There  was  no  municipal  govern- 
ment, and  no  authority  for  any.  There  was 
no  law  in  the  territory  at  that  time  by  which 
a  municipal  government  could  be  formed,  and 
no  person  had  authority  to  act  for  the  mass- 
es. It  became  necessary  to  bring  order  out 
of  chaos,  and  to  settle  the  many  conflicting 
interests  by  some  general  rule  or  authority 
that  the  masses  would  recognize.  "The  very 
nature  of  land  settled  upon  and  occupied  as 
a  town  site  Implies  the  existence  of  streets, 
alleys,  lots,  and  blocks;  and  for  the  posses- 
sion of  the  lots,  and  their  convenient  use  and 
enjoyment,  there  must,  of  necessity,  be  ap- 
purtenant to  them  a  right  of  way  over  ad- 
jacent streets  and  alleys.  The  entry  of  the 
land  carried  with  it  such  a  right  of  way. 
The  streets  and  alleys  were  not  afterwards 
at  the  disposal  of  the  government,  except  as 
subject  to  such  statement"  Ashby  v.  Hall, 
119  U.  S.  526,  7  Sup.  Ct  308.  Every  person 
who  attempted  to  settle  upon  said  lands, 
in  such  chaotic  state,  established  their  settle- 
ment rights  with  full  knowledge  and  notice 
of  the  fact  that  before  the  same  could  be 
entered  as  a  town  site,  or  any  title  acquired 
from  the  government,  such  lands  must  of 
necessity,  be  platted  and  laid  off  into  blocks, 
lots,  streets,  and  alleys,  and  took  whatever 
of  interest  he  acquired  subject  to  this  right 
and  whatever  would  result  from  it  Prior  to 
such  platting  and  subdivision,  no  person  cou'.d 
acquire  any  interest  in  any  definitely  de- 
scribed or  particularly  bounded  portion  of 
said  tract  There  was  no  way  by  which  it 
could  be  determined  what  the  quantity  of 
land  would  be  that  would  fall  to  the  portion 
of  any  settler  or  occupant.  The  title  ac- 
quired by  a  town-site  settler,  and  the  Interest 
acquired  by  such  settler  by  occupancy  or 
improvement,  are  In  and  to  a  lot  or  lots.  Sudi 
lot  or  lots  must  be  determined  by  a  plat,  sur- 
vey, and  subdivision  adopted  In  some  manner, 
and  generally  acquiesced  In.  Recognizing 
this  uncertain,  chaotic,  and  disorderly  condi- 
tion of  afTalrs,  the  experience  and  intelli- 
gence of  the  American  people  asserted  itself; 
and  they  made  a  rule  and  law  for  themselves, 
and  organized  committees,  by  and  with  the 
consent  of  the  settlers,  And  empowered  them 
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to  make  STureys  and  plats,  and  to  bring  or- 
der out  of  confusion.  The  people  generally 
acquiesced  in  this  action,  and  adopted  the 
result  of  their  work,  and  conformed  their  set- 
tlements to  the  lines  of  the  bloclis,  lots, 
streets,  and  alleys,  as  designated  by  such 
committees  and  the  proTislonal  government 
organized  by  the  people  for  their  own  guid- 
ance and  government.  This  step  was  neces- 
sary in  order  that  the  settlers  might  acquire 
some  definite  location,  and  become  occu- 
pants of  some  definite  portion  of  said  tract; 
otherwise,  a  town  site  never  could  have  been 
entered,  or  title  acquired,  as  every  portion  of 
the  tract  was  occupied  and  claimed  by  some 
person.  When  these  surveys  and  plats  were 
made,  those  who  were  so  unfortunate  as 
to  have  made  their  location  in  such  portions 
of  the  tract  as  were  required  for  streets  were 
bound  to  give  way,  as  they  had  taken  their 
chances  in  the  great  lottery  for  a  lot  when 
they  stack  their  stake,  and  had.  drawn  a 
blank.  All  could  not  be  on  lots,  and  this 
they  all  knew.  Some  were  on  lands  that  had 
to  be  used  for  streets  in  laying  off  a  town, 
and  this  they  all  knew.  Without  streets  and 
blocks  and  lots,  there  could  be  no  town,  and 
this  they  all  knew.  Hence,  no  specific  inter- 
est could  be  acquired  until  there  was  a  par- 
ticular subdivision  to  which  such  right  could 
be  attached.  The  people  were  several  days 
in  bringing  order  out  of  confusion,  and  the 
provisional  government,  which  had  been  or- 
ganized with  the  consent  of  the  governed, 
were  charged  with  the  duty  of  providing 
some  means  of  communication  between  the 
various  portions  of  the  city.  The  stipulation 
shows  that  every  portion  of  the  lands  em- 
bracing several  blocks  In  the  vicinity  of  the 
disputed  portion  was  claimed  by  occupants, 
and  that  there  was  no  reservation  or  provi- 
sion for  streets.  All  knew  this  when  they 
settled  In  this  confused  state,  with  no  uni- 
formity of  action;  and  each  must  have 
known,  when  he  staked  a  lot  and  erected  a 
temporary  structure  of  any  kind,  that,  so 
soon  as  streets  were  laid  oft,  those  who  were 
lo  the  way  of  the  march  of  progress  would 
have  to  surrender  their  settlements.  The 
laws,  as  enacted  by  our  legislators,  never 
contemplated  such  a  condition  of  affairs. 
The  mind  of  man  had  not  conceived,  or  his- 
tory recorded,  the  bulldlDg  of  a  city  of  20,000 
people  in  less  than  a  day.  At  the  crack  of 
a  gun  and  the  waving  of  a  flag,  20,000  enthu- 
siastic people  assembled  in  mass,  without  a 
commander,  or  subject  to  any  local  law, 
and  within  less  than  a  day,  with  wondrous 
energy,  intelligence,  and  enterprise,  had  laid 
the  foundation  and  established  the  bounda- 
ries of  the  future  capital  of  the  most  remark- 
able territory  that  has  ever  existed.  This 
vast,  struggling  mass  of  intelligence,  each 
seeking  to  secure  for  himself  a  portion  of  the 
tract  upon  which  all  recognized  that  a  great 
trade  center  was  to  be  butlded,  left  no  spot 
unoccupied.  No  ground  was  too  poor,  and 
no  stone  was  rejected.    To  this  condition  of 


affairs  no  established  rules  were  applicable. 
A  new  order  of  things  was  established, 
which  called  for  additional  legislation,  or  an 
application  of  old  rules  to  the  changed  con- 
ditions, and  none' knew  this  better  than  the 
people  who  took  part  in  the  early  settlement 
of  this  town  site.  Congress  recognized  this 
fact,  and,  to  meet  the  requirements  of  these 
conditions,  passed  the  act  of  May  14,  1890. 
When  Beamer  purcliased  the  settlement  right 
of  Morrison,  and  attempted  to  acquire  a 
right  to  a  particular  portion  of  the  town  site 
by  occupancy  or  improvement,  he  made  such 
purchase  and  effected  such  settlement  with 
full  knowledge  of  the  conditions  that  exist- 
ed, and  that  no  streets  had  been  laid  out,  or 
subdivisions  established,  which  were  neces- 
sary In  order  to  build  a  city  or  town;  and  he 
knew,  furthermore,  that  when  a  survey  and 
lAat  were  made  he,  or  some  other  settler, 
would  be  required,  by  the  exigencies  of  the 
occasion,  to  vacate  their  claims,  and  give 
way  to  the  i-equirements  of  the  public. 
Knowing  these  facts,  he  voluntarily  took  his 
chances  with  all  other  settlers,  and  happened 
to  be  unfortunate  in  his  location.  He  was 
deceived  or  misled  by  no  one.  There  was  no 
compulsion  on  him  to  act,  and  he  is  in  no 
position  to  complain.  He  has  no  claims  for 
equitable  relief,  and  his  cause  should  be 
dismissed.  The  Judgment  of  the  district 
court  is  reversed,  and  cause  remanded,  with 
instructions  to  render  Judgment  for  the  de- 
fendants in  said  cause  for  their  costs. 

McATBES  and  SCOTT,  JJ.,  concur.  DALE. 
C.  J.,  trial  Judge  below,  and  BIBRBR,  J., 
having  been  of  counsel,  not  sitting. 


(28  Or.  5J7) 

EDDY  V.  KINCAID,  Secretary  of  State. 

(Supreme  Court  of  Oregon.  Sept.  12,  1895.) 
Elkctiov  of  Railroad  Commissionbss. 
Act  1891,  known  as  the  "Australian  Bal- 
lot Law,"  provides  for  the  election  by  the  people 
of  only  such  state  officers  aa  are,  by  existing 
law,  to  be  elected  by  them,  and  does. not,  there- 
fore, repeal,  nor  is  it  iuconsistent  with.  Hill's 
Ann.  Laws.  I  4003,  providing  for  the  election  of 
railroad  conunissioners  by  the  state  iegisiatare.- 

On  motion  for  rehearing.    Denied. 
For  former  report,  see  41  Pac.  156. 

BEAN,  a  J.  In  his  petition  for  a  rehear- 
ing, counsel  for  the  defendant  calls  attention 
to  the  fact  that  he  did  not  base  his  conten- 
tion as  to  the  effect  of  the  act  of  1891  en- 
tirely upon  the  first  section,  but  contended 
at  the  bearing  that  sections  0  and  72,  as  well 
as  section  1,  and,  in  fact,  the  whole  act,  in- 
dicated an  intention  to  cover  the  entire  sub- 
ject of  elections,  and,  in  effect,  to  provide  for 
the  election  of  all  state  officers  by  the  peo- 
ple, and  is  therefore  Inconsistent  with,  and 
repeals  by  implication,  that  portion  of  the 
act  creating  a  board  of  railroad  commission- 
ers which  provides  for  the  election  of  its 
members  by  the  legislature.    Repeals  by  Im- 


Digitized  by 


Google 


669 


PACIFIC  EBPOETBB,  Vol  41. 


(Or. 


plication  are  not  fiiyored,  and  It  la  only  when 
the  proTlsions  of  the  latter  act  are  so  re- 
pugnant to  the  former  that  both  cannot  stand, 
or  when  the  latter  la  clearly  intended  aa  a 
snbatltute  for  the  former,  that  such  an  In- 
teipretatlon  la  to  prevail.  End.  Interp.  St 
I  2ia  Now,  it  cannot  be  claimed  that  the 
act  of  1891  was  Intended  aa  a  Bubstltute  for 
the  act  creating  the  railroad  commlaalon;  nor, 
in  our  opinion,  la  there  any  conflict  between 
the  two  acta.  The  office  of  railroad  commlsr- 
sloner  la  nowhere  mentioned  In  the  act  of 
1891,  nor  doea  It  provide  that  auch  offlcera 
shall  be  elected  by  the  people.  It  begins  by 
declaring  that  a  general  election  ahall  be 
held  on  the  first  Monday  In  June,  1892,  and 
biennially  thereafter,  at  which  time  there 
shall  be  choaen  ao  many  of  the  following  of- 
flcera "as  are  to  be  elected  in  auch  year 
[naming  certain  offlceis;  the  railroad  com- 
miasionera,  however,  not  being  among  the 
number],  and  all  other  atate,  diatrlct,  county 
and  precinct  offlcera  provided  by  law."  It 
la  thna,  by  ita  terms,  confined  to  such  offlcera 
aa  are  by  law  to  be  elected  by  the  people; 
and,  aa  there  la  no  law  providing  that  the 
railroad  commlasionera  ahall  be  ao  elected.  It 
manifestly  has  no  application  to  them.  The 
act  of  1891  waa  Intended,  aa  ita  title  plainly 
Impllea,  to  fix  the  time  for  and  regulate  the 
manner  of  conducting  state,  district,  county, 
and  precinct  elections;  to  prescribe  the  man- 
ner of  making  nominations;  the  printing  and 
delivery  of  ballots;  and  to  prevent  frauds 
and  punish  crimes  affecting  the  right  of  suf- 
frage. And  the  section  declaring  what  of- 
ficers ahall  be  elected  in  the  mann«:  pre- 
scribed by  the  act  la  only  a  re-enactment  of 
the  law  aa  it  stood  prior  to  the  creation  of 
the  board  of  railroad  commissioners.  In  our 
opinion,  there  Is  nothing,  therefore.  In  the 
point  that  the  act  of  1891  repeals,  or  Is  in- 
consistent with,  the  law  providing  for  the 
election  of  railroad  commissioners  by  the  leg- 
islature. Counsel  also  ably  and  learnedly  re- 
argues the  question  of  the  constitutionality  of 
the  act  providing  for  the  election  of  railroad 
commissioners  by  the  legislature,  but,  inas- 
much as  the  points  raised  were  fully  consid- 
ered and  determined  In  the  former  opinion,  a 
rehearing  would  be  unprofitable.  The  jratl- 
tlon  la  therefore  denied. 


(n  Or.  2S1) 

JOHNSTON  et  aL  t.  BARRILLS. 

(Supreme  Court  of  Oregon.     July  20,  1805.) 
liABOBEB's  WA0B8— Lies  —  Enfohcbment— Pat- 

MBKT  BT  NOTB. 

1.  Section  1  of  the  act  approyed  February 
20.  1881  (2  Hill's  Code,  p.  1902),  provides  that 
any  person  interested  in  property  which  is 
sought  to  be  subjected  to  the  preferred  claim  of 
a  laborer  or  employ^  may  contest  the  claim,  or 
any  part  thereof,  by  filing  exceptions  thereto  sop- 
ported  by  affidavit,  and' thereupon  the  claimant 
shall  be  required  to  establish  his  claim  by  judg- 
ment. HHd,  that  it  was  not  necessary  for  sura 
claimant  to  proceed  io  judgment  oa  a  clum  op- 
posed by  affidavit  that  the  claim  vaa  paid  by  the 


daimant's  accqrtance  of  the  debtor's  promis- 
sory note,  there  heiag  no  allegation  of  an  agree- 
ment that  it  was  to  oe  accepted  in  payment. 

2.  In  the  absence  of  an  agreement  to  that 
effect,  the  acceptance  of  a  debtor's  promiBs<ny 
note  IS  not  a  payment  of  a  claim. 

8.  A  firm  engaged  to  thresh  grain  for  aa 
agreed  price  are  not  "laborers"  or  "employes." 
and  their  compensation  Is  not  "wages,  withm 
the  meaning  of  Act  Feb.  20,  1891  (2  HiU's  Code, 
p.  1902),  entitled  "An  act  to  protect  employfia 
and  laborers  in  their  claims  for  wages." 

Appeal  from  circuit  court,  Waaco  county; 
W.  U  Bradshaw,  Judge. 

Action  in  attachment  by  T.  H.  Johnston 
and  another  againat  Joseph  Barrllls.  Jamea 
Brown  and  another  intervened  for  the  pur- 
poae  of  filing  a  laborera'  claim.  The  claim 
waa  disallowed,  and  the  claimants  appeal. 
Affirmed. 

William  H.  Wilson,  for  appellanta.  Dofnr 
&  Menefee,  (or  respondents. 

MOOKB,  J.  This  la  a  proceeding  to  eetab- 
Ilsh  and  enforce  a  preferred  claim  to  the 
proceeda  arlalng  from  the  aale  of  attached 
property.  The  facta  are:  That  T.  H.  John- 
ston and  O.  W.  Johnston,  partnera  doing 
buBlness  under  the  firm  name  of  Johnston 
Bros.,  having  commenced  an  action  against 
one  Joseph  Barrllls,  had  a  quantity  of  grain, 
the  property  of  the  defendant,  attached  to 
satisfy  any  judgment  which  they  might  ob- 
tain against  him.  That  within  10  days  there- 
after the  claimants,  James  Brown  and  J.  D. 
Jonea,  partners  doing  bnsineaa  under  the 
firm  name  of  Brown  &  Jonea,  intervened  for 
the  purpoae  of  establlahing  a  laborers*  claim 
against  the  attached  property,  and  under  the 
provisions  of  an  act  of  the  legislative  as- 
aembly  entitled  "An  act  to  protect  employee 
and  laborers  In  their  claims  for  wages,"  ap- 
proved February  20,  1891  (a  Hill's  Code,  p. 
1902),  filed  a  statement  of  their  claim,  nn- 
der  oath,  with  the  sheriff  who  had  attached 
said  property.  In  which  they  claimed  $129.88 
for  threshing  1,820  bushels  of  wheat  and  972 
bushes  of  oats,  and  demanded  the  payment 
of  1100  thereon,  aa  preferred  creditors,  for 
aervices  performed  for  the  debtor  within  90 
daya  next  preceding  the  attachment  The 
said  officer  having  reported  the  statement  of 
said  claim  to  the  court  Johnston  Bros.,  by 
their  attorneys,  filed  exceptions  thereto  aa 
followa:  "(1)  Said  claim  is  not  founded  on 
a  claim  for  wagea.  (2)  Said  claim  la  not  the 
claim  of  an  employe  or  laborer,  but  la,  upon 
ita  face,  and  in  fact  the  claim  of  contract- 
ors. (8)  That  aaid  claim  la  not  auch  aa  ta 
contemplated,  provided  for,  or  Included  In 
the  'Act  to  protect  employte  and  laborera  in 
their  claims  for  wages,'  approved  February 
20,  1891,  and  under  which  act  said  claim- 
anta,  Brown  &  Jones,  seek  to  establish  their 
said  claim  aa  preferred.  (4)  That  if  said 
claim  of  Brown  &  Jones  could,  in  the  first 
instance,  have  been  considered  aa  a  pre- 
ferred claim  upon  the  attached  property, 
they,  the  aaid  Brown  &  Jones,  have  waived 
their  right,  vo.far  aa  the  plalntlSa.  are  cou-< 
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cerned,  In  that  as  to  tbese  plaintiffs,  tbey,  the 
said  Brown  &  Jones,  have  received  full  pay- 
ment of  tbelr  said  original  debt  and  claim,  by 
receiving  and  accepting  a  negotiable  promis- 
sory note  for  the  full  amount  from  tbe  debtor, 
Joseph  Barrills.  (5)  That  the  taking  and  ac- 
cepting said  negotiable  promissory  note  by  said 
Brown  &  Jones  from  said  Joseph  Barrills,  as 
appears  by  the  affidavit  hereto  attached,  sup- 
porting these  exceptions,  was,  as  to  these 
plaintiffs,  full  payment  of  their  claim  under 
their  said  alleged  contract."  With  these  ex- 
ceptions, Frank  Menefee,  one  of  Johnston 
Bro&'  attorneys,  filed  bis  affidavit  showing 
tbat  hia  clients  were  interested  in  the  at- 
tached property  to  the  extent  of  their  de- 
mand against  Barrills,  as  alleged  in  their 
complaint,  and  that  the  claimants  had  ex- 
hibited to  him  a  note  which  they  had  ac- 
cepted from  Barrills  for  the  full  amount  of 
Qieir  threshing  debt  The  facts  further 
show  that,  upon  due  consideration  of  said 
exceptions  and  affidavit,  the  court  found 
that  they  were  sufficient  to  require  the  claim- 
ants to  establish  their  demand  by  judgment; 
but,  neglecting  to  do  so,  the  claim  was  re- 
jected, and  the  proceedings  dismissed,  from 
which  judgment  they  appeal.  Two  ques- 
tions arc  presented  by  the  record  for  our 
consldei-atlon:  (1)  The  sufficiency  of  the  ex- 
ceptions to  the  statement  filed  by  the  claim- 
ants: and  (2)  whether  they  are  entitled  to 
be  considered  preferred  creditors,  under  the 
provisions  of  the  act. 

The  statute  (section  1  of  the  act  supra),  in 
sut>stance,  provides  that  any  person  interest- 
ed in  the  property  which  is  sought  to  be  sub- 
jected to  the  preferred  claim  of  a  laborer  or 
employ^  may  contest  the  claim,  or  any  part 
thereof,  by  filing  exceptions  thereto,  sup- 
ported by  affidavit,  in  the  court  having  Juris- 
diction of  the  property,  and  thereupon  the 
claimant  shall  be  required  to  establish  his 
claim  by  judgment  in  such  court  before  any 
part  thereof  shall  be  paid.  It  will  be  ob- 
served that  the  first,  second,  and  third  ex- 
ceptions arc  equivalent  to  a  demurrer  to  the 
statement,  except  the  allegation  In  the  sec- 
ond that  it  "is  upon  its  face,  and  in  fact,  a 
claim  of  contractors,"  but  this  allegation  is 
not  supported  by  affidavit,  while  the  fourth 
and  fifth  exceptions  present  facts  Intended 
as  a  defense  to  the  statement,  and  the  affi- 
davit refers  to  them  only.  It  is  not  alleged 
in  any  of  the  exceptions  that  the  note  was 
accepted  by  the  claimants  under  an  agrree- 
ment  between  them  and  Barrills  that  It 
should  discharge  the  debt  of  the  latter  for 
which  it  was  given.  "Nothing,"  says  Lord, 
C.  J.,  In  Black  v.  Slppy,  16  Or.  674,  16  Pac. 
418,  "Is  better  settled  than  that  accepting  a 
note  is  not  payment  of  an  account,  nor  is 
accepting  one  note  in  reiiewal  of  another  pay- 
ment of  the  old  note,  unless  there  is  an  agree- 
ment that  the  note  should  be  accepted  In 
payment."  From  all  that  appears  In  these 
exceptions,  the  claimants  may  have  taken 
the  note  as  a.  mere  evidence  of  the  debt,  and 
V.41P.D0.5— 42 


with  no  agreement  or  intention  to  accept  it 
in  payment  of  their  account  As  we  view 
the  statute,  the  exceptions  therein  provided 
for  are  In  the  nature  of  an  answer  to  a  peti- 
tion of  intervention,  and  should  put  in  issue 
the  material  allegations  of  the  claimants' 
statement,  or  some  of  them,  before  they 
could  be  required  to  take  any  steps  looking 
to  the  establishment  of  th^  claim  by  judg- 
ment If  the  takincr  of  a  negotiable  promis- 
sory note  on  account  of  a  precedent  debt  Is 
to  be  presumed  to  be  in  satisfaction  of  it, 
as  held  in  some  states  (2  Daniel,  Neg.  Inst. 
i  1260),  it  would  have  been  imnecessary  to 
allege  any  agreement  between  the  claimants 
and  Barrills  on  the  subject  (Bliss,  Ck)de  PI. 
{  175).  But  this  court,  in  Black  v.  Slppy, 
supra,  having  adopted  the  language  of  Lord 
Holt  in  Clark  v.  Mundal,  1  Salk.  124,  that 
"a  bill  shall  never  go  in  discharge  of  preced- 
ent debt,  except  it  be  a  part  of  the  con- 
tract that  it  should  be  so,"  the  discharge  of 
the  debt  on  account  of  the  threshing  cannot 
be  presumed  from  the  acceptance  of  Bar- 
rills' negotiable  promissory  note;  and,  not 
havtag  alleged  that  the  note  was  accepted 
under  an  agreement  that  it  should  be  In  pay- 
ment of  Ihe  account.  It  follows  that  such 
exceptions  did  not  present  any  issue  requir- 
ing further  proceedings  in  support  of  the 
claim. 

The  act  under  consideration,  so  far  as  It 
applies  to  the  case  at  bar,  provides  that,  when 
the  property  of  any  person  shall  be  seized  up- 
on any  process  of  any  court  of  this  state,  then 
the  debts  owing  to  laborers  or  employte, 
which  have  accrued  by  reason  of  their  labor 
or  employment,  to  an  amount  not  exceeding 
$100  to  each  employ^,  for  WMk  or  labor  per- 
formed within  90  days  next  preceding  the 
seizure,  shall  be  considered  and  treated  as 
preferred,  and  such  laborers  or  employgs  shall 
be  preferred  creditors,  and  shall  first  be  paid; 
but,  if  there  be  not  sufficient  to  pay  them  in 
full,  the  same  shall  be  paid  to  them  pro  rata, 
after  paying  costs.  Any  laborer  or  employe 
desiring  to  enforce  his  claim  for  wages  shall 
present  a  statement  under  oath,  showing  the 
amount  due  after  deducting  all  Just  credits 
and  set-offs,  the  kind  of  work  for  which  said 
wages  are  due,  and  when  performed,  to  the 
officer  or  person  charged  with  the  execution 
of  said  process,  within  10  days  after  the 
seizure  of  the  property  on  any  execution  or 
writ  of  attachment  The  claimants,  desiring) 
to  avail  themselves  of  the  foregoing  provi- 
sions, ffied  with  the  said  sheriff  their  state- 
ment under  oath,  from  which  it,  inter  alia,  ap- 
pears "that  said  firm  was  employed  by  the 
said  Joseph  Barrills  on  or  about  the  3d  day  of 
October,  1894,  to  work  for  said  Barrills  In 
threshing  the  crop  of  grain  raised  by  said 
Barrills  during  the  season -of  1894,  at  the  rate 
of  five  cents  per  bushel  for  wheat  and  four 
cents  per  bushel  for  oats,  and  that  under  said 
contract  said  firm  began  to  work  on  the  3d 
day  of  October,  1894;  and  between  that  day 
and  the  '8th  day  of  October,  1894,  said  firm 
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performed  work,  gervicea,  and  labor  fire  days, 
and  threshed  1,820  bushels  of  wheat,  amount- 
ing to  $91,  and  972  bushels  of  oats,  amounting 
to  $38.88,  and  In  the  aggregate  amounting  to 
$129.88."  It  will  be  observed,  by  an  ex- 
amination of  the  act,  that  its  provisions  are 
intended  to  secure  to  a  laborer  or  employs  the 
benefit  of  his  wages  when  his  employer's 
property  has  been  levied  upon  by  virtue  of 
any  Judicial  process.  A  proper  definition  of 
the  terms  "laborer,"  "employe,"  and  "wages" 
becomes  necessary,  to  correctly  Interpret  the 
act.  Under  a  statute  of  Pennsylvania  quite 
similar  to  the  one  in  question,  the  supreme 
court  of  that  state  held  that  laborers  were 
those  who  perform  with  their  own  hands  the 
contract  they  make  with  their  employer. 
Selders's  Appeal,  46  Pa.  St  57.  And  in  a  lat- 
er case  (Wentrotb'B  Appeal,  82  Pa.  St  469) 
Mr.  Justice  Sharswood,  in  construing  a  simi- 
lar statute,  said:  "The  act  meant  to  favor 
those  who  earned  their  money  by  the  sweat 
of  their  own  brows,  not  those  who  were  mere 
contractors  to  have  the  work  done,  and  whose 
compensation  was  the  profit  they  would  real- 
ize on  the  transaction."  In  Campfleld  y. 
Lang,  25  Fed.  128,  it  was  held  that  one  who 
performed  service  in  sawing  up  lumber,  which 
Involved  capital,  machinery,  and  the  labor  of 
cmploy^^,  was  not  a  "laborer,"  and  that  a 
given  compensation  per  1,000  feet,  to  be  paid 
for  sawing  the  lumber,  was  not  "wages,"  In 
the  sense  In  which  the  terms  were  used  In  the 
statute.  In  People  v.  Board  of  Police,  75  N. 
Y.  39,  Miller,  J.,  in  defining  one  of  the  terms, 
says:  "Employes  are  usually  considered  as 
embracing  laborers  and  servants,  and  those 
occupying  inferior  positions."  From  the  whole 
scope  and  tenor  of  the  act  in  question.  It  is 
apparent  that  the  terms  "laborer"  and  "em- 
ploye," as  there  used,  are  synonymous,  and 
relate  to  a  class  of  persons  who,  by  their  own 
manual  labor,  earn  a  llvdihood.  End.  Int«i). 
St.  {  99.  The  words  "employer"  and  "em- 
ploye" are  doubtless  the  outgrowth  of  the  old 
terms  of  "master"  and  "servant,"  and  have 
been  adopted  by  reason  of,  and  In  deference 
to,  the  exalted  position  labor  has  acquired  by 
the  education  of  the  masses.  The  statute 
has  wisely  provided  an  easy  and  8i)eedy  rem- 
edy, by  means  of  which  the  laborer  or  em- 
ploye, in  case  the  property  of  his  employer 
has  been  levied  upon  under  Judicial  process, 
may  obtain  a  portion,  at  least  of  the  wages 
due  him  for  his  manual  labor.  The  act,  how- 
ever, being  in  derogation  of  the  common  law, 
should  be  strictly  construed;  and  no  person 
should  be  entitled  to  its  benefits  unless  he  Is 
a  "laborer,"  and  makes  a  prima  facie  showing 
that  his  claim  comes  within  Its  provisions. 
There  being  no  affirmative  allegation  in  the 
statement  that  the  grain  was  threshed  by  ma- 
chinery, or  that  the  work  Involved  capital  and 
labor,  and  the  allegation  In  the  exceptions 
that  "said  claim  Is  not  the  claim  of  an  em- 
ploye or  laborer,  but  is,  upon  its  face,  and  in 
fact,  a  claim  of  contractors,"  not  having  been 
supported  by  affidavit,  the  question  is  present- 


ed whether  the  trial  court  committed  an  er- 
ror by  invoking  the  presumption  that  the 
grain  was  threshed  by  a  threshing  machine, 
and  dismissing  the  claim  upon  such  presump- 
tion. Mr.  Rice,  in  his  work  on  Evidence  (vol- 
ume 1,  §  30),  in  commenting  upon  a  presump- 
tion of  fact  says:  "It  is  presumed  that  regu- 
lar and  ordinary  means  are  adopted  for  a  giv- 
en end.  So,  where  the  means  calculated  to 
attain  a  certain  end  appear  to  have  been 
adopted,  and  the  end  itsdf  ai^ears  to  have 
been  attained,  a  particular  completion  will 
be  presumed."  In  a  state  like  this,  contain- 
ing vast  fields  of  wheat,  barley,  oats,  and 
rye,  it  cannot  be  presumed  that  any  other 
mode  of  threshing  grain  exists  than  by  ma- 
chinery. If,  in  such  states,  which  are  noted 
for  the  quantity  of  grain  annually  raised,  A. 
engage  B.  to  thresh  bis  crop  of  grain,  and 
nothing  Is  said  about  the  means  to  be  adopt- 
ed to  accomplish  the  result,  can  there  be  a 
doubt  that  the  parties  were  contracting  with 
reference  to  the  implied  fact  that  the  grain 
was  to  be  threshed  by  a  threshing  machine? 
Persons  of  ordinary  intelligence  wonld  bo  un- 
derstand and  Interpret  the  contract  and 
there  is  no  Just  reason  why  courts  sbould  as- 
sume a  greater  degree  of  Ignorance.  It  must 
therefore  be  presumed,  from  an  inspection  of 
the  claimants'  statement  snowing  the  rapidi- 
ty with  which  the  work  was  done,  that  the 
grain  was  threshed  by  means  of  a  threshing 
machine,  the  operation  of  which  involved  an 
outlay  of  capital  and  the  employment  of  la- 
bor, and  that  the  work  was  not  done  by  their 
manual  labor  alone.  The  claimants  not  hav- 
ing been  "laborers"  or  "employes,"  the  com- 
pensation which  they  were  to  have  received 
was  not  "wages,"  within  the  meaning  of  the 
act;  and  hence  their  claim  was  not  entitled 
to  preference,  and  the  court  committed  no 
error  in  dismissing  the  proceedings.  It  fol- 
lows that  the  Judgment  must  be  affirmed, 
and  it  is  so  ordered. 


(27  Or.  S2S) 
CLEMENS  V.  HANLET  et  al. 
(Supreme  Court  of  Oregon.    July  20,  1895.) 

Review  ox  Appeal — Bill  of   Exceptiohs— Dis- 
cretion OP  Court. 

1.  Assignments  of  error— of  surprise,  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  er- 
rors of  law  occurring  at  the  trial  and  duly  ex- 
cepted to— will  not  be  reviewed  on  appeal,  in  the 
absence  of  a  bill  of  exceptions. 

2.  The  discretion  of  the  court  exercised  in 
permitting  a  reply  to  be  amended  during  the  tri- 
al, will  not  be  reviewed,  except  for  abuse. 

Appeal  from  ch^ult  court,  Harney  county; 
James  A.  Fee,  Judge. 

Action  by  Peter  Clemens  against  W.  D. 
Hanley  and  another.  Plaintiff  had  Judg- 
ment, and  defendants  appeal.    Aflirmed. 

J.  J.  Balleray,  for  appellants.  J.  L.  Rand, 
for  respondent 

BEAN,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  court  below  in  favor  of  the 
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idaintiff  for  the  aam  of  $750,  rendered  lo  an 
action  at  law.  The  aaslgnmenta  of  error  in 
the  notice  of  appeal  are  as  follotro:  (1)  Ir- 
regularity in  tlie  proceedings  and  in  tbe  or- 
ders of  the  court,  and  abuse  of  discretion,  by 
which  defendants  were  prevented  from  hav- 
ing a  ftiir  trial.  (2)  Surprise,  which  ordinary 
prudence  could  not  have  guarded  against.  (3) 
Insufficiency  of  the  evidence  to  Justify  the 
verdict  or  Judgment  (4)'  Error  In  law  occurs 
ring  at  the  trial,  and  duly  excepted  to  by  de- 
fendants. 

There  Is  no  bill  of  exceptions  In  the  record, 
and  hence  the  last  three  assignments  of  er- 
ror, even  if  otherwise  sufficient,  go  for 
naught,  as  there  is  no  foundation  upon  which 
tbey  can  rest 

Tbe  first  assignment  is  also  indefinite  and 
uncertain,  but  it  is  claimed  that  it  Is  sufficient 
to  raise  the  question  as  to  whether  the  court 
abused  its  discretion,  in  allowing  an  amended 
reply  to  be  filed  during  tbe  progress  of  the 
trIaL  The  statute  provides  for  the  amend- 
ment of  a  pleading  at  any  time  before  the 
cause  is  submitted,  by  conforming  the  plead- 
ing to  the  facts  proved,  .when  such  amend- 
ment does  not  subetantially  change  the  cause 
of  action  or  defense.  Code,  |  101.  But  leave 
to  so  amend  la  granted  or  refused  In  the 
floond  discretion  of  the  trial  court,  and  its 
action  wiU  not  be  reviewed  here,  except  for 
an  abuse  of  such  discretion,  which  does  not 
appear  in  this  case.  We  have  nothing  before 
us  but  the  original  and  amended  replies,  aifd 
from  them  It  does  not  appear  that  the  allow- 
ance of  tbe  amendment  was  an  abuse  of  dis- 
cretion by  the  trial  court,  and  It  follows  that 
the  Judgment  must  be  affirmed. 


07  Or.  249) 

CAMPBELL  T.  SNYDER. 

(Supreme  Cionrt  of  Oregon.     July  20,  1895.) 

Bill  op  Rbvibw— Costbaot  op  Marribd  Wohah. 

1.  A  Mil  of  review  will  lie  for  error  of  law 
apparent  upon  the  face  of  a  decree. 

2.  Tbe  covenant  of  a  married  woman,  in  a 
mortgage  of  her  property  to  secure  the  oote  of 
her  husband,  to  pay  tbe  mortgage  debt,  does  not 
create  a  personal  liability  against  her,  though 
she  is  not  a  party  to  the  contract  whereby  the 
indebteduess  was  created. 

Appeal  from  circuit  court,  Umatilla  coimty; 
James  A.  Fee,  Judge. 

Action  by  Harriet  Campbell  against  Ed- 
ward Snyder  to  cancel  a  Judgment  thereto- 
fore rendered  against  her  by  default  A  de- 
murrer to  the  complaint  was  sustained,  and 
plaintiff  appeals.    Reversed. 

J.  J.  Balleray,  for  appellant. 

PER  CURIAM.  There  are  two  very  Im- 
portant questions  suggested  by  this  appeal: 
First,  whether,  under  our  statute,  a  bill  of 
review  will  lie  for  error  of  law  apparent  up- 
on tbe  face  of  the  decree  sought  to  be  re- 
viewed; and,  second,  whether  the  covenant 
of  a  married  woman,  In  a  mortgage  of  her 


property  to  secure  a  note  of  her  husband,  to 
pay  the  mortgage  debt,  creates  a  personal 
liability  against  her,  she  not  being  a  party 
to  the  contract  whereby  the  indebtedness  was 
created.  From  Heatberly  v.  Hadley,  4  Or. 
7,  Crews  V.  Richards,  14  Or.  442, 13  Faa  67, 
and  KnoU  v.  Klessling,  23  Or.  8,  35  Pac.  248, 
It  seems  that  tbe  first  of  these  questlong 
should  be  answered  In  the  affirmative,  and 
the  second  in  the  negative;  but  not  hav- 
ing tbe  benefit  of  a  brief  or  argument  for 
respondent  In  this  case,  and  believing  the  con- 
clusion reached  not  entirely  free  from  doubt, 
either  or  both  questions  must  be  considered 
as  open  for  re-examlnatlon  in  tbe  future, 
should  tbey  become  Important  Tbe  decree 
of  the  court  below  is  reversed,  and  a  decree 
will  be  entered  here  as  prayed  for  In  the 
complaint 

(27  Or.  215) 

LA  GRANDE  NAT.  BANK  t.  BLUM  et  al. 

(Supreme  Court  of  Oregon.     July  IM,  1895.) 

BxTiFicxTioN  OP  Agent's  Acts — Noticb  to  Take 
Dbposition— Proop  op  Service — Inbtbuctions. 

1.  A  bank,  by  suing  on  a  note  taken  by  its 
cashier  under  a  contract  made  by  him,  ratifies 
the  contract  in  toto,  thoagh  be  was  unauthor- 
Iced  to  make  it 

2.  Proof  of  service  by  a  marshal  of  notice  of 
aoDlicatlon  for  commission  to  take  deposition  is 

Sroperly  made  by  his  certificate.    Hill^  Code,  H 
1,  527. 

3.  The  refusal  of  instructions  Is  not  error 
where  the  substance  thereof  has  been  given  in 
the  general  charge. 

Appeal  from  circuit  court.  Union  county; 
Morton  D.  Clifford,  Judga 

Action  by  tbe  La  Grande  National  Bank 
against  N.  Blum  and  another.  Judfrment  for 
defendants.     Plaintiff  appeals.     Affirmed. 

C.  H.  Finn,  for  appellant  M.  Baker,  for 
respondents. 

BEAN,  C.  J.  This  la  an  action  on  a  promis- 
sory note  executed  and  delivered  by  the  de- 
fendants to  plaintiff  on  February  12,  1S92, 
payable  three  month?  after  date.  The  com- 
plaint Is  In  the  usual  form.  The  answer  ad- 
mits tbe  execution  and  delivery  of  tbe  note, 
but  as  a  defense  avers.  In  substance,  that  at 
the  time  of  such  execution  tbe  plaintiff  was 
the  owner  and  in  possession  of  two  certain 
promissory  notes,  for  $G00  each,  on  one  O.  M. 
Ramsey,  which  It  dellvwed  to  defendant 
Blum  for  collection,  under  an  agreement  that 
he  would  pay  over  the  proceeds  to  plaintiff,  If 
collected,  or,  If  unable  to  collect  tbe  notes  or 
any  part  thereof,  he  would  return  them;  that 
tbe  note  in  question  was  given  to  secure  the 
performance  of  such  agreement  on  Blum's 
part;  and  that  he  fully  compiled  therewith. 
The  reply  puts  in  issue  tbe  allegations  of  tbe 
answer,  and  affirmatively  avers  that  tbe 
Ramsey  notes  mentioned  therein  were  orig- 
inally made,  executed,  and  delivered  to  the 
defendant  Blum  and  one  Summers,  as  part- 
ners under  the  firm  name  of  Bummers  & 
Blum,  and  were  by  plaintiff  discounted  In  tbo 
usual  course  of  business,  tbe  payment  thereof 
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being  guarantied  by  an  indorsement  of  the 
payees;  that  wlien  the  notes  matured  demand 
was  duly  made  of  the  maker,  and,  he  being 
insolvent  and  neglecting  to  pay  the  same, 
payment  -was  demanded  of  Summers  &  Blum, 
whereupon  the  note  In  suit  was  made,  execut- 
ed, and  delivered  In  discharge  of  the  obliga- 
tion of  Summers  &  Blum  as  indorsers  of  the 
Ramsey  notes.  Upon  the  trial  the  Jury,  find- 
ing the  allegations  of  the  answer  to  be  true, 
rendered  a  verdict  in  favor  of  defendants, 
ui>on  'Which  Judgment  was  subsequently  en- 
tered, and  plaintiff  appeals. 

It  is  contended  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  in  favor  of  plaintiff, 
at  the  close  of  the  testimony,  on  the  ground 
that  the  evidence  for  the  defendants  showed 
that  the  agreement  set  up  in  the  answer  was 
made  with  the  cashier  of  plaintiff  without  its 
authority.  It  is  unnecessary  for  us  to  enter 
into  an  examination  of  the  power,  duty,  and 
authority  of  the  cashier  of  a  b&ok,  to  ascer- 
tain whether  the  alleged  agreement  or  con- 
tract set  up  In  the  answer  was  within  the 
scope  of  his  agency;  for  the  plaintiff,  by 
bringing  this  action  on  the  note  received  by 
the  cashier  under  such  contract,  has,  so  far 
as  this  proceeding  is  concerned,  ratified  the 
entire  contract.  No  rule  of  law  is  more 
fundamental  than  if  the  principal  elects  tu 
ratify  any  part  of  the  unauthorized  act  of  aa 
agent  be  must  ratify  the  whole.  He  cannot 
accept  that  part  which  is  favorable  to  him- 
self, and  repudiate  the  remaliider.  As  said 
by  Mr.  Justice  Story:  "The  principal  cannot, 
of  his  own  mere  authority,  ratify  a  transac- 
tion in  part,  and  repudiate  it  as  to  the  rest. 
He  must  either  adopt  the  whole  or  none." 
Story,  Ag.  {  250.  And  "from  this  maxim," 
says  Chief  Justice  Smith,  "results  a  rule  of 
universal  application  that,  where  a  contract 
has  been  entered  into  by  one  man  as  agent  of 
another,  the  person  on  whose  betialf  it  tias 
been  made  'cannot  take  the  benefit  of  it  with- 
out bearing  its  burdens.  The  contract  must 
be  performed  in  Its  integrity." "  Rudaslll  v. 
Falls,  92  N.  C.  222.  Indeed,  reason,  as  well 
as  authority,  is  all  one  way  on  this  question. 
Mech.  Ag.  f  130;  Coleman  t.  Stark,  1  Or. 
116;  Eberts  v.  Selover,  44  Mich.  619;  McClure 
V.  Briggs,  58  Vt.  82,  2  AH.  683.  Now,  in  this 
case,  if  the  cashier  of  the  bank  exceeded  bis 
authority  In  making  the  contract  with  the  de- 
fendants set  up  in  the  answer,  and  in  accept- 
ing the  note  in  suit,  the  plaintiff  was  not 
iMund  thereby;  but  it  was  bound  to  take  the 
contract  in  its  entirety  or  not  to  recognize  it 
at  all.  It  cannot  afiBrm  that  part  of  his  act 
which  la  of  advantage  to  It,  and  repudiate  the 
rest. 

It  was  also  claimed  that  the  alleged  agree- 
ment was  an  attempt  to  vary  by  parol  the 
terms  of  a  written  contract.  But  that  ques- 
tion was  presented  and  decided  on  the  former 
appeal  in  this  case  (37  Pac.  48),  and  requires 
no  furtlier  notice  at  this  time. 

It  is  next  contended  that  the  court  erred  in 
overruling    plaintiff's    motion    to    suppress 


Blum's  deposition,  and  In  allowing  the  same 
to  be  read  In  evidence  on  the  trial.  The 
ground  of  the  objection  Is  that  there  is  no 
sutficlent  proof  of  service  of  notice  of  the  ap- 
plication for  a  commission  to  take  such  testi- 
mony. The  notice  was  served  by  the  mai^ 
shal  of  La  Grande,  and  the  proof  of  service 
Is  made  by  his  certificate,  while  the  daim  for 
plaintiff  is  that  It  should  have  been  made  by 
his  affidavit  Now,  by  section  527  of  the 
Code,  the  marshal  -^as  authorized  to  serve  the 
notice  and  make  the  ptoof  of  service  In  the 
same  manner  as  he  is  empowered  by  law  to 
do  in  case  of  the  service  of  a  summons;  and 
section  61  provides  that  the  proof  of  service  of 
a  summons  by  a  jnarslial  shall  be  by  his  cer- 
tificate; and  therefore  the  service  in  question 
is  sufficient 

Error  is  also  assigned  on  the  refusal  of  the 
trial  court  to  give  a  series  of  some  nine  In- 
structions embodying  abstract  proposiUiws  of 
law  concerning  the  legal  liability  of  an  In- 
dorser  of  a  promissory  note.  These  instruc- 
tions could  only  become  material  in  this  case 
on  the  theory  of  the  plaintiff  that  the  note  In 
suit  was  given  by  the  defendants  in  discharge 
of  the  liability  of  Summers  &  Blum  as  in- 
dorsers of  the  Ramsey  notes,  and  was,  tbMe- 
fore,  supported  by  a  sufficient  consideration; 
but  the  court.  In  Its  general  charge,  concisely 
presented  the  same  idea  by  instructing  the 
Jury  "that.  If  the  note  was  given  for  the  pur- 
pose of  taking  up  the  Ramsey  notes,  that 
would  be  a  sufficient  consideration,  and  your 
verdict  should  be  for  plaintiff."  Tlils  was  an 
plaintiff  sought  to  accomplish  by  the  abstract 
propositions  of  law  submitted  in  the  form  of 
Instructions,  and  was  certainly  simpler  and 
more  easily  comprehended  by  the  Jury. 

There  are  some  other  assignments  of  error 
In  the  notice  of  appeal,  but  they  are  without 
merit,  and  the  Judgment  must  be  affirmed. 


(27  Or.  549) 
DRAY  et  aL  v.  BLOCH. 

(Supreme  Court  of  Oregon.  July  20,  1895.) 
Adiiikisthator  ds  Bonis  Nok— AccocMTiNe. 
An  administrator  having  sold  land  and 
received  part  of  the  pay  therefor,  which  he  mis- 
an>ropriated,  and  the  sale  having  been  confirm- 
ed, the  adminlBtiator  de  bonis  non  can  be  held 
liable  only  for  the  balance  of  the  price  which  he 
received. 

Appeal  from  circuit  court.  Union  county; 
James  A.  Fee,  Judge. 

Henry  Dray  and  another  made  objections 
to  the  final  account  of  M.  S.  Bloch,  adminis- 
trator de  bonis  non  of  A.  Dray,  deceased,  and 
from  an  order  approving  the  account  appealed 
to  the  circuit  court,  which  affirmed  the  (»der, 
and  they  again  appeaL    Affirmed. 

C.  H.  Finn,  for  appellants.  J.  Baker,  for 
respondent 

PER  CURIAM.  This  controversy  has  arl». 
en  In  the  course  of  the  settlement  of  th« 
estate  of  A.  Dray,  deceased.    The  facts  are 
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4bat  the  defeodant,  having  been  by  the  coun- 
ty court  of  Union  county  appointed  admin- 
istrator de  bonis  non  of  the  aald  estate,  filed 
his  final  account,  to  whldi  the  plaintiffs, 
Henry  Dray,  an  heir  of  the  deceased,  and  D. 
Marx,  a  creditor  of  the  estate,  made  objec- 
tions, and  the  issue  thus  Joined  was  referred 
to  J.  W.  Knowles,  Ksq.,  to  take  the  evidence 
and  report  his  findings  of  fact  and  law 
therefrom;  and,  having  found  for  the  defend- 
ant, he  BO  reported  to  the  county  court,  which 
affirmed  the  report  and  made  an  order  ap- 
proving the  account  of  the  administrator, 
from  which  order  the  plalntifiCs  appealed  to 
the  circuit  court,,  which  rendered  a  decree 
affirming  the  order  of  the  county  court,  from 
which  decree  the  plalntUTs  appeal  to  this 
court. 

The  principal  objection  to  the  defendant's 
account  grrows  out  of  the  sale  of  land  belong- 
ing to  the  estate  of  J.  W.  Dray,  the  former 
administrator,  to  one  C.  M.  Cartwright,  for 
$6,000,  upon  which  the  purchaser  paid  $686.35 
to  said  J.  W.  Diay;  but  the  latter  having 
been  removed,  and  the  defendant  appointed 
In  his  stead,  the  county  court  made  an  order 
that  the  sale  should  be  confirmed  upon  the 
payment  to  the  defendant  of  $6,000  within  30 
-days,  and  to  be  set  aside  if  not  so  paid.  The 
other  objections  relate  to  the  paymoit  of 
various  amounts  by  the  defendant  and  ex- 
lenses  Incurred  in  the  administration,  the 
defendant's  failure  to  collect  certain  accounts 
due  the  estate,  and  to  the  sale  of  certain  per- 
sonal property  for  an  Insufficient  price.  The 
referee,  in  substance,  found  that  the  amounts 
paid  out  by  the  defendant  and  expenses  in- 
curred by  bim  were  bona  fide  and  Just  claims 
against  the  estate,  the  greater  portion  of 
which  bad  not  loeax  allowed  until  he  had 
consulted  with  and  been  advised  by  the  plain- 
tifC  Henry  Dray  to  pay;  that  the  claims  of 
ttie  estate  against  certain  debtors  were  bar- 
red by  the  statute  of  limitations,  while  others 
were  without  merit,  and  could  not.  be  en- 
forced; that  in  the  sale  of  the  personal  prop- 
erty the  defendant  had  secured  the  best 
prices  obtainable;  and  that  he  had  acted  In 
good  faith,  and  exercised  such  prudence  and 
diligence  as  men  ordinarily  bestow  upon  their 
own  aflTalrs.  The  circuit  court  adopted  these 
findings,  which  It  says  were  supported  by 
the  weight  of  the  testimony  submitted  to 
the  referee,  and  also,  in  substance,  found  that 
the  county  court  exercised  Its  functions  in  the 
manner  provided  by  law,  without  injury  to 
any  of  the  substantial  rights  of  the  plalntlfts; 
that  the  plalntifC  Henry  Dray  and  J.  W.  Dray 
were  hetrs  and  Joint  administrators  of  the 
-estate  of  the  said  A.  Dray,  deceased,  prior  to 
the  appointment  of  the  defendant  as  adminis- 
trator loreln;  and  that  said  J.  W.  Dray,  as 
such  administrator,  collected  $696.35  on  ac- 
count of  the  said  sale  of  land  to  O.  M.  Cart- 
wright,  and  the  remainder  of  the  purchase 
price,  to  wit,  the  sum  of  $5,303.65,  was  paid 
to  the  defendant,  who  duly  accounted  there- 
for.   A  review  of  the  record  before  us  shows 


that  the  referee  and  tnal  coxat  carefully  ex- 
amined the  evidence,  including  the  long  ac- 
counts of  the  administrators,  and  convinces 
US  that  the  findings  and  conclusions  reached 
by  them  are  correct  The  said, real  property 
of  the  estate  having  been  sold  by  J.  W.  Dray 
while  exercising  his  trust  as  administrator, 
the  purchaser,  having  paid  him  $096.35  on  ac- 
count thereof,  was,  on  confirmation  of  the 
sale,  entitled  to  a  deed  upon  the  payment  of 
$5,308.65.  Because  J.  W.  Dray  misappropri- 
ated the  $696.35,  the  purchaso*  could  not  be 
required  to  repay  It  when  the  sale  was  con- 
firmed, nor  could  the  defendant  be  held  liable 
therefor,  because  he  did  not  collect  it.  The 
record  shows  that  the  county  court,  on  the 
settlement  of  J.  W.  Dray's  account,  found 
him  In  default  to  the  estate  in  the  sum  of 
$1,206.56,  of  which  this  $696.35  forms  a  part 
And  the  plaintiffs  insist  that  the  defendant  is 
liable— First,  because  he  did  not  collect  from 
C.  M.  Cartwright  the  amount  paid  to  J.  W. 
Dray;  and,  second,  because  he  had  not  col- 
lected the  $1,206.56  which  J.  W.  Dray  owed 
the  estate,— thus  seeking  to  charge  him  twice 
for  the  same  amount  The  defendant  having 
accounted  for  the  property  and  money  re- 
ceived, was  entitled  to  be  discharged  as  ad- 
ministrator, and  hence  the  decree  is  affirmed. 


MAXWELL  V.  BOLLES. 


(28  Or.  1) 


(Supreme  Court  of  Oregon.     Joly  20,  1895.) 
AnmssioN  or  Bvidbkob— Kbbob  Cubbo  bt  Scb- 

BSQVBNT   EvIDBNCB — CboSS-ExAIIINATIOS— 

Attachhent  and  Hobtoaoe — Pbioritt. 

1.  Error  in  admitting  testJinony  of  a  party 
B8  to  the  existence  and  contents  of  a  note  with- 
out proof  of  its  loss  or  destruction  Is  cured  by 
the  fact  being  thereafter  elicited,  on  his  cross- 
examination,  that  he  had  not  possession  of  it 
but  that  it  had  been  stolen  from  him  before  the 
trial. 

2.  Where  plaintifi  testifies  that  a  note  and 
mortgage  executed  by  S.  were  given  him  for 
work  performed  for  S.,  defendant  who  contends 
that  tney  were  without  consideration,  should  be 
allowed  to  ask  him,  on  cross-examination,  when 
he  commenced  work,  when  he  quit,  what  time 
he  worked  between  those  dates,  what  wages  he 
wag  to  receive,  and  how  much  he  had  been  paid 
above  the  amount  covered  by  the  note. 

3.  An  attachment  of  chattels  so  situated  as 
to  require  separate  and  distinct  seizures  .takes 
precedence  of  a  mortgage  thereon,  filed  on  the 
same  day  as  the  seizure,  as  to  such  of  the  chat- 
tels only  as  are  actually  taken  into  the  tianda  of 
the  officer  before  the  filing. 

Appeal  from  circuit  court.  Union  county; 
Morton  D.  Clifford,  Judge. 

Action  by  Isaac  T.  Maxwell  against  J.  T. 
Holies.  Judgment  for  plaintiff.  Defendant 
appeala    Heversed. 

T.  H.  Crawford,  for  appellant  J.  L.  Rand 
and  J.  M.  Carroll,  for  respondent 

BEAN,  C.  J.  This  is  an  action  to  recover 
posseaslon  of  personal  property.  The  com- 
plaint In  substance,  alleges,  that  on  Febru- 
ary 12,   1894,  one  J.   Q.   Shirley   made,  ex- 
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ecuted,  and  deliyered  to  the  plaintiff  his 
promlsBor7  note  for  the  sum  of  fl.OOO,  due 
one  year  after  date,  and  as  security  for  the 
payment  of  the  same  gave  him  a  chattel 
mortgage  on, 31  head  of  horses,  of  the  value 
of  $960,  which  mortgage  is  conditioned  that, 
should  the  mortgaged  property,  or  any  part 
thereof,  be  "taken  on  attachment  or  execu- 
tion, the  whole  of  the  principal  and  Interest 
shall  become  due  and.  collectible,  at  the  op- 
tion of  the  mortgagee  or  his  assigns,  and  it 
shall  be  lawful  for  such  person,  his  agents 
or  assigns,  to  take  immediate  possession  of 
said  property,  and  to  sell  the  same  at  public 
sale";  that  said  mortgage  was  duly  and  reg- 
ularly filed  In  the  office  of  the  county  clerk 
of  Union  county  at  9  o'clock  a.  m,  of  the 
12th  day  of  February,  1894,  and  has  ever 
since  been  and  is  still  on  file  in  said  office; 
that  thereafter,  and  on  the  13th  day  of  Feb- 
ruary, the  defendant,  as  sheriff,  attached  a 
portion  of  said  mortgaged  property  under  a 
writ  of  attachment  issued  in  an  action  brought 
by  Wright  &  Davis  Bros,  against  Shirley, 
and  ever  since  and  now  wrongfully  and  un- 
lawfully withholds  the  possession  thereof 
from  the  plaintiff;  that,  by  reason  of  said 
attachment,  plaintiff  became  and  is  entitled 
to  the  immediate  possession  of  said  property 
under  the  terms  of  his  mortgage.  The  an- 
swer speclflcally  denies,  on  information  and 
belief,  the  material  allegations  of  the  com- 
plaint, and  affirmatively  aters  that  on  Feb- 
ruaiy  11, 1894,  there  was  placed  in  his  hands 
for  service  two  certain  writs  of  attachment 
issued  oat  of  the  circuit  court  for  Union  coun- 
ty, in  actions  pending  in  which  Wright  & 
Davis  Bros,  were  plaintiffs  and  Shirley  de- 
fendant, commanding  and  directing  him  to 
attach  and  take  into  his  possession  sufficient 
of  the  property  of  Shirley  to  satisfy  the 
amount  named  in  said  writs;  that  afterwards, 
and  on  the  12th  day  of  Febniary,  1894,  and 
before  the  hour  of  9  o'clock  a.  m.  of  said  day, 
under  and  by  virtue  of  said  writs,  the  de- 
fendant attached  and  took  into  his  posses- 
sion, the  personal  property  In  controversy  In 
tills  action,  the  same  being  at  the  time  the 
property  of  Shirley  and  in  his  i>ossesston. 
And  for  a  further  defense  be  avers,  on  in- 
formation and  belief,  that  the  promissory 
note  .and  mortgage  set  out  in  the  complaint 
were  both  voluntarily  executed  and  deliver- 
ed by  Shirley  to  plaintiff  without  any  con- 
sideration, and  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of 
Shh-ley,  and  especially  Wright  &  Davis  Bros., 
whose  action  was  then  pending,  and  that 
such  note  and  mortgage  were  so  received  and 
accepted  by  plaintiff.  The  reply  having  put 
in  issue  the  allegations  of  the  answer,  a  trial 
was  had,  resulting  in  a  verdict  and  Judgment 
in  favor  of  the  plaintiff;  and  defendant  ap- 
peals, assigning  error  in  the  ruling  of  the 
trial  court  In  the  admission  of  evidence  and 
in  its  Instructions  to  the  Jury. 

It  is  claimed  that  the  court  erred  in  allow- 
ing the  plaintiff  to  testify  aa  to  the  existence 


and  contents  of  the  alleged  promissory  note 
fliven  him  by  Shirley  without  first  proving 
its  loss  or  destruction.  It  is  a  rule  of  univer- 
sal application  that  the  existence  and  con- 
tents of  a  written  instrument,  when  material 
and  in  issue,  cannot  be  proved  by  parol  with- 
out first  showing  that  it  is  not  within  the 
power  of  the  party  (rflerlng  such  evidence  to 
produce  the  writing  Itself.  The  Instrument 
sought  to  be  proved  Is  regarded,  necessarily, 
as  the  primary  or  best  evidence  of  its  own  ex- 
istence and  contents,  and  if  possible  must  be 
produced.  This  is  but  an  application  of  the 
rule  that  the  best  evidence  of  a  disputed  fact 
must  be  produced  of  which  the  nature  of  the 
case  is  susceptible.  1  Greenl.  Ev.  SS  82,  84; 
Rice,  Ev.  I  146.  But  in  this  case  the  bill  of 
exceptions  shows  that  the  fact  was  elicited, 
upon  his  cross-examination,  that  the  note  in 
question  was  not  In  possession  of  the  plaintiff, 
but  had  been  stolen  from  him  two  or  three 
weeks  before  court  convened.  So  that  the 
error,  if  any,  in  admitting  evidence  of  the 
contents  of  the  writing  without  first  proving 
Its  loss,  was  cured  by  the  subsequent  testi- 
mony of  the  defendant  And,  besides,  it  may 
well  be  doubted  whether  the  existence  or  con- 
tents of  the  note  was  really  in  issue  In  the 
case  at  all.  True,  the  defendant  denied  its 
execution  or  delivery,  upon  information  and 
belief,  but  in  his  answer  be  affirmatively 
admits  the  execution  of  both  the  note  and 
mortgage,  but  alleges  that  they  were  made 
and  received  without  consideration,  and  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  Suirley;  and  this 
admission  probably  rendered  proof  of  their 
execution  and.  delivery  unnecessary.  Veasy 
V.  Humphrey  (Just  decided)  41  Pac.  8. 

From  the  pleadings  it  will  be  observed  that 
the  plaintiff  claims  title  and  right  to  the  pos 
session  of  the  horses  described  in  the  com- 
plaint by  virtue  of  a  chattel  mortgage  there- 
on executed  by  Shirley  on  the  12th  day 
of  February,  1894,  which  was  filed  for  rec- 
ord at  9  o'clock  in  the  morning  of  said  day. 
while  the  defendant  claims  that  the  writ 
of  attachment  under  which  he  Justifies  was 
served  by  taking  the  property  in  question 
into  his  custody  before  the  mortgage  was 
filed,  and  that  the  note  and  mortgage  were 
given  and  received  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  creditors, 
and  especially  the  said  Wright  &  Davis 
Bros.  So  that  the  real  questions  presented 
were— First,  was  the  chattel  mortgage  filed 
before  the  attachment?  and,  second.  If  so, 
were  the  note  and  mortgage  to  plaintiff  given 
and  received  in  good  faith  to  secure  a  bona 
fide  debt? 

The  next  error  assigned  relates  to  the  re- 
fusal of  the  court  to  compel  the  plaintiff  to 
answer  certain  questions  on  cross-examina- 
tion. The  bill  of  exceptions  discloses  that 
plaintiff  testified,  on  his  direct  examination, 
that  the  note  and  mortgage  were  given  for 
and  to  secure  an  Indebtedness  to  him  from 
Shirley  for  work  and  labor  performed  on 
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Shirley's  farms  prior  to  February  12,  1894. 
On  crosB-examination  he  was  asked  by  de- 
fendant's counsel  the  following,  among  other, 
questions:  "Was  It  for  work  you  done  for 
him  Just  before  the  note  was  given?"  "For 
what  particular  length  of  time  did  yon  w6rk 
for  Mr.  Shirley,  and  what  dates  and  be- 
tween what  dates  did  yon  work  for  him,  for 
which  the  thousand-dollar  note  was  glyen?" 
"What  time  In  1889  did  yon  commence  to 
work  for  him?"  "What  were  yon  to  receive 
a  month  tor  your  work?"  "How  much  did  he 
pay  you  on  your  work  between  these  dates, 
over  and  above  the  thousand-dollar  promis- 
sory note?"  To  each  and  all  of  these  ques- 
tions plaintiff  by  his  counsel  objected,  where- 
upon the  court  sustained  the  objection,  and 
excused  the  witness  from  answering.  One 
of  the  most  important,  if  not  the  principal, 
contested  question  In  the  case,  was  whether 
there  was  any  consideration  for  the  note  and 
mortgage  under  which  plalntift  claims  pos- 
session of  the  property;  and,  the  plaintiff 
having  testified  in  chief  that  it  was  for  work 
and  labor  performed  by  him  for  Shiriey,  it 
was  clearly  competent  for  the  defendant, 
on  cross-examination,  to  ask  him  when  he 
commenced  work,  when  be  quit,  what  time 
he  worked  between  those  dates,  what  wages 
he  was  to  receive,  and  how  much  Re  had  been 
paid  for  his  work  over  and  above  the  amount 
covered  by  the  note.  These  were  all  mat- 
ters of  legitimate  cross-examination,  and 
went  to  Impeach  the  consideration  of  the 
very  instrument  under  which  plaintiff  was 
claiming  the  right  to  the  possesBlon  of  the 
projierty  in  question.  If  the  mortgage  was 
without  consideration,  it  was  void  as  to  the 
defendant,  and  plaintiff  could  not  recover  in 
the  action.  It  was,  therefore,  of  the  utmost 
importance  to  the  defendant  that  the  right 
to  cross-examine  the  plaintiff  upon  this  mat- 
ter should  not  be  denied  him.  The  cross-ex- 
amination of  a  witness  should  always  be 
allowed  a  free  range,  and  it  should  not  be 
limited  to  the  exact  facts  stated  in  the  direct 
examination,  but  may  extend  to  any  other 
matters  connected  therewith  which  tend  to 
limit,  explain,  qualify,  or  rebut  any  infer- 
ence resulting  from  the  direct  examination. 
Ah  Doon  y.  Smith,  25  Or.  89,  34  Pac.  1093; 
Sayres  v.  Allen,  25  Or.  215,  35  Pac.  254.  The 
range  and  extent  of  the  cross-examination  of 
witnesses  is  left  to  the  discretion  of  the  trial 
court,  and  will  be  reviewed  by  an  appellate 
court  only  in  case  of  an  abuse  of  such  discre- 
tion; but  the  bill  of  exceptions  here  discloses 
that  defendant  was  not  allowed  to  cross-ex- 
amine the  plaintiff  at  all  upon  the  considera- 
tion of  the  note  and  mortgage,  the  objection 
to  the  questions  being  that  such  evidence  was 
immaterial  and  irrelevant,  and  the  court  so 
ruled.  The  right  to  cross-examine  the  wlt- 
neM  was  a  valuable  legal  right,  of  which  the 
defendant  could  not  be  Justly  deprived,  and 
the  denial  of  such  right  was  clearly  error. 
The  next  question  la  as  to  when  the  attach- 


ment under  which  defendant  Justifies  toc^  ef- 
fect. The  evidence  in  his  behalf  tended  to 
show  that  on  Saturday,  the  10th  day  of  Feb- 
ruary, he  received  the  writs  of  attachment, 
together  with  a  list  of  the  property  to  be  at- 
tached, but  too  late  for  service  on  that  day. 
On  the  following  Monday  morning,  about  7 
o'clock,  his  deputy,  accompanied  by  the  agent 
of  Shirley,  who  had  possession  of  the  prop- 
erty, left  Union  to  go  to  the  Stanton  and 
Jones  ranches,  some  four  or  five  miles  distant, 
where  the  horses  were,  for  the  purpose  of  at- 
taching them.  While  on  the  way,  and  before 
reaching  the  Stanton  ranch,  they  met  parties 
driving  some  of  the  horses  to  town,  which 
they  proceeded  to  attach  and  list.  They  then 
went  to  the  Stanton  ranch  and  attached  and 
listed  some  more  of  the  horses,  and  then  went 
to  the  Jones  ranch  and  completed  the  attach- 
ment, getting  through  about  noon,  and  return- 
ing to  Union  about  2  o'clock  In  the  afternoon. 
The  evidence  tended  to  show  that  a  portion  of 
the  horses  were  attached  prior  to  9  o'clock, 
the  date  at  which  the  mortgage  was  filed,  and 
It  was  admitted  that  some  of  them  were  not 
attached  until  after  that  time.  The  conten- 
tion for  the  defendant  Is  that,  in  contempla- 
tion of  law,  the  attachment  dated  from  the 
time  the  officer  commenced  to  take  the  horses 
Into  his  custody,  and,  If  that  was  prior  to  the 
filing  of  the  mortgage,  the  attachment  took 
precedence  over  it,  although  a  part  of  the 
horses  were  not  actually  seized  until  after  It 
was  filed.  But,  as  we  understand  the  law, 
a  writ  of  attachment  creates  no  lien  on  per- 
sonal property  until  it  Is  actually  taken  into 
the  custody  of  the  officer.  If  It  is  capable  of 
manual  delivery  and  not  in  the  possession  of 
some  third  person;  and,  when  the  property 
Is  so  situated  as  to  require  separate  and  dis- 
tinct selsmres,  the  Hen  as  to  each  only  at- 
taches at  the  time  of  Its  actual  seizure  and 
taking  Into  custody  by  the  officer.  Kuhn  v. 
Graves,  9  Iowa,  303;  Lott  v.  Roosevelt,  9 
Cow.  526;  Burhans  v.  Tlbblts,  7  How.  Prac. 
77.  It  is  true  It  is  sometimes  said  that  In 
legal  contemplation  the  law  knows  no  frac- 
tion of  a  day,  but  common  sense,  and  common 
justice  as  well,  require  that  the  exact  time 
may  be  shown  when  It  will  promote  substan- 
tial Justice;  and  hence,  when  the  statute  says 
that  from  the  date  of  the  attachment  the  at- 
taching creditor  shall  be  deemed  a  purchaser 
in  good  faith.  It  simply  means  from  the  actual 
time  that  the  property  is  attached,  and  not 
from  the  date  of  the  writ  or  of  the  day  on 
which  the  attachment  Is  made.  The  mort- 
gage of  the  plaintiff,  if  otherwise  valid,  was, 
therefore,  a  prior  lien  upon  all  the  property 
therein  described  which  had  not  been  actually 
seized  or  attached  by  the  sheriff  at  the  time  It 
was  filed,  and  the  defendant  la  entitled  to 
the  possession  of  such  of  the  horses,  if  any, 
as  he  may  have  actually  attached  prior  to 
such  filing. 

The  Judgment  of  the  court  below  la  re- 
versed, and  a  new  trial  ordered. 


Digitized  by 


Google 


664 


PACIFIC  REPORTER.  Vol.  41. 


(Or, 


E 


(27  Or.  356) 

KINE  T.  TURNER  et  aL 
(Supreme  Court  of  Oregon.     July  20,  1895.) 

SPBOIFIO  FbBFORHANOB  —  CONTBAOTS  A.0AIK8T 

FuBLio  Policy. 

Defendant,  before  buying  land  which  was 
sold  at  auction  under  Act  Cong.  March  3, 1885^— 

Eroviding  that  land,  Including  that  bought  by 
im,  should  be  thus  sold,  and  the  proceeds  giv- 
^n  to  Indians,  and  that  none  of  it  should  be  sold 
except  to  one  making  oath  that  he  was  buying 
it  for  his  own  use  and  occupation,  and  not  for  or 
on  account  of  another,— contracted  to  conTey 
'art  of  it  to  plaintiff  at  the  same  price  per  acre 
le  had  to  give  for  it.  If  plaintiff  would  refrain 
from  bidding  at  the  auction.  BM,  that  though 
plaintiff  had  gone  into  possession,  and  improved 
the  land,  the  contract  would  not  be  enforced,  as 
it  was  against  public  policy;  being  intended  to 
prerent  competition,  and  requiring  defendant  to 
perjure  himself. 

Appeal  from  circuit  court,  Umatilla  county; 
James  A.  Fee,  Judge. 

Suit  by  Pat  KIne  against  Ida  Turner  and 
her  husband.  Decree  for  defendants.  Plain- 
tiff appeals.    Affirmed. 

J.  J.  Balleray,  for  appellant  Wirt  Minor, 
for  respondents. 

BEAN,  0.  J.  This  is  a  suit  to  enforce  the 
specific  performance  of  a  parol  contract  for 
the  conveyance  of  a  small  tract  of  land  in 
what  was  formerly  the  Umatilla  Indian  res- 
ervation. The  quarter  section  of  which  it 
forms  a  part  was  purchased  for  the  defend- 
ant In  AprU,  1891,  by  her  father,  Jehu  Switz- 
ler,  at  public  sale  by  the  government  of  the 
United  States  under  the  act  of  congress  of 
March  3,  1885,  providing  for  the  allotment 
of  a  portion  of  the  reservation  lands  to  the 
Indians,  and  the  sale  of  the  surplus  at  pub- 
lic auction.  The  contract  which  plaintiff 
seeks  to  enforce  was  made  between  him  and 
Switzler,  as  the  agent  of  defendant,  before 
the  sale,  and  was  to  the  effect  that  if  plain- 
tiff would  refrain  from  bidding  for  the  land 
as  he  contemplated  doing,  and  allow  Switz- 
ter  to  purchase  it  at  its  appraised  value,  the 
defendant  would,  as  soon  as  she  got  a  pat- 
ent therefor,  convey  to  him  the  particular 
tract  in  controversy  at  the  same  price  per 
acre  that  she  should  be  compelled  to  pay  for 
the  entire  160  acres.  In  pursuance  of  this 
agreement,  plaintiff,  although  present  at  the 
sale,  did  refrain  from  bidding  on  the  land, 
and  it  was  purchased  by  Swltzler  for  his 
daughter,  without  competition,  and  at  the 
lowest  price  for  which  it  could  be  sold  un- 
der the  law.  Within  two  or  three  days 
thereafter,  plaintiff  went  into  possession  of 
the  land  Swltzler  had  agreed  defendant 
would  convey  to  him,  and  he  has  ever  since 
resided  thereon  with  his  family,  making  val- 
uable and  permanent  improvements,  with 
the  knowledge  of,  and  without  objection 
from,  the  def^idant,  until  after  she  received 
her  patent,  when  she  repudiated  and  denied 
the  contract,  and  refused  to  convey  the  land 
to  plaintiff;  and  hence  this  suit  Briefly, 
these  are  the  facts,  as  claimed  by  plaintiff. 


and  upon  which  he  relies  for  a  decree.  Froa 
this  statement  it  will  be  perceived  that  he 
is  confronted  at  the  outset  with  the  objec- 
tion that  a  contract  concerning  the  purchase 
and  conveyance  of  land  belonging  to  the 
United  States,  which  is  about  to  be  offered 
for  sale  at  public  auction  to  the  highest  and 
best  bidder,  and  having  for  its  sole  con^ 
slderation  the  forbearance  of  one  of  the  par- 
ties to  bid  at  such  sale,  is  illegal  and  void, 
and  one  which  a  court  of  equity  will  not  en- 
force.  The  agreement  between  the  plaintiff 
and  Swltzler,  whether  it  was  for  the  cm>- 
veyance  of  the  land  in  dispute,  as  claimed  by 
plaintiff,  or  for  a  20-year  lease,  as  claimed 
by  Swltzler,  was  probably  entered  into  at 
the  time  by  both  parties  in  good  faith,  for 
their  supposed  mutual  benefit,  and  with  no 
Intention  on  the  part  of  either  to  defraud 
the  other.  But  this  is  not  enough.  The  real 
question  is  whether  the  contract  is  not  illegal 
because  it  contemplated  a  fraud  upon  the 
government  of  the  United  States,  by  stifling 
competition,  thereby,  enabling  Swltzler  to 
purchase  at  a  price  less  than  the  land  would 
otherwise  have  sold  for.  If  so,  it  was  void 
as  against  public  policy,  and  plaintiff  cannot 
recover  in  this  suit,  whatever  may  have 
been  the  motives  of  the  parties,  and  bow- 
ever  upright  their  intentions  may  have  been, 
as  between  themselves.  The  aid  of  a  court 
of  equity  cannot  be  invoked  to  enforce  the 
performance  of  a  contract  for  the  convey- 
ance of  land,  if  it  is  contrary  to  the  spirit 
and  policy  of  the  law,  or  against  public 
policy  or  good  morals.  Pom.  Spec.  Perf. 
Oont  280;  Brake  v.  Ballon,  19  Kan.  397.  In 
such  case  the  court  will  leave  the  parties 
where  it  found  them,  and  refuse  to  encour- 
age the  making  of  such  contracts  by  lending 
its  aid  to  enforce  them.  The  courts  have 
repeatedly  refused  to  enforce  the  specific 
performance  of  the  contract  of  a  homesteader 
to  convey  a  portion  of  his  claim  when  be 
shall  acquire  title  from  the  United  States, 
although  there  is  no  prohibition  against 
alienation  in  the  homestead  law,  and  no 
express  forfeiture  in  case  of  alienation.  Con- 
tracts of  this  character  are  deemed  to  be  In 
violation  of  the  spirit  and  policy  of  the 
homestead  law,  void  as  against  public  policy, 
and  cannot  be  made  valid  by  part  perform- 
ance. Oaks  V.  Heatou,  44  Iowa,  116;  An- 
derson y.  CarUns,  135  U.  S.  483,  10  Sup.  Ot. 
006;  McCriUls  v.  Copp  (Fla.)  12  South.  643; 
MelllBon  y.  Allen,  80  Kan.  382,  2  Pac.  97. 

The  same  principle,  it  seems  to  us,  must  be 
applied  In  this  case.  The  act  of  March  3, 
1885,  under  which  the  land  was  sold,  pro- 
vides that  the  surplus  reservation  lands  Shall 
be  sold  at  public  auction,— the  evident  policy 
of  the  government  being  to  obtain  the  highest 
and  best  price  therefor  at  an  open,  public 
sale,  fabrly  conducted;  and  any  contract  or 
agreement  between  Intending  purchasers, 
tending  to  prevent  competition  at  such  sale, 
is  necessarily  in  violation  of  the  Eptrlt  of  the 
law  under  which  it  was  made,  and  in  fraud 
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thereof.  It  Is  Important  that  sales  at  public 
auction  should  be  conducted  In  good  faith, 
without  prejudice  to  the  rights  of  any  party; 
and  for  that  purpose  the  law  encourages  bid- 
ding, and  will  not  recognize  as  valid  any  con- 
tract or  combination  to  prevent  competition  at 
such  sales.  Pom.  Spec.  Ferf.  Ciont  g  283;  Jones 
V.  Caswell,  3  Johns.  Cas.  29;  Wilbur  v.  How, 
8  Johns.  346.  "A  sale  at  auction  la  a  sale  to 
the  best  bidder,"  says  Henderson,  C.  J.;  "Its 
object,  a  fair  price;  its  means,  competition. 
Any  agreement,  therefore,  to  stifle  competi- 
tion, is  a  fraud  upon  the  principles  on  which 
the  sale  is  founded.  It  not  only  vitiates  the 
contract  between  the  parties,  so  that  they  can 
claim  nothing  from  each  other,  bat  also  any 
purchase  made  under  it,  their  claims  against 
the  vendor  being  weaker  than  those  against 
each  oth^;  policy  alone  forbidding  that  the 
last  mentioned  should  be  enforced,  but  both 
policy  and  Justice  uniting  to  condemn  the 
former.  If  this  be  the  rule  with  regard  to 
anctions  instituted  by  private  individuals,  a 
fortiori  should  it  be  as  to  those  public  auc- 
tions instituted  by  law  for  great  public  pur- 
poses." Smith  T.  Greenlee,  2  Dev.  126.  That 
the  contract  between  plalntifT  and  Switzler 
comes  within  this  principle  seems  to  us  clear. 
It  was  made  for  the  express  and  avowed 
purpose  of  preventing  competition,  and  the 
only  consideration  for  defendant's  promise 
was  a  forbearance  on  the  i)art  of  plaintltF  to 
bid  against  her  at  the  sale.  The  contract 
"was  thus  plainly  in  fraud  of  the  rights  of  the 
government  of  the  United  States  and  the 
Indians  to  whom  the  proceeds  of  the  sale 
belonged,  and  in  violation  of  the  spirit  and 
policy  of  the  law  under  which  the  sale  was 
made,  and  consequently  void  as  against  pub- 
lic policy.  Nor  does  the  t&ct  that  plaintiff 
entered  into  possession  and  made  valuable 
improvements  on  the  land  make  valid  a  con- 
tract whldi  was  before  illegal,  or  give  him 
a  right  to  any  relief  in  this  suit  His  present 
condition  is  the  result  of  a  voluntary  a£n%e- 
ment  on  his  part,  the  tendency  of  which  was 
to  defraud  the  government;  and  although 
the  defendant  may  have  obtained  an  advan- 
tage, unconscionable  as  It  may  be,  a  court 
of  equity  will  keep  its  hands  off,  and  leave 
the  parties  where  it  finds  them.  The  original 
agreement  being  void  as  against  public  poli- 
cy, and  both  parties  being  alike  guUty,  no 
subsequent  act  of  tjart  performance  can  give 
it  validity;  and  tne  courts  will  refuse  to 
enforce  it,  or  any  rights  acquired  thereunder, 
— ^not,  bowever,  from  any  regard  for  the  de- 
fendant, but  from  motives  of  public  policy 
alone. 

And  again,  it  seems  to  us,  the  contract  is 
in  violation  of  the  manifest  theory  of  the 
act  of  1885,  which  is  that  the  land  should  be 
sold  only  to  bidders  desiring  it  for  their  own 
exclusive  use  aqd  occui>ation.  It  requires 
each  purchaser  to  make  oath  or  affirmation, 
at  the  time  of  making  his  purchase,  that  be  is 
purchasing  the  land  for  "bis  own  use  and  oc- 
cupation and  not  for  or  on  account  of  or  at 


the  solicitation  of  another,  and  that  he  has 
made  no  contract  whereby  the  title  shall  di- 
rectly inure  to  the  benefit  of  another";  and, 
before  patent  shall  issue,  he  is  required  to 
make  "satisfactory  proof  that  he  has  resided 
upon  the  lands  purchased  at  least  one  year 
and  has  reduced  at  least  twenty-five  acres  to 
cultivation."  These  provisions  clearly  indi- 
cate the  policy  of  the  government  to  dispose 
of  the  lands  for  the  actual  use  and  occupa- 
tion of  the  purchaser,  and  not  for  speculative 
purposes;  and,  while  It  may  be  true  that  the 
act  contains  no  express  prohibition  against 
a  contract  of  alienation  made  before  the  pur- 
chase, yet  It  cannot  be -consummated  in  such 
case  without  perjury;  and  the  courts  have 
uniformly,  and  with  one  voice,  declared  that 
a  court  of  equity  will  have  nothing  to  do  with 
the  enforcement  of  a  contract  which  can  only 
be  carried  out  by  perjury,  and  which  was  en- 
tered into  in  defiance  of  the  clearly-expressed 
will  of  the  government.  Whether  a  contract 
for  a  sale  of  the  lands,  made  after  a  pur- 
chase, and  before  patent  Issues,  would  be 
valid,  iB  not  material  here,  although  the 
question  was  ably  and  exhaustively  argued 
at  the  hearing,  because  it  is  admitted  that 
the  contract  which  plaintiff  seeks  to  enforce 
was  made  before  the  sale;  and  whether  it  Is 
absolutely  void,  or  not.  It  is  so  manifestly 
against  the  spirit  of  the  act  of  188t5,  and  so 
necessarily  resting  upon  perjury,  that  the 
aid  of  a  court  of  equity  cannot  be  Invoked  for 
its  enforcement  It  follows  that  the  decree 
of  the  court  below  must  be  affirmed,  and  it 
is  80  ordered. 


(87  Or.  834) 
LBASURB  et  al.  v.  FORQUER  et  al. 
(Supreme  Court  of  Oregon.     July  20,  1885.) 

FtUDDDLBNT    UONVBTANOB  —  ACTION    TO    SBT 

AsiDB— Complaint. 
A  complaint  in  an  action  to  set  aside  a 
conveyance  as  fraudulent  is  bad  on  general  de- 
murrer, where  it  merely  alleges  a  conveyance  of 
lands  without  consideration  to  defendant,  re- 
corded fonr  months  liefore  date  of  execution  by 
the  grantor  to  plaintiff  of  a  note  and  a  mortgage 
on  tne  land  (which  will  be  presumed  to  be  the 
date  on  which  the  debt  accrued),  and  that  the 
conveyance  was  made  for  the  purpose  of  de- 
frauding plaintiff,  as  was  well  known  to  defend- 
ant: the  allegations  of  fraud  being  merdy  con- 
clusions, and  insufficient,  and  the  grantor  having 
a  ri«ht  to  convey  without  consideration,  when 
he  had  no  creditors,  unless  it  was  on  a  secret 
trust  for  himself,  with  a  view  of  contracting 
debts  with  plaintiff,  and  defrauding  him  thereof. 

Appeal  from  circuit  court,  UmatUla  county; 
Morton  D.  Clifford,  Judge. 

Suit  by  J.  C.  Leasure  and  another,  partnera 
as  Leasure  &  Stlllman,  against  William  For- 
quer  and  another.  Decree  for  plaintiffs.  De- 
fendants appeal.     Reversed. 

William  Parsons  and  J.  J.  Balleray,  for  ap- 
pellants.   Charles  H.  Carter,  for  respondents. 

PER  CURIAM.  This  Is  a  suit  to  foreclose 
a  mortgage,  and  to  have  the  land  therein  de- 
scribed sold  to  satisfy  the  same.     The  alle- 
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gations  of  the  complaint  are,  in  substance, 
that  on  or  about  the  5th  day  of  June,  1893, 
the  defendant  William  Forquer,  for  value, 
made,  executed,  and  delivered  to  plaintiffs  his 
promissory  note  for  the  sum  of  $500,  payable 
five  months  after  date  in  United  States  gold 
coin,  with  interest  from  date  at  the  rate  of 
10  per  cent,  per  annum,  and  providing  for 
the  payment  of  reasonable  attorney's  fee  in 
case  suit  or  action  was  instituted  to  collect 
the  same;  that,  for  the  purpose  of  securing 
the  i>ayment  of  the  same,  Forquer,  on  the 
12th  day  of  June,  1893,  made,  executed,  duly 
acknowledged,  and  delivered  to  plaintiffs,  a 
inortgage  upon  certain  premises  therein  de- 
scribed, containing  156.70  acres,  a  copy  of 
which  is  made  a  part  of  the  complaint  It 
appears  from  the  copy  that  Forquer  cove- 
nanted therein  that  he  was  the  owner  in  fee 
simple  of  the  premises,  and  that  they  were 
free  from  all  incumbrances,  except  a  mort- 
gage in  favor  of  J.  H.  Haley  for  the  sum  of 
$500.  It  Is  further  alleged  that  the  defendant 
Forquer  is  insolvent,  and  the  complaint  con- 
tinues: "That  heretofore,  to  wit,  on  or  about 
the  18th  day  of  January,  1893,  the  said  Wil- 
liam Forquer  sold  and  transferred  the  said 
real  property,  by  -deed  of  conveyance  dated  on 
tbat  day,  to  defendant  Squire  Bosworth,  for 
the  alleged  consideration  of  $800,  which  deed 
of  conveyance  was  recorded  on  the  7th  day  of 
February,  1893,  at  page  356  of  Book  9  of 
'  Deeds,  in  the  office  of  the  county  clerk  of 
Umatilla  county,  Oregon,  but  in  truth  and  in 
fact  said  deed  of  conveyance  was  made  with- 
out any  c6nsideration  whatever,  and  was 
made  for  the  purpose  of  defrauding,  hinder- 
ing, and  delaying  the  creditors  of  the  said 
William  Forquer,  and  these  plaintiffs  in  par- 
ticular, all  of  which  was  well  and  is  well 
known  to  the  defendant  Squire  Bosworth,  and 
the  said  deed  of  conveyance  was  and  is  fraud- 
ulent and' void  as  to  all  the  creditors  of  said 
William  Forquer,  and  these  plaintiffs  in  par- 
ticular; that  the  interest,  right,  estate,  title, 
an^  lien.  If  any  there  be,  which  said  Squire 
Bosworth  has,  or  claims  to  have,  In  the  said 
lands,  are  inferior  and  subordinate  in  right 
to  the  lien  and  right  of  these  plaintiffs  there- 
in by  virtue  of  their  said  mortgage  thereon, 
and  is  null  and  void  and  fraudulent  as  to 
these  plaintiffs,  and  so  far  as  they,  and  their 
said  lien  and  right  ui)on  said  lands,  are  con- 
cerned." There  are  some  other  allegations, 
relating  to  the  attorney's  fee  and  a  supposed 
mistake  in  the  mortgage,  not  necessary  to  re- 
cite. Bosworth  Interposed  a  general  demur- 
rer,—that  the  complaint  does  not  state  suffi- 
cient facts  to  constitute  a  cause  of  suit,— 
which  was  overruled  by  the  court.  In  this  it 
is  claimed  there  was  error,  and,  owing  to  the 
Imperfect  state  of  the  record,  it  is  the  only 
question  we  can  consider. 

It  will  be  seen  from  the  complaint  that  the 
said  note  was  executed  by  Forquer  June  5, 
1893,  and  it  will  be  presumed,  for  the  pur- 
poties  of  the  demurrer,  that  the  debt  accrued 
upon  that  date,  and  not  prior  thereto.    The 


deed  of  which  plaintUfs  complain  was  execut- 
ed long  prior  thereto, — about  January  18, 1893, 
—and  was  placed  of  record  the  same  day, 
which  gave  them  at  least  constructive  notice 
thereof;  so  that,  at  the  time  of  the  execution 
of  the  deed,  plaintiffs  were  not  creditors  of 
Forquer.  Hence,  it  could  not  be  true  tbat 
the  deed  was  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  the  plaintiffs. 
There  is  no  allegation  of  an  evil  design  on 
the  part  of  Forquer  to  secretly  dispose  of  his 
property  with  a  view  of  contracting  a  debt 
with  plaintiffs  for  the  purpose  of  defrauding 
them.  So  far  as  the  allegations  of  fraud  are 
concerned,  they  are  mere  conclusions,  and  not 
a  statement  of  facts  out  of  which  it  is  sup- 
posed to  arise.  Such  averments  alone  will 
not  support  a  judgment.  Flewellen  v.  Crane, 
58  Ala.  627;  Rowland  v.  Coleman,  45  Ga.  204; 
Wood  V.  Amory,  105  N.  Y.  282,  11  N.  E.  630; 
Van  Weel  v.  Winston,  115  U.  S.  237,  238,  6 
Sup.  Ct.  22.  The  allegation,  however,  that 
the  "deed  of  conveyance  was  made  without 
any  consideration  whatever,"  is  an  averment 
of  a  fact;  but  this  cannot  avail  the  plaintiffs, 
in  the  absence  of  some  showing  that  Forquer 
had  an  interest  in  the  premises,  or  that  Bos- 
worth was  holding  them  in  secret  trust  for  his 
use  and  benefit  The  only  intimation  we 
have  from  the  complaint  that  Forquer  bad 
any  interest  whatever  at  the  time  of  the  exe- 
cution of  the  mortgage  is  his  covenant,  and 
perhaps  a  colorable  presumption  of  some  sort 
of  title,  arising  from  the  fact  of  his  giving  it 
to  plaintiffs;  but  this  is  not  competent  evi- 
dence to  Impeach  Bosworth's  title,  in  the  ab- 
sence of  a  showing  of  conspiracy  to  which 
Iwth  Forquer  and  Bosworth  were  parties.  If 
Forquer  had  no  creditors  to  subserve,  he  bad 
a  right  to  convey  his  property  to  whomsoever 
he  pleased,  without  a  consideration;  and,  un- 
less it  was  conveyed  in  trust  for  himself,  it 
would  be  out  of  reach  of  his  subsequent  cred- 
itors. Hill,  Ann.  Laws,  S  3053.  No  such  se- 
cret trust  relations  are  set  up,  nor  are  they  re- 
lied upon  for  relief.  We  cannot  concur  with 
counsel  for  the  plaintiffs  that  the  defect  in 
the  complaint  is  one  of  statement,  merely. 
It  states  a  defective  title,  and  is  insufficient 
to  support  the  decree  based  upon  it  It  fol- 
lows that  the  decree  is  reversed,  the  demur- 
rer sustained,  and  the  cause  remanded  for 
such  other  proceeding  as  may  seem  appropri- 
ate, not  inconsistent  with  this  opinion. 


(27  Or.  59v) 


MOSS  et  al.  v.  ROSE. 


(Supreme  Court  of  Oregon.     July  20,  1895.) 
Water   Rights  —  Abandonmekt  —  Advbrsb 
FossEsaiox. 
1.  Plaintiffs  and  defendant  agreed  that,  in 
consideration   of  their  labor  in  constructing  a 
ditch    over   defendant's   land,   plaintiffs   should 
have  the  right  to  appropriate  one-half  the  water 
therein.     Defendant  did  not  apiNropriate  water 
until    seven    years    afterwards.     Hdd   that,    an 
plaintiffs  and  defendant  were  tenants  in  common 
of  the  ditch,  plaintiffs'  use  of  the  water  was  pre- 
sumed to  be  in  maintenance  of,  and  not  in  oppu- 
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sition  to.  defendant's  rights,  and  therefore  de- 
fendant had  not  abandoned  his  interest  therein. 

2.  If  plaintiffs'  possession  was  adTerse,  it 
did  not  continue  for  a  8u£fieient  time  to  entitle 
them  to  any  rights  against  defendant  by  pre- 
EcriRtion. 

3.  On  an  issue  as  to  whether  defendant 
manifested  an  intention  to  abandon  a  water  ap- 
propriation, the  evidence  showed  that  defendant 
faithfully  prosecuted  improvements  on  his  land, 
adding  each  year  to  the  area  in  cultivation,  and 
provided  for  the  irrigation  thereof  from  other 
and  more  convenient  sources,  but  that  be  did  not 
put  the  water  in  controversy  to  use  until  seven 
years  after  it  was  first  appropriated.  Bdd, 
that  defendant's  intention  to  abandon  had  not 
been  established. 

4.  Where  plaintiffs  and  defendant  were  ten- 
ants in  common  of  a  ditch,  and  idaintiffs  neg- 
lected to  repair  the  same,  thereby  causing  an 
overflow  on  defendant's  land,  defendant  hsid  no 
right  to  stop  up  the  ditch,  as  he  was  equally 
bonnd  to  repair. 

Appeal  from  circuit  court,  Malheur  coun- 
ty;  Morton  D.  Clifford,  Judge. 

Action  by  Arthur  J.  Moss  and  another 
against  William  A.  Rose  to  enjoin  defendant 
from  obstructing  the  flow  of  water  in  a  ditch. 
Plaintiffs  had  judgment,  and  defendant  ap- 
peals.   Modified. 

M.  L,  Olmstead,  for  appellant  Will  K. 
King,  for  respondents. 

MOORE,  J.  This  Is  a  suit  to  enjoin  the 
defendant  from  obstructing  the  flow  of  water 
in  a  ditch  constructed  across  his  lands.  The 
facts  show:  That  In  November,  1881,  the 
defendant  settled  upon  an  arid  tract  of  pub- 
lic land,  and  that  prior  thereto  the  plaintiffs 
had  settled  upon  adjoining  tracts.  That  said 
lands  were  thereafter  surveyed,  and  patents 
duly  issued  therefor,  as  follows:  To  the 
plaintiff  Alvin  S.  Moss  for  the  N.  E.  %  of 
section  29;  to  the  plaintiff  Arthur  J.  Moss 
for  the  N.  %  of  the  S.  B.  %  and  the  S.  B. 
%  of  the  S.  E.  ^  of  said  section,  and  the 
S.  W.  %  of  the  S.  W.  V4,  of  section  28;  and 
to  the  defendant  for  the  N.  W.  %  of  section 
33,— all  In  township  25  S.,  of  range  46  E.,  In 
Malheur  county.  Or.  That  the  waters  of 
Carter  creek  flow  in  a  northerly  direction, 
in  a  well-defined  channel,  through  the  west- 
em  portion  of  the  defendant's  land,  and 
those  of  Sucker  creek,  entering  the  defend- 
ant's land  at  the  eastern  border,  flow  In  a 
northwesterly  .direction,  uniting  on  the  land 
of  Arthur  J.  Moss,  near  its  southern  bound- 
ary. That  in  the  spring  of  1883  the  parties 
above  named  and  one  Thomas  Walte  com- 
menced a  ditch  at  the  west  side  of  Catter 
creek,  near  the  south  boundary  of  defend- 
ant's land,  and  jointly  constructed  it  for  a 
distance  of  about  one-fourth  of  a  mile. 
That  the  plaintiffs  continued  Its  construc- 
tion to  their  lands,  and  conducted  water 
therein,  which  they  have  continuously  used 
in  irrigating  their  said  lands,  except  when 
prevented  from  doing  so  by  the  defendant. 
That  In  October,  1802,  the  defendant  for- 
bade the  plaintiffs  from  entering  upon  his 
premises,  or  appropriating  the  water  of  said 
creek,  and  thereafter  removed  the  headgate. 


filled  the  ditch,  and  obstructed  the  flow  of 
water  to  the  plaintiffs'  premises,  to  prevent 
the  continuance  of  which  they  bring  this 
suit,  and  allege  that  the  ditch  was  construct- 
ed and  owned  by  the  parties  as.  tenants  in 
common,  but  that  the  defendant  had  aban- 
doned his  Interest,  and  pray  that  he  may  be 
restrained  from  intermeddling  with  said 
ditch,  or  obstructing  the  flow  of  the  water 
ther^n.  The  defendant,  after  denying  the 
material  allegations  of  the  complaint,  al- 
leges that  he  was  the  prior  approprlator  of 
the  waters  of  Carter  creek,  at  a  point  about 
one  mile  above  his  land;  that  the  plaintiffs' 
diversion  and  appropriation  had  at  all  times 
been  by  his  permission,  which  be  had  re- 
voked, and  filled  the  ditch,  because  of  the 
plaintiffs'  failure  to  keep  It  in  repair.  A  re- 
ply having  put  in  Issue  the  allegations  of 
new  matter  contained  in  the  answer,  the 
cause  was  referred  to  John  Wheeler,  'Who 
took  the  evidence,  from  which  the  court 
found  that  the  ditch  had  been  constructed 
by  the  parties  as  tenants  in  common,  but 
that,  by  reason  of  th^  defendant's  failure  to 
appropriate  the  water  within  a  reasonable 
time,  he  had  abandoned  his  right  to  Its  use; 
that  by  such  abandonment  the  plaintiffs  be- 
came entitled  to  the  exclusive"  use  thereof,— 
and  rendered  a  decree  as  prayed  for  in  the 
complaint,  with  $50  damages,  and  the  costs 
and  disbursements  of  the  suit,  from  which 
decree  the  defendant  appeals. 

A  careful  examination  of  the  evidence 
leads  us  to  the  conclusion  that  the  court  very 
properly  found  that  there  was  an  agree- 
ment, by  the  terms  of  which  the  plaintiffs, 
in  consideration  of  their  labor  and  expense 
in  constructing  the  ditch,  should  have  the 
right  to  appropriate  one-half  the  water  con- 
ducted therein,  for  the  purpose  of  irrigat- 
ing their  lands;  and  hence  the  principal 
question  to  be  considered  is  whether  the 
defendant,  by  not  appropriating  the  water 
till  1890,  had  abandoned  all  his  interests 
therein.  The  ditch  having  been  constructed 
under  an  agreement  between  the  parties 
that  each  should  be  entitled  to  appropriate 
his  share  of  the  waters  of  Carter  creek,  ren- 
dered the  parties  tenants  in  common  of  the 
ditch  and  right  of  appropriation,  and  the 
defendant's  property  rights  must  be  gov- 
erned by  the  rules  of  law  regulating  such. 
Black's  Pom.  Water  Rights,  63;  Preem. 
Coten.  !  88.  Had  the  plaintiffs  abandoned 
that  ditch,  and  made  a  subsequent  appro- 
priation through  another,  there  might  have 
been  just  reason  for  considering  the  effect 
of  the  defendant's  delay  in  applying  the 
water  so  diverted  to  some  beneficial  purpose; 
but  the  continued  use  of  the  water  by  the 
plaintiffs  Is  presumed  to  be  In  maintenance 
of  the  rights  of  the  defendant,  for  whom 
they  hold  it  as  tenants  in  common.  Ounter 
V.  L.affan,  7  Cal.  588.  And,  even  If  their 
possession  were  adverse,  it  has  not  con- 
tinued a  Bufilcient  length  of  time  to  entitle 
them  to  any  rights  by  prescription. 
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Examining  the  evidence  from  wMcb  an  In- 
ference ol  the  defendant's  Intention  to  aban- 
don the  appropriation  is  to  be  deduced,  'we 
find  tliat  in  the  spring  of  1882  he  dug  a  short 
ditch  about  one  mile  above  his  land,  and  built 
a  dam  in  Carter  creek,  by  means  of  which  he 
tamed  a  portion  of  the  waters  of  that  stream 
Into  a  slough,  from  which  he  constructed  a 
ditch,  and  recaptured  the  water  thus  divert- 
ed. With  this,  and  water  diverted  from 
Sucker  creek,  which  he  tapped  by  another 
ditch,  lie  was  enabled  to  Irrigate  that  portion 
of  his  land  lying  east  of  Carter  creek,  and, 
after  having  reduced  the  same  to  cultivation, 
be,  la  1890,  commenced  to  improve  the  tract 
on  the  west  side  of  said  creek.  It  is  manifest 
that  from  the  time  the  defoidant  appropri- 
ated the  water,  until  1890,  he  had  exercised 
due  and  reasonable  diligence  In  reducing  bis 
land  lying  east  of  Carter  creek  to  cultivation. 
He  had  in  that  time  changed  an  arid  sage- 
brush plain  of  about  100  acres  into  a  produc- 
tive farm,  and,  having  succeeded  in  provid- 
ing sufficient  water  for  the  irrigation  of  his 
land  lying  east  of  the  creek,  be  immediately 
turned  his  attention  to  the  improvement  of 
that  on  the  west.  Eteving  in  1883  made  a 
diversion  of  the  waters  of  Carter  creek  by  tbe 
ditch  in  question,  the  defendant  was  required 
to  use  due  and  reasonable  diligence  in  ap- 
propriating the  waters  so  diverted  to  eotne 
beneficial  use.  But  having  made  two  diver- 
sions,—one  from  Sucker,  and  the  other  from 
Carter  creek,— It  could  not  be  expected  that 
be  must  needs  abandon  the  former  In  order  to 
protect  his  interests  in  the  latter,  nor  that 
be  should  alternately  appropriate  the  waters 
of  each  stream,  and  make  his  Improvements 
on  both  sides  of  Carter  creek,  in  order  to 
maintain  his  original  rights.  Reasonable  dili- 
gence only  was  required,  and  the  evidence 
shows  that  the  defendant  faithfully  prosecut- 
ed tbe  improvement  of  his  lands  adding 
each  year  to  the  area  in  cultivation.  Upon 
these  facts,  we  cannot  say  his  intention  to 
abandon  the  use  of  the  waters  of  Carter 
creek  has  been  established  by  that  degree  of 
proof  required  in  such  cases.  Black's  Pom. 
Water  Rights,  97.  And,  as  matter  of  law,  we 
conclude  that  the  plaintiffs,  as  tenants  in 
common,  held  the  possession  for,  and  main- 
tained the  rights  of,  the  defendant.  Mining 
Co.  V.  Taylor,  100  U.  S.  37;  Clymer  v.  Daw- 
kins,  8  How.  874. 

The  evidence  also  shows  that  tbe  plaintiffs 
neglected  to  repair  tbe  ditcb,  in  consequence 
of  which  it  ttecame  obstructed;  causing  an 
overflow  of  water  on  the  defendant's  land, 
which  washed  out  quite  a  gully  therein.  This 
no  doubt  precipitated  tbe  difficulty,  and  caus- 
ed tbe  defendant  to  take  out  the  headgate 
and  fill  the  ditch,  thereby  preventing  the 
water  from  flowing  to  the  plaintiff's  lands 
for  which  Injnry  the  court  rendered  a  Judg- 
ment against  the  defendant  for  $50,  as  dam- 
ages. In  our  view  of  the  case,  the  defendant 
was  eqnally  liable  with  the  plaintiffs  for 
tbe  expense  of  keeping  tbe  ditcb  in  repair, 


and  the  failure  of  the  latter  to  keep  up  re- 
pairs upon  it  at  their  own  expense  did  not 
authorize  the  defendant  to  fill  It,  for  which 
reason  tbe  judgment  for  damages  rendered 
against  him  will  be  allowed  to  remain. 

The  plalDtiffs  will  be  allowed  to  appropri- 
ate one-half  of  the  waters  diverted,  and  re- 
quired to  bear  one-half  of  the  expense  -of 
maintaining  the  ditch  across  tbe  defendant's 
lands;  and,  for  the  purpose  of  performing 
their  part  of  the  work,  they  must  have  tbe 
right  of  entry  upon  the  said  lands  of  de- 
fendant, along  the  banks  of  the  ditch.  And 
In  case  of  default  of  either  party  the  other 
may  complete  the  necessary  repairs,  and  there- 
upon tbe  party  In  default  shall  be  liable  for 
one-half  of  the  expense  th^eof.  The  decree 
of  tbe  court  below  will  be  modified,  and  one- 
here  entered  in  accordance  with  this  opinion. 


(27  Or.  SRI- 
DOROTHY  et  al.  V.  PIBRCB,  County  Clerk, 
et  al. 

(Snpreme  Court  of  Oregon.     July  20,  1895.) 

Counties— Limit   of  Indebtedness— Owsbrsbip- 
OF  Coonti  Wabbants- Pleading. 

1.  The  allegation  of  a  complaint  to  enjoin 
the  payment  of  county  warrants,  as  illegal,  that 
a  county  has  a  debt  of  $40,000  over  and  above 
all  obligations  created  by  operation  of  law  "for 
the  current  fiscal  year,"  in  connection  with  the 
further  allegation  that  all  of  said  debt  has  been 
created  voluntarily  by  the  county,  sufficiently 
shows  that  none  of  the  debt  was  thrust  on  Uie 
county  by  operation  of  law. 

2.  An  allegatinn  that  county  warrants  were 
iMued  and  delivered  to  a  certain  person  is  suf- 
ficient to  show  that  he  is  the  present  owner 
thereof. 

Appeal  from  circuit  court,  Umatilla  county; 
Morton  D.  Clifford,  Judge. 

Action  by  R.  M.  Dorothy  and  others  against 
W.  M.  Pierce,  county  clerk  of  Umatilla  coun- 
ty, and  others.  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiffs  appeal.  Re- 
versed. 

William  Parsons,  for  appellants.  X  J.  Bal- 
leray,  for  respondents. 

WOLVERTON,  J.  This  Is  a  suit  to  enjoin 
Rourke  from  collecting,  Folsom  (county  treas- 
urer) from  paying,  and  Furnish  (sheriff  and 
tax  collector)  from  receiving,  in  payment  of 
taxes,  certain  county  warrants,  numbered 
from  838  to  890;  Inclusive,  aggregating  $3,- 
000'  alleged  to  have  been  nnlawfuily  issued 
by  W.  M.  Pierce,  county  clerk  of  said  county. 
The  warrants  were  issued  by  order  of  the 
county  court  of  Umatilla  county.  Or.,  in  pay- 
ment of  tbe  purchase  price  of  Rourke's  on- 
divided  half  of  what  Is  known  as  the  "Lee 
Street  Bridge,"  crossing  the  Umatflla  river. 
In  said  county,  purchased  by  tbe  county.  It 
is  claimed  tliat  the  Indebtedness  was  Incurred 
in  violation  of  the  constitution,  and  therefore 
void,  as  the  voluntary  Indebtedness  of  tbe 
county  at  the  time— September  9,  1893— ex- 
ceeded $5,000.     A  demurrer  to  the  complaint 
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having  been  sustained,  and  the  suit  dismissed, 
plaintiffs  appeal. 

The  only  question  presented  by  the  record  Is 
whethec  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  suit.  The  allegations 
of  the  complaint  necessary  to  an  understand- 
ing of  the  main  point  relied  upon  by  defend- 
ants to  defeat  It  are  as  follows:  "First  That 
all  of  the  Indebtedness  of  the  county  of  Uma- 
tilla, hereinafter  stated,  when  the  said  action 
or  order  of  the  county  court  to  purchase  the 
Interest  of  the  said  defendant  Rourlce  tn  said 
bridge,  and  to  issue  the  said  described  war- 
rants, to  wit,  on  the  9th  day  of  September, 
1883,  exceeded  the  sum  of  forty  thousand  dol- 
lars ($40,000),  and  had  been  for  more  than 
two  years  prior  to  said  date,  and  Is  now,  In 
force  as  a  debt  against  said  county,  to  an 
amount  exceeding  the  sum  of  forty  thousand 
dollars  ($40,000)  over  and  above  all  indebted- 
ness Incurred  or  required  in  the  admlnistra^ 
tion  of  the  business  affairs  of  said  county.  In 
the  payment  of  the  salaries  of  officers,  ex- 
penses In  holding  its  courts,  or  any  other 
debts  or  liabilities  created  by  operation  of 
law,  for  the  current  tiscal  year,  of  said  county, 
and  that  no  part  of  said  indebtedness  of  forty 
thousand  dollars  ($40,(KX))  had  been  created 
or  was  In  force  at  the  date  of  the  adoption  of 
the  constitution  of  the  state  of  Oregon,  and 
that  no  part  of  said  Indebtedness  of  forty 
thousand  dollars  (|40,000)  has  been  created 
to  suppress  insurrection  or  to  repel  invasion, 
and  that  all  of  said  indebtedness  of  forty  thou- 
sand dollars  ($40,000)  has  been  created  volun- 
tarily by  said  county,  and  was  and  Is  a  volun- 
tary Indebtedness  thereof  exceeding  the  sum 
of  five  thousand  dollars  ($5,000)." 

It  is  stoutly  contended  by  counsel  for  de- 
fendants that  the  allegation  that  there  is  now 
In  force,  as  a  debt  against  said  county,  an 
amount  exceeding  $40,000,  "over  and  above 
all  indebtedness  incurred  or  required  in  the 
admlniatratlon  of  the  business  affairs  of  the 
said  county,  in  the  payment  of  salaries,  ex- 
penses in  holding  its  courts,  or  any  other  debts 
or  liabilities  created  by  operation  of  law,  for 
the  current  fiscal  year,  of  said  county,"  con- 
tains, by  force  of  the  phrase  "for  the  current 
fiscal  year,"  a  negative  pregnant,  and  that, 
while  the  allegation  may  be  true,  it  may  also 
be  true  that  the  $40,000  county  indebtedness 
may  yet  consist  wholly  of  obligations  thrust 
upon  the  county  by  operation  of  law  at  some 
time  prior  to  the  current  fiscal  year  named. 
In  Burnett  v.  Markley,  23  Or.  440,  31  Pac. 
1050,  Beau,  J.,  saysa:  "Before  it  can  be  said 
that  a  county  has  exceeded  the  constitutional 
limit  of  indebtedness,  it  must  appear  that 
the  debts  have  been  voluntarily  created  by 
the  county.  In  its  corporate  capacity,  since  the 
constitution  tool:  effect,  and  such  debts  were 
not  created  for  the  purpose  of  suppressing  an 
Insurrection  or  repelling  an  Invasion."  And 
by  the  same  opinion  Grant  Co.  v.  Lake  Co., 
17  Or.  453,  21  Pac.  447,  and  Wormington  v. 
Fierce,  22  Or.  606,  30  Pac.  450,  are  approved, 
wherein  It  Is  held  that  debts  and  liabilities 


imposed  upon  a  county  by  law,  such  as  sala- 
ries of  officers,  expenses  of  holding  courts, 
and  other  like  outlays  and  charges,  which  It 
is  powerless  to  prevent,  are  not  within  the 
inhibition  of  section  10,  art  11,  of  the  consti- 
tution, providing  that:  "No  county  shall  cre- 
ate any  debts  or  liabilities  which  shall  singly, 
or  in  the  aggregate,  exceed  the  sum  of  five 
thousand  doUafs,  except  to  suppress  insurrec- 
tion, or  repel  invasion;  but  the  debts  of  any 
county,  at  the  time  this  constitution  takes  ef- 
fect, shall  be  disregarded  In  estimating  the 
sum  for  which  such  county  Is  limited."  It 
is  apparent  that  the  portion  of  the  complaint 
referred  to  by  defendants  does  not  negative 
the  exceptions  of  this  section  of  the  constitu- 
tion, both  express  and  implied,  and  would 
imdoubtedly  be  Insufficient,  were  It  not  fol- 
lowed by  the  allegation  that  "all  of  said  In- 
debtedness of  forty  thousand  dollars  has  been 
created  voluntarily  by  the  county."  Coupling 
this  with  the  allegation  so  referred  to,  the 
complaint  meets  the  requirements  of  Burnett 
V.  Markley,  is  relieved  of  the  apparent  am- 
bigui^  pointed  out  by  counsel,  and  we  think 
it  quite  sufficient 

It  Is  also  urged  against  the  complaint  that 
It  does  not  allege  that  the  defendant  itourke  li<r 
the  present  owner  and  holder  of  the  war- 
rants issued.  This  objection  Is  not  well  tak- 
en. The  complaint  alleges  that  the  warrants 
were  Issued  and  delivered  to  Rourke,  which  is 
sufficient  to  show  that  Bourke  is  the  owner 
thereof,  within  the  doctrine  of  Moss  v.  Cully, 
1  Or.  148.  It  follows  from  the  foregoing  that 
it  was  error  to  sustain  the  demurrer,  and  the 
decree  of  the  court  below  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  it 


(27  Or.  840> 
McGUIRB  T.  CITY  OF  BAKBR  CITY. 
(Supreme  Court  of  Oregon.     July  20,  1895.) 
Chief  of  Fouce  — Fees  fob  Collectinq  Ta.zes. 

A  city  charter  (section  81)  enumerates 
the  duties  of  the  chief  of  police,  and  includes 
among  them  the  collection  of  .all  delinquent  tax- 
es. Section  82  provides  that  his  salary  shall 
not  exceed  $1(X)  per  month,  and  that  he  shall  re- 
ceive "no  other  fees  or  compensaUon  whatever." 
Section  85  provides  that  when  acting  as  a  con- 
stable he  shall  receive  and  collect  the  fees  al- 
lowed a  constable,  but  shall  pay  the  same  to  the 
city  treasurer.  Section  87  requires  him  to  give 
a  bond  conditioned  that  he  will  faithfully  per- 
form his  duties  as  chief  of  police  and  tax  col- 
lector, and  account  for  and  pay  over  all  moneys 
coming  into  his  hands  as  tax  collector.  It  also 
Drovides  that  he  shall  receive  such  fees  for  the 
collection  of  taxes  as  the  council  may  provide, 
not  exceeding  those  of  sheriff,  which  must  be 
paid  by  him  into  the  city  treasury,  and  may  re- 
ceive such  other  compensation  as  tax  collector  a* 
the  council  may  provide.  Section  101  provides 
that  all  costs  and  charges  for  collecting  delin- 
quent taxes  must  be  collected  as  part  of  the  tax- 
es, and  that  the  council  may  prescribe  by  ordi- 
nance the  fees  and  compensations  for  collecting 
dolinqnent  taxes,  but  the  same  shall  in  nowise 
be  paid  out  of  the  treasury.  Mdd,  that  he  was 
limited  to  the  prescribed  salary,  and  was  not  en- 
titled, in  addition,  to  fees  for  collecting  taxes^ 
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but  that   such  fees  were  collected  by  him  as 
Agent,  and  for  the  benefit  of  the  city. 

Appeal  from  circuit  court,  Baker  county; 
Robert  Eakln,  Judge. 

Action  by  Tbomaa  McOqlre  against  the  dty 
of  Baker  City.  Oudgment  for  defendant. 
PlaintifT  appeals.    Affirmed. 

J.  L.  Rand,  for  appellant  .  Will  R.  ICing, 
for  respondent. 

BEAN,  0.  J.  This  is  an  action  againsrt 
Baker  City  to  recover  the  sum  of  $'651.20,  al- 
leged to  be  due  the  plaintiff  as  fees  for  the 
collection  of  delinquent  city  taxes  under  an 
ordinance  providing  that  the  chief  of  police 
shall  receive  such  fees  for  the  collection  of 
delinquent  taxes  as  are  allowed  the  sh^ff 
of  Baker  county  by  general  law  for  similar 
services.  A  demurrer  to  the  c(»nplaint  hav- 
ing been  sustained,  on  the  ground  that  un- 
der the  charter  of  the  city  the  ordinance  in 
question  Is  void  so  far  as  it  allows  the  chief 
of  police  to  receive  and  appropriate  to  his 
own  use  the  fees  received  by  him  for  the 
collection  of  delinquent  taxes,  plaintiff  ap- 
peals. , 

Section  81  of  the  charter  defines  the  duties 
of  the  chief  of  police  as  follows:  "The  chief 
of  police  is  a  peace  oOicer,  and  must  execute 
all  processes  issued  by  the  police  Judge  or  di- 
rected to  him  by  any  magistrate  in  criminal 
mattera  He  may  make  arrests  for  a  breach 
of  the  peace  or  commission  of  a  crime  within 
the  limits  of  the  city,  with  or  without  a  war^ 
rant,  as  a  peace  officer  may  do  under  the 
lews  of  the  state.  He  must  exercise  a  vigi- 
lant control  over  the  peace  and  quiet  of  the 
city.  He  Is  a  keeper  of  the  city  prison  or  house 
of  correction.  He  must  collect  all  delinquent 
taxes  and  assessments  when  required  by 
warrant,  and  pay  the  same  to  the  city  treas- 
•urer  monthly.  He  must  attend  regularly  the 
sittings  of  the  i>ollce  court  and  the  meetings 
of  the  common  council.  He  shall  exercise 
such  additional  powers  as  may  be  conferred 
by  the  ordinances  of  said  city  to  enable  him 
to  carry  out  the  object  and  purposes  of  this 
act,  and  for  the  prevention  of  fires."  Sec- 
tion 82  provides  that  the  salary  of  the 
chief  of  police  shall  not  exceed  $1X)0  per 
month,  and  that  he  shall  receive  no.other  fees 
or  compensation  whatever;  and  the  salary 
of  policemen  shall  not  exceed  $70  per  month 
each.  Section  85,  in  effect,  provides  that  the 
chief  of  police,  when  acting  as  a  constable, 
shall  be  entitled  to  receive  and  collect  the 
same  fees  as  allowed  by  law  to  that  officer, 
but  he  shall  pay  the  same  over  to  the  city 
treasurer.  By  section  87  he  la  required  to 
file  a  bond  conditioned  that  he  will  faithfully 
perform  his  duties  as  chief  of  i)ollce  and  tax 
collector  during  bis  continuance  in  office,  and 
will  account  for  and  pay  over  all  moneys  that 
may  come  Into  his  hands  as  tax  collector. 
This,  section  further  provides  that  "he  shall 
receive  such  fees  for  the  collection  of  taxes 
as  the  council  may  provide,  not  exceeding 
those  of  sheriff,  which  must  be  paid  by  him 


Into  the  city  treasury,  and  may  receive  such 
other  compensation  as  tax  collector  as  the 
council  may  provide  or  designate."  Section 
01  directs  the  council  to  order  the  auditor  to 
deliver  the  tax  roll  to  the  chief  of  police,  and 
issue  and  annex  thereto  a  warrant  command- 
ing him  to  proceed  forthwith  to  collect  the  de- 
linquent taxes  upon  sudt  roll,  and  pay  the 
same,  together  with  the  costs  of  the  collec- 
tion, to  the  treasure:,  and  return  the  war- 
rant to  the  auditor  with  his  doings  indorsed 
thereon  and  the  receipt  of  the  treasurer  for 
all  moneys  collected  thereby  and  paid  to  him. 
Section  101  provides  that  all  costs  and  enlar- 
ges far  collecting  delinquent  taxes  must  be 
paid  on  the  warrant  and  collected  as  part  of 
the  taxes,  and  that  the  council  may  prescribe 
by  ordinance  the  fees  and  compensation  for 
collecting  delinquent  taxes,  but  the  same  shall 
in  nowise  be  paid  out  of  the  treasury.  These 
are  all  the  provisionB  of  the  chart»  material 
to  the  question  presented  by  this  appeal,  ex- 
cept that  the  Incumbents  of  all  lucrative 
offices  of  the  city  are  paid  by  salary. 

The  contention  for  the  plaintiff.  In  effect. 
Is  that  the  duties  of  the  chief  of  police  as  a 
peace  officer  and  as  tax  collector  are  separate 
and  -distinct,  and  that  the  salary  provided  by 
section  82  is  designed  to  compensate  lilm 
In  the  former  capacity,  while  by  sections  87 
and  101  the  council  is  authorized  to  provide 
for  his  compensation  as  tax  collector,  to  be 
collected  from  the  delinquent  taxpayers.  On 
the  other  hand,  the  contention  for  defendant 
Is  that  it  la  made  a  part  of  the  duties  of 
the  chief  of  police  by  the  charter  to  collect 
all  delinquent  taxes,  and  that  the  salary  pro- 
vided by  section  82  Is  intended  as  a  full  com- 
pensation for  all  the  duties  which  he  Is  re- 
quired to  perform;  that  all  fees  received  by 
him  belong  to  the  city,  and  must  be  paid  to 
the  treasurer;  and  that  the  provisions  of  the 
charter  authorizing  the  council  to  presrtlbe 
the  fees  and  compensation  for  collecting  de- 
linquent taxes,  to  be  paid  on  the  warrant 
and  collected  as  a  part  of  the  taxes,  were  de- 
signed to  enable  the  council  to  impose  a  pra- 
alty  upon  the  delinquent  taxpayers,  and  to 
provide  compensation  to  the  city  for  the  ex- 
pense incident  to  the  collection  of  delinquent 
taxes.  It  must  be  admitted  that  the  several 
provisions  of  the  charter  are  In  apparent  con- 
ffict,  but  we  are  bound  to  construe  them,  if 
possible,  so  as  to  give  effect  to  all  and  carry 
out  the  legislative  intent  From  an  examina- 
tion of  the  charier  it  is  obvious  that  it  was 
intended  to  put  the  city  officers  on  a  salary, 
and  do  away  with  the  unsatisfactory  system 
of  compensating  public  officers  by  fees;  and 
it  seems  to  us  no  plainer  language  indicating 
such  Intent,  so  far  as  the  chief  of  police  is 
con(!erned,  could  have  been  used  than  sec- 
tions 81  and  82,  the  former  of  which,  in  effect, 
provides  that  his  duties  shall  be  those  of  a 
peace  officer  and  collector  of  taxes,  and  the 
latter  that  he  sliall  receive  a  salary,  as  com- 
pensation for  the  services  performed  by  him, 
not  to  exceed  $100  per  month,  and  no  other 
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fees  or  compensation  whatever.  By  these 
two  .sections  his  duties  are  carefully  defined 
and  his  compensation  fixed.  If  It  had  bein 
the  intention  to  allow  him  a  compensation  as 
tax  collector,  in  addition  to  bis  salary,  it 
would  naturally  have  been  so  indicated  in 
section  82,  which  deals  solely  with  the  salary 
of  police  officers.  It  seems  to  us  that  the 
intention  to  limit  the  cdhipensatlon  of  this 
ofiScer  to  a  salary  not  to  exceed  $100  per 
month  is  clear,  and,  therefore,  the  subse- 
quent language  of  the  charter,  which  is  in 
apparent  conflict  with  section  S2,  must  be  so 
construed  as  to  make  the  chief' of  police  the 
agent  of  the  city  in  receiving  and  collecting 
the  fees  which  delinquents  may  be  required 
to  pay.  In  no  other  way  can  we  give  effect 
to  aU  the  provisions  of  the  charter  above 
quoted,  and  by  such  a  construction  alone  can 
the  manifest  intent  of  the  legislature  to  limit 
the  compensation  of  the  chief  of  police  to  a 
certain  fixed  sum  for  the  performance  of  offi- 
cial duty  be  accomplished.  The  declaration 
of  the  charter  that  he  shall  receive  no  fees, 
or  compensation  whatever,  except  a  salary, 
is  plain  and  unambiguous,  and  ought  to  he 
given  force  and  effect;  and  for  that  purpose 
the  other  provisions  of  the  charter,  authoriz- 
ing or  permitting  him  to  receive  and  collect 
fees  or  compensation,  must  be  understood  as 
intending  such  fees  or  compensation  for  the 
benefit  of  the  city.  It  follows,  therefore,  that 
the  city  ordinance  allowing  the  plaintiff  to  re- 
ceive and  appropriate  to  his  own  use  the  fees 
collected  by  him  from  delinquent  taxpayers 
is  void,  as  unauthorized  by  the  charter,  and 
the  Judgment  of  the  court  below  must  be 
affirmed. 


(«  Or.  S06) 

liA WHENCE  et  al.  v.  PHT  et  al. 

(Supreme  Court  of  Oregon.     July  20,  1895.) 

Fakm  Liases— Ikterest  or  Lessee  i:i  Cbof — 
Provisions  por  Liens. 

1.  A  lessee  of  a  farm  has  an  interest'  in  the 
crop  whicti,  as  against  a  creditor,  be  can  mort- 
gage, notwithstanding  a  provision  of  the  lease 
that  the  crop  should  remain  the  property  of  the 
lessor  till  payment  of  all  expenses  necessary  to 
care  for  the  crop,  and  put  the  third  thereof,  re- 
served as  rent,  in  sacks,  and  to  cover  any  liens 
of  hands  or  otherwise  incurred  in  caring  for, 
harvesting,  or  threshing  thereof,  together  with 
the  payment  of  the  said  one-third  rental. 

2.  Such  provision  in  a  lease  docs  not  create 
a  lien  on  the  crop  in  favor  of  one  not  a  party  to 
the  lease  for  work  which  he  does  in  caring  for, 
harvesting,  or  threshing  the  crop. 

Appeal  from  circuit  court,  Union  county; 
M.  D.  Clifford,  Judge. 

Action  by  John  Lawrence  and  others 
against  J.  F.  Phy  and  J.  W.  Couper.  Judg- 
ment for  plaintiffs.  Defendants  appeal. 
Beversed. 

The  plaintiffs  sue  for  the  wrongful  taking 
and  conversion  by  defendants  of  certain 
grain,  and  ask  for  damages  in  the  sum  of 
$2,000.  The  complaint  alleges,  in  substance, 
a  copartnership  between  Ed  and  John  Tink- 
ham,  under  the  firm  name  of  Tinkham  Bros.; 


that  they  leased  from  E.  J.  Couper,  receiver, 
for  the  cropping  season  of  1894,  certain  prem- 
ises known  as  the  "Jones  Ranch"  and  "Stan- 
ton Ranch,"  agreeing  to  pay  as  rental  one- 
third  of  the  grain  grown  thereon,  to  be  de- 
livered at  the  machine  when  threshed;  that 
by  the  terms  of  the  lease  their  two-thirds 
Interest  in  the  crop  was  expressly  charged 
with  the  payment  of  persons  employed  by 
them  in  and  about  the  seeding,  caring  for, 
harvesting,  and  threshing  the  entire  crop; 
that,  becoming  largely  indebted  to  plaintiffs 
on  account  of  work  and  labor  done  and  per- 
formed in  and  about  putting  in  the  crops, 
harvesting  and  caring  for  the  same,  in  order 
to  secure  the  payment  of  such  Indebtedness, 
and  the  further  liabilities  to  accrue  for  work 
and  labor  thereafter  to  be  performed  in 
threshing  and  caring  for  said  crop,  then  cut 
and  stacked  upon  the  premises,  the  said  Tink- 
ham Bros,  on  the  18th  day  of  October,  1894, 
twned  over  to  and  put  plaintiffs  in  posses- 
sion of  the  whole  of  said  crop,  and  then  and 
there  authorized  plaintiffs  to  thresh  the  same, 
and  deliver  to  E.  J.  Couper,  receiver,  his  one- 
thh-d  thereof  at  the  machine,  and  to  sell  the  re- 
maining two-thirds,  and  out  of  the  proceeds  to 
pay  themselves  whatsoever  was  due  them  on 
account  of  such  work  and  labor;  that  the  said 
two-thirds  interest  amounted  to  about  5,000 
bushels  of  wheat  and  3,000  bushels  of  bar- 
ley, of  the  value  of  $2,000;  that  on  the  »th 
of  November,  1894,  defendants  wrongfully 
took  said  grain  from  plaintiffs,  and  converted 
the  same  to  their  own  use;  and  that  at  said 
date  Tinkham  Bros,  were  indebted  to  plain- 
tiffs in  the  aggregate  sum  of  $2,01.3.57.  The 
answer  puts  in  issue  every  material  allega- 
tion of  the  complaint,  except  the  fact  of  the 
Tinkham  Bros,  copartnership  and  the  leasing, 
but  the  denials  as  to  the  quantity  of  grain 
are  qualified.  For  a  further  and  separate 
defense  defendants  allege.  In  substance,  that 
in  March  and  April  of  1894,  and  thereafter, 
Tinkham  Bros,  desh-ing  money  with  wbiob 
to  boy  seed  grain,  and  to  enable  them  to  put 
In  said  crop,  the  defendant  J.  W.  Couper, 
with  the  express  agreement  that  he  should 
have  the  crop  as  security  therefor,  advanced 
and  loaned  to  Tinkham  Bros.,  at  divers  times 
and  In  sundry  amounts,  the  sam  of  $2,000, 
and  on  May  26,  1894,  took  their  note  for  that 
amount,  payable  Octob^  1,  1894,  and  to  se- 
cure the  payment  thereof  they  executed  and 
delivered  to  him  at  the  same  time  a  chattel 
mortgage  upon  their  undivided  two-thirds  in- 
terest In  the  growing  crop  upon  that  pan  of 
the  premises  known  as  the  "Stantwi  Ranch," 
consisting  of  700  acres,  which  mortgage  was 
duly  filed  with  the  county  clerk  on  the  same 
day;  that  on  November  9, 1894,  the  conditions 
of  the  mortgage  having  been  broken,  J.  W. 
Couper  and  the  defendant  Phy,  who  was 
sheriff  of  Union  county.  Or.,  and  acting  un- 
der his  (Couper's)  directions,  to<d£  said  grain 
into  their  possession,  under  and  by  virtue  of 
the  authority  conferred  by  such  mortgage, 
and  proceeded  to  complete  the  harvesting  and 
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threshing  thereof.  The  reply  puts  In  Msne 
the  material  allegations  of  the  answer,  and 
sets  forth  aflBrmatlvely  other  matter  not  rele- 
vant here.  The  lease  referred  to  contains, 
among  others,  the  following  provisions:  "It 
Is  further  provided  by  this  lease  that  the  said 
Tlnkham  Bros,  shall  not  sublet  any  of  said 
ground  wlthont  the  written  consent  of  the 
said  E.  J.  Couper  or  his  successor  In  interest. 
And  It  is  also  provided  that  the  crop  so  raised 
-shall  be  and  remain  the  crop  of  the  said  E. 
J.  Couper,  receiver,  or  his  successor  in  inter- 
est, imtil  the  payment  of  all  expenses  nec- 
essary to  care  for  said  crop  and  put  the  said 
4)ne-third  rental  in  sacks,  as  herein  provided 
for,  and  to  cover  any  liens  of  hands  or  other- 
wise Incurred  In  caring  for,  harvesting,  or 
threshing  thereof,  together  with  the  payment 
of  the  said  one-third  rental  as  herein  pro- 
vided." A  trial  was  had,  and,  the  verdict  and 
Judgment  being  for  plalntUTs,  defendants  ap- 
peal. 

T.  C.  Crawford,  for  aiq^ellants.  T.  G.  Hail- 
«y,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
There  are  numerous  assignments  of  error, 
but  from  the  view  we  take  of  the  case  it  is 
only  necessary  for  us  to  consider  two  ques- 
tions, which  arise  upon  the  court's  instruc- 
tions to  the  Jury.  Respondents'  contentions 
are— First,  that  the  provision  in  the  lease 
"that  the'  crop  so  raised  shall  be  and  remain 
the  crop  of  the  said  E.  J.  Couper,  receiver, 
or  his  successor  in  interest,  until  the  pay- 
ment of  all  expenses  necessary  to  care  for 
said  crop  and  put  the  said  one-third  rental 
in  sacks,  as  herein  provided  for,  and  to  cover 
any  liens  of  hands  or  otherwise  Incurred  In 
caring  for,  harvesting,  or  threshing  thereof, 
together  with  the  payment  of  said  one-third 
rental,"  constituted  E.  J.  Couper  the  sole 
owner  of  the  crop,  and  until  it  was  raised 
and  harvested,  and  the  expenses  paid  by  tue 
Tlnkham  Bros.,  they  had  no  interest  therein 
subject  to  mortgage  or  sale;  and.  second, 
that  such  provisions  of  the  lease  created  an 
equitable  lien  upon  Tlnkham  Bros.'  interest 
in  the  crop  in  favor  of  the  laborers  to  the  ex- 
tent of  their  wages  remaining  due  and  un- 
paid, and  which  bad  accrued  on  account  of 
the  production  and  harvesting  thereof.  Both 
these  propositions  are  controverted  by  de- 
fendants. 

The  law  is  settled  in  this  state  that  the 
lessor  may  retain  within  himself  the  owner- 
ship of  the  crop  to  be  grown  upon  premises 
leased  by  him  until  the  rent  is  paid.  See 
Fox,  Banm  &  Co.  v.  McKlnney,  9  Or.  493. 
But  what  the  nature  and  extent  of  the  les- 
see's interest  is,  and  to  what  extent  may  he 
deal  with  it,  are  the  questions  here.  The 
lease  ^:pressly  prohibits  Tlnkham  Bros, 
from  subletting  any  portion  of  the  premises, 
but  it  contains  no  provision  against  the  as- 
signment of  the  lease  or  disposition  of  their 
Interest  In  the  crop.  It  has  been  said  (.Tones, 
■Chat  Mortg.  1 114)  that  "if  there  be  an  agree- 


ment that  the  crops  shall  bdong  to  the 
owner  of  the  land,  and  that  the  tenant,  after 
paying  him  for  certain  advances,  should 
have  a  certain  undivided  portion  of  the  crop, 
the  tenant  has  no  interest  which  he  can  s^ 
or  mortgage,"— citing  Ponder  v.  Rhea,  32 
Ark.  435,  and  Leland  v.  Sprague,  28  Vt  746. 
The  former  of  th^e  cases  went  upon  the 
ground  that  the  party  claiming  as  tenant 
was  only  a  cropper,  bad  no  interest  in  the 
land,  and  was  to  receive  his  share  of  the 
crop  as  the  price  of  his  labor;  abd  the  latter 
simply  holds  that  the  landlord  may  maintain 
trover  against  an  attaching  creditor  of  the 
tenant,  or  one  who  purchases  from  him  with 
notice  of  the  landlord's  right.  The  same 
thing  may  be  said  of  other  cases  cited  in 
respondents'  brief.  In  Lewis  v.  Lyman,  22 
Pick.  437,  it  is  held  that  the  tenant's  remu- 
neration was  in  the  nature  of  wages,  and 
ownership  of  the  crop  remained  with  the 
lessor;  and 'this  was  Independent  of  any 
stipulation  that  the  ownership  should  re- 
main in  the  landlord.  So,  in  Wentworth  v. 
Miller,  53  Cal.  10,  It  was  held  that  purchasers 
holding  from  lessees  under  such  an  agree- 
ment for  leasing  could  assert  no  right  of 
possession  as  against  the  lessors.  So,  also, 
In  Howell  v.  Foster  65  CaL  169.  It  appears 
that  the  lease  provided  that  all  grain  should 
be  and  remain  the  property  of  the  lessor  un- 
til certain  advances  made  by  him  were  fully 
paid,  and  then  that  he  should  deliver  to  the 
lessee  his  three-fourths  interest  of  the  grain 
raised;  and  it  was  further  stipulated  that, 
prior  td  the  payment  of  the  advances,  the 
lessee  "shall  have  no  right  to  dispose  of  any 
portion  thereof."  Held,  that  under  this 
agreement  the  crop  was  In  no  way  subject  to 
the  disposal  of  the  lessee.  These  cases  do 
not  support  the  text  of  Jones,  Chat  Mortg„ 
supra,  nor  the  contention  of  respondents,  but 
Andrew  v.  Newcomb,  32  N.  X.  419,  and  Smith 
V.  Atkins,  18  Vt  461,  do,  apparently.  The 
former  of  these  two  cases  was  an  action  in 
the  nature  of  replevin,  by  a  purchaser  of 
the  crop  from  the  lessor,  against  one  who 
had  bought  under  an  attachment  and  sole  oa 
execution  against  the  lessee,  and  it  was  held 
that  the  action  would  lie;  the  court  saying, 
among  other  things,  that  the  crop  "could 
not  be  taken  under  a  process  of  fieri  facias, 
which  only  authorizes  the  levying  the  delit 
on  the  goods  and  chattels  of  the  debtor." 
The  latter  case  was  an  action  in  tre^taas, 
for  taking  a  quantity  of  hay  under  a  par- 
chase  of  the  lessor's  Interest  in  the  lease, 
against  a  party  who  had  purchased  the  les- 
see's interest  in  the  property  at  a  sheriff's 
sale.  It  was  considered  that  the  action 
would  lie,  but  the  court  said.  In  the  course 
of  tue  opinion,  that  the  lessee  "at  the  time 
of  the  levy  and  sale  had  no  attachable  prop- 
erty In  the  hay."  But  the  remarks  here 
quoted  were  not  necessary  In  either  case  to 
the  decision.  Upon  the  other  hand.  In 
Dworak  v.  Graves,  16  Neb.  706.  21  N.  W. 
440,  Cobb,  C.  J.,  speaking  for  the  court,  said: 
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"I  baye  come  to  tho  conclusion  that  the  law 
Is  qalte  clear  that,  while  the  landlord  has 
the  right  to  bind  the  tenant  or  cropper  not 
to  sell  or  sublet  his  lease,  or  the  crops  while 
growing  or  standing  on  the  premises,  with- 
out the  consent  of  the  lessor,  that,  without 
such  terms  or  stipulation  in  the  lease  or  con- 
tract, the  tenant  would  have  the  right  to 
sublet  the  land  or  sell  his  Interest  In  the 
crops  at  any  time."  Yates  v.  Klnn^,  19  Neb. 
275,  27  N.  W.  132,  Is  much  In  point  This 
was  a  suit  In  equity  to  restrain  Kinney,  a 
tenant  of  plaintiff,  and  Carey,  a  mortgagee 
of  the  crop,  from  committing  waste  and  ap- 
propriating to  their  own  use  the  crops  grown 
on  the  land  by  Kinney.  The  lease  under 
which  Kinney  went  Into  possession  con- 
tained a  provision  as  follows:  "The  crop  is 
considered  the  property  of  the  first  party 
until  It  is  divided."  The  court,  after  stating 
the  holding  In  Dworak  v.  praves,  supra, 
said:  "It  would  logically  follow  that  the  same 
rights  or  Interests  might  be  mortgaged. 
But  it  is  Insisted  that  as,  by  the  terms  of 
the  lease,  the  crop  Is  considered  the  proper- 
ty of  the  plaintiff  until  it  Is  divided,  a  differ- 
«nt  rule  would  have  to  be  applied,  and  that 
no  such  transfer  or  mortgage  could  be  made 
which  would  not  violate  the  property  rights 
of  plaintiff.  It  is  evident  that  Kinney  had 
some  Interest  In  the  crops.  The  fact  that 
the  extent  of  that  interest  depended  upon 
his  compliance  with  the  terms  of  his  lease 
could  not  deprive  him  of  the  right  to  sell 
or  mortgage  it."  In  Famum  v.  Hefner  (Cal.) 
21  Fac.  955,  the  leasehold  interest  of  the 
lessee,  with  like  condltim,  was  levied  upon 
and  sold.  It  was  held  that  It  carried  his  In- 
terest to  the  purchaser,  who  could  go  for- 
ward with  the  performance  of  the  condi- 
tions of  the  lease,  and  thereby  become  en- 
titled to  the  lessee's  interest  In  the  crop. 
Poland,  0.  J.,  In  BeUows  v.  Wells,  36  Yt. 
599,  says:  "The  reasoning  upon  which  our 
decisions  go  is  that  the  owner  of  the  land, 
being  also  the  owner  of  the  fruits  or  products 
of  it,  in  parting  with  the  use  of  It  to  another 
may  make  such  conditions  and  reservations 
In  relation  to  the  land  itself,  or  the  products 
grown  from  It,  as  he  chooses.  Instead  of 
parting  with  the  full  right  The  principle  Is 
the  same  as  that  upon  which  conditional 
sales  of  personal  property  are  upheld."  The 
buyer  under  a  conditional  sale  of  personal 
property  Immediately  acquires  an  Interest 
therein.  Defeasible  though  it  may  be.  It  is 
sncb  an  interest  that  until  breach  of  the  con- 
dition he  may  sell,  convey,  or  mortgage. 
BenJ.  Sales  (eth  Ed.)  283;  Vincent  v.  Cor- 
neU,  13  Pick.  294;  Chase  v.  Ingalls,  122 
Mass.  381;  Currier  v.  Knapp,  117  Mass.  324; 
Day  V.  Bassett,  102  Mass.  445.  It  would 
seem  that  under  these  authorities  Tlnkham 
Bros,  had  such  an  Interest  in  the  crop  that 
they  could  sell  or  mortgage  prior  to  condi- 
tion broken,  especially  as  there  are  no  con- 
ditions In  the  lease  hi  contravention  of  an 
assignment  thereof,  or  of  the  sale  of  their 
V^P.no.6— 43 


Interest  In  the  crop;  and  we  think  this  Is 
the  better  doctrine  as  applied  to  cases  of 
like  nature.  After  condition  broken,  Tlnk- 
ham Bros.,  and  a  fortiori  the  persons  holding 
under  them,  had  no  right  to  possession  as 
against  B.  X  Couper.  Most  <'  not  all,  the 
authorities  cited  by  respondents  In  support 
of  their  contention  are  actions  either  by  the 
lessor  or  his  successor  In  Interest  But  this 
Is  an  action  by  third  parties  also  claiming 
under  Tlnkham  Bros.,  and  unless  they  have 
a  right  superior  In  law  to  that  of  the  mort- 
gagee they  cannot  prevail. 

We  come  now  to  the  second  proposition. 
Testimony  was  produced  at  the  trial  tending 
to  show  that  on  the  18th  day  of  October, 
1894,  Tlnkham  Bros,  turned  over  to  plaintiffs 
the  possession  of  the  crop,  which  was  then 
cut  and  In  the  stack,  with  authority  to  thresh 
and  deliver  to  E.  J.  Couper  his  one-third  In- 
terest, and  to  sell  the  balance,  and  out  of  the 
proceeds  retain  the  wages  due  for  labor  in 
producing  and  harvesting  the  crop;  they  to 
account  to  Tinkham  Bros,  for  any  balance 
that  might  remain.  Now,  It  is  claimed  that 
under  the  terms  of  the  lease  Tlnkham  Bros.' 
two-thirds  interest  In  the  crop  was  expressly 
charged  with  the  payment  of  the  laborers' 
wages.  The  lease  provides  that  the  crop 
shall  remain  the  property  of  E.  3.  Couper  un- 
til the  payment  of  all  expenses  necessary  to 
care  for  the  crop  and  to  put  the  one-third 
rental  into  sacks,  and  to  cover  any  lien  of 
hands  or  otherwise  Incurred,  together  with 
the  payment  of  the  one-third  rental,  nie  ev- 
ident central  object  of  this  provision  was  to 
secure  the  payment  of  the  one-third  rental 
to  Couper,  and,  as  a  means  to  that  end,  Tlnk- 
ham Bros,  were  required  to  pay  all  expenses 
and  liens  of  hands  before  they  should  become 
entitled  absolutely  to  their  two-thirds  inter- 
est The  laborers  were  not  parties  to  the  lease 
or  agreement  nor  was  the  crop  constituted  a 
fund  in  the  bands  of  Couper  for  their  pay- 
ment Couper  Is  not  charged  with  the  duty 
or  obligation  of  paying  them  out  of  the  crop, 
or  of  holding  it  for  their  security.  If  he  had 
received  his  rent  and  relinquished  to  Tlnk- 
ham Bros,  their  proportion  prior  to  the  plain- 
tiffs' obtaining  possession,  undoubtedly  they 
could  not  have  had  any  recourse  against  him 
to  obtain  the  amount  due  for  wages  from 
Tinkham  Bros.,  nor  could  they  have  followed 
the  grain  into  the  hands  of  third  parties  who 
had  purchased  even  with  full  knowledge  of 
the  terms  of  the  lease.  Under  these  condi- 
tions, we  think  that  no  lien,  either  equitable 
or  otherwise,  was  created  by  the  terms  of  the 
lease  in  favor  of  Tinkham  Bros.'  employes. 
See  Dillon  v.  Barnard,  21  Wall.  430.  The  test 
as  to  whether  the  employes  of  Tlnkham  Bros, 
had  acquired  an  equitable  lien  upon  the  crop 
or  upon  Tlnkham  Bros.'  Interest  therein  Is, 
could  they  have  proceeded  against  such  crop 
or  interest  prior  to  their  having  obtained 
possession,  in  an  equitable  proceeding,  and 
subjected  it  to  the  payment  of  their  wages? 
Pom.  Eq.  {  1233.    It  Is  apparent  that  they 
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could  not  Whatever  Hen,  therefore,  plain- 
tiffs acquired  upon  the  crop  or  grain,  was  by 
virtue  of  the  possession  thej^  obtained  from 
Tinkham  Bros,  under  their  alleged  agreement 
with  them  to  thresh  It  and  pay  themselves 
from  the  proceeds  thereof.  But  such  lien  was 
acquired  long  subsequent  to  the  execution  of 
Couper's  mortgage,  and  Is  Inferior  thereto. 
As  between  the  mortgagee  and  the  plaintiffs, 
If  the  conditions  of  the  mortgage  have  been 
broken,  he  has  the  right  to  possession.  The 
Instructions  of  the  court  proceeded  upon  the 
theory  contended  for  by  coimsel  for  respond- 
ents, and  hence  were  erroneous  In  these  par- 
ticulars. We  think  the  assignment  of  error 
contained  in  the  notice  of  appeal  sufficiently 
specific,  under  Nickum  v.  Gaston,  24  Or.  388, 
33  Pac.  671,  and  35  Pac.  31. 

The  judgment  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  for  such  ac- 
tion as  may  seem  proper,  not  Inconsistent 
with  this  opinion. 


(1  Kan.  App.  14) 

MALOTT  et  al.  v.  JEWETT. 
(Coiurt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Sept.  18,  1895.) 
Actios  on  Note— Pleadinq — Complaixt. 
Where  a  petition  allegros  that  a  certain 
promissory  note  was  made  by  B.,  payable  to  the 
order  of  M.  &  Co.,  and  by  M.  &  Co.  indorsed 
to  J.,  and  coutaiiiB  no  allegation  of  demand  of 
payment,  or  notice  of  nonpayment  and  protest, 
and  no  reason  or  excnse  why  payment  was  not 
demanded  and  protest  made,  audi  petition  does 
not  state  facts  sutBcient  to  oonstitute  a  cause 
of  action  in  favor  of  plaintiSj  J.,  and  against 
the  defendants,  M.  &  Co.,  or  either  of  them. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Dickinson  coun- 
ty; James  Humphrey,  Judge. 

Action  by  Amerlcus  V.  Jewett  against 
Thomas  H.  Malott  and  others.  Judgment  for 
plaintiff,  and  defeu^nts  bring  error.  Re- 
versed. 

.Stambaugh  &  Hurd,  for  plaintiffs  in  error. 
John  H.  Mahan,  for  defendant  in  error. 

GILKESON,  P.  J.  This  was  an  action 
brought  by  the  defendant  in  error  (plaintiff 
below)  to  recover  from  the  plaintiffs  in  error 
(defendants  below)  upon  a  certain  promis- 
sory note  Indorsed  by  the  said  plaintiffs  In 
error  to  the  defendant  In  error.  The  facts,  In 
brief,  are  as  follows:  That  some  time  in 
1882  or  1883  one  John  P.  Baxter  (who  was 
also  a  party  to  this  action  In  the  court  be- 
low) as  principal,  and  John  Jobntz  (one  of 
the  defendants  In  error),  as  Indorser,  were 
Indebted  to  the  defendant  in  error  upon  a 
certain  promissory  note,  which  was  also  se- 
cured by  a  chattel  mortgage  on  the  personal 
property  of  the  said  Baxter.  Malott  &  Co. 
held  a  second  mortgage  upon  said  personal 
property.  This  note  was  not  paid  at  Its  ma- 
turity. The  Indorser,  Johntz,  refusing  pay- 
ment on  the  grotmd  that  it  had  not  been  pre- 
sented for  payment  nor  protested  for  non- 


payment, he  was  released  from  any  liability 
thereon.  Some  time  afterwards  It  was  pro- 
posed that  If  Jewett  would  give  fmilier  time, 
Baxter  would  g:lve  him  three  other  notes  for 
the  amount  then  due  upon  the  original  note, 
and  that  Malott  &  Co.  would  indorse  them. 
This  proposition  was  accepted,  and  there- 
upon Baxter  drew  his  three  notes,  due,  re- 
spectively, In  fotu-,  eight  and  twelve  months, 
payable  to  Malott  &  Co.,  and  Malott  &  Co. 
indorsed  the  same,  and  delivered  them  to 
Jewett.  He  accepted  them,  and  assigned  and 
delivered  to  Malott  &  Co.  the  original  note 
of  Baxter  and  Johntz.  Two  of  the  last-men- 
tioned notes  were  paid,  either  before  or  at 
maturity.  Payment  on  the  third  was  refused 
by  Malott  &  Co.  Upon  this  note,  suit  was 
brought,  a  trial  had  before  the  court  (a  Jury 
being  waived),  and  Judgment  rendered 
against  Malott  &  Co.  for  the  sum  of  $1,(H4.- 
65,  with  Interest  at  12  per  cent  per  annum, 
and  costs  of  suit;  no  Judgment  being  rendered 
against  Baxter. 

The  pleadings  in  this  case  condst  of  peti- 
tion, answer,  and  reply.  Upon  the  trial  of 
the  cause,  Malott  &  Co.  objected  to  the  In- 
troduction of  any  testimony,  under  the  peti- 
tion, as  to  the  defendants  Malott  &  Co.,  for 
the  reason  that-  the  petition  did  not  state 
facts  sufBcIent  to  constitute  a  cause  of  ac- 
tion against  Malott  &  Co.,  or  any  of  them, 
and  in  favor  of  Jewett  The  petition  In  this 
case  l^s  simply  one  on  a  promissory  note 
against  Baxter,  as  principal,  and  Malott  & 
Co.,  as  the  indorsers,  but  fails  to  state  that 
said  note  was  presented  for  payment,  or  pro- 
tested, when  due,  or  to  state  any  reason  or 
excuse  why  It  was  not,  or. that  It  was  waived. 
The  answer  alleges,  among  other  tilings, 
"that  at  the  time  the  said  promissory  note, 
attached  to  said  plaintiff's  petition,  became 
due  and  payable,  it  was  not  presented  for 
payment  on  the  day  it  was  due,  nor  protested 
for  nonpayment  and  said  defendants  were 
thereby  released  from  further  liability."  Nor 
does  the  reply  in  any  way  aid  the  petition,  it 
being  as  follows:  "Comes  now  the  plaintiff. 
.\mcricus  V.  .lewett  and,  for  reply  to  the  an- 
swer of  Malott  &  Co.  filed  herein,  says  that  be 
denies  each  and  every  allegation  contilned  In 
said  answer,  which  Is  contradictory  to,  or  In- 
consistent with,  his  petition  filed  herein."  Now, 
this  does  not  deny  the  allegation  of  the  answer 
that  the  note  was  not  protested.  It  merely  de- 
nies such  allegations  as- are  contradictory  to, 
or  Inconsistent  with,  the  allegations  of  the 
petition.  The  allegation  of  nonprotest  In  the 
answer  Is  not  contradictory  to,  or  Inconsist- 
ent with,  the  allegations  of  the  i>etItion.  We 
think  the  objection  of  the  defendants,  Itlalott 
&  Co.,  to  the  Introduction  of  testimony, 
should  have  been  sustained;  In  other  words, 
that  the  petition  filed  In  this  cause  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  There  are  numerous  immaterial  and 
surplus  allegations  In  the  petition  and  in  tbe 
answer.  With  these  stricken  out  there  is  but 
one  question  In  this  case,  -viz.  is  there  any 
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■  liability  upon  the  part  of  the  defendants,  un- 
der the  allegations  of  the  ^tltlon?  The  law 
Is  well  established  In  this  state  that,  "befote 
an  indorser  can  be  held  upon  a  note,  It  must 
appear  that  sufficient  notice  of  protest  was 
duly  served  upon  him."  Couch  ▼.  Sherrill,  17 
Kan.  622;  Bradford  v.  Pauly,  18  Kan.  216; 
Braley  v.  Buchanan,  21  Kan.  274;  Shelby  v. 
Judd,  24  Kan.  161;  Selover  v.  Snively,  Id. 
672;  Swartz  v.  Kedfleld,  13  Kan.  550;  Doo- 
little  V.  Ferry,  20  Kan.  230.  This  being  nec- 
essary, It  becomes  material,  and  should  be 
alleged  In  the  petition,  or  some  reason  or  ex- 
cuse given  therein  why  It  was  not  so  done, 
or  that  It  had  been  waived.  If  raised  In  the 
first  Instance  by  the  allegations  of  the  an- 
swer, it  should  be  controverted  by  the  reply. 
We  think,  therefore,  the  objection  to  the  In- 
troduction of  testimony  under  the  petition 
should  have  been  sustained.  The  judgment 
will  be  reversed,  and  the  case  remanded  for 
further  proceedings  In  accordance  with  this 
opinion.   All  the  judges  concurring. 


a  Kan.  App.  1) 

WESTERMAN  et  al.  v.  EVANS. 
<Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    S^t.  18,  1895.) 
Review  ok  Appeal— Finuin-ob  bt  Ck)U8T— Pbis- 

CIPAL  AND  ASENT. 

1.  Where  an  action  has  been  tried  by  a 
court  without  the  intervention  of  a  jury,  and  the 
court  makes  special  findings,  and  such  findin;^ 
are  supported  by  a  preponderance  of  the  testi- 
mony, a  reviewing  court  will  not  order  that  the 
fiudinRs  be  set  aside,  nor  that  a  new  trial  be 
granted. 

2.  Whatever  the  agent  knows  concerning 
a  matter  connected  with  his  agency,  his  prin- 
cipal is  bound  to  know.  And  knowledge  of  an 
agent,  acquired  previous  to  the  a^ncy,  but 
actually  present  while  acting  for  his  principal 
in  a  particular  matter  or  transaction,  will  he 
deeme<i  notice  to  the  principal. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ellsworth  coun- 
ty; W.  G.  Eastland,  Judge. 

Action  by  Sharon  Evans  against  K  H. 
Westerman  and  Frances  A.  Westerman. 
J  udgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

C.  J.  Evans,  for  plaintiffs  in  error.  J.  W. 
Brooks,  for  defendant  In  error. 

GU^KESON,  P.  J.  This  was  an  action 
brought  In  the  district  court  of  Ellsworth 
county  by  Sharon  Evans,  a  minor,  by  S.  D. 
Evans,  his  next  friend,  against  L.  H.  West- 
erman and  Frances  Westerman,  in  which 
said  Evans  sought  to  disaffirm  a  certain  con- 
tract for  the  purchase  of  real  estate,  on  the 
gronnd  of  minority,  and  to  recover  from  the 
vendors  the  amount  which  had  been  paid  to 
them  on  account  of  said  contract.  Case  tried 
before  court  without  a  Jury.  Court  made  spe- 
cial findings  of  fact  and  condualons  of  law, 
and  rendered  judgment  thoreon  for  the  plain- 
tiff, Evans,  for  the  sum  of  $3?t3.86.  Defendants 
moved  for  judgment  upon  special  findings, 


and,  motion  being  overruled,  the  defendants 
thereupon  filed  a  motion  for  new  trial,  for 
various  reasons;  and  their  petition  In  error 
contains  numerous  assignments  of  error,  all 
of  which  they  have  abandoned,  and  only 
urge  in  this  court  the  sole  error  "that  the 
judgment  of  the  court  Is  not  sustained  by 
sufficient  evidence.."  The  facts  In  the  case, 
In  brief,  are  that  Westerman  was  the  owner 
of  certain  real  estate  in  the  city  of  Ellsworth, 
Ellsworth  county,  Kan.,  that  he  "listed,"  (as 
they  call  It,)  or  placed  In  the  hands  of  Cath- 
cart  &  Hutchlns,  as  his  agents,  this  land,  for 
sale;  and  that  these  agents  made  the  contract 
which  Is  complained  of  In  this  action,  which  • 
was  that  Westerman  and  his  wife  should, 
upon  the  payment  of  a  certain  sum  of  mon- 
ey, viz.  |350,  deed  to  Evans  this  land,  and 
In  pursuance  of  that  contract  executed  their 
bond.  Evans  paid,  upon  the  execution  of 
said  bond.  In  cash,  $116,  and  executed  his  two 
notes  for  $116  each.  He  afterwards  paid  the 
first  note  and  Intecest  In  full,  and  $95  on  the 
second  note,  making  In  all  $383.96. 

It  Is  undisputed  that  at  the  time  of  the  execu- 
tion of  this  contract  the  plalntlfC,  Evans,  was 
a  minor,  of  the  age  of  18  years,  and  that  he 
disaffirmed  the  contract  before  he  reached 
the  age  of  majority.  The  defendant  West- 
erman contends  that  on  account  of  the  rep- 
resentations made  by  the  minor  as  to  hla 
minority,  and  from  his  having  been  engaged 
In  business  as  an  adult,  he  had  good  reason 
to  believe  that  the  said  Evans  was  capable 
of  contracting.  The  court  made  findings  of 
fact  upon  every  Issue  In  the  case,  and  they 
are  very  full  and  complete,  and  these  find- 
ings are  supported  by  a  preponderance  of 
the  testimony.  Under  the  rule  so  well  estab- 
lished by  the  decisions  of  the  supreme  court 
of  this  state  "when  an  action  has  been  tried 
by  a  court  without  the  Intervention  of  a 
jury,  and  the  court  makes  special  findings, 
and  such  findings  seem  to  be  snstalhed  by  a 
preponderance,  though  not  by  all  the  evi- 
dence, a  reviewing  court  will  not  order  that 
the  findings  be  set  aside,  nor  that  a  new  trial 
be  granted."  Carson  v.  Kerr,  7  Kan.  269; 
Brewster  v.  Hall,  12  Kan.  161. 

This  might  dispose  of  this  case,  but  as 
the  plaintiff  In  error  has  argued  at  some 
length,  In  his  brief,  the  sufficiency  of  certain 
evidence,  viz.  whether  the  knowledge  of 
Cathcart,  one  of  the  members  of  the  firm, 
who  were  the  agents  of  Westerman,  as  to 
the  minority  of  Evans,  was  sufficient  to  con- 
stitute notice  to  and  bind  the  principal,  this 
we  win  have  to  answer  In  the  affirmative. 
It  Is  conclusively  proven  In  this  action: 
That  the  whole  transaction  between  Evans 
and  Westerman  was,  on  the  part  of  Wester- 
man, carried  on  and  consumtnated  by  Cath- 
cart &  Hutchlns,  partners,  as  his  agents. 
That  Cathcart  knew,  during  all  the  time  It 
was  pending,  that  Evans  was  a  minor;  had 
known  It  for  a  long  time  previous  to  any  of 
the.<ie  negotiations;  had  known  Evans  two 
or  three  years  previous;  knew  he  was  going 
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to  school  with  his  children.  That  Evans'  mi- 
nority was  thought  of  by  them  at  the  time 
bond  was  dra-wn.  And  he  assigns  as  a  rea- 
son for  taking  the  bond  at  the  time  the  fact 
that  It  would  not  be  due  for  a  year  or  two, 
and  Evans  would  be  of  age  by  the  time.  If 
not  before,  it  matured.  Hutchlns,  the  other 
partner,  testified  that,  when  he  went  to 
Evans  tor  the  purpose  of  closing  the  con- 
tract, Evans  told  him  that  he  wished  to 
consult  with  bis  mother;  that  he  took  him  to 
his  mother's  house  for  the  purpose  of  consul- 
tation; that  he  had  known  Evans  a  year  or 
two  before  the  contract  was  drawn.  He  was 
.not  positive  whether  there  was  anything 
said,  during  the  pendency  of  this  transac- 
tion, as  to  his  age.  He  knew  he  was  not  do- 
ing business  for  himself,  and  believed  him 
to  be  a  minor  at  the  time.  "When'  a  trans- 
action is  carried  on  and  consummated  by 
one  person  acting  as  the  agent  for  another 
person,  whatever  comes  to  the  knowledge  of 
the  agent  pending  the  transaction  must  be 
presumed  to  come  to  the' knowledge  of  the 
principal."  Ayers  v.  Probasco,  14  Kan.  175. 
"And  knowledge  of  an  agent,  acquired  pre- 
vious to  the  agency,  but  actually  present 
while  acting  for  his  principal  in  a  particu> 
lar  transaction  or  matter,  will  be  deemed 
notice  to  the  principal."  Bank  v.  Hallen- 
beck  (Minn.)  13  N.  W.  145.  "Whatever  the 
agent  knows  concerning  a  matter  connected 
M'lth  bis  agency,  bis  principal  Is  bound  to 
know."  Jai-vis  v.  Campbell,  23  Kan.  370. 
The  case  of  NIcklissou  v.  Holman,  17  Kan. 
22,  was  an  action  to  set  aside  a  certain  sale 
and  conveyance  of  real  estate  made  by  Mrs. 
Holman,  through  her  agents,  C.  Holman  and 
J.  R.  Hlbbard,  to  Nicklisson.  It  was  claim- 
ed that  false  statements  were  made  In  ref- 
erence to  the  sale,— not,  however,  made  di- 
rectly to  Mrs.  Holman,  but  made  to  her 
agent,— and  that  such  statements  were  not 
communicated  to  her.  The  court  said:  "The 
'alleged  false  and  fraudulent  statements 
were,  however,  not  made  directly  to  Mrs. 
Holman,  but  were  made  to  her  agents,  and  it 
is  not  claimed  that  such  statements  were 
never  communicated  to  her.  Whether  this 
is  true,  or  not,  as  a  fact,  it  is  not  true  in  law. 
In  law,  whatever  comes  to  the  knowledge  of 
an  agent  comes  to  the  knowledge  of  the 
principal,  and  whatever  is  done  by  an  agoit, 
within  the  scope  of  his  agency,  is  done  by 
the  principal.  The  agent,  with  reference  to 
third  parties,  and  within  the  scope  of  bis 
agency,  is,  to  all  intents  and  puri>oseB,  the 
principal."  And  it  Is  further  proven  In  this 
action  that  Westerman  accepted  the  cash 
and  notes  paid  and  given  by  Evans,  paid 
Cathcart  &  Hutchlns  their  commissions  for 
making  the  sale,  and.  thereby  ratified  their 
action.  And  when  one  voluntarily  accepts 
the  proceeds  of  an  act  done  by  one  assuming 
(though  without  authority)  to  be  his  agent, 
he  ratifies  the  act,  and  takes  It  iis  his  own, 
with  all  the  burdens  as  well  as  Its  benefits. 
Waterson   v.    Rodgers,   21    Kan.    529.     We 


think  the  evidence  Is  snfflclent  to  charge' 
Westerman  with  'notice.  But,  as  we  have 
said,  the  trial  court  made  special  findings 
upon  the  facts  In  this  case,  and  these  find- 
ings are  supported  by  a  preponderance  of  the 
testimony;  and,  were  the  testimony  weaker 
than  it  Is,  we  would  not  feel  authorized  to 
reverse  the  judgment,  or  grant  a  new  trlaL 
The  Judgment  In  this  case  will  be  affirmed. 
All  the  Judges  concurring. 


a  Kan,  App.  Sn 
DAVIS  et  al.  v.  BINGER. 
(Court  of  Appeals  of  Kanaas,  Northern  Depart- 
ment, 0.  D.    Sept.  18,  1895.) 

Affbal—Rbcobd— Review  of  Ordbb— Cabs 
Maps. 

1.  Tn  Older  to  be  available  on  review  is 
error,  a  case  made  must  be  complete  and  per- 
fect when  settled,  Bimed,  and  attested.  It  can- 
not be  supplemented  and  perfected  afterwards. 
And  where  the  case  made  does  not  affirmatively 
show  that  it  is  complete,  this  court  will  not  con- 
sider alleged  errors. 

2.  The  object  of  a  case  made  is  to  present 
to  an  appellate  court,  complete  in  itself,  a  state- 
ment of  so  much  of  the  proceedings  and  evi- 
dence or  other  matter  in  the  action  as  may  be 
necessary  to  bring  to  the  notice  of  the  appel- 
late court  the  errors  complained  of.  It  must 
embrace  and  include  all  that  is  necessary  for  a 
full  understanding  of  the  questions  submitted 
for  decision. 

(SyUabus  by  the  Court) 

Error  from  district  court,  Mitchdl  county; 
Cyrus  Heren,  Judge. 

Action  by  Abraham  Ringer  against  Henry 
Davis  and  T.  J.  Crawford.  Judgment  for 
plalntifF,  and  defendants  bring  error.  Af- 
firmed. 

L.  J.  Craus,  for  plaintiffs  In  error.  A.  H. 
Ellis,  E.  a  Ellis,  and  F.  T.  Bumham,  for  de- 
fendant in  error. 

GILKESON,  P.  J.  An  attempt  was  made 
in  this  proceeding  to  bring  here  for  review 
certain  alleged  errors  committed  by  the  dis- 
trict court  of  Mitchell  county  In  overmling 
defendants'  demurrer,  receiving  and  reject- 
ing certain  evidence,  in  refusing  to  give  de- 
fendants' Instructions,  In  giving  certain  in- 
structions. In  overruling  defendants'  motion 
for  a  new  trial,  and  In  rendering  Judgment 
for  plaintifF.  A  Jury  was  Impaneled  in  this 
case  and  general  verdict  rendered,  and  no 
special  findings  of  fact  were  returned  by 
the  court  or  Jury.  Some  of  the  evidence,  in- 
structions of  the  court,  and  pleadings  are  in- 
corporated therein,  and  to  it  are  attached 
certain  papers,  not  certified  or  referred  to, 
nor  bearing  any  marks  by  which  they  can  be 
Identified  as  relating  to,  or  a  part  of,  the  case 
made.  And  its  sufficiency  Is  challenged  in 
this  court  It  shows  upon  its  face  that  it  is 
not  complete,  not  even  in  the  condition  it  now 
is,  when  served  upon  counsel,  or  presented 
to  the  Judge,  and  by  him  signed  and  settled. 
If  we  were  called  upon  to  decide  what  the 
papers  attached  really  are,  we  could  not  de- 
termine.   They  might  or  might  not  be  copie* 
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of  record  evidence  which  had  been  omitted. 
Hoc  coold  we  say  when  they  were  sapple- 
mented.  And  upon  examination  of  the  whole 
ease  made,  we  are  unable  to  say  that  It  con- 
tains BO  much  of  the  proceedings  and  evi- 
dence, or  other  matters  in  the  action,  aa  may 
lie  necessaiy  to  present  the  errors  complained 
of  to  this  conrt  We  cannot  go  outside  of  the 
case  made  and  search  for  these  matten^  nor 
can  we  consider  anything  dehors  the  case 
■ettled  and  signed.  It  should  be  complete, 
without  the  necessity  of  support  aliunde.  It 
■boald  be  complete  when  It  to  settled  and 
signed.  Transportation  Go.  v.  Palmer,  19 
Kan.  471.  It  might  be  said  that  the  plaln- 
tlfls  In  error  have  attempted  to  combine  a 
case  made  with  a  transcript  of  the  record; 
bat  this  Is  a  practice  unauthorized  by  the 
Cod&  It  must  be  one  or  the  other;  and.  In 
tlieir  attempt  to  combine  them,  they  have 
failed  to  obtain  any  benefit  from  either,  and 
have  fiillen  between  the  two.  The  plalntlfTs 
In  error  have  not  sufBciently  presented  their 
case  made  to  this  court  to  obtain  a  review. 
The  case  made  must  contain  a  statement  of 
■o  much  of  the  proceedings  and  evidence^  or 
other  matters  In  the  action,  as  may  be  neces- 
sary to  present  errors  complained  of  to  this 
conrt.  Transportation  Co.  v.  Palmer,  19 
Kan.  471.  The  rule  Is  well  established  in 
this  state  "that,  where  the  case  made  Itself 
does  not  affirmatively  show  that  It  Is  com- 
plete, an  appellate  court  will  not  consider  al- 
leged errors."  No  error  appearing  In  the 
record,  the  judgment  of  the  court  below  will 
be  affirmed.     All  the  Judges  concurring. 

O  Kan.  A.  100) 

OUT  OP  SAUNA  V.  WAIT. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Sept  9,  1895.) 

COUBT  OF  APPEAUI— JORISOICTIOK. 

The  court  of  appeals  has  no  jurisdiction 
to  review  a  judgment  of  the  district  court,  in 
Ctvor  of  the  defendant  on  quashing  a  oomplaimt 
charging  a  violation  of  a  city  ordinance. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Saline  county; 
R.  F.  Thompson,  Judge. 

A.  C.  Walt  having  been  found  guilty  In  a 
police  court  of  violating  an  ordinance,  the 
district  court,  on  appeal,  quashed  the  com- 
plaint, and  plaintiff,  the  city  of  Sallna,  ap- 
peals.    Certified  to  supreme  cotirt 

J.  B.  Hutchinson,  for  appellant  Bishop  & 
BnitA,  for  api)eUee. 

OLAKK,  J.  The  defendant,  A.  O.  Walt, 
was  charged  in  the  police  court  in  the  city 
of  Sallna  with  the  violation  of  Ordinance 
Na  866  of  said  dty,  entlUed,  "An  ordi- 
nance to  regrnlate  the  use  of  hacks  and  other 
vehicles  and  to  prescribe  a  punishment  for 
the  violation  of  the  same."  He  was  found 
gnllty,  and  adjudged  to  pay  a  fine  and  the 
costs  of  prosecution.  He  appealed  to  the 
district  court  of  Saline  county,  and  at  the 
September,  1884,  term  thereof,  on  hto  motion. 


the  said  complaint  was  quashed,  and  the 
plaintiff  was  adjudged  to  pay  the  costs.  To 
this  ruling,  decision,  and  judgment,  the  city 
of  Sallna  duly  excepted,  and  prosecuted  Its 
appeal  to  the  supreme  conrt  All  of  said 
proceedings  were  had  prior  to  the  enactment 
of  chapter  96  of  the  Laws  of  1893,  entitled, 
"An  act  creating  appellate  courts,  defining 
their  Jurisdiction  and  the  proceedings  there- 
in." Subseanent  thereto,  said  cause  not  hav- 
ing been  submitted  to  the  supreme  court, 
the  record  thereof  was  certified  to  this  court 
for  review. 

Under  section  1  of  the  act  above  referred 
to,  the  Jurisdiction  of  the  supreme  court,  and 
the  procedure  therein,  except  as  otherwise 
declared  In  said  act,  remain  the  same  as 
they  were  prior  to  said  enactment  By  sec- 
tion 2,  two  additional  courts  of  record  were 
created,  to  be  known  and  styled  as  the 
courts  of  appeals  of  the  Northern  and  South- 
ern dejjartments,  respectively;  and  the  juris- 
diction of  said  courts  of  appeals  Is  defined 
and  declared  by  section  9,  from  an  examina- 
tion of  which  it  will  be  observed  that  the 
appellate  jurisdlctlcm  of  said  courts  is  limit- 
ed to  all  cases  of  appeal  from  convictions 
for  misdemeanor  In  the  district  and  other 
courts  of  record;  also,  In  all  proceedings  in 
error,  as  allowed  by  law,  taken  from  orders 
and  decisions  of  the  district  and  other 
courts  of  record,  or  the  judge  thereof,  except 
probate  courts,  In  civil  actions  before  final 
judgment,  and  from  all  final  orders  and 
Judgments  of  such  courts,  wltbbi  their  re- 
spective divisions,  where  the  amount  or 
value  does  not  exceed  $2,000,  exclusive  of 
Interest  and  costs.  Before  this  court  will  re- 
view a  judgment  of  an  inferior  court.  It 
must  first  appear  that  It  has  jurisdiction  of 
the  subject-matter  thereof,  otherwise,  its 
judgments  would  be  of  no  validity  or  bind- 
ing force.  That  this  prosecution  in  the  court 
below  was  In  the  nature  of  a  criminal  action, 
there  appears  tp  be  no  question,  under  the 
decisions  of  our  supreme  court  Hence,  the 
judgment  therein  can  be  reviewed  only  upon 
appeal,  and  not  upon  petition  In  error.  The 
courts  of  appeals  are  given  appellate  juris- 
diction In  appeals  from  convictions  for  mis- 
demeanors In  the  district  and  other  courts  of 
record,  but  Jurisdiction  to  hear  and  deter- 
mine an  appeal  from  a  judgment  In  favor  of 
the  defendant  on  quashing  a  complaint  or 
information  Is  not  conferred  upon  said 
courts.  Hence,  the  record  Is  not  properly 
here,  and  the  same  will  be,  by  the  cl^k,  r»- 
tnmed  to  the  supreme  court,  with  a  copy  of 
this  opinion.   All  the  judges  concurring. 


(1  Kan.  A.  W) 
cm  OP  JUNCTION  CITT  v.  BLADKa 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.     Sept  18.  1895.) 
DarBOTiva  Btbbbts — Bvidbncb — iMsiaocnoss — 

VlBW  BY    JURT. 

1.  It  is  error  to  permit  witnessM  to    give 
their  opinions,  over  the  objection  of  defendant. 
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whether  street  croBsings  are  dangerous  op  safe, 
■who  are  not  shown  to  be  experts,  or  possessed  of 
any  particular  skill  or  knowledge  with  reference 
to  street  crossings,  but  who  have  merely  seen 
the  street  crossing  at  which  the  accident  in  the 
present  case  occurred. 

2.  It  is  inadmissible  for  the  plaintiff,  for  the 
purpose  of  showing  her  injuries,  their  character 
or  extent,  or  in  order  to  enhance  her  damages, 
or  for  any  other  purpose,  to  introduce  eyidence 
to  prove  her  financial  condition. 

3.  It  is  not  necessary,  in  order  to  charge  a 
city  with  negligence  or  carelessness  for  oeiective 
street  crossings,  that  notice  of  the  defect  should 
be  brought  to  it  by  actual  complaint.  If  the 
city  carelessly  and  negligently  permits  defects 
to  exist  in  its  street  crossings,  no  matter  how 
caused,  for  so  long  a  time  that  notice  is  pre- 
samabie,  then  it  becomes  liable  if  a  person  is 
injured  thereby  without  fault  or  negligence  on 
the  part  of  the  party  injured. 

4.  An  instruction  which  .clearly  indicates  to 
the  jury  that  a  material  fact  in  dispute  does  or 
does  not  exist  is  erroneous. 

5.  A  trial  court,  in  all  cases,  should  give 
such  instructions  as  are  applicable  to  the  facts 
proven  and  the  issues  raised  in  the  case,  and 
should  embody  therein  the  legal  definition  or 
definitions  of  the  important  technical  words 
and  phrases  which  are  used,  and  are  necessary 
to  be  understood  by  the  jury  for  a  proper  de- 
termination of  the  case.  And,  when  the  in- 
struction given  fails  so  to  do,  it  is  error  for 
the  court  to  refuse  an  instruction  asked  which 
so  defines  such  words. 

6.  Testimony  of  general  habits  of  careful- 
ness is  too  remote  to  raise  a  presumption  that 
they  have  been  exercised  in  any  given  case. 

7.  The  inspection  of  a  place  by  the  jury  is 
not  evidence,  but  merely  comes  in  aid  thereof, 
and  the  information  which  the  jury  may  acquire 
from  making  the  view  is  not  to  be  elevated  to 
the  character  of  exclosive  or  predominating  evi- 
dence. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Geary  county; 
.Tames  Humphrey,  Judge. 

Action  by  Harriet  Blades  BRalnst  the  city  of 
Junction  City.  Judgment  for  plaintiff.  De- 
fendant brings  emte.    Reversed. 

John  O.  Marshall  and  Thos.  Dever,  for 
plaintiff  in  error.  Humphrey  &  Laundy,  for 
defendant  in  error. 


GILKESON,  P.  J.  This  was  an  action 
brought  by  Harriet  Blades  against  the  city  of 
Jimctlon  City  for  injuries  resulting  from  a  fall 
caused  by  an  alleged  defect  in  the  construction 
of  a  culvert  and  street  crossing.  The  answer 
was  a  general  denial,  and  the  further  defense 
of  contributory  negllpence.  Trial  had  before 
court  and  Jury,  which  resulted  In  a  general 
verdict  and  special  findings  In  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
sum  of  $1,870.  Motion  was  made  by  the  de- 
fendant for  new  trial,  upon  several  grounds, 
but  was  overruled,  and  new  trial  refused,  and 
judgment  rendered  in  favor  of  the  plaintiff 
against  said  defendant  for  the  sum  of  $1,870, 
and  the  defendant  then  brought  the  case  to 
this  court  for  review. 

The  facts  In  this  case  appear  to  be  substan- 
tially as  follows:  The  plaintiff  below,  while 
'.Tossing  Eighth  street,  which  runs  east  and 
west  on  the  west  side  of  Adams  street  (run- 
ning north  and  south),  about  8  o'clock  on  the 


evening  of  June  8,  1894  (said  evening  being 
very  dark,  on  account  of  an  approaching 
storm),  stepped  from  a  crossing  (or,  rather,  the 
covering  of  a  culvert,  which  was  generally 
used  as  a  street  crossing)  into  the  culvert,  26% 
inches  In  depth,  falling  vicdently  upon  some 
broken  stone  (or,  rather,  bard  substance)  in 
the  bottom  thereof ,  thereby  sustaining  Injuries, 
viz.  fracture  of  the  lower  end  of  the  outward 
bone  of  the  leg,  with  a  dislocation  at  tbe  ankle 
joint,  and  receiving  numerous  bruises  on  ber 
body,  and  particularly  about  tbe  chest.  Tbat 
this  culvert  oc  ditch  is  at  tbe  outside  of  tbe 
sidewalk  line,  and  extends  a  ccoisiderable  dis- 
tance both  north  and  soutb  of  the  covering. 
The  south  end  of  the  covering,  on  Adams 
street,  extends  as  far  south  as  the  sidewalk 
on  tbe  south  side  of  Eighth  street,  but  on  tbe 
north  it  does  not  extend  as  far  north  as  the 
sidewalk  on  the  north  side  of  ]SIghth  street. 
There  are  no  sidewalks  on  the  west  side  of 
Adams  street,  at  or  near  where  It  crosses 
Eighth  street,— merely  a  footpath.  Nm:  Is 
there  any  street  crossing,  prc^erly  speaking, 
over  Eighth  street,  on  tbe  west  side  of  Ad- 
ams; and  tbe  top  of  this  culvert  or  ditch,  be- 
ing planked,  has  been  for  a  number  of  years 
used  by  the  people  generally  as  a  street  cross- 
ing. The  ditch  and  covering  were  constructed 
•some  8  or  10  years  jwevlous  to  the  accident, 
and  had  been  In  the  same  condition  that  tbey 
■were  on  the  night  of  the  8th  of  June  ever 
since. 

1.  Tbe  first  error  complained  of  Is  In  permit- 
ting H.  G.  Sawtelle  to  answer  certain  ques- 
tions In  reference  to  the  other  accidents  hap- 
pening on  this  sidewalk.  We  believe  that  such 
testimony  was  admissible,  as  tending  to  eatab- 
llsb  the  condition  of  tbe  sidewalk.  One  of  tbe 
facts  It  was  necessary  to  establish  in  this  ac- 
tion ■was  the  condition  of  this  sidewalk.  Of 
course,  this  could  be  proven  In  different  ■ways. 
and  by  other  evidence  than  that  of  other  acci- 
dents. This  is  not  the  most  practical  and  pos- 
itive evidence  of  which  the  case  is  susceptible, 
but  the  simple  fact  there  were  other  accidents 
on  this  culvert  or  crossing  would  tend  to  show 
it  ■was  unsafe.  When  the  question  of  the  prop- 
er condition  or  safety  of  anything  constructed 
is  to  be  determined,  evidence  tending  to  sbo^v 
that  it  served  the  purpose  for  •which  It  ■was 
designed  is  always  competent,  and  often  most 
satisfactory  and  conclusive  in  its  character. 
On  the  other  hand,  evidence  to  show  that  fre- 
quent and  repeated  accidents  result  from 
its  use  would  be  testimony  to  show  that  It  was 
not  properly  constnicted.  This  crossing  had 
been  tested  by  actual  use,  and  this  evidence 
tended  to  show  it  was  dangerous  and  unwafc. 
City  of  Topeka  v.  Sherwood,  39  Kan.  690,  18 
Pac.  933.  In  permitting  said  witness  to  an- 
swer qiiestion  No.  178,  and  give  his  opinion  as 
to  ■whether  or  not  the  culvert  was  safe,  wp 
think  the  court  erred.  City  of  ParsMis  v. 
Lindsay,  26  K»n.  426;  City  of  Topeka  v.  Sher- 
wood, 39  ICan.  090, 18  Pac.  933. 

2.  The  next  error  assigned  Is  In  permlttlnK 
the  plaintiff  to  testify  as  to  ber  financial  con- 
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dltion.  We  cannot  agree  with  counsel  for  de- 
fendant In  error  that  this  was  designed  to 
show  the  amount  of  damages.  The  answer 
8X)eaks  for  Itself,  and  Is  a  statement  of  the 
plaintiff's  financial  condition.  This  is  never 
competent.  To  permit  the  introduction  of  this 
kind  of  testimony  is  virtually  to  impose  upon 
the  city  the  burden  of  supporting  the  plaintiff. 
This  the  law  does  not  require.  The  law  treats 
all  persons  alike,  whether  rich  cs*  poor;  and 
the  plaintiff  cannot  show  that  he  is  either  rich 
or  iwor,  for  the  purpose  of  enhancing  hirf  dam- 
ages. City  of  Parsons  v.  Lindsay,  26  Kan. 
426.  The  plaintiff  has  a  right  to  show  the 
nature  or  extent  of  her  Injuries;  her  suffering; 
the  length  of  time  she  was  disabled;  the  value 
of  her  time;  her  expense  in  being  cured;  her 
condition  with  respect  to  the  Injuries  at  the 
time  of  the  trial;  the  effect  the  Injuries  will 
have  upon  her  In  the  future.  And  the  latter 
(the  effect  of  the  Injuries)  may  be  proven  by 
professional  opinion  of  the  physician  or  sur- 
geon who  has  made  a  sufilcieut  examination  of 
the  Injuries.  But  It  is  certainly  Incompetent, 
for  the  purpose  .of  showing  the  nature  or  char- 
acter or  extent  of  her  injuries,  for  the  pur- 
pose of  enhancing  the  damages  which  she  ex- 
pects to  recover  of  the  plaintiff  In  ■error,  to 
prove  her  pecuniary  condition,  whether  she 
Mras  rich  or  whether  she  was  poor.  She  might 
with  as  much  propriety  be  allowed  to.  testify 
as  to  her  social  condition,  or  her  religious  af- 
filiations. Neither  of  these  would  throw  any 
light  upon  the  character  or  extent  of  her  Inju- 
ries, nor  could  they  tend  in  any  way  to  show 
how  much  she  was  damaged,  nor  in  any  way 
enhance  or  diminish  the  amount  for  which  the 
plaintiff  could  recover.  Kansas  Pac.  Ry.Co.v. 
Pointer,  9  Kan.  620. 

3.  Plaintiff  in  error  complains  of  the  overrul- 
ing of  Its  demurrer  to  evidence.  "A  demurrer 
to  the  evidence  should  not  be  sustained  where 
there  is  some  proper  evidence  to  establish  ev- 
ery material  allegation  of  the  petition."  Steel- 
smitb  v.  Union  Pac.  R.  Co.  (Kan.  App.  N.  D.; 
just  decided)  40  Pac.  992. 

4.  Again,  the  plaintiff  in  error  complains  that 
the  court  erred  in  not  allowing  plaintiff  In  er- 
ror to  show  that  no  complaint  had  ever  been 
mad^  to  the  city,  or  Its  officers,  that  the  place 
where  the  accident  occurred  was  unsafe.  We 
do  not  think  that  the  plaintiff  In  error  was 
prejudiced  by  this  refusal.  "Complaint  to  the 
city  authorities  Is  not  necessary,  to  charge  the 
city  with  negligence  or  carelessness,  If  it  per- 
mits defects  to  exist  for  so  long  a  time  that 
notice  Is  presumable."  City  of  Atchison  v. 
King,  9  Kan.  650;  City  of  Kansas  City  v. 
Bradbury,  45  Kan. -381,  25  Pac.  889;  Jansen 
V.  City  of  Atchison,  16  Kan.  358.  In  this 
case  the  petition  charges  that  the  city  made 
this  culvert,  or  dug  these  ditches,  thereby  ren- 
dering it  difficult  and  unsafe  for  i>ersons  to 
cross  the  street;  that  the  city  constructed  with 
boards  what  was  designed  to,  has  ever  since, 
and  does  now,  serve  the  purpose  both  of  a 
covering  of  the  culvert  running  underneath  the 
same,  and  a  crossing  over  which  persons  on 


foot,  passing  along  the  west  side  of  said  street, 
should  pass;  and  that  they  have  continued  for 
several  years  to  aUow  this  place  to  be  in  this 
condition.  We  perceive  no  error  In  the  ruling 
of  the  court  in  this  respect.    ' 

5.  Again,  the  plaintiff  In  error  complains  that 
the  court  erred  In  sending  tiie  Jury,  over  the 
objection  of  the  plaintiff  in  error,  a  second 
time,  to  view  the  place  where  the  accident  oc- 
curred. Section  277  of  the  Code  provides: 
"Whenever  In  the  opinion  of  the  court  it  Is 
proper  for  the  jury  to  have  a  view  •  •  • 
of  the  place  In  which  a  material  fact  occurred, 
it  may  order  them  to  be  conducted  In  a  body," 
etc.  This  unquestionably  leaves  the  matter  of 
viewing  the  place  to  the  discretion  of  the 
court,  and  has  been  repeatedly  so  held  by  the 
supreme  court  of  this  state.  There  Is  no  limit 
as  to  the  number  of  views  that  may  be  or- 
dered. In  fact,  the  language  of  the  statute, 
"whenever  in  the  opinion  of  the  court,"  nega- 
tives such  a  conclusion.  And  we  see  no  rea- 
son why  this  should  not  be  so.  In  fact,  we 
can  see  many  circumstances  that  might  arise, 
in  the  trial  of  an  action,  that  would  render  a 
second,  or  even  a  third,  view  of  the  place  very 
Important  We  fully  agree  with  counsel  for 
plaintiff  In  error  that  such  a  view  Is  not  testi- 
mony, but  comes  in  aid  of  testimony,  but  we 
cannot  si^  that  by  sending  them  a  second 
time  any  such  Inference  as  is  contended  for 
by  plaintiff  in  error  can  be  drawn.  As  was 
said  by  Simpson,  C,  In  Cougblen  v.  Railway 
Co.,  36  Kan.  422,  13  Pac.  813:  "We  will  not 
undertake  to  discuss  the  varying  Impressions 
that  might  be  conveyed  to  the  mind  of  the 
jury  by  a  {second]  view  of  the  premises.  We 
are  bound  to  presume  that  the  purpose  of  the 
legislature  in  allowing  them  to  be  taken  to 
the  locality  is  a  wise  one,  and.  In  the  absence 
of  a  proper  showing,  there  are  no  means  of 
determining  whether  the  view  Is  favorable  or  • 
unfavorable  to  the  plaintiff  in  error." 

6.  The  next  assignment  of  error  is  upon  the 
giving  of  paragraph  4  of  the  instructions,  viz. : 
"The  evidence  tends  to  show  tiiat  the  plaintiff 
had  crossed  the  bridge  frequently  before  in  the 
daytime,  and  on  the  night  in  question  was  pro- 
ceeding cautiously  over  it,  but  miscalculateil 
the  distance  she  had  gone  over  it,  and,  with- 
out fault  on  her  part,  fell  over  the  end  of  tlie 
bridge  into  the  ditch,  and  received  the  inju- 
ries now  complained  of.  •  •  •"  The  lan- 
guage used  In  these  instructions  Is  not  the 
most  appropriate,  and  they  could  have  been 
couched  in  much  more  fitting  terms.  Counsel 
for  defendant  In  error  complains  that  the  crit- 
icism upon  the  Instruction  arises  from  the  fact 
that  counsel  for  plaintiff  In  error  does  not  un- 
derstand the  meaning  of  the  word  "tends."  If 
this  is  such  a  term  as  would  confuse  counsd, 
how  are  we  to  say  what  the  jury  thought  it 
meant?  Trial  courts  ought  to  be  very  careful 
not  to  Imxwse  an  opinion  as  to  facts  In  dispute, 
for  it  Is  well  recognized  that  juries  have  a 
great  respect  for  opinions  of  the  trial  court, 
and  are  always  on  the  alert  for  some  intima- 
tion as  to  what  the  trial  court  thinks  of  the 
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case.  Taking  this  paragraph  as  a  whole,  and 
considering  It  altogether,  we  think  it  errone- 
ous. 

7.  The  next  error  assigned  is  the  giving^  of 
paragraph  No.  6  of  the  court's  instructions, 
and  refusing  to  give  paragraph  No.  4  asked 
by  the  plaintiff  in  error.  It  would  have  been 
■well  for  the  court  to  have  given  in  the  general 
charge  a  definition  of  "ordinary  care,"— what 
ordinary  care  would  be  under  certain  circom- 
Btances.  He  should  have  said  to  the  Jury 
ttiat  if  the  plaintiff  knew  the  crossing,  and 
that  It  was  dangerous,  and  the  night  dark, 
then  It  required  greater  diligence  and  care 
than  it  would  under  other  circumstances,  and 
at  other  times.  CkH-lett  v.  City  of  Leaven- 
w<Hth,  27  Kan.  673;  Osage  City  v.  Brown,  Id. 
74.  But  this  care,  whatever  it  would  be,  still 
would  be  ordinary  care;  and  ordinary  care 
and  caution  are  all  that  is  required  at  any 
time  to  avoid  the  dass  of  injuries  complained 
of  in  this  actlcm,  and  what  constitutes  them 
must  be  determined  by  the  facts  in  each  case. 
The  expression  "ordinary  care"  is  generally 
d^ned,  "Such  care  as  is  usually  exercised  un- 
der like  circumstances  by  persons  of  average 
prudence."  "The  term,  like  many  other  things 
in  law,  is  incapable  of  exact  definition.  It  is 
a  relative  term,  and,  in  order  to  be  ordinary 
care,  it  must  accommodate  itself  to  the  exigen- 
cies of  the  case  In  which  it  is  exercised." 
Qulrkv.BlevatOTCo.  (Mo.)28S.W.1080.  Un- 
der the  circumstances  of  this  case,  owing  to 
the  omission  from  the  general  charge  of  any 
definition  or  explanation  of  the  term  "ordinary 
care,"  as  above  stated,  we  think  it  was  proper; 
and  the  court  erred  in  refusing  to  give  the 
second  snbdivlsicm  of  paragraph  4,  which  con- 
tains such  definition  or  explanation,  as  re- 
quested by  the  plaintiff  in  error,  and  in  giving 
paragraph  6.  It  is  also  contended  that  the 
court  erred  in  giving  the  following  instruction: 
"Tou  have  seen  the  plaintiff,  and  heard  the 
testimony,  and  also  the  testimony  respecting 
her  habits  of  carefulness.  You  can  Judge, 
therefore,  whether  she  is  a  heedless  or  care- 
ful and  prudent  person,  and  also  with  what 
degree  of  care  and  prudence  she  was  proceed- 
ing, in  crossing  the  bridge  on  the  night  in 
question;  and,  if  she  used  due  precaution  to 
avoid  Injury,  she  cannot  be  chargeable  with 
contributory  negligence."  While  this  instruc- 
tion is  applicable  to  testimony  admitted  in 
this  case  without  objection,  we  cannot  say 
that  it  Is  correct  It  gives  the  jury  to  under- 
stand that,  if  the  plaintiff  was  usually  careful, 
she  was  so  on  the  night  in  question.  Ordi- 
nary habits  of  carefulness  raise  no  presump- 
tion that  they  are  always  Indulged  in.  It  is 
well  known  that  very  prudent  people  some- 
times act  very  imprudently.  Testimony  of  gen- 
eral habits  of  carefulness  is  too  remote  to  raise 
the  presumption  that  they  are  exercised  upon 
any  particular  occasion.  4n  giving  this  instruc- 
tion, therefore,  we  think  the  court  erred. 

8.  The  next  error  complained  of  is  in  the 
giving  of  the  following  instruction:  "You  have 
also  seen  the  place  where  the  injury  to  the 


plaintlfr  is  said  to  have  occurred.  You  are  en- 
titled to  form  your  own  judgment  as  to  whetb-- 
er  the  bridge  was  a  reasonably  safe  crossing 
of  Eighth  street  on  a  dark  night,  and  unllghted 
street.  You  are  not  bound  by  the  testimony 
of  those  who  have  given  their  opinion  on  the 
subject.  You  should  consider  them  in  the  light 
of  your  loioVledge  and  judgment,  gathered 
from  the  view  of  the  locality."  Two  or  three 
lines  of  tills  instruction  are  open  to  criticism. 
The  language  used  by  the  court  in  the  last 
subdivision  above  is  perhaps  stronger  than  it 
should  be,  and  would  warrant  the  jury  in  ren- 
dering a  verdict  on  a  material  fact  In  this 
case,  viz.  the  safeness  or  unsafeness  of  the 
crossing  In  question,  upon  their  own  judg- 
ment, from  what  they  saw,  regardless  of  any 
of  the  sworn  testimony  in  the  case.  This  is 
erroneous.  The  inspection  of  the  place  in 
question  la  not  evidence,  but  merely  comes  in 
aid  thereof.  We  understand  that  the  object 
of  a  view  is  to  acquaint  the  jury  with  the  phy- 
sical situation,  condition,  and  surroundings  of 
the  thing  viewed.  As  said  by  Judge  Thomp- 
son in  his  work  on  Trials:  "But  the  evidence 
which  the  jury  may  acquire  from  making  the 
view  is  not  to  be  elevated  to  the  character  of 
exclusive-  or  predominating  evidence.  Tli^ 
are  not  to  disregard  other  evidence  ia.  regard 
to  the  character  and  value  of  the  prc^)erty,  and 
an  instruction  which  conveys  to  them  the  im- 
pression that  they  may  do  so  is  erroneous." 
And  this  view  has  been  adc^ted  by  the  su- 
preme court  of  this  state.  City  of  Topeka  v. 
Martlneau,  42  Kan.  387,  22  Fac.  419;  BaUroad 
Co.  V.  Mourlquand,  45  Kan.  170,  25  Pac.  567. 
As  to  the  special  questions  and  answers  of  the 
jury,  we  shall  only  say  that  they  are  unsatis- 
factory, but  cannot  say  that  the  defendant  was 
prejudiced  thereby.  For  the  reasons  herein 
set  forth  the  judgment  in  this  case  will  be  re- 
versed, and  cause  remanded  for  new  trial  In 
accordance  with  the  views  herein  expressed. 
All  the  Judges  concurring. 


BANK  OP  LE  ROY  v. 


(1  Kan.  App.  389) 
BARDINO.i 


(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     July  16.  1895.) 

Action    to    Recover    Special    Deposit  —  Bov- 

FioiENOT  OF  Petition— Gabnishmext—Effeoi 

OF  Obdbu  to  Fat  Moket  into  Coukt. 

1.  It  is  held  that  the  petition  in  this  case 
states  a  cause  of  action,  in  ordinary  and  con- 
cise language,  and  without  repetition,  and  the 
evidence  in&oduced  by  plaintift  in  the  court  be- 
low tended  to  prove  all  the  allegations  thereof. 
Therefore,  all  the  motions  attacking  the  peti- 
tion, and  the  demurrer  to  the  evidence,  wer« 
properly  overruled. 

2.  A  special  deposit,  made  by  H.,  to  be  paid 
to  D.  &  \V.  upon  their  joint  check,  and  not 
otherwise,  upon  which  the  conditions  have  not 
been  complied  with  for  16  months,  should,  npon 
demand,  be  paid  to  said  H. 

3.  An  order  of  a  justice  of  the  peace,  to  the 
aarnishee,  to  pay  money  into  court,  is  not  a 
Judgment     It   simply    gives   the    creditor    the 

X  Rehearing  denied  Oct  1,  1805, 
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same  rixbt  to  enforce  the  payment  of  the  mon- 
ey that  the  debtor  preTiously  had.  IS  Kan. 
22. 

(Syllabns  by  the  Gonrt.) 

Brror  from  district  court,  CJoftey  county; 
Charles  B.  Graves,  Judge. 

Action"  by  H.  B.  Harding  against  the  Bank 
of  Le  Roy.  PlalntlfT  bad  Judgment,  and 
defendant  brings  error.    AfElrmed. 

This  Is  an  action  brought  in  the  district 
court  of  Coffey. county,  Kan.,  by  this  defend- 
ant in  error,  H.  B.  Harding,  as  plaintiff, 
against  this  plaintiff  in  error,  the  Bank  of 
L<e  Roy,  as  defendant,  to  recover  the  sum 
of  $829.94.  Judgment  was  rendered  in  the 
court  b^Iow  In  favor  of  said  plaintiff,  Hard- 
ing, and  said  defendant,  the  Bank  of  !« 
Koy,  brings  the  case  to  this  court  for  review, 
and  alleges  nine  assignments  of  error,  as 
follows:  "First.  The. said  district  court  err- 
ed in  overruling  the  motion  of  the  plaintiff 
in  error  to  require  the  said  defendant  in 
error  to  make  his  petition  more  definite  and 
certain  in  certain  particulars.  Second.  Said 
district  court  erred  in  overruling  the  fourth 
ground  of  motion  of  said  t>lalntiff  in  «Tor 
reqniring  said  defendant  in  error  to  make 
bis  reply  more  definite  and  certain.  Third. 
Said  district  court  erred  in  overruling  the  de- 
murrer of  plaintiff  in  MTor  to  the  third  cause 
of  the  amended  reply  of  the  said  defendant 
in  error.  Fourth.  Said  district  court  erred 
In  overruling  the  motion  of  the  plaintiff  in 
error  to  strike  from  the  second  and  third 
counts  of  said  reply  of  said  defendant  in 
error  certain  parts  thereof  In  said  motion 
specified.  Fifth.  Said  district  court  erred  in 
overruling  the  objection  of  plaintiff  in  a- 
lor  to  the  introduction  of  any  evidence  in 
said  action.  Sbcth.  Said  district  court  err- 
ed in  overruling  the  demurrer  of  the  plain- 
tiff In  error  to  the  evidence  Introduced  by 
the  defendant  In  error.  Seventh.  Said  dis- 
trict court  erred  in  overruling  the  objection 
of  the  plaintiff  in  error  to  the  introduction 
in  evidence  by  the  said  defendant  in  error 
of  the  aflldavit  of  J.  R.  Ahlefeld.  Eighth. 
Said  district  court  erred  in  overruling  the 
motion  of  the  plaintiff  in  error  for  a  new 
triaL  Ninth.  Said  district  court  erred  in  giv- 
ing judgment  for  said  defendant  in  error." 

The  petition  in  the  case  Is  &b  foUows  (omit- 
ting title):  "The  said  plaintiff,  H.  B.  Hard- 
ing, for  bis  petition  and  cause  of  action 
against  the  said  defendant,  the  Bank  of  Le 
Roy,  alleges:  That  it  (the  Bank  of  Le  Roy) 
Is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Kansas.  That  in  the 
month  of  December,  1887,  the  said  plaintiff 
deiKieited  with  the  said  defendant  the  sum 
of  two  thousand  eight  hundred  dollars,  and 
directed  the  said  defendant  to  pay  said  mon- 
eys to  divers  persons,  whose  names,  and  the 
amount  to  be  paid  to  each,  was  furnished  to 
the  said  defendant  by  the  said  plaintiff  at 
the  time.  Among  others,  the  plaintiff  direct- 
ed the  defendant  to  pay  to  I.  S.  De  Ford  and 
John  Wackman  eight  hundred  and  twenty- 


nine  dollars  and  ninety-four  cents,  which 
said  payment  was  to  be  made  upon  the 
joint  check  of  the  said  De  Ford  &  Wack- 
man, and  not  otherwise.  That  the  said  De 
Ford  &  Wackman  refused  to  draw  said 
money  so  deposited  as  aforesaid,  and  refused 
to  accept  the  same,  but,  upon  the  contrary, 
brought  suit  against  the  plaintiff,  and  ob- 
tained judgment  against  him  for  all  of  the 
moneys  due  from  the  plaintiff  to  said  par- 
ties,  which  judgrment  the  plaintiff  paid  in 
full.  That  before  the  bringing  of  this  suit 
the  plaintiff  demanded  of  the  defendant  said 
sum  of  money,  and  the  defendant  refused 
to  pay  the  same  to  the  plaintiff,  or  any  part 
thereof.  Wherefore,  an  action  hath  ac- 
crued to  the  plaintiff.  He  therefore  brings 
suit,  and  prays  for  a  judgment  against  said 
defendant  lor  said  sum  of  money  to  wit, 
eight  hundred  and  twenty-nine  dollars,  with 
the  interest  thereon,  at  seven. per  cent,  per 
annxmi,  from  the  Ist  day  of  January,  1887, 
and  the  costs  of  this  suit.  S.  S.  Kirkpat- 
rick.  Attorney  for  Plaintiff." 

I'he  said  petition  was  attacked  by  the  fO!* 
lowing  motion  (omitting  title):  "Comes  now 
the  said  defendant,  by  Redmond  &  Junklns, 
its  attorneys,  and  moves  the  court  to  require 
said  plaintiff  to  make  his  petition  herein 
definite  and  certain,  in  the  following  par- 
ticulars, to  wit:  First  That  plaintiff  state 
whether,  at  the  time  of  making  said  alleged 
deposit  with  the  defendant,  be  (the  piaintift) 
received  from  defendant  any  certificate  or 
other  written  evidence  of  such  deposit;  and, 
if  so,  that  the  plaintiff  set  out  in  his  petition 
a  copy  of  the  same.  Second.  That  plaintiff 
state  whether  he  dii-ected  the  said  defend- 
ant to  pay  said  money  to  divers  persons,  as 
alleged  in  his  petition,  orally  or  in  writing; 
and,  if  In  writing,  that  he  attach  to  or  set 
out  in  bis  petition  a  copy  of  such  written 
direction;  and,  if  orally,  then  that  the  plain- 
tiff set  out  the  particulars  fully,  as  to 
amounts,  and  names  of  persons  to  whom 
said  moneys,  by  plaintiff's  said  direction, 
were  to  be  paid.  Third.  That  plaintiff  state 
in  what  court  said  De  Ford  and  Wackman 
brought  suit  against  said  plaintiff,  and  who 
were  parties  plaintiff  and  defendants  there- 
in, and  what  judgment  was  rendered  there- 
in, together  with  the  date  of  such  judgment, 
and  that  plaintiff  state  when,  and  to  whom, 
he  paid  such  judgment.  Redmond  &  Jun- 
klns, Attys.  for  Defendant,"— which  said  mo- 
tion was  overruled. 

After  which  the  defendant  filed  the  follow- 
ing answer  (omitting  title):  "Comes  now  said 
defendant,  and,  for  answer  to  plaintiff's  peti- 
tion, says  First.  This  defendant  denies  each 
and  every  allegation,  averment,  matter,  and 
thing  in  plaintiffs  petition  contained.  Sec- 
ond. And  said  defendant,  for  a  second  and 
further  answer  herein,  says:  That  on  th6 
27th  day  of  December,  1886,  one  John  Wack- 
man deposited  with  this  defendant  the  sum 
of  ¥2,828.9S,  and  at  the  same  time  said  John 
Wackman  deposited  with  this  defendant  bi& 
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'lUtectlODS,  in  writing  signed  by  blm,  said  John 
Wackinan,  and  therein  and  thereby  directed 
said  defendant  to  pay  said  moneys  to  divers 
persons,  whose  names,  and  the  amount  to  be 
paid  to  each,  was  furnished  to  said  defend- 
ant in  said  direction  in  writing;  a  copy  of 
which  said  direction  in  writing  Is  hereto  at- 
tached, marked  'Exhibit  A,'  and,  by  Incorpo- 
ration, made  a  part  of  this  answer.  That 
hereafter,  and  In  pursuance  of  said  direction, 
ttils  defendant  paid  out  said  moneys  to  the 
several  persons  in  the  several  sums  as  there- 
in directed,  all  save  and  except  the  said  sum 
of  $829.94,  80  as  aforesaid  directed  to  be  paid 
out  upon  the  order  of  I.  S.  De  Ford  and  John 
Wackman.  That  no  order  of  I.  S.  De  Ford 
and  John  Wackman,  or  either  of  them,  for 
said  last-mentioned  sum  of  money,  or  any 
I>art  thereof,  has  ever  been  presented  to  this 
defendant,  nor  have  said  I.  S.  De  Ford  and 
John  Wackman  ever  demanded  of  this  de- 
fendant said  money,  or  any  part  thereof. 
That  after  said  moneys  were  deposited  with 
this  defendant  as  aforesaid,  and  while  there 
Btni  remained  with  this  defendant  said  ?829.- 
94  thereof,  on  the  15th  day  of  January,  A.  D. 
18S7,  one  J.  R.  Ahlefeld  commenced  before 
Q.  Wilkinson,  a  justice  of  the  peace  of  Le 
Roy  township,  in  said  county,  an  action 
against  said  John  Wackman  upon  account, 
and  In  said  action  a  garnishee  summons  was 
duly  served  upon  this  defendant  January  15, 
1887,  and  before  any  order  of  said  I.  S.  De 
Ford  and  John  Wackman,  or  either  of  them, 
had  been  presented  for  said  moneys,  and  be- 
fore any  demand  by  said  De  Ford  &  Wack- 
man, or  either  of  them.  And  thereafter  this 
defendant  appeared,  on  January  18,  1887,  be- 
fore said  Justice,  and  answered  upon  oath,  as 
garnishee,  in  regard  to  said  moneys  of  said 
John  Wackman  in  hands  of  this  defendant  as 
aforesaid;  and  upon  such  answer,  and  on 
conclusion  of  the  hearing  of  said  case,  on  the 
ISth  day  of  January,  1887,  it  was  duly  ad- 
judged by  said  justice  that  said  J.  R.  Ahle- 
feld have  and  recover  of  said  John  Wackmau 
the  sum  of  $300.  and  costs,  ?5.40,  and  it  was 
then  and  there  duly  ordered  by  said  justice 
that  this  defendant,  the  Bank  of  Le  Roy,  pay 
into  court  the  sum  of  ?305.40.  And  there- 
upon. In  pursuance  of  said  order  ond  judg- 
ment of  the  court,  this  defendant  did  pay  Into 
court,  of  said  moneys,  the  sum  of  $;W5.40. 
All  and  every  of  which  proceedings  will  more 
fully  appear  by  reference  to  the  records  and 
flies  of  said  Justice  court  That  after  said 
moneys  were  so  deposited  with  this  defendant 
as  aforesaid,  and  while  there  still  remained 
with  this  defendant  said  $82!).94  thereof,  on 
the  15th  day  of  January.  1887,  one  John  Fal- 
lakey  commenced  before  G.  Wilkinson,  a 
Jastiee  of  the  peace  of  I^e  Roy  township.  In 
said  county,  an  action  against  said  .Tohn 
Wackman  upon  account;  and  in  said  action 
a  garnishee  summons  was  duly  served  on  this 
defendant  on  January  15,  1887,  and  before 
any  order  of  said  I.  S.  De  Ford  and  John 
Wackman,  or  either  of  them,  had  been  pre- 


sented for  said  moneys,  and  before  any  de- 
mand thereof  by  said  De  Ford  &  Wackman, 
or  eithfer  of  them.  And  thereafter  this  de- 
fendant appeared,  on  January  18,  1887,  before 
said  justice,  and  answered  upon  oath,  as 
garnishee,  in  regard  to  said  moneys  of  said 
John  Wackman  in  hands  of  this  defendant  as 
aforesaid;  and  upon  such  answer,  and  on  con- 
clusion of  the  hearing  of  said  case,  on  the 
18th  of  January,  188V,  it  was^  duly  adjudged 
by  said  justice  that  said  John  Fallakey  have 
and  receive  of  said  John  Wackman  the  sum 
of  $300  and  costs,  $5.40,  and  it  was  then  and 
there  duly  ordered  by  said  justice  that  this 
defendant,  the  Bank  of  Le  Roy,  pay  into 
court  the  sum  of  $305.40.  And  thereupon,  in 
pursuance  of  said  order  and  Judgment  of  the 
court,  this  defendant  did  pay  Into  court,  of 
said  moneys,  the  sum  of  $305.40.  All  and 
every  of  which  proceedings  wlU  more  fully 
appear  by  reference  to  the  recwds  and  files 
of  said  Justice  court  That  after  said  moneys 
were  so  deposited  with  this  defendant  as 
aforesaid,  and  while  there  still  remained  with 
this  defendant  said  $820.94  thereof,  on  the 
15th  day  of  January,  1887,  one  Chns.  W. 
Becker  commenced  before  G.  Wilkinson,  a 
justice  of  the  peace  of  Le  Roy  township,  in 
said  county,  an  action  against  said  John 
Wackman  ui>on  account,  and  in  said  action 
a  garnishee  summons  was  duly  served  on  this 
defendant  on  January  15,  1887,  and  before 
an  order  of  said  De  Ford  &  Jolm  Wack- 
litan,  or  either  of  them,  had  been  presented 
for  said  moneys,-  and  before  any  demand 
thereof  by  said  De  Ford  &  Wackman,  or 
either  of  them.  And  thereafter  this  defend- 
ant appeared,  on  January  18,  1887,  before 
'said  justice,  and  answered  upon  oath,  as  gar- 
nishee, in  regard  to  said  moneys  of  said  John 
Wackman  in  hands  of  this  defendant  as  afore- 
said; and  upon  such  answer  and  the  condn- 
slon  of  the  hearing  of  said  case,  on  the  18tb 
day  of  January,  1887,  it  was  duly  adjudged 
by  said  justice  that  said  Chas  W.  Becker 
have  and  recover  of  said  John  Wackman  the 
sunt  of  $224  and  costs,  $5.40,  and  it  was  then 
and  there  duly  ordered  by  said  justice  that 
this  defendant  the  Bank  of  Le  Roy,  pay  into 
court  the  sum  of  $219.14,  and  thereupon,  in 
pursuance  of  said  order  and  judgment  of  the 
court,  this  defendant  did  pay  into  court,  of 
said  moneys,  the  said  sum  of  $219.14.  All 
and  every  of  which  proceedings  will  more 
fully  appear  by  reference  to  the  records  and 
files  of  said  justice  court.  That  said  several 
sums  of  money  so  paid  into  said  Justice  court 
in  said  three  several  actions  against  said 
John  Wackman,  amounting  to  the  sum  of 
$829.94,  are  the  same  moneys  and  funds  so 
as  aforesaid  originally  deposited  with  this  de- 
fendant as  aforesaid,  and  are  the  same  funds 
which  said  plaintiff  now  clahns  in  this  action. 
That  before  the  said  several  actions  wei-e 
commenced  against  said  John  Wackman  the 
said  plaintiff  was  Informed  and  had  due  no- 
tice that  said  several  actions  were  about  to 
be  commenced  against  said  John  Wackman, 
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and  that  said  funds  in  the  hands  of  this  de- 
fendant would  be  garnished  and  appropriated 
In  said  action,  as  the  property  of  said  John 
Wackman,  and  said  plaintiff  was  Inquired  of 
as  to  whether  he,  the  said  H.  B.  Harding,  had 
or  claimed  any  interest  in  said  funds,  and 
upon  said  information,  notice,  and  Inquiry, 
said  H.  B.  Harding,  then  and  there  dlsciaim- 
ed  any  right,  title,  or  tntereot  In  said  funds, 
of  all  which  Information,  notice,  and  Inquiry, 
and  of  the  said  disclaimer  oi'  said  H.  B.  Hor- 
ding thereto,  this  defendant  was  fully  Inform- 
ed and  had  due  notice  before  said  moneys 
iirere  paid  over  as  garnishee  as  aforesaid. 
That  before  the  said  several  actions  were 
commenced  against  said  John  Wackman  the 
said  I.  S.  De  Ford  was  Informed  and  had  due 
notice  that  said  several  actions  were  about 
to  be  commenced  against  said  John  Wack- 
man, and  that  said  funds  In  hands  of  this  de- 
fendant would  be  garnished  and  appropriated 
In  said  actions  as  the  property  of  said  John 
Wackman,  and  said  I.  S.  Ue  Ford  was  In- 
quired of  as  to  whether  be,  the  said  I.  S.  De 
Ford,  had  or  claimed  any  interest  In  said 
fnnds;  and  upon  such  Information,  notice, 
and  inquiry,  said  De  Ford  then  and  there  dis- 
claimed any  right,  title,  or  Interest  In  said 
funds.  Of  all  which  Information,  notice,  and 
inquiry,  and  of  the  disclaimer  of  said  I.  S. 
De  Ford,  thereto,  this  defendant  was  fully 
informed  and  had  due  notice  before  said 
moneys  were  paid  over  as  garnishee  afore- 
said. Wherefoie,  this  defendant  prays  Judg- 
ment against'  said  plaintiff  for  Its  costs.  Red- 
mond &  Junkins,  Attorneys  for  Defendant." 

"Exhibit  A.  Le  Roy,  Kansas,  Dec.  27th, 
1886.  Memorandum.  Whereas,  I  have  this 
day  made  settlement  with  H.  B.  Harding  and 
Go.  for  all  claims  against  them  on  account  of 
the  firms  of  De  Ford  and  Wackman  and  1. 
S.  De  Ford  and  C!o.,  as  a  partner  in  both 
firms;  and  whereas,  there  is  a  disagreement 
as  to  accounts  between  1.  S.  De  Ford  and 
myself,  as  partners  In  the  aforementioned 
firms  of  De  Ford  and  Wackman  and  I.  S.  De 
Ford  and  Co.:  Now,  therefore,  this  Is  to 
witness  that  I  have  agreed  to  and  do  place 
In  the  hands  of  the  cashier  of  the  Bank  of 
Le  Roy,  Kas.,  the  full  sum  of  $2,828.96,  be- 
ing the  full  balance  due  from  said  Harding 
and  Co.  to  the  aforesaid  mentioned  firms,  to 
be  held  by  said  cashier  for  disbursement  as 
follows,  to  wit:  $2,001.92  to  be  paid  to  the 
creditors  of  said  I.  S.  De  Ford  and  Co.,  viz.: 

Goddard  Peck  and  Co $     82  14 

Gauss  and  Co 40S  50 

Ganss.  Shelton  &  Co 39  25 

Croc,  Hagardine  &  Co 538  58 

Chambers   82  78 

Wade 116  67 

$2,001  92 
—"Upon  their  drafts  for  the  same,  or  upoto 
receipts  properly  sljrned  by  them,  the  said 
creditors,  and  the  balance  of  $827.04  to  be 
paid  out  by  said  cashier  only  upon  orders 
signed  Jointly  by  myself  and  I.  S.  De  Ford. 
[Signed]    John  Wackman." 


The  plaintiff  In  said  action  made  the  fol- 
lowing reply  (omitting  title):  "Comes  now 
the  plaintiff,  and,  for  his  reply  to  the  answer 
of  the  defendant  filed  herein,  says;  He  de- 
nies each,  all  and  singular,  the  allegations  in 
said  answer  contained,  save  and  except  what 
is  herein  specifically  admitted.  The  plain- 
tiff admits  the  execution  of  the  paper,  a  copy 
of  which  Is  attached  to  said  answer,  and 
marked  'Exhibit  A,'  but  alleges  the  fact  to 
be  that  the  said  moneys  mentioned  and  de- 
scribed in  said  paper  was  not  deposited  by 
the  said  John  Wackman,  but  was  deposited 
in  said  bank  by  this  plaintiff,  who  had  made 
settlement  with  the  said  John  Wackman,  and 
was  deposited  by  said  plaintiff  for  the  spe- 
cific purposes  mentioned  in  said  exhibit,  all 
of  which  said  bank  had  due  and  legal  no- 
tice. The  plaintiff,  further  replying  to  said 
answer,  says:  That  before  the  making  of 
said  deposit,  and  on,  to  wit,  the  11th  day  of 
November,  1886,  the  said  John  Wackman 
sold  and  transferred  to  the  said  I.  S.  De 
Ford  all  of  bis  rights  and  interest  In  and  to 
the  then  existing  partnerships  of  De  Ford  & 
Wackman  and  De  Ford  &  Co.,  for  a  valua- 
ble consideration.  And,  at  the  time  said  pre- 
tended settlement  set  forth  and  stated  in  the 
answer  of  said  defendant,  the  said  Wackman 
had  no  Interest  whatever  In  the  several  sums 
of  money  due  from  the  said  H.  B.  Harding  to 
the  said  firms  of  De  Ford  &  Wackiinan  and  1. 
S.  De  Ford  &  Co.  That  subsequent  there- 
to, and  subsequent  to  the  deposit  of  the 
money  with  the  defendant  bank,  and  some 
time  In  the  month  of  December,  1886,  the 
said  I.  S.  De  Ford,  by  virtue  of  the  sale  and 
assignment  to  him  as  aforesaid,  commenced 
an  action  In  the  district  court  of  Wilson 
county,  Kansas,  against  the  said  H.  B.  Hard- 
ing, to  recover  the  moneys  due  the  late  part- 
nerships of  De  Ford  &  Wackman  and  I.  S. 
De  Ford  &  Co.,  less  the  amount  paid  to  the 
creditors  of  said  firms  mentioned  in  Ex- 
hibit A,  attached  to  defendant's  answer. 
That,  subsequent  thereto.  Judgment  was  ren- 
dered In  said  action  in  favor  of  said  De 
Ford  for  the  sum  of  $1,000,  which  the  said 
plaintiff  was  compelled  to  pay,  and  did  pay, 
to  the  said  I.  S.  De  Ford,  all  of  which  the 
defendant  bank  had  notice.  The  plaintiff, 
further  replying  to  said  answer,  says:  That 
the  said  several  suits  mentioned  and  set 
forth  In  said  answer,  commenced  before  G. 
Wilkinson,  a  Justice  of  the  peace  of  Le  Roy 
township,  in  said  county,  against  John  Wack- 
man, and  the  several  garnishee  summonses 
Issued  in  said  suits,  were  brought  by  the  re- 
spective plaintiffs,  and  against  the  said  de- 
fendant, by  collusion,  with  full  knowlecf^e 
upon  the  part  of  the  respective  parties  that 
the  said  .John  Wackman  was  not  indebted  to 
said  parties  In  any  sum  whatsoever,  it  being 
the  objective  purpose  and  Intention  of  the 
several  plaintiffs  and  the  said  defendant  to 
defraud  the  plaintiff  herein.  That  the  said 
bank  gave  the  said  plaintiff  no  notice  of 
service  of  granlshee  proceedings  upon  it,  nor 
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did 'it  give  the  said  I.  S.  De  Ford  any  notice 
of  service  of  gamislice  summons,  although 
the  bank,  at  the  time  each  of  the  garnishee 
•  summonses  was  served  upon  it,  had  actual 
knowledge  that  the  said  De  Ford  had  com- 
menced a  suit  against  the  said  fi.  B.  Hard- 
ing, claiming  that  the  said  Wackman  had  as- 
signed to  the  said  De  Ford,  for  a  valuable 
consideration,  bis  (the  said  Wackman's)  en- 
tire interest  in  tbe  said  partnerships  of  I.  S. 
De  Ford  &  Co.  and  De  Ford  &  Wackman, 
and  that  said  suit  was  still  pending  at  the 
time  the  defendant  claims  it  paid  tbe  money 
out  on  the  orders  of  the  Justice  of  the  peace, 
as  stated  in  said  answer.  S.  S.  Kirkpatrlck, 
Attorney  for  Plaintiff." 

To  which  said  reply  the  said  defendant 
filed  the  following  motion  (omitting  title): 
"Comes  now  said  defendant,  and  moves  the 
court  to  require  said  plaintiff  to  make  bis 
reply  more  definite  and  certain  in  tbe  fol- 
lowing particulars,  to  wit:  First  That  said 
plaintiff  separately  state  and  number  bis 
several  replies  and  pretended  defenses  to 
the  answer  of  the  defendant  (1)  by  separat- 
ing and  numbering  that  part  of  bis  said  re- 
ply from  the  beginning  thereof  to  and  in- 
cluding the  words  'Exhibit  A,'  in  the  sixth 
line  of  the  body  of  said  reply;  (2)  by  sepa- 
rately stating  and  numbering  that  portion  of 
his  said  reply  following  the  words  'Exhibit 
A,'  in  said  sixth  line,  to  and  including  tbe 
word  'notice,'  in  the  eleventh  line,  of  the 
body  thereof;  (3)  by  separately  stating  and 
numbering  that  part  of  said  reply  beginning 
with  the  last  two  words  of  said  eleventh  line, 
to  and  including  the  word  'De  Ford,'  in  the 
twenty-first  line,  of  the  body  of  said  reply; 
(4)  by  separately  stating  and  numbering  that 
part  of  tbe  reply  following  said  word  'De 
Ford,'  in  the  twenty-first  line  thereof,  to  and 
including  the  word  'notice,'  in  the  eighth  line 
of  second  page  of  said  reply;  (5)  by  sepa- 
rately stating  and  numbering  that  part  of 
said  reply  following  the  said  word  'notice,' 
in  the  eighth  line  of  second  page  thereof,  to 
and  including  the  word  'herein,'  in  the  eight- 
e^itb  line  of  second  page  thereof;  and  (6) 
by  separately  stating  and  numbering  tbe 
remaining  part  of  said  reply,  from  the  said 
word  'herein,'  in  tbe  eighteenth  line  of  sec- 
ond page,  to  the  end  of  said  reply.  Sec- 
ond. That  defendant  asks  the  court  to  re- 
quire said  plaintiff  to  make  his  reply  mmre 
definite  and  certain  by  stating  therein  who 
is  meant  by  the  words  'said  defendant,'  at 
tbe  beginning  of  the  fourteenth  line  of  the 
second  page  of  said  reply.  Third.  The  de- 
fendant asks  the  court  to  require  said  plain- 
tiff to  make  his  reply  more  definite  and  cer- 
tain by  stating  who  is  meant  by  tbe  words 
'said  defendant,'  at  the  end  of  the  seven- 
teenth line,  and  beginning  of  eighteenth  line, 
of  second  page  of  said  reply.  Fourth.  That 
the  plaintiff  make  his  rei^y  more  definite  and 
certain  by  stating  therein  who  and  what  per- 
sons participated  in  the  collusion  alleged  and 
referred  to  in  said  reply;  and  by  stating  the 


facts  constituting,  and  tbe  acts  done  consti- 
tuting, such  collusion,  and  that  plaintiff  state 
what  acts  were  done,  and  by  whom,  to  de- 
fraud said  plaintiff.  Redmond  &  Janklns, 
Attorneys  for  Defendant" 

Upon  the  hearing  of  this  motion  the  court 
sustained  said  motion,  as  to  tbe  first,  sec- 
ond, and  third  grounds  thereof,  and  over- 
ruled the  fourth  ground  of  said  motion. 
Amendment  was  thereupon  made  instanter, 
and  the  defendant  therein  filed  the  follow- 
ing demurrer  (omitting  title):  "Comes  now 
said  defendant,  and  demurs  to  the  third  count 
in  the  amended  reply  of  said  plaintiff,  upon 
the  following  ground,  to  wit:  First  That 
said  third  count  does  not  state  facts  sufElclent 
for  a  reply  to  tbe  answer  of  said  defendant 
herein,"— and  also  filed  the  following  motion 
(omitting  title):  "Comes  now  the  said  defend- 
ant,, and  moves  the  court  to  strike  from  the 
first  count  of  the  amended  reply  of  said  plain- 
tiff all  that  part  thereof  following  the  words 
'Exhibit  A,'  in  the  sUth  line  thereof,  for 
tbe  reason  and  on  the  ground  that  tbe  same 
is  redundant  and  irrelevant  Second.  And 
said  defendant  further  moves  the  court  to 
strike  from  the  flies  in  this  case  tbe  second 
count  in  the  amended  reply  of  said  plaintiff, 
for  the  reason  and  on  the  ground  that  the 
same  is  inconsistent  with,  and  a  departure 
from,  the  petition  of  said  plaintiff  herein. 
Redmond  &  Junkins,  Attorneys  for  Defend- 
ant" 

Upon  the  hearing  of  said  demurrer  and  mo- 
tion tbe  court  overruled  tbe  said  demurrw, 
and  also  ov^niiled  said  motion. 

At  tbe  trial  of  said  cause  the  defendant  ob- 
jected to  the  introduction  of  any  evidence  nn- 
det  the  petition,  for  the  reason  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  objectibn  was  overruled,  to 
which  the  defendant  excepted.  And  aftw  the 
plaintiff  bad  introduced  bis  evidence,  and  rest- 
ed, the  defendant  demurred  to  tbe  evidence 
that  had  been  introduced  on  the  part  of  the 
plaintiff,  on  the  ground  that  the  evidence  did 
not  prove  a  cause  of  action  against  the  de- 
fendant and  in  favor  of  tbe  plaintiff.  Tbe 
demurrer  was  overruled,  and  tbe  defendant 
excepted  thereto,  and  then  introduced  his 
evidence. 

Jas.  Redmond,  tor  plaintiff  in  error.  S.  S. 
Kb:kpatrick,  for  defendant  in  error. 

DENNISON,  J.  (after  stating  the  facts).  We 
will- consider  tbe  errors  alleged  in  this  case 
in  tbe  ocier  in  which  tbey  appear  in  the  pe- 
tition in  error. 

The  first  assignment  of  error  is  to  tbe  over- 
ruling of  tbe  motion  to  make  the  petition  more 
definite  and  certain  in  certain  particulars. 
The  statutes  of  Kansas  require  tbe  petition  to 
contain  "a  statement  of  tbe  facts  constitut- 
ing the  cause  of  action,  in  ordinary  and  con- 
cise language  and  without  repetition,"  and 
also,  "when  tbe  allegations  of  a  pleading  are 
BO  indefinite  and  uncertain  that  the  precise 
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natare  of  the  charge  or  defense  ta  not  ap- 
parent, the  court  may  reqohre  the  pleading  to 
be  made  more  definite  and  certain  by  amend- 
ment." The  x>etition  In  this  case  alleges  that 
in  December,  1887,  Harding  deposited  with 
the  bank  a  certain  sum  of  money,  and  directed 
the  bank  to  pay  ont  the  same  to  divers  per- 
sona (giving  their  names,  and  the  amount  to 
be  paid  to  each),  and  that,  among  others,  he 
directed  said  bank  to  pay  to  I.  8.  De  Ford 
and  John  Wackman  $829.94,  upon  their  joint 
check,  and  not  otherwise;  that  the  said  De 
Ford  &  Wackm&u  refused  to  draw  the  mon- 
ey, and  refused  to  accept  the  same;  and  tliat 
the  aald  Harding,  before  the  bringing  of  this 
-salt,  demanded  of  said  bank  the  said  sum  of 
money,  and  the  ealA  bank  refused  to  pay  the 
«ame  or  any  part  thereof,  to  said  Harding. 
"The  function  of  a  petition  Is  not  the  narra- 
tion of  the  evidence,  but  a  statement  of  the 
SDbstantlve  facts  upon  which  the  claim  for 
rdief  la  fonnded,  and  a  motion  to  make  more 
<lefinlte  and  certain  the  allegations  of  the 
petition  can  bei  sustained  only  when  the  pre- 
cise nature  of  the  charge  Is  not  apparent" 
Railway  Co.  v.  McGormIck,  20  Kan.  107.  The 
petition  In  this  case  is  definite  and  certain, 
and  apprised  the  defendant  of  the  precise  na- 
tare of  the  claim  of  the  plaintiff  against  him. 
There  was  no  error  In  overruling  this  motion. 
The  second  assignment  of  error  is  to  the 
-overruling  of  the  fourth  ground  of  the  motion 
of  said  plaintiff  in  error,  requiring  said  de- 
fendant in  error  to  make  his  reply  more  defi- 
nite and  certain  by  stating  therein  who  and 
what  persons  participated  In  the  collusion  al- 
leged and  referred  to  In  said  reply,  and  by 
stating  the  facts  constituting,  and  the  acts 
'done  constituting,  such  collusion,  and  that 
plaintiff  state  what  acts  were  done,  and  by 
whom,  to  defraud  said  plaintiff.  The  amend- 
ed reply  omtalns  the  following:  "The  plain- 
tiff, for  his  third  and  further  reply  to  said 
answer,  says:  l^at  the  said  several  suits 
mentloned-and  set  forth  In  said  answer,  com- 
menced before  G.  Wilkinson,  a  Justice  of  the 
peace  of  Le  Roy  township,  In  said  county, 
against  John  Wackman,  and  the  several  gar- 
nishee summonses  Issued  in  said  suits,  were 
brought  by  the  respective  plaintiffs  in  said 
suits,  and  against  the  said  defendant  John 
Wackman,  by  collusion,  with  full  knowledge 
upon  the  part  of  the  respective  parties  bring- 
ing said  suits,  and  the  said  Wackman,  that 
the  said  Jotai  Wackman  was  not  Indebted  to 
said  parties  in  any  sum  whatever.  It  being  the 
•objective  purpose  and  intention  of  the  sev- 
-eral  plaintiffs  in  the  said  garnishee  suits,  and 
the  said  defendant  John  Wackman,  to  defraud 
the  plaintiff  herein.  That  the  said  bank  gave 
the  said  plaintiff  no  notice  of  service  of  gar- 
nishee proceedings,  nor  did  it  give  the  said 
I.  S.  De  B\)rd  any  notice  of  service  of  gar- 
nishee sammons,  although  the  bank,  at  the 
time  eadb  garnishee  summons  was  served  up- 
on It,  had  actual  knowledge  that  the  said  I. 
S.  De  Ford  had  commenced  a  suit  against  the 
said  H.  B.  Harding,  claiming  that  the  said 


Wackman  had  assigned  to  the  said  De  Vati, 
tor  a  valuable  consideration,  his  (the  safd 
Wackman's)  entire  int^est  In  the  said  part- 
nerships of  I.  S.  De  Ford  &  C!o.  and  De  Ford 
&  Wackman,  and  that  said  suit  was  still  pend- 
ing at  the  time  the  defendant  claims  he  paid 
the  money  out  on  the  orders  of  the  Justice  of 
the  peace  as  stated  In  said  answer."  This 
language  states  as  clearly  as  language  can 
who  participated  in  the  collusion  alleged,  what 
the  facts  were  and  acts  done  constituting 
such  ccdlnsion,  and  by  whom  said  acts  were 
done.  The  court  properly  overruled  the  fourth 
ground  of  said  motion. 

The  third  assignment  of  error  was  upon 
the  overruling  of  the  demurrer  of  plaintiff 
in  error  to  the  third  cause  of  the  amended 
reply  of  said  defendant  in  error.  The  lan- 
guage complained  of  In  the  amended  reply 
may  have  been  redundant,  and,  upon  a  prop- 
er motion,  might  have  been  stricken  out, 
but  a  demurrer  was  not  the  proper  remedy. 
The  proper  proceeding  would  have  been  by 
motion. 

The  fourth  assignment  of  error  Is  upon 
the  overruling  of  the  motion  of  plaintiff  in 
error  to  strike  from  the  second  and  third 
counts  of  .said  reply  of  said  defendant  cer-  ' 
tain  parts  thereof  in  said  motion  specified. 
An  examination  of  the  record  shows  that  the 
motion  was  not  to  strike  from  the  second  and 
third  counts,  but  from  the  first  and  second 
counts.  The  first  part  of  the  motion  reads 
as  follows:  "Comes  now  the  said  defendant, 
and  moves  the  court  to  strike  from  the  first 
count  of  amended  reply  of  said  plaintiff  all 
that  part  thereof  following  the  words  'Bx- 
hiblt  A,'  In  the  dxth  line  thereof,  for  the 
I'eason  and  on  the  ground  that  the  same  Is 
redundant  and  irrelevant"  This  part  of 
the  motion  was  properly  overruled.  Plain- 
tiff, In  his  petition,  alleges  that  he  deposit- 
ed money  in  said  bank  for  certain  specified 
purposes.  The  defendant  answers  that  the 
money  was  not  deposited  by  the  plaintiff, 
but  by  John  Wackman,  and  exhibits  a 
paper  with  John  Wackman'j  named  signed 
to  it.  In  support  of  that  allegation.  That 
part  of  the  reply  which  the  defendant  moves 
to  strike  out  rdterates  the  fact  that  the 
money  was  deposited  by  the  said  plaintiff, 
and  Is  explanatory  of  the  exhibit  mentioned, 
and  the  part  that  John  Wackman  took  in  the 
transaction,  and  is  a  reply  to  said  answer, 
and  Is  not  redundant  or  irrelevant  The  sec- 
ond ground  of  said  motion  reads  as  follows: 
"And  said  defendant  further  moves  the 
court  to  strike  from  the  files  in  this  case 
the  second  count  In  the  amended  reply  of 
said  plaintiff,  for  the  reason  and  on  the 
ground  that  the  same  la  Inccmsist^it  with, 
and  a  departure  from,  the  petition  of  said 
plaintiff  herein."  This  part  of  the  motion 
was  also  properly  overruled.  Plaintiff,  in 
his  petition,  alleges  that  "the  said  De  Ford 
&  Wackman  refused  to  draw  said  money 
so  deposited  as  aforesaid,  and  refused  to 
accept    the    same,   but,  on    the    contrary. 
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brought  suit  against  the  plaintiff,  and  ob- 
tained Judgment  against  bim  for  all  the 
moneys  due  from  the  plaintiff  to  said  par- 
ties, which  judgment  the  plaintiff  paid  in 
full."  The  latter  part  of  this  statement  iu 
the  petition  may  have  been  surplusage,  and, 
upon  a  proper  motion,  might  have  been 
stricken  out,  but  it  was  not  done.  That 
part  of  the  reply  complabied  of  in  the  second 
ground  of  said  motion  may  have  been  re- 
dundant, irrelevant,  and  surplusage,  and,  up- 
on a  proper  motion,  might  have  been  strick- 
ea  out  for  that  reason;  but  this  motion  is 
to  strike  it  out  "for  the  reason  and  on  the 
ground  that  the  same  is  inconsistent  with, 
and  a  departure  from,  the  petition  of  said 
plaintiff  herein."  It  certainly  is  not  incon- 
sistent with,  or  any  departure  from,  the  lan- 
guage of  the  petition,  but  relates  to  the  re- 
fusal of  De  Ford  &  Wackman  to  draw  said 
money,  and  to  accept  the  same,  and  to  their 
bringing  suit  against  the  plaintiff,  and  ob- 
taining Judgment  against  him,  and  his  pay- 
ment thereof.  The  only  variation  in  the  re- 
ply was  the  sale  and  transfer  by  John  Wack- 
man to  I.  S.  De  Ford  of  all  bis  rights  and 
interests  in  the  partnership  of  De  Ford  & 
Wackman  and  of  De  Ford  &  Co.,  and  the 
Huit  upon  the  company  accounts  so  assigned 
by  I.  S.  De  Ford,  Instead  of  I.  S.  De  Ford 
and  John  Wackman.  This  variation  was  an 
immaterial  one,  and  certainly  no  ground  for 
reversing  this  case. 

The  fifth  assignment  of  error  is  in  over- 
rviling  the  objection  of  plaintiff  In  error  to 
the  introduction  of  any  evidence  in  said  ac- 
tion. As  already  stated  in  this  opinion,  in 
•  considering  the  first  assignment  of  error,  the 
petition  alleges  that  Harding  deposited  with 
the  bank  a  certain  sum  of  money,  directed 
it  to  be  paid  to  divers  persons  (giving  their 
names,  and  the  amounts  to  be  paid  to  each, 
among  others  being  I.  S.  De  Ford  and  John 
Wackman,  $829.04),  upon  their  Joint  check, 
and  not  otherwise.  That  said  De  Ford  & 
Wackman  refused  to  draw  the  money,  or  to 
accept  the  same;  that  the  said  Harding,  be- 
fore bringing  the  suit,  demanded  the  return 
of  the  money,  which  was  refused  by  the 
bank.  The  answer  of  the  defendant  alleges 
that  the  money  was  not  deposited  by  said 
Harding,  but  by  John  Wackman,  and  sets 
out,  as  Exhibit  A  in  the  answer,  a  paper, 
signed  by  John  Wackman,  directing  the  pay- 
ment of  the  money.  The  reply  of  the  said 
plaintiff  admits  the  execution  of  the  paper, 
marked  "Exhibit  A,"  and  alleges  that  the 
money  was  not  deposited  by  John  Wack- 
man, but  was  deposited  by  said  Harding 
for  the  purposes  therein  specified,  of  which 
said  bank  had  due  and  legal  notice.  This 
states  a  legal  cause  of  action,  and  the  plain- 
tiff was  properly  permitted  to  Introduce  evi- 
dence to  sustain  the  same,  and  overruling 
the  objection  to  the  Introduction  of  evi- 
dence was  not  error. 

The  sixth  assignment  of  error  was  in  over- 
ruling, the  demurrer  of  the  plaintiff  in  error 


to  the  evidence  introduced  by  the  defendant 
In  error.  The  plaintiff  in  error  contends  that 
the  money  was  deposited  under  the  paper 
marked  "Exhibit  A,"  for  the  specific  pur- 
pose named  therein,  and  says  that  that 
paper  shows  conclusively  that  the  money 
was  placed  in  the  hands  of  the  cashier  of 
the  Bank  of  Le  Roy,  plaintiff  In  error,  by 
John  Wackman,  and  not  by  H.  B.  Harding, 
and  that  said  money  was  to  be  paid  out 
only  upon  orders  signed  jointly  by  John 
Wackman  and  I.  S.  De  Ford,  and  there  be- 
ing no  averment  in  the  petition,  or  any  evi- 
dence, that  there  was  a  check  signed  Jointly 
by  I.  S.  De  Ford  and  John  Wackman,  that 
the  plaintiff  could  not  maintain  his  action. 
This  contention  is  not  sound.  When  Hard- 
ing deposited  the  money  in  the  bank  for  a 
specified  purpose,  and  that  purpose  failed,  as 
it  did  in  this  case,  by  De  Ford  &  Wackman 
refusing  to  accept  the  money  upon  the  con- 
ditions named,  then  the  money  belonged  ab- 
solutely to  Harding,  and  It  was  the  duty  of 
the  bank  to  pay  It  to  him  ufton  his  demand 
therefor.  There  having  been  some  evidence 
Introduced  to  sustain  all  the  material  alle- 
gations in  the  pleadings  of  the  plaintiff, 
there  was  no  error  In  overruling  said  de- 
murrer. Simpson  V.  Kimberlin,  12  Kan.  579; 
Railway  Co.  v.  Couse,  17  Kan.  671:  Railroad 
Co.  V.  Doyle,  18  Kan.  58. 

The  seventh  assignment  of  error  is  in  over- 
ruling the  objection  of  the  plaintiff  In  error 
to  the  Introduction  in  evidence  by  the  defend- 
ant In  error  of  the  affidavit  of  J.  R.  Ahle- 
feld.  Said  Ablefeld,  in  his  evidence,  stated: 
That  he  saw  Mr.  Harding  about  the  1st  of 
January,  and  told  him  that  he  wanted  to 
draw  that  money  out.  If  it  was  possible.  Mr. 
Harding  told  him  be  had  no  interest  in  it. 
and  nothing  to  do  with.lt,  and  would  not 
have  anything  to  do  with  it,  in  any  shape  or 
form;  that  it  was  not  his  money.  That  said 
conversation  occun-ed  two  or  three  days  be- 
fore the  garnishment  proceedings  which  were 
introduced  in  evidence  on  behalf  of  the  de- 
fendant In  this  case.  And  he  stated  that 
Harding  told  him,  in  this  same  conversation, 
that  he  believed  the  money  belonged  to  Wack- 
man. He  stated  further  that  he  told  Hard- 
ing that  he  would  garnish  the  bank,  but 
that  he  did  not  want  to  do  it  if  it  would  inter- 
fere with  bim  in  any  particular.  He  says, 
further,  that  Harding  told  him  to  go  ahead 
and  get  the  money,  if  he  could,  and  that  Mr. 
Harding  had  full  notice  of  the  garnishee  pro- 
ceedings. The  afildavit  of  Mr.  Ahlefeld  was 
shown  to  bim  upon  the  witness  stand;  was 
identified  by  him  as  having  been  made  by 
him,  and  that  it  was  his  signature.  The  affi- 
davit tended  very  strongly  to  Impeach  the 
evidence  of  said  Ahlefeld  given  at  the  trIaL 
The  said  Ahlefeld  states  in  his  affidavit  tliat 
he  was  acquainted  with  the  said  Harding,  De 
Ford,  and  Wackman,  and  that  about  the  1st 
of  .January,  1887,  he  learned  that  said  Hard- 
ing had  made  a  settlement  with  said  De  Ford 
&  Wackman,  and  that  by  the  terms  of  said 
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settlement  so  made  as  aforesaid  said  Hard- 
ing deposited  the  amount  due  tiiem  after  tlie 
payment  of  their  iiabilities,  to  the  credit  and 
for  the  use  of  said  De  Ford  &  Wackman,  in 
the  Bank  of  Le  Roy,  at  Lc  Roy,  Coftey  county, 
Kan.  And  he  farther  states  in  said  affida- 
vit "that  said  Harding,  or  any  one  in  his  lie- 
halt,  did  not  consent  to  the  withdrawal  of 
said  money  for  payment  and  satisfaction  of 
said  judgment,  nor  did  deponent  advise  said 
Harding  that  any  proceedings  were  or  had 
been  Instituted,  for  and  on  behalf  of  any  per- 
son or  persons  'whomsover,  for  the  purpose  of 
withdrawing  or  appropriating  any  of  said 
money  so  deposited  by  said  Harding  in  said 
Bank  of  Le  Roy,  to  the  credit  and  for  the  use 
of  said  De  Ford  &  Wackman,  as  aforesaid." 
The  attorneys  for  this  plaintiff  in  error  state 
In  their  brief  that  "no  foundation  was  laid 
for  Its  introduction  in  evidence,  and  that  it 
does  not  modify,  change,  or  contradict  any 
statement  of  said  Ahlefdd  given  on  the  trial; 
that  it  cumbers  the  record,  and  ought  to  have 
been  rejected."  The  foimdation  was  laid  for 
its  introduction,  and  it  did  contradict  and  im- 
peach the  testimony  of  said  Ahlefeld,  and 
was  properly  Introduced  at  the  trial. 

The  eighth  assignment  of  error  was  In  over- 
ruling the  motion  of  the  plaintiff  in  error  for 
a  new  trial.  The  first  ground  of  the  motion 
is,  "said  findings  are  not  sustained  by  suffi- 
cient evidence,  and  are  contrary  to  law." 
The  evidence  in  this  case  discloses  the  fact 
that  Harding  owed  De  Ford  &  Wackman  the 
sum  of  $2,828.96.  Harding  believed  himself 
liable  for  some  of  the  debts  owing  by  said  De 
Ford  &  Wackman  to  persons  from  whom  they 
had  purchased  goods.  De  Ford  and  Wack- 
man disagreed  upon  a  settlement  between 
themselves  of  their  partnership  matters. 
Each  had  notified  Harding  to  pay  no  money 
to  the  other.  Harding  attempted  to  settle 
the  account  between  himself  and  the  firm  of 
De  Ford  &  Wackman  with  Wackman.  In 
pursuance  of  the  attempted  settlement,  and  to 
fully  protect  himself,  Harding  agreed  with 
Wackman  to  deposit  with  the  Bank  of  Le 
Roy  a  draft  upon  Simmons  &  Sldell  for  the 
°  amount  found  due  from  Harding  to  said  firm 
of  De  Ford  &  Wacknlan,  for  said  sum  of  $2,- 
828.96,  provided  the  said  Wackman  would 
give  ft  partnership  receipt  to  the  said  Hard- 
ing, to  be  sent  with  the  draft  to  said  Sim- 
mons &  Sldell,  and  would  agree  to  certain 
other  conditions.  Wackman  so  agreed,  and 
set  out  the  conditions  in  writing,  which  is  Ex- 
hibit A,  and  deposited  the  writing,  signed  by 
him  Individually,  with  the  draft,  in  said 
bonk.  The  bank  received  the  money  on 
Harding's  draft,  and  proceeded  to  and  did 
pay  out  $2,001.92,  according  to  the  terms  of 
said  writing.  The  conditions  as  to  the  bal- 
ance T?ere  never  complied  with.  De  Ford  re- 
fused to  sign  a  Joint  receipt  with  Wackman, 
and  the  money  was  not  paid  out  as  per  stipu- 
lation. After  a  period  of  cme  year  and  some 
four  months,  Harding  drew  a  draft,  through 


the  Wilson  County  Bank,  upon  the  said  Bank 
of  Le  Roy,  for  the  amount  of  $829.94,  and  the 
said  Bank  of  Le  Roy  refused  to  pay  the  same. 
This  is  sufficient  evidence  to  sustain  the  said 
findings.  To  relieve  themselves  from  the  pay- 
ment of  said  $829.94,  the  Bank  of  Le  Roy  al- 
leged that  they  had  paid  out  the  money  upon 
the  order  of  a  Justice  of  the  peace  in  several 
proceedings  in  garnishment,  in  which  John 
Wackman  was  the  defendant,  and  they  give 
In  evidence. full  copies  of  the  garnishee  pro- 
ceedings had  before  the  Justice  of  the  peace. 
Upon  examination  of  A.  C.  Thompson,  cash- 
ier of  the  Bank  of  Le  Roy,  as  said  garnishee, 
he  makes,  in  each  of  the  cases,  the  following 
answers  to  the  following  questions:  "Ques. 
1.  At  the  time  you  were  served  with  the  or- 
der of  garnishment  in  the  above-entitled  ac- 
tion, had  you  then,  or  have  you  had  since 
then,  or  have  you  now,  in  your  possession  or 
under  your  control,  any  property,  moneys,  or 
credit  of  the  above-named  defendant?  A.  We 
have  nothing  in  the  name  of  John  Wackman. 
Ques.  2.  At  the  time  yon  were  served  with 
the  garnishment  notice  in  this  case,  had  you, 
or  have  you  since  had,  any  money  or  other 
property,  in  your  bands  or  under  your  control, 
belonging  to  the  firm  of  De  Ford  &  Wack- 
man, or  in  the  name  of  I.  S.  De  Ford  &  C!o.? 
If  so,  how  much?  Ans.  2.  There  is  nothing 
In  the  name  of  De  Ford  &  Wackman.  Mr. 
Barrett,  who  represents  H.  B.  Harding  &  Co., 
deposited  some  money  with  the  cashier,  in 
trust,  to  be  drawn  by  orders  signed  Jointly 
by  John  Wackman  and  I.  S.  De  Ford.  The 
amount  deposited  was,  I  think  and  know,  was 
$2,828.96,  out  of  which  was  to  be  paid  the 
sum  of  $1,999.02,-18  the  exact  amount  to 
come  out  of  the  sum  deposited,  for  the  pay- 
ment of  the  St.  Louis  indebtedness.  The  bal- 
ance belongs  and  was  to  be  drawn  Jointly  by 
John  Wackman  and  I.  S.  De  Ford,  which 
would  be  $829.94."  And  the  said  bank  al- 
leges and  proves  that  they  paid  out  the  money 
upon  the  order  of  the  said  Justice  of  the 
peace,  in  pursuance  of  said  garnishee  pro- 
ceedings. Mr.  Foster,  cashier  of  the  bank, 
was  asked:  "Ques.  You  knew  that  there  was 
a  dispute  between  De  Ford  and  Wackman  as 
to  the  amount  due  each?  Ans.  Yes;  as  stat- 
ed through  that  (meaning  the  stipulation). 
Ques.  You  observe  in  this  stipulation  that 
this  $827  was  to  be  paid  out  only  on  theh 
Joint  order?  Ans.  Yes.  Ques.  You  under- 
stood from  that  that  you  had  no  authority  U> 
pay  to  either  of  them  on  either  name  individ- 
ually? Ans.  Yes,  sir.  Ques.  If  Wackman 
had  presented  a  check  or  draft  or  receipt,  you 
would  not  have  paid  It?  Ans.  No,  sir.  Ques. 
If  De  Ford  had  presented  a  check  or  draft  or 
receipt,  you  would  not  have  paid  it?  Ans. 
No,  sir.  Ques.  As  you  understood  this  agree- 
ment between  the  parties.  It  was  only  to  be 
paid  on  their  Joint  order  or  receipt?  Ans. 
Yes,  sir.  Ques.  For  the  purpose  of  protect- 
ing Mr.  Harding?  Ans.  No;  I  didn't  under- 
stand that  it  was  for  the  purpose  of  protect- 
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Ins  Mr.  Harding.  I  understood  Mr.  Harding 
wanted  to  get  relieved  from  these  bills  or 
debts  which  he  might  be  liable  for." 

In  the  case  Board  ▼.  Scovllle,  13  Kan.  82, . 
the  snpreme  court  says:  "First,  is  an  order 
of  a  judge  pro  tern,  in  the  district  court,  In  a 
proceedings  in  aid  of  execution,  under  section 
400  of  the  Civil  Code,  that  the  garnishee  shaU 
pay  over  to  the  Judgment  creditors  of  certain 
moneys  which  the  garnishee  owes  to  the 
judgment  debtor,  a  final  determination  of  the 
liability  of  said  garnishee  to  pay  said  money 
to  said  judgment  creditor?  Second,  is  the  or- 
der of  a  justice  of  the  peace.  In  an  attach- 
ment proceeding  pending  before  him  under 
section  42  of  the  justice  act,  that  the  gar- 
nishee shall  pay  into  court  certain  money 
which  the  garnishee  owes  to  the  defendant 
in  the  action,  a  final  determination  of  the 
right  of  the  plaintiff  in  the  action  to  said  mon- 
ey? We  must  answer  both  of  these  questions 
in  the  negative.  Neither  of  said  orders  is  a 
Judgment  The  making  of  them  is  not  an 
adjudication  between  the  parties.  It  does  not 
determine  their  ultimate  rights.  It  simply 
gives  to  the  creditor  the  same  right  to  enforce 
the  payment  of  the  money  from  the  garnishee 
that  the  debtor  previously  had.  It  is  in  fact 
only  an  assignment  of  the  claim  from  the 
debtor  to  the  creditor.  The  creditor  gains  no 
more  or  greater  rights  than  the  debtor  bad, 
and  the  garnishee  loses  no  rights,  and  the 
payment  of  the  money  can  be  enforced  from 
the  garnishee  to  the  creditor  only  by  an  ordi- 
nary action.  See,  also,  Phelps  v.  Railroad 
Co.,  28  Kan.  169."  The  evidence  In  this  case 
further  shows  that  when  the  conditions  con- 
tained In  the  stipulation  are  complied  with, 
to  wit,  giving  the  joint  check  of  De  Ford  & 
Wackman,  the  money  would  then  pass  from 
Harding,  and  become  the  property  of  the  firm 
of  De  Ford  &  Wackman,  and  therefore  It  was 
aot  subject  to  garnishment  for  the  debts  of 
Wackman.  Trlckett  v.  Moore,  34  Kan.  755, 
10  Pac.  147.  The  attorneys  for  plaintiff  in 
-error  contend  that  "there  Is  no  testimony 
tending  to  show  that  either  I.  S.  De  Ford  or 
John  Wackman  ever  assigned  to  H.  B.  Hard- 
big  their  Interest  in  said  moneys,  or  that  said 
Harding  ever  acquired  an  interest  of  De  Ford 
&  Wackman,  or  either  of  them,  in  Bald  mon- 
eys, or  any  part  thereof.  No  order  signed 
Jplntly  by  I.  S.  De  Ford  and  John  Wackman 
was  ever  presented  to  said  Bank  of  Le  Roy, 
directing  the  payment  of  said  money."  The 
evidence  In  this  case  clearly  shows  that  the 
money  never  became  the  money  of.  I.  S.  De 
Ford  and  John  Wackman,  or  either  of  them, 
for  the  reason  that  they  never  compiled  with 
the  conditions  set  forth  In  the  stipulation 
filed  with  the  Bank  of  Le  Roy,  to  wit,  they 
never  jointly  signed  an  order  or  check  for  the 
money.  This  money  was  clearly  a  special  de- 
posit, deposited  by  said  Harding  for  a  speci- 
fied purpose,  and  the  said  De  Ford  &  Wack- 
man had  a  right,  within  a  reasonable  time, 
to  present  a  check  signed  jointly  by  them, 
and  obtain  the  money.    Not  having  done  so. 


and  16  months  having  elapsed  after  the  same 
was  deposited,  said  Harding  and  the  said 
bank  had  a  right  to  assume  that  they  never 
would  present  the  said  check;  and  the  said 
Harding,  having  been  compelled  to  pay  the 
same  upon  the  suit  of  I.  S.  De  Ford,  certain- 
ly had  a  right  to  demand  and  receive  the  mon- 
ey from  said  bank. 

The  plaintiff  in  error,  In  their  brief,  call 
our  attention  to  the  second  ground  of  their 
motion  for  a  new  trial,  to  wit,  error  of  law 
occurring  at  the  ti-lal,  etc.,  and  call  our  atten- 
tion to  the  suggestions  made  under  the  fifth, 
sixth,  and  seventh  assignments  of  error.  Hav- 
ing already  decided  these  assignments  of  er- 
ror. It  is  not  necessary  to  again  do  so.  They 
also  call  our  attention  to  the  third  groimd  of 
their  motion  for  a  new  trial,  wlilch  is  newly- 
discovered  evidence,  material  to  defendant, 
which  it  could  not,  with  reasonable  diligence 
have  discovered  and  produced  at  the  triaL 
This  plaintiff,  in  support  of  his  motion  for  a 
new  trial,  upon  the  third  ground  of  said  mo- 
tion, introduced  the  affidavit  of  O.  Wilkinson, 
the  justice  of  the  peace  before  whom  the  gar- 
nishee proceedings  were  had,  that  the  said  H. 
B.  i:!arding  was  present  during  the  examina- 
tion of  H.  C.  Thompson,  the  then  acting 
cashier  of  said  bank,  and  the  said  justice  in- 
quired if  he  had  any  interest  in  the  funds 
then  in  the  bank,  to  which  Harding  made  an- 
swer that  he  had  none,  and,  further  than 
that,  he  wanted  those  St  Louis  debts  paid 
out  of  the  money  put  in  the  banlc,  and  also 
the  affidavit  of  Frank  Quiggle,  who  says  that 
be  heard  the  conversation  between  the  jus- 
tice and  said  Harding.  The  court  properly 
overruled  the  motion  for  a  new  trial  upon 
this  ground.  If  the  said  Harding  had  been 
present  at  such  garnishment  proceedings,  and 
made  the  statements  to  the  justice  of  the 
peace  which  he  claims  were  made,  it  would 
not  liave  given  the  bank  any  right  or  author- 
ity to  pay  out  the  money  upon  the  garnishee 
proceedings,  because  said  money  did  not  be- 
long to  John  Wackman,  the  defendant  In 
the  garnishee  proceedings. 

The  ninth  assignment  of  error  Is  in  giving 
judgment  for  said  defendant  In  error.  For 
the  reasons  already  stated  in  this  opinion, 
this  was  not  error,  as  it  was  the  duty  of  the 
court  to  render  judgment  in  favor  of  this  de- 
fendant in  error.  The  judgment  of  the  court 
below  is  affirmed. 

COLE,  J.,  concurring.  JOHNSON,  P.  J., 
not  sitting  In  the  case. 


(1  Kan.  App.  51) 
STATE  V.  LTNDGROVB. 

(Court  of  Appeals  of  Kansas,  Northern  Deport- 
ment C.  D.     Sept.  18,  1805.) 

ISTOXICATISO  tiiqOOHS— SeIZCKK— iNrOBHATlON— 

Bill  op  Pakticclaks— Ixbtruotiors— 

COSSTITCTIONAb  LaW. 

1.  Where  an  information  filed  charge*  an 
ofTcnse  against  any  of  the  provisions  of  the  pr(»- 
hibitory  law  of  the  state,  and  the  warrant  issued 
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In  pnrsnaace  thereof  commands  the  officer  to 
whom  it  ii  directed  to  seise  and  talce  into  his 
custody  the  property  mentioned  in  the  statutes, 
such  warrant,  and  ute  wisore  made  thereander, 
ate  Talid. 

2.  Tlie  granting  or  OTermline  of  a  motion  to 
require  the  state  to  make  and  file  a  bill  of  par- 
ticulars with  an  information  rests  within  the 
sound  discretion  of  the  trial  court,  and,  unless 
there  is  an  abuse  of  such  discretion  shown,  an 
appellate  court  will  not  disturb  its  rulings. 

3.  Where  the  court  refuses  to  give  instruc- 
tions which  are  not  applicable  to  the  facts  that 
are  in  eTidmce,  notwithstanding  they  contain 
correct  statements  of  the  law  in  the  abstract, 
keU  not  error. 

4.  Paragraphs  2522,  2533,  Gen.  St  1889, 
are  oonstitntional,  and  not  in  conflict  with  the 
fourteenth  amendinent  to  the  constitution  of  the 
United  States. 

(Syllabns  by  the  Oonrt) 

Appeal  from  district  court,  Jewell  ccumty; 
Cynia  Heren,  Judge. 

Nelfl  Llndgrore  was  convicted  of  keeping  a 
common  nuisance,  and  api)eala.    Beversed. 

T.  S.  Klrkpatrlck  and  Ira  F.  Hodgson,  for 
appellant.  P.  B.  Dawes,  Atty.  Gen.,  and  M. 
B.  Sutherland,  for  the  State 

OILKESON,  P.  J.  This  was  a  criminal 
prosecution  brought  by  the  state  against  Nela 
Lindgrove,  under  the  proTlslons  of  the  pro- 
hibitory law,  charging  the  defendant  with 
keeping  and  maintaining  a  common  nuisance. 
The  information  as  originally  filed,  and  upon 
which  the  first  trial  was  bad,  contained  two 
counts,  and  two  verdicts  were  rendered  there- 
in, viz.:  "Not  guilty  as  to  the  first  count,  and 
guilty  as  to  the  second  count."  The  warrant 
Issued  in  this  action  contained  what  is  com- 
monly called  the  "search  and  seizure  clause," 
and  certain  articles  were  by  the  sheriff  taken 
into  his  possession,  and  held  subject  to  the  or- 
der of  the  court  The  verdict  of  guilty  was 
set  aside,  and  a  new  trial  awarded,  upon  the 
second  count  in  said  information.  The  case 
was  again  tried  by  the  court  and  Jury  No- 
vember 13,  1894,  and  the  defendant  was 
found  guilty,  and  adjudged  to  pay  a  fine  of 
(150  and  costs  of  suit,  and  was  ordered  to 
stand  committed  to  the  county  Jail  until  such 
fine  and  costs  were  paid.  The  defendant  in- 
sists that  In  the  proceedings  In  the  trial  there 
were  errors  as  follows:  (1)  That  the  seizure 
made  in  this  action  Is  not  authorized  by  the 
section  of  the  statutes  under  which  be  was 
convicted.  (2)  That  the  court  erred  in  over- 
ruling the  defendant's  motion  for  a  return  of 
the  barrels  and  bottles  seized.  (3)  That  the 
court  erred  in  overruling  the  defendant's  miv 
tion  to  require  tlie  state  to  make  and  file  a 
bill  of  particulars  with  its  Information.  (4) 
That  the  court  erred  in  permitting  the  intro- 
duction, as  evidence^  of  the  contents  of  the 
bottles  seized,  and  permitting  the  Jury  to 
taste  or  smell  thereof.  (6)  That  the  court 
erred  In  refusing  certain  instructions.  (6) 
That  the  court  erred  in  overruling  defendant's 
motion  in  arrest  of  Judgment  We  will  con- 
sider the  assignments  of  error  in  the  order 
{•resented. 

1.  The  defendant  contends  that  the  seizure 
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in  this  case  Is  not  authorized  by  paragrapb 
2533,  Gen.  St  1889,  but  admits  tliat  para^ 
graph  2543  authorizes  audi  seizure.  The  dis- 
tinction sought  to  be  made  is  that,  this  de- 
fendant having  been  charged  with  maintain- 
ing a  nuisance,  as  he  claims,  under  said  para- 
graph 2533,— that  being  the  only  section  of 
the  law  relating  thereto,— a  search  and  sei- 
zure can  only  be  made  in  compliance  wltb 
that  section,  which,  he  contends,  is  after  Judg- 
ment by  a  court  of  competent  Jurisdiction, 
finding  such  a  place  to  be  a  nuisance.  This 
contention  arises,  we  tliink,  from  a  miscon- 
ception of  thestatutea  The  information  in 
this  case  charges  an  offense  against  the  pro- 
visions of  the  prohibitory  law,  and  the  rec- 
ords show  that  paragraph  2543  has  been  fully 
complied  with,  which  provides:  "If  the  testi- 
mony so  taken  discloses  the  fact  that  an  of- 
fense has  been  committed  against  any  of  the 
provisions  of  this  act— thereupon  a  warrant 
shall  Issue  for  the  arrest  of  the  person  named 
in  such  Information  as  in  other  criminal 
cases.  But  in  addition  thereto  shall  com- 
mand the  officer  to  whom  it  may  be  directed 
to  seize  and  take  into  his  custody  any  and  all 
intoxicating  liquors,  vessels  and  botties,  con- 
taining the  same  subject  to  the  order  of  the 
court"  And,  further,  provides:  "And  If  up- 
on the  trial  of  such  person  he  shall  be  convict- 
ed of  violating  any  of  the  provisions  of  this 
act  the  court  shall  order  as  a  part  of  the 
Judgment  In  addition  to  the  penalty  therein 
provided,  that  the  officer  having  the  custody 
thereof,  shall  publicly  destroy  all  such  prop- 
erty," etc.  The  search  and  seizure  had  in 
this  case  is  fully  authorized  by  law. 

2.  The  defendant  contends  that  the  court 
erred  in  overruling  the  defendant's  motion  for 
the  return  of  the  property  seized.  This  con- 
tention is  wholly  untenable, -and  we  do  not 
think  that  the  defendant  presses  it  with  any 
seriousness.  The  seizure  in  this  case  being 
valid,  and  the  warrant  directing  the  sheriff 
to  hold  the  property  seized  until  the  fiurther 
order  of  the  court  we  can  see  no  reason,  nor 
is  there  any  urged  by  counsel,  why  the  prop- 
erty should  be  returned  until  after  a  trial 
had  been  had,  and  the  court,  by  order,  makes 
disposition  of  it  The  defendant  having  been 
ganted  a  new  trial,  was  in  the  same  position, 
when  this  motion  was  made,  as  when  first  ar- 
rested, and  he  cannot  be  heard  to  complain  of 
the  retention  of  the  property,  at  least  uutil 
some  action  has  been  had  in  the  proceedings 
under  which  It  was  seized.  The  granting  of 
this  motion  at  this  time  might  have  the  effect 
of  defeating  the  very  end  for  which  the  sei- 
zure was  made,  and  might  deprive  the  state 
of  material  assistance  in  securing  a  convic- 
tion, by  depriving  it  of  the  only  evidence 
within  its  control  to  show  that  the  place  char- 
ged was  a  place  where  Intoxicating  liquors 
were  kept  and  stored. 

3-  That  the  court  erred  in  overruling  the  de- 
fendant's motion  to  require  the  state  to  make 
and  file  a  bill  of  particulars  with  its  informa- 
tion.   We  think  that  some  of  the  reasons 
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urged  by  counsel  bring  this  case  within  that 
class  of  cases  In  which  the  court  might,  in  its 
discretion,  require  the  prosecution  to  file  a 
bill  of  particulars. 

4.  That  the  court  erred  In  permitting  the 
jury  to  taste  or  smell  the  contents  of  the  bot- 
tles seized  in  this  action.  In  this  we  think 
the  court  erred.  It  is  well  settled  that  a  ju- 
ror cannot  give  a  verdict  founded  on  his  own 
private  knowledge,  and  this  rule  is  founded 
in  reason  and  justice;  for  It  could  not  be 
known  whether  the  verdict  was  according  to 
or  against  the  evidence,  as  it  is  very  possible 
that  the  private  grounds  of  belief  might  not 
amount  to  legal  evidence.  If  such  evidence 
were  to  be  privately  given  by  one  Juror  to  the 
rest,  it  would  want  the  sanction  of  an  oath. 
The  Juror  cannot  be  subjected  to  cross-exam- 
ination; and  If,  therefore,  a  juror  knew  any 
facts  material  to  the  issue,  he  ought  to  be 
sworn  as  a  witness.  1  Starkle,  Ev.  471-478. 
"The  verdict  of  a  Jury  must  be  rendered  sole- 
ly upon  the  legal  and  open  testimony  in  the 
cause."  Pleasant  v.  State,  13  Ark.  360.  One 
of  the  material  facts  to  be  proven  In  this  case, 
and  so  claimed  by  the  state,  Is  that  the  de- 
fendant kept  a  place  where  persons  resorted 
for  the  purpose  of  drinking,  as  a  beverage, 
intoxicating  liquors.  It  was  incumbent,  there- 
fore, upon  the  state,  to  prove  by  legal  testi- 
mony whether  the  liquor  so  kept  by  the  de- 
fendant was  intoxicating,  or,  as  the  state  in- 
sists, "beer";  and  this  should  have  been 
proven  by  evidence,  oral  or  written.  "It  is 
tnie  that  the  Jury  have  the  advantage  of  in- 
struction. They  may,  In  the  discretion  of  the 
court.  If  convenient,  and  under  proper  custo- 
dy (if  by  so  doing  they  can  better  understand 
the  testimony),  be  allowed  to  view  the  place 
of  the  alleged  homicide.  They  may  be  al- 
lowed to  Inspect  the  instrument  of  homicide. 
The  appearance  of  the  different  witnesses  is 
matter  for  their  observation.  But  in  all  such 
cases  the  Inspection  or  observation  is  not  tes- 
timony, but  comes  in  aid  of  the  testimony. 
So,  proof  of  venue  is  a  material  fact,  and  the 
omission  of  it  is  fatal,  though  every  juror 
may  know  the  offense  was  committed  in  the 
county  In  which  trial  is  being  held.  It  would 
not  be  contended  for  a  moment  that  the  jury 
could  say  from  their  own  private  knowledge 
that  the  venue  was  proven,  without  some  tes- 
timony showing  it  Nor  could  one,  two,  or 
more  of  the  Jurors  be  permitted  to  communi- 
cate to  the  rest  their  knowledge  as  to  the 
venue."  Pleasant  v.  State,  supra.  And  when 
the  court  in  this  case  permitted  the  Jury  to 
taste  and  smell  the  contents  of  the  bottles, 
they,  for  the  purposes  of  this  case,  ceased  to 
be  Jurors,  and  should  have  been  evroca  as 
witnesses.  The  testimony  in  this  case  dis- 
closes that  some,  only,  of  the  Jury  tasted  or 
smelled  of  the  contents  of  the  bottles,  and 
those  who  did  must  have  communicated  the 
result  of  their  research  to  those  who  did  not. 
In  order  that  the  others  might  know  what 
they  did;  or,  if  they  did  not  then  some  nf 
the  Jurors  must  have  rendered  their  verdict 


upon  their  own  personal  private  knowledge, 
and  some  without  knowing  anything  about 
it.  In  neither  event  can  It  be  said  that  the 
verdict  was  rendered  solely  upon  the  evidence 
adduced  in  court,  and  the  rule  that  "the  jury 
mu-st  be  satisfied  from  the  testimony,  apart 
from  their  Individual  knowledge  and  belief, 
of  the  facts,"  absolutely  fails.  Had  the  Ju- 
rors who  tasted,  when  examined  upon  voir  , 
dire,  testified  that  they  had  drunk  of  the  liq- 
uor kept  by  the  defendant  in  his  place  of 
business,  and  knew  Its  character,  they  would 
have  been  disqualified  to  sit,  and  the  court 
would  very  properly  have  sustained  a  chal- 
lenge for  cause,  and,  in  all  probability,  they 
would  have  appeared  as  witnesses  In  this 
case.  Yet,  by  this  very  act,  they  were  i)er- 
mltted,  after  they  had  been  sworn,  and  en- 
tered upon  (and  nearly  concluded)  the  trial  of 
this  cause,  to  disqualify  themselves.  It  would 
have  been  Just  as  competent  to  have  .permit- 
ted the  Introduction  of  evidence  In  this  case  in 
the  ab8en.ce  of  part  of  the  Jury,  and  allow  those 
who  were  present  to  communicate  to  those 
who  were  not  what  the  testimony  had  been 
during  their  absence,  as  to  permit  an  act  of 
this  kind.  If  It  is  proper  for  the  Jury  to  re- 
ceive evidence  by  tasting  and  smelling  the 
liquor,  all  of  the  jurors  should  have  been  com- 
pelled so  to  do,  so  that  each  juror  should  re 
celve  the  same  kind  of  evidence  and  In  the 
same  manner;  and  the  court  should  have  a-?- 
certalned  in  the  first  instance  whether  or  not 
they  were  all  equally  expert  In  taste  and 
smell,  so  that  this  evidence  could  operate 
alike  on  the  same  sense  of  each  Juror.  One 
Juror  might  be  familiar  with  the  use  of  In- 
toxicating liquor,  and  know  the  taste  and 
smell  of  any  kind,  and  the  other  11  might  be 
wholly  ignorant  .of  the  taste  or  smell  of  any 
kind.  In  that  event,  the  11  Jurors  would  re- 
ceive 'their  evidence  of  the  contents  of  the 
bottle  from  the  one  wiser  Juror;  and  this  m 
the  privacy  of  the  jury  room,  in  the  absence 
of  the  accused  and  his  counsel,  and  oMitrary 
to  the  constitutional  guaranty  that  "the  ac- 
cused should  be  brought  face  to  face  with  the 
witnesses  who  testify  against  him." 

6.  The  court  erred  in  refusing  certain  In- 
structions. The  first  Instruction  refused  Is: 
"  "Hop  tea'  does  not  come  within  the  category 
of  Intoxicating  liquors  without  proof  of  Ite 
Intoxicating  qualities,  and  the  burden  of  the 
proof  is  on  the  plaintiff  to  show,  by  a  pre- 
ponderance of  evidence,  beyond  all  reasona- 
ble doubt,  that  said  liquor  is  Intoxicating." 
TTnd^  paragraph  2521,  Oen.  St.,  being  sec- 
tion 1  of  the  prohibitory  law,  the  sale  of  any 
spirituous,  malt,  vinous,  fermented,  or  other 
intoxicating  liquors  is  Illegal.  The  charge  In 
this  case  is  for  keeping  a  place  where  In- 
toxicating liquors  were  kept  for  the  purpose 
of  being  sold  as  a-  beverage,  etc.  The  evi- 
dence discloses  the  fact  that  "hop  tea"  Is  a 
malt  liquor.  Paragraph  2530  provides  that 
"all  liquors  mentioned  In  paragraph  2521 
shall  be  considered  and  held  to  be  intoxicat- 
ing liquors  within  the  meaning  of  this  act** 
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It  Is.  therefore,  within  the  prohibition  of  the 
statutes,  and,  if  the  defendant  denies  that  it 
is  intoxicating.  It  devolves  upon  bim  to  re- 
move the  presnraption  of  the  law  by  evi- 
dence. State  v.  Schaefer,  44  Kan.  90,  24  Pac 
92.  The  other  instruction  refused  is:  "The 
Jury  are  Instructed  that,  under  the  laws  of 
the  state  of  Kansas,  the  defendant  has  a 
right  to  keep  intoxicating  liquors,  lawfully 
acquired,  for  his  own  use;  and  he  may  law- 
fully drink  the  same,  or  give.  It  away,  as  he 
may  see  fit;  provided,  a  place  Is  not  thereby 
kept  where  persons  are  permitted  to  resort 
for  the  purpose  of  drinking  Intoxicating  liq- 
uorsL"  While  this  may  be  a  correct  state- 
ment of  the  law,  there  was  no  claim  made  on 
the  part  of  the  defendant,  nor  was  there  any 
evidence  ottered  to  Mow,  that  any  of  the 
liquors  so  kept  by  him  was  for  private  use; 
and  the  instruction  asked  for  is  imnecessary, 
and  certainly  the  refusal  of  it  did  not  preju- 
dice his  rights  in  the  least.  An  instruction 
ought  not  to  be  given,  although  It  Iti  a  correct 
statement  of  law  In  the  abstract,  which  Is 
not  applicable  to  the  facts  that  are  in  evi- 
dence. State  V.  Whitaker,  35  Kan.  731.  12 
Pac.  106;  City  of  Kinsley  v.  Morse,  40  Kan. 
."►78,  20  Pac.  217;  Markland  v.  McDaniel,  51 
Kan.  350,  32  Pac.  1114;  Lorie  v.  Adams,  51 
Kan.  692.  33  Pac.  599. 

6.  The  court  erred  In  overruling  defendant's 
motion  -In  arrest  of  judgment;  that  para^ 
graph  2522  of  the  prohibitory  law  is  uncon- 
stitutional, and  in  contravention  of  section  1, 
art.  14,  of  the  constitution  of  the  United 
States,  or  what  Is  usually  termed  the  "Four- 
teenth Amendment  of  the  Constitution";  that 
it  not  only  creates  a  monopoly  In  the  sale  of 
Intoxicating  liquors,  by  placing  It  In  the 
hands  of  a  class,  to  wit,  druggists,  but  a 
subdivision  of  a  class,  by  placing  a  property 
qualification  upon  the  class.  This  argument 
Implies  that  the  sale  of  Intoxicating  liquors 
is  an  Immiinlty  or  privilege  of  a  citizen  of  the 
United  States.  The  weight  of  authorities  is 
overwhelming  that  no  such  immunity  has 
heretofore  existed  as  would  prevent  state 
legislatures  from  regulating,  and  even  pro- 
hibiting, the  traffic  In  Intoxicating  drinks; 
and  no  court  has  held  that  such  a  law  was 
void,  as  violating  the  privileges  or  immuni- 
ties of  citizens  of  the  state,  or  the  United 
States.  And  as  was  said  by  Mr.  Justice 
Brewer  in  the  case  of  State  v.  Bradley,  26 
Fed.  289:  "If,  however,  such  a  proposition  Is 
seriously  urged,  we  think  the  right  to  sell 
intoxicating  liquors,  so  far  as  such  right 
exists,  is  not  one  of  those  rights  growing  out 
of  citizenship  of  the  United  States."  "A 
state  may  absolutely  prohibit  the  manufac- 
ture or  sale  of  Intoxicating  liquors.  No  su- 
preme court  has  ever  denied  the  power,  and 
the  arupreme  court  of  the  United  States,  both 
before  and  after  the  adoption  of  the  four- 
teenth amendment,  has  often  and  expressly 
affirmed  it."  License  Case,  5  How.  504;  Barte- 
meyer  v.  Iowa,  18  Wall.  129;  Beer  Co.  t. 
Massachusetts,  97  U.  S.  25;  Foster  v.  Kansas, 


112  V.  S.  a>l,  6  Sup.  St.  8.  That  a  state  has 
the  unquestioned  right  to  prohibit  the  sale  of 
Intoxicating  liquors  cannot  be  denied.  It 
certainly,  then,  can  place  upon  it  such  restric- 
tions as  the  legislature,  in  Its  discretion,  may 
deem  proper.  Mr.  Justice  Brewer,  in  sl)eak- 
Ing  fOT  the  court,  In  Intoxicatlng-Llquo'' 
Cases,  25  Kan.  761,  says:  "It  will  not  be 
doubted  that  the  police  power  of  the  state 
is  broad  enough  and  strong  enough  to  uphold 
any  reasonable  restriction  or  limitation  on 
the  keeping,  use,  or  sale  of  any  substance 
whose  keeping,  use,  or  sale  Involves  danger 
to  the  general  public.  The  storage  of  pow- 
der or  explosives  and  highly  inflammable  oiis 
may  be  forbidden  within  the  dty  limits.  The 
legislature  may  require  railroads  to  fence 
their  tracks,  dangerous  .machinery  to  be 
everywhere  inclosed,  poisons  to  be  labeled 
when  sold.  By  virtue  of  the  same  power,  we 
may  commit  the  sale  of  liquor  to  any  par- 
ticular class  of  persons  who,  by  reason  of  its 
special  training  and  habits,  it  may  deem 
peculiarly  fit  for  sudi  duty."  And  it  is  not 
unreasonable,  therefore,  to  say  that  the  pla- 
cing of  the  sale  of  Intoxicating  liquors  in  the 
hands  of  registered  pharmacists  who  are  the 
owners  of  a  certain  amount  of  stock  Is  a  re- 
striction within  the  power  of  the  legislature 
to  place  thereon.  It  Is  certainly  a  safeguard 
to  the  public,  and  evidence  of  the  party  being 
In  good  faith  engaged  in  the  drug  business, 
and  not  merely  the  proprietor  of  a  medical, 
meclianlcal,  or  scientlflc  joint.  And  what 
could  be  more  natural  than  to  suppose  that 
a  druggist  who  has  $1,000  Invested  In  his 
business  as  a  stock,  which  may  become  lia- 
ble for  fine  and  costs  if  be  violates  the  law, 
will  be  more  discreet  In  exercising  such  a 
business  than  one  who  has  little  or  no  prop- 
erty to  risk  or  lose,  and  is,  therefore,  peculiar- 
ly fitted  for  such  duty?  The  second  proposi- 
tion—that  paragraph  2533  Is  unconstitutional 
because  It  provides  for  the  destruction  of 
property,  hrrespective  of  ownership,  and  with- 
out notice  to  the  owner,  or  an  opportunity  to 
appear  and  defend,  as  claimed  by  the  appel- 
lant—is not  sound.  In  the  case  at  bar,  there 
was  no  judgment  rendered  or  order  made  for 
the  destruction  of  the  property  seized  In  this 
case,  and,  from  aught  that  the  records  dis- 
closed, it  may  have  been  turned  back  to  the 
defendant,  or  still  held  by  the  sheriff,  waiting 
the  decision  in  this  case.  And  we  pass  this 
proposition  without  further  comment. 

The  judgment  in  this  case  will  be  reversed, 
and  case  remanded  for  new  trial  In  accord- 
ance with  the  views  herein  expressed.  All 
the  Judges  concurring. 


(2T  Cr.  Z'  ) 

RULE  V.  BOLLES. 

(Supreme  Court  of  Oregon.    July  20,  1895.) 

Replevis—Evibkscb— Ownership  op  Bkand— 

Insthcctionb. 

1.  Id  replevin  against  a  sheriff  for  horses 

seized  as  tl^  property  of  plaintiff's   husband, 
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evidence  of  the  recording  of  the  brand  is  com- 
petent to  show  change  of  possession  of  the  hors- 
es branded  therewith. 

2.  In  a  charge  under  Hill's  Ann.  Laws,  § 
3000,  providing  that  the  property  of  a  married 
woman  is  to  oe  deemed  the  property  of  her 
husband  nnless  she  makes  and  records  a  de- 
scriptive list  thereof,  the  court  stated  that  "this 
presumption  may  be  overcome  by  any  evidence 
that  satisfies  your  minds  to  the  contrary,"  in- 
stead of  that  the  presumption  may  be  overcome 
by  "evidence  to  the  contrary  which  satisfies 
your  minds."    Held,  that  there  was  no  error. 

3.  A  request  to  charge  that  "every  sale  of 
personal  property  capable  of  immediate  deliv- 
ery, unless  the  same  is  accompanied  by  imme- 
diate ddivery,  and  followed  by  an  actual  and 
continued  change  of  possession,  creates  a  pre-| 
sumption  of  fraud  as  against  the  creditors  of 
the  seller,  disputable  only  by  making  it  appear, 
on  the  part  of  the  person  claiming  under  such 
sale,  that  the  same  was  made  in  good  faith, 
for  a  sufficient  consideration,  without  intent  to 
defraud  such  creditors,"  was  frfven  with  the 
modification  "that  the  presumption  may  be  over- 
come by  any  evidence  that  satisfies  your  minds 
to  the  contrary."  Beid,  that  the  modification, 
when  considered  with  the  whole  construction, 
was  not  erroneous,  especially  where  the  jury, 
by  force  of  another  instruction,  must  have 
found  that  the  property  was  not  in  the  hands  of 
the  vendor  at  the  time  it  was  attached. 

Appeal  from  circuit  court.  Union  county; 
James  A.  Fee,  Judge. 

Action  by  Bllza  Rule  against  J.  T.  BoUes 
for  conversion.  Plaintiff  bad  judgment,  and 
defendant  appeals.    Affirmed. 

J.  J.  Balleray,  for  appellant.  J.  H.  Slater, 
tor  respondent 

BEAN,  O.  J.  This  is  an  action  to  recover 
the  posBesBlon  of  57  head  of  horses.  The 
complaint  Is  !n  the  usual  form.  The  defend- 
ant, who  was  the  sheriff  of  Union  county. 
Justifies  the  taking  and  detention  of  the  prop- 
erty In  question  by  alleging  that  It  was  seized 
by  him  as  the  property  of  Robert  S.  Rule,  the 
husband  of  the  plaintiff,  under  a  writ  of  at- 
tachment Issued  In  an  action  against  him  by 
one  Homer.  The  reply  puts  In  Issue  the  alle- 
gation of  ownership  in  the  answer,  aqd,  upon 
the  Issues  thus  made,  the  cause  was  tried,  re- 
sulting In  a  verdict  and  Judgment  for  plain- 
tiff, from  which  the  defendant  appeals. 

The  evidence  produced  on  the  trial  tended 
to  show  that  in  March,  1893,  the  plaintiff 
purchased  of  her  husband,  with  whom  she 
was  then  living,  the  horses  in  question,  and 
that,  after  such  purchase,  she  had  them  gath- 
ered np  from  the  range,  the  brand  with 
which  they  were  marked  recorded  as  her 
horse  and  cattle  brand,  and  she  and  her  sons 
subsequently  took  care  of  them;  that,  some 
time  before  they  were  attached,  she  had 
them  driven  from  Sand  Hollow,  Morrow 
county,  to  Gibbon,  In  Umatilla  county,  from 
which  point,  accompanied  by  her  husband, 
she  started  to  drive  them  east  to  find  a  mar- 
ket, and  while  passing  through  Union  county. 
In  July,  1893,  they  were  seized  by  the  de- 
fendant; that  before  starting  with  the  horses 
from  Morrow  county,  In  June  or  July,  1893, 
she  bad  them  assessed  by  the  sberifC  as  her 
property,  and  paid  the  taxes  thereon,  bnt  she 


subsequently  learned  that  the  sheriff,  wittiovt 
her  knowledge,  listed  them  as  the  property 
of  her  husband.  There  was  testimony  for 
the  defense  tending  to  show  that  up  to  the 
time  the  horses  were  taken  from  Morrow 
county.  In  June  or  July,  1893,  the  husband 
was  the  reputed  owner  thereof,  and  that.  In 
the  presence  and  with  the  knowledge  of  his 
wife,  he  bad  exercised  acts  of  ownership  over 
them.  There  was  also  a  question,  under  the 
evidence,  as  to  whether  the  horses  were  la 
possession  of  the  plaintiff  or  her  husband  at 
the  time  of  the  attachment 

The  record  contains  numerous  assignments 
of  erroi',  but  none  of  them  are  sufficient,  in 
onr  opinion,  to  require  a  reversal  of  the  Judg- 
ment. It  is  claimed  ttuit  the  court  erred  In 
admitting  In  evidence  a  certified  copy  of  the 
record  of  the  brand  recorded  by  plaintiff,  for 
the  reason  that  the  ownership  of  a  brand  Is 
no  evidence  of  ownership  of  stock  branded 
therewith.  But  the  record  shows  it  was  not 
admitted  for  such  purpose,  but  only  aa  one 
of  the  circumstances  tending  to  show  a 
clmnge  In  possession,  of  the  horses  so  brand- 
ed; and  for  that  purpose,  under  the  circum- 
stances of  this  case,  It  was  entitled  to  go  to 
the  Jury  for  whatever  they  might  consider  It 
worth. 

The  defendant  requested  the  court  to 
charge  the  Jury  that  the  property  of  a  mar- 
ried woman  Is  to  be  deemed  the  property  of 
her  husband,  unless  she  makes  and  records  a 
descriptive  list  thereof,  as  provided  in  sec- 
tion 3000  of  Hill's  Annotated  Laws,  whlcb 
the  court  gave,  with  the  modification  that 
"this  presumption,  however,  may  be  over- 
come by  any  evidence  that  satisfies  your 
minds  to  the  contrary."  The  objection  to  this 
Instruction,  as  so  modified.  Is  that  the  court 
did  not  tell  the  Jury  that  there  must  be  evi- 
dence to  the  contrary  to  overcome  the  pre- 
sumption, but  left  them  to  Infer  that  any- 
thing which  they  might  consider  evidence 
would  be  sufficient,  If  It  satisfied  their  minds. 
It  is  claimed  the  Instruction  should  have  been 
that  the  presumption  declared  by  the  statute 
from  a  failure  to  record  a  descriptive  list  of 
her  proi)erty  by  a  married  woman  may  be 
overcome  "by  any  evidence  to  the  contrary 
which  satisfies  the  minds  of  the  Jury."  But 
this  position.  It  seems  to  us,  is  too  hypercrit- 
ical to  receive  Judicial  sanction.  The  Instruc- 
tion would  be.  In  substance,  the  same  In  both 
cases,  and,  so  far  as  the  rule  of  law  applica- 
ble to  this  case  Is  concerned,  it  Is  Immaterial 
whether  the  Jury  were  told  the  presumption 
"may  be  overcome  by  evidence  which  satis- 
fies their  minds  to  the  contrary,"  or  "by  evi- 
dence to  the  contrary  whlcb  satisfies  th^ 
minds."  To  a  literary  critic,  one  expression 
may  be  more  accurate  than  another,  but  for 
all  practical  purposes  they  amount  to  the 
same  thing. 

The  defendant  also  requested  the  court  to 
charge  the  Jury  that  "every  sale  of  personal 
property  capable  of  immediate  delivery  to  the 
purchaser,  unless  the  same  is  accompanied  by 


Digitized  by 


Google 


CaL) 


m  BE  WONG  HANE. 


693 


immediate  dellveiy,  and  followed  by  an  actu- 
al and  continued  change  of  possesBlon,  cre- 
ates a  preanmption  of  fraud  as  against  the 
creditors  of  the  s^er,  disputable  only  by 
making  It  appear,  on  the  part  of  the  person 
claiming  unuer  such  sale,  that  the  same  was 
made  in  good  faith,  for  a  sufficient  considera- 
tion, without  Intent  to  defraud  such  credi- 
tors." The  court  gave  the  Instruction  as 
asked,  but  added  thereto  the  following:  "This 
presumption  is  subject  to  the  same  rule  as 
the  former.  It  may  be  overcome  by  any  evi- 
dence that  satlsfles  your  mlnda  to  the  con- 
trary." It  is  claimed  that  it  was  error  to  so 
modify  the  InstructlMi  reauested.  The  ob- 
jection is  that  by  the  instruction  as  given  the 
Jury  were  at  liberty  to  find  that  the  pre- 
sumption of  fraud  arising  from  a  want  of  de- 
livery could  be  overcome  by  any  evidence 
which  to  them  seemed  satisfactory,  while  the 
statute  provides  that  such  presumption  Is 
disputable  only  by  showing  "that  the  sale 
was  made  in  good  faith  fcH:  a  sufficient 
consideration,  without  Intent  to  defraud  such 
creditors."  But  it  seems  to  us  that,  when 
the  entire  Instruction  is  considered.  It  is  not 
propM'ly  subject  to  the  objection  urged.  By 
it  the  jury  are  first  told  that  the  presumption 
of  fraud  is  disputable  only  by  making  cer- 
tain things  appear,  and  then  that  it  may  be 
overcome  by  any  evidence  "which  satisfies 
your  minds  to  the  contrary";  that  is,  that 
any  evidence  which  satisfied  the  minds  of  the 
Jury  that  the  sale  was  made  In  good  faith, 
for  a  sufficient  consideration,  and  without  in- 
tent to  defraud  creditors,  was  enough.  Jt 
was  only  evidence  of  such  facts  which,  under 
a  rule  of  law  as  laid  down  by  the  court,  could 
be  "to  the  contrary";  and  hence,  by  reference 
to  what  preceded,  the  language  used  Is,  in 
effect,  that  evidence  satisfying  the  minds  of 
the  Jury  that  the  sale  was  made  )n  good  faith, 
for  a  valuable  consideration,  and  without  In- 
tent to  defraud  creditors,  was  sufficient  to 
overcome  the  presumption  of  fraud  arlsilng 
from  the  want  of  a  change  of  x)os8e8sion. 
But,  whether  this  is  a  proper  construction  or 
not,  the  error  was  harmless,  because  the 
court  Instructed  the  Jury,  at  the  request  of 
the  defendant,  that  If,  at  the  time  of  the 
seizure  by  the  defendant  under  the  writ,  the 
husband  of  plaintiff  was  In  possession  of  the 
horses,  or  exercising  acts  of  ownership  over 
them,  and  the  sheriff  had  no  notice  of  plain- 
tiff's claim,  the  attachment  was  valid;  and, 
as  the  jury  found  for  plaintiff,  they  must 
necessarily,  under  this  instruction,  have 
found  that  the  property  was  taken  from  the 
possession  of  plaintiff,  and  not  her  husband, 
and  therefore  the  question  as  to  the  pre- 
sumption of  fraud  declared  by  the  statute 
was  Immaterial.  The  retention  by  the  ven- 
dor of  the  possession  of  personal  property 
capable  of  Immediate  delivery  raises  only  a 
presumption  of  fraud,  but  this  presumption 
continues  no  longer  than  the  property  re- 
mains In  the  possession  of  the  vendor;  and  if, 
as   the  Jury   found,   the  possession   of  the 


horses  in  dispute  had  been  delivered  to,  and 
they  were  under  the  supervidon  and  control 
of,  the  plaintiff,  at  the  time  the  defendant  at- 
tached them,  there  was  no  room  tot  the  ap- 
plication of  the  rule  referred  to.  It  was 
only  important  in  view  of  defendant's  con- 
tention that  there  never  had  been  a  change  of 
possession;  and  that  question  having  been 
submitted  to  the  Jury,  and  th^  having  found 
against  the  defendant;  any  error  committed 
by  the  court  in  instructing  on  the  assumption 
that  the  possession  remained  in  the  husband 
was  harmless.  This  view  disposes  of  all  the 
other  assignments  of  error,  and  sustains  the 
judgment  of  the  court  below. 

The  case  seems  to  have  been  submitt^  to 
the  Jury  on  the  theory  that,  if  the  property 
was  in  the  possession  of  the  plaintiff's  hus- 
band at  the  time  it  was  attached,  she  could 
not  recover,  whether  she  had  purchased  it  in 
good  faith  or  not.  This  was  certainly  as  fa- 
vorable to  the  defendant  as  he  could  rea- 
sonably ask,  and,  under  the  verdict  rendered, 
any  error  committed  by  the  court  in  instruct- 
ing the  jury  in  reference  to  the  presumption 
of  fraud  arising  from  the  want  of  delivery 
was  immaterial.  It  follows  that  the  Judg- 
ment of  the  court  below  must  be  affirmed. 


a08  Cal.  680) 

In  re  WONG  HANB.    (81  Or.) 

(Supreme  Court  of  California.     Sept  4,  1895.) 

Cm  Ordinanoc— PossKssioK  or  Lottbrt 
Ticket. 

An  ordinance  making  it  "unlawfni  for 
any  person  to  have  in  his  poBsession,  unless  it 
be  shown  that  such  possession  is  innocent,  any 
lottery  ticket,"  is  unconstitutional,  in  that  it 
places  on  one  accused  of  its  violation  the  har- 
den of  showing  the  innocence  of  his  possession. 

In  bank. 

Application  of  Wong  Hane  for  a  writ  of 
habeas  corpus.    Granted. 

M.  G.  Norton,  for  petitioner.  W.  E.  Dunn, 
for  respondent. 

HARRISON,  J.  The  petitioner  Is  held  In 
confinement  by  the  chief  of  police  of  the  city 
of  Los  Angeles,  under  a  warrant  of  arrest 
Issued  by  the  police  judge  of  that  city,  upon 
a  complaint  charging  him  with  the  violation 
of  a  city  ordinance,  in  that  he  did  "willfully 
and  unlawfully  have  in  his  possession— such 
possession  being  neither  Innocent  nor  for  a 
lawful  purpose— a  certain  tool,  device,  and 
paper  used,  and  Intended  to  be  used,  in  and 
for  the  contriving,  setting  up,  preparing,  and 
drawing  a  certain  lottery."  The  ordinance 
under  which  the  complaint  is  made  Is  as  fol- 
lows: 

"The  mayor  and  council  of  the  city  of  Los 
Angeles  do  ordain  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any 
person  to  have  in  his  possession,  unless  it  be 
dhowu  that  such  possession  is  Innocent  or  for 
a  lavtrful  purpose,  any  lottery  ticket;  or  any 
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ticket,  certificate,  paper  or  Instrument,  pur- 
porting or  representing,  or  understood  to  be  or 
to  represent,  any  ticket,  chance,  share  or  In- 
terest In  or  dependent  upon  the  event  of  any 
lottery;  or  any  tool,  instrument,  stamp  or 
device,  used  or  intended  to  be  used  In  or  for 
contriving,  preparing,  making,  writing,  print- 
ing, stamping,  or  getting  ready  for  sale  or 
distribution  any  lottery  ticket  or  tickets. 

"Section  2.  Any  person  •who  shall  violate 
any  of  the  provisions  of  this  ordinance  shall 
be  deemed  guilty  of  a  misdemeanor,  and  up- 
on conviction  thereof  shall  be  punished  by  a 
fine  not  exceeding  five  hundred  dollars,  or  be 
Imprisoned  in  the  city  Jail  for  a  term  not 
exc^ding  six  months,  or  by  botb  such  fine 
and  Imprisonment." 

The  effect  of  this  ordinajice  Is  to  make 
proof  of  the  mere  possession  of  a  lottery 
ticket  a  misdemeanor,  and  to  place  upon  the 
defendant  the  burden  of  sho-wing  that  bis 
possession  was  lawful  or  Innocent  The  mere 
possession  of  a  lottery  ticket  does  not,  how- 
ever, of  necessity,  involve  the  possessor  in  a 
crime.  The  ticket  may  be  in  possession  of 
the  court,  or  of  one  of  Its  officers,  to  be  used 
as  evidence  upon  the  trial  of  one  charged 
with  selling  It.  It  may  be  in  tbe  possession 
of  one  who  purchased  It  In. a  country  which 
recognizes  the  right  to  traffic  in  lottery  tick- 
ets, and  who  Is  merely  passing  through  the 
city.  The  Penal  Code  of  this  state  does  not 
make  the  purchase  of  a  lottery  ticket  an 
offense;  the  provisions  of  that  Code  being 
directed  against  tbe  selling  of  such  tickets. 
By  the  very  terms  of  the  ordinance  under 
consideration,  It  Is  assumed  that  the  posses- 
sion of  the  ticket  may  be  lawful  or  innocent, 
and  that,  In  such  case,  tbe  possessor  is  not 
guilty  of  a  violation  of  tbe  ordinance.  The 
ordinance,  however,  throws  upon  the  defend- 
ant the  burden  of  proving  bis  Innocence;  and 
by  Its  terms,  unless  he  shows  that  his  posses- 
sion is  lawful  or  Innocent,  bis  mere  posses- 
sion of  the  ticket  renders  bim  liable  to  pun- 
ishment. If  there  are  any  circumstances  un- 
der which  the  possession  of  a  lottery  ticket 
may  be  lawful  or  innocent,  a  defendant  who 
is  charged  with  the  offense  of  having  such 
ticket  in  bis  possession  is  entitled  to  the  pre- 
sumption of  Innocence,  and  cannot  be  com- 
pelled to  establish  his  innocence  by  affirma- 
tive proof.  To  the  extent  that  the  defendant 
is  required  to  establish  his  Innocence,  the  pro- 
visions of  tbe  ordinance  violate  bis  constitu- 
tional rights. 

It  is  not  sufficient  to  say  that  the  prosecu- 
tion may  disregard  this  clause  of  the  ordi- 
nance, and  itself  make  proof  of  the  criminal 
intent  of  the  defendant,  or  show  that  his  pos- 
session was  not  innocent,  or  fur  a  lawful  pur- 
pose. Tbe  ordinance  is  to  be  tested  by  its 
own  terms.  It  has  declared  that  tbe  offense 
does  not  exist  "unless  it  be  shown  that  such 
possession  is  Innocent,  or  for  a  lawful  pur- 


pose." Instead  of  enacting  that  the  posses- 
sion with  a  criminal  purpose  shall  constitute 
the  offense,  the  city  council  has  industriously 
provided  that  the  ofCense  is  established  un- 
less the  possession  Is  shown  to  be  with  an 
Innocent  purpose.  This  is  a  qualification  at- 
tached to  the  definition  of  tbe  offense,  and  is, 
of  necessity,  to  be  established  by  the  defend- 
ant, since.  If  It  were  diown  by  the  prosecu- 
tion, it  would  establish  tbe  innocence  of  the 
defendant,  and,  therefore,  that  no  offense  had 
been  committed.  Nor  can  this  clause  In  the 
ordinance  be  disregarded  as  being  unconsti- 
tutional, and  effect  be  given  to  tbe  first  part 
alone.  The  provisions  of  the  ordinance  are 
to  be  considered  as  a  whole,  and  it  Is  not  to 
be  assumed  thdt  the  city  council  would  have 
adopted  the  first  clause  without  enacting  tbe 
condition  thereto.  The  connection  of  the  two 
clauses  by  the  conjunction  "unless"  shows 
that  they  are  to  be  taken  together,  and  that 
the  first  clause  does  not,  by  Itself.  exprei» 
the  legislative  will  of  the  council.  It  is  well 
established  that  a  statute  may  be  In  part 
constitutional,  and  In  part  unconstitutional, 
and.  If  the  parts  are  wholly  independent  of 
each  other,  that  which  Is  constitutional  may 
stand,  while  that  which  is  unconstitutional 
will  be  rejected;  but,  as  was  said  in  Poln- 
dexter  v.  Greenhow,  114  U.  S.  305,  5  Sup.  Ct. 
903,  962:  "These  are  cases  where  the  parts 
are  so  distinctly  separable  that  each  can 
stand  alone,  and  where  the  court  Is  able  to 
see  and  to  declare  that  tbe  intention  of  the 
legislature  was  that  the  part  pronounced 
valid  should  be  enforceable,  even  tbongb  tbe 
other  part  should  fail.  To  hold  otherwise 
would  be  to  substitute,  for  the  law  lntende<1 
by  the  legislature,  one  they  may  never  have 
been  willing  by  itself  to  enact."  Tbe  same 
court  also  said  in  Spraigue  v.  Thompson,  118 
U.  S.  94,  6  Sop.  Ct.  988,  where  it  was  sought 
to  apply  the  rule  to  certain  illegal  exceptions 
in  a  statute  of  the  state  of  Georgia:  "The 
insuperable  difficulty  with  the  application  of 
that  principle  of  construction  to  the  present 
instance  is  that,  by  rejecting  tbe  exceptions 
Intended  by  tbe  legislature  of  Georgia,  the 
statute  is  made  to  enact  what  confessedly 
the  legislature  never  meant  It  forces  upon 
tbe  statute  a  positive  operation  beyond  the 
legislative  intent,  and  beyond  what  any  one 
can  say  it  would  have  enacted,  in  view  of  tlie 
illegality  of  the  exceptions."  See,  also,  Cool- 
ey.  Const  Lim.  pp.  209-212;  Warren  v. 
Gharlestown,  2  Gray,  84. 

As  we  can  consider  tbe  ordinance  only  In 
the  form  in  which  It  has  been  enacted,  wp 
must  bold  that  It  did  not  authorize  tbe  arrest 
of  the  petitioner.  The  petitioner  is,  therefore, 
discharged. 

We  concur:  GAROtJTTE,  J.;  McFAR- 
liAND,  J.;  HENSHAW.  J.;  VAN  FLEET, 
J.;    TEMPLE,  J. 
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WRIGHT  T.  WRIGHT.    (No.  10,611.) 

(Supreme  Court  of  California.    Aug.  28,  1895.) 

Husband  and  Wife— Commonitt  Pbopertt — 

Thial— FiNDrXOB. 

1.  Where  property  purchased  with  commu- 
nity funds  is  conveyed  to  the  wife  by  direction 
of  the  husband,  and  with  the  intent  that  it  shall 
become  separate  property^  that  conTeyance  will 
operate  as  a  gift  from  him  to  her. 

2.  Where  a  complaint  alleges  the  making  of 
deeds  to  certain  property  in  the  wife's  name, 
and  that  the  property  was  paid  for  with  com- 
munity funds,  and  is  community  proi)erty,  and 
the  answer  admits  the  making  of  the  deeds, 
bat  alleges  that  the  property  was  paid  for 
with  the  wife's  separate  funds,  and  is  ner  sepa- 
rate and  individual  property,  there  is  no  re- 
Tersible  error  in  a  finding  that  the  deeds  were 
so  executed  by  the  instruction  of  the  husband, 
for  the  purpose  of  vesting  title  in  the  wife, 
as  her  separate  and  individual  property,  and 
not  as  belonging  to  the  community. 

3.  In  an  action  by  a  husband  to  have  set 
aside  conveyances  of  certain  realty  to  his  wife, 
and  to  have  the  property  declared  oonunonity 
property,  the  complaint  also  alleging  desertion 
of  him  by  the  defendant,  judgment  will  not  be 
reversed  for  want  of  a  finding  on  that  partic- 
ular issue,  the  court  having  found  that  llie 
property  was  the  wife's  squurate  estate. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county",  J.  S.  Noyes,  Judge. 

Action  by  M,  V.  B.  Wright  against  Mar- 
garet D.  Wright,  his  wife,  to  have  set  aside  a 
certain  conveyance  of  gift  from  him  to  her, 
and  to  have  the  property  covered  thereby  de- 
clared community  property.  There  was  judg- 
ment for  defendant,  from  which  plaintiff  ap- 
peals.    Affirmed. 

Carver  &  Preston  and  D.  P.  Hatch,  for  ap- 
pellant. Oscar  P.  Taylor  (John  D.  Blcknell, 
of  counsel),  for  resiwndent. 

BELCHER,  C.  Plaintiff  and  defendant  In- 
termarried in  the  state  of  Ohio  In  1859,  and 
have  ever  since  been,  and  now  are,  husband 
and  wife.  In  1873  they  came  to  this  state 
to  live,  and  settled  at  Riverside.  In  Novem- 
ber. 1878,  Hattle  L.  Traver  conveyed  to  de- 
fendant, by  a  quitclaim  deed,  20  acres  of  land, 
situate  In  what  Is  now  the  county  of  River- 
side; and  in  May,  1883,  she  again  conveyed 
to  defendant  the  same  land,  by  a  bargain  and 
sale  deed.  On  the  21st  day  of  May,  1885, 
plaintiff  executed  to  defendant  a  deed  of  the 
same  land,  which,  after  referring  to  the  last- 
named  deed,  recites  that:  "Whereas,  the  con- 
veyance thereof  appears  on  the  face  of  said 
deed  to  be  community  property;  and  whereas, 
the  consideration  paid  therefor  was  from'  the 
separate  estate  of  said  Margaret  Wright;  and 
whereas,  I  am  desirous  of  placing  the  title  to 
said  property  in  my  wife,  Margaret  Wright, 
as  her  separate  property:  Now,  therefore,  in 
consideration  of  the  premises,  I  hereby  givo 
and  grajit  to  Margaret  Wright,"  etc.  Subse- 
quently, In  1888,  defendant  purchased  two 
lots  of  land  In  the  town  of  Riverside,  and  30 
shares  of  the  capital  stock  of  the  Riverside 
Canal  Company,  taking  the  title  thereto  in 
her  own  name.     Plaintiff  and  defendant  lived 


and  cohabited  together  In  Riverside  until  Jan- 
uary, 1886,  when  plaintiff  left  defendant  and 
went  to  Los  Angeles,  where  he  has  ever  since 
resided  separate  and  apart  from  defendant. 
In  May,  1893,  plaintiff  commenced  this  action, 
alleging  that  all  the  before-mentioned  prop- 
erty was  purchased  and  paid  for  with  com- 
munity funds,  and  Is  the  community  property 
of  himself  and  wife;  that  the  deed  of  May 
21.  1885,  was  obtained  by  fraudulent  misrep- 
resentations on  the  part  of  defendant,  and 
that  plaintiff  did  not  know  the  contents  of 
the  deed  when  he  signed  it,  and  never  discov- 
ered the  contents  or  nature  and  Import  there- 
of until  January,  1892;  that  plaintiff  never 
intended  to  give  or  grant  any  part  of  said 
land  to  bis  wife,  but  that  since  obtaining  th& 
deed  she  has  deserted  him,  and  has  refused, 
and  still  refuses,  to  live  with  him  as  his  wife, 
and  has  during  all  said  time  claimed  to  own 
all  the  said  property  as  her  own  separate  es- 
tate,—and  praying  that  by  the  Judgment  and 
decree  of  the  court  the  said  deed  of  May  21, 
1885,  be  declared  null  and  void,  and  be  set 
aside  and  canceled,  and  all  the  property  de- 
scribed, both  real  and  personal,  be  adjudged 
to  be  the  community  property  of  plaintiff  and 
defendant,  and  be  equitably  divided  between 
them.  The  defendant  answered,  setting  up 
the  purchase  by  herself  of  all  the  property 
involved  In  the  action,  and  the  i>ayment 
therefor  with  money  derived  from  her  own 
separate  earnings,  and  alleged  to  be  her  sep- 
arate funds  and  estate;  denying  that  plaintiff 
executed  the  deed  of  May  21,  1885,  without 
knowing  the  contents  and  import  thereof,  and 
under  fraudulent  misrepresentations,  aud  al- 
leging that  he  "voluntarily,  of  his  own  free 
will  and  accord,  executed  the  aforesaid  writ- 
ing, with  the  Intention  and  for  the  purpose  of 
thereby  releasing,  giving,  granting,  and  con- 
veying to  defendant,  as  and  for  her  separate 
and  individual  property  and  estate,  any  and 
all  right,  claim,  and  interest  which  said  plain- 
tiff then  had,  or  might  thereafter  acquh:e  ei- 
ther in  law  or  equity,  of,  in,  and  to  the  afore- 
said land,  and  every  part  thereof,  and  that 
plaintiff,  at  the  time  of  executing  said  writ- 
ing, knew  well  the  full  contents  and  import 
thereof;  denying  that  defendant  has,  for  a 
long  time  past,  or  during  any  time,  or  at  all, 
deserted  the  plaintiff,  or  refused  to  live  with 
him  as  his  wife,  and  alleging  on  the  contrary, 
that  plaintiff  has,  for  more  than  10  years  last 
past,  willfully  deserted  and  abandoned  de- 
fendant, and  has  lived  separate  and  apart 
from  her,  and  during  all  said  time  has  wiU- 
fully  failed,  neglected,  and  refused  to  provide 
for  her  the  common  necessaries  of  life. 

The  court  below  found  that  Hattle  L.  Trav- 
er executed  to  defendant  the  two  deeds,  as  be- 
fore stated,  and  that  the  entire  consideration 
for  the  conveyances,  and  the  entire  purchase 
price  of  said  land,  was  paid  by  defendant 
from  and  out  of  her  own  separate  property 
and  estate,  and  that  no  part  of  said  considera- 
tion was  community  property.  The  court  fur- 
ther found,  among  other  things,  as  foUows: 
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(tS)  "That  the  plaintiff  directed  said  Hattle 
li.  Traver  to  so  execute  said  deeds  to  the  de- 
fendant In  the  name  of  .the  defendant,  and  di- 
rected said  Hattle  L.  Traver  to  so  convey 
said  lands  to  the  defendant,  with  the  Inten- 
tion and  for  the  purpose  of  thereby  vesting 
the  title  to  all  said  property  In  the  defendant, 
as  and  for  her  separate  and  Individual  prop- 
erty and  estate,  and  not  as  community  prop- 
erty." (6)  "That  said  deeds  were  so  execu- 
ted and  said  land  was  so  conveyed  to  the  de- 
fendant, and  In  the  name  of  the  defendant, 
with  the  full  knowledge  of  the  plaintiff,  and 
that  the  plaintiff  consented  to,  acquiesced  In, 
and  approved  of  the  manner  and  form  of 
such  execution  and  conveyance,  with  the  In- 
tention and  for  the  purpose  of  thereby  con- 
veying to  the  defendant  as  a  gift,  and  vesting 
In  her  as  a  gift,  from  himself,  any  and  all 
right  and  Interest  which  the  plaintiff  claimed 
to  have  In  said  property."  \J)  "That  on  May 
21,  1885,  the  plaintiff  executed  and  deUvered 
to  the  defendant  a  deed  of  gift,  conveying  to 
the  defendant  all  the  right  and  Interest  which 
the  plaintiff  claimed  In  the  above-described 
property;  that  the  plaintiff,  at  the  time  of  ex- 
ecuting said  deed  of  gift,  well  knew  and  un- 
derstood the  fnU  contents,  import,  and  mean- 
ing there<rf;  and  that  he  executed  the  same 
voluntarily,  and  of  his  own  free  will  and  ac- 
cord, and  without  any  accident  or  mistake  on 
his  part,  and  without  any  fraud,  deception, 
or  undue  Influence  on  the  part  of  the  defend- 
ant, and  with  the  Intention  of  thereby  giving 
and  granting  to  the  defendant,  as  and  for  her 
separate  and  Individual  property  and  estate, 
any  and  all  right  and  Interest  which  said 
plaintiff  then  claimed  to  have  In  said  proper- 
ty." (10)  "That  all  the  property,  real  and 
personal,  mentioned  and  described  in  the 
pleadings  herein,  and  In  these  findings,  is  the 
sole  and  separate  property  and  estate  of  the 
defendant,  and  that  no  part  thereof  is,  or  ever 
was,  community  property,  and  that  the  plain- 
tiff has  not  now,  and  never  did  have,  any  In- 
terest therein."  In  accordance  with  the  find- 
ings. Judgment  was  entered  that  the  plaintiff 
take  nothing  by  his  action,  from  which  Judg- 
ment he  has  api)ealed,  and  has  brought  the 
case  here  on  the  Judgment  roll,  Including  a 
bill  of  exception. 

Counsel  for  appellant  earnestly  contend  that 
the  earnings  of  defendant,  with  which  the 
Klverslde  land  was  paid  for,  are  clearly 
shown  by  the  affirmative  averments  of  the 
answer  to  have  been  community  funds,  and, 
therefore,  that  the  said  land  became  and  was 
community  property.  This  question  has  been 
very  elaborately  argued  by  counsel,  but  we 
do  not  deem  It  necessary  to  state  or  review 
the  points  made;  for,  conceding  the  argument 
to  be  sound,  still,  if  the  findings  above  quoted 
can  be  sustained,  it  is  a  matter  of  no  conse- 
quence whether  the  original  purchase  money 
was  seporate  or  community  property,  as  the 
Judgment,  In  either  event,  must  be  affirmed. 
Under  our  statute,  all  property  acquired  by 
husband  or  wife  after  marriage,  except  that 
acquired  by  gift,  bequest,  devise,  or  descent. 


is  community  property.  And  prior  to  tb} 
amendment  to  section  164  at  the  Civil  Code,  In 
1889,  all  property  conveyed  to  the  wife  was 
presumed  to  be  community  property.  This 
presumption,  however,  could  be  met  and  over- 
come by  extrinsic  evidence  showing  that  the 
property  was  acquired  by  her  In  one  of  the 
excepted  ways  above  specified  In  the  statute. 
And  where  property  purchased  with  commu- 
nity funds  was  conveyed  to  the  wife  by  direc- 
tion of  the  husband,  and  wiHi  the  intent 
that  It  should  become  her  separate  property. 
It  has  many  times  been  held  that  the  convey- 
ance operated  as  a  gift  from  him  to  her. 
Peck  v.  Brummaglm,  81  Cal.  441;  Woods 
V.  Whitney,  42  Cal.  358;  Hlgglns  v.  Biggins. 
46  Cal.  259;  Read  v.  Rahm,  65  Cal.  343.  4 
Pac.  Ill;  Jackson  v.  Torrence,  83  Cal.  621, 
23  Pac.  695.  In  the  case  last  cited  It  Is  said: 
"There  is  no  evidence  that  he  [the  husband] 
yma  Indebted  to  any  one  at  the  time,  and  If 
he  was  free  from  debt  he  had  thd  right  to 
give  her  [his  wife]  the  property,  and  could 
make  the  gift  effectual  by  simply  directlDg 
the  conveyance  to  be  made  to  her."  So,  also. 
It  has  been  held  that  when  a  husband  himself 
conveys  property  to  his  wife,  whether  it  be 
his  separate  property  or  community  property, 
the  conveyance  operates  to  vest  the  title  In 
the  wife,  as  her  separate  estate.  Burkett  v. 
Burkett,  78  CaL  310,  20  Pac.  715;  THylor  v. 
Opperman,  79  Cal.  468,  21  Pac.  869;  Oaks  v. 
Oaks,  94  CaL  66,  29  Pac  330;  In  re  Lamb's 
Estate,  95  CaL  397,  30  Pac.  568. 

But,  admitting  that  such  Is  the  law,  stUI  It 
is  insisted  that  finding  5  is  outside  of  the  is- 
sues raised  by  the  pleadings,  and  that  each  of 
the  findings  quoted  is  contrary  to,  and  not 
supported  by,  the  evidence.  The  complaint 
alleges  the  making  of  the  deeds  by  Mrs.  Trav- 
er to  defendant,  and  that  the  property  was 
paid  for  with  community  funds,  and  Is  now 
the  community  property  of  plaintiff  and  de- 
fendant. The  answer  admits  the  making  of 
the  deeds,  and  alleges  that  the  property  was 
paid  for  with  defendant's  separate  funds,  and 
Is  now  her  separate  and  Individual  property. 
The  real  Issue,  then,  was  as  to  whether  the 
property  purchased  became  community  or  sep- 
arate propevts;  and,  to  determine  that  Issue, 
much  evidence  was  Introduced,  without  objec- 
tion, on  both  sides.  Of  course,  the  general 
rule  is  that  new  matter  must  be  specially 
pleaded,  but  that  rule  seems  hardly  broad 
enough  to  apply  to  this  case,  and  put  the  find- 
ing complained  of  outside  of  the  issues  raised. 
But,  however  this  may  be,  if  that  and  the  oth- 
er findings  are  Justified  by  the  evidence,  the 
Judgment  cannot  be  reversed  on  this  ground. 

The  evidence  was  In  many  respects  conflict- 
ing, but  that  was  a  matter  for  solution  by  the 
trial  court  The  plaintiff  testified,  "It  is  my 
recollection  that  I  directed  Mrs.  Traver  to 
make  the  deed  to  my  wife."  Defendant  tes- 
tified: "At  the  time  of  the  Traver  convey- 
ance, plaintiff  said  It  was  my  money  paid  fo- 
the  land,  and  if  he  had  the  deed  in  his  own 
name  he  could  not  take  up  a  government 
claim;   it  was  my  money  paid  for  it,  and  I 
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ought  to  have  It.  He  so  stated  both  before 
and  after  the  deeds  -were  made.  After  that, 
Mr.  Wright  always  spoke  of  the  property  as 
being  'Mamma's  property,'  'Mamma's  ranch,' 
and  said  It  was  my  money  paid  for  it"  O. 
W.  Graven  testified:  "I  lire  In  mverdde. 
Have  known  plaintiff  and  defendant  since 
1880.  Am  their  neighbor.  Barly  In  my  ac 
<inaintance,  I  heard  plaintiff,  on  several  oc- 
casions, state,  in  substance,  ttiat  no  one 
should  look  to  him  for  anything  about  the 
ranch;  that  he  had  no  right— no  part— in  the 
property;  that  it  was  Mrs.  Wright's  property; 
and  that  he  was  to  be  held  for  no  obliga- 
tions. •  •  •  Since  1885  I  have  heard  hlrn 
say  the  property  was  his  wife's,  and  he  was 
to  be  held  for  nothing  financially."  PlalntilT 
testified  that,  when  Mr.  Conway  brought  him 
the  deed  of  May  21st  for  its  execution,  Con- 
way "said  that  Mrs.  Wright  could  get  a  loaa 
«f  sixteen  hundred  dollars  from  Mr.  McFar^ 
land,  but  that  Mr.  McFarland  refused  to  loan 
the  money  unless  I  would  sign  away  my  com- 
munity rights."  S.  J.  Hinckley  testified  that 
In  June,  1885,  plaintiff  told  him  "that  Mr. 
Conway  came  to  Colton,  where  he  was  teach- 
ing school,;  and  had  a  paper,  and  got  him  to 
sign  it;  that  he  knew  he  was  signing  his 
rights  away,  but  he  didn't  care."  O.  T.  Dyer 
testified,  in  substance,  that  early  in  May, 
1885,  he  was  negotiating  a  loan  for  Mrs. 
Wright  upon  the  property  in  question,  and 
had  a  conversation  with  plaintiff  about  his 
Joining  in  the  execution  of  the  mortgage;  that 
plah[itlff  said  he  had  no  interest  in  the  prop- 
erty, and  would  not  join  In  the  mortgage,  or 
put  his  name  on  the  note,  but  that  he  would 
deed  the  land  to  his  wife,  and  she  might  do 
what  she  had  a  mind  to  with  it;  all  he  asked 
was  to  be  let  alone.  John  E.  Wright,  the 
son  of  plaintiff  and  defendant,  testified  that 
between  1887  and  1889  he  had  a  conversation 
with  his  father  about  home  matters.  "I  said 
to  him,  "How  did  you  come  to  sign  that  pa- 
per that  mother  said  you  signed,  giving  your 
property  right  away?  He  said,  'Well,  she 
owned  the  property,  and  she  was  not  in  very 
good  health,  and  it  seemed  to  worry  her  that 
she  did  not  have  the  entire  control,  and  I  Just 
signed  it  to  please  her.'  *  •  •  He  further 
stated  that  his  wife  owned  the  property,  any 
way,  and  that  he  didn't  see  as  his  signing  the 
paper  made  any  difference."  Without  dis- 
cussing the  matter  further,  it  seems  to  us 
tliat  the  evidence  above  recited  is  quite  suffi- 
-cient  to  support  and  Justify  the  findings  as  to 
each  of  the  deeds  under  which  defendant 
claims  title. 

It  Is  further  urged  that  the  Judgment  should 
he  reversed  because  the  court  failed  to  find 
upon  the  issue  of  desertion,  and  upon  the  al- 
legations found  In  paragraphs  10  to  17  of  the 
answer.  We  do  not  think  the  Judgment  can 
be  disturbed  on  this  ground.  The  court  hav- 
ing found  that  plaintiff  directed  Mrs.  Traver 
to  convey  the  property  to  defendant,  with  the 
Intention  and  for  the  purpose  of  thereby 
resting  the  title  thereto  in  the  defendant,  as 


her  separate  estate,  and  having  further  found 
that  the  deed  of  May  21,  1885,  was  a  valid 
and  operative  deed  of  gift,  it  Is  wholly  imma- 
terial whether  the  property  was  paid  for  with 
separate  or  community  funds,  and  equally  im- 
material whether  the  plaintiff  or  defendant 
had  been  guilty  of  desertion.  "There  should 
be  findings  on  all  the  material  issues  in  the 
case,  but  a  Judgment  will  not  be  reversed  for 
want  of  a  finding  on  a  particular  issue,  where 
it  is  apparent  that  the  failure  to  find  on  that 
issue  is  in  no  way  prejudicial  to  the  appel- 
lant" Murphy  v.  Bennett,  68  CaL  5^  9 
Fac  738.    The  Judgment  should  be  afiOrmed. 

We  concur:   HAYNBS,  0.;  BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  to 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


aos  Cal.  SOT) 
PEOPLE  V.  CHIN  HANB  et  al.  (No.  21,161.) 
(Supreme  Court  of  California.  Sept  2,  189K.) 
HomClDB— EVIDBNOB— W1TSB88— Impbachmeut— 

DBPO8IT10N. 

1.  For  the  purpose  of  showing  motive  for 
a  murder,  evidence  that  deceased  was  on  the 
bail  bond  of  one  who  was  charged  with  as- 
sault with  intent  to  murder  defendant  is  admis- 
sible. 

2.  On  an  issue  as  to  whether  certain  shots 
were  fired  from  inside  or  outside  of  a  building, 
the  testimony  of  a  witness,  who  was  near  the 
scene,  that  the  shots  sounded  as  though  fired  from 
Inside,  and  that  they  sounded  like  a  drum,  is 
not  objectionable  as  the  expression  of  his  opin- 
ion. 

3.  The  state,  after  showing  diligent  effort 
to  find  an  absent  witness,  offered  the  deposition 
of  the  witness,  taken  on  the  preliminary  bear- 
ing. On  cross  examination,  defendant  produced 
a  [^otograph  of  the  absent  witness,  and  offered 
it  to  the  jiiry  for  inspection.  HM,  that  the 
exclusion  of  the  photograph  was  proper. 

4.  On  a  trial  for  murder,  evidence  that, 
while  defendants  were  in  jail,  they  threatened 
to  kill  a  person  who  was  sent  to  identify  them, 
is  admissible  against  them. 

5.  A  witness  testified  that,  when  he  went 
to  the  jail  to  identify  defendants,  they  threat- 
ened to  kill  him.  He  also  testified,  under  ob- 
jection, that  he  identified  defendants  before  the 
coroner's  jury;  but  nothing  was  shown  as  to  de- 
fendants' conduct  or  threats  at  that  time.  HM, 
that  the  latter  part  of  the  evidence  should  have 
been  stricken  out  on  motion,  but,  as  no  motion 
was  made  to  that  effect  defendants  could  not 
complain. 

6.  It  was  proper  to  admit  testimony  of  a 
conversation  had  in  the  presence  of  a  defendant 
Chinaman,  where  he  was  sufficiently  acquainted 
with  the  English  language  to  understand  it 

7.  A  witness  for  the  state  testified  that  she 
identified  defendants  at  the  coroner's  office.  The 
defense  afterwards  proiwsed  to  show  by  an- 
other witness  that  the  witness  first  pointed  out 
another  person  as  the  guilty  party.  Bdd.  that 
it  was  not  the  proper  method  of  impeachment, 
as  the  state's  witness  should  have  been  first 
examined  with  reference  to  that  point 

8.  On  4  trial  for  murder  committed  in  an 
affray,  defendants  introduced  evidence  showing 
that  a  certain  witness  for  the  state  was  an 
active  friend  of  deceased  during  the  fight,  and 
was  arrested,  shortly  after  the  murder,  for  car- 
rying concealed  weapons,  and  had  such  weapons 
on  bis  person  at  the  time.  BM,  that  it  was 
proper  for  the  state  to  show  in  rebuttal  that  the 
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ohnrge  against  said  witness  was  subsequently 
dismissed. 

9.  Where  a  witness  for  the  defense,  in  a 
trial  for  murder  committed  in  an  affrny,  testi- 
fied, in  response  to  a  question,  that  he  did  not 
know  that  the  police  had  found  a  trunk  con- 
taining armor  in  his  room,  the  question  was 
harmless.  * 

10.  On  an  issue  as  to  where  and  how  cer- 
tain bullets  struck  a  building,  in  a  murder  trial, 
it  was  not  error  to  confine  defendants'  witness 
to  a  description  of  the  bullet  marks,  without 
stating  in  which  direction  they  went  in,  though 
the  latter  testimony  would  be  admissible  if 
called  for  by  definite  questions. 

11.  The  discretion  of  the  court,  exercised  in 
refusing  to  permit  a  witness  to  illustrate  on  a 
door  of  the  court  room  how  certain  bullets 
struck  a  building,  will  not  be  reviewed,  except 
for  abase. 

12.  On  a  trial  for  murder,  evidence  that  the 
wife  of  deceased,  who  was  a  witness  for  the 
state,  was  an  inmate  of  a  house  of  prostitution, 
was  not  admissible  zo  affect  her  veracity. 

13.  Though  it  was  not  proper  to  ask  a  wit- 
ness for  the  defense,  in  a  trial  for  the  murder  of 
a  Chinaman,  as  to  whether  he  was  not  "known 
as  king  of  Ihc  higbbindprs,"  no  reversible  error 
was  shown,  where  objection  to  the  question  was 
sustained,  and  the  examination  stopped  there. 

14.  In  order  to  impeach  the  credibility  of  a 
witness,  he  may  be  asked  if  he  was  ever  con- 
victed of  a  felony,  and.  under  Code  Civ.  Proc. 
S  20.il.  the  name  of  the  particular  felony  may  be 
mentioned. 

15.  On  a  trial  for  murder,  the  state,  over  de- 
fendants' objection  that  it  was  not  cross-exam- 
ination, elicited  testimony  from  defendant  that 
he  never  had  any  trouble  with  deceased,  or 
with  any  one  related  to  him.  Heiu  that,  as  the 
evidence  was  favorable  to  the  defense,  it  was 
harmless  error  to  admit  it. 

IG.  Where  defendant  asserted  that  he  was  a 
doctor,  it  was  proper,  in  rebuttal,  to  permit  a 
witness  to  testify  that  he  knew  defendant  for 
many  years,  but  never  heard  of  him  ns  a  doctor. 

17.  Const,  art.  1,  f  13,  provides  for  the  tak- 
ing. In  the  presence  of  defendant  and  his  coun- 
sel, of  depositions  of  witnesses  in  criminal  cases, 
other  than  cases  of  homicide,  when  there  is  rea- 
son to  believe  that  the  witness,  from  inability 
or  other  cause,  will  not  attend  at  the  trial.  Hdi, 
on  a  trial  for  murder,  that  it  was  not  error 
to  admit  the  deposition  of  an  absent  witness, 
taken  on  the  preliminary  examination,  feople 
v.  Oiler,  4  Pac.  lOOG.  66  Cal.  101.  followed. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county. 

Chin  Hane  and  Hoey  Yen  Sing  were  con- 
victed of  murder,  and  appeal.    Affirmed. 

A.  li.  Hart  and  .lohnson  &  Johnson,  for  ap- 
pellants. Frank  D.  Ryan,  Cbaries  T.  Jones, 
John  T.  Carey,  and  Atty.  Gen.  Fitzgerald,  for 
the  People. 

GAROUTTE,  J.  The  defendants  were  char- 
ged by  the  district  attorney  of  Sacramento 
county,  upon  information,  with  the  crime  of 
murder.  They  were  tried  Jointly  and  convict- 
ed, and,  under  the  verdict  of  the  Jury,  the 
court  sentenced  Chin  Hane  to  be  banged,  and 
Hoey  Yen  Sing  to  be  imprisoned  for  life. 
This  is  an  appeal  from  such  Judgment,  and 
from  the  order  denying;  a  motion  for  a  new 
trial.  The  killing  occurred  at  about  the  hour 
of  10  p.  m.,  in  a  building  upon  I  street,  In 
the  city  of  Sacramento,  at  the  inception  or 
during  the  progress  of  an  affray,  carried  on, 
very  probably,  by  two  rival  Chinese  societies, 
several  Chinamen  being  killed  at  the  time,  and 


others  wounded,  as  the  result  of  tbe  discharge 
of  many  firearms.  Tbe  principal  witnessee  up- 
on both  sides  of  the  case  were  Chinese,  and, 
as  is  tbe  universal  rule  In  tbis  class  of  cases, 
the  evidence  upon  the  main  questions  Inyolred 
was  directly  conflicting.  TTiere  is  no  com- 
plaint made  upon  the  law  given  to  the  jury  by 
the  trial  court,  and  tbe  grounds  for  appeal  con- 
sist of  23  specific,  numbered  specifications  of 
errors  of  law  committed  by  the  trial  court, 
largely  In  the  admission  and  rejection  of  evi- 
dence. Many  of  these  speciflcationB  are  ex- 
ceedingly technical,  and  demand  no  extended 
consideration.  Others  of  more  importance  we 
will  proceed  to  notice. 

1.  The  party  killed  In  the  present  case  was 
one  Lee  Gong,  and  tbe  prosecution,  for  the 
purpose  of  showing  motive  upon  tbe  part  of 
the  defendant  Hoey  Yen  Sing,  offered  evi- 
dence, under  objection,  to  the  effect  that  the 
deceased  was  upon  the  bond  of  one  Fong  Ah 
Sheung,  who  had  been  charged  with  an  as- 
sault to  murder  the  said  defendant  Sing.  The 
objection  is  based  upon  the  ground  that  there 
was  no  evidence  that  the  defendant  Sing  knew 
that  the  deceased  had  gone  upon  the  bond. 
The  objection,  we  think,  goes  to  the  weight 
of  the  evidence,  rather  than  to  Its  competency. 
We  think  it  fairly  inferable,  from  all  the  facts 
and  circumstances,  that  he  waa  possessed  of 
such  Information,  but,  if  he  had  no  knowledge 
of  the  fact,  then  the  evidence  waa  entirely 
harmless,  and  no  Injury  to  him  could  have  pos- 
sibly resulted  from  Its  admission.  The  com- 
mitting magistrate  testified  that  Sheung  waa 
found  not  guilty  of  the  charge  of  assault  with 
a  deadly  weapon  xipon  the  day  that  Lee  Gong 
was  killed.  It  is  now  argued  that  this  evi- 
dence tended  to  show  the  commission  of  an- 
other crime  by  the  defendant  Sing.  We  think 
no  such  inference  logically  follows  from  the 
evidence.  From  all  that  appears  by  tbe  rec- 
ord, Sheung,  the  defendant  in  that  case,  may 
have  established  an  alibi,  or  some  other  de- 
fense equally  inconsistent  with  guilt  upon  the 
part  of  this  defendant  Sing. 

2.  The  prosecution  claimed  that  the  shots 
which  killed  the  deceased  were  fired  from  in- 
side tbe  house.  The  defense  insisted  that  they 
were  fired  in  tbe  open  air.  One  Hill  was  near 
the  scene  of  the  affray  at  the  time,  and  beard 
the  shots.  He  was  allowed  to  testify,  under 
objection,  that  the  shots  sounded  as  though 
fired  inside  the  building.  He  further  testified 
that  it  sounded  like  it  was  a  dnmi,  or  some^ 
thing  deep.  It  did  not  sound  like  it  was  in 
the  air.  It  is  claimed  that  this  evidence  called 
for  the  opinion  of  the  witness,  and,  for  that 
reason,  was  not  admissible.  In  the  strict 
sense,  the  evidence  given  was  not  the  opinion 
of  the  witness,  any  more  than  It  was  his  opin- 
ion that  the  sounds  were  made  by  a  drum. 
The  evidence  was  simply  a  statement  as  to 
tbe  nature  of  the  Impressions  of  sound  left  up- 
on the  ear,  and,  we  think,  clearly  admissible. 
See  Robinson  v.  Fire  Co.,  103  Cal.  1,  3C  Pac. 
955.  As  an  additional  reason  for  holding  this 
assignment  of  error  unsound,  It  may  be  sug- 
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nested  that  the  witness,  without  objection,  had 
previously  testified  to  the  siune  effect.  This 
fact  would  make  the  eiTor  harmless,  if  error 
had  been  committed. 

3.  The  prosecution  desired  to  introduce  the 
deposition  of  one  Lee  Sam,  taken  at  the  pre- 
liminary examination,  and,  preliminary  there- 
to, placed  a  witness  upon  the  stand,  who  tes- 
tified to  his  efCorta  in  tryhig  to  find  the  wit- 
ness. Upon  cross-examination  the  defense  pro- 
dticed  a  photograph  ot  the  absent  witness,  and 
offered  it  to  the  Jury  for  Inspection.  An  aib- 
jectlon  was  sustained  to  the  course  of  counsel, 
and,  we  think,  properly  so.  We  know  of  no 
authcMlty  for  such  a  practice.  The  evidence 
of  the  witness  Lee  Lick,  and  also  that  of  Fay, 
bearing  upon  this  question,  in  no  'way  was 
prejudicial  to  the  defendants'  rights,  even  con- 
ceding It  to  have  been  erroneously  admitted. 

4.  It  appears  tiiat,  while  the  defendants  were 
under  arrest  and  In  Jail  for  the  killing,  one 
Lee  Sam  came  to  the  Jail  and  Identified  them. 
When  Identified,  they  each  told  Lee  Sam,  In 
the  presence  of  the  other,  that  they  would  kill 
him.  This  evidence  was  offered,  under  objec- 
tltm.  We  deem  it  admissible.  Threats  made 
by  a  defendant  against  a  witness  whom  he  ex- 
pects to  testify  against  htaa,  with  the  evident 
purpose  of  intimidating  the  witness,  are  prop- 
er evidence.  The  fact  that  the  defendants 
were  In  custody  at  this  time  is  wholly  Immate- 
rial. The  question  was  further  asked  the  wit- 
ness: "Did  you  identify  the  defendants  before 
the  coroner's  jury?"  He  answered,  under  ol> 
Jection,  that  he  did.  Nothing  was  shown  as 
to  the  conduct  of  the  defendants  when  so  iden- 
tified, and  it  would  seem  that  tl^e  answer  of 
tlie  witness  should  have  been  stricken  out,  up- 
on motion,  for  this  reason;  but  no  motion  to 
that  effect  was  made.  See  People  v.  Mallon, 
103  Cai.  513,  37  Pac.  512. 

5.  Chief  of  Police  Rogers  testified,  under  ob- 
jection, to  a  conversation  occurring  between 
Lee  Sam,  himself,  and  the  defendant.  Chin 
Hane.  The  icourt  admitted  the  evidence,  up- 
on the  ground  that  the  defendant  Chin  Hane 
was  sufficiently  acquainted  with  the  English 
language  to  understand  all  that  was  said,  and 
did  understand  It.  We  see  no  error  in  this  rul- 
ing. 

6.  Ah  Wah  testified,  when  upon  the  wit- 
ness stand,  that  she  Identified  the  defendants 
at  the  coroner's  otRce  as  the  men  who  killed 
the  deceased.  The  defense  proposed  to  show 
by  another  witness,  who  was  present  at  the 
time  of  the  Identification,  that  Ah  Wah  first 
pointed  out  another  Chinaman  as  the  guilty 
party;  but,  upon  objection,  the  evidence  was 
ppjected.  We  do  not  think  the  witness  could 
be  Impeached  In  this  manner.  Ah  Wah  should 
have  been  recalled,  and  asked  with  reference 
to  the  matter,  and,  upon  her  denial  of  It,  the 
foundation  would  then  have  been  laid  for  her 
Impeachment  by  this  witness'  testimony. 

7.  Lee  Sam  was  an  active  friend  of  the  de- 
ceased upon  the  night  of  the  killing.  A  po- 
lice officer  testified  that,  subsequent  to  tho 
-killing,  he  arrested  Lee  Sam  for  carrying  con- 
cealed weapons,  and  found  upon  him  two 


large  pistols.  The  prosecution  then  asked  the 
officer  If  he  swore  to  a  complaint,  or  prosecut- 
ed Lee  Sam  for  carrying  the  weapons;  an  ob- 
jection to  the  question  was  overruled,  and 
the  officer  said  he  did  not  know  whether  or 
not  he  swore  to  a  complaint,  but  that  the 
charge  was  subsequently  dismissed.  It  is 
not  at  all  clear  that  the  evidence  of  the  poUct; 
officer  In  the  first  Instance  was  material  to 
the  case  at  bar,  but,  If  material,  we  thinli. 
clearly  the  opposing  side  had  the  right  to  ex- 
plain It  It  may  further  be  suggested  that 
the  defendants  were  not  prejudiced  by  the  ac- 
tion of  the  court  in  admitting  the  evidence. 

8.  It  was  not  error  for  the  court  to  exclude 
evidence  of  self-serving  declarations  made  by 
defendant  Chin  Hane  In  San  Francisco,  Im- 
mediately prior  to  his  departure  for  Sacra- 
mento. We  see  nothing  In  the  conduct  of 
the  district  attorney.  In  his  examination  of 
the  witness  as  to  bis  past  criminal  record, 
demanding  a  reversal  of  the  Judgment.  The 
witness  Cheong,  in  reply  to  a  question  by  the 
people,  under  objection,  testified  that  he  did 
not  know  of  the  police  officer  finding  a  trunk 
In  his  room  with  armor  In  It.  The  answer  of 
the  witness  thus  renders  the  question  harm- 
less, and  defendants  were  not  prejudiced. 

9.  The  witness  Lowell,  after  testifying  that 
he  made  an  examination  of  the  deceased's 
building  after  the  killing,  stated  that  he 
found  several  bullet  marks  upon  the  outside 
of  the  building.  He  then  continued:  "There 
was  a  bullet  hole  In  the  door  Jamb  of  Lee 
Gong's,  also.  That  was  six  or  seven  feet 
high.  Some,  also,  on  the  brick  wall,  on  the 
outside,  on  the  edge  of  the  brick  wall.  It 
seems  to  me  as  if  tliat,  on  the  south  side  of 
the  door,  there  was  a  big  chunk  taken  out  of 
the  brick.  I  am  not  positive.  There  Is  quite 
a  large  corner  knocked  off  of  a  brick  there." 
The  record  further  discloses  as  follows:  "Mr. 
Hart:  Q.  Which  way  did  It  go;  diagonally 
south,  or  straight  In?  Mr.  Jones  objected: 
That  calls  for  the  opinion  of  the  witness. 
And  the  objection  was  sustained.  Mr.  Hart: 
Q.  Which  wa.y  did  the  mark  go;  directly 
south,  or  stmlght  In?  Mr.  Jones  objected 
that  the  question  Is  Improper.  The  mark  is 
still  there.  At  this  point  there  was  an  argu- 
ment among  counsel,  and  at  the  conclusion 
Mr.  Hart  said:  The  court  stated  that  I  didn't 
know  half  the  time  what  I  was  doing.  I 
want  that  remark  taken  down,  and  take  an 
exception.'  The  Judge:  You  contradicted  the 
court.  I  said  that  you  asked  the  question, 
and  that  it  was  indefinite.  •  *  •  The 
Judge:  Q.  Did  you  state  that  you  could  de- 
scribe the  piece  which  you  said  was  knocked 
off  the  brick?  You  say  there  was  a  piece  of 
brick  chipped  off?  A.  It  is  quite  a  large 
piece.— two  or  three  Inches  long.  I  did  not 
see  It  knocked  off.  I  know,  though,  that  it 
was  knocked  off.  It  was  a  three-cornered 
piece.  It  had  been  struck  by  some  missile, 
and  knocked  off  the  comer.  It  was  about 
seven  feet  from  the  sidewalk,  I  should  Judge. 
There  were  )?everal  bullet  marks  on  the  walln 
of  Lee  Gong's,  and  on  the  side  of  the  store 
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there  Is  a  bnllet  hole  In  the  edge  of  the  door. 
Mr.  Haxt:  Q.  Now,  take  this  door  here,  and 
tell  where  the  ballet  struck,  and  in  which  di- 
rection. Mr.  Jones  objected,  as  irrelevant,  in 
competent,  and  immaterial.  They  have  no 
right  to  put  a  witness  on  the  stand  to  show 
where  a  bullet  struck.  He  can  describe  the 
marks.  Objection  sustained.  Defendants  du- 
ly excepted."  This  excerpt  from  the  record 
.  contains  three  questions  by  defendants'  coun- 
sel to  which  the  court  sustained  objections. 
There  appears  to  have  been  some  little  fric- 
tion between  counsel  and  the  court  at  this 
particular  time,— an  event  not  without  prece- 
dent in  the  past.  And  we  may  be  allowed  to 
suggest  that  we  think  that  counsel  for  defense 
could  well  have  been  more  explicit  in  fram- 
ing the  questions  asked,  and  that  the  court 
could  well  have  been  more  liberal  in  its  treat- 
ment of  these  questions  as  asked.  It  is  a 
very  common  practice  to  illustrate  upon  tho 
wall,  or  upon  a  door  in  a  court  room,  before 
the  eyes  of  the  jury,  the  location  of  a  bullet 
mark,  and  we  think  It  may  well  have  been 
done  here.  But  such  matters  are  largely  in 
the  discretion  of  the  trial  court,  and,  in  the 
absence  of  an  abuse  of  such  discretion,  we 
cannot  interfere.  The  prosecution  ottered  "-o 
allow  the  witness  to  describe  the  bullet  marks, 
and  we  think  the  defendants  must  be  satis- 
fied with  such  otter.  If  the  question  address- 
ed to  the  witness,  "Which  way  did  It  go;  di- 
agonally south,  or  straight  In?"  referred  to 
the  course  of  the  bullet,  or  bullet  mark  In  the 
wood  or  brick  wall  (which  is  tar  from  plain, 
when  we  consider  the  context),  then  the  ob- 
jection that  the  question  called  for  the  opinion 
of  the  witness  Is  not  at  all  tenable;  for  he 
was  simply  asked  to  state  something  that  he 
saw.  It  would  be  a  statement  based  upon 
actual  inspection,  and,  as  far  as  we  can  see, 
entirely  unobjectionable.  But,  beyond  all 
this,  the  jury  viewed  these  premises,  and 
were  particularly  Instructed  to  view  these 
various  bullet  marks;  and,  taking  all  these 
matters  into  consideration,  no  grounds  for  a 
new  trial  of  the  case  are  shown. 

10.  The  witness  Ah  Wah  testified  that  she 
was  the  wife  of  the  deceased.  She  further 
testified  as  to  her  manner  of  life,  habits,  etc. 
The  defense  attempted  to  prove  that  she  had 
been  an  Inmate  of  a  house  of  prostitution. 
The  evidence  was  inadmissible.  Such  mat- 
ters were  entirely  collateral,  and  her  veracit.v 
could  not  be  Impeached  in  that  way.  The  de- 
fendant Chin  Hane,  upon  his  direct  examina- 
tion, claimed  to  be  a  doctor.  On  cross-ex- 
amination he  was  asked  if  he  was  not  known 
In  San  Francisco  as  king  of  the  highbinders. 
Under  objection,  the  question  was  not  an- 
swered. Even  conceding  the  question  improp- 
er, the  Investigation  In  this  direction  here 
stopped,  and  nothing  occurred  of  sufficient 
importance  to  reverse  the  judgment.  In  or- 
der to  impeach  the  credibility  of  a  witness. 
Including  a  defendant  when  he  testifies,  the 
witness  may  be  asked  If  he  has  ever  been  con- 
victed of  a  felony.  The  details  and  clrcum- 
ctances  comprising  the  oftense  should  not  be 


gone  Into.  But  In  view  of  the  statute  (section 
2051,  Code  Civ.  Proc.),  which  allows  the  proof 
of  the  fact  to  be  made  either  by  the  evidence 
of  the  witness  himself,  or  by  the  record  of 
conviction.  It  would  appear  that  not  only  tho 
fact  of  the  conviction  could  be  shown,  but  tho 
name  of  the  particular  felony  of  which  the 
witness  had  been  convicted.  Beyond  this  the 
examination  should  not  go. 

11.  Under  objection  of  the  defense,  the  de- 
fendant Chin  Hane,  upon  cross-examination. 
In  answer  to  interrogatories,  testified  that  he- 
had,  never  had  any  trouble  with  Jesse  Jim 
(the  party  who  discovered  him  to  the  officers 
after  the  killing),  nor  Ah  Wah  (deceased's 
wife),  nor  the  Lee  f&mlly  (to  which  the  de- 
ceased belonged),  nor  the  Chee  Kong  Tong. 
Under  the  facta  formiag  the  history  of  this 
case,  we  are  inclined  to  think  that  this  (jiarac 
ter  of  evidence  would  have  been  admissible, 
coming  from  the  defense,  as  tending  to  show 
an  absence  of  motive  to  do  the  killing.  Ob- 
jection was  made  to  its  Introduction  by  the 
defense,  upon  the  ground  that  It  was  not 
cross-exajnination;  and,  especially  in  view  of 
the  fact  that  the  witness  testifying  was  the 
defendant,  we  think  it  should  have  been  ex- 
cluded. If  the  court's  attention  bad  been 
called  to  that  fact  But,  as  we  view  this 
whole  line  of  evidence.  It  was  rather  favora- 
ble to  the  defendant  than  otherwise,  and  no- 
prejudicial  error  was  committed. 

12.  In  rebuttal,  the  witness  Cox,  having 
known  the  defendant  Chin  Bane  for  many 
years  in  San  Francisco,  testified  that  he  had 
never  heard  of  him  as  a  doctor.  The  motion 
to  strike  out  this  evidence  was  properly  de- 
nied. 'While,  in  Its  nature,  light,  its  weight 
was  a  question  for  the  jury.  The  evidence 
of  Clark,  in  rebuttal,  as  to  the  Identification 
by  Ah  Wah,  was  properly  admitted.  It  la 
contended  that  the  deposition  of  an  absent 
witness,  taken  at  the  preliminary  examina- 
tion, in  a  case  of  homicide,  cannot  be  used  at 
the  trial,  for  the  reason  that  such  a  proceed- 
ing Is  violative  of  section  13,  art.  1,  of  the  con- 
stitution of  the  state.  That  provision  of  the 
constitution  has  been  construed  contrary  to 
the  appellants'  contention  in  the  case  of  Peo- 
ple V.  Oiler,  66  Cal.  101,  4  Pac.  1066. 

For  the  foreg(dng  reasons,  the  judgments- 
and  orders  appealed  from  are  affirmed. 

We  concur:  BEATTT,  C.  J.-,.McFARliAND, 
J.;   HARRISON,  J.;   HENSHAW,  J. 


(5  C&l.  nnrep.  129) 
In  re  CARRIGER'S  ESTATE.  (S.  F.  155.> 
(Supreme  Court  of  (Ttillfomia.    Aug.  29,  1895.)' 

Bbvibw  OS  Appbal— Presumptions. 

On  appeal  by  an  adminietrator  from  an 
order  directing  him  to  pay  tlie  widow  of  dece- 
dent a  certain  amount  per  month,  as  a  family 
allowance,  it  will  be  presumed,  in  the  absenre- 
of  the  evidence  before  the  coxirt  below,  that  th& 
condition  of  the  estate  was  such  as  to  author- 
ize the  allowance  of  the  sum  fixed  in  the  order. 

Department  1.    Appeal  from  superior  courts 
Sonoma  county;   S.  K.  Dougheity,  Judge. 
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In  tbe  matter  of  the  estate  of  WllUam  W. 
Carrlger,  deceased.  Appeal  by  Soloman  Car- 
rig»,  special  administrator  of  said  estate, 
from  an  order  directing  him  to  pay  to  tbe 
widow  of  said  deceased  a  certain  amount  per 
montb,  as  a  family  allowance.    Affirmed. 

Barclay  Henley  and  Gary  Howard,  for  ap- 
pellant. Campbell  &  CampbeU  and  Aylett  R. 
Cotton,  for  reajjwndent. 

PBR  CURIAM.  Tbe  special  administrator 
of  the  estate  of  the  deceased  has  appealed 
from  an  order  of  the  superior  court  directing 
him  to  pay  to  the  widow  of  the  deceased  the 
sum  of  $50  per  month,  as  a  family  allow- 
ance. The  order  was  made  after  a  citation 
to  the  appellant,  and  a  hearing  thereon  before 
the  court;  but  the  appeal  <8  presented  here 
without  any  bill  of  exceptions  or  other  show- 
ing of  the  matters  which  were  considered  by 
tbe  court  In  making  its  order. 

Section  1464,  Code  Civ.  Proc,  authorizes  the 
court  to  make  a  reasonable  provision  for  the 
support '  of  the  family  "until  letters  are 
granted  and  tbe  inventory  Is  returned";  and 
by  section  14C6  the  court  is  authorized  to 
make  such  reasonable  allowance  out  of  the 
estate  as  shall  be  necessary  for  the  mainte- 
nance of  the  family,  according  to  their  cir- 
cumstances, "during  the  progress  of  the  set- 
tlement of  the  estate."  The  only  limitation 
upon  the  action  of  the  court  in  this  regard 
is  that,  in  case  the  estate  Is  insolvent,  the  al- 
lowance must  not  be  continued  longer  than 
one  year  after  granting  letters  testamentary 
or  of  administration.  There  Is  no  intimation 
in  tbe  return  of  the  special  administrator 
that  the  estate  is  insolvent,  and,  by  section 
14G7,  the  family  allowance  must  be  paid  In 
preference  to  all  other  charges,  except  funeral 
cbarges  and  expenses  of  administration.  Al- 
though the  appellant,  in  his  return  to  the  peti- 
tion, states  that  the  funeral  charges  have  not 
been  paid,  he  does  not  give  the  amount  of 
these  charges,  nor  does  it  appear  from  the 
record  what  Is  the  amount  of  the  decedent's 
estate.  The  fact  that  the  administrator  has 
not  in  bis  hands  sufficient  money  to  pay  the 
family  allowance  does  not  deprive  tbe  court 
of  the  power  to  fix  the  amount  to  be  paid.  If 
there  is  other  estate  which  can  be  subjected 
to  this  payment,  the  court  can  make  a  proper 
order  therefor.  In  the  absence  of  the  evi- 
dence which  was  before  the  court  at  the 
hearing,  we  must  assume  that  It  was  fuUy 
shown  that  the  condition  of  the  estate  was 
such  as  to  authorize  the  allowance  of  the  sum 
fixed  In  the  order.    The  order  is  affirmed. 


(lOe  Cal.   fi08) 

HERWICK  et  al.  v.  LANGFORD.     (No.  19,- 

565.) 

(Supreme  Court  of  California.     Sept  3,  1895.) 

Cosiest  ov  Will— Undue  Inploence— Soffi- 

CIENCT  OP  Evir>EKCE. 

1.  On  an  issue  aa  to  whether  a  will  was  pro- 
cared  by  undue  influence  of  testator's  wife,  it 
appeared  that  testator  frequently  went  alone  to 


the  office  of  the  att<»ney  who  drew  tbe  will,  an2 
who  had  no  acquaintance  with  testator's  wife; 
that  he  conversed  freely  and  intelligently  re- 
specting the  provisions  of  the  will;  that  about 
three  years  afterwards  he  confirmed  the  will, 
in  a  codicil  thereto,  at  which  time  he  also  ap- 
peared to  be  mentally  sound;  that  testator's 
wife,  in  his  presence,  and  about  a  year  after  the 
will  was  executed,  gave  directions  in  respect  to 
the  work  on  their  residence;  that  testator  wag  al- 
ways anxious  to  please  hia  wife,  and  was  more 
jovial  when  away  from  her;  that  five  years 
afterwards  a  difference  of  opinion  as  to  certain 
domestic  affairs  was  settled  in  accordance  with 
his  wife's  views;  that  fie  testator  dealt  largely 
in  real  estate,  and  conducted  all  his  negotiations 
alone.  Bvidence  as  to  testamentary  intent  was 
given  by  the  contestants  themselves,  who  were- 
children  of  the  testator  by  a  former  wife,  to  the 
effect  that  the  testator,  at  various  times  after 
the  execution  of  the  will,  said  he  intended  to 
divide  his  property  between  them.  Held  insuffi- 
cient to  show  nodue  influence. 

2.  On  a  contest  of  a  will,  It  was  improper 
for  contestants,  who  were  children  of  a  di- 
vorced wife,  to  testify  that  they  objected  to  tes- 
tator s  marriage  to  proponent,  but  that  he  told 
them  that  proponent  insisted  on  the  marriage  on 
account  of  their  previous  illicit  relations,  and 
that,  after  the  marriage,  testator  was  not  as 
jovial  as  before. 

3.  Tile  mere  fact  that  testator's  wife  urged 
on  him  the  propriety  of  leaving  hia  property  to 
her,  though  he  had  children  by  a  former  wife, 
does  not  constitute  undue  influence. 

_  4.  The  presumption  of  undue  influence  is  not 
raised  merely  by  proof  of  interest  and  opportuni- 
ty to  influence  the  testator. 

5.  The  fact  that  a  will  seems  unnatnrKl  is 
not  sufficient  reason  to  deny  its  admission  to 
probate,  if  it  is  shown  to  be  the  spontaneous 
act  of  a  competent  testator.' 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;   W,  H.  Clark,  Judge. 

Maria  M.  Langford  propounded  for  pro- 
bate the  will  of  Charles  E.  Langford,  de- 
ceased. The  probate  of  the  will  was  contest- 
ed by  Mary  J.  Berwick  and  others.  From  a 
judgment  denying  probate  to  the  said  will, 
the  proponent,  Maria  M.  Langford,  appeals. 
Reversed. 

A.  R.  Metcalfe  and  Anderson  &  Anderson, 
for  appellant.  R.  A.  Ling,  H.  H.  Appel,  and 
H.  T.  Gordon,  for  respondenta 

McFARLAND,  J.  This  is  an  appeal  by 
Maria  M.  Lan^ord,  widow  of  Charles  E. 
Langford,  deceased,  and  proponent  In  the 
lower  court  of  his  last  will,  from  a  judgment 
denying  probate  of  said  will,  and  from  an 
order  denying  her  motion  for  a  new  trial. 
The  probate  of  the  wlU  was  contested  by 
children  of  the  decedent  by  a  former  wife, 
upon  the  grounds  that  he  was  mentally  In- 
competent to  make  a  will,  and  that  it  was 
procured  to  be  made  by  the  fraud,  and  also 
by  the  undue  influence,  of  appellant  In  an- 
swer to  interrogatories  propounded  to  the 
Jury,  they  found  that  at  the  time  of  the  exe- 
cution of  the  will,  and  also  at  tbe  time  of  the 
execution  of  a  certain  codicil,  the  decedent 
was  of  sound  and  disposing  mind  and  mem- 
ory, but  that  it  was  procured  by  the  fraud,, 
and  also  by  the  undue  influence,  of  tbe  appel- 
lant The  finding  of  fraud  may  be  dismissed 
with  the  remark  that  there  is  no  evidence  to 
support  it    Tbe  alleged  fraud  was  that  the 
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apiiellant  falsely  and  fraudulently  represent- 
ed to  the  decedent  that  the  contestants  cared 
nothing  for  him,  had  no  love  for  him,  and 
only  wanted  his  money.  There  Is  nothing  In 
the  evidence  to  support  these  averments.  As 
to  the  finding  of  undue  Influence,  the  con- 
tentions of  appellant  are  that  there  Is  no 
evidence  sufficient  to  justify  it,  and  that  the 
court  committed  material  and  reversible  er- 
rors in  rulings  npon  the  admissibility  of  evi- 
dence on  that  Issue,  and  we  think  tiiat  both 
contentions  must  be  sustained. 

The  decedent  and  appellant  were  married 
In  Fulton,  111.,  in  1873.  They  resided  there 
several  years  and  then  removed  to  Pasadena, 
Cal.,  where  they  resided  until  his  death,  and 
where  the  will  was  made.  There  can  be  no 
pretense  that  there  Is  evidence  of  any  direct 
Influence  exercised  by  appellant,  or  any  other 
person,  over  the  decedent,  at  the  very  time  of 
the  execution  of  the  will,  and  affecting  the 
testamentary  act,  or  constituting  part  of  the 
res  gestae.  To  all  appearances,  and  as  far  as 
the  circumstances  In  proof  show,  he  was  act- 
Ipg  with  perfect  freedom,  and  following  his 
own  uncontrolled  wishes.  The  will  was  exe- 
cuted on  November  29,  1887.  Two  or  three 
weeks  prior  to  that  date  he  went  to  the  law 
office  of  Wlnalow  &  Hester,  at  Pasadena, 
and  aftw  some  conversation  with  Mr.  Win- 
slow,  who  was  In  very  bad  health,  the  latter 
introduced  him  to  Mr.  Frank  J.  PoUey,  who 
was  a  young  lawyer  then  In  the  employ  of 
Winslow  &  Hester,  with  the  request  that  he 
(Policy)  should  draw  a  will  for  the  deceased. 
The  appellant  had  no  acquaintance  with  Pol- 
ley,  Winslow,  or  Hester.  PoUey  never  saw 
her  until  the  trial  of  this  cause,  which  was 
over  six  years  afterwards.  After  Winslow 
had  turned  over  to  PoUey  the  business  of  the 
preparation  of  the  will,  the  decedent  visited 
the  office  several  times,  and  had  conversa- 
tions about  the  matter  with  Policy.  He  al- 
ways went  to  the  office  alone.  Mr.  PoUey 
testified:  "At  such  visits  we  conversed  about 
the  will,  bur  conversations  were  almost  en- 
tirely in  relation  to  the  will,  and  related  to 
the  different  provisions.  Each  provision  in 
the  will  was  requested  by  Mr.  Langford. 
•  •  ♦  At  the'  time  Mr.  Langford  executed 
the  will.  I  do  not  think  he  was  acting  und«: 
any  Uireat,  menace,  misrepresentation,  nor 
fraud,  nor  undue  Influence,  that  I  know  of. 
Positively,  he  was  not,  so  far  as  I  am  con- 
cerned. At  that  time  Mr.  Langford's  mind 
was,  I  think,  unusually  clear.  I  had  numer- 
ous conversations  with  him  during  the  time  I 
was  drawing  the  will.  He  understood  per- 
fectly what  he  was  doing."  The  will  was 
completed  and  executed  on  November  29tli, 
and  was  witnessed  by  Policy  and  Mr.  Hes- 
ter, who  had  been  most  of  the  time  In  the 
city  of  Los  Angeles,  attending  to  legal  busi- 
ness there,  but  was  at  home  on  that  day. 
The  deceased  took  the  will  away  with  him, 
and  it  was  found  in  his  box  at  the  bank  a 
few  days  after  his  death.  Both  the  subscrib- 
ing witnesses  testified  at  the  trial.     About 


three  years  afterwards— on  January  29,  1890 
—he  made  a  codicil  to  the  will.  In  the 
original  will  he  left  no  property  to  his  daugh- 
ter Mabel,  but  left  "her  future  welfare  in  tlie 
hands  of  my  said  wife.  In  whom  I  have  full  , 
confidence  that  the  dictates  of  a  mother's 
love,"  etc.;  and  the  codicil  merely  provided 
that,  should  his  wife  die  before  his  death, 
the  property  devised  to  her  should  go  to 
Mabel.  This  codicil  was  also  drawn  by  Mr. 
PoUey,  who  at  that  time  was  doing  business, 
as  a  lawyer,  for  himself.  He  testified:  "Mr. 
Langford  came  into  the  office,  and  asked  me 
to  draw  a  codicil.  He  stated  his  wishes  in 
reference  to  it  *  *  •  At  the  time  Mr. 
Langford  was  not  acting  under  fraud,  men- 
ace, threats,  or  undue  Influence,  so  far  as  I 
know."  He  also  testified  that:  "At  the  time 
he  went  over  his  financial  affairs  with  me, 
talked  about  different  matters,  and  said  that 
now  he  thought  he  had  his  affairs  In  good 
shape.  We  had  quite  a  long  talk  about  his 
property,  and  his  business  relations  with  par- 
ties during  the  boom."  He  also  testified  that 
deceased  read  over  the  codicil,  and  that  his 
mind  was  sound  and  strong.  The  codicil  was 
witnessed  by  Policy  and  by  a  Mr.  Wetherby, 
who  was  doing  business  in  the  house  in 
which  Policy  had  his  law  office,  and  who 
was  called  in  by  Policy  to  witness  the  execu- 
tion of  the  codlcIL  Wetherby  was  a  witness 
at  the  trial. 

So  far,  therefore,  as  we  are  to  be  governed 
by  the  facts  and  circumstances  directly  at- 
tendant upon  the  execution  of  the  will  and 
codicil,  and  forming  part  of  the  res  gesti-, 
we  are  inevitably  forced  to  the  concloBioti 
that  the  testator  acted  with  a  perfectly  fre<> 
volition.  This  is  not  the  case  where  a  man 
makes  a  will  upon  his  deathbed,  surrounded 
by  those  who  turn  out  to  be  bis  devisees. 
Nor  is  it  a  case  where  a  weak  person,  at  the 
time  of  the  execution  of  his  will,  Is  tease<1 
and  tonnented  by  the  importunities  at  rela- 
tives, who  do  not  allow  him  to  be  out  of  their 
sight,  or  to  have  any  opportunity  for  quiet 
thought  or  Independent  advice.  In  the  case 
at  bar  the  testator,  as  found  by  the  jury,  was 
of  sound  mind;  when  he  concluded  to  mako 
a  wUl,  he  went  entirely  alone  to  his  attorneys, 
with  whom  he  had  various  conversations: 
and  he  had  ample  opportunity  to  fully  and 
freely  think  out  what  he  wanted  to  do,  and  to 
cliauge  any  conclusion  which  he  might  have 
arrived  at.  if  he  so  desired.  There  is  not  a 
single  suspicious  circumstance  immediately 
connected  with  the  execution  of  the  wUl  or 
the  codlcU.  What,  then,  are  the  other  facts 
In  proof  which  present  the  alleged  basis  for 
upsetting  this  will?  The  contention  of  re- 
spondents, when  thoroughly  sifted,  seems  to 
be  about  this:  That  there  Is  evidence  to  the 
point  that  appellant  had  a  general  Influence 
over  the  deceased,  which  ought  to  be  classi- 
fied as  "undue,"  and  that,  therefore,  although 
when  he  made  his  wlU,  under  the  circum- 
stances al)ove  stated,  he  was  apiwrently  free 
to  act  as  he  pleased,  yet  it  must  be  inferred 
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that  this  general  influence  of  appellant  ac- 
companied Mm,  subverting  his  volition,  'and 
coercing  him  to  act  against  his  real  wishes. 
To  maintain  such  a  strained  and  difficult  the- 
ory ■would  require  evidence  very  different 
from  that  presented  in  the  record.  As  to  the 
evidence  relied  on,  of  occurrences  which  tooir 
place  at  any  point  of  time  reasonably  near 
the  time  of  the  execution  of  the  will,  they  are 
substantially  these:  The  witness  McCarty 
testified  that  in  ISS&^about  a  year  after  the 
execution  of  the  will,  and  two  years  before 
the  date  of  the  codicil— he  worked  on  a  dwell- 
ing house  that  decedent  was  building.  A 
Mr.  McKenzIe  was  foreman  of  the  work. 
And  the  substance  of  McCarty's  testimony  Is 
in  these  words:  "I  saw  Mr.  and  Mrs.  Lang- 
ford  there,  and  Mrs.  Langford  gave  some  in- 
structions in  reference  to  the  worlr.  Mr. 
I.iangford  did  not  give  any,  as  I  linow  of." 
There  Is  no  significance  whatever  In  this  tes- 
timony. The  wife  had  a  perfect  right  to 
have  a  voice  in  the  matter  of  the  family  resi- 
dence. There  Is  also  the  testimony  of  the 
witness  Irish,  who  "worlted  for  the  deceased 
during  a  period  between  1889  and  1802,  and 
was  discharged.  This  was  long  after  the  ex- 
ecution of  tlie  will,  but  included  the  date  of 
the  execution  of  the  codicil.  His  testimony 
was  directed  principally  to  an  attempt  at 
showing  that  the  deceased  was  not  of  a  stronrj 
mind.  As  to  the  question  of  "Influence,"  he 
stated  that  Mr.  Langford  gave  him  his  In- 
structions, but  that  "sometimes  he  would  tell 
me  that  Mrs.  Langford  wanted  this  done; 
that  she  wanted  it  done  this  way,  or  she 
wanted  it  done  that  way.  Different  times 
•while  I  was  there,  why,  he  would  say  that 
Maria — he  most  always  called  her  Maria  to 
me— wanted  the  lawn  mowed,  or  the  flowers 
fixed,  or  the  driveway  fixed,  or  something 
of  that  kind."  He  was  asked  by  respondents 
If,  from  his  observations,  the  deceased  "ap- 
peared to  yon  to  be  in  fear  of  his  wife,"  and 
his  answer  was  as  follows:  "Well,  I  could  not 
answer  that  He  always  seemed  to  want  to 
—didn't  never-r-  He  always  seemed  he  didn't 
want  to  displease  her  in  anything,— in  no  way 
displease  her.  I  do  not  remember  of  any  In- 
stance of  him  expressing  himself  in  reference 
to  pleasing  or  displeasing  her.  It  may  come 
to  my  memory.  I  know  that  Mrs.  Langford 
went  East"  He  was  then  asked  directly  If 
he  noticed  "any  change  In  Mr.  Langford's 
conduct  while  she  was  East,"  and  he  answer- 
ed, "Yea";  that  he  seemed  to  be  more  Jovial 
and  friendly.  He  also  testified  that,  when 
Mrs.  Langford  was  about  to  return  home,  de- 
ceased told  him  that  he  must  "clean  up"; 
that  "you  know,  when  Maria  gets  home,  ev- 
erytbing  will  have  to  be  renovated";  and  that 
"it's  a  case  'when  the  cat's  away  the  mice 
will  play.' "  He  also  testified  that  when  he 
was  discharged  the  deceased  "stated  that  he 
would  have  to  let  him  go  on  account  of  Mrs. 
I>angford's  account" 

The  foregoing  is  about  all  the  evidence  as 
to  any  occurrences  which  took  place  near 


the  time  of  the  execution  of  the  will  or  codi- 
cil, apart  from  certain  alleged  declarations 
by  the  deceased  of  testamentary  Intent,  which 
virlll  be  noticed  hereafter.  There  was,  how- 
ever, the  testimony  of  the  witness  Reinke, 
who  was  a  hired  man  of  deceased  for  a  period 
commencing  in  1892.  This  was  five  or  six 
years  after  the  execution  of  the  will,  and 
about  two  years  after  the  execution'  of  the 
codicil.  The  facts  to  which  he  testified  were 
that,  while  he  was  working  for  deceased, 
there  was  a  difference  of  opinion  between  Mr. 
and  Mrs.  Langford  as  to  whether  some  or- 
chard land  should  be  plowed  at  a  certain  time, 
wliether  some  beans  and  corn  should  be  plant- 
ed at  a  certain  place,  whether  a  fresh  milch 
cow  should  be  bought  for  family  use,  whether 
a  horse  to  be  used  about  the  place  should  be 
botight,  and  another  one  sold,  and  that  it 
turned  out  that  these  things  were  done  In 
accordance  with  the  expressed  opinion  and 
desire  of  Mrs.  Langford.  In  answer  to  a  di- 
rect leading  question  of  respondents'  counsel. 
"Did  he  appear  to  be  afraid  of  her?"  the  wit- 
ness answered,  "Yes,  sir."  One  Rowland 
also  testified  that  he  was  a  veterinarian,  and 
that  when  he  was  doctoring  a  sick  horse  of 
deceased,  while  Reinke  was  with  him,  the 
deceased  told  him,  although  he  was  an  entire 
stranger,  that  he  did  not  want  Maria  to  know 
about  it,  because  she  might  think  that  the 
horse  was  not  sick  enough  to  be  doctored, 
and  that  he  had  more  peace  when  he  let  her 
have  her  way.  The  testimony  of  the  two  wit- 
nesses last  named,  about  trivial  domestic  af- 
fairs, if  near  enough  to  the  time  of  the  execu- 
tion of  the  will  to  be  admissible  at  all,  is  en- 
tirely too  paltry  to  have  any  Important  bear- 
ing upon  the  real  question  at  Issue,  particu- 
larly when  contrasted  with  the  testimony  of 
at  least  20  witnesses,  consisting  of  men  en- 
gaged In  various  kinds  of  business  at  Pasa- 
dena, who  were  brought  into  close  contact 
with  the  deceased,  and  of  various  ladles  inti- 
mate in  his  family.  The  testimony  of  these 
several  witnesses  covers  a  period  which  com- 
menced a  short  time  before  the  execution  of 
the  win,  and  extended  to  the  date  of  the 
death  of  the  deceased.  It  shows  that  his 
business  was  large,  and  quite  varied;  that, 
among  other  things,  he  owned,  sold,  and 
leased  many  different  pieces  of  real  proper- 
ty, and  dealt  largely  with  real-estate  agents 
and  purchasers  of  land;  that  he  managed  his 
business  wisely,  and  made  shrewd  bargainil; 
that  he  did  all  his  business  himself;  his  wife 
never  belbg  present;  and  that  when  men 
went  to  his  bouse  on  business  they  saw  him 
alone;  and  that,  If  she  Iiappened  to  be  present 
at  the  beginning  of  the  Interview,  she  left  the 
room.  It  was  testified  by  ladies  Intimate  in 
the  family,  by  the  pastor  of  his  church,  by 
his  family  pliysiclan,  and  by  others  having 
excellent  opportunities  of  observation,  that 
the  relations  between  deceased  and  the  ap- 
pellant were  as  pleasant  and  cordial  as  those 
usually  existing  between  husband  and  wife, 
with  no  evidence  whatever  that  the  deceased 
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was  either  afraid,  or  under  any  unusual  In- 
fluence, of  the  appellant. 

Xhere  Is  some  evidence  of  declarations  of 
the  decedent  about  his  testamentary  intent, 
consisting  mainly  of  the  testimony  of  the 
-contestants  themselyes,  and  much  of  it  too 
remote  from  the  time  of  the  execution  of 
the  will  to  be  of  any  consequence,  or  even 
admissible.  The  son,  and  contestant, 
-Charles  E.  Langford,  said  that  be  received 
in  Minnesota  a  letter  from  the  deceased, 
written  at  Pasadena,  which  was  written,  "as 
near  as  I  can  remember,  a  month  or  six 
weeks  before  Christmas,  1887."  This  letter 
had  been  destroyed,  but  was  written  in  re- 
8i)onse  to  one  sent  by  the  witness  to  the  de- 
-ceased,  asking  for  money.  He  says,  from 
memory,  that  the  letter  contained  the 
phrase  "Please  find  Inclosed  fifty  dollars,  to 
help  you  out  of  your  difllculty,"  and  also  a 
statement  of  certain  moneys  which  the  de- 
ceased had  exi;)ended  for  Charles,  amount- 
ing to  a  little  over  $1,200.  The  witness 
then  proceeds:  "He  said  he  wanted  me  to 
know  my  exact  indebtedness  to  him,  as  he 
-calculated  to  make  a  will  before  long,  and 
to  deduct  all  that  each  of  us  children  had 
drawn  out  of  the  property.  He  calculated 
to  divide  his  property  among  bis  children 
-equally,  and  deduct  what  they  had  drawn 
out  of  it"  He  also  produced  a  letter  writ- 
ten to  him  by  the  deceased  In  September. 
1880.  The  writer  says  that  he  Incloses  $110, 
"as  requested,  to  help  you  out"  iSome  ad- 
vice is  then  given  Charles  about  getting  In- 
to scrapes,  and  the  only  clause  in  the  letter 
in  point  as  to  testamentary  intent  Is  the 
following,  "I  will  depend  on  your  honor, 
and,  if  you  don't  deal  honorable,  I  will 
make  It  all  right  in  my  will."  On  October 
18,  ISJSS,  about  a  year  after  the  execution 
-of  the  will,  the  deceased  wrote  a  letter  to 
bis  son-in-law  Longshore,  which  contained 
the  following:  "Yours  received,  and  con- 
tents noted.  The  amount  of  your  note  is 
-due  me  the  Ist  of  December  next  would  be 
$265;  note  $200,  September  the  1st,  '85,  three 
years  and  three  months'  Interest  at  ten  per 
-cent  more.  I  think  you  ought  to  pay  this 
now,  or  the  first  of  December.  It  will  be 
for  your  advantage,  for  I  shall  remember 
my  children  in  my  will  according  to  thrir 
worth  and  honor  in  dealing  with  me."  The 
balance  of  the  letter  Is  about  other  things. 
John  S.  Berwick,  son-in-law  of  the  deceased, 
testified  that  in  1888,  the  year  after  the  ex- 
ecution of  the  will,  the  deceased  told  him,  in 
substance,  that  he  had  always  told  his 
children  that  his  property  should  be  theirs, 
and  that  he  Intended  to  stick  to  his  word, 
and  that,  if  they  didn't  get  It,  not  to  blame 
blm.  The  witness  Reinke  (the  hired  man 
hereinbefore  noticed)  testified  that  when  he 
worked  for  deceased,  which  was  in  18"J2  or 
1893,  he  said  to  decedent,  "Well,  I  suppose 
your  children  are  just  as  rich  aa  you  are," 
and    that    the    deceased    answered:    "  'No, 


they  are  not  Some  of  them  are  pom-,  but 
they  ain't  so  very  poor,'  he  says,  'probably 
I  don't  know  anything,— didn't  hear  any- 
thing for  several  years  of  them  that  they  are 
poor,  but  after  I  am  dead,'  he  says,  they  can 
have  it  all.'"  The  foregoing  is  about  all 
the  evidence  of  declarations  of  testamentary 
Intent,  within  any  reasonable  time  of  the 
execution  of  the  will  or  codicil,  which  we 
can  find  in  the  transcript— all,  for  instance, 
since  the  settlement  of  the  deceased  in  Cali- 
fornia. Some  of  the  contestants  testified  to 
other  statements  made  so  long  before  the 
execution  of  the  will  as  to  be  either  beyond 
the  range  of  legitimate  evidence,  or  too  re- 
mote to  have  any  appreciable  value.  If  we 
consider  the  above  stated  declarations  of  the 
deceased  (supposing  them  to  have  been  fully 
proved)  In  the  light  of  the  other  facts  of  the 
case,  it  is  apparent  that  they  did  not  express 
his  real  intentions.  He  is  made  to  speak  of 
dividing  his  property  equally  among  his  chil- 
dren In  a  will  to  be  made,  when  be  had  al- 
ready made  a  will  which  he  never  changed 
(as  to  the  contestants),  in  which  he  had 
given  them  only  a  certain  part  of  his  pn^ 
erty.  Three  years  afterwards  he  solemnly 
republished  that  will,— at  the  time  he  made 
the  codiclL  We  need  not  inquire  whether 
the  alleged  declarations  were  made  to  hasten 
the  payments  of  debts  owing  to  deceased 
by  some  of  the  contestants^  or  to  appease 
children  of  a  former  wife,  who  were  bitter- 
ly opposed  to  his  second  marriage,  or  what 
other  motive  moved  him  to  make  them.  The 
language  of  Justice  Temple  in  the  McDev- 
itt  wUl  contest  (9S  CaL  17,  30  Pac.  101),  la 
peculiarly  applicable  bere:  "Whether,  by 
this  statement  the  decedent  intended  to  de- 
ceive the  witness,  or  at  the  time  Intended  to 
execute  a  new  wllL  is  alike  immaterial;  for 
such  declarations  have  no  weight  unless  in- 
troduced in  connection  with  evidence  tend- 
ing to  prove  undue  Influence,  mental  incom- 
petency, or  fraud  at  the  time  of  the  testa- 
mentary act."  And  the  case  at  bar  is  much 
stronger  in  this  respect  in  favor  of  appellant 
than  was  the  McDevitt  Case.  In  the  case 
at  bar  the  Jury  found  afilrmatively  on  the  is- 
sue of  mental  capacity,  while  in  the  Mc- 
Devitt Case  the  only  Issue  propounded  to  the 
Jury  was  that  of  undue  influence;  and.  as  we 
have  before  stated,  there  was  no  evidence 
here  of  fraud.  In  the  McDevitt  Case  the 
court,  speaking  of  such  declarations,  fnrthw 
say,  "In  fact,  in  a  case  like  this,  where  the 
testator  was,  beyond  question,  of  sound  mind, 
they  were  entitled  to  no  weight  at  all.  In  the 
absence  of  proof  of  Influence  as  to  the  very 
testamentary  act";  and  further:  "Under 
such  circumstances,  this  evidence,  and  all 
other  of  like  character.  Is  entltiea  to  no 
weight."  Waterman  v.  Whitney,  11  N.  Y. 
157.  And  the  "circumstances"  In  that  case 
did  not  bring  it  within  the  rule  stated  with  so 
much  absolntenesB  as  do  the  circumstances 
here  bring  the  case  at  bar  within  that  rule. 
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The  opinion  in  tbe  McDerltt  Case,  and  ibe 
citations  therein  made,  afford  full  authority 
upon  this  point.  In  that  case  the  verdict 
was  against  the  validity  of  the  will,  and  the 
judgment  and  order  denying  a  new  trial 
were  reversed,  and  it  would  be  inconsistent 
with  the  decision  of  this  court  in  that  case 
to  affirm  the  Judgment  in  the  case  at  bar. 
Numerous  authorities  upon  the  subject  may 
be  found  in  the  notes  to  In  re  Hess'  Will,  31 
Am.  St  Rep.  p.  665  (Minn.)  51  N.  W,  614 

There  was  a  good  deal  of  evidence  intro- 
duced over  the  objections  of  appellant  which, 
in  oar  opinion,  was  improperly  admitted. 
The  decedent  was  married  to  the  appellant 
in  the  year  1873,  and  before  that  time  had 
been  divorced  from  a  former  wife,  who  was 
the  mother  of  the  contestants;  and  contest- 
ants were  allowed  to  testify  to  declarations 
wbidi,  they  say,  the  decedent  made  to  them 
before,  at  the  time  of,  and  shortly  after  the 
marriage.  For  instance,  some  of  the  con- 
testants, when  they  heard  of  the  Intended 
marriage,  endeavored  to  persuade  the  de- 
cedent against  it.  They  suggested  that  he 
give  appellant  money,  to  buy  hw  'off;  and 
they  were  allowed  to  testify  that  decedent 
told  them,  in  substance,  that  be  could  not 
avoid  It,  that  appellant  insisted  on  the  mar- 
riage, and  even  that  there  had  been  illicit 
relations  between  him  and  appellant.  There 
was<  also  testimony  admitted  that  shortly 
after  the  marriage  he  was  not  as  jovial,  and 
was  apparently  not  as  happy,  as  before  the 
marriage  There  was  also  testimony  tending 
to  show  that  appellant  had  done  some  dress- 
making in  decedent's  family  before  the  mar- 
riage, with  the  view,  we  suppose,  of  showing 
that  she  made  some  efforts  to  captivate  the 
affections  of  the  decedent.  All  this  was  17 
years  before  the  execution  of  the  will,  and  20 
years  before  the  codicil  in  which  he  reaffirm- 
ed the  will.  It  was  too  remote  in  time  to  be 
admissible  for  any  purpose,  and  that  it  was 
prejudicial  to  appellant  is  beyond  question. 
There  was  also  some  testimony  as  to  declara- 
tions and  occurrences  at  a  somewhat  later 
period,  but  before  decedent's  removal  from 
Illinois  to  California;  and,  if  admissible  at 
all,  tbey  are  entitled  to  no  weight,  }n  the  ab- 
sence of  evidence,  either  direct  or  circum- 
stantial, that  undue  influence  was  brought  to 
bear  upon  the  very  testamentary  act.  And 
such  evidence  must  "do  more  than  raise  a 
soaplclon.  It  must  amount  to  proof,  and 
such  evidence  has  the  force  of  proof  only 
when  circumstances  are  proven  which  are  in- 
consistent with  the  claim  that  the  will  was 
the  spontaneous  act  of  the  alleged  testator." 
In  re  McQevitt,  supra. 

It  is  sought  to  distln^ish  the  case  at  bar 
from  the  HcDevltt  Case  because  in  the  case 
at  bar  there  was  the  relation  of  husband  and 
wife,  and  the  position  seems  to  be  taken  that 
such  relation  raises  the  presumption  of  un- 
due influence.  But  there  is  no  such  presump- 
tion. "There  is  no  legal  presumption  against 
the  validity  of  any  provision  which  a  hus- 
v.4lP.no.6 — i& 


band  may  make  In  a  wife's  favor,  for  she 
may  justly  Influence  the  making  of  her  bus- 
band's  will,  for  her  own  benefit  or  that  of 
others,  so  long  as  she  does  not  act  fraudu- 
lently, or  extort  benefits  from  her  husband 
when  he  Is  not  in  condition  to  exercise  his 
faculties  as  a  free  agent  Iiatham  v.  Udell, 
88  Mich.  238.  Accordingly,  the  circumstance 
that  the  testator's  wife  urged  upon  him  the 
propriety  of  leaving  his  property  to  her  does 
not  constitute  undue  influence,  to  vitiate  the 
wilL  Hughes  V.  Murtha,  32  N.  J.  Bq.  288. 
And  the  mere  fact  that  the  will  of  the  hus- 
band is  changed  to  gratify  the  wishes  of  the 
wife  does  not  raise  a  presumption  of  undue 
influence  on  her  part  Rankin  v.  Rankin,  61 
Mo.  296.  Where  a  husband  had  made  two 
wills,  dividing  his  property  between  his  wife 
and  sister,  and  a  few  days  subsequent  to  the 
making  of  the  second  will,  and  after  several 
days  of  his  last  illness,  he  made  another  will, 
revoking  his  former  wills,  without  apparent 
reason,  and  leaving  aU  his  property  to  his 
wife,  this,  in  the  absence  of  any  other  evi- 
dence of  undue  influence,  will  not  raise  the 
presumption  of  such  influence,  so  as  to  re- 
quire the  submission  of  that  question  to  a 
Jury.  In  re  Nelson's  WUl,  39  Minn.  204^  39  N. 
W.  143";  Notes  to  Richmond's  Appeal  (Conn.) 
21  Am.  St  Rep.  98,  22  Atl.  82.  In  Ma- 
son V.  WlUlams,  53  Hun,  394,  6  N.  Y.  Snpp. 
479,  it  was  held  that  "the  fiurt  that  the  wife 
of  a  testator  had  both  opportunity  and  mo- 
tive, and  that  the  will  makes  provision  for 
her  beyond  what  the  law  would  have  given 
her,  creates  no  presumption  of  undue  influ- 
ence. Nor  does  the  additional  fact  that  the 
will  was  executed  six  weeks  after  the  testa- 
tor had  drawn  a  radically  different  will,  in 
accordance  with  a  draft  siibmitted  to  him  by 
his  father."  The  presumption  of  undue  in- 
fluence is  not  raised  by  proof  of  interest  and 
opportunily  alone.  Tumure  v.  Tumure,  35 
N.  J.  Eq.  437.  See  other  cases  to  same  point 
cited  in  21  Am.  St  Rep.  98  et  seq.  In  order 
to  set  aside  a  will  for  undue  Influence,  there 
must  be  substantial  proof  of  a  pressure  which 
overpowered  the  volition  of  the  testator  "at 
the  time  the  will  was  made. 

It  is  contended  also  that  the  case  at  bar 
differs  from  the  McDevitt  Case  because  here 
the  will  was  unnatural.  The  consideration 
of  the  question  whether  or  not  a  will  i» 
"unnatural"— by  which  Is  meant,  we  sup- 
pose, different  from  what  it  might  be  ex- 
pected to  have  been— is  of  no  Importance,  ex- 
cept In  a  case  where  there  is  some  evidence 
immediately  tending  to  show  mental  Inca- 
pacity, fraud,  or  undue  Influence,  in  whicfr 
event  it  might  serve  to  help  out  a  weak  case. 
But  there  Is  no  evidence  in  the  case  at  bar 
that  could  be  thus  helped  out  A  will  can- 
not be  upset  because,  in  the  opinion  of  a  Jury 
or  court.  It  is  unnatural.  In  the  opinion  of 
the  McDevitt  Case  It  is  said:  "Although  I 
do  not  think  it  of  special  Interest  here,  it  »a 
well  to  remember  that  one  has  the  right  to 
make  an  unjust  will,  an  unreasonable  wUl, 
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or  even  a  cruel  will.  Generally,  such  ques- 
tions tiuD  our  thoughts,  as  they  are  often  in- 
tended to,  from  the  only  question  at  Issue, 
which  always  Is,  only,  Is  the  will  the  spon- 
taneous act  of  a  competent  testator?  Of 
course.  Juries  lean  against  wills  which  to  them 
aeem  unequal  or  unjust.  But  the  right  to 
dispose  of  one's  property  by  will  is  most'8<d- 
emnly  assured  by  law,  and  is  a  most  valua- 
ble incident  to  ownership,  and  does  not  de- 
pend upon  Its  Judicious  use.  The  beneflcia- 
riea  of  a  will  are  as  much  entitled  to  protec- 
tion as  any  other  property  owners,  and  courts 
abdicate  their  functions  when  IJiey  permit 
the  prejudices  of  a  Jury  to  set  aside  a  will 
merely  upon  svispicion,  or  because  It  does  not 
conform  to  their  ideas  of  what  was  Just  and 
proper."  See,  also,  Latham  y.  Udell,  3S  Mich. 
238.  And,  indeed,— if  it  were  important  to 
consider  It,— we  do  not  see  how  the  will 
in  the  case  at  bar  can  be  considered  unnat- 
utal,  in  such  extreme  sense  as  to  be  r^uark- 
able.  At  tlie  time  of  the  execution  of  the 
will  the  contestants— children  of  the  first  wife 
—were  all  grown  up,  middle-aged  people, 
with  families  of  their  own.  He  had  seen  but 
little  of  them  after  bis  marriage,  and  in  a 
few  years  afterwards  he  had  moved  away 
from  them  to  California.  They  had  strenu- 
ously opposed  the  marriage,  and  had  said  un- 
kind things  of  his  wife;  and,  as  was  very 
natural,  there  was  not  much  social  inter- 
course between  the  families  afterwards.  Of 
course,  the  contestants  blame  the  appellant 
for  this;  but  although  several  of  them  vis- 
ited her,  and  were  entertained,  at  least,  po- 
litely, there  is  no  evidence  that  they  ever  in- 
vited her  to  visit  them,  except  that  on  one 
occasion  one  of  them  said  to  her  and  the  dece- 
dent, "Of  course,  you  will  come  and  see  us 
soon."  They  had  appealed  to  him  a  number  of 
times  for  financial  aid,  and  he  had  helped  them, 
and  he  was  displeased  and  angry  because 
some  of  them  followed  him  to  California. 
One  of  the  daughters,  in  stating  the  contents 
of  a  lost  letter  received  from  decedent,  said: 
"He  began  by  saying  that  he  was  sorry  we  had 
come  here,  as  he  had  advised  us  not  to  come, 
and  that  it  looked  like  we  had  come  on  pur- 
pose for  him  to  help  us;  that  we  could— now 
that  we  had  come  we  could— we  could  hoe 
our  own  row,  he  would  mind  his;  he  had 
enough  of  his  own  business  to  attend  to.  I 
think  that  was  about  all."  Of  course,  the 
contestants  attribute  this  to  the  influence  of 
the  appellant,  and  they  testify  to  statements 
which  they  say  the  decedent  made  to  them 
tending  to  supiwrt  that  view.  Nevertheless, 
the  fact  was  that  they  came  to  California 
against  his  protests,  and  thereby  greatly  di-i- 
pleased  him.  He  and  the  appellant  had  one 
child,  Mabel,  who  was  only  14  years  old  at 
the  time  of  decedent's  death,  and  quite  a 
young  child  at  the  time  of- the  execution  of 
the  will.  Therefore,  under  all  the  circum- 
stances, it  is  not  at  all  surprising  that  his  af- 
fections bound  him  closely  to  his  wife  and 
Mabel,  and  that  he  left  them  property,  the 


Income  of  which  would  support  them.  By 
his  will  he  gave  to  each  of  the  contestants 
$1,000,  and  left  the  balance  of  his  property, 
which  was  of  the  value  of  about  $50,000,  to 
his  wife,  and,  in  the  event  of  her  death,  to 
MabeL  The  income  of  that  amount  of  prop- 
erty would  give  the  wife  and  daughter  not 
more  than  a  modest  support;  and,  under  all 
the  circumstances,  the  disposition  which  he 
made  of  his  property  cannot  be  justly  char- 
acterized as  unusual  or  unnatural.  At  all 
events,  being  of  sound  mind  and  memory,  it 
was  for  him  to  dispose  of  his  property  as  he 
chose. 

It  Is  proper  to  notice  particularly  that  the 
averment  that  appellant  would  not  permit 
contestants  to  see  the  decedent  Ig  entirely  un- 
supported by  the  evidence.  Not  only  did  hf> 
go  about  dally,  attending  to  his  business, 
entirely  alone,  but  the  appellant  at  one  time 
visited  the  East  for  two  months,  the  decedent 
remaining  at  home,  and  upon  two  occasions 
the  decedent  visited  the  East  by  himself. 

Looking  through  the  transcript  In  this  cas", 
we  see  no  evidence  at  all  sufBcieut  to  war- 
rant a  jury  in  annulling  'the  solemn  acts  by 
which  the  decedent  executed  his  will,  and  re- 
published it  in  the  codicil.  If  the  law  is  to 
be  changed,  and  the  right  of  disposing  of 
one's  property  by  will,  the  policy  of  which 
has  been  sanctioned  by  the  wisdom  and  ex- 
perience of  many  generations  of  men,  is  to 
be  taken  away,  that  result  must  be  effected 
by  the  legislative  department  of  the  govern- 
ment. As  the  law  now  stands,  that  right 
cannot  be  frittered  away,  after  the  death  of 
the  testator,  according  to  the  tastes  and  no- 
tions of  others.  It  Is  quite  likely  that  in  the 
case  at  bar  the  provisions  of  the  will  did  not 
meet  with  the  approval  of  the  Jurors,  but 
their  approval  was  not  necessary.  The  Judg- 
ment and  order  denying  a  new  trial  are  re- 
versed. 

We  concur:   TEMPLE,  J.;   HBNSELAW,  I. 


(16  Mont.  E70) 
STATE  ex  rel.  CITX  OF  BUTTE  v.  JOHN- 
SON, County  Clerk. 
(Supreme*  Court  of  Montana.    Sept  26,  1895.) 
Absessmekt  of  Taxes— Extendino  Taxes  of 

ClTT. 

1.  An  assessment  for  taxes  is  completed 
when  the  persons  and  property  to  be  taxed  have 
been  listed  and  the  amounts  to  be  collected  have 
been  estimated. 

2.  Pol.  Code,  {  4017,  requires  taxes  assessed 
before  that  statute  took  efEect  to  be  collected  un- 
der the  laws  in  force  when  the  assessment  was 
made.  Id.  i  4872,  requires  city  councils,  on  the 
second  Monday  in  August  in  each  year,  to  de- 
termine the  amount  of  taxes  to  be  levied  by  the 
city  for  the  current  year,  and  the  city  clerk  to 
certify  to  the  city  treasurer  a  copy  of  the  same, 
and  the  city  treasurer  to  collect  the  taxes  as 
in  the  article  provided.  Id.  i  4862,  makes  the 
county  assessment  the  basis  of  taxation  for 
dties.  Id.  |§  4867,  4868,  requires  the  county 
clerk  to  make  a  duplicate  copy  of  the  Corrected 
Assessment  Book  for  each  city,  in  a  lx>ok  pro- 
vided by  the  city  clerk,  so  that  the  dty  treasor- 
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er  may  extend  the'  same,  and  collect  the  tozta. 
Held  vie  duty  of  the  city  treasurer,  and  not  of 
the  county  clerk,  to  extend  on  the  tax  list  taxes 
of  a  city,  the  assessment  of  which  was  com- 
pleted August  12,  1895. 

Appeal  from  district  court.  Silver  Bow 
county;  William  O.  Speer,  Judge. 

Application,  on  relation  of  ttie  city  of 
Butte,  against  diaries  Q.  Johnson,  as  coun- 
ty clerk  and  recorder  of  the  county  of  Silver 
Bow,  for  writ  of  mandamus  to  compel  de- 
fendant to  extend  on  the  tax  lists  the  city 
taxes  assessed  by  tbe  relator.  From  a  Judg- 
ment for  d^endant,  relator  appeals.  Af- 
firmed. 

Levi  J.  Hamilton,  for  appellant.  H.  J. 
Haskell,  for  respondent 

PEMBERTON,  C.  J.  This  is  an  applica- 
tion for  a  writ- of  mandamus.  Omitting  the 
formal  parts,  the  application  for  the  writ,  m 
substance,  alleges  that  the  city  council  of  the 
city  of  Butte,  as  emiK>wered  by  law,  on  the 
12  tb  day  of  August,  1895,  duly  determined 
by  resolution  the  amount  of  city  taxes  to  be 
levied  and  assessed  for  all  purposes  for  the 
current  year  1895  on  the  taxable  property  in 
said  city;  that  the  clerk  of  said  dty  at  once 
certified  to  said  respondent,  as  county  clerk, 
the  amount  of  city  taxes,  for  all  purposes,  so 
determined  by  said  city  council;  that  by  said 
resolution  the  city  council  fixed  and  deter- 
mined the  amotmt  of  city  taxes,  for  all  pur- 
poses, to  be  assessed  and  levied  upon  tbe 
taxable  property  in  said  city  of  the  year 
1805;  that  said  respondent,  as  sudi  county 
clerk,  failed  and  refused  to  extend  the  city 
taxes  on  the  tax  list  of  said  county  for  said 
year,  as  it  was  bis  du^  to  do;  that  said 
respondent  claims  that  it  is  not  his  duty,  as 
county  cieck,  to  extend  said  city  taxes  for 
said  year  on  the  county  tax  list,  bat  that, 
under  the  law,  it  is  the  duty  of  the  city  clerk 
to  certify  the  amount  of  city  taxes  fixed  and 
levied  by  said  councU  to  the  city  treasur- 
er, and  tiiat  it  Is  the  duty  of  the  city  treas- 
urer, under  the  law,  to  extend  said  city  tax 
roll  on  the  tax  book  for  said  year.  The  re- 
spondent, on  being  served  with  the  alterna- 
tive writ  of  mandamus  issued  In  the  case, 
demurred  to  the  application.  The  court  sus- 
tained the  demurrer,  dismissed  the  applica- 
tion, and  rendered  Judgment  against  the  re- 
lator for  costs.  From  this  action  and  Judg- 
ment the  relator  appeals. 

The  qnestlon  presented  by  this  appeal  is 
this:  Is  It  the  duty  of  tbe  city  treasurer  of 
the  dty  of  Butte,  or  of  the  respondent,  as 
clerk  of  the  county  of  Silver  Bow,  to  extend 
tbe  taxes  of  said  city  for  said  year  on  the  tax 
Ust  or  book?  Section  4017,  Pol.  Code,  pro- 
vides: "All  taxes  assessed  before  the  provi- 
sions of  this  title  take  effect  must  be  col- 
lected under  the  laws  in  force  at  the  time  the 
assessment  was  made,  and  in  the  same  man- 
ner as  if  this  Ck>de  had  not  been  passed." 
Section  4872,  Id.,  reads  as  follows:  "The 
council  must,  on  tbe  second  Monday  in  Au- 


gust m  each  year,  by  resolution  determine 
the  amount  of  city  or  to-w,n  taxes  for  all  pur- 
poses, to  be  levied  and  assessed  on  the  taxa- 
ble property  in  tbe  town  or  dty,  for  the  cur- 
rent year,  and  the  dty  derk  must  at  once 
certify  to  the  dty  treasurer  a  copy  of  such 
resolution,  and  the  city  treasurer  must  col- 
lect the  taxes  as  in  this  article  provided." 
Section  4802,  Id.,  makes  the  assessment  by 
the  county  assessor  for  county  purposes  the 
basis  of  taxation  for  cities  and  towns. 

The  first  question  that  presents  itself  is, 
when  was  the  property  in  the  dty  of  Butte 
assessed?  That  Is,  when  was  the  assessment 
completed?  As  to  when  an  assessment  is 
made,  Judge  Cooley,  in  his  work  on  Taxa- 
tion, at  pages  351,  S52  (2d  Ed.),  says:  "An 
assessment,  strictly  speaking,  is  an  official 
estimate  of  the  sums  which  are  to  constitute 
the  basis  of  an  apportionment  of  a  tax  be- 
tween the  individual  subjects  of  taxation 
within  the  district.  It  does  not,  therefore,  of 
itself,  lay  the  charge  upon  either  person  or 
property,  but  It  Is  a  step  preliminary  there- 
to, and  which  Is  essential  to  the  apportion- 
ment As  the  word  is  more  commonly  em- 
ployed, an  assessment  consists  In  the  two 
processes  of  listing  the  persons,  property, 
etc.,  to  be  taxed,  and  of  estimating  the  sums 
which  are  to  be  the  guide  In  an  apportion- 
ment of  the  tax  between  them.  When  this 
listing  and  estimate  are  .completed  in  such 
form  as  the  law  may  have  prescribed,  noth- 
ing remains  to  be  done,  in  order  to  determine 
the  Individual  liability,  but  the  mere  arith- 
metical process  of  dividing  the  sum  to  be 
raised  among  the. several  subjects  of  taxa- 
tion. In  proportion  to  tbe  amounts  which  they 
are  respectively  assessed."  See  1  Desty, 
Tax'n,  S  83,  to  the  same  effect  Under  this 
view  of  the  law,  the  assessment  was  not 
made  or  completed  until  the  12th  day  of  Au- 
gust 1895,— the  date  of  the  resolution  of  the 
city  council  fixing  and  levying  the  amount  of 
taxes  to  be  levied  and  assessed  for  said  year. 
If  the  assessment  was  not  made  until  the 
date  of  the  resolution  of  the  city  coundl, 
then,  under  section  4872,  supra,  it  became 
and  was  the  duty  of  the  dty  derk  to  certify 
the  action  and  resolution  of  the  city  council 
to  the  city  treasurer,  whose  duty  It  then  be- 
came to  collect  the  dty  taxes.  No  section  of 
the  law  to  which  our  attention  has  been 
called  requires  the  dty  derk  to  certify  the 
resolution  of  the  city  council  fixing,  assess- 
ing, and  levying  dty  taxes  to  the  coimty 
derk.  It  is  the  duty  of  the  county  clerk,  on 
OP  before  the  first  Monday  in  October,  to 
make  a  duplicate  of  the  Corrected  Assess- 
ment Book  for  eadi  town  or  dty  in  the  coun- 
ty, which  must  contain  a  copy  of  the  Correct- 
ed Assessment  Book  for  such  town  or  city. 
Such  duplicate  book  must  be  made  in  a  book 
furnished  by  the  city  or  town  clerk  of  each 
dty  or  town  In  the  county,  and  ruled  in  col- 
umns, specifying  the  different  funds,  so  that 
the  city  or  town  treasurer  may  extend  the 
same,  and  collect  the  taxes.     Sections  4867, 
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4868,  PoL  Code.  TheM  sectlona  aeem  con- 
clusive that  it  Is  the  duty  of  the  dty  treas- 
urer, and  not  the  county  clerk,  to  extend  the 
dty  taxes  on  the  tax  list  or  book.  Upon  the 
question  of  extending  the  tax,  Judge  Cooley 
■ays:  "The  subjects  of  taxation  having  been 
properly  listed,  and  a  basis  for  apportion- 
ment established,  nothing  will  remain,  to  fix 
a  definite  liability,  but  to  extend  upon  the 
list  or  roll  the  several  proportionate  amounts, 
as  a  charge  against  the  several  taxables. 
When  that  Is  done,  but  not  until  then,  wlU 
a  liability  for  any  particular  sum  be  fixed. 
When  the  sum  to  be  raised  ia  settled,  and 
the  assessment  Is  completed,  the  calculation 
of  the  percentage  of  the  tax,  and  the  deter- 
mination of  the  sum  chargeable  to  each  taxa- 
ble, are  clerical  acts,  and  may  be  performed 
by  any  one."  Oooley,  Tax'n  (2d  Ed.)  p.  42a 
The  law  provides  that  taxes  levied  for  each 
year  shall  be  liens  upon  the  property  taSced, 
and  shall  take  effect  as  of  the  first  Monday 
of  March  of  each  year.  Pol.  Code,  H  3827- 
3829.  This  character  of  legislation  is  In  force 
in  many  of  the  states  of  the  Union.  Judge 
CkMley  says:  "The  time  when  the  lien  will 
attach  to  land  must  be  determined  by  the 
terms  of  the  statute.  Sometimes  the  statute 
names  a  day  as  that  from  and  after  which 
the  tax  shall  be  a  lien,  and  when  that  Is  done 
It  may  determine,  as  between  subsequent 
purchasers  and  Incumbrancers,  the  liability 
for  the  tax."  Cooley,  Tax'n  (2d  Ed.)  p.  447, 
and  authorities  cited  In  not&  But  the  ques- 
tion as  to  when  taxes  become  a  li«i  upon 
property  is  unimportant  tn  the  discussion  of 
the  questions  involved  in  this  appeal.  The 
only  question  presented  for  our  determina- 
tion now  is  as  to  whose  duty  It  is  to  extend 
the  city  taxes  of  the  dty  of  Butte  on  the  tax 
book  for  the  year  1895.  From  a  considera- 
tion of  the  law  and  the  authorities  referred 
to  above,  we  are  of  opinion  that  It  Is  the  duty 
of  the  dty  treasurer  of  the  dty  of  Butte. 
The  Judgment  of  the  court  Is  therefore  af- 
llrmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


a*  Mont.  Sffi) 

BTATB  V.  BTBRa 
(Sopreme  Court  of  Montana.     Sept  23,  1895.) 
Obimihai.  Law— DccLARiTions  of  Conspiratobs 

— EVIDSHCB  AT  PrELIMIITAHT  HsaRIHO. 

1.  On  prosecution  for  conspiracy  to  steal 
and  butcher  cattle  and  sedl  the  beef,  statements 
and  acts  by  one  of  the  oonspirators,  after  the 
theft,  but  before  the  sale,  are,  as  part  of  the 
res  geatse,  admissible  ai^inst  the  ether  con- 
spirators. 

2.  A  copy  of  the  stenographic  report  of  the 
evidence  of  a  witness  on  a  preliminary  exam- 
ination, sworn  by  the  stenographer  to  be  a  cor> 
txt  copy  of  his  shorthand  notes,  Is  admissible 
against  the  defendant  on  trial  for  the  offense, 
where  defendant  was  ivesent  at  the  preliminair 
examination,  and  cross-examined  the  witness, 
and  the  witness  is  dead. 

Appeal  from  district  court.  Deer  Lodge  coun- 
ty; Tbea.  Brantley,  Judges 


Angnst  li.  Byers  was  conrlcted  of  gnod  lar- 
ceny, and  appeals.    Affirmed. 

J.  H.  Dutfy,  Francis  Brooks,  and  Miles  CsT- 
anaugh,  for  appellant.  H.  J.  Haskell,  for  ths 
Stata 

PEMBBRTON,  0.  J.  Hie  above-named  de- 
fendant was  convicted  of  the  crime  of  grand 
larceny,  In  Deer  Lodge  county,  under  an  infor- 
mation charging  him  and  Fred  Byers  and  John 
F.  Jones  Jointly  with  the  commission  of  that 
crime.  The  said  parties  were  tried  separate- 
ly. From  the  judgment  against  him  the  de- 
fendant appeals. 

Counsel  for  the  appellant  contend  that  the 
trial  court  ored  In  permitting  witnesses  to 
give  evidence  on  the  trial  of  the  appdlant  as 
to  the  acts  and  statements  of  his  codefendants, 
Fred  Byers  and  Jones,  after  the  consummatbm 
of  the  larceny,  as  they  dalm,'and  not  In  the 
presence  of  the  appellant  It  does  not  appear 
that  the  acts  and  statements  of  Fred  Byers 
and  Jones,  testified,  to  by  the  witnesses,  took 
place  and  were  made  after  the  consununation 
of  the  offense.  The  prosecution  contended 
that  the  three  defendants  entered  Into  a  con- 
spiracy to  steal  the  cattle  that  were  stolen, 
butcher  them,  and  sell  the  beef.  This  conten- 
tion is  not  without  support  In  the  record.  It 
appears  that  the  acts  and  statements  of  Fred 
Byers  and  Jones,  testified  to  by  the  witnesses, 
took  place  and  were  made  before  the  beef  was 
sold  In  Butte  by  the  appellant,  and  therefore 
before  the  consummation  of  the  criminal  con- 
spiracy. And,  besides,  we  are  unable  to  find 
In  the  acts  and  statements  of  FVed  Byers  and 
Jones,  testified  to,  anything  to  Incriminate  or 
Injure  the  aK>dlant  Fred  Byers  and  Jones 
persistently  stated  and  Insisted  that  the  appel- 
lant had  nothing  to  do  with  the  larceny  of  the 
cattle;  that  Fred  Byers  bought  them,  and  that 
the  appellant  had  no  interest  In  them  whatev- 
er.  The  statements  objected  to  do  not  con- 
tain an  admission  or  cmifesBlon  of  guilt  of  the 
appellant  or  any  one  else.  The  acts  and  state- 
ments objected  to  were  port  of  the  res  gestee. 
The  appellant's  partldpatlon  In  the  crime  is 
shown  by  other  evidence  and  circumstances 
than  the  acts  and  statements  of  Fred  Byers 
and  Jones. 

At  the  preliminary  examUlitlon  dt  the  appel- 
lant one  John  Young  was  a  witness  sworn  and 
examined  on  the  part  of  the  state.  The  appel- 
lant was  present,  and  cross-examined  the  wit- 
ness. His  evidence  was  taken  down  in  foU  by 
the  court  stenographer,  and  afterwards  tran- 
scribed and  tyi)ewritten  by  him.  Before  the 
trial  of  this  cause,  the  witness  Young  died.  On 
the  trial  of  the  case  the  court  permitted  a  tran- 
scribed copy  of  the  stenographer's  notes  of 
Young's  evidence,  supported  by  his  testimony 
that  It  was  correct,  to  be  read  in  evidence,  over 
the  objection  of  appellant  The  admission  of 
thisevldence  is  assigned  as  error.  In  Mattox  v. 
United  States,  166  U.  S.  237, 16  Sup.  Ct  337,— 
a  case  involving  predsely  the  same  conditions 
as  the  case  at  bar, — Mr.  Justice  Brown,  after  an 
I  able  audextendeddlBcusslonoftbe subject, I 
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collating  the  authorities,  English  and  Ameri- 
can, old  and  new,  pro  and  con,  says:  "Upon 
the  other  hand,  the  authority  In  favor  of  the 
admissibility  of  such  testimony,  where  the  de- 
fendant was  present  either  at  the  examination 
of  the  deceased  witness  before  a  committing 
magtetrate,  or  upon  a  former  trial  of  the  same 
case.  Is  overwhelming.  The  question  was 
carefully  ccmsldered  In  Its  constitutional  aspect 
by  the  supreme  Judicial  court  of  Massachu- 
setts In  C!om.  v.  Richards,  18  Pick.  434,  In 
■which  It  was  said  that  provision  was  made  to 
exclude  any  evidence  by  deposition  which  could 
be  given  orally  In  the  presence  of  the  accused, 
but  was  not  Intended  to  aftect  the  question  as 
to  what  was  or  was  not  competent  evidence 
to  be  given  face  to  face  according  to  the  set- 
tled rules  of  common  law.'  •  •  •  The  sub- 
stance of  the  constitutional  protection  Is  pre- 
served to  the  prisoner  in  the  advantage  be  has 
once  had  of  seeing  the  witness  face  to  face, 
and  of  subjecting  him  to  the  ordeal  of  a  cross- 
examination.  This,  the  law  says,  he  shall  un- 
der no  circumstances  be  deprived  of,  and  ma- 
ny of  the  very  cases  which  hold  testimony  such 
as  this  to  be  admissible  also  hold  that  not  the 
substance  of  his  testimony  only,  but  the  very 
words  of  the  witness,  shall  be  proven.  We  do 
not  wish  to  be  understood  as  expressing  an 
opinion  upon  this  point,  but  all  the  authorities 
hold  that  a  copy  of  the  stenographic  report  of 
his  entire  former  testimony,  supported  by  the 
oath  of  the  stenographer  that  it  Is  a  correct 
transcript  of  his  notes  and  of  the  testimony  of 
the  deceased  witness,  such  as  was  produced  In 
this  case,  is  competent  evidence  of  what  he 
said."  Counsel  for  appellant  contend  that  this 
evidence  was  not  admissible  under  the  author- 
ity of  State  V.  Lee,  13  Mont.  248,  33  Pac.  690. 
State  V.  Lee  Is  widely  distinguished  from  the 
case  at  bar.  In  the  Lee  Case  the  witness 
whose  testimony  was  proved  was  not  dead; 
he  was  absent  from  the  state.  In  that  case 
the  Justice  before  whom  the  absent  witness 
testified  at  the  preliminary  examination  had 
no  notes  of  the  testimony,  and  testified  only 
to  an  imperfect  recollection  of  what  the  testi- 
mony of  the  absent  witness  was.  Under  such 
circumstances  we  held  the  evidence  to  be  in- 
admissible. We  are  of  opinion  that  the  errors 
assigned  in  this  case  are  not  well  taken,  and 
that  the  Judgment  should  be  afilrmed.  It  Is 
so  ordered.    AfBrmed. 

HUNT  and  DE  WITT,  JJ.,  concur. 


(16  Mont.  661) 


STATE  V.  CAIN. 


<Snpreme  Court  of  Montana.     Sept  23,  1895.) 
IsroRjfATioN — Filing  bi  Coontt  Attorset  — 

ACTHOBITT  TO  PiLB — REVOCATION. 

The  district  court  has  power  to  dismiss 
an  information  filed  by  the  county  attorney 
against  a  member  of  the  board  of  commission- 
ers,  charginK  him  with  extortion,  where  it  is 
brought  to  me  knowledge  of  the  court  that  the 
graod  jury,  on  investigation  of  the  accounts  of 


the  commissioners,  found  that  defendant  had 
been  illegally  paid  certain  sums,  but  presented 
no  indictment 

Appeal  from  district  conri:,  Granite  county; 
Theo.  Brantley,  Judge. 

George  B.  Cain,  against  whom  an  Informa- 
tion was  filed  charging  him  with  corruptly 
and  extorsiv^y  receiving  certain  sums  as 
county  commissioner,  moved  to  set  it  aside. 
From  an  order  granting  the  motion  and  dis- 
charging defendant  the  state  appeals.  Af- 
firmed. 

WIngfleld  li.  Brown,  D.  M.  Durfree,  and  K. 
B.  Smith,  for  the  State.  Rodgers  &  Rodgers, 
for  respondent 

HUNT,  J.  Upon  the  7th  of  May,  1894,  by 
leave  of  court  first  obtained,  the  county  at- 
torney of  Granite  county  filed  an  Information 
against  the  defendant,  George  B.  Cain,  a 
member  of  the  board  of  coimty  commission- 
ers  of  Granite  county,  for  corruptly  and  ex- 
torsively  taking  and  receiving  a  warrant  for 
1110.40,  part  of  which  amount  was  a  charge 
made  by  said  Cain,  as  county  commissioner, 
for  Inspecting  and  supervising  the  construc- 
tion of  a  sewer  about  the  county  Jail  of  Gran- 
ite county,  for  which  services  there  was  no 
authority  of  law  to  charge,  and  that  the  said 
charge  was  made  with  fraudulent  Intent. 
On  the  14th  of  May,  1894,  the  defendant  mov- 
ed to  set  aside  the  Information,  because,  at 
the  time  the  Information  was  filed,  and  leave 
of  court  was  asked  by  the  county  attorney, 
the  county  attorney  had  made  no  statement 
to  the  court  of  the  evidence  or  reason  upon 
which  the  same  was  based,  and  the  court  did 
not  require  the  same  of  him,  and  was  not  in- 
formed at  that  time,  in  any  manner  or  way, 
by  any  person,  of  the  offense,  or  the  facts  up- 
on which  the  county  attorney  had  determined 
to  present  the  said  information.  This  mo- 
tion was  supported  Ijy  the  affidavit  of  W.  B. 
Rodgers,  one  of  the  attorneys  for  the  defend- 
ant. Rodgers'  statement  was  to  the  efTect 
that  the  county  attorney,  when  he  asked 
leave  to  file  the  Information,  made  no  state- 
ment to  the  court,  and  gave  no  Information 
to  the  court  which  he  may  have  had,  and  up- 
on which  he  based  the  information,  or  his  be- 
lief that  the  defendant  was  guilty  of  the  of- 
fense charged;  nor  did  the  court  inquire  Into 
the  matter  at  all;  nor  was  the  court  Inform- 
ed, In  any  manner,  or  at  all,  at  the  time  of 
filing  the  information,  of  any  facts  which 
had  come  to  the  knowledge  of  the  county  at- 
torney, or  to  the  knowledge  of  anybody,  and 
which  had  caused  the  county  attorney  to  file 
the  infcH^nation  against  the  defendant  Af- 
fiant further  stated  that  it  appears  by  the  re- 
port of  the  grand  Jury  that  at  the  March 
term  of  said  court  a  grand  Jury  bad  made  an 
examination,  as  appears  from  their  report,  of 
the  afPairs  of  the  county  commissioners  of 
Granite  county,  and  Into  the  conduct  of  the 
offices  of  the  county  commissioners  during 
the  year  1893,  and  that  said  grand  Jury  fail- 
ed to  Indict  the  said  George  B.  Cain  for  any 
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offense  whatever.  It  further  appears  by  the 
record  that,  at  the  time  the  county  attorney 
asked  leave  to  file  the  Information  against  the 
defendant,  the  report  of  the  grand  jury, 
which  had  been  made  in  March  preceding  the 
time  of  filing  the  information,  was  on  file 
with  the  clerk  of  the  district  court  of  Granite 
county.  By  this  report  the  grand  Jury  found 
that  the  defendant  had  illegally  been  paid 
moneys  for  inspecting  the  jail  and  sewer. 
No  indictment  was  presented.  The  excess  of 
payment  was  the  basis  of  the  criminal 
charge  contained  in  the  informatloni  subse- 
quently filed  for  extortion.  The  court  sus- 
tained the  motion  to  dismiss  the  information, 
and  ordered  the  defendant  discharged,  and 
his  bondsmen  exonerated.  The  state  duly  ex- 
cepted, and  appeals  from  the  decision  and 
judgment. 

This  case  Is  within  the  rule  laid  down  in 
State  V.  Brett,  16  Mont  — ,  40  Pac.  873, 
where  It  was  held  that,  if  an  instance  should 
arise  where  a  county  attorney  oppressively, 
maliciously,  or  otherwise  Illegally  ^ould  at- 
tempt to  unjustly  harass  any  citizen  by  filing 
an  Information  against  him  charging  him 
with  crime,  the  court,  either  of  its  own  mo- 
tion, or  upon  proper  showing,  would  suspend 
or  deny  its  leave  to  file  a  charge  until  an  in- 
quiry could  be  had  into  the  reasons  for  the 
otfidal  acts  of  the  county  attorney  .in  filing 
the  information,  and  until  it  satisfactorily  ap- 
peared by  the  showing  made  that  the  case 
was  one  where  an  Information  should  be  fil- 
ed. The  affidavit  of  W.  B.  Rodgers  was  sufH- 
olent  to  have  warranted  the  court  in  refusing 
leave  to  permit  an  information  to  be  filed 
against  the  defendant  until  some  showing 
was  made  by  the  county  attorney  for  char- 
ging the  defendant  with  a  crime  based  upon 
the  identical  acts  into  which  a  grand  jvtry 
had  Inquired,  but  for  the  doing  of  which  tliey 
had  failed  to  find  a  true  bill.  The  fact  that 
the  information  was  already  on  file  when 
these  tacts  were  brought  to  the  attention  of 
the  court  cannot  affect  the  right  of  the  court 
to  revoke  the  leave  already  granted.  If  the 
court.  In  the  exercise  of  its  sound  judicial 
discretion,  bad  a  right  to  withhold  its  leave 
to  file  the  information  at  all  until  inquiry 
could  be  had,  under  the  limitations  discussed 
in  the  Brett  Case,  supra,  it  had  a  right  to  re- 
voke Its  leave,  where  the  defendant,  directly 
after  bis  arrest,  and  at  the  first  opportunity 
presented,  brought  to  the  notice  of  the  court 
the  fact  that  his  conduct  had  already  been 
investigated  by  a  grand  jury,  and  no  true 
bill  had  been  found.  Such  was  the  effect  of 
the  defendant's  motion.  It  brought  to  the 
attention  of  the  court  matters  upon  the  pres- 
entation of  which  the  court,  in  its  discretion, 
and  for  apparent  good  cause,  suspended  its 
approval  to  file  the  information,  by  revoking 
Its  former  leave,  and  setting  aside  the  subse- 
quent proceedings.  The  record  discloses  no 
request  thereafter  by  the  county  attorney  to 
file  another  information,  and  no  attempt  on 
his  part  to  demonstrate  to  the  court  that  the 


case  was  a  proper  one  for  further  prosecu- 
tion. The  action  of  the  district  court  being 
within  its  discretionary  power,  and  without 
abuse  thereof,  the  judgment  is  affirmed. 


PEMBERTON,  O. 
concur. 


J.,  and  DE  WITT,  J., 


as  Mont  6M) 
STATE  V.  MORSE. 
(Supreme  Court  of  Montana.     Sept  23,  1895.) 

Appeal  from  district  court  G-ranite  county; 
Thto.  Brantley,  Judge. 

Information  against  G.  W.  Morse  for  reoelT- 
Inc  excesBlve  fees.  Judgment  for  defendant 
and  the  state  appeals.    Affirmed. 

W.  L.  Brown,  D.  M.  Durfee,  and  R.  B.  Smith, 
for  the  State.  Rodgers  &  Rodgers,  for  respond- 
ent 

HUNT,  J.  Infoimation  charging  defendant  a 
county  commissioner,  with  extorsive  and  cor- 
ruptly receiving  excessive  fees  from  the  county 
of  Granite.  The  point  herein  raised  is  identical 
with  that  decided  m  State  v.  Cain  (Mont)  41 
Pac  700,  and,  upon  the  anthority  of  that  case, 
the  judgment  of  the  district  court  is  affirmed. 

PEMBERTON,  0.  J.,  and  DB  WITT,  X. 

concur. 


(IB  Mont  565) 
KNATZ  V.  WISE  et  al. 
(Supreme  Court  of  Montana.     Sept  23,  1895.) 
Plba.i>iro  ant*  Proof  —  Jcdomest  aoainst  Oxb 

DEFRNDAXT— INTEBEBT. 

_  1.  Under  Code  Civ.  Proc.  f|  239,  240.  al- 
lowing judgment  against  one  of  several  defend- 
ants, plaintiff  having  sued  several  persons  as 
assignees  for  the  benefit  of  creditors,  and  al- 
leged that  they  were  partners  as  W.  ^  G.,  and 
that  the  assignment  was  to  said  W.  &  G.,  judg- 
ment may  be  had  against  G.;  it  appearing  that 
the  assignment  was  not  to  the  firm,  but  to  him 
individually. 

2.  Under  the  statutory  provision  allowing 
interest  on  money  due  on  the  settlement  of  ac- 
counts, from  the  day  of  such  settlement,  a  wage 
worker  to  whom  an  assignor  is  indebted  is  en- 
titled to  interest  from  the  time  he  demands  his 
money  from  the  assignee  for  the  benefit  of  cred- 
itors; the  assignee  having  accepted  the  notice 
of  his  claim,  and  acknowledged  its  correctness. 

Appeal  from  district  court.  Granite  coun- 
ty; Theo.  Brantley,  Judge. 

Action  by  William  Knatz  against  M^er 
Wise  and  others.  Judgment  for  plaintiff 
against  defendant  Goodkind,  who  appeals. 
Affirmed. 

This  appeal  stands  upon  the  judgment  roll, 
and  the  documents  in  the  roll  which  are  per- 
tinent to  this  decision  are  the  complaint  an- 
swer, findings,  and  judgment.  The  com- 
plaint sets  up  that  the  defendants  Meyer 
Wise,  Charles  Wise,  Edward  I.  Goodkind, 
and  A.  L.  Goodkind  were  copartners.  It  fur- 
thermore states  that  the  plaintiff  was  work- 
ing for  wages  for  one  Slick,  In  the  town  of 
Phillipsburgh;  that  prior  to  AprU  27.  ISXi, 
he  had  performed  53V^  days'  service  for  said 
Slick,  at  $3  per  day;  that  on  said  April  27th 
Slick  was  insolvent,  and  unable  to  pay  bis 
debts;  that  the  firm  of  Wise  &  Goodkind 
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were  his  creditors  to  the  amount  of  $600; 
that  on  said  day  be  assigned  and  transferred 
all  of  his  property,  valued  at  $1,500,  to  said 
Wise  &  Goodkind;  that  he  notified  defend- 
ants of  the  amount  and  nature  of  said  in- 
debtedness of  Slick,  and  that  defendants  ac- 
cepted such  notice,  and  acknowledged  the 
correctness  of  the  claim;  that  said  amount 
has.  not  be«a  paid.  As  another  cause  of  ac- 
tion, he  sets  up  tMt  one  Majers  was  also  a 
wage  worker  for  said  Slick,  and  In  a  posi- 
tion similar  to  that  of  the  plalntlif,  and  that 
said  Majers  assigned  his  account  to  him  (the 
plalntiSF)-  No  demurrer  was  Interposed  to 
tl^ls  complaint  The  case  was  heard  to  the 
court  without  a  jury,  and  the  court  found  all 
of  the  facts  In  favor  of  the  plaintiff,  and  all 
the  facts  which  brought  the  plaintiff  within 
the  beneficiary  provisions  of  sections  2050  et 
seq.,  div.  5,  Gen.  Laws,  known  as  the  "Wage 
Workers'  Law."  The  court  found  that  the 
transfer  made  by  Slick  was  an  assignment 
for  the  benefit  of  his  creditors.  The  finding, 
however,  is  that  the  assignment  was  made 
to  Edward  L  Goodkind,  one  of  the  defend- 
ants. Judgment  was  entered  in  favor  of  the 
plaintiff  against  Edward  I.  Goodkind,  and 
the  action  dismissed  as  to  the  other  defend- 
ants. As  noted  above,  the  appeal  is  from  the 
judgment  and  the  record  before  us  is  the 
Judgment  roll  only. 

F.  N.  &  S.  H.  Mclntire,  for  appellant  H. 
R.  WhltehlU,  for  respondent 

DE  WITT.  J.  (after  stating  the  facts). 
The  defendant,  in  his  brief,  contends  that 
the  facts  In  this  case  distinguish  it  from  the 
cases  of  Flanders  v.  Murphy,  10  Mont  398,  25 
Pac.  1052.  and  Marshall  v.  Bank.  11  Mont. 
351,  28  Pac.  312.  But  there  Is  no  evidence  in 
the  record,  and  we  have  no  means  of  distin- 
guishing- the  facts  herein  from  those  in  the 
cases  cited.  The  findings  clearly  bring  this 
case  within  the  two  cases  cited,  and  the 
Judgment  on  the  general  propositlcm  must 
be  afilrmed,  on  the  antbority  of  those  deci- 
sions. 

The  only  other  question, left  Is  as  follows: 
Appellant  contends  that  the  plaintiff  sued 
the  defendants  as  a  copartnership,  and  that 
the  court  was  not  justified  by  the  pleadings 
in  entering  Judgment  against  Edward  L 
Goodkind  alone,  and  dismissing  as  to  the 
othera.  It  Is  to  be  observed  at  the  outset  that 
while  it  is  alleged  that  the  defendants  are 
partners,  and  that  the  assignment  was  made 
to  the  partnership,  yet  this  action  is  not  one 
upon  a  partnership  debt  or  account;  that  is 
to  say,  this  action  has  not  to  do  with  partner- 
ship affairs.  It  is  true  that  it  is  alleged  that 
the  assignment  was  made  to  the  partners, 
but  the  facts  showed,  as  found  by  the  court, 
that  Gioodklnd  alone  was  the  assignee.  Un- 
der our  statute,  we  are  of  the  opinion  that, 
as  the  facts  were  found,  judgment  was  prop- 
erly entered  against  Goodkind,  for  the  ac- 
count of  Knatz,  out  of  the  proceeds  of  the  as- 


signment   Sections  239  and  240  of  the  Code 
of  Civil  Procedure  are  as  follows: 

"Sec.  239.  Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defend- 
ants, and  it  may,  when  the  Justice  of  the 
case  requires  U,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between 
themselves. 

"Sec.  240.  In  an  action  against  several  de- 
fendants the  court  may,  in  its  discretion, 
render  Judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the 
others  whenever  a  several  Judgment  Is  prop- 
er." 

There  was  no  demurrer  to  the  complaint  on 
account  of  mli^olnder  of  parties.  This  question 
was  passed  upon  In  the  case  of  Conkltn  v. 
Pox,  3  Mont.  208,  in  which  the  court  says: 
"Under  the  Code  of  Civil  Procedure  of  this 
territory,  'Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  de- 
fendants.' SecHon  231.  'In  enaction  against 
several  defendants  the  court  may,  in  its  dis- 
cretion, render  Judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against 
the  others  whenever  a  several  judgment  is 
proper.'  Code  Civ.  Proc.  {  232.  We  are  sat- 
isfied that  we  may  treat  as  Immaterial  the 
allegations  of  the  complaint  concerning  the 
copartnership,  and  that  a  cause  of  action  Is 
stated  against  the  defendants.  The  proof 
showed  that  too  many  persons  bad  been  join- 
ed as  defendants,  but  this  fact  docs  not  ap- 
pear upon  the  face  of  the  complaint  and  the 
answer  of  the  appellant  did  not  plead  it  The 
appellant  thereby  waived  his  objection  to 
the  misjoinder  of  the  parties  defendant  'If 
no  such  objection  be  taken,  either  by  demur- 
rer or  answer,  the  defendant  shall  be  deemed 
to  have  waived  the  same.'  Code  Civ.  Proc. 
i  86;  Parchen  v.  Peck,  2  Mont.  567.  The  ac- 
tion of  the  court  in  entering  the  Judgment  is 
sustained  by  the  following  authorities:  Pom. 
Rem.  §§  289,  290;  Bowe  v.  Chandler,  1  Cal. 
168;  Rutenberg  v.  Main,  47  Cal.  213;  Claflin 
V.  Butterly,  5  Duer,  327.  In  Mcintosh  v. 
Ensign,  28  N.  Y.  165J,  Mr.  Justice  Wright  says: 
'A  plaintiff  is  npt  now  to  be  nonsuited  be- . 
cause  be  has  brought  too  many  parties  into 
court.  If  he  could  recover  against  any  of  the 
defendants  upon  the  facts  proved,  had  he 
sued  them  alone,  the  recovery  against  them 
is  proper,  although  he  may  have  joined  oth- 
ers with  them  in  the  |ictlon  against  whom  no 
liability  Is  shown.'  The  sections  of  the  Code 
of  Civil  Procedure  supra  embody  the  prin- 
ciple which  Is  maintained  by  these  authori- 
ties. The  allegations  of  the  pleadings  have 
been  liberally  construed,  and  substantial  jas- 
tice  hag  been  done  between  the  parties.  Code 
Civ.  Proc.  {  9a"  See.  also.  Mining  Co.  v. 
Rumley,  1  Mont  201;  Wells  v.  Clarkson,  5 
Mont.  336.  5  Pac.  894;  Rowe  v.  Chandler.  1 
Cal.  108.  See,  also,  Lewis  v.  Clarkln,  18  Cal. 
389,  where  it  is  held  that  the  common-law 
rule  that,  in  a  suit  against  several  Joint  debt- 
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ore,  plaintiff  must  recover  against  all  or  none, 
Is  changed  by  the  statute  which  we  have 
above  quoted.  See,  also,  Tay  v.  Hawley,  39 
Cal.  93. 

It  is  also  contended  that  the  Judgment  is 
erroneous  In  that  the  court  allowed  interest 
upon  the  account.  Our  statute  provides  that 
interest  may  be  allowed  "on  money  lent  or 
money  due  on  the  settlement  of  accounts, 
from  the  day  of  such  settlement  of  account«, 
between  the  parties,  and  ascertaining  the 
balance  due."  It  appears  from  the  complaint 
that  on  the  27tb  day  of  April,  when  the  plain- 
tiff, as  a  wage  worker,  demanded  his  money 
from  the  asslgaee,  the  defendant  accepted 
the  notice,  and  acknowledged  the  correctness 
of  plaintiff's  claim.  We  thins  this,  under  the 
statute  above  quoted,  was  a  settlement  of  the 
account  and  the  ascertaining  of  the  balance 
due,  and  think,  therefore,  interest  was  prop- 
erly allowed.  The  Judgment  of  the  district 
court  is  affirmed. 

PBMBBRTON,  O.  X,  and  HUNT,  J.,  concur, 


(1«  Mont  669) 

MONTANA  MILLING  CO.  v,  JBPFBRIS. 
(Supreme  Court  of  Montana.    Sept  23,  1885.) 

Agreed  Statement  of  Facts— Ahesbitgnt. 

The  court  may  amend  an  agreed  state- 
ment of  facts  by  inserting  the  amount  for  which 
judgment  wag  to  be  entered  as  of  a  certain  day 
in  Oie  event  of  plaintiff's  reoovery;  such  amount 
and  date  having,  by  inadvertence  of  counsel, 
been  omitted,  and  it  requiring  no  proof  or  in- 

auiry  to  ascertain  them,  they  being  of  record  in 
le  court,  in  a  judgment  referred  to  in  the  state- 
ment. 

Appeal  from  district  court,  Lewis  &  Clarke 
county;   William  H.  Hunt,  Judge. 

Action  by  the  Montana  Milling  Company 
against  C.  M.  Jefferls.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

A.  X  Craven,  for  appellant  E.  0.  Russell, 
for  respondent 

PEMBERTON,  0.  X  This  case  was  origi- 
nally tried  in  the  district  court  on  an  agreed 
statement  of  facts.  Judgment  was  rendered 
in  favor  of  the  defendant,  and  the  plaintiff  ap- 
pealed to  this  court.  This  judgment  was  re- 
versed, and  the  cause  remanded  to  the  trial 
court,  with  Instructions  to  render  judgment  In 
favor  of  the  plaintiff  for  the  amount  of  its  de- 
mand. (Milling  Co.  v.  Jefferls,  14  Mont  143, 
35  Pac.  908.)  By  the  terms  of  this  agreed 
statement  of  facts,  in  the  event  of  plaintiff's 
recovery,  judgment  was  to  be  entered  in  its 
favor  for  the  sum  of  $127.34  and  costs  on  Sep- 
temljer  22,  1890.  But  by  inadvertence  of 
counsel  this  amount,  and  the  date,  were  omit- 
ted from  said  statement  After  the  case  had 
been  remanded  to  the  trial  court,  as  stated 
above,  counsel  for  plaintiff  asked  leave  of 
court  to  Insert  this  amount  and  date  in  the 
statement  of  facts,  in  order  that  judgment 
might  be  rendered  in  accordance  with  the  man- 


date of  this  court  Over  fbe  objection  of  the 
defendant,  this  leave  was  granted,  and  Judg- 
ment rendered  accordingly.  From  this  action 
of  the  court  the  defendant  appeals. 

The  defendant  contends  that  the  insertion  of 
the  amount  and  date  mentioned  above  into  the 
agreed  statement  of  facts  was  an  amendment 
thereof  which  the  court  had  no  power  to  make. 
But  we  think  the  statement  was  not  amended 
in  any  manner  repugnant  thereto  by  this  ac- 
tion of  the  court.  The  amount  and  date  ought 
to  have  been  inserted  in  the  statement  at  the 
time  it  was  prepared,  and  evidently  were  in- 
tended by  the  parties  to  have  been  Incorpo- 
rated into  it,  but  by  inadvertence  they  were 
omitted.  It  required  no  proof  cmt  inquiry  to 
ascertain  the  amount  and  date.  They  w«e  of 
record  in  the  court,  in  a  judgment  therein  ob- 
tained by  plaintiff  against  other  parties,  and 
which  judgment  Is  referred  to  in  said  state- 
ment There  was  no  dispute  at  any  time  as 
to  the  amount  or  date.  Their  insertion  Into 
the  statement  did  not  change  or  alter  its  terms, 
or  the  agreement  and  understanding  of  the 
parties  thereto.  This  action  was  not  repug- 
nant to  the  agreed  statement  or  any  of  Its 
terms.  Comp.  St  dlv.  1,  S  280.  In  fact,  the 
trial  court  had  to  insert  this  amount  and  date 
in  the  statement  in  order  to  comply  with  the 
mandate  of  this  court  The  appeal  is  entirely 
without  merit     The  judgment  is  affirmed. 

HUNT,  X,  as  a  judge  of  the  district  court, 
having  made  the  order  appealed  from,  takes  no 
part  In  the  foregoing  decisicm. 


(U  Ctah,  84) 
FIRST  NAT.  BANK  OF  HAILEY,  IDAHO, 

V.  LEWIS  et  aL 

(Supreme  Court  of  Utah.     Aug.  81,  1896.) 

Estofpei. — FoBBioy  Jddombxt — Action  aoainst 
Exeodtok. 

1.  Where,  pending  an  action  against  Iiim  in 
Idaho,  the  defendant  dies,  and  executors  of 
his  estate,  also  legatees,  legally  qualified  under 
the  laws  of  Utah,  voluntarily  appear  as  such  In 
the  action,  on  suggestion  of  their  testator's 
death  witliout  ancillary  administration,  and  adopt 
the  answer  of  tlieir  testator,  and  judgment  is 
rendered  against  them,  the  executors  are  es- 
topped, in  an  action  on  the  judgment  in  Utah 
seeking  to  charge  them  as  executors  de  son  tort, 
from  denying  the  validity  of  the  judgment  on 
the  ground  that  they  were  not  in  fact  in  sudi 
action  executors. 

2.  An  Idaho  judgment  charging  executors 
duly  qualified  under  the  laws  of  Utah  as  exec- 
utors de  son  tort  is  not  binding  on  the  estate 
in  Utah. 

3.  The  complaint  in  a  suit  against  one  aa 
an  executor  de  son  tort  must  charge  him  as  an 
executor  generally. 

4.  \(^ere  the  complaint  dearly  seeks  to 
charge  the  defendants  aa  executors  de  son  tort 
aa  allegation  therein  of  presentation  of  the 
claim  sued  on  against  the  estate,  and  rejection 
thereof,  will  be  regarded  aa  surplusage. 

Appeal  from  district  court.  Fourth  district; 
before  Justice  James  A.  Miner. 
Action  by  the  First  National  Bank  of  Hail- 
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ey,  Idaho,  against  Hiram  D.  and  3.  S.  Lewis, 
as  executors,  and  others,  on  a  Judgment 
There  was  a  judgment  for  plaintiff,  and  from 
an  order  granting  a  new  trial  It  appeals.  Be- 
versed. 

Brown  &  Henderson,  for  appellant  Kim- 
baU  &  Gilbert  and  Maloney  &  Perkins,  for  le- 
spondenta. 

KING,  J.  In  May,  1888,  suit  was  com- 
menced In  the  district  court  of  Alturas  coun- 
ty, Idaho,  by  W.  S.  MoComlck  &  Co.  against 
J.  8.  Lewis,  W.  H.  Nye,  and  others  to  recover 
the  sum  of  $3,084,  alleged  to  be  due  plalntlflTs 
for  money  obtained  by  defendants,  as  cox>art- 
ners,  from  their  bank.  Personal  seryice  of 
summons  was  made  on  e&di  defendant,  and 
all  answered  separately,  except  Nye,  against 
whom  Judgment  by  default  was  taken.  J.  S. 
Lewis  denied  the  allegations  of  the  complaint, 
and  verified  in  person  his  answer.  L.  Price 
appeared  as  his  attorney.  Before  the  case 
was  tried,  Lewis  died,  and  on  the  6th  day  of 
June,  1860,  his  death  was  suggested  and  en- 
tered of  record  in  the  cause,  and  It  was  or- 
dered that  Hiram  D.  Lewis  and  John  S.  Lew- 
Is,  executors  of  the  estate  of  decedent,  be 
substituted  for  the  deceased.  On  the  9th  of 
the  same  month  said  Hiram  D.  Lewis  and 
John  S.  Lewis,  «cecutora  of  John  S.  Lewis, 
deceased,  entered  their  appearance  by  Lyttle- 
ton  Price,  their  attorney,  and  by  consent  the 
case  was  continued  until  the  following  term.' 
A  trial  was  duly  and  regularly  had,  and  the 
Issues  found  against  all  the  defendants,  ex- 
cept Turner,  and  Judgment  entered  (for  the 
amount  claimed)  against  Hiram  D.  Lewis  and 
John  S.  Lewis,  as  executors  of  the  estate  of 
J.  S.  Lewis,  deceased,  and  the  other  defend- 
ants. This  Judgment  was  assigned  to  plain- 
tiff herein,  and  in  February,  1891,  it  brought 
suit  in  the  district  court  of  this  territory 
against  Hiram  D.  Lewis  and  J.  S.  Lewis,  as 
executors  of  J.  S.  Lewis,  deceased,  and  the 
others,  against  whom  Judgment  had  been  ren- 
dered In  the  Idaho  court  The  complaint  al- 
leged the  partnership  of  the  deceased  and  oth- 
ers In  Idaho,  their  overdraft  at  the  assignors' 
bank,  the  suit  in  Idaho,  the  death  of  the  de- 
cedent, testate,  and  that  said  Hiram  D.  Lfewis 
and  John  S.  Lewis  were  his  executors  and  per- 
sonal representatives,  and  became  and  were 
his  legatees,  and  as  such  appeared  and  acted 
tn  the  further  defense  of  said  action,  and 
were  duly  substituted  for  the  deceased,  and 
appeared  at  the  trial;  that  the  court  was  one 
of  general  Jurisdiction,  and  that  Judgment, 
which  is  set  out  In  hrcc  verba,  was  regularly 
entered;  that  the  attorney  who  appeared  for 
the  defendants  was  entitled  to  practice  in 
said  court,  and  empowered  and  authorized  to 
act  for  the  parties;  that  the  deceased  died 
testate,  being  a  resident  of  Ogden,  Utah,  at 
the  time,  and  that  said  Hiram  D.  Lewis  and 
John  S.  Lewis  were  the  duly-qualified  and 
acting  executors  of  his  will  at  the  time  tney 
appeared  in  the  Idaho  court,  and  are  still  so 


acting;  that  a  certified  copy  of  said  Judg- 
ment was  presented  to  them  for  allowance, 
but  was  rejected.  Judgment  is  demanded 
against  the  defendants.  There  is  no  prayer 
for  it  to  be  paid  out  of  the  estate.  Hiram 
D.  Lewis  and  John  8.  Lewis  answered,  de- 
nying the  partnership  or  the  overdraft,  or 
any  indebtedness,  but  admitted  that  suit  was 
brought  in  Idaho,  as  alleged  In  the  com- 
plaint aud  that  their  testator  was  duly  serv- 
ed and  appeared  In  said  cause,  and  that  he 
died  testate,  and  that  they  became  and  were 
and  are  his  executors,  personal  representa- 
tives, and  legatees.  They  allege  that  they 
were  appointed  executors  by  the  probate 
court  of  Weber  county,  Utah,  and  reside  in 
said  county.  There  was  no  denial  of  ap- 
pearance in  the  action  brought  in  Idaho,  but 
It  was  denied  that  they  appeared  and  acted 
as  executors.  On  Information  It  is  denied 
that  as  Executors  they  were  substituted  in 
the  action,  or  that  Judgment  was  obtained 
against  them  as  executors.  It  Is  admitted 
that  the  Judgment  pleaded  was  entered  in  a 
court  of  general  Jurisdiction,  but  alleged  to 
have  been  entered  without  authority  or  Ju- 
risdiction over  them  as  executors  of  the  de- 
ceased, and  they  never  were  executors  or 
personal  representatives  In  Idaho.  Upon  the 
trial  the  plaintiff  offered  In  evidence  the 
Judgment  roll  from  the  Idaho  court,  duly  au- 
thenticated. It  was  received  over  defend- 
ants' objection.  No  evidence  was  offered  by 
defendants,  and  a  verdict  was  given  for 
plaintiff.  Subsequently  a  new  trial  was 
granted,  defendants  alleging  in  their  motion 
that  it  was  error  to  admit  the  Judgment  roll, 
for  the  reason  that  the  Judgment  as  to  the 
defendants '  Hiram  D.  Lewis  and  John  8. 
Lewis  was  null  and  void,  and  did  not  show 
that  the  decedent  was  Indebted  to  plaintiff. 
From  the  order  granting  a  new  trial  plaintiff 
appeals. 

Respondents  contend  that  this  is  an  action 
against  the  estate,  and  an  attempt  to  sub- 
ject the  assets  of  the  estate  to  the  payment 
of  the  amount  claimed;  that  the  domicile  of 
the  testator  having  been  in  Utah,  and  the 
probate  court  of  Weber  county  having  Juris- 
diction over  his  estate,  and  there  being  no 
ancillary  administration  in  Idaho,  therefore 
they  had  no  authority  whatever  to  appear  in 
said  cause  or  bind  said  estate.  They  call  at- 
tention to  the  statutes  of  Utah  which  require 
that  any  person  having  a  claim  against  a  de- 
ceased person  shall  present  it  to  the  execu- 
tor or  administrator  for  allowance  or  rejec- 
tion, falling  to  do  which,  no  recovery  can  be 
had  therein,  and  also  to  the  statute  of  Idaho 
which  contains  the  same  provisions;  and 
they  Insist  that,  no  executor  having  been  ai>- 
polnted  in  Idaho,  and  the  claim  never  having 
been  presented  there,  the  Judgment  was  a  nul- 
lity. Appellant's  counsel  admit  that  the 
Jiidgment  there  obtained,  and  upon  which 
this  suit  Is  founded.  Is  not  a  valid  claim 
against  the  estate,  and  can  In  no  wise  be- 
come a  charge  against  it,  and  direct  atten- 
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tion  to  the  statute  which  requires  a  Judg- 
ment against  an  estate  to  provide  "that  the 
executor  or  administrator  pay  In  due  course 
of  administration,  the  amount  ascertained  to 
be  due"  (2  Comp.  Lawtk  i  4134),  and  to  the 
fact  that  the  judgment  sued  upon  does  not 
contain  this  provision,  and  therefore  they  say 
It  cannot  be  regarded  as  the  foundation  of  a 
claim  against  the  estate.  Appellant's  posi- 
tion Is  that,  the  defendants  being  the  repre- 
sentatives of  deceased,  and  his  legatees,  and 
having  voluntarily  gone  into  the  courts  of 
Idaho  and  entered  their  appearance,  they  be- 
came executors  de  son  tort,  and,  while  they 
were  described  as  executors,  still  the  Judg- 
ment rendered  was  not  de  bonis  testatoria, 
but  de  bonis  proprlls,  and  that  this  action. is 
against  them  as  executors  de  son  tort,  and 
not  against  the  estate.  We  think  the  defend- 
ants' contention,  that  the  Judgment  obtained 
in  Idaho  Is  invalid  as  against  the  «state,  is 
correct  If  this  is  an  action  to  compel  the 
estate  to  pay  such  Judgment,  then  we  have 
no  hesitancy  In  saying  that  no  error  was 
committed  in  granting  a  new  trial.  The  dev- 
olution of  property  left  by  deceased  persons 
is  governed  by  the  law  of  the  domicile,  and 
the  legal  representatives  derive  their  author- 
ity from  the  sovereignty  appointing  them. 
They  cannot  act  extraterritorlally,  and  bind 
the  estate  thereby.  If  property  is  left  by  a 
decedent  in  different  states,  the  legal  repre- 
sentatives must  derive  their  authority  from 
each  of  as  many  sovereignttes  as  may  have 
Jurisdiction  over  the  property  so  left,  be- 
cause the  territorial  element  of  the  law,  or 
rather  of  the  sovereignty  from  which  the 
law  emanates,  permits  no  other  sovereignty 
to  exercise  authority  over  it,  and  each,  there- 
fore, must  Itself  create  the  legal  ownership 
necessary  in  Its  devolution.  But  defendants 
go  further,  and  claim  that  no  personal  repre- 
sentative can  sue  or  be  sued  in  a  foreign  Ju- 
risdiction; and  It  is  therefore  argued  that 
the  defendants  could  not  enter  an  appearance, 
and  no  Judgment  could  be  pronounced 
against  them.  In  support  of  this  proposi- 
tion, section  613  of  Story's  Conflict  of  Laws 
is  cited;  also,  Yaughan  v.  Northup,  15  Pet 
6.  Mr.  Story  wrote  the  opinion  in  this  case, 
and  stated  substantially  the  view  expressed 
in  the  section  of  the  work  Just  referred  to, 
the  language  being:  "The  question  is  broad- 
ly presented,  whether  an  administrator  ap- 
pointed and  deriving  his  authority  from  an- 
other state  is  liable  to  be  sued  here,  in  his 
official  character,  for  assets  lawfully  received 
by  him  under  and  in  virtue  of  his  original 
letters  of  administration.  We  are  of  opin- 
ion, both  upon  principle  and  authority,  he  is 
not  Every  grant  of  administration  is  strict- 
ly confined  in  its  authority  and  operation  to 
tiie  limits  of  the  territory  of  the  government 
which  grants  it,  and  does  not  de  Jure  extend 
to  other  countries;  •  •  •  and  whatever 
operation  Is  allowed  to  It  beyond  the  original 
territory  of  the  grant  is  a  mere  matter  of 
comity,  which  every  nation  la  at  liberty  to 


yield  to  or  withhold.  •  •  •  Hence,  It  has 
become  an  established  doctrine  that  an  ad- 
ministrator appointed  in  an  estate  cannot,  in 
his  official  capacity,  sue  for  any  debts  due 
his  Intestate  in  the  courts  of  another  state, 
and  that  he  Is  not  liable  to  be  sued  in  that 
capacity  in  the  courts  of  the  latter  by  any 
creditor  for  any  debts  due  them  by  his  In- 
testate." The  meaning  of  this  decision  is  ap- 
parent when  we  look  to  the  words  "official 
capacity."  The  personal  representative  can- 
not bind  the  estate  by  his  extraterritorial 
acts.  Where  he  crosses  the  lines  of  the  sov- 
ereignty in  which  he  received  his  app<rfnt- 
ment  he  denudes  himself  of  that  authority 
as  the  legal  representative  of  the  decedent  to 
bind  the  estate.  As  conclusive  evidence  of 
the  correct  interpretation  to  be  placed  on 
this  decision,  It  is  only  necessary  to  allude 
to  section  514  of  Judge  Story's  work  Just  cit- 
ed. It  reads:  "But  although  an  executor  or 
administrator,  appointed  in  one  state  Is  not 
in  virtue  of  such  appointment  entitled  to  sue, 
nor  is  he  liable  to  be  sued,  in  his  official  ca- 
pacity, in  another  state  or  country,  yet  there 
are  many  other  questions  which  may  require 
consideration,  and  in  which  a  conflict  of  lavrs 
may  arise  in  different  countries.  •  •  •  Let 
us  suppose  that  an  executor  or  administra- 
tor should  go  into  a  foreign  country,  and, 
without  there  taking  out  new  letters  of  ad- 
ministration, should  collect  property.  •  •  • 
The  question  might  arise  whether  he  would 
'not  thereby,  to  the  extent  of  the  receipt  and 
collection  of  such  assets^  be  liable  to  l>e  sued 
in  the  courts  of  that  country  by  any  cred- 
itor there.  Upon  general  principles  it  would 
seem  that  he  would  be  so  liable.  And,  upon 
the  principles  of  the  common  law,  he  would 
be  liable  as  an  executor  de  son  tort  •  •  • 
For  it  would  not  lie  In  his  mouth  to  deny 
that  he  had  rightfully  received  such  assets." 
The  question  then  arises,  the  nonliability 
of  the  estate  being  determined,  was  the  Judg- 
ment obtained  in  Idaho  against  the  respond- 
ents a  valid  Judgment  against  them  as  ex- 
ecutors de  son  tort?  The  record  is  silent  as 
to  whether  respondents'  testator  left  assets 
in  the  state  of  Idaho  or  not  A  fair  pre- 
sumption would  be,  not  only  from  the  plead- 
ings in  the  case  describing  the  deceased  as 
a  partner  in  certain  mining  and  smelting 
works  in  Idaho,  but  also  from  the  fact  of  the 
appearance  of  the  executors  after  his  death, 
that  he  had  proi>erty  interests  there  at  the 
time  of  his  demise.  But  we  do  not  consldei 
it  Indispensably  necessary  that  the  de- 
cedent should  have  left  property  in  Idaho, 
In  order  to  place  upon  his  executors  the 
vulnerable  armor  of  executors  de  son  tort 
The  wrongful  Intermeddling  with  the  de- 
cedent's property,  or  the  doing  of  any  act 
characteristic  of  the  office  of  executor,  would 
constitute  them  executors  in  their  own 
wrong.  Respondents  voluntarily  appeared  In 
the  Idaho  court  had  themselves  substituted 
as  defendants,  api>eared  at  the  trial,  defend- 
I  ed  upon  the  answer  made  by  the  deceased. 
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and  claimed  to  be  and  were  his  esecnton. 
Under  the  statutes  of  Idaho,  the  death  of 
Lewis  did  not  abate  the  action,  but  the  plaln- 
titr  could  proceed  against  his  estate.  His 
peraonal  representatlyes  came  In,  and  the 
snlt  was  revived  as  to  them.  And  a  per- 
sona] representative  may  be  admitted  to  de- 
fend an  action  i>endlng  In  a  foreign  juris- 
diction against  the  deceased  prior  to  his 
death.  Brown  v.  Brown,  85  Minn.  101,  28 
N.  W.  238;  Institution  v.  Jones,  35  N.  J.  Eq. 
406.  Bnch  conduct  made  them  executors  de 
son  tort  Woemer,  Adm'n,  {{  164,  186-183, 
incloslve;  1  WUIIams,  Ex'r;  (Rand  &  Tal- 
cctt,  Ed.)  pp.  298-322.  If  one  sued  as  right- 
ful executor  answers  and  defends  as  such, 
he  becomes  thereby  an  executor  de  son  tort 
Lawes,  Pi.  190,  note;  Hill  v.  Henderson,  18 
Smedes  ft  M.  688;  Norfolk  v.  Oantt,  2  Har.  & 
J.  435;  1  WlUUms,  Ex'rs,  138;  Davis  v.  Con- 
nelly's Ex'rs,  4  B.  Hon.  136.  Respondents 
need  not  have  appeared  In  the  Idaho  court, 
or  they  could  have  pleaded  ne  unques  ex- 
ecutor, and  the  plaintiff  would  have  ftilled 
In  affixing  liability  to  them.  They  could  also 
have  pleaded  plene  admlnistravlt,  and  If  their 
testator  had  left  an  estate  In  Idaho,  and  it 
had  been  administered  and  expended,  they 
would  have  prevailed.  Woemer,  Adm'n,  1 194; 
1  Winiams,  Ex'rs,  pp.  312,  313.  Appearing 
In  a  foreign  Jurisdiction  as  they  did,  and  not 
pleading  their  want  of  capacity  to  appear 
and  defend,  they  waived  It  James  v.  Mor- 
gan, 38  Conn.  348;  Dearborn  t.  Mather,  128 
Mass.  194.  The  judgment  In  Idaho  was 
against  the  defendant  executors  personally. 
In  the  sense  that  It  was  not  against  the  es- 
tate, but  as  executors  de  son  tort  In  the 
case  of  Davis  v.  Connelly's  Ex'rs,  supra.  It 
appeared  that  Thomas  Connelly  was  a  resi- 
dent of  Kentucky,  and  lived  and  died  there; 
that  during  his  lifetime  suit  was  brought 
against  him  In  Ohio,  process  duly  served, 
and  be  appeared  and  pleaded  non  assumpsit 
Before  trial  he  died,  and  his  executors,  ap- 
pointed in  Kentucky,  rolnntarily  appeared 
In  said  suit  as  executors,  and  the  same  was 
prosecuted  against  them  on  their  testator's 
plea.  Judgment  was  In  favor  of  plaintiff, 
and  npon  this  Judgment  he  sued  them  in 
Kentucky.  They  replied,  alleging  that  they 
were  not  executors  In  the  state  of  Ohio,  nor 
that  their  testator  left  any  estate  or  assets 
there;  that  the  proceedings  In  the  record  of 
the  suit  declared  on  were  had  in  Ohio  against 
them  as  executors  under  the  laws  and  within 
the  Jurisdiction  of  Kentucky;  that  the  Judg- 
ment rendered  was  null  and  v(dd,  not  being 
within  the  Jurisdiction  of  the  Ohio  court  and 
there  being  no  law  of  Ohio  authorizing  the 
suing  or  reviving  a  suit  already  brought  by 
consent  or  otherwise,  against  executors  quali- 
fied and  acting  In  another  state.  The  court 
say:  "Whatever  may  be  said  of  the  averment 
of  the  plea  that  the  proceedings  against  the 
defendants  in  Ohio  were  had  against  them  as 
executors  under  the  laws  and  within  the  Ju- 
risdictioii  of  Kentoclcy,  the  exact  Import  of 


which  it  might  be  difficult  to  determine,  the 
Judgment  is  against  the  defendants  as  execu- 
tors generally,  and  the  replication  states  that 
they,  professing  to  be  executors  of  Connelly, 
and  acting  as  such,  entered  a  voluntary  ap- 
pearance In  and  to  the  suit,  as  his  executors, 
etc.,  as  appears  by  the  record;  which  record 
shows  that  they  were  proceeded  against  as  ex- 
ecutors of  Connelly,  without  tills  designation, 
and  that  their  voluntary  appearance  was  the 
ground  of  the  proceeding.  Upon  the  facta 
stated  in  the  replication,  and  also  In  the  rec- 
ord, they  are  estopped  to  deny  that  they  were 
executors  in  Ohio.  They  have  voluntarily 
assumed  to  be  so,  by  act  of  record,  and  In 
that  character  sustained  the  defense  of  the 
suit  to  final  Judgment  against  them.  Upon 
the  face  of  the  pleadings  and  the  record,  they 
were  the  executors  of  Connelly  in  Ohio,  and  if 
not  lawful  executors  they  made  themselves 
executors  de  son  twt  by  their  acts;  and, 
whether  they  could  or  could  not  have  defeat- 
ed an  attempt  at  a  compulsory  revival  of  the 
suit  against  them  by  timely  denial  of  the 
character  ascribed  to  them,  it  is  now  too  late 
to  retract  or  deny  what  they  voluntarily  and 
solemnly,  not  only  admitted,  but  assumed,  to 
be  their  character,  •  •  •  and  whethn 
they  were  so  [executors]  lawfnUy  or  unlaw- 
fully is  Immaterial  to  the  question  of  Juris- 
diction. In  either  case  they  are  equally  es- 
topped from  denying  the  character  in  which 
they  appeared  and  defended  the  suit,  and  the 
Judgment  is  equally  valid  and  conclusive 
against  them." 

There  is  no  pretense  in  the  case  at  bar  that 
the  district  court  of  Altnias  county  did  not 
have  Jurisdiction  of  tlie  subject-matter  of  the 
controversy  and  the  defendants,  including  the 
deceased;  and  it  is  not  contnnded  that  the  es- 
tate would  not  have  been  bound  if  the  execu- 
tors had  been  properly  before  the  court  after 
ancillary  administration,  and  after  presenta- 
tion and  rejection  of  the  claim.  Nor  is  It 
denied  that  the  respondents  were  actually  be- 
fore the  court  In  person  and  by  attorney, 
and  were  proceeded  against  as  executors. 
Upon  this  point  the  court  In  the  case  Just 
quoted  from  say:  "But  having  been  recog- 
nized as  executors  of  Connelly  In  the  tri- 
bunals of  Ohio,  and  by  the  proceeding  against 
them,  and  liavlng  admitted  their  ctiaracter 
by  not  denying  it,  there  was  not  only  no  ne- 
cessity for  proof  in  order  to  authorize  the 
judgment  against  them,  but  the  record  and 
judgment  are  conclusive  evidence  against 
ttiem  for  all  the  purposes  and  effects  of  that 
Judgment,  and  the  character  which  they 
therein  assumed  actually  belonged  to  them." 
Davis  V.  Connelly's  Ex'rs,  supra.  We  are  of 
opinion  that  the  conduct  of  respondents  in 
appearing  in  a  foreign  Jurisdiction,  and  in 
failing  to  plead  their  want  of  capacity  or  in- 
terpose any  other  plea  by  way  of  abatement  ■ 
or  otherwise,  or  to  object  to  proceedings 
against  them  as  executors,  and  in  adopting 
the  answer  of  their  testator,  and  contesting 
the  issues  presented  in  the  cause,  estop  them. 
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when  sned  In  this  territory  aa  ezecutora  de 
son  tort,  from  denying  that  they  were  execu- 
tors there,  or  pleading  the  Invalidity  of  the 
Judgment  Davis  ▼.  Connelly's  Bx'rs,  supra; 
Gleason  r.  Dodd,  4  Mete.  (Mass.)  333;  Mosa 
v.  Rowland,  3  Bush,  505;  Bigelow,  Estop. 
779,  and  note  299;  1  Woemer,  Adm'n,  |  164. 
Where  a  man  has  so  acted  as  to  become  in 
law  an  executor  de  son  tort,  he  thereby  ren- 
ders himself  liable,  not  only  to  an  action  by 
the  rightful  executor,  but  also  to  be  sued  by 
a  creditor  of  the  deceased,  or  by  a  legatee; 
for  an  execntw  de  son  tort  has  all  the  liar 
biUtles,  though  none  of  the  privileges,  that 
belong  to  the  character  of  executor.  1  Wil- 
liams, Ex'rs,  p.  310.  And  it  would  seem, 
under  the  facta  in  this  case,  that  every  prin- 
ciple of  Justice  must  prompt  to  this  conclu- 
sion, and  that  a  decent  regard  for  the  sov- 
ereignty of  a  sister  state  and  its  laws  and 
courts,  not  speaking  of  that  comity  which 
ought  to  characterize  the  treatment  by  courts 
of  the  proceedings  of  Judicial  tribunals  in 
other  Jurisdictions,  would  suggest  this  view. 
It  is  not  to  be  overloolned  that  the  respondents 
were  the  legatees  of  the  deceased.  They 
were  in  one  sense  the  real  parties  in  Interest 
in  this  suit  If  it  could  be  established  that 
the  testator  was  not  a  partner  as  alleged,  or 
did  not  obtain  money  from  the  bank,  and 
was  not  indebted  as  claimed,  their  distribu- 
tive portion  of  the  estate  would  be  Increased 
pro  tanto.  They  had  their  day  in  court  and 
were  defeated,  returned  to  their  domicile  and 
the  home  of  the  deceased,  and  now  in  effect 
say:  "We  were  only  experimenting  with  the 
Idaho  courts.  We  bad  no  authority  to  appear 
there,  but  we  did,  and  conducted  a  moot 
case."  Sui:h  trifling  with  the  courts  Is  not  to 
be  viewed  with  favor.  And  even  if  they  are 
not  to  be  regarded  aa  executors  de  son  tort, 
we  think  they  are  estopped  from  denying 
the  character  ascribed  to  them,  and  by  them 
voluntarily  assumed.  We  think,  under  the 
peculiar  facts  of  this  case,  that  the  Judgment 
obtained  In  the  district  court  of  Idaho  was 
valid  against  the  respondents  as  executors  de 
son  tort,  and  was  not  a  Judgment  against  tlie 
estate. 

That  brings  as  to  the  questions:  Is  the  case 
at  bar  brought  against  the  proper  persons? 
Does  the  complaint  contain  the  necessary  al- 
legations to  entitle  plaintiff  to  recover?  Was 
the  proof  offered  on  the  trial  sufficient  to  war- 
rant a  verdict?  And  first  It  Is  to  be  remem- 
bered that  the  only  objection  made  to  the 
complaint  was  tliat  It  failed  to  state  a  cause 
of  action  against  the  respondents,  either  as 
executors  or  individually.  It  is  announced 
by  Mr.  Woemer  (section  193  of  his  work)  that, 
tn  an  action  against  an  executor  de  son  tort, 
he  la  to  be  sued  as  executor  generally,  al- 
though a  different  rule  of  liability  applies. 
"In  an  action  by  a  creditor,  he  shall  be  named 
executor  generally,  for  the  most  obvious  con- 
clusion which  strangers  can  form  from  his 
conduct  is  that  he  has  a  will  of  the  deceased 
wherein  he  is  appointed  executor,  but  be  has 


not  yet  proved  It"  1  WUlIams,  Ex'rs,  SIO- 
311.  In  the  case  of  Davis  v.  Connelly's  Bx'ia^ 
from  which  we  quoted  at  length,  the  Judg- 
ment was  obtained  In  Ohio  In  the  same  manr 
ner  as  plalntitCs  assignor  obtained  Judgment 
in  Idaho,  and  upon  such  Judgment  suit  was 
brought  In  Kentucky  against  the  execntors  as 
such.  They  denied  being  executors  in  Ohio, 
claiming  to  have  derived  their  powers  from 
the  courts  of  Kentucky.  The  replication  was 
that  they  bad  assumed  to  act  aa  executors  in 
Ohio,  and  It  was  held  the  court  erred  in  sus- 
taining the  demurrer  to  the  replication.  The 
case  of  Brown  v.  Leavitt,  26  N.  H.  493,  was 
against  the  defendant,  aa  executor  of  Morris 
Leavitt,  to  recover  upon  two  promissory  notes. 
Defendant  pleaded  In  bar  that  he  never  was 
the  executor  of  the  last  will  of  deceased,  "and 
never  administered,  as  such  executor,  any 
goods  or  estate  which  were  of  said  Morris." 
Plaintiff  replied  that  he  had  intermeddled 
with  the  personal  estate  of  said  Morris,  to  the 
value  of  the  damages  sustained  by  the  plain- 
tiff, and  therefore  as  such  executor  ought  to 
be  charged  therewith.  The  plea  was  held 
good.  The  authorities  seem  to  be  unanimous 
in  holding  that  the  complaint  must  charge  the 
defendant,  when  sued  as  executor  de  son 
tort,  as  executor  generally,  the  same  as 
though  he  was  in  all  respects  a  proper  and 
legal  executor.  Sawyer  v.  Thayer,  70  M& 
340;  White  v.  Mann,  26  Me.  361;  Shaw  ▼. 
Halllhan,  46  Vt  389;  Lee  v.  C3iaae,  68  Me 
432;  7  Am.  &  Eng.  Enc  Law,  187.  If  the 
Code  eiystem  of  pleading  permitted  a  replica- 
tion to  defendants'  answer,  it  la  quite  apparent 
the  plaintiff's  plea  to  the  answer  would  have 
been  substantially  the  same  as  that  Intet^ 
DOsed  in  the  case  of  Davis  v.  Connelly's  E^'rs, 
supra.  Ttie  plaintiff  could  have  replied:  "Ton 
appeared  in  Idaha  Tour  answer  admits,  in 
effect,  that  there  were  assets  belonging  to 
the  estate  in  Idaho.  You  have  not  pleaded  a 
failure  of  assets,  and  therefore  have  admit- 
ted receiving  sufficient  to  meet  this  claim, 
and  are  therefore  liable."  The  words  "as  ex- 
ecutors" in  the  pleadings  are  something  more 
than  descrlptio  personse.  While  the  elemmt 
of  personal  liability  attaches  to  them.  It  la  by 
reason  of  their  representative  capacity,  and 
the  voluntary  assumption  of  a  diaracter  which 
could  not  have  been  given  them.  So  that,  aa 
to  the  plaintiff  and  Its  assignors,  they  are  in 
one  sense  executora.  But,  \in6er  the  plead- 
ings, the  plaintiff  was  entitled  to  meet  the 
plea  of  ne  unques  executor  by  proof  of  their 
having  acted  as  such  in  the  state  of  Idaha 
And  upon  this  point  the  authenticated  record 
of  the  proceedings  and  Judgment  In  that  state 
was,  in  the  absence  of  other  proof  to  the  con- 
trary, sufficient  to  Justify  an  instmction  for 
the  Jury  to  find  for  the  plaintiff.  If  the  plea 
of  plene  admlnlstravlt  had  been  made,  and  ev- 
idence offered  to  support  it,  the  case  would 
have  resulted  differently.  This  plea  can  be 
interposed  simultaneously  with  the  plea  of  ne 
unques  executor  by  an  executor  de  son  tort 
as  well  aa  one  de  Jure.    1  Williams,  Bx'zab 
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312;  1  Woerner,  Adm'n,  i  194!  An  execator 
de  son  tort  Is  not  liable  beyond  the  property 
of  the  deceased  coming  to  his  bands.  But, 
in  order  to  excuse  himself  from  liability  if  he 
falls  on  bis  plea  of  ne  nnques  executor,  he 
mnst  deny  receiving  assets,  or  plead  and 
nroye  that  he  has  fully  administered  and  paid 
out  all  that  he  has  lawfully  received.  1  Wil- 
liams, Ex'rs,-  312,  813.  The  answer  of  de- 
fendants was.  In  effect,  that  If  the  issne  was 
found  against  them — that  is,  that  they  were 
not  executors  In  Idaho— then  they  had  recdv- 
ed  assets  to  pay  plaintifTs  debts.  The  answer 
was  met  by  plaintiff  showing  a  legal  and 
TsUd  estoppel  against  them.  If  they  had 
pleaded  a  full  administration  of  the  estate  in 
Idaho,  and  that  nothing  remained  In  their 
hands,  then  plaintiff  could  only  have  suc- 
ceeded by  proving  a  valid  claim  against  the 
estate  in  this  territory.  It  is  true  that  the 
complaint  alleges  a  presentation  of  the  claim, 
and  rejection,  in  the  same  manner  as  if  salt 
were  brought  to  compel  payment  by  the  es- 
tate. But  it  is  evident  that  the  purpose  of 
the  suit  was  to  charge  the  re^>ondents  as  ex- 
ecutors de  son  tort,  because  It  Is  well  settled 
that,  on  a  Joint  'demand  against  an  executor 
of  a  deceased  obligor  and  surviving  obligors, 
a  Joint  Judgment  cannot  be  rendered,  for  the 
reason  that,  as  to  the  former,  the  judgment 
will  be  payable  de  bonis  testatoris,  while,  as 
to  the  latter,  de  bonis  proprlls.  And  unnec- 
essary allegations  in  the  pleadings  may  be  re- 
garded as  surplusage.  The  plaintiff  stated 
all  the  facts  connected  with  the  case,  and  If 
the  court  can  ascwtaln  the  purpose  ot  the 
pleader,  and  a  cause  of  aiction  is  stated.  It  is 
the  duty  of  the  court  to  sustain  it,  and  not 
sacrifice  substance  to  shadow  and  form.  The 
respondents,  legatees  and  real  parties  in  in- 
terest as  they  are,  ought  to  be  estopped  from 
denying  the  validity  of  the  Judgment  sued  up- 
on, especially  in  view  of  the  fact  that  their 
answer  In  the  case  at  bar  was  such  as  would 
lead  plaintiff  to  a  reliance  upon  the  issues 
therein  tendered,  and  to  an  omission  to  pre- 
sent the  original  claim  as  a  liability  against 
the  estate.  It  would  be  great  injustice,  now 
that  the  statute  of  limitations  has  run  against 
the  plaintiff,  to  hold  that  the  respondents  are 
not  liable  in  this  action;  their  conduct  biduced 
this  form  of  action.  To  allow  them  now  to 
escape  from  paying  a  claim  which  a  compe- 
tent court  pronounced  Just  and  valid,  and  as 
legatees  carry  off  the  estate  of  the  decedent, 
would  be  repugnant  to  Justice  and  fair  deal- 
ing. 

We  think  the  court  erred  in  granting  a  new 
trial.  At  most,  the  Judgment  ought  to  be  cor- 
rected BO  as  to  indicate  more  clearly  that  it 
is  against  the  respondents  as  executors  de 
son  tort  It  is  therefore  ordered  that  the  case 
be  remanded,  with  directi(ms  that  the  Judg- 
ment be  so  amended  as  to  indicate  that  it  is 
against  the  respondents  as  executors  de  son 
tort,  and  to  be  collected  out  of  their  property. 

IfBRRITT,  O.  X,  and  BABTCH,  J„  concur. 
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AbSACLT  on   FbRSOR    at    StATIOK  —  LlABILlIT  OS 

CoMPANT— New  Triai/— When  kot  Gramtbd 

1.  When  a  peddler  leaves  a  railroad  st». 
tiob,  to  which  he  came  as  a  passenger,  to  en- 
gage In  his  business,  bis  relation  as  a  passen- 
ger ceases,  and  the  company  is  not  liable  for 
an  assault  on  him,  on  the  company's  grounds 
outside  its  station,  afterwards  eommitted  by  its 
section  foreman,  because  of  liis  ill  will,  and  not 
suffered  by  the  company. 

2.  In  an  action  against  a  railroad  company, 
it  appeared  that  plaintiff,  a  traveling  mercbaat, 
came  as  a  passenger  to  one  of  defendant's  sta- 
uons,  situated  in  a  sparsely-settled  country; 
that  the  only  means  of  transportation  to  or  from 
such  station  was  by  rail;  that  plaintiff,  after 
being  assanlted  outside  of  the  station  by  the 
section  foreman,  started  to  wallc  along  the  track 
to  the  next  station,  when  he  was  robbed  by  oth- 
er persons;  that  he  then  returned  to  the  former 
station,  where  he  was  again  assaulted  by  such 
foreman  and  the  men  who  assaulted  him  on  the 
track;  and  tliat  the  station  agent,  to  whose  or- 
ders such  foreman  was  subject,  was  present, 
and  made  no  earnest  effort  to  protect  him. 
Held,  that  the  company  was  liable  for  the  last 
assault. 

3.  Where  a  verdict  is  right,  and  Justiv 
has  been  done,  a  new  trial  Will  not  be  granted 
becanse  of  errors  on  the  trial. 

Appeal  from  district  court.  Third  district; 
before  Justice  S.  A.  Merritt 

Action  by  Joseph  Krantz  against  the  Rio 
Grande  Western  Railway  Company  for  an  as- 
sault committed  by  defendant's  servants,  in 
which  there  was  a  verdict  for  plaintiff.  From 
an  order  granting  a  new  trial,  plaintiff  ap- 
peala     Reversed. 

B.  W.  Taylor  and  C.  8.  Varian,  for  aMirf- 
lant  Bennett,  Marshall  &  Bradley,  for  re- 
spondent 

SMITH,  J.  In  this  cause,  appellant,  the 
plaintiff  below,  brought  suit  to  recover  dam- 
ages on  account  of  alleged  personal  injuries 
Inflicted  by  the  respondent's  servants.  There 
are  two  counts  in  the  complaint,  and  upon  the 
trial  a  verdict  was  directed  for  the  respond- 
ent, the  defendant  below,  upon  the  first  count» 
and  a  verdict  returned  In  favor  of  the  appel- 
lant, plaintiff  below,  in  the  sum  of  $4,000 
upon  the  second  count  The  record  discloses 
the  following  facts:  Upon  the  18th  of  July, 
1892,  appellant  boarded  one  of  the  passenger 
trains  of  respondent  at  the  station  of  Simny- 
slde,  In  this  territory,  and  paid  his  fare  to  the 
next  station.  Lower  Crossing,  where  he 
alighted  from  the  train.  Appellant  was  5t 
years  of  age,  and  a  traveling  merchant  by 
occupation,  at  the  time  engaged  in  traveling 
pver  the  country,  selling  spectacles.  Lower 
Crossing  is  simply  a  station  on  the  line  of 
railway,  and  its  station  house,  together  with 
the  pump  bouse  and  section  house,  were  em- 
braced, practically,  within  one  Incloeure. 
There  was  a  platform  extending  from  the  sta- 
tion house  to  tie  section  house,  which  was 
but  a  few  yards  distant  In  alighting  from 
the  train,  in  pursuit  of  his  business,  plaintiff 
vent  towards  the  section  bouse,  for  the  pur* 
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pose,  as  he  says,  to  sell  bis  'wares.  Before  he 
reached  the  house,  the  section  foreman,  then 
In  the  employment  of  the  company,  who,  it 
appears,  was  under  the  impression  that  the 
appellant  was  a  spotter  and  spy  of  the  re- 
spondent company,  without  provocation  or 
words,  assaulted  him  with  a  shovel,  and 
drove  him  bacli  to  the  station  house,  follow- 
ing him.  The  foreman  pulled  him  out  dt  the 
station  house,  and  ordered  him  to  leave,  say- 
ing that  he  would  give  him  five  minutes  to 
^et  away,  and  threatening  him  with  death  un- 
less he  obeyed.  The  ticket  agent  was  pres- 
ent, and  saw  the  foreman  assaulting  the  ap- 
pelant outside  the  station  house,  and  saw 
them  hack  into  the  waiting  room.  Plaintiff, 
fearing  further  bodily  Injury,  or  worse,  start- 
ed to  walk  on  the  track  away  from  the  sta- 
tion, and  towards  Orand  Junction,  some  30 
miles  away.  He  was  followed  by  two  un- 
known persons,  designated  in  the  testimony 
as  "tramps,"  who  assaulted  and  robbed  him 
after  he  bad  proceeded  about  a  quarter  of  a 
mile  upon  his  Journey,  taking  his  satchel, 
containing  his  stock  in  trade,  together  with 
his  pockctbook,  containing  a  few  dollars  In 
money.  Thereupon  he  returned  to  the  station 
house.  The  persons  who  robbed  him  returned 
also,  and,  it  appears,  located  themselves  at  or 
near  the  pump  house,  which  was  opposite 
and  across  the  tracks  from  the  station  house. 
Vpon  his  return  he  .entered  the  station  and 
made  complaint  to  the  ticket  agent  of  what 
had  happened,  and  was  talldng  with  him 
alwut  sending  telegrams  to  Green  River  sta- 
tion, giving  information  of  the  robbery.  The 
section  foreman  interfered,  and  directed  the 
ticket  agent  not  to  send  the  telegrams,  and 
Immediately  after  crossed  the  track  to  where 
the  two  tramps  were  standing,  when  all  three 
came  over  to  the  station,  the  foreman  in  ad- 
vance, and,  entering  the  waiting  room,  the 
three  assaulted  the  appellant,  brutally  beat- 
ing him.  Appellant  appealed  to  the  agent 
and  the  bystanders  for  assistance,  which  was 
Anally  rendered  by  a  sti  anger,  the  ticket 
agent  making  no  effort  to  protect  him,  other 
than,  as  he  says,  to  order  them  all  out  of  the 
waiting  room.  He  testifies  that  he  knew  the 
section ,  foreman,  for  some  reason  or  other, 
was  bent  upon  injuring  the  appellant,  and 
that  he  did  not  Interfere  to  protect  him  be- 
cause he  was  sick;  that  he  would  have  had 
to  fight  to  protect  him ;  that  the  foreman  was 
subject  to  his  orders  in  the  station  house, 
but  would  not  mind  him,  because  they  were 
at  outs;  that  his  authority  as  station  agent 
would  not  have  been  sufficient  to  protect  ap- 
pellant. Appellant  was  driven  from  the  sta- 
tion, and  walked  all  night  to  Price  station,  a 
distance  of  40  miles.  In  his  sick  and  disabled 
condition,  where  he  received  attention.  The 
injuries  he  received  were  severe  and  perma- 
nent In  their  nature.  The  first  count  In  the 
complaint  charges  the  respondent  company 
with  damages  for  the  first  assault  upon  the 
appellant  by  the  foreman  outside  of  the  sta- 
tion house.     The  second  count  charges   the 


company  for  the  assault  and  beating  of  the 
appellant  by  the  foreman  and  the  two  tramps 
in  the  waiting  room  after  he  had  been  robbe"1. 
The  district  judge  charged  the  Jury  that,  in 
order  to  find  for  tlie  plaintlfC  upon  the  second 
count,  they  must  find  "that  this  man  was 
absolutely  a  passenger  of  the  defendant  com- 
pany; that  the  relation  of  passenger  and  car- 
rier existed  between  them  at  the  time  of  the 
assnult.  There  is  a  correlative  duty  existing 
on  both  the  passenger  and  carrier:  the  pas- 
senger to  pay,  or  offer  to  pay,  his  fare;  if  it 
is  accepted,  he  then  becomes  a  passenger; 
then  the  duty  of  the  railroad  company  is  to 
protect,  by  all  means  within  their  power,  dar- 
ing bis  transportation,  and  while  be  renatns 
in  the  station  house  in  that  character,  await- 
ing the  coming  of  a  train,  or  the  departure  of 
a  train,  as  the  case  may  be.  That  relation- 
ship existing,  it  was  the  duty  of  the  railroad 
company  to  protect  him  from  assaults,  not 
only  from  its  own  agents  and  servants,  but 
from  other  persons,  if  within  their  power; 
more  especially  from  their  servants  and 
agents.  That  correlative  duty  was  imposed 
on  the  railroad  company,  If  you  find,  I  say. 
gentlemen,  that  he  was  a  passenger  at  that 
time;  and,  to  become  a  passenger,  he  must 
have  paid  his  fare,  or  have  ottered  and  ten- 
dered to  pay  his  fare."  A  new  trial  was 
granted  upon  the  second  count,  and  the  plair- 
titf  appeals  from  the  Judgment  against  him 
on  the  first  count,  and  from  the  order  grant- 
ing a  new  trial. 

We  are  of  the  opinion  that  wh«i  the  plain- 
tiff alighted  from  the  train  at  Lower  Cross- 
ing, and  made  his  way  towards  the  section 
house,  for  the  purpose  of  engaging  in  his 
regular  business,  his  relation  as  passenger 
to  the  respondent  company  had  ceased,  and 
that  it  no  longer  owed  to  him  any  duty 
as  a  passenger:  that  the  acts  of  the  section 
foreman  were  not  within  the  scope  of  his  du- 
ties or  employment,  and,  not  being  suffered 
or  permitted  by  tJie  respondent  company,  the 
appellant  cannot  recover  from  the  company. 
We  do  not  think  that  the  general  rule  which 
permits  a  passenger  a  reasonable  time  In 
which  to  depart  from  the  company's  prem- 
ises after  alighting  from  his  train  has  any 
application,  and  therefore  affirm  the  Judg- 
ment upon  this  appeal  upon  the  second 
count. 

In  support  of  the  order  granting  a  new  trial. 
It  is  urged  by  respondent's  counsel  that  a 
motion  for  a  new  trial  is  addressed  to  the 
dlscretiort  of  the  trial  court,  and  that.  In 
some  particulars,  the  evidence  being  con- 
flicting, that  court  should  not  disturb  the  or- 
der. It  is  further  claimed  that,  in  order  to 
entitle  appellant  to  the  protection  of  the  re- 
spondent company,  he  must  not  only  have  in- 
tended to  become  a  passoiger,  but  must 
also  have  announced  such  Intention,  and  his 
proposition  must  have  been  accepted  by  or 
on  behalf  of  the  company.  This  view  was 
adopted  by  the  trial  court,  and  the  case  SBb- 
mitted  to  the  Jury  upon  this  theory,  and  this 


Digitized  by 


Google 


Utah.) 


BURROWS  V.  KIMBALL. 


719 


alone.  It  la  quite  evident  from  the  entire 
record  that  the  new  trial  was  granted  be- 
canse,  in  the  opinion  of  the  trial  Judge,  the 
ap];>ellant  was  not  a  passenger  or  intending 
passenger  within  the  rule  declared  in  Its 
charge.  In  other  words,  the  new  trial  was 
granted  because,  in  the  opinion  of  the  court, 
(he  verdict  waa  contrary  to  the  law,  and  not 
because  of  any  conflict  In  the  evidence.  In 
the  view  .we  take,  we  are  of  the  opinion  that 
It  la  unnecessary  to  determine  here  when  or 
bow  the  relation  of  passenger  begins.  We 
think  tt>e  case  turns  upon  another  rule  of 
law.  It  appears  from  the  record  that  the 
section  house  was  situated  in  a  desert  coun- 
try, sparsely  settled,  and  with  habitations 
few  and  far  l)etween;  that  the  only  method 
of  transportation  to  and  from  Lower  Cross- 
ing was  by  rail,  and  the  station  house  was 
kept  open  for  the  reception  of  the  public  at 
large,  as  well  as  passeng^s,  ordinarily,  dur- 
ing all  hours  of  the  day.  It  is  a  matter  of 
common  Imowledge,  of  which  the  court  may 
take  notice,  that  these  railroad  station  bouses 
scattered  along  the  line  of  railroads  In  a 
sparsely-settled  country,  such  as  the  local- 
ity here  is  proven  to  be,  are  thrown  open  for 
the  use  of  the  public,  which,  by  invitation  of 
the  company,  is  permitted  to  use  them  at  all 
times,  before  and  after  .the  arrival  and  de- 
parture of  trains;  that  there  was  and  is  an 
implied  invitation  to  all  persons  Intending  to 
avail  themselves  of  the  railroad  service  to 
enter  and  occupy  the  premises,  and  at  any 
time.  In  the  absence  of  reasonable  regula- 
tions to  the  contrary,  made  by  the  company. 
And  the  off«  to  pay  fare,  or  the  announce- 
ment of  the  intention  to  pay  fare,  and  the 
acceptance  by  or  on  belialf  of  the  company, 
is  not  necessary  to  be  made,  by  a  person  en- 
tering the  station  with  such  or  other  legiti- 
mate purpose,  to  entitle  him  to  protection 
against  violence  by  the  company's  servants. 
This  case  does  not  even  depend  upon  this 
question.  When  the  appellant  was  assaulted 
and  beaten  in  the  waiting  room  of  the  sta- 
tion, the  company  itself  was  present,  in  the 
person  of  the  ticket  agent  in  charge^  who 
was  its  rice  principal,  and  the  injuries  in- 
flicted upon  the  appellant  by  one  servant  of 
a  company,  aided  by  strangers,  in  the  pres- 
ence of  and  under  the  very  eye  of  the  vice 
principal,  who  tamely  acquiesced,  and  failed 
to  ecercise  his  authority  for  the  protection 
of  the  appellant,  were  inflicted  by  the  com- 
pany Itself.  The  agent  should  have  protect- 
ed appellant,  or,  at  least,  should  have  made 
an  earnest  effort  to  do  so.  Railway  Oo.  ▼. 
Hinds,  53  Pa.  St  512;  Raih-oad  Co.  v.  Burke. 
63  Miss.  227.  We  are  not  pr^Mired  to  sanc- 
tion the  proposition  that  a  man  in  the  situa- 
tion of  the  appellant,  driven  by  the  unpro- 
voked and  brutal  violence  of  the  company's 
own  servants  to  seek  the  protection  of  its 
station  house  and  waiting  room  in  charge  of 
its  agent,  has  no  recourse  against  the  com* 
pany  for  the  willful  and  malicious  acts  of  its 
•mployds,  under  circumstances  which  make 


them  the  acts  of  the  company.  We  think 
such  contention  Is  not  only  against  public 
policy,  but  the  settled  mies  of  law.  Upon 
the  evidence,  then,  the  verdict  was  clearly 
right,  and,  in  our  Judgment,  the  amount  was 
not  excessive.  The  district  Judge  erred  in 
his  construction  of  the  law,  and  the  case  waa 
submitted  to  the  Jury  upon,  a  wrong  theory. 

We  are  of  the  opinion  from  this  record 
that  the  appellant  is  entitled  to  recover  from 
the  railroad  company,  and  are  not  disposed, 
and  do  not  flnd  it  necessaiy,  to  put  him  to 
the  expense  and  trouble  of  a  new  trial. 
"Why  should  a  verdict  t>e  set  aside  which  is 
correct,  because  erroneous  principles  of  law 
have  t>een  announced  by  the  court?  The  ob- 
ject of  a  Jury  trial  being  to  do  Justice  be- 
tween the  parties,  the  annulment  of  the  ver- 
dict, where  this  has  been  accomplished,  on 
account  of  mistakes  and  misdirections  on 
the  part  of  the  court,  would  seem  akin  to 
the  criticism  which  censured  a  celebrated 
commander  because  he  persisted  in  winning 
victories  in  violation  of  the  rule  of  strategy." 
Railroad  Co.  v.  Burke,  53  Miss.  227.  The 
Judgment  upon  the  verdict  as  to  the  first 
count  is  affirmed,  and  the  order  granting  a 
new  trial  as  to  the  second  count  is  reversed, 
and  the  original  Judgment  upon  the  verdict 
reinstated  as  of  April  28,  1884.  the  date  of 
the  original  entry.  As  the  two  appeals  were 
submitted  upon  practically  one  record,  and 
briefed  together,  the  costs  of  printing  briefs 
and  record  will  be  taxed  in  the  respective 
appeals  as  apportioned  by  the  clerk. 

BARTCH  and  KINO,  JJ.,  concur  in  the 

Judgment 

(H  Utah,  149) 
BURROWS  et  aL  ▼.  KIMBALL  et  aL 
(Supreme  Court  of  Utah.    July  27,   1894.) 
TiHRiTOKiEg— Power  of  Lzoislatcbh. 
The  territorial  letrislature  has  no  power 
to  pass  a  law  authorizing  the  county  court  to 
lease  sections  of  land  reserved  by  the  United 
States  for  Bdio<d  purposes. 

Appeal  from  district  court.  First  district;  be- 
fore Justice  Smith. 

Action  by  W.  L.  Burrows  and  others  against 
Oliver  G.  Kimball  and  others.  Prom  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed. 

Zane  &  Zane,  for  appellants.  Wm.  H. 
King,  for  respondents. 


MINER,  J.  In  this  ease  the  Judgment  of 
the  court  below  is  reversed,  and  a  new  trial 
granted,  on  the  ground  that  the  territorial  leg- 
islature has  no  right  to  pass  the  law  giving  the 
authority  to  the  county  court  to  lease  sections 
16  and  36,  reserved  by  the  United  States  for 
common-school  puriKises,  as  well  as  upon  the 
ground  that  the  lease  made  by  the  county 
court  of  Bmery  county  to  the  plaintiff  was  in- 
valid, even  liad  the  statute  passed  in  1882 
l>een  valid,  the  ooonty  court  having  tailed  to 
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follow  the  provlalons  of  the  law  nadet  which 
the  law  was  made.  The  specific  grounds  np- 
on  which  this  decL^on  Is  based  will  be  given 
In  the  opinion  of  this  court  hereafter  to  be 
filed.i 

MERRITT,  0.  J.,  and  BARTCH,  J.,  concur. 


(U  Utah,  lU) 

UNITED  STATES  v.  ELLIOTT. 

(Supreme  Oonrt  of  Utah.     Auk.  81,  1895.) 

Judgment— Law  or  the  Case— Pdblio  Lands — 
Unlawful  Fencino. 

1.  The  sn^me  court  may,  on  a  second  ap- 
I>eal,  reverse  its  former  decision,  in  a  case  in- 
volving the  question  of  title  of  the  United  States 
to  lands  in  such  territory,  where  it  is  apparent 
that  injustice  will  be  done,  not  only  in  tne  par- 
ticular case,  but  in  other  cases  of  like  character. 

2.  Organic  Act  Utah,  §  15  (Act  Cong.  Sept. 
9,  1850),  provides  that,  when  lands  in  such  ter- 
ritory shall  be  surveyed  under  direction  of  the 
government,  sections  16  and  36  in  each  township 
"shall  be,  and  the  same  are  hereby  reserved  for 
the  purpose  of  being  applied  to  schools  in  said 
territory,"  etc.  Bdd,  that  such  grant  was  not 
absolute,  and  the  lands,  on  being  surveyed,  were 
not  so  segregated  from  the  public  domain  as  to 
cease  to  be  under  the  protection  of  Act  Cong. 
Feb.  25,  1885,  making  it  unlawful  to  inclose  any 
public  lands  of  the  United  States,  where  the 
party  making  the  indosure  has  no  claim  or  color 
of  title  made  or  acquired  In  good  faith,  etc.  26 
Pac.  HIT,  7  Utah,  380,  reversed. 

Appeal  from  district  court.  First  district; 
before  Justice  H.  W.  Smith. 

Action  by  the  United  States  of  America 
against  Lewis  A.  Scott  Elliott  for  unlawfully 
inclosing  public  lands.  From  a  Judgment  for 
defendant,  in  conformity  with  the  decision 
and  direction  of  the  supreme  court  on  a  prior 
appeal  (26  Pac  1117),  plaintiff  appeals.  Re- 
versed. 

Tlte  United  States  Attorney.  Zane  &  Zane, 
for  respondent. 

MERRITT,  C.  J.  The  complaint  In  this 
case  was  filed  on  the  12th  day  of  December, 
1889,  by  the  then  United  States  attorney  for 
Utah,  alleging  that  the  lands  in  township  15 
S.  of  range  13  E.,  Salt  Lake  meridian,  situate 
In  Emery  county,  Ctah  territory,  are  public 
lands  of  the  United  States,  and  that  the 
defendant  had  constructed  and  was  main- 
taining a  fence  inclosing  a  body  of  public 
lands  of  the  United  States  of  about  16  miles 
In  area;  and  that  none  of  the  lands  so  In- 
closed had  ever  been  entered  for  settlement 
or  purchased  at  any  of  the  offices  of  the 
United  States,  nor  settled  upon  nor  appropri- 
ated with  a  view  t<5  entering  or  acquiring 
title  to  the  same.  The  complaint  further  al- 
-(eges  that,  at  the  time  the  fence  was  made, 
the  defendant  bad  no  claim  or  color  of  title 
to  any  of  the  said  lands  so  fenced,  made  or 
acquired  in  good  faith,  and  bad  not  thereto- 
fore asserted,  and  does  not  now  assert,  any 
right  thereto  by  or  under  any  claim  made 
In  good  faith  with  a  view  to  entering  thereof 

1  No  opinion  has  been  filed. 


in  the  proper  land  office  under  the  general 
laws  of  the  United  States.  The  defendant  filed 
his  answer  to  said  complaint  on  the  Ist  day 
of  February,  1890,  in  which  be  denied  that 
all  the  lands  in  township  16  S.  of  range  13 
E.,  Salt  Lake  meridian,  situate  in  Emery 
county,  Utah  territory,  were  public  lands  of 
the  United  States,  but  alleged  that  portions 
of  them  had  passed  irrevocably  out  of  the 
possession  of  the  plaintUF,  the  United  States, 
and  that  other  jMrtions  thereof  bad  been 
segregated  by  the  plaintiff  from  the  public 
domain.  The  answer  also  denied  that  the  de- 
fendant had  Inclosed  more  than  about  2,460 
acres  of  land,  most  of  which  be  alleged  be 
owned  in  fee,  and  that  a  few  acres  of  said 
land  BO  inclosed  were  induded  within  the 
limits  of  section  16  of  said  township  and 
range,  t<yr  which  he  had  his  certificate  under 
sections  4  and  5  of  the  act  of  June  19,  1886, 
entitled  "An  act  in  relation  to  county  record- 
ers and  acknowledgments  of  instruments  in 
writing,"  and  which  had  been  segregated 
from  public  lands  of  the  United  States,  and 
that  the  few  acres  of  said  section  16  so  in- 
closed were  not  public  lands  of  the  United 
States.  On  the  Sth  of  Novembo',  1890,  the 
case  was  heard  before  the  Honorable  John 
W.  Blackburn,  judge  of  the  First  judicial 
district,  and  be  found  the  following  facts: 
"That  the  lands  in  township  15  south  of 
range  13  east.  Salt  Lake  meridian,  Emery 
county,  Utah  territory,  are  pnbllc  lands  of 
the  United  States;  that  the  defendant  has 
heretofore  constructed,  and  now  maintains; 
on  and  through  section  16  of  said  township, 
a  fence  built  of  cedar  posts  and  wire,  and 
thereby  Incloses  abont  447  acres  of  said  sec- 
tion; that  no  part  of  the  said  lands  so  in- 
closed has  ever  been  entered  for  settlement  or 
purchased  in  any  land  office  of  the  plaintiff; 
that  said  land  Is  surveyed  lands  of  the  plain- 
tiff, and  was  surveyed  and  designated  by  Ite 
proi>er  township  and  section  at  the  time  the 
defendant  entered  thereon;  that,  at  the  time 
said  fence  was  made,  said  defendant  bad 
no  claim  or  color  of  title  to  said  lands,  or 
any  portion  of  it,  made  or  acquired  in  good 
faith,  and  has  not  heretofore  asserted  and 
does  not  now  assert  any  right  thereto  by  or 
under  any  claim  made  in  good  faith  wltb  a 
view  to  entry  thereof  In  the  proper  land  of- 
fice under  the  general  laws  of  the  United 
Statea"  And  as  conclusions  of  law  from  tald 
facts,  the  court  found  that  the  Incloeure  was 
unlawful,  and  should  be  destroyed  in  a  sum- 
mary way,  unless  It  was  removed  in  10  days. 
The  case  was  appealed  to  this  court  by  the 
defendant,  and  the  judgment  of  the  district 
court  was  reversed  by  this  court.  The'  opin- 
ion was  delivered  by  the  Honorable  Thomas 
J.  Anderson,  and  concurred  In  by  Judges 
Zane  and  Miner,  and  will  be  found  at  page 
389,  7  Utah,  and  page  1117,  26  Pac. 

This  proceeding,  as  will  be  seen  from  the 
foregoing  recitals,  was  instltnted  by  the  Unit- 
ed States  attorney  under  the  act  of  congress 
approved  February  25,  1885,  making  it  un- 
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lawfal  to  Inclose  any  of  the  pnbHc  lands  of 
tbe  United  States  trber.}  the  party  making 
the  Inclosure  has  no  "claim  or  color  of  title 
made  or  acquired  in  good  faith  or  an  asserted 
right  thereto  by  or  under  a  claim  made  in 
good  faith  with  a  view  to  tbe  entry  thereof 
at  tbe  proper  land  otfce  under  the  genial 
laws  -of  the  United  States  at  the  time  any 
such  Inclosure  was  or  stmll  be  made."  When 
the  case  was  before  this  court  on  a  former 
appeal,  it  was  held  that  the  lands  contained 
in  section  16  were  not  public  lands  of  the 
United  States,  within  the  purview  of  the  act 
of  congress  above  mentioned,  because  of  the 
reservation  of  such  lands  for  school  purposes 
by  the  fifteenth  section  of  the  organic  act  of 
Utah,  which  provides  as  follows:  "That 
when  the  lands  in  said  territory  shall  be  sur- 
veyed onder  the  direction  of  the  government 
of  the  United  States  preparatory  to  bringing 
the  same  into  market,  sections  numbered  16 
and  36  in  each  township  in  said  territory 
shall  be,  and  the  same  are  hereby,  reserved 
for  the  purpose  of  being  applied  to  schools  in 
said  territory,  and  tbe  states  and  territories 
hereafter  to  be  erected  out  of  the  same." 
Tbe  judgment  of  the  district  court  having 
been  reversed,  the  cause  was  remanded  with 
tbe  direction  that  the  First  district  court 
should  proceed  in  conformity  with  the  opin- 
ion in  that  case,  and  on  the  7th  day  of  July, 
1894,  the  following  judgment  was  entered: 
"In  accordance  with  tbe  facts  found,  and  the 
decision  of  the  supreme  court  heretofore  ren- 
dered, it  is  hereby  ordei"ed  and  adjudged  that 
tbe  plaintiff  take  nothing  by  its  complaint, 
and  that  this  action  shall  be,  and  tbe  same 
Is  hereby,  dismissed."  From  this  judgment, 
tbe  United  States  has  appealed  to  this  court, 
and  the  case  is  now  here  for  decision. 

The  first  question  is  whether  the  former  de- 
cision of  this  court  is  to  be  considered  an  ad- 
judication by  which  this  court  is  now  bound; 
in  other  words,  whether  it  is  the  "law  of  the 
case"  in  such  a  sense  that  this  court  cannot 
reverse  its  own  judgment.  In  the  case  of 
Steele  v.  Boley,  6  Utah.  308,  22  Paa  311,  It 
was  held  that  the  statute  of  limitations  be- 
gins to  run,  against  one  who  claims  public 
lands  as  grantee  of  the  United  States,  In 
favor  of  the  one  in  possession,  claiming  to 
have  acquired  the  title  thus  acquired  by  the 
patentee,  from  the  date  of  the  patentee's  cer- 
tificate of  the  final  proof  and  payment  Up- 
on this  holding,  tbe  judgment  in  tbe  case  was 
reversed,  and  tbe  cause  was  remanded  for 
further  proceedings.  Sudi, proceedings  were 
had  as  resulted  In  a  judgment  in  accordance 
with  that  holding.  A  further  appeal  having 
been  prosecuted  to  this  court  from  that  judg- 
ment, the  former  judgment  was  overruled, 
and  this  conrt  held  that  the  statute  of  limita- 
tions began  to  run  against  the  patentee  of 
public  lands  from  the  United  States  from 
tbe  date  of  tbe  issuance  of  the  patent,  and 
not  from  tbe  date  of  the  final  payment  for 
tbe  land.  24  Pac.  755.  The  rule  of  former 
adjudication  was  pressed  upon  this  court  in 
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that  case,  but  the  court  declined  to  adopt  the 
suggestion,  and  reversed  its  former  judg- 
ment. It  is  true  that  the  court  gave  as  a 
reason  that  the  supreme  conrt  of  tbe  United 
States  had  decided  the  question  ditterently 
since;  but  still  the  fact  remains  that,  what- 
ever may  have  been  the  reason  for  tbe  court's 
action,  it  did  reverse  its  former  judgment  in 
the  same  case.  The  rule  of  law  which  is 
generally  invoked,  commonly  called  the  "law 
of  the  case,"  while  a  safe  and  salutary  one  to 
be  followed,  has  Ita  ^ceptions.  In  the  case 
of  RaUway  Co.  v.  Shoup,  28  Kan.  3M,  this 
rule  was  Invoked,  and  was  considered  by  the 
court  Judge  Brewer  (then  upon  the  supreme 
bench  of  Kansas,  and  now  upon  the  supreme 
bench  of  the  United  States),  in  the  case  men- 
tioned, used  this  language:  "We  do  not  un- 
derstand that  tbe  rule  that  a  decision  once 
made  becomes  the  established  law  of  tbe  case 
is  a  cast-hron  rule,  and  Incapable  of  relaxa- 
tion in  any  event.  Cases  may  arise  in  which 
It  will  be  dear  that  the  first  decision  was 
erroneous;  that,  not  only  in  the  case  at  bar 
will  wrong  result  from  adhering  to  the  deci- 
sion, but  also  interests  through  tbe  state  will 
be  imperiled.  Hence,  we  do  not  doubt  tbe 
power  of  tbe  conrt  to  reconsider  and  reverse 
a  prior  decision  in  the  same  case."  Why 
should  such  not  be  the  case?  Is  tbe  court  to 
be  bound,  at  all  events,  by  a  technical  rule, 
when  it  is  manifest  that  injustice  will  not 
only  be  done  in  tbe  individual  case,  but,  by 
tbe  precedent  made,  injustice  will  follow  In 
other  subsequent  cases  of  like  charactCT? 
Moreover,  it  may  be  suggested  that  this  is 
not  a  court  of  last  resort  in  cases  of  this  kind, 
and  therefore  the  rule  of  res  adjudlcata  is  In- 
applicable. In  the  case  of  Lawrence  v.  Bal- 
lon, 37  Cal.  518,  the  court  say  "that  the  rule 
that  a  previous  decision  becomes  the  law  of 
tbe  case  appUes  only  to  the  decisions  of  the 
court  of  last  resort" 

I  come  now  to  the  main  question  In  the  case, 
and  that  is,  are  school  lands  reserved  under 
tbe  fifteenth  section  of  the  organic  act,  here- 
tofore quoted,  so  segregated  from  tbe  public 
domain  as  to  cease  to  be  under  tbe  protection 
of  the  act  of  congress  of  February  25,  1895, 
heretofore  mentioned?  It  would  seem  that  tbe 
mere  reading  of  tbe  two  statutes  ought  to  an- 
swer this  question  In  tbe  negative.  First,  let 
us  consider  what  is  tbe  effect  of  tbe  reserva- 
tion. It  is  said,  in  tbe  opinion  of  the  court  in 
this  case,  that  "a  resei-vation  of  the  lands  for 
school  purposes  for  the  use  of  the  people  of  a 
territory  or  state  is,  in  effect,  a  grant,  and 
the  title  passes  as  soon  as  the  lands  are  sur- 
veyed; and  patents  for  school  sections  are  not 
necessary,  and  are  not  issued;  and  the  act  Is 
irrevocable  without  the  consent  of  the  people 
of  the  territwy."  I  have  made  a  careful  ex- 
amination of  the  cases  cited  by  the  learned 
judge  who  wrote  that  opinion,  and  do  not  hes- 
itate to  express  the  opinion  that  not  one  of 
them  justifies  the  language  quoted.  And,  con- 
sidered independently  of  the  authorities  cited, 
the  statute  reserving  the  lands  cannot,  by  any 
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possibility,  be  tortured  Into  a  grant  of  the 
lands  to  the  territory  when  the  survey  Is 
made;  much  less  that  the  act  making  the  res- 
ervation becomes  Irrevocable  -without  the  con- 
sent of  the  people  of  the  territory.  The  truth 
Is,  a  reservation  can  never  be  said,  In  the 
sense  of  the  law,  to  vest  a  title  in  the  reservee, 
where  there  was  formerly  no  right  or  title  ex- 
isting In  such  reservee.  There  Is  nowhere.  In 
any  of  the  statutes  making  such  reservation, 
any  Intimation  that  the  congress  of  the  Unit- 
ed States  Intended  that  such  reserved  lands 
shonld  pass  out  from  under  the  dominion  and 
control  of  the  government;  and.  In  the  en- 
abling act  passed  for  the  benefit  of  the  people 
of  this  territory,  congress  has  granted  such 
lands  to  the  state  to  be  formed  out  of  the  ter- 
rltory,  thus  clearly  showing  that  at  no  time 
has  congress  understood  the  mere  reservation 
of  the  lands  for  school  purposes  to  be  equiva- 
lent to  a  conveyance  of  the  same  to  the  people 
of  the  territory.  In  the  case  of  Burrows  ▼. 
Kimball  (decided  by  this  court  at  the  June 
term  of  18iH)  41  Pac.  719,  this  court  held  that 
the  territorial  legislature  had  no  right  to  pass 
any  law  giving  authority  to  the  county  courts 
of  the  several  counties  to  lease  the  school 
lands  reserved  by  the  organic  act,  and  the 
question  is  pertinent.  If  these  lands  are  not 
under  the  control  of  the  territory,  under  whose 
control  are  they?  This  whole  question  came 
before  the  supreme  court  of  Washington  ter- 
ritory In  February,  1888,  and  that  court,  In  a 
well-reasoned  opinion,  held,  speaking  of  lands 
reserved  for  school  purposes,  that:  "The  mere 
survey  of  these  lands  would  not  cause  them  to 
lose  their  character  of  public  lands.  Such 
change  could  occur  only  when  they  have  lost 
their  public  character  by  reason  of  a  bona  fide 
right  of  private  «itry  or  ownership  under  the 
United  States.  Now,  because  of  the  mere 
-^servatlon  or  appropriation  by  the  United 
States  of  these  sertlons,  for  the  purpose  of  be. 
Ing  applied  to  the  common  schools  of  the  fu- 
ture, do  they  lose  their  character  of  public 
lands?  It  Is  true  that  they  are  not  public 
lands  In  that  they  are  open  to  entry;  but  that 
fact  alone  does  not  prevent  them  being.  In  a 
certain  sense,  public  lands.  The  government 
has,  for  a  wise  purpose,  set  apart  and  reserved 
these  lands  from  the  general  d(HnaIn,  and  an- 
nounced the  purpose  for  which  they  will  be 
devoted.  It  retains  control  and  dominion  over 
these  until  the  happening  of  a  certain  event 
It  is  somewhat  as  a  trustee  of  an  express 
trust.  It  also  retains  the  right,  up  to  a  cer- 
tain time,  to  annul  the  act  by  which  such  sec- 
tions were  reserved,  and  might,  within  that 
limit,  annul  the  former  act,  and  throw  these 
lands  open  as  public  lands.  This  reserved 
right  In  the  government  must  give  It  control 
over  tliese  lands  as  absolute  as  that  of  any 
owner  could  be."  Reasoning  further,  the  court 
sajTB,  in  speaking  of  the  protection  of  school 
lands  from  trespassers:  "The  power  of  the 
United  States  to  prevent  any  such  wrong 
must  be  conceded,  or  the  wrong  would  go  un- 
punished."   Barkley  r.  U.  S.,  19  Paa  37.    AnC 


such  is  the  case  In  this  territory.  This  court 
has  decided  that  the  territory  has  no  right  to 
pass  any  law  concerning  the  disposition  and 
control  of  the  lands;  and.  If  It  shall  now  hold 
that  the  general  government  had  no  such  right, 
then  they  are  left  entirely  without  any  protec- 
tion, and  open  to  every  onfe.  The  supreme 
court  of  the  territory  of  Montana  has  likewise 
considered  this  question,  and  has  come  to  a 
conclusion  In  harmony  with  that  of  the  su- 
preme court  of  Washington,  and  at  variance 
with  the  decision  of  this  court  U.  S.  v.  Blsel, 
19  Pac.  251.  It  will  be  found  by  an  examina- 
tion of  the  opinion  of  the  chief  Justice,  McGon- 
nell.  In  the  Montana  case,  that  the  veiy  cases 
cited  by  the  learned  Judge  who  delivered  the 
former  opinion  In  this  case  were  urged  upon 
the  comt,  and  that  the  chief  Justice  reviews 
these  cases,  and  shows  beyond  question  that 
they  do  not  decide  what  Is  claimed.  This 
court  has  held,  speaking  through  Justice 
Bartch,  In  the  case  of  Hyndman  ▼.  Stowe, 
9  Utah,  23,  33  Pac.  227,  that  the  title  to  these 
school  sections  Is  In  the  United  States.  This 
opinion  Is  In  direct  conflict  with  the  language 
heretofore  quoted  from  the  case  In  7  Utah. 
The  truth  Is,  the  decisions  of  this  court  upon 
this  question  are  In  a  state  quite  confused,  to 
say  the  least. 

Upon  a  full  review  of  this  case,  I'  am  of  the 
opinion  that  the  Judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial 

BARTCH,  J.,  concurs. 


(S  Okl.  5«S) 

SMITH  T.  KAUFMAN  et  al. 

(Supreme  Court  of  Oklahoma.    Sept  7,  1895.) 

Pleadino— Probate  Coout  Jurisdictiok. 

1.  An  allegation  that  S.  Is  not  now,  or  nev- 
er has  been,  legally  appointed  assignee  for  N.. 
is  a  conclusion,  and  a  demurrer  thereto  should 
have  been  sustained. 

2.  A  probate  court  has-  no  jurisdiction  tu 
render  a  judgment  declaring  an  assignment  un- 
der our  statutes  null  and  void. 

(Syllabus  by  the  Court) 

Error  from  probate  court,  K  county. 

Action  by  S.  Kaufman  &  Co.  against  J.  A. 
Newklrk.  Judgment  for  plaintiff.  P.  W. 
Smith  was  summoned  as  garnishee.  Judg- 
ment for  plaintiff,  and  Smith  brings  error. 
Reversed. 

Keaton  &  Cotteral,  for  plaintiff  in  error. 

SCOTT,  J.  On  the  27th  day  of  January, 
1894,  S.  Kaufman  &  Co.  commenced  suit  to 
the  probate  court  of  K  county,  against  J.  A, 
Newklrk,  to  recover-  the  sum  of  $249.06,  as 
payment  for  general  merchandise  sold  to 
said  J.  A.  Newklrk.  On  the  same  day  the 
defendant  entered  his  appearance,  and  con- 
fessed Judgment  for  the  amount  claimed, 
which  confession  Is  as  follows: 

"Cornea  now  the  plaintiff,  and  the  defend- 
ant In  person,  and  says  that  he  is  Justly  in- 
debted to  said  plaintiff  in  the  aom  of  two 
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hundred  and  forty-nine  and  •/loo  (1219.06) 
dollars  upon  a  contract  for  goods  and  mer- 
cliandlse  sold  and  delivered  to  the  defendant 
In  the  years  of  1893  and  1894,  and,  with  the 
consent  of  the  plaintiff,  confesses  judgment 
In  open  court,  and  asks  to  have  judgment 
rendered  against  him  thereon  for  the  said 
sum  of  $249.06. 

"J.  A.  Newkirk,  being  duly  sworn,  says 
that  he  has  heard  read  the  statements  In  the 
foregoing  confession  of  judgment,  and  says 
that  they  are  true,  to  bis  knowledge.  J.  A. 
Newkirk. 

"Subscribed  and  sworn  to  before  me,  this 
January  27th,  1894.  B.  N.  Woodson,  Pro- 
bate Judge." 

Tbereui)on,  on  the  same  day,  judgment  was 
rendered  upon  said  confession  for  the  sum  of 
$249.06  and  costs,  and  execution  issued 
against  the  property  of  the  said  Newkirk  in 
the  bands  of  P.  W.  Smith  on  the  30th  day  of 
January,  1894.  On  the  5th  day  of  February, 
1894,  the  plaintiffs  filed  in  the  said  court  an 
affldayit  of  garnishment  against  P.  W.  Smith, 
also  a  bill  in  aid  of  execution,  alleging  that 
the  sheriff  of  said  county  demanded  the  sum 
of  the  said  P.  W.  Smith,  and  alleging  that 
Smith  bad  In  his  possession  more  than  a  sum 
sufficient  to  satisfy  said  execution,  and  that 
said  Smith  refused  to  turn  over  the  sum  of 
money,  for  the  reason  that  he  claimed  the 
same  on  an  assignment  of  J.  A.  Newkirk. 
The  plaintiffs  also  alleged  that  said  Smith 
had  not  been  legally  appointed  assignee  for 
said  Newkirk,  or  the  Ann  that  he  represented, 
and  that  he  bad  sold  large  quantities  of  prop- 
erty belonging  to  said  Newkirk;  that  the  as 
signee  was  holding  money  of  said  Newkirk 
then  in  his  hands,  under  the  pretense  of  an 
as.signee;  and  asked  that  said  Smith  be  re- 
quired to  pay  the  same  into  court,  and  that 
the  assignment  be  declared  null  and  void. 
On  tlie  same  day  the  probate  court  issued  no- 
tice to  J.  A.  Newkirk  and  P.  W.  Smith  of 
said  application.  On  February  10th  said  P. 
W.  Smith  filed  a  demurrer  to  said  bill,  alleg- 
ing—First, that  the  court  had  no  jurisdiction 
of  the  subject-matter  of  said  proceeding;  sec- 
ond, that  the  court  had  no  jurisdiction  of  the 
person  of  the  defendant  P.  W.  Smith;  and, 
third,  that  said  bill  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendant  P.  W.  Smith.  The  court  over- 
ruled the  demurrer,  and  allowed  exception  to 
such  ruling.  Smith  then  filed  his  answer  to 
Kald  bill,  admitting  his  appointment  as  as- 
signee of  the  estate  of  J.  A.  Newkirk,  and 
alleged  the  same  was  legally  made,  and  that 
bond  was  given  as  required  by  law;  admit- 
ting that  he  had  sold  and  disposed  of  all  of  the 
chattel  property  of  said  Newkirk  belonging 
to  him,  before  the  assignment;  and  alleging 
that  he  was  subject  to  the  orders  of  the  dis- 
trict court  under  said  appointment  as  as- 
signee. Afterwards,  and  on  the  same  day, 
said  Smith  filed  bis  answer  in  garnishment, 
denying  that  he  had  ever  had  in  his  posses- 
sion any  sums  of  money  belonging  to  the 


said  Newkirk.  On  the  20th  day  of  February, 
1894,  a  hearing  was  had,  and  the  court  ren- 
dered judgment  on  the  garnishment  proceed- 
ings against  the  garnishee  in  the  sum  of 
$240.06.  Motion  for  a  new  trial  was  over- 
ruled, and  exception  allowed.  On  the  same 
day  an  execution  was  issued  against  said 
Smith,  which  was  returned  satisfied.  The 
plalntlfC  in  error  assigns  numerous  grounds  of 
error  as  reasons  for  asking  a  reversal  of  the 
findings  and  judgment  of  the  probate  court, 
but  we  deem  It  unnecessary  to  notice  all  of 
them  In  order  to  arrive  at  a  proper  conclu- 
sion upon  the  material  questions  involved. 

The  defendants  in  error  filed  in  the  pro- 
bate court  a  pleading,  designated  by  them  as 
a  "bill  in  aid  of  the  collection  of  an  execu- 
tion," having  for  Its  object  three  distinct  pur- 
poses,—1.  e.  to  obtain  judgment  against  one 
P.  W.  Smith,  who  was  not  a  party  to  the  orig- 
inal action;  to  compel  said  Smith  to  pay  into 
court  the  amount  of  judgment  which  plain- 
tiff had  obtained  against  J.  A.  Newkirk  in  the 
original  action;  and  to  have  the  assignment 
to  said  P.  W.  Smith  declared  null  and  void. 
An  examination  of  the  statutes  relating  to 
the  proceedings  in  aid  of  execution  discloses 
the  fact  that  this  so-called  "bill"  filed  by  the 
plaintiffs  is,  to  say  the  least,  of  doubtful 
origin,  and  Is  not  such  a  pleading  as  is  con- 
templated by  our  Code  practice;  and,  treat- 
ing it  as  a  document  In  the  nature  of  a  peti- 
tion, as  it  seems  to  have  been  treated  by  the 
court  and  the  parties,  it  fails  in  very  essen- 
tial particulars  to  state  a  cause  of  action  in 
favor  of  the  plaintiffs  and  against  the  defend- 
ant, P.  W.  Smith.  The  only  allegation  in  said 
petition  relating  to  the  assignment  made  by 
J.  A.  Newkirk  is  embraced  in  the  following 
language:  "Plaintiff  further  alleges  that  said 
P.  W.  Smith  is  not  now,  or  never  has  been, 
legally  appointed  assignee  for  J.  A.  Newkirk, 
or  the  firm  that  said  Newkirk  represented." 
This  allegation  is  totally  Inadequate  as  a 
statement  of  a  cause  of  action  to  levoke  or 
annul  an  assignment,  and  there  was  nothing 
In  the  other  allegations  of  the  petition  whleli 
even  remotely  showed  any  liability  of  the 
said  P.  W.  Smith  in  favor  of  J.  A.  Newkirk; 
and,  this  being  true,  the  probate  court  com- 
mitted manifest  error  when  it  overruled  the 
demurrer  of  defendant  Smith  to  this  bill  or 
petition.  In  the  subsequent  proceedings  there 
is  an  entire  absence  of  any  testimony  going 
to  show  that  Smith  had  any  sum  of  money 
whatever  In  his  hands  belonging  to  the  prin- 
cipal defendant,  J.  A.  Newkirk,  at  the  time 
he  was  served  with  notice  of  the  filing  of  the 
"bill  in  aid  of  execution,"  and  the  order  and 
judgment  of  the  probate  court,  rendered  and 
entered  against  said  Smith,  requiring  him  to 
pay  into  court  the  sum  of  $249.06,  and  the 
costs  of  the  action,  was  not  sustained  by  the 
evidence,  and  was  clearly  erroneous,  and  the 
court  erred  In  not  granting  the  motion  of  the 
defendant  for  a  new  trial  of  said  matters. 

With  respect  to  the  question  of  the  assign- 
ment made  by  Newkirk  to  Smith,  and  the 
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teg>I  effect  and  TaOdlty  of  aald  asafgnment, 
from  anght  that  appears  in  the  record  and 
tmnscript,  the  action  taken  and  the  steps  pur- 
sued in  perfecting  the  assignment  of  prop- 
erty appear  on  their  face  to  be  perfectly  regu- 
lar, and  so  far  in  conformity  with  the  re- 
quirements tit  the  statute  as  to  make  it  a  legal 
and  Talld  assignment,  and  to  Test  the  dis- 
■trlct  court  of  K  county  with  full  control  over 
the  action  of  the  assignee,  and  of  the  funds 
which  came  Into  his  hands  as  such  assignee; 
and  we  do  not  think  that  the  probate  court 
had  any  power  or  authority  in  this  collateral 
proceeding  to  take  cognizance  of,  or  exercise 
Jnrisdlctlon  over,  the  subject  of  the  assign- 
ment, and  certainly,  under  the  allegations  of 
the  pleadings  of  the  plaintiffs,  and  in  the 
light  of  the  evidence  Introduced,  the  court  had 
so  power  or  authority  to  declare  such  assign- 
ment null  and  void.  This  could  only  have 
been  done  by  direct  action  in  the  district 
■court,  having  for  its  object  the  annulment  of 
the  assignment  itself;  and  so  long  as  no  di- 
rect steps  had  been  taken  in  the  proper  court, 
impeaching  the  validity  of  the  assignment, 
the  probate  coort  had  no  power  to  order  a 
diversion  of  the  funds  in  the  hands  of  the 
assignee,  and  the  payment  of  one  creditor  to 
the  axdusion  of  others.  And  hence  the  court 
committed  error  in  entering  up  Judgment 
against  the  assignee.  Smith,  and  requiring 
bim  to  pay  the  money  into  that  court 

For  the  reasons  given,  it  is  manifest  that 
the  action  of  the  probate  court  must  be  re- 
versed, and  we  need  enter  into  no  discussion 
of  any  of  the  other  questions  raised  in  the 
case.  It  la  ordered  that  the  findings  and 
judgment  of  the  probate  court  of  K  county  be, 
and  the  same  are  hereby,  reversed,  with  in- 
«tmctions  to  the  probate  court  to  sustain  the 
demurrer  of  the  defendant  to  the  bill  of  the 
plaintiffs,  and  to  dismiss  said  proceeding,  and 
to  award  execution  in  favor  of  Smith  for  the 
recoveiy  of  the  amount  paid  into  court  by 
him,  and  all  costs  of  these  proceedlnga  All 
the  Justices  concurring. 

BIBREK,  J.,  having  been  counsel  la  the 
<sge,  not  sitting. 


(3  OkL  <oi) 

DTSART  et  aL  T.  LURTT  «t  al. 
(Supreme  Court  of  Oklahoma.    Sept  7,  1885.) 

0HITBD  BTATXS  HaBSHAI,— LuBIUTT  OS  BoKD — 

Trespass  or  Dspott. 
A  United  States  manbal  and  the  sure- 
ties on  his  ofiicial  bond  are  not  liable,  in  an 
action  on  such  bond,  for  the  act*  of  a  deputy 
who  seizes  a  stock  of  liquors,  beer,  and  other 
goods  without  any  writ  or  process,  and  without 
Uie  knowledge.  Instructions,  or  assent  of  bis 
principal,  and  not  in  the  discharge  of  any  dutr 
fmpoBed  npon  him  by  law  as  sncb  officer.  His 
acts.  In  such  case,  constitute  a  naked  trespass, 
for  which  he  alone  Is  liable. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
B.  B.  Green,  Judge. 

Actioii  by  William  H.  Dyaart  and  Barton 


Smith  againat  Warren  &  I^irty  and  oUiam 
Judgment  for  defendants,  and  plalntUBi  ap- 
peal.   Affirmed. 

Keaton  &  Turner,   for  plaindfF  in   error. 
Horace  Speed,  for  defendant  In  error. 


BURFORD,  J.  This  action  waa  begun  by 
plaintiffs  In  the  district  court  of  Logan  coun- 
ty, sitting  with  the  powers  and  Jurisdiction  of 
a  circuit  court  of  the  United  States,  to  reoover 
a  Judgment  against  Warren  8.  Lurty,  on  hia 
official  bond  as  United  States  marshal  for  Ok- 
lahoma, and  against  Joseph  W.  McNeal  and 
Dennis  T.  Flynn,  as  anreUes  on  aald  bond.  It 
Is  alleged  in  the  petition  that  the  defendant 
Lurty  was  the  duly  appointed  and  qualified 
United  States  marshal  for  Oklahoma,  and  that 
the  defendants  McNeal  and  Flyim  were  the 
sureties  on  his  official  bond,  which  bond  had 
been  reg^ilarly  executed  and  approved,  and  a 
copy  was  made  part  of  the  complaint;  that  on 
the  4th  day  of  July,  1890,  one  Joseph  W.  TU- 
leiy  was  a  duly  qualified  and  acting  deputy 
marshal,  appointed  by  said  Lurty;  that  a  war- 
rant issued  by  a  United  States  commlaslon« 
for  the  arrest  of  the  appellant  Barton  W. 
Smith  for  violations  of  the  revenue  laws  of  the 
United  States  was  placed  In  the  hands  of  said 
Tillery  to  be  served;  that  at  the  time  said 
warrant  was  served  the  appellants  were  en- 
gaged In  the  saloon  business,  and  w««  doing 
a  flourishing  and  profitable  business,  and  had 
paid  the  amount  required  by  the  collector  of 
the  district  for  a  stamp  as  retail  dealers  in  liq- 
uors, Init  bad  not  yet  recdved  the  stamp,  or 
posted  the  same  in  their  place  of  busineas; 
that  the  deputy  marslial  served  the  warrant 
on  Smith,  and  also,  at  the  same  time,  arrested 
Dysart,  and  also  took  poesesslon  of  several 
barrels  of  beer,  some  kegs  of  whisky,  boxes  of 
cigars,  bar  fixtures,  soda  pop,  ice,  and  all  oth- 
er goods  found  in  the  saloon,  and  hauled  the 
same  to  Guthrie,  a  distance  of  several  miles,' 
and  that  In  taking  and  transporting  said  goods 
the  same  were  so  carelessly  and  negligently 
bandied  and  cared  for  that  the  beer.  Ice,  and 
pop  were  lost  and  destroyed,  and  other  goods 
injured  and  destroyed,  in  the  sum  of  $372.50; 
and  that  they  were  damaged  In  the  sum  of 
$2,000  in  their  business.  The  defendants  an- 
swered, in  substance,  that  the  appellants  were 
at  the  time  violating  the  laws  of  the  United 
States,  disturbing  the  peace,  and  sellins  liq- 
uors in  violation  of  the  laws  of  tbe  territory, 
and  that  said  deputy  acted  without  tbe  knowl- 
edge or  special  orders  of  the  marsbaL  The 
cause  was  submitted  to  a  Jury  upon  the  Isanes 
and  an  agreed  statement  of  facts,  and  tbe 
court  Instructed  the  Jury  to  return  a  verdict 
for  the  defendants.  Judgment  waa  rendered 
for  defendants,  and  the  plaintiffs  appeaL 

The  agreed  statement  of  facts,  upon  which 
the  case  Tas  disposed  of.  Is  as  foUows:  "It 
is  agreed  between  counsel  that  the  defendant 
Lurty  did  not  know  personally  any  of  Qie  acta 
committed  by  the  deputy  marshal,  Tillery. 
<m  the  4tta  day  of  July.  1^  at  tbe  time  tbey 
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were  committed,  and  did  not  authorize  any  of 

the  acts  committed  on  that  occasion  by  the 
said  Tillery,  other  than  those  which  the  law 
Imposed  upon  him  by  reason  of  his  appointing 
TlUery  as  his  deputy  to  serve  the  process  re- 
ferred to  la  the  complaint,  and  other  like  pro- 
cesses, outside  of  what  appears  by  the  writ. 
It  is  not,  however,  admitted  that  he  did  not 
know  personally  of  the  Issuing  of  the  writ, 
and  the  delivery  of  the  writ  to  Tillery.  That 
question  Is  to  be  a  matter  of  evidence.  It  Is 
further  agreed  by  and  between  counsel  for 
plaintiff  and  defendant  that  the  said  Warren 
S.  Lurty  was  the  United  States  marshal  for 
the  territory  of  Oklahoma  on  said  day,  and 
had  been  some  days  prior  to  said  day,  and  re- 
mained such  marshal  for  some  days  subse- 
quent to  said  day.  It  is  also  agreed  that  the 
said  Joseph  W.  Tillery  was  a  deputy  United 
States  marshal,  appointed  by  the  said  Warren 
S.  Iiurty,  and  had  been  so  appointed  for  some 
days  prior  to  said  day,  and  remained  such  dep- 
uty marshal  for  some  days  subsequent  to  said 
day.  It  is  also  agreed  that  the  said  Joseph 
W.  McNeal  and  Dennis  T.  Flynn  were  the  le- 
gal and  qualified  bondsmen  of  said  Lurty  dur- 
ing said  time.  It  is  also  agreed  that  the 
said  Barton  Smith  and  William  H.  Dysart,  de- 
fendants, were  partners,  doing  business  as  al- 
leged in  the  complaint,  and  evened  the  prop- 
erty therein  described,  and  that  said  property 
was  by  the  said  Joseph  W.  Tillery,  as  deputy 
marshal,  and  other  persons  appointed  and  di- 
rected by  him,  seized  and  carried  away  as 
stated  In  plaintiff's  complaint  filed  herein,  and 
that  he  carried  it  away,  claiming  to  act  as  said 
deputy  marshal,  and  that  a  portion  of  said 
property  was  consumed  or  destroyed;  but  the 
quantity  destroj'ed,  and  the  value  of  the  prop- 
erty, and  the  damages  done  said  plaintiffs,  are 
to  be  matters  of  evidence,  subject  to  the  In- 
structions of  the  court  It  Is  admitted  that 
on  the  30th  day  of  June,  1890,  the  plaintiffs  In 
the  above-entitled  action  paid  to  Gregory  A. 
Sears,  deputy  collector  at  Guthrie,  Oklahoma 
territory,  special  taxes  required  of  them  by 
the  laws  of  the  United  States  to  entitle  them 
to  engage  in  the  business  of  retailing  spirit- 
uous, malt,  and  vinous  liquors  and  tobacco; 
that  they  engaged  In  said  business  on  the  2d 
day  of  July,  1890,  and  had  not  on  the  4th  day 
of  July,  1890,  yet  received  the  license  or  inter- 
nal revenue  stamps  for  the  business."  On 
motion  of  the  defendants  the  court  Instructed 
the  Jury  as  follows:  "The  coiurt  instructs  the 
Jury  that,  upon  the  statement  of  facts  agreed 
upon  and  filed  in  this  cause,  the  law  is  that  the 
plaintiffs  cannot  recover  in  this  action  against 
the  defendants  on  the  ofilcial  bond  of  Warren 
S.  Lurty,  on  wlilch  this  action  is  brought,  and 
the  court  Instructs  the  Jury  to  find  a  verdict 
for  the  defendants."  To  the  giving  of  this 
instruction  the  plaintiffs  excepted. 

The  one  question  presented  by  this  record 
and  argued  by  counsel  is  whether  or  not  the 
marshal  is  liable  on  his  official  bond  for  the 
acts  of  his  deputy  in  seizing  and  damaging 
the  property  described  in  the  complaint.    It 


is  not  cont^ided  that  the  deputy  seized  the 
property  by  virtue  of  any  process,  or  that  any 
proceedings  were  pending  to  confiscate  the 
property,  or  that  it  had  actually  been  forfeit- 
ed to  the  United  States.  The  deputy  had  a 
warrant  for  the  arrest  of  one  of  the  defend- 
ants on  a  criminal  charge,  and  without  any 
process,  without  any  orders  from  his  princi- 
pal, and  without  his  knowledge,  seized  the 
liquors  and  other  property,  and  took  them 
away  from  appellant's  place  of  business. 
There  seems  to  be  considerable  confusion, 
and  some  conflict,  in  the  authorities,  as  to  the 
liability  of  officers  and  their  sureties  for  un- 
authorized acts  of  deputies.  It  is  generally 
conceded  that,  for  acts  done  virtnte  officii, 
such  persons  will  be  held  liable;  but,  as  to 
acts  done  colore  officii,  the  authorities  are  not 
harmonious.  It  is  contended  in  this  case 
that  the  seizure  of  this  property  was-  done 
colore  officii,  and  that  the  marshal  and  his 
deputies  are  liable  on  the  official  bond.  Acts 
done  colore  officii  are  such  acts  as  the  office 
gives  no  authority  to  perform.  The  appar- 
ent conflict  in  the  adjudicated  cases  exists 
more  in  the  confusion  of  the  application  and 
use  of  terms  than  in  the  principles  enunci- 
ated. Where  an  officer,  while  doing  an  act 
within  the  limits  of  his  official  authority,  ex- 
ercises such  authority  improperly,  or  exceeds 
his  official  powers,  or  abuses  an  official  dis- 
cretion vested  in  him,  he  becomes  liable  on 
his  official  bond  to  the  person  Injured.  But 
where  he  acts  without  any  process,  and  with- 
out the  authority  of  his  office,  in  doing  such 
act  he  Is  not  to  be  considered  an  officer,  but  a 
personal  trespasser.  The  weight  of  authority 
seems  to  support  the  doctrine  that  sureties  oa 
an  official  bond  are  only  answerable  for  the 
acts  of  their  principal  while  engaged  in  the 
performance  of  some  duty  Imposed  upon  him 
by  law,  or  for  an  omission  to  perform  some 
such  duty.  Waymire  v.  State,  80  Ind.  67; 
Governor  v.  Perrine,  23  Ala.  807;  Com.  v. 
Swope,  45  Pa.  St  535;  Griffith  v.  C!om.,  10 
Bush  (Ky.)  281;  Dorr  v.  Mickley,  16  Minn. 
20  (Gil.  8);  Huffman  v.  Kopplekom,  8  Neb. 
344;  State  v.  Mann,  21  Wis.  684;  Turner  v. 
Collier,  4  Helsk.  89;  Thomas  v.  Browder,  33 
Tex.  783;  Boston  v.  Moore,  3  Allen,  126; 
Schloss  V.  White,  16  Cal.  65;  People  v.  Pen- 
nock  Co.,  60  N.  Y.  421.  Difficulty  often 
arises  In  determining  whether  the  officer  act- 
ing officially  exceeds  his  authority,  or  wheth- 
er his  acts  must  be  regarded  as  those  of  an 
individual.  In  the  case  of  Lommon  v.  Feu- 
sler,  111  U.  S.  17,  4  Sup.  Ot  286,  relied  on  by 
counsel  for  appellants,  the  supreme  court  of 
the  United  States  held  a  United  States  mar- 
shal liable  on  his  bond  for  seizing  the  prop- 
erty of  one  upon  a  writ  of  attachment  Issued 
against  the  property  of  another.  This  case 
would  seem  to  support  the  doctrine  that  an 
officer  will  be  held  liable  for  acts  done  colore 
officii,  but  the  case  only  follows  the  weight  of 
authority,  which  Is  practically  unanimous 
that  an  officer  who,  in  attempting  to  racecute 
a  valid  writ,  levies  on  the  property  of  a  third 
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parson,  will  be  held  liable  for  hie  acts.  He 
la  then  acting  ottlclally,  under  process  appar- 
ently valid,  and  exceeds  bis  authority,  rather 
than  acting  without  any  authority.  This  case 
is  not  in  conflict  with  the  ruling  of  the  supreme 
court  of  Kentucky  In  Com.  v.  Cole,  7  B. 
Mon.  250,  wherein  It  was  held  that  the  sure- 
ties on  a  constable's  bond  could  not  be  held 
liable  for  money  collected  under  false  pre- 
tense of  having  executions  in  his  hands,  when 
In  fact  he  had  no  such  executions.  In  the 
latter  case  the  officer  was  not  acting  official- 
ly; or  within  the  authority  of  his  office,  and 
his  bondsmen  had  not  undertaken  to  be  re- 
sponsible for  his  personal  conduct.  The 
general  rule  seems  to  be  that  if  the  deputy  is 
acting  under  a  writ  of  process,  and,  while 
attempting  to  execute  the  process,  he  exceeds 
his  authority,  and  commits  a  wrong,  or  fails 
to  perform  the  duty  imposed  upon  him,  his 
principal  and  the  principal's  sureties  will  be 
liable  for  any  damages  arising  from  such 
acts  or  omissions,  or  If  he  is  acting  without 
process,  and  under  ttie  orders  or  instructions, 
or  with  the  assent,  of  his  superior,  then  the 
principal  and  sttreties  are  liable.  On  the 
other  hand,  If  the'  deputy  assumes  to  act 
without  process,  or  without  the  knowledge  or 
assent  of  his  principal,  and  performs  unau- 
thorized acts,  or  commits  a  wrong,  whether 
negligently  or  maliciously, 'he  will  be  liable 
for  a  personal  trespass,  but  his  principal,  and 
the  bondsmen  of  the  principal,  are  not  liable. 
ITiere  are  some  exceptions  to,  and  modifica- 
tions of,  these  general  rules,  but,  aa  general 
principles,  they  are  in  harmony  with  the 
weight  of  adjudicated  cases.  Seizing  property 
without  color  of  process,  and  without  au- 
thority of  law,  does  not  render  the  sureties 
of  an  officer  liable,  but  is  a  naked  trespass. 
State  V.  Mann,  21  Wia  684;  Gerber  v.  Ackley, 
37  Wis.  43.  Where  an  officer,  though  he  as- 
sumes to  act  as  such,  commits  a  wrong  un- 
der circumstances  where  the  law  does  not 
impose  upon  him  any  duty  to  act  at  all,  the 
wrong  is  not  a  violation  of  any  official  duty, 
and  consequently  Is  not  embraced  within  the 
sponsorship  of  the  surety.  Hawkins  v. 
Thomas  (Ind.  App.)  29  N.  B.  157.  In  the 
case  of  Holliman  v.  Carroll,  27  Tex.  23,  the 
court  held  that,  while  a  sheriff  is  officially 
liable  for  seizing  the  property  of  one  person 
under  an  execution  against  another,  he  is  not 
liable  for  seizing  such  property  without  any 
writ  at  all.  The  same  principle'  is  applied 
in  case  of  Baton  v.  Kelly,  72  N.  C.  110;  Ken- 
dall v.  Aleshlre,  28  Neb.  707,  45  N.  W.  167; 
and  Clinton  v.  Nelson,  2  Utah,  284.  This 
principle  is  applicable  here.  The  deputy, 
Tlllery,  seized  the  property  In  question  with- 
out any  process;  without  any  Instructions 
from,  or  knowledge  of,  his  principal,— and 
not  In  the  discharge  of  any  duty  imposed  up- 
on him  by  law.  And  when  Tlllery  seized 
these  goods  he  did  so  without  authority  of 
law,  and  without  color  of  process,  and  it  was 
his  personal  act,  and  not  in  the  discharge  of 
any  official  duty  that  his  principal  or  their 


bondsmen   had    contracted    that   he   should 
faithfully  perform  according  to  law. 

Under  the  agreed  statement  of  facts,  the 
defendants  were  not  liable  for  the  damages 
claimed,  and  there  was  no  error  In  the  In- 
struction given.     Judgment  affirmed. 


(3  Okl.  G61) 

BRIOKNBR  V.   SPORLEDBB. 

(Supreme  Court  of  Oklahoma.    Sept  7.  1885.) 

Appbal  fbom  Probate  Court— Bond— Omection 

to  sukbtibs. 

1.  Section  5255,  St  1890,  providing  that  an 
appeal  from  a  justice's  court  is  not  effectual  for 
any  purpose  nnleBs  an  undertaking  be  filed,  with 
two  or  more  sureties,  in  the  sum  of  $100,  etc., 
is  essential  and  mandatory  as  a  condition  pre- 
cedent, and  cannot  be  enlarged  or  expanded  to 
mean  a  single  surety. 

2.  When  the  adverse  party  excepts  to  the 
sufficiency  of  the  sureties  as  provided  in  section 
5250,  St  1890,  the  failure  of  the  party  desiring 
to  appeal  to  produce  the  same  or  other  sureties, 
to  qualify  as  provided  in  said  sectioo,  renders 
the  appeal  as  though  no  undertaking  had  been 
given. 

3.  Appeals  from  the  final  judgments  of  pro- 
bate courts  under  section  1642,  St  1890.  ratified 
by  act  of  congress,  shall  be  taken  to  the  su- 
preme court  in  the  same  manner  as  from  the  dis- 
trict court,  and  with  like  effect  when  only  ques- 
tions of  law  are  involved  in  the  appeal,  and  to 
the  district  court  of  the  county  when  questions 
of  fact  are  to  be  tried  in  the  appellate  court; 
the  appeal  to  be  taken  in  the  manner'  and  form 
as  appeals  are  taken  from  judgments  of  justices 
of  the  peace. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  county;  be- 
fore Chief  Justice  E.  B.  Green. 

Action  by  one  Sporleder  against  one  Brick- 
ner  to  recover  the  sum  of  $300.15.  The  case 
was  tried  by  a  Jury,  and  a  vm-dict  rendered  In 
favor  of  the  plaintiff  lor  the  sum  of  $267.89. 
Defendant  brings  error.   Affirmed. 

S.  D.  Decker,  for  plaintiff  in  error.  Keaton 
&  Cotteral,  for  defendant  in  error. 

SCOTT,  J.  Judgment  was  rendered  In  the 
probate  court  for  defendant  In  error,  plaintiff 
In  the  court  below,  on  the  letb  day  of  Feb- 
ruary, 1893,  for  the  sum  of  $267.89.  On  the 
16th  day  of  February,  1893,  the  plaintiff  In 
error  gave  notice  of  appeal  to  the  district 
court,  and  on  the  17th  day  of  February,  1893, 
entered  into  an  appeal  bond  as  required  by 
section  5255,  St  Ok).  1890,  with  the  exception 
that  but  one  surety  was  on  the  bond.  To  this 
bond  the  defendant  In  error,  on  the  2l8t  day 
of  February,  filed  his  written  exceptions. 
The  record  was  then  filed  in  the  district  court 
of  Logan  county.  The  defendant  in  error 
filed  in  said  court  his  motion  to  dismiss  the 
appeal  for  the  following  reasons:  "First. 
Because  no  appeal  bond  with  two  or  moro 
smretles,  as  by  law  required,  was  ever  ffieU 
in  said  cause.  The  pretended  appeal  bond 
filed  In  said  cause  has  but  one  surety  tberet<i, 
and  is  wholly  Insufficient  in  law.  Second. 
Because  the  plaintiff  duly  filed  his  exceptioirs 
to  the  sufficiency  of  the  sureties  on  the  appeal 
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bond  filed  in  said  cause  within  five  days 
after  the  same  was  filed,  and  the  defendant 
did  not  produce  the  sureties  to  Justify  upon 
said  bond,  upon  notice  given  to  the  plain- 
tiff." Thereafter  the  said  motion  was,  by 
leave  of  the  court,  amended  as  follows: 
"Third.  Because  there  is  no  appeal  to  this 
court  from  the  judgment  of  the  probate  court 
rendered  In  said  court,  and  the  court  has  no 
jurisdiction  to  entertain  said  appeal."  On 
April  13,  1893,  the  plaintiff  In  error,  Brlck- 
ner,  filed  In  the  district  court  his  motion  and 
application  to  perfect  his  appeal  by  giving  a 
good  and  sufilcient  appeal  bond,  setting  up, 
as  his  grounds  therefor,  that  when  his  appeal 
bond  was  given  he  had  two  sureties — William 
H.  Coyle  and  George  W.  Taylor— to  go  on  his 
bond,  but  that  the  probate  judge  failed  to 
take  the  second  surety,  for  tiie  reason  that 
he  held  the  bond  to  be  good  with  one  surety, 
and  approved  it;  which  motion  was  support- 
ed by  affidavit  of  George  W.  Taylor,  and  a 
new  appeal  bond,  with  W.  H.  Coyle  and 
George  W.  Taylor  as  sureties,  attached  there- 
to. On  the  13th  day  of  June,  1893,  the  mo- 
tion of  plaintiff  to  dismiss  the  appeal  was 
sustained,  and  the  appeal  dismissed,  and  ex- 
ception taken  and  allowed,  time  being  given 
to  make  a  case  for  this  com-t. 

The  decisive  question  in  this  case  is  wheth- 
er the  undertaking  on  appeal,  executed  by  a 
.single  surety,  is  sufficient,  when  the  terms  of 
the  statute  providhig  for  appeals  tn  such 
cases  require  two  or  more  sureties.  The 
question  Is  one  of  construction.  The  relevant 
portions  of  the  Oklahoma  Statutes  on  the 
subject  of  appeals  of  this  character  are  ■  in 
terms  as  follows:  "An  appeal  from  a  Jus- 
tice's court  is  not  effectual  for  any  purpose 
unless  an  undertaking  be  filed,  with  two  or 
more  sureties,  in  the  sum  of  one  hundred 
dollars  for  the  payment  of  the  costs  on  the 
appeal;  or  if  a  stay  of  proceedings  -be 
claimed  In  a  sum  equal  to  twice  the  amount 
of  the  Judgment.  •  •  ♦  The  adverse  party 
may  except  to  the  sufficiency  of  the  sureties 
within  five  days  after  the  filing  of  the  under- 
taking and  unless  they  or  other  sureties  justi- 
fy before  the  justice  before  whom  the  appeal 
is  taken,  within  five  days  thereafter,  upon 
notice  to  the  adverse  party,  to  the  amount 
stated  in  their  afildavits  the  appeal  must  be 
regarded  as  If  no  such  undertaking  had  been 
given."  St.  OkL  1890,  §  5255.  The  above 
provisions  are  made  applicable  to  proceedings 
for  the  removal  of  causes  from  probate 
courts  to  district  courts  by  appeal  from  final 
judgments  of  said  probate  courts.  Id.  §  1642. 
It  Is  also  by  virtue  of  the  section  of  the  stat- 
ute last  cited  that  the  district  courts  are  vest- 
ed with  appellate  jurisdiction  to  review  the 
judgments  of  probate  ccjurts  of  this  territory 
when  exercising  a  jurisdiction  other  than  tes- 
tamentary, and  as  extended  by  chapter  19 
of  the  Oklahoma  Statutes  of  1890,  and  sub- 
sequently ratified  by  act  of  congress.  This 
statute  vests  In  the  district  courts  the  appel- 
late power  to  review  the  Judgments  of  the 


probate  courts  of  the  territory  in  these  cases, 
and  provides  the  mode  of  reviewing  such 
Judgment.  The  general  rule  is  that,  where  a 
valid  statute  provides  the  mode  of  reviewing 
a  judgment,  that  mode  must  be  pursued.  An- 
derson V.  People,  28  111.  App.  317;  Mining 
Co.  V.  Ross,  20  Nev.  127,  18  Pac.  358.  It  is 
a  well-recognized  canon  of  construction  in 
these  cases  that,  where  a  statutory  remedy 
or  proceeding  is  specially  provided,  it  cannot 
be  enlarged  by  construction,  nor  made  avail- 
able or  valid  except  on  the  statutory  condi- 
tions; that  is,  by  strictly  following  the  direc- 
tions of  the  act  Suth.  St.  Const  i  392,  and 
cases  cited.  This  rule  is  applied  to  the  mode 
of  taking  a  case  to  an  appellate  court,  when 
prescribed  by  statute.  Id.  §  394;  Rlcard  v. 
Smith,  37  Miss.  644;  Humplirey  v.  Chamber- 
lain, 11  N.  Y.  274.  Applying  this  doctrine 
of  the  strict  construction  to  the  case  before 
us,  it  appears  that  the  requirement  of  two  or 
more  sureties  Is  essential  and  mandatory  as  a 
condition  precedent,  and  cannot  be  enlarged 
or  expanded  to  mean  a  single  surety.  Indeed, 
the.  language  of  the  statute  itself,  which  is 
the  first  principle  of  interpretation,  Is  clear 
and  unambiguous.  It  provides:  "An  appeal 
•  •  ♦  is  not  effectual  for  any  purpose,  un- 
less an  undertaking  be  filed  with  two  or 
more  sureties."  That  is  to  say,  not  effectual 
for  any  purpose.  Including  eitlier  stay  of  pro- 
ceedings after  judgment  in  the  lower  court, 
or  for  the  purpose  of  foiuding  the  Jurisdic- 
tion of  the  appellate  tribunal.  It  is  trae  that 
It  devolves  upon  the  appellate  tribunal  to  de- 
cide its  own  Jiuisdictlon.  Hungerford  v. 
Gushing,  8  Wis.  324.  But,  In  so  deciding.  It 
must  be  governed  by  organic  law,  valid  acts 
of  the  legislature,  and  the  accepted  rules  of 
construction.  In  view  of  the  plain  enact- 
ments of  the  legislature  upon  this  subject,  in 
terms  that  are  clear  and  unambiguous,  we 
are  not  warranted  in  saying  that  an  under- 
taking on  appeal  executed  by  one  surety 
shall  be  effectual,  for  the  purpose  of  founding 
the  appellate  Jurisdiction  of  the  district 
court,  when  the  legislature  has  said  that  such 
an  appeal  is  not  effectual  for  any  purpose  un- 
less an  undertaking  be  filed  with  two  or 
more  sureties;  and  the  mode  of  taking  the 
appeal  Is  recognized  and  applied  by  the  same 
section  that  creates  and  vests  the  appellate 
Jurisdiction  of  the  district  courts.  Section- 
1639  relates  In  terms  to  pleadings,  practice, 
and  proceedings  In  said  (probate)  court,  not 
In  the  appellate  court,  and  the  words  "after 
Judgment,"  in  that  connection,  could  not 
naturally  be  construed  to  mean  a  grant  of  ap- 
pellate power  and  procedure  in  an  appellate 
court,  which  Is  not  even  mentioned.  The 
cases  of  Judson  v.  Buler  (Dak.)  50  N.  W.  482, 
and  Towle  v.  Bradley  (S.  D.)  Id.  1057,  relied 
on  by  appellant,  do  not  present  the  point  un- 
der consideration  here.  In  both  of  those 
cases  there  were  two  sureties,  who  executed 
the  undertaking.  In  the  first  case  the  ques- 
tion arose  upon  what  constituted  a  sufficient 
Justification  under  the  statute.    In  the  sec- 
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ond  case  one  of  the  two  sureties  was  held  dis- 
qualified and  Incompetent,  and  tbe  undertak- 
ing, which  had  not  been  duly  excepted  to, 
was.  It  appears,  under  the  circumstances  of 
that  case,  treated  as  a  voidable  obligation, 
rather  than  void.  But  In  this  case  there  Is 
upon  the  face  of  the  proceedings  a  patent 
failure  to  comply  with  the  requirements  of 
the  statute,  and  but  one  surety  executes  the 
undertaking,  when  the  law  requires  two  or 
more  as  a  condition  precedent  to  the  appeal 
being  effectual  for  any  purpose. 

It  cannot  avail  appellant  that  he  was  Inno- 
cently misled  by  the  alleged  statement  of  the 
probate  judge  that  It  was  unnecessary  for 
more  than  one  surety  to  sign  the  bond,  as  it 
Is  good  without  it;  for  the  trial  court  cannot 
decide  upon  the  Jurisdiction  of  the  appellate 
court  Hungerfprd  v.  Gushing,  8  Wis.  824. 
The  appellant  Is  presumed  to  know  the  law, 
and  "Ignorantla  legls  excusat  neminem."  It 
also  appears  that  the  defendant  in  error  filed 
exceptions  to  the  sufficiency  of  the  sureties 
under  section  5255,  St  1890,  and  the  plaintilT 
In  error  failed  to  appear  with  his  sureties  for 
the  purpose  of  Justifying  as  provided  In  the 
same  section.  A  failure  to  do  this  rendered 
the  appeal  as  though  no  such  undertaking 
had  tieen  given. 

While  the  Jurisdictional  question  raised  as 
to  the  right  of  appeal  from  the  probate  court 
to  the  supreme  and  district  courts  is  not 
necessary  to  a  determination  of  this  particu- 
lar case,  yet  it  Is  a  question  that  should  be 
settled  by  this  court  at  the  first  opportunity; 
and,  the  proposition  being  squarely  In  this 
case,  we  will,  so  far  as  this  case  is  concern- 
ed, definitely  settle  It  It  appears,  as  above 
indicated,  that  by  section  1642,  St  Okl.  1890, 
the  district  courts  of  this  territory  are  gn^nt- 
ed  appellate  Jurisdiction  over  the  probate 
courts.  The  language  of  this  act  is  as  fol- 
lows: "Appeals  from  the  final  judgment  of 
said  probate  courts  shall  be  allowed  and  tak- 
en to  the  supreme  court  of  this  territory  in  the 
same  manner  as  [from]  tne  district  court 
and  with  Uke  effect  when  only  questions  of 
law  are  involved  in  the  appeal.  If  questions 
of  fact  are  to  be  re-trled  In  the  appellate 
court  the  appeals  shall  be  taken  to  the  dis- 
trict court  of  the  county  in  manner  and  form 
as  appeals  are  taken  from  Judgments  of  Jus- 
tices of  the  peace."  A  slight  transposition  of 
this  phraseology  will,  it  seems,  mai;e  the  in- 
tent more  dear,  if  necessary,  thus:  When 
only  questions  of  law  are  involved,  appeals 
from  the  final  Judgment  of  said  probate 
courts  shall  be  allowed  and  taken  to  the  su- 
preme court  of  this  territory,  etc.  If  ques- 
tions of  fact  are  to  be  tried  in  the  appellate 
court,  the  appeals  shall  be  taken  to  the  dis- 
trict court  of  the  territory  in  the  manner 
and  form  as  appeals  are  taken  from  Jndg- 
inents  of  Justices  of  the  peace.  This  sec- 
tion classifies  appeals  with  reference  to 
qnestlons  of  law  and  questions  of  fact,  and 
confers  appellate  Jurisdiction  In  the  first  de- 
scription of  cases  upon  the  supreme  court. 


and  In  the  second  upon  the  district  court  of 
the  county.  In  each  class  of  cases  tne  mode 
of  procedure  Is  provided  by  reference.  If  the 
question  Involved  Is  one  of  law,  the  Jurisdic- 
tion is  confMTCd  on  the  supreme  court  to  de- 
termine the  appeal,  which  is  taken  "in  the 
same  manner  as  [from]  the  district  court, 
and  with  like  effect"  If  the  cause  Involves 
questions  of  fact  sought  to  be  retried,  the  ap- 
pellate Jurisdiction  in  the  premises  is  confer- 
red on  the  district  court  of  the  county  "in 
the  manner  and  form  as  appeals  are  tak^i 
from  the  Judgments  of  Justices  of  the  peaca" 
The  Jurisdiction  is  granted  la  each  case  to  a 
designated  court  and  the  mode  of  exercising 
that  Jurisdiction  is  prescribed.  Applying  tbis 
obvious  construction  to  the  case  as  presented, 
—it  appearing  from  the  record  that  the  ap- 
peal from  the  probate  court  of  Logan  county 
to  the  district  court  of  that  county  Involved 
In  this  case  only  questions  of  law,— it  follows 
that  the  district  court  was  without  appellate 
Jurisdiction  In  the  premises,  and  the  judgment 
of  dismissal  of  the  appeal  by  that  court  was 
properly  entered.  Even  If  the  provisions  on 
this  subject  were  deemed  dubious  or  uncer- 
tain, it  is  presumed  that  there  was  no  Inten- 
tion on  the  part  of  the  legislature  to  depart 
from  any  established  policy  of  the  law,  nor 
to  oust  the  Jurisdiction  of  the  supreme  court. 
The  Judgment  of  the  lower  court  will  be  af- 
firmed. It  Is  so  ordered.  All  the  Justices 
concurring. 

BIERER,  J.,  having  been  counsd  in  the 
case,  not  sitting. 


(3  Okl.  745) 
TERRITORY  ex  rd.  HUSTON  v.  PITTS. 
(Supreme  Court  of  Oklahoma.    Sept  7,  1886.) 
Clerk  of  Codbt— Fsbs. 
The  legislative  assembly  of  the  territory 
has  do  power  to  enact  laws  regulating  the  com- 
pensation and  fees  of  clerks  of  the  territorial 
courts,  since,  by  the  laws  of  congress  and  the 
rules  and  regulations  of  the  department  such 
clerks  are  required  to  account  for  all  fees  earned 
by  them,  of  whatever  nature,  to  the  treasury  of 
the  United  States.    Pitts  v.  Logan  Go.,  41  Pac. 
684,  followed. 
(Syllabus  by  the  (3onrt) 
Action  In  mandamus,  on  the  relation  of  A. 
H.  Hnston,  county  attorney,  filed  in  the  su- 
preme   court    April    15,    1885.     Alternative 
writ  awarded  same  date,  returnable  to  the 
supreme  court  at  the  June  term.    Case  sub- 
mitted on  briefs  and  oral  argument    Per- 
emptory writ  denied. 

A.  H.  Huston,  Co.  Atty.,  for  the  Territory. 
Asp,  Shartel  &  Cottlngham,  for  respondent 

SCOTT,  J.  This  Is  an  original  proceeding 
In  mandamus  filed  In  this  court  on  the  ISth 
day  of  April,  1805,  on  the  relation  of  A.  H. 
Huston,  county  attorney  of  Logan  county,  to 
compel  Louis  B.  Pitts,  clerk  of  the  district 
court  of  Logan  county,  to  pay  into  the  county 
treasury  of  said  Logan  county  certain  fees 
earned  by  him  as  such  clerk.    The  petition 
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alleges:  "Your  relator,  A.  H.  Huston,  shows 
to  the  court:  That  he  Is  the  duly  elected, 
qualified,  and  acting  county  attorney  of  the 
comity  of  Logan  and  territory  of  Oklahoma. 
That  the  defendant,  Louis  E.  Pitts,  Is  the 
duly  aijpolnted,  qualified,  and  acting  clerk  of 
the  district  court  of  the  county  of  Logan  and 
territory  of  Oklahoma.  That  as  such  cletk. 
the  said  Louis  B.  Pitts,  from  and  after  the 
8th  day  of  March,  A.  D.  1895,  to  and  kidud- 
Ing  the  3l8t  day  of  March,  A.  D.  1895,  col- 
lected, in  fees,  as  cleik  of  such  district  court, 
In  civil  eases,  the  sum  of  sixty-five  (565)  dol- 
lars. That  It  was  the  duty  of  the  said 
Louis  E.  Pitts,  and  is  the  duty  of  the  said 
Louis  B.  Pitts,  as  such  clerk,  to  pay  over  to 
the  county  treasurer  of  the  county  of  Logan 
and  territory  of  Oklahoma,  under  and  hy  vir- 
tue of  the  provisions  of  the  act  of  the  terri- 
torial legislature  of  the  territory  of  Okla- 
homa approved  March  8,  1895,  being  entitled 
''An  act  with  relation  to  fees  and  salaries,' 
all  in  excess  of  the  said  sum  so  collected  over 
and  above  the  'sum  of  thirty  and  8»/ioo 
(130.80)  doUais;  the  same  being  the  ratable 
proportion  which  the  said  Louis  B.  Pitts  was 
authorized  by  the  provisions  of  said  act  to 
retain  for  the  iMrtlon  of  the  unexpired  quar- 
ter ending  March  31,  1895,  after  the  taking 
«ffect  of  said  law  as  aforesaid.  The  said 
Louis  B.  Pitts,  notwithstanding  his  duty  In 
tlie  premises,  and  bis  duty  to  file  an  account 
and  statement  with  the  board  of  county  com- 
missioners of  the  amount  of  his  fees  so  col- 
lected in  civil  cases,  and  to  return  the  excess 
tliereof  to  the  board  of  county  commiasioners, 
has  failed,  neglected,  and  refused,  upon  de- 
mand thereunto  made  upon  him  so  to  do,  el< 
ther  to  file  his  said  account,  or  pay  into  the 
county  treasury  of  said  county  the  said  sum 
of  twenty-four  and  s'/ioo  dollars,  being  the 
excess  of  fees  collected  in  civil  cases  over  and 
above  the  amount  allowed  by  law  to  be  re* 
tained  by  him.  That  your  relator  has  been 
directed  by  the  board  of  county  commission- 
ers of  said  county  to  prosecute  this  action  to 
-compel  the  said  Louis  B.  Pitts  to  file  the  said 
statement  of  his  said  account  as  aforesaid, 
and  to  i«y  over  the  excess  thereof  into  the 
county  treasury  of  the  said  county.  That  your 
relator  is  without  any  other  remedy  than  pro- 
ceedings upon  mandamus,  and  that  your  re- 
lator has  no  adequate  remedy  from  the  or- 
dinary proceedings  at  law  to  compel  the  per- 
formance of  the  said  act  so  as  aforesaid  im- 
posed upon  the  said  Louis  E.  Pitts  by  law. 
Wherefore  your  relator  prays  that  an  altema^ 
tive  writ  of  mandamus  may  issue  In  this 
cause,  returnable  according  to  law,  and  that 
upon  final  hearing  hereof  he  have  Judgment 
awarding  a  peremptory  writ  of  mandamus 
In  said  cause  to  compel  the  doing  of  the  acts 
refused  by  the  said  defendant"  On  the  same 
day  said  petition  was  presented  to  Chief  Jus- 
tice FRANK  DALE,  and  an  alternative  writ 
wag  awarded,  commanding  said  Louis  B. 
Pitts,  the  respondent,  to  do  and  perform 
forthwith  the  acts  complained  of,  or  on  the 


3d  day  of  June,  1895,  before  the  supreme 
court  of  said  territory,  show  cause  why  a 
peremptory  writ  of  mandamus  should  not  is- 
sue to  compel  him  to  do  so.  The  same  queff- 
tion,  therefore,  is  involved  in  this  case  as 
presented  in  the  case  of  Pitts  v.  Logan  Co., 
41  Pac  584,  decided  by  this  court  heretofore, 
except  that  in  that  case  the  clerk  had  insti- 
tuted suit  against  Logan  county  for  fees 
earned  by  him,  and  in  this  case  the  county  of 
Logan  institutes  this  proceeding  to  compel 
the  clerk  to  pay  Into  the  county  treasury  cer- 
tain fees  alleged  to  be  due  under  the  same 
act  of  the  legislative  assembly.  The  clerk  in 
this  case,  as  in  that  one,  denies  the  authority 
of  the  legislative  assembly  to  prescribe  his 
fees;  claiming,  under  the  organic  act  and 
federal  fee  bill,  that  his  fees  are  fixed  by  a 
superior  authority.  The  question  was  very 
fully  discussed  In  Pitts  t.  Logan  Co.,  supra, 
and  we  there  held  to  this  view:  that  the 
clerk  was  accountable  to  the  United  States 
for  all  the  fees  earned  by  him,  and,  acting  in 
pursuance  of  these  laws,  declared  the  acts  of 
the  legislature  were  ultra  vires,  as  beyond 
the  prescribed  limits  of  legislative  power. 
The  principle  Involved  in  that  case  Is  applica- 
ble here,  and  the  reasoning  supporting  our 
view  there  will  support  the  same  doctrine 
here.  The  peremptory  writ  will  therefore  be 
denied.  It  Is  so  ordered.  All  the  Justices 
concurring,  except  BURFORD,  J.,  dissenting. 


(3  CHd.  404) 
UNITED  STATES  ex  rei.  SEARCH  et  aL  v. 
CHOCTAW,  O.  &  G.  R.  GO.  et  *1. 

(Supreme  Court  of  Oklahoma.     Sept.  7,  1895.) 

Indiah  Tbrbitobt  —  LoOATroK  OF  Ratlroad  — 
Approval  of  Becketabt  of  Intsrior— Appeal 
BT  United  States— Bokd  for  Costs— Practice 
— Motion  for  New  Trial  — Appeal— Makino 
Costs  —  Extension  op  Time  —  Record  —  Evi- 
dence —  Strikino  Irrelevant  Matter  prom 
Record— Review— Partiks-Enjoinino  Public 
Nuisance  — Amendment  of  Statute  —  Public 
Lands — Indians — Individual  Occupancy. 

1.  By  an  act  of  congress  approved  February 
18.  1888,  the  Choctaw  Coal  &  Railway  Com- 
pany, a  corporation,  was  invested  and  empow- 
ered with  ttie  right  of  locating  and  constructing 
a  railway  through  the  Indian  Territory  "by  the 
most  feasible  and  practicable  route."  The  con- 
ditions precedent  stated  in  the  act  were:  (1) 
That  the  corporation  is  authorized  to  use  a  riglit 
of  way  100  feet  in  width  through  said  territory: 
and  (2)  for  all  the  purposes  of  railway,  and  for 
no  other  purpose;  and  (3)  to  take  and  use  a 
strip  of  land  200  feet  in  width,  with  a  length 
of  3.000  feet,  in  addition  to  the  right  of  way,  for 
stations,  for  every  10  miles  of  road;  and  (4) 
the  right  to  use  such  additional  ground,  where 
there  are  heavy  cuts  or  fills,  as  may  be  neces- 
sary for  the  construction  and  maintenance  of 
the  roadbed,  not  to  exceed  100  feet  in  width  on 
each  side  of  the  right  of  way;  and  (5)  that  no 
more  than  such  addition  of  land  shaii  l>e  taken 
for  any  one  station;  and  (6)  that  no  part  of  the 
lands  authorized  to  be  tai<cn  should  be  leased 
by  the  company;  and  (7)  that  they  should  not 
be  used  except  in  such  a  manner,  and  for  such 
purposes  only,  as  should  be  necessary  for  the 
construction  of  said  railroad;  and  (8)  that  when 
any  portion  thereof  shall  cease  to  be  nsed  such 
portion  should  revert  to  the  nation  or  trilie  of 
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Indians  from  which  the  same  should  be  taken; 
and  (9)  that  full  compensation  should  be  made 
to  individual  occupants  according  to  the  laws, 
usages,  and  customs  of  any  of  the  natiouR  or 
tribes  through  which  it  might  be  constructed; 
and  (10)  that,  in  case  of  failure  to  jnake  amica- 
ble settlement,  compensation  was  to  be  deter- 
mined by  the  appraisement  of  three  referees, 
one  to  be  appointed  by  the  president,  one  by  the 
chief  of  the  nation  to  which  said  occupant  be- 
longs, and  one  by  the  railway  company,  together 
with  provisions  for  appeal  to  the  district  court; 
and  (11)  that  upon  the  hearing  of  the  appeal,  ii 
judgment  was  for  a  larger  sum  than  the  award 
of  the  rof  ereffs,  the  costs  of  appeal  were  to  be  ad- 
judged against  the  railway  company;  and  (12) 
that  when  proceedings  were  commenfed  in  court 
the  railway  company  was  to  pay  double  the 
nmount  of  the  award  into  court,  to  abide  the 
judgment  thereof,  before  having  the  right  to  en- 
ter upon  the  property;  and  (13)  that  the  rail- 
way company  was  to  pay  to  the  secretary  of  the 
interior,  for  the  benefit  of  the  pnrtic\ilar  nations 
or  tribes  through  whose  lands  said  railway  may 
be  located,  the  sum  of  $50  per  mile,  in  addition 
to  compensation  provided  for  in  this  act.  The 
defendant  company  complied  with  all  these  con- 
ditions before  filing  its  map  of  survey  in  the  de- 
partment of  the  interior,  and  submitting  it  to 
the  secretary  of  the  interior  for  his  approval. 
It  is  also  provided  in  the  act,  as  conditions  sub- 
sequent, that,  (1)  when  any  portion  thereof 
(that  is,  of  the  land  over  which  the  right  of  way 
was  granted)  shall  cease  to  be  used,  such  por- 
tion shall  revert  to  the  nation  or  tribe  of  In- 
dians from  which  the  same  shall  be  taken;  and 
(2)  that  congress  shall  have  certain  rights,  so 
long  OS  sflid  lands  are  occupied  and  possessed 
by  said  nations  and  tribes,  etc.;  and,  in  section 
7,  (,T)  that  the  servants  of  the  company  may 
reside  upon  the  right  of  way,  but  subject  to  the 
provisions  of  the  Indian  intercourse  laws,  and  I 
such  rules  and  regulations  as  may  be  estab- 
lished b.v  the  secretary  of  the  interior  in  accord- 
ance with  said  intercourse  laws;  and  (4)  con- 
current jurisdiction  is  provided  over  controver- 
sies arising  between  said  railway  company  and 
the  nations  and  tribes  through  whose  territory 
said  railway  shall  be  constructed,  in  the  United 
States  circuit  ond  district  courts  for  the  West- 
em  district  of  Arkansas  and  the  Northern  dis- 
trict of  Texas  (it  being  here  observed  that  juris- 
diction over  controversies  is  provided  for  be- 
tween the  railway  company  and  Indian  nations 
or  tribes  alone,  and  not  between  either  of  them 
and  any  white  citzen  or  citizens  of  the  United 
States);  and  05)  that  all  mortgages  executed  by 
the  railway  company  ui)on  any  portion  of  its 
railroad  were  to  be  recorded  In  the  department 
of  the  interior.  The  act  provided  "that  when 
a  map  showing  any  portion  of  said  railway 
comiiany's  located  line  is  filed  as  herein  pro- 
vided for,  said  comnany  shall  commence  grad- 
ing said  located  line  within  six  months  thereaft- 
er or  such  location  shall  be  void;  and  said  lo- 
cation shall  he  approved  by  the  secretary  of  the 
interior  in  sections  of  twenty-five  miles  before 
construction  of  any  such  section  shall  be  be- 
gun." By  a  second  act  of  congress,  approved 
February  XH,  1889,  amending  section  1  of  the 
act  of  1888,  the  company  was  authorized  to 
build  a  branch  line  of  railway,  by  the  "most 
feasible  and  practicable  route,  to  an  Intersec- 
tion with  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company,  in  what  was  then  the  north- 
western part  of  the  Indian  Territory.  In  1890 
the  company  filed  in  the  department  of  the  in- 
terior a  map  of  the  route,  running  from  a  point 
near  the  eastern  line  in  Oklahoma,  in  a  wester- 
ly direction  within  the  territory  of  Oklahoma, 
through  the  Pottawatomie  Indian  Reservation, 
to  a  point  about  25  miles  east  of  Oklahoma  City, 
where  it  connected  with  another  section  of  25  ' 
miles,  which  had  been  theretofore  approved  by 
the  secretary  of  the  interior.  By  Act  Cong. 
May  2,  1890,  the  lands  in  question  had  been  in- 
eluded  within  the  territory  of  Oklalioina.  sub- 
ject to  the  provision  that:   "Nothing  in  this  act 


shall  be  construed  to  impair  any  right  now  per- 
taining to  any  Indians  or  Indian  tribe  in  said 
territory  under  the  laws,  agreements  and  treat- 
ies of  the  United  States,  or  to  impair  the  rights 
of  personal  property  pertaining  to  said  Indians, 
or  to  affect  the  authority  of  the  government 
of  the  United  States  to  make  any  regulation  or 
to  make  any  law  respecting  said  Indians,  their 
lands,  property  or  other  rights  which  it  would 
have  been  competent  to  make  if  this  act  bad 
not  been  passed."  Upon  the  opening  of  the 
Pottawatomie  Reservation  to  white  settlement, 
the  town  site  of  Tecumseh  was  reserved,  un- 
der the  direction  of  the  land  department,  for  a 
town  site,  and  the  county  seat  of  Pottawatoode 
county  was  located  thereupon.  The  map  for 
this  section,  filed  in  1890,  was  not  acted  upon 
by  the  secretary  of  the  interior,  and  it  was  not 
built  upon  by  the  railway  company.  The  com- 
pany became  insolvent.  Its  property  was  about 
to  be  sold,  under  foreclosure  of  mortgage,  for 
the  payment  of  its  debts;  and  the  road  was, 
by  reason  thereof,  reorganized  in  1894  under  an 
act  of  congress  approved  August  24,  1894,  by 
which  the  defendant  the  Choctaw,  Oklahoma  & 
Gulf  Railroad  Company  was  incorporated,  and 
authorized  to  purchase  the  property  and  fran- 
chises of  the  Choctaw  Coal  &  Railway  Com- 
pany, and  was  "vested  with  all  the  right,  title, 
interest  and  property  in  and  'to  the  rights  of 
way  and  property  of  the  said  company,  with 
all  the  rights,  powers,  immunities,  privileges 
and  franchises  which  had  been  hitherto  confer- 
red upon  said  company,"  and  was  required  to  do 
all  the  things  necessary  to  enable  the  said  com- 
imny  to  maintain,  use,  and  operate  the  railroads 
which  it  might  become  possessed  of,  in  con- 
formity with  the  provisions  of  the  act  of  con- 
gress relating  to  and  affecting  the  Choctaw 
Coal  &,  Railway  Company.  The  defendant 
company,  in  pursuance  of  the  authority  hen- 
given,  purchased  the  pro])crty,  rights,  and  fran- 
chises mentioned  on  the  3d  day  of  October. 
1894,  and  made  a  survey  of  a  section  of  25 
miles  of  the  said  railway  from  the  point  on  the 
eastern  line  of  Oklahoma  to  a  point  about  25 
miles  east  of  Oklahoma  City,  and  which  is  des- 
ignated in  these  proceedings  as  section  4  of  its 
railway  survey,  and  upon  its  railway  map,  and, 
at  the  request  of  the  secretary  of  the  interior, 
filed  the  said  map  in  the  department  of  the  in- 
terior, and  presented  it  to  him  for  his  approval 
in  December  of  1894.  The  survey  of  1890  was 
located  3'/i  miles  from  where  the  town  of  Te- 
cumseh now  is  (and  which  was  not  then  built 
or  located)  upon  the  amended  map  so  presented 
to  the  secretary.  The  survey  of  1894  waa  lo- 
cated between  5  and  6  miles  from  that  town. 
Upon  February  15,  1895,  the  secretary  of  the 
interior  expressed  his  disapproval  of  the  map 
filed  in  the  department  of  the  interior  in  Decem- 
ber, 1894,  except  where  its  line  coincides  with 
the  line  shown  upon  the  original  mnp  of  the 
fourth  section,  filed  In  the  Indian  office  in  1890. 
The  defendant  company  has  complied  with  all 
the  conditions  precedent  designated  above,  un- 
der the  numbers  1  to  13,  before  filing  the  map  of 
survey,  and  submitting  the  same  to  the  sec- 
retary of  the  interior  for  his  approval.  There- 
upon the  defendant  company  proceeded  to  grade 
its  line  through  Oklahoma  and  Pottawatomie 
counties,  crossing  public  roads,  school  lands, 
and  through  the  Kickapoo  Indian  Reeervation. 
which  had  been  several  years  previously  set 
apart,  by  executive  order  of  the  president,  as  a 
reservation  for  the  occupancy  of  the  Kickapoo 
tribe  of  Indians.  The  fee-simple  title  to  said 
lands  was  in  the  United  States,  subject  to  the 
occupancy  of  the  Kickapoo  Indians  by  the  ex- 
ecutive order  of  the  president.  By  agreement 
made  September  9,  1891,  the  Kickapoo  Indiana 
ceded  and  relinquished  all  their  interest  in  the 
lands  to  the  United  States  government.  This 
agreement  was  ratified  and  confirmed  by  acts 
of  congress  apjiroved  March  3,  1893.  Tin- 
agreement  provided  that  each  of  said  Kickapoo 
Indians  should  receive  an  allotment  of  8<)  acres, 
and   that  said    allotments   should    be   held   iu 
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trust  by  the  secretary  of  the  interior,  (or  the  in- 
dividual Indians,  for  the  period  or  25  years, 
and  that  the  allotments  should  not  be  subject  to 
alienation,  and  that  upon  their  being  made 
the  remainder  of  the  reservation  should  be 
opened  for  settlement  by  white  citizens  of  the 
United  States.  Thereafter,  on  the  18th  day  of 
Alay,  1895,  the  president,  by  his  proclamation 
of  tiiat  date,  declared  that  the  said  lands  should 
be  opened  to  settlement  on  the  23d  day  of  May, 
1895.  The  laws  of  Oklahoma  authorize:  "Any 
railroad  corporation  may,  under  the  prorisions 
of  this  article,  extend  its  road  from  any  point 
named  in  its  charter  or  articles  of  organization, 
or  may  build  branch  ro"hd8  either  from  any 
point  on  its  line  of  road  or  from  any  point  on 
the  line  of  any  other  road  connecting  or  to  be 
connected  with  its  roads,"  etc.  It  is  hdd,  that 
the  defendant  company  having  complied  with 
all  the  conditions  contained  in  the  acts  of  con- 
gress "incorporating  and  authorizing"  and  "in- 
vesting and  empowering"  it  to  locate  and  con- 
struct its  line;  and  said  conditions  having  been 
imposed  for  the  purpose  of  protecting  the  Indian 
interest;  and  said  approval  having  been  re- 
quired from  the  secretary  of  the  interior,  by  sec- 
tion 6  of  the  act  of  1888,  for  the  purpose  of 
compelling  the  performance  of  said  conditions, 
and  for  the  protection  of  the  Indian  interest; 
and  said  Indian  interest,  as  such,  according 
to  the  laws,  customs,  and  usages  of  Indian  na- 
tions and  tribes,  having  been  extinguished  in 
the  land  over  which  said  section  4,  of  25  miles, 
is  built;  and  the  land  now  being  subject  to  the 
laws  of  Oklahoma  territory  respecting  rail- 
roads; and  the  defendant  having  complied  with 
the  laws  of  the  territory,  so  as  to  authorize  it  to 
claim,  and  to  entitle  it  to,  the  benefit  of  those 
laws;  and  the  railroad  laws  of  this  territory  not 
requiring  the  approval  of  the  secretary  of  the 
interior, — said  approval  is  not  a  necessary  pre- 
requisite to  the  right  of  said  company  to  locate 
and  construct  its  line  of  railroad. 

2.  The  provision  of  section  1001  of  the  Re- 
vised Statutes  of  the  United  States,  that  "when- 
ever a  writ  of  error,  or  other  process  in  law 
•  •  *  issues  from,  or  is  brought  up  to  the  su- 
preme court,  or  circuit  court,  either  of  the 
United  States,  or  by  direction  of  any  depart- 
ment of  the  government,  no  bond,  obligation, 
or  security  shall  be  required  from  the  United 
States,  or  from  any  party  acting  under  the  di- 
rection aforesaid,  either  to  prosecute  said  suit, 
or  to  answer  in  damages  or  costs,"  does  not  ap- 
ply to  a  case  which  is  brought  up  from  a  dis- 
trict court  of  the  territory  to  the  supreme  court 
of  the  territory.  The  Code  of  Procedure,  from 
which  section  1001  is  taken,  does  not  relate  to 
the  territorial  courts.  The  rule  of  this  court, 
therefore,  applies,  which  requires  that  "no 
cause  shall  be  docketed  until  security  for  costs 
shall  be  given."  etc. 

3.  The  practice,  pleadings,  and  forms  and 
modes  of  proceeding  of  the  territorial  courts,  as 
well  as  their  respective  jurisdictions,  subject  to 
such  conditions  as  are  expressed  in  the  organ- 
ic act  itself,  were  intended  to  be  left  to  the  ac- 
tion of  the  territorial  legislature,  and  to  such 
rules  as  might  be  adopted  by  the  courts  them- 
selves. They  are  not  provided  for  by  the  civil 
procedure  adopted  by  congress  for  the  direction 
of  the  supreme  court  and  circuit  and  district 
courts  of  the  United  States.  The  defendants 
are  entitled  to  an  order  requiring  the  plaintiffs 
to  give  security  for  costs,  to  be  approved  by  the 
clerk  of  the  supreme  court,  conditioned  for  the 
payment  of  all  costs  for  which  the  plaintiffs 
in  error  are  liable,  before  they  can  require  any 
further  proceeding,  or  demand  any  further  re- 
lief. 

4.  In  an  action  in  which  the  name  and  au- 
thority of  the  United  States  are  authorized  to 
be  used  by  private  parties,  as  relators,  for  the 
protection  of  private  interests,  such  7)rivate  par- 
ties would  not  be  entitled  to  the  benefit  of  a  stat- 
ute which  provides  that  the  United  States  shall 
be  exempt  from  the  payment  of  or  security  for 
costs  upon  writ  of  error  or  appeal.    In  such  case 


they  are  the  real  juirties  in  interest,  and  are  sub- 
ject to  the  same  liabilities  for  costs  as  are  oth- 
er litigants. 

5.  Our  Code  of  Qivil  Procedure  having  been 
adopted  from  the  state  of  Kansas,  this  court 
will  follow  the  principles  of  construction  and 
interpretation  which  nave  been  applied  to  it 
by  the  supreme  court  of  that  state. 

6.  The  motion  for  a  new  trial  must  be  filed 
in  strict  conformity  with  the  provisions  of  the 
statute, — that  is,  within  three  days  after  the 
verdict  was  rendered, — unless  it  is  made  to  ap- 
pear that  the  party  making  the  motion  has,  been 
unavoidably  prevented.  And,  when  no '  such 
showing  that  the  party  has  been  unavoidably 
prevented  from  filing  his  motion  within  the  time 
specified  has  been  made,  the  court  cannot  con- 
sider or  review  the  errors  occurring  upon  the 
triaL 

7.  The  district  court  or  judge  has  no  pow- 
er to  extend  the  time  for  making  a  case  after 
the  time  fixed  by  the  statute  or  the  time  fixed 
by  the  order  of  the  district  court  for  extension 
of  time  for  making  a  case  made  has  elapsed. 

8.  The  district  court  or  judge,  having  no  ju- 
risdiction to  extend  the  time  by  a  direct  order  to 
that  effect,  cannot  do  so  indirectly  by  revoking 
a  final  judgment  after  it  has  been  made,  and 
undertaking  to  make  another  final  judgment  of 
a  later  date,  and  by  including  in  such  final  judg- 
ment an  order  extending  the  time  for  making 
a  case  made,  and  permitting  at  such  later  date, 
more  than  three  days  after  verdict  and  judg^ 
ment,  a  motion  for  a  new  trial  to  be  made, 
after  the  time  had  expired  within  which  the 
case  might  be  made,  or  a  motion  be  made  for 
a  new  trial. 

9.  Affidavits,  a  map,  and  letters  purporting 
to  have  been  used  as  evidence  at  the  hearing  be- 
low, and  an  opinion  of  the  district  court  brought 
here,  annexed  to  the  petition  in  error,  and  certi- 
fied to  by  the-  clerk  of  the  district  court  as  "a 
true,  full,  and  complete  copy  of  the  proceedings 
and  papers  in  the  case,  as  the  same  remains  on 
file  in  my  office,"  and  not  having  been  sub- 
mitted to  the  judge  who  should  settle  and  sign 
the  same,  do  not  bring  the  evidence  here  in  such 
form  as  that  it  can  be  reviewed  by  this  court. 

10.  The  method  prescribed  by  the  statute  for 
bringing  evidence  into  this  court  by  case  made 
is  the  only  and  exclusive  method  by  which  evi- 
dence can  be  brought  here  to  be  reviewed  and 
examined  upon  error.  A  written  opinion  pre- 
pared and  filed  in  the  case  by  the  judge  of  the 
district  court,  in  which  are  some  of  the  affidavits 
used  as  evidence  at  the  hearing,  and  which  is 
by  the  decree  expressly  made  a  part  of  the  rec- 
ord, the  decree  at  the  same  time  stating  that 
"the  proofs  are  made  a  part  of  the  record,"  are 
insufficient  to  bring  the  evidence  here  for  ex- 
amination, and  review. 

11.  Upon  trial  of  questions  of  fact  by  the 
court,  if  the  court  makes  specific  findings  of  fact 
and  conclusions  of  law,  and  these  are  entered 
upon  the  journal  at  the  request  of  one  of  tho 
parties  to  the  cause,  although  not  made  a  part 
of  the  record  by  a  bill  of  exceptions,  are  yet  a 
part  of  the  record,  but  the  voluntary  opinion 
of  the  court,  although  made  in  writing,  not  upon 
the  request  of  one  of  the  parties  to  the  cause, 
and  although  it  includes  a  statement  of  facts, 
is  a  general  finding  only,  and  is  not  a  part  of 
the  record. 

12.  No  evidence,  depositions,  affidavits,  or 
judge's  opinion  is  a  part  of  the  record,  unless 
made  so  by  being  embodied  in  a  bill  of  excep- 
tions or  case  made;  and  neither  the  clerk,  by 
his  certificate,  nor  the  direction  of  the  judge 
himself,  can  be  effective  to  incorporate  these 
things  in  the  record,  in  the  absence  of  statutory 
authority. 

13.  A  motion  to  strike  from  the  transcript 
filed  in  the  case  affidavits,  certificates,  letters, 
and  map  purporting  to  have  been  used  as  evi- 
dence at  the  hearing  below,  but  not  brought  here 
by  case  made  or  bill  of  exceptions,  for  the  rea- 
son that  they  are  not  a  part  of  the  record,  and 
so  are  improperly  filed  in  the  case,  and  to  tax  the 


Digitized  by 


Google 


782 


PAOIFIO  EKPOETBR,  Vol.  41. 


(OU. 


costs  of  maMne  those  portions  of  the  transcript 
to  the  plaintifn,  is  properly  made,  and  will  be 
sustained. 

14.  Evidence  having  been  produced .  at  the 
hearing  below,  and  the  judgment  of  the  conrt 
haring  been  rendered  thereupon,  and  the  evi- 
dence not  having  been  brought  here  b;  a  case 
made  or  bill  of  ezceptiona,  this  court  will  not 
go  into  an  examination  as  to  whether  the  trial 
Judge  erred  in  rendering  the  judgment  which  he 
did.  Every  presumption  is  in  favor  of  the  cor- 
rectness of  the  finding  of  the  trial  court  upon 
the  facts,  if  it  is  a  court  of  general  jurisdic- 
tion, until  the  contrary  is  made  to  affirmatively 
appear. 

15.  Upon  a  motion  for  judgment  upon  the 
pleadings  the  rule  is  that  if  the  motion  has  not 
been  made  in  the  irial  court,  and  the  opposite 

Kr^  thereby  notified  of  defects  which  he  would 
entitled  to  amend  in  furtherance  of  justice, 
and  an  opportunity  afforded  to  the  trial  court  to 
consider  and  pass  upon  the  questions  involved, 
and  the  motion  is  made  for  the  first  time  in  this 
court,  the  party  making  the  motion  is  not  enti- 
tled to  relief,  but  the  judgment  will  be  affirmed 
without  looking  into  the  merits  of  the  action. 

16.  If  an  action  be  prosecuted  in  the  name 
of  the  govemment  upon  the  relation  of  indi- 
viduals, the  individuals  who  thus  prosecute  the 
action  must  be  the  real  parties  in  interest.  If 
the  object  of  the  proceeding  is  to  compel  the 
performsnce  of  a  public  duty,  or  to  restrain  the 
commission  of  a  public  wrong,  the  people  are  re- 
garded as  the  real  party  in  interest;  and  the 
action  must  be  brought  in  the  name  of  the  ter- 
ritory, upon  the  relation  of  the  prosecnting 
officer,  or  upon  the  relation  of  some  member  of 
the  public  who  has  a  personal  interest  in  the 
result.  If  the  relief  is  sought  merely  for  the 
protection  of  private  rights,  the  relator  must 
show  some  special  interest  in  the  matter  in  liti- 
gation, since  he  is  regarded  as  the  real  party. 
His  rights  must  clearly  appear. 

17.  In  an  action  for  the  prevention  of  •  pub- 
lic nuisance,  thp  petition  must  show  that  the 
relators  have  suffered  some  special  or  peculiar 
injury  not  shared  by  the  public  alike,  in  order  to 
sustain  the  action. 

18.  If  suit  is  brought  by  the  United  States  for 
the  protpctlon  of  some  private  interest,  it  must 
appear  that  there  is  some  obligation  subsisting 
under  which  it  is  incumbent  upon  the  United 
States  to  litigate  in  behalf  of  the  public,  or  of 
those  who  offer  themselves  as  relators  in  the 
proposed  litigation.  If  these  conditions  do  not 
appear,  the  litigation  cannot  be  sustained. 

19.  An  amendment  to  an  act  of  congress, 
which,  by  its  provisions,  is  but  an  amendment  to 
a  single  section  of  that  act,  is  made  and  must 
be  accepted  subject  to  all  the  provisions  of  the 
original  act  which  has  been  amended. 

20.  The  fact  that  a  railway  corporation  has 
been  incorporated  under  a  special  act  of  con- 
gress, which  provides  special  conditions  under 
which  the  company  must  accept  the  benefits 
therein  provided,  and  which  provides  for  the 
protection  of  special  Interests^  will  not  prevent 
such  corporation  from  complying  with  a  general 
railway  law  of  this  territory,  and  accepting 
and  availing  itsolf  of  the  benefits  thereof,  when 
the  s|>ecial  conditions  under  which  it  was  ori^- 
oally  incorporated  have  been  fulfilled,  and  when 
the  special  interests  requiring  protection  at  the 
time  of  the  original  incorporation  no  longer  ez- 
bt. 

21.  Tt  cannot  be  claimed  that  this  is  an  ac- 
tion in  which  the  United  States  itself  is  the  real 
party  in  interest  If  it  were  in  fact  so,  and  this 
w  •  proceeding  ic  which  the  United  States  is 
the  real  party  in  interest,  there  would  then  be 
a  misjoinder  of  parties.  The  action  would  be 
the  action  of  the  United  States,  in  which  the 
relators  have  been  improperly  Joined. 

22.  Individual  occupancy  of  land  is  in  pursu- 
ance of  and  a  part  of  the  laws,  customs,  and 
usages  of  the  Inaian  tril>es  who  have  a  right 
of  occupancy  only  upon  the  public  domain  of 
the  United  States  under  executive  order,  aa  it 


is  also'  by  tribes  occupying  such  lanAs  aa  are 
held  in  fee  simple  by  tna  mbea  themaelvee. 

23.  A  provision  of  aa  act  of  congress  em- 
powering a  railway  company  to  locate  its  line 
"by  the  most  feasible  and  practicable  route" 
is  a  provision  intended  for  the  l>enefit  of  the 
railroad  company,  in  order  that  it  may  provide 
for  the  most  economical  line,  and  that  whldt 
would  be  most  beneficial  to  the  commerdal  ob- 
jects and  purposes  which  it  has  in  view  in  con- 
structing its  line,  and  for  the  cheaper  and  more 
advantageous  transportation  of  the  persons  and 
property  of  the  public. 

24.  An  Indian  tribe  having  made  an  agree- 
ment with  the  United  States  upon  September  9, 
1891,  by  which  it  agreed  to  cede  all  its  interest 
in  certain  lands  theretofore  occppied  aa  a  res- 
ervation, and  congress  having  ratified  sncb 
agreement  upon  the  3d  day  of  May,  1893,  and 
certain  allotments  having  been  provided  by 
such  agreement  for  the  individual  Indians  of 
such  tnbe,  and  such  individual  Indians  having 
accepted  such  allotments,  the  interest  of  the 
Indian  tribe  in  the  londs  agreed  to  be  ceded  by 
such  agreement  became  thereby  extinguished. 

(Syllabus  by  the  Court.) 

Ern»  to  district  court,  Pottawatomie  cotinty. 
Afflnned. 

This  is  an  Injnnctloii  proceeding.  In  whld> 
the  plaintiff  below  (plaintiff  In  error  here> 
prayed  that  an  injunction  be  Issued,  command- 
ing each  and  every  of  the  defendants,  their 
officers,  servants,  employ&i,  agents,  contract- 
ors, and  workmen,  and  all  persons  acting  for 
or  representing  the  defendants,  to  refrain  from 
any  further  constructing  or  completing  a  rail- 
road described  in  the  bill  of  complaint,  upon 
the  line  of  its  proposed  location,  as  shown  by 
a  map  filed  tai  the  office  of  the  secretary  of 
the  interior  In  the  year  1894,  and  from  bnild- 
Ing,  constructing,  maintaining,  operating,  (»  In 
■  any  manner  using,  a  railroad  upon  the  loca- 
tion shown  by  said  map,  or  any  other  line  or 
route  whatsoever,  without  the  approval  of  the 
secretary  of  the  Interior  first  being  bad  as- 
provided  by  the  laws  of  the  United  States, 
and  that  upon  the  hearing  of  the  caiue  tb» 
order  be  made  perpetual,  and  for  farther  re- 
lief. The  case  appears  from  the  pleadings 
herewith  given. 

The  bill  of  complaint  was  filed  on  the  19tb 
day  of  March,  1895,  in  the  district  court  for 
Pottawatomie  county.  Third  Judicial  district, 
and  sets  forth  that  the  United  States  of  Amer- 
ica, by  Richard  Olney,  attorney  general  of  the 
United  States,  on  the  relation  of  William  a 
Search,  Samuel  Clay,  Wright  Christian,  Ed- 
ward J.  Kelley,  and  George  A.  Ontcelt,  pre- 
sents this  bin  of  complaint  against  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company,  • 
corporation  organized  and  existing  under  and 
in  pursuance  of  the  provisions  of  the  act  of 
congress  approved  August  24,  1894,  and  enti- 
tled "An  act  to  authorize  purchasers  of  the 
property  and  franchises  of  the  Choctaw  Coal 
and  Railway  Company,  to  organize  a  corpora- 
tion and  to  confer  upon  the  name  all  the  pow- 
ers, privileges  and  franchisee  vested  In  the 
company,"  and  George  S.  Good  and  George  S, 
Good  &  Co.,  a  copartnership. 

Plaintiffs  say:  That  by  act  of  congress  ap- 
proved February  18,  1888,  as  amended  by  the 
act  of  congress  approved  February  13,  18S9, 
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entitled  "An  act  to  amend  an  act  entitled 
'An  act  to  authorize  the  Choctaw  Coal  and 
Railway  Company  to  conatrnct  and  <^er- 
ate  a  railway  through  the  Indian  Territo- 
ry,' and  for  other  purposes,"  approved  Feb- 
niary  18,  1888,  the  Choctaw  Coal  &  Railway 
Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Minnesota, 
was  granted  a  right  of  way  for  a  raUroad, 
'With  the  right  of  locating,  constructing,  own- 
ing, equipping,  operating,  using,  and  maintain- 
ing a  railway,  telegraph,  and  telephone  line 
through  the  Indian  Territory,  beginning  at  a 
point  on  Red  River,  * ,  *  *  in  the  Indian 
Territory,  and  running  thence,  by  the  most  fea- 
sible and  practicable  route  through  the  said 
Indian  Territory,  to  a  point  on  the  east  boun- 
dary line  immediately  contiguous  to  the  west 
boundary  line  Of  the  state  of  Arkansas,  also 
a  branch  line  of  railroad  to  be  constructed 
Irom  the  most  suitable  point  on  the  main  line 
for  obtaining  a  feasible  and  practiciable  route. 
In  a  westerly  or  northwesterly  direction,  to 
the  leased  coal  v^ns  of  the  Choctaw  Coal  & 
Railway  Company,  in  Tobuclssey  county,  Choc- 
taw Nation,  and  thence,  by  the  most  feasible 
and  practicable  route,  to  an  Intersection  with 
the  Atchison,  Topeka  &  Santa  F6  Railway  at 
the  most  convenient  point  between  Halifax 
station  and  Ear  creek,  otherwise  known  as  tlie 
"North  Fork  of  the  Canadian  River,"  and  that 
in  and  by  said  act  of  congress,  as  so  amended. 
It  is  provided  that  the  said  Choctaw  Coal  & 
Railroad  Company  should  cause  maps  show- 
ing the  route  of  Its  located  lines  through  said 
territory  to  be  filed  In  the  office  of  the  secre- 
tary of  the  interior,  and  that  the  location  of 
said  lines  should  be  approved  by  the  secre- 
tary of  the  Interior,  In  sections  of  25  miles, 
before  the  construction  of  any  saCh  section 
should  be  begun.  That  the  point  of  Junction 
of  the  branch  line  of  the  said  Choctaw  Coal  & 
Railway  Company  with  the  Atchison,  Topeka 
&  Santa  F6  Railway,  as  selected.  Is  locat- 
ed in  wliat  la  now  Oklahoma  county,  in  Okla- 
homa territory,  formerly  constituting  a  part 
of  the  Indian  Territory.  By  subsequent  acts 
of  congress  the  time  for  the  completion  of 
said  raUroad  lines  was  extended  until  Febru- 
ary of  the  year  1896.  In  the  year  1890  the 
Choctaw  Coal  &  Railway  Company  filed  in 
the  office  of  the  secretary  of  the  Interior  a 
map  of  the  fourth  section  (of  25  miles  «■  there- 
abouts) of  Its  said  branch  road,  extending 
from  its  main  line  to  the  proposed  junction 
with  the  Atcliison,  Topeka  &  Santa  F6  Rail- 
way; but  the  map  and  the  location  of  section 
4,  as  shown  thereby,  were  never  approved  by 
the  secretary  of  the  Interior,  nor  was  any  ac- 
tion ever  taken  by  the  secretary  of  the  interior 
in  relation  thereto,  nor  was  any  effort  ever 
made  by  the  Choctaw  Coal  &  Railway  Com- 
pany to  build  thereon,  but  on  the  contrary  the 
matto-  on  the  said  map,  and  of  the  location  of 
tlie  said  road  as  therein  deBcriI>ed,  has  l)een 
suffered  to  lapse  and  become  of  no  legal  ef- 
fect That  the  Choctaw  Coal  &  Railway  Com- 
pany having  become  insolvent,  as  recited  in 


the  aforesaid  act  of  congress  of  August  24,. 

1894,  the  right  of  way,  property,  and  fran- 
chises of  the  Choctaw  Coal  &  Railway  Com- 
pany were  sold  under  judicial  process  and  de- 
cree of  a  court  having  jurisdiction  in  the  prem- 
ises; and  thereupon  the  purctiasers  at  the  said 
judicial  sale, and  acting  underand  by  vlrtueof 
the  provisions  of  the  act  of  congress  of  August 
24,  1894v  organized,  in  accordance  with  said 
provisions,  the  defendant  corporation  the  Choc- 
taw, Oklahoma  &  Gulf  Railway  Company,— 
whereby,  the  complaint  insisted,  the  Choctaw, 
Oklahoma  &  Oulf  Railway  Company  suc- 
ceeded to,  and  became  the  owners  of,  the  said 
Choctaw  Coal  &  Railway  Company,  and  be- 
came bound  by  the  same  limitations  and  pro- 
visions of  law  in  regard  to  the  use,  enjoyment, 
and  exercise  of  the  same  that  had  been  ob- 
ligatory upon  the  Choctaw  Coal  &  Railway 
Company.  That  the  Choctaw,  Oklahoma  & 
Gulf  Railway  Company  did  not  claim  to  pos- 
sess any  corporate  right,  franchise,  or  privi- 
lege other  than  it  derives  from  the  aforesaid 

acts  of  congress.     TiMt  on  or  about  the 

day  of  Decemljer,  in  the  year  1894,  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company  filed 
In  the  office  of  the  secretary  of  the  interior. 
In  compliance  with  the  provisions  of  the  afore- 
said acts  of  1888,  a  map  of  the  route  and  loca- 
tion of  the  fourth  section  of  its  proposed  line 
of  railway,  from  its  main  line  to  the  junction 
with  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way, of  which  said  map  and  location  proof 
was  to  be  made,  which  section  begins  at  or 
about  section  4,  township  11  N.,  range  2  E.  of 
the  Indian  meridian,  in  Oklahoma  county,  ter- 
ritory of  Oklahoma,  and  thence,  running  In  an 
easterly  or  slighUy  southeasterly  direction, 
about  6  miles,  tlirongh  the  county  of  Oklaho- 
ma, and  about  7%  miles  through  the  Klckapoo 
Indian  Reservation,  and  about  11  miles  in  Pot- 
tawatomie county.  In  said  territory  of  Okla- 
homa. That  the  map  and  the  location  of  rail- 
way thereby  exhibited  have  never  tieen  ap- 
proved by  the  secretary  of  the  interior,  nor 
has  his  consent  f<Hr  construction  of  the  branch 
line  of  railway  upon  the  route  indicated  ever 
been  granted;  but  on  the  contrary,  and  on  or 
about  the  15th  day  of  February,  1895,  the  sec- 
retary of  the  Interior  did  disapprove,  in  part, 
the  proposed  location,  by  writing  on  the  map, 
over  his  signature,  the  words  and  figures: 
"Department  of  the  Interior,  February  15th, 

1895.  The  within  map  Is  hereby  disapproved, 
except  where  said  line  coincides  with  the  line 
shown  upon  the  original  map  of  the  fourth 
section,  filed  in  the  Indian  office  in  1890. 
Hoke  Smith,  Secretary."  Tliat  the  original 
nxap  of  the  fourth  section,  thus  referred  to  by 
the  secretary  of  the  interior  as  having  been 
filed  in  1890,  is  the  unapproved  map,  hereto- 
fore referred  to,  of  the  Choctaw  Coal  &  Rail- 
way Company,  with  which  the  location,  as 
shown  by  the  map  of  the  defendant  railroad 
company  filed  In  1894,  does  not  coincide 
throughout,  but,  on  the  contrary,  widely  de- 
parts therefrom,  from  and  between  section 
35,  township  10  N.,  range  4  E.  of  the  Indian 
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meridian,  In  Oklahoma  territory,  in  Pottawat- 
omie county,  and  section  36,  township  11  N., 
range  2  E.  of  the  Indian  meridian,  in  Okla- 
homa county,  said  divergent  line  passing 
through  the  Klckapoo  Indian  Reservation. 

The  complainant  further  shows  that  no  map 
of  the  location  of  the  fourth  section  of  the 
railroad  has  been  approved,  in  whole  or  in 
part,  by  the  secretary  of  the  interior.  And 
the  plaintiff  alleges  and  charges  tliat,  under 
the  acts  of  congress  aforesaid,  it  was  and  is 
not  lawful  for  the  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company  to  construct  Its  railroad  rsp- 
on  the  location  so  disapproved  as  aforesaid, 
or  upon  any  part  of  the  fourth  section  thereof, 
or  In  any  location,  without  the  approval,  au- 
thority, and  consent  of  the  secretary  of  the  in- 
terior, for  that  purpose  to  be  first  had  and 
obtained.  Nevertheless,  in  disregard  of  said 
dlsapprovai  and  without  any  approval  by  the 
secretary  of  the  Interior  of  the  location  shown 
by  the  map  of  1894,  the  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company,  its  officers,  agents, 
and  employes,  and  the  said  o^her  defendants, 
who  are  contractors  with  and  under  the  said 
last-named  railroad  company  for  the  perform- 
ance of  certain  labor  or  the  furnishing  of  ma- 
terial, or  both,  in  the  construction  of  said  road, 
have  begun  the  construction  of  said  road  up- 
on the  location  of  section  4,  as  shown  by  the 
map  of  1894,  and  have  cut  and  removed  tim- 
ber from  the  location,  and  have  graded  the 
line  upon  the  location,  or  portions  thereof, 
upon  the  said  section,  as  well  as  upon  that 
imrt  thereof  disapproved  by  the  secretary  of 
the  interior  as  aforesaid,  as  upon  that  part  of 
the  section  whereupon  the  location,  while  not 
affirmatively  disapproved,  has  not  been  ap- 
proved, and  the  defendants,  their  officers, 
agents,  and  employes,  and  servants,  are  now 
<-onstructlng  the  railroad  upon  section  4,  and 
are  threatening  to  and  intending  to  con- 
tinue such  construction  thereon  to  comple- 
tion, and  the  railroad  company  threatens  to 
use  and  operate  the  road,  when  constructed, 
over  and  upon  section  4,  with  Its  engines  and 
<-ars,  for  the  transportation  of  passengers  and 
freight  in  the  conduct  of  its  railroad  business. 
Tliat  such  construction  has  been  over,  across, 
and  upon  public  highways;  some  of  the  high- 
ways being  In  Pottawatomie  county,  and  oth- 
ers In  Oklahoma  county,  and  others  In  the 
Klckapoo  Indian  Reservation;  said  Klckapoo 
Indian  Uepervation  being  surveyed  lands  of 
the  United  States,  divided  into  townships, 
sections,  and  quarter  sections;  and  that  said 
highways  in  each  of  the  said  counties  are,  and 
for  several  years  last  past  have  been,  dedicat- 
ed to  public  use  as  public  roads.  Complain- 
ant charges  that  the  construction  of  the  rail- 
road by  the  defendants,  and  each  of  them, — 
both  the  part  already  done,  and  also  that 
part  threatened  and  contemplated  to  be  con- 
structed,—Is  an  encroachment  upon  the  lands 
of  the  United  States,  an  invasion  of  the  rights 
of  the  United  States  in  said  lands  and  high- 
ways, an  injury  to  the  right  of  use  by  the 
public  of  such  highways,  and  is  a  public  nui- 


sance. The  section  of  road  in  question  ex- 
tends from  and  between  section  16,  township 
19  N.,  range  5  W.  of  the  Indian  meridian,  in 
Pottawatomie  county  to  section  4,  township 
11  N.,  of  range  2  B.  of  said  Indian  meridian, 
in  Oklahoma  county,  and  the  proposed  loca- 
tion of  said  section,  as  shown  by  the  map  of 
1894,  runs  over  and  across  section  16,  town- 
ship 0  N.,  range  5  E.  of  the  Indian  meridian, 
and  section  36  in  township  10  N.,  range  4  B. 
of  ttie  Indian  meridian,  known  as  "Public 
School  Lands,"  and  part  of  the  lands  of  the 
United  States,  l>oth  sections  lying  in  Potta- 
watomie county,  and  also  through  the  allot- 
ments of  lands  to  Samuel  Wilson,  Japtha  Wil- 
son, and  others,  all  being  Indians,  holding 
their  allotments  as  members  of  the  Shawnee 
and  Pottawatomie  Indian  tribes,  from  the 
United  States,  under  contracts,  and  by  pat- 
ents similar  in  provision  and  character,  to 
those  hereinafter  deacriljed  as  made  with,  and 
granted  to,  the  Klckapoo  Indians;  said  con- 
tracts being  made  in  the  year  1890,  and  the 
patents  providing  for  a  trusteeship  by  the 
United  States,  and  a  restriction  of  the  pow- 
ers of  the  Indians  to  convey  or  incumber  such 
allotments  for  25  years  thereafter,  under 
which  contracts  and  patents  said  Indians  yet 
hold  their  respective  allotments,  said  allot- 
ments being  In  Pottawatomie  county;  also 
through,  over,  and  across  section  36,  township 
11,  range  2  E.  of  the  Indian  meridian.  In  Ok- 
lahoma cotmty,  known  as  "public  school 
lands,"  and  parts  of  the  land  of  the  United 
States.  That  the  land  in  the  Klckapoo  In- 
dian Resei'vatlon  over  which  the  proposed 
line  Is  Intended  to  pass  has,  under  agreement 
made  by  the  United  States  with  the  Klckapoo 
Indian  tribe  dated  June  21,  1891,  and  ratified 
and  set  out  In  the  act  of  congress  approved 
March  3,  1893,  been  allotted  to  members  of 
the  Indian  tribe,  except,  to  wit,  one  section, 
which  remains  the  property  of  the  United 
States.  That  under  the  contract  between  the 
United  States  and  the  Klckapoo  Indians  the 
patents  for  the  lands  so  allotted  (some  of  them 
have  been,  and  others  are  to  be.  Issued  to  said 
Indians)  are  made  with  the  condition  that 
the  United  States  shall  hold  these  lands  in 
trust  for  the  patentees  for  the  period  of  2a 
years  from  the  date  of  the  contract  (or  pat- 
ent), at  the  end  of  which  period,  unless  such 
period  is  extended  by  the  president  of  the 
United  States,  patents  in  fee  simple  shall  be 
Issued  to  said  allottees,  respectively,  who  are 
prohibited,  during  the  continuance  of  the  said 
25  j'ears,  from  alienating  any  part  of  the  said 
lands.  Tliat  said  allotments  are  yet  held  by 
the  said  Indians  under  the  contract  and  act 
of  congress.  That  said  Klckapoo  Indian  Res- 
ervation has  not,  by  proclamation  of  the  pres- 
ident of  the  United  States,  been  restored  to 
the  public  domain. 

The  bill  of  complaint  closes  with  the  prayer 
for  relief,  as  set  forth  above,  and  is  signed 
by  Richard  Olney,  attorney  general,  and  is 
verified  by  the  relators,  severally  and  respec- 
tively, as  true,  except  as  to  the  maps,  con- 
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tracts,  and  agreements  with  the  Kickapoos, 
and  acts  of  congress,  which  are  verlfled  npon 
knowledge  and  belief. 

Thereupon,  and  In  connection  with  the  bill 
of  complaint  the  relators  filed  their  agree- 
ment and  obligation  in  this  court  in  the  fol- 
lowing terms,  after  entitling  the  obligation 
and  agreement  with  the  title  of  the  cause; 
"William  S.  Search,  Samuel  Clay,  Wright 
Christian,  and  George  A.  Outcelt,  and  Ed- 
ward J.  Kelley  hereby  agree  that  their  names 
shall  be  used  as  relators  in  the  above-entitled 
cause,  and  that  they  will  be  responsible  to 
the  United  States  for  Its  costs  Incurred  there- 
in. [Signed]  William  S.  Search.  Samuel 
Clay.  Wright  Christian.  Edward  J.  Kelley. 
G.  A.  Outcelt." 

Summons  issued  upon  the  same  day  upon 
which  the  petition  was  filed,  and  upon  the 
next  (the  20th  day  of  May.  1895)  a  temporary 
injunction  was  granted  as  prayed,  and  was  is- 
sued by  the  clerk,  the  original  of  which  has, 
as  stated  in  the  transcript,  been  lost,  and  a 
copy  of  which  cannot  be  supplied.  The  de- 
fendant the  Choctaw,  Oklahoma  &  Gulf  Bail- 
road  Company  fijed  its  answer  herein  upon 
the  17th  day  of  April,  1805,  in  the  following 
terms: 

"Come  now  the  defendants,  and,  for  sepa- 
rate answers  to  the  petition  in  this  cause,  sev- 
erally deny,  all  and  singular,  the  allegations 
therein  contained  except  such  as  are  herein- 
after expressly  admitted,  and  aver  that  they 
have  a  full  and  complete  answer  to  the  peti- 
tion filed  herein,  and  aver: 

"(1)  That  by  virtue  of  the  powers  con- 
ferred upon  the  railroad  company  by  the  act 
of  congress  approved  August  24,  1894,  and 
the  conveyance  made  in  pursuance  of  the  de- 
cree of  the  United  States  court  in  the  Indian 
Territory  and  of  Oklahoma  territory,  the 
said  company  was  invested  and  empowered 
with  full  authority  to  locate  its  line  of  rail- 
road in  Oklahoma  territory,  without  any  su- 
pervision or  Interference  whatever  by  the 
secretary  of  the  interior.  That  under  the  act 
of  February  18,  1888,  conferring  upon  the 
Choctaw  Coal  &  Bailway  Company  the  right 
to  build  said  lines,  and  under  the  laws  of  the 
territory  of  Oklahoma,  to  all  of  which  rights 
the  defendant  company,  under  the  act  of  Au- 
gust 24,  1894,  succeeded,  the  defendant  was 
invested  with  the  sole  right  of  locating  said 
line,  and  the  secretary  of  the  interior  bad  no 
legal  right  to  approve  or  disapprove  said  lo- 
cation. 

"(2)  That  immediately  after  the  passage  of 
the  act  of  August  24,  1884,  and  in  pursuance 
of  said  act,  and  by  virtue  of  the  powers  con- 
ferred upon  it  by  said  act,  the  defendant  the 
Choctaw,  Oklahoma  &  Gulf  Bailroad  Com- 
pany began  to  make  surveys  between  South 
McAllister  and  Oklahoma  City  for  the  pur- 
pose of  making  a  location  of  the  railroad  it 
was  authorized  to  build  under  said  act,  and 
to  secure  the  most  feasible  and  practicable 
route  for  the  same.  And  on  or  about  Novem- 
ber 1,  1884,  the  engineers  of  the  company 


made  a  selection  of  the  line  covered  by  the 
map  number  four  in  question,  and  reported 
the  same  to  the  company,  which  line  was 
afterwards  adopted  and  approved  by  the 
board  of  directors  of  said  company.  That 
said  line  was  on  the  most  feasible  and  prac- 
ticable route,  and  was  the  shortest  and 
cheapest  available  route  between  said  points. 
That  the  location  was  made  by  said  company 
In  good  faith,  governed  solely  by  a  desire  to 
secure  the  shortest  and  best  line. 

"(3)  Notwithstanding  the  fact  that  the  sec- 
retary of  the  Interior  had  no  legal  authority 
in  the  premises,  he  assumed  the  right  to  con- 
trol the  location  of  the  said  line  in  Oklahoma 
territory,  and  after  the  company  bad  made 
its  location,  and  had  commenced  work  on  the 
same,  the  secretary  requested  the  company 
to  submit  to  him  a  map  of  its  location  over 
the  twenty-five  miles  in  question,  for  his  ap- 
proval, '  and  at  the  same  time  notified  the 
company  that  he  would  not  permit  it  to  con- 
struct any  portion  of  its  road  without  his  ap- 
proval. And  while  the  company  did  not  ad- 
mit the  secretary's  authority  to  in  any  way 
control  the  location  of  its  line  In  Oklahoma 
territory,  or  concede  or  admit  the  obligation 
or  necessity  of  securing  his  approval,  yet.  In 
deference  to  the  wishes  of  the  secretary,  it 
submitted  to  him  the  map  of  the  location  in 
question,  knowing  that  the  line  selected  was 
the  shortest,  most  feasible  and  practicable, 
and  knowing  that  it  could  in  no  way  preju- 
dice its  rights,  and  believing  that  the  only 
object  of  the  secretary  was  to  secure  the 
most  fea8il>le  and  practicable  route,  it  did 
then  file  with  the  secretary  a  map  of  the 
twenty-five  mile  section  in  controversy, 
which  map  is  the  one  referred  to  in  the  peti- 
tion filed  in  this  cause.  At  about  this  time 
the  relators  in  this  case,  who  constituted  a 
committee  said  to  represent  the  town  of  Te- 
cumseh,  in  Oklahoma  territory,  through  their 
counsel,  asked  the  secretai?  to  withhold  ap- 
proval of  the  map  upon  the  ground  that  a 
line  could  be  located  through  the  town  of 
Tecumseh,  which  would  be  no  more  expen- 
sive, and  would  I>e  as  practicable  and  feasi- 
ble as  the  line  which  the  company  had  lo- 
cated. The  secretary  then  appointed  a  time 
for  the  hearing  of  the  matter,  at  which  time 
the  counsel  for  the  relators  affirmed  that  a 
line  ttirough  Tecumseh  could  be  located, 
which  would  be  as  short  and  as  cheap  as  the 
company's  line,  which  statement  was  denied 
upon  behalf  of  the  company,  and  thereupon 
the  secretary  of  the  interior  stated  that  in 
view  of  these  conflicting  statements  he  would 
I>e  glad  to  obtain  a  report  from  an  engineer 
to  be  selected  by  him,  which  suggestion  was 
approved  and  acquiesced  in  by  the  parties; 
and  thereupon,  at  the  secretary's  request,  the 
representatives  of  the  relators  and  of  the 
company  Joined  in  a  telegram  to  James  Dun, 
chief  engineer  of  the  Atchison,  Topeica  & 
Santa  F6  Railroad  Company,  requesting  him 
to  designate  an  engineer  to  make  the  exam- 
ination suggested  by  the  secretary,  and  to 
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report  the  results  thereof,   and   thereupon 
auch  telegram  was  sent,  In  the  form  follow- 
ing, which  telegi'am  was  prepared  and  dic- 
tated by  the  secretary  himself:     'Washing- 
ton, Dec.  20, 1895.    James  Dun,  Atchison,  To- 
peka  &   Santa  Fd  Railroad,  Topeka,  Kas.: 
Upon  the  application  of  the  Choctaw  Rail- 
road for  approval  of  Its  map,  objection  has 
been  made  by  the  people  of  Tecnmseh.    The 
line  proposed  by  the  Choctaw  road  runs  six 
miles  north  of  Tecnmseh,  and  the  claim  is 
made  that  It  is  four  miles  shorter,  and  costs 
About  two   hundred   thousand  dollars  less, 
than  a  line  running  through  Tecnmseh.    The 
secretary  desires  to  know  whether  this  line 
Is  more  feasible  and  practicable  than  a  line 
through  Tecnmseh,  and  to  what  extent,  If 
any,  it  is  cheaper  and  shorter;  also,  what  dif- 
ference will  be  required  between  the  two 
lines,  as  to  grade.     The  secretary  decided  to 
refer  this  question  to  a  competent  engineer, 
And,  with  his  approval,  we  request  that  you 
name  such  engineer  to  act  in  conjunction 
with  Mr.  J.  P.  Hinckley,  chief  engineer  of 
the    Choctaw    Railroad,    whose    address    is 
South  McAllister,  Indian  Territory.    Will  you 
please  name  such  engineer  as  soon  as  possi- 
ble, and  advise  Mr.  Hinckley;  Mr.  Horace 
Speed,  at  Guthrie,  Oklahoma;  and  Oeorge  A. 
Ontcelt,  at  Tecumseh,  sending  telegram  to 
latter  place  by  Norman,  Oklahoma.    Horace 
Speed.    Francis  I.  Gowan.'   That  at  the  said 
hearing,  and  prior  to  the  sending  of  the  tele- 
gram, and  after  the  parties  had  agreed  to 
the   suggestion  for  an  indQ)endent   investi- 
gation, the  secretary  declared  and  stated  that 
if    the    investigation    showed    that    a    line 
through  Tecumseh  would  be  either  material- 
ly more  expensive,  or  materially  longer,  that 
he  would  then  approve  the  line  as  located  by 
the  company.    Afterwards,  on  the  26th  day 
of  December,  1894,  the  secretary  of  the  inte- 
rior sent  to  James  Dun  the  following  tele- 
gram:    'Washington,  Dec.  26,  iSdi.     James 
Dun,  Chief  Engr.  A.,  T.  &  S.  P.  R.  R.,  Tope- 
ka, Kansas:     There  is  a  difference  between 
the  Choctaw,  Oklahoma  &  Gulf  Road  and  the 
people  of  Tecumseh  in  regard  to  the  location 
of  their  line.     I  have  determined,  after  con- 
ference with  the  representatives  of  both  par- 
ties, to  request  you  to  appoint  an  engineer 
to  go  over  these  lines  with  the  Choctaw  engi- 
neer, and  report  to  me  the  dlfTerence  in  cost 
and  distance  between  the  two  lines.     This 
will  probably  require  -work  of  twenty-five 
miles  of  road.     Two  lines  have  been  run  by 
the  railroad  in  the  neightwrhood  of  Tecum- 
seh.    It  Is  claimed  by  the  railroad  authori- 
ties that  the  one  six  miles  north  of  Tecumseh 
Is  four  miles  shorter,  and  will  cost  In  the 
neighborhood  of  $200,000  less  than  the  road 
through  or  near  Tecumseh.     Please  notify 
the  chief  engineer  of  the  Choctaw  road,  by 
wire,  of  your  selection,  and  where  your  engi- 
neer will  meet  him;  also,  notify  the  mayor 
of  Tecumseh.    Hoke  Smith,  Secretary.'    Pur- 
suant to  the  request  contained  in  said  tele- 
gram, one  H.  L.  Marvin  was  named  by  the 


said  Dun  as  the  engineer  to  make  the  exam- 
ination in  question,  and  after  the  sending  of 
said  telegram  the  secretary  requested  one  W. 
T.  Griswold,  an  engineer  attached  to  the  Geo- 
logical Survey,  in  Washington,  to  act  in  con- 
Junction  with  the  said  Marvin  In  making  an 
examination. 

"(4)  That,  as  soon  as  the  suggestion  by  the 
secretary  for  an  Independent  investigation 
and  report  was  agreed  to  by  the  parties,  the 
relators,  under  the  instruction  of  their  chief 
counsel,  employed  a  private  engineer  (one  P. 
G.  Bums)  to  survey  the  line  through  Tecnm- 
seh, who  Immediately  commenced  the  survey 
of  said  line,  and  when  the  said  Marvin  and 
Griswold  arrived  on  the  ground,  finding  that 
the  said  Bums  had  the  survey  of  his  line 
nearly  completed,  and  being  satisfied  from 
the  topography  of  the  country,  and  from  the 
results  of  the  survey  of  said  Bums,  that  the 
same  could  not  help  showing  the  Impracti- 
cability of  the  line  through  Tecumseh  as  com- 
pared with  the  company's  line,  they  did  not 
make  any  independent  survey  themselves, 
but  confined  theh:  Investigation  to  a  personal 
examination  of  the  country,  and  when  the 
survey  of  said  Bums  was  completed  they 
took  his  figures  as  to  the  length  and  cost  of 
said  line,  and  based  their  report  thereon, 
which  figures  as  to  the  length  and  cost  of 
said  line  the  company  did  not,  and  it  does 
not  now,  accept  as  correct,  but  both  of  said 
reports  showed  conclusively  that  the  line 
through  Tecumseh  was  both  materially  long- 
er and  more  expensive  than  the  company's 
located  line;  and  thereupon  the  secretary 
stated  to  the  representative  of  the  company 
that  these  reports  had  satisfied  him,  and  that 
he  ought  not  consider  a  line  through  Tecum- 
seh. and  that  he  would,  therefore,  give  no  fur- 
ther consideration  to  such  a  line. 

"(5)  And  thereupon  the  relators  again, 
through  their  representative  or  counsel,  ap- 
peared before  the  secretary  for  the  purpose 
of  endeavoring  to  induce  him  to  still  withhold 
his  approval  of  the  map  of  location  filed  by 
the  company,  upon  the  ground  that  another 
line,  which  would  pass  about  three  and  a, 
half  miles  distant  from  the  town  of  Tecum- 
seh, known  as  the  'line  south  of  the  river,' 
was  an  equally  practicable  line;  and  there- 
upon the  .secretary,  notwithstanding  his  dec- 
laration that  he  would  approve  the  company's 
line  if  the  line  through  Tecumseh  proved  to 
be  longer  or  more  practicable,  did  give  fur- 
ther consideration  to  the  matter  of  approving 
said  line,  and  finally  agreed  that  if  the  said 
relators  would  procure  for  the  company,  free 
of  all  cost  to  it,  the  right  of  way  on  the  line 
south  of  the  river,  suggested  by  them,  that 
he  would  decide  whether  or  not  he  would  ap- 
prove the  company's  line,  and  gave  the  re- 
lators two  weeks*  time  within  which  to  se- 
cure said  right  of  way,  and  suspended  all 
further  action  upcm  said  matter  for  that  time. 
"(6)  That,  at  the  expiration  of  the  time  al- 
lowed by  the  secretary  for  this  purpose,  the 
said  relators  were  able  to  procure  deeds  for 
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only  a  small  portion  of  the  right  of  way 
which  they  bad  secured,  and  even  the  deeds 
produced  were  shown  to  have  been  executed 
under  such  circumstances  as  would  have 
made  them  illegal  and  worthless  as  convey- 
ances, had  the  company  thereafter  undertak- 
en to  construct  its  railway  on  said  line; 
but  notwithstanding  the  fact  that  the  com- 
pany had  then  secured  the  right  of  way  on 
its  located  line,  and  had  a  large  portion  of 
the  same  graded,  and  notwittistanding  sub- 
stantially all  the  allottees  on  the  proposed 
line  south  of  the  river  were  objecting  and 
protesting  against  the  construction  of  the 
road  over  their  lands,  and  notwithstanditag 
the  flact'that  the  relators  bad  utterly  failed 
to  procure  the  right  of  way  as  proposed  by 
the  secretary,  and  notwithstanding  the  fur- 
ther fact  that  the  proposed  line  south  of  the 
river  was  deemed  by  all  concerned  to  be 
three-fourths  of  a  mile  longer  than  the  com- 
pany's located  line,  yet  the  secretary  of  the 
interior  still  continued  to  bold  the  matter  of 
the  approval  of  said  map  under  considera- 
tion, until,  finally,  on  the  15tb  day  of  Feb- 
ruary. 1895.  he  returned  to  the  defendant 
company  the  map  in  question,  with  the  fol- 
lowing indorsement:  "Department  of  the  In- 
terior, February  15,  1895.  The  within  map 
is  hereby  disapproved,  except  where  said  line 
coincides  with  the  line  shown  upon  the  origi- 
nal map  of  the  fourth  section  filed  In  the 
Indian  office  In  1890.  Hoke  Smith,  Secre- 
tary.' 

"(7)  The  defendant  company  further  aver- 
red that  after  the  declaration  made  by  the 
secretary,  that  he  would  approve  the  com- 
pany's line  If  one  through  Tecumseh  was 
found  to  be  Impracticable,  the  work  of  grad- 
ing the  line  as  located  by  the  company  was 
continued.  In  reliance  upon  said  declara- 
tion by  the  secretary,  and  upon  the  belief, 
which  turned  out  to  be  well  founded,  that  the 
reports  of  the  engineers  would  show  that  the 
line  through  Tecumseh  was  Impracticable; 
and  said  twenty-flve  miles  has  been  about 
four-fifths  graded,  at  an  expense  of  about 
eighty  thousand  dollars,  which  sum  would  be 
wholly  lost  to  the  company  should  It  be  pre- 
vented from  bnilding  upon  such  a  line.  Aft- 
er the  secretary  became  convinced  that  the 
location  of  the  line  through  Tecumseh  was 
out  of  the  question,  and  after  he  had  aban- 
doned all  idea  of  trying  to  compel  the  com- 
pany to  build  through  Tecumseh,  the  only 
reason  stated  by  him  to  the  representatives 
of  the  company  for  withholding  the  approval 
of  the  said  map,  and  for  finally  disapproving 
the  same,  was  that  he  wished  to  prevent  the 
railroad  from  being  built  through  the  town 
of  Shawnee,  which  was  situated  upon  the 
line  as  located  by  the  company,  and  this 
because  he  did  not  want  the  company  to  de- 
rive any  benefit  or  advantage  from  the  In- 
crease in  value  of  certain  lands  which  had 
been  conveyed  to  the  company  by  property 
owners  of  the  town  of  Shawnee  for  the  pur- 
pose of  aiding  and  assisting  the  company  In 
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'  the  construction  of  its  railroad.  At  no  time 
did  the  secretary  assert  or  claim  that  the  line 
located  by  the  company  was  not  the  shortest 
and  most  correct  line  that  could  be  adopted, 
but,  on  the  contrary,  admitted  the  same,  and 
all  the  reports  which  he  had  upon  the  subject 
showed  this  to  be  the  fact,  and  no  other  rea- 
son did  in  fact  exist  than  the  determination 
on  the  part  of  the  secretary  to  deprive  the 
company  of  the  benefit  of  the  free  gift  of 
lands  in  the  town  of  Shawnee." 

Wherefore  the  defendants  averred  that, 
even  conceding  the  propriety  and  necessity 
of  the  company's  securing  the  approval  of  its 
line  by  the  secretary  of  the  interiw,  the  ac- 
tion of  the  secretary  in  disapproving  said  lo- 
cation was  without  legal  justification;  and 
defendants  further  averred  that  after  his  dec- 
laration as  aforesaid,  and  the  company's  re- 
liance thereon,  the  secretary  of  the  interior 
was  stopped  from  thereafter  disapproving 
said  line,  and,  as  a  matter  of  law,  must  be 
held  to  have  approved  the  same,  so  far  as  it 
atfects  the  question  of  the  company's  right 
to  construct  its  railroad  over  the  said  25-mlle 
section. 

Furthw  answering,  the  defendants  admit- 
ted the  enactment  of  the  acts  of  congress  ap- 
proved, respectively,  August  24,  1884,  Feb- 
ruary IS,  1888,  February  13,  1889,  February 
21,  1891,  and  January  22,  1894;  the  insolven- 
cy of  the  Choctaw  Coal  &  Railway  Company, 
and  the  purchase  of  its  property  by  the  de- 
fendants, as  authorized  by  the  act  of  con- 
gress of  August  24,  1894,  and  the  extension 
of  time  for  the  construction  of  the  railroad 
therein  authorized  to  February  18, 1896;  and 
alleged  that  all  of  said  acts  of  congress  are, 
by  the  above  references,  made  a  part  of  the 
defendants'  answer.  Defendants  further 
averred  that  the  said  Choctaw  Coal  &  Rail- 
way Company  and  defendant  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company  were 
by  said  acts  of  congress,  in  addition  to  the 
grants  enumerated,  granted  the  right  to  take 
and  use,  for  all  the  purposes  of  a  railway, 
a  right  of  way  100  feet  in  width  through 
said  Indian  Territory  for  said  main  line,  and 
through  said  Indian  and  Oklahoma  Terri- 
tories for  said  branch  line,  and  to  take  and 
use  a  strip  of  land  200  feet  in  width,  for  a 
length  of  3,000  feet,  in  addition  to  the  right 
of  way,  for  stations,  for  every  10  miles  of 
road,  and  to  construct,  use,  and  maintain  such 
turn-outs,  branches  and  sidings,  and  exten- 
sions as  said  companies  may  deem  to  their 
Interest  to  construct  along  and  upon  the 
right  of  way  and  depot  grounds.  Defendants, 
further  answering,  averred:  That  said  Choc- 
taw Coal  &  Railway  Company,  before  the 
sale  and  transfer  of  said  ralbroad  and  prop- 
erty as  aforesaid,  and  prior  to  May  2,  1890, 
located  sections  1,  2,  and  3  of  said  branch 
road  wholly  within  Oklahoma  territory.  Sec- 
tion 1  begins  at  the  west  end  of  section  4, 
and  extends.  In  a  westerly  or  northwesterly 
direction  a  distance  of  25  miles.  Section  2 
begins  at  the  west  end  of  section  1,  and  ex- 
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tends,  in  a  weaterly  or  northwesterly  direc- 
tion, a  distance  of  25  miles.  Section  3.  liegius 
at  the  west  end  of  section  2,  and  extends,  in 
a  westerly  or  northwesterly  direction,  a  dis- 
tance of  nearly  15  miles.  That  before  said 
sale,  and  prior  to  Hay  2,  1890,  said  company 
caused  maps  showing  the  route  of  its  said 
located  line  over  sections  1,  2,  and  3  to  be 
filed  in  the  oflSce  of  the  secretary  of  the  in- 
terior, which  locations  were  by  him  ap- 
proved. That,  prior  to  said  sale,  said  com- 
pany located  25  miles  of  the  said  branch  of 
the  road,  beginning  at  the  east  «id  thereof, 
In  the  Indian  Territory,  and  extending,  in  a 
westerly  or  northwesterly  direction,  said  dis- 
tance,— the  same  being  section  9,— and  caused 
a  map  showing  the  route  of  its  said  located 
line  to  be  filed  in  the  office  of  the  secretary 
of  the  interior,  who  approved  said  location. 
That,  subsequent  to  said  sale,  the  defendant 
the  Choctaw,  Oklahoma  &  Gulf  Railroad 
Company  located  Its  said  line  from  the  west 
end  of  section  9  to  the  east  end  of  section  4, 
and  caused  maps  showing  the  route  of  said 
located  line  to  be  filed  in  the  office  of  the  sec- 
retary of  the  interior,  which  were  approved 
by  him.  Said  sections  were  numbered  5,  6, 
and  8,  respectively,  and  are  wholly  within 
the  boundaries  of  the  Indian  Territory,  and 
were  also  filed  in  the  offices  of  the  principal 
chiefs  of  the  nations  or  tribes  of  Indians 
tlirough  whose  lands  said  line  was  located. 
Defendants  further  averred  that  said  Choc- 
taw Coal  &  Hallway  Company,  before  said 
sale,  constructed  said  railroad  over  sections 
2,  3,  and  9,  and  operated  the  same;  tiiat, 
since  said  purchase,  defendant  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company  has 
operated  its  road  over  said  sections,  and  has 
graded  said  sections  1,  5,  0,  and  8,  at  a  great 
expense,  and  is  ready  to  lay  track  thereon. 
Defendants  further  averred  that  on  or  about 
the  1st  day  of  November,  1894,  the  defendant 
the  Choctaw,  Oklahoma  &  Gulf  Railroad 
Company  located  its  said  line  between  the 
east  end  of  section  1  and  the  west  end  of 
section  5,  a  distance  of  25  miles,  and  num- 
bered it  section  4,  the  same  being  the  sec- 
tion referred  to  in  plaintifTs  petition;  that 
its  said  line  over  said  section  was  so  located 
on  the  most  feasible  and  practicable  route; 
that  on  or  about  December  1,  1894.  it  caused 
a  map  of  the  said  route -of  its  said  located 
line  to  be  filed  in  the  office  of  the  secretary 
of  the  interior,  and  that  the  defendant  com- 
pany has  complied  with  all  the  conditions  of 
the  said  acts  of  congress  to  authorize  it  to 
construct  said  section;  and,  after  such  com- 
pliance, defendants  entered  thereon,  graded 
and  otherwise  prepared  the  roadbed  for  the 
track,  at  an  expense  of  $80,000,  and  were 
ready  to  complete  said  road  over  said  section, 
when  they  were  stopped  from  proceeding  fur- 
ther by  these  injunction  proceedings.  De- 
fendants further  averred  that  all  of  section 
4  is  within  the  territory  of  Oklahoma,  as 
created  and  organized  by  an  act  of  congress 
approved  May  2,  1890. 


Second.  And  defendants,  for  s  separate  and 
second  defense  to  the  bill  of  complaint  in  this 
cause,  severally  denied  all  and  singular  the 
allegations  therein  contained,  except  such  as 
are  expressly  admitted;  and  then,  after  hav- 
ing repeated  the  admissions  as  before  made, 
the  defendants  further  averred:  That  the 
Choctaw  Coal  &  Railway  Company,  before 
said  sale,  constmcted  said  railroad  over  sec- 
tions 2,  3,  and  9,  and  operated  the  same,  the 
secretary  of  the  interior  having  approved  the 
locations  of  the  same;  and  that,  since  the 
purchase,  the  defendant  the  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company  has  oper- 
ated its  road  over  the  sections,  and  has  grad- 
ed said  sections  1,  5,  6,  and  8,  at  a  great  ex- 
pense, and  is  ready  to  lay  track  thereon. 
That  on  or  about  the  Ist  day  of  November, 
1894,  the  defendant  the  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company  located  its  line 
between  the  east  end  of  section  1  and  the 
west  end  of  section  5,  a  distance  of  nearly 
25  miles,  and  numbered  it  section  4;  the 
same  being  the  one  referred  to  in  plaintiff's 
petition.  That  Its  said  line  over  said  section 
was  so  located  on  the  most  feasible  and 
practicable  route.  That  on  or  about  Decem- 
ber 1,  1894,  it  caused  a  map  of  the  route  of 
its  located  line  to  be  filed  In  the  office  of  the 
secretary  of  the  interior,  fully  complying 
with  the  requirements  of  the  law  and  of  the 
secretary  of  the  interior  In  that  regard.  That 
the  defendant  the  Choctaw,  Oklahoma  & 
Gulf  RaUroad  Company  had  then,  and  haa  to 
this  time,  complied  with  all  the  conditions  of 
said  acts  of  congress  to  entitle  it  to  b^n 
work,  build,  and  operate  its  road  over  and  on 
section  4  of  its  located  line.  That  the  secre- 
tary of  the  interior,  on. the  15th  day  of  Feb- 
ruary, 1895,  refused  to  approve  said  plat, 
for  the  reason  that  he  wanted  the  defendant 
the  Choctaw,  Oklahoma  &  Gulf  Railroad 
Cbmpany  to  build  Its  said  road  over  a  differ- 
ent route  than  the  one  designated  by  said 
map  of  section  4,  and  over  one  to  be  by  him 
selected,  and  not  because  said  route  desig- 
nated on  said  map  passed  over  public  lan^ 
Indian  reservations,  school  lands,  public  high- 
ways, nor  any  other  reason  than  that  above 
given.  That  the  route  which  the  secretary 
of  the  interior  desired  to  select  for  the  sec- 
tion was  not  the  most  feasible  or  practicable 
one,  and  that  his  disapproval  of  said  plat  was 
mainly  for  the  purpose  of  accommodating  and 
pleasing  private  individuals  who  desire  to 
control  the  location  of  the  route  over  section 
4,  for  their  individual  and  private  gain,  with- 
out any  regard  for  the  rights  of  the  defend- 
ant company,  or  the  rights  of  those  to  be 
affected  by  the  construction  of  the  road,  or 
for  carrying  out  his  private  views  in  this 
land  as  to  the  construction  of  railroads.  That 
the  defendant  company  has  complied  with  all 
of  the  conditions  of  the  acts  of  congress  to  au- 
thorize it  to  construct  said  section,  and,  after 
such  compliance,  defendants  entered  there- 
on, graded,  and  otherwise  prepared  the  road- 
bed for  the  track,  at,  an  exp'ense  of  $80,000^ 
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and  were  ready  to  complete  the  road  over  th6 
said  section,  when  It  was  stopped  from  pro- 
ceeding fm-ther  by  these  Injunction  proceed- 
ings. And  averred  that  all  of  section  4  Is 
■within  the  territory  of  Oklahomn,  as  created 
and  organized  by  an  act  of  congress  ap- 
proved May  2,  1890. 

Third.  Defendants,  for  a  third  reason,  and 
a  separate  defense  to  the  bill  of  complaint  in 
this  cause,  severally  denied  all  and  singular 
the  allegations  therein  contained,  except  such 
as  are  hereinafter  expressly  admitted,  and 
having  made  the  admissions  of  acts  of  con- 
gress, etc,  as  hereinbefore  recited,  proceed- 
ed to  aver  that  all  of  section  4  is  within  the 
territory  of  Oklahoma,  as  created  and  organ- 
ized by  an  act  of  congress  approved  May  2, 
1890,  and  within  Pottawatomie  county  of  said 
territory,  and  under  the  Jurisdiction  of  the 
territorial  court  and  authorities  in  said  coun- 
ty, and  subject  to  the  territorial  laws.  Fur- 
ther answering,  the  defendants  averred  that, 
in  addition  to  the  grants  contained  in  the  said 
several  acts  of  congress,  the  defendant  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany has  the  right  to  construct,  equip,  and 
operate  its  road,  over  and  upon  the  route  des- 
ignated on  the  said  map  of  section  4,  under 
■and  by  virtue  of  the  laws  of  the  territory  of 
Oklahoma;  that  said  company,  by  resolution 
of  its  directors,  entered  In  the  records  of  Its 
proceedings,  designated  the  route  of  its  said 
road  from  the  west  line  of  the  Seminole  Na- 
tlon,  Indian  Territory,  to  Ft.  Reno,  Oklahoma 
territory,  in  the  manner  and  as  required  by 
the  president  and  secretary  of  said  company. 
In  the  office  of  the  secretary  of  said  territory, 
and  caused  the  same  to  be  recorded  as  provid- 
ed by  law;  that  the  route  designated  by  said 
resolution  begins  at  the  east  end  of  section 
4.  and  extends  westward  to  the  west  end 
thereof,  on  the  route  designated  on  map  of 
section  4,  and  Is  In  every  respect  the  same 
route.  Defendants,  further  answering,  aver- 
red that  defendant  the  Choctaw,  Oklahoma  & 
Oulf  Railroad  Company  has  purchased  of  the 
owners  and  occupants,  and  has  releases  and 
warranty  deeds  from  such  owners  and  occu- 
pants conveying  it,  for  the  right  of  way  and 
station  purposes,  all  lands  over  which  said 
route  on  section  4,  aa  designated  by  the  map 
thereof,  runs,  for  the  width  and  to  the  extent 
granted  by  said  acts  of  congress  and  author- 
ized to  be  taken  by  the  laws  of  said  territory, 
and  which  it  was  authorized  to  take,  receive, 
and  purchase  under  the  laws  of  the  United 
States. 

The  defendants,  having  answered,  thereup- 
on prayed  the  court  that  the  injunctions  be 
dissolved,  the  petition  dismissed,  and  the  de- 
fendants discharged,  with  costs,  and  for  other 
and  further  relief.  The  answer  was  sworn 
to  by  the  president  of  the  defendant  company, 
upon  knowledge  and  belief.  No  reply  was 
filed  by  the  plaintiff. 

Upon  the  Issues  thus  joined,  the  testimony 
submitted  by  affidavits,  as  set  forth  above, 
and  the  acts  of  congress  authorizing  the  Choc- 


taw Coal  &  Railway  Company  to  construct 
and  operate  a  line  of  railway,  as  herein  set 
out,  the  case  was  submitted  to  the  Judge  at 
chambers  on  the  23d  day  of  AprU,  1895,  upon 
printed  briefs  and  oral  argument. 

The  acts  of  congress  referred  to  in  the  plead- 
ings, or  so  much  of  them  as  relate  to  the  mat- 
ters at  issue  in  the  case,  are  herewith  given:. 

"An  act  to  authorize  the  Choctaw  Coal  & 
Railway  Company  to  construct  and  operate 
a  railroad  through  the  Indian  Territory, 
and  for  other  purpose* 

"Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  Amer- 
ica in  congress  assembled: 

"That  the  Choctaw  Coal  and  Railway  Com- 
pany, a  corporation  created  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Minnesota,  be 
and  the  same  is  hereby  invested  and  empow- 
ered with  the  right  of  locating,  constructing, 
owning,  equipping,  operating,  using  and  main- 
taining a  railway  and  telegraph  and  tele- 
phone lines  through  the  Indian  Territory,  be- 
ginning at  a  point  on  the  Red  river,  the  south- 
em  boundary  line,  at  the  blutC  known  as 
'Hockey  Cliff  in  the  Indian  Territory,  and 
running  thence  by  the  most  feasible  and  prac- 
ticable route  through  the  said  Indian  Terri- 
tory to  a  point  on  the  east  boundary  line,  im- 
mediately contiguous  to  the  west  boundarj- 
line  of  Polk  and  Sevier  counties  In  the  state 
of  Arkansas;  also,  a  branch  line  of  railway 
to  be  constructed  from  the  most  suitable  point 
on  said  mail  line  for  obtaining  a  feasible  and 
practicable  route  In  a  north-westerly  direction 
to  the  leased  coal  veins  of  said  Choctaw  Coal 
and  Railway  Company  in  Tobucksey  county, 
Choctaw  Nation;  with  the  right  to  construct, 
use  and  maintain  such  tracks,  turnouts, 
branches,  and  sidings  and  extensions  as  said 
company  may  deem  It  in  their  interest  to  con- 
struct along  and  upon  the  right  of  way,  and 
depot  grounds  herein  provided  for. 

"Sec.  2.  That  said  corporation  Is  authorized 
to  take  and  use  for  all  purposes  of  railway, 
and  for  no  other  purpose,  a  right  of  vray  one 
hundred  feet  In  width  through  said  Indian 
Territory  for  said  main  line  and  branch  of  the 
Choctaw  Coal  and  Railway  Company,  and  to 
take  and  use  a  strip  of  land  two  hundred 
feet  in  width,  with  a  length  of  three  thousand 
feet  In  addition  to  the  right  of  way  for  Sta- 
tions, for  every  ten  miles  of  road,  with  the 
right  to  use  such  additional  grounds  where 
there  are  heavy  cuts  or  fills  as  may  be  neces- 
sary for  the  construction  and  maintenance  of 
the  road  bed,  not  exceeding  one  hundred  feet 
In  width  on  each  side  of  said  right  of  way, 
or  as  much  thereof  as  there  may  be  Included 
In  said  cut  or  fill:  provided,  that  no  more 
than  said  addition  of  land  shall  be  taken  for 
any  one  station:  provided  further,  that  no 
part  of  the  land  herein  authorized  to  be  taken 
shall  be  leased  or  sold  by  the  company,  and 
thoy  shall  not  be  used  in  such  manner  and  for 
such  purposes  only  as  shall  be  necessary  for 
the  construction  and  convenient  operation  of 
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Baid  railroad,  telegraph  and  telephone  lines; 
and  when  any  portion  shall  cease  to  be  nscd, 
such  portion  shall  revert  to  the  nation  or  tribe 
of  Indians  from  which  the  same  shall  be 
talcen. 

"Sec.  3.  That  before  said  railway  shall  be 
constructed  through  any  lands  held  by  In- 
diridual  occupants  according  to  the  laws, 
customs  and  usages  of  any  of  the  Indian  na- 
tions or  tribes  through  which  it  may  be  con- 
structed, full  compensation  shall  be  made  to 
such  occupants  for  all  property  to  be  taken, 
or  damage  done  by  reason  of  the  construc- 
tion of  such  railway.  In  case  of  failure  to 
make  amicable  settlement  with  any  occti- 
pant,  such  compensation  shall  be  determined 
by  the  appraisement  of  three  disinterested 
referees  to  be  appointed,  one  (who  shall  act 
as  chairman)  by  the  president,  one  by  the 
chief  of  the  nation  to  which  said  occupant 
belongs,  and  one  by  said  railway  company, 
who,  before  entering  upon  the  duties  of  their 
appointment,  shall  take  and  subscribe,  before 
a  district  Judge,  clerk  of  a  district  court,  or 
United  States  commissioner,  an  oath  that 
they  will  faithfully  and  Impartially  discharge 
the  duties  of  their  app<rfntment,  which  oath, 
duly  certified,  shall  be  returned  with  their 
award,  to,  and  filed  with,  the  secretary  of  the 
interior  within  sixty  days  from  the  comple- 
tion thereof;  and  a  majority  of  said  referees 
shall  be  competent  to  act  in  case  of  the  ab- 
sence of  a  member,  after  due  notice.  And 
upon  the  failure  of  either  party  to  make  such 
an  appointment  within  thirty  days  after  the 
appointment  made  by  the  president,  the  va- 
cancy shall  be  filled  by  the  district  judge  of 
the  court  held  at  Fort  Smith.  Arliansas,  or 
by  the  district  judge  of  the  Northern  district 
of  Texas,  upon  the  application  of  either  par- 
ty. The  chairman  of  said  board  shall  ap- 
point the  time  and  place  for  all  hearings 
within  the  nation  to  which  said  occupant  be- 
longs. Each  of  said  referees  shall  receive 
for  his  services  the  sum  of  four  dollare  per 
day,  for  each  day  they  are  engaged  In  the 
trial  of  any  cause  submitted  to  them  under 
this  act  with  mileage  at  five  cents  per  mile. 
Witnesses  shall  receive  the  usual  fees  al- 
lowed by  the  courts  of  said  nation.  Costs, 
Including  compensations  of  the  referees,  shall 
be  made  a  part  of  the  awara  and  be  paid  by 
sueh  railroad  company.  In  case  the  referees 
cannot  agree,  then  any  two  of  them  are  au- 
thorized to  make  the  award.  Either  party 
being  dissatisfied  with  the  findings  of  the  ref- 
erees, shall  have  the  right  within  ninety  days 
after  making  the  award  and  notice  of  the 
same,  to  appeal  by  original  i>etition  to  the 
district  court  held  at  Fort  Smith,  Arkansas, 
or  the  district  court  for  the  Northern  district 
of  Texas,  which  court  shall  have  jurisdiction 
to  hear  and  determine  the  subject  matter  of 
said  petition,  according  to  the  laws  of  the 
state  in  which  the  same  shall  be  heard  for 
determining  the  damage  when  property  is 
taken  for  railroad  purposes.  If,  upon  the 
hearing  of  such  appeal,  the  judgment  of  the 


court  shall  be  for  a.  larger  sum  tban  the 
award  of  the  referees,  the  costs  of  said  ap- 
peal shall  be  adjudged  against  the  railroad 
company.  If  the  Judgment  of  the  court  shall 
be  for  the  same  sum  as  the  award  of  the 
referees,  then  the  costs  shall  be  adjudged 
against  the  appellants.  If  the  judgment  of 
the  court  shall  be  for  a.  smaller  sum  than 
awarded  by  the  referees,  then  the  costs  shall 
be  adjudged  against  the  party  claiming  dam- 
ages. When  proceedings  have  been  commoi- 
ced  in  court,  the  railway  company  shall  pay 
double  the  amount  of  the  award  into  the 
court,  to  abide  the  Judgment  thereof,  and 
then  have  the  right  to  enter  upon  the  prop- 
erty sought  to  be  condemned  and  proceed 
with  the  construction  of  the  railroad. 

"Sec.  4.  That  said  railway  shall  not  charge 
the  Inhabitants  of  said  territory  a  greater 
rate  of  freight  than  the  rate  authorized  by 
the  laws  of  the  state  of  Arkansas,  or  Texas, 
for  service  and  transportation  of  the  same 
kind:  provided,  that  passenger  rates  on  said 
railroad  shall  not  exceed  three  cents  per 
mile.  Congress  hereby  reserves  the  right  to 
regulate  the  charges  for  fteight  and  passen- 
gera  on  said  railway,  and  messages  on  said 
telegraph  and  telephone  line,  until  a  state 
government,  or  governments  shall  exist  In 
said  territory  within  the  limits  of  which 
said  railway  or  a  part  thereof  shall  be  locat- 
ed, and  then  such  state  government  or  gov- 
ernments shall  be  authorized  to  fix  and  regu- 
late the  costs  of  transportation  of  persouit 
and  freight  within  their  respective  limits  by 
said  railway;  but  congress  expressly  reserves 
the  right  to  fix  and  regulate  at  all  times  the 
cost  of  such  transportation  by  said  railway 
or  said  company  whenever  such  transporta- 
tion shall  extend  from  one  state  into  another, 
or  shall  extend  Into  more  than  one  state: 
provided,  however,  that  the  rate  of  such- 
transportation  of  passengers,  local  or  inter- 
state, shall  not  exceed  the  rate  above  ex- 
pressed: and  provided  further,  that  said  rail- 
way company  siuiil  carry  the  mail  at  such 
prices  as  congress  may  by  law  provide,  and 
until  such  rate  Is  fixed  by  law,  the  postmas- 
ter general  may  fix  the  rate  of  compensation. 

"Sec.  5.  That  said  railway  company  shall 
pay  to  the  secretary  of  the  Interior,  for  the 
benefit  of  the  particular  nations  or  tribes 
through  whose  lands  the  said  railway  may  be 
located  the  sum  of  fifty  dollam  m  addition  to 
compensation  provided  for  in  this  act  for 
property  taken  and  damages  done  to  Individ- 
ual occupants  by  either,  construction  of  the 
railway  for  each  mile  of  railway  that  it  may 
construct  in  said  territory,  said  payments  to 
be  paid  in  installments  of  five  hundred  dol- 
lars as  each  ten  miles  of  road  is  graded: 
provided,  that  if  the  general  council  of  either 
of  the  nations  or  tribes  through  whose  lands 
thevsaid  railway  may  be  located,  shall,  within 
four  months  after  the  filing  of  maps  of  deli- 
nite  locations,  as  set  forth  in  section  six  of 
this  act,  dissent'  from  the  allowance  herein* 
before  provided  for,  and  shall  certify  the 
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same  to  the  secretary  of  tbe  Interior  then  all 
compensation  to  be  paid  to  such  dissenting 
nation  or  tribe  under  the  provision  of  the  act 
shall  be  determined  as  provided  In  section 
three  for  the  determination  of  the  compensa- 
tion to  be  paid  to  the  indivldnal  occupants 
of  land,  with  the  right  of  appeal  to  the  courts 
upon  the  same  conditions  and  requirements  as 
therein  provided:  provided  further,  that  the 
amount  a-warded  or  adjudged  to  be  paid  by  said 
railway  company  for  said  dissenting  nation 
or  tribe  shall  be  in  lieu  of  the  compensation 
that  said  nation  or  tribe  would  be  entitled 
to  receive  under  the  foregoing  provisions. 
Said  company  shall  also  pay,  so  long  as  said 
territory  is  owned  and  occupied  by  the  In- 
dians, to  the  secretary  of  the  Interior  the  sum 
of  fifteen  dollars  per  annum  for  each  mile  of 
railway  it  shall  construct  in  said  territory. 
The  money  paid  to  the  secretary  of  the  Inte- 
rior under  the  provisions  of  this  act  shall  be 
apportioned  by  him  In  accordance  with  the 
laws  and  treaties  now  In  force  between  the 
United  States  and  said  nations  and  tribes,  ac- 
cording to  the  number  of  miles  of  railway 
that  may  be  constructed  by  said  railway 
company  through  their  lands:  provided,  that 
congress  shall  have  the  right  to,  so  long  as 
■aid  lands  are  occupied  and-ix)88essed  by  said 
nations  and  tribes,  to  Impose  such  additional 
taxes  upon  said  railroad  as  It  may  deem  Just 
and  proper  for  their  benefit,  and  any  terri- 
tory or  state  hereafter  formed,  through  which 
said  railway  shall  have  been  established,  may 
exercise  the  like  i>ower  as  to  such  part  of 
said  railway  as  may  lie  within  its  limits. 
i^aid  railway  company  shall  have  the  light  to 
survey  and  locate  Its  railway  immediately 
after  the  passage  of  this  act. 

"Sec.  6.  That  said  company  shall  cause 
maps  showing  the  route  of  its  located  lines 
through  said  territory  to  be  filed  in  the  office 
of  the  secretary  of  the  Interior,  and  also  to 
be  filed  in  the  office  of  the  principal  chief  of 
each  of  the  nations  or  tribes  through  whose 
lands  said  railway  may  be  located,  and  after 
the  filing  of  said  maps  no  claim  for  a  subse- 
quent settlement  and  the  Improvements  upon 
the  right  of  way  shown  by  said  maps  shall  be 
valid,  as  against  said  company;  provided,  that 
when  a  map  showing  any  pcartion  of  said  rail- 
way company's  located  line  Is  filed  as  herein 
provided  for,  said  company  shall  commence 
grading  said  located  line  within  six  months 
thereafter,  or  such  location  shall  be  void;  and 
said  location  shall  be  approved  by  the  secre- 
tary' of  the  interior  In  sectionB  of  twenty-five 
miles  before  construction  of  any  such  section 
shall  be  begun. 

"Sec.  7.  That  the  officers,  servants  and  em- 
ployees of  said  company  necessary  to  the  con- 
struction and  management  of  said  road  shall 
be  allowed  to  reside,  while  so  engaged,  upon 
such  right  of  way,  but  subject  to  the  provi- 
dons  of  the  Indian  Intercourse  law,  and  such 
rules  and  regulations  as  may  be  established 
by  the  secretary  of  the  Interior  in  accordance 
with  said  intercourse  laws. 


"Sec.  8.  That  the  United  States  drcnlt 
courts  for  the  Western  district  of  Arkansas, 
and  the  Northern  district  of  Texas,  and  such 
other  courts  as  may  be  authorized  by  congress, 
shall  have,  without  reference  to  the  amount  in 
controversy,  concurrent  Jurisdiction  over  all 
controversies  arising  between  said  Choctaw 
Coal  and  Railway  Company  and  the  nations 
and  tribes  through  whose  territory  the  said 
railway  shall  be  constructed.  Said  courts 
shall  have  like  Jurisdiction  without  reference 
to  the  amount  in  controversy,  over  all  contro- 
versies arising  between  the  inhabitants  of  said 
nations  or  tribes  and  said  railway  company, 
and  the  dvil  Jurisdiction  of  said  courts  Is  here- 
by extended  within  the  limits  of  said  Indian 
Territory,  without  distinction  as  to  citizenship 
of  parties,  so  far  as  may  be  neoessary  to  carry 
out  the  provisions  of  this  act 

"Sea  9.  That  said  railway  company  shall 
build  at  least  one  hundred  miles  of  its  rail- 
way in  said  territory  within  three  years  after 
the  passage  of  this  act,  and  complete  the  main 
line  of  the  same  within  said  territory  one  year 
thereafter,  or  the  rights  herein  granted  shall 
be  forfeited  as  to  that  portion  not  built;  that 
said  railway  company  shall  construct  and 
maintain  continually  all  road  and  highway 
crossings  and  necessary  bridges  over  said  rail- 
way wherever  said  roads  and  highways  do 
now  or  may  hereafter  cross  said  railway's 
right  of  way,  or  may  be  by  the  proper  author- 
ities laid  oat  across  the  same. 

"Sec.  10.  That  the  said  Choctaw  Coal  and 
Railway  Company  shall  accept  this  right  of 
way  upon  the  express  condition,  binding  Itself, 
its  successors  and  assigns,  that  they  will  nei- 
ther aid,  advise  nor  assist  any  effort  looking 
towards  the  changing  or  extinguishing  the 
present  tenure  of  the  Indians  in  their  lands, 
and  will  not  attempt  to  secure  from  the  In- 
dians any  further  grant  of  land,  or  its  occu- 
pancy than  is  hereinbefore  provided:  provid- 
ed, that  any  violation  of  the  condition  men- 
tioned in  this  section  shall  operate  as  a  for- 
feiture of  all  the  rights  and  privileges  of  said 
railway  company  under  this  act. 

"Sec.  11.  That  all  mortgages  executed  by 
said  railway  company  conveying  any  portion 
of  its  said  road,  with  its  franchises,  that  may 
be  constructed  in  said  Indian  Territory,  shall 
be  recorded  in  the  department  of  the  interior, 
and  the  record  thereof  shall  be  evidence  and 
notice  of  their  execution,  and  shall  convey  all 
rights  and  prox)erty  of  said  company  as  there- 
in expressed. 

"Sec.  12.  That  congress  may  at  any  time 
amend,  add  to,  alter,  or  repeal  this  act. 

"Sea  13.  That  the  right  of  way  herein  and 
hereby  granted  shall  not  be  assigned  or  trans- 
ferred In  any  form  whatever  prior  to  the  con- 
struction and  completion  of  the  road,  except 
as  to  mortgages  or  other  liens  that  may  be 
given  or  secured  thereon  to  aid  In  the  con- 
struction thereof. 

"Approved  February  18th,  1888." 

The  amendment  to  said  act,  being  an  act  to 
amend  section  1  of  an  act  entitled  "Aa  act  to 
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authorize  the  Choctaw  Coal  and  Railway  Com- 
pany to  construct  and  operate  a  railroad 
through  the  Indian  Territory,  and  tor  other 
purposes,"  approved  February  13,  1S89,  in- 
vests and  empowers  the  Choctaw  Coal  &  Rail- 
way Company  with  the  right  of  locating,  con- 
structing, ownhtg,  equipping,  operating,  etc.,  a 
line,  by  the  most  feasible  and  practicable 
route,  through  the  Indian  Territory,  to  the 
west  boimdary  line  of  the  state  of  Arkansas, 
and  of  a  branch  line  to  intersect  the  Atchison, 
Topeka  &  Santa  F6  Railway  at  the  most  con- 
venient point  between  Halifax  station  and 
Bas  creek,  otherwise  known  as  the  North 
Fork  of  the  Canadian  river. 

The  act  approved  August  24,  1804,  being  an 
act  to  authorize  the  purchasers  of  the  prc^ 
erty  and  franchises  of  the  Choctaw  Coal  & 
Railway  Company  to  organize  a  corporation, 
and  to  confer  upon  the  same  all  the  powers, 
prlvfleges,  and  franchises  vested  in  the  com- 
pany, reads  as  follows: 

"An  act  to  authorize  purchasers  of  the  prop- 
erty and  franchises  of  the  Choctaw  Coal  ! 
and  Railway  Company  to  organize  a  corpo- 
ration, and  to  confer  upon  the  same  all  the 
powers,  privilcsres  and  franchises  vested  in. 
the  company. 

"Whereas,  the  Choctaw  Coal  and  Railway 
('ompany,  a  corporation  created  under  and  by 
virtue  of  the  laws  of  the  state  of  Minnesota, 
and  now  doing  business  in  the  Indian  Terri- 
tory and  Oklahoma  territory  under  and  by  vir- 
tue of  certain  acts  of  congress  empowering  It 
80  to  do,  is  insolvent,  and  in  order  to  enable 
the  creditors  and  stockholders  of  the  same  to 
rc-orgaulze  said  company  in  such  a  way  as  to 
secure  the  completion  of  the  railroad  author- 
ized to  be  constructed  by  said  company,  a  sale 
of  Its  property  and  franchises  is  necessary." 

The  act  thereupon  proceeded  to  provide  that  | 
the  purchasers  of  the  rights  of  way,  railroads, 
and  other  property,  and  the  franchises  of  the 
Choctaw  Coal  &  Railway  Company,  at  any 
sale  made  under  any  process  or  decree  of  any 
court  having  Jurisdiction  thereof,  shall  be,  and 
are,  hereby  constituted  a  corporation,  and 
shall  be  vested  with  all  the  right,  title,  inter- 
est, property,  etc.,  In  and  to  such  rights  of 
way,"  railroads,  and  other  property  of  the 
Choctaw  Coal  &  Railway  Company,  and  with 
all  the  rights,  powers,  immunities,  privileges, 
and  franchises  which  have  been  heretofore 
granted  or  CMiferred  upon  said  company  by 
any  act  of  congress,  or  which  it  pos.«e(--scs  by 
virtue  of  Its  charter  under  the  laws  of  the 
state  of  Minnesota,  and  then  proceeded  to  pro- 
vide that  such  new  corporation  should  not 
have  the  right  to  acquire  and  hold  any  housen 
or  buildings  at  South  McAllister  situated  off 
the  right  of  way  and  depot  grounds  of  the 
Choctaw  Coal  &  Railway  Company.  Section 
2  of  the  act  made  certain  provision:)  as  to  the 
time  and  motliod  of  organization  re<iuired  of 
the  new  corporation.  Section  3  provided  that 
certificates  of  the  organization  of  the  new  cor- 
poration and  of  the  purchase  of  the  property 


of  the  Choctaw  Coal  &  Railway  Company 
should  be  filed  in  the  office  of  the  secretary  of 
the  Interior.  The  remaining  sections  of  the 
act  made  various  provisions  with  reference  to 
the  perpetual  succession,  ability  to  sue  and  be 
sued,  enactment  of  by-laws  and  regulations, 
and  generally  to  do  all  and  singular  the  mat- 
ters and  things  which  should  be  necessary  or 
convenient  to  enable  the  said  company  to  main- 
tain, use,  and  operate  their  railroads  and 
mines  which  it  may  become  possessed  of  by 
virtue  thereof  in  conformity  with  the  provi- 
sions of  the  acts  of  congress  relating  to  or  af- 
fecting the  Choctaw  Coal  &  Railway  Company, 
and  with  reference  to  meetings  of  stockhold- 
ers and  officers,  and  annual  elections,  and  the 
reservation  of  authority  in  congress  to,  at  any 
time,  amend,  alter,  or  repeal  the  act 

By  an  act  of  congress  approved  February 
21, 1881,  the  provisions  of  the  act  of  congress 
approved  February  18,  1888,  by  which  the 
Choctaw  Ooal  &  Railway  Company  was  au- 
thorized to  build  its  railroad  through  the  In- 
dian Territory,  were  extended  for  the  period 
of  two  years,  until  February  18.  1894,  when 
the  time  was  again  extended  until  February 
18,  1896. 

Further  proceedings  were  had  In  the  cave 
as  follows:  After  the  filing  of  the  answer, 
and  upon  the  19th  day  of  April,  1805,  the 
defendant  filed  his  motion  for  the  dissolution 
of  the  temporary  injunction,  for  the  reasons 
that  (1)  the  petition  did  not  state  facts  sufli- 
clent  to  constitute  a  cause  of  action,  or  to  en- 
title the  plaintiffs  to  an  Injunction;  and  thai 
(2)  the  answer  and  affidavits  of  the  defend- 
ants show  that  the  defendant  company  has 
an  absolute  and  legal  right  to  construct  its 
railroad  over  the  25-miIe  section  in  question, 
and  the  injunction  should  never  have  been 
granted,  and  should  now  be  dissolved;  and 
that  (3)  the  action  Is  Improperly  brought  in 
the  name  of  the  United  States,  and  because 
there  is  an  adequate  remedy  at  law;  and 
that  (4)  because  no  bond  was  given  by  plain- 
tiff. A  hearing  having  been  had  on  the  23d 
day  of  April,  1895,  the  Judge  of  the  district 
court,  upon  the  Ist  day  of  May,  1895,  deliv- 
ered a  careful,  elaborate,  and  able  opinion 
upon  the  case,  and  ordered  and  adjudged 
that  the  temporary  injunction  be  dissolved. 
The  Judgment  of  the  court  is  in  the  following 
terms:  "And  afterwards,  to  wit,  April  23rd, 
1885,  at  9  o'clock  a.  m.,  at  cbamliers  at  Olda- 
honia  City,  O.  T.,  pursuant  to  notice  given 
as  required  by  .the  order  heretofore  made, 
said  cause  came  on  for  hearing  on  motion  of 
defendants  to  dissolve  the  temporary  injunc- 
tion issued  herein  March  20th,  1895.  Plain- 
tiffs being  present  by  O.  R.  Brooks,  attorney 
for  the  United  States  of  America  for  the  ter- 
ritory of  Oklahoma,  and  Horace  Speed,  attor- 
ney for  the  relators,  and  defendants  by  J. 
W.  McHoud  and  John  I.  Dille,  defendants 
submitted  their  evidence  to  sustain  said  mo- 
tion, and  plaintiffs  their  evidence  resisting 
the  same.  Both  parties  having  rested,  and 
the  argument  of  counsel  heard,  the  case  is 
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taken  under  advisement.  And  afterwards, 
to  wit.  May  Ist,  1805,  at  7:30  p.  m.,  at  cham- 
bers at  Oklahoma  City,  O.  T.,  pursuant  to 
previous  notice,  all  of  the  parties  being  pres- 
ent by  their  said  attorneys,  and  the  Judge, 
being  duly  advised  in  the  premises,  finds 
that  the  route  of  the  defendant  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company's  locat- 
ed line  over  the  country  in  controversy,  and 
designated  In  the  petition  and  answer  as 
'section  four,'  is  the  one  selected  by  the  said 
company  after  a  careful  survey  of  the  same, 
and  is  the  most  feasible  and  practicable 
route  over  said  section;  that  said  company 
prepared  In  due  form  a  map  of  said  definite 
route  of  location,  and  filed  the  same  with  the 

secretary  of  the  Interior  on  the day  of 

December,  1894,  and  has  complied  with  all 
the  requirements  of  law  to  entitle  It  to  con- 
struct its  railroad  over  said  route;  that  said 
section  four  is  wholly  within  the  territory  of 
Oklahoma;  that  there  are  no  lands  held  by 
Individual  occupants  according  to  the  laws, 
customs,  and  usages  of  any  Indian  nation  or 
tribe  within  said  section  four;  that  so  much 
of  said  section  six  of  the  act  of  congress  of 
February,  1888,  as  provides  for  the  approval 
of  the  location  by  the  secretary  of  the  inte- 
rior relates  wholly  to  lands  so  occupied,  and 
that  such  approval  of  the  section  of  the  route 
in  question  Is  unnecessary,  and  not  required 
by  law.  It  is  therefore  considered,  ordered, 
and  adjudged  that  said  temporary  injunction 
be,  and  the  same  is  hereby,  dissolved;  to 
which  plaintiff  excepts.  Plaintiffs  are  al- 
lowed twenty  days  to  prepare  and  serve  a 
case  made.  Defendants  are  allowed  to  sug- 
gest amendments,  and  case  made  to  be  set- 
tled on  five  days'  notice  to  be  given  by  plain- 
tiffs to  defendants.  Witness  my  hand,  this 
1st  day  of  May,  A.  D.  1805.  Henry  W.  Scott, 
Judge." 

And  thereafter,  upon  the  23d  day  of  May, 
1895,  a  second  order  was  passed  in  the  case 
in  the  district  court  at  Tecumseb,  in  Potta- 
watomie county,  which,  omitting  the  venue 
and  title  of  the  cause,  reads  as  follows: 
"And  now,  to  wit,  on  this  23rd  day  of  May, 
A.  D.  1805,  It  being  one  of  the  regular  Judi- 
cial days  of  the  May,  1895,  term  of  the  dis- 
trict court  of  the  Third  Judicial  district  In 
and  for  Pottawatomie  county,  O.  T.,  this 
canse  came  on  for  final  hearing  and  deter- 
mination. And  the  court,  after  being  fully 
advised  In  the  premises,  and  after  consider- 
ing said  cause,  finds  that  the  order  of  the 
Judge  of  the  district  court  of  the  Third  Judi- 
cial district  dissolving  a  temporary  Injunc- 
tion on  the  1st  day  of  May,  1895,  at  cham- 
bers in  Oklahoma  City,  O.  T.,  and  all  orders 
heretofore  made,  are  hereby  set  aside  and 
held  for  naught,  and  it  is  now  ordered,  ad- 
Judged,  and  decreed  that  upon  the  pleadings, 
proofs,  and  findings,  by  the  Judge  of  this 
court,  of  law  and  fact  heretofore,  which, 
with  the  opinion  of  the  Judge  is  ordered 
made  a  part  of  this  record,  that  this  action 
be,  and  the  same  Is  hereby,  dismissed;  it 


being  especially  Intended  that  the  temporary 
injunction  heretofore  issued  be  dissolved  and 
set  aside,  and  that  this  proceeding  be  dis- 
missed, with  costs.  To  all  of  which,  plaintifts 
except,  which  exception  is  allowed  by  the 
court.  And  the  plaintiffs  pray  that  a  new 
trial  be  granted,  and  the  court,  after  being 
fuUy  advised  In  the  premises,  overruled  said 
motion,  which  motion  is  in  words  and  figures 
following,  to  wit:  'United  States  of  Ameri- 
ca vs.  The  Choctaw,  Oklahoma  &  Gulf  R.  R. 
Co.  et  aL:  The  plaintiff  moves  the  court  for 
a  new  trial  in  the  entitled  cause,  and,  for 
cause  of  new  trial,  says  that  the  decision  is 
not  sustained  by  sufilcient  evidence;  that  the 
decision  is  contrary  to  law.  [Signed]  Hor- 
ace Speed,  of  Counsel  for  Plaintiff.'  To 
which  action  of  the  court  the  plaintiffs  ex- 
cept, which  exception  is  allowed  by  the 
court.  Plaintiffs  thereupon  prayed  an  appeal 
to  the  supreme  court  of  Oklahoma  territory, 
which  was  allowed  by  the  court;  and  ten 
days  Is  hereby  allowed  said  plaintiffs  to 
make  and  serve  a  case  made  upon  defend- 
ants. Five  days  are  allowed  for  the  sugges- 
tion of  amendments,  and  case  made  to  be 
settled  five  days  after  service  of  said  case 
made,  or  ten  days  to  appeal  said  cause  upon 
transcript  of  the  record  of  said  cause;  said 
record  to  be  duly  signed,  settled,  and  certi- 
fied as  required  by  law.  Done  at  Tecumseh, 
Pottawatomie  county,  O.  T.,  this  23rd  day  of 
May,  A.  D.  1895.     H.  W.  Scott,  Judge." 

Thereafter,  upon  the  25th  day  of  May,  a 
motion  was  filed  in  the  case,  by  the  defend- 
ants, to  set  aside  the  order  of  May  23d  passed 
by  the  district  court,  and  for  a  new  trial,  for 
the  following  reasons:  (1)  Because,  hereto- 
fore, on  the  Ist  day  of  May,  1895,  the  Judge 
of  the  Third  judicial  district,  at  chambers  at 
Oklahoma  City,  Oklahoma  territory,  made  an 
order  dissolving  a  temporary  injunction  there- 
tofore issued  In  said  cause,  which  order  was 
final,  and  an  appealable  order,  and  thereupon, 
at  the  request  of  the  plaintiffs,  the  Judge  of 
said  court  made  an  order  allowing  plaintiffs 
twenty  days  within  which  to  prepare  and 
serve  a  case  made,  which  time  expired  on  the 
21st  day  of  May,  1865;  that  plaintiffs,  within 
said  time,  failed  to  prepare  and  serve  a  case 
made  upon  the  defendants,  and  thereupon 
said  order  dissolving  said  injunction  became  a 
final  Judgment  of  this  court,  which  could  not 
be  appealed  from,  and  was  a  final  adjudica- 
tion of  the  plaintiff's  action  for  the  injunction 
herein,  and  the  court  was  without  jurisdiction 
to  make  the  order  of  May  23,  1895,  above  re- 
ferred to,  and  said  order  was  contrary  to  law 
and  void.  (2)  Because  there  was  no  trial  of 
the  cause  on  the  23d  day  of  May,  1895,  and 
no  evidence  whatever  oft'ered,  and.  the  defend- 
ants were  not  present,  and  were  not  repre- 
sented by  counsel,  and  had  no  notice  whatever 
that  said  order  would  be  applied  for,  and 
would  be  granted,  and  no  one  was  present, 
except  the  counsel  for  the  relators  herein,  and 
said  order  was  either  entered  by  the  court 
upon  Its  own  motion,  or  upon  the  suggestion 
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of  counsel  for  the  relators.  (3)  Because  of 
the  happening  of  certain  events  and  the  going 
Into  effect  of  certain  laws;  that  Is,  the  law 
opening  the  Klckapoo  country  to  white  settle- 
ment, and  the  opening  to  white  settlement  of 
the  same,  since  the  making  of  the  order  here- 
in on  May  1,  1895,  as  to  which  defendants  de- 
sire to  file  a  supplemental  answer,  and  here- 
by ask  leave  of  the  court  to  file  the  same. 
This  motion  of  the  defendants  was  submitted 
to  the  court  upon  the  same  day,  and  the  fol- 
lowing order  was  made  therein:  "And  now, 
on  this  25th  day  of  May,  1895,  come  the  de- 
fendants, and  file  a  motion,  supported  by  af- 
fidavit, to  set  aside  the  order  herein  of  May 
23rd,  1895,  which  motion  Is  by  the  court  over- 
ruled; to  which  defendants  except,  and  such 
exceptions  are  allowed.  It  is  further  ordered 
by  the  court  that  the  supplemental  answer  of 
defendants  herein  be  allowed  to  be  filed  of 
this  date,  and  the  same  is  hereby  ordered  to 
be  made  a  part  of  the  record  in  this  case. 
[Signed]   H.  W.  Scott,  Judge." 

Thereup<m  the  defendants  filed  their  sup- 
plemental answer,  which  bore  indorsement  as 
follows:  "Leave  granted  to  file  as  of  May 
23rd,  1895,  and  prior  to  Judgment  of  said  date, 
this  27th  day  of  May,  1895.  [Signed]  H. 
W.  Scott,  Judge."  The  supplemental  answer 
sets  forth  that  since  the  filing  of  the  petition 
and  answer  herein,  and  motion  to  dissolve 
the  injunction,  and  since  the  order  of  May  1, 
1895,  dissolving  the  Injunction,  the  country  or 
tract  of  lands  described  In  plalntlfT's  petition 
as  the  Klckapoo  Indian  Reservation  has  beeif 
opened  to  homestead  settlement  by  proclama- 
tion of  the  president,  a  copy  of  which  procla- 
mation is  attached,  and  made  a  part  thereof, 
and  said  country.  In  pursuance  of  said  proc- 
lamation, was  evened  to  settlement  on  the 
23d  day  of  May,  1895,  and  thereupon  ceased 
to  be,  in  any  sense,  an  Indian  reservation,  or 
a  reservation  of  any  kind;  and,  further,  show- 
ed that,  since  the  proceedings  heretofore  had 
in  this  case,  the  territorial  authorities  of  Ok- 
lahoma territory,  consisting  of  the  governor, 
secretary,  and  auditor  of  said  territory,  com- 
posing the  board  of  railway  assessors  for 
said  territory,  have  recognized  defendants' 
right  to  the  right  of  way  over  the  25  miles  in 
controversy  by  assessing  the  said  right  of 
way,  and  said  company's  grade  thereon,  for 
taxation  for  the  year  1895.  The  supplemental 
answer  was  verified  upon  belief  by  J.  W.  Mc- 
Iioud,  attorney  for  the  defendants. 

In  bringing  the  case  to  this  court  by  j>eti- 
tion  in  error,  the  plaintiffs  make  assignments 
of  error  as  follows:  Tliat  (1)  the  court  erred 
in  overruling  the  motion  for  a  new  trial,  and 
in  rendering  Judgment  dismissing  the  action; 
and  (2)  in  holding  that  the  approval  of  the 
location  of  railroad  required  by  the  acts  of 
congress,  as  set  out  in  the  complaint,  was 
merely  a  ministerial  act,  not  involving  Judg- 
ment or  discretion  on  the  part  of  the  secre- 
tary of  the  interior,  and  that,  if  such  acts  on 
the  part  of  the  secretary  of  the  interior  were 
unnecessary,  or  merely  ministerial,  the  loca- 


tion could  be  made  In  1894  dlffermt  from  the 
location  in  1890,  as  indicated  by  the  ruling  of 
the  secretary  of  the  interior;  and  (3)  in  hold- 
ing that  the  defendant  company  could  locate 
its  line  of  railroad  through  lands  allotted  to 
Indians  in  Pottawatomie  county,  indicated 
and  described  In  the  bill  of  complaint,  and  be- 
gin the  construction  of  Its  road  upon  that  line, 
without  having  the  approval  of  the  secretary 
of  the  interior;  and  (4)  holding  that  the  Klck- 
apoo Indian  Reservation  wa»  not,  at  the  time 
the  complaint  was  filed,  and  the  Judgment  of 
the  court  was  rendered,  Indian  country,  and 
that  over  such  reservation,  and  through  the 
counties  of  Oklahoma  and  Pottawatomie,  in 
said  territory,  and  over  and  across  public 
roads  and  highways  in  said  counties,  the  de- 
fendant had  a  right  to  construct  its  line,  with- 
out first  having  a  map  of  location  of  said  line 
of  railroad  approved  by  the  secretary  of  the 
interior;  and  (5)  that  the  defendant  could  lo- 
cate its  line  of  railroad  as  located  on  section 
4,  and  over  the  land  through  which  It  Is  lo- 
cated in  section  4,  under  the  general  laws  of 
the  territory  of  Oklahoma,  and  need  not  lo- 
cate its  line  according  to  the  provisions  of  the 
acta  of  congress  specially  authorizing  the  ooo- 
struction  of  such  railroad,  setting'  out  the 
manner  in  which,  and  the  conditions  under 
which,  such  line  should  be  located  and  con- 
structed, and  in  holding  that  section  6  of  the 
act  of  February  18,  1888,  did  not  apply  to  ap- 
proving of  the  map  of  the  location  of  the 
right  of  way  of  defendant  railroad  company 
at  the  time  its  map  of  location  was  filed  in 
December,  18&1,  as  aforesaid;  and  (6)  in  hold- 
ing that  the  act  of  congress  of  1875  granted 
to  railroad  corporations  the  right  to  constmct 
lines  of  railroad  across  the  public  lands  with- 
out reference  to  special  legislation,  and  that 
such  acts  governed  the  mode  by  which  the  de- 
fendant railroad  should  acquire  its  right  of 
way.  Instead  of  the  special  acts  providing  the 
method  by  which  said  defendant  railroad  and 
its  predecessor  should  acquire  such  rights  of 
way;  and  (7)  in  holding  that  the  provisicHis 
of  the  act  of  congress  granting  the  rights  of 
way  to  the  Choctaw  Coal  &  Railway  Com- 
pany and  the  defendant  company  were  grants 
of  such  rights  of  way  In  prsesentl,  so  as  to 
cut  out  and  exclude  the  rights  of  the  Indians, 
and  others  who,  after  the  dates  of  such  acts 
of  congress,  were  allotted  lands  or  took  home- 
steads over  which  the  line  of  said  railroad 
company  was  thereafter  located;  and  (8)  in 
refusing  to  grant  the  permanent  Injunction  as 
prayed  In  the  bill  of  complaint,  and  In  render- 
ing a  final  decree  upon  the  findings  and  con- 
clusions indicated  and  set  out  in  the  order  of 
May  23,  1895. 

Richard  Olney,  U.  S.  Atty.  Gen.,  and  C.  R. 
Brooks,  U.  S.  Atty.,  for  the  Territory  of  Ok- 
lahoma, and  Horace  Speed,  for  plaintiff.  3. 
W.  McLoud  and  John  I.  DlUe,  for  defendants. 

McATEE,  J.  Various  motions  were  filed 
by  the  defendant  company  la  this  court  in 
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this  case  after  the  filing  of  the  petition  In 
error  and  transcript  of  record  here,  upon  June 
6,  1885.  Under  the  direction  of  the  court 
these  motions  were  argued  orally,  and  upon 
printed  briefs.  In  connection  with  the  argu- 
ment upon  the  merits  of  the  case,  as  pre- 
sented In  the  transcript  of  the  record,  and 
will  be  here  reTiewed. 

The  defendant  railroad  company  filed  its 
motion  on  June  24,  1885,  In  this  court,  to  re- 
quire the  plaintiffs  to  make  a  deposit  and 
give  security  for  costs.  This  motion  was 
based  upon  rule  second  of  the  rules  of  prac- 
tice of  the  supreme  court  of  the  territory  of 
Oklahoma,  which  reads  as  follows:  "No 
cause  shall  be  docketed,  nor  process  Issued 
thereon  (except  In  cases  wherein  the  territory 
or  the  United  States  is  appellant)  until  the 
plaintiff  in  error  or  appellant  shall  pay  to  the 
clerk,  ten  dollars  advance  fees;  nor  shall  any 
clyll  cause  be  docketed  until  security  for 
costs  shall  be  given,  approved  by  the  clerk 
of  the  supreme  court,  conditioned  for  the  pay- 
ment of  all  costs  for  which  the  plaintiff  in 
error  may  be  liable."  The  argument  admits 
that  in  this  case  no  seciurlty  for  costs  has 
been  given  as  provided  by  the  rule.  It  Is, 
however,  contended  by  the  plaintiff  in  error 
that  compliance  with  the  rule  is  not  neces- 
sary, since  this  is  a  suit  by  the  United  States, 
and  that  the  United  States  is  not  required  to 
pay  costs,  or  to  give  the  security  here  re- 
quired, in  order  to  avail  Itself  of  the  rUfhts 
and  remedies  provided  by  and  within  the 
Jurisdiction  of  this  court  This  contention 
the  plaintiff  maintains  upon  the  following 
sections  of  the  Revised  Statutes  of  the  Unit- 
ed States,  which  are  a  part  of  the  Judiciary 
act  passed  by  congress  In  1798,  which  reads 
as  follows: 

"Sec.  1000.  Bond  in  Error  and  on  Appeal. 
Every  justice  or  judge  signing  a  citation  on 
any  writ  of  error  shall,  except  in  cases 
brought  up  by  the  United  States  or  by  direc- 
tion of  any  department  of  the  government, 
take  good  and  sufBclent  security  that  the 
plaintiff  in  error  or  the  appellant  shall  prose- 
cute bis  writ  or  appeal  to  effect,  and  if  he 
fail  to  make  his  plea  good,  shall  answer  all 
damages  and  costs,  where  the  writ  is  a  su- 
persedeas and  stays  execution,  or  all  costs 
only  where  it  is  not  a  supersedeas  as  afore- 
said. 

"Sec.  1001.  No  Bond  Required  of  United 
States.  Whenever  a  writ  of  error,  appeal, 
or  other  process  in  law,  admiralty,  or  equity, 
issues  from  or  is  brought  up  to  the  supreme 
court,  or  circuit  court,  either  by  the  United 
States  or  by  direction  of  any  department  of 
the  government,  no  bond,  ot>llgatIon,  or  se- 
curity shall  be  required  from  the  United 
States,  or  from  any  party  acting  under  the 
direction  aforesaid,  either  to  prosecute  said 
suit,  or  to  answer  in  damages  or  costs.  In 
case  of  an  adverse  decision,  such  costs  as  by 
law  are  taxable  against  the  United  States,  or 
against  the  party  acting  by  direction  as 
aforesaid,  shall  be  paid  out  of  the  contingent 


fund  of  the  department  under  whose  direc- 
tions the  proceedings  were  instituted." 

The  sections  here  recited  are  a  part  of  the 
procedure  provided  by  congress  for  the  su- 
preme court  and  circuit  and  district  courts  of 
the  United  States,  which  are  provided  for  un- 
der article  3.  |  1,  of  the  constitution  of  the 
United  States,  as  follows: 

"Section  1.  Supreme  and  Inferior  Courts. 
The  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court,  and  in  such 
inferior  courts  as  the  cong^ress  may  from 
time  to  time  ordain  and  establish.  The 
Judges  both  of  the  supreme  court  and  i^iferior 
courts,  shall  hold  their  ofilces  during  good  be- 
havior.   *    *    •" 

In  providing  a  mode  of  procedure  for  the 
"Judicial  power  of  the  United  States,  •  •  • 
vested  In  one  supreme  court,  ana  in  such  In- 
ferior courts  as  the  congress  may  from  time 
to  time  ordain  and  establish,"  congress  did 
not  provide  a  code  of  procedure  for  the  ter- 
ritorial courts.  So  far  as  congress  has  legis- 
lated with  regard  to  territorial  courts,  it  has 
legislated  under  the  general  powers  which 
congress  possesses  over,  and  to  provide  a  gov- 
ernment for,  the  territories,  and  not  under 
the  constitutional  authority  given  to  it  to  or- 
dain and  establish  one  supreme  court  and  In- 
ferior courts  vested  with  judicial  power  for 
the  United  States,  Insurance  Oo.  v.  Canter, 
1  Pet  511;  Stacy  v.  Abbott,  1  Am.  Law  T, 
84;  Benner  v.  Porter,  9  How.  Prae.  244. 
The  same  conclusion  must  be  drawn  from  an 
examination  of  the  context  of  the  sections  re- 
lied upon.  Section  1000  provides  that  the 
judge  shall  take  good  and  sufficient  security, 
except  in  cases  brought  up  by  the  United 
States,  or  by  direction  of  any  department  of 
the  government  and  in  section  1001,  next 
ensuing,  it  is  provided  in  what  cases  such 
security  shall  not  be  required;  that  Is,  in 
"issues  *  •  •  brought  up  to  the  supreme 
court,  or  a  circuit  court,  either  by  the  United 
States  or  by  direction  of  any  department  of 
the  government  no  bond,  obligation,  or  se- 
curity shall  be  required  from  the  United 
States,  or  from  any  party  acting  under  direc- 
tion aforesaid,"  etc.  The  prohibition  against 
requiring  security  from  the  United  States,  or 
from  any  party  acting  under  the  direction 
aforesaid,  is  in  cases  brought  up  to  the  su- 
preme court  of  the  United  States,  or  a  circuit 
court  of  the  United  States.  The  prohibition 
is  not  against  bringing  up  the  case  by  peti- 
tion in  error  from  the  district  court  of  a  ter- 
ritory to  the  supreme  court  of  a  territory. 
And  while  the  organic  act  of  this  territory 
provides  that  Its  district  court  "shall  have 
and  exercise,  exclusive  of  any  court  heretofore 
established,  the  same  jurisdiction  in  all  cases 
arising  under  the  constitution  and  laws  of  the 
United  States  as  is  vested  in  the  circuit  and 
district  courts  of  the  United  States,"  the  writ 
of  error  here  is  not  to  the  supreme  court  of 
the  United  States,  or  to  a  circuit  court  of  the 
United  States,  but  to  the  supreme  court  of 
the  territory  of  Oklahoma,    It  cannot  be  con- 
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tended  that  these  sections  are  Imported  into 
the  practice  of  this  territory.  "Laws  regulat- 
ing the  proceedings  of  the  United  States 
courts  are  of  specific  application,  and  are, 
In  truth  and  In  fact,  locally  inapplicable  to 
the  courts  of  a  territory.  *  •  •  The  acts 
of  congress  respecting  proceedings  in  the 
United  States  courts  are  concerned  with,  and 
confined  to,  those  courts,  considered  as  parts 
of  the  federal  system,  and  as  invested  with 
the  Judicial  power  of  the  United  States  ex- 
pressly conferred  by  the  constitution.  *  •  * 
They  were  not  intended  as  exertions  of  that 
plenary  municipal  authority  which  congress 
has  over  the  District  of  Columbia  and  the 
territories  of  the  United  States.  They  do  not 
contain  a  word  to  Indicate  any  such  Intent. 
The  fact  that  they  require  the  circuit  and 
district  courts  to  follow  the  practice  of  the 
respective  state  courts  In  cases  at  law,  and 
that  they  supply  no  other  rule  in  such  cases, 
shows  that  they  cannot  apply  to  the  terri- 
torial courts.  As  before  said,  these  acts  hare 
specific  application  to  the  courts  of  the  Unit- 
ed States,  which  are  courts  of  a  peculiar 
character  and  Jurisdiction.  *  •  •  As  a 
general  thing,  subject  to  the  general  scheme 
of  local  government  chalked  out  by  the  or- 
ganic act,  and  such  special  provisions  as  are 
contained  therein,  the  local  legislature  has 
been  intrusted  with  the  enactment  of  the 
entire  system  of  municipal  law,  subject  also, 
however,  to  the  right  of  congress  to  revise, 
alter,  and  revoke  at  Its  discretion.  '•  •  • 
From  a  review  of  the  entire  past  legislation 
of  congress  on  the  subject  under  coiisldora- 
tlon,  our  conclusion  is  that  the  practice, 
pleadings,  and  forms  and  modes  of  proceed- 
ing of  the  territorial  courts,  as  well  as  their 
respective  jurisdictions,  subject,  as  before 
said,  to  a  few  express  or  Implied  conditions 
in  the  organic  act  Itself,  were  intended  to  be 
left  to  the  legislative  action  of  the  territorial 
assemblie!?,  and  to  the  regulations  which 
might  be  adopted  by  the  courts  themselves." 
Ilornbuckle  v.  Toombs.  18  Wall.  «4S-<K7. 
There  Is  in  force  in  the  territory  of  Oklaho- 
ma, and  relating  to  appeals  on  writs  of  error 
from  a  district  court  of  the  territory  to  this 
court,  no  provision  under  which  the  T'nited 
States  Is  exempted  from  the  rule  of  procedure 
of  this  court,  under  which  it  is  provided  that 
"no  civil  cause  shall  be  docketed  until  securi- 
ty for  costs  shall  be  given,"  etc.  We  under- 
stand the  rule  to  be  that  unless  such  special 
exemption  is  provided  for,  if  the  United 
States  comes  voluntarily  into  the  court,  it 
must  do  so  under  similar  circumstances  and 
upon  the  same  conditions  as  if  It  wore  a  pri- 
vate party,  unless.  Indeed,  exemption  should 
be  conceded  to  it  upon  the  ground  of  sov- 
ereignty. U.  S.  V.  Thompson,  93  U.  S.  588; 
U.  S.  V.  Union  Pac.  R.  Co.,  105  U.  S.  263. 
And  such  exemption  is  not  relied  upon  in 
this  case,  since  the  liability  here  discussed 
has  been  provided  against  by  the  require- 
ment made  in  behalf  of  the  United  States, 
and  taken  by  those  who  represent  the  Inter- 


est of  the  United  States,  if  it  has  any  In  the 
case,  by  the  agreement,  filed  with  the  bill  of 
complaint,  that  the  relators  should  be  respon- 
sible to  the  United  States  for  its  costs  In- 
curred therein.  The  case  of  U.  S.  v.  Bryant, 
111  U.  S.  500,  4  Sup.  Ct.  GOl,  has  been  cited 
to  support  the  contention  of  plaintilF  tUat  sec- 
tions 1000  and  1001  relate  and  are  applicable 
to  writs  of  error  from  the  district  courts  of 
this  territory  to  the  supreme  court  of  this  ter- 
ritory. The  case  does  not  support  the  conten- 
tion. This  was  an  action  at  law  by  the  United 
States  In  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Alabama, 
and  cannot  aid  us  In  reference  to  the  appli- 
cation of  those  sections  to  proceedings  in  the 
territorial  courts. 

If  the  United  States  should  In  fact  Itself  be 
exempt  from  the  application  of  the  rule  of 
court  requiring  security  for  costs,  we  should 
yet  hold  that  the  relators  are  themselves  the 
real  parties  In  Interest,  and  that,  as  such,  they 
would  not  be  entitled  to  the  benefit  of  the  ex- 
emption thus  provided  hi  behalf  of  the  United 
States.  They,  being  thus  the  real  parties  In 
Interest,  and  having  Invoked  the  name  and  au- 
thority of  the  United  States  In  the  bringing  of 
this  action,  would  not  be  permitted  to  prose- 
cute it  for  their  own  benefit  without  comply- 
ing with  the  rule.  In  the  absence  of  any  spe- 
cial provision,  this  action  must  be  prosecuted 
In  the  name  of  the  real  parties  in  Interest,  and. 
If  these  parties  are  here  with  any  legal  rights. 
It  Is  by  reason  of  being  here  in  that  capacity. 
Article  4,  S  26,  Code  Civ.  Proc.  (page  767.  St. 
Okl.);  State  V.  Commissioners  of  Jefferson  Co., 
11  Kan.  6C;  Nixon  v.  School  Dist.,  32  Kan. 
511,  4  Pac.  1017;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  State,  22  Kan.  17.  The  view  here  taken 
was  undoubtedly  that  of  the  department  of 
justice,  in  charge  of  these  proceedings,  and 
has  been  provided  against  herein,  since  there 
was  filed  In  the  district  court  on  March  19, 
1805,  in  conjunction  with  and  annexed  to  the 
bill  of  complaint,  an  agreement  and  obliga- 
tion to  the  United  States,  which  recites  that 
William  S.  Search,  Samuel  Clay,  Wright  Chris- 
tian, George  A.  Outcelt,  and  Edward  J.  Kel- 
ley  hereby  agree  that  their  names  shall  be 
w.ed  as  relators  In  the  above-entitled  cause, 
and  that  they  will  be  responsllilc  to  the  United 
States  for  Its  costs  incurred  therein.  We 
bold  that  the  defendants  In  this  action  arc 
entitled  to  an  order  requiring  the  plaintiff 
herein  to  give  security  for  costs,  to  be  ap- 
proved by  the  clerk  of  the  supreme  court,  con- 
ditioned for  the  payment  of  all  costs  for  which 
the  plaintiffs  in  error  may  be  liable,  before 
they  could  require  any  fm-ther  proceeding  or 
demand  relief  herein. 

Upon  June  21,  181)5,  the  defendant  also  filed 
his  motion  In  the  cause  to  strike  from  the 
transcript  filed  in  the  cause  the  afildavlta  of 
Dunn,  Webster,  and  others,  together  with  cer- 
tificates, letters,  map,  and  opinion  of  Judge 
Henry  W.  Scott,  for  the  reason  that  "none  of 
the  same  were  made  a  part  of  the  record  la 
this  case  by  a  bill  of  exceptions  or  case  made. 
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anil  therefore  are  no  part  of  the  record,  and 
were  Improperly  filed  with  said  transcript," 
and  also  mored  the  court  to  tax  the  costs  of 
making  the  portions  of  the  transcript  above 
referred  to,  to  the  plaintiffs  herein,  for  the  rea- 
son that  the  same  were  improperly  filed  with 
the  transcript  in  this  court.  Two  methods  are 
provided  by  the  statutes  of  this  territory,  ei- 
ther of  which  may  be  adopted  In  bringing  ap- 
peals to  this  court  from  the  district  courts  in 
all  civil  causes:  (1)  By  a  transcript  of  the 
record;  and  (2)  by  caae  made.  The  Code  of 
Civil  Procedure  (chapter  66,  pp.  855,  856,  St. 
Okl.  1893)  provides,  with  reference  to  the  sec- 
ond method  of  taking  an  appeal  from  the  dis- 
trict court,  that: 

"Sec.  564.  In  all  actions  hereafter  Instituted 
by  petition  In  error  In  the  supreme  court,  the 
plaintiff  in  orror  shall  attach  to  and  file  with 
the  petition  In  error,  the  original  case  made, 
filed  In  the  court  below,  or  a  certified  tran- 
script of  the  record  of  said  court    •    •    • 

"Sec.  565.  A  party  desiring  to  have  any 
judgment  or  order  of  the  district  court,  or  a 
judge  thereof,  reversed  by  the  supreme  court, 
may  make  a  case  made,  containing  a  state- 
ment of  so  much  of  the  proceedings  and  evi- 
dence, or  other  matters  In  the  action,  as  may 
be  necessary  to  present  the  errors  complained 
of  to  the  supreme  court. 

"Sec.  566.  The  case  so  made,  or  a  copy  there- 
of, shall,  within  three  days  after  the  judgment 
or  order  la  entered,  be  served  upon  the  oppo- 
site party  or  his  attorney,  who  may  within 
three  days  thereafter  suggest  amendments 
thereto  in  writing,  and  present  the  same  to  the 
party  making  the  case  or  to  his  attorney. 
The  case  and  amendments  shall  be  submitted 
to  the  judge,  who  shall  settle  and  sign  the 
same,  and  cause  It  to  be  attested  by  the  clerk, 
and  the  seal  of  the  court  to  be  thereto  at- 
.  tached.    *    *    • 

"Sec.  567.  The  court  or  judge  may,  upon 
good  cause  shown,  extend  the  time  for  mak- 
ing a  case  made  and  the  time  within  which 
the  case  may  be  served;  and  may  also  direct 
notice  to  b*  given  of  the  time  when  the  case 
may  be  presented  for  settlement  after  the 
same  has  been  made  and  served,  certified  and 
signed  by  the  judge  who  tried  the  cause." 

The  final  judgment  or  order  was  made  by 
the  judge  of  the  district  court  at  chambers, 
on  the  Ist  day  of  May,  1895,  by  which  It  was 
ordered  that  "the  temporary  Injunction  be,  and 
the  same  is  hereby,  dissolved,  to  which  plain- 
tiff excepts."  By  this  order  the  plaintiffs  were 
allowed  20  days  to  pr^wre  and  serve  a  case 
made.  Thereafter,  on  the  23d  day  of  May, 
li^,  "it  being  one  of  the  regular  judicial  days 
of  the  May  term  of  the  district  court,"  the 
court  finds  that  the  order  of  the  judge  of  the 
district  court  of  the  Third  judicial  district,  dis- 
solving the  temporary  injunction  on  the  Ist  day 
of  May,  1895,  at  chambers,  In  Oklahoma  City, 
O.  T.,  and  all  orders  heretofore  made,  are 
hereby  set  aside  and  held  for  naught."  And 
the  court  then  proceeded  especially  to  dissolve 
and  set  aside  the  order  of  May  1,  1805,  to  all 


of  which  the  plaintiff  excepted.  The  plaintiff 
thereupon  made  a  motion  for  a  new  trial,  up- 
on the  following  grounds:  (1)  That  the  "deci- 
sion is  not  sustained  by  sufficient  evidence"; 
and  (2)  that  the  "decision  Is  contrary  to  law," 
—which  was  overruled,  to  which  the  plaintiff 
excepted.  Upon  which  the  plaintiff  prayed  an 
appeal,  and  the  order  of  the  court  then  passed 
provided  that  "ten  days  is  hereby  allowed  said 
plaintiffs  to  make  and  serve  a  case  made  up- 
on the  defendants."  The  first  judgment,  en- 
tered May  1,  1895,  and  the  second  judgment, 
dated  May  23,  1895,  are.  In  all  essential  re- 
spects, identical,  except  that  the  first  judg- 
ment includes  no  statement  of  a  motion  for  a 
new  trial  with  ruling  and  exception,  and  with 
the  further  exception  that  in  entering  the  sec- 
ond judgment  the  court  undertook  to  allow  an 
appeal  to  the  supreme  court,  and  also  allow 
from  that  date  "ten  days  to  make  and  pre- 
X>are  a  case  upon  the  defendants." 

It  is  provided  by  the  Code  of  Civil  Pr»> 
cedure  (section  320,  p.  814,  St.  Okl.)  that  "the 
application  for  a  new  trial  must  be  made  at 
the  term  the  verdict,  report  or  decision  is  ren- 
dered; and,  except  for  the  cause  of  newly 
discovered  evidence,  mnterial  for  the  party 
applying,  which  he  could  not  with  reasonable 
diligence,  have  discovered  and  ...jduced  at 
the  trial  shall  be  within  three  days  after  the 
verdict  or  decision  was  rendered,  unless 
avoidably  prevented."  The  decision  rendered 
May  1st  was  in  all  respects  final.  The  deci- 
sion rendered  May  23,  1895,  was,  as  to  the 
material  thing  ordered  and  accomplished  by 
the  judgment,— that  is,  the  dissolution  of  the 
temporary  Injunction,— in  no  respect  more, 
effective  in  its  terms  than  that  which  had 
been  passed  by  the  court  on  May  1st  This 
was  an  Injunction  proceeding,  properly  heard 
at  chambers,  and  the  fact  that  the  first  judg- 
ment was  entered  at  chambers  made  it  In  no 
respect  invalid  or  ineffective.  The  fact  that 
the  second  judgment  was  entered  upon  a  "ju- 
dicial day,"  and  by  the  court,  had  no  virtue, 
nor  could  it  make  a  judgment  dismissing  the 
temporary  injunction  in  any  respect  more 
final  or  conclusive.  There  could  have  been 
no  reason  why  the  court  should  have  under- 
taken to  set  aside  by  the  judgment  entered 
May  23d  the  final  judgment  which  had  been 
entered  on  May  1st  in  the  same  matter,  ex- 
cept a  strong  desire  to  oblige  the  plaintiffs 
in  error,  by  enabling  them  to  make  their  mo- 
tion for  a  new  trial  within  the  time  pre- 
scribed by  the  statute,  if  possible,  and  for 
the  purpose  of  extending  the  time  In  their 
behalf,  within  which  to  prepare  and  serve  a 
case  made  for  the  supreme  court,  or  "ten 
days  to  appeal  said  cause  upon  the  tran- 
script of  the  record  in  said  cause."  Our  Code 
of  Civil  Procedure  has  been  adopted  from 
the  state  of  Kansas,  and  this  court  uniformly 
follows  the  principles  of  Interpretation  and 
construction  which  have  been  applied  to  It 
by  the  supreme  court  of  that  state.  It  has 
been  by  that  court  repeatedly  held,  with  ref- 
erence to  the  motion  for  a  new  trial,  that  a 
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motion  must  be  filed  in  strict  conformity 
with  the  provislona  of  the  statute,  1.  e.  with- 
in "three  days  after  the  verdict  •  •  •  waa 
rendered,  unless  unavoidably  prevented" 
(Mercer  v.  Ringer,  40  Kan.  191,  19  Pac.  670; 
Bubb  ▼.  Cain,  37  Kan.  692,  16  Pac.  89;  Mc- 
Donald ▼.  Coop«,  32  Kan.  58,  3  Pac.  786), 
and  tliat  -when  no  showing  has  been  made 
that  the  party  has  been  unavoidably  prevent- 
ed from  filing  liis  motion  within  the  time 
specified,  the  court  cannot  consider  or  review 
the  errors  occurring  upon  the  trial  (Odell  v. 
Sargent,  3  Kan.  73;  Mitchell  v.  Milhoan,  11 
Kan.  461;  Nesbit  v.  Hines,  17  Kan.  316; 
Dyal  T.  City  of  Topeka,  35  Kan.  62,  10  Pac. 
161).  And  it  has  been  by  the  same  court 
uniformly  held  that  the  district  judge  has  no 
power  to  extend  the  time  for  mailing  a  case 
after  the  time  fixed  by  the  statute,  and  by 
the  order  of  the  court,  has  once  elapsed.  In- 
surance Co.  V.  Koona,  26  Kan.  215;  Dyal  ▼. 
City  of  Topeka,  35  Kan.  62,  10  Pac.  161; 
Dodd  V.  Abram,  27  Kan.  69.  When,  there- 
fore, the  court,  in  its  judgment  in  this  case, 
of  May  1,  1895,  which  was  final  as  to  the 
only  matter  involved,  to  wit,  the  revocation 
of  the  temporary  injunction,  extending  the 
time,  upon  the  application  of  plaintiffs,  for 
20  days,  to  make  a  case  made,  and  when  the 
time  so  extended  had  expired,  upon  the  21st 
day  of  May,  the  district  judge  had  no  power 
to  extend  the  time  for  making  a  case.  The 
power  did  not  exist  in  him,  in  any  form. 
'  He  was  without  authority.  He  could  not  ex- 
tend the  time  by  an  order  intended  simply 
for  that  purpose,  nor  could  he  do  so  by  any 
method  less  simple  and  direct.  Not  having 
jurisdiction  to  extend  the  time  directly,  he 
could  not  do  so  by  indirection,  and  hence  the 
order  extending  the  time  for  making  a  case 
made  after  the  time  had  expired  within 
which  the  case  was  to  be  made,  under  the 
order  of  May  Ist,  was  void,  notwithstanding 
the  fact  that  it  was  attempted  to  be  accom- 
plished through  the  Instrumentality  of  revok- 
ing ttie  judgment  of  May  1st,  upon  the  tem- 
porary injunction,  and  renewing  the  order 
for  extension  of  time  by  the  new  order 
dated  May  23,  1895,  and  purporting  to  be  a 
final  judgment,  which  assumed  to  be  the  only 
order  by  which  the  temporary  injunction 
was  then,  for  the  first  time,  revoked.  The 
second  decision,  of  May  23d,  purporting  to 
be  a  final  judgment,  can  have  no  effect  to  ex- 
tend the  time  specified  In  the  statute  for  the 
benefit  of  the  plaintiffs  In  error,  nor  have 
any  other  effect  except  as  a  substantial  testi- 
monial of  the  willingness  of  the  district  judge 
to  strain  the  limits  of  his  jvirlsdlctlon  In  an 
effort  to  relieve  the  plaintiffs  in  error,  and 
to  aid  them  in  appealing  to  this  court  for 
review. 

The  large  number  of  affidavits,  certificates, 
letters,  and  the  map,  which  are  furnished 
and  annexed  to  the  petition  in  error,  are  cer- 
tified to  by  the  clerk  of  the  district  court  of 
the  Third  judicial  district  as  "a  true,  full, 
and  comitlete  copy  of  the  proceedings  and 


papers  In  the  case  of  The  United  States  of 
America  v.  The  Choctaw,  Oklahoma  and  Gulf 
Railroad  Company  and  George  S.  Good  & 
Company  and  others,  a  oopartnersliip,  de- 
fendants, as  the  same  remain  on  file  in  my 
office."  Together  with  other  evidences  of  its 
Insufficiency  as  a  case  made,  it  has  not  "been 
submitted  to  the  judge,  who  shall  settle  and 
sign  the  same."  The  evidence  consisting  of 
affidavits  and  papers  purporting  to  have 
been  used  as  evidence  at  the  hearing  below 
are  not,  therefore,  In  such  form  as  that  they 
can  be  reviewed  by  this  court  We  understand 
the  statute  prescribing  the  method  of  making 
up  an  original  case  made,  and  providing  for 
its  certification,  by  sections  564,  565,  566, 
and  567  of  the  Code  of  Civil  Procedure,  above 
referred  to,  constitutes  the  only  and  exclu- 
sive method  by  which  evidence  may  be 
brought  into  this  court  in  such  form  as  that 
it  may  be  reviewed  and  examined  upon  error. 
This  is  the  case,  unless,  Indeed,  it  should  ap- 
pear upon  examination  that,  as  is  claimed  by 
the  plaintiffs  In  error,  "tlie  decree  adopts  the 
opinion,  and  expressly  makes  it  a  part  of 
the  record,  and  the  proofs  are  also  made  a 
part  of  the  record;  that  the  findings  are  all 
in  the  opinion";  and  that  this  order,  of  the 
court,  making  the  opinion  and  proofs  refer- 
red to  therein  parts  of  the  record,  was  BufO- 
cient  for  that  purpose. 

It  is,  by  the  decree  of  the  district  court  dat- 
ed May  1,  1895,  stated  that  the  "defendanta 
submitted  their  evidence  to  sustain  said  mo- 
tion, and  plaintiffs  their  evidence  to  resist  the 
same,  and' both  parties  having  rested,"  and  by 
the  subsequent  order,  dated  May  23d,  it  Is  "or- 
dered, adjudged,  and  decreed  that  upon  the 
pleadings,  proofs,  and  findings  by  the  judge 
of  this  court,  of  law  and  fact,  heretofore  had, 
with  the  opinion  of  the  judge,  is  ordered  made 
a  part  of  this  record." 

We  hold  that  the  decree  of  May  23,  18^ 
is  void  as  to  either  of  these  purposes  -sought 
to  be  accomplished  by  it,  by  which  a  motion 
for  a  new  trial  can  be  made,  or  the  evidence 
from  the  trial  in  the  lower  court  be  brought 
here  for  the  review  of  errors,  in  lieu  of  the 
method  prescribed  by  the  specific  and  exclu- 
sive provisions  which  are  made  by  the  stat- 
ute for  the  bringing  of  evidence  into  this 
court  by  a  case  made,  by  which  "hereafter 
In  all  actions  Instituted  in  the  supreme  court 
the  original  case  made  shall  be  attached  to 
the  petition  In  error,"  and  that  such  case 
made  shall  be  "served  upon  the  opposite  par- 
ty or  bis  attorney  for  the  suggestion  of 
amendments,"  and  that  the  case  so  made  shall 
then  "be  presented  for  settlement  to  the  judge 
who  shall  settle  and  sign  the  same  and  cause 
it  to  be  attested  by  the  clerk,"  etc.  In  sup- 
port of  their  proposition,  however,  we  are  re- 
ferred by  the  plaintiffs  In  error  to  section 
192,  EiUott,  App.  Proc.;  to  McCuIlagh  ▼.  Al- 
len, 10  Kan.  121;  to  Stapleton  v.  Orr,  43  Kan. 
170,  23  Pac.  109;  to  Thomas  v.  Tanner,  14 
How.  Prac.  426;  to  Weyman  v.  Bank,  56 
How.  Prac.  331;  to  Auld  v.  Smith.  23'  Kan. 
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42;  to  Smith  v.  Auld,  31  Kaa  266;  to  Mitch- 
ell y.  iDSley,  33  Kan.  658,  7  Pac.  201;  to  Red- 
den T.  Metzger,  46  Kan.  288,  28  Pac.  689; 
and  to  Lumber  Co.  v.  Buchtel,  101  U.  S.  633. 
To  review  these  anthoritles: 

It  is  stated  in  Elliott,  App.  Proc.  {  192,  that 
'"the  statute  requires  an  order  of  the  oonrt.  In 
the  nature  of  a  special  order,  and,  without 
-such  an  order,  ^  instruments  of  evidence,  in- 
structions, or  tie  like,  cannot  be  regarded  as 
in  the  record,  unless,  of  course,  brought  In  by 
a  bill  of  exceptions."  The  reference  here 
made  is  to  the  statute  of  the  state  of  Indiana, 
which  provides  that  "the  transcript  of  mo- 
tions, af9Sdavlta,  and  other  papers,  •  •  • 
'depositions,  and  papers  filed  as  mere  evidence, 
-shall  not  be  certified,  unless  made  a  part  of 
the  record  by  exception  or  order  of  court" 
We  do  not  practice  under  such  a  statute. 
Our  statute  provides  (Code  Civ.  Proc  {  430, 
p.  831)  as  follows:  "The  record  shall  be  made 
up  from  the  petition,  the  process,  return,  the 
pleadings  subsequent  thereto,  reports,  ver- 
dicts, orders,  Judgments,  and  all  material  acts 
and  proceedings  of  the  court.  *  *  *  BSvi- 
dence  must  not  be  recorded." 

But  it  Is  urged  by  the  plaintiff,  upon  the 
authority  of  the  ELansas  cases,  that  the  opin- 
ion contained  findings  of  fact  and  conclusions 
of  law,  and,  "by  order  of  the  court,  all  are 
made  a  part  of  the  record."  We  do  not  find 
that  this  conclusion  can  be  drawn  from  the 
authorities  cited  from  that  state.  Our  Code 
of  Civil  Procedure,  adopted  from  Kansas,  pro- 
vides (section  302,  St.  1893,  p.  812),  that: 
"Upon  the  trial  of  questions  of  fact  by  the 
-court,  it  shall  not  be  necessary  for  the  court 
to  state  its  findings,  except  generally,  for  the 
plalntlfr  or  defendant,  unless  one  of  the  par- 
ties request  it,  with  the  view  of  excepting  to 
the  decision  of  the  court  upon  the  questions 
of  law  involved  in  the  trial;  in  which  case 
the  court  shall  state,  in  writing,  the  conclu- 
sions of  fact  found,  separately  from  the  con- 
clusions of  law."  It  will  be  here  seen  (1) 
that.  In  the  absence  of  an  express  request  by 
one  of  the  parties  to  the  cause,  it  is  not  made 
the  duty  of  the  "court  to  state  its  fimdlngs, 
except  generally";  and  (2)  that  if  one  of  the 
parties,  with  a  view  of  excepting  to  the  de- 
cision of  the  court  upon  the  questions  of  law 
Involved  in  the  trial,  request  It,  it  shall  then 
become  the  duty  of  the  court  to  state  in  vmt- 
Ing  the  conclusions  of  fact  found,  separately 
from  the  conclusions  of  law.  If  the  court, 
not  being  requested,  and  not  having  In  view 
the  taking  of  exceptions  to  its  decisions  upon 
the  questions  of  law  involved  in  the  trial, 
does  yet  volunteer  to  prepare  a  written  opin- 
ion, including  a  recitation  of  the  facts,  or  a 
Iiart  of  them,  in  so  far  as  it  sees  fit  to  do  so, 
It  is  yet  acting  under  that  provision  of  the 
«tatnte  which  only  makes  it  its  duty  to  find 
no  further  or  otherwise  than  "generally  for 
the  plaintiff,  or  for  the  defendant"  The 
voluntary  statement  of  his  opinion  in  writing 
thus  made,  including  such  facts  as  he  would 
see  fit  to  Include  l(i  his  opinion,  Is  not  such 


special  finding  of  fact  and  conclusion  of  law 
as  is  provided  for  by  the  statute,  when  ei- 
ther party  to  the  cause  so  requests  it;  and  - 
such  voluntary  action  of  the  court  has  been 
universally  treated  as  a  general  finding,  only, 
notwithstanding  any  care  which  it  may  have 
taken  In  the  preparation  of  a  written  opinion. 
Such  general  finding,  under  the  voluntary  ac- 
tion of  the  court,  is  radically  different  from 
the  special  findings  of  fact  and  conclusions  of 
law  provided  for  under  the  second  branch  of 
the  statute.  Such  special  findings  of  fact  and 
separate  conclusions  of  law,  when  made  by  ' 
the  court  upon  the  request  of  either  party, 
and  entered  upon  the  Journal,  although  not 
signed  by  the  judge,  or  made  a  part  of  the 
record  by  a  bill  of  exceptions,  have  yet  been 
held  to  be  a  part  of  the  record  by  the  supreme 
court  of  the  state  of  Kansas,  in  McGulIagh  v. 
Allen,  10  Kan.  121.  Nor  do  the  other  Kansas 
cases  go  further.  It  Is  urged  by  the  plaintiff 
that  in  the  case  of  Stapleton  v.  Orr,  43  Kan. 
170,  23  Pac.  109,  "the  evidence  in  the  case  la 
attached  to  the  opinion,  and  referred  to  in 
the  opinion  as  a  part  of  it.  Thereby  the  evi- 
dence becomes  a  part  of  the  record."  The 
fact  in  this  case,  as  extracted  from  the  opin- 
ion of  the  court  was  that,  upon  the  motion  to 
dissolve  the  attachment,  "we  could  not,  we 
think,"  examine  the  testimony  submitted  be- 
fore the  district  court,  and  "do  so  In  order  to 
determine  whether  or  not  the  order  of  disso- 
lution was  correct;  but,  as  the  defendant  has 
made  it  a  part  of  his  answer,  we  certainly 
can  treat  It  as  a  part  of  the  pleadings  in  this 
case."  It  will  thus  be  seen  that  the  evidence 
was  not  attached  to  the  opinion,  and  referred 
to  In  the  opinion  as  a  part  of  It  l%e  case 
does  not  aid  us. 

The  case  of  Lumber  Co.  v.  Buchtel,  101  U. 
S.  633,  cited  by  the  plaintiff  in  support  of  the 
proposition  that  "the  findings  of  a  referee  up- 
on which  the  Judgment  was  rendered,  like  the 
verdict  of  a  Jury,  constitutes  an  essential  part 
of  the  record  of  the  case."  We  find,  upon  an 
examination  of  the  case,  that  exceptions  were 
taken  to  the  report  and  overruled  by  the 
court  below.  That  case,  therefore,  came  reg- 
ularly into  the  supreme  court  by  a  bill  of  ex- 
ceptions, as  we  must  infer  from  this  state- 
ment In  the  opinion  of  the  court,  and  the  case 
does  not  support  the  statement  of  plaintiff's 
brief  that  the  referee's  report  would  form  part 
of  the  record  without  such  exceptions. 

The  New  York  practice,  pressed  upon  our 
attention  In  the  brief  of  plaintiffs,  in  the  case 
of  Thomas  v.  Tanner,  14  How.  Prac:  426,  and 
Weyman  v.  Bank,  59  How.  Prac.  331,  does 
not  support  their  contention.  It  is.  In  the  syl- 
labus of  the  former  case,  declared  that:  "l^e 
decision,  which,  by  the  267th  section  of  the 
Code,  is  required  to  be  given  In  writing  and 
filed  by  the  clerk,  is  a  very  different  thing 
from  the  opinion  which  the  judge  may  think 
proper  to  write.  The  decision  can  only  ap- 
pear by  his  signature  or  allocator.  The  opin- 
ion never  should  be  carried  bodily  Into  the  rec- 
ord."   On  the  contrary,  in  the  absence  of 
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such  n  statutoiy  proTlslon  as  that  found  in  the 
state  of  ludiana,  it  has  been  repeatedly  held 
that  no  evidence,  depositions,  aifidavits, 
Judge's  minutes,  notes,  or  opinions  are  a  part 
of  the  record  until  they  are  embodied  in  a 
bill  of  exceptions  or  case  made,  and  that  nei- 
ther the  action  of  the  clerk,  by  his  certifi- 
cate, nor  the  po\per  of  the  Judge  himself,  un- 
less authorized  by  statute,  can  be  effective  to 
incorporate  these  matters  in  the  record  in  any 
other  manner  than  that  which  they  are  limited 
to,  as  prescribed  by  the  legislative  •will,  x'he 
provisions  of  the  statute,  as  above  set  out,  are 
made  for  the  protection  of  the  defendant  in 
error.  He  has  a  right  to  avail  himself  of 
them,  and  the  com-ts  have  no  power  to  de- 
prive him  of  the  benefit  of  those  provisions,  if 
that  l9  demanded.  Haraszthy  v.  Horton,  46 
Cal.  545;  Thome  v.  Hammond,  46  Cal.  531; 
Mill  Co.  T.  Vandall,  1  Minn.  250  (GU.  195); 
Baltimore  &  F.  R.  Co.  v.  Trustees  of  Sixth 
Presbyterian  Church,  91  U.  S.  130;  Lumber 
Co.  V.  Pennington,  2  Dak.  467,  11  N.  W.  497; 
Backus  V.  Clark,  1  Kan.  287.  The  finding  of 
a  court,  no  matter  how  full  and  exhaustive  or 
how  complete  and  adequate  may  appesir  to  be 
its  statement  of  facts,  unless  it  appears  by  the 
record  that  it  was  made,  upon  the  request  of 
one  or  both  of  the  parties,  as  a  special  finding 
of  fact  and  conclusion  of  law,  will  be  but  a 
general  finding,  and  not  a  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions.  Con- 
ner V.  Town  of  Marion,  112  Ind.  517,  14  N.  E. 
488. 

In  an  additional  brief  upon  this  moticm,  filed 
by  the  plainUfifs  July  26,  1805,  the  cases  of 
Tolman  v.  Railroad  Co.,  92  N.  Y.  353,  and 
Snyder  v.  Snyder,  96  N.  Y.  92,  are  cited  as 
supporting  the  proposition  that  the  order  of 
the  com't  made  the  opinion  and  proofs  referred 
t6  therein  parts  of  the  record,  and  effectual 
in  bringing  the  evidence  here  to  review.  The 
■  case  of  Tolman  v.  Railroad  Co.  was  an  appeal 
from  an  order  of  the  general  term  affirming 
an  order  of  the  special  term  denying  a  motion 
to  compel  the  plaintiff  to  file  security  for 
■costs.  The  only  question  in  the  case  was 
whether  the  lower  court  could  "exercise  Its 
discretion  In  requiring  security  for  costs."  The 
question  was  Jurisdictional.  The  court  de- 
clared that  it  "did  not  possess  the  power," 
and  filed  its  decision  in  making  the  order. 
There  was  no  evidence  in  the  record.  It  was 
simply  a  proposition  of  law,  and  the  court  of 
appeals  looked  Into  the  decision  in  ord»  to 
ascertain  upon  what  groimds  the  lower  court 
declared  "its  want  of  power  to  grant  the  ap- 
plication." It  concluded,  upon  a  comparison  of 
sections  of  the  New  York  statute  cited  in  the 
Jecision  of  the  lower  court,  that  "the  opinion 
constitutes  an  important  and  material  part  of 
the  record,  and  is  expressly  referred  to  in  the 
j)rders,"  declaring  at  the  same  time,  as  a  gen- 
eral proposition,  that  "while  the  opinion  can- 
aot  ordinarily  be  referred  to,  to  show  the 
ground  upon  which  an  order  is  made,  this  case 
is  not  brought  within  any  such  rule.  The  rea- 
son for  the  rule  is,  it  forms  no  part  of  the 


record,  and,  therefore,  cannot  be  referred  to, 
to  explain  the  meaning  of  the  record."  Up<Mi 
the  authority  of  this  case,  the  court  again  de- 
clared In  Snyder  v.  Snyder,  96  N.  Y.  92,  that, 
"notwithstanding  the  general  rule  that  an  ap- 
pellate court  la  not  to  look  beyond  the  order 
to  ascertain  the  ground  of  Judgment,  it  may 
do  so  when  the  terms  of  the  order  are  ambig- 
uous, or  when  the  order  itself  refers  to  the 
opinion."  The  (pinion  does  not  cite  any  stat- 
ute upon  the  subject,  nor  show  what  the 
statute  of  the  state  of  New  Yoiic  provides 
shall  be  the  contents  of  the  record  brought  to 
the  court  of  appeals,  nor  in  what  manner  the 
contents  ot  such  record  shall  be  certified,  as 
we  have  seen  has  been  fully  and  carefully 
provided  for  by  our  own  statute,  and  the  In- 
terpretations made  thaeup<Mi  by  the  courts  of 
that  state,  from  which  our  Code  was  adopted. 
The  rale  which  now  seems  to  be  accepted  in 
New  York,  upon  the  strength  of  the  case  ot 
Tolman  v.  Railroad  Co.^  ts  not  the  rule  here. 
And  these  authorities  do  not  support  the  prop- 
osition that  evidence  can  be  imported  Into  the 
record  by.  an  order  of  the  court  or  of  the  Judge. 
Such  a  holding  would  render  nogatoty  the 
provisions  of  the  statute  for  making  np  the 
record,  and  substitute  for  them  the  choice  of 
the  Judge,  when,  in  ruling  upon  an  appealable 
matter,  he  might  see  fit  to  exercise  his  discre- 
tion, or  indulge  his  caprice.  The  case  of  In  re 
Holbrook,  99  N.  Y.  543,  544,  2  N.  E.  887,  also 
cited,  furnishes  nothing  further  upon  the  mat- 
ter. We  must,  tba*efore,  bold  that  the  opin- 
ion of  the  court,  including  such  statements  of 
fact  as  may  be  contained  therehi.  Is  not  a  part 
of  the  record  by  the  order  of  the  judge;  that 
he  Is  not  authorized  by  the  statute  of  this  ter- 
ritory to  make  such  an  order;  and  that  the  or-> 
der  so  made  in  the  decree  of  May  23,  1895, 
would  have  no  such  effect  if  the  decree  passed 
May  1, 1805,  had  not  been  final  as  to  the  disso- 
lution of  the  temporary  Injunction,  which  was 
the  only  matter  then  to  be  determined,  and 
exhausted  the  Jurisdiction  of  the  court  in  that 
matter.  The  motion  to  strike  from  the  tran- 
script filed  in  the  case  the  affidavits  of  Dunn, 
Webster,  and  others,  together  with  certificates, 
letters,  map,  and  opinion  of  the  Judge  of  the 
district  court,  etc.,  as  described  in  the  motion, 
for  the  reason  that  "none  of  them  were  made  a 
part  of  the  record  in  this  case  by  a  bill  of  ex- 
ceptions or  case  made,  and  are,  therefore,  no 
part  of  the  record,  and  were  Impr(H>erly  filed 
with  the  said  transcript,"  and  "to  tax  the  costs 
of  making  the  portions  of  the  transcript,  above 
referred  to,  to  the  plaintiffs,  for  the  reason  that 
they  were  hnproperly  made  and  filed  with  the 
transcript  In  this  court,"  will  be  sustained. 

It  has  also  been  moved  by  the  defendants 
in  error  that  the  court  affirm  the  Judgment  of 
the  court  below,  without  consideration  of  the 
merits  of  this  action,  for  the  following  rea- 
sons: (1)  For  the  reason  that  the  decision  of 
the  court  below  was  based  upon  evidence 
which  has  not  been  made  a  part  of  the  record 
by  case  made  or  bill  of  exceptions,  and  is 
not  before  this  court  for  review;  and  that 
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no  other  questions  are  presented  by  the  rec- 
ord for  the  consideration  of  thla  court.  This 
motion  presented  the  question  whether,  evi- 
dence baring  been  produced  at  the  hearing 
below,  and  the  judgment  of  the  court  having 
been  rendered  thereupon,  and  the  evidence 
not  having  been  brought  here  by  a  case 
made,  this  court  can  go  into  an  examination 
as  to  whether  the  trial  judge  erred  In  repaer- 
ing  the  judgment  which  he  did.  It  has  been 
uniformly  held  by  the  supreme  court  of  the 
state  of  E^insas  that,  "in  order  to  have  the 
question  whether  the  evidence  supports  the 
findings  and  Judgment  examined,  a  case 
made  should  show  that  It  contains  all  the  evi- 
dence." Hill  V.  Bank,  42  Kan.  364.  22  Pac. 
324.  And  It  has  been  uniformly  held  by  this 
court  in  the  case  of  W.  A.  Wood  Co.  v.  Fam- 
ham,  1  Okl.  375,  33  Pac.  867  (Burford,  X),  that: 
"Unless  the  bill  of  exceptions  Is  shown  on  Its 
face  to  contain  all  the  evidence,  this  court  will 
not  review  the  action  of  the  court  below  In 
ovemdlng  a  motion  for  a  new  trial  because  the 
verdict  is  not  sustained  by  the  evldenca"  Rail- 
way Co.  ▼.  Henly,  88  Ind.  535;  Railway  Co. 
V.  Murdock,  82  Ind.  381;  Swift  t.  Stine 
(Wash.  T.)  13  Pac.  804;  Forelander  v.  Hicks, 
6  Ind.  450.  Notwithstanding  the  fact,  there- 
fore, that  a  large  number  of  affidavits  are  an- 
nexed to  the  transcript  which  has  been  brought 
here,  they  will  not  be  examined  or  reviewed 
by  this  court.  No  means  are  furnished  to  us 
by  which  the  correctness  of  the  determination 
upon  the  facts  by  the  district  Judge  can  be 
examined  .nto,  and,  under  such  circumstances, 
the  practice  has  been  necessary  and  uniform. 
In  both  federal  and  state  courts,  to  affirm  the 
decision  of  the  district  judge.  Every  pre- 
sumption is  In  favor  of  the  correctness  of  the 
finding  of  the  trial  court  upon  the  facts.  If  it 
Is  a  court  of  general  jurisdiction,  until  the 
contrary  is  made  to  affii'matively  appear.  Alt- 
Bchiel  V.  Smith,  9  Kan.  90;  James  v.  Bank,  7 
Wall.  692;  Mullaney  v.  Humes,  47  Kan.  99, 
27  Pac.  817;  Hopkins  v.  Hopkins,  47  Kan. 
103,  27  Pac.  822;  Swift  v.  Stlne  (Wash.  T.) 
13  Pac.  904;  Bedford  v.  Ruby,  17  Neb.  97, 
22  N.  W.  76;  Roehl  v.  Roehl,  15  Neb.  655,  19 
N.  W.  632.  But  the  petition,  answer,  and 
Judgment  have  been  properly  brought  here, 
and  the  question  arises  whether  the  plalntltTA 
are  entitled  to  relief  In  this  court  by  way  of 
Judgment  on  the  pleadings.  The  Code  of  Civil 
Procedure  of  this  territory  (section  424,  p.  830, 
St  1893)  providesthat:  "Where,  upon  the  state- 
ment In  the  pleadings,  one  party  Is  entitled  by 
law  to  judgment  in  his  favor.  Judgment  shall 
be  so  rendered  by  the  court,  though  the  ver- 
dict has  t>een  found  against  such  party."  Up- 
on a  precisely  similar  statute  in  the  Code  of 
Civil  Procedure  of  the  state  of  Indiana,  the 
supreme  court  of  that  state  has  repeatedly  held 
that,  no  such  motion  having  been  made  at  the 
trial,  and  the  defendant  not  being  thereby  no- 
tified of  defects  which  he  would  be  entitled  to 
amend  In  the  furtherance  of  Justice,  and  since 
no  Importunity  was  afforded  the  trial  court  to 
consider  and  decide  the  question,  the  sound 


rule  of  law  Is  that  the  question  of  the  right  of 
the  party  to  judgment  on  the  pleadings  cannot 
be  first  made  on  appeaL  Cupp  t.  Campbell, 
103  Ind.  213,  2  N.  E.  665;  Dunham  t.  Court- 
nay,  24  Neb.  627,  39  N.  W.  784;  Fowler  t. 
Bank,  113  N.  Y.  450,  21  N.  E.  172;  Wilson  v. 
Fuller,  9  Kan.  181;  Railroad  Co.  t.  Duckett, 
20  Kan.  623.  We  hold,  upon  this  point,  that 
the  defendants  are  entitled  to  have  the  Judg- 
ment below  affirmed  without  looislng  Into  the 
merits  of  the  action. 

In  Its  motion  to  this  court  for  the  afihrma- 
tlon  of  the  Judgment  below  without  looking 
into  the  merits  of  the  action,  the  defendant 
assigns  as  a  second  reason:  "(2)  That  the 
record  fails  to  show  that  either  the  United 
States  or  the  persons. upon  whose  relation  this 
action  was  brought  have  any  Interest  in  the 
subject  of  the  action,  or  would  be  In  any  way 
affected  by  the  construction  of  defendant's 
road  over  section  four,  as  mentioned  In  the 
petition,  or  In  any  way  Interested  in  obtain- 
ing the  relief  prayed."  The  Code  of  Civil 
Procedure  of  this  territory  provides  (page 
767,  c.  66,  {  26)  that:  "Every  action  must  be 
prosecuted  In  the  name  of  the  real  party  In 
Interest.  •  •  •"  If  the  relators,  therefore, 
are  entitled  to  prosecute  this  action.  It  is 
because  they  are  the  real  parties  in  Inter- 
est. When  the  question  Is  one  of  public 
right,  and  the  object  of  the  proceeding  is  to 
compel  the  performance  of  a  puollc  auty  or  to 
restrain  the  commission  of  a  public  wrong, 
the  people  are  regarded  as  the  real  party, 
and  the  action  must  be  brought  in  the  name 
of  the  territory,  upon  the  relation  of  the 
prosecuting  officer,  or  upon  the  relation  of 
some  member  of  that  public,  who  has  a. 
personal,  special,  or  peculiar  Interest  In  the 
result,  as  a  part  of  the  public.  The  de- 
cided weight  of  authority  supports  the  prop- 
osition that,  where  relief  Is  sought  merely 
for  the  protection  of  private  rights,  the  re- 
lator must  show  some  separate  and  dis- 
tinct personal  interest  in  the  matter,  since 
be  Is  regarded  as  the  real  party,  and  his 
rights  must  clearly  appear.  High,  Extr.. 
Rem.  {  431;  Pumphrey  v.  Mayor,  etc.  of  Bal- 
timore, 47  Md.  145;  28  Am.  Rep.  446,  and 
note  448;  Dane  v.  Derby,  89  Am.  Dec.  740, 
note.  The  Interest  of  the  relators  must  ap- 
pear In  the  petition.  If  It  Is  sought  In  this 
action  to  prevent  a  wrong  to  the  public,  the 
petition  should,  at  least,  show  that  the  re- 
lators are  citizens  or  residents,  and,  as  such, 
are  Interested  in  the  execution  of  the  laws. 
If  the  action  is  brought  by  the  relators  for 
the  protection  of  private  rights,  they  should 
show  In  the  petition  some  personal  or  spe- 
cial interest  in  the  subject-matter.  The  peti- 
tion shows  neither.  The  relators  are  neither 
described,  nor  is  It  shown  in  any  way  In  the 
pleadings  that  they  are  citizens,  or  even  resi- 
dents; of  the  territory,  or  of  the  United  States. 
No  Interest  is  in  any  manner  exhibited  which 
would  entitle  them  to  appear  as  seeking  re- 
dress and  relief  In  the  preservation  of  either 
public  or  private  rights.  The  relators  appear  la 
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tbe  action  as  mere  TOlnnteers,  and  as  snch 
are  not  entitled  to  the  relief  sought.  2  High, 
InJ.  1556;  State  v.  Board  of  County  Com'rs, 
U  Kan.  66;  State  t.  Marston,  6  Kan.  624; 
State  T.  McLaugblin,  15  Kan.  228;  Smith  ▼. 
Heuston,  e  Ohio,  101;  Putnam  v.  Valentine,  5 
Ohio,  187. 

It  iB  alleged  In  the  petition  that  the  build- 
ing of  tbe  defendants'  line,  In  the  manner 
and  at  tbe  places  to  be  enjoined,  Is  a  public 
nnlsance;  and  In  that  case  the  petition  must 
show  that  the  relators  have  suffered  some 
special  or  peculiar  injury.  Independent  of, 
and  distinct  from,  the  common  and  general 
Injury  shared  by  the  public  alike.  No  such 
special  or  peculiar  Injury  to  the  relators  is 
alleged  or  shown  In  tbe  petition.  2  High, 
InJ.  1555;  Bigelow  v.  Bridge  Co.,  14  Conn. 
565;  DooUttle  v.  Supervisors,  18  N.  Y.  160; 
Hlnchman  y.  Railroad  Co.,  17  N.  3.  Eq. 
75;  Williams  t.  Smith,  22  W1&  694.  It 
cannot  be  claimed  that  this  is  an  action  In 
which  the  United  States  itself  Is  tbe  real 
party  in  Interest  If  it  were  in  fact  so,  and 
this  Is  a  proceeding  In  which  tbe  United 
States  is  tbe  real  party  in  interest,  there 
would  then  be  a  misjoinder  of  parties.  The 
action  would  be  tbe  action  of  tbe  United 
States,  In  which  tbe  relators  have  been  Im- 
properly Joined.  Tbe  petition  Is  verified  by 
each  of  the  relators,  respecttrely.  This  veri- 
fication has  been  made  in  pursuance  of  the 
provision  of  Code  Civ.  Proc.  {  108  (page 
780.  St  OkL  1893),  which  is  that:  "In  aU 
actions,  allegations  of  tbe  execntlon  of  writ- 
ten Instruments  •  •  •  duly  verified  by 
the  affidavit  of  tbe  party,  his  agent  or  at- 
torney, shall  be  taken  as  true,"  etc.  And 
since  the  verification  does  not  show  that  It 
was  made  by  agents  or  attorneys,  and  since 
tbe  statute  provides  that  such  verification 
of  pleadings  may  only  be  made  by  the 
party,  his  agent  or  attorney,  it  must  have 
been  made  by  the  affiants,  who,  being  them- 
selves the  relators,  believed  themselves  to  be, 
and  accepted  responsibility  as,  the  real  i>ar- 
tiea  In  interest  Before  the  Institution  of 
this  suit,  an  agreement  was  executed  by  the 
relators,  by  which  they  bound  themselves 
that  they  would  be  responsible  to  the  United 
States  for  Its  costs  incurred  therein.  This 
agreement  was  filed  with  the  petition  In  the 
district  court  at  the  time  the  suit  was 
brought,  as  bas  been  stated,  and  the  fact 
that  it  was  taken  by  the  United  States  from 
tbe  relators,  and  that  the  relators  verified 
tbe  petition  in  tbeir  own  behalf,  as  the  real 
parties  in  tbe  case,  abundantly  shows  that 
tbe  action,  while  it  was  Instituted  In  tbe 
name  of  the  United  States  of  America,  was 
Instituted  for  tbe  benefit  of  the  relators; 
that  It  Is  a  suit  to  protect  a  private  interest, 
and  that  tbe  permission  to  use  tbe  name 
and  authority  of  the  United  States  for  tbe 
Institution  of  the  action  was  only  permitted 
apon  the  execution  of  this  agreement;  and 
that  tbe  relators,  and  not  the  United  States, 
have  been  tbe  active,  interested,  and  real 


parties  in  Interest,  and  tbat  tbe  Unite* 
States  was  to  stand  no  otherwise  engaged 
than  to  protect  the  Interests  of  tbe  relaton 
themselves.  If  the  United  States  bad  any 
real  Interest  In  the  matter  in  controversy 
hei-e,  it  is  able,  and  It  is  proper  tbat  it  should 
be  responsible  for  and  defray  its  own  costs. 
Tbe  attorney  general  would  not,  under  such 
circumstances,  call  upon  private  i>er8ons  to 
secui^  the  United  States  against  tbe  payment 
of  the  expenses  of  litigation  on  Its  behalf. 
The  United  States  comes  Into  court  U  It 
comes  at  all,  upon  precisely  the  same  foot- 
ing, and'  upon  the  same  conditions,  with 
private  persons.  It  must  snow  its  Interest 
It  must  show  that  It  has  been,  or  Is  itself 
about  to  be,  prejudiced  by  some  action  of 
the  defendant  or  defendants.  It  must  show 
that  it  has  some  pecuniary  or  other  Interest 
at  stake.  Or,  if  suit  Is  brought  by  tbe  United 
States  for  the  protection  of  some  public  In- 
terest, or.  at  the  relation  or  private  parties, 
for  tbe  protection  of  some  private  Interest 
It  must  appear  that  there  is  some  obligation 
subsisting  under  which  it  is  incumbent  upon 
the  United  States  to  Utigate  in  behalf  of  the 
public,  (HT  of  those  who  ofCer  themselves  aa 
relators  in  the  proposed  litigation.  If  these 
conditions,  or  some  of  them,  do  not  appear, 
the  action  cannot  be  sustained.  And  It  has 
been  declared  by  the  supreme  court  of  the 
United  States  that  "If  the  fact  Is  manifest 
that  the  suit  has  actually  been  brought  for 
tbe  benefit  of  some  third  person,  and  tbat  if 
no  obligation  exists  which  requires  tbe  Unit- 
ed States  to  bring  it  then  tbe  suit  must  falL" 
U.  S.  V.  San  Jacinto  Tin  Co.,  23  Fed.  279; 
Id.,  125  U.  S.  285,  8  Sup.  Ct  850;  U.  S.  T. 
Beebe,  127  U.  S.  338,  8  Sup.  Ct  1083. 

So  muclf  has  been  decided.  But  Is,  in  fact. 
tbe  United  States  the  redresser  of  public  or  of 
private  wrongs?  If  the  federal  government 
is  a  government  of  delegated  powers,  it  Is  in- 
cumbent upon  the  plaintiffs  to  show  that  some 
power  has  been  conceded  by  the  constltutlcHi 
or  laws  to  tbe  United  States,  under  which  It 
Is  authorized  to  conduct  such  proceedings  aa 
these.  Under  our  government,  power  goes 
from  the  people  to  the  government,  and  the 
authority  assumed  by  the  attorney  general.  In 
England,  to  institute,  In  his  own  name,  pro- 
ceedings of  a  character  similar  to  this,  as  dt- 
ed  to  us  in  the  brief  of  plaintiffs,  has  no  ex- 
istence. Nor  does  the  practice  in  the  state 
of  Massachusetts,  similarly  cited  by  plaintlSa 
upon  the  authority  of  the  case  of  Attorney 
General  v.  Algonquin  Club  (Mass.)  27  N.  E.  2, 
aid  us.  Whatever  the  authority  of  the  attorney 
general  may  be  in  England,  or  tbe  practice, 
under  a  state  statute  or  otherwise,  may  be 
in  Massachusetts,  tbe  plaintiffs  here  are  the 
United  States  ex  rel.  Search  and  others,  and 
tbe  attorney  general  appears,  not  as  the  party 
in  interest  or  as  the  actor  bringing  tbe  suit 
in  his  own  name,  but  as  attorney  general,  act- 
lag  In  the  usual  capacity  of  attorney.  In  be- 
half of  the  plaintiffs  In  the  case,  in  tbe  con- 
duct of  the  legal  proceedings  In  court    U  In 
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ftict  a  public  wrong  is  about  to  be  committed, 
and  this  action  is  brouglit  to  restrain  it.  It 
would  be  brought,  not  In  the  name  and  upon 
the  authority  of  the  United  States,  but  in  the 
name  of  the  territory,  on  relation  of  the  attor- 
ney general  of  the  territory,  or  In  the  name  of 
the  territory  of  Oklahoma,  upon  the  relation 
of  an  Individual  of  that  public,  naming  bim, 
who  Is  personally  affected  by  such  wrong,  and 
this  Interest  and  damage  must  affirmatively 
appear  by  the  petition.  This  doctrine  has 
been  held  by  this  court  in  the  case  of  Ter- 
ritory V.  Chicago,  R.  I.  &  P.  Ry  Co.  (18&4, 
no  opinion  filed).  Itpon  the  considerations 
herein  mentioned,  we  hold  that  the  Judgment 
below  should  be  affirmed  by  this  court,  wlth- 
bnt  looking  into  the  merits  of  the  action, 
because  neither  the  United  States  nor  the 
persons  by  whom  the  action  was  brought 
have  shown  any  Interest  ia  the  subject  of 
the  action,  or  have  sliown  that  they  are  In 
any  way  Interested  In  obtaining  the  relief 
prayed  for. 

For  a  third  reason  urged  by  the  defendants 
why  the  Judgment  below  should  be  affirmed 
without  looking  Into  the  merits  of  the  action, 
the  defendants  allege:  "(3)  For  the  reason 
tliat  plaintiffs'  cause  of  action,  as  set  ont  In 
the  petition,  is  based  wholly  and  solely  npon 
the  secretary  of  the  Interior's  alleged  disap- 
proval of  section  four  of  the  route  of  the  de- 
fendants' road;  that  defendants,  by  their 
third  paragraph  of  answer,  set  up  an  affirma- 
tive defense  by  alleging,  among  other  things, 
that,  In  addition  to  the  grants  contained  in 
said  several  acts  of  congress  (mentioned-  in 
the  petition  and  answer),  the  defendant  the 
Choctaw,  Oklahoma  and  Gulf  RaUroad  Com- 
pany, has  a  right  to  construct,  equip,  and  op- 
erate Its  rond  over  and  upon  the  route  desig- 
nated on  the  said  map  of  section  four,  under 
and  by  virtue  of  the  laws  of  Oklahoma  terri- 
tory; that  said  company,  by  resolution  of  Its 
txtard  of  directors,  entered  in  the  records  of 
its  proceedings,  designated  the  route  of  its 
said  road  from  the  west  line  of  the  Seminole 
Nation,  Indian  Territory,  to  Fort  Reno,  Okla- 
homa territory,  in  the  manner  and  as  required 
by  the  laws  of  said  territory,  and  filed  a  copy 
of  such  record,  certified  by  the  president  and 
secretary  of  said  company,  In  the  office  of  the 
secretary  of  the  territory,  and  caused  the 
same  to  be  recorded  as  provided  by  law;  that 
the  route  designated  by  said  resolution  be- 
gins at  the  east  end  of  said  section  four,  and 
extends  westward  to  the  west  end  thereof,  on 
the  route  designated  on  said  map  of  section 
fonr,  and  is  In  every  respect  the  same  route; 
that  to  this  answer  plaintiffs  did  not  file  a 
reply,  and  thereby  admitted  said  facts  to  be 
true,  which  warranted  the  Judgment  of  the 
court  below;  and  for  the  further  reason  that 
the  evidence  under  this  paragraph  of  defend- 
ants' answer  is  not. In  the  record,  and  this 
court  cannot  determine  the  facts  In  relation 
thereto,  except  as  admitted  by  the  plaintiffs' 
failure  to  reply  to  defendants'  answer,  and 
the  Judgment  of  the  court  below  will  be  pre- 
T.4lP.no.7 — 48 


snmed  to  be  in  accordance  with  the  evidence." 
Section  128  of  the  Code  of  Civil  Procedure 
(St  OkL  1893,  p.  782)  provides  that:  "Every 
material  allegation  of  the  petition,  not  contro- 
verted by  the  answer,  and  every  material  al- 
legation of  new  matter  in  the  answer,  not 
controverted  by  the  reply,  shall,  for  the  pu^ 
poses  of  the  action,  be  taken  as  true."  Since 
no  reply  was  filed  by  the  plaintiffs,  and  since 
the  third  paragraph  of  the  answer  of  defend- 
ants, set  forth  in  this  motion,  constitutes  new 
and  affirmative  matter,  and  was  not  contro- 
verted by  the  reply,  its  allegations  must,  for 
the  purposes  of  the  action,  be  taken  as  true. 
Whether  these  allegations  constitute  such  ma- 
terial matter  as  would,  of  itself,  be  an  ade- 
quate defense  to  the  action  is  a  proposItloB 
which  will  be  hereinafter  examined.  It  was 
said  by  Judge  Brewer  In  Altschlel  v.  Smith,  S 
Kan.  63,  that  inasmuch  as  there  was  no  In- 
formation upon  which  the  district  Judge  acted, 
although  there  were  some  copies  of  affidavits 
In  the  transcript  and  the  certificate  of  tht 
clerk,  showing  that  they  were  on  file  the  daj 
after  the  decision,  and  inasmuch  as  It  haij 
been  decided  In  the  case  of  Backus  v.  Clark 
1  Kan.  303,  that  affidavits  on  a  motion  in  the 
lower  conrt,  to  become  a  part  of  the  record  st 
as  to  be  reviewable  by  the  supreme  court 
must  be  Included  In  a  bill  of  exceptions,  toot 
"as  alipresumptlons  are  infavorof  thecorrect 
ness  of  the  decision  of  the  Judge  of  the  district 
court,  and  we  are  not  placed  in  possession  ol 
the  testimony  upon  which  he  acted,  we  have 
no  alternative  than  to  affirm  the  decision.'' 
We  therefore  find  that  the  plaintiffs  would 
not  be  permitted  to  prosecute  this  action  fur- 
ther, for  their  own  benefit,  without  complying 
with  the  rule  of  this  court  requiring  security 
for  costs;  that  while  a  large  number  of  affi- 
davits, map,  and  opinion  accompanied  the 
transcript  of  record,  they  have  not  been 
brought  here  In  such  manner  as  to  enable  us 
to  review  the  evidence;  that  the  affidavits, 
map,  and  opinion  should  be,  therefore,  strick- 
en from  the  files,  and  the  costs  of  bringing 
them  here  taxed,  as  prayed  In  the  motion, 
to  the  plaintiffs;  that,  the  findings  and  Judg- 
ment of  the  district  court  having  been  made 
upon  the  facts  produced  in  evidence  before 
him,  the  Judgment  cannot  be  inquired  Into 
and  reversed,  owing  to  the  absence  of  such 
evidence;  that  the  defendants  are  entitled  to 
have  the  Judgment  affirmed  on  the  pleadings, 
without  looking  into  the  merits  of  the  action, 
no  motion  for  such  relief  having  been  made 
below,  and  since  the  application  for  such  re- 
lief cannot  be  made  for  the  first  time  In  thl? 
court,  and  because  It  does  not  appear  that  the 
United  States  has  any  interest  in  the  subject- 
matter  of  the  case,  and  that  the  interest  of 
the  relators  has  not  been  made  to  appear, 
either  In  the  subject-matter  of  the  litigation, 
or  even  that  they  are  residents  or  citizens  of 
the  territory,  or  of  the  United  States.  The 
case  will  therefore,  and  for  these  reasons,  be 
dismissed,  and  the  Judgment  of  the  lower 
court  affirmed.    This  Is  a  legal  right  of  thi 
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defendants,  of  which,  since  they  are  here  de- 
manding It,  they  cannot  be  deprived. 

It  is,  however,  in  viev?  of  the  great  Impor- 
tance of  the  case,  and  the  extensive  Interests 
involved,  considered  by  the  court  desirable  to 
examine  the  legal  questions  proposed  in  the 
pleadings,  and  concluded  in  the  Judgment  of 
the  court  below,  and  to  express  their  views 
thereupon,  and  this  examination  will  there- 
fore now  be  made. 

The  sole  question  in  the  case  is  whether, 
upon  the  facts  presented  by  the  pleadings  and 
the  acts  of  congress  therein  recited  and  refer- 
red to,  the  defendant  company  may  proceed 
to  construct  and  operate  its  road,  notwith- 
standing the  fact  that  the  secretary  of  the  in- 
terior on  the  15th  day  of  February,  1895,  dis- 
approved the  map  of  the  proposed  new  route, 
except  as  the  same  coincides  with  the  old 
survey,  by  writing  on  the  map:  "Department 
of  the  Interior,  February  15th,  1895.  The 
within  map  is  hereby  disapproved,  except 
where  said  line  coincides  with  the  line  shown 
upon  the  original  map  of  the  fourth  section, 
filed  in  the  Indian  ofilce  In  1890.  [Signed] 
Holce  Smith,  Secretary."  The  object  must  be 
to  discover  the  purpose  for  which,  and  the  ob- 
ject to  be  promoted  by,  that  provision  of  sec- 
tion 6  of  the  act  of  congress  of  February  18, 
1888,  which  provides:  "That  when  a  map 
showing  any  portion  of  said  railway  com- 
pany's located  line  is  filed  as  herein  provided 
for,  said  company  shall  commence  grading 
said  located  line  within  six  months  there- 
after, or  such  location  shall  be  void;  and  said 
location  shall  be  approved  by  the  secretary  of 
the  Interior  In  sections  of  twenty-flve  miles 
before  construction  of  any  such  section  shall 
be  begun."  The  concessions  made  by  the  act 
of  congress  referred  to  were  made  seven 
years  ago.  Within  this  period  important  po- 
litical and  social  changes  have  occurred  in 
the  Indian  Territory.  In  the  area  of  country 
to  which  the  acts  of  congress  herein  recited 
respectively  relate,  semi-civilized  tribes,  un- 
der the  close  and  paternal  guardianship  and 
protection  of  the  government,  and  living  and 
holding  all  their  interests  in  the  lands  in  com- 
mon, under  the  laws,  usages,  and  customs  of 
Indian  tribes,  trusting  to  the  protection  of  the 
United  States  government,  its  legislature,  and 
Its  various  civil  departments,'  together  with 
its  army,  for  their  protection,  under  all  cir- 
cumstances of  negotiation,  and  at  all  points 
of  contact  with  the  white  race,  have  given 
place  to  that  white  race  itself.  Rights  of 
possession  and  occupancy,  and  the  whole  In- 
dian interest,  as  such,  upon  this  part  of  the 
public  domain,  have  been  extinguished,  and 
the  possession,  and  a  vested  interest  in  the 
ownership,  of  the  whole  country  have  de- 
volved upon  indlvidiial  Indians,  who  have  re- 
ceived allotments  of  specific  portions  of  the 
lands,  in  which  they  are  now  entitled  to  ac- 
quire an  absolute  and  private  ownership,  sep- 
arate from  any  ownership  in  common,  or  oth- 
erwise, with  other  Indians,  and  upon  individ- 
ual citizens  of  the  United  States,  endowed 


with  all  the  rights,  and  Incumbered  by  all  of 
the  duties,  provided  for  In  the  homestead  act. 
These  changes  in  the  condition  of  the  country 
must  be  observed  and  taken  into  account 
They  reflect  upon  the  intention  of  congress, 
and  upon  the  purpose  for  which  the  various 
provisions  in  the  acts  of  congress  In  ques- 
tion were  made.  These  circumstances  and 
conditions.  Including  the  history  of  the  coun- 
try, its  condition  at  the  time  of  the  passage 
of  the  first  act  referred  to,  and  its  condition 
now,  are  facts  of  such  an  open,  known,  and 
public  character  that  the  courts  must  take 
notice  of  them.  Railroad  Co.  v.  Barney,  113 
U.  S.  C25,  5  Sup.  Ct.  C06;  U.  S.  v.  Denver  & 
R.  G.  Ry.  Co.,  150  U.  S.  1,  14,  14  Sup.  Ct  11. 
16;  Suth.  St.  Const,  pars.  298,  380.  The  25 
miles  of  road  included  in  section  4,  now  in 
controversy,  is  built  within  the  territory  which 
became  a  part  of  the  public  domain  of  the 
United  States  by  virtue  of  the  Louisiana  pur- 
chase from  France  in  1803,  and  is  within 
Oldahoma  territory,  as  constituted  by  the  act 
of  congress  of  May  2,  1890,  and  had  been  con- 
veyed by  the  United  States  to  the  Creek  and 
Seminole  Indians  by  treaties  executed  In  1832 
and  1833,  found  upon  pages  102-106  of  the 
Revision  of  Indian  Treaties.  By  subsequent 
treaties,  executed  March  21st  and  June  14th, 
respectively,  in  1866,  these  nations  of  In- 
dians re-ceded  these  lands  to  the  United 
States,  "in  compliance  with  the  desire  of  the 
United  States  to  locate  other  Indians  and 
freedmen  thereon."  By  a  subsequent  treaty 
made  with  the  Creek  Nation  for  the  purpose 
of  '"entirely  freeing  from  any  limitations  in 
respect  to  the  use  and  enjoyment  thereof,  the 
interests  of  the  Creek  Nation  were  entirely 
extinguished,"  and  this  agreement  and  treaty 
was  ratified  by  congress  by  the  act  of  March 
1,  1889,  which  provided  that  the  lands  thus 
acquired  by  the  United  States  should  be  a 
part  of  the  public  domain.  25  Stat  757-759. 
A  similar  release  and  conveyance  was  ob- 
tained from  the  Seminole  Nation.  An  act  rat- 
ifying such  release  and  extinguishment  of 
interest  also  provided  that  the  lands  thus  ac- 
quired should  be  a  part  of  the  public  domain. 
Id.  1004-1006.  The  lands  of  the  section  of 
coimtry  in  question  became,  by  these  treaties 
and  conveyances  made  by  the  Indian  tribes, 
and  ratified  by  act  of  congress,  a  part  of  the 
public  domain,  and  were  held  by  the  United 
States  in  fee  simple,  subject  only  to  a  loca- 
tion of  the  Kickapoo  Indians  upon  the  tract, 
including  part  of  the  25-mile  section  in  ques- 
tion, by  an  executive  order  of  the  president 
made  upon  August  15,  1883.  Upon  Septem- 
ber 9,  1891,  the  Kicliapoo  Indians  entered  In- 
to an  agreement  to  relinquish  their  occupancy 
of  said  lands  to  the  United  States,  which  was 
approved  by  act  of  congress,  March  3,  1S93 
(St  U.  S.  2d  Sess.,  52d  Cong.  1893).  There- 
after the  president  of  the  United  States,  bav- 
ing  been  authorized  thereto  by  the  act  of  con- 
gress accepting,  ratifying,  and  confirming  the 
said  agreement  with  the  Kickapoo  Indians, 
approved  March  3,  1893  (27  Stat  557-5C3.  i. 
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3),  iBSued  Ms  proclamation  upon  the  18th  day 
of  May.  1895,  In  which,  after  reciting  that 
"by  a  -written  agreement  made  on  the  9th 
day  of  September,  1891,  the  Kickapoo  Nation 
of  Indiana  in  the  territory  of  Ol^lahoma  ceded, 
.  conveyed,  transferred,  and  relinquished  for- 
ever and  absolutely,  without  any  reservation 
whatever,  all  their  claim,  title,  and  Interest 
of  every  kind  and  character  In  and  to  the 
lands  particularly  described  in  article  one  of 
the  agreement:  provided  that  in  said  tract  of 
country  there  shall  be  allotted  to  each  and 
every  member,  native  and  adopted,  of  said 
Kickapoo  tribe  of  Indians,  eighty  acres  of 
land,  in  the  manner  and  under  the  condi- 
tions stated  in  said  agreement";  and  that 
■'•  •  •  whereas,  allotments  of  land  in  sev- 
eralty to  said  Kickapoo  Indians  have  been 
made  and  approved  in  accordance  with  law 
and  the  provisions  of  the  before-mentioned 
agreement  with  them";  and  that  "whereas,  all 
the  terms,  conditions,  and  considerations  re- 
quired by  said  agreement  made  with  said 
tribe  of  Indians,  and  by  the  laws  relating 
thereto,  precedent  to  opening  said  lands  to 
settlement,  have  been,  as  I  hereby  declare, 
complied  with,"— the  president  thereupon  pro- 
ree<led  to  declare  that  all  "of  said  lands  here- 
inbefore described  acquired  from  the  Kicka- 
poo Indians  by  the  agreement  aforesaid 
will,  at  and  after  the  hour  of  twelve  o'clock 
*  •  •  on  the  23d  day  of  the  month  of  May, 
1S05,  and  not  before,  be  opened  to  settlement 
under  the  terms,  and  subject  to  all  the  condi- 
tions, •  •  •  contained  In  the  said  agree- 
ment, the  statutes  above  specified,  and  the 
laws  of  the  United  States  applicable  thereto, 
saving  and  excepting  such  tracts  as  have  been 
allotted,  preserved,  or  selected  under  the  laws 
herein  referred  to,  and  such  tracts  as  may  be 
properly  selected  by  the  territory  of  Okla- 
homa under  and  in  accordance  with  the  pro- 
visions of  the  act  of  March  3,  1893,  hereinbe- 
fore quoted,  prior  to  the  time  herein  fixed  for 
the  opening  of  said  lands  to  settlement." 
The  proclamation  referred  to,  and  made  a 
part  of  it,  "a  schedule  of  lands  within  the 
Kickapoo  Reservation,  Oklahoma  territory,  to 
be  opened  to  settlement  by  proclamation  of 
the  president."  And  a  further  provision  was 
made,  attaching  the  lands  of  the  Kickapoo 
Reservation,  then  opened,  to  the  Eastern  land 
district  and  Oklahoma  land  district,  both  of 
Oklahoma  territory.  The  allotments  therein 
referred  to  were  the  allotments  of  land  in  sev- 
eralty to  individual  Indians,  to  be  held  by 
each  of  them,  respectively,  not  as  parts  of  an 
Indian  reservation,  nor  as  Indian  lands,  nor 
to  be  held  under  the  laws,  usages,  and  cus- 
toms of  Indian  tribes  or  nations.  The  In- 
dian Interest,  as  such,  was  wholly  extinguish- 
ed. The  reservation,  as  such,  was  obliter- 
ated. The  tribal  unity  was  destroyed,  to- 
gether with  the  tribal  rights  of  ownership 
and  occupancy.  The  Indian  allottee  became 
an  Individual  owner  of  the  separate  tract  of 
land  allotted  and  set  apart  to  him  under  the 
treaty  referred  to,  subject  only  to  the  pro- 


vision that  the  secretary  of  the  interior  should 
hold  the  lands  In  trust  for  his  use  and  benefit, , 
and  that  they  should  be  incapable  of  aliena- 
tion for  the  period  of  23  years.  The  surveil- 
lance, protection,  and  control  of  the  United 
States  government,  mainly  through  the  sec- 
retary of  the  Interior,  over  the  rights  of  the 
Indian  to  his  land  then  allotted,  which  has 
been  uniformly  likened  by  the  courts  to  that 
of  a  guardian  over  bis  ward,  ceased.  He  and 
bis  rights  passed,  subject  to  the  provisions 
mentioned,  under  the  protection  of  the  com- 
mon law,  of  the  laws  of  the  United  States, 
and  the  laws  of  this  territory;  and  be  became 
entitled  to  all  the  rights  and  subject  to  all  the 
duties  of  a  resident,  and  probably  to  those, 
also,  of  a  citizen  of  the  United  States  and  of 
the  territory  of  Oklahoma- 
It  is  contended  by  the  defendants  In  error, 
that  sections  3,  5,  and  6  of  the  act  of  1888 
are  applicable  only  to  the  Indian  Territory 
as  It  is  now  (at  the  time  of  the  hearing  of 
this  case)  constituted,  and  that  these  sections 
were  Incorporated  Into  the  act  for  the  pro- 
tection of  the  Indian  tribes,  and  individual 
occupants  of  these  tribes,  which  would  be 
inapplicable  to  country  owned  and  controlled 
absolutely  by  the  United  States.  We  do  not 
find  that  this  contention  can  be  sustained. 
At  the  time  of  the  passage  of  the  act  of  1888, 
all  of  the  territory  now  comprised  within  the 
boundaries  of  Oklahoma  territory,  together 
with  that  portion  of  country  now  included 
within  the  boundaries  of  the  Indian  Terri- 
tory, constituted  but  one  territory,  under  the 
name  of  the  "Indian  Territory";  and  when, 
in  that  act,  the  Indian  Territory  Is  spoken  of^ 
we  understand  It  to  refer  to  the  whole  body 
of  land  Included  within  the  boundaries  of 
the  Indian  Territory  as  it  then  existed.  We 
do  not  understand  that  the  mere  fact  of  the 
separation  of  a  portion  of  that  territory,  and 
Its  erection  into  the  new  territory  of  Okla- 
homa, by  the  act  of  congress  of  May  2,  1890, 
releases  the  Choctaw  Coal  &  Rallwa.v  Cofti- 
pany,  or  its  successor,  the  defendant  In  this 
case,  from  the  performance  of  any  of  the  con- 
ditions and  requirements  which  are  Imposed 
by  the  act  of  1888.  We  cannot  hold  that  the 
conditions  stipulated  for  in  the  sections  of 
the  act  of  1888  referred  to  apply  the  less  to 
the  territory  so  separated  because  It  happens 
to  be  included  within  the  boundaries  of  the 
territory  of  Oklahoma.  When  the  act  under- 
took to  provide  "full  compensation  for  any 
lands  held  by  individual  occupants,  accord- 
ing to  the  laws,  customs  and  usages  of  any 
of  the  Indian  nations  or  tribes"  through 
wliich  it  may  be  constructed,  together  with 
other  conditions,  including  "the  payment  of 
fifty  dollars  per  mile  to  the  secretary  of  the 
Interior,"  etc.,  and  the  provision  that  "con- 
gress should  have  the  right,  so  long  as  said 
lands  are  occupied  and  possessed  by  said 
nations  and  tribes,  to  impose  such  additional 
taxes  on  said  railroad  as  it  may  deem  just  and 
proper  for  their  benefit,"  these  provisions  did 
not  relate  solely  to  those  lands  which  be- 
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long  to  the  Indiana  by  a  fee-simple  title 
.  executed  to  tbem  by  tbe  United  States  gov- 
ernment, but  that  they  also  applied  as  well 
to  such  tribes  as  the  Kickapoos,  who  were 
located  upon  a  part  of  the  public  domain  of 
the  United  States,  with  the  simple  right  of 
possession  and  occupancy,  subject  to  execu- 
tive order.  .  And  when  by  the  act  of  congress 
of  February  13,  1889,  by  which  section  1  of 
the  act  of  1888  was  amended,  the  Choctaw 
Coal  &  Railway  Company  was  authorized 
to  construct  and  operate  its  railway  through 
that  portion  of  the  Indian  Territory  occupied 
by  the  Kickapoo  tribe  (the  land  In  question 
In  this  case,  and  now  a  part  of  the  territory 
of  Oklahoma),  by  the  most  feasible  and 
practicable  route,  to  an  intersection  with  the 
Atchison,  Topeka  &  Santa  F6  Railway,  It  waa 
an  amendment  of  a  single  section  of  the  act 
of  1888,  and,  being  such,  was  made  and  ac- 
cepted as  an  amendment,  only,  of  the  or- 
iginal act,  subject  to  aU  the  other  provisions 
and  conditions  of  the  act  of  1888,  as  they 
then  stood,  unaltered  and  unchanged.  In- 
dividual occupancy  of  lands  was  in  pursu- 
ance of,  and  a  part  of,  the  laws,  customs, 
and  usages  of  the  Indian  tribes  who  occu- 
pied the  public  domain  of  the  United  States 
under  executive  order,  as  It  waa,  also,  of 
tribes  occupying  such  lands  as  were  held  In 
fee  simple  by  the  tribe  itself.  That  this  was 
the  meaning  and  intention  of  congress  is 
manifest  from  the  repeated  provisions  in  the 
act  itself  with  reference  to  Indian  "occu- 
pancy," and  which  provide  that  congress 
«hall  have  certain  rights  "so  long  as  said 
lands  are  occupied  by  said  Indians  and 
tribes";  so  that  the  legislation  related,  not  to 
lands  which  were  owned  by  said  Indian 
tribes,  but  to  lands  which  were  in  the  occu- 
pancy of  such  tribes.  Nor  did  the  passage 
of  the  act  of  August  24,  1894,  by  congress, 
providing  for  the  organization  of  the  de- 
fendant company  as  the  successor  of  the 
■Choctaw  Coal  &  Railway  Company,  have  the 
effect  to  render  nugatory,  or  to  abridge 
the  extent  or  force  of,  the  conditions  and 
requirements  of  the  act  of  1888;  relating, 
as  those  provisions  and  conditions  of 
that  act,  including  those  of  February  13, 
1889,  did.  to  the  whole  extent  of  the  de- 
fendant's railway.  Including  that  portion  now 
included  within  the  territory  of  Oklahoma, 
as  well  as  that  portion  now  Included  within 
the  Indian  Territory,  as  it  la  at  present  con- 
stituted. The  concessions  and  authoriza- 
tions were  made  to  the  defendant  company 
in  1894,  subject  to  the  provision  that  they 
should,  as  provided  in  section  5  of  the  act  of 
that  date,  be  done  "In  conformity  with  the 
provisions  of  the  acts  of  congress  relating  to 
or  affecting  the  Choctaw  Coal  and  Railway 
Company."  We  hold  this  view  conclusively 
upon  these  considerations,  and  upon  the 
provision  of  the  organic  act  constituting  the 
territory,  by  which  It  is,  In  a  conditional 
-clause  which  forma  a  part  of  the  flrst  sec- 
tion of  that  act,  passed  May  2,  1890,  stipu- 


lated: "That  nothing  in  thia  act  shall  be  con- 
strued to  impair  any  right  now  pertaining 
to  any  Indians  or  Indian  tribe  In  said  terri- 
tory under  the  laws,  agn^eements  and  treaties 
of  the  United  States,  or  to  Impair  the  right 
of  personal  property  pertaining  to  said  In-  ■ 
diana,  or  to  affect  the  authority  of  the  gov- 
ernment of  the  United  States  to  make  any 
regulation  or  to  make  any  law  respecting 
said  Indians,  their  lands,  property  oe  other 
rights  which  It  would  have  been  comx>etent  to 
make  If  this  act  had  not  been  passed."  If, 
then,  It  should  be  found  that  sections  3,  5, 
and  6  of  the  act  of  1888  w&e  intended  tor 
the  protection  of  the  rights  of  any  Indians 
or  Indian  tribe  in  said  territory,— that  la, 
the  Indian  Territory,— whether  those  rights 
existed  among  the  Indians  or  Indian  tribes 
who  owned  and  occupied  their  lands,  or  as 
they  related  to  Indians  or  Indian  tribes 
who  ja&Kiij  occupied  and  were  in  posses- 
sion of  certain  portions  of  the  public  do- 
main undar  executive  order  from  the  presi- 
dent, this  provision  of  the  organic  act  thus 
plainly  provides  for  their  preservation  and 
protection  as  they  existed  at  the  time  of  Its 
adoption.  We  do  not  now  treat  of  the  ai>- 
plicability  or  Inapplicability  of  the  sections 
of  the  act  of  1888  referred  to,  as  applied  to 
the  changed  conditions  of  the  country,  but 
do  announce  it  as  our  opinion  that  the  act 
of  1888  was  applicable  to  the  land  in  question 
in  this  case,  for  all  the  purposes  and  protec- 
tions intended  in  that  act,  notwithstanding 
the  fact  of  the  change  of  itoUtlcal  wganlsa- 
tlon,  and  the  erection  of  the  new  territory 
of  Oklahoma,  including  the  land  through 
which  the  section  of  25  miles  herein  r^erred 
to  extends,  designated  as  section  4,  and  as 
applicable  alike  to  the  defendant  as  original- 
ly to  the  Choctaw  Coal  &  Railway  Company 
itself,  throughout  the  whole  extent  of  the 
line  built  under  and  by  virtue  of  the  act  of 
1S8S,  as  well  In  the  Indian  Territory  as  now 
constituted  as  In  that  portion  of  the  Indian 
Territory  as  it  then  existed,  which  has  since 
been  erected  Into  the  territory  of  Oldahoma. 

It  Is,  in  the  ■next  place,  urged  by  the  defend- 
ant railroad  company  that  the  acts  of  congre» 
gave  to  It  the  sde  right  of  selecting  its  own 
route,  of  locating  Its  own  line,  and  of  deter- 
mining for  Itself  what  was  the  most  feasible 
and  practicable  route  therefor,  and  that,  if  it 
observed  the  conditions  prescribed  for  It  by 
those  acts  of  congress,  having  accepted  the 
granted  powers  and  entered  upon  its  work.  It 
has  the  right  to  build  its  line,  notwittistandlng 
the  fact  that  the  secretary  of  the  interior  may 
withhold  his  approval  of  the  route  as  selected. 
By  the  act  of  February  18,  1888,  the  Choctaw 
Coal  &  Railway  Company  was  "hereby  In- 
vested and  empowered  with  the  right  of  locat- 
ing, constructing  *  ♦  •  a  railway  •  •  • 
line  through  the  Indian  Territory  •  •  •  by 
the  most  feasible  and  practicable  route."  It 
was  by  section  5  provided  that  "If  the  general 
council  of  either  of  the  nations  or  tribes 
through  whose  lands  said  railway  may  be  lo- 
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cated,  shall,  within  four  months  after  filing 
the  maps  of  definite  location,  as  set  forth  in 
section  six  of  this  act,  dissent  from  the  allow- 
ance, hereinbefore  proTlded  for,  •  •  •"; 
and  by  the  last  clause  of  section  6  of  the  same 
act  it  was  provided  that  "said  railway  com- 
pany shall  have  the  right  to  survey  and  locate 
its  railway  immediately  after  the  passage  of 
this  act."  And  It  Is,  by  section  G,  provided 
that  "said  company  shall  catise  maps  staowlBg 
the  route  of  Its  located  lines  Throngh  said  ter- 
ritory to  be  filed  with  the  secretary  of  the  in- 
terior." By  the  act  of  February  13,  1889,  It 
was  again  provided  "that  the  Choctaw  Coal 
and  Railway  Company,  •  •  •  Is  hereby  In- 
rested  and  empowered  with  the  right  of  locat- 
ing, constructing,  •  •  *  a  railway  •  *  • 
line  through  the  Indian  Territory  *  •  *  and 
thence  by  the  most  feasible  and  practicable 
route  to  an  Intersection  with  the  Atchison, 
Topeka  and  Santa  F6  Railway;  *  •  •  oth- 
erw^e  known  as  a  point  on  the  North  Fork  of 
the  Canadian  river."  The  power  given  by 
these  acts  was  by  the  act  of  August  24,  1894, 
vested  in  the  defendant  railroad  company,  with 
"all  the  powers,  rights.  Immunities,  privileges 
and  franchises  which  have  been  heretofore 
granted  to,  or  conferred  upon,  said  company 
by  any  act  or  acts  of  congress."  "To  locate" 
is  defined  in  Webster's  Dictionary  as  "to 
place;  to  set  in  a  particular  spot  or  position." 
It  is  defined  In  Stormonth's  Dictionary  as  "to 
set  In  a  particular  place  or  position."  It  Is 
defined  in  the  Centiiry  Dictionary  as  "to  de- 
termine the  situation  or  limits;  to  locate  a 
tract  of  public  land  by  siuv^ing  it  and  defin- 
ing its  boundaries."  When,  therefore,  the 
lights  and  privileges  of  the  Choctaw  Coal  & 
Railway  Company  devolved  upon  its  successor, 
the  defendant  company,  it  was  invested  and 
empowered  with  the  right  of  setting  its  rail- 
way line  in  a  particular  spot  or  position;  with 
the  right  of  fixing  the  place  of  its  railway  line, 
and  of  determining  its  situation,  of  surveying 
the  place  where  it  was  to  go,  and  defining  its 
Iwundary,— unless,  indeed,  it  should  eventu- 
ally be  determined  that  the  clause  of  section 
6  of  the  act  of  1888,  proyiding  that  "said  loca- 
tion shall  be  approved  by  the  Secretary  of  the 
interior  in  sections  of  twenty-five  miles  before 
the  construction  of  any  such  section  shall  be 
begun,"  should  be  construed  to  authorize  the 
secretary  of  the  interior  to  defeat  the  right  of 
surveying  and  locating  its  railway  immediate- 
ly after  the  passage  of  that  act,  and  with 
which  the  defendant  company  was  "invested 
and  empowered,"  notwithstanding  that  the  de- 
fendant company  had,  as  appears  by  the  plead- 
ings, fulfilled  all  the  conditions  stipulated  in 
the  said  actF  of  congress,  and  notwithstanding 
that  such  withholding  of  approval  should  be 
derived  from  some  matter  or  cause  wholly  out- 
side of,  and  disconnected  with,  the  provisions 
of  the  acts  of  congress  by  which  the  authority 
and  power  to  "locate"  were  given.  The  view 
here  taken  is  one  which,  while  seeming  to  re- 
quire no  support.  Is  In  fact  corroborated  by 
the  general  rule,  which  is  that:    "Where  a 


railway  corporation  Is  formed  under  a  special 
charter,  authorizing  it  to  construct  its  road 
between  certain  points,  the  right  of  selecting 
the  route  and  location  of  the  road  is  left  to  Ity 
discretion,  and  the  (question  whether  its  Char- 
ter warrants  the  location  as  recorded  Is  one  of 
Judicial  construction,  for  the  courts.  But  nei- 
ther a  court  of  equity  nor  of  law  will  attempt 
to  control  the  exercise  of  this  discretion  within 
the  designated  termini."  2  Beach,  InJ.  §  1332; 
2  Wood,  Ry.  Law,  {  237;  RaUroad  Co.  v.  Stod- 
dard, e  Minn.  150  (GU.  92);  Parke's  Appeal. 
B4  Pa.  St.  137;  Hentz  v.  BaUroad  Co.,  13 
Barb.  646;  Railroad  Co.  v.  Speer,  56  Pa.  St 
325;  Struthers  v.  Railway  Co.,  87  Pa.  St  282; 
People  v.  New  York  C.  &  H.  R.  R.  Co.,  74  N. 
Y.  302.  And  upon  an  act  of  congress,  con- 
taining a  like  provl^oD,  autnorlzing  the  Kan- 
sas Pacific  Railway  Company  to  "locate"  its 
line,  it  was  said  by  the  supreme  court  of  the 
United  States,  In  the  case  of  Railway  Co.  t. 
Dunmeyer,  113  U.  S.  629,  5  Sup.  Ct.  566,  that: 
"We  are  of  opinion  that  under  tills  grant  as 
under  many  other  grants  contabiing  the  same 
words,  or  words  of  the  same  purport  au  act 
which  fixes  the  time  of  definite  location  Is  the 
act  filing  the  map  or  plat  of  those  lines  in  the 
office  of  the  commissioner  of  the  general  land 
ofitce.  *  •  •  After  this  no  such  rights  can 
oe  attached,  because  the  right  of  the  company 
oecomes,  by  that  act,  vested.  *  •  •  The 
company  mases  its  own  preliminary  and  final 
surveys  by  its  own  officers.  It  selects  for  it- 
self the  precise  line  on  which  the  road  Is  to  be 
bul  tt  and  it  is  by  law  bound  to  report  its  ac- 
tion by  filing  its  map  with  the  commissioner, 
or,  rather,  in  his  office.  The  line  is  then 
fixed." 

It  is,  however,  contended  by  the  plaintiff  in 
error,  that  if  the  approval  of  the  secretary  of 
the  interior  was  not  necessary,  the  ffiing  of  the 
map  in  1800  fixed  the  location.  This  conten- 
tion takes  no  account  of  the  changed  condi- 
tions of  the  country,  of  the  extinction  of  In- 
dian interest  and  of  the  Interest  of  the  United 
States  in  the  land,  as  a  part  of  the  public  do- 
main. Nor  can  it  be  sustained  in  view  of  that 
provision  of  section  6  of  the  act  of  1888,  which 
provides  "that  when  a  map  showing  any  por- 
tion of  said  railway  company's  located  line  Is 
filed  as  herein  provided  for,  said  company  shall 
commence  grading  said  located  line  within 
six  months  thereafter,  or  such  location  shall 
be  void."  Nor  could  the  stipulation  indorsed 
by  the  secretary  of  the  interior  on  February 
15,  1895,  upon  the  map  filed  by  the  defendant 
comimny  In  the  department  of  the  interior  in 
December,  1894,  to  the  effect  that  "the  within 
map  is  hereby  disapproved,  except  where  said 
line  coincides  with  the  line  shown  upon  the 
original  map  of  the  fourth  section  filed  in  the 
Indian  office  in  1890,"  have  any  effect  to  re- 
store to  the  defendant  company  the  right  to 
build  upon  the  line  upon  which  it  was  express- 
ly declared  by  congress  that  such  location 
should  become  void  if  not  built  upon  within 
six  mouths  after  filing  its  map  of  location. 

It  is  further  contended  by  the  plaintiff  In 
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error  that  the  filing  of  the  map  in  1890, 
kbown  aa  the  "Old  Snrvey,"  exhausts  the 
power  of  the  company  to  file^  and  it  could 
not  malce  a  new  selection.  While  it  is  pro- 
vided that,  if  the  company  locates  the  line, 
it  must  commence  grading  said  located  line 
within  six  months  thereafter,  or  the  loca- 
tion shall  be  void,  this  i^ovision  does  not 
take  away  the  right  of  the  defendant  com- 
pany to  make  a  new  location,  or  to  build  Its 
line  thereafter,  under  the  act  of  1888,  by 
.which  it  was  provided,  in  section  9,  that: 
"Said  railway  company  shall  build  at  least 
one  hundred  miles  of  its  railway  in  said  ter- 
ritory within  three  years  after  the  passage 
of  this  act,  and  complete  the  main  line  of  the 
same,  within  said  territory,  within  one  year 
thereafter,  or  the  rights  herein  granted  shall 
be  forfeited  as  to  that  portion  not  built." 
Under  the  acts  of  congre%  of  February  13, 
1889,  and  of  January  22,  1894,  it  was  pro- 
vided that:  "The  time  for  the  construction 
of  the  railway  of  the  Choctaw  Coal  and  Rail- 
way Company  •  •  •  shall  be  extended 
for  the  period  of  two  years  from  that  date, 
so  that  said  comi)any  shall  have  until  Feb- 
ruary 18th.  1896,  to  construct  the  lines  of 
railway  authorized  by  the  act  approved  Feb- 
ruary, 1888."  .The  provisions  of  section  6  of 
the  act  of  1888,  by  which  a  particular  loca- 
tion is  made  void  if  not  graded  upon  within 
six  months  after  filing  the  map  of  its  locat- 
ed line,  was  doubtless  intended  for  the  bene- 
fit of  such  Indians  as,  being  individual  oc- 
cupants, should  desire  to  make  Improvements 
subsequent  to  the  filing  of  the  original  plat, 
and  was  a  condition  intended  to  provide  com- 
pensation for  such  additional  improvements, 
to  the  Indians  so  making  them,  upon  the 
proposed  right  of  way.  If  the  railroad  com- 
pany should  not  proceed  within  the  six 
months  specified  to  build  its  line  then  lo- 
cated, and  was  not  Intended  to  defeat  tlie 
final  and  complete  building  of  the  line,  and 
to  make  new  selections  of  location,  if,  by 
reason  of  not  having  begun  grading  thereon, 
a  location  formerly  made  should  become 
void.  The  provisions  made  in  the  first  section 
of  the  act  of  1888,  that  the  company  was  in- 
vested and  empowered  with  the  right  of  lo- 
cating "by  the  most  feasible  and  practicable 
route,"  was  a  provision  Intended,  not  to 
promote  the  interests  of  the  Indian  tribes  or 
nations  through  whose  lands  the  line  was 
then  being  projected,  nor  for  the  benefit  of 
the  United  States,  who  could  have  no  Inter- 
est in  the  matter,  but  was  a  provision  for  the 
benefit  of  the  railroad  company,  that  it 
might  provide  the'  most  economical  line,  and 
that  which  would  be  the  most  bnneflciai  to 
the  commercial  objects  and  purposes  which 
it  had  in  view,  and  for  the  cheaper  and  more 
advantageous  transportation  of  the  persons 
and  property  of  the  public.  It  had  the 
means  to  make  such  selection,  and  to  cor- 
rectly ascertain  what  was  in  fact  the  most 
feasible  and  practicable  route. 
The  Judge  of  the  district  court,  in  review- 


ing and  summing  up  the  testimony  produced 
before  him  by  the  expert  engineers  who  were 
selected  by  the  secretary  of  the  interior  to 
go  over  and  examine  and  report  to  him  the 
various  routes  surveyed,  as  well  as  a  number 
of  civil  engineers  and  persons  having  knowl- 
edge of  the  matter,  "testified  that  the  line 
in  question  is  the  most  feasible  and  practic- 
able route."  The  conclusions  based  upon  this 
statement  of  the  testimony  will,  in  the  ab- 
sence of  the  testimony,  be  afiirmed  here. 
The  act  of  congress  upon  that  point  has, 
therefore,  been  complied  with,  as  Is  also 
stated  by  the  defendant  company  in  Its  an- 
swer in  the  case.  If  the  fact  had  been  as- 
certained, and  the  findings  made  by  the 
court,  that  the  railroad  company  had,  In  fact, 
not  built  its  line  by  the  most  feasible  and 
practicable  route.  It  would.  Indeed,  have 
formed  a  reason  upon  which  the  secretary 
of  the  Interior  might  have  acted  in  disapprov- 
ing the  location,  for  It  has  been  repeatedly 
decided  by  the  supreme  court  of  the  United 
States  that  railroads  are,  for  many  purposes, 
public  highways,  in  which  the  convenience 
of  the  public  as  to  transportation  of  persons 
and  propeity  must  be  consulted,  and  that 
their  construction,  should  be  made  without 
unnecessary  length  between  the  termini  des- 
ignated In  the  acts  authorizing  them,  and 
that  the  road  should  be  constructed  upon  the 
most  direct  and  practicable  line,  and  that 
no  unnecessary  deviation  from  such  line 
should  be  deemed  within  the  contemplation 
of  the  grantor,  and  would  be  rejected  as  not 
in  accordance  with  the  grant.  Woodstock 
Iron  Co.  V.  Richmond  &  D.  Extension  Co., 
129  U.  S.  643,  9  Sup.  Ct.  402;  U.  S.  v.  North- 
ern Pac.  R.  Co..  152  U.  S.  292,  14  Sup.  Ct.  5J*8. 
In  determining  the  purpose  of  the  act  of 
1888,  it  must  be  observed,  with  regard  to 
the  condition  of  the  Indian  Territory,  that 
at  that  time  the  whole  of  it  was  set  apart 
for  the  occupancy  of  Indian  tribes  and  na- 
tions '  alone.  White  men  were  rigidly  ex- 
cluded from  It,  except  upon  terms  which 
were  carefully  provided  by  the  Indian  In- 
tercourse act  found  In  the  Revised  Statutes 
of  the  United  States.  This  Intercourse  act 
was  administered  by  the  interior  depart- 
ment, imder  the  general  direction  of  the 
secretary  of  the  interior.  Persons  other 
than  Indians  were  permitted  to  trade,  and 
to  have  limited  commercial  privileges,  with- 
in the  territory,  only  under  regulations  pro- 
vided by  that  act,  and  by  such  further  regu- 
lations as  should  be  found  necessary  by  the 
secretary  of  the  interior  himself,  or  by  the 
commissioner  of  Indian  affairs.  But  under 
no  circumstances  were  white  men  permitted 
to  acquire  any  interests  in  land  within  any 
portion  of  the  Indian  Territory,  except  for 
certain  temporary  and  limited  purposes,  un- 
der the  limitations  of  the  Indian  intercotu'sc 
act,  and  the  regulations  provided  thereun- 
der. And  It  will  be  found,  upon  a  careful 
consideration  of  the  act  of  congress  of  188.S. 
and  of  the  subsequent  acts  under  which  the 
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defendant  coru^any  was  authorized  to  build 
its  line,  that  all  the  condltioiis  Imposed  by 
congress  upon  the  Choctaw  Coal  &  Kailway 
Company  and  its  successor,  the  defendant 
company,  were  provisions  Intended  solely 
for  the  protection  of  the  Indian  Interests 
in  the  land,  except  such  as  are  Intended  for 
the  protection  of  the  railroad  company  it- 
self. It  was  provided  by  the  original  act 
of  1888  that  (1)  the  corporation  is  author- 
ized to  use  a  right  of  way  100  feet  in 
width  through  said  territory,  and  (2)  for 
all  purposes  of  railway,  and  for  no  other 
purpose;  and  (3>  to  take  and  use  a  strip  of 
land  200  feet  In  width,  with  a  length  of  3,000 
feet,  in  addition  to  the  right  of  way,  for 
stations,  for  every  10  miles  of  road;  and 
(4)  the  right  to  use  additional  ground,  where 
there  are  heavy  cuts  or  fills,  as  may  be  nec- 
essary for  the  construction  and  maintenance 
of  the  roadbed,  not  to  exceed  100  feet  in 
width  on  each  side  of  said  right  of  way; 
.and  (5)  that  no  more  than  such  addition  of 
land  shall  be  taken  for  any  one  station;  and 
(6)  that  no  part  of  the  lands  authorized  to 
be  taken  should  be  leased  or  sold  by  the 
company;  and  (7)  that  they  should  not  be 
used  except  in  such  a  manner,  and  for  such 
purposes  only,  as  should  be  necessary  for 
the  construction  of  said  railroad;  and  (8) 
that,  when  any  portion  thereof  shall  cease  to 
be  used,  such  portion  shall  revert  to  the 
nation  or  tribe  of  Indians  from  which  the 
same  shall  be  taken;  and  (9)  that  full  com- 
pensation shall  be  made  to  individual  oc- 
cupants according  to  the  laws,  usages,  and 
customs  of  any  of  the  nations  or  tribes 
through  which  it  might  construct  its  road; 
and  (10)  that,  in  case  of  failure  to  make 
amicable  settlement,  compensation  was  to 
lie  determined  by  the  appraisement  of  three 
referees,  one  to  be  appointed  by  the  presi- 
dent, one  by  the  chief  of  the  nation  to  which 
the  occupant  belongs,  and  one  by  the  rail- 
way company,  together  with  provisions  for 
appeal  to  the  district  court;  and  (11)  that, 
upon  the  hearing  of  the  appeal.  If  judgment 
waa  for  a  larger  sum  than  the  award  of  the 
referees,  the  costs  of  appeal  were  to  be  at- 
tached against  the  railway  company;  and 
(12)  that,  when  proceedings  were  commen- 
ced in  court,  the  railway  company  was  to 
pay  double  the  amount  of  award  into  court, 
to  abide  the  judgment  thereof,  before  hav- 
ing the  right  to  enter  upon  the  property; 
and  (13)  that  the  railway  company  was  to 
pay  to  the  secretary  of  the  interior,  for  the 
benefit  of  the  particular  nations  or  tribes 
through  whose  lands  said  railway  may  be 
located,  the  sum  of  $50  per  mile,  in  addi- 
tion to  compensation  provided  for  in  that 
act.  Other  conditions  of  the  act,  not  here  re- 
cited. Indicated  with  equal  clearness  that 
the  conditions  exacted  from  the  railroad 
company  were  for  the  benefit  and  protection 
of  Indian  interests  alone.  Other  provisions 
of  the  act  exhibit  with  equal  force  that  the 
right  of  way  which  the  company  was  by 


that  act  authorized  to  locate  had  reference 
to  lands  which  either  belonged  to  Indian 
nations  or  tribes,  or  were  In  theh:  occu- 
pancy, and  to  no  others.  It  is  provided  in 
the  act  referred  to.  In  the  last  clause  of  sec- 
tion 2,  that  (1)  "when  any  portion  thereof 
[that  is,  of  the  lands  over  which  the  right 
of  way  has  Just  been  granted]  shall  cease 
to  be  used,  such  portion  shall  revert  to  the 
nation  or  tribe  of  Indians  from  which  the 
same  shall  be  taken";  and  (2)  that  "con- 
gress shall  have  the  right  so  long  as  said 
lands  are  occupied  and  possessed  by  said 
nations  and  tribes,"  etc.;  and,  in  section 
7,  (3)  that  the  servants  of  the  company  may 
reside  "upon  the  right  of  way,"  but  subject 
to  the  provisions  of  the  Indian  intercourse 
laws,  and  such  rules  and  regulations  in  ac- 
cordance with  said  intercourse  laws;  and 
(4)  concurrent  jurisdiction  Is  provided,  over 
controversies  arising  between  said  railway 
company  and  the  nations  and  tribes  through 
whose  territory  said  railway  shall  be  con- 
structed, in  the  United  States  circuit  and 
district  courts  for  the  Western  district  of 
Arkansas-  and  the  Northern  district  of  Tex- 
as (It  being  here  observed  that  jurisdiction 
over  controversies  is  provided  for  between 
the  railway  company  and  the  Indian  nations 
or  tribes  alone,  and  not  between  either  of 
them  and  any  white  citizen  or  citizens  of 
the  United  States);  and  (5)  that  all  mort- 
gages executed  by  the  railway  company  up- 
on any  portion  of  its  tallroad  were  to  be 
recorded  In  the  department  of  the  Interior. 
No  conditions  precedent  to  the  right  to  build 
the  road  are  to  be  found  in  the  act  of  1888 
and  those  which  follow  It,  except  such  as 
provided  for  the  protection  of  the  Indians, 
or  granted  authority  to  the  railroad  com- 
pany. The  railroad  company,  then,  accept- 
ed the  grant  upon  the  conditions  therein 
provided,  and  no  others.  It  had  the  right 
to  rely  upon  the  grant  of  powers  made  to  it, 
upon  condition,  only,  that  It  should  fulfill 
and  comply  with  the  precedent  conditions 
upon  which  the  powere  were  granted.  The 
company,  having  accepted  the  conditions  up- 
on which  it  was  provided  that  it  might  build 
Its  line  in  the  Indian  Territory,  and  having 
entered  upon  Its  location  and  construction, 
had  a  right  to  locate  and  construct  Its  line 
without  the  imposition  of  further  conditions. 
Congress  Itself  would  have  had  no  right  to 
Impose  them,  unless  It  should  undertake  to 
do  so  imder  the  power,  reserved  In  the  act 
Itself,  "to  amend,  add  to,  alter,  or  repeal 
this  act,"— a  reservation  of  authority  which 
does  not  exist  In  the  secretary  of  the  in- 
terior. 

It  Is  apparent  from  the  allegations  of  both 
the  petition  and  answer  that  the  cause  of  the 
secretary's  disapproval  of  the  location  of  sec- 
tion 4,  was  that  "there  was  a  difCerence  be- 
tween the  Choctaw,  Oklahoma  and  Gulf  Rail- 
road and  the  people  of  Tecumseh  In  regard  to 
the  location  of  their  line.  •  •  *  Two  lines  were 
run  by  the  road  In  the  neighborhood  of  Te- 
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cumseh,  one  througb  Tecumseh,  and  the  other 
about  six  miles  north  of  Tecumseh."  The 
railroad  company's  right  to  build  the  line 
nearest  to  Tecumseh  had  become  void  before 
the  time  that  the  road  upon  which  Tecumseh 
Is  built  was  opened  to  settlement  It  would 
hare  had  no  right  to  build  on  that  location 
without  making  a  new  surrey,  map,  and  loca- 
tion. While  the  motive  of  the  secretary  of 
the  Interior  arose,  without  doubt,  from  a  sin- 
cere desire  to  protect  the  interest  of  that  city, 
and  of  Its  people,  we  cannot  find  that  the  duty 
approving,  or  the  right  of  disapproving,  can 
be  gathered  from  any  other  source  than  from 
the  terms  of  the  act  which  authorized  the 
railroad  company  to  build  its  line,  and  under 
which  it  did  build  it  from  a  point  eastward 
to  the  eastern  terminus  of  section  4,  and  from 
a  point  westward  to  the  western  terminus  of 
section  4,  thus  leaving  a  most  important 
breach,  which  would  remain  unbuilt,  and  de- 
structive, to  a  great  degree,  of  the  value  of 
the  eastern  and  western  sections  of  the  line, 
if  the  completion  of  the  road  could  be  de- 
feated by  reason  of  the  consideration  given 
by  the  secretary  to  Interests  which  were  not 
established  at  the  time  of  the  passage  of  the 
act  of  1888,  and  could  not  have  been  in  the 
contemplation  of  congress  at  that  time.  The 
government,  too,  of  the  United  States,  had  a 
right  to  exact  of  Its  grantee  the  full  perform- 
ance of  those  conditions.  It  had  a  right  to 
make  such  a  provision  as  would  secure  their 
performance.  That  provision  was  made  in 
the  sixth  section  ef  the  act  of  1888,— that 
"said  location  shall  be  approved  by  the  secre- 
tary of  the  interior  In  sections  of  twenty-five 
miles  before  construction  of  any  such  section 
shall  be  begun."  We  understand  that  this 
provision,  authorizing  the  secretary  of  the  in- 
terior to  approve  the  location,  imposed  a  duty 
upon  him,  which  was  to  see  that  the  map  and 
location  were  in  compliance  with,  and  in  con- 
formity to,  those  conditions  which  congress 
had,  in  the  act  of  congress  authorizing  it  to 
build.  Imposed  upon  the  railway  company. 
We  do  not  understand  the  secretary  of  the 
interior  to  have  been  charged  with  any  other 
duty,  or  to  have  had  any  matter  involving 
discretion  Imposed  upon,  or  committed  to, 
him.  We  believe  this  to  have  been  the  ex- 
tent of  the  authority  reposed  In  the  secretary 
of  the  interior  by  this  act.  If  so,  the  function 
committed  to  blm  was  ministerial  only,  and 
not  Judicial. 

It  Is  alleged  by  the  answer,  and  not  denied 
by  the  plaintiff,  and  it  is  admitted  for  the  pur- 
pose of  this  discussion,  that  the  conditions  had 
all  been  complied  with;  and,  with  great  respect 
for  the  secretary  of  the  Interior,  we  believe 
that,  whatever  may  be  the  character  of  the  "ap- 
proval" required  of  him  by  other  acts  of  con- 
gress charging  him  with  the  exercise  of  dis- 
cretion, we  do  not  believe  that  the  authority 
<«mmitted  to  him  by  this  act  was  any  fur- 
ther or  other  than  to  ascertain  if  the  condl- 
tioHH  of  the  act  had  been  complied  with,  and 
that  the  duty  can  be  Interpreted  no  other  or 


larger  than  ministerial  only;  and,  so  holding, 
we  shall  find  that  the  condlttons  of  this  act 
had  been  complied  with,  and  that  the  railway 
company  was  entitled  to  have  the  approval 
by  the  secretary  of  the  interior,  under  the  di- 
rection of  the  act  that  "said  location  shall  be 
approved  before  construction  of  any  such  lo- 
cation shall  be  begun."  We  hold  that  the  de- 
fendant company,  having  fulfilled  all  the  con- 
ditions required  of  it  by  the  act  of  congress 
under  which  it  was  built,  should  not  be  re- 
strained from  building  Its  line  by  the  with- 
holding of  his  "approval"  by  the  secretary  of 
the  Interior. 

In  order  to  show  that  the  "approval"  of  the 
secretary  of  the  Interior  was  an  essential  pre- 
requisite to  the  building  of  the  road  upon  the 
location  selected,  the  plaintiff  in  error  has 
cited  the  cases  of  Buttz  v.  Railroad  Oo^  119 
U.  S.  55,  7  Sup.  Ct  100;  Railroad  Co.  v.  Par^ 
ker,  143  U.  S.  57,  12  Sup.  Ct.  364;  U.  S.  v. 
Missouri,  K.  &  T.  Ry.,  141  U.  S.  374,  12  Snp. 
Ct.  13;  Kansas  Pac.  R.  Co.  ▼.  Atchison,  T.  ft. 
S.  F.  R.  Co.,  112  U.  S.  414,  6  Snp.  Ct.  208; 
WUllams  V.  U.  S.,  138  V.  S.  514,  11  Sup.  Ct 
757;  Miller  v.  Mayor,  etc.,  of  the  City  of  New 
Yoik,  100  U.  a  385,  3  Sup.  Ct  228.  AU  of 
these  cases,  except  the  two  last  named,  rdate 
to  concessions  from  the  United  States,  to 
railroad  companies,  of  alternate  sections  of 
the  public  lands.  In  the  acts  of  congress,  re- 
spectively, by  which  the  grants  of  land  were 
made,  it  is  provided  that  selections  shall  be 
made  "under  the  direction  of  the  secretary  of 
the  interior,"  or  that  he  shall  "cause  to  be  se- 
lected," or  that  it  "shaU  be  the  duty  of  the 
secretary  of  the  interior  to  select,"  the  re- 
spective sections  to  be  conveyed  to  the  rail- 
road companies,  and,  in  doing  so,  to  determine 
whether  or  not  there  still  remains  a  de- 
ficiency in  the  grant  whether  the  particular 
public  lands  desired  by  the  railroad  company 
could  properly  be  taken,  or  whether  any 
lands  within  the  limits  prescribed  had  been 
disposed  of  to  settlers  under  the  land  laws  of 
the  United  States,  and,  if  so,  to  determine 
what  lands  should  be  selected  and  granted  to 
the  railroad  company  in  lieu  thereof.  In  the 
case  of  Williams  v.  U.  S.,  the  plaintiff  had 
sought  by  a  gross  fraud,  to  secure  the  con* 
veyance  of  a  portion  of  the  public  lands,  and 
to  use  the  rights  provided  under  the  land 
laws  of  the  United  States  to  aid  him  in  the 
perpetration  of  this  fraud.  In  order  to  com- 
plete the  fraud,  it  was  necessary  that  he 
should  secure  the  approval  of  the  secretary 
of  the  interior,  which  was  properly  with- 
held; the  supreme  court  by  Brewer,  J.,  say- 
ing that:  "We  do  not  mean  to  imply  that 
any  arbitrary  discretion  is  vested  in  the  sec- 
retary; but  we  hold  that  the  statute  requiring 
the  approval  by  the  secretary^  of  the  Interior 
rests  a  discretion  In  him  by  which  wrongs 
like  this  could  be  righted,  and  equitable  con- 
siderations, so  significant  and  impressive  as 
this,  given  full  force."  The  case  of  Miller  v. 
Mayor  of  New  York  arose  under  an  act  of 
congress  (15  Stat  330)  giving  to  the  secretary 
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of  war  supervision  of  the  construction  of  a 
bridge  across  the  Hudson  river.  The  navlga- 
tl<m  of  that  river  being  of  the  highest  Impor- 
tance, the  act  required  that  the  bridge  com- 
pany should  furnish  all  the  necessary  evi- 
dence, Including  the  specifications  of  the 
bridge,  and  of  the  condition  of  the  stream, 
and  sucb  evidence  as  the  secretary  of  war 
might  need  to  enable  him  to  determine  -wheth- 
er or  not  the  bridge,  as  proposed,  would  ob- 
struct navigation.  In  all  of  these  cases  dis- 
cretion was  expressly  committed  to  the.  sec- 
retary, and  Its  exercise  waa  necessary,  and  In 
«ach  Instance  the  approval  of  the  secretary 
of  the  Interior,  or  of  the  secretary  of  war, 
was  held  to  be  necessary.  But  these  cases 
do  not  aid  us  in  the  intei-pretatlon  of  a  stat- 
ute which  commits  no  duty  to  the  secretary, 
«xcept  to  see  that  the  conditions  prescribed 
in  the  act  imposing  the  duty  upon  him  are 
fulfilled,  where  no  discretion  is  given  to  the 
«ecretavy  of  the  interior,  and  where  no  gross 
fraud  upon  the  government  or  upon  indlvid- 
Tials  has  been  alleged  or  sought  to  be  perpe- 
trated. 

After  the  order  made  by  the  dlstricj  court 
on  the  23d  day  of  May,  1805,  in  which,  at  the 
Instance  of  the  plalntifT,  the  district  court 
undertook  to  set  aside  the  final  judgment 
which  it  had  rendered  in  the  case  on  May  1, 
1895,  in  the  absence  of,  and  without  notice 
to,  the  defendant,  on  the  ^th  day  of  May, 
1895.  filed  Its  motion  for  a  new  trial,  which 
application  was,  upon  the  same  day,  by  the 
«ourt  overruled,  &nd  leave  granted  to  the  de- 
fendant to  file  Its  supplemental  answer  in 
the  case,  at  that  time  tendered  to  be  filed, 
And  an  order  made  that  the  same  should  be 
filed  as  of  May  23,  1895,  and  made  a  part  or 
the  record  in  the  case.  In  this  supplemental 
answer  the  defendant  sets  up  that  "the  Klct- 
apoo  Reservation  had,  since  the  order  of  May 
1,  1895,  dissolving  the  Injunction,  been  open- 
ed to  homestead  settlement  uy  a  proclamation 
of  the  president;  that  said  country  had  been 
opened  to  settlement  on  the  23d  day  of  May, 
1895,  and  thereupon  ceased  to  be  in  any 
sense  an  Indian  reservation,  or  a  reservation 
of  any  kind."  It  is  by  the  defendant  strong- 
ly urged  in  argument  that,  by  reason  of  their 
-compliance  with  the  general  laws  of  Okla- 
homa territory  applicable  to  railroads,  it  is 
now  entitled  to  take  advantage  of  these 
laws,  and  to  build  Its  line  without  the  ap- 
proval of  the  secretary  of  the  Interior,  since 
these  laws  do  not  reauire  such  approval. 
As  appears  by  the  proclamation  of  the  presi- 
dent referred  to,  the  KIckapoo  Nation  of 
Indians,  through  which  that  portion  of  "sec- 
tion 4"  in  question  is  located,  "conveyed, 
transferred,  and  relinquished  forever,  and 
absolutely,  all  of  their  claim,  title,  and  in- 
terest of  every  kind"  to  those  lands;  and 
that  this  agreement  was  ratified  and  conflrm- 
•ed  by  act  of  congress  approved  March  3, 
1893.  The  allotments  of  land,  of  80  acres 
eacli,  to  individual  Indians,  provided  for  in 
that  act,  having  been  maae,  the  president, 


as  has  been  stated,  upon  the  18th  day  of  May 
In  the  year  1896,  declared  that  the  lands  of 
the  reservations,  not  already  appropriated 
as  such  allotments  by  individual  Indians, 
would  be  opened  for  settlement  under  the 
homestead  laws  of  the  United  States  on  the 
23d  day  of  May,  1895.  These  lands  thereby 
became  a  part  of  the  territory  of  Oklahoma. 
By  the  contract  of  September  9,  1891,  by  the 
act  of  congress  ratifying  the  same,  By  the, 
making  of  the  allotments  therein  provided 
for,  and  by  the  proclamation  of  the  president, 
the  rights  of  individual  occupancy  were  ex- 
tiniguished,  and  the  lands  of  the  wnole  reser- 
vation became  subject  to  the  laws  of  the 
territory  of  Oklahmna,  subject  only  to  the 
provision  and  the  agreement  referred  to; 
and  "when  the  allotments  of  land  shall  have 
been  made  and  approved  by  the  secretary  of 
the  Interior,  the  title  thereto  should  be  held 
in  trust  for  the  allottees,  respectively,  for  the 
period  of  twenty-five  years  In  the  manner 
and  to  the  extent  provided  In  the  act  of  con- 
gress approved  February  8th,  1887^  CJ4  Stat 
388).  Buttz  V.  Railroad  Co.,  119  U.  8.  65,  7 
Sup.  Ot  100.  By  section  26,  art.  0,  C  17,  of 
the  Statutes  of  Oklahoma  of  1893,  upon 
"Railroad  Corporations,"  it  Is  provided: 
"Any  railroad  corporation  chartered  and  or- 
ganized under  the  laws  of  the  United  States, 
or  any  state  or  territory,  whose  constructed 
railroads  shall  reach  and  intersect  the  bound- 
ary line  of  this  territory  at  any  point,  may 
extend  Its  railroad  into  this  territory  from 
any  such  point  or  points  to  any  place  or 
places  within  the  territory,  and  may  build 
branches  from  any  point  on  such  extension. 
•  •  •"  It  Is  alleged  In  the  answer,  and 
not  denied  by  the  plalntifT,  that  the  defend- 
ant company  has  complied  with  all  the  re- 
quirements of  this  statute,  which  entitles  It 
to  the  benefits  therein  provided.  By  section 
9  of  the  same  article,  it  is  provided  that: 
"Every  railroad  company  so  authorized  to 
construct,  operate  and  maintain  a  railroad 
in  this  territory  •  •  •  shall  have  the  pow- 
er, first,  to  make  surveys,  •  •  •  fourth, 
to  lay  out  road,  and  fifth,  to  construct  its 
road.  •  •  •"  The  defendant  company  Is 
entitled  to  the  provisions  and  benefits  of  the 
general  railway  laws  of  the  territory  of  Ok- 
lahoma to  the  same  extent  as  if  it  had  been 
incorporated  under  the  laws  of  a  state  or 
territory.  In  the  case  of  U.  S.  v.  Denver  & 
K.  G.  R.  Co.,  150  U.  S.  14, 14  Sup.  Ct  11,  16,— 
a  case  in  which  the  railroad  company,  hav- 
ing been  tncorx)orated  under  a  special  act, 
claimed  the  benefit  of  the  general  railroad 
law  of  the  United  States  passed  In  1875,— 
the  court  says:  "Upon  what  principle  does 
the  enjoyment  by  the  defendant  of  the  rights 
and  benefits  conferred  by  the  earlier  special 
act  preclude  or  estop  it  from  accepting  the 
benefits  offered  by  the  latter  general  act, 
after  the  special  rights  and  privileges  had 
terminated?  We  know  of  no  such  principle." 
In  the  case  of  Central  Branch  U.  P.  R.  Co. 
V.  Atchison  T.  &  S.  F.  R.  Co..  26  Kan.  669,  it 


Digitized  by 


Google 


762 


PACIFIC  REPORTER,  VoL  «. 


(NeT. 


was  gald  by  the  court  (Brewer,  J.):  "The 
quRstion  simply  Is  whether  a  specially  char- 
tered corporation  can  avail  Itself  of  the  gen- 
eral procedure  established  by  law  for  all 
railway  corporations,  and  the  question  must 
be  answered  in  the  afflrmatlre." 

We  therefore  hold  that  the  Choctaw,  Ok- 
lahoma &  Gulf  Railroad  Company  was  au- 
thorized by  the  acts  of  188S  and  1894  to  lo- 
cate its  own  line  through  the  section  of 
country  wherein  "section  4"  is  built,  and  has 
located  Its  line  by  the  most  feasible  and  prac- 
ticable route:  and  inasmuch  as  the  rights  of 
location  and  construction  were  dependtot 
only  upon  the  performance  of  the  conditions 
set  forth  In  the  acts,  and  these  conditions 
were  for  the  protection  of  the  Indian  tribes 
and  nations,  or  of  Indian  occupants,  under 
the  laws,  customs,  and  usages  of  the  Indian 
tribes  or  nations,  and  that  the  defendant 
company  has  fully  complied  with  the  condi- 
tions,—that  the  defendant  company  is  In- 
vested and  empowered  with  the  right  to  lo- 
cate and  construct  its  line,  and  to  the  ap- 
proval of  the  secretary  of  the  Interior  there- 
for; and  that,  the  Indian  Interest  having 
been  extinguished,  the  land  became  subject 
to  the  laws  of  the  territory  of  Oklahoma 
without  the  Intervention  of  the  limitations 
of  the  Indian  intercourse  act;  and  that  the 
defendant  company,  having  complied  with 
the  provisions  of  the  laws  of  this  territory 
authorizing  the  laying  out  and  construction 
of  railways.  Is  entitled  to  locate  and  con- 
struct its  line  thereunder;  and  that  tlie  ap- 
proval of  the  secretary  of  the  Interior  is  not 
necessary  under  the  provisions  of  said  act; 
and  tliat  injunction  will  not  lie  to  restrain 
the  defendant  railroad  company  from  build- 
ing its  line  without  such  approval.  The 
Judgment  of  the  district  court  is,  therefore, 
affirmed.  All  the  Justices  concurring,  except 
SCOTT,  J.,  not  sitting,  having  presided  as 
trial  Judge. 


(23  Nev.  23) 
HOLMES  T.  IOWA   MINING  CO.    (N* 
1,435.) 

(Supreme  Court  of  Nevada.     Oct  1,  1895.) 

Appeai.— Transobipt— Orioinal  Papkrs. 

Where,  instead  of  a  regular  transcript, 
the  original  papers  are  sent  up  on  the  ttppeal, 
under  St  1895,  p.  58,  they  must  be  certified  to 
he  such  originals,  and  to  constitute,  in  whole 
or  in  Dart,  the  record  on  appeal.  Where  there 
is  no  certificate  to  that  effect  the  appeal  will, 
npon  motion,  be  dismissed. 
(Syllabus  by  Bigelow,  C.  J.) 

Appeal  from  district  court,  Storey  county; 
Charles  B.  Mack,  Judge. 

Action  by  George  M.  Holmes  against  the 
Iowa  Mining  Company.  From  the  Judgment 
rendered,  defendant  appeals.  Heard  on  mo^ 
tlon  to  dismiss.    Granted. 

H.  K.  Mitchell,  for  appellant.  F.  M.  Huf- 
faker,  for  respondent 


•BIGELOW,  O.  3.  The  respondent  move* 
to  dismiss  the  appeal  upon  the  ground  tha.t 
the  record  la  not  certified  or  authenticated  as 
required  by  law.  It  consists  of  the  original 
papers,  as  authorized  by  St  1895,  p.  68.  Tb« 
act  provides  that  when  the  appellant  de- 
sires to  have  the  original  papers  sent  to  the 
supreme  court,  they  shall  be  "certified  by  the 
clerk  of  the  district  court,  or  by  the  respec- 
tive parties  or  theh-  attorneys,  to  be  surb 
originals,  and  to  constitute  in  whole  or  in 
part  the  record  on  appeal"  Several  of  the 
papers  in  the  case  are  not  certified  in  any 
manner,  either  as  copies  or  originals,  and 
none  of  them  are  certified  to  constitute,  lo 
whole  or  in  part,  the  record  on  appeal.  The 
motion  must,  therefore,  be  granted.  This  is 
a  defect  that  doubtless  could  have  been  rem- 
edied, but,  although  the  motion  was  made 
more  than  two  months  ago,  and  thereby  thi 
appellant's  attention  particularly  called  to  tb< 
matter,  no  attempt  has  been  made  to  do  so 

Objection  is  also  made  to  the  manner  in 
which  a  question  upon  a  motion  to  set  asldt 
a  sheriff's  sale  is  sought  to  be  presented 
and,  although  unnecessary  to  notice  thepoini 
upon  t^ls  appeal.  It  is  not  Improper  to  cai: 
attention  to  the  fact  that  the  statute  men 
tloned  has  In  nowise  altered  the  method  ot 
presenting  questions  to  the  supreme  court. 
Wherever  a  motion  for  new  trial  or  a  state 
ment  on  appeal  was  previously  necessary  tr 
their  proper  presentation.  It  is  still  neces- 
sary. The  only  difference  Is  that,  instead  ol 
having  to  present  a  transcript  of  the  paper> 
to  be  used  on  the  appeal,  the  originals  ma> 
now  be  certified  up.  The  appeal  is  dis- 
missed. 


BONNIFIELD  and  BELKNAP,  JJ., 
cur. 


con 


m  Ker.  4S6) 
BUCKNER  T.  LYNIP,    (No.  1,436.) 
(Supreme  Courtr  of  Nevada.     Sept  27,  1895.' 

Election  Contest^ Ballots— Appeal. 

1.  Gen.  St.  §  1569,  provides  that  where  an 
election  is  annulled  by  the  district  conrt  anil 
no  api)eal  has  been  taken  therefrom  within  3ti 
days,  the  certificate,  if  any  has  been  issuer!. 
shall  thereby  be  rendered  void.  Mdd,  that  a 
judgment  declaring  the  election  of  a  candidate 
whom  the  oihciai  returns  showed  to  have  been 
defeated  did  not  annul  the  election,  so  aa  to 
require  the  dismissal  of  an  appeal  taken  from 
said  judgment  after  the  expiration  of  30  days. 

2.  New  trials  and  appeals  in  contested  elec- 
tion cases  are  regaiated  by  the  civil  practice 
act.  and  not  by  Gen.  St  S  1524  et  seq.,  relating 
to  elections. 

S.  St.  1891,  e.  40,  5  2*  (Australian  Ballot 
Law),  provides  that  "no  ballot  shail  be  deposited 
In  the  ballot  box  unless  the  watermark,  aa  here- 
inbefore provided,  appears  thereon,  and  un- 
less the  Blip  containing  the  number  of  the  bal- 
lot has  been  removed  therefrom  by  the  inspect- 
or." Id.  §  '.26,  provides  that  any  vote  not  bearing 
the  watermark,  and  any  ballot  on  which  ap- 
pear names,  words,  or  marks,  written  or  print 
ed,  shall  not  be  counted.  Hdd,  that  it  waa 
proper  to  count  ballots  from  which  the  in- 
spector failed,  through  ignorance,  to  remove  the 


Digitized  by 


Google 


Nev.) 


BUCKNEB  V.  LYNIP. 


763 


strips  bearing  the  number,  thongh  his  failnre  to 
do  BO  made  the  voter's  ballot  capable  of  identifi- 
cation.    Belknap,  J.,  dissenting. 

Appeal  from  district  court,  Humboldt  coun- 
ty; C.  E.  Hack,  Judge. 

Proceeding  brought  by  B.  F.  Lynlp  against 
L.  A.  Buckner,  to  contest  the  latter's  election 
to  office.  The  contestant  had  Judgment,  and 
the  contestee  appeals.    Reversedi 

Thos.  E.  Haydon  and  R.  M.  Clarke,  for  ap- 
pellant   David  S.  Truman,  for  respond^it 

On  Motion  to  Dismiss  Appeal  and  Strike  Ont 
Statement. 

BELKXAP,  J.  This  is  an  election  contest 
The  iMirties  were  candidates  for  the  office  of 
district  attorney  for  Humboldt  county  at  the 
general  election  of  November,  1884.  Accord- 
ing to  the  official  returns.  Gen.  Buckner  re- 
ceived the  highest  number  of  votes,  and  a 
certificate  of  his  election  was  issued.  There- 
after a  contest  was  inaugurated  by  respond- 
ent Lynip,  and  such  proceedings  had  as  re- 
sulted in  a  Judgment  of  the  district  court  in 
his  favor,  and  against  Buckner.  A  motion 
for  a  new  trial  was  made  in  the  district 
court  by  appellant,  and  denied  by  that  court; 
and  from  the  Judgment,  and  the  order  deny- 
ing the  motion  for  new  trial,  this  appeal  is 
taken.  Respondent  moves  in  this  court  to  dis- 
miss the  appeal  upon  the  ground  that  it  was 
not  taken  within  the  time  required  by  the 
statutes  of  the  state  for  an  appeal  to  be  taken 
In  election  contests.  The  motion  is  made  up- 
on the  provisions  of  section  48  of  tne  act  re- 
lating to  elections  (Gen.  St  i  15C0),  which 
reads  as  follows:  "1569.  Sec.  46.  Whenever 
an  election  shall  be  annulled  and  set  aside 
by  the  judgment  of  the  district  court,  and  no 
appeal  has  been  taken  therefrom  within  thirty 
days,  such  certificate,  if  any  has  been  issued, 
shall  thereby  be  rendered  void,  and  the  office 
iKwome  vacant."  The  Judgment  was  ren- 
dered February  20,  1805.  The  motion  for 
new  trial  was  denied  upon  the  11th  day  of 
May,— more  than  30  days  thereafter.  The 
judgment  was  to  the  effect  that  Lynlp  was 
the  duly-elected  district  attorney  of  the  coun- 
ty, and,  upon  his  doing  the  acts  required  by 
the  statutes  to  be  done  in  such  cases,  was  en- 
titled to  the  office,  etc.  This  judgment  Is  not 
one  In  which  an  election  has  been  annulled 
and  set  aside.  The  result  of  the  election  has 
been  reversed  in  this:  that  Lynlp,  who  was 
shown  by  the  returns  to  the  board  of  county 
commissioners  to  have  been  defeated,  was 
declared  elected  by  the  Judgment  of  the  dis- 
trict court.  But  the  election  Itself  has  nei- 
ther been  annulled  nor  set  aside,  but,  on  the 
contrary,  it  has  been  upheld.  If  it  had  beer 
annulled,  the  statute  declares,  the  office  be- 
comes vacant,  and,  If  there  Is  a  vacancy,  it 
must  be  filled  as  required  by  law.  We  do  not 
understand  counse?  to  admit  that  a  vacancy 
does  exist,  but  if  the  provisions  above  quoted 
are  applicable  to  this  case,  and  the  election 
has  been  annulled,  a  vacancy  In  the  office 
must  be  the  result 


Our  attention  has  been  called  to  the  mean- 
ing of  the  words  "annulled  and  set  aside,"  aa 
employed  in  section  1561,  Gen.  St.  The  sec- 
tion is  as  follows:  "1S61.  Sec.  38.  When 
any  election  held  for  an  office  exercised  in 
and  for  a  county,  is  contested  on  account  of 
any  malconduct  on  the  part  of  the  board  of 
Inspectors  of  any  precinct,  or  any  member 
thereof,  the  election  shall  not  be  annulled 
and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  precinct 
shall  change  the  result  as  to  such  office  in  the 
remaining  vote  of  the  county."  This  provi- 
sion is  unimportant  to  the  matter  in  hand.  It 
states  a  principle  applicable  to  all  election 
contests;  that  is  to  say,  that  the  person  offi- 
cially declared  elected  shall  not  be  dlstu^-bed 
by  yaln  and  fruitless  contests,  and,  unless  a 
different  result  of  the  election  can  be  reached, 
his  election  shall  not  be  contested. 

Respondent  also  moves  the  court  to  strike 
out  all  of  the  record  In  the  ease,  except  the 
judgment  tcil,  upon  the  ground  that  the  dis- 
trict court  had  no  JurisdicticHi  of  the  case 
after  the  entry  of  the  Judgment.  The  statute 
relating  to  elections  (section  1524  et  seq..  Gen. 
St.)  confers  original  jurisdiction  upon  dis- 
trict courts  In  this  class  of  cases  (section 
1563),  and  provides  that  a  certified  copy  of 
the  judgment  of  the  supreme  court  may  be 
used  as  proof  In  certain  cases;  but,  with 
these  exceptions,  it  is  silent  upon  the  subject. 
Nothing  Is  said.  In  direct  terms,  upon  the  sub- 
ject of  new  trials  or  appeals;  and,  under 
these  circumstances,  we  must  look  elsewhere 
for  the  mode  of  procedure.  The  civil  prac- 
tice act  was  adopted  long  before  the  passage 
of  the  act  relating  to  elections.  It  provides 
a  mode  for  review  upon  motion  for  new  trial 
or  appeal  in  all  cases  tried  by  district  courts, 
and,  in  enacting  the  election  law,  it  was  un- 
necessary to  provide  for  any  further  mode  of 
procedure  than  the  practice  act  furnished. 
The  decisions  from  California  to  which  we 
have  been  referred  are  inapplicable  to  our 
statute  concerning  contested  elections.  The 
motfons  are  denied. 

BIGELOW,  C.  X,  and  BONNIFIBLD,  J., 
concur. 

On  the  Merits. 

BIGELOW.  C.  J.  The  contestant  and  con- 
testee, who,  for  convenience,  we  shall  call 
plaiutifl'  and  defendant  were  rival  candidates 
for  the  office  of  district  attorney  of  Humboldt 
county  at  the  election  of  1804.  Uncn  the  re- 
turns, as  canvasswl  by  the  boarl  of  county 
commissioners,  the  defendant  had  a  majority 
of  five  votes;  but,  upon  the  tria  of  this  con- 
test in  the  district  court,  it  was  found  that 
the  plaintiff  had  received  three  more  votes 
than  his  opponent,  and  he  was  accordingly  de- 
clared elected.  From  this  judgment,  and  an 
order  refusing  a  new  trial,  defendant  appeals. 

In  Rebel  Creek  precinct,  Ir  that  county, 
it  appears  that  defendant  received  15  votes; 
the  plaintifl,  1;   and  another  candidate  (H. 
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Warren),  12.  The  court  rejected  all  theTotes 
of  that  precinct,  cast  tinder  the  following 
circumstances:  The  ballots  were  printed,  as 
required  by  law,  with  a  strip  on  the  left  side, 
intended  for  a  stub,  separated  from  the  bal- 
lot proper  by  a  perforated  line,  and  with  a 
like  strip  on  the  right  side,  aiso  separated  by 
a  perforated  line.  Upon  each  of  these  strips 
the  number  of  the  ticket  was  printed.  By 
some  accident,  the  binding  of  the  stubs  into 
book  form  had  become  broken,  permitting 
the  ballots  to  separate  Into  loose  sheets. 
When  a  voter  applied  for  a  blank  ballot,  the 
entire  sheet  was  given  him  by  the  inspect- 
ors, including  the  stub,  which  should  have 
been  separated  from  the  ballot,  and  retained 
by  the  inspectors.  When  the  ballot  was  re- 
turned to  them  for  deposit  In  the  ballot  box, 
the  inspectors  removed  the  strip  Intended 
for  a  stub,  but  failed  to  remove  the  other 
strip.  It  is  not  charged  that  this  was  done 
by  the  Inspectors  fraudulently  or  Intention- 
ally, and  the  evidence  Is  clear  and  uncontra- 
dicted that  it  was  the  result  of  a  mistake 
upon  their  part;  they,  and  apparently  every 
one  connected  with  the  election,  supposing 
that  they  had  removed  everything  from  the 
ballot  that  the  law  required  to  be  removed. 
It  does  not  appear  when  the  mistake  was 
discovered,  but  certainly  not  until  after  the 
polls  had  closed.  Our  statute,  adopting  what 
is  popularly  known  as  the  "Australian  Bal- 
lot Law"  (St  1891,  c.  40,  S  H),  provides  that 
the  secretary  of  state  shall  furnish  to  the 
county  clerks  the  paper  on  which  the  bal- 
lots are  to  be  printed,  which  Is  to  be  water- 
marked with  a  design  to  be  chosen  by  the 
secretary.  The  ballots  are  to  be  printed  un- 
der the  direction  of  the  county  clerks.  They 
are  to  contain  the  names  of  all  candidates 
whose  nomination  has  been  certified  aud 
filed  according  to  the  provisions  of  Ihe  act, 
and  no  other  name.  The  names  are  to  be 
arranged  under  the  designation  of  the  oflSce, 
and  the  political  designation  of  each  can- 
didate is  to  be  printed  opposite  bis  name. 
When  a  ballot  is  banded  to  a  voter,  the'num- 
l)er  of  the  ballot  is  to  be  written  on  the 
registry  list,  opposite  his  name.  He  must 
prepare  his  ballot  by  marking  with  a  black 
lead  pencil  a  cross  or  X  after  the  name  of 
the  person  for  whom  he  intends  to  vote. 
Upon  handing  the  ballot  to  the  inspector, 
that  officer  "shall  separate  the  strip  bear- 
ing the  number  from  the  ballot,  and  shall 
deposit  the  ballot  in  the  ballot  box."  Sec- 
tions 24  and  26  of  the  act,  read  as  follows: 

"Sec.  24.  No  ballot  shall  be  deposited  in  the 
ballot  box  unless  the  water  mark,  as  here- 
inbefore provided,  appears  thereon,  and  un- 
less the  slip  containing  the  number  of  the 
ballot  has  been  removed  therefrom  by  the 
Inspector." 

"Sec.  26.  In  counting  the  votes  any  bal- 
lot not  bearing  the  water  mark  as  provided 
in  this  act  shall  not  be  counted,  but  such 
ballot  must  be  preserved  and  returned  with 
the  other  ballots.   When  a  voter  marks  more 


names  than  there  are  persons  to  be  dected 
to  an  office,  or  if  for  any  reason  it  is  impossi- 
ble to  determine  the  voter's  choice  for  any 
office,  his  vote  for  such  office  shall  not  be 
counted.  Any  ballot  upon  which  appears 
names,  words  or  marks  written  or  printed, 
except  as  in  this  act  provided,  shall  not  be 
counted." 

Any  officer  wllUully  neglecting  or  refusing 
to  perform  any  duty  devolved  upon  him  by 
the  act  is,  upon  conviction,  to  be  imprisoned 
ip  the  state's  prison  for  from  one  to  five 
years. 

It  will  be  noticed  that  the  statute  does  not 
expressly  direct  that  a  ballot  upon  which 
this  strip  has  been  left  shall  not  be  count- 
ed, but  these  ballots  were  rejected  upon  the 
grround  that  they  came  within  the  latter  part 
of  section  26,  which  inhibits  the  counting  of 
ballots  "upon  which  appears  names,  words, 
or  marks  written  or  printed,  except  as  in 
this  act  provided";  and  this  is  the  t>oint  to 
be  determined  upon  the  appeal,  so  far  as 
they  are  concerned.  It  is,  perhaps,  a  close 
question,  and  one  upon  which  courts  and 
Judges  may  easily  disagree.  It  is  to  be  ob- 
served that  the  voters  of  this  precinct  were 
themselves  In  no  wise  in  fault  They  pos- 
sessed every  qualification  for  voting,  and 
had  complied  with  every  requirement  of  the 
law  as  to  registration,  marking  their  ballots, 
etc.;  and  it  is  earnestly  pressed  upon  us  by 
defendant's  counsel  that  if  this  law  is  to- 
be  construed  as  preventing  the  counting  of 
their  votes,  either  for  the  willful  fraud  or 
Innocent  mistake  of  the  inspectors,  in  not 
removing  the  slip.  It  is  unconstitutional, 
within  the  principles  of  Stinson  v.  Sweeney, 
17  Nev.  300,  30  Pac.  097;  Davies  v.  McKee- 
by,  6  Nev.  360;  Clayton  v.  Harris,  7  Nev.  64; 
and  similar  cases.  See,  also,  Moyer  v.  Van 
De  Vanter  (Wash.)  41  Pac.  60  (recently  de- 
cided). As  we  are,  however,  of  the  opinion 
that  that  is  not  the  correct  interpretation 
of  the  act  it  la  unnecessary  to  consider  this 
argument  any  further  than  as  it  chrows 
light  on  the  proper  construction  of  the  stat- 
ute. It  seems  to  us  that  ballots  cast  under 
the  circumstances  existing  here  should  not 
be  rejected,  and  we  will  now  state,  as  briefly 
as  possible,  the  reasons  upon  which  our 
conclusion  is  based: 

The  right  of  voting,  and,  of  course,. of  hav- 
ing the  vote  counted,  is  one  of  most  tran- 
scendent importance,— the  highest  under  our 
form  of  government  "That  one  entitled  to- 
vote  shall  not  be  deprived  of  his  privilege  by 
action  of  the  authorities  is  a  fundamental 
principle."  Ckwiey,  CJonst  LIm.  (6th  Ed.)  775. 
We  need  not  go  outside  the  decisions  Just 
cited  from  our  own  court,  to  show  how  Jeal- 
ously this  right  is  guarded.  But  while  the- 
legislature  cannot  directly  deprive  the  elect- 
or of  this  privilege,  section  6,  art  2.  of  the 
constitution  specially  authorizes  it  to  enact 
laws  for  the  registration  of  electors,  to  pre- 
serve the  purity  of  elections,  and  to  r^ulatv 
the  manner  of  holding  and  making  return* 
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of  the  same.  Such  laws  will  necessarily 
sometimes  have  the  effect  of  preventing  the 
elector  from  voting.  For  instance,  a  law. 
for  the  registration  of  votert),  to  be  effectual, 
must  provide  that  one  not  registered  shall  not 
vote;  and,  to  guard  the  purity  of  the  elec- 
tions, it  may  reaulre  him  to  mark  his  ballot 
in  a  certain  way,  and  to  comply  with  many 
other  conditions.  But  in  all  these  matters 
the  voter  had  the  privilege  of  voting,  by  a 
compliance  with  the  law,  and  his  failure  to 
do  so  is  somewhat  owing  to  his  own  negli- 
gence or  misfortune.  Whether  he  can  also 
be  deprived  of  it  through  the  fraud,  negli- 
gence, or  mistake  of  others  would  involve  the 
constitutional  question  suggested,  and  upon 
which  we  find  it  unnecessary  to  pass  in  this 
case.  At  least,  this  great  constitutional  right  is 
not  to  be  taken  from  him  upon  any  doubtful 
construction  of  a  statute.  Assuming  the  con- 
stitutionality of  the  law,  before  it  should  be 
construed  to  work  his  disfranchisement  it 
must  be  clear  that,  under  the  circumstances 
then  existing,  the  legislature  intended  such  to 
be  the  case.  The  spirit  tn  which  such  laws 
are  to  be  construed  is  well  stated  by  An- 
drews. J.,  in  Tnlcott  V.  Philbrick.  59  C!onn. 
485,  20  Atl.  436,  as  follows:  "All  statutes 
tending  to  limit  the  exercise  of  the  elective 
franchise  by  the  citizen  should  be  liberally 
construed  in  his  favor,  and,  unless  the  ballot 
comes  within  the  letter  of  the  prohibition 
against  a  particular  kind  of  ballot,  It  should 
be  counted.  A  great  constitutional  privilege 
— the  highest  under  the  government— is  not 
to  be  taken  away  on  a  mere  technicality,  but 
the  most  liberal  Intendment  should  be  made 
in  support  of  the  elector's  action,  whenever 
the  application  of  the  common-sense  rules 
which  are  applied  in  other  cases  will  enable 
the  courts  to  understand  and  render  it  ef- 
fectual." "AU  statutes  tending  to  limit  the 
citizen  in  his  exercise  of  this  right  should  be 
liberally  construed  in  his  favor.  UnleSb  the 
ticket  comes  within  the  letter  of  the  prohi- 
bition. It  should  be  counted."  Owens  v. 
State,  64  Tex.  500.  509.  To  the  same  effect 
are  State  v.  Saxon,  30  Fla.  668,  12  South. 
218;  State  v.  Phillips,  63  Tex.  390;  Boyd  v. 
Mills,  53  Kan.  594,  37  Pac.  16;  KeUogg  v. 
Hickman,  12  CJolo.  256,  21  Pac.  325;  Bowers 
y.  Smith,  HI  Mo.  61.  20  S.  W.  101;  ParvJn 
v.  Wlmberg,  130  Ind.  561,  30  N.  B.  790;  State 
V.  Russell,  34  Neb.  116,  51  N.  W.  465;  Stack- 
pole  V.  Hallahan  (Mont.)  40  j^ac.  80. 

Laws  are  also  to  be  construed  according  to 
their  spirit  and  meaning,  and  not  merely  ac- 
cording to  their  letter.  "It  Is  a  familiar 
canon  of  construction  that  a  thing  which  is 
within  the  intention  of  the  makers  of  a  stat- 
ute is  as  much  within  the  statute  as  if  it 
were  within  the  letter,  and  a  thing  which  is 
within  the  letter  of  the  statute  is  not  within 
the  statute  unless  it  be  within  the  intention 
of  the  makers."  Riggs  v.  Palmer,  115  N.  Y. 
506,  22  N.  B.  188.  "It  is  one  of  the  great 
maxims  of  interpretation  to  keep  always  in 
view  the  general  scope,  object,  and  purpose 


of  the  law,  rather  than  Its  mex-e  letter." 
Rutledge  T.  Crawford.  91  Cal.  533,  27  Pac. 
779.  "A  rigid  and  literal  reading  would,  in 
many  cases,  defeat  the  very,  object  of  the 
statute,  and  would  exemplify  the  maxim  that 
the  letter  kiUeth,  while  the  spirit  keepetb 
alive.'  Bvery  statute  ought  to  be  exi>ound- 
ed,  not  according  to  the  letter,  but  accord- 
ing to  the  meaning.  •  *  *  And  the  in- 
tention la  to  govern,  although  such  construc- 
tion may  not,  in  all  respects,  agree  with  the 
letter  of  the  statute."  The  reason  and  ob- 
ject of  a  statute  are 'a  clue  to  Its  meaning, 
and  the  spirit  of  the  law  and  the  Intention 
of  its  makers  are  diligently  to  be  sought  aft- 
er, and  the  letter  must  bend  to  these.  Tra- 
cy v.  RaUroad  Co..  38  N.  Y.  433,  437.  This 
meaning  la  undoubtedly  to  be  ascertained 
from  the  language  of  the  act,  viewed  in  the 
light  of  the  circumstances  under  which  it  is 
used.  If  plain  and  unambiguous,  it  must  be 
construed  as  it  reads,  no  matter  how  unrea- 
sonable its  operation  may  be.  But  as  it  is 
not  to  be  iiresumed  that  the  legislature  in- 
tended to  enact  an  unreasonable  or  unjust 
law,  where  such  would  be  the  result  of  Its 
operation,  if  construed  In  a  certain  way,  and 
the  language  Is  not  positive  and  direct  to 
that  effect,  it  Is  the  duty  of  the  courts  to  cast 
about  to  see  if  it  is  not  susceptible  of  some 
other  construction,  and  In  doing  this  they 
should  consider,  not  only  the  language  used 
In  some  particular  section,  but  the  whole 
scope  and  purpose  of  the  act,  and  adopt,  if 
possible,  such  a  construction  as  will  harmo- 
nize the  various  sections  with  this  purpose, 
and  with  the  demands  of  justice. 

What  was  the  object  and  purpose  of  the 
enactment  of  the  Australian  ballot  law.  the 
essential  features  of  which  have  now  been 
adopted  by  nearly  every  state  In  the  Union? 
This  question  has  often  been  answered  by 
the  courts,  and  sometimes  in  language  that 
we  shall  not  attempt  to  improve  upon.  In 
one  case  the  supreme  court  of  Connecticut 
said:  "The  object  of  the  statute  of  1889  is 
obvious.  It  is  to  secure  an  honest  vote,  cor- 
rectly expressing  public  sentiment,  by  pre- 
venting fraud,  corruption,  and  intimidation." 
After  speaking  of  certain  provisions  of  the 
Connecticut  law,  the  court  resumed:  "This 
would  seem  to  effectually  preclude  any  op- 
portunity for  fraud  or  imposition.  Corrup- 
tion, by  making  It  Impossible  for  any  one 
who  would  bribe  or  otherwise  corrupt  a  voter 
to  know  that  the  required  vote  was  actually 
deposited.  Intimidation,  by  giving  to  each 
voter  an  opportunity  to  select  and  prepare 
his  ballot,  and  to  deposit  it,  free  from  ob- 
servation, and.  in  such  manner  that  no  one 
but  himself  can  possibly  know  how  he  votes, 
unless  he  chooses  to  disclose  It"  Talcott  v. 
Philbrick,  59  Conn.  472,  478,  20  Atl.  436.  In 
another  case  it  was  said:  "A  study  of  the 
statute  upon  the  subject  of  elections  leaves 
no  doubt  that  its  purpose  is  to  secure  a  fair 
expression  of  the  will  of  the  electors  of  the 
state,  by  secret  ballot,  uninfluenced  by  brib- 
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ery,  corruption,  or  fraud.  The  disfranchise- 
ment of  whole  precincts  by  reason  of  an  hon- 
est mistake  on  the  part  of  the  election  officers 
is  inconsisteat  with  that  purpose."  Parvln 
V.  Wiiaberg.  130  Ind.  5C1,  30  N.  B.  790. 
And  again:  "The  evident  intent  of  this  pro- 
vision was  to  provide  against  voters  mark- 
ing the  Individual  ballot  which  they  cast  In 
such  manner  as  to  distinguish  It"  Lindstrom 
V.  Board,  94  Mich.  467,  54  N.  W.  280.    , 

This  being  the  object  of  the  law,  it  should 
be  so  construed  as  to  remedy  the  evil  against 
which  Its  provisions  are  directed,  and,  at  the 
same  time,  not  to  disfranchise  voters  further 
than  is  necessary  to  attain  that  object  It 
would  be  almost  the  work  of  omniscience  to 
enact  a  law  in  such  language  that  it  would 
not,  under  any  circumstances,  do  more  nor 
less  than  was  Intended  by  the  lawmaker. 
Even  Tvords  most  carefully  chosen  will,  in 
some  unanticipated  situation,  overrun  that 
Intention,  and  in  others  fall  short  of  It  It 
is  the  duty  of  the  courts  to  keep  that  Inten- 
tion, once  It  Is  ascertained,  steadily  In  view, 
•  and  to  endeavor  to  apply  the  law  where  It 
was  intended  to  apply,  and  to  except  those 
oases  where  it  was  not.  It  being,  then,  the 
purpose  of  the  law  to  effectually  prohibit 
and  prevent  intimidation  and  vote  buying,  aU 
Its  provisions  were  enacted  with  that  end  in 
view.  Where  It  is  forbidden  to  count  bal- 
lots containing  names,  words,  or  marks  other 
tlian  those  provided  for  in  the  act,  notwith- 
standing the  generality  of  the  language,  only 
such  as  tend  to  distinguish  the  ballots  were 
intended,  and  such  as  were,  ot  may  have 
been,  placed  upon  the  ticket  for  that  pur- 
pose. For  Instance,  all  nominations  for  state 
offices  are  to  be  filed  In  the  office  of  the  sec- 
retary of  state,  and  he  Is  to  certify  them  to 
the  various  county  clerks.  It  certainly  never 
was  intended  that  if  he  should,  either  by  In- 
advertence or  design,  certify  the  name  of  a 
person  who  had  not  been  nominated,  and 
which  was  therefore  wrongfully  printed  up- 
on the  ballots,  this  should  Invalidate,  and  re- 
quire the  rejection  of,  every  vote  cast  in  the 
state;  and  yet  this  would  be  the  result  of 
a  strict  adherence  to  the  letter  of  the  law. 
for  it  would  be  a  name  on  the  ballot  not  pro- 
vided for  by  the  act.  The  same  may  be 
Slid  of  the  wrongful  printing  of  a  name  on 
the  ballots  by  order  of  the  county  clerk,  or 
the  Insertion  by.  the  printer  of  a  word  or 
mark  not  provided  for  by  the  law,  and  whicli 
would  be  on  all  tickets  alike.  This  would 
In  no  manner  tend  to  distinguish  one  ballot 
from  another,  and  could  not  be  used  fc*  a 
fraudulent  purpose.  Such  a  word  or  mark 
would  not  be  within  the  spirit  of  the  law,  al- 
though within  its  letter;  and  In  such  case 
the  law  should  be  liberally  construed  In  favor 
of  the  voter,  and  not  so  as  to  disfrandiise  a 
whole  county.  This  simply  Illustrates  the 
proposition  that  there  are  situations  In  which 
the  legislature  could  not  have  Intended  that 
ballots  with  forbidden  words  or  marks  ui)on 
them  should  not  be  counted.    They  are  In- 


stances of  where  the  language  haa  overrun 
the  Intention.  But  In  the  case  we*  have  to 
deal  with  here  the  marks  upon  the  baUots 
(admitting  that  marks  upon  the  strip  at- 
tached to  the  ballot  are  marks  upon  the  bal- 
lot Itself,  as  Is  doubtless  within  the  inten- 
tion, 11  not  the  letter,  of  the  law),  altbough 
not  placed  thereon  intentionally,  nor  with  the 
voters'  knowledge  or  consent  are  sucb  as  to 
Identify  the  ballots.  Does  this  alter  the  caae? 
Under  the  clrcomstances  existing  here,  could 
this  fact  have  been  used  for  the  purposes  of 
intimidation  <x  bribery?  It  Is  not  possible  to 
intimidate. a  man  Into  voting  for  men  or 
measures  against  his  will,  unless  he  has  rea- 
son to  believe  that  If  he  does  not  so  vote  It 
will  become  known  to  the  Intlmidator.  Here 
the  voter  knew  that  if  the  law  was  compiled 
with  no  one  could  ever  asceiiain  how  he  bad 
voted.  It  is  not  shown  that  any  knew  that 
it  was  not  being  complied  with,  and  in  fact 
the  fair  Inference  from  the  testimony  is  that 
it  was  not  known  to  any  one  until  after  the 
polls  had  closed.  All  supposed  that  the  slips 
were  being  removed,  and  It  follows  that  none 
could  have  been  intimidated  by  the  fact  that 
they  were  left  on  the  ballots.  But  the  prin- 
cipal reason  for  forbidding  these  distinguish- 
ing marks  was  undoubtedly  to  defeat  brib- 
ery. It  was  believed  that  the  vote  buyer 
would  not  Invest  money  In  the  purchase  of 
votes  if  there  was  no  way  by  which  he 
could  ascertain  whether  the  voter  had  voted 
as  agreed.  The  only  way  In  which  this  could 
be  done  by  means  of  marks  would  be  by 
some  mark  being  placed  upon  the  ballot 
which  had  been  agreed  upon  between  them; 
and  it  must  be  done  either  by  the  voter  him- 
self, or  by  some  one  else  with  his  knowledge 
and  consent.  It  is  clear  that  this  slip  was 
left  on  the  ballots  accidentally,  and  not  for 
any  such  purpose  as  that;  and  therefore  it 
is  not  within  the  spirit  or  meaning  of  the 
law,  so  far  as  corruption  is  concerned.  By 
the  blunder  of  the  inspectors,  the  strips  and 
numbers  were  left  upon  the  ballots,  whereby 
it  was  possible  to  ascertain  Just  how  each 
one  had  voted.  This  was  done  unintention- 
ally, and  without  the  voters'  knowledge. 
Consequently,  as  we  have  tried  to  show,  It 
could  not  have  been  made  the  moans  of  in- 
timidation, nor  the  agent  of  corruption.  But 
by  reason  of  it,  without  being  at  all  in  fault 
themselves,  the  voters  have  incurred  all  the 
odium  and  disffd  vantage  of  having  the  knowl- 
edge of  how  they  voted  made  public  What 
reason  can  there  be  for  adding  to  their  pun- 
ishment that  of  disfranchisement?  To  so 
hold  would  be  like  piling  Oasa  upon  Pellon, 
and,  it  would  seem,  was  clearly  not  lnten<led 
by  the  law.  To  hold  that  it  was,  would  be 
not  to  liberally  construe  the  act  in  favor  of 
the  voter,  but  strictly  against  him. 

In  addition  to  what  we  have  said  of  the 
scope  and  spirit  of  the  ballot  law,  we  think 
there  is  that  in  the  letter  of  the  act  which 
strengthens  our  conclusion  very  much.  By 
section  24,  already  quoted,  it  la  provided  that 
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no  ballot  BhaU  be  placed  In  the  ballot  box 
upon  which  the  watermark  does  not  appear, 
nor  from  which  the  slip  has  not  been  remov- 
ed. But,  while  section  26.  provides  that  bal- 
lots fonnd  In  the  box  not  bearing  this  water- 
mark shall  not  be  counted,  It  says  nothing 
about  the  slip  being  left  on.  Considering  the 
juxtaposition  of  those  terms  in  section  24,  it 
is  hardly  probable  that  the  omission  to  men- 
tion the  slip  in  section  2G  was  accidental. 
If  not,  it  dearly  Indicates  an  intention  that 
leaving  the  slip  on  should  not  cause  the  re- 
jection of  the  ballot.  There  is  reason,  too, 
why  such  a  distinction  should  be  made.  If 
a  citizen  votes  a  ballot  not  bearing  the  water- 
mark, he  is  somewhat  In  fault  himself;  and, 
besides,  there  could  be  but  one  pui-pose  for 
substituting  such  a  ballot  for  one  that  was 
genuine,  and  that  would  be  fraud.  On  the 
other  hand,  the  slip  is  to  be  removed  by  the 
Inspector  after  the  ticket  is  surrendered  to 
him,  and  with  this  the  v'oter  has  nothing  to 
do;  and  very  often,  as  in  this  case,  It  might 
be  left  on  the  ballot  by  oversight  or  accident. 
In  this  connection  we  quote  from  the  recent 
decision  by  the  supreme  court  of  "Washing- 
ton, already  mentioned.  Speaking  of  the  de- 
cisions that  have  been  rendered  under  the 
ballot  laws  of  the  different  states,  the  court 
said:  "These  cases  cannot  all  be  harmon- 
ized, but  the  general  trend  thereof  has  been 
to  recognize  a  clear  distinction  between  those 
things  required  of  the  Individual  voter  and 
those  imposed  upon  election  ofBcers.  There 
is  a  disposition  to  hold  the  former  valid  and 
mandatory;  but  where  there  has  been  a  sub- 
stantial compliance  with  the  law  on  the  part 
of  the  iudlvldual  voter,  and  it  is  made  to  ap- 
pear that  there  has  been  in  fact  an  honest 
expression  of  the  popular  will,  there  is  a 
well-defined  tendency  to  sustain  the  same, 
although  there  may  have  been  a  failure  to 
comply  with  some  of  the  specific  provisions 
of  the  law  upon  the  part  of  the  election  ofB- 
cers, or  some  of  them."  Moyer  v.  Van  De 
Vanter  0\'ash.)  41  Pac.  60.  In  that  case  the 
law  required  the  inspector,  or  one  of  the 
judges,  to  write  his  initials  on  the  ballot  Ce- 
fore  it  was  delivered  to  the  voter,  and  direct- 
ed that  any  ballot  not  bearing  those  initials 
should  be  void,  and  not  be  counted.  But  It 
was  held  that  the  law  was  unconstitutional, 
and,  where  the  officials  had  failed  to  so  mark 
any  of  the  ballots  of  a  precinct,  that  they 
should  still  be  counted.  There  are  decisions 
conflicting  with  the  views  we  have  express- 
ed, but  we  believe  the  greater  in  number,  and 
the  better-considered  cases,  support  our  con- 
clusions. We  have  examined  them  all,  but  It 
would  be  an  endless  and  unprofitable  task 
to  review  them,  and  we  shall  not  attempt  It. 
Our  conclusion  concerning  these  ballots  ren- 
ders It  unnecessary  to  pass  upon  the  other 
ballots  objected  to  by  appellant.  Judgment 
and  order  refusing  a  new  trial  reversed,  and 
eausc  remanded. 

BOXNIFIELD,  J.,  concurs. 


BELKNAP,  J.  (dissenting).  The  law  of 
1801  directs  that  the  number  of  each  ballot 
shall  be  the  same  as  that  of  the  correspond- 
ing stub  (section  12,  c.  40),  and  that  the  num- 
ber of  the  ballot  shall  be  written  upon  the 
registry  list,  opposite  the  name  of  the  voter 
receiving  it  (section  19,  c.  40).  After  prepar- 
ing the  ballot,  it  must  be  delivered  to  the  in- 
spector, who  shall  separate  the  strip  bearing 
the  nimiber  from  the  ballot,  and  deposit  the 
ballot  in  the  ballot  box.  Section  20,  c.  40. 
At  Rebel  Creek  precinct,  the  Inspector, 
through  ignorance  of  the  law,  and  not  will- 
fully, neglected  to  separate  the  strip  bearing 
the  number  from  the  ballot.  The  entire  vote 
of  the  precinct  was  cast  in  this  way.  The 
act  of  the  Inspector  was  in  direct  disobe- 
dience to  the  requirements  of  the  law,  which, 
in  section  20,  c.  40,  declares  that  the  strip 
and  number  shall  be  destroyed  before  the 
ballot  is  cast;  and  by  section  24,  e.  40,  that 
no  ballot  shall  be  deposited  in  the  ballot  box 
unless  the  slip  containing  the  number  of  the 
ballot  has  been  removed  by  the  inspector.  I 
refer  to  these  provisions,  not  as  authorizing; 
the  canvassers  to  throw  out  the  ballots,  but 
as  illustrating  the  intention  of  the  legislature 
in  passing  the  statute  providing  for  a  secret 
ballot.  The  prohibition  against  counting  bal- 
lots is  contained  in  the  twenty-sixth  section 
of  the  act,  as  follows:  "Sec.  26.  In  count- 
ing the  votes  any  ballot  not  bearing  the  wa- 
ter-mark as  provided  in  this  act,  shall  not  be 
counted,  but  such  ballot  must  be  preserved 
and  returned  with  the  other  ballots.  "When 
a  voter  marks  more  names  than  there  are 
persons  to  be  elected  to  any  office,  or  if  for 
any  reason  it  is  impossible  to  determine  the 
voter's  choice  for  any  office,  his  vote  for  such 
office  shall  not  be  counted.  Any  ballot  up- 
on which  appears  names,  words  or  marks, 
written  or  printed,  except  as  in  this  act  pro- 
vided, shall  not  be  counted."  Under  the  last 
sentence  of  this  section,  these  ballots  should 
not  be  counted.  The  purpose  of  the  act,  as 
expressed  in  its  title,  is  "An  act  relating  to 
elections  and  to  more  fully  secure  the  se- 
crecy of  the  ballot."  No  act  of  the  inspectors 
was  so  well  calculated  to  expose  the  vote, 
and  defeat  the  intention  of  the  legislature, 
as  their  neglect  to  destroy  the  number  on  the 
slip.  Any  person,  upon  inspection  of  the 
registry  list,  could  have  ascertained  the  vote 
of  each  elector.  I  admit  that  If  my  views 
are  to  be  adopted  the  voters  of  the  precinct 
at  that  election  will  be  disfranchised,  but  I 
am  confronted  with  what  I  think  are  clear 
and  imperative  provisions  of  law,  incapable 
of  judicial  construction.  Under  the  English 
law  of  1872,  the  presiding  officer  at  the  poll- 
ing station  marked  upon  the  face  of  the  bal- 
lot given  to  each  the  number  of  the  voter 
appearing  on  the  burgess  roll,  which  would 
enable  any  one,  upon  inspection,  to  Identify 
the  way  in  which  the  party  had  voted.  It 
was  held  thot  these  ballots  were  void,  and 
should  not  have  been  counted;  but  the  error 
did  not  affect  the  result  of  the  election;  the 
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prevailing  candidate  having  been  elected,  Ir- 
respective of  tbe  contested  ballots.  Wood- 
ward V.  Sarsons,  L.  R.  10  C.  P.  733.  In  West 
V.  Ross,  53  Mo.  350,  the  law  of  Missouri  re- 
quired the  ballots  to  be  numbered,  and  pro- 
vided that  any  ballot  not  numbered  should 
not  be  counted.  The  Judges  of  election, 
through  inadvertence,  neglected  to  number 
any  of  the  ballots;  but  the  court  held  .that 
the  statute  was  mandatory,  and  all  of  the  bal- 
lots were  rejected.  The  court  said:  "This 
case  may  be  a  hard  case,  and  doubtless  Is; 
but  the  legislative  enactment  Is  clear,  and 
although  It  may  deprive  a  i>ortlon  of  tbe  cltl- 
sens  of  the  county  of  their  right  to  be  beard 
in  the  election  of  a  clerk  at  one  election,  It 
is  better  that  they  should  suffer  this  tempo- 
rary privation  than  that  the  courts  should 
habituate  themselves  to  disregard  or  ignore 
the  plain  law  of  the  land  in  order  to  provide 
for  hard  cases.  In  the  present  case  the  leg- 
islature has  provided  and  required  that  the 
ballots  should  be  numbered,  and  then  pro- 
vides, in  express  terms,  that  no  ballot  not 
numbered  shall  be  counted.  Can  we  say  that 
Buch  ballots  shall  be  counted,  without  an  at- 
tempt at  Judicial  legislation?  I  think  not, 
and  it  would  be  a  misapplication  of  terms  to 
say  that  such  a  statute  is  only  directory." 
For  these  reasons  I  dissent  from  the  Judg- 
ment 


(22  Nev.  447) 

DENNIS  V.  OAUGHLIN.     (No.  1,442.) 
<Supreme  Court  of  Nevada.     Sept.  28,  1895.) 
Australian   Balixit  — DisTiNouisHiNa    Marks — 

COMTEBT— EkRORS  CONSIDERED  OS  APPBAU 

1.  St  1891,  p.  40,  H  20,  26  (Australian  Bal- 
lot Law),  proviae  that  the  voter  shall  place  a 
cross  after  the  name  of  the  person  be  intends 
to  vote  for;  that  such  marlcinB  shall  be  done 
only  with  a  biaclc  lead  pencil;  that  when  a 
voter  marlcs  more  names  than  there  are  persona 
to  l>e  elected  to  an  office  bis  vote  for  such  office 
shall  not  be  counted;  and  that  any  ballot  on 
which  appear  names,  words,  or  marlts,  written 
or  printed,  except  as  in  this  act  provided,  shall 
not  be  counted.  Udd,  that  a  mark,  appearing 
to  hare  been  accidentally  made,  and  not  from 
an  evil  purpose,  should  not  be  construed  as  a 
distin^ishing  mark,  so  as  to  avoid  the  ballot 

2.  On  appeal  in  an  election  contest  the  su- 
preme court  can  consider  only  such  errors  aa 
appellant  complains  of. 

Appeal  from  district  court,  Washoe  coun- 
ty; G.  F.  Talbot  Judga 

Proceeding  by  John  H.  Dennis  against  W. 
H.  Caughlin  to  determine  whether  defendant 
or  John  Hayes  was  legally  elected  to  the  of- 
fice of  sheriff  of  Washoe  county.  From  a 
Judgment  for  defendant,  philntlff  appeahi. 
Reversed. 

T.  B.  Haydon,  for  appellant  Torreyson  & 
Summerfield,  for  respondent 

BELKNAP,  J.  This  is  a  contest  brought 
by  John  H.  Dennis,  an  elector  of  Washoe 
county,  against  the  respondent  to  determine 
whether  John  Hayes  or  W.  H.  Caughlin  is 
legally  entitled  to  the  office  of  sheriff  of 


Washoe  county.  According  to  the  official  re- 
turns, respondent  received  the  highest  num- 
ber of  votes,  and  was  declared  elected  by  tbe 
board  of  canvassers.  At  the  trial  It  was  stlp- 
ulated  that  all  returns  and  all  ballots  of  each 
and  every  precinct  in  the  county  should  be 
examined  and  considered,  and  legal  ballota 
counted  for  whom  cast  and  under  this  stipu- 
lation the  trial  was  had.  Respondent  recov- 
ered Judgment. 

One  of  the  first  questions  to  be  determined 
Is  whether  we  can  review  all  the  rulings  of 
the  district  court  or  only  such  as  have  been 
assigned  as  error  by  the  appellant  It  has 
frequently  been  decided  that  a  party  who 
has  not  appealed  from  a  Judgment  cannot  on 
an  appeal  by  the  opposite  party,  obtain  a  re- 
view of  the  rulings  of  the  court  against  him. 
In  Dougherty  v.  Henarle,  47  Cal.  9,  the  plain- 
tiff offered  to  dismiss  the  action  as  to  one  of 
the  defendants,  who  objected,  and  the  court 
thereupon  denied  the  motion  to  dismiss,  the 
plaintiff  excepting.  Said  the  court:  "But  be 
cannot  avail  himself  of  his  exception  on  this 
appeal.  Having  submitted  to  the  Judgment 
and  prosecuted  no  appeal  from  It  he  cannot, 
on  an  appeal  by  the  defendants,  review  the 
rulings  of  the  court  which  he  claims  are  to 
his  prejudice."  Maher  v.  Swift,  14  Nev.  324; 
Moresl  v.  Swift,  15  Nev.  215;  Nesbitt  v.  Chls- 
bolm,  16  Nev.  40.  Again,  in  Whlttam  t.  Za- 
horlk,  59  N.  W.  57,  the  supreme  court  of 
Iowa  said  in  an  election  contest  case:  "The 
appellee  complains  that  ballots  similar  In 
marking  to  some  of  those  we  hold  should 
have  been  excluded  were  offered  by  the  con- 
testant and  counted  for  him;  but  aa  the  In- 
cumbent does  not  appeal,  we  cannot  deter- 
mine the  question  he  thus  presents."  Our 
conclusion  Is  that  only  such  errors  as  the  ap- 
pellant complains  of  can  be  considered  upon 
this  appeal. 

The  errors  assigned  by  the  appellant  em- 
brace the  rulings  of  the  district  court  upon 
32  ballots.  These  rulings  Involve  a  construc- 
tion of  the  statute  of  1891  generally  known 
as  the  "Australian  Ballot  Law."  Tbe  pro- 
visions of  the  statute  relating  to  tbe  prepara- 
tion of  the  ballot  by  the  elector,  and  its  re- 
jection in  certain  cases,  are  as  follows: 

"Sec.  20.  On  receiving  his  ballot  the  voter 
shall  Immediately  retire  alone  to  one  of  the 
places,  booths  or  compartments.  He  shall 
prepare  his  ballot  by  marking  a  cross  or  X 
after  the  name  of  the  person  for  whom  he  In- 
tends to  vote  for  each  office.  In  case  of  a 
constitutional  amendment  or  other  question 
submitted  to  the  voters,  the  cross  or  X  shall 
be  placed  after  the  answer  which  he  desires 
to  give.  Such  marking  shall  t>e  done  only 
with  a  black  lead  pencil.  Before  leaving  the 
booth  or  compartment  the  voter  shall  fold  bla 
ballot  In  such  manner  that  the  water-mark 
and  the  number  of  the  ballot  shall  appear  on 
the  outside,  without  exposing  the  marks  upon 
the  ballot  and  shall  keep  It  so  folded  until  be 
has  voted.  Having  folded  his  ballot  tbe 
voter  shall  deliver  it  to  the  Inspector,  who 
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Shan  announce  the  name  of  the  voter  and  the 
number  of  his  ballot.  The  clerk  having  the 
registry  list  In  hte  charge,  If  he  finds  the 
number  to  agree  with  the  number  of  the  bal- 
lot delivered  to  the  voter  shall  repeat  the 
name  and  number,  and  shall  mark  opposite 
the  name  the  word  Toted.'  The  Inspector 
shall  then  separate  the  strip  bearing  the 
number  from  the  ballot,  and  shall  deposit  the 
ballot  In  the  ballot  box.  Said  strip  and  num- 
ber shall  be  Immediately  destroyed." 

"Sec.  26.  Is  counting  the  votes  any  ballot 
not  bearing  the  water-mark,  as  provided  In 
this  act,  shall  not  be  counted,  but  such  ballot 
must  be  preserved  and  returned  with  the  oth- 
er ballots.  When  a  voter  marks  more  names 
than  there  are  persons  to  be  elected  to  an 
ofllce,  or  If  for  any  reason  It  Is  Impossible  to 
deto-mlne  the  voter's  choice  for  any  office, 
his  vote  for  such  office  shall  not  be  counted. 
Any  ballot  upon  which  appears  names,  words 
or  marks  written  or  printed,  except  as  In  this 
act  provided,  shall  not  be  counted." 

Statutes  more  or  less  similar  in  their  nature 
have  been  adopted  In  many  at  our  sister 
states,  and  a  reference  to  some  will  aid  In  the 
construction  to  be  placed  upon  our  law.  In 
Be  Vote  Marks,  21  Atl.  962,  the  supreme  court 
of  Rhode  Island  said:  "A  cross  Is  the  only 
mark  authorized  by  the  statute  to  be  used  to 
designate  the  person  voted  for,  and  It  is  only 
by  force  of  the  statute  that  It  gets  Its  signifi- 
cance for  that  purpose.  If  another  mark  be 
used,  there  la  nothing  to  certify  its  meaning. 
It  might  be  conjectured  that  It  was  used  Inad- 
vertently instead  of  a  cross,  but,  in  our  opin- 
ion, such  a  conjecture  would  not  justify  the 
counting  of  it  Ihe  statute  declares:  *No  vot- 
er shall  place  any  mark  niMn  his  ballot  by 
which  it  may  be  afterwards  Identified  as  the 
one  voted  by  him.'  If  marks  other  than 
crosses  were  counted,  they  might  be  used  both 
to  answer  the  purpose  of  crosses  and  to  iden- 
tify the  ballots."  In  Whlttam  v.  Zahorlk,  59 
N.  W.  57,  in  considering  a  law  of  this  nature 
adopted  In  Iowa,  the  court  said:  "It  Is  not 
practicable  to  adopt  a  rule  In.  regard  to  Iden- 
tifying marks  which  would  be  applicable  In 
all  cases.  It  will  not  do  to  say  that  all  ballots 
which  bear  marks  not  authorized  by  law 
should  be  rejected.  All  voters  are  not  alike 
skillful  In  marking.  Some  are  not  accustom- 
ed to  using  a  pen  or  pencil,  and  may  place 
some  slight  mark  on  the  ballot  Inadvertently, 
or  a  cross  first  made  may  be  clumsily  re- 
traced. It  is  evident  that  In  such  cases,  and 
in  others  where  the  unauthorized  mark  is  not 
of  a  character  to  be  used  readily  for  the  pur- 
pose of  Identification,  the  ballots  should  be 
counted;  but  where  the  unauthorized  marks 
are  made  deliberately,  and  may  be  used  as 
a  means  of  identifying  the  ballot,  it  should 
be  rejected."  In  Indiana  it  was  provided 
that  the  voter  should  indicate  his  choice 
by  stamping  a  certain  square  opposite  the 
candidate's  name,  and.  If  be  desired  to  vote 
for  aO  candidates  of  one  party,  should  place 
the  stamp  on  the  square  preceding  the  party 
T.4lP.no.7— 49 


designation.  The  coort  held  that  the  provi- 
sion concerning  the  use  of  the  stamp  was 
mandatory,  the  stamping  of  the  square  being 
the  only  method  prescribed  by  which  the  vot- 
er can  Indicate  his  choice.  The  statute  was 
amended  at  the  next  session  of  the  legislature 
so  that  a  stamp  placed  upon  a  ballot  which 
does  not  touch  a  square  thereon  was  declared 
to  be  a  distiuguishing  mark,  and  was  not  to 
be  counted.  The  court  said:  "This  amend- 
ment was  Intended,  we  think,  to  make  cer- 
tain that  which,  prior  to  Its  passage,  was  left 
In  some  measure  to  construction;  but  it  only 
makes  certain  that  which  was  intended  by 
the  legislature  when  It  {Missed  the  original  sec- 
tion." Parvln  v.  Wlmberg,  130  Ind.  561,  30 
N.  E.  790.  In  Maine  the  statute  provides 
that  "the  voter  shall  prepare  his  ballot  by 
marking  on  the  appropriate  margin  or  place  a 
(X)  as  follows:  He  may  place  such  mark  op- 
posite the  name  of  a  party  or  political  desig- 
nation; or  he  may  place  such  mark  opposite 
the  name  of  the  individual  candidates  of  his 
dwlce  for  each  office  to  be  filled."  St  Me. 
1891,  c.  102,  8  24.  The  court  said  of  this  pro- 
vision: "Its  distinguishing  feature  was  Its 
careful  provision  for  a  secret  ballot  The 
leading  purpose  of  It  was  to  give  the  elector 
an  opportunity  to  cast  hi»vote  In  such  a  man- 
ner that  no  other  person  would  know  for 
what  candidates  he  voted,  and  thus  to  protect 
him  against  all  Improper  influences,  and  ena- 
ble him  to  enjoy  absolute  freedom  from  re- 
stxalnt  and  entire  independence  in  the  expres- 
sion of  his  choice."  "If  it  be  conceded  that 
the  intention  of  the  voter  may  be  correctly 
inferred  from  the  mark  actually  made  by  him 
In  each  of  these  instances.  It  is  still  a  fatal 
objection  to  the  ballot  that  such  an  Irregular 
and  unauthorized  mode  of  marking  it  might 
readily  be,  and  probably  would  be,  agreed  up- 
on with  the  voter  as -a  distinguishing  mark  to 
Identify  the  ballot  cast  by  him,  whenever 
identification  was  desired.  Such  a  palpable 
disregard  of  the  plain  requirements  of  the  act 
strikes  at  the  root  of  the  secret-ballot  sys- 
tem." Currau  v.  Clayton,  86  Me.  42,  29  Atl. 
930. 

These  decisions  show  that  the  only  way  the 
voter  can  indicate  his  choice  Is  by  a  cross  or 
X,  used  In  the  manner  required  by  the  stat- 
ute. The  statute  of  this  state  Is  less  liberal 
In  its  terms  than  those  of  the  other  states, 
and  If  Its  provisions  relating  to  "marks,"  In 
the  twenty-sixth  section  of  the  act,  are  to  be 
literally"  enforced,  many  voters  would  be  dis- 
franchised. This  section  provides  that  any 
names,  words,  or  marks,  except  as  in  the  act 
provided,  shall  Invalidate  the  ballot  Under 
the  terms  of  the  statute,  any  mark,  although 
Innocently  or  accidentally  made,  would  come 
within  its  provisions.  The  evils  against  which 
the  statute  was  directed  were  bribery  and  In- 
timidation, and  to  repress  these  the  secret 
ballot  was  adopted.  Its  aim  was  that  the 
ballot  should  not  disclose  by  whom  It  was 
cast,  and  for  this  reason  all  of  the  means  by 
which  it  may  be  identified  were  interdicted. 
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Courts  dioold  constme  statutes  with  sucb  lib- 
erality, If  practicable,  as  to  advance  the  ob- 
ject and  correct  the  evils  vrhlcb  the  legisla- 
ture liad  in  view.  A  marl^  satisfactorily  ap- 
pearing to  have  been  Inadvertently  or  acci- 
dentally made,  and  not  for  an  evil  purpose,  is 
not  within  the  meaning  of  the  statute,  and 
should  not  be  construed  as  an  identifying  or' 
distinguishing  marlc;  and  we  think  the  stat- 
ute should  be  read  as  if  this  qualification 
were  attached  to  it.  Adopting  this  view,  a 
ballot  written  by  a  hand  unaccustomed  to  the 
use  of  a  pencil,  or  awkwardness  in  its  use,  or 
carelessness,  or  an  apparent  attempt  to  re- 
trace a  clumsily  made  cross  X,  or  an  effort  to 
make  it  more  certain,  and  in  doing  so  employ- 
ing more  lines  than  are  necessary  to  properly 
make  a  cross,  or  a  slightly  blurred  si)ot  to  cor- 
rect a  mistake,  not  indicating  an  intention 
to  Identify  the  ballot,  or  a  slight  erasure  for 
the  same  purpose,  or  cross  made  when  the 
ballot  paper  was  defective,  and  to  avoid  the 
defect,  and  make  the  vote  more  certain,  a  sec- 
ond cross  was  made,  or  a  slight  pencil  mark, 
clearly  made  by  accident,  and  not  design,  or  a 
stain  of  tobacco,  will  not  avoid  the  ballot. 

There  are  15  ballots  numbered  as  follows: 
45,  49,  50,  78,  68,  73,  74,  53,  27,  72,  59,  75, 
40,  36,  60,  to  whifh  these  objections  were 
made,  and  we  think  that  all  of  them  should 
be  counted  for  the  appellant  But  blurred 
spots,  plainly  made  by  a  lead  pencil,  which 
may  have  been  made  for  the  purpose  of  can- 
celing a  cross,  but  which  might  have  been 
made  also  for  identification,  or  a  cross  not  op- 
posite tlie  name  of  any  candidate,  or  two  or 
more  crosses  instead  of  one,  or  a  numt>er  ot 
crosses  in  a  bunch,  or  a  mark  not  a  cross,  or 
the  use  of  a  blue  lead  pencil  iqptead  of  a 

black  one,  or  a  straight  line,  thus, ,  over 

the  vrord  "No,"  or  writing  a  word  instead  of 
employing  a  cross,  are  grounds  for  rejecting 
the  ballot.  There  are  17  ballots  to  which 
ttiese  objections  apply,  and  we  think  the  court 
properly  rejected  them.  These  ballots  were 
numbered  as  follows:  30,  39,  44,  69,  33,  38, 
60%,  71.  41,  48,  60%,  37,  52,  33,  54,  67,  77. 
The  district  court  found  that  Hayes  was  enti- 
tled to  558  votes,  and  Caugblin  561.  Adding 
to  Hayes'  vote  the  15  votes  that  we  have 
found  for  him,  changes  the  result  of  the  elec- 
tion. 

Similar  motions  were  made  in  this  case  as 
those  in  Buckncr  v.  Lynlp  (Nev.)  41  Pac.  762, 
and  upon  the  authority  of  that  case  the  mo- 
tions are  dismissed.  Judgment  reversed  and 
cause  remanded  for  a  new  trial. 

BOXXIFIELD,  J.,  concurs. 

BIGEI^OW,  C.  J.  (concurring).  As  held  In 
Buckner  v.  Lynio.  22  Nev.  — ,  41  Pac.  762, 
the  spirit  and  purpose  of  the  ballot  law  was 
to  exclude  only  ballots  bearing  distinguishing 
names,  words,  or  marks,  and  not  those  where 
It  satisfactorily  appears  that  the  marks  were 
not  intended  for  distinguishing  marks,  and 
trere  not  placed  thereon  with  the  knowledge 


or  consent  of  the  voter.  Doubtless,  In  the 
first  instance,  the  presumption  should  t>e  that 
all  marks  not  authorized  by  law  were  placed 
thereon  for  the  purpose  of  identification,  and. 
In  the  absence  of  satisfactory  evidence  to 
the  contrary,  should  exclude  tlie  ballot  from 
the  count  But  clearly  it  was  not  the  intent 
of  the  lawmakers  that  marks  that  do  not 
Identify  the  particular  ballot,  or  that  clearly 
appear  to  have  been  accidental  or  Inadvert- 
ent, as  where  made  by  the  slip  of  a  pencil, 
by  soiled  fingers,  through  awkwardness  in 
making  the  cross,  or  by  other  unintentional 
means,  and  that  are  not  such  as  to  l>e  read- 
ily used  for  purposes  of  Identification,  should 
cause  the  rejection  of  the  entire  ticket  On 
the  other  hand,  where  the  marks  were  ap- 
parently made  intentionally,  and  are  such 
as  to  readily  distinguish  the  ticket,  and  such 
as  may  have  been  made  for  the  purpose  of 
distinguishing  it  it  should  not  be  counted. 
Of  course,  this  rule  calls  for  the  exercise  of 
some  discretion  In  the  canvassers,  and  is  not 
so  simple  as  It  would  be  to  follow  the  letter 
of  the  law,  and  reject  all  ballots  upon  which 
any  unauthorized  mark  appears;  but  we  l>e- 
lleve  it  to  be  more  In  consonance  with  the 
spirit  of  the  statute  and  with  the  genius  of 
our  institutions.  Our  government  Is  found- 
ed upou  manhood  sufCrage,  and  In  the  effort 
to  prevent  Intimidation  and  corruption  In  the 
elections,  although  a  most  commendable  pur- 
pose, and  one  we  would  encourage  by  every 
means  possible,  It  will  not  do  to  adopt  rales 
80  strict  as  to  practically  disfranchise  a  con- 
siderable numl)er  of  Innocent  voters.  This 
would  be  too  heroic  a  remedy.  If  the  sole, 
or  even  the  main,  purpose  be  to  prevent 
fraud  In  the  elections,  this  could  be  best  ac- 
complished by  i)ermlttlng  no  one  to  vote. 
The  marking  upon  a  ballot  may  be  such  as 
to  prevent  Its  l)elng  counted  for  a  particular 
candidate  upon  two  grounds:  Where  It  Is 
not  so  marked  as  to  Indicate  the  voter's 
choice  as  to  that  office,  and  where  it  bears 
distinguishing  marks.  Upon  the  first  ground, 
no  other  mark  than  that  of  a  cross  or  X. 
placed  after  the  candidate's  name,  will  suf- 
fice; but  a  failure  to  mark  upon  some  office, 
or  a  defective  marking,  should  not  usually  be 
classed  as  a  distinguishing  mark.  Probably 
a  cross  or  an  X  could  be  so  made  as  to  con- 
stitute an  Identifying  mark,  but  we  should 
bo  very  certain  that  such  was  the  purpose 
before  we  would  be  justified  In  rejecting  the 
ballot  on  that  ground.  The  statute  recog- 
nizes that  there  may  be  defective  marking 
upon  some  particular  office  that  is  still  not 
sufficient  to  reject  the  entire  ballot  by  pro- 
viding that  when,  for  any  reason.  It  Is  im- 
possible to  determine  the  voter's  choice  for 
any  office,  his  vote  for  that  office  shall  not 
be  counted.  All  men  do  not  make  crosses 
and  X's  alike,  nor  do  all  possess  the  same 
degree  of  skill  in  making  them.  It  would 
seem  that  any  honest  attempt  to  make  the 
proper  mark,  and  nothing  else,  even  If  in- 
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Bufflcient  to  authorize  conntlng  the  vote  for 
that  candidate,  should  not  be  treated  as  suf- 
ficient to  cause  the  ballot's  rejection. 

The  following  examples  wUl  Illustrate  the 
distinctions  we  think  should  be  drawn:  Bal- 
lot No.  27  has  a  faint  cross,  very  nearly 
erased,  opposite  the  name  of  McNees,  an- 
other candidate  for  the  same  office.  It  is 
evident  that  this  mark  was  made  inadvert- 
ently, and  that  the  voter  sought  to  change 
his  vote  from  McNees  to  Hayes.  It  Is  per- 
fectly-clear for  whom  he  wished  to  vote,  and, 
as  the  faint  outline  of  the  cross  does  not  con- 
stitute a  distinguishing  mark,  no  i-eason  ap- 
pears why  it  should  not  be  counted  as  intend- 
ed. No.  49  has  a  mark  opposite  the  name  of 
a  state  candidate  Intended  for  an  X,  but  the 
second  stroke  only  comes  down  to,  but  does 
not  cross,  the  first  WhUe  this  was  a  fail- 
ure to  make  a  cross,  so  that  probably  the 
vote  should  not  have  been  counted  for  that 
candidate,  it  was  clearly  unintentional.  Had 
the  second  stroke  been  extended  the  thirty- 
secondtb  part  of  an  Inch,  it  would  have  been . 
a  cross.  No.  50  has  a  light  third  line  across  ^ 
the  X  opposite  the  name  of  a  state  candi- 
date, doubtless  made  through  accident  or| 
carelessness.  No.  53  has  a  light  mark,  ap- 
parently made  by  a  dirty  finger,  or  in  an 
attempt  to  erase  a  cross  In  a  square,  but 
which  was  again  made  and  allowed  to  re- 
main. No.  73  has  crosses  made  with  lines 
across  the  top  and  bottom  of  the  X's,  in- 
tended to  be  the  same  as  the  X  is  made  in 
the  statute.  As  the  act  does  not  provide 
how  the  cross  shall  be  made,  we  do  not  see 
why  that  is  not  as  correct  as  one  made 
simply  with  two  straight  lines  crossing. 
We  think  that  such  ballots  as  these,  and 
similar  ones,  should  be  counted.  -On  the 
other  hand,  No.  33  has  in  two  places  a  num- 
ber of  crisscrossed  lines  nearly  filling  a 
square.  No.  37  has  the  printed  word  "No" 
crossed  out  with  a  pencil.  No.  38  has 
crosses  not  opposite  the  name  of  any  candi- 
date. No.  39  has  a  heavy  round  spot,  made 
with  a  pencil,  apparently  for  the  purpose  of 
covering  up  or  blotting  out  a  cross  in  a 
square  opposite  the  name  of  a  candidate. 
Very  likely,  in  all  these  instances,  the  marks 
were  made  innocently,  and  not  for  the  pur- 
pose of  distinguishing  the  tickets;  but  they 
were  made  intentionally,  and  not  by  acci- 
dent or  inadvertence,  and  are  such  as  might- 
have  been  placed  there  for  identification.' 
They  were,  therefore,  properly  rejected. 

All  questions  concerning  the  manner  of 
making  a  cross,  or  of  where  it  shall  be 
placed,  can  be  avoided,  and  an  advantageous 
change  made  in  the  law,  by  the  legislature 
adopting  an  amendment  providing  for  the 
use  of  a  rubber  stamp  instead  of  a  lead  pen- 
cil, as  is  directed  by  the  statutes  of  Indiana 
and  some  other  states. 

I  concur  in  the  conclusions  announced  by 
Justice  BELKNAP  as  to  the  ballots  that 
should  or  should  not  be  counted. 


(108  Cal.  «88) 
LONES  et  al.  v.  LONBS.    (Sac.  No.  3.) 
(Supreme  Court  of  California.    Sept  5,  1895.) 
Wills— Kbvocatiok  isn  Revival. 
Under  Civ.  Code,  f  1297,  the  mere  execu- 
tion of  a  Bubseauent  revocatory  will  ends  the 
first  will,  and  such  first  will  Is  not  revived  by 
the  revocation  of  the  last  will  unless  it  is  re- 
vived by  the  terms  of  such  revocation. 

Department  2.  Appeal  from  superior 
court,  Nevada  county;  John  Caldwell, 
Judge. 

Proceeding  by  John  H.  Lones  and  others 
against  William  B.  Loues  in  his  own  right 
and  as  administrator  with  the  will  annexed 
of  the  estate  of  H.  A.  Lones,  deceased,  to 
contest  such  will,  in  which  there  was  a 
Judgment  for  contestants.  From  an  order 
refusing  a-  new  trial,  defendant  appeals. 
Affirmed. 

Frank  T.  Nilon,  for  appellant  Thos.  S. 
Ford  and  Smith  &  Biley,  for  respondents. 

TEMPLE,  J.  This  Is  a  contest  of  a  will. 
In  which  the  contestants  recovered  a  Judg- 
ment ThQ  appeal  is  from  an  order  refusing 
a  new  trial..  The  deceased  made  a  will  In 
1856,  and  another  in  1881,  which  In  terms  re- 
voked the  will  of  1856;  and  another  in  1885, 
which  in  terms  revoked  all  former  wUls.  He 
died  in  1893,  and  the  will  of  1856  was  duly  ad- 
mitted to  probate,  but  within  the  year  the 
plaintiffs,  who  are  heirs  of  the  decedent.  In- 
augurated this  contest  The  fact  of  the  ex- 
ecution of  the  subsequent  wills,  and  that  they 
in  terms  revoked  former  wills,  was  established 
beyond  question.  The  defendant,  William  B. 
Lones,  however,  who  was  executor  and  the  sole 
beneficiary  of  the  will  of  1856,  contends  that 
in  the  cancellation  of  the  wiU  of  1885  the 
testator,  revived  the  will  of  1856.  The  court 
found  against  this  contention,  and  the  state- 
ment does  not  contain  an  iota  of  testimony 
tending  even  In  a  remote  degree  to  prove 
tliat  at  the  time  of  the  revocation  or  can- 
cellation of  the  will  of  1885  the  testator  In- 
tended to  revive  any  former  will.  The  tes- 
timony does  not  show  when  or  how  that 
will  was  canceled,  and,  of  course,  there 
could  be  no  evidence  tending  to  prove  that 
"by  the  terms  of  such  revocation"  the  for- 
mer win  was  revived.  But  by  no  act  or 
manifestation  of  intent  in  writing  or  other- 
wise, not  executed  with  the  formalities  with 
which  a  will  should  be  executed,  would  the 
will  of  185C  have  been  revived  upon  the 
cancellation  of  the  wlU  of  1885.  The  will  of 
1883  did  not  revoke  the  will  of  1856,  but  that 
of  1884,  and  only  the  will  of  1884  could  have 
been  revived  by  the  revocation  of  the  will 
of  1885.  That  the  revocation  of  a  revoca- 
tory will  revives  the  will  revoked  by  the 
last  will  is  upon  one  of  two  grounds:  either 
that  the  revocation,  being  itself  revoked, 
leaves  the  will  which  had  been  annulled  by 
the  revocation  then  unrevoked,  or  that  a 
will  is  ambulatory,  and  has  no   operation 


Digitized  by 


Google 


772 


PACISIO  BBPOBXBB,  VoL  41. 


(Cat. 


unto  the  death  of  the  testator  and  Its  pro- 
bate; and,  if  the  revocatory  will  Is  Itself  re- 
voked, and  therefore  cannot  be  probated, 
it  never  had  any  operation,  and  therefore 
the  first  never  was  revoked.  Whichever 
view  is  taken,  the  revocation  of  the  will  of 
1885  could  not  have  revived  a  will  which 
had  not  been  revoked  by  its  execution.  But 
all  such  speculations  are  ended  by  section 
1297,  Civ.  Code.  The  mere  execution  of  a 
subsequent  revocatory  will  ends  the  first  will, 
and  such  will  Is  not  revived  by  the  revoca- 
tion of  the  last  will  tinless  It  Is  revived  by 
the  terms  of  such  revocatloa  What  sort  of 
a  revocation  It  must  be  which  can  by  its  terms 
revive  a  prior  will  is  shown  by  the  first  sub- 
division of  section  1292,  Id.  The  order  is  af- 
firmed. 


We     concur: 
SHAW,  J. 


McFARLAM),   J.;      HEM- 


a08  Cal.  627) 

In   le   WALKBRLT'S   ESTATB.    (No.   IS.- 
592.) 

(Sapreme  Court  of  California.    Sept  3,  1896.) 

BeQOESTS  —  CONDITIOKS  AS  TO  TlHI  OT  PatMBXT 

—  Perpetuities  —  Assionino  Homestead  — 

WitXS— UONSTBOOTIOa— ESTOPPSL  —  Pabol  £v> 
IDBNOB. 

1.  A  direct  bequest  to  a  person,  conditioned, 
however,  that  the  principal  thereof  should  not 
be  paid  till  distribution  of  the  residue  by  trus- 
tees, which  was  not  *o  be  till  after  the  death  of 
such  person,  is  a  present  gift  vesting  immediate- 
ly, and  is  Indeptndent  of  the  trust,  except  as 
to  the  time  of  payment,  which,  being  repugnant 
to  the  gift,  as  impossible  on  its  face,  Is  void. 

2.  A  devise  of  the  residue  of  an  estate  to 
trustees  to  hold  and  manage  for  a  fixed  period, 
and  then  sell,  and  distribute  among  certain 
persons  or  their  heirs,  is  void  as  creating  a  per- 
petuity; Civ.  Code,  I  715,  providing  that  the 
absolute  power  of  alienation  shall  not  be  sus- 
pended by  any  condition  or  limitation  longer 
ttian  during  the  continuance  of  lives  in  being 
at  the  creation  of  the  limitation  or  condition, 
and  section  716  declaring  void  every  future  in- 
terest which,  by  any  possibility,  may  suspend 
such  power  of  alienation  for  a  longer  period, 
and  declaring  that  it  is  suspended  when  there 
are  no  persons  in  lieing  by  whom  an  absolute 
Interest  in  possession  can  be  conveyed. 

3.  Even  though  the  future  interest  of  the 
beneficiary  be  vested  like  a  remainder,  and  be 
thus  alienable,  it  is  not  such  an  interest  as 
will  by  transfer  carry  an  absolute  interest  in 
possession. 

4.  The  provision  in  a  devise  in  trust  that 
the  trustee  shall  sell  the  property,  and  dis- 
tribute it  among  certain  persons  or  their  heirs 
only  after  the  lapse  of  25  years,  cannot  be  re- 
jected as  a  condition  void  because  repugnant 
to  the  interest  conveyed. 

6.  Even  if  the  rule  against  perpetuities  did 
not  triply  to  personal  property,  the  doctrine  of 
equitable  conversion  could  not  be  invoked,  so 
that  land  devised  in  trust  to  be  sold  only  after 
a  fixed  period  should  be  treated  as  already  sold 
and  converted  into  personalty. 

«.  The  word  "heirs,"  in  Code  Civ.  Proc 
i  1468,  declaring  that,  if  the  property  assigned 
as  a  homestead  be  selected  from  the  separate 
property  of  deceased,  the  court  can  only  set 
It  apart  for  a  limited  period,  to  be  designated 
in  the  order,  and  the  title  vests  in  the  heirs  of 
deceased,  subject  to  such  order,  cannot  be  con- 
strued to  mean  "heirs  or  deviacsM.'* 


T.  Though  a  devise  in  trust  allows  the  trus- 
tees to  sell  the  property  at  any  time,  still,  it 
being  provided  that  the  trustees  shall  hold  and 
invest  the  proceeds  till  distribution,  which  is 
not  to  l>e  made  till  a  definite  time,  a  perpetoity 
la  created;  Civ.  Code,  (  771,  declaring  that  the 
suspension  of  all  power  to  alienate  the  subject 
of  a  trust  other  than  power  to  exchange  it  for 
other  proper^,  to  be  held  on  the  same  tnuct,  or 
to  sell  it,  and  reinvest  the  proceeds,  to  h*  held 
on  tibe  same  trust.  Is  a  suspension  of  tlie  power 
of  alienation,  within  the  inhibiUon  of  section 
716. 

8.  The  Inhibition  of  Civ.  C!ode,  1 715,  against 
suspension  of  the  absolute  power  of  alienation, 
applies  to  peisonal  as  well  as  real  property,  the 
section  being  in  that  part  of  the  Code  dealing 
with  the  -modifications  of  ownership  and  re- 
straints on  alienation  of  "property  in  general." 

9.  Though  a  legatee,  by  taSing  under  a  will, 
is  estopited  to  deny  its  validity  as  a  will,  she 
may  insist  on  a  due  interpretation  of  its  pro- 
visions disconnected  with  the  bequest,  though 
they  create  a  trust  void  as  against  the  statute 
as  to  perpetuities. 

10.  A  court  whose  duty  it  is,  on  distributioB 
of  a  testator's  estate,  to  give  effect  to  his  legal 
devises  and  bequests,  cannot,  even  with  the 
consent  of  the  parties,  dedare  valid  trusts 
which  are  opposed  to  the  express  provision  of 
the  statute  against  perpetuities. 

11.  Where  the  provisions  of  a  will  are  plain 
and  nuambiguous.  parol  evidence  is  not  admis- 
sible on  the  question  of  testator's  intent. 

In  bank.  Appeal  from  superior  court,  Ala- 
meda county;  W.  B.  Greene,  Judge. 

In  the  matter  of  the  estate  of  William 
Walkerly,  deceased.  From  the  decree  of  dis- 
tribution, testator's  widow  and  minor  child 
appeaL    Reversed. 

Rodgers  &  Paterson,  for  appellants.  Fred- 
erick E.  Whitney,  H.  O.  Flrebaugh,  B.  B. 
Newman,  Fox,  Kellogg  &  Gray,  H.  W.  Hut- 
ton,  and  F.  D.  Brandon,  for  resjiondents. 


HENSHAW,  J.  William  Walkerly  died  tes- 
tate upon  September  16, 1887,  leaving  as  heirs 
at  law  his  widow,  Blanche  M.  Walkerly,  and 
■  posthumous  child,  bom  February  14,  18SS. 
This  appeal  Is  by  the  widow  and  the  minor 
child  from  the  decree  of  distribution  rendered 
In  the  n]atter  of  his  estate. 

Upon  June  2,  1887,  Walkerly  executed  his 
will  containing  the  following  provisions: 
"F^rst.  I  dechire  that  my  entire  estate  is  my 
separate  property,  having  been  acquired  by 
me  prior  to  my  marriage.  Second.  I  direct 
my  executors  hereinafter  named  to  pay  all 
my  Just  debts  and  funeral  expenses  without 
unnecessary  delay.  Third.  I  give,  bequeath, 
and  devise  to  my  dear  wife,  Blanche  M. 
Walkerly,  all  my  household  furniture,  books, 
pictures,  jewelry,  and  plate,  to  her  sole  use 
and  benefit  forever.  I  also  s^ve  and  bequeath 
to  her  during  her  widowhood  the  free  ua* 
and  enjoyment  of  my  residence  conaiating  of 
block  number  121,  with  dwelling,  stable,  etc, 
thereon,  situated  In  the  city  of  Oakland.  Up- 
on the  death  or  second  marriage  of  my  aald 
wife,  my  trustees  herein  named  are  herAy 
directed  to  take  possession  and  control  of  gaid 
dwelling  and  premises,  and  to  manage  and 
administer  the  same  In  the  same  manner  and 
for  the  same  purposes  as  they  are  directed  in 
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this  wVH  to  manage  and  administer  other 
property  herein  bequeathed  and  devised  to 
them.  Fourth.  I  hereby  give  and  bequeath 
unto  my  dear  wife,  Blanche  M.  Walkerly,  an 
annuity  of  two  thousand  four  hundred  ($2,- 
400)  dollars  during  her  life,  payable  quarter- 
yearly,  In  gold  coin  of  the  United  States,  and 
I  do  hereby  make  the  said  annuity  a  charge 
and  burden  upon  that  certain  piece  of  real 
estate  situate  on  the  northwest  corner  of  Post 
and  Stockton  streets,  in  the  city  and  county 
of  San  Francisco,  known  as  the  Walkerly 
Block  or  Building;  and  I  do  request  my  trus- 
tees hereinafter  named  to  see  that  this  an- 
nuity or  allowance  for  the  support  and  main- 
tenance of  my  wife  is  promptly  paid  as  here- 
in directed.  Fifth.  I  give  and  bequeath  unto- 
my  giandnephew,  Andrew  Rumgay,  the  sum 
of  two  thousand  dollars.  Sixth.  I  do  herebj 
give,  bequeath,  and  devise  onto  Martin  Ba- 
con, Frank  Barker,  and  Columbus  Bartlett  all 
the  rest  and  residue,  of  my  estate  of  every  de- 
scription and  wheresoever  situated,  in  trust, 
for  the  folowlng  uses  and  purposes,  to  wit: 
(1)  To  take  the  possession,  charge,  and  man- 
agement of  the  property,  and  collect  the  rents, 
Issues,  and  profits  thereof.  (2)  Out  of  the  In- 
come or  rents  and  profits  to  pay  quarter-year- 
ly the  annuity  or  allowance  hereinbefore 
made  to  my  wife,  Blanche  M.  Walkerly,  for 
her  8upi>ort  and  maintenance.  (3)  To  pay  to 
my  sister,  Maiy  Windley,  the  sum  of  five 
hundred  dollars  per  annum,  during  her  life, 
payable  semiannually.  Should  my  sister  die 
before  her  husband,  then,  and  In  such  case, 
the  annuity  left  shall  not  cease  and  deter- 
mine, but  shall  go  on,  and  shall  be  paid  to 
Stephen  Windley  during  his  lifetime.  (4)  To 
annually  distribute  the  residue  of  the  rents 
and  profits  of  the  trust  estate,  after  deducting 
the  sum  of  $2,400  to  be  paid  to  my  wife,  and 
the  $500  to  be  paid  to  my  sister,  Mary,  or 
her  husband,  and  the  taxes,  insurance,  and 
expenses,  and  charges  of  administration, 
equally  among  my  nephews  and  nieces.  Up- 
on the  death  of  any  nephew  or  niece,  his  or 
her  share  shall  go  and  be  divided  equally  be- 
tween his  or  her  children,  share  and  share 
allka  (5)  To  sell  and  convey  all  the  trust 
property  and  estate  at  the  expiration  of  twen- 
^-flve  years  from  the  date  of  my  death,  and 
to  distribute  the  proceeds  equally  among  my 
nepherwa  and  nieces  or  their  heirs,  the  de- 
scendants or  heirs  of  any  deceased  nephew 
or  niece  taking  collectively  the  share  which 
their  father  or  mother  would  take  were  he 
or  she  living.  Provided,  that  no  final  sale  or 
distribution  of  the  trust  estate  be  made  dur- 
ing the  lifetime  of  my  wife,  Blanche  M. 
Walkerly,  but  only  after  the  expiration  of 
twenty-five  years  from  date  of  my  death,  and 
after  her  death.  Upon  the  distribution  of  the 
proceeds  of  the  sale  of  the  trust  estate  among 
the  parties  entitled,  then  this  trust  shall  cease 
and  determine.  Should  any  one  or  more  of 
my  said  trustees  die  or  resign,  the  remaining 
trustees  or  trustee  must  Immediately  appoint 
some  suitable  person  to  fill  the  vacancy,  so  as 


to  keep  the  number  of  tmstces  at  three.  Sev- 
enth. I  hereby  nominate  and  appoint  my  neph- 
ews Martin  Bacon  and  Frank  Barker  and  my 
friend  Columbus  Bartlett  the  executors  of  this 
my  last  will  and  testament,  without  bonds, 
with  full  power  and  authority  to  sell  any  part 
of  my  estate,  real  or  personal,  whenever.  In 
their  judgment,  or  that  of  a  majority  of  them, 
It  Is  necessary  or  advisable  to  do  so,  excepting 
my  residence  in  the  city  of  Oakland,  and  the 
Walkerly  Building  in  San  Francisco.  In  the 
event  that  the  proceeds  of  the  sales  of  my 
other  property  shall  not  prove  sufficient  to 
pay  my  d^bts,  expenses  of  administration, 
etc.,  then,  in  such  case,  but  not  otherwise,  1 
hereby  authorize  my  executors  to  negotiate, 
execute,  and  place  a  mortgage  on  the  Walk- 
erly Building,  for  the  purpose  of  raising  suf- 
ficient funds  to  pay  the  residue  of  my  debts, 
etc.  It  is  my  will  that  the  Walkerly  Block 
be  transferred  and  delivered  over  to  my  trus- 
tees hereinbefore  named  so  soon  as  can  be 
conveniently  done  after  my  death,  to  be  man- 
agred  by  them  in  pursuance  of  the  trust  here- 
inbefore created,  and  that  my  residence  be  not 
sold  while  occupied  by  my  widow.  Should 
she  marry  again,  then  my  trustees  are  direct- 
ed to  take  possession  of  the  same,  and  man- 
age it  for  the  benefit  and  as  part  of  the  trust 
estate,  with  power  to  sell  the  same  whenever 
in  their  Judgment  it  is  best  to  do  so." 

Upon  September  7,  1887,  he  republished 
said  will  with  the  following  codicil  thereto: 
"I,  William  Walkerly,  of  the  city  of  Oakland, 
Alameda  county,  California,  do  make,  pub- 
lish, and  declare  this  as  and  for  a  codicil  to 
my  last  will  and  testament  That  is  to  say, 
being  informed  by  my  wife,  Blanche  Walker- 
ly, that  she  is  pregnant  with  a  child  by  me, 
I  desire  to  make  provision  for  such  child, 
should  it  be  bom  alive,  and  to  make  a  more 
liberal  and  different  provision  for  my  said 
wife  than  I  have  made  li^  my  will  to  which 
this  is  a  codicil.  First  I  hereby  revoke  the 
gifts,  bequests,  and  devises  made  in  my  said 
will  to  and  for  the  benefit  of  my  wife,  Blanche 
Walkeriy,  and  In  lieu  thereof  I  do  hereby 
give  and  bequeath  to  her  the  sum  of  one  hun- 
dred thousand  dollars  ($100,000),  to  be  paid 
to  her  when  the  Walkerly  Blodc  shall  be  sold, 
as  described  and  provided  for  In  my  will,  and 
In  the  meantime  to  be  a  lien,  mortgage,  and 
burthen  upon  said  Walkerly  Block,  bearing 
Interest  at  the  rate  of  five  per  cent  per  an- 
num. Said  interest  to  be  paid  to  her  semian- 
nually by  my  trustees,  Martin  Bacon  and 
Columbus  Bartlett  Second.  I  give,  bequeath, 
and  devise  unto  my  child,  which  shall  be 
bom  unto  me  lawfully,  begotten  upon  the 
body  of  my  wife,  Blanche  Walkerly,  the  sum 
of  one  hundred  thousand  dollars  ($100,000), 
to  be  paid  when  the  Walkerly  Block  shall  be 
sold  as  described  and  provided  for  in  my  will, 
and  in  the  meantime  to  be  a  lien,  mortgage, 
and  burthen  on  said  Walkerly  Block,  bearing 
Interest  at  the  rate  of  five  per  cent  i)er  an- 
num. And  my  trustees,  Martin  Bacon  and 
Columbus  Bartlett,  are   hereby  directed  to 
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pay  tbe  interest  on  tbls  bequest  semiannu- 
ally to  the  guai-dian  of  such  child.  Third.  I 
hereby  nominate  and  appoint  my  nephew 
Martin  Bacon  the  guardian  of  the  estate  of 
any  child  which  shall  lawfully  l>e  born  to  me, 

'  without  bonds." 

,  Upon  the  hearing  of  the  petition  for  dis- 
tribution the  court,  first  making  certain  find- 
ings of  fact,  hereinafter  considered,  rendered 
its  decree,  which  itself  contained  a  recital  of 

.  the  findings  of  fact  above  adverted  to,  and 
which,  after  further  speclflcally  setting  forth 
the  proceedings  in  probate  showing  tliat  tbe 
estate  was  ready  for  distribution,  and  tliat 

'  the  widow  had  remarried,  and  was  the  wife 
of  ■William  F.  Burbank,  made  distribution  as 
follows:  "It  is  hereby  ordered,  adjudged,  and 
decreed  that  the  residue  of  said  estate  of  Wil- 
liam Walkerly,  deceased,  hereinafter  partlcu- 

'  larly  described,  and  now  remaining  in  tbe 
bands  of  said  executors,  and  any  other  prop- 

.  erty  now  Imown  or  which  may  hereafter  be 
discovered  which  may  lieiong  to  said  estate, 
or  in  which  the  said  deceased  may  have  any 
interest,  be,  and  the  same  is  hereby,  distribu- 
ted unto  Martin  Bacon,  Frank  Barker,  and 
Henry  Davis  Hawks,  in  trust,  for  the  foUoiw- 
ing  purposes  and  uses,  to  wit:  First.  To  take 
tbe  possession,  charge,  and  management 
thereof,  and  to  collect  the  rents,  issues,  and 
profits  thereof.  Second.  Out  of  the  income 
or  rents  or  profits  of  said  trust  estate  to  pay 
semiannually  ?2,500  to  Blanche  Walkerly- 
Burbank,  formerly  Blanche  M.  Walkerly,  and 
$2,500  to  WlUiam  Martin  Walkerly,  a  minor, 
and  to  distribute  annually  the  residue  of  tbe 
rents  and  profits  of  said  trust  estate,  after 
the  aforesaid  payments  and  expenses  of  the 
tnist  property  have  been  paid,  equally  among 
the  nephews  and  nieces  of  said  William  Walk- 
erly, deceased;    and  upon  the  death  of  any 

.  nephew  or  niece  his  or  her  share  to  be  dl- 

^  vidod  equally  between  his  or  her  child  or 
children,  share  alid  share  alike.  Third.  To 
uell  and  convey  all  the  trust  property  and  es- 
tate as  soon  as  practicable,  and  convert  the 
same  into  monej',  and  distribute  the  same  as 
follows:  (1)  Out  of  the  proceeds  obtained 
fi-om  the  sale  of  the  Walkerly  Block  in  San 
l-'raucisco,  hereinafter  mentioned,  $100,000  to 
,  Klunche  Walkerly-Burbank,  with  interest 
tliereon  from  the  27th  day  of  November,  1893, 

,  at  the  rate  of  five  per  cent,  per  annum,  pay- 
able semiannually.  (2)  Out  of  the  proceeds 
obtained  from  the  sale  of  the  Walkerly  Block 
in  San  Francisco,  $100,000  to  said  William 
Martin  Walkerly,  a  minor,  with  interest 
tliereon  from  the  27th  day  of  November,  1893, 
and  after  deducting  therefrom  said  sum  $2,- 
000  paid  as  attorney's  fees  to  Arthur  Xtodgers, 
the  attorney  of  said  minor,  appointed  hereto- 
fore by  this  court,  and  Interest  as  stated  In 
the  decree.  (3)  The  remainder  of  the  pro- 
ceeds 05  the  sale  of  said  Walkerly  Block  in 
San  Francisco,  and  all  other  property  of  said 
estate,  to  be  equally  divided  among  the  fol- 
lowing named  persons.  *  •  *"  The  neph- 
ews and  nieces  and  the  children  of  deceased 


nephews  and  nieces  are  then  named,  and 
their  respective  shares  allotted  to  tliem.  The 
residue  so  distributed  to  the  trustees  com- 
prised the  Walkerly  Block,  block  121  in  Oak- 
land, whicb  Iiad  been  set  apart  to  Blanche 
Walkerly  and  the  child  as  a  homestead  dur- 
ing her  widowhood,  and  personal  property, 
consisting  of  moneys  to  the  amount  of  $4,615, 
and  certain  stocks,  judgments,  and  claims  of 
considerable  amount,  but  small  actual  value. 
Tbe  first  proposition  urged  by  appellants 
against  the  decree  may  be  thus  stated:  Tbe 
decree  declares  trusts  other  and  different  from 
those  set  up  by  testator  in  Iiis  wilL  The 
trusts  sought  to  be  established  by  testator  in 
his  will  are  void.  Tlte  trust  declared  by  tbe 
decree,  read  by  Itself  and  apart  from  the  will, 
whose  provisions  it  is  supposed  to  formulate, 
is  legal,  and  requires  no  independent  con- 
sideration. But  does  it  fairly  interpret  and 
represent  tbe  trusts  sought  to  be  created  by 
the  will?  This  vital  point  must  first  receive 
attention  Omitting  froin  present  considera- 
tion the  language  of  the  codicil,  Walkerly  tse- 
queathed  and  devised  the  residue  of  his  es- 
tate to  the  trustees  named  upon  certain  de- 
fined trusts:  (1)  To  pay  an  annuity  of  $2,400 
to  his  widow  during  her  life,  making  tbe  an- 
nuity a  charge  upon  the  Walkerly  Block;  (2) 
to  pay  an  annuity  of  $500  a  year  to  his  sister 
during  her  life,  and  upon  herdeath  to  her  hus- 
band during  his  life;  (3)  annually  to  distribute 
the  remainder  of  the  net  income  and  prof- 
its of  the  estate  to  testator's  nephews  and 
nieces,  and  upon  the  death  of  any  nephew  or 
niece  to  distribute  his  or  her  share  among 
the  children  of  such  decedent  The  trusts  so 
declared  belong  td  those  classes  of  express 
trusts  which,  as  to  real  property,  are  alone 
permitted  to  be  created  by  our  statutes.  Civ. 
Code,  S  857,  sulxls.  2,  3.  So  far,  then,  as  con- 
cerns their  objects  and  purposes,  up  to  this 
point  they  contravene  no  law,  and  are  un- 
doubtedly legal.  But  there  is  still  to  be  con- 
sidered the  life  of  the  tru8t,^the  event  upon 
tbe  happening  of  which,  or  the  time  upotx  the 
arrival  of  which,  the  testator  has  declared  it 
shall  cease  and  determine.  These  provisions 
are  found  in  sections  5  and  7  of  the  will  above 
quoted.  At  the  expiration  of  25  years  from 
the  date  of  testator's  death  the  trustees  are 
required  to  sell  all  the  trust  property,  and  to 
divide  the  proceeds  among  the  then  living 
nephews  and  nieces  or  their  heirs,  the  "de- 
scendants or  heirs"  of  a  deceased  nephew  or 
niece  taking  collectively  the  share  of  the  an- 
cestor. That  there  may  be  no  room  for  con- 
struction of  bis  meaning  as  to  when  tbe  sale 
shall  be  made,  the  testator  further  declares 
in  the  same  connection  that  "no  final  sale  or 
distribution  of  the  trust  estate  shall  be  made 
during  the  lifetime  of  my  wife,  Blanche  M. 
Walkerly,  but  only  after  tbe  expiration  of 
twenty-five  years  from  date  of  my  death,  anfl 
after  her  death."  This  language  is  certain, 
precise,  and  free  from  doubt  The  testator 
had  left  as  a  legacy  to  his  wife  an  annuity  of 
$2,400,  the  payment  of  which  was  made  a 
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charge  upon  the  most  valuable  portion  of  his 
estate,  the  Walkei-ly  Block.  His  special  pur- 
pose was  to  preserve  this  property  unaliened 
and  inalienable  for  at  least  25  years;  for  a 
longer  period  if  his  wife  should  live  longer, 
but,  if  she  should  die  sooner,  still  for  25 
years.  This  purpose  is  made  manifest  not  on- 
ly from  the  clauses  of  the  trust  already  dis- 
cussed, but,  in  addition,  by  the  exemption  of 
this  property  from  the  operation  of  the  power 
of  sale  conferred  in  the  aeventh  paragraph 
of  the  wilL  To  the  grant  of  power  to  sell, 
therein  made,  is  expressly  attached  a  reserva- 
tion excepting  this  property. 

Turning  now  to  the  codicil,  which  is  to  be 
construed  with  the  main  instrument,  it  will 
be  seen  that  the  testator's  declared  purpose 
therein  is  .to  make  a  more  liberal  provision 
for  his  widow  and  for  the  child  with  which 
he  has  been  informed  she  is  pregnant.  This 
he  does  by  revoking  the  annuity,  and  giving 
her  a  present  legacy  of  $100,000,  with  pay- 
ment only  deferred.  It  is  to  be  paid  "when 
the  Walkerly  Block  shall  be  sold  as  described 
and  provided  for  in  my  will,"  and  in  the 
meantime  to  be  a  charge  upon  that  property.- 
There  Is  here  not  only  no  modification  of  the 
original  time  of  the  sale  of  this  land  and 
the  extinguishment  of  the  trust,  but  the  pro- 
visions of  the  will  in  this  regard  are  re- 
ferred to  with  particularity  as  fixing  the  time 
of  itayment  The  circumstance  that  the 
time  of  payment  thus  fixed  must  be  after 
the  death  of  the  widow,  and  that,  therefore, 
the  legacy  could  not  be  paid  to  her,  cannot 
affect  or  modify  the  terms  of  trust.  The 
legacy  is  put  wholly  without,  and  m.ide  en- 
tirely independent  of,  the  trust,  except  as  to 
the  date  of  payment  It  is  a  present  gift, 
vesting  Immediately,  and,  if  the  condition 
deferring  the  time  of  its  paymwit  is  repug- 
nant to  it  as  being  impossible  upon  its  face, 
the  condition  would  be  void.  Hone's  Ex'rs 
V.  Van  Schalck,  20  Wend.  568;  Oxley  v. 
I^ne,  35  N.  Y.  350.  In  passing  may  be 
pointed  out  the  radical  and  important  dis- 
tinction between  the  present  gift  to  the  wife 
and  child  each  of  $100,000  to  be  paid  when 
the  Walkerly  Block  is  sold,  and  the  future 
interests  of  the  nephews  and  nieces,  to  whom 
nothing  was  directly  given.  All  of  the  resl- 
•due  was  devised  to  the  trustees,  who  were 
to  sell  as  provided,  and  upon  sale  to  distrib- 
ute the  proceeds  to  the  nephews  and  nieces 
who  should  be  then  alive,  and  the  "descend- 
ants (Mr  heirs"  of  those  who  might  be  dead. 
The  legacy  to  the  child  presents  no  features 
meriting  special  attention.  No  other  conclu- 
sion, therefore,  can  be  reached  than  that  the 
general  purpose  of  the  testator  as  to  all  his 
property,  clearly  expressed  by  his  will,  was 
that  It  should  be  held  by  the  trustees  for  25 
years  before  distribution,  and  that  his  special 
purpose  as  to  that  particular  proi)erty  called 
the  "Walkerly  Block"  was  that  In  no  event 
should  It  be  sold  or  aliened  before  the  expira- 
tion of  25  years  from  his  death. 

But  the  trust  estate  consisted  (1)  of  the 


Walkerly  Block;  (2)  of  the  homestead,  block 
121,  in  Oakland;  and  (3)  of  personal  prop- 
erty; and.  as  the  terms  and  conditions  of 
the  trusts  are  not  uniform  as  to  these,  a  sep- 
arate and  more  particular  conslderaticm  of 
them  and  of  the  law  bearing  upon  them  be- 
comes necessary.  We  proceed  to  consider:  ' 
1.  The  tmst  declared  upon  the  Walkerly 
Block.  This  property  comprises  by  far  the 
greater  portion  in  value  of  the  testator's  es- 
tate. It  was  devised  to  the  trustees  upon 
the  trusts  Indicated,  namely,  to  manage  the 
property,  and  apply  the  proceeds  .for  the  use 
of  the  persons 'designated,  and  at  the  expira- 
tion of  25  years,  of,  if  the  widow  should  at 
that  time  be  alive,  then  Upon  her  death,  to 
sell  the  property,  and  distribute  the  proceeds 
among  the  then  living  nephews  and  nieces 
and  the  "descendants  or  heirs"  of  those  who 
might  be  dead.  The  purposes  indicated  come"' 
within  the  purview  of  subdivisions  1  and  3 
of  section  857  of  the  Civil  Code.  The  fatal 
defect  In  the  tmst  is  that  It  provides  for  an 
absolute  period  of  years  for  its  deteftnina-" 
tlon,  during  which  period  the  power  of  alien- 
ation is  suspended.  Section  715,  Civ.  Code: 
"The  absolute  power  of  alienation  cannot  be 
suspended,  by  anp  limitation  or  condition 
whatever,  for  a  longer  i)erlod  than  during  the 
continuance  of  the  lives  of  persons  In  being 
at  the  creation  of  the  limitation  or  condition." 
Section  716,  Id.:  "Every  future  Interest  is 
void  In  its  creation  which,  by  any  possibil- 
ity, may  suspend  the  absolute  power  of  alien- 
ation for  a  longer  period  than  is  prescribed 
in  this  chapter.  Such  power  of  alienation  Is ' 
suspended  when  there  are  no  persons  in  be- 
ing by  whom  an  absolute  interest  in  posses- 
sion can  be  conveyed."  Section  749.  Id.: 
"The  delivery  of  the  grant,  where  a  llmita- 
tl(m,  condition  or  future  interest  Is  created 
by  grant,  and  the  death  of  the  testator, ; 
where  it  Is  created  by  Will,  Is  to  be  deemed 
the  time  of  the  creation  of  the  limitation, 
condition  or  interest,  within  the  meaning  of 
this  part  of  the  Code."  Section  771,  Id.: 
"The  suspension  of  all  power  to  alienate  the 
subject  of  a  trust,  other  than  a  power  to  ex- ' 
change  it  for  other  property  to  be  held  upon  ■ 
the  same  trust,  or  to  sell  it  and  re-invest  the 
proceeds  to  be  held  upon  the  same  trust,  is 
a  suspension  of  the  power  of  alienation,  with- 
in the  meaning  of  section  715."  It  would 
seem  as  though  all  need  of  discussion  were 
foreclosed  as  to  the  trust  under  consideration 
by  the  plain  terms  of  the  Code  above  set 
forth,  yet,  because  of  the  great  value  of  the 
property  '  Involved,  and  the  serious  conse-  ~ 
quences  which  must  follow  to  the  interests 
of  respondents,  it  would  perhaps  be  unjust 
to  leave  this  consideration  without  further 
amplification.  We  will  therefore  discuss,-  so 
far  as  we  have  been  able  to  follow  them, 
the  propositions  made  by  respondents  In  sup- 
port of  this  trust.  A  perpetuity  Is  any  lim- 
itation or  condition  which  may  (not  which 
will  or  must)  take  away  or  suspend  the 
absolute  i)ower   of  alienation  for  a  period 
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beyond  the  continuance  of  lives  in  being. 
The  abaolute  ijower  of  alienation  is  equiv- 
alent to  the  x>ovrer  of  conveying  an  ab- 
solute fee.  ,ChapI.  Suspen.  §  64.  The  law 
against  the  suspension  of  the  power  of  alien- 
ation applies  to  every  kind  of  conveyance  and 
devise.  It  applies  to  all  trusts,  whether  cre- 
ated by  will  or  deed,  whether  providing  for 
remainders  or  executory  devises,  or,  as  here, 
mer^y  restraining  the  power  of  alienation 
for  a  fixed  period  of  years,  and  then  provid- 
ing for  sale  with  gift  over.  In  short,  it  "cov- 
ers the  entire  field  of  estates,  Interests, 
rights,  and  possibilities."  Id.  S  2.  Say« 
Perry:  "A  perpetuity  will  no  more  be  tol- 
erated when  it  is  -covered  by  a  trust  than 
wh»i  it  displays  Itsdf  undisguised  in  the  set- 
tlement of  a  legal  estate."  Perry,  Trusts,  { 
382.  And  section  771,  CIt.  Code,  la  but  an 
enactment  o,f  this  rule.  Bvery  express  trust, 
valid  in  its  creation,  vests  the  whole  estate 
in  the  trustees.  The  beneficiaries  take  no 
estate  or  interest  In  the  propa-ty,  but  may 
enforce  the  performance  of  the  trust.  Sec- 
tion 863.  Id.  If  this  trust  be  not  vaUd  in 
its  creation,  the  trustees  would  take  no  es- 
tate, but  neither  would  the  beneficiaries 
whose  rights  are  dependent  ui>on  the  valid- 
ity of  the  trust.  If  it  be  'valid,  then  the 
"whole  estate"  vests  in  the  trustees.  The 
"whole  estate,"  as  has  been  pointed  out  (Em- 
bury V.  Sheldon,  68  N.  Y.  227),  means  the 
whole  of  such  an  estate  as  is  necessary  to 
the  performance  of  the  trust  In  the  one  un- 
der consideration  it  embraces  the  whole  legal 
and  equitable  estate  which  the  testator  «a- 
joyed,  since  no  less  would  be  sufficient  to  en- 
able the  trustees  to  carry  out  the  purixiscs: 
first,  to  apply  the  income  for  25  years  (Civ. 
Code,  §  857,  subd.  3);  and,  second,  at  the  ex- 
piration of  that  time  to  sell  the  property,  and 
dispose  of  the  proceeds  (Id.  subd.  1).  The 
beneficiaries  herein,  then,  take  no  estate  as 
such,  their  interest  being  the  right  to  the  en- 
forcement of  the  trust 

But,  if  we  understand  the  position  of  re- 
spondents. It  is  contended  that  the  nephews 
and  nieces  take  a  future  estate,  which  future 
estate  is  vested  and  la  alienable,  and  that, 
therefore,  it  is  a  valid  estate,  since  only 
those  future  interests  are  void  which  by  ixts- 
sibility  may  unduly  suspend  the  power  of 
alienation.  Following  this  argument,  and 
for  this  purpose  treating  the  interest  of  the 
beneficiaries  as  a  future  Interest  or  estate 
within  the  contemplation  of  the  Code  (Civ. 
Code,  {  716),  It  may  be  first  suggested  that 
all  expectant  estates,  whether  vested  in  in-, 
terest  or  c<Hitingent  with  a  vested  right,  or 
entirely  contingent,  pass  by  succession,  will, 
and  transfer,  like  present  estates  and  inter- 
este-dd.  S  699).  But  the  fact  that  such  In- 
terests may  pass  does  not  relieve  from  the 
operation  of  the  rule,  unless  there  are  persons 
in  being  who,  by  combining  and  conveying 
all  their  distinct  Interests  created  by  the 
original  grant  or  devise,  can  pass  an  abso- 
lute interest  in  possession.    Conceding  that 


the  future  interest  of  the  beneficiaries  is  vest- 
ed In  the  soise  In  which  r^nainders  are 
spoken  of  as  vesting,  and  that  the  interest 
would  thus  be  alienable.  It  still  is  not  sucli 
an  interest  as  would  by  transfer  carry  an 
absolute  interest  In  possession.  As  is  pointed 
out  by  the  court  in  Vanderpoel  v.  Loew,  112 
N,  Y.  167,  19  N.  E.  481,  the  vesting  of  an  es- 
tate involves  absolute  alienability  only  so  far 
as  that  particular  estate  is  concerned.  The 
fact  that  a  given  remainder  is  vested  renders 
it  absolutely  alienable,  so  far  as  It  is  itself 
concerned.;  but  the  absolute  fee  may  at  the 
same  time  be  inalienable.  Therefore,  to  con- 
vey this  absolute  Interest  in  possession,  the 
bmeficiarles  would  be  compelled  to  unite 
with  their  conveyance  that  of  the  trustees  in 
whom  the  fee  is  vested.  Bat  the  trustees 
cannot  convey  until  the  expiration  of  25 
years.  An  attempt  by  them  to  convey  before 
that  time  would  contravene  the  trust,  and  be 
a  void  act  (Civ.  Code,  {  870),  and  so  even  by 
this  method  of  progression  our  path  leads  to 
that  barrier  of  perpetuity  which  cannot  be 
surmounted.  So,  even  though  the  beneficiary 
should  be  a  remainder-man  under  such  a 
trust  as  this,  he  still  could  not  alienate  the 
land  within  the  trust  period  so  as  to  avoid 
the  statute.  Such  a  trust  cannot  be  termina- 
ted or  destroyed  during  the  period  fixed  fat 
the  existence,  even  by  the  consent  and  Joint 
act  of  all  the  trustees  and  beneficiaries. 
Douglas  T.  Cruger,  80  N.  Y.  15;  Penfleld  ▼. 
Tower,  1  N.  D.  216.  46  N.  W.  413.  Hence 
the  question  whether  the  interest  of  the  ben- 
eficiaries is  contingent  or  vested  is  here  of  no 
possible  moment  The  absolute  alienability 
required  by  section  716  of  the  Civil  Code  does 
not  imply  vesting,  and  it  affords  no  escape 
from  the  operation  of  the  rule  because  the 
Interest  which  the  beneficiaries  take  may  be 
relieved  from  uncertainty  as  to  itersons  or 
event.  When  so  relieved,  the  interest  may 
be  said  to  be  vested.  But  It  is  not  such  a 
vesting,  nor  yet  such  an  interest,  as  removes 
the  bar  at  the  statute,  since  all  of  the  Inter- 
ests and  estates,  contingent  and  vested,  can- 
not convey  the  fee  so  long  as  the  terms  of 
the  trust  from  which  alone  their  interests  are 
derived  stand  in  the  way.  The  perpetuity 
here  does  not  result  from  too  remote  limita- 
tions, or  the  failure  of  future  estates  to  vest, 
but  it  arises  by  the  direct  act  of  the  testator 
In  forbidding  his  trustees  to  alienate  for  a 
period  not  tolerated  by  the  law. 

Nor  is  the  25  years  a  "condition"  which 
may  be  rejected  as  void,  because  repugnant 
to  the  interest  conveyed.  It  is  a  limitation, 
a  restraint  upon  alienation,  forming  an  in- 
tegral part  of  the  trust.  To  the  constitution 
of  every  valid  express  trust  it  is  essential  that 
there  should  be  a  trustee,  an  estate  conveyed 
to  him,  a  beneficiary,  a  legal  purpose,  and  a 
legal  term.  While  equity  will  In  certain  In- 
stances make  good  the  absence  of  the  first 
requisite,  if  the  second  or  third  be  lacking, 
or  the  fourth  or  fifth  be  Illegal,  the  trust  it- 
self must  faiL    Of  the  express  trusu  permit- 
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ted  by  the  statute  there  are  two  great  classes, 
one  of  which  does  and  the  other  does  not  In- 
volve a  suspension  of  the  power  of  aliena- 
tion. Under  the  first  class  are  included  all 
those  whose  very  purpose  and  essence  it  Is 
that  the  land  shall  not  be  alienated  by  the 
trustee  during  the  trust  term,  and  where, 
consequently,  a  sale  by  him  would  be  in  di- 
rect contravention  of  the  trust.  In  the  case 
of  such  express  trusts  as  occasion  the  sus- 
pension of  the  absolute  power  of  alienation, 
the  term  of  duration  la  the  vital  subject  of 
inquiry.  Chapl.  Suspen.  146,  148.  Trusts 
such  as  those  under  consideration  in  tlielr 
very  nature  operate  to  suspend  the  power  ot 
alienation.  That  power  most  be  suspended  in 
the  one  case  while  the  trustee  is  distributing 
the  rents  and  profits,  and  In  the  other  case 
it  is  suspended  by  the  express  duty  imposed 
upon  the  trustee  to  sell  only  at  the  expira- 
tiMi  of  a  fixed  period.  The  law  has  seen  ut 
to  insist  that  the  measure  of  the  period  of 
suspension  shall  be  lives  In  being,  and  It  will 
not  countenance  the  suspension  for  any  fixed 
period  or  term  of  y^ars  for  the  sufficient  rea- 
son that  during  the  time  of  such  a  limita- 
tion, however  short,  the  person  capable  of 
conveying  the  aljsolute  interest  might  die,— 
a  possibility  not  to  be  endured.  So  it  bap- 
pens  that  whenever  a  testator,  through  te- 
merity or  ignorance,  violates  the  plain  man- 
date of  the  statute,  as  In  this  case,  and  cre- 
ates a  trust  by  which  the  absolute  power  of 
alienation  is  sought  to  be  suspended  for  a 
term  of  years,  he  must  pay  the  penalty  of 
his  rashness  or  folly  in  the  destruction  of  his 
cherished  design.  Such,  though  grievous, 
Itave  always  been  the  necessary  and  logical 
decisions  of  the  courts,  and  the  books  atwund 
in  cases  which,  whQe  monuments  to  the  learn- 
ing of  the  judges,  are  equally  monuments  to 
the  persistency  of  testators,  or  to  the  reck- 
lessness of  their  advisers.  Thus  It  is,  as  is 
said  by  the  vice  chancellor  in  Field  v.  Field, 
4  Sandf.  Ch.  528,  that  "the  statute  restricts 
the  suspension  of  alienation  and  ownership 
to  lives  and  lives  only.  It  does  not  admit  of 
a  suspense  for  a  term  of  years,  however  short 
nor  one  dependent  in  part  upon  life  and  in 
I)art  upon  a  fixed  period  of  time."  The  rule 
has  been  applied  in  New  York  alone  to  terms 
of  varying  length  of  from  21  years  to  3,  from 
the  leading  case  of  Hone's  Ex'rs  v.  Van 
Schaick,  20  Wend.  564,  through  a  long  and 
unvarying  series  of  judicial  determination 
(Bolles.  Power  Allen,  note  to  section  78, 
where  cases  are  collated),  while  in  other 
states  the  authorities  are  as  uniform,  if  not 
so  numerous.  Mandlebaum  v.  McDonell, 
29  Mich.  78;  Farrand  v.  Petit,  84  Mich.  671, 
48  N.  W.  156;  DeWolf  v.  lAwson,  61  Wis. 
473,  21  N.  W.  615;  Penfleld  v.  Tower,  1  N. 
D.  216,  46  N.  W.  413. 

Nor  can  the  doctrine  of  equitable  conver- 
sion be  invoked  to  aid  this  trust.  If  we  un- 
derstand the  argument  of  counsel  upon  this 
point,  they  urge  that  under  that  doctrine  the 
land  flhoQld  ^  treated  as  now  sold  and  con- 


verted into  personal  protierty,  and  that  such 
a  trust  in  personal  property  would  be  valid, 
and  that,  therefore,  this  trust  must  be  up- 
held. This  would  not  only  be  a  surprising 
application  of  the  doctrine,  but  would  be  a 
novel  and  startling  method  of  evading  the 
law  against  perpetuities  by  invoking  an 
equitable  fiction.  The  rule  of  equitable  con- 
version merely  amounts  to  this:  that  where 
there  is  a  mandate  to  sell  at  a  future  time, 
equity,  upon  the  principle  of  regarding  tliat 
done  which  ought  to  be  done,  will  for  certain 
purposes,  and  in  aid  of  justice,  consider  the 
conversion  as  effected  at  the  time  when  the 
sale  ought  to  take  place,  whether  the  land 
be  then  really  sold  or  not.  But  whenever 
the  direction  is  for  a  future  sale,  up  to  the 
time  fixed  the  land  is  governed  by  the  law  of 
real  estate.  Savage  v.  Burnliam,  17  N.  T. 
561;  Vincent  v.  Newhouse.  83  N.  Y.  505; 
Underwood  v.  Curtis,  127  N.  Y.  533,  28  N.  B. 
585;  DeWolf  v.  liawson,  61  Wis.  460,  21  N. 
W.  615.  Whether  a  trust  of  personalty  for* 
a  fixed  term  would  be  valid  is  a  matter  ot 
consideration  hereinafter. 

The  Intestacy  of  the  testator  as  to  the 
Walkerly  Block  is  the  harsh  result  which 
must  follow  this  void  trust,  and  the  property 
will  descend  to  his  heirs.  It  is  true  that  such 
was  not  the  testator's  intent,  but  a  testator 
must  do  more  than  merely  evince  an  inten- 
tion to  disinherit  before  the  heirs'  right  of 
succession  can  be  cut  off.  He  must  make  a 
valid  disposition  of  bis  property.  Haberg- 
ham  V.  Vincent,  2  Ves.  Jr.  204;  Hawley  v. 
James,  16  Wend.  160;  Haynes  v.  Sherman, 
117  N.  Y.  433,  22  N.  B.  938. 

2.  The  trust  as  to  block  121.  The  first  ob- 
jection presented  by  the  appellanis  to  the  dis- 
position of  this  land  made  in  the  decree  is 
that  it  has  been  removed  rrom  administra- 
tion, and  no  longer  forms  a  part  of  tbe  resi- 
due of  the  estate  or  of  the  trust  property. 
The  argument  in  support  of  the  contention 
is  tiased  upon  the  following  facts:  Upon  ap- 
plication the  court  set  apart  block  121  as  a 
homestead  to  the  widow  and  minor  child 
"during  her  widowhood."  This  life  estate 
was  terminated  by  her  marriage  to  William 
F.  Burbank,  whose  wife  she  now  is.  Sec- 
tion 1468,  Code  Civ.  Proc,  declares  that  If 
the  property  assigned  as  a  homestead  be  se- 
lected from  the  separate  property  of  the  de- 
ceased, the  court  can  only  set  it  apart  for  a 
limited  period,  to  be  designated  in  the  order, 
and  the  title  vests  in  the  heirs  of  the  de- 
ceased, subject  to  such  order.  The  claim  of 
the  widow,  therefore,  is  ttiat  the  title  to  block 
121,  notwithstanding  the  testamentary  dis- 
position made  of  the  property  to  tbe  trus- 
tees, vested  in  herself  and  child,  by  virtue  of 
this  section,  eo  instant!,  when  the  court 
made  the  homestead  order,  and  that  conse- 
quently her  subsequent  marriage,  while  it 
terminated  the  homestead  right,  had  no  ef- 
fect upon  the  title  to  the  property  which  had 
vested  in  her  as  an  heir  of  her  husband. 
Against  tills  respondents  urge  that  the  word 
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"heirs"  was  not  used  In  the  section  to  ex- 
clude derisees,  and  that  It  should  be  con- 
strued as  broad  enough  to  Include  them. 
The  right  of  testamentary  disposition  Is  It- 
self only  a  right  given  by  statute,  and  may 
be  restrained,  modlfled,  or  abrogated  entire- 
ly. But  still  It  Is  unquestionably  the  gen- 
eral policy  of  our  law  to  allow  full  power  of 
testamentaiy  disposition,  saving  as  that 
power  may  be  abridged  by  epeclflc  enact- 
ments. The  Code  provisions  making  dlsi>o- 
sition  of  the  homestead  and  of  estates  in 
value  less  than  $1,500  are  instances  of  tbe 
limitations  put  by  the  legislature  upon  the 
free  power  of  testamentary  disposition,  and 
from  the  lack  of  uniformity  and  harmony  in 
their  terms  these  homestead  provisions  have 
presented  questions  of  much  doubt  and  vex- 
ation to  the  courts.  The  present  question  is 
one  of  that  kind.  Did  the  legislature  mean 
by  section  1468  to  do  more  than  declare  the 
ordinary  rule  of  succession  and  descent  In 
'  -cases  of  Intestacy,  but  subject  always  to  the 
Tight  of  testamentary  disposition;  or  did  It 
mean  that,  as  to  separate  property,  upon 
which  the  homestead  character  had  been  im- 
pressed by  order  of  court,  any  devise  would 
be  void,  and  the  property  must  descend  to  the 
heirs?  The  latter  view  places  a  limitation 
upon  a  testator's  power,  and  removes  from 
the  disposition  of  a  will  any  property  which 
may  chance  to  be  selected  and  set  apart  to 
the  widow  and  children,  and  may  thus  de- 
feat by  a  curious  uncertainty  the  object  of  a 
testator's  worthy  bounty.  It  may  do  laore 
than  that,  as  in  this  case.  The  widow,  to 
whom  a  homestead  of  the  estimated  value  of 
}i30,000  had  been .  set  aside  "during  ner 
widowhood,"— the  time  in  contemplation  of 
a  beneficent  law  during  which  she  may  be 
dependent  and  is  entitled  to  maintenance 
from  the  estate  of  her  deceased  husband,— 
by  marrj'ing  again,  while  thus  cutting  off 
any  further  right  of  homestead  of  mainte- 
nance. Is  enabled  to  obtain  a  perfect  and  un- 
trammeled  fee  in  the  property  which  her  hus- 
band had  devised  to  others,  and  which.  In 
the  general  contemplation  of  the  law,  was 
to  be  set  aside  to  her  use  only  during  the 
limited  period  of  her  widowhood  and  dei)en- 
dency.  But  nevertheless  such  an  interpre- 
tation Is  borne  out  by  the  language  of  the 
statute.  Upon  the  other  hand,  the  former 
view  Is  certainly  more  In  accord  with  the  ap- 
parent policy  of  the  law;  but  the  language 
of  the  section  before  and  after  amendment 
to  Its  present  form  stands  In  the  way  of  its 
adoption.  Where  a  homestead  has  been  se- 
lected from  the  separate  property  of  a  hus- 
band during  his  life,  and  without  Ills  con- 
sent. It  goes,  upon  his  death,  to  his  "heirs 
and  devisees,"  subject  to  the  power  of  the 
court  to  assign  the  same  for  a  limited  period, 
under  section  1265  of  the  Civii  Code;  while 
by  section  1474  of  the  Code  of  Civil  Proce- 
dure the  same  property  vests  in  "the  heirs," 
subject  to  the  same  power  of  limited  assign- 
ment In  the  court.    It  Is  not  easy  to  see,  as 


tills  court  has  before  said,  why  the  rule  of 
devise  or  descent  as  to  a  homestead  upon 
separate  property  declared  during  life  should 
differ  from  tliat  which  obtains  in  case  It  be 
set  apart  after  death,  and  it  is  still  less  easy 
to  perceive  why  the  two  sections  last  above 
cited  should  be  left  inharmonious;  but  nev- 
ertheless, if  the  legislature  has  seen  lit  to 
prescribe  different  rules,  it  is  the  bounden 
duty  of  the  court  to  give  them  effect  This 
the  court  was  reluctantly  driven  to  do  In 
Mawson  v.  Mawson,  50  Cal.  589.  SJAction 
1465,  Code  Civ.  Proa,  at  that  time  provided 
that  the  homestead,  on  being  set  apart,  should 
be  the  property  of  the  surviving  widow  or 
husband,  if  there  were  no  minor  children. 
Sfawson  died  Intestate.  There  were  no  mi- 
nor children.  A  homestead  was  set  apcurt  to 
the  widow  out  of  the  separate  property.  The 
deceased  left  two  children  of  a  former  mar- 
riage,—heirs  at  law,— and  they  appealed. 
This  court  adjudged  that  the  title  vested  In 
the  widow  to  the  exclusl<m  of  the  heirs  at 
law.  By  the  amendment  to  section  1465, 
adopted  in  1880,  the  title. under  such  circum- 
stances is  now  declared  to  vest  In  the  heirs; 
and  we  cannot,  without  doing  violence  to  the 
meaning  of  the  word,  hold  that  it  includes 
devisees;  nor  can  we,  without  doing  equal 
violence  to  all  rules  of  statutory  construc- 
tion, read  into  the  section  the  words  "or  dev- 
isees." Code  Civ.  Ppoc.  §  1858.  The  sec- 
tion Is  plain  and  unambiguous.  Its  mean- 
ing is  In  no  way  uncertain,  and,  when  that 
meaning  is  found,  nothing  is  left  but  to  de- 
clare It.  The  wisdom  of  the  law  Is  for  the 
legislature  alone.  It  Is  concluded,  therefore, 
that  the  section  is  a  limitation  upon  the  pow- 
er of  testamentary  disposition,  and  operates 
to  vest  the  title  to  the  homestead  In  the  heirs 
at  law,  and  so  to  withdraw  it  from  the  dis- 
position made  by  the  testator  under  his  will. 
Such  being  the  case,  the  trust  in  block  121 
falls  for  lack  of  subject-matter.  But,'  were 
the  other  view  to  obtain,  and  the  property  to 
be  considered  a  part  of  the  tmst,  the  posi- 
tion of  respondents  would  not  be  bettered; 
for  the  trust  as  to  this  land  differs  from  that 
of  the  Walkerly  Block  only  in  permitting  a 
sale  of  the  property  before  the  expiration  of 
the  twenty-flve  years.  In  all  other  essential 
respects  the  trusts  are  the  same.  In  the 
event  of  a  sale,  still  the  proceeds  are  to  be 
held  and  Invested  until  distribution,  wblcb, 
as  in  the  case  of  the  Walkerly  Block,  to  de- 
ferred to  a  fixed  time.  The  mere  jx>wer  of 
sale  does  not,  uuder  such  circumstances,  save 
the  provisions  of  the  trust,  since  the  pro- 
ceeds of  the  sale  are  still  to  be  held  In  viola- 
tion of  the  law.  Civ.  Code,  §S  715,  771;  Es- 
tate of  Hinckley,  58  Cal.  457,  481;  Hawley 
V.  James,  16  Wend.  163;  Haynes  v.  Sherman, 
117  N.  Y.  438,  22  N.  E.  938.  Nor  Is  It  the  law 
of  this  state  that  the  provisions  against  re 
stralnts  upon  alienation  do  not  apply  to  tmsta 
of  personal  property,  as  we  will  proceed  to 
consider. 
It.  The  tmst  In  personal  property.    The  et- 
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sentlal  difference  In  this  state  between  trusts 
iu  real  property  known  as  "express  trusts" 
and  those  in  personal  property  are:  First,  the 
former  can  only  be  of  the  kinds  permitted  by 
the  statute,  and  no  others  (Glv.  Code,  §  857), 
while  the  latter  may  be  created  generally  for 
any  purpose  for-  -which  a  contract  may  be 
made  (Id.  g  2220);  second,  the  former  must 
be  created  and  declared  by  writing  (Id- 1  852), 
while  the  latter  may  rest  upon  parol  (Id. 
I  2222).  But  to  all  trusts,  whether  of  real  or 
personal  property,  the  limitation  upon  the  sus- 
pension ot  the  power  of  alienation  expressed 
in  section  715,  Civ.  Code,  directly  applies. 
The  section  is  found  In  division  2,  pt  1,  tit.  2, 
of  the  Code,  where  the  lawmakers  are  deal- 
ing, as  expressly  declared,  with  the  modifica- 
tions of  ownership  and  restraints  upon  alien- 
ation of  "property  In  general."  Again,  sec- 
tion 771,  Civ.  Code,  shows  plainly  the  appli- 
cability of  the  law  to  personal  property;  for 
if  it  be  only  the  suspension  of  the  pover  to 
alienate  real  property  which  is  under  the 
ban,  power  to  sell  the  realty  wonld  relieve  the 
difficulty,  and  yet  it  is  by  that  section  ex- 
in'essly  declared  that  personal  property  held 
after  sale  under  the  terms  of  the  original  trust 
operates  to  suspend  the  power  of  alienation 
under  section  715,  Id.  And,  finally,  the  ap- 
plicability of  section  715  to  trusts  in  personal 
proi)erty  has  often  been  recognized,  and  nev- 
er questioned.  Estate  of  Hinckley,  58  Cal.  457; 
Goldtree  V.  Thompson,  79  Cal.  613,  22  Pac.  50; 
Williams  V.Williams.  73  Cal.  99, 14  Pac.  394; 
Whitney  v.  Dodge,  105  CJal.  192,  38  Pac.  636. 
We  are  not  unmindful  of  the  fact  that  the  stat- 
utes of  the  state  of  New  York  in  express  terms 
put  a  limitation  upon  the  power  to  suspend 
the  ownendilp  of  personal  property.  1  Kev.  St. 
p.  773,  i  1.  And  we  have  not  overlooked  the 
circumstance  that  the  supreme  courts  of  Mich- 
igan and  Wisconsin  have  imlformly  held  that 
their  statutes,  similar  in  terms  to  our  Code 
provisions,  do  not  apply  to  trusts  in  personal 
property.  But  it  Is  to  be  observed  that  the 
legislature  of  this  state,  in  adopting  section 
715  of  the  ClvU  Code,  placed  it  where  it  must 
apply;  and  therefore  made  it  apply  to  "prop- 
erty in  general,"  while  the  corresponding  sec- 
tion In  the  Allchlgan  statutes  (How.  Ann.  St 
Mich,  i  5531)  and  that  of  the  Wisconsin  stat- 
utes (Rev.  St  Wis.  §  2039),  are  found  In  the 
chapters  of  the  law  relating  to  estates  iQ 
real  property,  and  so  have  been  construed  by 
the  courts  to  be  applicable  only  to  trusts  in 
such  property.  Toms  v.  Williams,  41  Mich. 
r»2,  2  N.  W.  814;  Dodge  v.  WUllaras,  46  Wis. 
70,  1  N.  W.  92,  and  50  N.  W.  1103;  Pabns  v. 
Palms,  68  Mich.  355,  36  N.  W.  419;  De  Wolf 
V.  Lawson,  61  Wis.  469,  21  N.  W.  615.  In 
those  states  it  Is  held  that,  as  to  trusts  In  pei^ 
sonal  property,  the  common-law  rule  still  ob- 
tains. And  it  is  for  the  application  of  this  rule 
that  respondents  here  contend.  But  even  this 
would  not  avail  to  save  the  trust  The  com- 
mon-law rule  against  perpetuities  does  not, 
as  counsel  argue,  apply  only  to  landed  estates. 


Executory  devises,  springing  and  shifting 
uses,  and  trusts,  whether  of  realty  or  per- 
sonalty, were  ail  within  its  terms.  1  Jarm, 
WiUs,  c.  9;  Lewis,  Perp.  159;  Perry,  Trusts, 
§§  377,  384;  I«wl8,  Trusts,  c  7;  Gray,  Perp. 
J  202;  4  Kent,  Comm.  271;  Cadell  v.  Palmer, 
1  Clark  &  P.  872.  As  Jannan  states:  "To 
the  test  of  the  rule  settled  ty  Cadell  v.  Palm- 
er every  gift  of  real  or  personal  estate,  by 
will  or  otherwise,  must  be  brought."  1  Jarm. 
Wills,  217.  By  the  Thelhison  act  (39  &  40 
Geo.  HI.  c  98)  the  maximum  period  during 
which  the  power  of  alienation  could  be  re- 
strained was  lives  in  being  and  21  years  and 
9  months.  Tested  by  that  act,  still  would  thii 
trust  be  Invalid.  We  hold,  however,  that  sec- 
tion 715  of  the  Civil  Code  not  only  applies  to 
trusts  In  personal  property,  but  also  that  It 
shortens  the  period  permitted  by  the  common 
law  to  lives  in  being.  Private  trusts  in  per- 
sonal property  which  suspend  the  power  of 
alienation  must  be  limited,  like  private  trusts 
in  realty,  to  lives  In  being;  and  the  trusts 
here  are  consequently  destroyed  by  the  same 
vice  which  invalidated  those  first  considered. 
"We  have  thus  far  construed  the  trusts  with- 
out noticing  some  objections  urged  by  re- 
spondents against  the  right  of  appellants  to 
be  heard.  Of  those  the  first  is  that  appellants 
are  estopped  from  attacking  the  validity  of 
the  trusts.  No  estoppel  Is  found  against  the 
appellants,  but  the  facts  which  were  claimed 
to  establish  one  are  set  forth  in  the  findings. 
Briefly,  those  facts  are  that  the  widow  and 
child  had  been  receiving  a  family  allowance. 
By  stipulation  It  was  agreed  that  the  order 
of  family  allowance  should  be  vacated,  and 
that  the  executors  would  thereafter  pay  the 
widow  and  child  each  $416.66%  per  month, 
being  at  the  rate  of  5  per  cent,  per  annum 
upon  the  legacies  provided  to  be  paid  in  the 
codicil  to  the  will;  and  the'  amounts  so  paid 
should,  upon  distribution,  be  treated  as  pay- 
ments of  Interest  upon  account  of  said  lega- 
cies. The  court  made  Its  order  In  accordance 
with  the  stipulation.  No  mention  Is  here 
made  of  the  trusts,  and  no  waiver,  express  or 
implied,  of  the  right  to  demand  a  legal  inter- 
pretation of  them  could  thus  arise.  The  lega- 
cies, as  has  been  pointed  out,  were  not  with- 
in the  trusts,  but  were  Independent  and  valid 
bequests.  The  fact  that  under  these  circum- 
stances the  widow  had  elected  to  take  imder 
the  will  would  have  estopped  her  from  deny- 
ing the  validity  of  the  Instrument  as  a  will, 
but  did  not  and  could  not  operate  to  estop 
her  from  In^stlng  upon  a  due  Interpretation 
of  the  Instrument.  Appellants  still- Stand  af- 
firming the  validity  of  the  will  as  a  will,  but 
insist  that  the  trial  court  has  not  correctly  in- 
terpreted some  of  its  provisions.  It  became 
the  duty  (rf  the  court  for  the  first  time  upon 
distribution  to  give  effect  to  the  legal  devises 
and  bequests  of  the  testator,  and  It  could  not, 
even  with  the  consent  of  the  parties,  declare 
valid  trusts  such  as  these  which  are  opposed 
to  the  express  mandate  and  policy  of  the  law. 
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It  is  next  urged  that,  as  the  court  made 
findings  concerning  the  testator's  intent,  and 
deci-eed  distribution  In  accordance  with  these 
findings,  and  as  the  findings  are  not  attacked, 
and  -will  sustain  the  decree,  and  as  "a  volume, 
of  extrinsic  circumstances  bearing  on  the 
question  was  Introduced  without  objection," 
these  appellants  ate  not  in  a  position  to  com* 
bat  the  decree.  But  as  to  this  it  need  only  be 
said  that  it  is  the  duty  of  the  court  In  all 
cases  to  ascertain  the  intent  of  the  testator 
from  the  language  of  the  will,  and  the  occa< 
slons  which  render  parol  evidence  of  circum- 
stances admissible  do  not  here  arise.  Civ. 
Code,  g;  1318,  1340.  The  terms  of  the  wiU 
are  plain  and  unambiguous.  It  may  be  said 
of  all  wills  that  the  testator's  intent  is  to 
make  a  valid  disposition  of  bis  property,  and 
as  to  most  provisions  which  are  deemed  in- 
valid there  is  no  difiiculty  in  arriving  at  bis 
actual  meanlne  and  intent.  But  a  court  is 
not,  therefore,  authorized  to  modify  or  varj 
the  plain  language  of  the  testator,  and  thus 
create  a  new  and  valid  will  for  him,  even  it 
it  were  certain  that  the  testator  would  have 
adopted  the  Interpretation  of  the  court  had 
he  known  his  own  attempt  was  Invalid.  So 
of  the  trusts  decreed  by  the  court  It  may  ba 
said,  as  was  said  in  Coster  y.  Lorlllard,  14 
Wend.  340:  "This  would  approximate  nearer 
to  the  will  of  the  testator  than  any  other  pro- 
posed alteration.  But,  after  a  diligent  inquiry, 
I  have  not  been  able  to  satisfy  myself  that 
there  la  any  principle  or  decision  that  would 
authorize  such  an  Interference.  It  would  be  ar- 
bitrary, and  establish  a  precedent  for  courts, 
not  to  construe  wills  according  to  the  intent 
of  the  testator  as  derived  from  a  considera- 
tion of  the  langauge  used  to  express  It,  but 
to  make  a  will  for  him;  such  an  one  as  we 
undertake  to  presume  he  would  have  made, 
if  advised  that  his  own  was  void  as  against 
law.  This  I  cannot  consent  to  do.  Better 
that  the  intent  of  a  testator  should  fail  in  a 
particular  case  than  that  the  court  should  as- 
sume such  arbitrary  and  undefined  discretion 
over  his  estate.  If  we  cannot  execute  the 
whole  will,  or  some  distinct  and  independent 
portion  of  it,  the  whole  had  better  be  declar- 
ed void.  The  law  makes  a  better  one  than 
will  usually  be  made  by  the  court"  So,  too, 
where  the  language  of  the  provisions  of  a  will 
is  plain  and  unambiguous,  the  courts  are  not 
permitted  to  wrest  it  from  its  natural  import 
in  order  to  save  It  from  ccHidemnation.  Cott- 
man  v.  Grace,  112  N.  Y.  209,  19  N.  E.  839. 

The  determination  that  the  trusts  are  void 
renders  upnecesaary  any  consideration  of  the 
other  points  presented.  The  trusts  being  void, 
It  follows  as  to  the  property  attempted  to  be 
devised  in  trust,  tliat  the  testator  died  Intes- 
tate. It  therefore  descends  to  the  heirs  living 
«t  the  time  of  his  death.  For  the  foregoing 
reasons  the  decree  is  reversed. 

We  concur:  BBATTY,  C.  J.;  McFAR- 
LAND,  J.;  GAKOUTTB,  J.;  HARRISON. 
J.;  TKMPLE,  J.;  VAN  FLEET,  3. 


In   re    WALKERLT'S    ESTATB.    (No.    15,- 
502.) 

(Supreme  Court  of  California.    Sept.  3,  1895.) 

In  bank.  Appeal  from  superior  court,  AlA- 
meda  county;    W.  E.  Greene,  Judge. 

In  the  matter  of  the  estate  of  Wflliam  Walk- 
erly,  deceased.  From  the  declee  of  distribution 
certain  of  the  beneficiaries  appeal.    Affirmed. 

Rodgers  &  Paterson,  for  appellants.  Fred- 
erick E.  Whitney,  H.  O.  Pirebaugh,  B.  B. 
Newman,  Fox,  Kellogg  &  Gray,  BL  W.  Hnt- 
ton,  and  F.  D.  Brandon,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  the 
decree  of  distribution  taken  by  some  of  the 
beneficiaries  under  the  trusts  seeking  modifi- 
cation of  the  decree  in  certain  minor  particulars. 
The  points  raised  are  made  of  no  moment  by 
the  decision  of  this  court  upon  the  appeal  of  the 
widow  and  child  from  the  same  decree  (No. 
15,592,  filed  Sept.  3,  1895,  41  Pac.  772).  The 
modifications  asked  for  are  denied. 


In  re  WALKBRLys  ESTATE.  (S.  P.  &) 
(Supreme  Court  uf  California.    Sept  3,  1895.) 

In  bank.  Appeal  from  superior  court,  Ala- 
meda county;    W.  B.  Greene,  Judge. 

In  the  matter  of  the  estate  of  William  Walk- 
erly,  deceased.  From  the  decree  of  distribution 
certain  beneficiaries  appeal.    Affirmed. 

Rodgers  &  Paterson,  for  appellants.  Fred- 
erick E.  Whitney,  H.  C.  Pirebaugh,  B.  B. 
Newman.  Pox,  Keilogg  &  Gray,  H.  W.  Hnt- 
ton,  and  F.  D.  Brandon,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  by  certain 
beneficiaries  from  the  decree  of  distribution 
entered  in  the  matter  of  said  estate.  The  de- 
cision of  this  court  in  the  appeal  of  the  widow 
and  child  in  the  same  matter  (No.  15,502.  filed 
Sept  3,  1895,  41  Pac.  772),  renders  soperfluons 
any  consideration  of  the  ptrints  here  presented, 
saving  that  it  may  be  said  that  it  was  the 
duty  of  the  court  in  probate,  upon  distribution, 
to  distribute  under  the  will  the  residue  of  the 
estate  to  the  trustees,  upon  the  theory  tiiat  the 
trusts  were  valid.  This  is  what  was  done.  But, 
the  trust  having  been  determined  to  be  void, 
that  attempted  distribution  was,  of  course,  in- 
valid. The  motion  to  dismiss  this  appeal,  while 
in  point  of  fact  perhaps  meritorious,  may  be  de- 
nied under  the  circumstances,  without  injury 
to  the  moving  party.  It  is  denied,  and  the  prop- 
osition of  appellant  that  the  court  had  no  pow- 
er under  the  will  (and  assuming  a  valid  trust) 
to  distribute  to  the  trustees  is  decided  adversely 
to  appellant's  contention. 


In  re  WALKERLT'S  ESTATE.    (S.   F.  6.) 
(Supreme  Court  of  California.    Sept  6,  1885.) 

In  bank.  Appeal  from  superior  court,  Ala- 
meda county;   W.  B.  Greene,  Judge. 

In  the  matter  of  the  estate  of  William  Walk- 
erly,  deceased.  From  orders,  judgments,  and 
decrees  settling  the  final  account  of  the  exec- 
utors certain  beneficiaries  appeal.  Appeals 
dismissed. 

Rodgers  &  Paterson,  for  appellant  Fred- 
erick E.  Whitney,  H.  C.  Flrebaugh.  B.  B. 
Newman,  Fox,  Kellogg  &  Gray.  H.  W.  Hut- 
ton,  and  F.  U.  Brandon,  for  re^ndents. 

PER  CURIAM.  It  appearing  from  the  state- 
ment of  counsel  made  in  open  court  that  his  ao- 
peal  upon  behalf  of  certain  beneficiaries  from 
the  order,  judgment  and  decree  of  the  supe- 
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rior  coart  made  and  elTen  npon  NoTcmber  27, 
1893,  settling  the  final  account  of  the  executors 
of  the  will  in  the  matter  of  the  above-entitled 
estate,  and  his  appeal  from  the  order,  judg- 
ment, and  decree  made  and  given  by  the  supe- 
rior court  upon  August  17,  1892,  settling  the 
final  account  of  the  executors  of  the  will  in 
the  matter  of  the  above-entitled  estate,  hare 
been,  and  each  of  them  is,  abandoned,  and  no 
transcript  upon  these  appeals,  or  either  of  them, 
haying  been  filed  as  required  by  Jaw  and  the 
rules  of  this  court,  it  is  ordered  that  said  ap- 
peals be,  and  each  of  them  is,  hereby  dismissed. 


(108  Cal.  664) 

KOELLING  V.  EUTZ.    (S.  F.  219.) 
(Supreme  Court  of  California.    Sept.  4,  1895.) 

APPBAli  TaKBH  FOS  DBI.AT— DiSMiSSAIi— DAM1.0S8. 

On  motion  to  dismiss  an  appeal,  re- 
spondent's attorney  made  affidavit  that,  prior 
to  giving  notice  of  appeal,  appellant  urged  him 
to  take  less  than  the  amount  of  the  judgment, 
and  said  that,  unless  such  sum  was  accepted, 
an  appeal  would  be  taken,  and  collection  in- 
-defimtely  delayed;  that  delay  was  all  he  want- 
ed; and  that  after  his  refiual,  and  after  no- 
tice of  appeal  was  given,  and  an  undertaking 
filed,  appellant,  through  his  attorneys,  renewed 
the  proposition  to  press  the  appeal  if  the  less 
sum  was  not  accepted.  Appellant  filed  no  tran- 
script, and  did  not  controvert  such  statements. 
Bda.  that  the  appeal  should  be  dismissed,  with 
damages  against  appellant  for  delay. 

Department  1.  Appeal  from  snperlor  cc-urt, 
city  and  county  of  San  Fr&ncisco. 

Action  by  Koelling  against  Rute,  in  wbich 
defendant  appealed  from  a  Judsmcnt  in  fa- 
vor of  plaintiff.  Plaintiff  mufes  to  dismiss 
the  appeal,  and  for  allowance  of  damages. 
Motion  granted. 

John  J.  Roche  and  Isador  Danlelwitz,  for 
appellant.     Otto  Turn  Snden,  for  respondent 

HARRISON,  J.  A  motion  Is  made  to  dis- 
miss the  appeal  fbr  failure  to  file  the  tran- 
script within  the  time  prescribed  by  the  rules 
of  tbls  court,  and  that  the  respondent  be  al- 
lowed damages  upon  the  ground  that  the 
appeal  is  not  taken  in  good  faith,  but  for  the 
purpose  of  hindering  and  delaying  the  plaln- 
tlCC  in  the  collection  of  the  judgment.  In 
support  of  the  latter  part  of  the  motion,  the 
attorney  for  the  respondent  has  filed  an  affi- 
davit stating  tbat  after  the  rendition  of  the 
judgment,  and  prior  to  the  service  of  the  no- 
tice of  appeal,  one  of  the  attorneys  for  the 
defendant  proposed  to  him  that  the  plaintiff 
accept  a  less  sum  than  that  for  which  judg- 
ment had  been  given,  and  informed  him  that, 
onless  snch  less  sum  was  accepted  In  full 
payment,  an  appeal  would  be  taken,  and  the 
plaintiff  delayed  in  the  collection  of  the 
judgment  for  an  indefinite  period.  To  the 
suggestion  tliat  the  time  for  presenting  a  bill 
of  exceptions  or  a  motion  for  a  new  trial  liad 
expired,  and  that  the  appeal  must  be  upon 
the  judgment  role  alone,  which  was  free 
from  error,  the  attorney  replied  that  delay 
was  all  he  wanted,  and  that  the  plaintiff  had 
better  take  a  smaller  sum  at  once  than  the 
full  sum  after  the  disposal  of  an  appeal  and 
Ita  attending  labor  and  trouble;    that  the 


plaintiff  ought  to  accept  a  less  sum  tban  the 
amount  of  the  judgment,  and  avoid  the  de- 
lays that  an  appeal  would  bring;  and  that, 
for  that  reason,  thie  appeal  would,  be  taken 
if  a  less  sum  was  not  accepted.  The  plaiu- 
tlfl's  attorney  declined  to  accept  the  proposi- 
tion, and  notified  the  defendant's  attorney 
that  If  the  appeal  were  taken,  and  not  per- 
fected, he  should  ask  for  damages  against 
the  appellant  for  delay.  .  Thereafter  the  no- 
tice of  appeal  was  taken,  an  undertaking 
given  to  stay  execution,  and  the  appellant, 
through  his  attorneys,  renewed  his  proposi- 
tion to  press  the  appeal  if  the  less  amount 
were  not  accepted. 

The  statements  In  this  affldavit  are  not 
controverted  by  the  appellant,  and  ore  cor- 
roborated by  his  failure  to  file  any  transcript 
In  this  court  As  they  must,  therefore,  be 
taken  as  admissions  by  him  that  they  are 
correct,  the  respondent  is  entitled  to  the 
damages  asked.  Duncan  v.  Orady,  98  Gal. 
552,  34  Pac.  112.  Ibe  appeal  is  dismissed, 
and  the  respondent  is  allowed  $50  damages 
as  a  pert  of  bis  costs  m  ai^eal. 


We      concur:    GAROUTTB, 
FLEBT.  J. 


VAN 


a09  CaL  12) 
WOODWARD  V.  FARIS.    (No.  18,439.) 
(Supreme  Court  of  California.    Sept  5,  1895.) 
Advcrsb  Possesbiost— What  Cosstitutbs — 

QCIETINQ  TllXB. 

1.  Where  a  grantee  of  land  takes  and  holds 
possession  of  land  not  described  in  the  deed, 
claiming  to  own  it,  his  possession  is  adverse, 
though  such  possession  is  under  the  mistaken 
belief  that  the  land  is  within  the  boundaries 
described  in  his  deed.  Smith  v.  Robarts  (Cal.) 
9  Pac.  104,  distinguished. 

2.  Civ.  Code,  i  1007,  provides  that  occupan- 
cy sufficient  to  bar  an  action  to  recover  property 
"confers  a  title  thereto,  denominated  a  title  br 
prescription,  which  is  sufficient  against  all. ' 
Meld,  that  one  who  has  lost  title  to  land  by  ad- 
verse possession  of  another  is  not  entitled  to  a 
decree,  quieting  his  title  to  snch  land,  against  a 
I>erson  in  possession,  who  fails  to  connect  him- 
self with  the  title  of  the  person  who  acquired 
title  by  such  adverse  possession. 

Department  2.  Appeal  from  superior 
court,  Yolo  county;   W.  H.  Grant,  Judge. 

Action  by  George  Woodward,  executor  of 
the  estate  of  Michael  Bemmerly,  deceased, 
against  James  Farls,  to  quii«t  title,  in  which 
there  was  a  judgment  for  plaintiff.  From  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.     Reversed. 

J.  W.  Hughes  and  F.  E.  Baker,  for  appel- 
lant B.  R.  Bush  and  B.  B.  Mering,  for  ap- 
pellee. 

TEMPLE,  J.  This  Is  an  action  brought  to 
quiet  title  by  the  executors  of  M.  Bemmerly, 
deceased.  The  evidence  and  the  findings  of 
the  court  show  that  M.  Bemmerly  and  his 
grantors  were  the  owners  of  the  record  title 
to  the  demanded  premises.  The  findings 
show  that  Michael  Bemmerly,  plaintiff's  tea- 
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tator,  had  owned  the  southeast  quarter  of 
section  33  since  1S66,  and  was  the  owner  at 
the  time  of  bis  death.  But  the  court  also 
found  that  "on  or  about  the  16th  day  of 
April,  ite,  W.  W.  Hannum.  the  defendant's 
predecessor  In  Interest  In  and  to  the  said 
south  half  of  said  section  34  (but  not  includ- 
ing the  lands  described  in  plaintiff's  com- 
plaint), entered  into  possession  of  said  land 
and  premises,  under  claim  of  title  thereto, 
exclusive  of  any  other  right,  founding  such 
claim  upon  a  certain  indenture  of  deed,  bear- 
ing date  the  16th  day  of  April,  1866,  duly 
executed,  acknowledged,  and  delivered  by 
one  Peter  Robinson  to  the  paid  W.  W.  Han- 
num, as  Iieing  a  conveyance  of  said  land 
and  premises;  that,  at  the  time  of  the  exe- 
cution and  delivery  ot  said  deed,  the  said 
Peter  Robinson  did  not  have  poss^ion  of 
the  land  described  in  plaintiff's  complaint, 
or  any  i>art  thereof,  nor  did  he  deliver  pos- 
session of  the  same,  or  any  part  thereof,  to 
said  Hannmn,  at  that  time,  nor  did  the  said 
Hannum  ever,  at  any  time,  take  or  have  pos- 
session of  the  same,  or  any  part  thereof,  un- 
til some  time  between  the  year  1869  and  the 
year  1872  (the  precise  time  not  being  ascer- 
tainable from  the  evidence);  that  in  the 
deed  from  the  said  Robinson  to  said  Hannum 
the  said  lands  were  described  as  the  south 
Iialf  of  section  31;  that  at  said  date,  between 
the  years  1869  &nd  1872,  the  said  Hannum. 
supposing  that  the  true  line  of  said  south 
half  of  section  34  included  therein  the  lands 
described  In  plaintiff's  complaint,  extended 
his  said  line  so  as  to  include  said  lands,  and 
the  said  Michael  Bemmerly,  being  at  that 
lime  alive,  and  also  supposing  that  the  true 
line  of  said  south  half  of  section  34  included 

'  said  lands,  made  no  opposition  thereto;  that, 
in  such  supposition  and  belief,  both  the  said 
Hannum  and  the  said  Bemmerly  were  mu- 
tually mistaken;  that  there  was  never  any 
agreement  of  any  kind  by  and  between  said 

.  Hannum  and  said  Bemmerly  that  such  line 
should  be  the  true  line  between  their  said 
lands,  but  that  the  same  remained  the  bound- 

'  ary  line  between  said  parties,  as  explained 
in  finding  5  herein,  from  said  date  till  the 
commencement  of  this  suit;  that  from  said 
date,  between  the  years  1869  and  1872,  until 
and  including  the  14th  of  October,  1879,  that 
said  Hannum  was  in  quiet,  peaceable,  open, 
notorious,  and  exclusive  occupancy  and  pos- 
session of  said  lands  and  premises,  claiminfi 
title  thereto  as  in  this  finding  expressed,  but 
that  such  possession  and  occupancy  of  said 
Hannmn  was  not  adverte  to  said  Bemmerly ; 
and.  In  truth  and  in  tact,  the  lands  de8crll)ed 
in  plaintiff's  complaint  were  a  part  and  pw- 
tion  of  the  said  southwest  quarter  of  section 
33."  It  was  also  found  that  on  the  14th  day 
of  October,  1870,  defendant  entered  into  pos- 
session of  the  south  half  of  section  34,  and  of 
(he  land  in  controversy,  under  a  deed  from 
W.  W.  Hannum,  conveying  to  him  the  south 
half  of  section  34,  and  has  since  remained  in 
the  occupancy  of  the  demanded  premises; 


but  his  possession  was  not  adverse  to  Michael 
Bemmerly,  and  defendant  did  not  enter  into 
possession  of  said  land  under  such  deeds  as 
being  conveyances  thereof.  Also,  that  since 
1878  Bemmerly  paid  all  the  taxes  which  were 
assessed  upon  the  strip  of  land  in  controver- 
sy. It  was  doubtless  upon  this  ground  that 
the  court  considered  that  defendant's  posees- 
sion  could  not  be  the  foundation  of  any  ad- 
verse right.  The  court  also  found  as  a  fact 
that  the  plaintiffs  cause  x>t  action  was  not 
barred  by  the  statute  of  limitations.  Judg- 
ment having  been  rendered  for  the  plaintiff, 
defendant  moved  for  a  new  trial,  and  now 
appeals  from  an  order  denying  his  motion. 

It  would  seem  to  be  plain  that,  if  Bemmer- 
ly was  the  owner  of  the  disputed  strip  when 
defendant  went  into  possession  of  It,  in  1879, 
defendant  has  not  been  holding  adversely, 
so  as  to  set  the  statute  of  limitations  moving 
in  his  favor,  because  he  has  not  paid  the 
taxes  on  the  land.  Defendant  contends, 
however,  that  Hannum  was  in  possession, 
claiming  adversely,  for  five  years  prior  to 
1878,  when  the  statute  was  passed  which  re- 
quires the  payment  of  taxes  by  one  in  pos- 
session, claiming  adversely  to  the  true  own- 
er, in  order  to  set  the  statute  running;  that, 
such  being  the  case.  Bemmerly  had  no  title; 
and  as  he  must  recover.  If  at  all,  upon  his 
own  title,  and  not  upon  the  weakness  of 
defendant's  title,  his  suit  jnust  fall;  that, 
while  the  court  finds  that  Hannum  did  not 
hold  adversely,  it  finds  facts  which  show  that 
he  did  so  hold;  and  that' the  general  finding 
is  manifestly  an  erroneous  conclusion  from 
the  specific  facts  found.  Since  this  api)eal 
Is  from  an  order  denying  a  new  trial,  and 
there  is  an  exception  that  the  evidence  is 
Insufficient  to  sustain  the  finding  that  plain- 
tlfTs  testator  was  the  owner  of  the  demand- 
ed premises,  if  the  evidence  sustains  the 
finding  of  specific  facta  we  need  not  consider 
whether  the  finding  of  the  ultimate  fact  will 
control  the  finding  of  the  specific  facts  from 
which  It  is  a  conclusion. 

The  first  question,  then,  is,  do  such  facts 
show  that  Hannum's  possession  was  ad- 
verse? All  the  el^uents  of  an  adverse  pos- 
session are  found,  but  It  is  supposed  that  the 
holding  was  not  adverse  because  Hannum 
took  possession  of  the  land  In  dispute,  and 
held  possession  of  It,  claiming  to  own  it,  un- 
der the  mistaken  belief  that  it  was  within 
the  boundaries  of  the  south  half  of  section 
34.  Since,  therefore,  he  dalmed  no  title  to 
any  land  outside  of  section  34,  and  this  was 
not  included  in  that  section,  there  was  lack- 
ing an  essential  element  of  adverse  holding, 
to  wit,  the  claim  of  title.  I  Bnd  some  colw 
for  ti\\a  contention  in  decisions  of  other 
states.  Ross  v.  Gould,  5  Me.  204;  Brown 
V.  Gay,  3  Me.  126.  The  doctrine  has  not. 
however,  obtained  generally,  and  is,  I  think, 
founded  upou  a  fallacy.  Most  cases  of  ad- 
verse possession  which  have  ripened  Into  ti- 
tle cuiumeuced,  I  doubt  not,  In  mistake.  It 
must   be  eltlier   by   mistake  ae  deliberate 
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wrong.  It  is  through  mistake  only  that  one 
can  honestly  claim  to  own  that  which  really 
belongs  to  another.  But  this  discussion  need 
not  be  prolonged,  for  it  is  only  necessary,  to 
set  the  statute  rtmning,  that  the  party  should 
be  in  possession  as  owner.  The  question 
has  been  passed  npon  by  tills  court,  and  there 
is  no  conflict  in  the  decisions.  Siivarer  y. 
Hansen,  77  Cal.  584,  20  Pac.  136;  Grimm 
T.  Curley,  43  Cal.  2S0.  The  reasons  for  the 
rule  are  elaborately  considered  in  Pearce  t. 
French,  8  Conn.  439.  See,  dlso,  Bunce  t. 
Bidwell,  43  Mich.  542,  5  N.  W.  1023. 

The  case  of  Smith  v.  Robarts  (Cal.)  9  Pac 
104;  Is  not  in  conflict  with  this  position.  If 
Hannnm  Iiad  made  his  indosure,  not  claim- 
ing that  his  fences  were  upon  the  line,  but 
expecting  to  move  them  to  the  true  line  when 
it  should  be  determined,  he  would  not,  in 
that  case,  be  claiming  adversely,  and  the 
statute  would  not  run.  In  all  the  cases  cited 
by  the  respondent  upon  this  point  it  appears 
ttiat  the  party  did  not  claim  tliat  his  fence 
was  upon  the  true  line,  but  admitted,  at 
least,  that  he  was  uncertain  as  to  his  bound- 
ary. In  such  cases  the  parties  may  agree 
npon  a  line  which  shall  be  the  boundary, 
whether  right  or  wrong;  but  if  one  of  the 
coterminous  owners  takes  possession,  and 
claims  title  to  the  extent  of  his  possession, 
he  holds  adversely,  although  he  was  induced 
to  locate  his  possession  through  a  mistake  as 
to  the  boundary.  If  this  be  so,  then  Han- 
num.  by  adverse  holding,  acquired  a  perfect 
title  to  the  demanded  premises.  Arrington 
V.  Liiscom,  34  Cal.  365;  Cannon  v.  Stockmon, 
36  CaL  540;  Williams  v.  Sutton,  43  Gal.  65; 
Langford  v.  Poppe,  56  Cal.  73;  Civ.  Code, 
J  1007.  But  when  Hannum  conveyed  to  de- 
fendant he  simply  described  the  south  half 
of  section  34,  which  does  not  include  the 
land  in  controversy.  Respondent,  therefore, 
contends  that,  as  defendant  has  not  connect- 
ed himself  with  Hannum's  title,  be  cannot 
claim  the  benefit  of  any  right  which  Han- 
num may  have  acquired.  There  is  some 
plausibility  in  this  contention,  arising  from 
the  fact  that  It  has  been  constantly  held  that 
the  defense  of  the  statute  is  a  personal  priv- 
ilege, and  is  waived  unless  pleaded.  And  it 
has  been  hinted  that  no  title  Is  acquired  by 
limitation,  but  that  the  bar  is  merely  a  stat- 
utory estoppel.  Grant  v.  Burr,  54  Cal.  300. 
Whatever  may  have  been  the  correct  view 
under  the  former  condition  of  things,  there 
can  be  no  doubt  under  the  Code.  Section 
1007  provides  that  occupancy  sufficient  to 
bar  an  action  to  recover  property  "confers  a 
tltie  thereto,  denominated  a  title  by  pre- 
scription, which  is  sufficient  against  all." 
No  title  can  be  better  or  more  absolute  than 
that.  If  this  be  so,  then  the  estate  of  Bem- 
merly  has  no  title  to  the  land  In  controversy, 
and  is  not  entitled  to  a  decree  quieting  its 
title  thereto. 

It  Is  not  necessary  here  to  discuss  the  rule 
of  pleading  which  requires  a  party  claiming 
title  by  limitations  to  plead  it,  when.  If  he 


derived  his  title  from  any  other  source,  he 
might  avail  himself  of  It  without  a  special 
plea,  and  without  stating  the  source  of  his 
title.  That  rule  Is  a  survival  from  a  differ- 
ent condition,  or  prevails  because  no  pains 
have  l>een  taken  to  discriminate  between  ac- 
tions to  recover  land  and  actions  to  enforce 
personal  obligations.  If  that  rule  prevails 
still,  a  title  acquired  by  limitations  Is  as  good 
as  any  other  titie,  only,  to  avail  himself  of  it 
as  conferring  a  right,  a  party  must  specially 
plead  it. 

This  appeal  is  only  from  the  order  refusing 
a  new  trial,  and  we  cannot  change  the  Judg- 
ment to  make  it  consistent  with  the  find- 
ings. The  Judgment  is,  therefore,  reversed, 
and  a  new  trial  ordered. 


We    concur: 
SHAW,  J. 


McFARLAND,  J.;  HEN- 


(109  Cal.  86) 
STEPHENS  et  al.  v.  SOUTHERN  PAC.  00. 

(No.  18,369.) 
(Suoreme  Court  of  California.    Sept  7,  1895.) 
CoxTRAOTS — Public  Poliot— Limitino  Liability. 

1.  A  stipulation,  in  a  lease  by  a  railroad 
company,  exempting  the  lessor  from  liability 
for  damages  by  fire  to  the  lessee's  property 
caused  by  the  lessor's  locomotives,  or  other- 
wise, is  not  void  as  against  public  policy. 

2.  A  contract  that  is  valid  when  made  is  ' 
not  affected  by  a  change  in  pnblic  policy  of  the 
state. 

Department  1.  Appeal  from  superior  court, 
Tulare  county;    W.  A.  Gray,  Judge. 

Action  by  R.  K.  Stephens  and  others 
against  the  Southern  Pacific  Company  to  re- 
cover damages  for  the  value  of  property  de- 
stroyed through  defendant's  negligence. 
Plaintiffs  Iiad  Judgment,  and  defendant  ap- 
peals.   Reversed. 

Foshay  Walker,  for  appellant  Vap  Ness 
&  Redman,  for  respondents. 

GAROUTTE,  J.  The  plaintiff  Stephens 
was  the  owner  of  a  certain  warehouse  situ- 
ated upon  land  adjoining  the  defendant's  de- 
pot grounds  In  the  town  of  Hanford,  Cal. 
The  satd  land  was  held  by  Stephens  under  a 
lease  from  the  defendant.  One  of  the  coven- 
ants of  said  lease-  was  as  follows:  "And  it  is 
further  agreed  that  the  said  party  of  the 
first  part  (defendant]  shall  not  be  responsible 
for  any  damage  caused  by  fire,  whether  from 
railroad  engines  or  from  the  buildings  of  the 
said  party  of  the  first  part,  or  by  flres  caused 
from  any  other  means,  but  the  risk  and  dam- 
age, from  whatever  source,  shall  be  alone 
sustained  by  the  said  party  of  the  second 
part  [Stephens]."  Upon  August  8,  1891,  and 
while  said  lease  was  in  force,  the  said  ware- 
house was  destroyed  by  flre  which  iiad  been 
kindled  by  defendant's  employes  upon  ad- 
joining land  for  the  purpose  of  burning  the 
dry  grass,  rubbish,  etc.,  thereon.  At  the  time 
of  said  flre,  the  plaintiff  Stephens  was  carry- 
ing Insurance  on  said  warehouse,  in  the  two- 
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Insarance  companies,  plaintiffs,  In  the  earn  of 
$9,000.  The  insurance  was  paid)  and  this  ac- 
tion was  brought  by  the  insurers  and  insured 
Jointly  to  recoyer  from  the  defendant  the 
value  of  the  premises  so  destroyed.  The  ver- 
dict and  Judgment  were  for  the  plaintiffs, 
from  which  Judgment,  and  from  a  subsequent 
order  denying  its  motion  for  a  new  trial,  the 
defendant  has  appealed. 

The  trial  court  held  the  foregoing  provision 
of  the  contract  of  lease  void,  as  against  pub- 
lic policy,  and  our  attention  shall  be  address- 
ed to  the  consideration  of  that  question,  for, 
as  we  view  the  case,  a  solution  of  it  is  de- 
termlnatlre  of  the  litigation.  The  fact  that 
the  defendant  Is  a  common  carrier  has  no 
place  in  the  case.  The  rlght«  of  parties  deal- 
ing with  common  carriers,  and  the  duties  of 
common  carriers  towards  parties  with  whom 
they  deal,  and  towards  the  public  in  general, 
are  elements  foreign  to  any  question  here  in- 
volved. At  that  time  it  was  not  dealing  with 
plaintiff  Stephens  as  a  common  carrier,  nor 
was  Stephens  contracting  with  it  upon  any 
such  understanding  or  hypothesis.  As  far  as 
this  transaction  was  concerned,  the  i)artie8, 
when  contracting,  stood  upon  common  gronnd, 
and  dealt  with  each  other  as  A.  and  B.  might 
deal  with  each  other  with  reference  to  any 
private  business  undertaking.  It  follows  that 
all  those  principles  of  law  denying  or  re- 
'Stricting  the  right  of  common  carriers  to 
limit  their  legal  liabilities  for  damages  aris- 
ing from  injury  to  person  or  property  stand 
upon  a  different  plane,  and  are  not  controlling 
here. 

Is  this  provision  of  the  contract  void  as 
against  public  policy?  That  the  principle  of 
law  involved  is  an  original  one,  as  applied  to 
the  present  state  of  facts.  Is  apparent  when 
we  consider  that  but  a  single  case  has  been 
found  directly  in  point,  although  it  is  evident 
from  the  argument  that  counsel  upon  both 
^des  have  very  industriously  sought  for  prec- 
edents. This  provision  of  the  contract  is  de- 
clared by  respondents  to  be  opposed  to  public 
policy,  in  this:  That  it  has  a  tendency  to 
lessen  the  amount  of  care  that  defendant 
would  exercise,  both  in  the  selection  and  op- 
eration of  Its  machinery,  and  in  the  general 
conduct  of  its  business,  through  its  employee, 
in  respect  to  the  control  of  .fire,  the  element 
here  Involved.  That  the  undoubted  effect  of 
a  contract  exempting  a  party  from  damages 
flowing  from  his  negligent  use  of  fire  is  to 
increase  the  chances  of  conflagration,— that 
Is,  one  who  is  protected  by  an  agreement 
against  the  results  of  his  carelessness  in  this 
respect  will  not  take  the  same  care  as  he  oth- 
erwise would,— and,  therefore,  carelessness  oc- 
casioned and  caused  by  the  agreement  in- 
creasing the  probabilities  of  conflagrations, 
injuriously  operates  upon  the  Interests  of  the 
public  at  large. 

The  foregoing  line  of  reasoning  Is  Ingeni- 
ous, but  we  cannot  indorse  it  as  sound  In  law. 
It  has  been  well  said  that  public  policy  is  an 
unruly  horse,  astride  of  which  you  are  car^ 


ried  into  unknown  and  uncertain  paths,  and 
here  that  horse  would  be  carrying  us  beyond 
all  limits  ever  reached  before,  if  respondents' 
position  should  meet  with  our  approval. 
While  contracts  opposed  to  morality  or  law 
should  not  be  allowed  to  show  themselves  in 
courts  of  Justice,  yet  public  p<dlcy  requires 
and  encourages  the  making  of  contracts  by 
competent  parties  upon  all  valid  and  lawful 
considerations,  and  courts,  recognizing  this, 
have  allowed  parties  the  widest  latitude  in 
this  regard;  and,  unless  it  is  entirely  plain 
that  a  contract  Is  violative  of  sound  public 
policy,  the  court  will  never  so  declare.  "The 
power  of  the  courts  to  declare  a  contract  void 
for  being  in  contravention  of  sound  public 
policy  is  a  very  delicate  and  undefined  power, 
and,  like  the  power  to  declare  a  statute  un- 
constitutional, should  be  exercised  only  in 
cases  free  from  doubt"  Richmond  v.  Rail- 
way Co.,  26  Iowa,  191.  "Before  a  court 
should  determine  a  transaction  which  has 
been  entered  Into  in  good  faith,  stipulating 
for  nothing  that  is  malum  in  se,  to  be  void, 
as  contravening  the  policy  of  the  statute,  it 
should  be  satisfied  that  the  advantage  to  ac- 
crue to  the  pubUc  for  so  holding  is  certain 
and  substantial,  not  theoretical  or  proble- 
matical." Kellogg  V.  LArUn,  3  Pin.  125. 
"No  court  ought  to  refuse  its  aid  to  enforce 
a  contract  on  doubtful  and  uncertain  grounds. 
The  burden  is  on  the  defendant  to  show  that 
its  enforcement  would  be  in  violation  of  the 
settled  public  policy  of  this  state,  or  injurious 
to  the  morals  of  its  people."  Swann  v.  Swann, 
21  Fed.  299. 

Turning  our  attention  to  this  pn>Tisi<m  of 
the  lease,  let  us  concede,  for  present  par- 
poses  only,  this  covenant  to  be  oj^Kwed  to 
the  p<dlcy  of  the  law,  if  its  results  are  fairly 
and  truly  stated  by  respondents.  But  we  de- 
ny that  such. results  would  fcdlow.  Respond- 
ents' argument  is  that  the  inevitable  and 
necessary  tendency  of  the  covenant  is  to  re- 
duce in  some  appreciable  degree  the  quantum 
of  care  exercised  by  the  defendant  in  gruard-  ' 
ing  against  the  destruction  of  the  property  of 
the  public  by  fire.  Not  the  warehouse  of  the 
plaintiff  Stephens,  for,  as  between  him  and 
the  defendant  considered  alone,  there  can 
be  no  question  as  to  the  validity  of  the  con- 
tract under  consideration.  It  is  the  rights  and 
interests  of  the  public  which  it  is  claimed  are 
infringed  upon,  and  a  trespass  upon  their  In- 
terests and  rights  must  be  shown,  or  a  caae 
of  the  present  character  is  a  total  stranger  to 
any  question  of  public  policy. 

Were  the  dangers  and  risks  to  the  public 
as  to  the  destruction  of  its  property  by  fire 
in  any  degree  istcreased  by  the  aforesaid 
covenants?  Answering  respondents'  argu- 
ment by  a  like  argument  we  say,  "No."  It 
may  be  conceded  that  the  covenant  had  the 
effect,  as  to  plaintiff's  warehouse,  to  lessen 
defendant's  care  in  guarding  against  fire,  but, 
as  defendant's  care  lessened,  the  owner's  care 
proportionately  Increased.  Knowing  that  the 
defendant  was  al^qolntely  abaotved  from  any 
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legal  responsibility  for  Its  destruction  by  Are, 
-we  most  assume  that  plaintiff  Stephens,  the 
owner,  In  the  protection  of  his  building  from 
the  negligence  of  the  defendant's  acts,  exer- 
cised a  degree  of  Care  commensurate  with  the 
dangers  that  surrounded  It;  for  it  cannot  be 
gailiaald  that  a  man  of  ordinary  business 
understanding,  having  bartered  away  any 
right  of  action  for  damages  for  destruction 
of  his  property  by  fire  which  might  thereafter 
accrue  from  defendant,  would  increase  his 
care  and  watchfulness  In  preserving  his  prop- 
erty from  such  destruction.  We  think  it  must 
be  assiuned  that.  In  proportion  as  the  amount 
of  care  exercised  by  defendant  in  the  protec- 
tion of  this  property  from  Are  decreased,  the 
amount  of  care  exercised  by  plaintiff  in  its 
protection  increased.  Having  sold  his  reme- 
dy for  damages  in  case  of  flre,  it  behooved  him 
to  be  ever  on  the  alert  In  the  protection  of  his 
property.  Under  any  aspect  of  the  case,  this 
question  Is  only  ma^rial  in  view  of  the  con- 
tingency of  a  spreading  of  the  conflagration 
from  the  warehouse  of  plaintiff  to  the  prop- 
erty of  the  public  In  general,  for  the  whole 
argument  concedes  that,  if  the  danger  and 
risk  by  Are  to  the  property  of  the  public  are 
not  Increased,  then  there  is  nothing  whatever 
in  the  contention.  And  thus  it  Is  again  made 
apparent  to  what  distant  and  untrodden  paths 
that  unruly  horse,  public  policy,  will  carry 
you,  unless  he  be  guided  by  a  steady  hand 
and  a  strong  rein. 

The  remaining  qaestlon  presents  itself:  Is 
the  result  of  this  covenant  necessarily  to 
lessen  the  degree  of  care  formerly  exercised 
by  the  defendant  towards  the  property  of  the 
public,  and  wMch  the  law  ever  enjoins  upon 
it  to  exercise?  In  other  words,  are  the  prob- 
abilities of  the  destruction  of  the  property 
of  the  public  by  flre  communicated  by  de- 
fendant—not via  the  warehouse  of  plaintiff, 
but  directly  communicated— increased  by 
reason  of  this  covenant  in  the  lease?  It  Is 
argued  that,  defendant's  losses  by  flre  aris- 
ing from  Its  negligence  being  materially  re: 
duced  if  a  large  number  of  these  contracts 
ware  outstanding,  It  would  necessarily  be- 
come careless  In  the  selection  of  Its  servants, 
and  neglectful  and  over-economical  in  the 
selection  of  modem  machinery,  and  thus  the 
dangers  to  the  public  from  conflagration  would 
be  multiplied.  We  do  not  see  that  such  re- 
sult would  follow.  It  must  be  borne  In 
mind  that  the  lessees  of  defendant  under 
these  contracts  are  no  part  of  the  public. 
I^Iach  one  of  them  has  sold  his  right  as  one 
of  the  public,  and  is  not  in  a  position  to  com- 
plain as  to  the  burdens  cast  upon  him  as  an 
iodividuaj.  The  public  here  are  the  people 
holding  no  leases.  The  defendant  in  this 
case  not  only  owes  the  public  the  same  duty 
after  the  execution  of  the  lease  that  it  did 
before,  but  there  is  no  reason  In  the  world 
why  it  would  not  perform  that  duty  in  tho 
same  way  as  it  had  done  in  the  past,  how- 
ever careful  or  neglectful  that  performance 
might  be.  ..Why  would  not  this  be  so?  For 
v.4lP.no.7— 50 


the  public  had  the  same  rights  and  the  same 
remedies  against  the  defendant  after  as  be- 
fore the  execution  of  the  lease,  and,  like- 
wise, the  defendant  was  liable  for  damages 
La  the  same  amount,  upon  the  same  property, 
and  upon  the  same  facts.  It  thus  appears 
that  the  contract  In  no  way  changed  the  re- 
lations and  conditions  existing  between  the 
defendant  and  the  public;  and,  such  being 
the  fact,  no  reason  exists  for  a  change  upon 
Its  part  In  the  manner  of  the  conduct  of  its 
business.  While  it  is  true  that  the  making 
of  this  conntract  withdrew  plaintiff  as  one 
of  the  public,  and.  It  may  be  said,  thereby 
reduced  the  proportions  of  the  public  to  that 
extent,  still  it  would  seem  the  refinement  of 
absurdity  to  hold,  for  such  reason,  that,  the 
public  being  reduced,  the  care  exercised  by 
defendant  towards  the  public  would  be  le- 
duced  pro  tanto. 

The  late  case  of  Grlswold  v.  Railway  Co. 
(Iowa)  57  N.  W.  843,  In  its  facts  is  fuUy  ana- 
logous to  the  case  at'  bar,  and,  upon  a  re- 
hearing and  reargument,  a  similar  covenant 
in  a  lease  was  sustained,  as  in  no  manner 
contravening  public  policy.  Especially  is 
this  case  valuable  as  precedent  when  we 
pause  to  consider  the  stringent  provisions  of 
the  Code  of  that  state  In  dealing  with  t'je 
liability  of  common  carriers  for  damages  to 
property  arising  from  flre  and  other  causes. 
And  doubly  so  in  view  of  the  further  salient 
fact  that  the  lease  in  that  case  upon  its  face 
appears  to  indicate  that  beneflts  to  the  lessor 
In  Its  capacity  as  a  common  carrier  would 
accrue  by  reason  of  the  making  thereof. 
These  matters  are  not  found  in  the  case  at 
bar,  and,  to  that  extent,  the  case  occupies 
much  broader  ground  than  we  are  required 
here  to  take.  The  dissenting  opinion  of  the 
learned  chief  Justice  is  based,  to  some  ex- 
tent at  least,  upon  these  provisions  of  .he 
Iowa  Code,  and  the  further  claim  that  tne 
railroad  company  was  acting  in  its  capacity 
as  a  common  carrier  In  making  the  lease,— 
conditions  which,  we  have  already  suggest- 
ed, do  not  surround  us  her&  The  remaining 
objection  of  the  learned  chief  Justice  to  the 
validity  of  the  Judgment  ordered  by  the  ma- 
jority of  that  court  is  in  line  with  these  re- 
spondents' contention,  and,  we  think,  un- 
sound. 

Farmer  A.  is  in  the  habit  of  burning  his 
stubble  field  In  the  fall  of  the  year.  B. 
leases  from  him  a  small  portion  of  his  farm, 
for  storage  or  residence  purposes,  there  be- 
ing a  clause  in  the  contract  similar  to  the 
one  here  Involved.  Fanner  A.,  In  burning 
his  stubble,  allows  the  flre  to  escape  from 
his  control,  and  B.'s  property  is  destroyed. 
Or  A.  is  the  owner  of  a  powder  factory,  and 
leases  to  B.  an  adjoining  tract  of  land.  This 
exemption  damage  covenant  is  placed  in  the 
lease.  The  powder  plant  explodes,  and  B.'s 
property  Is  destroyed.  These  illustrations  - 
In  principle  are  parallel  with  the  case  at 
bar.  Both  the  farmer  and  the  factory  own- 
er owed  the  duty  to  the  public  of  exervisins 
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a  certain  degree  of  care,  one  In  burning  his 
stubble  field,  the  otber  In  carrying  on  bis 
factory.  If  this  covenant  In  the  present 
case  bad  the  effect  to  lessen  the  degree  of 
care  exercised  by  defendant.  It  had  the  same 
effect  In  the  lease  of  the  farmer  and  the 
powder  man.  If  the  risks  and  dangers  to 
the  property  of  the  public  from  fire  were  In- 
•treased  In  this  case  by  rea8<m  of  the  cov- 
enant, they  were  likewise  Increased  In  those 
oases.  Yet  it  would  seem  a  gross  trespass 
upon  the  rights  of  parties  to  make  contracts 
to  hold  the  covenant  void,  as  against  the 
policy  of  the  law,  in  the  hypothetical  cases 
cited.  To  hold  that  the  Interests  of  the  pub- 
lic were  of  such  gravity,  and  were  so  Inter- 
woven Into  such  a  contract,  as  to  vitiate  the 
contract,  would  carry  us  far  beyond  any  prin- 
ciple of  law  yet  recognized  by  courts  or  law 
writers. 

If  the  doctrine  enanclated  by  respondent 
be  sound,  then  a  muUjtude  of  contracts,  cov- 
ering many  and  diverse  subjects,  and  which 
are  being  entered  into  every  day  of  the 
world,  and  recognized  and  acted  upon  both 
by  parties  and  courts,  must  fall  to  the 
ground.  As  a  striking  example,  the  ordina- 
ry contract  of  fire  insurance  cannot '  stand 
the  test,  for  it  cannot  be  gainsaid  that  such 
a  contract  necessarily  has  the  tendency  to 
lessen  the  care  which  the  owner  would  otb- 
wise  exercise  in  the  protection  of  lUs  prop- 
erty from  flre.  Upon  respondents'  line  of 
argument,  such  owner  owes  a  duty  to  the 
public,  possibly  In  the  protection  of  his  own 
property  from  flre,  certainly  in  the  protec- 
tion of  the  property  of  the  public,  and,  if  his 
rare  is  lessened  in  the  performance  of  that 
duty  by  reason  of  the  contract  of  insurance, 
then,  surelr,  the  dangers  and  risks  to  the 
property  of  the  public  are  Increased.  Yet, 
notwithstanding  this  reasoning,  courts  eveiy- 
vvhere  have  upheld  this  class  of  contracts, 
and  repelled  all  assaults  npon  them  as  being 
opposed  to  the  policy  of  the  law.  While  it 
may  not  be  found  In  the  contract  itself  that 
I  he  negligence  of  the  owner  in  causing  the 
Hre  shall  be  no  bar  to  a  recovery,  it  has  been 
lield  always  and  everywhere  that  such  Is  the 
law,  even  in  the  absence  of  express  stipula- 
tion to  that  end;  and  an  express  stipulation 
Inserted  in  the  contract  In  accordance  with 
the  general  principle  would  certainly  in  no 
wise  weaken  the  doctrine.  As  sustaining 
this  general  principle,  see  Insurance  C!o.  T. 
Coulter,  3  Pet  222;  Insurance  Co.  r.  Law- 
rence, 10  Pet  507;  Waters  v.  Insurance  Co., 
U  Pet  213;  Liverpool  Steam  Co.  v.  Phenix 
Ina.  Co.,  129  U.  S.  438,  9  Sup.  Ct  469. 

Let  us  look  at  another  class  of  contracts 
which  have  been  sustained  by  the  courts, 
but  sustained  wrongfully.  If  the  soundness 
of  the  argument  advanced  by  respondents 
can  be  maintained.  Courts  luive  sustained 
contracts,  made  by  common  carriers  with 
Insurance  companies,  whereby  property  un- 
der tbcdr  control  and  In  transit  has  been  in- 
sured acainst  negligence  of  their  employes. 


California  Ins.  Co.  r.  Union  Compress  Co., 
133  U.  S.  387,  10  Sup.  Ct  365;  Phoenix  Ins. 
Co.  V.  Brie  Transp.  Co.,  117  U.  &  312,  6  Sup. 
Ct  750,  1176.  Following  resp<Hid«its'  line 
of  argument  surely  such  contracts  would 
have  a  tendency  to  lessen  the  care  otherwise 
exercised  by  common  carriers  In  the  trans- 
portation of  goods,  and  would  thereby  tres- 
pass upon  the  rights  of  the  public,  and,  so 
trespassing,  would  render  void  all  contracts 
of  that  character.  But  the  courts,  after  care- 
ful Investigation,  bave  arrived  at  a  ccmtrary 
conclusion. 

.  To  support  the  invalidity  of  tbia  contract 
counsel  rely  upon  an  act  of  the  legislature, 
found  In  the  Statutes  of  1891  (page  473). 
which  declares  a  party  guilty  of  a  misde- 
meanor who  starts  fires  In  certain  localities 
(without  first  taklDg  certain  precautious), 
whereby  the  property  of  an  adjoining  or 
contiguous  owner  Is  injiu^d,  damaged,  or  de- 
stroyed. If  for  no  other  reason,  this  act 
of  the  legislature  cannot  be  relied  upon  tc 
assist  respondents'  case,  for  It  was  passed 
subsequent  to  the  making  of  the  contract, 
and,  if  the  contract  was  valid  when  made, 
no  subsequent  act  of  the  legislature  can  ren- 
der it  invalid.  It  Is  laid  down  as  an  elemen- 
tary principle  in  Greenhood  on  Public  Policy 
that,  if  a  contract  conform  to  the  public  pol- 
icy of  the  state  when  made,  a  change  in  pub 
lie  policy  will  not  avoid  it 

We  conclude  that  the  line  of  reasoning  In- 
dulged In  by  respondents  to  support  the  in- 
validity of  this  contract  is  more  specious 
than  sound;  that  the  interests  of  the  publir 
in  the  contract  are  more  sentimental  tbar 
real;  and  that  such  a  contract  violates  no 
statute,  conflicts  with  no  principle  of  law. 
and  in  no  way  Infringes  upon  public  policy. 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  reversed,  and  the  cause  re 
manded. 

We  concur:  VAN  FLEET,  J.;  HARRI 
SON,  J. 


(109  Cftl.  9«> 
KINO  et  al.  r.  SOUTHERN  PAO.  CO.    (No 

18.370.) 

(Supreme  Court  of  Oalifomla.    Sept  7,  1895.' 

Railroad  Companibs— Liabilitt  op  Lesseb— Lim- 

ITINS  Liabilitt— FiBBS — Damaobs. 

1.  Defendant  railway  company  leased  cer 
tain  property,  with  a  stipulation  that  defendant 
should  not  be  liable  for  damage  by  fire  caused 
bv  its  locomotives  or  otherwise.  PlaintifF  wm 
an  employs  of  the  lessee,  and  had  goods  of  his 
own  stored  in  the  lessee's  warehouse,  which 
were  destroyed  by  fire  caused  by  defendant's 
negligence.  Jldd,  that  the  fact  that  plaintiff 
had  knowledge  of  said  stipalation  in  the  lease 
woald  not  exempt  defendant  from  liability. 

2.  In  an  action  for  the  value  of  goods  de- 
stroyed through  defendant's  negligence,  an 
instruction  directing  the  jury,  if  they  fonnd  for 
plaintiff,  to  assess  his  damagea  at  a  certain 
sum,  with  interest  from  the  date  of  the  fire, 
was  erroneous,  as,  under  Civ.  Code,  {  3288. 
providing  that  in  "an  action  for  breach  of  an 
obligation  arising  from  contract  interest  may 
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be  trivec  in  the  discretion  of  the  jury,"  the 
nnestjon  of  interest  should  have  been  left  to  the 
jury. 

Pepartment  1.  Appeal  from  superior  court, 
Tulare  county;  William  W.  Cross,  JUdge. 

Action  by  Charles  King  and  others  against 
the  Southern  Pacific  Comimny  to  recover  the 
ralue  of  goods  destroyed  through  defendant's 
negligence.  Plaintiffs  had  Judgment,  and  de- 
fendant appeals.     Reversed. 

Fo^ay  Walker,  for  appellant  Van  Ness 
&  Redman,  for  respondents. 

GAROUTTE,  J.  In  an  action  entitled 
Stephens  v.  Southern  Pac.  Co.  (No.  18,309; 
this  day  decided)  41  Pac.  783,  damagea  were 
sought  to  be  recovered  from  this  defendant 
for  the  destruction  of  a  certain  ■warehouse 
by  Are  engendered  by  the  negligence  of  de- 
fendant. The  plaintiff  and  respondent  King, 
in  this  case,  had  charge  of  this  warehouse, 
as  tlie  Ageaat  of  Stephens,  the  owner,  at  the 
time  of  the  fire,  and  now  seeks  to  recover 
from  defendant  damages  for  the  destruction 
by  that  fire  of  certain  property  belonging  to 
him,  and  then  stored  in  said  warehouse. 
Judgment  went  against  defendant,  and  this 
Is  an  appeal  from  such  Judgment,  and  from 
an  order  denying  the  motion  for  a  new  trial. 

At  the  trial  defendant  offered  to  prove  that 
the  plaintiff  King  had  actual  notice  of  the 
covenant,  in  the  lease  to  Stephens,  exempt- 
ing defendant  from  liability  for  property  de- 
stroyed by  fire,  which  covenant  we  have  con- 
sidered at  length  in  the  above-mentioned  case 
of  Stephens  v.  Southern  Pac.  Co.  Under  ob- 
jection, defendant  was  not  allowed  to  make 
the  proof,  and  the  ruling  of  the  court  in  this 
regard  forms  the  main  ground  for  the  pres- 
ent appeal.  Was  the  auestion  of  plaintiffs 
knowledge  of  the  existence  of  such  a  cove- 
nant material  to  the  merits  of  this  litigation? 
We  fall  to  see  Us  materiality.  It  is  not  nec- 
essary to  determine  the  length  and  breadth 
of  this  covenant,  for,  of  itself.  It  could  in  no 
way  bind  third  parties.  Whatever  liabilities 
Stephens  assumed  thereunder  were  a  matter 
solely  with  him  and  the  defendant  And  the 
defendant's  primary  liability  to  third  parties 
was  the  same  after  as  before  the  making  of 
such  a  lease.  Conceding  that  all  property 
stored  in  the  warehouse,  as  between  the  par- 
ties to  the  lease,  was  the  property  of  Ste- 
phens, yet,  as  to  third  parties,  such  conten- 
tion avails  defendant  nothing.  Plaintiff 
King,  as  the  agent  of  Stephens,  received 
goods  in  8t(»age,  and  we  do  not  see  that  he 
can  be  in  a  different  position  by  reason  of 
having  stored  his  own  goods  therein  than 
though  he  had  received  upon  storage  the 
goods  of  other  parties.  These  goods  were 
not  stored  by  King  as  Stephens'  goods,  but 
mther  by  Stephens,  through  his  agent  as 
King's  goods.  King's  agency  would  seem 
to  be  an  immaterial  element  in  the  case,  and 
no  principle  of  law  Is  cited  that  would  bar  a 
recovery  tn»u  the  defendant,  for  the  destruc- 
tion of  goods  arising  from  its  negligence,  by 


any  person  storing  goods  in  the  warehouse 
under  contract  with  the  owner.  The  ques- 
tion of  notice  as  to  this  covenant  would  be 
immaterial,  as  a  matter  in  which  third  parties 
had'  no  interest  Iiet  us  suppose  a  party 
storing  goods  had  notice  of  the  lease  in  this 
particular.  It  would  put  him  uiton  notice  of 
what  ?  Why,  simply  that  by  the  lease,  in  its 
widest  possible  sense,  Stephens  would  indem- 
nify the  defendant  against  any  loss  from  the 
destruction  by  fire  of  property  situated  upon 
the  leased  land,— a  matter  certainly  of  no  in- 
terest or  moment  to  a  party  contemplating  a 
storage  of  ills  goods  in  the  warehouse.  Ste- 
phens could  not  recover  for  the  destruction  of 
his  warehouse,  or  his  property  stored  therer 
In,  nor  eould  his  lessee,  having  notice  of  the 
covenant  Thomas  v.  Railroad  Co..  82  Mo. 
538;  Nolon  v.  Railroad  Co.,  23  Mo.  App.  353. 
But  plaintiff  King  occupied  no  such  position. 
He  was  no  lessee.  No  rights  or  interests 
ever  passed  to  him  under  the  lease,  and  be 
was  in  no  sense  in  privity  with  Stephens. 
His  right  to  recover  grows  out  of,  and  is 
based  upon,  the  fact  that  he  was  lawfully 
entitled  to  store  his  goods  in  the  -warehouse, 
without  any  regard  to  the  exemption  clause 
of  the  lease  made  by  the  owner,  and  that, 
while  so  stored,  they  were  destroyed,  through 
the  negligence  of  the  defendant's  employes. 
The  cases  relied  upon  to  support  appellant's 
contention  t&ll  short  of  the  mark.  McCoy 
y.  Railway  Co.,  94  Cal.  5G8,  29  Pac.  1110,  is 
based  upon  a  section  of  the  Civil  Code,  and 
must  be  read  in  the  light  of  that  section.  If 
the  plaintiff  in  that  case  had  been  a  tenant 
of  the  Boyds,  without  notice  as  to  their  agree- 
ment with  defendant  regarding  the  opening 
in  the  fence,  then  the  doctrine  of  the  Mis- 
souri cases  above  cited  would  probably  have 
been  applicable,  and  a  recovery  sustained; 
but  the  status  of  plaintiff  was  held  to  be  that 
of  a  mere  licensee  of  the  Boyd  Bros.,  they 
being  at  all  times  in  the  actual  possession  of 
the  land,  and,  for  the  purposes  of  the  statute 
heretofore  referred  to,  the  owners  thereof. 

The  court  gave  the  Jury  the  following  in- 
struction: "If,  from  the  evidence,  you  are 
satisfied  that  the  plaintiff  King  had  in  the 
warehouse  and  addition  thereto,  referred  to 
in  the  testimony  as  'Blum's  Warehouse,'  the 
property  testified  to  by  him;  and  that  the 
value  of  said  property  was,  at  the  time  of 
its  destruction  by  fire,  of  the  value  testified 
to  by  him;  and  that  said  fire  and  the  de- 
struction of  said  property  was  cause!  by  tlie 
negligence  of  the  defendant,— yoii  will  find  a 
verdict  for  plaintiffs  for  $5,500,  with  Interest 
thereon  at  the  rate  of  seven  per  cent  per 
annum,  from  the  date  of  the  fire."  This  in- 
struction is  clearly  erroneous,  in  this,  that  it 
arbitrarily  required  the  jury  to  add  interest 
from  the  date  of  the  fire  to  such  sum  as  they 
might  fiind  to  be  the  amount  of  the  damage 
caused.  In  a  case  of  this  character,  the  ques- 
tion of  interest  must  be  left  to  the  discretion 
of  the  jury.  Section  3288,  Civ.  Code,  pro- 
vides:  "In  an  action  for  the  breach  of  an  ob- 
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ligation  arising  from  contract,  and  In  ey&ry 
case  of  oppression,  fraud  or  malice,  Interest 
may  be  given  in  the  discretion  of  the  jury." 
We  think  the  exception  to  the  instruction  Buf- 
'flciently  full  and  explicit,  and,  the  verdict  be- 
ing for  a  lump  sum,  a  modification  of  the 
judgment  cannot  be  made. 

For  this  reason,  the  judgment  and  order 
«.re  reversed,  and  the  cause  reminded  for  a 
new  trial. 

We  concur:  VAN  FLEET,  J.;  HARRI- 
SON, J. 


<10»  Out  110 

BIDDINGS  et  al.  v.  76  LAND  &  WATER 
CO.    (No.  18,462.) 

(Supreme  Court  of  California.    Sept.  11,  1895.) 

CONTKACT  —  CONBTRUCTIOS  —  SPECIFIC  FEBf OBM- 

ANCE— TiMB  Given  Plaihtiff  to  Pay  fob  Lasd  I 

— DlSCBETION   OF  COUBT— APPEAL— BlU.  OF    EX-    | 

'    «EFTioNS— When  Necebsart. 

1.  A  contract  between  plaintiffs  and  defend- 
ant, a  land  and  water  company,  gave  plaintiffs 
tne  option  to  buy  fiom  defendant  land  describe  1 
therein,  at  a  certain  date,  "in  accordance  with 
the  rules  of  the  company,  at  a  price  stated. 
Bdd,  that  plaintiffs  were  not  entitled  to  any 
water  rights  with  the  land,  if  they  elected  to 
buy,  in  tiie  absence  of  any  rules  by  such  com- 
pany entitling  them  to  such  rights. 

2.  A  land  and  water  company  adopted  a 
System  to  procure  farmers  to  take  leases  of 
lands  on  cropping  contracts,  for  a  period,  with 
the  privilege  of  purchasing;  "the  purchase 
nrice  of  the  land  to  l>e  in  full  payment  of,  and 
entitle  the  purchaser  to,  a  permanent  water 
right  to  the  use  of  the  water  from  defendant's 
canal,  corresponding  to  the  number  of  acres 
bought  by  him,  to  wit,  one  inch  of  water,  miners' 
measurement,  per  acre."  BHd,  that  such  sys- 
tem did  not  constitute  "rules"  of  the  company, 
such  as  would  entitle  a  lessee  who  decided  to 
purchase  "in  accordance  with  the  rules"  of 
the  company  to  any  water  tights  with  the  land. 

3.  An  order  denying  a  motion  for  leave  to 
file  a  supplemental  complaint  is  not  one  of 
those  which  are  deemed  to  have  been  excepted 
to,  under  Code  Civ.  Proc.  S  647,  so  that  it 
may  be  reviewed,  on  appeal  from  the  judgment, 
without  a  bill  of  exceptions. 

4.  In  an  action  for  specific  performance  of 
a  contract  to  convey  land,  and  also  certain 
water  rights,  where  the  court  finds  plaintiffs 
entitled  to  a  conveyance  of  the  land,  but  not  of 
the  water  rights,  and  it  appears  that  plaintiffs 
will  not  take  the  land  without  the  water  rights, 
it  is  not  an  abuss  of  discretion  for  the  court, 
by  its  decree,  to  require  plaintiffs  to  pay  for  the 
land  in  10  days. 

Department  2.  Appeal  from  miperlor  cogrt, 
Tulare  county;   Wheaton  A.  Gray,  Judge. 

Action  by  E.  GIddings  and  another  against 
the  76  Land  &  Water  Company  for  specific 
performance  of  a  contract  to  convey  land, 
And  also  certain  water  rights.  From  a  Judg- 
ment in  favor  of  plaintiffs  for  the  land  only, 
they  appeal.    Affirmed. 

Thompson  &  Thompson  and  O.  L.  Abbotc, 
for  appellanta  Daggett-  &  Adams,  for  re- 
spondent. 

TEMPLE.  X  This  appeal  Is  from  tbe  judg- 
4nent,  without  a  bill  of  excepttons.   The  ac- 


tion was  brougbt  to  enforce  specific  perform- 
ance of  a  contract  to  convey  certain  land  and 
water  rights.  The  Judgment  awards  to  plain- 
tiffs tbe  right  to  purchase  the  land,  but  de- 
cides that  there  was  no  contract  for  tbe  sale 
of  any  water  rights.  The  contract  was  In 
writing,  but  Is  not  set  ont  at  large  in  the 
pleadings  or  in  tbe  findings;  but  the  latter 
contain  the  terms  of  payments  to  be  made, 
and  two  stipulations  taken  from  tbe  contract 
One  is  as  follows:  "And  It  Is  further  agreed 
that  the  parties  of  the  second  port,  their  heirs 
and  assigns,  shallJiave  the  right  and  privilege 
of  buying  the  land  herein  described,  from  the 
party  of  the  first  part,  on  or  about  October 
first,  1885,  in  accordance  with  tbe  rules  of 
the  party  of  tbe  first  part,  at  such  rate  or 
price  as  Is  now  fixed  by  it  for  said  land,  vis. 
north  one-half  of  northwest  one-quarter  at 
twenty-eight  dollars  (|28),  south  one-half  of 
north-west  one-quarter  and  southwest  one- 
qua.-ter  at  thirty  dollars  ($30),  all  In  section 
seven,  township  sixteen  south,  range  twenty- 
four  east,  Mount  Diablo  base  and  meridian, 

at dollars.  United  States  gold  coin,  per 

acre."  The  other  stipulation  had  reference  to 
tbe  right  to  continue  the  lease  which  con- 
tained the  contract  for  two  more  years.  The 
court  further  found  as  follows:  "The  court 
finds  the  tact  to  be  that  the  defendant  never 
did.  In  either  of  said  contracts,  or  orally,  or 
otherwise,  or  at  all,  agree  to  sell  or  convey  to 
plaintiffs,  or  either  of  them,  any  waters  or 
any  water  rights  or  water  prfvlleges  what- 
ever." The  controversy  Is  as  to  whether  plain- 
tiffs were  entitled  to  any  water  rigbts  with 
the  land  in  case  they  elected  to  purchase.  It 
Is  admitted  that  tbe  contract  contained  no 
covenant  or  stlpnlatlon  to  that  effect,  vinless 
It  can  be  found  in  the  agreement  above  redt- 
ed,— that  plaintiffs  shall  have  the  privilege  of 
buying  the  land  "in  accordance  with  the  rales 
of  the  party  of  the  first  part"  Counsel  con- 
tend that  this  provision  distinguishes  this  case 
from  Abbott  v.  76  Land  Co.,  101  Cal  567,  36 
Pac.  1,  because  here  Is  an  express  ref^vnce 
to  the  rules  of  the  company.  But  no  rules  of 
the  company  upon  the  subject  are  alleged,  or 
found  to  exist.  The  allegation  relied  upon  by 
plabitlffs'  counsel  in  this  respect  Is  as  follows: 
"That,  for  and  In  said  business  of  selling  its 
property,  defendant,  on  or  about  the  16tb  day 
of  October,  1SS3,  adopted  a  system  wMcb  was 
as  follows:  'To  procure  farmers  to  take  leases 
of  parcels  of  said  lands  upon  cropping  con- 
tracts, for  the  period  of  one  year,  with  the 
privilege  to  the  tenant  of  extending  said  term 
from  year  to  year  for  a  further  period  not  ex- 
ceeding two  years,  and  with  the  privilege  of 
buying,'  etc.,  •  •  •  the  purchase  price  of 
the  land  also  to  be  In  full  payment  of,  and 
entitle  the  purchaser  to,  a  permanent  water 
right  to  the  use  of  the  watw  from  the  d^end- 
ant's  canal  corresponding  to  the  number  of 
acres  bought  by  him,  to  wit  one  inch  of  wa- 
ter, miners'  measurement,  per  acre.'  "  This 
Indicates  no  rule  of  the  company,  but  only  a 
system  of  seeking  customers  for  their  land. 
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■and  a  practice,  when  a  cnstomer  was  found, 
of  entering  Into  a  specific  contract  with  him. 
If  the  contracts  so  made  were  similar,  this 
would  not  establish  rules  of  the  company, 
such  as  would  satisfy  the  reference  contain- 
•ed  In  the  contract.  But  the  allegation  la  de- 
nied In  the  answer,  and  the  above  extract 
from  the  findings  is  responsive  to  the  issue  ao 
made.  In  the  first  place,  the  answer  con- 
tains a  denial  that  at  the  times  mentioned  In 
the  complaint  the  defendant  had  or  owned 
any  waters  or  water  rights,  by  which  the 
lands  could  or  can  be  Irrigated.  And  then  It 
Is  denied  that  the  lease  or  agreement  contain- 
ed any  provision  which  entitled  the  purchaser 
to  a  permanent,  or  any,  water  right.  And 
lastly  it  Is  averred  that  "the  price  established 
for  said  land  described  in  said  amended  com- 
plaint was  $28  per  acre  for  the  north  half  of 
the  northwest  quarter  of  section  seiven,  de- 
scribed in  said  amended  complaint,  and  the 
sum  of  $30  per  acre  for  the  south  half  of  the 
northwest  quarter  and  the  soutl^west  quarter 
of  section  seven,  described  in  said  amended 
complaint,  without  any  water  privilege  or 
any  water  right,  and  that  the  price  of  said 
land  was  so  established  for  said  land  alone, 
and  withont  any  water  privilege  or  water 
right  appurtenant  thereto,  or  In  connection 
therewith."  If  the  reference  Is  to  such  sys- 
tem. It  is  not  proven  that  the  privUege  of  pur- 
chasing the  water  right  was  a  part  of  said 
system. 

Appellants  also  complain  of  an  order  re- 
fusing to  allow  plaintifCs  to  file  a  supplemen- 
tal complaint  There  is  no  hill  of  exceptions 
in  the  record,  and  it  is  objected  that  we  are 
In  no  way  legally  apprised  of  the  fact,  if  it  be 
so,  that  plaintiffs  ever  asked  for  leave  to  file 
a  supplemental  complaint,  or  that  such  leave 
has  ever  been  refused.  Appellants  contend 
that  the  order  may  be  reviewed  upon  the  ap- 
peal from  the  Judgment,  because,  as  they 
-claim,  it  was  an  order  made  before'  Judgment, 
and  is  deemed  excepted  to.  under  section  647, 
-Code  Civ.  Proc.  There  is  printed  In  the 
transcript,  although  not  legally  a  part  of , the 
record,  what  purports  to  be  a  copy  of  the 
proposed  supplemental  complaint,  of  a  cer- 
tain notice,  and  sundry  affidavits;  also,  a 
■copy  of  a  minute  order,  and  a  certificate  of 
the  Judge  that  in  deciding  the  motion  for 
leave  to  file  the  proposed  supplemental  com- 
plaint be  based  the  decision  upon  the  pro- 
posed supplemental  complaint  and  the  affi- 
davit of  Giddings.  It  does  not  appear  from 
this  certificate  or  statement  that  notice  was 
given  of  the  hearing  to  the  adverse  party, 
nor  that  it  was  represented  at  the  bearing, 
nor  how  the  motion  was  decided.  Counsel 
contend  that  this  case  comes  under  section 
951,  Code  Civ.  Proc.,  which  they  say  has 
been  construed  as  not  requiring  a  bill  of  ex- 
«eptions,  but  only  that  the  moving  papers  be 
Identitied.    Not  conceding  that  any  such  rul- 


ing has  been  made  as  stated,  but  waiving  the 
point,  it  is  evident  that  the  section  referred 
to  can  only  apply  to  orders  which  are  them- 
selves appealable.  This  is  an  appeal  from  a 
Judgment  What  are  the  papers  used  on  the 
hearing  which  resulted  in  the  Judgment? 
Certainly  not  papers  used  on  the  hearing  of 
the  application  to  file  a  supplemental  com- 
plaint, for  the  papas  printed  In  the  tran- 
script show  that  it  was  made  some  months 
after  the  trial.  Had  it  been  otherwise,  how- 
ever, the  Judge  could  not  have  certified  that 
they  were  used  on  the  hearing  as  to  the  de- 
cision or  ruling  from  which  the  appeal  was 
taken.  But  the  order  is  not  one  of  those 
which  are  deemed  to  have  been  excepted  t6, 
under  section  647,  Code  Civ.  Proc.  It  is  not 
an  amendment  to  a  pleading,  and  is  not  so 
classified  in  the  Code.  It  is  only  authorized 
for  the  purpose  of  bringing  before  the  court 
"facts  material  to  the  case  occurring  after  the 
former  complaint  or  answer."  Section  464, 
Code  Civ.  Proc  It  leaves  the  former  plead- 
ing intact,  but  an  amendment  to  a  pleading 
makes  a  substituted  pleading.  Section  472, 
Code  Civ.  Proc.  I  see  no  distinction  be- 
tween an  amendment  to  a  pleading  and  an 
amendment  of  a  pleading,  and  If  It  is  proper 
to  say  that  both  expressions  are  used  in  sec- 
tion 473,  Code  Civ.  Proc,  the  context  shows 
that  they  refer  to  precisely  the  same  thing, 
so  far  as  concerns  this  attempted  distinction. 
I  think  the  ruling  upon  the  application  for 
leave  ^  to  file  a  supplemental  complaint  can- 
not be  reviewed  on  this  appeaL 

The  limitation  of  10  days  wliich  plaintiffs 
were  allowed,  after  Judgment,  within  which 
to  pay  for  the  land,  seems  too  shprt,  unless 
it  appeared  to  the  court  perfectlb^  obvious 
that  plaintiffs  would  not  complete  the  pur- 
chase. And  it  must  have  so  appeared,  for 
plaintiffs  have  never  offered  to  complete  the 
purchase  without  the  water  right;  and  coun- 
sel for  appellants,  in  their  brief  in  this  court, 
say  that  without  the  water  right  the  land 
was  never  worth  the  price  charged  for  it, 
and  which  they  arc  required  by*  the  decree  to 
pay.  Such  being  the  case,  it  was  not  an 
abuse  of  discretion  on  the  part  of  the  lower 
court  to  allow  but  a  short  time  for  payment 
If  the  plaintiffs'  counsel  could  not  procure  a 
modification  of  the  Judgment  in  other  re- 
spects, they  would  not  purchase,  and  if  a 
modification  were  obtained  a  new  opportun- 
ity would  necessarily  be  afforded.  I  pre- 
sume the  point  was  made  only  to  enable  this 
court  to  afford  such  opportunity  in  case  ap- 
pellants should  be  successful  In  their  con- 
tentlon  as  to  their  right  to  purchase  the  wa- 
ter right,  and,  if  the  view  here  taken  on  that 
^question  prevails,  the  point  is  of  no  conse- 
quence.  The  Judgment  is  affirmed.  - 

We  concur:  McFABLAND,  J.;  HEN- 
SHAW,  J. 
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BTTBR  ▼.  HUGHES  et  al.    (No.  18,402.) 
(Supreme  Court  of  California.    Sept.  18,  1895.) 

JuDOMBNT— Entry  on  a  Verdict  AOAiNaT  one 
Dependaxt  Oslt. 
In  assumpsit  against  W.  and  M.,  hus- 
band and  wife,  on  a  verdict  "in  favor  of  defend- 
ant M.  against  plaintiff,"  witliout  mentioning 
W.,  judgment  was  entered  that  plaintiff  take 
noliiing  by  the  action,  and  that  M.  recover  her 
costs.  Eeld.  that  the  judgment  meant  that 
plaintiff  take  nothing  by  his  action  as  against 
M.,  and  the  court  was  authorized  to  enter  judg- 
ment in  favor  of  plaintiff  as  against  W. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Madera  county; 
W.  M.  Conley,  Judge. 

Action  by  A.  J.  Etta-  against  Matilda  B. 
Hughes  and  William  M.  Hughes  for  the  re- 
covery of  money.  The  latter  consented  that 
Judgment  be  entered  against  him,  and,  from 
a  Judgment  In  favor  of  MatUda  B.  Hugtaes, 
plaintiff  appeals.    Affirmed. 

W.  H.  Larew,  for  appellant.  H.  H.  Welsh, 
for  respondents. 

BELCHER,  C.  Tbls  action  was  brought 
to  recover  the  sum  of  $452.70,  alleged  to  be 
due  from  the  defendants,  who  are  husband 
and  wife,  to  the  plaintiff,  for  groceries,  dry 
goods,  and  general  merchandise  sold  and  de- 
livered by  him  to  them  at  their  special  In- 
stance and  request.  Defendant  William  M. 
Hughes  answered,  admitting  the  indebted- 
ness as  against  himself,  and  consenting  that 
Judgment  be  entered  against  him  for  the 
amount  claimed  by  plaintiff  in  his  complaint, 
and  all  legal  costs  of  the  action.  Mrs. 
Hughes  answered  separately,  and  denied  gen- 
erally and  specifically  each  and  every  allega- 
tion in  the  complaint  contained.  The  case 
was  tried  before  a  Jury,  and  the  verdict  was 
"in  favor  of  the  defendant  Matilda  B.  Hughes 
against  plaintiff,"  without  any  mention  of  the 
other  defendant.  On  this  verdict.  Judgment 
was  entered  that  the  plaintiff  take  nothing 
by  reason  of  the  action,  and  that  Mrs. 
Hughes  recover  her  costs  and  disbursements 
Incurred  in  the  action.  The  plaintiff  appeals 
from  the  Judgment  on  tbe  Judgment  roll, 
without  any  statement  or  bill  of  exceptions. 

It  was  not  nece8sai7  for  tbe  Jury  to  find 
and  return  a  verdict  upon  the  claim  against 
William  M.  Hughes.  As  to  that  claim,  there 
was  no  issue,  and  there  could  be  no  trial. 
And  as  to  him,  tbe  court  was  authorized  to 
enter  Judgment  in  favor  of  the  plaintiff  upon 
tbe  pleadings,  and  it  may  still  do  so.  "Judg- 
ment may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants."  Section 
BTS,  Code  Civ.  Proc.  The  Judgment  entered, 
when  properly  construed,  was  only  that  the 
plaintiff  take  nothing  by  his  action  as  against 
Mrs.  Hughes,  and  that  she  recover  her  costs. 
There  is  no  substantial  merit  in  the  ap- 
peal, and  the  Judgment  should  be  affirmed. 

We  concur:    SEARLS,  C;   VANCLIEF,  C. 


PER  CURIAM.  For  the  reasons  given  ia 
the  foregoing  oplnl(Hi,  the  Judgment  is  af- 
firmed. 


(5  Cat.  Uorep.  144) 

ANDREWS    V.    WILBUR.    (No.    18,813.) 

(Supreme  Court  of  California.    Sept.  12,  1895.) 

Appeal— Extent   op  Review — Coxflictiso  Bvi- 
denoe — KiOBT  TO  Interest. 

1.  Un  appeal  from  an  order  denying  a  new 
trial,  only  rulings  of  the  trial  conrt  assigned  as 
error,  and  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  can  be  considered. 

2.  The  verdict  of  a  Jury  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 

3.  An  attorney  who  buys  his  client's  note 
at  less  than  its  face  value,  and  then  collects 
from  the  client  its  full  value,  is  liable  for  in- 
terest, on  the  excess  of  the  amount  received  by 
him  over  the  amount  paid,  from  the  date  of  its 
receipt. 

Department  L  Appeal  from  superior  court, 
Sutter  county;  E.  A.  Davis,  Judge. 

Action  by,  Sarah  Andrews  against  J.  L. 
Wilbur.  Judgment  for  plaintiff.  From  an 
order  denying  his  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Wih.  G.  Murphy  and  M.  O.  Barney,  for  ap- 
pellant   Forbes  &  Dinsmore,  for  respondent 

HARRISON,  J.  It  Is  alleged  in  the  com- 
plaint that,  while  the  defendant  was  acting 
as  the  attorney  and  confidential  agent  of  the 
plaintiff,  he  purchased  a  promissory  note  and 
mortgage  that  had  been  executed  by  her  to 
one  Wheeler;  that,  by  reason  of  his  position 
as  her  attorney,  he  received  information  that 
the  note  could  be  purchased  for  less  than  its 
face,  and  that  thereupon  he  did  so  purchase 
it,  in  violation  of  the  confidence  reposed  in 
him  by  her,  and  without  her  knowledge; 
that  afterwards  he  received  from  her  the  full 
amount  of  said  note.  The  plaintiff  there- 
fore asked.  Judgment  for  the  amount  received 
by  the  defendant  from  her  in  excess  of  the 
amount  paid  by  him  for  tbe  note.  The  case 
was  tried  by  a  Jury,  who  rendered  a  verdict 
in  favor  of  the  plaintiff.  A  new  trial  was 
asked -by  the  defendant,  and  denied  by  the 
court,  and  from  this  order  he  nas  appealed. 

The  sufficiency  of  the  complaint  is  not  in- 
volved in  this  appeal.  Upon  the  appeal  from 
the  order  denying  a  new  trial,  we  can  only 
consider  the  rulings  of  tbe  court  assigned  as 
error,  and  the  sufficiency  of  the  evidence  tu 
sustain  the  verdict  The  only  ground  speci- 
fied by  the  appellant,  in  his  statement  on 
motion  for  a  new  trial,  in  which  the  evi- 
dence is  insufficient  to  sustain  the  verdict 
is  that  the  evidence  failed  to  show  that  at  t!i«» 
time  of  the  purchase  of  the  note  be  held  the 
relation  of  agent  or  attorney  to  the  plaintiff. 
Upon  this  point  it  Is  only  necessary  to  say 
that  this  proposition  was  sharply  conteste<l 
at  the  trial,  and  that  the  main  portion  of  the 
transcript,  containing  over  100  pages,  relates 
to  evidence  upon  this  point.  The  appellant 
In  his  brief  seeks  to  show  that  the  verdict 
should  have  been  otherwise;  but,  as  we  are 
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precluded  from  weighing  the  testimony,  the 
verdict  of  the  Jury  thereon  must  be  taken  as 
conclusiTe. 

No  exception  appears  to  have  been  taken 
to  the  instructions  to  the  Jury,  and  the  rul- 
ings of  the  court  upon  the  admission  of  evi- 
dence, to  which  objections  were  made,  are 
not  such  as  to  justi^  a  reversal. 

The  plaintiff  was  entitled  to  interest,  upon 
the  amount  received  from  her  by  the  defend- 
ant in  excess  of  the  amount  he  bad  paid, 
from  the  date  of  Its  receipt.  It  was  money 
in  his  hands  belonging  to  her,  which  he  had 
received  to  her  use,  and  which  he  detained 
from  her.  Oiv.  Code,  {  1917.  The  order  is 
affirmed. 


We     concur: 
KODTTB,  J, 


VAN     FLEET,     J.;      GA- 


In  re  WELCH'S  ESTATE. 

WELCH  V.  YOUNG-  et  al. 
(No.  16,010.) 

(Supreme  (Tonrt  of  California.    Sept.  12,  1895.) 
Pabtial  Distbibdtion  of  Decedent's  Estate. 

Partial  distribution  of  a  decedent's  es- 
tate in  the  hands  of  a  special  administrator  ap- 
pointed pending  proceedings  to  remove  the  gen- 
eral administrator  cannot  be  decreed. 

Department  1.  Api>eal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

In  the  matter  of  the  estate  of  Henry  Welch, 
deceased.  Appeal  by  Mary  C.  Young  and' 
•Sarah  3.  Phillips  from  a  decree  directing  the 
payment  to  Honor  Welch,  widow  of  said  de- 
ceased, of  a  certain  amount.    Reversed. 

Geo.  W.  Johnson,  for  appellants.  Garret 
W.  McEnemey,  for  respondent. 

PER  CURIAM.  The  decree  of  partial  dis- 
tribution appealed  from  herein  was  consider- 
ed by  this  court,  upon  an  appeal  from  the 
)!ame  decree  on  behalf  of  the  special  admin- 
istrator. In  case  No.  15,890,  decided  March 
15,  1895  (39  Pac.  805),  and  was  then  declared 
to  have  been  made  without  authority.  Upon 
the  authority  of  that  case,  and  a  stipulation 
filed  herein  on  behalf  of  the  respondent,  the 
decree  Is  vacated  and  set  aside,  without  costs 
to  either  party. 


(109  Cat.  60) 

BROOKS  T.  CITY  OF  SAN  LUIS  OBISPO. 
(No.  19,549.) 

(Supreme  Court  of  California.    Sept  5,  1895.) 

Pbistino  Assessmbnt  List  —  Out  or  What 
Funds  Payable. 
Under  Act  March  6,  1889,  §  8,  prohilv 
itinir  the  drawing  of  a  warrant  for  any  expense 
of  the  improvement  of  a  street  on  any  other 
tlian  the  special  fund  raised  by  assessment  for 
snch  improvement,  the  expenses  of  printing  a 
delinquent  assessment  list  in  proceedings  to 
improve  a  street  are  only  payable  out  of  such 
special  fund. 


Commissioners'  decislcn.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Gregg,  Judge. 

Assumpsit  by  Benjamin  Brooks  against  the 
city  of  San  Luis  Obispo.  Judgment  for  de- 
fendant.    Plaintiff  appeals.    Jkfflrmed. 

Wm.  Shlpsey,  for  appellant.  W.  H.  Spen- 
cer, for  respondent. 

VANCLIEF,  C.  AcUon  of  the  nature  of 
the  common-law  action  of  assumpsit,  to  re- 
cover from  the  defendant  city  $302.25  for 
publishing  a  delinquent  assessment  list,  pur- 
suant to  section  16  of  the  act  of  the  legisla- 
ture of  March  6.  1889  (St.  1889,  p.  70).  en- 
titled "An  act  to  provide  for  laying  out,  open- 
ing, extending,  widening  •  ♦  •  any  street, 
•  ♦  *  and  to  acauire  land,"  etc.,  for  those 
purposes.  It  appears  from  the  complaint  that 
the  delinQuent  assessments,  a  list  of  which 
was  published  by  plaintiff,  were  levied  by 
the  defendant  li^  a  proceeding,  under  said 
act,  to  widen  Chorro  street,  and  that  plain- 
tiff, being  the  proprietor  and  publisher  of  a 
newspaper,  published  said  delinquent  list  In 
his  paper  at  the  instance  and  request  of  the 
defendant  and  its  superintendent  of  streets; 
that  the  service  was  reasonably  worth  the 
sum  demanded,  but  that  defendant  refused 
and  failed  to  pay  therefor  any  sum  what- 
ever. The  court  sustained  a  demurrer  to 
plaintiff's  complaint,  and  thereupon,  the 
plaintiff  declining  to  amend,  rendered  Judg- 
ment In  favor  of  the  defendant.  The  plain- 
tiff brings  this  appeal  from  the  Judgment  on 
the  Judgment  roll. 

It  appears  that  the  demurrer  was  sustain- 
ed on  the  ground  that  the  complaint  does  not 
state  facts  constituting  a  cause  of  action,  be- 
cause, although  It  states  that  there  was  In  the 
general  fund  of  the  treasm-y  of  the  defendant 
more  than  sufficient  money  to  pay  the  same, 
there  is  no  allegation  that  there  was  any 
money  in  the  special  fund  applicable  to  the 
expenses  of  widening  Chorro  street.  Appel- 
lant admits  that  there  was  no  money  in 
said  special  fund  exclusively  devoted  to  the 
payment  of  the  expenses  of  widening  Chorro 
street,  but  contends  that  be  was  not  restrict- 
ed to  such  fund*  for  the  payment  of  his  de- 
mand, and  whether  or  not  he  was  so  re- 
stricted is  the  only  question  presented  by 
his  appeal.  Respondent  contends  that  sec- 
tion 8  of  said  act  prohibits  the  defendant 
from  paying  plaintiff's  demand  from  any 
fund  except  the  special  fund  raised  by  as- 
sessment for  the  purpose  of  widening  Chor- 
ro street.  Section  6  of  the  act,  after  provid- 
ing for  the  appointment  of  commissioners 
to  make  the  assessment,  etc.,  further  pro- 
vides, that  "for  their  services,  the  commis- 
sioners shall  receive  such  compensation  as 
the  city  council  may  determine  from  time 
to  time.  *  •  •  Such  compensation  shall 
be  added  and  be  chargeable  as  a  part  of  the 
expenses  of  the  work  or  Improvement"  Sec- 
tion 7  authorizes  the  commissioners  to  em- 
ploy such  assistance,  legal  or  otherwise,  as 
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they  may  deem  necessary  and  proper;  also, 
to  rent  an  office,  and  provide  such  maps, 
diagrams,  plans,  books,  stationery,  lights, 
postage,  ezpressage,  and  incur  such  Inci- 
dental expenses  as  they  may  deem  neces- 
sary. Section. 8  of  the  act  is  as  follows: 
"All  such  charges  and  expenses  shall  be 
deemed  as  expenses  of  said  work  or  Im- 
provement, and  be  a  charge  only  upon  the 
funds  devoted  to  the  particular  work  or  Im- 
provement as  provided  hereinafter.  All  pay- 
ments, as  weU  for  the  land  and  improve- 
ments taken  or  damaged,  as  for  the  charges 
and  expenses,  shall  be  paid  by  the  city  treas- 
urer, upon  warrants  drawn  upon  said  fund 
from  time  to  time,  signed  by  said  commis- 
sioners, or  a  majority  of  them.  All  such 
warrants  shall  state  whether  they  are  issued 
for  land  or  Improvements  taken  or  damaged, 
or  for  charges  and  expenses,  and  that  the 
demand  is  payable  only  out  of  the  money 
In  said  fund,  and  in  no  event  shall  the  city 
be  liable  for  the' failure  to  collect  any  as- 
sessment made  by  virtue  hereof,  nor  shall 
said  warrant  be  payable  out  of  any  other 
fund,  nor  a  claim  against  the  city."  Counsel 
for  appellant  contends  that  the  decision  of 
the  question  under  consideration  depends 
upon  the  construction  to  be  given  to  the 
phrase,  "all  such  charges  and  expenses,"  in 
section  8,  and,  as  this  phrase  immediately 
follows  sections  6  and  7,  it  refers  only  to  the 
charges  and  expenses  mentioned  in  those 
sections,  which  may  be  incurred  by  the 
commissioners,  and  does  not  refer  to  the 
expense  of  advertising  authorized  to  be  In- 
curred by  the  superintendent  of  streets.  Con- 
ceding this,  yet  the  subsequent-  parts  of  sec- 
tion 8  clearly  prohibit  the  drawing  of  a  war- 
rant for  any  charge  or  expense  of  the  im- 
provement on  any  other  than  the  special 
fund  raised  by  assessment,  and  expressly  de- 
clare, that  "in  no  event  shall  the  city  be  lia- 
ble for  the  failure  to  collect  any  assessment" 
made  by  virtue  of  the  act,  and  that  no  war- 
rant shall  be  a  claim  against  the  city.  The 
decision,  therefore,  is  not  solely  dependent 
on  the  construction  of  the  single  phrase 
above  mentioned,  but  upon  the  construction 
of  the  whole  section,  of  which  that  phrase 
Is  only  a  small  part  Besides,  there  is  no 
question  that  the  expense  of  advertising  the 
list  of  delinquent  assessments  is  one  of  the 
necessary  expenses  of  the  improvement,  and 
I  perceive  no  reason,  and  none  lias  been  sug- 
gested, why  its  payment  should  not  be  re- 
stricted to  the  same  fund  out  of  which, 
alone,  the  expenses  of  legal  services,  rent, 
stationery,  and  other  Incidental  expenses  are 
to  be  paid.  I  think  the  court  below  correct- 
ly construed  the  eighth  section  of  the  act, 
and  that  its  Judgment  should  be  affirmed. 

We  concur:    HATNES,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  af- 
fii-:ned. 


(IM  Cal.  70) 

HARBAUGH  t.  HONEY  LAKE  VAIiLKX 
LAND  &  WATER  CO.    (No.  18,366.) 

(Supreme  Court  of  California.    Sept  6,  1885.) 

Dbfault— Whbii  8bt  Aside— Discbktioii  o» 
Court. 
In  a  case  having  21  causes  of  action,  on 
November  27th  defendant's  demurrer  was  over- 
ruled, and  it  was  given  30  days  to  answer. 
December  5th  it  demanded  a  bill  of  particulars, 
which  was  furnished  three  da^s  afterwards. 
December  12th  defendant  filed  and  served  writ- 
ten objections  to  such  bill,  and  moved  for  more 
specific  particulars,  and  on  the  27th  such  mo- 
tion was  granted.  The  following  day  default 
and  judgment  were  entered  against  defendant, 
which,  iq  apt  time,  moved  to  set  aside  the  de- 
fault, filing  an  affidavit  of  merits.  It  appeared 
that  defendant's  attorney  made  the  mistake  in 
supposing  that  the  order  for  further  particulars 
operated  to  extend  the  time  for  answering  10 
days.  Sdd,  that  an  urder  setting  aside  the  de- 
fault was  on  the  border  line  of  the  court's  dis- 
cretion, but  would  not  be  set  aside. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Lassen  county; 
W.  T.  Hasten,  Judge. 

Action  by  L.  A.  Harbaugh  against  the 
Honey  Lake  Valley  Land  &  Water  Company, 
In  which  there  was  a  judgment  by  default 
In  favor  of  plaintiff.  From  an  order  setting 
aside  the  default,  and  vacating  the  Judgment, 
plaintiff  appeals.    Affirmed. 

Goodwin  &  Goodwin,  for  appellant  F.  D. 
Brandon  and  3.  E.  Pardee,  for  respondent. 

SEARLS,  C.  This  is  an  appeal  from  an 
order  setting  aside  a  default  of  defendant, 
'and  vacating  a  Judgment  rendered  thereon  in 
favor  of  plaintiff.  The  complaint  In  the  ac- 
tion was  filed  In  the  superior  court  in  and 
for  the  county  of  Lassen  on  the  5th  day  of 
August,  1893.  On  the  4th  day  of  September 
following,  defendant  (a  corporation  having 
its  principal  place  of  business  at  the  dty 
and  county  of  San  Francisco)  filed  its  writ- 
ten appearance,  whereupon  it  was  stipu- 
lated by  counsel  for  the  respective  parties 
that  defendant  should  have  30  days  there- 
after to  plead.  On  the  4th  day  of  October 
defendant  filed  and  served  a  demurrer  to  the 
complaint,  and  a  demand  and  notice  of  mo- 
tion to  change  the  place  of  trial  to  San 
Francisco.  On  November  6th  the  motion  to 
cliange  the  place  of  trial  was  heard  and 
denied.  On  the  27th  day  of  the  same  month 
the  demurrer  was  submitted  to  the  court 
without  argument,  and  overruled,  and  30 
days  given  to  the  defendant  to  answer.  On 
December  5th  defendant  demanded  a  bill  of 
particulars,  which  was  furnished  December 
8th.  December  20th  defendant  served  and 
filed  written  objections  to  the  bill  of  partic- 
ulars furnished,  and  gave  notice  that  on 
the  26th  inst.  it  would  apply  to  the  court  for 
an  order  for  further  and  more  specific  par- 
ticulars. This  last  motion  of  defendant  was 
granted  December  27th,  and  on  the  28th  day 
of  December,  no  answer  having  been  filed, 
the  default  of  defendant  was  entered,  and  a 
Judgment  thereon  in  favor  of  plaintiff  for 
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46,540.46  and  costs.  Defendant  on  the  12tb 
of  January,  1894,  gave  notice  of  a  motion  to 
set  aside  the  default  and  vacate  the  judg- 
ment, which  motion  was  granted  January 
18th,  njKjn  condition  that  defendant  .pay  to 
plaintUF  his  costs  In  the  action  up  to  that 
date. 

In  addition  to  an  affidavit  of  merits,  de- 
fendant's affldavlta  upon  the  motion  showed 
that  defendant,  Its  officers,  and  Us  regular 
attorney,  'are  residents  of  San  Frandaco; 
that  it  takes  two  days  to  communicate  by 
mall  with  SusanTille,  where  the  cause  is 
pending;  that  defendant's  counsel  In  San 
Francisco  supposed  the  time  to  answer  had 
been  extended  by  stipulation,  and  that  the 
court  would  grant  further  time  to  answer, 
until  defendant  could  have  the  benefit  of  the 
further  bill  of  particulars  to  aid  It  in  an- 
swering the  21  causes  of  action  which  the 
complaint  contained,  while  the  assistant 
counsel  of  defendant,  who  resided  at  Susan- 
▼ille,  where  the  cause  was  pending,  made  the 
mistake  of  supposing  that  the  order  for  fnr^ 
ther  particulars  operated  to  extend  the  time 
for  answering  tor  10  days  from  the  date  of 
its  entry,  until  it  was  too  late  to  interpose 
an  answer  within  the  time  allowed.  That 
this  was  negligence  on  the  part  of  the  de- 
fendant is  certain.  The  court  below,  in  the 
exercise  of  the  discretion  confided  in  it,  in 
view  of  all  the  circumstances,  deemed  it  wise 
to'  open  the  default  and  permit  an  answer. 

We  think  the  action  .of  the  court  came 
very  near  the  border  line  which  divides 
the  exercise  of  dlacretion  from  the  abuse  of 
such  discretion,  but.  In  view  of  the  fact 
that  plaintiff,  by  bis  failure  in  the  first  in- 
stance to  furnish  a  proper  bill  of  particulars, 
was  In  some  sort  the  cause  of  the  failure  to 
answer  In  time,  we  dd  not  feel  called  upon 
to  reverse  the  ruling.  It  has  been  said  that 
the  iMwer  of  the  court  should  be  freely  and 
liberally  exercised,  under  section  473  of  the 
Code  of  Civil  Procedure,  to  mold  and  direct 
its  proceedings  so  as  to  dispose  of  cases 
upon  their  substantial  merits,  -and  its  order 
will  not  be  reversed  unless  its  power  has 
been  exercised  in  a  manner  which  Is  cal- 
culated to  defeat  rather  than  advance  the 
ends  of  Justice.  Buell  v.  Emerich,  85  Cal. 
lie,  24  Pac  644.  A  default  Inadvertently 
permitted  by  a  party  having  a  substantial 
defense  presents  a  case  in  which  great  lati- 
tude should  be  extended  to  the  discretion  of 
the  court  by  which  the  defatdt  was  set  aside. 
Hitchcock  V.  McElrath,  69  Cal.  634,  11  Pac. 
487;  Bums  v.  ScoofCy,  98  Cal.  271,  33  Pac.  86; 
Watson  V.  Ralhwad  Co.,  41  Cal.  17;  William 
WolfC  &  Co.  V.  Canadian  Pac.  Ry.,  89  Cal.  332, 
26  Pac.  825.  The  order  appealed  from  should 
be  affirmed. 

We  concur:    BELCHER,  C;   HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


(IM  CaL  107) 
TORBA  T.  WARD.    (No.  10,487.) 
(Snoreme  Court  of  California.    Sept  7,  1805.) 
In  bank. 

On  petition  for  rehearing.    Denied. 
For  opinion  on  appeal,  see  38  Pac.  48. 

PER  CURIAM.  After  a  full  consideration 
of  this  cause  in  bank,  we  are  satisfied  with 
the  opinion  heretofore  rendered  In  depart- 
ment 1,  and  for  the  reasons  given  in  that 
opinion  the  judgment  and  order  are  reversed. 
38  Pac.  4a   • 

I  dissent:   BBATTT.  a  J. 


(Ug  Cal.  <6i) 
In  re  CURTIS,  Supervisor.     (No.  18,401.) 
(Supreme  Court  of  California.     Sept.  4,  1805.) 
Removal  of  Fdblio  Ovficerb— Appellate  Jcbis- 

DICTIOK. 

Pen.  Code,  8  772,  provides  for  the  re- 
moval of  puUic  omcers,  by  an  accaaation  in 
writing,  presented  to  the  superior  court.  Const, 
art.  6,  §  4,  gives  the  supreme  conrt  appellate 
juriadiction  in  all  criminal  cases  prosecuted  by 
mdictment  or  information.  Held  that,  a  prose- 
cution under  section  772  not  being  by  indict- 
ment or  Information,  the  supreme  court  has  no 
appellate  jurisdiction  thereof. 

Department  1.  Api)eal  from  superior  court, 
Sacramento  county;  A.  P.  Catlln,  .Tudge. 

An  accusation  was  filed  by  D.  J.  McGowan 
against  William  Curtis  under  Pen.  Code.  { 
772,  for  the  removal  of  the  latter  from  of- 
fice. The  accusation  was  dismissed,  and  Mc- 
Gowan appeals.   Appeal  dismissed. 

HoU  &  Dunn,  for  appellant  White,  Hnghes 
&  Seymour  and  Johnson  &  Johnson,  for  re- 
aiwndent 

HARRISON,  J.  While  the  respondent  held 
the  office 'Of  supervisor  of  the  Fourth  dis- 
trict of  the  county  of  Sacramento,  an  accu- 
sation was  filed  against  him  in  the  superior 
court  for  that  county  by  D.  J.  McCowan,  un- 
der the  provisions  of  section  772  of  the  Penal 
Code,  charging  him  with  collecting  illegal 
feeet  and  neglecting  to  i^rform  his  official 
duties.  To  this  accusation  the  respondent 
ffied  a  demurrer  upon  various  grounds,  which 
was  sustained  by  the  court  and,  the  accuser 
declining  to  amend  his  accusation,  the  conrt 
entered  a  judgment  dismissing  the  proceed- 
ing. From  this  judgment  McGowan  has  ap- 
pealed. The  respondent  has  moved  to  dis- 
miss the  appeal  upon  the  ground  that  an  ap- 
peal from  the  action  of  the  court  under  this 
section  of  the  Penal  Code  is  unauthorized. 

The  charge  against  the  respondent  is  of  a 
public  offense,— a  neglect  of  official  duty,  or 
misdemeanor  in  office,— and  the  proceeding 
against  him  is  a  criminal  proceeding  in  the 
nature  of  an  Impeachment  In  re  Marks,  45 
Cal.  199.  At  the  common  law  an  officer 
guilty  of  neglect  of  official  duty  was  liable 
to  Indictment  and  punishment  by  removal 


Digitized  by 


Google 


794 


PACIFIC  RBPOBTEB,  Vol.  41. 


(Cal. 


from  oflSce.  Throop,  Pub.  Off.  c.  32;  Bac. 
Abr.  "Offices  &  Officers,"  N.  See,  also,  opin- 
ion of  Kent,  J.,  in  note  to  People  v.  Denton, 
2  Johns.  Cas.  275.  Article  4,  $  18,  of  tha 
constitution  of  this  state,  after  providing 
that  certain  state  officers  shall  be  liable  to 
impeachment  for  misdemeanor  in  office,  de- 
clares: "All  other  civil  officers  shall  be  triod 
for  misdemeanor  in  office  in  such  manner  as 
the  legislature  may  provide."  By  section  772 
of  the  Penal  Code  the  legislature  has  pro- 
vided a  manner  for  the  trial  of  certain  mis- 
demeanors in  office,  by  authorizing  an  accu- 
sation in  writing,  verified  by  the  oath  of  any 
person,  to  be  presented  to  the  superior  court, 
and  if,  upon  a  bearing  thereon,  after  a  cita- 
tion to  the  accused,  the  cliarges  are  sus- 
tained, the  court  is  authorized  to  remove  the 
accused  from  office.  These  proceedings  are 
intended  to  be  siunmary,  and,  as  the  legisla- 
ture has  made  no  provision  for  a  review  of 
the  action  of  the  superior  court,  its  Judgment 
Is  final.  See  Appeal  of  Houghton,  42  Cal. 
35;  Bixler's  Appeal,  59  Cal.  550.  By  article 
6,  i  '4,  of  the  constitution  the  supreme  court 
is  given  appellate  jurisdiction  "in  all  crimi- 
nal cases  prosecuted  by  indictment  or  Infor- 
mation in  a  court  of  record  on  Questions  of 
law  alone."  Section  682  of  the  Penal  Code 
declares  that  "every  public  offense  must  be 
prosecuted  by  indictment  or  information, 
except  (1)  where  proceedings  are  had  for  the 
removal  of  civil  officers  of  the  state."  The 
"information"  here  authorized  is  that  named 
in  the  constitution  (article  1,  $  8>  as  the 
equivalent  of  an  indictment,  and  which  is  to 
be  prepared  by  the  district  attorney  under 
the  provisions  of  section  809  of  the  Penal 
Code.  The  case  of  In  re  Marks,  supra,  was 
prosecuted  under  the  provisions  of  the  act 
of  March  14,  1853  (St  1853,  p.  40),  and  by 
the  provisions  of  section  6  of  that  act  either 
party  might  appeal  to  the  supreme  court  as 
in  other  cases.  The  provisions  of  this  sec- 
tion ceased  to  exist  upon  the  adoption  of  the 
codes,  and  section  1235  of  the  Penal  Code  au- 
thorizes an  appeal  to  this  court  only  In  such 
criminal  actions  as  amount  to  a  felony.  As 
the  appellate  jurisdiction  of  this  court  In 
criminal  cases  given  by  the  constitution  ex- 
tends only  to  such  as  are  prosecuted  by  In- 
dictment or  information,  we  have  no  juris- 
diction to  entertain  the  present  appeal.  The 
appeal  is  dismissed. 

We    concur:    GAROUTTE,    J.;   VAN 
FLEET,  J. 


(109  Cal.  100) 

COX  V.  LOS  ANGELES  TERMINAL  BY. 
CO.  (No.  19,550.) 

(Supreme  Court  of  California.     Sept  7,  1895.) 

Cakriers— EjECTiorf  or  Passexoeh — Liabilitt 
TOR  Damaoes— Repl'sal  to  Pay  Fare— Absenck 
or   Conductor's  Badoe  — Excessive  Damages. 

1.  Plaintiff,  a  girl  10  years  old,  and  three 
others,  about  the  same  age,  boarded  defendant's 


train  for  a  station  to  which  the  fare  was  10 
cents  each.  Plaintiff  tendered  the  conductor  20 
cents,  as  the  fare  for  all.  He  told  her  that 
unless  they  paid  10  cents  each  they  wonld  have 
to  get  off.     Plaintiff  said,  if  the  others  had  to 

§et  off,  she  would  also.  Thereupon  the  con- 
uctor  handed  the  money  back,  and  at  the  next 
station  they  all  got  off.  Hdd,  that  defendant 
was  not  liable  to  plaintiff  for  damages. 

2.  Neither  the  fact  that,  at  a  previons  time, 
another  conductor  allowed  the  three  girls  to  ride 
for  10  cents,  or  that  another  passenger  said  she 
would  pay  the  fare  for  the  other  girls,  without 
tendering  it,  rendered  defendant  liable. 

3.  Civ.  Code,  g  488,  requires  every  conduct- 
or to  wear  on  his  cap,  or  other  conspicuous 
place,  a  badge  indicating  his  office,  and  provides 
that  no  conductor  withont  such  badge  is  au- 
thorized to  demand  or  receive  fare  from  a  pas- 
senger. Hdd,  that  where  a  passenger  who  re- 
fuses to  pay  fare  recognizes  the  conductor  as 
such,  and  does  not  refuse  to  pay  fare  because  of 
the  absence  of  snch  badge,  or  object  to  its  ab- 
sence, and  the  conductor  puts  him  off  the  train, 
the  company  is  not  liable  because  such  conduct- 
or wore  no  badge. 

4.  A  verdict  for  $500  in  favor  of  a  girl  10 
years  old  who,  with  three  other  girls,  was  put 
off  a  railroad  train,  at  a  station,  for  failure  to 
pay  fare,  is  excessive,  in  the  absence  of  evi- 
dence justifying  exemplary  damages,  or  taking 
the  case  out  of  the  rule  given  in  Civ.  Code,  i 
3333. 

Department  1.  Appeal  from  suiMrlor  conrt, 
Los  Angeles  county;  W.  A.  Clarke,  Jadge. 

Action  by  H.  L.  Cox,  a  minor,  by  W.  E. 
Cox,  guardian  ad  litem,  against  the  Los  An- 
geles Terminal  fiailway  Company  to  recover 
damages  for.  being  ejected  from  defendant's 
train,  in  which  there  was  a  verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.    Beversed. 

T.  B.  Gibbon,  for  appellant  W.  E.  Cox 
and  W.  D.  Gould,  for  respondent 


HABBISON,  J.  This  action  was  brought 
in  behalf  of  the  'plalntiff,  an  infant  of  the  age 
of  10  years,  to  recover  damages  for  having 
been  expelled  from  a  train  of  the  defendant, 
upon  whid)  she  had  taken  passage  as  a  pas- 
senger. At  the  close  of  the  t^timony  on  be- 
half of  the  plaintiff,  the  defendant  asked  for 
a  nonsuit,  which  was  denied,  and,  after  other 
testimony  had  been  introduced,  the  cause  was 
submitted  to  the  Jury,  who  rendered  a  ver- 
dict In  favor  of  the  plaintiff  for  $500.  A  mo- 
tion for  a  new  trial  was  made  and  denied,  and 
the  defendant  has  appealed. 

1.  The  motion  for  a  nonsuit  should  have 
been  granted.  The  plaintiff.  In  company  with 
two  younger  sisters,  and  another  glri  about 
her  own  age,  were  attending  school  at  Trop- 
ico,  in  the  county  of  Los  Angeles,  and,  on 
the  morning  in  question,  had  taken  passage 
upon  the  cars  of  the  defendant,  at  Bond  sta- 
tion, for  the  purpose  of  being  carried  to 
Troplco  station,  about  a  mile  and  a  quarter 
distant.  The  rate  of  fare  between  Bond  sta- 
tion and  Troplco  whs  10  cents.  When  the 
conductor  asked  for  theh:  fore,  the  plaintiff 
tendered  him  20  cents  as  the  fare  for  beradf 
and  her  two  slaters.  The  conductor  told  bvr 
that  the  fare  was  10  cents  for  each  of  them, 
and  that  unless  they  paid  that  amount  of  fare 
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^^e7  would  have  to  get  off.  He  also  told  the 
plaintiff  that  the  20  cents  was  enough  to  pay 
for  two  of  them,  but  that  the  others  would 
bare  to  get  off.  The  plaintiff  then  told  the 
coDducrtor  that  she  did  not  like  to  go  on  with- 
out the  others,  and  that,  If  they  got  off,  she 
would  get  off  too.  Thereupon  the  conductor 
banded  the  money  bade  to  plaintiff,  and  wben 
the  next  station  was  reached  he  stopped  the 
train,  and  the  plaintiff,  with  her  sisters  and  the 
other  girl,  got  ok.  There  was  no  evidence  of 
the  use  of  any  vi(dence  or  oppression  or  force 
towards  the  plaintiff  oa  the  part  of  the  defends 
nni  or  Its  employes.  On  the  contrary,  the  eotire 
evidence  shows  that  the  conductor  was  civil 
and  gentle  in  his  Intercourse  with  the  plaintiff. 

The  plaintiff's  right  of  action  is  limited  to 
the  conductor's  treatment  of  hers^  alone, 
tind  as,  instead  of  accepting  the  offer  of  the 
conductor  to  ride  for  the  fare. tendered  by 
her,  she  Chose  to  take  back  the  money,  and 
get  off  the  car  with  her  Bisters,  rather  than  go 
on  without  them,  her  leaving  the  car  must  be 
regarded  as  a  voluntary  act  on  her  part.  The 
fact  that,  on  a  previous  occasion,  another  con- 
ductor had  allowed  the  three  girls  to  ride  for 
10  cents,  did  not  render  the  act  of  the  con- 
ductor In  demanding  the  regular  fare  on  this 
day  improper,  or  place  the  defendant  in  the 
wrong.  Nor  is  the  plaintiff  entitled  to  re- 
cover from  the  defendant  because  another 
passenger  said  that  she  would  pay  the  fare 
for  the  other  girls.  No  tender  of  fare  was 
made  by  her,  and  the  plaintiff,  instead  of 
availing  herself  of  the  offer,  testifies  that  she 
did  not  bear  it  made. 

2.  Section  488,  Civ.  Code,  Is  as  follows:  "Ev- 
ery conductor,  baggage-master,  engineer, 
brakeman,  or  other  employee  of  any  railroad 
cori)oration,  employed  on  a  passenger  train 
or  at  stations  for  paesengers,  must  wear  upon 
his  hat  or  cap,  or  in  some  conspicuous  place 
on  the  breast  of  his  coat,  a  badge,  mdlcating 
his  office  or  station,  and  the  initial  letters  of 
the  name  of  the  corporation  by  which  he  is 
employed.  No  collector  or  conductor,  with- 
out such  badge,  is  authorized  to  demand  or  to 
receive  from  any  passenger  any  fare,  toll,  or 
ticket,  or  exercise  any  of  the  powers  of  his 
office  or  station;  and  no  other  officer  or  em- 
Ijloyee,  without  such  badge,  has  any  authority 
to  meddle  or  Interfere  with  any  passenger 
or  property."  There  was  evidence  tending  to 
show  that  the  conductor,  on  this  morning, 
did  not  wear  any  badge  upon  his  cap,  and 
the  court  gave  to  the  jury  the  following  in- 
struction: "Every  conductor  employed  on  a 
passenger  train  must  wear  upon  his  hat  or 
cap,  or  in  some  conspicuous  place  upon  the 
breast  of  his  coat,  a  badge  indicating  bis  office 
or  station,  and  the  Initial  letters  of  the  name 
of  the  corporation  by  which  he  is  employed; 
and  no  conductor  without  such  badge  is  au- 
thorized to  demand  or  receive  from  any  pas- 
senger any  fare  or  ticket,  or  exercise  any  of 
the  powers  of  his  office,  and  no  conductor 
without  such  badge  has  any  authority  to  med- 
dle or  Interfere  with  any  passenger  or  proper- 


ty,"—and,  further.  Instructed  the  Jury:  "If 
you  find  that  the  conductor  in  this  instance 
did  not  have  upon  his  cap  or  breast  such  a 
badge,  then  he  had  no  right  to  meddle  or  in- 
terfere with  the  plaintiff;  and  If  he  did  inter- 
fere, and  compelled  her  to  leave  the  train, 
such  act  would  be  unlawful,  and  your  verdict 
should  be  for  the  plaintiff." 

The  object  of  this  section  is  not  to  limit  the 
power  of  the  corporation  in  the  conduct  of  Its 
business,  but  it  is  for  the  protection  of  pas^ 
sengers,  by  requiring  a  designation  of  the  per- 
son whom  they  are  to  recognize  as  entitled 
to  receive  their  fare,  or  to  represent  the  cor- 
poration In  other  respects.  The  restraint 
which  the  section  places  upon  the  authority 
of  a  condnctor  is  to  be  limited  to  the  matters 
specified  therein,  and  is  not  to  be  extended 
to  cases  not  included  within  the  language  of 
the  section.  Without  a  badge  indicating  his 
office,  the  conductor  is  not  "authorized"  to 
demand  or  receive  any  fare  or  ticket  from  the 
passenger,  or  to  exercise  any  of  the  powers 
of  his  office  or  station.  The  passenger,  In 
such  case,  would  be  Justlfled  in  refusing  to 
pay  him  the  fare,  or  to  surrender  tq  him  his 
ticket,  or  to  comply  with  his  orders;  but  it 
does  not  follow  that  if  the  passenger  recog- 
nizes him  as  the  conductor,. and  pays  his  fare, 
or  complies  with  his  directions,  he  can  re- 
cover the  fare  back  fnwi  the  corporation,  upon 
the  ground  that  the  conductor  was  not  "au- 
thorized" to  receive  It,  or  maintain  an  action 
against  the  corporation  for  comidying  with 
the  directions  of  the  conductor,  on  the  ground 
that  he  was  not  authorized  to  give  them.  The 
passenger  does  not  become  entitled  to  free 
transportation  upon  the  railroad  by  reason  of 
the  omission  of  the  conductor  to  put  on  this 
badge,  and  If,  after  recognizing  him  as  the 
conductor,  and  treating  with  him  as  such, 
wben  he  is  without  the  badge,  the  passenger 
would  avail  himself  of  the  protection  intended 
by  this  section,  he  should  place  bis  refusal 
to  pay  the  fare,  or  to  comply  with  his  direc- 
tions, upon  this  ground.  In  order  that  the 
conductor  might  have  an  opportunity  to  ob- 
viate the  objection.  The  plaintiff  herein  made 
no  objection  to  paying  the  fare  to  the  con- 
ductor at  the  time  he  demanded  it,  but  recog- 
nized him  as  sufficiently  authorized  to  receive 
It,  Irrespective  of  the  absence  or  presence  of 
a  badge.  Nor  did  she,  at  the  time  she  got 
off  the  car,  make  any  objection  to  so  doing 
upon  the  ground  that  the  conductor  was  with- 
out his  badge.  As  she  was  not  entitled  to  ride 
upon  the  road  without  paying  her  fare,  she 
was  deprived  of  no  right  by  being  excluded 
from  the  cars  for  failure  to  make  such  pay- 
ment; a'nd,  if  there  was  any  reason  why  sue 
should  not  have  been  excluded,  she  ought 
then  to  have  stated  the  reason.  After  having 
complied  with  the  order  of  the  conductor, 
without  making  this  objection,  she  cannot 
afterwards  be  allowed  to  raise  an  objection 
which,  if  then  stated,  might  have  been  ob- 
viated. The  latter  clause  of  the  fijst  of  tlie 
alxtve  Instructions  goes  beyond  the  languttge 
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of  the  Code.  The  language  of  the  section  is 
that  "no  other  officer  or  employee  without  such 
badge  has  any  authority  to  meddle  or  Interfere 
"With  any  passenger  or  property,"  whereas  the 
jury  were  told  that  "no  conductor  without 
such  badge  has  any  authority  to  meddle  or 
interfere  with  any  passenger  or  projjerty." 
The  use  of  the  term  "other  officer  or  em- 
ployee" expressly  excludes  the  conductor  from 
the  limitations  of  authority  contained  in  this 
clause,  and  confines  such  limitation  to  the 
acts  specified  in  the  preceding  clause  of  the 
sentence. 

3.  We  are  of  the  opinion  that  the  verdict 
was  excessive.  Without  reviewing  the  evi- 
dence, it  is  sufficient  to  say  that  there  was 
no  evidence  before  the  jury  which  justified 
them  in  giving  punitory  or  exemplary  damages, 
or  to  take  the  case  out  of  the  rule  given  in 
section  3333  of  the  ClvU  Code.  See.  also, 
TarbeU  v.  Kallroad  Co,  34  Cal.  61C;  Gorman 
V.  Southern  Pac.  Co.,  97  Cal.  6,  31  Paa  1112. 
The  judgment  and  order  are  reversed. 

We  concur:  VAN  FLEET,  J.;  GABODT- 
TB,  J. 


(5  CaL  XInrep.  MS) 

Bx  parte  WOODS.     (Or.  62.) 
(Supreme  Court  of  California.     Sept.  19,  1895.) 

BUROLART — BdFPICIBNCT  OP  JUDOUENT. 

Defendant  pleaded  guilty  to  a  charge  of 
burglary  in  the  first  degree,  and  the  judgment 
recited  that,  "whereas  defendant  has  l>een  con- 
victed of  the  crime  of  burijlary  in  the  first 
degree,  •  •  •  it  is  ordered,"  etc.  Hdd,  that 
the  judgment  was  valid,  though  the  minutes  of 
the  court  did  not  show  that  any  evidence  was 
heard  to  prove  the  degree  of  the  crime  of  which 
defendant  was  found  guilty,  there  l>eing  noth- 
ing in  the  minntea  to  contradict  the  recitals  of 
the  judgment. 

John  Woods,  convicted  of  burglary  in  the 
first  degree,  petitioned  for  a  writ  of  habeas 
corpus.    Petition  dismissed. 

0.  T.  Jones,  for  petitioner.  H.  F.  Garter, 
Third  Deputy,  for  respondent 

QAROUTTE,  J.  Petitioner  was  charged 
by  information  with  the  crime  of  burglary. 
A  prior  conviction  for  a  like  offense  was 
also  alleged  against  him.  He  pleaded  guilty, 
and  the  judgment  under  which  he  is  held  re- 
cites that  "whereas  the  defendant,  John 
Woods,  has  been  convicted  of  the  crime  of 
burglary  in  the  first  degree  and  a  prior  con- 
Tlction  of  felony,  it  is  ordered  that  he  be  im- 
prisoned in  the  state  prison  for  the  term  of 
twenty  years."  The  judgment,  upon  Its 
face.  Is  a  valid  and  legal  judgment,  and  one 
which  the  court  clearly  had  power  to  malce; 
but  petitioner  insists  that  the  minutes  of  the 
court  talcen  at  the  time  defendant  pleaded, 
and  also  when  judgment  was  pronounced, 
fail  to  indicate  that  any  evidence  was  heard 
tending  to  show  the  degree  of  the  crime  of 
which  defendant  was  found  guilty.  There  is 
nothing  in  the  point    The  judgment  itself 


recites  that  the  defendant  was  convicted  of 
burglary  of  the  first  degree;  and,  conceding 
that  the  minutes  of  the  court  could  be  intro- 
duced upon  this  hearing  for  the  pnrjwse  of 
contradicting  recitals  found  in  the  judgment 
still  we  find  nothing  in  those  minutes  of  a 
contradictory  character.  They  are  silent  up- 
on the  question,  and  under  such  circum- 
stances recitals  in  the  judgment  that  the  pe- 
titioner was  convicted  of  the  crime  of  tmr- 
glary  in  the  first  degree  must  control.  We 
see  no  ground  entitling  the  prisoner  to  bis. 
discharge.  The  petition  is  dismissed,  and  pe- 
titioner remanded. 


(5  nil.  TTnrep.  IM) 

MASTBRSON  v.  CLARK,  Sheriff.     (No. 
18.34P.) 

(Supreme  Court  of  California.  Sept.  17,  1895.) 
Replkvin — Complaint. 
A  complaint  in  replevin,  which  falla  to 
state  that  plaintiff  is  the  owner  or  is  entitled  to 
the  possession  of  the  property  at  the  commence- 
ment of  the  action,  is  defecbve. 

Department  1.  Appeal  from  superior 
court  Glenn  county;  Seth  Wellington,  Judge. 

Action  by  James  Masterson.  Jr.,  against 
P.  H.  Clark,  sheriff  of  the  county  of  Glenn, 
to  recover  the  possession  or  value  of  certain 
personal  property.  PiaintlfC  had  judgment 
and  defendant  appeals.    Reversed. 

Ben.  F.  Gels,  for  appellant  Charles  L. 
Donohoe,  for  respondent 

PER  CURIAM.  The  plaintiff  brought 
this  action  to  recover  the  possession  or  value 
of  300  head  of  sheep.  The  complaint  was 
filed  September  20,  1893,  and  it  avers  that 
on  the  8th  day  of  that  month  plaintiff  was 
the  owner  and  entitled  to  the  possession  of 
said  sheep:  that  on  the  said  8th  day  at 
September  defendant,  without  plaintiff's  con- 
sent, and  wrongfully,  came  into  possession 
of  said  property,  and  still  retains  possession 
of  the  same;  that  on  the  11th  day  of  said 
month  plaintiff  demanded  of  defendant  the- 
possession  of  said  sheep,  but  to  deliver  the 
possession  thereof  the  defendant  refused,  and 
still  refuses;  that  defendant  still  unlaw- 
fully withholds  and  detains  said  sheep  from 
the  possession  of  plaintiff,  etc.  A  general 
demurrer  to  the  complaint  was  Interposed 
and  overruled.  The  defendant  then  answer- 
ed, denying  the  plaintiff's  ownership  or  right 
to  the  possession  of  the  sheep,  and  setting 
up  facts  to  justify  his  taking  possession  of 
the  same.  The  case  was  tried,  and  the  find- 
ings and  judgment  were  in  favor  of  the 
plaintiff.  The  defendant  appeals  from  the 
judgment  entered  against  him,  and  has 
brought  the  case  here  on  the  judgment  roll 
alone.  The  only  question  presented  for  de- 
cision is,  did  the  complaint  state  facts  sufll- 
cient  to  constitute  a  cause  of  action?  It  is 
contended  for  appellant  that  the  complaint 
was  fatally  defective,  because  It  entirely 
failed  to  state  tliat   the  plaintiff  was  the 
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owner  and  entitled  to  tlie  poBsesslon  of  tbe 
sbeep  when  the  action  was  commenced.  Tbe 
same  Question  arose  in  B^ederlcks  v.  Tracy, 
98  Cal.  658.  33  Fac.  750.  In  that  case  the 
complaint  was  yetj  similar  to  tbe  complaint 
In  this  case,  and  it  was  beld  to  be  d^ective, 
and  cause  for  reversal.  On  the  authority 
of  that  case  the  Judgment  here  appealed 
from  must  be  reversed,  and  tbe  cause  re- 
manded, with  leave  to  the  plaintiff  to  amend 
bis  complaint  if  so  advised.     So  ordered. 


(108  Oil.  684) 

BRADFOBD  v.  WOODWOBTH.     (No. 
18,342.) 

(Supreme  Court  of  California.  Sept  5,  1885.) 
SAJ.E — Action  fob  Pbicb — Costraot. 
In  an  action  to  recover  the  value  of  lum- 
ber sold  to  defendant,  to  be  used  in  the  con- 
atmction  of  a  quartz  mill  on  the  R.  mine,  it  ap- 
neared  that  defendant  was  the  president  of 
the  Y.  Mining  Company,  which  owned  the 
mine,  and  for  which  defendant  was  construct- 
ing the  mill;  that  he  did  not  inform  plaintiff, 
nor  did  the  latter  know,  that  defendant  was 
acting  as  agent  of  the  x.  Company,  and  that 
the  lumber  was  for  such  company,  but  that 
plaintiff  contracted  with  defendant  as  the  own- 
er of  the  R.  mine,  and  as  tbe  principal  in  tbe 
transaction.    Edd,  that  defendant  was  liable. 

Department  2.  Appeal  from  superior 
dcourt,  Tuolumne  county;  6.  W.  Nicol,  Judge. 

Action  by  S.  S.  Bradford  against  F.  H. 
Woodwortb  to  recover  tbe  value  of  lumber 
alleged  to  have  been  sold  to  defendant. 
Prom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  D.  Bedding  and  J.  F.  Rooney,  for  appel- 
lant.   F.  W.  Street,  for  respondent 

TEMPLE,  J.  Appeal  from  tbe  Judgment, 
and  from  an  order  denying  a  new  trial. 
This  action  was  brought  to  recovo:  tbe  value 
of  lumber  alleged  to  have  been  sold  by  plain- 
tiff to  defendant,  to  be  used  in  the  con- 
struction of  a  quartz  mill  on  tbe  Bislng  Sun 
Mine.  Tbe  answer  denies  all  the  material 
allegations  of  the  complaint,  and  avers  that 
tbe  lumber  was  sold  by  plaintiff  to  tbe  Yo- 
somite  Mining  Company,  a  corporation  Incor- 
porated in  the  state  of  Illinois. 

Tbe  court  found  that  tbe  lumber  was 
sold  to  tbe  defendant,  but  that  at  tbe  time 
tbe  defendant  was  tbe  president  of  tbe  Yo- 
semite  Mining  Company,  and,  for  that  com- 
Iiany,  was  in  charge  of,  and  engaged  in  the 
management  of,  tbe  Rising  Sun  Mine.  The 
court  further  found  as  follows:  "That  nei- 
ther at  tbe  time  tbe  defendant  contracted 
wltb  plaintiff  for  tbe  lumber  and  materi- 
als furnished  defendant  as  aforesaid,  nor  dur- 
ing any  of  the  time  plaintiff  was  furnishing 
the  said  lumber  and  materials,  did  tbe  de- 
fendant inform  the  plaintiff  that  he,  said 
defendant,  was  acting  as  the  president  of, 
or  as  tbe  agent  of,  tbe  Yosemlte  Mining 
Company;  nor  did  tbe  plaintiff  know  at  or 
during  any  portion  of  the  time  from  Sep- 
tember 15,  1883,  to  and  Including  tbe  2d  day 


of  April,  1884,  tbat  tbe  defendant  was  the 
president  of,  or  tbe  agent  of,  tbe  Yosemlte 
Mining  Company;  and  the  defendant  did  not, 
at  or  during  any  of  said  time,  inform  plain- 
tiff tbat  the  said  Yosemlte  Mining  Company 
was  tbe  owner  of  said  Rising  Sun  Mine,  or 
tbat  tbe  lumtter  and  ipateriais  furnished  and 
delivered  to  the  defendant  as  aforesaid  were 
for  tbe  said  Yosemlte  Mining  Company;  and 
plaintiff  did  not  know,  during  any  of  said 
time,  tbat  said  lumber  and  materials  sold 
and  delivered  by  blm  to  the  defendant  as 
aforesaid  were  for  the  said  Yosemlte  Mining 
Company,  or  that,  said  company  was  tbe  own- 
er of  said  Rising  Sun  Mine.  That  plalBtiff 
dealt  and  contracted  with  tbe  defendant  as 
the  owner  of  said  Rising  Sun  Mine,  and  as 
the  principal  In  the  transaction."  It  is 
claimed  that  the  evidence  does  not  support 
this  finding,  but  a  bareful  reading  of  tbe 
transcript  convinces  me  tbat  It  is  only  one 
of  numerous  cases  presented  here  where  the 
real  claim  Is  tbat  the  finding  Is  not  sup- 
ported by  tbe  preponderance  of  the  evi- 
dence. Certainly  the  testimony  of  tbe  plain- 
tiff himself  supports  tbe  finding  in  every 
respect,  and  tbe  opposing  testimony  is  pot 
very  positive  upon  tbe  most  material  {Mints. 
It  tends  rather  to  sbow  that  plaintiff  may 
have  known  tbat  defendant  was  the  agent 
of  some  company.  Under  such  circumstan- 
ces, we  cannot  disturb  the  finding.  The 
facts  being  «b  found,  the  defendant  is  lia- 
ble. 

Appellant  also  complains  of  certain  alleged 
errors  of  law  In  refusing  to  admit  evidence 
offered  by  him.  But  I  find  no  prejudicial  er- 
ror in  tbe  rulings.  The  record  does  not  show 
a  stipulation  that  tbe  minute  book  might  be 
used  in  evidence,  and,  if  it  did,  tbe  book 
was  not  attached  to  tbe  deposition,  or  re- 
turned with  it  It  was  then  Incumbent  up- 
on defendant  to  prove  Its  Identity,  unless 
that  was  admitted.  The  minute  order  show- 
ing authority  to  purchase  the  mine  was  read 
In  connection  with  the  deposition.  For  alt 
other  purposes  for  which  the  book  was  of- 
fered, it  was  clearly  incompetent,  even  if  its 
identity  and  genuineness  had  been  admitted. 
Tbe  Judgments  offered  were  not  competent 
evidence  upon  any  Issue  In  tne  case.  It  was 
proper  to  permit  plaintiff  to  explain,  in  re- 
buttal, the  telegram  which  had  been  Intro- 
duced Xfj  tbe  defendant  to  contradict  his  tes- 
timony. Tbe  ord^  and  Judgment  ace  af- 
firmed. 

We  concur:  McFARLAND.  J.;  HEN- 
SHAW,  J. 


(106  Cal.  6W) 
SPINNEY  V.  DOWNING  et  al.  (No.  18,346.) 
(Supreme  Court  of  California.  Sept.  4,  1895.) 
Contract  of  Salb — When  Complete — Estoppbu 
1.  Where  persons  agree  that  a  proposed 
contract  shall  be  made  in  writing,  such  t-on- 
tract  is  not  binding  on  either  until  reduced  to 
writing,  and  signed  by  both. 
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2.  Where  persons  agree  that  a  proposed  con- 
tract for  the  sale  of  brick  shall  be  made  in 
writing,  the  fact  that  the  vendor  delivered  part 
of  the  brick,  and  the  vendee  has  signed  a  eon- 
tract,  will  not  estop  the  vendor  from  asserting 
that  there  was  no  contract,  because  it  was  not 
reduced  to  writing,  and  signed  \>j  both  of  them. 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

Action  by  Joseph  Spinney  against  H.  W. 
Downing  and  others  to  foreclose  a  mechan- 
ic's lien  for  brick  furnished.  Defendants 
filed  a  cross  complaint  for  breach  of  contract 
to  furnish  all  the  brick.  From  a  judgment 
for  defendants,  and  an  ord^r  denying  a  new 
trial,  plaintiff  appeals.    Reversed. 

L.  L.  Cory,  for  appellant  P.  H.  Short,  for 
respondents. 

VAN  FLEET,  J.  Action  to  enforce  a  mar 
terial  man's  lien  for  ttie  value  of  a  quantity 
of  brick  fumisbed  and  used  in  the  erection 
of  a  certain  building.  By  way  of  cross  com- 
plaint and  ground  for  afflrmative  relief,  the 
defendant  Downing  set  up  that  he  and  the 
plaintiff  entered  into  a  certain  contract 
whereby  plaintiff  agreed  to  furnish  and  de- 
liver to  said  defendant  all  the  brick  required 
for  the  construction  of  the  building,  the  brick 
to  be  of  a  certain  quality,  and  at  a  specified 
price  per  thousand;  that  plaintiff  delivered 
a  portion,  only,  of  the  brick  so  contracted 
for,  and  then  neglected  and  refused  to  de- 
liver any  more,  whereby  defendant  was  com- 
l)elled  to  procure  brick  for  the  completion  of 
the  said  building  elsewhere,  and  at  a  higher 
price  per  thousand,  to  defendant's  damage, 
etc.,  for  which  he  prayed  judgment.  Judg- 
ment went  against  plaintiff,  and  from  the 
judgment,  and  an  order  denying  him  a  new 
trial,  he  appeals. 

We  think  it  clear  that  the  alleged  contract 
counted  upon  by  defendant  Downing  in  his 
cross  complaint  never  became  a  completed 
contract.  It  appears,  without  conflict,  that 
it  was  the  understanding  and  agreement  be- 
tween the  plaintiff  and  Downing  that  the 
proposed  contract  should  be  reduced  to  writ- 
ing, and  signed  by  both  parties.  This  fact 
is  made  very  clear  by  the  evidence.  The  pa- 
per as  drawn  up  was  signed  by  Downing, 
but,  for  some  reason  which  does  not  appear, 
never  was  signed  by  the  plaintiff  Spinney. 
It  therefore  never  became  a  binding  or  sub- 
sLsting  obligation  upon  either.  It  is  a  gen- 
eral rule,  to  which  this  case  presents  no  ex- 
ception, that,  wlien  it  is  a  part  of  the  under- 
standing between  the  parties  that  the  terms 
of  their  compact  are  to  be  reduced  to  writ- 
ing, and  signed  by  the  parties,  the  assent  to 
its  terms  must  be  evidenced  in  the  manner 
agreed  upon,  or  it  does  not  become  a  binding 
obligation  upon  either.  This  is  essentially 
true  when,  as  here,  the  proposed  contract 
contains  reciprocal  stipulations  and  cove- 
nants upon  the  part  of  each  as  a  considera- 
tion for  the  acts  of  the  other.  Ambler  v. 
Whipple,  20  Wall.  546;  Fuller  v.  Reed,  38 
CaL  99;   Morrill  v.  Mining  Co.,  10  Nev.  125. 


The  case  last  cited  Is  much  in  point,  the 
facts  not  being  essentially  dissimilar  to  those 
of  the  case  at  bar.  In  that  case  the  parties 
agreed  upon  the  terms  of  contract  for  the 
sale  and  delivery  of  a  certain  quantity  of 
wood  by  plaintiff  to  defendant,  but  It  was 
understood  that  the  contract  should  be  put 
in  writing,  and  signed  by  both  parties.  It 
was  accordingly  reduced  to  writing,  and  was 
duly  executed  by  defendant,  but  was  not 
signed  by  plaintiff,  nor  did  the  latter  grlve  a 
bond,  as  was  required,  for  the  faithftil  per- 
formance of  the  contract.  He  did,  however, 
commence  at  once  to  deliver  the  wood,  and 
continued  to  deliver  it  until  stopped  by  the 
defendant  He  brought  an  action  for  the 
breach  of  the  contract  and,  in  passing  upon 
the  case  on  appeal  the  supreme  court  of 
Nevada  say:  "From  the  t&cta  thus  fotmd, 
we  think.  Independent  of  the  giving  of  the 
bond,  that  the  contract  declared  on  was  nev- 
er completed.  It  is  true,  the  parties  verbally 
agreed  to  the  terms  of  the  contract  as  stated 
In  the  complaint,  but  It  was  to  be  reduced  to 
writing,  and  signed  by  both  parties.  And  it 
was  signed  by  McDonald,  as  the  agent  for 
defendant,  but  the  plaintiff,  for  what  reason 
does  not  appear,  failed  to  sign  it  at  the  same 
time.  True,  four  days  afterwards  he  went 
to  Waters'  office  for  the  purpose  of  signing 
It,  and,  failing  to  find  it,  proceeded  to  act 
under  its  terms.  But  the  contract  thus  pre- 
pared was  to  be  signed  by  both  parties.  It 
contained  mutual  obligations,  each  of  which 
being  the  consideration  of  the  other,  •  •  • 
and,  as  the  plaintiff  failed  thus  to  sign  it,  no 
reciprocal  assent  thereto  can  be  implied. 
There  Is  no  contract  unless  the  parties  there- 
to assent;  and  they  must  assent  to  the  same 
thing,  in  the  same  sense.  1  Pars.  Cont.  475. 
It  is  essential  to  the  existence  of  every  con- 
tract that  there  should  be  a  reciprocal  assent 
to  a  definite  proposition,  and,  when  the  par- 
ties to  a  proposed  contract  have  themselves 
fixed  the  manner  in  which  their  assent  Is  to 
be  manifested,  an  assent  thereto  In  any  oth- 
er or  different  mode  will  not  be  presumed. 
Notwithstanding  the  instrument  declared  up- 
on was  fully  executed  on  the  part  of  defend- 
ant, the  contract  was  still  incomplete,  and 
neither  party  bound  thereby." 

It  is  urged,  however,  by  respondent,  that 
the  appellant  Is  estopped  to  deny  the  binding 
obligation  of  the  contract  because  he  pro- 
ceeded, with  full  knowledge  of  Its  terms,  to 
perform  it  by  delivering  a  portion  of  the 
brick  to  Downing.  We  do  not  think  the 
facts  bring  the  case  within  the  doctrine  con- 
tended for.  The  case  Is  not  dlstlngniishable 
In  that  regard  from  the  case  of  Morrill  v. 
Mining  Co.,  supra.  The  same  point  was 
there  made,— that  Morrill,  by  proceeding  to 
execute  the  contract  by  delivering  the  wood, 
thereby  ratified  it,  and  made  It  a  valid  and 
binding  contract,  equally  obligatory  upon  the 
parties  as  though  he  had  signed  it.  But  the 
court  held  that  the  doctrine  contended  for 
could  not  apply  in  such  a  case;   and  quote 
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from  Johnston  v.  Fessler,  7  Watts,  48,  where 
It  is  said:  "To  render  a  proposed  contract 
binding,  there  must  be  an  accession  to  its 
terms  by  both  parties.  A  mere  voluntary 
compliance  with  its  conditions  by  one  -who 
had  not  preyloosly  assented  to  it  does  not 
render  the  other  liable  on  it."  The  court  also 
cite  Northam  r.  Gordon,  46  Cal.  582,  and 
conclude:  "The  action  is  upon  the  contract. 
Morrill  neglected  to  sign  the  agreement,  and 
also  neglected  to  give  the  required  bond.  He 
consequently  failed  to  accept  respondent's 
offer  according  to  its  terms,  and  there  was, 
therefore,  no  contract  such  aa  was  declared 
upon."  We  think  that  case  decisive  of  this. 
Furthermore,  estoppels  must  be  mutual,  and 
it  is  obvious,  under  the  rule  above  laid  down, 
that  Downing  could  not  have  been  held 
bound  under  the  proposed  contract,  which 
Spinney  bad  failed  to  sign,  but  could  have 
repudiated  it  at  any  time.  In  view  of  this 
conclusion  the  other  questions  do  not  require 
notice,  since  they  will  not  arise  upon  a  new 
trial. 

Judgment  and  order  reversed,  and  a  new 
trial  ordered. 

We   concur:    HARRISON,  J,;    GAROUT- 
TE,  J. 


(109  Cal.  42) 

ADLER  V.  NEWELL  et  al.     (No.  18,415.) 
(Supreme  Court  of  California.     Sept.  5,  1895.) 

MORTOAOB— CONPLlgTlNO    AsSIONMENTS  —  EFVBOT 

or  Thansfekkinq  Forged  Note 
FOB  Debt — Fokeclosure. 

1.  A.  gave  a  mortgage  to  M.  to  secure  a 
note  of  the  same  date,  the  words  "Secured  by 
mortjraRe"  being  written  on  the  note.  M.  sub- 
seauentlr  indorsed  the  note  to  a  bank,  and  also 
assigned  the  mortgage,  but  did  not  deliver  the 
mortgage  itself,  and  the  assignment  was  not 
recorded.  Afterwards  M.  made  a  copy  of  the 
note,  forged  A.'s  name  thereto,  and  indorsed 
and  delivered  thj  same,  together  with  the  mort- 
gage itself,  and  a  written  assignment  thereof, 
to  defendant,  who  paid  the  face  value  of  the 
note.  This  assignment  was  recorded,  and  de- 
fendant, who  found  that  the  mortgage  stood  in 
M.'s  name  on  the  records,  and  had  no  knowl- 
edge of  any  previous  assignment,  supposed  that 
the  note  delivered  to  him  was  genuine.  The 
real  note,  signed  by  A.,  remained  in  posses- 
sion of  the  bank  as  collateral  for  moneys  loan- 
ed to  M.  Bdd.  that  the  mortgage  security  of 
the  bank  was  not  affected. 

2.  The  assignment  of  a  mortgage  is  not  a 
"grant  of  an  estate  in  real  property."  within 
Civ.  Code,  i  1107,  which  declares  that  such 
grants  are  conclusive,  except  as  against  one 
who  in  good  faith  acquires  a  title  or  lien  "by  an 
instrument  that  is  first  duly  recorded." 

3.  A  mortgage,  being  a  mere  incident  to  the 
debt,  belongs  to  the  holder  of  the  collateral 
note,  and  can  be  foreclosed  only  by  him. 

Department  2.  Appeal  from  superior  court, 
Yolo  county;  W.  H.  Grant,  Judge. 

Action  by  Moses  Adler  against  Sidney  New- 
ell and  others  to  determine  to  whom  the 
amount  due  upon  a  mortgage  on  plaintlirs 
premises  should  be  paid.  From  a  judgment 
for  the  Bank  of  IiOdi,  one  of  the  defendants, 
defendant  R.  O.  Sargent  appeals.    AiBrmed. 


Louttlt,  W^oods  &  Levinsky,  for  appellant. 
Frank  H.  Smith  and  W.  C.  Green,  for  re- 
8I>ondeut 

McPARLAND,  J.  The  plaintiff,  Adler,  be- 
ing the  owner  of  certain  premises  upon  which 
there  was  a  mortgage  executed  by  a  former 
owner,  and  being  desirous  of  paying  the 
amount  of  the  mortgage,  discovered  that  there 
were  hostile  claimants  of  the  ownership  of 
said  mortgage:  Thereupon  he  brought  this  ac- 
tion to  have  it  determined  to  whom  the 
amount  of  money  doe  upon  the  mortgage 
should  be  paid,  and  deposited  said  money  in 
court  He  made  Sidney  Newell,  R.  O.  Sar- 
gent, Francis  Cogswell,  and  the  Bank  of  Lodl 
defendants.  The  action  was  dismissed  aa  to 
Newell,  and,  Cogswell  having  filed  a  disclaim- 
er, the  contest  was  between  the  defendants 
Sargent  and  the  Bank  of  Lodl.  The  court 
foond  in  favor  of  the  Bank  of  Lodi,  and  judg- 
ment was  rendered  that  the  money  be  paid  to 
said  bank.  Sargent  appeals  from  the  judg- 
ment, and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  mortgage  In  question  was  executed  on 
October  4,  1890,  by  A.  H.  McBride  to  J.  P. 
Moseley,  to  secure  a  promissory  note  of  that 
date,  nwde  by  McBrlde  to  Moseley  or  order 
for  $7,0(X),  payable  "one  year,  with  privilege 
of  two  years,  after  date."  On  the  note  was 
written  "Secured  by  mortgage."  The  other 
facts  found  by  the  court,  and  necessary  to  be 
noticed,    are,    briefly,    these:     In    December, 

1890,  the  said  Moseley  indorsed  said  note  in 
blank,  and  delivered  it  to  Guy  W.  Currier, 
cashier  of  said  Bank  of  Lodl,  "for  the  use  and 
benefit  of  said  bank,  and  not  otherwise,"  and 
also  a  written  assignment  of  said  mortgage; 
but  he  did  not  deliver  the  said  mortgage  to 
the  bank  until  after  the  commencement  of  this 
action.  The  note  and  assignment  remained 
in  the  possession  of  the  bank  continuously 
from  that  time  until  the  commencement  of 
this  action  as  collateral  security  for  moneys 
loaned  by  said  bank  to  said  Moseley.  During 
all  of  that  time  Moseley  was  largely  Indebted 
to  the  bank,  and  at  the  commencement  of  the 
action  he  was  thus  Indebted  in  an  amount 
greater  than  the  amount  due  on  said  mort- 
gage. But  the  said  assignment  was  not  re- 
corded. In  April,  1891,  Moseley  made  a  copy 
of  the  note,  and  forged  the  name  of  McBrlde. 
thereto,  and  Indorsed  and  transferred  the 
same,  with  an  assignment  of  the  mortgage, 
and  the  genuine  mortgage  itself,  to  said  de- 
fendant Newell.     Afterwards,  on  August  17, 

1891,  he  made  a  second  copy  of  said  note,  and 
forged  the  name  of  McBrlde  thereto,  and  hav- 
ing, by  some  means,  obtained  possession  of 
the  mortgage  from  Newell,  he  Indorsed  the 
second  copy,  and  delivered  It,  together  with 
the  mortgage,  and  also  a  written  assignment 
of  the  mortgage,  to  the  defendant  Sargent, 
who  paid  Moseley  therefor  the  full  amount 
due  upon  the  note.  The  assignment  of  the 
mortgage  had  In  it  this  language:  "Together 
with  the  note  therein  described,  and  the  mon- 
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«7  due  and  to  grow  due  thereon,  with  inter- 
est." This  assignment  was  recorded  in  the 
recorder's  office  of  the  county  where  the  prem- 
ises are  situated  on  August  19, 1891.  Sargent 
had  no  knowledge  that  the  note  Iiad  been 
transferred  or  the  mortgage  assigned  to  any 
other  person,  and  supposed  that  the  oojpy 
which  he  received  was  the  genuine  note  re- 
ferred to  in  the  mortgage.  He  also  made  due 
Inquiries,  and  found  tliat  the  mortgage  stood 
In  Moselej^'s  name  on  the  records.  In  Decem- 
l>er,  1891,  Moseley,  being  indebted  to  the 
bant:  in  the  sum  of  $11,637.31,  gave  his  note 
for  that  amount,  indorsed  by  Francis  Cogs- 
well; and,  the  said  McBride  note  not  being 
considered  sufficient  security,  Moseley  was  re- 
quested to  furnish  more  collateral,  which  he 
promised  to  do;  and  on  the  following  day  he 
sent  to  Cogswell  an  assignment  of  a  forged 
note  and  mortgage  of  one  Clarlc  for  $23,168. 
In  this  assignment  he  also  included  an  assign- 
ment of  the  McBride  note  and  mortgage 
which  the  bank  already  held,  but  this  was  not 
done  at  the  bank's  request,  as  the  tmnk  deem- 
ed its  title  perfect  This  last  assignment  was, 
however,  afterwards  recorded  on  June  30, 
1892.  Cogswell  was  cashier  of  the  bank,  and 
took  said  note  and  assignment  for  the  bank, 
and  never  had  any  interest  in  the  same. 

Appellant  contends  that  some  of  the  find- 
ings of  fact  are  not  sustained  by  the  evidence, 
but  this  contention  cannot  be  sustained.  There 
was  a  fair  amount  of  evidence  tending  to 
prove  each  fact  found.  The  transcript  shows 
over  40  exceptions  to  rulings  of  the  court  in 
relation  to  the  admissibility  of  evidence,  but, 
as  these  exceptions  are  not  much  pressed  In 
the  briefs,  we  will  pass  this  part  of  the  case 
with  the  remark  that  none  of  said  rulings 
about  the  correctness  of  which  there  can  be 
any  doubt  are  of  importance  enough  to  work 
a  reversal  of  the  case.  The  real  question  in 
the  case,  and  one  that  is  elaborately  and  ably 
argued,  is  whether,  under  the  facts  found,  the 
court  correctly  awarded  the  mortgage  money 
to  the  bank.  It  is  contended  that  the  title  of 
the  bank  is  invalid,  because  there  was  no  de- 
livery to  it  of  the  mortgage,— that  is,  the  pa- 
I>er  on  which  the  contract  of  mortgage  was 
written.  But  the  bank  li^d  the  note  to  secure 
which  the  morfgage  was  executed,  and  "the 
assignment  of  a  debt  secured  by  mortgage 
carries  with  it  the  security."  Civ.  Code,  { 
2936.  Appellant  contends  that  such  assign- 
ment is  good  only  "as  between  the  parties," 
and  void  as  to  certain  third  persons,— subse- 
quent purchasers  In  good  faith,  etc.  But 
transactions  good  between  the  parties  thereto 
are  good  as  against  all  others,  unless  there  be 
some  law  to  the  contrary.  Now,  the  general 
law  which  governs  the  point  in  question  is 
that  the  assignment  of  the  debt  carries  the 
mortgage;  and,  unless  there  be  some  other 
law  to  the  contrary,  one  in  possession  of  a 
mere  instrument  of  mortgage,  which  purports 
on  its  face  to  be  security  for  a  certain  note. 
Is  bound  to  know  that,  if  the  note  bad  been 
assigned  to  another,  the  mortgage  is  of  no 


legal  value  to  him.  The  only  other  law  tliat 
can  be  plausibly  invoked  is  to  be  found  In  the 
recordation  laws.  These  are  purely  statutory, 
and  whoever  founds  a  right  upon  them  must 
point  out  the  statutory  language  which  gives 
liim  such  right.  Some  of  the  argum«it  of 
counsel  for  apnellant  would  be  very  f<wclble 
if  addressed  to  the  question,  wliat  ought  the 
law  about  the  recordation  of  assignments  of 
mortgages  to  be?  It  might  be  well,  i)erhap8, 
if  recording  of,  or  the  failure  to  record,  had 
the  same  effect  upon  such  assignments  as  up- 
on grants,  mortgages,  etc,  but  such  is  not  the 
provision  of  the  Code.  The  contention  of  ap- 
pellant Is  that  the  so-called  assignment  to  bim 
on  August  17,  1891,  and  recorded  two  days 
afterwards,  is  paramount  to  the  prior  indorse- 
ment and  transfer  of  the  note  and  assigmnent 
of  the  mortgage  to  respondent,  because  the 
latter  was  not  recorded.  But,  in  the  flint 
place,  there  was  no  valid  assignment  to  appel- 
lant, because  the  note  to  which  the  mortgage 
was  an  incident  had  already  been  assigned 
to  and  was  in  the  possession  of  the  respond- 
ent, who  had  also  a  written  assignment  of 
the  mortgage,- if  that  were  necessary  to  give 
any  further  validity  to  the  transaction.  And, 
in  the  second  place,  section  1107  of  the  Civil 
Code,  relied  on  by  appellant,  applies  only  to 
grants  of  real  estate.  The  language  is,  "£)▼- 
ery  grant  of  an  estate  In  real  property"  Is 
conclusive,  etc.,  except  as  against  one  who  In 
good  faith  acquires  a  title  or  lien  "by  an  In- 
strument that  is  first  duly  recorded."  But  an 
assignment  of  a  mortgage  is  not  a  "grant  of 
an  estate  in  real  property.''  A  mcartgage  it- 
self is  not  such  a  grant  although  it  is  specially 
provided  that  mortgages  of  real  property  may 
be  "recorded  in  like  manner  and  with  like 
effect  as  grants  thereof."  Civ.  Code,  g  2952. 
The  provision  al>out  the  recordation  of  an 
assignment  of  a  mortgage  is  in  section  2934; 
and  the  provision  is  that  "such  record  op- 
erates as  notice  to  all  persons  subsequently 
deriving  title  to  the  mortgage  from  the  as- 
signor." There  is  no  provision  as  to  prior  as- 
signees, or  that  the  recordation  should  have 
"like  effect"  as  recordations  of  grants.  Prob- 
ably the  legislature  did  not  intend  to  hamper 
too  greatly  tlie  transfer  and  exchange  of  debts 
and  obligations  secured  by  mortgages,  which 
are  usually  in  the  shape  of  negotiable  paper; 
but,  whatever  the  reason,  we  must  observe 
the  language  of  the  Code. 

We  see  nothing  in  the  point  that  respondent 
waived  all  prior  rights  by  receiving  the  note 
and  assignment  made  by  Moseley  on  Decem- 
ber 30,  1891.  The  second  assignment  of  the 
McBride  mortgage  was,  without  the  request 
or  desire  of  respondent,  Included  by  Moseley 
in  an  assignment  which  he  sent  of  the  forged 
Clark  note  and  mortgage.  If  this  was  of  any 
consequence,  it  was,  in  law,  notblng  more 
than  a  further  assurance;  and  its  acceptance 
by  resiwndent  was  in  no  sense  a  waiver  of  its 
existing  title.  Neither  is  it  of  any  importance 
that  appellant  got  possession  of  the  mortgage, 
for,  being  a  mere  incident  to  tbe  debt.  It  be- 
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longs  to  tbe  bolder  of  the  note,  and. could  be 
foreclosed  only  by  the  latter.  In  Ord  v.  Mc- 
Kee,  5  Gal.  515,  tbe  note  bad  been  made  to 
Ord,  and  the  mortgage  to  secure  it  bad  been 
made  to  McKee;  and  the  court  aald:  "Nor 
can  bis  right  of  action  be  defeated  on  the 
ground  that  tbe  mortgage  to  secure  the  pay- 
ment of  tbe  note  was  made  to  McKee,  and  not 
to  himself.  A  mortgage  is  a  mere  incident  to 
the  debt  -which  it  secures,  and  follows  the 
transfer  of  a  note  vrfth  the  full  effect  of  a  reg- 
ular assignment.  Ord,  having  the  right  to 
the  note,  bad  undoubtedly  a  right  to  foreclose 
the  mortgage."  We  see  no  reason  to  disturb 
the  Judgment.  The  appellant,  Sargent,  has, 
no  doubt,  BufTered  great  loss;  but  that  is  usu- 
ally the  case  where  a  man,  though  careful  and 
prudent,  has  been  deceived  by  a  forgery.  The 
judgm^it  and  order  appealed  from  are  affirm- 
ed. 

We  concur:    HENSHAW,  J.;  TBMPLB,  J. 


(109  Clal.  73) 

DEERINO  et  al.  ▼.  RICHARDSON-KIM- 
BALL CO.  et  al,     (No.  19,471.) 
(Supreme  Court  of  California.     Sept.  6,  1886.) 

APPEALABLK  OkDBRS— RB8    JCDtC&TA  —  QARXI8B- 
MBNT— PrIOKITT  OF  LlBNS. 

1.  An  order  formally  directing  a  garnishee 
to  pay  the  funds  in  its  possession  to  pTaintifC  is 
appealable,  but  an  order  denying  a  motion  to  set 
it  aside,  not  presenting  any  new  features,  is 
not. 

2.  On  an  issue  as  to  the  priority  of  various 
xamishments,  plaintiff  introduced  the  judgment 
in  another  action,  wherein  plaintiff  and  claim- 
ant separately  intervened,  claiming  priority 
over  the  claims  of  plaintiff  in  that  action,  who 
had  twice  garnished  the  same  fund,— once  be- 
fore claimant,  and  both  before  plaintiff;  that, 
after  plaintiff  in  said  action  stated  that  he 
claimed  nothing  nnder  his  first  garnishment, 
claimant  stated  that  he  would  proceed  no  fur- 
ther with  his  intervention,  he  not  being  further 
interested.  Hdd.  that  said  judgment  did  not 
estop  claimant  from  asserting  his  priority  in 
said  fund,  as  against  plaintiff. 

3.  The  court  should  not  unconditionally  or- 
der a  garnishee  to  pay  the  money  in  its  pos- 
session to  the  Judgment  creditor,  wiiere  there 
were  other  and  prior  claimants  to  the  fund, 
whose  rights  were  not  adjudicated;  but  the 
creditor  should  be  directed  to  brine  an  action 
under  Code  Civ.  Proc.  §  720,  providing  that  if 
a  i>er8on  having  property  of  the  judgment  debt- 
or claims  an  interest  therein  adverse  to  him, 
or  denies  the  debt,  the  court  may  authorlsse  the 
judgment  creditor  to  institute  an  action  against 
such  person  for  the  recovery  of  such  interest 
or  debt. 

4.  A  note  payable  to  defendant,  and  depos- 
ited with  a  banic  as  collateral,  is  subject  to  gai^ 
niahment,  and  the  lien  so  acquired  extends  to 
the  amount  collected  thereon  by  the  garnishee. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   J.  W.  McKinley,  Judge. 

Motion  by  Deering  &  Co.  for  nn  order  re- 
quiring the  Los  Angeles  National  Bauk,  as 
garnishee,  to  apply  the  moneys  In  its  pos- 
session belonging  to  Richardson-Kimball 
Company  to  the  payment  of  its  Judgment 
I.  A.  Lothian  appeared  as  a  claimant  of  the 
v.4lP.no.7 — 61 


fund.  From  an  order  granting  said  motion, 
and  from  an  order  refusing  to  set  aside 
said  order,  said  garnishee  and  said  claimant 
appeal  Reversed  in  part,  and  affirmed  in 
part. 

Walter  Bordwell  and  Allen  &  Flint,  for  ap- 
pellants. S.  A.  W.  Carver  and  Carver  & 
Preston,  for  respondents. 

VANCHEF,  C.     The  controversies  Involv- 
ed in  the  four  appeals  to  be  considered  in  the 
above-entitled    cause    arose    In    proceedings 
supplementary  to  execution  had  in  the  case 
of    Deering    &    Co.   v.   Richardson-Kimball 
Company,   in  which   the  plaintiff  recovered 
a  Judgment  against  the  defendant,  Ricliard- 
Bon-Kimball  Company,  for  the  sum  of  $1,- 
416.74,  on  January  IB,  1892,  upon  which  ez- 
'ecution  was  issued,  and  returned  wholly  un- 
satisfied,  prior   to   February   24,   1803.     On 
February  24,  1893,  the  plaintiff,  in  due  form, 
upon  affidavit,  applied  to  the  Judge  of  the 
superior  court  for  an  order  requiring  the  Los 
Angeles  National  Bank  to  appear  before  said 
Judge,  and  answer  concerning  certain  debts, 
moneys,  effects,  credits,  and  other  property 
In  its  possession,  or  under  its  control,  alleged 
by  plaintiff  to  be  the  property  of  said  defend- 
ant.   Thereupon  the  Judge  made  an  order 
addressed  to  the  bank,  and  commanding  its 
cashier,  F.  C.  Howes,  to  appear  before  said 
Judge  on  February  27. 1893,  to  be  examined 
concerning  such  debts,  moneys,  credits,  and 
other  property  in  tbe  possession  or  under  the 
control  of  said  bank,  and  further  command- 
ing tiie  bank  not  to  pay  or  transfer  said 
debts  or  other  property  until  duly  released, 
etc.     On  tbe  day  of  this  application  (Febru- 
ary 24,  1893),  plaintiff  caused  to  be  served 
on  George  H.  Kimball  and  I.  A.  Lothian  a 
notice   to   the  effect   that  on  February  27, 
1893,  and  immediately  after  the  examination 
of  Howes,  cashier  of  the  bank,  the  plaintiff 
would  move  the  court  for  an  order  requiring 
the  bank  to  apply  any  debts,  credits,  or  other 
property  of  the  defendant,  in  its  possession 
or  under  its  centred,  to  tbe  satisfaction  of 
plaintiff's  Judgment.     On  the  appointed  day 
Howes,  the  cashier,  appeared  and  was  ex- 
amined;  and,  in  addition  to  his  testimony, 
certain  documentary  evidence  was  admitted 
against  the  objection  of  Lothian,  who  appear- 
ed, and  dpposed  the  motion  on  tbe  ground 
that  a  garnishment  in  his  favor  bad  been 
served  on  the  bank  prior  to  that  of  the  plain- 
tiff,  and  claimed  that  a  Judgment  in  his  fa- 
vor against  the  defendant  Richardson-Kim- 
ball Company,  should  be  first  satisfied  from 
the  property  of  defendant  In  possessioa  of 
the  bank.     From  the  testimony  of  the  cash- 
ier of  the  bank,  and  other  evidence,  the  court 
made  written  findings  of  facts,  and,  as  con- 
clusions  of  law.  found  that  ^11  the  property 
of  defendant  in  the  possession  of  the  bank, 
to  wit,  ?1,356.22,  should  be  applied  In  pay- 
ment of  pUiintiff's  Judgment,  and  formally 
ordered  the  bank  to  pay  said  sum  of  $1,356.- 
22  to  the  plaintiff,  Deering  &  Co.,  "and  tbat 
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execntlon  Issne  therefor."  This  ord»  was 
entered  and  docketed  as  a  Jadgment  on  June 
30.  1803;  and.  within  60  days  thereafter, 
Lothian  and  the  banlc,  separately,  appealed 
from  the  order  on  a  bill  of  exceptions  as  to 
questions  of  both  law  and  fact.  They  also 
each  separately,  moved  the  court  to  vacate 
and  set  aside  said  order.  These  motions  to 
vacate  the  order  having  been  denied,  each 
has  api>ealed  from  the  order  denying  the  mo- 
tion to  vacate  the  former  order.  The  four 
appeals  are  represented  here  by  one  tran- 
script, containing  only  one  bill  of  exceptions. 
Bat  counsel  for  all  the  imrtles  Interested 
have  stipulated  that  such  transcript  shall 
constitute  the  record  on  each  of  the  four  ap- 
peals. 

1.  Counsel  for  respondent  contend  that  the 
two  appeals  from  the  order  denying  the  mo-« 
tlons  to  vacate  the  former  order  should  be 
dismissed,  and  I  think  this  point  is  well  tak- 
en, and  should  be  sustained.  The  former  or- 
der was  an  appealable  order  (McCullough  ▼. 
Clark,  41  Cal.  298);  and  an  order  denying  a 
motion  to  set  it  aside,  which,  presents  no 
new  features  not  before  the  court  when  It  ex- 
ercised its  Judgment  upon  the  original  mat- 
ter, is  not  appealable  (Railroad  Co.  v.  Mc- 
Gratb,  74  CaL  49;  Goyhinech  v.  Goyhinech, 
80  Cal.  409,  22  Fac.  175;  Harper  v.  Hlldreth, 
99  CaL  2C5,  33  Pac.  1103). 

2.  The  appeal  of  Lothian  from  the  former 
order  (applying  the  funds  In  possession  of 
the  bank  to  plaintiff's  judgment)  will  be  first 
considered,  and  to  that  end  a  further  state- 
ment of  the  material  facts  of  record  Is  neces- 
sary: 

As  to  the  property  of  defendant,  Richard- 
son-Kimball Company,  in  possession  of  the 
bank,  it  was  found  that  it  consisted  of  a 
promissory  note  made  by  F.  J.  Byrne  to  de< 
fendant  (whether  negotiable  or  not  does  not 
appear),  Indorsed  and  deposited  In  the  bank 
by  defendant  on  June  22,  1888,  as  collateral 
security  for  the  payment  of  defendant's  note 
of  that  date  to  the  bank.  The  bank  obtained 
Judgment  agaiiist  Byrne  on  said  collateral 
note  on  May  14, 18SK),  for  the  sum  of  $2,393.18, 
which  was  paid  to  the  bank's  attorneys  on  Au- 
gust '28,  18U1,  ac£  by  them  delivered  to  the 
bank  on  August  31, 1891,  from  which  the  bank 
realized,  over  expenses  of  collection,  the  netsum 
of  $2,184.55,  80  much  of  which  as  was  neces- 
sary for  that  purpose  the  bank  then  applied 
to  the  full  payment  of  the  debt  for  which 
Byrne's  note  had  been  pledged,  after  which 
payment  there  remained  in  possession  of  the 
bank  the  sum  of  $1,356.22,  for  which  It  was 
responsible  to  defendant,  and  no  part  of 
which  bad  been  paid  to  defendant  at  the 
date  of  the  order  appealed  from.  Garnish- 
ments had  been  served  on  the  bank,  in  actions 
against  the  Richardson-Kimball  Company,  in 
the  following  order:  First,  In  an  action  by 
F.  A.  Carter,  on  July  8,  1889;  second,  in  an 
action  by  George  H.  Kimball,  on  August  19, 
1891;  third,  in  an  action  by  I.  A.  Lothian,  on 
August  29,  1891;    fourth,  In  the  auove-men- 


tloned  action  by  George  H.  KlmbaH,  another 
garnishment  was  served  on  the  bank  on  Au- 
gust 31,  1891;  fifth,  in  this  acUon  by  William 
Deerlng  &  Co.,  on  September  7,  1891.  In 
each  of  these  actions  against  the  Richardson- 
Kimball  Company  a  judgment  In  favor  of 
plaintiCT  had  been  rendered,  entered,  and 
docketed,  before  plaintiff  commenced  the  pro- 
ceeding supplementary  to  execution  In  ques- 
tion here.  On  the  hearing  of  plaintilTs  mo- 
tion supplementary  to  execution,  Lothian  con- 
tended that,  inasmuch  as  the  garnishment  In 
his  favor  was  prior  to  that  of  Deering  &  Co., 
his  Judgment  for  the  sum  of  $446.56  should  be 
first  satisfied  from  the  funds  in  possession  of 
the  bank,  and  that  only  the  residue  thereof 
could  be  applied  to  the  jadgment  of  Deerlng 
&  Co.  In  answer  to  this,  Deerlng  &  Co.  con- 
tended that  Lothian  was  estopped  from  claim- 
ing priority  of  his  garnishment  by  a  former 
judgment  In  the  aforesaid  action  of  George  H. 
Kimball  T.  Richardson-Kimball  Comiuiny, 
and,  to  prove  the  alleged  estoppel,  offered  In 
evidence  the  Jadgment  roll  In  that  action, 
which  was  admitted  against  Lothian's  objec- 
tion. In  that  action,  Lothian  and  Deerlng  & 
Co.  each  filed  a  separate  Intervention  com- 
plaint, alleging  that  the  action  and  the  at- 
tachment therein  were  fraudulent,  as  against 
the  creditors  of  the  Richardson-Kimball  Com- 
pany, for  varioas  reasons,  the  principal  one  of 
which  was  that  the  defendant  therein  was 
not  indebted  to  the  plaintiff,  Kimball,  in  any 
sum  whatever,  at  the  time  that  action  was 
commenced.  The  Intervention  complaints  were 
In  no  wise  connected  with  each  other,  al- 
though each  was  composed  of  substantially 
the  same  allegations  against  KlmbalL  There 
was  no  issue  between  the  Interveners  as  to 
the  priority  of  their  respective  garnishments. 
Neither  disputed  the  alleged  date  or  validity 
of  the  other's  garnishment.  Nor  does  the 
Judgment  roll  in  that  case  show  any  trial  or 
decision  as  to  the  relative  dates  or  priorities 
of  garnishments.  The  common  object  of  the 
interveners  was  to  defeat  the  garnishments 
In  favor  of  Kimball,  only  one  of  which,  how- 
ever, was  prior  to  that  of  Lothian,  while  both 
were  prior  to  that  of  Deering  &  Co.  Lothian 
was  Interested  In  defeating  only  the  first. 
The  second  did  not  conflict  with  his  rights. 
When  the  causes  between  the  Interveners  and 
plaintiff  In  that  action  came  to  trial,  the  plain- 
tiff therein  stated  to  the  court  that  he  claimed 
nothing  by  virtue  of  his  first  garnishment, 
served  August  19,  18U1.  This  satisfied  Lothi- 
an, and  thereupon  his  counsel  "stated  In  open 
court  that  he  would  not  proceed  further  upon 
his  Intervention."  No  evidence  was  Intro- 
duced by  either  party,  except  said  statement 
of  Kimball;  and  thereupon  the.  cause,  upon 
Lothian's  Intervention,  was  submitted  to  the 
court  The  court  then  proceeded  to  try  the 
issues  on  the  intervention  of  Deering  &  Co.; 
and  the  result  was  a  finding  by  the  court  that 
the  Richardson-Kimball  Ck>mpany  was  not  in- 
debted to  Kimball  at  the  time  be  commenced 
his  action,  but  that  he  was  then  largely  la 
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debted  to  that  company.  After  these  trials 
the  court  ninde  written  findings  as  to  each 
intervi>iit!t>!i.  \s  to  Lothian,  It  found  as  fol- 
lows: "The  court  finds  the  following  facts: 
First,  upon  the  interyentlon  of  I.  A.  Lothian, 
that  the  plaintiff  has  no  claim  of  lien  upon 
any  money  or  other  property  held  by  the 
Los  Angeles  National  Banic  by  virtue  of  the 
writ  of  attachment  levied  on  August  19, 
1881;  said  attachment  having  been  levied,  as 
alleged  In  the  amendment  to  the  complaint 
in  intervention,  by  I.  A.  Lothian.  As  to  all 
other  facts  in  said  intervention  of  Lothian, 
the  findings  were  waived.  As  conclusions 
of  law.  the  court  finds  that  said  intervener, 
Lothian,  has  no  cause  for  Intervention  here- 
in, and  that  judgment  should  be  entered  ac- 
cordingly against  said  intervener."  Upon 
these  findings  the  court  adjudged  "that  the 
intervener,  Lothian,  take  nothing  by  bis  in- 
tervention herein." 

This  Judgment  is  not  in  accord  with  the 
findings  of  fact,  but,  conceding  that  it  is  a 
valid  judgment,  there  is  nothing  expressed 
or  implied  in  the  findings  or  judgment  touch- 
ing the  relative  priorites  or  dates  of  the  gar- 
nishments by  Lothian  and  Deering  &  Co. 
Turning  to  the  pleadings,  we  find  no  issue 
as  to  such  dates  or  priorities.  Each  inter- 
vener alleged  the  date  of  bis  garnishment. 
Ix)thlan  alleged  his  to  have  been  served  on 
August  29,  1891,  and  Deering  &  Co.  alleged 
its  garnishment  to  have  been  served  on  Sep- 
tember 7,  1891.  Neither  of  these  allegations 
was  denied.  As  before  remarked,  the  sole 
object  of  each  Intervener  was  to  gain  prefer- 
ence for  his  attachment  over  that  of  Kimball. 
Yet,  In  the  proceeding  supplementary  to  ex- 
ecution by  Deering  Sc  Co.  against  the  banlc, 
the  court  adjudged  that  Lothian  was  estop- 
ped by  the  judgment  In  the  case  of  Kimball 
V.  Richardson-Kimball  Company  (wherein 
Lothian  and  Deering  &  Go.  were  Interveners) 
from  claiming  priority  of  his  garnishment 
over  that  of  Deering  &  Co.,  and  tliat  all 
money  in  possession  of  the  bank  belonging 
to  the  Richardson-Kimball  Company  be  paid 
to  Deering  &  Co.  As  above  stated,  I  think 
the  judgment  roll  in  the  intervention  case 
appeared  upon  its  face  to  be  irrelevant  to  the 
proceeding  supplementary  to  execution,  and 
for  that  reason  should  have  been  rejected; 
but,  however  this  may  be,  it  seems  clear  that 
the  court  below  erred  in  construing  that 
judgment  to  be  an  estoppel  of  Lothian  to 
claim  priority  or  preference  for  his  attach- 
ment, as  against  that  of  Deering  &  Co. 
"That  only  Is  deemed  to  have  been  adjudged 
in  a  former  judgment  which  appears  on  its 
face  to  have  been  so  adjudged,  or  which  was 
actually  and  necessarily  included  therein  or 
necessary  thereto."  Code  Civ.  Proc.  i  1911; 
Black,  Judgm.  §  599;  LiUis  v.  Ditch  Co..  9.'> 
CaL  554.  30  Pac.  1108.  This  solution  of  the 
question  as  to  estoppel  necessitates  a  re- 
versal of  the  order  appealed  from,  as  to  Lo- 
thian. Other  points  made  by  Ixithian  are 
also  made  by  the  bank  on  its  appeal  from 


the  same  order,  and,  so  far  as  necessary,  will 
be  considered  on  that  appeal. 

3.  On  the  appeal  by  the  bank,  the  appel- 
lant ccHitends  that  the  court  erred  in  order- 
ing it,  unconditionally,  to  pay  the  money  in 
its  possession  to  Deering  &  Co.,  and  that  up- 
on the  facts  disclosed  by  the  testimony  of 
the  cashier  of  the  bank,  and  found  by  tha 
judge,  as  hereinabove  stated,  the  judge  was 
authorized  only  to  make  an  order  to  the  ef- 
fect that  Deering  &  Co.  might  bring  an  ac- 
tion against  the  bank,  as  provided  by  sec- 
tion 720  of  the  Code  of  Civil  Procedure,  to 
which  action  other  persons  claiming  liens 
upon  the  money  by  prior  attactmients  might 
be  made  or  isecome  parties,  to  the  end  that 
all  adverse  claims  might  be  adjusted  and 
conclusively  settled  in  such  action,  so  that 
the  bank  would  thereby  be  protected  against 
them.  In  thus  contending  I  think  the  appel- 
lant is  clearly  right,  and  fully  sustained  by 
the  adjudged  cases  in  this  state,  of  which 
the  following  are  more  or  less  directly  in 
point:  Roberts  T.  Landecker,  9  Cal.  262; 
Parker  v.  Page,  38  Cal.  522;  Robinson  v. 
Tevis,  38  CaL  614;  Hartman  v.  Olvera.  51 
CaL  502;  Ex  parte  Hollls,  59  CaL  414.  See, 
also,  Hagerman  v.  Tong  Lee,  12  Nev.  332. 
There  is  no  pretense  of  bad  faith  on  the  part 
of  the  bank,  according  to  the  testimony  of 
whose  cashier  the  Judge  found  the  facts.  In- 
deed, there  is  no  dispute  about  the  facts.  It 
clearly  appears  that  the  garnishments  of 
Carter  and  Lothian  were  duly  served  on  the 
bank  prior  to  that  of  Deering  &  Co.;  and, 
although  Kimball's  first  garnishment  had 
been  decided  to  be  invalid  as  against  Deering 
&  Co.  and  Lothian,  Kimball  was  not  es- 
topped from  claiming  it  valid  against  Carter.  . 
Conceding,  but  not  deciding,  the  extremely 
doubtful  proposition  that  In  summary  pro- 
ceedings^ of  this  kind  a  judge,  referee,  or 
cotirt  may  try  and  conclusively  settle  all  ad- 
verse claims  to  the  property  sought  to  be  ap- 
plied to  the  satisfaction  of  a  judgment,  yet 
all  luiown  adverse  claimants  should  have  an 
opportunity  to  be  heard;  otherwise,  they 
would  not  be  bound  by  any  order  made,-  nor 
would  the  garnishee  be  protected  by  any  such 
order  from  their  just  claims,  and  might  be 
compelled  to  satisfy  them.  Code  Civ.  Proc. 
§  544;  Robinson  v.  Tevis,  38  Cal.  611;  Wade, 
Attachm.  §  504.  In  this  case  neither  Carter, 
the  first  gamisher,  nor  Kimball,  the  second, 
had  any  notice  of  the  supplementary  proceed- 
ing, and  neither  of  them  appeared.  It  is 
contended  for  respondent,  however,  that  tbe 
Byrne  note,  in  possession  of  the  bank  as  a 
pledge,  was  not  subject  to  attachment,  and 
that  only  the  money  realized  therefrom  by 
the  bank  was  attachable,  and,  therefore,  that 
Carter  acquired  no  lien  on  the  money  col- 
lected by  the  bank  after  the  service  of  his 
garnishment;  and  this  theory  seems  to  have 
been  adopted  by  the  judge  who  heai-d  the 
motion  and  made  the  order.  But  this  theory 
is  unsound.  All  debts  and  credits  of  a  de- 
fendant in  possession  of  another  are  attach- 
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able  by  gamlQhment.  The  Byrne  note,  In 
possession  of  the  bank  as  collateral  security 
tor  a  debt  of  the  defendant  In  attachment, 
Rlchardson-KImball  Company,  was  a  "cred- 
it," and  the  defendant's  Interest  In  It  was  at- 
tachable by  garnishment  of  the  bank  (Oow 
▼.  Marshall,  90  CaL  565,  27  Pac.  422);  and 
the  Uen  of  Carter's  attachment  not  only  fas- 
tened itself  upon  the  note,  but  transfrared 
Itself  to  the  money,  when  collected  thereon 
by  the  garnishee  (Robinson  t.  Tevls,  38  Cal. 
614).  The  facts  disclosed  by  the  bank 
through  the  testimony  of  Its  cashier,  which 
the  judge  found  to  be  true,  was  equivalent 
to  a  denial  of  the  alleged  debt  of  the  bank 
to  the  Richardson-Kimball  Company,  in  the 
sense  of  section  720  of  the  Code  of  Civil  Pro- 
cedure. In  Tlew  of  the  numerous  attach- 
ments of  that  debt,  the  bank  was  not  obliged 
to  pay  it  to  the  defendant  in  the  attachment 
suits  until  those  attachments  should  be  dis- 
charged. Nor  was  it  bound  to  pay  it  to 
either  of  the  plaintiffs  in  attachment,  or  to 
the  sh«^ff  for  them,  until  a  settlement  of 
theb:  adverse  claims  thereto  by  a  Judicial 
tribunal  whose  determination  would  be  con- 
clnsire  upon  all  claimants,  and  afford  ample 
protection  to  the  bank.  Conceding  that  the 
bank  might  have  interpleaded  the  adverse 
claimants,  it  substantially  did  so,  by  fully 
Informing  the  Judge  of  all  the  adverse  claims 
and  claimants.  It  was  then  the  duty  of  the 
Judge  to  deny  the  motion  for  an  order  on 
the  bank  to  pay  the  money  to  Deering  & 
Co.;  but,  if  moved  to  do,  he  might  have 
made  an  order  permitting  Deering  &  Co.  to 
institute  an  action  against  the  bank  as  pro- 
vided In  section  720,  Code  Civ.  Proc.  In  such 
an  action  all  persons  claiming  to  be  inter- 
ested might  and  should  have  been  the  par- 
ties; and,  if  all  such  were  not  made  parties 
by  the  plaintiff,  the  bank  could  have  caused 
them  to  be  brought  in,  and  then  Ipaid  the 
money  into  court,  thereby  relieving  Itself  of 
all  responsibility. 

I  think  the  two  appeals  from  the  order  de- 
nying the  motions  to  vacate  the  order  re- 
quiring the  bank  to  pay  to  plaintiff  herein 
the  sum  of  $1,856.22  should  be  dismissed,  but 
that,  on  the  appeal  of  I.  A.  Lothian  and  the 
Iios  Angeles  National  Bank  from  the  last 
above  mentioned  order,  said  last-mentioned 
order  should  be  reversed,  with  leave  to  the 
respondent  to  apply  for  an  order  permitting 
it  to  institute  an  action  against  the  Los  An- 
geles National  Bank,  pursuant  to  section  720 
of  the  Code  of  Civil  Procedure. 

We  concur:    BELCHER,  C;   BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  appeal  of  I.  A.  Lo- 
thian and  the  appeal  of  the  Los  Angeles  Na- 
tional Bank  from  the  order  denying  appel- 
lants' motions  to  vacate  a  former  order  re- 
quiring said  bank  to  pay  to  respondent  the 
sum  of  $1,356.22  are  dismissed.  But,  on  the 
appeals  oy  said  Lothian  and  said  bank  from 


said  former  order,  that  order  Is  reversed,  and 
respondent  corporation  has  leave  to  apply  to 
the  superior  court,  or  to  the  Judge  thereof, 
<m  the  findings  of  record  In  the  proceeding 
supplementary  to  execution,  for  an  order  per- 
mitting It  to  institute  an  action  against  the 
Los  Angeles  National  Bank  pursuant  to  sec- 
tion 720  of  the  Code  of  Civil  Procedura 


(5  CaL  Vorcp.  Ul> 
SIMPSON  v.  SIMPSON.     (No.  19,487.) 
(Supreme  Court  of  California.    Sept.  7.  1885.> 

AbaTEMBNT— FeXDINO  AcTIQH — CONTINCAXCE. 

1.  The  pendency  of  an  action  by  the  hus- 
band to  annul  the  marriage  on  the  ground  that 
it  was  contracted  under  duress  does  not  pre- 
vent an  action  by  the  wife  for  divorce  on  the 
ground  of  nonsupport. 

2.  In  an  action  for  divorce  the  afiSdavit  for 
a  continuance  stated  that  defendant,  a  material 
witness,  was  in  another  state,  and  too  poor  to 
attend  the  trial,  and  that  his  deposition  could 
not  be  obtained  wltliin  a  month;  that  the  evi- 
dence in  an  action  pending  in  another  state  by 
defendant  against  plaintiff  to  annul  the  mar- 
riage could  not  be  obtained  by  the  day  set  for 
trial.  Plaintiff  stipulated  that  the  uncertified 
copy  of  the  evidence  in  the  other  action  might 
be  used  as  though  duly  certified,  and  waived  ali- 
mony. Mdd,  a  continuance  was  properly  re- 
-fused. 

CommlsslonerB'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;  George  Puterbaugh,  Judge. 

Action  by  Sarah  B.  Simpson  against  B.  F. 
Simpson  for  a  divorce.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

Callen  &  Neale,  for  appellant.  William  H. 
Fuller  and  Clarence  L.  Barber,  for  respond- 
ent. 


VANCLIEF,  0.  Action  for  divorce  on  the 
grounds  of  desertion  and  willful  neglect  to 
provide  for  plaintiff  the  common  necessaries 
of  life.  In  which  the  Judgment  was  in  favor 
of  plaintiff,  dissolving  the  bonds  of  matri- 
mony. Defendant  has  appealed  from  the 
judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  alleged  de- 
fenses to  the  action  were:  First,  a  general 
denial  of  each  and  every  allegation  of  the 
complaint;  second,  that  the  defendant  mar- 
ried the  plaintiff  under  duress,  by  threats  of 
plaintiff's  father  and  brother-in-law  to  kill 
him  unless  he  married  plaintiff;  third,  that 
there  was  another  action  pending  in  the 
state  of  Colorado  between  the  same  parties 
for  the  same  cause. 

1.  The  appellant  contends  that  the  findings 
of  fact  by  the  court  are  not  Justified  by  the 
evidence,  but  I  think  the  evidence  quite 
sufficient  to  Justify  all  such  findings. 

2.  It  la  contended  that  the  court  erred  in 
deciding  that  the  action  pending  In  the  state 
of  Colorado  was  not  for  the  same  cause  as 
this  action.  The  record  of  that  cause,  which 
was  offered  in  evidence  by  defendant,  shows 
that  it  was  an  action  brought  by  the  defend- 
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ant  herein  against  the  plaintiff  In  this  action 
to  annnl  the  alleged  marriage  of  plaintiff 
and  defendant  herein,  on  the  ground  that  the 
plaintiff  in  that  action  submitted  to  the  per- 
formance of  the  marriage  ceremony  under 
duress  as  aforesaid,  and  was  not  an  action 
for  divorce.  Surely,  neither  that  cause  of 
action  nor  the  relief  sought  thereby  was  the 
same  as  in  this  action,  and  the  court  did  not 
err  in  so  deciding. 

3.  Appellant  contends  that  the  court  erred 
In  denying  defendant's  motion  to  postpone 
the  triaL  The  motion  was  made  on  the 
affidavit  of  one  of  d^end&nt's  attorneys, 
showing  that  defendant  was  a  material  wit- 
ness In  his  own  b^aif  to  i»OTe  the  al- 
leged duress;  that  he  resided  In  Denver, 
Colo.,  and  by  reason  of  his  poverty  was  un- 
able to  pay  the  expense  of  a  trip  to  this 
state,  and  therefore  his  testimony  could  be 
procured  only  by  deposition;  that  affiant 
knew  of  no  other  witness  by  whom  the  al- 
leged duress  could  be  proved;  that  a  post- 
ponement of  one  mouth  would  be  necessary 
to  enable  affiant  to  procure  defendant's  dep- 
osition, but  did  not  state  that  affiant  expect- 
ed to  procure  It  within  that  period.  The 
affidavit  further  stated  that  the  evidence 
necessary  to  prove  the  plea  of  another  action 
pending  in  the  state  of  Colorado  could  not 
be  procured  In  time  for  the  trial  on  the  day 
s^t.  Counsel  for  plaintiff  opposed  the  mo- 
tion to  postpone  the  trial,  ahd  offered  to 
stipulate,  as  they  afterwards  did,  that  the 
uncertified  copy  of  the  record  of  the  action 
pending  In  Colorado,  then  in  possession  of 
defendant's  attorneys,  might  be  admitted  in 
evidence  without  objection,  and  with  the 
same  effect  as  if  duly  certified,  and  also 
waived  pialntiCTs  claim  for  alimony.  Plain- 
tiff also  proved  that  summons  was  personal- 
ly served  on  defendant  In  Denver,  Colo., 
four  months  prior  to  the  day  set  for  the  trial 
of  the  case.  Considering  all  the  circumstan- 
ces, I  do  not  think  the  denial  of  the  motion 
to  postpone  the  trial  was  an  abuse  of  the 
discretion  of  the  court  But  even  if  it  can 
be  said  to  have  been  error,  1  think  it  appears 
that  the  defendant  was  not  injured  thereby. 
In  the  first  place,  it  appears  by  the  record 
of  defendant's  suit  in  Colorado  that  he  ear- 
nestly desired  to  free  himself  from  the  bonds 
of  matrimony,  which  were  dissolved  in  this 
action  without  costs,  except  the  sum  of 
$20.15,  which  he  will  probably  never  pay. 
The  only  difference,  in  effect,  between  the 
decree  of  divorce  in  this  action  and  a  decree 
annulUng  the  marriage  in  his  action  in  Colo- 
rado is  that  the  latter  would  scandalize  the 
plaintiff  (to  marry  whom  he  appears  to  have 
been  under  the  strongest  possible  moral  obli- 
gation), and  bastardize  his  natural  son,  born 
after  the  alleged  marriage.  In  the  second 
place.  It  appears  to  be  hardly  possible  that 
defendant's  testimony  as  to  the  alleged  du- 
ress could  prevail  over  the  strong  evidence 
to  the  contrary  given  at  the  trial.  A  new 
trial  should  not  be  granted  on  the  ground  of 


harmless  error.    I  think  the  order  and  Judg- 
ment appealed  from  should  be  affirmed. 

We  concur:    HAXNBS,  C;  BELCHBB,  O. 

PBB  OUBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  and  Judg- 
ment appealed  from  are  affirmed. 


a09  Cal.  122) 
MOOEB  V.  HAMERSLAG.     (No.  18,352.) 
(Supreme  Court  of  California.     Sept  12, 1895.)  . 
Pdblic  Lands — LooiTios  ih  Anothbb's  Namk. 

1.  Under  Rev.  St.  U.  8.  fr  2322,  vesting  in 
the  locator  of  a  jaining  claim  the  exclusive  n^ht 
to  its  poBsession,  a  location  of  a  mining  claim 
may  be  made  by  one  person  in  the  name  of  an- 
other. 

2.  Where  one,  acting  under  Rev.  St.  U.  S. 
S  2322,  vesting  in  a  locator  of  the  mining  claim 
the  exclusive  right  to  its  possession,  locates  and 
has  a  miniuK  claim  recorded  in  another's  name, 
the  legal  title  thus  vested  in  the  other  cannot 
be  defeated  by  a  subsequent  parol  agreement 
that  it  is  to  be  held  by  him  in  trust. 

Department  1.  Appeal  from  superior 
court  Fresno  county;  S.  A.  Holmes,  Judge. 

Action  by  S.  C.  Moore  against  A.  Hamers- 
lag  for  breach  of  contract  to  reconvey  a  min- 
ing claim  alleged  to  have  been  located  by 
agreement  An  his  name.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

J.  A.  Hannah,  for  appellant  Sayle  & 
Coldwell,  for  respondent 

HARRISON,  J.  The  plaintiff  located  a 
mining  claim  under  the  laws  of  the  United 
States,  February  8, 1888,  In  the  name  of  the 
defendant,  s'gned  the  name  of  the  defend- 
ant to  .the  location,  and  posted  and  left  the 
notice  on  the  mine.  In  the  following  March 
he  left  a  copy  of  the  notice  with  the  county 
recorder,  to  be  recorded,  unless  be  should 
otherwise  Instruct  him  within  a  few  days, 
and  paid  the  fee  for  recording,  but  never 
gave  any  further  Instructions  to  the  record- 
er. Shortiy  after  this,  he  saw  the  defend- 
ant and  Informed  him  that  be  had  posted 
notice  on  the  claim  in  his  name;  and  in  his 
testimony  says:  "I  told  him  that  I  had 
posted  a  notice  on  a  claim  In  his  name,  and 
that  before  I  had  it  recorded  I  came  to 
see  him  If  it  was  satisfactory  with  him  to 
have  the  mine  stand  in  his  name,  and  deed 
It  back  to  me,  as  Mr.  Stephens  had  formerly 
agreed  to  do;  and  he  said  it  was  agreeable." 
Soon  after  this  interview  with  the  defendant, 
the  plaintiff  conveyed  an  undivided  half  of 
the  claim  to  one  Broder,  and  he  and  Broder 
continued  In  possession  of  the  mine,  expend- 
ing money  In  working  it  taking  to  them- 
selves all  the  proceeds.  In  December,  1890, 
the  defendant  at  the  request  of  Broder,  con- 
veyed the  mining  claim  to  'him.  In  Febru- 
ary, 1891,  the  plaintiff  demanded  from  the 
defendant  a  conveyance  of  the  claim,  and 
upon  his  refusal  brought  this  action  to  re- 
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coyer  damages  for  the  breach  of  his  agree- 
ment to  make  such  conreyance.  Judgment 
was  rendered  in  his  favor  for  $600.  The 
defendant  lias  appealed. 

A  mining  claim  is  real  estate  (Melton  t. 
Lambai-d,  51  Cal.  258),  and  under  the  pro- 
Tisions  of  the  statute  of  frauds  can  be  trans- 
ferred only  by  operation  of  law,  pr  an  In- 
strument in  writing.  The  provision  of  sec- 
tion 2322  of  the  Revised  Statutes  of  the  Unit- 
ed States  conferring  upon  the  locator  of  a 
mining  claim  "the  elcluslve  dght  of  pos- 
session and  enjoyment"  to  the  claim  is  In 
the  nature  of  a  legislative  gi-ant  of  Interest 
In  the  land;  and  the  Interest  thus  convey- 
ed to  the  locator  by  the  government  can- 
not be  transferred  by  parol,  or  otherwise 
than  in  accordance  with  the  statute  of 
frauds.  Goller  v.  Fett,  30  Cal.  4S1;  Garthe 
▼.  Hart,  73  Cal.  541,  15  Pac.  93.  The  location 
may  be  made  in  the  name  of  another  than 
the  actual  locator  (Morton  v.  Miuhig  Co., 
26  Cal.  527;  Rush  v.  French,  1  Ariz.  105,  25 
Pac.  816):  and  when  so  made  the  person 
in  whose  name  it  is  made  becomes  vested 
with  the  legal  title  to  the  claim  (Van  Val- 
Icenburg  v.  HuflC,  1  Nev.  142);  and  it  is  not 
necessary  for  Its  validity  that  it  should  be 
recorded  (Thompson  v.  Spray,  72  Cal.  533, 
14  Pac.  182).  By  virtue  of  the  acts  done 
by  the  plaintiff  in  reference  to  the  raining 
claim  In  question,  the  defendant  became 
vested  with  the  legal  title  thereto  as  fully 
aa  If  tlie  plaintiS  had  located  the  claim  In 
his  own  name,  and  afterwards,  by  a  convey- 
ance absolute  In  form,  and  without  any 
consideration,  trausfcired  it  to  the  defend- 
ant. The  defendant  could  not,  by  any  oral 
declarations  subsequent  to  such  conveyance, 
render  himself  a  trustee  for  the  plaintiff, 
or  bind  himself  to  transfer  the  claim- to  him, 
"An  absolute  conveyance  of  lands  cannot, 
after  its  execution,  be  turned  into  a  trust  by 
any  oral  declarations  of  the  parties  there- 
to." Feeney  v.  Howard,  79  Cal.  525,  21  Pac. 
984;  Hasshagen  v.  Hasshagen,  80  Cal.  514, 
22  Pac.  2M;  Sherman  v.  Sandell  (Cal.)  30 
Pac.  797.  The  plaiutift  did  not  locate  the 
claint  In  the  name  of  the  defendant  by  rea- 
son of  any  fiduciary  relations  between  them 
(see  Feeney  v.  Howard,  supra),  nor  was  it 
made  under  any  prior  agrepniont  on  the  part 
of  the  defendant  to  hold  the  same  in  trust 
for  him.  Tlie  cases  of  Gore  v.  McBrayer, 
18  Cal.  583,  and  Moritz  v.  Lavelle,  77  Cal. 
10,  18  Pac.  803,  do  not  aid  the  plaintiflT,  and 
are  not  in  contravention  of  this  rule.  In 
l>oth  these  cases  the  location  was  made  un- 
der a  prior  agreement  between  the  jiarties 
that  it  should  be  for  the  Joint  interest  of 
both.  At  the  time  of  the  transaction  involv- 
ed in  Gore  v.  McBrayer  a  mining  claim 
could  be  transferred  by  parol,  the  statute 
requiring  it  to  be  In  writing  having  been 
passed  In  I860;'  and  In  Moritz  t.  Lavelle  the 
location  was  made  by  both  parties  in  the 
name  of  the  defendant,  upon  the  express 
agreement  between  them  at  the  time  of  the 


location  that,  in  consideration  of  the  prior 
agreement  of  the  plaintiff  to  furnish  the 
means  for  its  location  and  worl^lng,  the  de- 
fendant would  transfer  an  interest  1  herein. 
In  Gore  t.  McBrayer  the  location  was  orig- 
nally  made  In  the  name  of  both  parties,  and 
it  was  held  that  the  Interest  thereby  vest- 
ed In  the  plaintiff  could  not  be  defeated 
by  tearing  down  the  notice  and  making 
a  new  location,  in  which  the  plaintiCrs  name 
was  omitted.  The  court  should  have  ex- 
cluded the  oral  evidence  of  the  agreement 
by  the  defendant  to  reconvey  the  mining 
claim  to  the  plaintiff,  and  should  have  grant- 
ed the  nonsuit  aslced  by  the  defendant  The 
Judgment  and  order  are  reversed. 


We     concur: 
ROOTTB,  J. 


VAN     FLEET,     J.;     GA- 


TUFFREB  et  al.  v.  P0LHEMU8  et  al.     (No. 
19.499.) 

(Supreme  Court  of  California.     Sept  4,  1895.) 

AuvEHSK  Possession — Qcietino  Title — Who  mat 

Maintain  Action — Determination  of  Ekiui- 

TABLE  RionTS— -Parol  Paktitiox. 

1.  One  who  invoices  the  statute  of  limita- 
tions in  his  favor  in  order  to  establish  his  title 
by  adverse  possession  to  portions  of  a  Mexican 
grant  has  the  burden  of  showing  that  a  "perfect 
grant"  existed  prior  to  the  issuance  of  bis 
patent. 

2.  Title  by  adverse  possession  cannot  bo 
successfully  asserted  by  one  who  has  failed  to 
pay  the  taxes  on  the  property,  especially  against 
one  who  he  assorts  had  agreed  to  pay  them 
for  him. 

3.  It  is  too  late  to  attack  the  sufBciency  of 
a  pleading  after  evidence  has  been  introduced 
in  support  of  its  allPKations  without  objection. 

4.  The  owner  of  an  equitable  riglit  may 
maintain  an  action  to  quiet  his  title  and  have 
adverse  equities  adjudicated  therein  and  de- 
termifted  inferior. 

5.  Where  a  tract  of  land  was  purchasetl  by 
five  tenants  in  common,  and.  at  their  direction, 
deeded  to  a  trustee  for  them,  and  they  entered 
into  a  verbal  agreement  that  they  would  each 
select  a  portion  of  the  land  for  cnltivntion.  and 
that'  the  selection  so  made  should  be  owned 
by  the  one  selecting  it  in  severalty,  evidence 
that  one  of  the  five  made  a  parol  gift  of  his  se- 
lection to  his  daughter,  who  cultivated  the 
same,  and  made  considerable  improvements 
thereon,  having  exclusive  possession  for  more 
than  15  years,  establishes,  as  between  the 
other  cotenauts  and  the  daughter,  a  partition  by 

Earol,   though   such  other  cotenants   may   not 
ave  known  that  she  was  occupying  it  as  a  gift 
from  her  father. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  W.  H.  Clark,  Judge. 

Action  to  quiet  title  by  Caroline  Borromtto 
Tuffree  and  J.  K.  Tuffree,  her  husband, 
against  C.  B.  Polhemus,  Moses  Hopkins,  Al- 
fred Robinson,  and  others.  There  was  Judg- 
ment for  plaintiffs  against  defendant  Polhe- 
mus, and  for  the  defendants  other  than  Pol- 
hemus against  plaintiffs,  from  which,  so  far 
a  a  it  is  against  them,  both  parties  appeal. 
Modified. 

A.  M.  Stephens  and  Chapman  &  Hendrick. 
for  plaintiffs.  Stephen  M.  White  and  Brick- 
uell  &  White,  for  defendants. 
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6AR0UTTE,  J.  This  action  was  brouglit 
to  quiet  title  to  a  tract  of  land  containing  640 
acres.  The  complaint  is  in  the  usual  form, 
and  contains  the  additional  allegation  that 
plaintiff  Mrs.  TuSree  had  been  in  the  oi>en, 
notorious,  peaceable,  continuous,  and  adverse 
possession  of  the  tract  for  more  than  IB  years. 
The  answer  denied  the  allegations  of  the  com- 
plaint, and  alleged  that  by  a  tripartite  inden- 
ture, executed  in  18G8,  between  Abel  Stearns 
and  his  wife  of  the  first  part,  Alfred  Robin- 
son of  the  second  part,  and  Samuel  Brannan, 
E.  F.  Kortbam,  Charles  B.  Polhemus,  Edward 
Martin,  and  Abel  Steams,  parties  of  the  third 
part,  they.  Steams  and  wife,  conveyed  to 
Robinson  certain  lands,  including  the  lands 
here  involved.  The  lands  so  conveyed  were 
several  Mexican  grants,  containing  more  than 
100,000  acres.  The  deed  was  made  to  Rob- 
inson, in  trust  to  hold  possession,  and  sell  and 
convey  upon  such  terms  and  in  such  quanti- 
ties as  he  might  see  fit,  with  the  consent  of 
the  parties  of  the  third  part.  In  the  findings 
of  fact  the  trial  court  declared  "that  about 
the  time  of  the  execution  of  the  indenture  the 
beneficiaries  (parties  of  the  third  part)  did  en- 
ter Into  a  verbal  agreement  that  they  would 
each  select  a  section  from  among  the  lands, 
and  that  these  selections  so  made  should  be 
owned  by  the  persons  selecting  in  severalty; 
their  object  being  to  demonstrate,  by  plant- 
ing and  cultivating,  the  productiveness  of  the 
soil."  The  court  further  found  that  under 
such  agreement  Polhemus  made  a  selection 
of  the  land  here  in  dispute;  that  this  selection 
was  made  in  the  year  1872,  and  Polhemus  ver- 
l)aUy  stated  to  his  daughter,  plaintlfC  TuECree, 
that  he  gave  her  the  land;  and  she,  relying 
upon  such  statements  and  representations, 
with  his  consent  and  approval,  took  posses- 
sion thereof,  with  her  husband,  cultivated 
and  improved  the  same,  and  has  been  living 
thereon  since  tliat  time.  The  court  further 
found  that  neither  Robinson  nor  any  of  the 
parties  of  the  third  part,  except  Polhemus, 
knew  that  Mrs.  Tuffree  was  holding  and 
claiming  the  land  under  the  gift  from  Polhe- 
mus, nor  did  they  know  that  Polhemus  had 
selected  this  particular  land  under  the  agree- 
ment aforesaid.  At  this  time  Polhemus  own- 
ed one-fourth  of  all  the  land  conveyed  to  the 
trustee,  Robinson.  During  all  the  time  since 
1872,  plaintifCs  have  cultivated  the  hind,  and 
liave  made  improvements  thereon  to  the  val- 
ue of  $7,000,  with  the  knowledge  of  the  tms- 
tee  and  the  parties  of  the  third  part;  and  dur- 
ing said  time  plaintlfC  Mrs.  Tuffree  has  claim- 
ed said  land,  and  asserted  that  she  owned  the 
same  imder  an  agreement  with  her  said  fa- 
ther, Polhemus.  The  court  further  found 
"that  the  tmstee  had  paid  the  taxes,  and  the 
premises  constituted  a  portion  of  a  Mexican 
grant,  and  that  a  patent  therefor  had  issued 
on  the  21st  of  May,  1877."  As  conclusions  of 
law  the  court  declared  that  there  was  an  ex- 
ecuted parol  gift  from  Polhemus  to  Mrs.  Tuf- 
free, and  that  such  gift  vested  in  her  all  the 
title  to  said  property  held  by  Polhemus,  but 


not  the  title  of  his  cotenants  The  court  also 
concluded  that  there  was  no  executed  parol 
partition  of  the  lands,  nor  any  inrt  of  them, 
and  that  the  plaintiffs  were  entitled  to  judg- 
ment against  Polhemus,  and  that  the  defend- 
ants other  than  Polhemus  were  entitled  to 
judgment  against  the  plaintiffs.  Both  parties 
appeal  from  the  judgment  so  far  as  it  is 
against  them,  and  also  from  an  order  deny- 
ing their  respective  motions  for  a  new  trial; 
and  cross  appeals  are  now  before  us  upon  the 
one  transcript. 

1.  Did  the  plaintiff  Mis.  Tuffree  secure  title 
to  this  property  by  adverse  possession  for  the 
requisite  period?  Without  a  consideration  of 
the  evidence  as  to  the  character  of  her  posses- 
sion, we  are  prepared  to  say  that  she  has  not 
shown  herself  to  be  in  a  position  to  success- 
fully plead  the  statute  of  limitations.  This 
land  constituted  a  i>ortion  of  a  Mexican  giant, 
a  patent  to  which  was  not  issued  until  'Ma.j 
21,  1877.  The  statute  of  limitations  did  not 
commence  to  run  until  the  date  of  the  patent, 
Anzar  v.  Miller,  90  Cal.  342,  27  Pac.  299.  In 
some  of  the  earlier  cases  it  has  been  intimated 
that  possibly  the  statute  might  run  before 
confirmation  and  issuance  of  patent  where  a 
"perfect  grant"  existed;  but,  when  Invoking 
the  statute  of  limitations,  it  would  seem  to 
be  somewhal  of  a  misnomer  to  term  any  Mex- 
ican grant  a  "perfect  grant"  until  confirmed 
by  commission  or  court,  and  a  patent  issued 
upon  such  confirmation.  Especially  would 
this  seem  to  be  so  in  view  of  Botiller  v.  Do- 
minguez,  130  U.  S.  238,  9  Sup.  Ct.  525,  where 
it  is  held  that  every  grant,  however  perfect, 
must  be  submitted  to  and  confirmed  by  the 
proper  authorities  before  any  valid  title  vests. 
But  in  this  case.  If  the  principle  were  other- 
wise, Mrs.  Tuffree  would  not  be  benefited,  for 
the  burden  would  still  be  upon  her  to  show 
the  existence  of  a  "perfect  grant"  prior  to  the 
issuance  of  the  patent,  and  this  she  has  not 
attempted  to  do.  Since  the  issuance  of  thR 
patent  she  has  not  obtained  title  by  adverse 
possession,  for  she  has  paid  no  taxes  upon 
the  land.  Neither  does  it  appear  that  Polhe- 
mus paid  th«  taxes  for  her  benefit,  or  at  all; 
for  the  court  has  found  that  Robinson,  the 
trustee,  paid  the  taxes.  As  an  element  in  tlie 
creation  of  her  title,  it  was  all-important  that 
she  should  have  paid  the  taxes.  This  she  has 
not  done.  Nor  does  the  fact  that  Polhemus 
promised  to  pay  them  for  her  extricate  her 
from  the  difficulty.  Polhemus  is  one  of  the 
parties  against  whom  she  is  Invoking  the  stat- 
ute, and  she  certainly  should  not  have  relied 
upon  his  promises.  We  conclude  that  Mrs. 
Tuffree  has  no  title  by  virtue  of  the  statute 
of  limitations. 

2.  Defendants  insist  that,  Inasmuch  as  plain- 
tiffs title  Is  purely  equitable,  her  remedy  is 
an  action  for  specific  performance,  and  that 
an  action  to  quiet  title  cannot  be  maintained; 
and  further  contend  that,  if  this  conclusion 
be  erroneous,  still,  under  any  circumstances, 
the  facts  showing  her  equitable  title  should 
be  set  out  by  her  complaint    We  do  not  deem 
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It  neceesary  to  determine  whetber  or  not  the 
allegations  of  the  complaint  are  sufficiently 
broad  to  Justify  proof  of  an  equitable  title  In 
Mrs.  Tuffree,  for  the  evidence  showing  her 
equitable  title  was  admitted  without  objec- 
tion, and  it  is  now  too  late  to  attack  the  suffi- 
ciency of  the  pleading  in  this  particular. 

3.  There  are  cases  in  this  state  holding  that 
the  possessor  of  an  equitable  title  cannot 
bring  an  action  to  quiet  such  title  against  the 
bolder  of  the  legal  title  (Von  Drachenfels  t. 
Doolittle,  77  Cal.  295,  19  Pac.  518;  Niderer  v. 
Ayers.  83  Cal.  39,  23  Pac  192;  Bryan  v.  Tor- 
mey,  84  Cal.  126,  24  Pac.  319;  Harrigan  t. 
Mo  wry,  84  CaL  456,  22  Pac.  658);  and  this  is 
the  general  doctrine  (Frost  v.  Spitley,  121  U. 
S.  552,  7  Sup.  Ct  1129).  But,  as  this  court 
in  the  past  has  had  occasion  to  remark,  sec- 
tion 738  of  the  Code  of  Ciyil  Procedure  Is 
broad  in  its  terms.  It  possesses  no  limita- 
tions or  restrictions,  and  we  see  no  reason 
why  it  does  not  vest  in  the  holder  of  an  equi- 
table title  the  right  to  come  before  the  court, 
and  hare  his  equities  declared  superior  to  any 
and  all  opposing  equities.  If  there  are  out- 
standing and  antagonistic  equities,  we  know 
of  no  sound  policy  which  would  deny  claim- 
ants thereunder  an  adjudication  upon  them 
by  virtue  of  the  provisions  of  this,  section  of 
the  Code.  In  Watson  t.  Sutro,  86  Cal.  500, 
24  Pac.  172,  it  was  held  that  the  owner  of  an 
equitable  Interest  was  entitled  to  have  his 
interest  set  aside  in  partition,  and  we  repeat 
with  approval  what  is  there  said  as  to  this 
class  of  estates:  "In  fact,  in  most  cases  In 
this  state  the  difference  between  equitable 
and  legal  estates  is  of  no  practical  Importai^ce. 
They  are  both  estates  originating  by  law,  and 
held  under  law,  and  in  that  sense  are  legal 
estates;  and  where  a  court  is  at  liberty  to  rely 
upon  the  rule  of  equity  of  considering  that  as 
done  which  ought  to  be  done,  the  difference 
between  an  estate  so  regarded  and  an  estate 
at  law  Is  not  worthy  of  consideration."  It  is 
apparent  at  a  glance  that,  if  an  action  for  par- 
tition will  lie  In  such  a  case,  then  an  action  by 
the  bolder  of  an  equitable  title  against  turtles 
claiming  adverse  equities  should  be  recog- 
nized and  countenanced  under  the  foregoing 
section  of  the  Coda  For  these  reasons  we 
think  the  action  maintainable  against  all  the 
defendants  except  Robinson,  the  holder  of  the 
legal  title. 

4  Many  findings  of  the  court  have  been 
attacked  by  the  opposing  appellants  as  un- 
supported in  the  evidence.  It  would  sub- 
serve no  useful  purpose  In  this  opinion  to 
enter  into  an  examination  of  the  record  in  this 
regard  in  detalL  We  have  carefully  gone 
over  it,  and  are  fully  satisfied  that  all  of 
the  material  findings  of  fact  are  supported 
by  the  evidence.  Upon  those  findings  we 
entirely  agree  with  the  trial  court  in  its  con- 
clusion of  law  that  the  parol  gift  of  this  land 
by  Polhemus  to  his  daughter,  Tuffree,  vested 
in  her  his  Interest  therein,  for  that  there  was 
an  executed  parol  gift  to  her  cannot  be  ques- 
tioned by  the  evidence  or  findiiigs. 


5.  Upon  the  remaining  branch  of  the  case 
we  are  compelled  to  arrive  at  a  contrary  con- 
clusion from  that  of  the  trial  court  The 
findings  of  fact  establish  an  executed  parol 
partition;  and  that  land  may  be  partitioned 
by  parol  in  this  state  is  well  settled.  I»ne 
V.  Dollarbide,  24  Cal.  21&  We  have  here  a 
tract  of  land  containing  more  than  100,000 
acres,  owned  by  five  tenants  in  common. 
The  land  appears  to  have  been  wild  and  un- 
cultivated. The  title  was  placed  in  the  name 
of  one  Robinson,  who  appears  to  be  a  mere 
naked  trustee;.  The  cotenants  evidently  were 
desirous  of  renting  and  selling;  and  with  the 
object  of  demonstrating,  by  planting  and  cul- 
tivating, the  productiveness  of  the  soil,  they 
entered  into  a  verbal  agreement  that  they 
would  each  select  a  section  from  among  the 
lands  comprising  this  immense  tract,  and  that 
such  selection,  so  made,  should  be  owned  by 
the  person  selecting  In  severalty.  Under  this 
agreement  Polhemus  selected  a  section 
which  he  gave  to  his  daughter,  the  plalntlll 
herein.  She  ent»«a  into  the  possession 
thereof,  claiming  the  same;  has  had  the  ex* 
elusive  possession  for  more  than  15  years; 
has  cultivated  the  same,  and  made  Improve- 
ments thereon  to  the  value  of  $7,000;  and 
said  cultivation  and  making  of  improvements 
were  known  to  Robinson  and  all  the  coten- 
ants. This  is  a  strong  showing,  and  clearly 
indicates  an  example  of  an  executed,  parol 
partition,  for  Mrs.  Tuffree  certainly  stands 
In  as  good  a  position  with  reference  to  this 
case  as  Polhemus  himself  would  if  be  had 
done  these  things  and  was  now  seeking  to 
quiet  his  title  against  his  cotenants.  There 
is  nothing  in  the  findings  to  nullify  the  con- 
clusion we  have  arrived  at  upon  the  forego- 
ing facts,  unless  It  be  the  following:  "That 
none  of  said  beneficiaries,  except  the  said 
C.  B.  Polhemus  had  any  knowledge  that  said 
named  plaintiffs  were  occupying  or  Improv- 
ing said  land  under  any  gift  from  said  Polhe- 
mus; nor  did  said  beneficiaries,  or  either  ot 
them,  ^cept  said  Polhemus  know  that  said 
land  had  been  selected  as  aforesaid;  nor  did 
they  agree  that  said  land,  so  selected,  should 
be  owned  by  the  said  Polhemus,  or  by  his 
donee,  Caroline  B.  Tuffree,  in"  severalty." 
We  do  not  see  how  this  finding  could  have 
any  weight  If,  as  previously  suggested,  Pol- 
hemus were  the  party  plaintiff;  and  likewise 
we  think  It  avails  nothing  against  Mrs.  Tuf- 
free. This  finding  of  fact  discloses  nothing 
violative  of  the  original  agreement  of  parti- 
tion. We  do  not  see  how  it  Is  material  up- 
on this  question  that  Polhemus'  cotenants 
should  have  had  knowledge  that  Mrs.  Tuffree 
based  her  rights  upon  a  gift  from  her  father; 
nor  how  it  becomes  material  that  the  coten- 
ants should  have  been  Informed  that  Polhe- 
mus had  sole<:ted  this  particular  tract  of 
land  under  the  agreement;  nor  that  they 
should  have  agreed  after  the  selection  that 
the  land  so  selected  should  be  owned  by  the 
said  Polhemus,  or  his  donee  In  severalty. 
That  whatever  selection  was  made  by  any 
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of  these  cotenants  should  belong  to  tbem  In 
severalty  was  the  original  agreement  in  the 
first  Instance,  and  we  see  no  necessity  for  a 
ratification  thereof  after  the  selection  was 
made.  This  tract  of  land  covered  an  Im- 
mense territory,  and  Folhemus'  right  of  se- 
lection of  any  particular  tract  was  as  broad 
as  the  territory  Itself.  It  is  evident  the  own- 
ers did  not  reside  upon  this  body  of  land, 
and  their  lack  of  knowledge  as  to  Folhemus' 
selection,  or  the  claims  of  Mrs:  Tuflree  there- 
to, may  well  be  accounted  for  upon  this  the- 
ory; but,  be  that  as  It  may,  we  think  none  of 
the  facts  declared  by  this  finding  of  the  court 
defeat  plalntMTB  claims  that  her  acts,  tak«i 
In  connection  with  those  of  Folhemus,  con- 
stituted an  executed  parol  partition  under 
the  original  agreement.  For  the  foregoing 
reasons,  the  Judgment  In  favor  of  the  plain- 
tiffs and  against  the  defendant  Folhemus  is 
affirmed;  the  Judgment  in  favor  of  the  de- 
fendants, other  than  the  defendant  Robinson, 
is  reversed,  and  the  superior  court  is  directed 
to  enter  judgment  upon  the  findings  of  fact 
In  favor  of  the  plaintiff  and  against  the  said 
defendants  other  than  the  defendant  Robin- 
son. The  order  denying  a  new  trial  to  the 
defendant  Folhemus  and  to  the  plaintiffs  is 
affirmed.  The  costs  of  this  appeal  are  to  be 
taxed  against  the  defendants  other  ttian  Rob- 
inson. 

We  concur:  HARBISON,  J.;  VAN  FLEET, 
J. 

On  Motion  for  Rehearing. 

(Oct  2,  1896.) 

PER  CURIAM.     The  judgment  in  favor  of 
the  defendant  Robinson  in  affirmed. 


(10>  Cal.  1) 

STOCKTON  COMBINED  HARVESTER  & 

AGRICULTURAL  WORKS  v.  HOUS- 

ER.     (No.  19,409.) 

(Supreme  Court  of  California.     Sept.  5,  1895.) 

Corporations  —  Liabiutt    op    Stockholders — 
Sals  of  Shares — Notice. 

1.  Defendant  sold  a  manufacturing  plant 
to  plaintiff  corporation,  taking  in  part  payment 
thereof  400  sfaares  of  its  corporate  stock,  at  $50 
per  share.  There  was  no  indorsement  on  tlie 
certificate  that  it  was  for  fully-paid  or  nonas- 
sessable stock,  nor  was  there  any  such  under- 
standing between  the  parties.  At  the  time  of 
this  transactioli  each  of  plaintiff's  stockholders 
had  paid  J50  per  share  on  his  stock.  Bdd, 
that  defendant's  stock  was  subject  to  the  same 
conditions  and  liabilities  that  it  would  have 
been  subject  to  liad  he  been  an  original  sub- 
scriber. 

2.  Under  Civ.  Code,  §  337,  which  provides 
that,  if  any  portion  of  the  assessment  levied 
against  the  capKal  stock  of  a  corporation  shall 
remain  unpaid  on  the  day  specified  in  the  as- 
sessment notice,  the  secretary  must,  unless  oth- 
erwise ordered  by  the  board  of  directors,  cause 
to  be  published  "in  the  same  papers"  in  which 
the  notice  of  assessment  was  published  a  notice 
of  sale,  etc.,  the  board  may  order  sucli  notice 
of  sale  to  be  published  in'  a  pai>er  other  than 
'that  in  whitfh  the  notice  of  assessment  appear- 
ed. 


3.  The  secretary  of  a  corporation,  on  the 
Older  of  the  president,  sent  by  mail  to  each  of 
the  seven  directors  a  written  notice  of  a  q>e- 
cial  meeting,  properly  addressed  and  postpaid, 
three  days  oefore  the  time  fixed  for  the  meet- 
ing. SHd,  that  notice  was  given  as  required 
by  Civ.  Code,  |  320,  and  the  acts  of  the  five 
directors  present  were  valid. 

4.  Notice  to  the  directors  of  a  corporation 
of  a  special  meeting  will  be  presumed,  in  the  ab- 
sence of  proof  to  ihe  contrary,  though  not  re- 
cited in  the  record  of  the  meeting. 

5.  Where  written  notices  of  a  special  meet- 
ing were  properly  addressed,  and  sent  by  mail, 
postpaid,  to  each  of  the  directors  of  a  corpora- 
tion, the  presumption  is  that  the  notices  were 
received. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   Luden  Shaw,  Judge. 

Action  by  the  Stockton  Combined  Harrest- 
er  &  Agricultural  Works  against  Daniel  Hoo- 
ser  to  recover  an  assessment  on  shares  of 
stock.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Nlchol  &  Orr  and  J.  L.  Murphey,  for  ap- 
pellant Anderson  &  Anderson  and  S.  L. 
Garter,  for  respondent 

BELCHER,  C.  Tbe  plaintiff  is  a  manufac- 
turing corporation  organized  under  the  laws 
of  this  state,  and  having  its  principal  place 
of  business  in  the  city  of  Stockton.  Its  cap- 
ital stock  la  $300,000,  divided  into  3.000 
shares,  of  the  par  value  of  $100  each.  On 
October  14,  1885,  defendant  became  the  own- 
er of  400  shares  of  plaintiff's  capital  stock, 
and  at  that  time  more  than  one-fourth  of  its 
entire  capital  stock  had  been  subscribed  for 
and  taken.  On  the  day  named  there  was  is- 
sued to  and  accepted  by  defendant  a  certifi- 
cate for  the  said  shares  of  stock,  and  ever 
since  he  has  continued  to  be,  and  now  is. 
the  owner  and  holder  thereof.  On  October 
4,  1892,  one-half  of  the  -par  value  of  tbe  sub- 
scribed capital  stock  of  plaintiff  had  been 
paid,  and  no  more.  At  that  time  plaintiff 
was  indebted  to  divers  creditors  in  sums  ag- 
gregating about  $150,000,  and  was  unable  to 
meet  its  liabilities  and  satisfy  the  claims  of 
its  creditors,  and  for  such  pmpose  it  was 
necessary  that  an  assessment  of  $25  per 
share  on  the  subscribed  capital  stock  of  plain- 
tiff—the  same  being  one-half  of  the  amount 
then  unpaid  on  such  capital  stock— should  be 
levied  and  assessed  by  the  directors  of  plain- 
tiff. On  October  4,  1892,  at  a  regular  meet- 
ing of  the  board  of  directors,  there  was  didy 
adopted  a  resolution  levying  an  assessment 
on  the  subscribed  capital  stock  of  the  corpo- 
ration in  the  sum  of  $25  per  share,  and  up- 
on the  adoption  of  such  resolution  the  plaln- 
tlfTs  secretary  caused  to  be  published  In  a 
newspaper  printed  and  published  in  the  city 
of  Stockton,  for  the  time  and  in  the  manner 
required  by  law,  a  notice  of  such  assessment; 
and  on  the  same  day  copies  of  said  notice 
were  mailed  to  the  several  stockholders  of 
plaintiff,  at  their  several  places  of  residence. 
By  the  resolution  levying  the  assessment, 
November  7, 1892,  was  fixed  as  the  time  when 
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the  stock  on  which  the  assossment  should  re- 
main unpaid  should  become  delinquent,  and 
November  26,  1892,  as  the  day  for  the  sale 
of  delinquent  stock.  No  part  of  defendant's 
assessment  was  paid,  and  on  November  22d 
a  resolution  was  adopted  by  the  board  of  di- 
rectors of  plaintiff  waiving  further  proceed- 
ings for  the  collection  of  said  assessment  by 
sale,  and  electing  to  proceed  by  action  at 
law  to  recover  the  amount  of  the  assessment, 
as  provided  in  section  349  of  the  Civil  Code. 
Pursuant  to  the  resolution  last  above  refer- 
red to,  plaintiff  commenced  this  action  to 
recover  from  defendant  the  sum  of  SIO.OOO, 
—the  amount  of  such  assessment.  The  de- 
fendant answered,  denying  that  he  ever  sub- 
scribed fw  any  of  the  capital  stock  of  the 
plaintiff;  and  alleging  that  In  1885  he  pur- 
chased from  the  plaintiff  400  shares  of  Its 
capital  stock  at  the  price  of  $50  per  share- 
that  being  the  price  agreed  upon  between 
plaintiff  and  defendant  as  the  full  purchase 
price  of  said  stock,— and  then  and  there  paid 
to  plaintiff  $20,000  in  full  for  said  shares  of 
stock;  and  further  denying  that  there  is  due 
or  owing  or  unpaid  to  the  plaintiff  by  the 
defendant  any  sum  on  account  of  said  as- 
sessment, or  on  any  account.  The  case  was 
tried  by  the  court  without  a  jury,  and  the 
findings  and  Judgment  were  in  favor  of  the 
defendant.  The  plaintiff  appeals  from  the 
Judgment,  and  brings  the  case  iiere  on  the 
Judgment  roll  and  a  bill  of  exceptions. 

The  third  and  fifth  findings  of  the  court 
are  as  follows:  (3)  "The  defendant  did  not 
subscribe  for  any  of  the  capital  stock  of 
plaintiff  at  any  time,  or  at  all.  In  the  year 
1885  the  defendant  purchased  and  received 
from  the  plaintiff  400  shares  of  the  capital 
stock  of  plaintiff,  at  the  price  of  fifty  dollars 
per  share.  That  was  the  price  agreed  upon 
between  plaintiff  and  defendant  as  the  full 
purchase  price  of  said  stock,  and  defendant 
then  and  there  paid  to  plaintiff  said  full  pur- 
chase price,  by  conveying  to  the  plaintiff  cer- 
tain property  belonging  to  defendant,  which 
was  accepted  by  said  plaintiff  as  the  full 
purchase  price  of  said  400  shares  of  stock,  in 
lieu  of  the  twenty  thousand  dollars  In  cash." 
(5)  "There  was  not  on  October  4,  1892,  or  at 
any  time  since  defendant  purchased  said  400 
shares  of  stock,  any  amount  or  part  of  the 
value  or  purchase  price  of  said  400  shares 
remaining  tmpaid."  It  Is  claimed  for  appel- 
lant that  these  findings  were  not  Justified  by 
the  evidence;  and  whether  they  were  Justi- 
fied, or  not,  is  the  principal  question  present- 
ed for  decision. 

It  was  proved  that  the  plaintiff  was  or- 
ganized as  a  corporation  In  1883,  and  that  at 
the  time  of  the  transaction  with  the  defend- 
ant each  of  Its  stockholders  had  paid  to  the 
corporation  $50  per  share  on  their  several 
shares  of  stock.  It  was  also  proved  that  In 
October,  1885,  the  defendant  was  the  owner 
of  a  manufacturing  plant  In  Stockton,  con- 
sisting of  a  block  of  land,  the  bnlldlnes 
t&ereon,    madilnery,    tools,    materials,    etc., 


which  he  offered  to  sell  to  plaintiff  for  $100,- 
000,  to  be  paid  as  follows:  Plaintiff  to  as- 
sume a  mortgage  on  the  property  amounting 
to  the  sum  of  $25,000,  and  to  pay  In  cash 
$30,000  in  30  days  from  date,  and  $25,000  in 
12  months  from  date,  and  to  pay  $20,000  by 
the  Issuance  to  defendant  of  400  shares  of  its 
capital  stock  at  $50  per  share.  This  offer 
was  accepted  by  plaintiff,  and  the  trade  was 
consummated  on  October  14th  by  the  deliv- 
ery to  defendant  of  plalntitTs  promissory 
notes  for  the  two  cash  payments,  and  a  cer- 
tificate for  400  shares  of  Its  stock,  and  by 
the  delivery  to  plaintiff  of  defendant's  deed 
of  bis  said  property.  The  certificate  was  in 
the  usual  form,  and  was  accepted  and  re- 
ceipted for  by  the  defendant  in  the  usual 
manner.  There  was  no  indorsement  on  the 
certificate  that  it  was  for  fully-paid  or  non- 
assessable stock,  and  no  evidence  was  Intro- 
duced that  It  was  agreed  or  understood  by 
the  parties  at  the  time  of  its  issuance,  or  at 
any  time,  that  the  stodi^  should  be  nonas- 
sessable. Under  these  circumstances,  it  must  , 
be  presumed  that  the  stock  so  received  was 
taken  and  held  by  defendant  subject  to  the 
same  conditions  and  liabilities  that  it  would 
have  been  subject  to  If  he  bad  been  an  origi- 
nal subscriber  for  it,  or  had  purchased  it 
from  an  original  subscriber.  In  Upton  v. 
Trlbllcock,  91  U.  S.  45,  an  actual  subscriber 
to  the  stock  of  an  insurance  company,  upon 
which  he  agreed  to  pay  20  per  cent,  was 
held  responsible  for  the  balance,  and  could 
not  escape  liability  therefor  because  of  rep- 
resentations by  the  agent,  at  the  time  of  the 
subscription,  that  he  would  be  only  re8iK)nsi- 
ble  for  that  amoimt,  or  by  proving  a  subse- 
quent arrangement  with  the  company  cancel- 
ing the  subscription,  and  accepting,  as  in  full 
payment,  bis  note  for  the  20  per  cent,  agreed 
to  be  paid.  In  Webster  v.  Upton,  91  U.  S. 
65,  a  person  holding  certificates  of  stock  by 
transfer  from  the  original  subscriber,  and 
standing  upon  the  books  of  the  coriwratlon 
:  as  a  stockholder,  was  held  liable  for  the  bal- 
ance due  upon  the  stock,  without  proof  of 
I  an  express  promise  on  his  part  to  pay.  In 
I  Pullman  v.  Upton,  96  U.  S.  328,  a  transferee 
j  of  stock,  who  caused  the  transfer  to  be  made 
!  to  himself  on  the  books  of  the  corporation, 
;  as  security  for  a  debt  of  the  transferrer,  was 
held  liable  for  the  balance  due  on  such  stock. 
And  see  Clark  v.  Bever,  139  U.  S.  96, 11  Sup. 
Ct  468,  where  the  foregoing  cases  are  cited, 
and  their  import  stated.  See,  also.  Green  v. 
Abietine  Medical  Co.,  96  Cal.  322,  31  Pac. 
100.  Without  following  the  able  arguments 
of  counsel  further,  or  noticing  the  numerous 
authorities  cited,  it  seems  enough  to  say  that 
in  our  opinion  the  appellant's  contention  that 
the  findings  above  quoted  were  not  Justified 
by  the  evidence  must  be  sustained.  But 
conceding  this  to  be  so,  respondent  stiU  in- 
sists that  there  are  two  other  points  which 
are  fatal  to  appellant's  cause  of  action: 

1.  At  the  meeting  of  the  board  of  directors 
held  October  4th,  at  which  the  assessment 
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■was  levied,  the  board  duly  adopted  a  resolu- 
tion directing  the  secretary  of  plaintifE  to 
publish  the  notice  of  the  assessment  In  the 
Stockton  Independent,  and  to  publish  the  no- 
tice of  delinquent  sale  In  the  Evening  Mail; 
both  being  newspapers  of  general  circulation, 
printed  and  published  In  the  city  of  Stock- 
ton. This  resolution  was  not  entered  in  the 
minutes  of  the  board,  but  the  notices  were 
published  In  the  papers  as  directed  for  the 
time  and  in  the  manner  required  by  law. 
SecUon  337  of  the  Civil  Code  provides  that, 
"if  any  portion  of  the  assessment  mentioned 
in  the  notice  remains  unpaid  on  the  day  spec- 
ified therein  for  declaring  the  stock  delln- 
qnent,  the  secretary  must,  unless  otherwise 
ordered  by  the  board  of  directors,  cause  to  be 
published  In  the  same  papers  In  which  the  no- 
tice hereinbefore  provided  for  shall  have 
been  published,  a  notice"  of  sale  substan- 
tially in  a  form  specified.  It  is  argued  that 
the  meaning  of  this  section  is  that  the  secre- 
tary must  "publish,"  unless  directed  not  to 
publish,  but  that,  if  he  publish  the  notice  at 
all,  it  must  be  in  the  same  paper  that  the  no- 
tice of  assessment  was  published  in,  and  that 
the  result  of  the  failure  to  publish  the  notice 
of  delinquent  sale  in  the  manner  required  by 
the  statute  is  to  make  all  the  proceedings 
void,  except  the  levy  of  the  assessment  (cit- 
■  Ing  section  346,  Civ.  Code),  and  hence  the  de- 
fendant's stock  never  became  delinquent,  and 
the  action  cannot  be  maintained.  We  do  not 
understand  section  337  to  have  the  meaning 
Imputed  to  it.  As  we  read  the  section,  it 
means  that  the  notice  of  sale  must  be  pub- 
lished in  the  same  paper  as  the  notice  of  as- 
sessment, unless  otherwise  ordered  by  the 
board;  but  the  board  may  order  the  notices 
to  be  published  in  different  papora,  and  if 
they  are  regularly  so  published  the  require- 
ments of  the  statute  are  compiled  with.  It 
must  be  held,  therefore,  that  the  publication 
in  the  Evening  Mail  was  authorized  and  suf- 
ficient. 

2.  It  Is  also  argued  that  the  meeting  of  the 
board  of  directors  on  November  22d  was  a 
special  meeting,  at  which  only  five  of  the 
seven  directors  were  in  attendance,  and  that 
no  sufficient  notice  of  the  meeting  was  given 
to  the  directors,  and  hence  the  members  pres- 
ent were  not  authorized  to  transact  any  busi- 
ness, and  the  action  taken  to  waive  further 
proceedings  for  the  collection  of  .defendant's 
assessment  by  sale,  and  to  proceed  by  action 
at  law  to  collect  the  amount  of  the  assess- 
ment, was  unauthorized  and  void.  Section 
320  of  the  Civil  Code  provides:  "When  no 
provision  Is  made  in  the  by-laws  for  regular 
meetings  of  the  directors  and  the  mode  of 
calling  special  meetings,  all  meetings  must  be 
called  by  special  notice  in  writing,  to  be  giv- 
en to  each  director  b.v  the  8ecretar.v,  on  the 
order  of  the  president,  or,  if  there  be  none,  on 
the  order  of  two  directors."  The  only  provi- 
sion of  the  by-laws  of  plaintiff  as  to  the  no- 
tice of  special  meetings  is,  that  "notice  there- 
of of  at  least  two  days  shall  be  given  to  the 


directors,  and  shall  be  in  wltlng,  signed  by 
either  the  secretary,  president,  or  the  direct- 
ors making  such  call."  It  was  proved  that 
notice  in  writing  of  the  special  meeting  of 
November  22d,  signed  by  the  secretarj',  was 
sent  by  him  by  mail,  properly  addressed  and 
postpaid,  to  each  of  the  directors,  about  three 
days  before  the  day  named  for  the  meeting; 
that  the  notices  were  sent  in  accordance  with 
the  direction  of  the  president;  and  that  five 
of  the  directors  were  present  at  the  meeting, 
and  took  part  In  its  proceedings.  The  pre- 
sumption is  that  all  of  the  notices  thus  sent 
were  received,  and  there  was  no  evidence 
that  any  one  of  them  was  not  received.  The 
question  then  is,  was  notice  of  the  meeting 
given  to  each  director  as  required  by  the 
Code  and  by-law?  In  Granger  v.  Mining 
Co.,  59  Cal.  678,  it  was  held  that.  In  the  ab- 
sence of  proof  to  the  contrary,  notice  to  the 
directors  of  a  meeting  will  be  presumed, 
though  not  recited  in  the  record  of  the  meet- 
ing. The  court  said:  "It  is  contended  that 
there  was  no  authority  to  execute  the  instru- 
ments in  question  vested  in  the  president  and 
secretary  by  the  above  resolution,  because  the 
meeting  at  which  it  was  passed  was  a  spe- 
cial one,  and  there  was  no  evidence  that  such 
a  notice  of  the  meeting  as  was  required  by 
law  (Civ.  Code,  §  320)  was  served  on  the  di- 
rectors. This  question  was  presented  In  Sar- 
gent V.  Webster,  13  Mete.  (Mass.)  497.  In 
that  case  the  board  of  directors  at  a  meeting 
passed  a  vote  authorizing  an  assignment  of 
all  Its  property  to  one  of  the  creditors  of  the 
corporation,  who  bound  himself,  by  a  coun- 
ter bond,  to  apply  the  proceeds  of  thfe  prop- 
erty so  assigned  to  the  payment  of  the  debts 
and  obligations  to  him,  and  to  pay  over  to 
the  corporation  any  balance  that  remained. 
There  were  five  directors,  and  three  only  were 
present  at  the  meeting  which  passed  the 
resolution  authorizing  the  assignment.  It 
was  contended  that  the  assignment  was  not 
binding  on  the  corporation  because  it  did  not 
appear  that  notice  of  the  meeting  was  given 
to  all  the  directors.  The  court,  per  Shaw,  C. 
J.,  thus  disposed  of  the  point:  'Another  ob- 
jection of  this  same  kind  is  that  It  does  not 
appear  that  notice  of  the  meeting  was  given 
to  all  the  directors.  But  the  contrary  does 
not  appear,  and  it  would  be  hazardous  to  de- 
cide that  every  vote  passed  by  an  aggregate 
body  is  void  if  it  do  not  appear  by  the  record 
that  all  were  notified.  We  believe  it  is  not 
usual,  In  corporate  records,  to  state  how' 
members  were  notified.  The .  presumption 
"omnia  rite  acta"  covers  multitudes  of  de-. 
fects  in  such  cases,  and  throws  the  burden 
upon  those  who  would  deny  the  regularity  of' 
a  meeting,  for  want  of  due  notice,  to  estab-' 
Ush  it  by  proof.' "  In  Younglove  t.  Stein- 
man,  80  Cal.  375,  22  Pac;  189,  a  question  sim- 
ilar to  that  now  under  consideration  was  pre- 
sented. The  court  said:  "It  is  contended.  In 
support  of  the  appeal  from  the  Judgment  and 
order  denying  a  new  trial,  that  the  evidence 
shows  that  the  meeting  of  the  board  of  direct-' 
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ors  at  which  the  assessment  was  levied  was 
not  a  legal  meeting,  for  the  reason  that  no  no- 
tice of  the  meeting  was  given.  But  the  court 
below  found  that  the  meeting  was  'duly  and 
regularly  convened,'  and  that  the  assessment 
was  'lawfully  and  rightfully'  levied.  This 
included  a  finding  that  the  necessary  notice 
was  given,  and  the  finding  is  supported  by 
sufficient  evidence."  The  record  In  that  case 
shows  that  written  notices  of  the  meeting 
were  sent  to  all  of  the  directors,  and  that  the 
notice  to  the  plaintiff,  who  was  one  of  the  di- 
rectors, was  sent  to  him  by  mall.  The  case 
of  Harding  v.  Vandewater,  40  CaL  77,  cited 
and  relied  upon  by  respondent,  is  not  in  point. 
In  that  case  there  was  no  proof  that  any  no- 
tice of  the  meeting  had  been  given  to  the  two 
absent  trustees.  In  view  of  the  authorities, 
we  conclude  that  the  notice  of  the  meeting  of 
November  22d,  as  given  to  the  directors,  was 
sufiiclent,  and  that  the  board  was  authorized 
to  take  action  as  it  did.  The  Judgment 
should  be  reversed,  and  the  cause  remanded. 

We  concur;   HAYNES,  0.;  SEARLS,  0. 

PER  CURIAM.  For  the  reasMis  given  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed and  the  cause  remanded. 


a  Cal.  Cnrep.  141) 

McDonald  v.  southern  California 

RY.  CO.     (No.  19,534.) 
(Supreme  Court  of  California.     Sept.  11,  1885.) 

UONVErAKOB  OF    RiOHT     OF    WaT— COKSTRUOTIOK 

ANU  EppaoT. 
A  conveyance  to  a  railroad  company  of 
the  right  of  way  for  its  road,  as  located,  con- 
structed, and  operated  on  the  highway  in  front 
of  the  grantor's  jremises,  to  wit,  on  Third 
street,  "tor  the  full  length  and  frontage  of  lots 
2Z  and  24  in  block  25,"  of  a  certain  survey,  and 
also  the  right  to  use  "such  street"  for  railroad 
purposes,  with  an  acknowledgment  of  payment 
for  "all  damages  snstained  by  me  by  reason  of 
the  construction  of  said  railroad  upon  said 
street,  and  by  reason  of  the  operation  thereof, 
and  particularly  •  •  •  for  damages  for  any  in- 
jury caused  by  the  construction  of  said  railroad 
in  front  of  my  property  hereinbefore  described," 
is  a  grant  only  of  the  right  of  way  in  front  of 
the  two  lots;  and  the  damages  for  which  satis- 
faction is  acknowledged  are  limited  to  those 
which  had  been  sustained  by  construction  and 
operation  of  the  road  in  front  of  such  lots,  and 
do  not  apply  to  damages  afterwards  sustained 
by  reason  of  a  defective  bridge  on  the  road, 
not  in  front  of  the  lots. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Campbell, 
Judge. 

Action  by  William  McDonald  against  the 
Southern  Calif<xiiia  Railway  Company  for 
damages  to  plaintiff's  premises,  caused  by  a 
defectively  constructed  bridge.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  J.  Housaker,  toe  appellant  Paris  & 
Allison  and  Goodcell  &  Leonard,  for  respond- 
ent 

HARRISON,  J,  When  this  case  was  here 
opon  the  former  appeal  (101  CaL  20C,  35  Pac. 


643,  646)  It  appeared  trom  the  findings  tliat 
"said  bridge  and  all  approaches  thereto  are 
located  within  the  right  of  way  in  said  deed 
described,  and  constitute  i>art  of  the  premises 
thereby  granted  to  the  California  Central 
Railway  Company";  and  it  was  held  that, 
by  virtue  of  the  conveyance  from  the  plaintiff 
to  the  predecessor  of  the  defendant  be  bad 
given  a  license  for  the  maintenance  of  the 
bridge  in  the  condition  It  was  at  the  time  of 
the  conveyance.  The  cause  was  remanded 
for  a  new  triaL  and  the  sut)erior  court  has 
now  found  "that  at  the  time  said  deed  was 
executed,  the  bridge  described  in  plaintiflTs 
complaint  and  referred  to  in  the  evidence, 
was  not  nw  was  any  part  thereof,  situated 
upon  the  lands  of  the  plaintiff  described  in 
his  complaint,  or  upon  the  extension  of  Third 
street  in  front  of  his  lands,  but  that  the  east- 
ern abutment  of  said  bridge  was  situated  upon 
the  land  of  Third  street  extended  westerly 
about  150  feet  west  of  the  westerly  line  of 
plaintiff's  lands."  The  other  facts  foimd  by 
the  court  being  substantially  the  same  as  upoD 
the  former  appeal,  Judgment  was  rendered 
in  favcMT  of  the  plaintiff,  and  the  defendant  has 
appealed. 

The  appellant  still  contends  that,  by  reason 
of  the  conveyance  above  referred  to,  the  plain- 
tiff is  estopped  from  a  recovery  for  any  dam- 
age sustained  by  reason  of  the  defective  con- 
struction of  the  bridge.  By  that  conveyance^ 
the  plaintiff.  In  consideration  of  the  sum  of 
$750,  granted  "the  right  of  way  for  the  main 
track  of  said  railroad,  as  the  same  is  now 
located,  constructed,  and  operated  in  and  upon 
the  highway  in  front  oi  grantor's  premises, 
to  wit,  in  and  upon  Third  street  as  extended 
west  from  the  limits  of  the  city  of  San  Ber- 
nardino, for  the  full  length  and  frontage  of 
lots  23  and  24  in  block  25  of  the  five-acre  sur- 
vey of  the  Rancbo  San  Bernardino,"  and  also 
"the  right  to  exercise  the  right  to  use  such 
street  for  railroad  purposes,  as  it  is  now  doing 
for  its  main  track."  To  this  grant  was  added 
the  following  clause:  "I  do  hereby  acknowl- 
edge full  and  entire  satisfaction  or  paym^it 
of  any  and  all  damages  sustained  by  me  by 
reason  of  construction  of  said  railroad  upcm 
said  street,  and  by  reaBoa  of  the  operation 
thereof;  and  particularly  do  I  aclmowledge 
payment  for  damages  for  any  tAjury  caused 
by  the  construction  of  sudi  railroad  in  front 
of  my  property  hereinbefore  described."  The 
right  of  way  which  is  thus  granted  is  by  its 
terms  limited  to  "the  full  length  and  frontage 
of  lots  23  and  24  in  block  25  of  the  five-acre 
survey  of  the  Ranclio  San  Bernardino,"  upon 
Third  street,  as  Extended  west  from  the  liiuits 
of  the  city  of  San  Bernardino;  and  the  fol- 
lowing clause,  granting  the  right  to  use  "aodi 
street"  for  railroad  purposes,  has  the  same 
Ihnltation.  As  the  plaintiff  could  not  grant  a 
right  of  way  over  pr(^>erty  that  he  did  not 
own,  and  could  not  grant  the  right  to  use  a 
street,  except  in  front  of  his  own  property.  It 
is  not  to  be  assumed  that  it  was  intended  that 
his  grant  should  have  refaeuce  to  any  other 
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property  than  that  which  be  owned,  or  to  any 
-other  street  than  "the  highway  in  front  of 
j^ntor's  premises,"  wliich  is  descrilied  there- 
in. The  clause  upon  which  the  appellant  re- 
lies in  snppcHi:  of  its  claim  Is  that  in  which  the 
plaintiff  acknowledges  satifiCaction  of  "all 
-damages  snatained  by  me  by  reason  of  the 
oonstmction  of  said  railroad  upon  said  street, 
«nd  by  reason  of  the  opemtion  thereof."  We 
are  of  the  (^inicm,  however,  that  the  "said 
street"  designated  in  this  daose  is  that  por- 
tion of  Thhrd  street  which  had  been  previously 
named  in  the  Instrument,  and  that  the  dam- 
ages for  which  satisfaction  was  acknowledged 
were  limited  to  those  which  had  been  sus- 
tained by  the  construction  and  operation  of 
the  railroad  in  frcmt  of  the  plaintiff's  proper- 
ty, and  which  are  "particularly"  designated  In 
the  last  clause  of  the  instrument.  It  would 
require  explicit  language  to  Justify  the  con- 
clusion that  it  was  the  intention  of  the  parties 
that  the  instrument  should  apply  to  damages 
that  the  plaintiff  might  afterwards  sustain  by 
reason  of  a  defective  structure  upon  the  road 
at  a  point  remote  from  his  land;  and  for  this 
purpose  it  is  immaterial  whether  the  structure 
was  150  feet  or  a  mile  away.  It  is  more  rea- 
sonable to  conclude  that  the  negotiation  and 
compensation  were  limited  to  the '  property 
respecting  which  he  had  the  right  to  bargain, 
and  which  is  particularly  described  in  the  in- 
stmment.  The  Judgment  and  order  are  af- 
tlnned. 

We  concur:  GAROUTTB,  X;  VAN  FLEET, 


(10*  Cal.  lU) 

CENTERVILLH  &  K.  IRRIGATION 
DITCH  GO.  v.  BACH- 
TOLD.   (Sac.  21.) 
(Supreme  Court  of  California.     Sept.  11,  1895.) 
Bond  on  Sbpakatb  Appeals — Motion  to  Dismiss 

1.  Where  a  single  bond  is  executed  on  ap- 
peal from  a  judgment  and  orders  other  than 
one  denying  a  new  trial,  and  the  bond  states 
that  it  is  executed  "on  snch  appeal,"  without 
designating  the  particnlar  appeal  on  which  it 
is  execnted,  all  the  appeals  will  be  dismissed. 

2.  A  motion  to  dismiss  an  appeal  on  the 
ground  that  the  order  appealed  from  is  not  ap- 
oealable  cannot  be  snstained  pending  a  motion 
to  dismiss  the  appeal  on  the  gronnd  that  the 
appeal  has  not  boen  perfected. 

3.  The  filing  of  a  proper  bond  in  the  appel- 
late court  in  Ueu  of  one  void  for  ambiguity  will 
not  confer  jurisdiction  on  snch  court  to  hear 
the  appeal. 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  E.  W.  Risley,  Judge. 

Action  by  the  CenterriUe  &  Kingsburg 
Irrigation  Ditch  Company  against  one  Bach- 
told.  From  a  Judgment  for  defendant,  an 
order  denying  a  new  trial,  and  one  deny- 
ing a  motion  to  dismiss  the  action,  plaintiff 
appeals.  On  motion  by  defendant  to  dis- 
miss appeal.    Granted. 

Prank  H.  Short,  for  appellant.  Horace 
Harves,  Stanton  U  C!arter,  and  W.  B.  Good, 
for  respondent. 


HARRISON,  J.  The  plaintiff  gave  notice 
to  the  defendant  February  7,  1885,  that  be 
appealed  to  this  court  "from  the  decision 
entered  in  said  action  in  said  superior  court, 
on  the  8th  day  of  July,  18B3,  In  favor  of  the 
defendant  in  said  action  and  against  the 
plaintiff,  and  from  the  whole  thereof,  and 
also  from  the  order  denying  plaintifCs  mo- 
tion for  a  new  trial,  made  and  entered  In 
the  minutes  of  said  court  on  the  10th  day  of 
December,  1894,  and  also  from  the  order  of 
the  court  made  and  entered  in  the  minutes 
of  the  court  on  the  7th  day  of  February, 
1895,  denying  plaintiffs  motion  to  dismiss 
said  action";  and  on  the  same  day  filed 
with  the  clerk  of  the  suj>erior  court  an  un- 
dertaking on  the  said  appeals  from  the 
three  orders,  in  which  the  sureties,  "in  con- 
sideration of  such  appeal,"  entered  Into  one 
$300  undertaking  for  costs  on  the  appeal. 
The  respondent  has  moved  to  dismtes  the 
appeals  upon  the  ground  that  the  under- 
taking is  defective.  In  that  there  should  have 
been  a  separate  undertaking  for  each  of  the 
three  appeals  from  the  orders  named  in  the 
notice  of  appeal. 

It  Is  the  settled  rule-  of  practice  In  this 
court  that  when  an  .appeal  is  taken  from  two 
or  more  orders,  or  from  a  Judgment  and  an 
order,  whether  the  notice  of  such  appeal  is 
given  by  separate  notices  or  in  one  instru- 
ment, the  appellant  must  file  the  Jurisdic- 
tional undertaking  for  $300  for  the  appeal 
from  the  Judgment  and  from  each  of  the 
orders  appealed  from,  except  In  the  single 
instance  of  an  appeal  from  a  Judgment  and 
an  order  denying  a  new  trial.  If  a  single 
undertaking  for  $300  is  given,  and  refers  to 
only  one  of  the  orders  appealed  from,  or  to 
the  Judgment  alone,  this  court  will  have 
Jurisdiction  of  only  the  matter  so  referred 
to  in  the  undertaking,  and  the  other  appeals 
will  be  dismissed.  Horn  v.  Water  Co.,  18  - 
CaJ.  141;  Bornheimer  v.  Baldwin,  38  Cal. 
671;  Bemiaud  v.  Beecher,  74  Cal.  617,  16 
Pac.  510;  Wood  v.  Pendola,  77  Cal.  82,  19 
Pac.  183;  Schurtz  t.  Bomer,  81  Cal.  244, 
22  Pac.  657;  Crew  v.  DlUer,  86  CaL  554,  25 
Pac.  66;  Paving  Co.  v.  Bolton,  89  OL  154, 
26  Pac.  650.  It  the  undertaking  has  no 
special  reference  to  either  matter  appealed 
from,  but  it  is  conditioned  generally  upon 
"such  appeal"  (People  v.  Center,  61  Cal.  191; 
Corcoran  v.  Desmond,  71  Cal.  100,  11  Pac. 
815),  or  "said  appeals"  (McCormlck  v.  Bel- 
Tin,  96  Cal.  182,  31  Pac.  16),  aU  the  appeals 
will  be  dismissed  upon  the  ground  that  by 
reason  of  its  ambiguity  it  cannot  be  deter- 
mined for  which  appeal  it  was  given. 

It  is  urged  by  the  respondent  that  only 
one  of  the  orders  named  in  the  notice  of  ap- 
peal is  an  appealable  order,  and  that,  aa  the 
appeal  from  that  order  Is  the  only  legal 
consideration  for  the  undertaking,  it  must 
be  referred  to  that  appeal  alone;  and,  con. 
seqnently,  that  the  foregoing  rule  is  not  appli- 
cable to  the  present  case.  We  are  of  the 
opinion,  however,  that,  although  this  sug- 
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geatlon  is  not  withont  force.  It  Is  not  snffl- 
cient  to  take  the  case  out  of  the  rule  afore- 
said. There  are  two  classes  of  cases  in 
which  an  appeal  may  be  dismissed,— one, 
where  the  order  appealed  from  is  not  an  ap- 
pealable order;  the  other,  when  the  appeal 
has  not  been  perfected  as  prescribed  by  the 
legislature.  Although  the  action  of  the 
court  Is  the  same  in  each  class  of  cases,  it  is 
effected  for  different  reasons,  and  is  gov- 
erned by  a  consideration  of  different  princi- 
ples. Formerly  it  was  the  practice,  if  the 
appeal  had  not  l>een  perfected,  to  decline 
to  hear  the  appellant  (Biagi  y.  Howes,  63 
CaL  384);  but  the  present  practice  is  to  grant 
a  motion  to  dismiss,  and  thus  remove  an 
apparent  appeal  from  the  records  in  the 
case.  A  motion  to  dismiss  an  appeal  upon 
the  ground  that  the  order  is  not  appealable 
assumes  that  the  appeal  has  been  perfected, 
and  that  there  is  a  properly  authenticated 
record  before  this  court  of  the  action  of  the 
superior  court  Whether  the  order  appeal- 
ed from  is  an  appealable  order  is  a  ques- 
tion of  law,  which  can  be  determined  only 
by  a  Judicial  comparison  of  the  record  con- 
taining the  order,  with  the  statutes  prescrib- 
ing the  orders  from  which  appeals  may  be 
taken;  and,  as  this  court  has  no  Jurisdic- 
tion of  an  appeal  until  after  it  has  been 
i>erfected,  we  cannot,  upon  a  motion  to  dis- 
miss an  appeal  upon  the  ground  that  it  has 
not  been  perfected,  look  into  the  record, 
either  for  the  purpose  of  determining  wheth- 
er the  order  appealed  from  is  appealable,  or 
whether  the  appeal  Is  without  merit,  or 
whether  the  court  below  has  committed  er- 
ror in  its  rulings.  On  the  other  band, 
whether  an  appeal  has  been  perfected  is 
a  question  of  fact  depending  upon  proceed- 
'  ings  subsequent  to  the  entry  of  the  order 
in  the  court  below.  When  a  motion  to  dismiss 
an  appeal  is  made  upon  this  ground,  the  char- 
acter or  nature  of  the  order  appealed  from 
is  not  involved,  and  the  action  of  the  court 
is  limited  to  determining  whether  the  steps 
taken  for  the  appeal  are  in  compliance  with 
the  statute  prescribing  the  mode  of  taking 
an  appeal.  The  two  motions  proceed  upon 
different  records,— the  one  upon  a  record  of 
the  action  of  the  court  below  culminating 
in  and  including  the  order  appealed  from, 
while  the  other  is  to  be  determined  upon  a 
record  of  proceedings  taken  by  the  appel- 
lant subsequent  to  and  independent  of  tlie 
order  appealed  ftom.  We  do  not  mean  to 
be  understood  as  holding  that  the  respond- 
ent may  not  waive  any  defects  on  the  part 
of  the  appellant  in  perfecting  bis  appeal, 
and  ask  for  a  dismissal  of  the  appeal  from 
a  nonappealable  order,  but  that,  when  a 
motion  to  dismiss  an  appeal  is  made  upon 
the  ground  that  the  appeal  has  not  l>een 
perfected,  the  appellant  cannot  ask  the  court 
to  look  into  the  record  for  the  purpose  of  de- 
termining whether  the  order  he  has  appeal- 
ed from  is  appealable.  The  appellant  can- 
not protect  himself  against  a  defective  ap- 


peal by  saying  that  he  bad  no  right  to  ap- 
peaL 

The  subsequent  filing  of  an  undertaking 
In  this  court,  approved  by  one  of  the  Justices, 
does  not  obviate  the  objection  to  the  appeal, 
or  confer  any  Jurisdiction  upon  this  court 
•to  hear  the  appeal  The  undertaking  filed 
in  the  superior  court  "is  so  ambiguous  that 
it  must  be  regarded  as  if  it  had  never  been 
filed."  Home  &  Loan  Associates  v.  WUklns, 
71  Cal.  626,  12  Pac.  799.  It  was  held  in  that 
case  that  to  allow  a  new  undertaking  to  be 
filed  under  such  circumstances  would,  in 
effect,  permit  an  appeal  to  be  perfected  aft^ 
er  the  time  fixed  by  law.  The  motion  to 
dismiss  the  appeals  is  granted. 


We     concur: 
FLEET.  J. 


OAROUTTE,      J.;      VAN 


ao»  Cal.  ») 

LANGDON  V.  BLACKBURN  et  al.'    (No. 
19,583.) 

(Supreme  Court  of  California.     Sept.  5,  1885.) 

Equity— Vacating  Probate  op  Will. 

1.  Eqnity  haa  no  jurisdiction  to  set  aside 
the  probate  of  a  will  on  the  ground  of  frand, 
mistake,-  or  forgery,  this  being  within  the  excla- 
sive  Jurisdiction  of  the  probate  court 

2.  Equity  will  not  give  relief  by  charging 
the  executor  of  a  will  or  the  legatee  thereunder 
with  a  trust  in  favor  of  a  third  person,  alleged 
to  be  defrauded  by  the  forged  or  fraudulent 
will,  where  the  probate  court  could  afford  re- 
lief by  refusing  probate  of  the  will  in  whole  or 
in  part. 

3.  In  an  action  against  the  legatees  ander 
a  will,  brought  four  years  after  its  probate.  It 
was  alleged  that  K.,  plaintiff's  intestate,  was 
the  surviving  sister  of  testator;  that  defend- 
ants, to  defraud  K.,  forged  a  will  in  which  ail 
of  testator's  estate  was  left  to  them,  and  had 
it  admitted  to  probate;  that  K.  lived  400  miles 
from  the  place  where  her  brother  resided  in  his 
lifetime,  and  that  at  the  time  he  died  she  was 
65  years  old,  and  ignorant  of  legal  and  business 
matters;  that,  shortly  after  testator's  death, 
defendants  sent  K.'s  son  to  her,  who  told  her 
that  her  entire  interest  in  the  will  was  $3,000; 
that  K.,  believing  this,  accepted  that  amount 
There  was  no  allegation  that  K.  bad  not  re- 
ceived notice  of  probate,  as  required  by  law. 
Plaintiff  prayed  that  defendants  be  adjudged 
to  hold  in  trust  for  K.'s  estate  the  amount  K. 
would  have  been  entitled  to  as  decedent's  sur- 
viving sister  had  there  been  no  will.  MM.  that 
equity  would  not  grant  such  relief,  there  being 
no  fraud  collateral  to,  and  extrinsic  of.  the  pro- 
ce<lure  which  culminated  in  the  decree  of  the 
probate  court. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;   V.  A.  Gregg,  Judge. 

Action  by  Maria  M.  Langdon,  administra- 
trix of  the  estate  of  Maria  Kirshuer,  decens- 
ed.  against  Cecelia  Blackburn  and  another, 
to  enforce  an  alleged  trust.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Thompson  &  Thompson,  for  appellant 
Graves  &  Graves,  for  respondents. 

BELCHER,  C.  This  is  an  action  to  en- 
force an  alleged  trust    The  averments  of 


Digitized  by 


Google 


CaL) 


LANGDON  t>.  BLACKBUBN. 


815 


the  complaint  are  mostly  upon  Information 
and  belief,  and  are  In  substance  aa  follows: 
-Tames  E.  Blackburn  died  In  tbe  county  of 
San  Luis  Obispo  on  January  27, 188S,  leaving 
a  large  estate,  and,  as  his  only  heirs  at  law, 
two  brothers,  one  sister,  and  the  children  of 
a  deceased  sister.  The  defendant  Daniel  D. 
Blackburn,  who  was  and  is  the  husband  of 
the  other  defendant,  Cecelia  Blackburn,  was 
one  of  the  surriTlng  brothers,  and  Maria 
Klrshner,  the  plaintiff's  intestate,  who  died 
May  5,  1893,  was  the  surviving  sister.  Long 
prior  to  January  13,  1888,  the  said  James  H. 
Blackburn  became  weak  physically  and  men- 
tally, and  wholly  subject  to  the  will  and  con- 
trol of  defendants.  He  had  no  volition, 
mind,  or  will  of  his  own,  and  he  so  continued 
until  he  died.  While  he  was  In  this  condi- 
tion, the  defendants  conspired  together  to 
defraud  the  said  Maria  Klrshner,  and  to 
cheat  her  out  of  her  one-fourth  Interest  In  the 
estate  of  her  brother,  and  to  get  the  whole 
estate  for  themselves.  To  that  end,  they 
procured  and  caused  to  be  drawn  up.  In  legal 
form,  a  paper  which  purported  to  be  the  will 
of  said  James  H.  Blackburn,  giving  his  prop- 
erty to  them,  and  omitting  all  mention  of  his 
said  sister.  On  the  said  13tb  day  of  Janu- 
ary they  caused  him  "to  be  raised  up  In  his 
bed  (to  which  he  was  then  confined  in  mortal 
sickness),  a  pen  placed  in  his  hand  by  a  per- 
son other  than  himself,  and  who  was  In  de- 
fendants' employ,  and,  upon  defendants'  or- 
der, direction,  and  procurement,  and  not  oth- 
erwise, without  the  will,  volition,  or  knowl- 
edge of  said  James  H.  Blackburn,  the  said 
other  person  moved  the  pen,  and  caused  it 
to  write  the  name  of  said  James  H.  Black- 
bum,  as  being  his  signature  to  said  purport- 
ed wIU."  At  the  time  when  his  signature 
was  so  written  upon  said  purported  will,  "the 
said  James  H.  Blackburn  was  unconscious. 
He  knew  nothing  whatever  of  what  was  be- 
ing done.  He  had  neither  will,  purpose,  nor 
volition  in  said  matter.  He  did  not,  and  he 
never  did,  sign  said  purported  will."  He 
never  directed  or  authorized  Its  preparation, 
and  "he  never  in  any  wise  dictated  or  sug- 
gested its  terms,  or  any  of  them,  or  knew 
anything  about  it  or  of  its  existence."  De- 
fendants thereupon  took  the  said  forged  will, 
and  kept  it  until  after  Blackburn  died.  On 
February  6,  1888,  they  caused  the  same  to  be 
presented  to  the  superior  court  of  San  Luis 
Obispo  county  for  probate,  and  the.eafter 
such  proceedings  were  had  that  on  the  28th 
of  that  month  an  order  was  made  admitting 
it  to  probate  as  and  for  the  last  will  of  said 
deceased.  Afterwards,  by  procurement  of 
defendants,  the  property  of  the  estate,  of  the 
value  of  about  $1,000,000,  was  distributed  to 
and  taken  and  held  by  them.  PlalntltTs  In- 
testate was  entitled  to  one-fourth  of  the 
property  of  the  estate,  but  was  awarded  no 
part  of  it.  Plaintiff's  intestate  was  about 
65  years  of  age,  and  quite  Ignorant  as  to 
legal  and  business  matters.  She  resided  in 
Yuba  county,  more  than  400  miles  from  San 


Luis  Obispo  county;  and  as  to  all  of  the  be- 
fore recited  facts  in  r^ard  to  the  said  pre- 
tended will  she  was  by  the  said  defendants 
purposely,  willfully,  and  carefuUy  kept  in 
Ignorance,  until  about  seven  months  before 
she  died,  when  she  first  learned  of  the  ex- 
istence of  said  facts,  and  that  she  had  been 
robbed  by  said  proceedings.  Shortly  after 
the  death  of  Blackburn,  the  defendants,  to 
cany  out  and  effectuate  their  scheme  to  de- 
prive Mrs.  Klrshner  of  her  share  in  the  es- 
tate of  her  brother,  and  to  prevent  her  from 
making  inquiries  In  the  matter,  employed 
and  hired  one  Henry  Flndley  (her  sou  by 
her  first  marriage)  to  visit  her,  and  tell  her 
that  her  entire  Interest  In  the  estate  of  her 
deceased  brother  was  the  sum  of  $3,000  only. 
By  their  procurement  and  under  their  em- 
ployment, Findley  did  visit  his  mother  at  her 
home  In  Yuba  county,  and  did  tell  her  that 
her  Interest  In  her  brother's  estate  was 
$3,000,  and  no  more.  She  believed  the  state- 
ments of  her  son,  and  relied  upon  them  as 
true.  Thereupon,  as  a  part  of  their  scheme 
to  defraud  Mrs.  Klrshner  and  to  cheat  her 
out  of  her  share  of  the  estate,  defendants 
paid  over  to  her  the  said  simi  of  $3,000, 
which  was  all  she  ever  received  from  the 
said  estate.  "In  their  said  fraudulent  pm:- 
pose  defendants  succeeded.  Misled  by  her 
said  son  and  his  false  statement  aforesaid, 
she,  the  said  Maria  Klrshner,  did  believe 
that  the  $3,000  by  defendants  paid  her  was 
her  full  share  of  the  estate,  and  accordingly 
she  made  no  Inquiry  in  the  premises,  and 
knew  nothing  of  said  probate  proceedings. 
But  for  said  false  statement,  her  reliance 
thereon,  and  the  payment  of  said  money  to 
her,  she,  the  said  Maria  Klrshner,  would" 
have  had  her  suspicions  aroused,  would  have 
made  inquiries  in  the  premises,  have  discov- 
ered that  said  purported  will  was  a  forgery, 
and  would  have  opposed  the  probate  there- 
of." By  this  fraudulent  scheme  and  Its  ac- 
complishment, defendants  received  and  con- 
verted to  their  own  use  property  of  the  value 
of  about  $250,(X)0,  which  should  and  other- 
wise would  have  come  to  said  Maria  Klrsh- 
ner during  her  life,  and  now  properly  belongH 
to  her  estate.  Immediately  on  the  discovery 
of  the  frauds  above  detailed,  as  to  the  for- 
ging of  said  will  and  the  deception  practiced 
upon  her  in  inducing  her  to  believe  that 
$3,000  was  her  full  share  of  the  estate  of  her 
brother,  and  within  a  year  before  the  com- 
mencement of  this  action,  said  Maria  Klrsh- 
ner demanded  of  defendants  that  they  ac- 
count for  and  turn  over  to  her  the  one-fourth 
part  of  said  estate  so  as  aforesaid  taken  anid 
held  by  them;  but  so  to  do  defendants  re- 
fused, and  they  still  refuse.  Said  James  H. 
Blackburn,  when  he  died,  left  no  will,  or  pur- 
ported will,  other  than  the  one  above  men- 
tioned. The  prayer  Is  that  defendants  be  ad- 
judged to  hold  one-fourth  part  of  the  proper- 
ty of  the  estate  so  received  by  them  In  trust 
for  the  estate  of  Maria  Klrshner,  and  for  an 
accounting.    A  general  and  special  dtmur- 


Digitized  by 


Google 


816 


PACIFIC  REPORTER,  Vol.  41. 


(CaL 


rer  to  the  complaint  was  interposed  and  sus- 
tained, and  the  appeal  is  from  the  judgment 
thereupon  entered. 

The  case  In  all  of  Its  main  features,  is  in 
no  way  distinguishable  from  that  of  the 
Broderick  Will  Case,  decided  by  the  supreme 
court  of  the  United  States,  and  reported  in 
21  Wall.  503.  In  that  case  the  relief  sought 
was  that  the  will  be  declared  a  forgery,  and 
thej)robate  and  all  subsequent  proceedings 
be  annulled  and  set  aside,  or  that  the  de- 
fendants be  charged  as  trustees,  etc.  It  was 
held  that  a  court  of  equity  has  no  Jurisdic- 
tion to  avoid  a  will  or  to  set  aside  the  pro- 
bate thereof  on  the  ground  of  fraud,  mistake, 
or  forgery,  this  being  within  the  exclusive 
Jurisdiction  of  the  courts  of  probate,  and 
also  that  a  court  of  equity  will  not  give  re- 
lief by  charging  the  executor  of  a  will  or  a 
legatee  with  a  trust  in  favor  of  a  third  per- 
son, alleged  to  be  defrauded  by  the  forged 
or  fraudulent  will,  where  the  court  of  pro- 
bate could  afford  relief  by  refusing  probate 
of  the  will  in  whole  or  in  part  The  opinion 
was  delivered  by  Mr.  Justice  Bradley,  and 
in  speaking  of  the  exclusive  Jurisdiction  of 
the  probate  court  of  California  in  probate 
cases,  and  the  questions  which  can  be  tried 
in  probate  proceedings,  he,  <m  page  516,  said: 
"Incompetency,  restraint,  undu6  influence, 
fraudulent  representations,  and  any  other 
cause  affecting  the  validity  of  the  will,  «are 
specially  mentioned  as  questions  upon  which 
Issues  might  thus  be  framed.  Various  pro- 
visions were  added  calculated  to  secure  a 
thorough  investigation  on  the  merits. 
•  •  •  In  view  of  these  provisions,  it  is 
difficult  to  conceive  of  a  more  complete  and 
effective  probate  Jurisdiction,  or  one  better 
calculated  to  attain  the  ends  of  Justice  and 
truth.  The  question  recurs,  do  the  facts 
stated  in  the  present  bill  lay  sufficient  ground 
for  equitable  Interference  with  the  probate 
of  Broderick's  will,  or  for  establishing  a 
trust  against  the  purchasers  of  his  estate  in 
favor  of  the  complainants?  It  needs  no  ar- 
gument to  show,  as  it  is  perfectly  apparent, 
that  every  objection  to  the  will  or  the  pro- 
bate thereof  could  have  been  raised,  if  it 
was  not  raised,  during  the  proceedings  Insti- 
tuted for  proving  the  will,  or  at  any  time 
within  a  year  after  probate  was  granted, 
and  that  the  relief  sought  by  declaring  the 
purchasers  trustees  for  the  benefit  of  the 
complainants  would  have  been  fully  com- 
passed by  denying  probate  of  the  will.  On 
the  establishment  or  non-establishment  of 
the  will  depended  the  entire  rights  of  the 
parties,  and  that  was  a  question  entirely  and 
exclusively  within  the  Jurisdiction  of  the  pro- 
bate court.  In  such  a  case  a  court  of  equity 
will  not  interfere,  for  it  has  no  Jurisdiction 
to  do  so.  The  probate  court  was  fully  com- 
petent to  afford  adequate  relief."  And  in 
State  v.  McGlynn,  20  CaL  234,  in  which  it 
was  sought  to  have  the  probate  of  the  Brod- 
erick  will  vacated  and  set  aside,  on  the 
ground  that  the  alleged  will  was  a  forged 


paper,  and  to  have  the  property  of  the  estate 
adjudged  to  have  escheated  to  the  state  of 
California,  Norton,  J.,  delivered  the  opinion 
of  the  court,  and,  after  a  review  of  the  au- 
thorities (on  page  274),  said:  "The  conrt  of 
chancery  has  no  capacity,  as  the  anthorltles 
have  settled,  to  Judge  or  decide  whether  a 
will  is  or  is  not  a  forgery;  and  hence  there 
would  be  an  Incongruity  in  its  assnmlng-to 
set  aside  a  probate  decree  establishing  a 
will,  on  the  ground  that  the  decree  was  pro- 
cured by  fraud,  when  it  can  only  arrive  at 
the  fact  of  such  fraud  by  first  deciding  that 
the  will  was  a  forgery.  There  seems,  there- 
fore, to  be  a  substantial  reason,  so  long  as  a 
court  of  chancery  is  not  allowed  to  judge  of 
the  validity  of  a  will,  except  as  shown  by  the 
probate,  for  the  exception  of  probate  de- 
crees ^om  the  Jurisdiction  which  courts 
of  chancery  exercise  in  setting  aside  other 
Judgments  obtained  by  ftaud.  But  wheth- 
er the  exception  be  founded  in  good  reason 
or  otherwise,  it  has  become  too  firmly  es- 
tablished to  be  disregarded.  At  the  pres- 
ent day  it  would  not  be  a  greater  assumption 
to  deny  the  general  rule  that  courts  of  chan- 
cery may  set  aside  Judgments  procured  by 
fraud  than  to  deny  the  exception  to  that  rule 
in  the  case  of  probate  decrees.  We  must  ac- 
quiesce in  the  principle  established  by  the  au- 
thorities, if  we  are  unable  to  approve  of  the 
reason.  Judge  Story  was  a  staunch  advo- 
cate for  the  most  enlarged  Jurisdiction  of 
courts  of  chancery,  and  was  reluctant  to  al- 
low the  exception  in  cases  of  wills,  but  was 
compelled  to  yield  to  the  weight  of  authori- 
ty,"—citing  1  Story,  Eq.  Jur.  {  440.  And  see, 
also,  McDanlel  v.  PatUson,  98  Cal.  86,  32  Pac. 
805,  and  Fealey  v.  Feoley,  104  Cal.  354,  38 
Pac.  49. 

The  cases  in  which  a  court  of  equity  is 
authorized  to  interfere  and  set  aside  a  for- 
mer Judgment  on  the  ground  of  fraud  are 
those  only  where  the  fraud  was  extrinsic  or 
collateral  to  the  matter  tried.  C  S.  v. 
Throckmorton,  98  U.  S.  61;  Estate  of  Grif- 
fith, 84  CaL  107,  23  Pac  528,  and  24  Pac. 
381;  Pico  V.  Cohn,  91  CaL  129,  25  Pac.  970. 
and  27  Pac.  537.  In  the  case  last  cited  it  is 
said:  "That  a  former  Judgment  or  decree 
may  be  set  aside  and  annulled  for  some 
frauds  there  can  be  no  question;  but  it  must 
be  a  fraud  extrinsic  or  collateral  to  the  ques- 
tions examined  and  determined  In  the  action. 
And  we  think  it  is  settled  beyond  controver- 
sy that  a  decree  will  not  be  vacated  merely 
because  It  was  obtained  by  forged  documents 
or  peijured  testimony.  The  reason  of  this 
rule  is  that  there  must  be  an  end  of  litiga- 
tion; and  when  parties  have  once  submitted 
a  matter,  or  have  had  the  opportunity  of  sub- 
mitting It,  for  investigation  and  determina- 
tion, and  when  they  have  exhausted  every 
means  for  reviewing  such  determination  in 
the  same  proceeding,  it  must  be  regarded  as 
final  and  conclusive,  unless  it  can  be  shown 
that  the  Jurtsdlotion  of  the  court  has  been 
imposed  upon,  or  that  the  prevailing  party. 
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by  some  extrinsic  or  collateral  fraud,  has 
prevented  a  fair  submission  of  the  controver- 
sy. What,  then,  is  an  extrinsic  or  coiiateral 
fraud,  within  the  meaning  of  this  rule? 
Among  the  instances  given  in  the  books  are 
these:  Keeping  the  unsuccessful  party  away 
from  the  court  by  a  false  promise  of  a  com- 
promise, or  purposely  lieeping  him  in  ignor- 
ance of  the  suit;  or  where  an  attorney  fraud- 
ulently pretends  to  represent  a  party,  and 
connives  at  his  defeat,  or,  being  regularly 
employed,  corruptly  sells  out  bis  client's  in- 
terest." 

Conceding,  then,  without  deciding,  that  the 
rule  as  to  extrinsic  or  collateral  frauds  ap- 
plies to  Judgments  or  decrees  of  probate 
courts,  the  question  Is,  are  the  allegations 
here  sufficient  to  bring  this  case  witliin  the 
rule?  It  is  claimed  for  appellant  that  the 
voluntary  action  of  defendants  in  sending 
to  Mrs.  Kirshner  "her  son  to  assure  her  that 
$3,000  was  coming  to  iter,  that  this  was  all 
which  she  was  entitled  to,  and  defendants' 
payment  of  that  money  to  her  as  her  entire 
into-est,  in  view  of  existing  conditions,  were 
an  outside  fraud  collateral  to  and  extrinsic 
of  the  procedure  that  culminated  in  the  de- 
cree." Mrs.  Kirshner  must  have  known  of 
the  death  of  her  brother,  and  that  she  was 
one  of  his  heirs,  and  presumably  must  have 
known  that  he  left  a  large  estate.  The  law 
required  that  when  a  petition  for  the  probate 
of  a  will  is  filed,  and  the  will  produced,  the 
time  for  the  hearing  must  be  fixed,  and  no- 
tice of  the  hearing  published  in  a  newspaper 
for  a  certain  length  of  time  (Code  Civ.  Proc. 
i  1303),  and  that  copies  of  the  notice  of  the 
time  appointed  for  the  probate  of  the  will 
must  be  sent  by  mall  to  the  heirs  of  the  tes- 
tator residing  in  this  state  (Id.  S  1304).  It 
must  be  presumed,  therefore,  there  being  no 
allegation  to  the  contrary,  that  a  proi>er  no- 
tice of  the  application  to  probate  the  will  in 
controversy  was  published  and  sent  out  as 
required  by  law,  and  that  Mrs.  Kirshner  re- 
ceived the  notice  sent  to  her;  and,  l)eing  thus 
notified,  it  became  her  duty,  within  a  year  at 
least  after  its  probate,  to  make  Inquiry  as 
to  the  validity  and  contents  of  the  will.  But 
counsel  say:  "She  might  have  attended 
court,— been  present  all  the  time,— and  seen 
nothing  to  cause  suspicion."  If  that  be  so, 
it  furnishes  no  excuse  for  her  remaining 
quiet  and  making  no  inquiry  as  to  any  of  the 
transactions  for  nearly  four  years.  It  will 
be  observed  that  it  is  not  alleged  in  the  com- 
plaint that  young  Findley  said  anything  to 
bis  mother  about  the  will  or  its  terms,  or 
the  probate  thereof,  or  that  be  advised  or 
even  suggested  that  it  was  unnecessary  for 
her  to  be  present  at  the  bearing,  or  to  em- 
ploy counsel  to  represent  her  thereat,  or  to 
make  any  inquiries  about  the  will  or  the  es- 
tate. He  simply  told  her  that  her  Interest 
in  the  estate  was  only  |3,000,  and,  the  money 
being  afterwards  imid,  she  quietly  rested  on 
that  assurance  .until  after  the  time  to  insti- 
tute a  contest  had  elapsed.  Id.  S  1327.  This 
v.4lp.no.7 — 52 


did  not.  In  our  opinion,  constitute  such  an  ex- 
trinsic or  collateral  fraud  as  will  enable  the 
representative  of  her  estate  to  now  claim  the 
relief  asked  for.  The  demurrer  was  properly 
sustained,  and  the  Judgment  should  be  af- 
firmed. 

We  concur:    SEARLS.  C;    HAYNES.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(109  (MI.  63) 
McGAHET  V.  FORREST  et  al.  (No.  18,425.) 
(Supreme  Court  of  California.     Sept.  6,  1895.) 

MOKTO^AOE    OTI     HOMBSTKAD — FORECLOBCRB     ATTIB 

Death  of  Mohtoagok— PKEscNtATioN  or 
Claim — When  Necessart. 
Code  Civ.  Proc.  f  1500,  provides  that 
mortgages  may  be  foreclosed  on  the  property  of 
a  decedent  without  previous  presentation  to 
the  administrator  for  allowance,  where  all  re- 
conrse  against  any  other  property  is  expressly 
waived,  but  no  attorney's  fee  is  recoverable. 
Section  1475,  as  amended  in  1880,  provides  that 
where  a  homestead  has  l>een  selected  from  com- 
munity property  and  recorded  prior  to  the  death 
of  the  husband  or  wife,  and,  after  his  or  her 
death,  is  returned  in  the  inventory  appraised  at 
not  exceeding  $5,000,  the  superior  court  must 
set  it  off  to  the  sarvivor,  and  that  if  there  be 
liens  or  incumbrances  on  it  the  claims  secured 
thereby  must  be  presented  and  allowed  as  oth- 
er claims.  MHd  that,  where  a  homestead  is  set 
off  to  the  surviving  husband  or  wife  out  of  com- 
monity  property  mortgaged  by  them,  the  mort- 
gage may  be  foreclosed  thereon  without  pre- 
senting it  to  the  administrator  for  allowance,  if 
plaintiff  expressly  waives  all  recourse  against 
other  property  of  the  estate,  and  his  claim  to 
attorney's  fees. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Modoc  county; 
C.  L.  Glaflin,  Judge. 

Action  by  John  McGahey  against  Nellie 
B'orrest,  administratrix  of  the  estate  of  John 
M.  Forrest,  deceased,  and  others,  to  fore- 
close a  mortgage.  From  a  decree  for  plain- 
tiff, defendants  other  than  Nellie  Forrest, 
Jr.,  appeal.    Affirmed. 

Goodwin  &  Stewart,  and  D.  W.  Jenks,  for 
appellants.    G..  F.  Harris,  for  respondent. 

SEARLS,  C.  This  is  an  appeal  by  the 
defendants  Nellie  Forrest  (administratrix  of 
the  estate  of  John  M.  Forrest,  deceased),  Nel- 
lie Forrest,  Sr.  (widow),  and  Mary  Forrest 
and  John  Shannahan  Forrest  (infant  chil- 
dren of  said  deceased  and  of  said  Nellie  For- 
rest, Sr.),  from  a  judgment  in  favor  of  plain- 
tiff foreclosing  a  certain  mortgage  executed 
by  John  M.  Forrest,  deceased,  during  his 
lifetime,  upon  two  certain  parcels  of  land 
situate  at  Alturas,  county  of  Modoc,  to  se- 
cure the  payment  of  a  promissory  note  dated 
September  14,  1891,  made  by  said  Forrest, 
deceased,  for  $2,400,  and  interest  at  1  per 
cent,  per  month,  payable  one  year  after  date. 
The  mortgage  was  duly  recorded.  After  the 
death  of  John  M.  Forrest,  and  the  appoint- 
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ment  of  his  administratrix,  one  of  the  par- 
cels of  land  covered  by  the  mortgage,  which 
was  of  the  community  property  of  deceased 
and  his  wife,  Nellie  Forrest,  Sr.,  was  set 
apart  by  the  court  as  a  homestead  for  the 
family  of  deceased.  Subsequently  the  plain- 
tiff presented  the  following  creditor's  dalm 
to  the  administratrix: 

"The  undersigned,  creditor  of  John  M.  For- 
rest, deceased,  presents  his  claim  against 
the  estate  of  said  deceased,  with  the  neces- 
sary vouchers,  for  approval,  as  follows: 

Estate  of  John  M.  Forrest,  Deceased, 

1893.  To  John  McGahey,  Dr. 

June  13th.  To  amount  of  promissory 
note  executed  by  John  M.  Forrest, 
for  the  sum  of  $2,400,  on  the  14th 
day  of  September,  1891,  with  interest 
at  1  per  cent,  per  month,  payable  an- 
nually, secured  by  mortgage  of  even 
date,  as  of  record  upon  the  record 
book  of  Mortgages,  No.  0,  pages  463- 
4-5,  Modoc  County  Records, — copy 
of  said  note  herewith  attached $2,400 

Interest  for  one  year  to  September 
14th,  1892  (Indorsed) 288 

Interest  for  one  year  to  date,  June 
14th,  1893  216 

Total  $2,904 

1882.                               Or. 
September  14th,  by  amount  paid  as  in- 
terest due 288 

$2,616" 

Then  follows  a  copy  of  the  promissory  note, 
and  the  usual  affidavit,  verifying  the  claim, 
which  was  duly  allowed  by  the  administratrix, 
approved  by  the  Judge  in  probate,  and  filed 
with  the  clerk,  and  by  him  duly  registered.  The 
complaint  In  foreclosure  waives  all  recourse 
against  other  property  of  the  estate  than  the 
mortgaged  premises;  waives  counsel  fees, 
etc.  Copies  of  the  mortgage  and  of  the 
claim,  as  presented  to  the  administratrix, 
were  attached  to  the  complaint,  and  made 
a  part  thereof. 

A  demurrer  was  interposed  by  defendants 
to  the  complaint  upon  the  grounds:  (1)  That 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  (2)  That  it  is  ambiguous, 
in  this:  It  cannot  be  determined  therefrom 
whether  the  mortgage  described  In  the  com- 
plaint was  ever  presented  -to  the  adminis- 
tratrix of  the  estate  of  John  M.  Forrest, 
deceased,  as  a  claim  against  said  estate. 
(3)  That  it  is  uncertain;  and  specifying  the 
same  reason  as  that  given  for  its  ambiguity. 
The  demurrer  was  overruled,  an  answer 
filed,  and  the  facts  agreed  to  by  the  parties, 
as  above  stated. 

The  question  presented  here  involves  two 
propositions,  viz.:  (1)  Was  any  presentation 
of  the  claim  of  the  plalntlH:  necessary?  (2) 
If  so,  was  the  description  of  the  mortgage 
in  the  claim,  as  presented  to  the  admlnisti-a- 
trlx,   sufficient? 

The  argument  of  appellant  is  that,  as  to 
so  much  of  the  mortgaged  property  as  is  cov- 
ered by  the  homestead,  the  mortgage,  as 
such,  should  have  been  presented  to  the 
administratrix,  and  tlie  claim  secured  there; 


by  allowed  as  other  claims,  and  that  this 
was  not  done  for  the  reason  that  the  claim, 
as  ^resented  and  allowed,  contained  no 
sufficient  description.  Section  1493  of  the 
Code  of  Civil  Procedure  requires  "all  claims 
arising  upon  contracts,  whether  the  same 
be  due  or  not  due  or  contingent,"  to  be  pre- 
sented to  the  executor  or  administrator  for 
allowance,  and  if  not  presented  within  the 
time  limited  they  are  barred  forever,  etc. 
There  is  an  exception  to  the  genei-al  rule  in 
the  case  of  mortgages,  which,  under  section 
1500,  Code  Civ.  Proc.,  may  be  foredoaed 
upon  the  property  of  the  decedent  without 
a  previous  presentation,  where  all  recourse 
against  any  other  property  of  the  estate  Is 
expressly  waived  in  the  complaint,  but  in 
such  cases  no  counsel  fees  shall  be  recovered. 
This  right  to  maintain  an  action  upon  a 
claim  secured  by  a  mortgage  upon  the  prop- 
erty of  the  decedent  is,  in  turn,  limited  by 
section  1475  of  the  same  Code,  as  amended 
in  1880,  which  section  provides,  in  sub- 
stance, that  where  a  homestead  haa  been 
selected  and  recorded,  prior  to  the  death  of 
the  decedent,  and  is  returned  in  the  Inven- 
tory appraised  at  not  exceeding  $5,000,  etc., 
the  superior  court  must  set  it  off  to  the  per- 
sons in  whom  the  title  is  vested  by  the  pre- 
ceding section;  that  is  to  say.  In  cases  where 
it  was  selected  from  the  community  proper- 
ty, to  the  survivor.  In  such  cases.  If  there 
be  subsisting  Hens  or  Incumbrances  upon 
the  homestead,  the  claims  secured  thereby 
must  be  presented  and  allowed  as  other 
claims  against  the  estate,  and  are  to  be  paid 
out  of  the  funds  of  the  estate,  If  sufficient 
and  can  only  be  enforced  against  the  home- 
stead for  the  deficiency  after  exhausting 
the  other  funds  of  the  estate.  The  necessi- 
ty of  presenting  a  claim  secured  by  mortgage 
upon  a  homestead  to  the  administrator  was 
upheld  in  Bollinger  v.  Manning,  79  Cal.  7, 
21  Pac.  375,  and  In  Camp  v.  Grider,  62 
Cal.  20.  In  the  case  last  cited  it  was  said 
that  section  1475  creates  an  exception,  in 
case  of  homesteads  declared  in  the  lifetime 
of  the  decedent,  to  the  general  rule  in  cases 
of  mortgages  and  other  liens  provided  for 
In  section  1500,  and  that  the  reason  of  the  role 
Is  to  preserve  the  homestead,  if  possible.  In 
Perkins  v.  Onyett,  86  Cal.  348,  24  Pat  1024, 
the  necessity  of  presenting  a  claim  to  the 
administrator,  where  secured  by  a  mortgage 
upon  the  homestead,  was  again  upheld. 
There  can  be  no  question  of  the  necessity 
of  presenting  for  allowance  a  claim  secured 
by  mortgage  upon  a  homestead,  within  the 
cases  provided  for  In  section  1475.  But  that 
section,  in  express  terms,  only  applies  to 
"the  homestead  selected  and  )'ecorded  prior 
to  the  death  of  the  decedent"  The  home- 
stead in  this  case  did  not  exist  at  the  time 
of  the  death  of  the  deceased,  but  was  set 
apart  subsequently  by  the  superior  court  in 
probate,  and  is  what  is  known  as  a  "probate 
i  homestead."  Here,  then,  we  have  a  gen- 
°  eral  rule,  provided  by  section  ISOO,  that  the 
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holder  of  a  mortgage  or  lien  upoua-eal  prop- 
erty of  a  decedent  may  enforce  such  mort- 
gage or  lien  without  presentation,  provided 
he  is  willing  to  waive  any  claim  against 
decedent's  estate  over  and  beyond  that  upon 
the  property  to  which  the  Hen  attaches. 
This  rale  under  section  1475  does  not  apply 
to  cases  In  which  such  mortgage  or  other 
lien  exists  upon  a  "homestead  selected  and 
recorded  prior  to  the  death  of  the  decedent," 
but  in  such  cases  the  claim  must  be  present- 
ed to  the  administrator.  To  hold  that  the 
exception  extends  to  probate  homesteads  is 
to  enlarge  Its  scope,  and  apply  it  to  a  class 
of  cases  not  Included  by  the  language  of  the 
statute  within  its  provisions,  and  to  enlarge 
the  exception  beyond  the  expressed  Inten- 
tion of  the  lawmakers.  There  appear  some 
reasons  for  not  so  enlarging  the  statute, 
founded  upon  the  fact  that  so  to  do  would, 
in  many  cases,  result  in  shrouding  the  rights 
of  Uen  holders  In  uncertainty.  A.  holds  a 
mortgage  upon  the  property  of  a  decedent. 
He  is  not  required  to  present  it  to  the  ad- 
ministrator for  allowance,  as  a  predicate  to 
his  right  to  enforce  his  lien  as  against  the 
specific  property.  If,  when  the  time  to  pre- 
sent claims  has  run  in  part,  a  probate  home- 
stead is  declared  and  set  apart,  be  must  pre- 
sent his  claim,  he  will  be  deprived,  pro  tanto, 
of  the  time  for  presentation  allowed  to  other 
creditors;  and  if  the  time  for  presentation 
of  claims  has  expired^  as  it  may  well  do, 
and  a  homestead  is  then  set  apart  by  the 
court,  including  the  mortgaged  property, 
one  of  two  things  must  follow:  Either  his 
lien  is  cut  off  entirely,  and  his  right  to  fore- 
close without  presentation  of  his  claim  for 
allowance  is  extinguished,  or  it  must  be  held 
that  in  such  a  case  the  exception  mentioned 
In  section  1475  has  no  application.  "Where 
a  statute  enumerates  the  persons  or  things 
to  be  affected  by  its  provisions,  there  is  an 
implied  exclusion  of  others.  There  is  then 
a  natural  inference  that  its  application  is 
not  intended  to  be  general."  Snth.  Stat. 
Const.  §  327.  Section  1475  enumerates  the 
things  to  be  affected  by  its  provisions,  viz. 
homesteads  "selected  and  recorded  prior  to 
the  death  of  the  decedent,"  and,  by  impli- 
cation, excludes  all  others.  It  follows  that 
homesteads  set  apart  by  the  order  of  the 
superior  court  during  the  pendency  of  pro- 
bate proceedings,  and  which  had  no  exist- 
ence prior  to  the  death  of  the  decedent,  are 
not  included  in  section  1475,  but  are  left  to 
the  control  of  section  1500  of  the  same  Code, 
and  that  a  prior  lien  thereon  may  be  en- 
forced without  the  necessity  of  presenting 
the  claim  secured  thereby  to  the  executor  or 
administrator,  provided  the  holder  is  will- 
ing to  expressly  waive  In  his  complaint,  and 
does  waive,  all  recourse  against  any  other 
property  of  the  estate. 

This  conclusion  renders  it  unnecessary  to 
discuss  the  sufficiency  of  the  description  of 
the  plaintiff's  mortgage  in  his  claim,  as 
presented  to  and  allowed  by  the  administra- 


trix.   The  Judgment  appealed  from  should 
be  affirmed. 

We  concur:  BELCHEB,  C;  VANCLIEF,  C. 

PEE  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appeal- 
ed from  Is  affirmed. 


(109  Cal.  63) 
HENET  V.  PESOLI  et  al.     (S.  F.  32.) 
(Supreme  Court  of  California.     Sept  6,  1805.) 

QUIETINO     TiTLB— PlaISTIJF'S     TlTLE— SBPABATB 

Propertt  of  Maubied  Woman. 

1.  One  has  title  to  maintain  an  action  to 
gnlet  title,  though  she  has  sold  the  land,  and  giv- 
en a  deed  in  escrow,  to  be  delivered  when  the 
last  payment  of  purchase  money  is  made,  and 
the  purchaser  has  gone  into  possession,  the  last 
payment  not  having  been  made,  and  possession, 
by  provision  of  Code  Civ.  Proc.  §  738,  not  being 
necessary  for  maintenance  of  the  action. 

2.  Under  Civ.  Code,  |  162,  providing  that 
all  property  owned  by  the  wife  oefore  marriage, 
and  that  acquired  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  Issnes,  and 
profits  thereof,  is  her  separate  property;  and 
section  164  (as  amended  by  St.  1889,  p.  328), 
providing  that  when  property  is  conveyed  to 
a  married  woman  the  presumption  is  that  title 
is  thereby  vested  in  her  as  her  separate  prop- 
erty,— the  presumption  arising  from  a  deed  to 
a  married  woman,  strengthened  by  the  fact  that 
the  first  payment  was  with  her  separate  prop- 
erty, and  that  at  the  time  of  the  purchase,  when 
her  husband  was  solvent,  they  both  declared 
that  she  was  buying  it  for  herself,  with  her  own 
money,  and  was  going  to  pay  for  it,  is  not  re- 
butted by  the  fact  that  the  remaining  payments 
thereon  were  made  with  money  obtained  by 
their  joint  note  and  secured  by  their  joint  mort- 
gage on  said  land  and  other  separate  property 
of  hers,  he  never  having  paid  anything  on  the 
note,  but  it  having  been  reduced  by  payments 
by  her  from  her  separate  property,  and  the  bal- 
ance having  been  assumed  by  a  purchaser  of 
the  property  from  her. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  Anna  A.  Heney  against  Charles 
F.  PesoU  and  others.  Judgment  for  plain- 
tiff.    Defendants  appeal.     Affirmed. 

H.  W.  Bradley  and  Dorzel  Stoney,  for  ap- 
pellants.   Ash  &  Mathews,  for  respondent 

SEARLS,  C.  This  Is  an  action  to  quiet  the 
title  of  plaintiff  to  a  city  lot  upon  the  easterly 
side  of  Gough  street,  city  and  county  of  San 
Francisco.  Plaintiff  had  Judgment  quieting 
her  title  as  prayed  in  her  complaint,  from 
which  judgment  defendant  Charles  E.  Pesoli 
appeals.  The  appeal  was  taken  within  CO 
days  next  after  the  rendition  of  Judgment, 
and  the  record  contains  a  bill  of  exceptions 
setting  out  evidence  introduced  at  the  trial. 
Anna  Heney  was  at  all  the  times  herein  men- 
tioned up  to  November,  1894,  a  married  wo- 
man, the  wife  of  W.  J.  Heney,  who  departed 
this  life  in  said  month  of  November,  1894. 
Defendant  Pesoli  was  a  creditor  of  W.  .V. 
Heney,  and  on  the  3d  day  of  November,  1893, 
he  brought  suit  in  the  superior  court  in  and 
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for  the  city  and  county  of  San  Francisco 
against  said  W.  J.  Heney,  to  recover  tbe  sum 

of  $5,000  and  Interest  thereon,  and  at  the 
same  time  cansed  awritof  attachment  against 
the  property  of  said  W.  J.  Heney  to  Issue, 

'  which  writ  was  levied  upon  the  lot  of  land 
in  dispute  in  this  action.  Such  proceedings 
were  had  in  the  action  of  Peaoli  v.  W.  J. 
Heney  that  on  the  23d  day  of  May,  1894,  the 
superior  court  aforesaid  duly  rendered  and 
entered  a  judgment  in  said  cause  in  favor  of 
said  Charles  E.  Pesoli  and  against  said  W.  J. 
Heney  for  $1,090.78,  together  with  costs,  etc., 
which  Judgment,  and  the  lien  thereof,  and  the 
lien  of  said  attachment  as  merged  in  the  judg- 
ment, constitute,  so  far  as  appears,  the  only 
claim  or  interest  of  the  defendant  and  appel- 
lant herein  In  and  to  the  property  in  dispute. 
The  theory  of  defendant  was  and  is  that  the 
land  in  question  was  the  community  property 
of  W.  J.  Heney  and  Anna,  his  wife,  and  that 
as  such  it  was  subject  to  the  payment  of  the 
debts  of  W.  J.  Heney,  the  husband,  and  to  the 
lien  of  defendant's  judgment,  which  is  still  in 
full  force  and  vigor.     Plaintiff,  on  the  other 

.  hand,  claims  that  the  property  in  question 
was  purchased  by  her  on  the  28th  day  of  May, 
1889,  and  the  title  thereto  taljen  In  her  own 
name,  and  as  her  separate  property  and  es- 
tate, and  paid  for  with  her  separate  means. 
The  court  found  that  on  the  3d  day  of  No- 
vember, 1893,  and  for  a  long  time  prior  there- 
to, plaintiff  was  the  owner  of  and  in  posses- 
sion of  the  land  and  premises,  and  that  at  the 
time  of  the  commencement  of  the  action  she 
was  the  owner  and  holder  of  the  legal  title 
thereto;  that  said  land,  premises,  and  the  im- 
provements thereon  were  purchased  and  ac- 
quired by  plaintiff  on  May  28,  1889,  In  her 
own  name,  and  as  her  separate  property  and 
-estate,  witi)  her  separate  means;  that  it  was 

'  and  is  her  separate  property  and  estate,  and 
that  her  husband,  W.  J.  Heney,  never  ac- 
quired or  had  any  interest  or  estate  therein, 
and  that  it  was  not  the  community  property 
of  plaintiff  and  her  husband,  was  not  pur- 
chased or  acquired  with  community  funds, 
and  that  her  husband,  W.  J.  Heney,  never 
had  any  community  interest  therein,  and  that 
it  was  not  subject  or  liable  at  any  time  to  at- 
tachment or  Hen  or  judgment  or  execution  as 
the  property  of  W.  J.  Heney,  and  that  the 
defendant  has  no  lien  thereon. 

There  was  testimony  tending  to  show  that 
in  May,  1889,  the  plaintiff,  Anna  J.  Heney, 
purchased  the  property  from  one  Lyman  O. 
Park  for  $15,000,  and  ptUd  $4,000  in  cash 
from  her  separate  funds,  was  to  pay  some 
$3,000  and  interest  at  the  end  of  one  year, 
and  assumed  the  payment  of  a  mortgage 
thereon  for  $7,500,  and  received  a  deed  from 
said  Park  to  her  and  in  her  name  under  date 
•of  May  28,  1889,  which  was  duly  acknowl- 
edged and  recorded  May  28,  1890.  Plaintiff 
went  into  possession  of  the  property  at  the 
date  of  her  purchase  in  1889.  There  was 
evidence  tending  to  show  tJiat  on  the  28th 
■day  of  May,  1890,  plaintiff  and  her  husband 


mortgaged  the  property  to  the  Vallejo  Com- 
mercial Bank  to  secure  tbe  payment  of  their 
Joint  and  several  promissory  note  for  $11,000 
and  Interest  This  last  mortgage  covered 
some  two  or  three  other  lots  of  land  in  San 
Francisco  owned  by  plaintiff,  and  standing 
in  her  name,  and  which  she  testified  was  her 
separate  property.  Tbe  existing  mortgage 
upon  the  lot  here  in  dispnte  seems  to  have 
l)een  taken  up  when  this  $11,000  mortgage 
was  given.  The  evidence  tended  to  show 
that  at  the  (^te  of  the  purchase  of  the  lot  in 
dispute  W.  J.  Heney  declared  it  was  as  and 
for  his  wife's  separate  property  that  the  pur- 
chase was  made,  and  that  her  money  was  to 
pay  for  it.  It  wsa  also  shown  that  prior 
thereto,  and  at  the  date  of  such  purchase, 
W.  J.  Heney  was  solvent.  On  the  pan  of 
defendant  there  tyas  evidence  tending  to 
show  that  on  or  about  March  18, 1894,  plain- 
tiff and  her  husband  entered  into  a  written 
agreement  with  one  William  H.  Jordan  for 
the  sale  of  the  premises  in  dispute  to  the  lat- 
ter for  $15,800,  to  be  paid  in  installments,  tbe 
purchaser  to  assume  the  mortgage  to  the  Val- 
lejo  Bank,  which  had  been  reduced  by  plain- 
tiff to  $10,000.  A  deed  of  conveyance  was 
executed  by  plaintiff  and  her  husband,  and 
deposited  in  escrow,  to  be  delivered  to  Jor- 
dan when  the  last  payment  of  purchase  mon- 
ey was  made.  The  purchase  money  had  not 
all  been  paid  at  the  date  of  the  trial,  and  the 
deed  had  not  been  delivered.  Jordan  went 
into  possession  when  the  agreement  was  exe- 
cuted. The  written  agreement  was  objected 
to  by  plaintiff,  and  ruled  out  as  evidence  by 
the  court,  but  its  contents  were  substantially 
proven  by  parol  without  objection. 

Defendant  introduced  his  Judgment  roll  in 
his  action  against  W.  J.  Heney,  showing  bis 
lien  upon  tbe  property,  provided  said  Heney 
had  any  interest  therein  subject  to  such  lien. 
Counsel  for  appellant  make  three  points  up- 
on which  they  urge  a  reversal  of  the  Judg- 
ment, viz.:  (1)  That  plaintiff  failed  to  show 
title  in  herself;  (2)  that  plaintllTs  title  had 
passed  to  W.  H.  Jordan;  (3)  that  the  proper- 
ty was  community  property,  having  been 
purchased  with  community  funds,  and  there- 
fore W.  J.  Heney  had  a  leviable  Interest  in 
said  premises. 

The  first  and  second  points  really  involve 
the  same  proposition,  and  may  be  put  in  the 
form  of  an  interrogatory,  thus:  Had  plain- 
tiff title  to  the  land  at  the  date  of  suit 
brought?  We  do  not  doubt  but  tliat  in  an 
action  to  quiet  title  the  burden  rests  upon 
the  plaintiff  to  show  title  in  Iilmself,  and  if 
he  falls  to  make  ont  a  case  he  is  not  entitled 
to  recover.  Winter  v.  McMUlan,  87  CaL  250, 
25  Pac.  407;  San  Francisco  v.  Ellis,  64  Cal. 
72.  Possession  was  also  formerly  necessary 
to  enable  a  party  to  maintain  an  action  to 
quiet  title,  but,  under  section  738  of  the  Code 
of  Civil  Procedure,  is  not  now  required. 
Plaintiff,  according  to  the  evidence,  received 
a  deed  to  the  land  in  her  own  name  from 
Park,  dated  in  May,  1889,  but  which  was 
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probably  not  dellTered  antll  the  date  of  her 
last  payment,  in  May,  1890.  This  (waiving 
lor  the  present  the  question  as  to  whom  the 
title  inured)  vested  the  legal  title  to  the  prem- 
ines  in  her,  and,  aa  the  agreement  to  convey 
to  Jordan,  and  the  execution  and  placing  in 
escrow  of  a  deed  to  him,  to  be  delivered  up- 
on making  payment  of  the  purchase  price, 
did  not  have  the  effect  of  vesting  title  In 
him  until  payment  was  made,  and  the  deed 
delivered,  It  must  be  held  that  at  the  date  of 
suit  brought,  and  at  the  date  of  the  trial,  as 
payment  in  full  had  not  yet  been  made,  and 
no  delivery  of  the  deed  had  been  bad,  the  ti- 
tle |-emalned  in  the  plaintiff. 

The  more  important  question  for  considera- 
tion in  the  case  is  as  to  whether  the  premises, 
upon  being  conveyed  to  plaintiff,  became  and 
were  the  community  property  of  said  plaintiff 
and  her  husband,  and  hence  subject  to  the 
lien  of  defendant's  judgment  "All  property 
of  the  wife  owned  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  be- 
quest, devise,  or  descent,  with  the  rents,  is- 
sues and  profits  thereof,  la  her  separate  prop- 
erty." Civ.  Code,  §  162.  Section  163  contains 
a  like  provision  in  regard  to  the  separate 
property  of  the  husband.  Section  164  was 
amended  March  18,  1889,  which  amendment 
took  effect  May  19,  1889  (St.  1889,  p.  328), 
and  reads  as  follows:  "All  other  property  ac- 
quired after  marriage  by  either  husband  or 
wife,  or  both,  is  community  property;  but 
whenever  any  property  is  conveyed  to  a  mar- 
ried woman  by  an  instrument  in  writing,  the 
presumption  is  that  the  title  is  thereby  rest- 
ed in  her  as  her  separate  property.  And  in 
case  the  conveyance  be  to  such  married  wo- 
man and  her  husband,  or  to  her  and  any 
other  person,  the  presumption  is  that  the 
married  woman  takes  the  part  conveyed  to 
her  as  tenant  in  common,  unless  a  different 
intention  is  expressed  in  the  instrument,  and 
the  presumption  In  this  section  is  conclusive 
in  favor  of  a  purchaser  or  incumbrancer  In 
good  faith  and  for  a  valviable  consideration." 
Prior  to  this  amendment,  property  conveyed  to 
the  wife  during  coverture  was  presumptively 
community  property,  yet  the  wife  might  show 
by  extrinsic  evidence  either  that  it  was  paid 
for  out  of  her  separate  property,  or  that  it 
was  Intended  as  a  deed  of  gift;  and  in  either 
event  it  became  her  separate  property.  Hig- 
gins  V.  Hlgglns,  46  Gal.  259;  Rico  v.  Branden- 
steln,  98  Cal.  469,  33  Pac.  480.  So,  too,  it  was 
held  that  a  husband  free  from  debt  could  pur- 
chase property  with  community  funds,  and 
direct  a  conveyance  to  his  wife,  with  intent 
to  make  it  her  separate  estate,  and  the  deed 
would  take  effect  as  a  gift;  and,  if  the  deed 
was  one  of  bargain  and  sale,  reciting  a  valu- 
able consideration,  it  was  competent  to  show 
by  parol  the  real  facts,  in  order  to  rebut  the 
presumption  that  it  was  common  property. 
Woods  T.  Whitney,  42  Cal.  358.  Again,  where 
propwty  is  acquired  partly  with  separate 
funds  and  partly  with  community  funds,  it 
becomes  in  part  community  property,  In  pro- 


portion to  the  separate  and  community  funds 
invested  in  it.  In  the  case  at  bar  the  plain- 
tiff purchased  the  property  during  coverture, 
and  took  a  deed  in  her  own  name,  reciting  a 
valuable  consideration.  Such  deed  so  taken 
was,  under  section  164  of  the  Civil  Code,  as 
amended  in  1889,  prima  facie  evidence  that 
the  premises  so  purcliased  became  and  are 
the  separate  property  of  the  plaintiff.  This 
presumption  is  strengthened  by  testimony 
showing  that  of  the  $15,000  purchase  money 
plaintiff  advanced  and  paid  $4,000  from  her 
separate  estate  or  funds.  To  this  extent, 
then,  plaintiff,  irresp^tive  of  the  presump- 
tion arising  from  her  deed,  under  the  doctrine 
of  Estate  of  Bauer  (CaL)  21  Paa  759,  became 
the  owner  of  a  separate  estate  In  the  prop- 
erty. There  is  also  her  own  testimony  and 
the  declarations  of  her  husband,  made  at  the 
time  of  purchase,  that  his  wife  was  purchas- 
ing It  for  herself,  and  was  going  to  pay  for 
it;  that  she  was  buying  it  with  her  own 
money;  that  she  had  been  without  a  home 
a  good  while,  and  he  was  glad  she  had  se- 
lected it,  so  that  she  could  have  it,  etc.  This 
was  sufficient  to  show  that  it  was  the  Intent 
of  the  parties  that  plaintiff  should  take  and 
hold  the  property  as  her  separate  property, 
and  to  authorize  the  court  below  in  finding 
that  it  was  her  separate  property,  and  that 
her  husband,  W.  J.  Heney,  had  no  estate  or 
interest  therein,  unless  such  conclusion  Is 
negatived  by  the  fact  that  in  1890  the  hus- 
band, W.  J.  Heney,  joined  with  her  in  exe- 
cuting a  promissory  note  for  $11,000,  and  a 
mortgage  upon  the  premises  in  question  and 
other  lots  of  land,  the  separate  property  of 
plaintiff,  to  secure  the  paymoat  of  such  prom- 
issory note.  Had  W.  J.  Heney  advanced  any 
part  of  the  purchase  price  of  the  property 
from  community  funds.  It  would  have  be- 
come pro  tanto  community  property;  but  he 
did  not  do  so.  The  purchase  price  was  $15,- 
000.  Of  this  sum  plaintiff  paid  $4,000,  as- 
sumed a  mortgage  for  $7,500,  and  was  to  pay 
the  residue  at  the  end  of  one  year.  Not  hav- 
ing funds  in  hand,  she  borrowed  $11,000, 
paid  off  the  existing  mortgage,  made  the 
final  payment,  and  gave  a  new  mortgage,  in 
which  her  husband  joined.  She  sold  some 
separate  property,  and  reduced  the  mortgage 
to  $10,000,  which  has  been  assumed  by  Jor- 
dan In  his  contract  to  purchase  the  premises. 
Assuming,  then,  that  the  property  was  pur- 
chased by  the  plaintiff  as  and  for  her  sepa- 
rate property,  and  that  her  husband  paid  no 
part  of  the  purchase  price,  we  do  not  find  in 
the  mere  fact  that  her  husband  joined  with 
her  in  a  note  and  mortgage  to  secure  a  part 
of  the  purchase  price,  but  po  Id  nothing  on  ac- 
count thereof,  anything  to  rebut  the  deduc- 
tion that  it  was  and  is  the  separate  property 
of  the  plaintiff.  In  Floumoy  v.  Plournoy,  86 
Cal.  286,  24  Pac.  1012,  real  estate  had  been 
conveyed  to  the  wife  as  her  separate  prop- 
erty. She  joined  with  her  husband  in  a  note 
and  mortgage  upon  the  land  to  raise  money 
to  pay  off  a  prior  mortgage  thereon,  and  It 
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was  beld  tliat  the  money  thus  reallEed  upon 
such  Joint  mortgage  was  her  separate  prop- 
erty. Applying  the  doctrine  of  that  case  to 
the  present  one,  and  it  follows  that  the 
money  secured  by  the  joint  note  and  mort- 
gage of  plaintiff  and  her  husband,  and  which 
went  to  pay  for  the  land,  was  the  separate 
property  of  the  plaintiff,  and  inured  to  her 
sole  benefit. 

The  case  of  Schuyler  y.  Broughton,  70  Cal. 
282,  11  Pac  719,  which  seems  scarcely  In 
line  with  Floumoy  t.  Flournoy,  supra,  was 
doubted,  though  not  overruled  in  the  latter 
case.  We  think  Schuyler  v.  Broughton  may 
lie  differentiated  from  the  present  case.  There 
the  land  was  conveyed  to  the  wife  in  her 
own  name,  by  a  deed  wliich  upon  its  face 
showed  a  consideration  paid  by  the  wife, 
and  did  not  show  that  the  land  was  conveyed 
to  her  to  bold  as  her  separate  property.  She 
paid  a  portion,  viz.  $200  of  tbe  purchase  price 
from  her  separate  property.  Thus  far  the 
case  is  parallel  with  tbe  one  at  bar,  but  here 
the  parallel  ceases.  In  that  case,  so  far  as 
appears,  there  was  no  showing  by  extrinsic 
evidence  that  it  was  the  Intention  of  the 
spouses  that  the  wife  sbould  purchase  and 
take  the  title  and  enjoyment  as  her  separate 
estate,  and  hence  the  court  beld  that,  as  to 
the  purchase  money  borrowed  by  the  wife, 
but  not  secured  by  any  lien  or  mortgage  up- 
on tbe  property,  the  money  so  borrowed,  and 
the  estate  so  far  as  paid  for  therewith,  be- 
came the  community  property  of  the  spouses. 
In. the  present  case,  the  extrinsic  evidence 
tended  to  show  tbe  intent  to  purchase  the 
property  by  plaintiff  as  her  separate  estate, 
which  intent  was  acquiesced  In  by  her  hus- 
band. That  being  so,  the  money  borrowed 
and  secured  by  a  mortgage  upon  her  separate 
property  became  also  her  separate  property, 
and  when  it  went  to  pay  the  residue  of  the 
purchase  price  of  the  land  the  whole  estate 
vested  in  the  plaintiff  as  her  separate  prop- 
erty. It  is  rational  to  conclude  tbat  money 
borrowed  upon  tbe  security  of  tbe  separate 
real  estate  of  one  of  tbe  spouses  will,  in  tbe 
absence  of  any  showing  to  tbe  contrary,  be 
treated  as  the  separate  property  of  tbe  party 
owning  such  real  estate.  A  like  rule  is  ap- 
plicable to  funds  raised  upon  the  security 
of  community  property. 

The  agreement  of  plaintiff  to  convey  to 
Jordan  was  properly  excluded  as  evidence. 
It  provided  for  a  deed  from  plaintiff  to  be 
executed  and  placed  in  escrow,  to  be  deliv- 
ered upon  final  payment  of  the  purchase 
price.  The  only  object  of  the  evidence  was 
to  serve  as  a  link  in  a  chain  showing  that 
title  had  passed  from  plaintiff,  and  therefore 
that  she  could  not  maintain  the  action.  But 
before  the  agreement  was  offered  in  evidence 
it  had  appeared,  as  it  did  again  later,  that 
the  final  payment  had  not  yet  been  made, 
and  that  tbe  deed  still  remained  in  escrow. 
This  being  so,  the  agreement  became  unim- 
portant as  evidence.  The  judgment  appeal- 
ed from  should  be  affirmed. 


We  concur:     VANCLIEF,  C;    BRTTT,  C. 

PER  CURIAM.  For  tbe  reasons  given  to 
tbe  foregoing  opinion,  tbe  judgment  appealed 
from  is  affirmed. ' 


(21   Colo.  382) 

BREWER  T.  McCAIN.t 

(Supreme  Conri  of  Colorado.    July  1,  1896.) 

Plkadino — Amendment— Ubjection— Parol  Evi- 
dence—Qarmless  Ebbor. 

1.  An  objection  that  separate  canses  of  ac- 
tion are  improperly  joined  in  one  count  of  the 
complaint,  unless  taken  by  motion,  is  waived. 

2.  Where  a  partnership  agreement  was 
partly  oral  and  partly  in  writing,  one  of  the 
partners  may,  in  one  action,  sue  for  breach  of 
the  written  agreement,  for  an  accounting  of  tbe 
profits  arising  from  the  sale  of  partnership 
property  not  mentioned  therein,  and  for  specific 
performance  of  an  agreement  by  defendant  to 
convey  to  him  an  undivided  one-half  of  certain 
property  purchased  by  the  firm,  title  to  which 
was  taken  in  defendant's  name. 

3.  "Articles  of  special  partnership,"  con- 
taining no  provision  for  the  capital  of  the  firm, 
nor  any  clause  specifying  what  either  person 
has  contributed  or  shall  contribute  as  capi- 
tal, and  providing  chiefly  for  the  future  conduct 
of  the  business,  may  be  construed  with  the  aid 
of  parol  evidence. 

4.  Error,  if  any,  in  refusing  to  allow  a  wit- 
ness to  relate  a  conversation  held  by  him  with 
one  of  the  parties,  is  rendered  harmless  by  the 
fact  that  the  witness  afterwards  testifies,  from 
another  conversation,  to  circumstances  of  a 
similar  import. 

5.  By  the  terms  of  their  special  articles  of 
partnership,  defendant  was  to  talie  certain  prop- 
erty in  his  own  nnme,  and  deliver  deeds  to  an 
undivided  one-half  interest  therein  to  a  bank,  in 
escrow  for  plaintiff;  the  latter  depositing  with 
the  bank  notes  for  his  share  of  the  mirphaw 
price,  upon  the  payment  of  which,  from  plain- 
tiff's share  of  the  profits  of  the  business,  the 
deeds  were  to  be  delivered.  The  partnership 
was  to  continue  until  dissolved  by  mutual  con- 
sent. Hdd,  that  time  was  not  of  the  essence  of 
the  contract. 

6.  Where  property  was  taken  in  the  name 
of  one  of  the  meml>er8  of  a  firm,  and  deeds 
were  executed  by  him  to  his  partner  for  a 
one-half  interest  therein,  to  be  held  in  escrow 
until  the  payment  out  of  such  partner's  share 
of  tlie  profits  of  notes  for  his  share  of  the  pur- 
chase money,  the  partner  in  whose  name  the 
lands  were  taken  being  the  financial  member 
of  the  firm,  and  having  the  duty  imposed  on 
bim  of  ascertaining  its  profits  by  accountings 
at  stated  intervals,  his  failure  to  do  so  was  a 
waiver  of  the  violation  of  any  time  element  in 
the  contract  by  the  failure  of  the  other  mem- 
ber to  ns.v  his  notes  when  due. 

7.  Where  it  is  in  evidence  that  one  of  the 
members  of  a  firm  has  executed  deeds  in  favor 
of  the  other  for  an  nndivided  one-half  of  the 
firm  property  held  in  tlie  former's  name;  that 
he,  in  turn,  has  executed  notes.  In  favor  of  his 
partner,  evidencing  his  share  of  the  purchase 
price;  and  that  these  papers  have  been  placed 
in  escrow,  the  deeds  to  be  delivered  upon  the 
payment  of  the  notes,  reference  to  the  transac- 
tion t)eing  made  in  their  articles  of  partner- 
ship.—there  is  no  prejudicial  error  in  admittiuK 
parol  testimony  to  establish  an  agreement  by 
which  the  grantee  partner  was  to  have  an  in- 
terest in  the  lands. 

Appeal  from  district  court,  Arapahoe  coun- 


ty. 


1  Rehearing  denied  iSeptem)>er  30,  1895. 
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Action  by  John  McCain  against  Benn 
Brewer  for  breach  of  an  alleged  partnership 
agreement,  for  an  accounting,  and  for  specific 
performance  of  a  part  thereof.  From  a  judg- 
ment and  decree  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  original  complaint  alleged  the  forma- 
tion of  a  partnership  by  the  plaintiff,  Mc- 
Cain, and  the  defendant.  Brewer,  on  the  Ist 
day  of  January,  1887,  the  purpose  of  which 
was  the  manufacture  and  sale  of  bricli:  In 
the  city  of  Denver,  and  that  such  firm,  aa 
Brewer  &  McCain,  carried  on  said  business 
for  about  two  years.  It  was  alleged  that 
Just  prior  to,  and  contemporaneous  with,  the 
execution  of  the  written  agreement  of  part- 
nership, the  defendant  agreed  to  deed  to 
the  plaintiff  an  undivided  half  interest  In 
certain  lands,  and  this  agreement  to  convey 
was  one  of  the  inducements  which  led  the 
plaintiff  to  form  the  partnership.  In  pur- 
suance of  this  agreemept  touching  the  sale 
of  real  estate.  Brewer  executed  his  deeds 
for  the  Interest  to  which  plaintiff  was  en- 
titled, for  which  the  plaintiff,  In  turn,  exe- 
cuted his  promissory  notes  for  the  price 
agreed  upon,  and  the  deeds  and  the  notes 
were  placed  In  escrow  in  the  Oerman  Na- 
tional Bank  of  Denver,  the  deeds  to  be  de- 
livered when  the  notes  were  paid;  and  as, 
by  their  arrangement.  Brewer  had  charge  of 
the  books  and  the  management  of  the  busi- 
ness of  the  firm,  an  accounting  was  to  be 
made  in  December  of  each  year,  and  Mc- 
Cain's share  of  the  profits  was  to  be  applied 
by  Brewer  on  the  payment  of  the  notes. 
There  are  other  allegations  of  the  complaint, 
not  necessary  to  mention;  but  it  is  sufficient 
to  say  that  the  complaint  charged  a  viola- 
tion by  the  defendant  of  the  terms  of  the 
partnership,  and  prayed  for  a  dissolution, 
and  distribution  of  the  assets  in  accordance 
with  the  rights  of  the  parties.  Issues  were 
finally  joined,  and  trial  begun,  and  after  pro- 
ceeding for  some  time— either  induced  there- 
to by  a  ruling  of  the  court  that  certain  tes- 
timony offered  by  the  plaintiff  was  inad- 
missible, as  the  complaint  then  was,  or  from 
information  developed  on  the  trial,  or  possi- 
bly for  both  reasons— the  plaintiff  asked, 
and,  against  the  defendant's  objection,  was 
granted,  leave  to  flic  an  amended  complaint 
to  correspond  to  the  facts.  This  amended 
complaint,  and  a  subsequent  amendment 
thereto,  alleged  that  negotiations  looking  to 
the  partnership  were  begun  by  these  parties 
prior  to  September,  1886,  and  that,  as  the 
result  of  repeated  conferences,  the  partner- 
ship agreement  was  consummated  some  time 
during  the  latter  part  of  that  year.  The 
partners  selected  as  a  site  for  their  brick- 
yard a  tract  of  land  known  as  the  "Kate 
Clark  Tract,"  but  after  its  purchase  the 
partners  concluded  to  change  the  site.  They 
accordingly  sold  this  tract,  and  purchased 
from  the  Hallack  Lumber  Company  two 
other  certain  tracts  of  land,  aggregating 
about  20  acres,  togett^er  with  certain  chat- 


tels and  appurtenances  to  the  yard,  for  the 
manufacture  of  brick,  the  titles  to  which 
were  taken  in  the  name  of  .Brewer,  as  the 
plaintiff  alleges,  for  the  Joint  benefit  of 
himself  and  the  plaintiff.  In  pursuance 
thereof,  and  as  further  evidence  of  the  same. 
Brewer  executed  his  deed  for  the  undivid- 
ed half  of  the  Hallack  lands  to  McCain,  as 
grantee,  and  McCain  gave  his  notes  there- 
for, as  averred  In  the  original  complaint. 
The  amended  complaint  then  proceeds  by  al- 
leging that  contemporaneous  with,  and  just 
after,  the  making  of  these  deeds  and  notes, 
what  are  called  "Articles  of  Special  Partner- 
ship," In  writing  (which  were  the  same  as 
those  set  up  in  the  original  complaint),  were 
signed  by  the  partners,  relating  particularly 
to  the  future  conduct  of  the  business,  by  the 
terms  of  which  Brewer  was  constituted  the 
manager  of  the  financial  affairs  of  the  part- 
nership, with  power  to  receive  and  take 
charge  of  all  its  moneys  and  assets,  while 
McCain's  duties  consisted  in  the  superintend- 
ence of  the  manufacture  of  brick,  and  the 
delivery  of  the  same  as  ordered.  In  addi- 
tion thereto  is  a  provision  relating  to  these 
deeds  and  notes  in  escrow,  which  is  as  fol- 
lows: "It  is  further  agreed  that,  on  the  first 
Monday  in  December  of  each  and  every  year, 
there  shall  be  made  and  had  a  settlement 
and  accounting  of  all  the  said  partnership 
business,  and,  after  deducting  all  the  actual 
expenses  of  said  partnership,  the  net  profits 
thereof  shall  be  divided  between  the  said 
parties;  the  profits  or  share  of  said  John 
McCain  to  be  retained  by  said  Benn  Brewer 
to  pay  the  notes  of  said  John  McCain,  now 
in  escrow,  with  deeds,  in  German  National 
Bank  of  Denver,  and,  after  said  notes  and 
interest  are  fully  paid  the  profits  thereafter 
to  be  equally  divided."  A  breach  of  this 
agreement  by  defendant  was  charged,— the 
failure  of  Brewer  to  give  McCain  all  his 
share  of  the  profits  realized  from  the  sale  of 
the  Kate  Clark  tract,  the  refusal  of  Brewer 
to  apply  McCain's  profits  to  the  payment  of 
the  escrow  notes,  and  his  failure  to  deliver 
the  escrow  deeds.  A  prayer  for  dissolution 
of  the  partnership  follows,  and  for  equitable 
relief,  etc.  To  this  amended  complaint  a  de- 
murrer was  filed  by  the  defendant  upon  the 
ground,  among  others,  that  several  distinct 
causes  of  action  were  improperly  united  in 
one  count  of  the  complaint.  It  was  over- 
ruled by  the  court,  whereupon  the  defendant 
filed  his  answer,  denying  the  material  alle- 
gations of  the  amended  complaint.  There- 
after other  slight  amendments  were  made  to 
the  amended  complaint  and  to  the  answer, 
and  a  replication  was  filed.  After  the  suit 
was  begun,  by  agreement  of  parties,  all  per- 
sonal property  of  the  firm  was  converted  into 
money,  and  the  same  held  subject  to  the  de- 
cree to  be  rendered.  Upon  a  trial  to  the 
court  without  a  jury,  findings  of  fact  were 
made,  and  the  equities  declared  to  be  with 
the  plaintiff.  An  accounting  was  taken,  up- 
on   which    the   court   determined   that   the 
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plalntUTs  share  In. the  profits  of  the  copart- 
nership at  the  time  of  the  trial  amounted  to 
the  sum  of  $6,133.47,  and  that  the  plalntlfF 
was  entitled  to  a  deed  of  conveyance  for  an 
nndlTlded  one-half  interest  in  the  two  Hal- 
lack  tracts  of  land  described  In  the  escrow 
deeds,  upon  the  payment  by  the  plaintiff  to 
the  defendant  of  the  residue  of  the  notes 
after  deducting  therefrom  plaintiff's  said 
profits.  A  finding  was  made  to  the  effect 
that,  while  the  Jvate  Clark  tract  of  land  was 
Intended  by  the  parties  to  be  a  part  of  the 
partnership  property,  the  defendant,  when 
he  sold  the  same,  had  accounted  to  the  plain- 
tiff for  the  latter's  share  of  the  profits  real- 
ized from  the  sale.  Upon  this  appeal,  there- 
fore, this  branch  of  the  case  is  entirely  elim- 
inated. From  this  judgment  and  decree  the 
defendant  appeals,  and  assigns  71  grounds  of 
error. 

0.  J.  Hughes,  Jr.,  tor  appellant  Benedict 
&  Phelps,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
In  view  of  our  conclusion,  it  would  be  un- 
profitable, and,  within  the  limits  of  an  opin- 
ion, practically  Impossible,  to  notice  in  de- 
tail these  various  assignments;  but  they 
may  be  grouped  for  discussion,  as  they  have 
been  by  counsel  In  their  argument,  under 
several  different  heads. 

1.  The  first  objection  urged  Is  to  the  rul- 
ing of  the  court  permitting  the  plaintiff  to 
file  the  amended  complaint.  The  granting  of 
this  permission  was  justifiable,  as  the  exer- 
cise of  a  reasonable  discretion  by  the  court, 
unless  the  cause  of  action  in  the  amended 
complaint  was  a  departure  from  that  In  the 
original.  The  objection  taken,  first  by  de- 
murrer, afterwards  by  answer,  that  three 
separate  and  distinct  causes  of  action  are 
Improperly  joined  in  one  count  of  the  com- 
plaint, might  be  summarily  disposed  of  by 
saying  that  this  objection  should  be  taken  by 
motion,  otherwise  It  Is  waived.  Bliss,  Code 
PI.  (3d  Ed.)  8  423.  But,  upon  more  substan- 
tial grounds,  neither  of  these  objections  Is 
tenable.  There  was  no  change  of  the  cause 
of  action.  It  is  said  that  the  first  of  the 
three  causes  of  action  blended  in  one  state- 
ment is  based  upon  the  breach  of  a  written 
agreement  of  partnership;  the  second  Is  for 
profits  arising  from  the  sale  of  the  Kate 
Clark  tract  of  land;  and  the  third,  for  the 
specific  performance  of  an  agreement  by 
Brewer  to  sell  and  convey  to  the  plaintiff 
all  undivided  half  Interest  in  the  Hallack 
tracts  of  land.  The  objection,  It  will  be  ob- 
served, is  not  that  several  causes  of  action 
have  been  Improperly  united  in  the  same 
complaint,  but  that  there  Is  not  a  separate 
statement  in  the  complaint  of  the  three 
causes  of  action  which  are  tacitly  recog- 
nized as  proper  to  be  joined  in  one  suit,  but 
In  separate  statements  of  the  complaint. 
The  argument  of  the  defendant  proceeds  up- 
on a  misconception  or  misstatement  of  the 


real  nature  of  plaintiff's  cause  of  action. 
The  action  is  based  upon  an  agreement  of 
partnership  formed  by  the  parties  to  this 
suit,  and  the  cause  of  action  Is  the  breach 
of  the  terms  of  that  partnership  by  the  de- 
fendant In  the  original  complaint  the 
time  of  the  formation  of  this  partnership 
is  designated  as  January  1,  1887,  and  the 
evidence  of  the  agreement  is  alleged  to  be 
in  writing.  In  the  amended  complaint  the 
time,  though  not  definitely  fixed,  is  placed 
at  some  time  In  the  year  1886,  and  the 
general  agreement  therefor  rested  In  pa- 
rol, and  as  the  result  of  repeated  negotia- 
tions between  the  parties.  But  after  its 
formation,  and  shortly  after  the  1st  of  Janu- 
ary, 1887,  a  portion,  or  the  concluding  part, 
of  said  agreement  was  reduced  to  writing 
and  signed  by  the  parties,  which  written 
agreement  was  that  set  up  in  the  original 
complaint  Tills  writing  relates  chiefly,  if 
not  wholly,  to  the  manner  of  conducting  the 
partnership  affairs  from  that  time  forward, 
—the  previous  portions  of  the  partnership 
agreement  resting  in  parol  having  been  sab- 
Btantlally  executed, — and  It  contains  the  ad- 
ditional reference  to  the  imyment  of  the 
escrow  notes  and  the  delivery  of  the  escrow 
deeds.  It  is  clear  that  the  divisions  of  the 
complaint  thus  sought  to  be  made  by  the 
defendant  are  not  separate  and  distinct  mat- 
ters, each  of  which  necessarily  constitutes  a 
separate  and  distinct  cause  of  action,  but 
they  are  parts  and  parcels  only  of  one  gen- 
eral transaction,  arising  out  of  one  general 
and  complete  agreement  of  partnership. 
Merely  because  this  agreement  relates  to  a 
number  of  different  items  Is  no  reason  for 
holding  that  for  a  breach  of  each  the  injured 
party  must  bring  a  separate  suit;  but  how- 
ever numerous  are  the  different  matters 
which  pertain  to  the  partnership  and  grow 
out  of  this  agreement,  everything  relating 
thereto,  and  arising  out  of  the  one  general 
agreement,  may  be  properly'  litigated  and 
determined  In  one  suit,  and  as  one  cause  of 
action.  It  would  be  impossible  properly  to 
adjust  the  partnership  affairs  and  make  di- 
vision of  the  assets  between  the  partners 
without  determining  all  of  the  matters  set 
up  in  this  complaint,  and  there  can  be  no 
valid  reason  for  requiring  the  plaintiff  to 
proceed  by  separate  suits  upon  each  one  of 
these  alleged  causes  of  action. 

2.  Many  of  the  assignments  of  error  relate 
to  the  admission  of  Improper  evidence  of- 
fered by  the  plaintiff.  The  questions  of  law, 
as  is  BO  often  the  case,  are  not  so  seriously 
controverted  aa  is  the  application  of  the  law 
to  the  facts  of  the  case.  The  defendant  con- 
tends that  the  court  violated  an  elementary 
rule  of  law,  by  admitting  oral  evidence  of  a 
partnership  agreement  in  violation  of  the 
express  terms  of  the  written  agreement  of 
partnership.  Upon  the  face  Of  tiiis  writing, 
however,  It  Is  apparent  that  It  was  not  In- 
tended to  constitute  the  entire  agreement 
It  assumed  the  existence  of  a  partnership 
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theretofore  created.  It  contains  no  provi- 
sion for  the  capital  of  the  firm,  nor  la  there 
any  clause  specifying  what  either  partner 
has  contributed  as  capital,  or  shall  contrlb- 
nte,  thereto.  It  purports  to  provide  chiefly, 
if  not  wholly,  for  the  future  conduct  of  the 
huslness,  and,  besides  this,'  contains  a  clause 
relating  to  the  deeds  to  the  Hallack  tracts 
of  land.  The  use  of  the  appellation,  "Ar- 
ticles of  Special  Partnership,"  certainly  In 
connection  with  the  other  evidence.  Is  signi- 
ficant. It  implies,  we  think,  the  odstence 
of  a  general  itartnershlp,  while  the  writing 
itself  related  only  to  a  special  part,  or  a  par- 
ticular feature,  of  the  general  agreement 
Upon  the  evidence  the  court  found  that  the 
partnership  had  been  entered  into  In  Sep- 
tember, 1886,  for  the  manufacture  and  sale 
of  brick,  and  therein  the  finding  Is  abnn- 
-dantly  supported.  The  rule,  which  undoubt- 
edly exists,  was  not  violated  by  the  admis- 
sion of  this  class  of  evidence,  because,  among 
other  satisfactory  reasons,  this  writing  clear- 
ly did  not  purport  to  embrace  the  entire 
agreement  of  the  parties,  and  did  not  suffi- 
ciently manifest  their  indention.  There  Is, 
moreover,  no  difficulty,  from  the  evidence,  In 
reconciling  this  writing  with  the  previous 
oral  agreement  of  the  parties,  and  consid- 
ering it,  as  we  think  It  was,  as  the  closing 
portion,  or  last  clause,  of  the  one  general 
ag;reement. 

3.  Another  objection  Is  that  parol  evidence 
was  Introduced  to  establish  a  partnership  In 
real  estate,  and  that  in  this  the  statute  of 
frauds  was  violated.  This  class  of  evidence 
related  chiefly  to  the  Kate  Clark  tract  of 
land,  which  feature  of  the  case,  as  we  have 
said,  Is  not  now  properly  before  us,  and  most 
of  the  objections  to  the  evidence  fall  with  It; 
so  that  It  Is  unnecessary  to  determine  wheth- 
«r  the  agreement  of  the  parties  constituted  a 
partnership  In  real  estate,  and  equally  use- 
less to  determine  the  law  applicable  to  the 
facts  of  this  branch  of  the  case.  What  we 
might  say  thereupon  would  be  obiter,  and 
the  defendant,  having  received  the  benefit 
-of  a  finding  that  he  had  already  paid  to  the 
plalntitC  his  share  of  the  profits  arising  from 
the  sale  of  this  Kate  Clark  tract,  Is  not  in  a 
position  to  ask  for  OTur  decision  upon  such 
mllng  of  the  court 

4.  One  special  objection,  however,  was 
made  to  the  ruling  of  the  court  In  refusing  to 
permit  the  defendant  to  Interrogate  the  wit- 
ness Hammond  as  to  a  conversation  between 
himself  and  the  plaintiff.  This  conversation 
was  objected  to  by  the  counsel  for  the  plain- 
tiff upon  the  ground  that  Its  effect  tended 
to  Impeach  the  credibility  of  the  plaintiff, 
and  was  inadmissible  without  first  having 
laid  a  foundation  therefor,  and  that  the  evi- 
dence was  wholly  immaterial  to  any  issue  In 
the  case.  The  abstract  of  the  testimony 
does  not  sufficiently  disclose  the  real  point 
at  issue,  but  the  bill  of  exceptions  clearly 
shows  that  the  ruling  of  the  court  was  prop- 
«r.  The  Issue  to  which  It  was  claimed  this  evi- 


dence was  material  was  as  to  the  manner  of 
payment  of  the  escrow  notes.  By  Hammond 
it  was  attempted  to  show  that  In  a  conver> 
sation  with  McCain  the  latter  had  said  that 
he  wished  to  sell  certain  property  In  order 
to  get  the  money  with  which  to  pay  these 
notes.  The  court  ruled  that  the  witness  Mc- 
Cain, being  a  party  to  the  suit  might  be  Im- 
peached without  having  first  laid  the  founda- 
tion therefor,  but  that  alleged  inconsistent 
statements  of  bis  could  not  be  admitted,  in 
any  event,  unless  they  related  to  some  mate- 
rial issue  In  the,  case,  and  that  the  mere 
statement  by  the'  plaintiff  that  he  was  ea- 
deavorlng  to  get  money  with  which  to  pay 
these  notes  was  not  material  for  the  purpose 
of  negativing  his  claim  that  the  notes  were 
to  be  paid,  aa  the  articles  of  special  partner- 
ship provided,  from  his  share  of  the  profits 
of  the  business.  But,  even  If  this  ruling  of 
the  court  was  wrong,  the  witness  Hammond 
was  subsequently  allowed  to  testify,  without 
any  objection  by  the  plaintiff,  that  In  anoth- 
er conversation  with  the  plaintiff  the  latter 
had  made  a  statement  to  the  effect  that  he 
was  trying  to  borrow  money  for  the  purpose 
of  paying  these  notes;  so  that  we  fall  to 
see  wherein  the  defendant  was  prejudiced 
by  the  ruling  of  the  court 

5.  Another  objection  urged  is  that,  by  the 
escrow  agreement,  time  was  made  the  es- 
sence  of  the  contract  and,  the  plaintiff  not 
having  paid  the  notes  at  their  maturity,  all 
his  rights  to  the  conveyance  tenuinated. 
When  these  escrow  deeds  were  drawn,  and 
the  notes,  executed,  Brewer  and  McCain  tools 
them  to  the  German  National  Bank,  and  left 
them  with  the  cashier,  Cooper;  and  from 
information  which  he  swears  was  given  to 
him  either  by  McCain  or  by  Brewer,  and  pos- 
sibly by  both,— but  as  to  this  Mr.  Cooper  la 
not  certain,— he  Indorsed  upon  the  envelops 
Inclosing  these  papers  the  following:  "The 
Inclosed  deeds  from  Benn  Brewer  &  John  A. 
Witter  are  left  In  escrow  with  the  German 
National  Bank,  to  be  delivered  to  John  Mc- 
Cain only  on  payment  In  full  of  Inclosed 
notes.  If  not  promptly  paid  at  maturity, 
said  deeds  to  be  returned  to  Benn  Brewer. 
January  4,  1887.  Benn  Brewer  &  John  A 
Witter  to  John  McCain."  This  was  not 
signed  by  either  party.  Brewer  claims  that 
It  correctly  expressed  their  agreement.  On 
the  contrary  McCain  (who  was  very  deaf) 
says  that  it  does  not,  and  that  time  was  not 
made  the  essence  of  the  contract,  but  that 
Brewer  told  him  that  the  documents  were 
left  at  the  bank  for  safe-keeping.  Upon  the 
ccnfilctlng  testimony,  the  court  apparently 
believed  McCain.  Unquestionably,  time  may 
be  made  the  essence  of  a  contract,  but,  even 
If  the  agreement  was  as  written  by  Cooper, 
still  we  think  time  was  not  Intended  to  be 
made  the  essence  of  this  contract;  for,  by 
the  so-called  "Special  Articles  of  Partner- 
ship" signed  by  the  parties  to  this  suit,  the 
notes  were  to  be  paid  from  McCain's  share 
of  the  profits  of  the  business.    The  partner- 
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Bfalp  was  to  contlnne  until  dissolved  by  mn- 
tual  consent.  When  tKe  notes  matured  there 
might  not  be  profits  sufficient  to  pay  tbem, 
and  this  recognition  of  such  a  contingency 
Is  inconsistent  with  the  position  that  if  the 
notes  were  not  paid  when  due  the  contract 
was  at  an  end,  and  plaintiff's  rights  became 
forfeited.  But  If  the  writing  Indorsed  by 
Cooper  correctly  evidenced  the  agreement  of 
the  parties,  and  if  thereby  time  was  made 
the  essence  of  the  contract,  the  defendant  Is 
not  In  a  position  to  assert  this  claim.  By  the 
terms  of  special  partner.ship,  which  must  be 
taken  in  connection  with  this  indorsement, 
the  defendant  became  the  financial  manager 
of  the  firm,  kept  or- superintended- its  books, 
and  should  have  ascertained  the  profits,  if 
any.  In  December  of  each  year.  This  he 
did  not  do.  When  the  first  note  became  due 
tl^e  defendant  neither  asked  the  plaintiff  for 
its  payment,  nor  claimed  that  the  failure  to 
pay  was  a  violation  of  the  contract  Neither 
did  he  make  any  such  claim  when  the  other 
notes  matured.  It  was  not  until  after  dif- 
ferences arose  between  the  parties  that  any 
snch  contention  was  made.  Then  It  was 
that  the  defendant  withdrew  from  the  bank 
these  papers,  and  retained  the  deeds,  while 
at  the  same  time  he  had  under  his  control 
all  the  assets  of  the  firm,  and  refused  to 
make  an  accounting  to  determine  what 
amount  the  plaintiff  should  pay.  He  there- 
fore has  waived  the  claim  that  time  was  the 
essence  of  the  contract,  and  that  plaintiff's 
failure  strictly  to  comply  therewith  forfeits 
his  rights  to  this  conveyance. 

6.  Another  contention  is  that  the  court  err- 
ed In  admitting  oral  testimony  to  prove  an 
agreement  for  the  sale  and  conveyance  of  the 
Hallack  lands,  and  that  such  evidence,  if 
admissible,  is  insufficient  to  support  the  find- 
ings and  the  decree  of  the  court  that  the 
plaintiff  was  entitled  to  any  interest  in  such 
property.  We  are  at  a  loss  to  conceive  how 
the  defendant  was  prejudiced  by  the  ad- 
mission of  any  oral  testimony  admitted  In 
this  case  to  establish  any  such  agreement, 
even  if  such  evidence  was  offered,  because 
the  execution  of  the  deeds  by  the  grantor, 
the  making  of  the  notes  evidencing  the  pur- 
chase price  to  be  paid  by  the  grantee,  and 
the  delivery  of  these  papers  In  escrow,  to- 
gether with  the  reference  to  this  transac- 
tion found  in  the  articles  of  special  partner- 
ship, are  writings  sufficient  to  establish  this 
agreement,  without  reliance  upon  any  oral 
testimony.  The  court  found  that  the  plain- 
tiff's profits  from  the  business  should  be  ap- 
plied to  the  payment  of  the  escrow  notes. 
It  also  found  that  the  defendant  was  enti- 
tled to  a  deed  of  conveyance  for  an  undivid- 
ed one-half  Interest  in  these  two  Uallack 
tracts  when  the  escrow  notes  were  paid. 
There  is  no  specific  reason  given  for  these 
findings.  Whether  it  was  because  of  the 
proof  of  the  written  agreement  for  the  con- 
veyance, entirely  disconnected  and  IrresiMJc- 
tive  of  the  question  as  to  whether  or  not 


such  agreement  was  a  part  of  the  general 
agreement  for  the  partnership,  or  whether 
this  finding  was  because  the  plaintiff  was 
entitled  to  the  property  as  a  portion  of  his 
assets  of  the  partnership.  Is  immaterial.  A 
fair  deduction  from  all  the  evidence  is  that 
this  finding  can  be  sustained  upon  either  or 
both  of  these  hypotheses,  and  we  think  the 
finding  and  decree  of  the  court  in  respect 
thereto  were  right 

We  are  aware  that  the  foregoing  discus- 
sion does  not.  In  detail,  dispose  of  every  as- 
signment of  error,  but  we  think  it  covers  the 
substantial  grounds  of  the  controverted  ques- 
tions In  the  case.  It  would  be  quite  remark- 
able if  some  slight  errors  were  not  found  In 
a  record  so  voluminous  as  this,  in  a  case  so 
ably  and  strenuously  contested  from  the  in- 
ception to  the  close.  We  have  read  with 
great  Oare  the  entire  record,— not  only  the 
abstract  and  the  supplemental  abstract  but 
the  original  record,  including  the  bill  of  ex- 
ceptions,—in  every  case  where  additional 
light  could  be  thrown  upon  the  disputed 
propositions.  Possibly  some  rulings  by  the 
court,  when  subjected  to  close  analysis,  are 
questionable;  but  our  examination  satisfies 
us  that  the  rulings  upon  the  questions  of 
pleading  are  right  and  that  abundant  evi- 
dence, competent  and  admissible  under  sound 
rules  of  evidence,  was  produced  to  support 
the  findings  and  decree,  and,  what  is  of 
greater  importance,  that  Justice  was  done, 
as  between  the  parties  to  the  action,  and  that 
the  decree  of  the  court  was  right  The  Judg- 
ment should  therefore  be  affirmed.     Affirmed. 


(21  Colo.  330) 
DENVER  CITY  RY.  CO.  v.  CITY  OF  DEN- 
VER.! 

(Supreme  Ckiurt  of  Colorado.     July  1,  18%.) 

MoNiciPAi/  CoKPOBATioNs— Taxation— License  — 
Bnporcement  bt  Pemalti. 

1.  Const  art.  10,  S  3,  providing  that  "all  tax- 
es shall  be  uniform,"  and  that  they  shall  be 
levied  and  collected  under  "sudi  regulations  as 
shall  secure  a  just'valuation  for  taxation  of  all 
property  real  and  personal,"  does  not  prohibit 
a  city  whose  charter  confers  on  it  the  right  to 
tax  street  cars,  by  license,  for  police  purposes, 
from  taxing  the  cars,  by  license,  for  purposes 
of  municipal  revenue.     30  Pac.  1048,  reversed. 

2.  Under  Denver  City  Charter,  art.  2,  $ 
21,  conferring  upon  the  dty  council  power  to 
make  all  ordinances  necessary  for  carrying  in- 
to execution  the  powers  conferred  on  it  an  or- 
dinance levying  a  valid  tax,  by  way  of  license, 
on  street  cars,  may  be  enforced  by  exacting  a 
penalty  for  failure  to  pay  the  license. 

Error,  to  court  of  appeals. 

Action  by  the  Denver  City  Railway  C!om- 
pany  against  the  city  of  Denver  and  its  offi- 
cers to  restrain  the  latter  from  prosecuting 
actions  Instituted  by  them  against  plaintiff  to 
recover  penalties  provided  by  ordinance  lor 
the  operation   of   street  cars  without   a   11- 

1  Rehearing  denied  September  SO,  189i>, 
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cenae.  To  a  Judgment  dlBsoIving  a  tempo- 
rary Injunction  dismissing  the  action,  both 
parties  prosecuted  writs  of  error  from  the 
court  of  appeals.  2  C!olo.  App.  34,  30  Pac. 
1048.  From  tbe  decision  therein  both  par- 
ties again  bring  error.    Affirmed. 

Wolcott  &  Valle  and  H.  F.  May,  for  plain- 
tiff. F.  A.  ■Williams,  G.  W.  Whitford,  and 
A.  B.  Seaman,  for  defendant 

GODDABD,  J.  On  the  3d  day  of  October, 
1880,  the  Denver  City  Bailway  Company 
instituted  this  action  to  restrain  the  city  of 
Denver  and  its  officers  from  prosecuting 
cases  against  it  and  its  employ&i  for  operat- 
ing its  horse  cars  in  violation  of  a  certain 
ordinance  of  the  city,  adopted  in  1886  and 
amended  in  1888,  which  provides,  inter  alia, 
as  follows: 

"Section  1.  It  shall  be  unlawful  for  any  pw- 
son  or  persons  to  hire  out,  keep  or  use  for 
hire,  or  cause  to  be  kept  or  used  for  hire, 
for  the  carrying  or  conveying  of  persons,  or 
run  on  established  lines  within  the  city  lim- 
its of  the  city  of  Denver,  any  hackney  coach, 
cab,  omnibus,  express  wagon,  herdic  coach, 
street  car,  vehicle  or  vehicles,  carriage  or 
carriages  of  any  description  or  name  what- 
soever, without  a  license  first  had  and  ob- 
tained so  to  do." 

"Sec.  14.  There  shall  be  charged  and  paid 
to  the  city  treasurer  for  the  use  of  the  city 
of  Denver,  on  issuing  the  said  licenses,  by 
the  parties  to  whom  they  may  be  granted, 
the  following  sums:  »  »  »  Second.  For  all 
omnibuses  and  accommodation  coaches,  her- 
dic coaches  and  street  cars  running  upon  es- 
tablished lines  and  at  stated  periods,  from 
place  to  place  within  the  city,  shall  be  char- 
ged for  license,  each,  the  sum  of  ten  dol- 
lars per  annum." 

By  section  14,  as  amended  In  1888,  the 
license  fee  for  each  car  was  increased  from 
$10  to  $25  per  annum.  The  company  aver- 
red its  willingness  to  pay  a  fee  of  $10,  as  it 
had  theretofore  done,  but  refused  to  pay  the 
sum  of  $25,  on  the  ground  that  the  latter  is 
unreasonable,  and  in  excess  of  the  amount 
necessary  to  pay  the  expenses  of  police  regu- 
lation, and  is  in  fact  a  tax  upon  its  property, 
and  hence  unlawful  and  void.  The  evidence 
Introduced  upon  the  trial  of  the  cause  is  not 
preserved  by  a  bill  of  exceptions,  but  the 
court  below  made  the  following  findings: 
"(1)  That  the  license  for  police  regulation 
does  not,  under  the  testimony  offered,  justify 
a  greater  license  than  $17.50  per  car,  as 
heVetofore  found,  but  that  the  wording  of 
the  city  charter  gives  the  city  the  right  to 
tax,  as  well  as  to  license,  for  police  regula- 
tion, and  that  the  charter  of  the  plaintiff 
company,  approved  January  10,  1867,  in  no 
way  exempts  it  from  paying  such  tax.  (2) 
That  the  city  council  having  the  power  to  as- 
sess said  tax  at  the  stim  of  $2.'>  per  car,  and 
having  elected  to  do  so,  that  the  same  is 
legal.     (3)  That    the    tempoi-ary    injunction 


heretofore  Issued  In  this  cause  should  be  dis- 
solved, at  the  cost  of  the  plaintiff."  To  the 
Judgment  dissolving  the  temporary  Injunc- 
tion and  dismissing  the  action  the  company 
and  the  city  prosecuted  writs  of  error  from 
the  court  of  appeals.  That  court,  in  an  elab- 
orate opinion,  rei>orted  in  2  Colo.  App.  34, 
30  Pac.  1048,  reversed  the  court  below  upon 
its  finding  that  the  city  was  emiwwered  to 
tax,  as  well  as  to  license  for  police  regula- 
tion, but  affirmed  its  judgment  of  dismissal 
upon  the  ground  that  the  record  was  devoid 
of  any  showing  that  the  sum  of  $25  was  an 
unreasonable  charge  for  police  regulation. 
Both  parties,  being  dissatisfied  with  this 
Judgment,  bring  the  case  here  for  review. 
The  company  insists  that  the  finding  of  the 
court  below  that  the  testimony  offered  did 
not  justify  a  charge  of  $25  for  police  regula- 
tion is  conclusive  as  to  its  right  to  maintain 
the  action,  under  the  doctrine  announced  by 
the  court  of  appeals,— that  the  city  is  not 
authorized  .to  assess  a  license  tax.  The  city, 
on  the  contrary,  contends  that  the  court  of 
appeals  erred  In  holding  that  the  ordinance 
could  not  be  upheld  as  a  legitimate  exercise 
of  its  power  to  tax  the  business  of  running 
street-railway  cars. 

In  the  view  we  take  of  these  respective  con- 
tentions, it  becomes  unnecessary  to  discuss 
the  validity  of  the  ordinance  as  a  police  reg- 
ulation, or  to  determine  whether,  upon  the 
record,  the  finding  of  the  court  below  is  con- 
clusive upon  the  fact  that  $25  exceeds  the 
necessary  and  legitimate  expense  of  issuing 
the  license  and  providing  police  supervision. 
And  in  this  regard,  if  the  court  of  appeals 
was  correct  in  holding  that  the  finding  of  the 
court  below  was  not  an  authoritative  finding 
of  fact,  based  upon  the  evidence,  but  the  re- 
sult of  personal  observation  only,  and  hence 
not  conclusive  uiwn  this  review,  we  fully 
concur  in  the  conclusions  reached  by  the 
learned  writer  of  that  opinion,— that  "this 
court  cannot  interpose  its  opinion,  and  guess 
at  a  cost  of  administration,  nor  take  the 
Judgment  of  the  court  below,  as  against  the 
Judgment  of  the  city  council,"  and,  without 
sufficient  data  or  evidence,  pronounce  the  or- 
dinance unreasonable  as  a  police  regulation. 

But  upon  the  more  important,  and,  as  we 
regard  it,  the  decisive,  question  in  the  case, 
—"whether  the  city,  under  its  charter,  has 
the  poww  to  tax,  as  well  as  to  license  and 
regulate,  the  business  of  the  railway  com- 
pany,—we  are  unable  to  concur  with  either 
the  reasoning  or  the  conclusion  of  the  court 
of  appeals.  That  taxation  is  clearly  a  leg- 
islative prerogative,  and  may  be  conferred 
upon  a  municipality,  by  that  branch  of  the 
government,  in  such  measure  and  for  such 
purpose  as  it  may  deem  expedient,  so  long 
as  it  observes  the  limitations  and  restraints 
of  the  organic  law,  is  not  questioned  or  de- 
nied. Nor  do  we  understand  that  the  lan- 
guage of  the  charter  of  1885,  which,  in  ex- 
press terms,  confers  upon  the  city  of  Denver 
power,  "exclusively,  to  license,  regulate  and 
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tax  any  or  all  lawful  occupations,"  etc.,  la 
held  to  be  Insufficient  to  authorize  the  dty 
to  Impose  the  t&z  in  question,  if  such  giant 
of  power  Is  not  inhibited  by  our  state  consti- 
tution. But  it  is  asserted  that  the  charter 
provision,  in  so  far  as  it  attempts  to  confer 
the  power  to  tax,  is  in  conflict  with  section 
3,  art  10,  which  provides:  "All  taxes  shall 
be  oniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  col- 
lected-under  general  laws,  which  sliall  pre- 
scribe such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real 
and  personal."  In  this  we  tblnlc  the  court 
of  appeals  is  in  error.  It  seems  to  he  al- 
most universally  accepted  that  this  and  like 
constitutional  provisions  refer  to  the  levy  of 
ad  valorem  taxes  upon  property,  and  do  not 
apply  to  taxation  imposed  on  privileges  and 
occupations.  Sedg.  St.  &  Const  Law  (2d 
Ed.)  504-607,  referring  to  similar  provisions 
contained  in  the  constitutions  of  various 
states,  says:  "In  construing  these  provisions 
It  has  been  held.  In  many  of  the  states,  that 
the  words  'equal  and  uniform'  apply  only  to 
a  direct  tax  on  property,  and  that  the  clause 
In  regard  to  uniformity  of  taxation  does  not 
limit  the  power  of  the  legislature  as  to  the 
objects  of  taxation,  but  is  only  intended  to 
prevent  an  arbitrary  taxation  of  property, 
according  to  kind  or  quality,  without  regard 
to  value.  Specific  taxes  have  therefore  been 
sustained,  as  a  valid  exercise  of  the  legisla- 
tive power."  Burroughs,  Tax'n,  }  64,  refer- 
ring to  the  same  subject  says,  "These  pro- 
visions, as  a  general  rule,  are  held  to  apply 
to  property  alone,  and  not  to  Include  taxa- 
tion oij  privileges  or  occupations."  Among 
the  numerous  decisions  to  the  same  effect 
see  City  of  Newton  v.  Atchison,  31  Kan.  151, 
1  Pac.  288;  Ex  parte  Robinson,  12  Nev.  263; 
Walcott  V.  People,  17  Mich.  68;  1  Desty, 
Tax'n,  p.  191,  {  36;  City  of  San  Jos6  v.  San 
Jos6  &  8.  O.  R.  Co.,  53  Cal.  475;  Ex  parte 
Mirande,  73  CaL  365,  14  Pac.  888;  Sawyer 
V.  City  of  Alton,  3  Scam.  129;  Marmet  v. 
State,  45  Ohio  St  63,  12  N.  E.  463;  Com.  t. 
Moore,  25  Grat.  951;  American  Union  Exp. 
Co.  V.  City  of  St  Joseph,  66  Mo.  675;  City 
of  St  Louis  V.  Green,  7  Mo.  App.  468;  Davis 
v.  Mayor,  etc.,  64  Ga.  128.  In  the  latter  case 
the  court  liad  nnder  consideration  an  ordi- 
nance enacted  by  the  city  of  Macon  provid- 
ing that,  among  others,  retail  butchers  should 
pay  a  license  of  $50  per  annum,  and  that  fur- 
ther imposed  a  tax  of  $25  upon  each  wagon 
used  in  their  business.  The  contention  there 
was  that  the  ordinance  was  violative  of  the 
constitutional  requirement  that  all  taxes  shall 
be  nnlform,  and  upon  this  i>olnt  Justice 
Bleckley,  speaking  for  the  court,  says:  "It 
la  insisted,  further,  that  by  the  tax  upon  the 
wagon,  the  ad  valorem  principle  of  the  con- 
stitution !■  violated.  This  objection  proceeds 
upon  the  theory  that  the  wagon  is  mere 
property,  and  subject  only  to  state  and  coun- 
tr  taxei^   •   •  •   wblcb  taxes  have  been 


duly  asBMWcd  and  nald.  The  complainants 
contend  that  having  paid  all  taxes  on  the 
value  of  the  wagon,  as  property,  with  which 
they  are  chargeable,  they  cannot  be  required 
to  pay  an  additional  specific  tax  to  the  dty 
upon  the  same  property.  But  as  already- 
stated,  the  tax  now  In  question  is  not  a 
property  tax,  but  a  business  tax.  The  wag- 
on Is  treated  as  an  instrument  used  in  carry- 
ing on  the  business  of  the  complainants  with- 
in the  city;  and  It  has  been  ruled,  and,  nO' 
doubt,  rightly  ruled,  that  the  number  and 
kind  of  vehicles  may  be  regarded.  In  meas- 
uring a  tax  of  this  description.  That  tbe- 
compIainantB  are  In  no  default  to  the  state 
and  county  in  respect  to  taxes  upon  the 
value  of  the  wagon,  as  property.  Is  no  pro- 
tection to  them  against  the  business  tax  now 
demanded."  We  quote  thus  fully  because  of 
the  similarity  of  that  case  in  principle  with 
the  one  at  bar,  and  because  the  language  of 
the  learned 'justice  Is  pertinent  to  the  con- 
tention of  cotmsel  for  the  company  In  this 
case.  In  the  case  of  City  of  St  Louis  v. 
Green,  supra,  the  court  had  nnder  considera- 
tion the  validity  of  an  ordinance  imposing  a 
tax  upon  wagons  used  in  the  streets  of  St 
Louis  for  purposes  of  traffic  and  for  private- 
purposes.  The  validity  of  the  ordinance  was- 
attacked  upon_  the  ground  that  it  was  in  dero- 
gation of  a  like  provision  of  the  constltutloik 
of  Missouri;  and.  In  an  elaborate  argument 
upholding  the  validity  of  the  ordinance. 
Judge  Bakewell.  who  delivered  the  opinion- 
of  the  court  used  this  language:  "The  con- 
stitutional provision  that  all  property  subject 
to  taxation  in  the  state  shall  be  taxed  ac- 
cording to  its  value  Is  undoubtedly  binding 
upon  the  legislative  body  when  it  exercises 
the  taxing  power;  but  this  provision  Is  not 
violated  when,  as  in  the  case  at  bar,  the  tax 
Is  not  a  tax  precisely  upon  the  object  Itself, 
but  rather  upon  the  exercise  of  the  civil  right 
of  using  that  object  *  •  •  And  though 
Imposed  for  revenue,  and  not  for  police  pur- 
poses at  ail,  it  is  a  tax  of  the  nature  of  a  li- 
cense, because  it  is  a  permission  to  do  that 
which,  after  the  passage  of  the  ordinance.  It 
became  unlawful  to  do  without  having  ob 
talned  the  permission."  The  pertineucy  of 
this  dedslon  to  the  question  we  have  under 
consideration  is  found  In  the  &ct  that  tb^ 
tax  therein  upheld  was  imposed  upon  ve- 
hicles subject  also  to  taxation  as  property, 
and  In  the  further  fact  that  the  grant  of 
power  In  the  cliarter  of  the  city  of  St  Louis- 
was  Identical  with  tliat  In  the  charter  of  the- 
dty  of  Denver,  to  wit  "to  license,  regulate- 
and  tax,"  etc.  This  case,  on  appeal  to  the- 
supreme  court,  was  affirmed  in  all  particu- 
lars, except  the  holding  of  the  court  of  ap- 
peals to  the  effect  that  the  ordinance  was  in- 
valid in  BO  far  as  It  authorised  the  convic- 
tion for  a  misdemeanor,  and  punishment  by 
fine.  The  case  of  Palmer  v.  Way,  6  Cola 
100,  is  relied  on  by  the  learned  writer  of 
the  opinion  of  the  coort  of  appeals  aa  an- 
nouncing a  different  doctrine;  and  the  caa» 
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of  Wilson  T.  Chllcott,  12  Colo.  600,  21  Pae. 
901,  accepting  the  doctrine  therein  laid  down 
as  stare  decisis,  Is  cited  therewith  In  sup- 
port of  the  conclusion  reached  In  that  opin- 
ion. But  since  Its  rendition  those  cases  have 
been  expressly  overruled  by  this  court  In 
the  case  of  City  of  Denver  v.  Knowles.  17 
Colo.  204,  30  Pac.  1041,  as  being  "against 
the  strong  current  of  authority."  And  the 
rule  announced  In  the  latter  case.  In  so  far 
as  It  has  any  application  to  the  question  be- 
fore us.  Is  In  confwmlty  with  the  views 
herein  expressed.  It  Is  clear  from  the  fore- 
going that  the  Imposition  of  a  tax  upon  oc- 
cupations Is  not  governed  by  the  rule  of  uni- 
formity prescribed  In  article  10,  f  3,  of  the 
state  constitution,  and  neither  expressly  nor 
by  Implication  Is  the  legislature  inhibited 
thereby  from  conferring  upon  the  dty  the 
power  to  exact  such  a  tax.  And  our  conclu- 
sion is  that  the  legislature  having,  in  ex- 
press terms,  conferred  upMi  the  city  the  pow- 
er to  tax,  as  well  as  to  license  and  regulate, 
the  enactment  of  the  ordlna*tce  under  consid- 
eration was  a  legitimate  exercise  of  that 
power,  and  the  charge  for  license  therein 
provided  may  be  enforced  as  a  valid  tax. 

It  Is  further  contended  by  counsel  for  plain- 
tiff In  error  that.  If  the  tax  be  valid,  the  or- 
dinance cannot  be  enforced  In  the  manner 
provided;  that  It  must  be  collected  as  other 
taxes,  and  not  by  enforcing  a  penalty  for 
failure  to  pay  for  the  license.  We  cannot 
give  our  assent  to  this  proposition.  Section 
21,  art.  2,  of  the  city  charter  provides,  "The 
dty  council  shall  have  power  to  make  all 
ordinances  which  ehall  be  necessary  and 
proper  for  carrying  into  execution  the  pow- 
ers specified  In  this  act,  *  *  •  and  to  en- 
force the  same  by  appropriate  fines.  Impris- 
onment or  other  penalties."  In  City  of  St. 
Louis  V.  Sternberg,  6»  Mo.  289,  Norton,  J., 
speaking  to  this  point,  said,  "Such  ordinances 
have  been  uniformly  upheld,  when  brought 
to  the  attention  of  this  court"  In  support 
of  the  power  of  mnnidpal  corpcM'atlons  to 
recover  fines  and  penalties  against  persons 
not  complying  with  similar  ordinances,  he 
dtes  Cincinnati  v.  Buckingham,  10  Ohio,  257; 
Shetton  t.  Mayor,  30  Ala.  540;  In  re  Van- 
dine,  6  Pick.  187;  Chllvers  v.  People,  11 
Mich.  48,— and  adds:  '*TbiB  is  not  a  proceed- 
ing on  the  part  of  the  dty  to  collect  the 
amount  of  license  required  by  the  ordinance, 
but  It  is  instituted  to  recover  a  fine  for 
breadi  of  it  committed  by  defendant.  In 
practidng  law  without  such  license;  and,  al- 
though he  may  be  subjected  to  the  payment 
of  the  fine,  he  would  not  thereby  be  entitled 
to  the  license." 

We  are  therefore  of  the  opinion  that  the 
trial  court  was  correct  in  holding  that  the 
dty  had  the  right  to  exact  the  sum  claimed 
as  a  license  tax,  under  the  terms  of  its  char- 
ter, and  upon  this  ground  its  Judgment  should 
be  sustained;  and  the  Judgment  of  the  court 
of  appeals,  affirming  the  dismissal  of  the  ac- 
tion, is  afilrmed. 


«  Colo.  App.  484> 

GANN  T.  CRIBBS  et  al. 

(Court  of  Appeals  of  Colorado.    Sept.  0,  18Q5.y 

COUNTISS— LlABILITT  TO  QaRNISHMKN'T. 

A  county  is  not  subject  to  earuishment. 
Stermer  t.  Board  of  Com'rs  (Colo.  App.)  3& 
Pac.  839,  followed. 

Appeal  from  district  court.  Mineral  county. 

Action  by  O.  L.  L.  Gann  against  T.  J.  Crlbbs 
and  the  board  of  county  commissionMB  of 
Mineral  county,  garnishee.  From  a  Judgment 
quashing  the  writ  of  garnishment  and  dis- 
charging the  garnishee,  plaintiff  appeals.  Af- 
firmed. 

G.  O.  Wells  and  Dixon  &  Dixon,  for  appel- 
lant.    Albert  L.  Moses,  for  appellees. 

BISSELL,  J.  This  action  la  based  on  a 
promissory  note  executed  by  Crlbbs  to  the  or- 
der of  P.  T.  McGwire,  who  Indorsed  it  for  a 
valuable  consideration,  before  the  beginning 
of  the  suit,  to  Gann,  the  present  plaintlfC. 
The  suit  was  begun  early  in  1894,  and  an  at- 
tachment sued  out  in  its  aid.  Under  the  stat- 
ute process  of  garnishment  was  served  on  the 
board  of  county  commissioners,  who  after- 
wards moved  to  quash  the  writ.  On  the 
hearing  the  writ  was  quashed,  the  county  dis- 
charged, and  from  the  order  made  in  the 
premises  the  attaching  creditor  prosecutes 
this  appeal.  The  case  has  been  quite  elabo- 
rately argued  by  counsel,  and  numerous  cases 
cited  in  support  of  his  position  that  In  this 
state  a  county  is  subject  to  garnishment.  The 
whole  question  has  recently  received  very 
much  attention .  In  this  court,  and  was  ex- 
haustively examined  by  Judge  Thomson,  who 
prepared  both  the  original  opinion  and  that 
rendered  on  the  petition  for  rehearing  ia 
Stermer  v.  Board  of  Com'rs,  38  Pac.  839.  In 
that  case  the  court  had  the  benefit  of  the 
briefs  presented  on  that  appeal  and  those  pre- 
pared In  the  present  suit.  Under  these  cir- 
cumstances it  is  scarcely  necessary  to  review 
the  authorities,  and  the  case  may  be  affirmed 
by  a  reference  to  that  opinion.  The  Judgment 
will  accordingly  be  affirmed.  ^  Affirmed. 


(C  Colo.  App.  467> 

WEST  V.  HANSON  PRODUCE  CO. 
(Court  of  Appeals  of  Colorado.    Sept.  9,  1895.) 
Fkadddlbnt   Convetancks— Trust  Diied— Pref- 

BRENCES— QaRNISHMENT. 

1.  The  preference  given  In  a  trust  deed 
by  an  insolvent  corporation  to  a  bona  fide 
creditor  is  valid. 

2.  The  fact  that,  by  %  preference  given  by 
a  corporation,  its  officers  are  relieved  of  their 
individual  liability  on  the  preferred  debt,  does 
not  render  the  preference  invalid. 

3.  One  who,  as  trustee,  holds  property  of 
an  insolvent  to  pay  a  preferred  debt,  cannot  be 
held  as  p:arnishee  in  a  suit  against  the  insolvent 
l)y  another  creditor,  if  the  trust  property  is  not 
more  than  enough  to  pay  the  preferred  debt. 

Appeal  from  district  court.  La  Plata  coun- 
ty. 

Action,  by  attachment,  by  the  Hanson  Prod- 
uce Company  against  the  Durango  Meat  & 
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Produce  Company  (George  E.  West,  assignee 
In  insolyency  of  defendant,  garnishee).  From 
a  Judgment  against  defendant  and  gamisbee, 
the  garnishee  appeals.    Reversed. 

The  Hanson  Produce  Company  brought 
suit  by  attachment  against  the  Durango 
Meat  &  Produce  Company.  Judgment  by  de- 
fault was  taken.  In  the  attachment  pro- 
ceedings, appellant  waa  garnished,  and  an- 
swered each  Interrogatory  -In  the  negative. 
The  answer  was  traversed  by  the  plaintiff, 
and  trial  had  to  the  court,  without  a  jury, 
on  the  following  agreed  statement  of  facts: 
"BTrst  That  the  Durango  Meat  &  Produce 
Company,  on  and  prior  to  the  5tb  day  of 
July,  1893,  was  a  corporation  existing  under 
the  laws  of  the  state  of  Colorado;  and  the 
same  as  to  the  plaintiff,  the  Hanson  Produce 
Company.  Tliat  on  and  prior  to  the  5tb  day 
of  July,  1893,  the  Durango  Meat  &  Produce 
Company  was  carrying  on  a  business  in  the 
town  of  Durango,  and  that  on  the  5th  day 
of  July  it  was  in  an  insolvent  condition. 
That  prior  to  July  6,  1893,  Frank  Wingate, 
Robert  A.  Ambold,  and  Lisle  Walnwright 
were  directors,  or  trustees,  rather,  of  the  said 
corporation,  and  that  Lisle  Walnwright  was 
president,  Frank  Wingate  was  secretary,  and 
Robert  A.  Ambold  was  general  manager  of 
the  business.  That,  prior  to  July  5th,  Frank 
Wingate,  Lisle  Walnwright,  and  Robert  A.  Am- 
bold  had  signed  and  given  to  the  First  Na- 
tional Bank  of  Durango  two  promissory 
notes,  amounting  to  $5,500.  That  the  money 
was  borrowed'  by  tiie  company,  and  these 
parties  became  security  for  it,  but  the  bank 
would  not  take  the  company's  paper,  and 
these  three  parties  named  gave  their  notes, 
direct  to  the  bank,  for  the  payment  of  the 
said  money.  When  these  notes  became  due, 
in  the  bank,  the  Durango  Meat  &  Produce 
Company  was  unable  to  pay  them,  and  they 
turned  what  stock  of  goods  they  had  on 
band,  flxtiu'es,  tools  used  In  their  business, 
and  book  accounts,  over  to  John  Harper, 
Lisle  Walnwright,  and  Robert  A.  Ambold,  as 
security  to  pay  the  amount  due  on  those  two 
notes  in  the  bank.  These  three  parties,  in  a 
day  or  two  afterwards,  by  and  with  the  con- 
sent of  all  parties,  except  the  plaintiff  in  this 
action,  turned  the  same  over  to  Oeorge  West, 
the  garnishee  In  this  action,  under  contract 
and  understanding  that  he  was  to  proceed  to 
sell  the  goods,  and  pay  the  money  in,  direct, 
to  the  bank,  and  have  it  credited  on  these 
notes,  and  be  did  sell  the  goods,  and  turn 
the  money  in,  and  bad  it  credited  on  the 
notes;  and  George  West  bad  possession  of 
the  goods  and  accounts  at  and  before  the 
garnishment  in  this  action  was  served  upon 
him,  and  afterwards  continued  to  sell  as 
theretofore,  and  apply  the  proceeds  on  the 
notea  That  the  value  of  the  property  and 
accounts  was  sufficient  to  pay  the  amount  of 
plaintiff's  Judgment  and  costs  In  this  action, 
but  would  not  be  sufficient  to  pay  the  said 
two  notes  given  to  the  bank.  That  John 
Harper,  mentioned  herein,  acted  as  agent  of 


Frank  Wingate.  At  the  time  the  transfer 
was  made,  Messrs.  Walnwright,  Wingate, 
Ambold,  and  West  all  knew  that  the  com- 
pany was  insolvent  At  the  time  of  this 
transfer,  and  previous  thereto,  and  from 
thence  hitherto,  the  Durango  Meat  &  ,Prod- 
uce  Company  was  indebted  to  the  Hanson 
Produce  Company  in  the  sum  of  $37&90. 
Tiiat  the  Hanson  Produce  Company  lias  re- 
covered Judgment  in  this  case  against  the 
Durango  Meat  &  Produce  Company  for  the 
sun  of  $376.90  and  costs.  That  this  trans- 
fer included  all  the  personal  property,  of 
every  kind  and  description,  owned  by  the 
Durango  Meat  &  Produce  Company.  That 
at  the  time  that  that  company  made  this 
transfer  to  Harper,  Walnwright,  and  Am- 
bold, it  was  carrying  on  business  in  the  city 
of  Durango,  La  Plata  coonty,  Colorado." 
Upon  which  the  court  made  the  following 
finding,  and  caused  Judgment  to  be  entered: 
"And  It  being  shown  to  the  court  that  the 
Hanson  Produce  Company  is  plaintiff  in  at- 
tachment against  the  Durango  Meat  &  Prod- 
uce Company,  and  that  the  said  Oeorge  E. 
West  was  garnished  to  secure  tlie  claim  Af 
the  said  the  Hanson  Produce  Company 
against  the  said  the  Durango  Meat  &  Prod- 
uce Company,  and  that  Judgment  was  here- 
tofore rendered  in  favor  of  the  said  the  Han- 
son Produce  Company  against  the  said  the 
Durango  Meat  &  Produce  Company  for  the 
sum  of  $376.90  and  costs,  amounting  to  $7.- 
77^  and  the  court  further  finding  the  tacts 
to  be  as  stated  in  said  stipulation.  It  is  here- 
upon ordered,  adjudged,  and  decreed  that 
the  said  transfer  of  personal  property  by  the 
said  the  Durango  Meat  &  Produce  Company 
to  the  said  George  B.  West  be  held  fraudu- 
lent and  void  as  to  the  said  the  Hanson 
Produce  Company,  and  the  said  the  Durango 
Meat  &  Produce  Company,  for  the  use  of  the 
said  the  Hanson  Produce  Company,  do  have 
and  recover  of  the  said  George  E.  West,  gar- 
nishee, the  sum  of  $376.90  and  the  costs  of 
said  garnishment  proceedings,  to  I>e  taxed  at 
$7.77%,  and  hereof  let  execution  issue.  To 
which  finding  and  order  and  Judgment  of  the 
court  the  said  garnishee  then  and  there  ex- 
cepts, and  prays  an  appeal  to  the  court  of 
appeals  of  the  state  of  Colorado,  which  ap- 
peal Is  granted  by  the  court,  and  appeal  bond 
fixed  In  the  sum  of  $650,  to  be  given  within 
thirty  days,  and  to  be  approved  by  the  clerk 
of  this  court,  and  sixty  days  given  for  pres- 
entation of  bill  of  exceptions,  they  having 
been  first  presented  to  counsel  for  plaintiff." 
From  which  an  appeal  was  {iraaecated  to 
this  court 

Russell  &  Ritter,  for  appellant  MlUer  & 
Reese,  for  appellee. 

REED,  P.  J.  (after  stating  the  tecta). 
The  facts  being  conceded  and  fully  stated,  the 
questions  iH-eeented  are  purely  legal.  The 
errors  assigned,  and,  under  the  circumstaacea, 
all  that  could  be  assigned,  althoogli  atz  In 
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nnmber,  may  be  consolidated  Into  one,— that 
tbe  court  erred  in  applying  tbe  law  to  the  facts, 
and  in  consequence  the  Judgment  vraa  errone- 
ous. It  having  been  conceded  and  agreed  that 
the  two  promissory  notes  executed  by  the  of- 
ficers of  the  meat  and  produce  company  (Win- 
gate,  Ambold,  and  Wainwdght)  were  giren 
for  a  corporate  debt,  and  that  the  money  was 
borrowed  by  the  corporation,  and  that  the  in- 
dividuals named  "became  security  for  It," 
the  case  is  very  much  simplifled.  Tbe  only 
questions  to  be  determined  are  (1)  whether, 
under  the  facts,  as  stated,  the  company  could 
legally  turn  over  tbe  entire  assets  In  payment 
of  the  bank  debt,  to  tbe  exclusion  of  other 
creditors;  (2)  tbe  relation  appellant.  West, 
bore  to  the  respective  parties.  For  uix)n  the 
determination  of  the  latter  question  depends 
the  correctness  of  bis  answer  as  garnishee. 

1.  Counsel  for  appellee  ably  contends  that 
the  assets  of  a  corporation  are  a  trust  fond 
in  tbe  bands  of  tbe  corporation  for  tbe  pay- 
ment of  its  debts,  when  tbe  corporation  la 
insolvent,  and  many  authorities  are  cited  in 
support  of  it.  There  is  no  question  in  re- 
gard to  tbe  correctness  of  the  legal  proposi- 
tion. Tbe  only  question  Is  what  it  means. 
Although  aggregate,  and  made  up  of  many  in- 
dividuals, it  materially  simplifies  its  legal 
status  by  regarding  it,  for  all  business  pur- 
poses, as  a  person,  subject  to  the  same  laws 
and  disabilities.  While  the  <^cerB,  as  trustees, 
manage  its  affairs,  supposedly,  for  the  benefit 
of  its  stocldiolders,  if  solvent,  the  interest  of 
stockholders  is  tbe  surplus  remaining  after 
payment  of  the  corpcu-ate  debts.  What  is 
meant  by  tbe  principle,  although  enunciated  In 
many  different  shapes,  is  that  primarily  the 
assets  are  to  be  devoted  to  the  payment  (rf  its 
debts,  and  until  such  debts  are  inid  neither 
tbe  assets  nor  funds  of  a  corporation  can  be 
distributed  in  dividends  or  otherwise,  for  the 
benefit  of  stockholders.  In  other  words,  the 
property  of  shareholders  Is  the  balance  re- 
maming  after  the  debts  are  paid.  It  is  the 
game  with  an  individual  in  business.  His  prop- 
erty is  primarily  liable  for  the  i)ayment  of  bib 
debts.  And  with  the  corporation,  as  with 
the  person,  the  law  will  not  permit  tlie  prop- 
erty to  be  diverted  and  dissipated  while  the 
debts  are  unpaid.  It  Is  conceded  that  the  cor- 
poration was  insolvent  at  the  time  of  the  trans- 
fer of  Its  assets  to  appellant.  Although  such 
was  the  fact,  it  was  continuing  in  business, 
administering  its  own  affairs,  in  the  posses- 
sion of  Its  proparty.  The  property  was  not 
•in  cnstodia  legis."  Such  being  the  fact,  its 
right  to  dispose  of  the  property,  or  transfer 
it  to  a  bona  fide  creditor  in  payment  of  its 
debts,  has  been  clearly  established  in  this 
state,  by  tbe  deddons  of  both  the  supreme 
court' and  this  court,  so  frequently  that  a  cita- 
tion of  the  cases  Is  unnecessary;  and  the  same 
bas  been  declared  to  be  tbe  law  in  all  states 
wb^e,  as  in  this,  there  is  no  statute  restrict- 
ing the  right.  It  is  legally  a  matter  of  no 
importance  whether  it  is  the  disposition  of  a 
part  or  all  <tf  tbe  assets;  whether  for  tbe  ben- 


efit of  all,  pro  rata,  or  discriminating  against 
all  save  the  creditor  favored  and  preferred. 
The  debt  being  honest,  and  the  transfer  being 
made  in  good  faith,  for  payment,  without  col- 
lusion, and  with  no  secret  trust  tor  the  ben- 
efit of  the  grantors,  the  transaction  is  valid. 
It  is  stipulated  that  the  entire  property  trans- 
ferred to  appellant  was  insufficient  to  pay  the 
bank.  Consequently,  the  question  of  a  result- 
ing trust  for  tbe  benefit  of  the  grantors  Is  not 
Involved. 

After  having  stipulated  "that  the  money 
was  borrowed  by  the  company,  and  these  par- 
ties became  security  for  it,"  counsel  for  ap- 
pellee, In  argument,  fall  Into  error  by  regard- 
ing tbe  debt  as  that  of  the  indorsers  or  sure- 
ties. They  say,  "But  we  fail  to  find  in  ap- 
pellant's brief  authorities  sustaining  prefer- 
ences made  by  directors  of  an  Insolvent  cor- 
poration In  favor  of  themsefves."  Again, 
"Any  attempt  on  the  part  of  tbe  directors  of 
an  irisolvent  corporation  to  prefer  themselves 
is  a  fraud  upon  the  creditors."  This  mistaken 
theory  of  the  case  is  ably  argued  at  length, 
and  authorities  are  cited,  supposed  to  favor 
the  contention,  but  tbe  question  Is  not  involv- 
ed. The  fact  is  that  they  were  sureties  for 
the  payment  of  the  debt,  and  made  the  note; 
and  although  the  payment  of  tbe  note  would 
relieve  them  of  their  liability,  and  may  have 
prompted  them  to  prefer  tbe  bank,  the  debt 
remained  the  debt  of  the  corporation,  and  did 
not  become  that  of  the  Individual  officers.  Tbe 
great  weight  of  modem  authority  is  to  tbe  ef- 
fect that,  as  Individuals,  tbe  officers  at  a 
corporation  can  loan  It  money,  or  legally,  In 
any. other  proper  way,  become  its  creditors, 
and  deal  with  it  in  tbe  same  manner  as  with 
an  outsider.  If  such  Is  the  law,— and  it  seems 
to  be,  where  there  is  no  statutory  prohibition, 
— It  logically  follows  that  the  right  to  become 
a  creditor  carries  with  It  all  tbe  rights  of  a 
creditor,  and  authorizes  the  corporaticm  to 
prefer  the  officer.  If  It  sees  fit 

2.  The  assets  of  the  debtor  being  personal 
property,  to  be  converted  Into  money  to  pay 
the  bank  debt,  appellant  was  selected,  as 
trustee,  to  take  the  property  and  the  title  to 
It,  convert  It  into  money,  and  pay  the  proceeds 
to  the  bank.  It  was  a  trust  for  a  speclflc  pur- 
pose. The  only  duty  he  owed  the  assignor  was 
to  realize  all  be  could  by  the  sale,  and  pay 
it  to  the  bank.  Tbe  duty  be  owed  tbe  bank 
was  to  account  for  and  pay  tbe  money  by 
him  received.  And  It  being  conceded  that  tbe 
property  was  insufficient  to  discharge  the  debt, 
— consequently,  that  there  would  be  no  surplus 
or  balance  to  be  returned  to  the  assignor,— he 
was  fully  justified,  and  legally  right,  hi  his  an- 
swers to  the  interrogatories  In  tbe  process  of 
garnishment.  It  Is  well  settled  law  that  unless 
tbe  debtor  has  funds  In  the  hands  of  the  gar- 
nishee, or  some  demand  he  could  enforce 
against  him,  the  creditor  cannot  succeed  by  a 
process  of  garnishment.  The  creditor  can  only 
be  subrogated  to  the  rights  of  the  debtor,  and 
if  be  has  nothing  the  creditor  takes  nothing. 
In  this  case  it  will  readily  be  seen  that  the 
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debtor  bad  nofbing  In  the  hands  of  appellant. 
It  is  evident  that  the  court  misconceived  the 
law  controlling  the  case,  and  held  the  assign- 
ment void.  Otherwise  there  could  have  been 
no  judgment.  The  judgment  must  be  re- 
versed, and  cause  remanded.    Beversed. 


(6  Colo.  App.  4S3) 

McCLAIB  et  al.  t.  HUDDABT. 

{Court  of  Appeals  of  Colorado.    Sept.  9,  1895.) 

Action  to  Foueclose  Lien— Necessary  Fabtibs 
— JoDOMEST— Reversal  ijj  Part. 

1.  In  an  action  to  foreclose  a  mechanic's 
lien  the  beneficiary  under  a  trust  deed  of  the 
property  is  a  necessary  party. 

2.  A  judgment  rightfully  adjudicating  cer- 
tain matters  involved  in  the  action  will  not  be 
reversed  in  toto  on  appeal  for  error  as  to  one 
matter,  where  the  error  can  be  remedied  by 
amendment  of  the  decree,  or  by  subsequent  pro- 
ceedings in  the  case. 

Krror  to  district  court,  Arapahoe  county. 

Action  by  John  J.  Huddart  against  Samuel 
McClalr  and  others  to  foreclose  a  lien  for 
services  as  architect.  Judgment  for  plaintiff. 
Defendants  bring  error.     Reversed. 

Brinton  Gregory,  for  plaintiffs  In  error. 
Collier  &  Stevick,  for  defendant  In  error. 

BISSELL,  J.  Samuel  McClalr  was  the  own- 
er of  six  lots  in  block  19,  Arlington  Heights 
addition  to  Denver,  in  Arapahoe  county.  He 
entered  into  a  contract  with  Huddart  &  Ja- 
cobson  to  prepare  plans  and  specifications  for 
some  buildings  to  be  erected  on  the  lots.  The 
employment  contemplated  not  only  the  prep- 
aration of  the  plans,  but  also  the  general  su- 
pervision of  the  construction  of  the  buildings, 
and  the  performance  of  those  duties  which 
generally  devolve  on  architects  under  such 
circumstances.  Jacobson  died,  and  Huddart 
rendered  the  balance  of  the  services,  and 
claimed  to  have  earned  the  fee  which  McClalr 
agreed  to  pay  for  the  work.  Part  of  the  sum 
was  paid,  and  Huddart  sued  for  a  balance  of 
$385.  Some  dispute  arose  between  the  par- 
ties concerning  the  engagement,  and  the 
amount  of  compensation  to  be  paid,  and  Hud- 
dart filed  a  lien  under  the  statute,  and  brought 
the  present  suit  to  foreclose  it.  The  action 
was  brought  against  the  owner  and  divers 
other  parties  who  were  named  as  defendants, 
and  who  were  alleged  to  claim  some  lien  on 
the  property.  One  of  the  defendants  was 
Boswell  W.  Holmes,  named  as  trustee.  The 
rights  and  interests  of  McClalr  and  the  other 
parties  need  neither  be  stated  nor  considered. 
We  are  not  advised  by  the  record  as  to  the 
terms  of  the  trust  laid  on  Holmes  otherwise 
than  as  appears  from  a  motion  to  set  aside 
the  judgment  and  decree  filed  by  the  North 
America  Loan  &  Trust  Company,  which  claim- 
ed to  be  the  owner  of  the  note  secured  by  the 
deed  which  McClalr  made  to  Holmes.  This 
note  was  for  $31,225,  payable  five  years  from 
date,  and  given  on  the  1st  of  February,  1892. 
Holmes  denied  all  the  allegations  of  the  com- 
plaint, and  the  statement  as  to  the  inf  sriority 


of  the  lien  which  he  represented. .  All  these 
denials  were  statutory  as  to  want  of  sufficient 
knowledge  or  information  on  which  to  base  a 
l)elief.  Holmes  did  not  set  up  by  way  of 
cross  complaint  or  by  way  of  defense  the  ex- 
istence of  his  trust  deed,  or  the  nonpayment 
of  the  note,  or  its  existence  as  an  outstanding 
obligation  in  the  hands  of  the  trust  company 
or  the  original  jmyee,  Campbell.  When  the 
case  was  tried  it  was  tried  solely  on  the  issues 
tendered  by  the  owner  as  to  the  terms  of  the 
contract,  and  the  amount  which  was  due  un- 
der It.  As  to  the  last  Item  the  contest  re- 
spected both  the  value  of  the  services  and  the 
character  of  the  performance.  The  case  was 
tried  to  the  court,  who  found  with  the  plain- 
tiff, and  entered  a  decree  for  its  foredosore. 
The  lien  was  adjudged  to  have  priority  over 
any  Interest  of  the  other  parties  and  over  the 
deed  of  trust  and  incumbrance.  There  was 
no  finding  in  respect  to  Campliell,  who  was 
named  as  the  original  payee  of  the  note,  but 
who  would  seem  not  to  have  been  served  <v 
to  have  been  brought  in.  The  form  of  the  de- 
cree was  erroneous.  The  error,  however,  only 
relates  to  so  much  of  it  as  adjudges  the  me- 
chanic's lien'  to  be  prior  to  the  lien  of  the 
trust  deed.  It  will  be  observed  from  the 
statement  that  the  cestui  que  trust,  who  was 
the  holder  of  the  note,  was  not  made  a  party, 
nor  were  his  rights  in  any  wise  adjudicated, 
except  as  they  may  be  taken  to  be  affected  by 
the  decree  against  the  trustee.  It  is  pretty 
clearly  settled  by  the  authorities  that  in  cases 
of  this  sort  the  cestui  que  trust  is  an  indis- 
pensable party,  where  the  plaintiff  sedcs  a  de- 
cree establishing  the  priority  of  his  right  as 
against  the  title  represented  by  the  trust 
deed.  2  Jones,  Liens,  $  1580;  Phil.  Liens,  { 
S94;  Clark  v.  Manning,  95  lU.  580;  Gaytes 
V.  Bank,  85  111.  256;  Scanlan  v.  Cobb,  Id.  296; 
McGraw  v.  Bayard,  96  111.  146;  Boman  v. 
Thorn,  83  Ala.  443,  3  South.  759;  Bennitt  v. 
Mining  Co.,  119  lU.  9,  7  N.  B.  498;  Paddock  v. 
Stout,  121  111.  571,  13  N.  B.  182.  Since  the 
original  payee  was  not  a  party,  and  the  trans- 
feree was  not  brought  in,  there  could  be  no 
foreclosure  of  the  mechanic's  lien  as  against 
the  trust  deed,  and  no  adjudication  that  the 
lien  was  prior  in  time  and  in  right  to  that  se- 
curity. There  is  nothing  In  the  record  which 
will  enable  us  to  determine  as  a  matter  of 
fact  what  the  rights  and  equities  of  these  par- 
ties may  be.  It  is  quite  possible,  if  Campbell 
or  the  trust  company  or  both  had  been 
brought  into  the  suit,  and  the  question  of  pri- 
ority had  been  presented  and  litigated,  a  de- 
cree could  have  been  entered  establishing  the 
priority  of  the  plaintiff's  claim.  In  the  al>- 
sence  of  those  parties  no  such  adjudication 
was  possible.  This  difficulty,  however,  does 
not  compel  the  reversal  of  the  decree  as  an  en- 
tirety. As  between  tlie  owner  and  the  plain- 
tiff and  all  the  other  parties  in  interest,  the 
legality  and  Justness  of  the  plaintiff's  claim 
has  been  adjudicated,  and  its  amount  deter- 
mined, and  those  defendants  cannot  relitlgate 
these  matters.    It  Is  not  always  necessary  to 
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set  aside  the  entire  Judgment,  and  give  par- 
ties another  opportunity  to  retry  a  question 
virhlch  has  been  fairly  Investigated  and  fairly 
determined.  We  conclude  that,  as  between 
the  plaintiff  and  the  owner  and  all  parties  in 
interest  save  the  cestui  que  trust,  the  matter 
of  the  terms  of  the  contract  and  its  perform- 
ance and  the  sum  due  have  been  entirely  and 
correctly  settled  by  the  trial  court.  Under 
such  circumstances  those  parties  should  not 
be  permitted  to  relltlgate  these  questions.  Of 
course  the  decree  cannot  be  taken  to  conclude 
the  present  holders  of  the  note.  It  stands, 
however,  as  a  cloud  upon  the  title,  and  those 
parties  should  have  their  day  in  court  The 
Judgment  must  therefore  be  reversed  as  to 
80  much  of  it  as  adjudges  the  mechanic's  lien 
to  be  prior  in  right  and  time  to  the  lien  of  the 
trust  deed,  and  valid  as  against  the  holders 
of  the  note.  To  this  extent,  therefore,  the 
Judgment  will  be  reversed,  and  remanded  to 
the  court  below,  with  directions  either  to 
modify  the  decree,  or,  if  the  parties  are  so  ad- 
vteed,  the  plaintiff  should  be  permitted  to 
amend  his  complaint,  and  make  the  holders  of 
the  note  parties  to  the  suit  They  will  then 
be  permitted  to  file  such  answer  and  cross  bill 
for  the  maintenance  and  protection  of  their 
rights  as  they  may  be  advised.  To  this  ex- 
tent the  Judgment  below  will  be  set  aside,  and 
opened  for  further  proceedings  in  conformity 
with  these  conclusions.  If  the  plaintiff  should 
-conclude  not  to  take  this  course,  the  decree 
will  simply  be  amended  by  the  court  below, 
and  the  Judgment  establishing  the  priority  of 
the  lien  over  the  trust  deed  eliminated  from 
the  entry.  This  proceeding  seems  to  be  in 
accord  with  the  general  rule  which  prevails 
in  such  cases.  Klllott,  App.  Proc.  }  680. 
This  course  has  been  recently  pursued  by  the 
supreme  court  under  somewhat  analogous  cir- 
cumstances, though  no.  opinion  was  delivered 
on  the  subject.  It  accords,  however,  with 
what  ought  to  be' the  law.  Where  a  record 
involves  several  matters,  and  a  part  has  been 
rightfully  adjudicated,  the  reversal  should  on- 
ly extend  to  what  will  Include  the  error  com- 
mitted, if  It  be  remediable  either  by  amend- 
ment of  the  decree  or  by  subsequent  proceed- 
ings In  the  case.  The  course  suggested  will 
protect  the  rights  of  all  the  parties,  and  leave 
the  unaffected  portion  of  the  Judgment  to 
stand.  The  Judgment  of  the  court  below  will 
therefore  be  reversed,  and  the  case  sent  back 
for  further  proceedings  in  conformity  with 
this  opinion.     Reversed. 


(C  Oolo.  App.   MB) 

KELLY  V.  CANON. 
{Court  of  Appeals  of  Colorado.    Sept  9,  18S5.) 

Novs  or  Harribd  Han— Expenses  or  Fakilt— 
LiABiLiTT  or  Wife— ErrECT  or  Statdtb. 
1.  Sess.  Laws  1891,  p.  238,  making  the  ex- 
penses of  the  family  diargeable  on  both  faas- 
band  and  wife,  is  not  retroactiTe,  and  does  not 
affect  liability  for  such  expenses  contracted  be- 
fore its  enactment 

T^F.no.7— 58 


2.  Thongh  husband  and  wife  are  made  lia- 
ble by  SesB.  Laws  Ifffll,  p.  238,  for  expenses 
of  the  family,  the  acceptance  of  the  husband's 
note  therefor  merges  the  original  cause  of  ac- 
tion, and  the  wife  is  not  liable  on  the  note. 

Error  to  Mesa  county  court. 

Action  by  Benton  Canon  against  W.  S.  Kel- 
ly and  Joinie  Kelly,  his  wife.  Judgment  for 
plaintiff.  Defendant  Jennie  Kelly  brings  er- 
ror.   Reversed. 

Frank  De  Lamar,  for  plaintiff  In  error. 
Bucklin,  Staley  &  Safely,  for  defendant  In 


REED,  P.  J.  Benton  Canon,  as  plaintiff, 
on  the  27th  day  of  April,  189».  brought  suit 
against  W.  S.  and  Jennie  Kelly  to  collect 
the  amount  of  two  promissory  notes  made 
by  W.  8.  Krily  alMie,— one  bearing  date  Feb- 
ruary 23,  1889.  for  9818.06,  with  interest  at 
m  per  cent  per  month,  and  10  per  c«it 
attorney's  fees,  upon  which,  the  15th  day  of 
May,  1889,  a  payment  was  made  of  ^.60; 
the  second  note,  for  $33.48,  bearing  date 
February  1.  1890,  interest  and  attorney's 
fees  same  as  in  the  former.  Both  notes 
were  Icaig  overdue.  In  regard  to  each  note 
the  following  allegation  is  made  in  the  com- 
plaint: "That  the  Indebtedness  for  which 
said  note  was  made  and  delivered  was  for 
the  expenses  of  the  family  of  said  defend- 
ants, who  were  then,  and  now  are,  husband 
and  wife."  Service  was  had  upon  the  de- 
fendants, who  did  not  ai^pear  and  defend.  A 
default  was  taken  against  both,  and  Judg- 
ment entered  against  both  for  the  sum  of 
$625,  which  included  Interest  at  V^  per  cent. 
I>er  month,  and  attorney's  fees.  Jennie  Kel- 
ly brings  the  case  here  for  review  by  writ 
of  error. 

The  Judgment  against  plaintiff  in  errcw 
must  be  reversed.  She  was  not  a  party  to 
the  notes  upon  which  the  suit  was  brought 
and  the  allegation  In  the  complaint  that  the 
notes  were  given  for  goods  for  the  family 
states  no  legal  liability.  The  statute  mak- 
ing the  expenses  of  the  family  and  educa- 
tion of  children  chargeable  to  both  husband 
and  wife,  or  either  of  them,  did  not  become 
a  law 'until  the  summer  of  1891.  See  Sess. 
Laws  1891,  p.  238.  At  the  time  the  indebt- 
edness was  contracted,  and  of  the  making  of 
the  notes,  there  was  no  such  statute.  No 
retroactive  effect  can  be  given  to  the  statute, 
to  cover  contracts  made  before  its  passage, 
hence  the  allegation  in  the  complaint  was 
of  no  importance. 

Bad  there  been  such  a  statute,  the  original 
causes  of  action  were  merged  in  the  individ- 
ual notes  of  W.  8.  Kelly,  upon  which  the  ac- 
tion was  brought  and  upon  which  Judgment 
for  VA  per  cent,  and  attorney's  fees  was 
given.  The  wife,  under  the  statute,  could 
only  be  held  for  the  original  consideration 
on  proof  that  the  goods  were  furnished  for 
the  family.     Reversed. 
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COLORADO  FUEL  &  IRON  CO.  t.  LEN- 
HART  et  al. 

(Court  of  Appeals  of  Colorado.     Sept.  9,  1895.) 

CORPOKATIOSS— DiBEOTORS'     LlABILITT  — FaILVBB 

TO  PiLB  Btatbments— Estoppel— LiMiTATioss. 

1.  A  corporate  creditor  cannot,  to  avoid 
the  running  of  limitations  against  his  claim, 
waive  A  default  by  the  directors  to  file  the  state- 
ment required  by  Gen.  St.  §  252,  and  avail  him- 
self of  a  similar  default  in  the  following  year. 

2.  In  the  absence  of  facts  showing  that  the 
creditor  has  been  led  to  false  steps  altering  his 
legal  rights  in  consequence  of  the  filing  of  an 
insufficient  statement  as  in  compliance  with 
Gen.  St.  §  252,  requiring  an  annual  statement 
of  the  condition  of  a  corporation,  the  directors, 
in  an  action  against  them  to  enforce  the  penalty 
therein  provided  for,  are  not  estopped  to  ques- 
tion the  validity  of  such  statement. 

3.  Geu.  St.  §  252,  requiring  that  a  corpora- 
tion shall  annaally  file  a  report  of  its  condi- 
^on  with  the  recorder  of  deeds  of  the  county 
where  its  business  is  carried  on,  and  providing 
that  if  it  fails  to  do  so  all  its  directors  shall  be 
liable  for  the  debts  contracted  by  it  during  the 
year  preceding,  and  subsequently,  unless  its 
capital  stock  has  been  fully  paid  in,  is  penal 
in  its  nature,  and  is  therefore  to  be  strictly 
construed. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  Colorado  Fuel  &  Iron  Com- 
pany against  Michael  Lenliart  and  others,  as 
directors  of  the  Trinidad  RoUing-Mills  &.  Iron 
Company,  a  corporation,  to  recover  an  In- 
debtedness owing  to  It  by  the  corporation. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

D.  C.  Seaman,  for  plaintiff  in  error.  R. 
D.  Thompson  and  Ben  B.  Lindsey,  for  de- 
fendants In  error. 

THOMSON,  J.  On  the  21st  day  of  June, 
1888,  the  Trinidad  RolIIng-MIlls  &  Iron  Com- 
pany became  indebted  to  the  Colorado  Fuel 
&  Iron  Company,  for  coal  sold  and  delivered, 
In  the  sum  of  $023.75.  The  latter  company 
brought  this  suit  to  recover  the  amount 
against  the  defendants  In  error,  alleging 
that  they  were  directors  of  the  rolling-mills 
company  from  the  20th  day  of  May,  1889, 
to  the  Ist  day  of  May,  1890;  that  the  cap- 
ital stock  of  the  company  had  not  been  fully 
paid  In,  and  that  It  did  not  within  60  days 
from  the  1st  day  of  January,  1890,  or  at 
any  time  since  the  20th  day  of  May,  1889, 
make,  and  file  in  the  office  of  the  recorder  of 
the  county  where  the  business  of  the  com- 
pany was  carried  on,  any  report,  as  required 
by  section  252  of  the  General  Statutes  of  Col- 
orado; and  that  by  reason  of  Its  failure  in 
that  respect  the  defendants  became  liable 
Jointly  and  severally  to  the  plaintiff  for  the 
amount  of  the  Indebtedness  to  it  of  the 
rolling-mills  company.  The  complaint  was 
filed  August  7,  1890.  The  defendants  an- 
swered, averring  that  they  were  directors  of 
the  rolling-mills  comi>any  from  the  1st  day 
of  April,  1888,  to  thA  1st  day  of  May,  1890; 
that  the  company  filed  no  report  within  60 
days  from  the  1st  day  of  January,  1S89,  as 
required  by  section  252;  and  that  this  ac- 


tion was  not  brought  within  one  year  after 
June  21,  1889.  The  replication  denied  that 
the  defendants  were  directors  prior  to  May 
20,  1889,  and  denied  that  the  required  report 
was  not  filed  within  GO  days  from  .Tanuary 
1,  1889.  The  evidence  was  that  the  defend- 
ants were  directors  from  April  10,  1888.  to 
May  1,  1890.  The  plaintiff  offered  In  evi- 
dence the  following  paper,  filed  on  the  23d 
day  of  February,  1889,  as  being  tbe  report 
of  the  company  for  that  year,  wbicb,  upon 
objection  by  tbe  defendants,  the  court  ex- 
cluded: 

"Annual  statement  of  the  Trinidad  Rolllng- 
Mllls  and  Iron  Company,  January  1,  1889: 

Amount  paid  in  on  stock $64,811  00 

Donations  5,000  00 

Indebtedness $14,465  10 

1,.500  00 

2r>0  00 

333  33    16.548  43 


$86,389  43 


"I  hereby  certify  the  above  statement  to 
be  correct,  to  the  best  of  my  knowledge  and 
belief.  M.  Lenhart,  President  [Corporate 
Seal.]    Attest:    B.  J.  Adams,  Secretary." 

The  following  Is  section  252  of  the  General 
Statutes:  "Every  such  corporation  shall  an- 
nually, within  sixty  days  from  the  first  day 
of  January,  make  a  report,  which  shall  state 
the  amount  of  Its  capital  and  the  proportion 
actually  paid  In,  and  tbe  amount  of  existing 
debts;  which  report  shall  be  signed  by  the 
president,  and  shall  be  verified  by  the  oath 
of  the  president  or  secretary  of  said  com- 
pany, imder  Its  corporate  s^,  and  filed  In 
the  office  of  the  recorder  of  deeds  of  tbe 
county  where  the  business  of  the  company 
shall  be  carried  on.  And  If  any  such  coriw- 
ratlon  shall  fall  so  to  do,  unless  the  capital 
stock  of  such  corporation  has  been  fully  paid 
in  and  a  certificate  made  and  filed  as  pro- 
vided In  section  twelve  (12)  of  this  act,  all 
the  directors  or  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  that  shall  be  con- 
tracted during  the  year  next  preceding  the 
time  when  such  report  should  by  this  section 
have  been  made  and  filed,  and  tmtil  such  re- 
port shall  be  made."  This  section  Is  manda- 
tory. A  corporation  must  file  Its  reports,  ex- 
ecuted and  verified  as  required,  and  the  lia- 
bility of  the  directors  for  the  company's 
debts  is  In  the  nature  of  a  penalty  for  a  neg- 
lect to  comply  with  the  law.  The  liability 
covers  all  debts  contracted  by  the  company 
dtu*lng  the  year  preceding  the  time  when  the 
report  should  be  made,  and  all  debts  con- 
tracted afterwards,  until  the  making  of  the 
proi>er  report.  Suit  for  the  recovery  of  a 
penalty  must  be  commenced  within  one  year 
after  the  cause  of  action  accrues.  Section 
!  2170,  Gen.  St;  Larsen  v.  James,  1  Colo. 
App.  313,  29  Pac.  183.  If  the  report  due 
within  00  days  from  January  1,  1889.  was 
not  made  when  this  debt  was  contracted, 
the  liability  of  the  directors  attached  at  the 
instant  it  was  contracted,  and  the  statute 
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then  commenced  to  run.  The  docnment 
which  was  filed  as  a  report  did  not  comply 
with  the  law.  The  lack  of  Terlflcatlon  ta- 
valldated  It,  and  it  was  not  a  report 

It  is  contended,  however,  that  because  ot 
the  failure  of  the  directors  in  office  during 
the  first  60  days  of  1890  to  make  the  stat- 
utory report,  a  cause  of  action  then  arose 
against  them  for  the  debt,  it  baring  been 
contracted  during  the  year  preceding  the 
time  when  that  report  should  have  been 
made,  and  that,  therefore,  this  action,  having 
tteen  commenced  witliin  one  year  from  that 
time,  was  not  barred.  If  this  reasoning  is  , 
sound,  the  logical  conclusion  Is  that  It  is  at 
the  opticm  of  a  creditor  of  a  corjwratlon  to 
determine  when  the  statute  shall  commence 
to  run  against  the  penalty  recoverable  from 
the  directors.  If  plaintiff  could  waive  the 
default  in  1889,  and  avail  itself  of  the  default 
In  1890,  as  the  commencement  of  the  direct- 
ors' liability,  It  might  in  like  manner  waive 
the  latt^  default,  and  consider  the  liability 
as  commencing  with  a  failure  to  report  the 
following  year;  and  Its  waiver  of  defaults 
might  continue  indefinitely,  as  long  as  the 
<'orporation  had  an  existence.  This  is  not 
the  law.  The  statute  determines  how  and 
when  the  liability  arises.  Directors  in  de- 
fault are  liable,  not  only  for  corporate  debts 
made  during  the  preceding  year,  but  for 
those  made  afterwards,  during  the  continu- 
ance of  the  default.  The  ground  of  their 
liability  for  prior  debts  is  the  failure  to  com- 
ply with  the  law,  and  the  ground  of  their 
liability  for  subsequent  debts  is  the  act  of 
contracting  them  after  neglect  of  the  statu- 
tory duty.  When  the  llabilitjr  to  the  penalty 
Is  incurred,  the  creditor's  cause  of  action  for 
its  recovery  accrues,  and  the  statute  Is  set 
in  motion,  and  does  not  stop  until  the  action 
is  commenced  or  barred.  Rector  v.  Vander- 
bilt,  08  N.  Y.  175;  Larsen  v.  James,  supra. 
In  this  case  the  liability  was  incurred,  and 
the  cause  of  action  accrued,  on  June  21, 1889; 
and  this  action,  not  haying  been  commenced 
until  August,  1890,  must  fail,  unless  the 
circumstances  require  us  to  hold  tliat  the  de- 
fendants are  bound  by  the  report  of  Febru- 
ary 23,  1889,  and  cannot  be  heard  to  deny 
that  it  fulfilled  the  requirements  of  the 
law.  If,  as  is  contended  by  the  plaintiff, 
they  are  estopped  to  question  the  validity 
of  that  report,  Judgment  must  go  against 
them;  for  their  only  defense  Is  the  failure 
of  the  plaintiff  to  commence  this  action  In 
time,  and  the  action  was  commenced  in  time, 
if  that  was  a  good  report.  The  effect  of  the 
argument  is  that,  having  made  a  report 
which  binds  them,  as  being  sufficient,  then. 
If  the  plaintiff  so  elected,  there  was  no  lia- 
bility against  them  on  account  of  the  debt 
until  their  failure  to  report  In  1890.  Counsel 
does  not  set  forth  very  cieariy  the  grounds 
of  the  estoppel  claimed.     It  is  simply  assert- 


ed, as  a  legal  proposition,  that  the'  defend- 
ants cannot  take  advantage  of  th^  own  dere- 
liction of  official  duty.  But  a  general  state- 
ment of  this  kind  throws  no  light  upon  the 
question.  If  there  is  an  estoppel  here  at  all, 
It  is  an  estoppel  by  conduct.  But  conduct 
alone  does  not  create  an  estoppel.  If  no 
rights  have  been  affected  by  the  conduct, 
there  is  no  one  in  whose  behalf  the  doctrine 
of,  estoppel  can  be  Invoked.  To  create  the 
estoppel,  some  other  person  must  have  chan- 
ged his  D^Bltion  on  the  faith  of  the  conduct. 
The  foundation  upon  which  the  doctrine 
rests  is  that  it  -would  be  a  fraud  for  one 
who,  by  his  conduct,  has  Induced  others  to 
accept  something  as  a  fact,  to  deny  that  such 
was  the  fact,  after  they  had  acted  upon  their 
belief.  But  there  can  be  no  estoppel  in  fa- 
vor of  one  who  has  not  been  misled,  or  to 
whom  the  assertion  of  the  truth  would  do  no 
injury.  There  Is  not  here  the  slightest  pre- 
tense that  by  any  act  of  the  defendants  the 
plaintiff  was  induced  to  believe  that  the 
rolling-mills  company  had  filed  the  report  re- 
quired by  the  statute,  or  that  its  transaction 
with  the  latter  company  was  In  any  degree 
influenced  by  belief  or  disbelief  upon  the  sub- 
ject. '  So  far  as  appears,  it  was  not  spoken 
or  thought  of,  or  deemed  of  any  Importance, 
by  either  side;  and  if  the  plaintiff  did  not 
have  actual.  It  had  constructive,  notice  of 
what  had  in  fact  been  done  in  that  regard. 
The  record  discloses  no  reason  why  the  de- 
fendant should  not  be  permitted  to  say  that 
•  what  was  attempted  to  be  done  was  an  ut- 
ter failure  of  compliance  with  the  law;  that, 
therefore,  the  moment  the  indebtedness  was 
contracted,  they  became  individually  liable* 
for  the  amount:  and  that  the  statutory  bar 
had  Interposed  in  their  favor. 

But  there  Is  another  light  in  which  the 
question  may  be  considered.  The  statute 
which  is  Invoked  Is  penal  in  its  character. 
The  debt  was  owing  by  the  rolling-mills 
company,  and  not  by  the  defendauts.  Its 
amount  was  recoverable  from  them  as  a  pen- 
alty, and  not  as  an  indebtedness.  They  are 
therefore  entitled  to  a  strict  construction  of 
the  statute.  There  are  no  equities  in  the 
plalntifCs  favor,  as  against  them.  It  is  enti- 
tled to  what  the  letter  of  the  law  gives  it,  and 
no  more.  On  account  of  the  failure  to  make 
the  required  report,  the  defendants'  liabili- 
ty attached,  and  was  absolute,  Immediately 
upon  the  contraction  of  the  debt.  The  rec- 
ords were  open  to  the  plaintiff's  inspection, 
and.  If  it  was  without  knowledge  of  what 
had  been  done.  Its  Ignorance  Is  chargeable 
to  Its  own  n&gligence.  To  enable  It  to  recov- 
er. It  must  bring  itself  strictly  within  the 
law,  and  for  its  failure  to  do  so  It  alone  Is 
responsible.  Larsen  v.  James,  supra.'  We 
find  nothing  in  the  record  to  authorize  a  re- 
versal of  the  judgment,  and  it  will  therefore 
be  affirmed.     Affirmed. 
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McPHKB  et  aL  T.  OOMBR. 
(Conil  of  Appeals  of  Colorado.     Sept.  0,  1895.) 

GiLBMISBIIBIlT — PitTMERT    OF    JODGMBNT    AOA.INBT 

Qabnisheb. 
Under  Civ.  Code,  {  118,  declaring  that 
garnishment  ia  for  the  security  of  any  jadg- 
ment  plaintiff  may  recover  against  defendant, 
and  section  132,  providing  that  tho  judgment 
against  a  garnishee  shall  acquit  him  from  all 
demands  by  the  defendant  for  anything  paid  by 
the  garnishee  by  force  of  such  judgment,  the 
garnishee,  notwithstanding  payment  undei  a 
jadgment  against  him,  is  liable  to  defendant, 
jorisdiction  of  him  not  having  been  obtained, 
and  jadgment  not  having  been  rendered  against 
him> 

Appeal  from  Arapahoe  county  conrt. 

Action  by  P.  P.  Gomer  against  Charles  D. 
McPbee  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Thomaa,  Hartzell,  Bryant  &  Lee,  for  ap- 
pellants.   J.  W.  Homer,  for  appellee. 

BBED,  P.  J.  On  the  11th  day  of  Noyem- 
ber,  1887,  appellants  were  Indebted  for  lum- 
ber to  M.  O.  Jackson  In  the  sum  of  |955. 
One  Samuel  J.  Levy  brought  solt  by  attach- 
ment against  Jackson  before  a  justice  of  the 
peace,  and  garnished  appellants,  who  an- 
swered they  were  not  indebted.  Xhe  answer 
was  traversed,  and  it  would  seem  that  a 
trial  was  had,  resulting  in  a  judgment  for 
the  garnishees.  An  appeal  was  taken  to  the 
county  court,  and  a  trial  had  as  to  the  lia- 
bility of  the  garnishees;  a  finding  against 
them,  and  judgment  for  the  sum  of  $192.40, 
which,  together  with  the  costs,  amounted  to 
$215.65,  was  fully  paid  by  appellants  March 
14,  ISSSw  Jackson  assigned  his  claim  of 
$955  against  appellants  to  appellee,  who,  on 
May  9,  1888,  brought  suit  for  the  same 
against  the  appellants,  who  upon  the  trial 
made  proof  of  the  judgment  and  the  pay- 
ment of  the  same  as  garnishees  in  the  case 
of  Levy  v.  Jackson.  By  the  record  of  the 
last-named  case  It  was  shown  that  Jackson 
was  never  served  with  process,  and  that  no 
judgment  was  obtained  or  entered  against 
him.  The  court  in  the  present  case  held.  In 
effect,  that,  no  judgment  having  been  ob- 
tained against  Jackson,  no  valid  judgment 
could  have  been  had  against  appellants  as 
garnishees;  that  the  payment  of  the  judg- 
ment by  them  was  voluntary;  and  refused  to 
allow  the  sum  as  a  set-off  against  the  claim  of 
appellee,  and  gave  him  judgment  for  the  en- 
tire sum  found  to  have  been  due  from  ap- 
pellants to  Jackson.  The  regularity  of  that 
judgment  is  unquestioned,  except  In  so  far 
as  the  court  refused  to  allow  the  set-off. 
The  only  question  presented  upon  this  ap- 
peal la  whether  the  judgment  of  the  court  In 
refusing  the  set-off  was  erroneous.  The  only 
authority  cited  by  counsel  for  appellants  In 
support  of  their  contention  Is  section  132, 
Civ.  Code,  which  Is,  "The  judgment  against  a 
garnishee  shall  acquit  him  from  all  demands 
by  the  defendant  for  all  goods,  effects,  and 
credits  paid,  delivered  or  accounted  for  by 


tbe  garnishee  by  force  of  such  judgment"; 
and  It  Is  regarded  as  conclusive.  If  we  cotdd 
BO  regard  it,  and  thus  summarily  dispose  of 
the  case.  It  would  save  some  labor.  By  sec- 
tion 118,  Id.,  providing  for  the  proceeding* 
by  garnishment,  it  is  said  that  such  proceed- 
ing is  "for  the  security  of  any  judgment  the- 
plaintiff  may  recover  in  such  action  against 
the  defendant"  It  Is  a  self-evident  proposi- 
tion that  there  can  be  no  security  without  a, 
principal,  and  no  second  judgment  as  se- 
curity for  the  payment  of  a  judgment  that 
has  no  existence.  Consequently,  giving  both 
sections  of  the  Code  full  consideration,  the 
second  and  only  question  Is  whether  It  wa» 
the  duty  of  the  garnishee  to  ascertain  wheth- 
er or  not  there  was  a  judgment  against  the 
defendant  before  submitting  to  judgment 
and  paying  the  money,  and  in  this  solution 
we  are  not  aided  by  counsel  for  appellee, 
who  contents  himself  with  citing  only  the 
opinion  of  the  court  In  support  of  Itself  when 
it  is  said  "that,  until  a  judgment  was  ren- 
dered against  the  defendant,  none  could  be 
rendered  against  the  garnishee,  when  the 
judgment  against  the  garnishee  and  its  sat- 
isfaction was  of  record  In  the  same  court." 
As  there  was  no  judgment  against  the  de- 
fendant, the  money  could  not  have  been 
paid  over,  and  must  have  remained  in  the 
court.  What  garnishees  required  was  a  cred- 
it of  the  amount  paid  on  the  judgment  ob- 
tained by  appellee.  The  same  court  could 
not  consistently  say  it  had  entered  up  and 
collected  a  void  judgment,  but,  It  having 
been  void,  the  court  would  retain  the  money, 
and  require  garnishee  to  pay  It  the  second 
time.  Section  132  of  the  Civil  Code,  taken 
In  connection  with  section  118,  can  only  be 
construed  as  an  acquittance  to  the  garnishee 
wlien  the  judgment  agrainst  him  is  valid. 
The  proceeding  by  garnishment,  though  an 
independent  suit.  Is  auxiliary  to  the  main 
suit,  and  the  judgment  hypothetical  when 
taken  in  advance  of  a  judgment  in  the  main 
suit  It  Is  dependent  upon  a  judgment  sub- 
sequently obtained;  and,  when  the  principal 
judgment  has  been  obtained,  the  validity  of 
the  judgment  against  the  garnishee  depend* 
upon  the  validity  of  the  judgment  against 
the  defendant  In  the  language  of  section 
118,  Civ.  Code,  the  judgment  against  the  gar- 
nishee is  only  "security  of  any  judgment  the 
plaintiff  may  recover  in  such  action  against 
the  defendant"  "As  the  whole  object  of 
garnishment  is  to  reach  effects  or  credits  in 
the  garnishee's  hands,  so  as  to  subject  them 
to  the  payment  of  such  judgment  as  the 
plaintiff  may  recover  against  the  defendant 
it  results  necessarily  that  there  can  be  no 
Judgment  against  the  garnishee  until  judg- 
ment against  the  defendant  shall  have  been 
recovered."  Drake,  Attachm.  i  460;  Wash- 
bum  V.  Mining  Co.,  41  Vt  60;  Withers  v. 
Fuller,  80  Grat  647;  RaUroad  Co.  t.  Todd. 
11  Helsk.  649.  "He  [the  garnishee]  Is  held 
chargeable  if  the  plaintiff  should  make  oat 
hla  main  case.   The  decree,  though  Uterally 
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positive,  and  free  from  all  contingency,  is 
qualified  by  law  so  as  to  render  it  dependent 
upon  the  principal  judgment"    "The  plain- 
tiff's right  of  action,  the  efCectiveness  of  the 
judgment,  and  the  protection  of  the  gar- 
nishee from  subsequent  attack  after  payment 
under  judgment,  depend  upon  the  principal 
action;  its  rightful  institution,  rightful  judg- 
ment thereon,  and  rightful  execution  of  the 
judgment."    Wap.  Attacbm.  344-347;  Love- 
joy  T.  Albee,  33  Me.  414;  Greene  v.  Tripp,  11 
K.  I.  424;    Pierce  v.   Carleton,  12  lU.  358. 
See,  also,  Wap.  Attacbm.  382.    "The  judg- 
ment against  the  'defendant  must  be  a  law- 
ful and  valid  one.   If  It  be  void,  the  judg- 
ment against  the  garnishee  is  also  void." 
Drake,  Attachm.  |g  450,  696;   RaUroad  Co.  v. 
Todd,    supra;     Woodfolk   v.    Whltworth,    5 
Cold.  561;   Melloy  v.  Burtls,  124  Pa.  St.  161, 
16  AtL  747.     "It  Is  of  the  first  Importance, 
therefore,  for  the  garnishee  to  see  that  the 
judgment  against  defendant  was  not  only  by 
a  court  with  jurisdiction  of  the  subject-mat- 
ter, but  that  jurisdiction  of  the  defendant,  or 
of  the  property  or  credit,  was  obtained  In 
the    manner    pointed   out  by  the  statute. 
Against  a  judgment  sought  against  himself, 
which  is  based  upon  a  void  judgment  against 
the  defendant,  he  must  defend  to  the  last, 
and  is  ordinarllv  compelled  to  defend  alone." 
Wade,   Attachm.   §  399;    Laldlaw   v.   Mor- 
row, 44  Mich.  547;  7  N.  W.  191;    Noble  v. 
on  Co.,  79  Pa.   St  354.     "When  the   gar- 
nishee  pays  a  judgment  against   himself, 
which  is  based  upon  a  judgment  against  de- 
fendant, rendered  without  jurisdiction,  he  is 
not  protected  by  such  payment  against  a 
subsequent   action   brought  by   the    princi- 
pal   defendant   or   other    creditor."     Wade, 
Attachm.  399;    Laidlaw  v.   Morrow,   supra. 
When  there  is  no  judgment  against  the  de- 
fendant, or  a  judgment  that  is  void  for  want 
of  jurisdiction,   and   the  court  erroneously 
render  judgment  against  the  garnishee,   it 
will  not  be  binding  on  the  defendant  who 
was  not  a  party  to  the  proceedings.     Wade, 
Attachm.  $  399;    Roy  v.  Baucus,  43  Barb. 
310;  Shaver  v.  Bralnard,  29  Barb.  25. 

After  a  careful  review  of  the  authorities, 
it  seems  clear  that  the  law  casts  upon  the 
garnishee  the  duty  of  knowing  or  ascertain- 
ing that  there  is  a  valid  judgment  against 
the  defendants;  not  that  he  can  intervene 
and  defend  In  the  principal  suit  but  so  far 
as  is  necessary  to  protect  himself  in  the 
auxiliary  suit  in  which  he  is  defendant  It 
follows  that,  without  jurisdiction  of  the  de- 
fendant and  a  judgment  against  him,  the 
judgment  against  the  garnishees  was  void, 
and  that  Its  payment  would  not  protect  them 
against  the  assignee  of  Jackson.  A  court 
that  would  enter  such  a  judgment  and  col- 
lect and  retain  the  money  and  compel  a  liti- 
gation in  regard  to  it  cannot  be  too  severely 
criticised.  The  amount  paid  was  not  techni- 
cally and  legally  a  set-oS  against  the  claim 
of  appellee,  as  the  court  correctly  held,  and 
the  judgment  must  be  affirmed.    Affirmed. 


(«  CSolo.  App.  to.)  . 
MAJDSTIO  MANUP'G  CO.  v.  PUEBLO 
HARDWARE  CO. 
(Court  of  Appeals  of  Colorado.     Sept  9,  1895.) 

RbVIBW— SdFHOIBKCT   op  EVIDBNGB. 

A  verdict  dependent  on  the  existence  of 
a  contract  cannot  be  sustained,  thougli  a  wit- 
ness testifies  that  there  was  such  a  contract 
where  he  also  details  all  the  conversation  claim- 
ed to  constitute  the  contract  and  it  does  not 
jnstify  ills  inference  that  there  was  a  contract 

Appeal  from  district  court,  Pueblo  county. 

Action  by  the  Majestic  Manufacturing  Com- 
pany against  the  Pueblo  Hardware  Company. 
Judgment  for  defendant  PlaintiflT  appeala 
Reversed. 

D.  McCaskill,  for  appellant  E.  B.  Hub- 
bell,  for  appellee. 

THOMSON,  J.  Action  by  the  Majestic 
Manufacturing  Company  against  the  Pueblo 
Hardware  Company  to  recover  $173.50,  the 
value  of  goods,  wares,  and  merchandise  sold 
by  the  plaintiff  to  the  defendant  Defense, 
a  contract  between  plaintiff  and  defendant 
that  the  defendant  should  have  the  exclusive 
building  and  sale  in  the  city  of  Pueblo,  Colo., 
of  the  plaintlfTs  stoves  and  ranges  for  one 
year,  and  that  plaintiff  would  not  sell  stoves 
and  ranges  to  any  other  dealer  in  Pueblo  dur- 
ing that  time,— which  contract  the  plaintiff 
violated  by  selling  and  delivering,  within  the 
year,  large  numbers  of  stoves  and  ranges  to 
other  dealers  in  Pueblo,  so  that  defendant's 
trade  was  Injured,  and  Its  business  damaged, 
in  the  sum  of  $150;  also  a  sale  by  plaintiff  to 
defendant  of  a  range  warranted  to  be  perfect, 
but  which  was  imperfect  and  iiseless,  to  the 
defendant  s  further  damage  in  the  sum  of  $60; 
also  a  sale  to  defendant  of  a  defective  water 
front  to  Its  damage  $10.  There  was  a  repli- 
cation, denying  the  averments  of  the  answer. 
The  cause  was  submitted  to  a  jury.  It  was 
admitted  that  the  plaintiff  had  sold  the  de- 
fendant goods  and  ranges  of  the  value  of 
$173.50,  which  had  not  been  paid  for.  The 
defendant  made  some  proof  of  the  damage 
sustained  on  account  of  the  defective  range 
and  water  front.  There  was  also  evidence 
concerning  the  loss  of  trade  sustained  by  the 
defendant  on  account  of  sales*  by  the  plaintiff 
to  other  dealers.  The  jury  returned  a  verdict 
for  the  defendant  of  $192.  The  plaintiff 
mpved  for  a  new  trial,  on  the  ground,  among 
others,  of  the  insufficiency  of  the  evidence  to 
justify  a  verdict  The  motion  was  overruled, 
and  the  court  proceeded  to  rendw  judgment 
as  follows:  It  computed  Interest  on  the  ver> 
diet  from  November  11,  1892,  at  8  per  cent 
per  annum,  making  the  amount  $213.69.  It 
also  added  interest  at  the  same  rate,  for  the 
same  period,  to  the  $173.50,  admitted  to  be 
due  the  plaintiff,  making  the  total  $193.03.  It 
then  deducted  the  latter  amount  from  the  for- 
mer, and  gave  the  defendant  judgment  for 
$20.68,  the  difference.  The  case  is  here  on 
appeal  from  this  judgment. 
The  singular  action  of  tlie  court  In  conatruct- 
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lag  a  jndgment  upon  the  verdict  we  do  not 
find  it  necessary  to  comment  upon.  Defend- 
ant's counsel  says  that  the  Jury,  In  addition 
to  their  general  verdict,  made  special  findings 
that  the  damage  on  account  of  the  imperfect 
range  was  $34,  and  of  the  defective  water 
front  $8;  and  that  the  defendant  had  been 
damaged  $150  by  the  plaintiff's  breach  of  Its 
c(mtract  giving  the  defendant  the  exclusive 
sale  of  Its  goods.  These  findings  are  not  in 
the  record,  but  we  shall  accept  counsel's  state- 
ment, and  assume  that  the  general  verdict 
was  composed  of  the  items  he  mentioned. 
Possibly  there  was  enough  of  evidence  to  sus- 
tain the  finding  of  damages  on  account  of 
the  defective  range  and  water  front,  and 
therefore  that  finding  wUI  not  be  noticed.  It 
was  In  the  proof  necessary  to  entitle  it  to 
the  other  damages  that  the  defendant  failed. 
There  was  no  sufficient  evidence  that  any 
such  contract  concerning  the  exclusive  sale  by 
the  defendant  of  the  plaintiff's  goods,  as  Is 
alleged  In  the  answer,  was  ever  made.  The 
principal  witness  for  the  defendant  was  6. 
T.  Nash,  defendant's  general  manager.  He 
testified  that  there  was  a  verbal  contract  be- 
tween him,  as  manager,  and  Mr.  Oder,  the 
^sMlntilTs  agent,  that  the  defendant  should 
have  the  exclusive  right  to  sell  the  plalntUTs 
goods  m  Pueblo  fM*  a  year;  but  the  conversa- 
tion which  he  detailed  between  himself  and 
Mr.  Oder,  as  constituting  the  contract,  made 
no  mention  of  any  exclusive  right  of  any 
kind  to  be  given  to  his  company.  He  was 
closely  pressed  for  the  entire  conversation, 
and  said  that  be  had  given  it  all;  that  to  en- 
able him  to  state  anything  further  concerning 
it  his  memory  must  be  refreshed.  His  mem- 
ory was  not  refreshed.  In  saying  that  he  had 
a  contract,  he  merely  stated  an  inference  of 
his  own.  The  facts  from  which  he  Inferred 
the  contract  did  not  Justify  the  Inference. 
Whether  there  was  a  contract  or  not  was  a 
question  of  law,  to  be  determined  upon  the 
facts  In  evidence;  and  as  those  facts  did  not 

,  show  a  contract,  the  conclHslon  which  the  wit- 
ness deduced  from  them  Is  not  to  be  regard- 
ed. Mr.  Glbbs,  the  defendant's  booldweeper, 
was  also  a  witness,  and  his  testimony  was 
of  exactly  the  same  character  as  that  of  Mr. 

■  \ash.  The  vejdlct  was  not  supported  by  the 
evidence,  and  the  Judgment  must  be  reversed. 
Reversed. 


•  '5  Colo.  App.  617) 

SWINK  T.  BOHN. 
(Court  of  Appeals  of  Colorado.     Sept.  9,  1893.) 

DiSCBAROE  OP  JOBT — FOCNDATION  POK  SECONDARY 
EVIDEKCB. 

1.  It  IB  reversible  error  for  the  court,  with- 
out any  sufficient  reason  therefor,  but  merely 
because  a  case  was  to  be  adjourned,  to  dis- 
cliargo  a  jury  duly  impaneled  and  sworn,  and 
to  call  another  when  the  case  is  again  called  for 
triaL 

2.  On  trial  of  a  case  in  the  county  court  on 
appeal  from  a  justice  it  is  error  to  allow  the 
justice  to  testify  as  to  the  contents  of  a  letter, 
merely  on  the  testimony  of  the  justice  that 


the  letter  had  been  introduced  in  evidence  be- 
fore him,  and  by  him  transmitted  to  the  county 
court,  and  of  the  deputy  clerk  of  the  county 
court  that  he  had  been  unable  to  discover  any 
letter  among  his  files. 

Appeal  from  Otero  county  court 

Action  by  Matt  Bohn  against  L.  C.  Swink. 

Judgment  for  plaintiff.     Defendant  appeals. 

Reversed. 

A.  F.  Thompson  and  Waldron  &  Devlne, 
for  appellant 

BISSBLL,  J.  Bohn  and  Etomllton  were 
employed  by  the  appellant,  Swink,  to  do 
work  and  furnish  materials  for  the  repair 
of  certain  farming  machinery  which  he  own- 
ed. The  doing  of  some  wurk  by  Bohn  and 
Hamilton  Is  conceded.  The  dispute  arose 
over  the  character  of  the  materials  furnished 
and  the  kind  of  work  which  the  machinist 
did.  The  defense  was  based  entirely  on  the 
alleged  use  of  defective  materials  and'  an 
unslullful  performance.  Hamilton's  Interest 
was  assigned  to  Bohn,  who  brought  suit  to 
recover  $85.  We  are  wholly  unconcerned 
with  the  sufficiency  of  the  testimony,  or  the 
right  of  Bohn  to  recover.  The  errors  for 
which  the  case  must  be  reversed  proceed 
from  sundry  rulings  of  the  court  made  dur- 
ing the  progress  of  the  trifil.  The  trial  of 
the  case  was  commenced,  on  the  17tb  of  Jan- 
uary, 1894.  It  progressed  to  the  conclusion 
of  the  testimony  of  two  witnesses,  and  was 
adjourned  until  the  ensuing  18th.  On  the 
18th  the  case  was  continued  by  consent  un- 
til the  29th  of  January.  When  the  adjourn- 
ment was  ordered,  the  court,  over  the  de- 
fendant's objection,  proceeded  to  discharge 
the  Jury  from  further  consideration  of  the 
case.  No  reason  was  assigned,  nor  is  there 
anything  in  the  record  to  disclose  the  basis 
for  this  order.  The  Jury  was  in  no  wise 
attacked,  nor  was  any  member  of  It  shown 
to  be  disqualified,  nor  was  anything  brought 
to  the  attention  of  the  court  which  would 
entitle  him  to  exercise  his  discretion  respect- 
ing the  retention  or  discharge  of  the  Jury. 
The  case  was  originally  tried  before  a  jus- 
tice, an  api>eal  was  taken,  and  the  papers 
were  then  sent  up  to  the  county  court  On 
the.  trial  before  the  Justice  a  letter  of 
Swink's  was  offered  in  evidence,  which,  ac- 
cording to  the  testimony  of  the  Justice,  given 
in  the  county  court,  contained  a  damaging 
admission  as  to  the  labor,  and  a  sentancx 
which  permitted  an  Inference  of  Its  satis- 
factory performance.  It  seems  this  letter 
had  been  used  before  the  Justice,  and  was 
transmitted  with  the  papers  to  the  county 
court  When  the  plaintiff  desired  to  pro- 
duce It,  and  called  on  the  clerk  of  the  coun- 
ty court  for  Its  production.  It  was  not  forth- 
coming. To  establish  the  loss  and  lay  a 
basis  for  the  Introduction  of  secondary  tes- 
timony concerning  its  contents,  the  plaintiff 
produced  the  Justice,  who  swore  that  a  let- 
ter purporting  to  have  been  written  by 
Swink  had  been  produced  in   evidence   on 
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the  trial  before  him,  and  had  been  by  him 
transmitted  to  the  county  court.  The  clerk 
of  the  county  court  was  not  produced,  but 
the  deputy  was  offered,  who  testified  that 
he  had  been  unable  to  discover  any  letter 
among  his  files.  Whether,  In  point  of  fact, 
the  document  had  erer  reached  the  county 
court  was  not  shown,  nor  was  any  search 
among  the  files  or  records  of  the  coimty  court 
proven.  On  this  basis  the  Justice  was  per- 
mitted to  give  testimony  a.s  to  the  contents 
of  the  letter.  On  the  29th  of  January,  when 
the  case  was  again  called  for  trial,  a  new 
Jury  was  impaneled.  The  court  Instructed 
this  Jury  respecting  the  burden  of  proof. 
This  will  be  commented  on  later  in  the  opin- 
ion. 

The  court  undoubtedly  committed  an  error 
in  discharging  the  jury  after  they  had  l>een 
duly  Impaneled  and  sworn  to  try  It.  Code 
1887,  §  189,  gives  the  court  power  to  dis- 
charge a  Jury  under  certain  circumstances. 
The  existence  of  this  authority  as  a  com- 
mon-law right  is  recognized  by  most  of  the 
authorities.  Thomp.  Trials,  c.  4,  S  90.  We 
need  not  decide  whether  this  general  com- 
mon-law right  to  discharge  a  Jury  which  has 
been  Impaneled  is  still  possessed  by  Colo- 
rado courts,  notwithstanding  the  legislation 
which,  under  exceptional  circumstances,  con- 
fers It.  We  need  not  determine  whether  the 
provisions  of  section  189  must  be  taken  to 
exclude  all  other  basis  for  the  court's  action, 
because,  under  no  rule  of  law  that  we  have 
been  able  to  discover,  or  to  which  our  atten- 
tion has  been  called,  has  the  court  any  arbi- 
trary power  to  discharge  a  Jury  after  it  has 
.been  impaneled  and  sworn.  The  parties  are 
entitled  to  have  their  case  heard  by  the  Jury 
which  has  been  selected,  and  they  cannot 
be  deprived  of  that  right  unless  some  suffi- 
cient reason  exists  for  the  exercise  of  the 
court's  power  in  the  premises.  This  case 
discloses  none.  The  court  simply  discharged 
the  Jury,  and  called  another.  This  he  mani- 
festly had  no  right  to  do.  Of  Itself,  this 
would  operate  to  reverse  the  case. 

The  court  was  equally  at  fault  when  It  per- 
mitted secondary  testimony  concerning  the 
contents  of  the  letter  said  to  have  been  writ- 
ten by  Swink.  It  was  a  most  Important 
piec*e  of  testimony  bearing  upon  the  only  Is- 
sue In  the  case,  to  wit,  the  character  of  the 
materials  used,  and  the  kind  of  work  which 
had  been  done.  If  the  Jury,  were  satisfied 
Swink  had  admitted  that  the  materials  were 
good,  and  the  labor  workmanlike,  they  would 
naturally  conclude  Bohn  was  entitled  to  his 
money.  The  plaintiff  could  have  laid  a  suf- 
ficient foundation  for  the  introduction  of  the 
evidence,  and  when  he  failed  the  court  erred 
in  admitting  it 

The  instruction  which  the  court  gave  re- 
specting the  burden  of  proof  was  objection- 
able, because  of  the  absence  of  certain  lim- 
itations which  were  essential  to  the  exact 
and  careful  expression  of  the  law  on  the 
subject.    The  dividing  line  between  what 


the  plaintiff  must  prove  In  a  case  of  this  sort 
and  what  the  defendant  must  show  when  he 
alleges  the  materials  were  defective  and  the 
work  unskUlf  ully  done  is  a  very  narrow  one, 
and  ought  to  be  carefully  guarded  by  the 
court.    Of  course,  the  plaintiff  may  not  re- 
cover without  showing  performance,  which,  ' 
In  a  measure,  compels  blm  to  establish  that 
he  properly  performed  the  labor  which  he 
was  hired  to  do.     On  the  other  hand,  when 
the  defendant  alleges  that  the  work  was  un- 
skillfuUy  done,  and  the  materials  defective,  • 
he  must  maintain  the  issue  which  be  has  ten- 
dered.    In  giving  instructions  on  this  sub- 
ject, the  court  should  fairly  indicate  the  di- 
viding line  between  the  two  burdens,  and 
aptly  inform  the  Jury  as  to  what  the  plaintiff 
must  establish,  as  contradistinguished  from 
what  must  be  proven  by  the  defendant.    The  : 
court's  instruction  on  this  subject  possibly 
was  not  so  Inexact  that  It  would  have  com- 
pelled the  reversal  of  the  case,  but  the  atten- 
tion of  the  court  is  drawn  to  it  that  more  care  ° 
may  be  used  on  the  subsequent  trial  in  out- . 
lining  the  duty  which  must  be  discharged  by 
the  respective  parties  in  this  particular.    For 
the  errors  committed  by  the  trial  court,  this  ' 
case  must  be  reversed,  and  remanded  for  a 
new  trial  In  conformity  with  this  opinion. 
Beversed. 


(6  Colo.  App.  4S6) 
MATTHEWS  v.  PEOPLE. 
(Court  of  Appeals  of  Colorado.     Sept.  9,  1895.) 
Faii.i.'bb  of  Defendant  to  Tkstipt — Instrcction 

AS  TO  InFKKEXCE. 

Failure  to  Instruct  that  Inference  was 
not  to  be  drawn  against  defendant-  because  he 
did  not  testify  is  not  error,  no  request  for  the 
instruction  having  been  made. 

Error  to  district  court,  Arapahoe  county. 

Frank  O.  Matthews  was  convicted  of  ob- 
taining money  by  false  pretenses,  and  brings 
error.     Affirmed. 

James  B.  Belford  and  Thomas  Ward.  Jr., 
for  plaintiff  in  error.  Eugene  Engley,  Atty. 
Gen.  (H.  T.  Sale,  of  counsel),  for  the  People. 

BISSBLL,  J.  The  almost  universal  prac- 
tice, to  pursue  the  defense  of  a  criminal  case 
to  the  "last  ditch,"  will  probably  take  this 
case  to  the  supreme  court  for  ultimate  deter- 
mination. This  circumstance  removes  all 
necessity  to  give  other  than  the  briefest  ex- 
pression to  our  conclusions  respecting  this 
record.  Matthews,  the  plaintiff  in  error, 
was  prosecuted  for  obtaining  money  from 
Mrs.  Boyle  by  false  pretenses,  which  Is  a 
crime,  under  the  statute.  Mrs.  Boyle  had 
been  the  owner  of  some  realty.  In  Washing- 
ton, which  had  been  sold  under  foreclosure 
proceedings  which  were  alleged  to  have  been 
Illegal,  and  therefore  assailable.  She  like- 
wise had  a  supposed  claim  against  the  gov- 
ernment for  pension  money  due  her  for  serv- 
ices and  disabilities  rendered  and  sustained 
by  her  husband  in  the  late  war.     Matthews 
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was.  In  some  manner,  an  assumed  teacher 
and  exponent  of  spiritualistic  doctrines,  or 
those  of  an  analogous  character,  and  appar- 
ently had  become  acaualnted  with  Mrs. 
Boyle  by  reason  of  her  attendance  upon  his 
ministrations.  In  some  way  which  U  nn- 
dlsdosed,  Matthews  learned  of  Mrs.  Boyle's 
claims,  and  of  her  desire  to  prosecute  them 
for  her  benefit.  During  the  trial  evidence 
was  offered  which  tended  to  show  a  state- 
ment by  Mrs.  Boyle  to  him  of  her  claims  and 
desires,  and  of  representations  by  Matthews 
that  be  was  In  communication  with  an  emi- 
nent lawyer  in  Washington,  who  would  un- 
dertake tht  institution  of  legal  proceedings 
with  reference  to  the  foreclosure,  and  like- 
wise prosecute  ber  claim  before  the  x)en8ion 
department,  upon  the  payment  of  a  fee  of 
$150.  This  was  a  greater  amount  than  Mrs. 
Boyle  bad,  but  she  possessed  $120,  as  she 
Informed  Matthews,  who  agreed  to  take  that 
money  and  lend  her  the  balance,  and  remit 
the  fee  to  the  attorney  in  Washington,  who 
would  commence  and  prosecute  the  neces- 
sary proceedings  lii  both  matters.  Of  neces- 
sity, tbe  whole  case  turned  on  the  proof  as 
to  whether  he  represented  hla  connection 
with  the  lawyer  to  be  as  stated  by  Mrs. 
Boyle,  and  whether  he  falsely  told  her  that 
he  was  in  communication  with  tbe  attorney, 
and  had  received  advices  from  bim,  and  an 
agreement  to  do  the  work  specified  for  the 
sum  named,  and  obtained  the  money  on  the 
strength  of  these  false  representations.  On 
the  conclusion  of  the  case  the  court  instruct- 
ed the  Jury  with  reference  to  the  statutory 
offense,  and  defined  its  various  elements. 
The  defendants  requested  some  instructions 
which  were  "given,  and  some  which  were  re- 
fused. None,  however,  were  asked  with  ref- 
erence to  the  right  of  the  defendant  to  testi- 
fy In  his  own  behalf;  nor  was  the  Jury  told 
that  the  defendant  was  not  to  be  prejudiced, 
and  that  no  Inference  was  to  be  drawn 
against  him,  by  reason  of  his  failure  to  tes- 
tify. 

But  two  mattes  are  urged  upon  onr  atten- 
tion as  constituting  error.  The  principal  one 
Is  that  there  was  no  evidence  to  show  the 
making  of  a  false  representation  by  tbe  de- 
fendant which  would  make  it  a  statutory 
crime.  On  this  point  the  case  is  argued  at 
considerable  length,  and  we  are  urged  to 
set  aside  the  verdict  of  the  Jury,  which  found 
Matthews  guilty,  because  it  was  not  justi- 
fied by  the  testimony.  We  decline  to  inter- 
fere, for  we  find  enough  in  the  record  to  sus- 
tain the  verdict  of  the  Jury;  and,  according 
to  the  general  practice  in  such  cases,  It  will 
not  be  disturbed. 

The  error  laid  as  to  the  failure  of  the  in- 
structions to  properly  define  the  crime  seems 
not  to  be  well  alleged.  Taking  the  instruc- 
tions as  a.  whole,  they  seem  to  fairly  define 
tbe  crime,  and  to  state  Its  various  elements 
with  sufllclent  accuracy  to  advise  the  Jury 
as  to  tbe  law.  A.  point  la  attempted  to  be 
made  on  the  omission  of  the  court  to  In- 


struct the  Jury  respecting  the  defendant's 
failure  to  testify.  It  Is  not  weU  taken,  for 
the  defendant  asked  no  instruction  on  the 
subject  If  the  defendant  desired  an  In- 
struction respecting  this  matter,  it  was  his 
duty  to  request  It;  and,  having  foiled  to 
present  one.  be  cannot  be  beard  to  complain 
of  the  court's  neglect  to  give  it,  when  no  ref- 
erence whatever  was  made  to  the  matter, 
either  in  the  evidence,  or  in  the  arguments  of 
connsel.  We  perceive  no  error  In  the  r«cord 
which  necessitates  the  reversal  of  the  Judg- 
ment, and  it  will  accordingly  be  affirmed. 
Affirmed. 


(«  Oolo.  App.  458) 

SULLIVAN  ▼.  PEOPLE. 

(Court  of  Appeals  of  Colorado.     Sept  9,  1896.) 

LAKCBNr—EvioBNOB— Ownership  of  Pkopbktt— 
Allboation  awb  Pboof— Vabiancb. 

1.  An  information  charged  S.  and  another 
with  stealing  $418  from  J.,  who  testified  that 
the  money  conaisted  of  four  $100  bills,  and 
silver,  and  waa  taken  in  a  wine  room.  Tliere 
was  evidence  that  there  was  in  the  room,  be- 
sides J.  and  defendants,  one  D.  H^d,  that  it 
was  prejudicial  error  to  permit  a  witness  to  tes- 
tify that  a  short  time  after  the  alleged  loss  of 
the  money,  while  he  was  playing  poker,  D. 
came  to  him  with  a  $100  bill,  to  get  it  changed. 

2.  Where  an  information  charges  the  lar- 
ceny of  money,  the  property  of  "Michael  J.," 
and  the  evidence  shows  it  belonged  to  "Mike 
J., '  the  variance  is  fatal. 

Error  to  district  court,  Arapahoe  connty. 
Hand  Sullivan  was  convicted  of  larceny, 
and  appeals.    Revei-sed. 

Thomas  Ward,  Jr.,  and  H.  L.  Emarson, 
for  plaintiff  in  error.  Eugene  Bngley,  Atl;. 
Gen.,  and  H.  T.  Sale,  for  tbe  People. 


THOMSON,  X  The  Information  charges 
that  on  the  29th  day  of  January,  1894,  Maud 
Sullivan  and  Timothy  Drew  feloniously 
stole,  took,  and  carried  away  $418  in  money, 
the  property  of  Michael  .Tohnson.  The 
prosecuting  witness,  who  claimed  the  own- 
ership of  the  money,  testified  that  his  name 
was  Mike  Johnson,  and  that  the  money  was 
taken  from  him  In  the  wine  room  of  Drew's 
saloon,  and  consisted  of  four  $100  bills  and 
$18  in  silver.  There  was  no  direct  proof 
that  the  defendant  Maud  took  tbe  money, 
or  participated  in  any  way  in  taking  it,  or 
ever  had  any  portion  of  it  The  only  evi- 
dence that  It  was  taken  at  all  was  the  state- 
ment of  Johnson  that  when  he  went  into 
the  wine  room  it  was  in  bis  possession, 
and  when  he  was  preparing  to  leave  it  was 
gone.  Tbe  evidence  tended  to  show  that 
there  were  In  the  room,  besides  Johnson  ancl 
the  defendants,  Maud  and  Drew,  one  Esan 
Davis  and  a  man  named  Bums.  A  wit- 
ness (Daniel  Carr)  was  permitted  to  testify, 
against  defendants'  objection,  that  a  short 
time  after  the  alleged  losa  of  the  money, 
while  he  was  engaged  in  a  game  of  poker 
at  the  Arcade  Saloon,  Davis  came  to  bim 
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with  a  $100  bill,  and  asked  him  to  have  It 
changed,  saying  that  he  got  it  from  Drew. 
Neither  of  the  defendants  was  present  when 
this  took  place.  Afterwards  the  court  or- 
dered the  statement  of  what  Davis  said 
as  to  where  he  got  the  bill  stricken  out.  The 
Jury,  however,  were  not  Instructed  to  disre- 
gard It  The  court  Instructed  the  Jury  to 
return  a  verdict  of  not  guilty,  aa  to  Drew, 
and  counsel  for  Maud  requested  a  like  in- 
struction In  her  l>ehalf,  which  was  denied. 
This  ruling,  and  that  admitting  the  testi- 
mony of  Carr,  are  assigned  for  error. 

The  theory  of  the  prosecution  Is  that  there 
was  a  conspiracy  on  the  part  of  Maud, 
Drew,  Davis,  and  Burns  to  rob  Johnson,  and 
that.  In  pursuance  of  this,  Maud  took  the 
money,  and  transferred  it  to  Drew,  who 
gave  It  to  Davis.  But  all  this  is  pure  sup- 
position. There  is  nothing  whatever  In  the 
evidence  to  authorize  it  There  was  the 
coincidence  that  Johnson  said  bis  money 
was  In  SlOO  bills,  and  that  the  bill  Davis 
hod  was  a  $100  bill,  and  there  was  also  the 
evidence  that  Davis  was  In  the  room  when 
the  money  is  alleged  to  have  been  stolen; 
but  these  ta.cta  fall  considerably  short  of 
estahUahhie  a  conspiracy,  or  a  larceny  by 
Maud,  or  that  the  bill  Davis  had  was  not  bis 
own  money.  Whether  the  action  of  the  court 
in  striking  out  of  Calx's  testimony  the  state- 
ment of  Davis  as  to  where  he  got  the  bill 
was  sufficient  to  cure  the  error  of  its  ad- 
mission, we  shall  not  stop  to  discuss.  The 
rest  of  the  testimony  was  permitted  to  stand, 
and  it  does  not  need  the  citation  of  authori- 
ties to  prove  that  It  was  Incompetent,  and 
Its  admission  error.  And  It  was  probably 
not  harmless.  The  far-fetched  argument 
drawn  from  the  presence  of  Davis  in  the 
room  at  the  time  of  the  alleged  larceny,  and 
bis  subsequent  ixwsession  of  a  Ull  of  the 
same  denomination  with  Johnson's  bills, 
may  have  had  an  Influence  in  persuading 
the  Jury  to  adopt  the  prosecution's  theory. 

Furthermore,  the  instruction  to  acquit 
Maud  should  have  been  given  because  the 
proof  of  the  ownership  of  the  money  did 
not  sustain  the  charge  In  the  Information. 
The  allegation  was  that  the  money  was 
the  property  of  Michael  Johnson,  whereas 
the  evidence  was  that  It  belonged  to  Mike 
Johnson.  It  was  essential  that  the  Infor- 
mation should  set  forth  the  name,  if  known, 
of  the  owner  of  the  money  alleged  to  have 
been  stolen,  and,  the  name  having  been  set 
forth,  that  it  should  be  proved  precisely  as 
laid.  The  law  gives  the  accused  the  right 
to  know  exactly  what  be  Is  required  to  meet, 
to  the  full  extent  of  the  ability  of  the 
prosecution  to  Inform  him;  and  he  cannot 
be  confronted  with  one  charge,  and  convict- 
ed upon  another.  Moynahan  t.  People,  3 
Colo.  aST;  Sault  y.  People,  3  Colo.  App.  602, 
34  Pac.  363.  Michael  Johnson  Is  not  Mike 
Johnson,  and  the  variance  between  the  al- 
legation and  the  proof  was  fatal.  The  Judg- 
ment will  be  reversed.    Beversed. 


as  Colo.  A.  463) 

SPENCER  T.  MURPHY. 
(Court  of  Appeals  of  Colorado.     Sept  9,  1886.) 
Actios  FOB  Bubniko  Prairib— Elbhcnts  ov  Dam- 

AOEB— HlBIILSSS  EXROR. 

1.  In  an  action  under  Gen.  St  I  1036,  al- 
lowing one  to  recover  from  another  setting  a 
prairie  on  fire  tht  damages  sustained  by  the 
fire,  voluntary  service  by  plaintiff  in  patting  out 
the  fire  is  not  an  element  of  damages. 

2.  Nor  are  attorney's  fees,  not  being  spe- 
cifically allowed  by  the  statute,  an  element  of 
damages. 

3.  Exemplary  damages  are  not  allowable 
In  an  action  under  Uen.  St.  {  1036,  to  recover 
for  injuries  resulting  from  the  wrongful  set- 
ting of  prairie  fires. 

4.  An  instrudion  erroneously  allowing  ex- 
emplary damages  is  not  reversible  error,  where 
it  appears  that  such  damages  were  not  allowed. 

Appeal  from  Arapahoe  county  court 
Action  by  Timothv  Murphy  against  A.  W. 
Spencer.    From  a  Judgment  for  plaintlfT,  de- 
fendant appeals.    Modified  and  affirmed. 

L.  K.  Pratt  and  Z.  L.  Flnley,  for  appellant 
George  C.  Norrla,  tar  atvjellee. 

REED,  P.  3.  Appellant  set  ont  fire  along 
an  Irrigating  ditch  on  his  own  premises,  to 
bum  weeds  that  had  accumulated  In  the 
ditch.  The  flre  caught  on  the  i8-airle,  got  be- 
yond bis  control,  or  was  not  properly  attended 
to^  to  prevent  Its  spreading,  and  was  thought 
to  bare  been  ezbausted  or  harmless.  The  next 
day,  with  in-leased  wind  and  a  change  of  di- 
rection, it  reached  the  premises  of  appellee, 
and  destroyed  some  personal  property  and 
winter  pasture  or  grass,— about  50  acres  in 
extent  The  suit  was  brought  for  $129.36^ 
before  a  justice  of  the  peace.  Among  the 
Items  going  to  make  up  the  amount  was: 
labor  of  plaintiGT,  two  nigbtis,  fighting  fire, 
$10;  attorney's  fees,  $20.  Tbere  was  a  ver- 
dict for  the  plaintiff  for  $151.60,-$22.26  in  . 
excess  of  the  amount  claimed  by  the  plaintiff. 
An  appeal  was  taken  to  the  county  court  * 
trial  had  to  a  Jury,  a  verdict  for  the  plaintiff 
for  $120.50,  Judgment  upon  the  verdict  and 
an  appeal  takMi  to  this  court  The  acticm  was 
brought  under  section  1036,  Gen.  St,  which  is: 
"If  any  person  shall  set  on  fire  any  woods 
or  prairies  so  as  to  damage  any  other  person, 
such  person  shall  make  satisfaction  for  the 
damage  to  the  party  tojured  to  be  recovered 
in  an  action  before  any  court  of  competent 
Jurisdiction."  There  were  no  questions  in  ny 
gard  to  the  facts. 

Several  errcn^  are  assigned  that  I  do  not 
find  it  necessary  to  discuss.  The  whole  amonnt 
claimed  by  the  bill  of  particulars  filed  was 
$129.36,  of  which  $10  was  for  services  of 
plaintiff  In  fighting  fire,  and  $20  for  attorney's 
fees;  leaving  the  daim,  without  those  items 
$99.35.  Neither  of  those  items  was  a  propa 
element  of  damage.  The  first  was  voluntary. 
There  was  no  employment  by  the  defendant 
The  damage  must  be  confined  to  loss  by  fire, 
and  could  not  Include  compoisatioD  for  serv- 
ices.  In  regard  to  the  second,  attorney's  fees 
are  no  port  of  the  damage.    There  Is  no  law 
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for  such  allowance.  They  are  only  given 
when  provided  for  by  statute,  and  courts  are 
averse  to  extending  the  rule,  even  If  legally 
permissible.  See  Joslin  v.  McGee  (not  yet 
offlcially  reported)  39  Pac.  349,  where  this 
court  said:  "The  allowance  of  attorney's  fees 
is  not  discretionary  with  the  court.  It  must 
be  under  a  statute,  or  by  virtue  of  a  contract." 
The  court,  among  others,  gave  the  jury  the 
following  instruction:  "The  jury  are  Instruct- 
ed that  if  they  believe  from  the  evidence  that 
the  Injury  complained  of  -was  caused  by  a 
fire  started  by  the  defendant  or  his  employes, 
and  that  the  conduct  of  the  defendant  in  rela- 
tion to  said  fire  showed  a  wanton  and  reckless 
disregard  of  the  plaintiff's  rights  in  the  prem- 
ises, then,  in  addition  to  actual  damages  sus- 
tained by  the  plaintiff,  you  may  award  blm 
reasonable  exemplary  damages."  This  In- 
struction was  erroneous.  In  cases  of  this 
character,  exemplary  or  punitive  damages 
have  no  place.  Recovery  can  Mjly  be  had  fM* 
damages  actuallv  sustained.  If  exemplary 
damages  had  been  awarded  a  reversal  would 
be  necessary,  but  the  record  shows  that  the  de- 
fendant was  not  prejudiced  by  the  instruc- 
tion. The  actual  loss  by  fire,  as  shown  by  tue 
bill  of  particulars  filed,  was  $99.35;  charge 
for  services,  $10;  attom^'s  fees,  $20;  mak- 
ing $129.35.  There  was  a  verdict  and  Judg- 
ment for  $120.50.  Deductbig  the  Items  of 
service  and  fees  leaves,  for  actual  loss,  $90.50, 
—a  sum  less  than  shown  by  the  bill  filed,  by 
.f8.85.  The  amount  of  actual  damages  sus- 
tained was  not  questioned,  but  admitted,  upon 
the  tilal.  Consequently  no  exemplary  dam- 
ages could  have  been  included. 
°  The  judgment  must  be  affirmed  on  the 
common-law  ground  of  negligence,  regard- 
less of  the  construction  of  the  special  stat- 
ute. The  nie  of  fire  was  shown  to  have 
been  for  convenience,  not  necessity.  In  the 
use,  for  convenience,  of  on  agent  so  dan- 
gerous. It  must  be  such  as  to  render  damage 
to  others  not  only  ImprobaWe,  but  Impossible. 
High  winds  and  change  of  wind  will  not  ex- 
onerate. If  loss  occurs.  They  and  other  clim- 
atic changes  are  to  be  anticipated.  After  the 
fire  had  gone  beyond  his  control,  instead  of 
making  efforts  to  extinguish  it,  he  abandoned 
It,  and  left  his  neighbors  to  suffer  the  conse- 
quences, while  he  went  on  a  business  trip  to 
a  town  some  40  miles  distant,  evincing  per- 
fect Indifference  to  the  results.  The  actual 
damage  having  been  ccmceded  to  have  been 
$99.35,  the  judgment  must  be  affirmed  for  that 
amount,  and  the  $21.15  in  excess,  for  labor 
and  attorney's  fees,  disallowed.  The  judg- 
ment will  be  modified  by  reducing  it  to  $99..So, 
and,  so  modified,  will  be  affirmed.  Modified 
and  affirmed. 


(S  OdIo.  App.   4S&) 

BONNET  T.  ROBERTSON  et  al. 

(Court  of  Appeals  of  Colorado.     Sept.  9.  1895.) 

Bond— Liability  op  Boketies. 

In  1891,  R.,  proprietor  of  a  bank,  ex- 
•cnted  to  B.,  who  was  county  treasurer,  a  bond 


to  secure  B.,  as  such  treasurer,  against  the  loM 
of  any  funds  deposited  or  to  be  deposited  in 
such  bank.  B.'s  term  expired  July  7,  1882. 
but  about  such  date  a  change  was  made  in 
treasurers'  terms,  and  B.  was  appointed  by 
the  county  board  to  serve  until  Jauuary,  1893. 
and  he  gave  a  new  bond.  In  1892,  B.  was 
elected  for  another  term,  commencing  in  .Janu- 
ary, 1893,  but  he  did  not  qnalify  ontil  August. 
The  bank  failed  July  1,  1893.  Held,  that  the 
sureties  on  R.'s  bond  were  not  liable  for  the 
money  on  deposit  in  the  bank  when  it  failed. 

Error  to  district  court.  Chaffee  county. 

Action  by  Josiab  M.  Bonney  against  Wil- 
liam E.  Robertson  and  others  on  a  bond  ex- 
ecuted by  Robertson  as  principal  and  the 
other  defendants  as  sureties.  There  was  a 
judgment  In  favor  of  the  sureties,  and  plain- 
tiff brings  error.     Affirmed. 

In  January,  1891,  Josiab  M.  Bonney  was 
the  treasurer  of  Chaffee  county,  charged  with 
the  duty  of  collecting  the  taxes  due  the  coun- 
ty and  state  as  provided  by  statute.  WtUlam 
E.  Robertson  was  at  that  time  proprietor  of 
the  Chaffee  Ck>unty  Bank,  doing  a  general 
banking  business  at  Salida,  where  the  treas- 
urer's office  vras  located.  Bonney  deposited 
the  various  public  moneys  which  he  collect- 
ed from  time  to  time  in  the  Chaffee  Oounty 
Bank;  and.  to  secure  hin;  against  loss,  Rob- 
ertson, with  divers  other  persons,  who  sign- 
ed the  bond  as  sureties,  executed  a  bond  In 
the  sum  of  $50,000,  which  contained  the  fol- 
lowing condition:  "Die  conditions  of  the 
foregoing  obligation  are  such  that,  whereas 
J.  M.  Bonney,  as  treasurer  of  Chaffee  county, 
has  and  does  deposit  certain  sums  of  money 
belonging  to  the  county  and  state  with  Wil- 
liam E.  Robertson,  as  proprietor  of  the  Chaf- 
fee County  Bank,  from  time  to  time,  and  for 
the  purposes  of  securing  said  J.  M.  Bonney. 
as  treasurer  of  said  county,  against  the  loss 
of  any  funds  which  he  may  have  now  or  at 
any  future  time  on  deposit  in  the  Chaffee 
County  Bank:  Now,  therefore.  If  the  said 
William  E.  Robertson  shall  In  all  respects 
well  and  truly  perform  and  pay  over,  when 
called  upon,  all  moneys  so  deposited,  then  this 
obligation  shall  be  void;  otherwise  it  shall 
be  and  remain  in  full  force  and  virtue."  The 
treasurer  deposited  money  from  time  to  time, 
amounting  in  the  aggregate  to  a  very  consid- 
erable sum.  The  deposits  were  continued 
until  the  1st  day  of  July,  1803,  when  the 
bank  failed,  and  Robertson  made  a  general 
assignment  for  the  benefit  of  his  creditors. 
It  Is  Important  to  notice  the  dates  and  cir- 
cumstances under  which  the  money  was  pla- 
ced in  Robertson's  keeping,  and  the  position 
which  Robertson  held  when  these  deposits 
were  made.  Bonney  bad  been  elected  treas- 
urer prior  to  the  time  the  bond  was  given. 
The  term  of  office,  which  la  regulated  by 
statute,  for  which  be  had  been  elected,  ex- 
pired on  the  7th  of  July,  1892.  About  this 
time  some  change  was  made  In  the  term  of 
office  of  county  treasurers,  and  the  board  of 
county  commissioners,  who  had  authority  for 
the  purpose,  appointed  Bonney  as  treasurer 
to  serve  until  the  ensuing  .Tanuary  of  1883. 
Under  this  appointment,  Bonney,  on  the  2l8t 
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of  July,  1892,  qualified,  and  gave  a  bond  in 
the  sum  of  $30,000  for  the  faithful  perform- 
ance of  his  duties.  His  antecedent  bond  bad 
been  for  $100,000.  There  was  no  new  con- 
tract between  Robertson  and  his  sureties  and 
Bonney  after  the  appointment,  and  Bonney 
continued  to  deposit  as  before.  In  the  en- 
suing fall,  at  the  general  election,  Bonney 
was  re-elected  to  the  office  of  treasurer  for 
the  term  commencing  in  January,  1893.  He 
did  not  qualify,  however,  under  the  election, 
until  the  ensuing  August.  He  continued  to 
discharge  the  duties  of  the  office,  and  still 
kept  his  deposits  in  the  bank  as  before,  and 
at  the  date  of  the  failure,  in  1893,  had  on 
deposit  upward  of  $18,000.  All  these  various 
facts  were  set  up  In  the  answers  filed  by  the 
sureties,  to  which  the  plaintltC  In  error  de- 
murred. The  demurrer  was  overruled,  and 
judgment  entered  for  the  sureties.  The 
treasurer  brings  the  case  here  by  error. 

C.  S.  Llbby  and  G.  K.  Hartenstein.  for 
plaintiCF  In  error.  Thomas,  Hortzell,  Bry- 
ant &  Lee,  for  defendants  In  error. 

BISSELL,  J.  (after  staOng  the  facta).  The 
Judgment  is  right,  and  the  sureties  are  not 
liable  on  their  undertaking.  No  principle  is 
more  firmly  settled  than  that  a  surety  cannot 
be  held  beyond  the  express  term  of  his  con- 
tract. Unless  he  be  obligated  by  the  specific 
terms  of  his  engagement,  his  liability  cannot 
be  extended  by  Implication.  The  rule  is  uni- 
versally applied  both  In  actions  at  law  and 
in  suits  at  equity,  and  rests  upon  the  most 
salutary  principles.  Where  the  terms  of  the 
undertaking  are  at  all  ambiguous,  the  courts 
are  always  at  liberty  to  look  both  to  the  re- 
citals of  the  instrimient  and  all  the  circum- 
stances surrounding  the  parties  when  the  con- 
tract was  entered  Into,  and  may  likewise  con- 
sider the  subject-matter  of  the  instrument, 
and  therefrom  determine  the  scope  and  object 
of  the  intended  guaranty.  Le  Roy  v.  Servis, 
Caines,  Cas.  1;  French  v.  Carhart,  1  N.  Y. 
5)6;  Bank  v.  Myles,  73  N.  T.  335.  A  like  prin- 
ciple is  expressed  in  other  cases.  In  many  of 
them,  where  the  courts  have  undertaken  w 
determine  whether  the  sureties  of  a  treasurer 
or  deputy  should  be  held  liable  for  defaults 
occurring  after  the  term  for  which  he  had 
l>cen  dected.  or  appointed,  whether  by  public, 
mtmiclpal,  »  private  corporations,  they  have 
resorted  to  the  acts  of  parliament,  the  stat- 
utes, and  the  proceedings  of  the  boards  of 
directors  of  private  corporations,  to  ascertain 
the  nature  of  the  office  held  by  the  principal, 
the  term  for  which  he  was  elected  or  appoint- 
ed, and  therefrom  deduced  the  conclusion  that] 
even  though  the  duration  of  the  term  was 
not  expressed  In  the  instrument,  it  was  to  be 
taken  by  the  court  as  within  the  contempla- 
tion of  the  iiartles,  and  therefore  presumably 
was  regarded  by  them  as  the  limit  of  their 
security.  It  is  therefore  entirely  proper  for 
the  court  to  consider  tbe  situation  and  cir- 
cumstances of  these  ijartles  as  they  existed 
when  this  bond  was  given.    Tbe  instrument 


perhaps  lacks  an  exact  recital,  which  In  some 
of  the  decisions  has  bean  regarded  as  the  key 
for  the  proper  interpretation  of  the  Instru- 
ment, but  It  contains  what  will  indicate  the 
purpose  and  intention  of  the  i)artles  as  clearly 
as  a  definite  recital  of  the  term  for  which 
Bonney  had  been  elected.  The  condition  re- 
cites that  Bonney,  as'  treasurer,  has  and  does 
deposit  money  belonging  to  the  county  and 
state  with  the  bank;  and  the  bond  was  given, 
therefore,  for  the  purpose  of  securing  him  as 
treasurer  against  the  loss  of  any  funds  which 
he  might  deposit.  By  the  demurrw,  the  plain- 
tiff admits  Bonney  was  treasurer  when  tbe 
bond  was  given,  acting  as  such  under  a  stat- 
ute by  virtue  of  which  his  term  of  office  ex- 
pired on  the  7th  of  July,  1892.  We  may  there- 
fore rightfully  conclude  that  the  bond  was 
executed  for  tbe  purpose  of  securing  Bonney 
against  loss  during  the  time  for  which,  as 
treasurer,  he  should  receive  and  deposit  money 
In  the  Chaffee  County  Bank.  The  recital  and 
the  situation  of  the  parties  fully  warrant  this 
conclusion.  Tbe  expiration  of  the  term  on 
the  7th  of  July,  1892,  is  conceded.  The  legal 
effect  of  this  appointment  seems  to  be  tbor- 
oughly  established.  All  agree,  if  the  bond 
was  an  official  one,  it  would  only  be  a  guar- 
anty against  defaults  happening  during  tbe 
term  for  which  the  bond  was  given.  The  prin- 
ciple would  be  totally  imaffected  by  the  cir- 
cumstance of  a  re-election  of  the  same  incum- 
bent to  the  same  office  for  another  term.  Un- 
der such  circumstances,  the  election  would  be 
regarded  as  one  to  another  office.  Though 
tbe  individual  might  be  the  same,  he  would 
In  law,  with  reference  to  his  bond  and  his 
sureties  and  his  defaults,  stand  In  the  same 
light  and  occupy  the  same  legal  position  as 
though  he  had  been  another,  and  elected  as  a 
successor  to  the  first.  Bank  v.  Root,  2  Mete. 
(Mass.)  522. 

It  only  remains,  then,  to  determine  whether, 
by  the  terms  of  the  engagement  into  which 
the  parties  entered,  they  so  expressly  and 
precisely  contracted  as  that  the  sureties  must 
be  held  liable  for  Robertson's  subsequent  de- 
fault. We  do  not  so  conclude.  There  is  noth- 
ing in  the  express  language  of  the  Instrument 
which  compels  any  such  deduction.  The  con- 
tract undoubtedly  guaranties  Bonney,  "as 
treasurer  of  said  county,  against  tlie  loss  of 
any  funds  which  he  may  have  now  or  at  any 
future  tbne  on  deposit  in  the  Chaffee  County 
Bank."  We  are  not  at  liberty,  however,  to 
Infer  any  Intention  on  the  part  of  the  sureties 
to  i^ve  or  continue  an  indefeasible  guaranty 
to  protect  the  treasurer  for  ail  time  against 
the  loss  of  any  money  which,  as  treasurer,  he 
might  dei)osit  in  the  Chaffee  County  Bank. 
No  aucfa  absolute  agreement  was  entered  Into 
and  there  is  no  language  in  the  instrument 
which  compels  this  construction.  Such  bonds 
are  given  because  of  the  necessities  springing 
from  the  official  positions  which  indlvIdtuUa 
hold,  and  the  absolute  liability  which  they  are 
under  for  the  public  moneys  which  may  come 
into  their  hands.     These  bonds  are  executed 
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partly  because  of  the  exigencies  of  pnbllc 
business,  partly  from  personal  considerations, 
and  from  the  many  diverse  bnt  persuasire  mo- 
tlves  which  influence- human  conduct  under 
such  circumstances.  An  intention  to  become 
a  guarantor  for  all  time  may  not  be  inferred. 
It  Is  totally  contrary  to  the  well-known  gen- 
eral purpose  and  Intentions  of  sureties  on 
this  class  of  obligations,  and  it  may  not  be 
presumed  that  a  re-election  was  in  contempla- 
tion or  in  the  minds  of  the  parties  when  they 
signed  the  bond.  Re-elections  or  re-appoint- 
ments are  far  from  being  certainties  In  pub- 
lic afTairs,  and  the  changed  conditions  which 
result  in  this  Western  country  in  very  short 
periods  of  time  rebut  any  such  expectation. 
Wherever  the  question  has  been  discussed, 
the  courts  have  always  given  great  weight  to 
the  consideration  of  the  time  for  which  the 
party  may  be  boimd,  and  the  estimate  which 
he  is  liable  to  put  on  the  liability  likely  to  de- 
volve on  him  durhig  that  period,  and  his  Ina- 
bility to  know  what  may  be  cast  on  him  at 
some  future  and  later  date.  If  any  other  rule 
were  adopted,  there  would  seem  to  be  no  ne- 
cessity for  an  absolute  continuity  of  the  term; 
but  a  re-election  after  an  interregnum,  and  a 
resumption  of  deposits,  followed  by  a  default, 
would  apparently  revive  the  liability  of  the 
sureties,  and  make  them  guarantors  for  the 
later  deposits,  contrary  to  any  actual  or  ap- 
parent intention  of  the  parties.  Taking  the 
principle  on  which  the  cases  rest,  we  think  It 
may  be  safely  said  that  the  general  construc- 
tion of  the  courts  is  against  this  doctrine. 
Hassell  v.  Long,  2  Maule  &  S.  363;  Mayor  v. 
Dennis,  EL,  Bl.  &  El.  660;  Pep-pln  v.  Cooper, 
2  Bam.  &  Aid.  431;  Insurance  Co.  v.  Clark, 
83  Barb.  196;  Association  v.  Nugent,  40  N.  J. 
Law,  ^15;  Hubert  v.  Mendheim,  64  Cal.  213, 
80  Pac.  633;  Chelmsford  Co.  v.  Demarest,  7 
Gray,  1;  Thomas  v.  Snmmey,  1  Jones  (N.  C.) 
554;  Banner  v.  McMnrray,  1  Dev.  21t). 

The  facts  pleaded  by  the  defendants  con- 
stituted a  good  defense,  and,  if  established, 
would  relieve  the  snretles  from  any  liability 
to  respond  for  the  default  of  the  bank  hap- 
pening after  the  expiration  of  the  term  of 
office  which  the  treasurer  was  filling  when 
the  undertaking  was  given.  The  demurrer 
was  properly  overruled,  and  final  Judgment 
must  be  entered  In  favor  of  the  defendants 
in  error.  The  Judgment  will  be  affirmed.  Af- 
firmed. 


(«  Colo.  A.  641) 

8ATRE-NEWT0N  LUMBER  00.  et  al.  ▼. 
UNION  BANK  OF  DENVER  et  aL 

(Court  of  Appeals  of  Colorado.    Sept  9,  1895.) 

MaoBAKioa'  Luns— Constrdotiox  o*  Cohtbaot— 

SUBOOHTRAOTOBS. 

1.  By  agreement  between  a  contractor  and 
one  for  whom,  and  on  whose  land,  he  was  to 
erect  buildings,  $5,000  was  deposited  in  a  bnnk 
as  an  escrow,  to  be  held  until  the  time  for  filing 
liens  by  subcontractors  should  expire,  when  the 
money  was  to  be  paid  to  the  contractor,  unleaa 
there  should  then  oe  pending  and  onsettled  me- 


chanics' liens  against  the  bnUdlngs,  ta  which 
case  the  bank  sbonld  retain  the  amount  of  sudi 
liens  from  the  fund,  and  pay  over  the  balance 
to  the  contractor  as  the  liens  shonld  be  dia- 
charged.  Hdd,  that  lien  claimants  could  not 
reach  such  fund;  their  sole  remedy  being 
against  the  property. 

2.  A  contractor  turned  over  to  claimants 
certain  building  contracts  which  he  was  unable 
to  complete,  amonx  them  a  contract  with  W., 
claimants  to  manage  the  work,  collect  the  mon- 
ey as  it  became  due,  and  disburse  the  same  for 
materials  and  labor.  W.  paid  die  full  contract 
price  to  claimants,  who  applied  it  to  an  indebt- 
edness to  them  from  the  contractor  on  other 
contracts,  and  subsequently  filed  liens  against 
W.'s  premises  for  materials.  Held,  that  nnder 
Sess.  Laws  1889,  p.  247,  providing  that  claims 
of  subcontractors  shall  not  be  a  lien  on  the 
property  to  any  greater  extent  than  the  indebt- 
edness of  the  owner  to  the  contractor,  claim- 
ants were  not  entitled  to  any  Hen. 

3.  In  the  absence  of  a  statutory  provision 
therefor,  a  subcontractor  in  the  tlurd  degree  is 
not  entitled  to  a  mechanic's  lien. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  Union  Bank  of  Denver  against 
Wlmbush  &  Powell  and  the  Denver  Land  & 
Security  Company,  praying  that  a  certain 
fund  in  the  hands  of  the  latter  be  applied  on 
notes  due  plaintitT.  The  Sayre-Newton  Lum- 
ber Company  and  other  lien  claimants  were 
made  defendants,  and  original  proceedings 
were  thereafter  filed  by  the  Sayre-Newton 
Lumber  Company  for  the  enforcement  of 
mechanics'  liens,  In  which  .answers  and 
cross  complaints  were  filed  by  the  various 
defendants.  The  several  actions  were  con- 
solidated, and  from  the  decree  all  tbe  Ueo 
claimants  bring  error.     Affirmed. 

Reginald  Heber  Smith,  for  plaintiff  In 
error  Sayre-Newton  Lumber  Co.  J.  Warner 
Mills,  for  plaintiffs  in  error  Hallack  Paint, 
OH  &  Glass  Co.,  and  West  Side  Planing  MIO 
Co.     S.  D.  Walling,  for  defendants  in  error. 

THOMSON,  J.  On  May  18,  1889,  W.  E. 
Sweet  contracted  with  Wlmbush  &  Powell 
to  construct  for  them  fifteen  houses  and  one 
stable  upon  lots  situated  In  Berkley,  for 
which  they  were  to  pay  him  $39,506.  Aftei^ 
wards,  on  September  28,  1889,  the  parties 
entered  into  a  supplemental  agreement  con- 
cerning the  same  subject-matter,  as  fol- 
lows: "This  agreement,  made  between  Wil- 
liam E.  Sweet  of  the  first  part,  and  Henry 
A.  Wlmbush  and  Arthur  W.  Powell,  part- 
ners under  the  firm  name  of  Wimbosb  & 
Powell,  of  the  second  part,  supplemental 
to  their  agreement  dated  May  18,  1888.  wlt- 
nessetb:  In  order  to  provide  an  assurance 
to  the  second  party  against  mechanics'  liens, 
it  Is  agreed  that  the  first  party,  at  the  time 
of  receiving  payment  upon  any  building, 
shall  procure  and  deliver  to  the  second  party 
a  waiver  by  the  material  and  labor  men  of 
their  lien,  and  all  right  to  Uen  thereon  ex- 
cept as  to  laborers  or  mechanics  working  by 
the  piece  or  by  the  day,  and  aa  to  them 
he  will  exhibit  his  book,  showing  tbe  psy- 
ment  of  wages.  As  a  further  assurance  it 
la  agreed  that  tHe  $5,000  last  falling  do» 
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onder  said  agreement  of  May  18th  shall, 
wben  due,  be  paid  over  to  the  Denrer  Na- 
tional Bank  as  an  escrow  to  be  held  until 
tbe  time  provided  by  the  law  for  filing  liens 
by  subcontractors  of  all  degrees  shall  have 
■expired.  At  the  end  of  said  period  the  same 
shall  be  paid  over  by  said  bank  to  tbe  said 
party  of  the  first  part,  unless  there  shall  at 
that  time  be  pending  and  unsettled  me- 
chanics' liens  against  one  or  more  of  the 
bnlldings  mentioned  in  said  agreement  In 
ease  there  shall  be  such  unsettled  liens,  said 
Denver  National  Bank  shall  retain  the 
■amount  of  all  such  liens  and  50  i>er  cent, 
additional  from  said  $5,000,  and  pay  over 
tbe  remainder  to  said  Sweet;  and  the  mon- 
eys so  retained  by  said  check  shall  be  paid 
over  to  said  Sweet  as  such  Ijen  and  liens  are 
settled  and  discharged."  On  July  6,  1889, 
Sweet  borrowed  from  the  Union  Bank  of 
Denver  $4,000,  and  on  August  2, 1889,  $2,000, 
to  be  used  in  tbe  construction  of  the  build- 
ings; for  each  of  which  sums,  at  the. time  of 
receiving  it,  he  made  his  note  to  the  bank, 
-due  in  90  days,  with  interest  from  date  at 
10  per  cent.  On  October  17,  1889,  there 
had  been  paid  on  these  notes  sums  aggregat- 
ing $2,104.44.  On  November  7,  1889,  for  the 
purpose  of  securing  the  balance  due,  Sweet 
executed  to  the  bank  the  following  instru- 
ment: "Whereas  I  am  indebted  to  the 
Union  Bank  of  Denver  upon  two  promis- 
sory notes,  both  past  due,  to  tbe  amount  of 
four  thousand  dollars,  with  interest,  and  de- 
sire to  secure  the  payment  thereof,  now  I, 
William  E.  Sweet,  hereby  sell,  assign,  trans- 
fer, and  set  over  to  said  Union  Bank  five 
thousand  dollars,  which  Is  to  become  due  to 
me  from  Wimbu^  &  Powell,  under  my 
Itnilding  contract  with  them,  dated  May  IS, 
1889,  and  set  aside  as  an  escrow  to  be  held 
-and  paid  out  by  the  Denver  National  Bank 
pursuant  to  my  supplemental  agreement 
with  said  Wlmbush  &.  Powell,  dated  Sep- 
tember 28,  1889,  and  this  shall  be  taken  and 
considered  as  my  order  to  said  Wlmbush  & 
■Powell  and  to  the  Denver  National  Bank  to 
pay  over  the  said  moneys  when  payable  ac- 
cording to  the  terms  of  said  supplemental 
agreement,  to  the  said  Union  Bank.  Wm. 
B.  Sweet."  On  November  11,  1889,  Sweefs 
health  having  failed,  so  that  he  was  unable 
to  give  his  personal  attention  to  the  work, 
he  entered  Into  an  agreement  with  the 
Sayre-Newton  Lumber  Company,  by  the 
terms  of  which  he  turned  over  to  the  lum- 
ber company,  for  completion,  certain  uncom- 
pleted contracts,  among  which  was  that  with 
Wlmbush  &  Powell;  the  company  to  con- 
trol and  manage  tbe  work,  collect  the  mon- 
■eys  due  and  to  become  due  on  account  of  It, 
and  disburse  the  same  In  i>ayment  for  such 
material  and  labor  as  had  been  furnished 
and  might  be  necessary  for  the  completion  of 
the  contracts,  including  the  payment  of 
Sweet's  notes  to  the  Union  Bank.  Wlmbush 
&  Powell  had  some  kind  of  an  aereement 
with  the  Denver  Land  &  Security  Company, 


whereby  It  was  to  advance  the  money  for 
the  erection  of  these  buildings;  and  the  mon- 
ey which  was  to  be  paid  into  the  Denver  Na^ 
tional  Bank  in  pursuance  of  the  supplemental 
agreement  between  Sweet  and  Wlmbush  & 
Powell  was  to  be  retained  and  held  by  the 
security  company.  It  is  not  very  material 
what  the  arrangement  was  by  which  this 
company  became  the  custodian  of  the  $5,000, 
Instead  of  the  bank,  because  it  is  entirely 
clear  that  It  was  the  same  fund  which  was 
assigned  by  Sweet  to  the  Union  Bank.  On 
the  17th  day  of  January,  1899,  tbe  Sayre- 
Newttnt  Lumber  Company  filed  in  the  office 
of  the  recorder  of  Arapahoe  county  two  me- 
chanic's lien  statements,  one  against  lots  12, 
13,  and  14,  block  36,  and  the  other  against 
lots  12,  13,  and  14,  block  8,  both  in  Berkley, 
and  upon  which  two  of  tbe  houses  provided 
for  in  Sweet's  contract  with  Wlmbush  & 
Powell  -were  erected.  On  the  20th  day  of 
January,  1890,  the  Hallack  Paint,  OU  & 
Glass  Company  filed  in  the  same  office  its 
mechanic's  lien  statement  against  the  16 
tracts  upon  which  were  the  15  houses  men- 
tioned in  the  contract  On  the  3d  day  of 
February,  1890,  tbe  West  Side  Planing  MUl 
Company  ffied  its  lien  statement  against  two 
of  these  tracts.  Tbe  claim  of  this  company 
was  subsequently  assigned  to  the  Hallack 
Paint  Oil  &  Glass  Company.  On  the  8th  of 
February,  1890,  the  Union  Bank  of  Denver 
filed  its  complaint  against  Wlmbush  &  Pow- 
ell and  the  Denver  Land  &  Security  Com- 
pany, praying  for  a  decree  that  the  amount 
due  upon  Sweet's  notes  be  paid  to  it  out  of 
the  $5,000  which  had  been  assigned  to  It 
and  which  was  in  the  bands  of  the  security 
company.  The  Sayre-Newton  Lumber  Com- 
pany, the  Hallack  Paint,  Oil  &  Glass  Com- 
pany, the  West  Side  Planing  Mill  Company, 
and  other  lien  claimants,  were  made  par- 
ties defendant  to  the  proceeding.  The  Sayre- 
Newton  Lumber  Company  answered  the 
complaint  The  paint  oil  and  glass  com- 
pany and  the  planing  mill  company  Joined 
in  a  cross  complaint  setting  forth  their  re- 
spective lien  claims,  alleging  the  assign- 
ment lyy  the  latter  company  of  Its  claim  to 
the  former,  and  praying  appropriate  relief. 
The  other  lien  claimants  filed  answers  and 
cross  complaints.  On  the  7th  day  of  Mardj, 
1890,  the  Sayre-Newton  Lumber  Company 
commenced  original  proceedings  for  the  en- 
forcement of  its  liens.  In  which  answers  and 
cross  complaints  were  filed  by  the  various 
parties  defendant.  All  these  several  causes 
were  united,  and  the  consolidated  case  was, 
pursuant  to  a  stipulation  among  the  parties, 
referred  to  E.  P.  Harman,  Esq.,  to  try  the 
issues  of  fact  and  law,  and  report  a  finding 
and  judgment  A  trial  was  accordingly  had, 
and  from  the  evidence  adduced  the  referee 
found  that  there  was  due  from  Wlmbush  & 
Powell  $41.60,  and  from  the  Denver  Land  & 
Security  Comi>any  $5,000;  that  the  Sayre- 
Newton  Lumber  Company  was  not  entitled 
to  a  mechanic's  lien  on  either  of  the  tracts 
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embraced  In  its  statement;  and  that  neither 
the  West  Side  Planing  Mill  Company  nor 
the  Hallack  Paint,  Oil  &  Glass  Company  was 
entitled  to  a  mechanic's  lien.  The  referee  al- 
so found  that  none  of  the  other  claimants 
was  entitled  to  a  lien.  The  referee's  judg- 
ment was  that  the  $5,000  and  the  $41.50  be 
paid  Into  court,  out  of  which  should  be  paid 
the  costs  of  reference,  the  amount  due  the 
Union  Bank  and  its  costs,  and  the  costs  of 
the  Denver  land  &  Security  Company;  that 
the  lien  claimants  pay  the  costs  incurred 
by  them  respectively,  and  that  the  Sayre- 
Newton  Lumber  Company  pay  the  residue  of 
the  costs.  The  judgment  of  the  referee  was 
made  the  judgment  of  the  com-t.  From  this 
judgment  the  Sayre-Newton  Lumber  Com- 
pany and  the  Hallack  Pafait,  Oil  &  Glass 
Company  have  prosecuted  error  to  this  court. 
The  first  obj^ion  which  is  made  goes  to 
the  judgment  in  t&vac  of  the  Union  Bank. 
The  source  from  which  this  objection  comes 
precludes  its  consideration.  The  fund  out  of 
which  the  bank's  claim  was  adjudged  was  set 
apart  for  the  protection  of  Wimbush  &  Powell 
against  a  possible  default  of  Sweet  in  the  dis- 
charge of  his  obligation  to  material  men  and 
laborers,  the  consequence  of  which  might  be 
the  incumbrance  of  the  buildings  and  grounds 
•with  mechanics'  Hens.  The  agreement  for 
the  withholding  of  this  money  was  made  aft- 
er an  amendment  to  the  mechiinic's  lien  law, 
which  we  shall  notice  again,  had  gone  Into  ef- 
fect, and  which  provided  that  payments  made 
by  the  owner  tp  the  principal  ccmtractor  be- 
fore the  expiration  of  the  time  within  which 
subcontractors  might  file  their  liens  should  be 
at  his  own  risk,  and  should  not  be  a  set-off 
against  the  claim  of  a  subcontractor  who 
might  perfect  a  lien  In  compliance  with  the 
act.  By  the  terms  of  the  agreement,  if,  when 
the  time  had  elapsed,  no  Hens  were  on  file, 
Sweet  was  entitled  to  the  money.  If  liens 
.were  then,  on  file,  Sweet  was  entitled  only  to 
any  surplus  which  might  remain  after  de- 
ducting the  amount  of  the  liens  and  50  per 
cent.  In  addition.  The  intention  of  the  par- 
ties to  the  agreement  appears  upon  Us  face. 
It  was  to  save  Wimbush  &  Powell  harmless 
in  case  any  fauure  of  Sweet  in  his  payments 
should  result  In  mechanics'  liens  upon  their 
property.  The  Hen  claimants  had  no  interest 
In  this  fund.  Their  rights  were  fixed  by  the 
statute,  and  that  provides  but  one  kind  of  Hen 
available  to  them,  and  but  one  manner  of  en- 
forcing it  The  lien  Is  against  the  real  es- 
tate, and  it  is  enforced  by  a  sale  of  the  real 
estate.  There  is  no  way  by  which  a  party,  in 
ti  proceeding  to  enforce  a  mechanic's  lien,  can 
reach  a  fund.  Bis  sole  remedy  is  against  the 
property.  The  assignment  to  the  bank  was, 
except  as  to  Wimbush  &  Powell,  an  absolute 
transfer  of  the  fund.  It  was  subject  to  a 
right  In  them  to  apply  the  money  In  discharge 
of  mechanics'  liens,  but  it  was  subject  to 
nothing  else.  If  the  fund  was  Improperly 
subjected  to  the  payment  of  the  debt  due 
the  bank,  Wimbush  &  Powell  were  the  only 


parties  having  the  right  to  complain;  and,  as 
they  are  not  complaining,  we  cannot  inquire 
into  the  judgment. 

The  i-ullng  of  the  referee  in  rejecting  the 
sevei'al  mechanics'  liens  of  the  plaintiffs  in 
error  is  next  assailed.  The  two  liens  of  the 
Sayre-Newton  Lumber  Company  will  be  first 
looked  Into.  On  April  18,  1889,  the  mechan- 
ic's Hen  law  of  1883  was  ha  force.  Gen.  St. 
1883,  p.  662.  On  that  day  an  act  of  the  leg- 
islature, amending  this  law,  was  approved, 
and  went  into  effect  00  days  later.  Sesa. 
Laws  1889,  p.  247.  It  made  important  chan- 
ges in  the  law  as  it  then  stood.  It  repealed 
all  acts  and  parts  of  acts  in  conflict  with  it, 
but  provided  that  it  should  not  be  construed 
to  affect  existing  rights.  The  law  of  1883 
was  avaUablc  for  the  purpose  of  protecting 
rights  which  had  accrued  prior  to  the  taking 
effect  of  the  act  of  1889,  but  rights  subse- 
quently acquired  could  be  preserved  and  en- 
forced only  in  conformity  with  the  provisions 
of  the  .hew  law.  By  the  law  as  amended, 
whoever  should  do  work  or  furnish  materials 
for  the  construction  of  an  improvement  upon 
land,  by  contract  with  the  owner,  or  with  the 
principal  contractor  or  a  contractor  under 
him,  was  entitled  to  a  Hen.  The  evidence 
showed  that  there  had  been  paid  to  Sweet, 
before  he  relinquished  the  contract,  about  $17,- 
000,  and  to  the  lumber  company,  after  it  took 
charge,  $17,211.34,  and  that  the  total  amount 
of  its  disbursements  on  account  of  material 
and  labor  was  $13,955.70,  leaving  an  overplus 
in  Its  hands  of  $3,2r)5.64,  out  of  which,  how- 
ever, it  was  entitled  to  $2,005.79,  on  account 
of  material  furnished  In.  the  construction  of 
four  of  the  houses.  Including  the  two  against 
which  It  asserted  liens.  But,  after  making 
this  deduction,  it  stiU  had  $340.85  more  than 
was  due.  Upon  the  face  of  these  figures  the 
claims  for  which  the  Hens  were  filed  had  been 
fully  paid,  and  there  was  nothing  to  support 
a  Hen.  The  argument  by  which  It  is  sought 
to  avoid  .this  conclusion  is  deserving  of  notice. 
It  is,'  In  effect,  as  follows:  The  agreement  be- 
tween the  lumber  company  and  Sweet,  in  pur- 
suance of  which  it  completed  the  contract, 
constituted  it  Sweet's  agent  By  contract 
with  Sweet,  or  with  itself  as  Sweet's  agent  it 
had  furnished  material  for  the  construction  at 
the  buildings.  It  was  therefore  acting  in  the 
double  capacity  of  agent  for  Sweet  and  con- 
tractor imder  Inm.  As  Sweet's  agent  it  col- 
lected the  money  from  Wimbush  &  Powell, 
and  paid  for  labor  and  material  elsewhere 
obtained;  and  as  Sweet's  agent  it  settled 
with  Itself  as  subcontractor,  and  paid  itself 
out  of  the  money  coUected.  It  had  contracts 
with  Sweet  to  furnish  material  for  buUdings 
other  than  those  In  which  Wimbush  &  Powell 
were  interested,  and  \ipon  which  Sweet  owed 
It  money;  and  it  coUected  from  itself,  as 
Sweet's  agent,  the  money  which  had  been  re- 
ceived from  Wimbush  &  Powell  upon  their 
contract  and  paid  it  to  itself  upon  these  other 
contracts,  leaving  its  claims  against  the  four 
housps  of  Wimbush  &  Powell  undischarged. 
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It  'wouM  have  the  right  to  collect  the  money 
dae  upon  these  outside  contracts  from  Sweet 
himself,  notwithstanding  he  received  it  from 
Wimbush  &  Powell;  and,  as  it  was  Sweet's 
agent,  and  stood  In  his  shoes,  it  had  the  same 
'ight  to  collect  the  money  from  itself,  and 
apply  it  in  the  same  way,  without  reference 
to  the  source  from  which  it  was  derived.  The 
reason  why  It  was  entirely  regular  and  proper 
to  proceed  in  this  way  Is  given  thus:  "Under 
ilie  lien  statute  the  owner  pays  the  contractor 
at  his  peril,  for  where  the  money  passes  Into 
I  he  contractor's  hands  it  Is  his.  If  honest,  he 
will  pay  his  subcontractors.  If  he  don't,  the 
owner  must  still  settle  with  them,  for  he  took 
this  risk  under  the  law  when  he  paid  him 
(.ontrary  to  the  statute.  •  •  •  The  rights 
of  this  lumber  company  were  very  different, 
as  his  agent  under  the  assignment,  from  its 
rights  as  a  subcontractor.  Any  money  com- 
ing into  its  hands  as  agent  must  be  disbursed 
by  it  as  he  directed.  The  proof  shows  that 
.the  company  did  receive  from  the  Berkley 
contract  the  sum  of  $3,256.94  In  excess  of  dls- 
ijursements  on  same  contracts,  bnt  it  Is 
shown,  too,  that  Sweet,  being  Indebted  to  it 
on  the  other  six  contracts}  directed  it  to  apply 
8ald  excess  as  s  credit  on  the  amount  owed 
l>y  him  to  the  company  under  the  other  con- 
tracts. By  this  application,  which  he  certain- 
ly had  a  right  to  make  of  his  own  money,  the 
lumber  company  was  not  paid  the  sum  of  $2,- 
1H>5.17,  due  on  four  of  said  houses."  What- 
ever we  may  think  of  this  argument  as  an  ex- 
IH>sitlon  of  the  law,  it  is  certainly  lucid 
enough.  We  can  readily  see  how  it  was  that 
Wimbush  &  Powell,  although  they  fully  paid 
for  all  material  used  In  these  houses,  received 
no  credit  for  their  payments,  but  were  sub- 
jected to  process  to  compel  them  to  pay  the 
amount  over  again. .  Tlie  assumption  of  spe- 
cial directions  from  Sweet  Is  not  sustained  by 
the  evidence.  Without  inquiring  how  closely 
H  court  of  equity  will  scrutinize  a  transaction 
lietween  a  party  as  principal  and  himself  as 
ngent,  where  the  rights  of  others  are  In- 
volved; and  considering  this  as  If  It  had  tak- 
en place  between  Sweet  himself  and  the  com- 
pany, we  shall  proceed  to  Inquire  what  found- 
ation there  is  in  the  statute  for  its  claims.' 
It  is  plain  from  counsel's  language  that  he 
takes  it  for  granted  that  whatever  rights  the 
lumber  company  had  were  governed  by  the 
amendatory  act  of  1889.  He  assumes,  as  a 
proposition  which  is  not  subject  to  question, 
that  Wimbush  &  Powell  paid  the  principal 
contractor.  Sweet,  or  his  agent,  the  lumber 
company,  at  their  own  peril;  and  that  when 
tliey  did  so  they  took  the  risk  of  being  com- 
pelled to  pay  the  money  again  at  the  suit  of 
some  unpaid  subcontractor.  This  idea  Is  evi- 
dently derived  from  the  amendment  of  18S0. 
The  law  of  1883  Is  otherwise.  It  is  not  clear 
from  the  evidence  whether  these  lien  claims 
should  have  been  asserted  under  the  amenda- 
tory or  the  amended  act,  but  It  Is  entirely  cer- 
tain fliat  the  statements  before  us  do  not  con- 
funn  to  the  requirements  of  the  former.   By 


the  terms  of  the  act  of  1889  the  lien  state- 
ment must  set  forth  the  name  or  names  oC 
the  owner  or  owners  of  the  property.  Com- 
pliance with  this,  as  with  any  other,  require- 
ment of  the  law,  is  essential.  Without  it, 
there  is  no  lien.  Neither  of  these  statements 
contains,  or  purports  to  contain,  the  names  of 
the  owners  of  the  property.  The  amendment 
also  provides  that,  in  order  to  preserve  a  lien 
for  work  performed  or  materials  furnished  by 
a  subcontractor,  there  must  be  served  upon 
the  owner  of  the  property,  his  agent  or  trus- 
tee, at  or  before  the  time  of  filing  the  state- 
ment with  the  recorder,  a  copy  of  such  state- 
ment; or.  If  neither  the  owner  nor  an  agent 
can  be  found  In  the  county,  an  affidavit  to 
that  effect  must  be  filed  with  the  statement. 
There  Is  no  allegation  or  pretense  that  any- 
thing of  that  kind  was  done  in  this  case.  The 
act  of  1889  was  therefore  not  complied  with 
in  the  making  of  these  statements,  and  if,  as 
counsel  seems  to  understand,  the  rights  of  tho 
lumber  company  were  governed  by  that  act, 
the  statements  are  worthless,  and  no  lien  was 
acquired  hy  them.  In  form,  however,  ther 
are  In  substantial  conformity  with  the  provi- 
sions of  the  act  of  1883;  and.  If  the  rights  of 
the  lumber  company  accrued  In  time  to  entitle 
It  to  avail  itself  of  that  act.  It  is  by  Its  tem\s 
that  the  relief  to  which  the  company  is  enti- 
tled must  be  measured.  That  law  expressly 
provided  that  claims  of  subcontractors  should 
not.  In  any  event,  be  a  lien  upon  the  property 
to  any  greater  extent  than  the  lndebtednes.i 
of  the  owner  to  the  contractor.  Therefore, 
whatever  the  owner  might,  in  good  faith,  pay 
to  the  contractor,  he  was  entitled  to  credit  fo:- 
as  against  any  subcontractor  who  might  aft- 
erwards assert  a  lien.  The  money  paid  could 
not  be  diverted  into  some  other  channel  tn 
the  prejudice  of  the  owner.  When  the  lum- 
ber company,  as  the  agent  of  Sweet,  received 
full  payment  from  Wimbush  &  Powell  tot  al! 
the  material  furnished  to  their  buildings,  they 
were  to  that  extent  discharged  from  llabHltj"; 
and  If  It  used  the  money  received  In  payment 
of  an  Indebtedness  from  Sweet  to  It  on  ac- 
count of  other  buildings,  and  thereby  lost  Itn 
right  to  liens  upon  them.  It  must  take  the  con- 
sequences. 

The  evidence  showed  that  Wimbush  *: 
Powell  had  paid  the  full  contract  price  fo>- 
the  construction  of  their  buildings,  unless  11 
might  be  the  sum  of  ^1.50.  What  this  debt 
arose  out  of,  whether  it  was  part  of  tho 
originally  agreed  amount,  or  was  Incurred  on 
account  of  something  not  provided  for  by  tlic 
contract.  Is  not  clear.  In  the  as^nment  ot 
errors  and  in  the  argument  it  seems  to  be 
conceded  that  the  contract  price  was  fully 
paid.  The  right  ot  the  lumber  company  to  a 
Judgment  is  throughout  based  upon  grounds 
entirely  different  from  any  failure  of  Wim- 
bush &  Powell  to  pay  the  contractor,  and  no 
objection  is  anywhere  suggested  to  the  dis- 
position made  of  the  $41.50  by  the  referee. 
We  shall  therefore  treat  the  case  as  the  par- 
ties have  treated  it,  and,  concluding  with 
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tbem,  that  there  -was  no  Indebtedness  from 
Wlmbnsh  &  Powell  to  the  contractor  by  vir- 
tue of  the  contract,  we  axe  bound  to  hold 
that,  pursuant  to  the  provisions  of  the  law 
of  1883,  the  lumber  company  was  not  enti- 
tled to  a  lien,  and,  being  entitled  to  none 
under  the  act  of  1889,  the  decision  of  the 
referee  must  be  upheld. 

The  lien  statement  of  the  Hallack  Paint, 
Oil  &  Glass  Company  is  void  upon  its  face. 
It  sets  forth  that  the  lien  is  claimed  on  ac- 
count of  material  furnished  for  the  buildings 
on  the  ground  it  describes  at  the  request  of 
Herman  &  MilUs,  subcontractors.  It  also 
states  that  Hoffman  &  Millis'  contract  was 
with  William  T.  Straughn,  who  was  a  con- 
tractor under  Sweet,  the  principal  contractor. 
The  grade  of  the  paint  company's  contract 
was,  therefore,  three  removes  from  the  prin- 
cipal contract  The  statute  provides  for  the 
acquiring  of  mechanics'  Hens  by  three  classes 
of  persons:  First,  the  original  contractor; 
second,  the  contractor  under  him;  and,  third, 
the  contractor  with  the  subcontractor.  The 
contractor  with  the  principal  contractor  is 
designated  as  a  subcontractor  In  the  first  de- 
gree, and  the  contractor  with  this  subcon- 
tractor is  a  subcontractor  in  the  second  de- 
gpree.  The  statute  allows  a  lien  in  favor  of 
a  subcontractor  in  either  of  these  degrees, 
but  there  it  stops.  The  subcontractor  In  the 
second  degree  is  at  the  bottom  of  the  de- 
scending scale.  A  mechanic's  lien  is  a  crea- 
tion of  the  statute.  Without  a  statute,  there 
is  none;  and  those  persons  only,  in  whose 
favor  the  right  to  Hens  is  given,  can  acquire 
them.  As  shown  by  this  lien  statement,  the 
principal  contractor  was  Sweet,  the  subcon- 
tractor in  the  first  degree  was  Straughn,  and 
the  subcontractors  in  the  second  degree  were 
Hoffman  &  Millis.  The  paint  company  was 
a  grade  lower.  It  was  Just  one  grade  below 
the  last  grade  In  which  the  law  allows  a  me- 
chanic's lien.  At  the  hearing,  counsel  for 
the  paint  company  asked  leave  to  amend  its 
cross  complaint,  so  as  to  make  It  appear  that 
the  company  was  the  owner  of  the  claim  as 
assignee  of  Hoffman  &  Millis,  and  not  as 
contractor  with  them.  This  leave  was  re- 
fused, and  error  is  assigned  upon  the  refusal. 
Amendments  of  pleadings  to  conform  to  the 
proofs  are  permissible,  after  the  evidence  is 
heard,  upon  a  proper  showing  made;  but  the 
amendment  asked  here.  Instead  of  conform- 
ing the  cross  complaint  to  the  proofs,  would 
have  directly  contradicted  them.  It  would 
have  contradicted  the  lien  statements,  and  it 
trould  have. contradicted  the  witnesses.   The 


sworn  testimony  was  that  Hoffman  &.  Minis 
had  a  contract  with  Straughn  to  paint  the 
houses,  and  that  they  procured  the  painting 
material  from  the  Hallack  Paint,  Oil  &  Glass 
Company.  Furthermore,  the  only  claim  which 
Hoffman  &  Millis  could  have  had  was  a  claim 
for  the  work  of  applying  the  paint  to  the 
buildings;  and  an  amendment  showing  the 
assignment  of  that  claim  would  have  been 
the  Introduction  into  the  cross  complaint  of 
a  matter  entirely  foreign  to  the  cross  com- 
plainant's case.  There  are  other  objections 
to  this  lien  statement,— notably  one  that  it 
embraces  16  distinct  and  entirely  separate 
tracts  of  land,— but,  as  It  was  invalid  for  the 
reason  stated,  it  is  unnecessary  to  discoas 
It  further. 

The  West  Side  Planing  MUl  Company  also 
undertook  to  cover  distinct  tracts  with  one 
lien,  but  we  shall  place  our  disposition  of 
that  lien  upon  other  Obvious  grounds.  Waiv- 
ing certain  defects  in  the  cross  complaint,  by 
reason  of  which  thrae  was  a  failure  to  state 
a  cause  of  action,  there  was  no  proof  that 
any  of  the  material  alleged  to  have  been  sold 
was  used  in  the  houses  built  upon  the  land 
covered  by  the  lien,  or  in  either  of  them. 
The  material  was  sold  for  15  houses,  and  the 
amount  charged  against  the  houses  in  ques- 
tion was  simply  the  unpaid  balance  of  the 
entire  bill.  Where  the  material  sold  was 
actually  used  was  not  shown.  It  does  not 
appear  that  any  of  it  went  into  these  particu- 
lar houses.  The  company  released  its  right 
of  lien  upon  aU  the  bouses  except  these,  and, 
for  all  that  was  shown,  the  houses  released 
were  the  only  ones  against  which  a  lien  could 
have  been  asserted.  No  right  whatever  to 
this  lien  was  made  to  appear. 

The  only  remaining  question  artses  upon 
the  disposition  made  of  the  costs.  The  costs 
of  the  Denver  Land  &  Security  Company, 
Wlmbush  &  Powell,  the  Union  Bank,  and  the 
costs  of  reference  were  adjudged  to  be  paid 
out  of  the  ?5,O41.50  deposited  in  court.  There 
was  Judgment  against  the  several  Hen  claim- 
ants for  the  costs  incurred  by  them,  and 
against  the  Sayre-Newton  Lumber  Company 
for  all  the  residue.  The  latter  company  com- 
plains of  this  Judgment  The  only  residue 
was  the  costs  occasioned  by  the  company's 
resistance  to  the  action  of  the  bank,  and  its 
proceeding  to  enforce  its  mechanics'  liens, 
in  both  of  which  judgment  -went  against  it, 
and  the  costs,  of  course,  followed  the  Judg- 
ment. There  Is  no  error  discoverable  In  the 
proceedings  below,  and  the  Judgment  will  be 
afilrmed.     Affirmed. 
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BOARD  OP  TRUSTEES  OF  SCHOOL  DIST. 

NO.  1  T.  WHALBN  et  al. 

(Supreme  Court  of  Montana.     Oct  7,  1895.) 

RB8  JCDICATA— AbSIONMBNT  0»  COKTBiCT— VaUD- 
ITT— BBCOBDINO. 

1.  A  firm  of  contractora  brought  anit  on 
a  building  contract  to  recover  the  amount  due 
thereon,  and  made  a  bank  party  defendant,  al- 
leging that  they  had  assigned  the  moneys  to 
become  du«  under  the  contract  to  the  bank,  as 
collateral  security  for  a  loan.  The  bank  did 
not  appear  in  that  action,  nor  were  its  rights  ad- 
judicated therein.  Edd,  that  the  bank  was  not 
a  necessary  or  proper  party  to  that  action,  and 
was  therefore  not  precluded  from  asserting  its 
lien  in  a  subsequent  action  to  determine  the 
rights  of  the  coniractors'  creditors  in  the  fund 
recovered. 

2.  A  building  contract  providing  that  it 
should  not  be  assigned  by  the  contractors  with- 
out the  consent  of  the  other  party  did  not  pre- 
vent its  assignment  as  collateral  security  for 
a  loan  to  complpte  the  building,  and  especially 
will  the  creditors  of  said  contractors  not  be 
heard  to  question  the  validity  of  said  assign- 
ment. 

3.  The  law  in  relation  to  the  acknowledg- 
ment and  registration  of  chattel  mortgages  u 
not  applicable  to  the  assignment  of  the  moneys 
to  become  due  under  a  building  contract 

Appeal  from  district  court  Lewis  and 
Clarke  county;   William  H.  Hunt  Jndge. 

Action  by  the  board  of  troatees  of  school 
district  Ko.  1  agrainat  Stephen  S.  Whalen 
and  others  to  determine  the  respective 
rifirhts  of  defendants  in  a  certain  fund. 
From  the  judgment  rendered,  certain  de- 
fendants appeal.    Affirmed. 

It  appears  from  the  record  In  this  case  that 
on  the  28th  day  of  August,  1893,  the  de- 
fendants Whalen  &  Grant  recovered  judg- 
ment in  the  district  court  of  Lewis  and 
Clarke  county  against  the  plaintiff  herein 
for  the  sum  of  $24,939.63  and  costs,  upon  a 
contract  theretofore  entered  Into  between 
Whalen  &  Grant  and  the  plaintiff  In  this 
suit  for  the  erection  of  a  schoolhouse  In 
school  district  No.  1.  In  said  suit  Whalen 
&  Grant  made  the  respondent  the  Montana 
National  Bank  a  party  defendant.  Service 
of  summons  against  the  bank  In  that  suit 
was  had  by  serving  the  same  upon  the  as- 
sistant cashier  of  the  bank.  The  bank  made 
no  appearance  in  said  suit  The  default  of 
the  bank  was  entered  in  said  snlt  In  the 
complaint  filed  In  that  salt  the  plaintiffs 
Whalen  &  Grant  alleged  "that  the  said  de- 
fendant, the  Montana  National  Bank,  Is, 
and  was  at  the  times  hereinafter  men- 
tioned, a  corporation,  organized  and  exist- 
ing nnder  the  laws  of  the  United  States  for 
banking  purposes."  The  complaint  was  aft- 
erwards amended,  and  In  their  amended 
complaint  Whalen  &  Grant  alleged:  "And 
that  these  plaintiffs  having  heretofore  as- 
signed as  collateral  security  only  to  the 
defendant  bank  any  and  all  moneys  th^t 
might  be  payable  to  them  tmder  the  terms 
of  said  contract  or  nnder  modifies  tlons 
thereof  or  extras,  of  which  said  assignment 
the  said  defendant  tmstecs  had  received  no- 
tice from  the  defendant  bank  prior  to  the 
V.4lP.no.8— 54 


date  in  this  paragraph  last  above  stated, 
also  demanded  and  requested  of  the  defend- 
ant board  of  trustees  that  they  pay  all  mon- 
eys or  any  moneys  then  due  and  owing 
plaintiffs,  whether  by  reason  of  the  contract 
or  extras,  or  by  way  of  modification  to  the 
defendant  bank  or  to  these  plaintiffs,  butthat 
the  defendant  board  of  tmatees  failed,  neg- 
lected, and  refused  to  pay  any  part  or  por- 
tion of  the  m<Hieys  so  due  and  owing  either 
to  said  bank  or  to  the  plaintiffs."  In  the 
prayer  of  the  complaint  this  language  is 
found:  "And  plaintiffs  further  say  that  said 
defendant,  the  Montana  National  Bank, 
claims  some  Interest  in  the  said  moneys 
songht  to  be  recovered  In  this  action  from 
the  said  board  of  school  tmstees;  and  said 
bank  Is  made  a  defendant  hereto,  and  is 
requited  to  allege  whatever  interest  it  may 
have  therein,  <f  any,  in  ord»  ttiat  the  same 
may  be  settled  or  determined  in  this  ac- 
tion." These  are  the  only  references  in  the 
complaint  to  the  defendant  bank  or  to  any 
interest  it  hos  in  the  said  suit.  Prior  to 
the  rendition  of  the  Judgment  in  said  suit 
some  of  the  defendants  in  this  case  had  at- 
tached Whalen  &  Grant  for  moneys  claimed 
to  be  dne  them,  and  garnished  the  plaintiff 
board  of  tmstees.  Defendants  Atkinson  & 
Miller  and  Toole  &  Wallace,  attorneys  for 
Whalen  &  Grant  in  said  suit  when  said 
Judgment  was  obtained  therein,  filed  liens 
upon  the  Judgment  so  obtained  to  secure  the 
moneys  due  them  as  attorneys  in  that  case. 
After  said  Judgment  was  obtained,  defend- 
ant Marlow,  as  receiver  of  the  said  bank, 
commenced  an  action  against  Whalen  & 
Grant  to  recover  the  sum  of  $12,000,  claim- 
ed to  be  due  him  as  such  receiver  on  ac- 
count of  the  moneys  advanced  by  said  bank 
to  them  to  enable  them  to  carry  out  their 
contract  with  said  tmstees  for  the  building 
of  said  schoolhouse,  claiming  that  said  Wha- 
len &  Grant  bad  assigned  part  of  the  mon- 
eys coming  to  them  from  said  board  of 
school  trustees  for  the  building  of  said 
schoolhouse  to  secure  the  moneys  so  ad- 
vanced by  said  bank.  Thereui)on  this  plain- 
tiff commenced  this  suit  for  the  purpose  of 
determining  the  rights  of  the  several  claim- 
ants to  the  moneys  dne  and  owing  by  it  to 
Whalen  &  Grant,  making  all  the  defendants 
parties  to  this  suit,  having,  by  leave  of  court, 
paid  the  amount  of  said  Judgment  Into  court, 
to  the  end  that  the  conrt  might  order  it 
paid  to  the  parties  entitled  thereto.  The  de- 
fendants all  filed  answers,  setting  up  their 
respective  claims  to  said  moneys,  and  plead- 
ing, all  except  Marlow,  the  judgment  roll  in 
the  case  of  Whalen  &  Grant  against  this 
plaintiff  for  the  purpose  of  showing  that 
Marlow,  as  receiver  of  said  bank,  was  con- 
cluded by  the  judgment  In  said  suit  of  Wha- 
len &  Grant  against  the  trustees.  The  de- 
fendant Marlow  claimed  to  have  the  first 
lien  upon  said  moneys,  nnder  and  by  reason 
of  the  assignments  made  to  the  bank  by 
Whalen  &  Grant  to  sectire  the  sums  of  mon- 
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ey  advanced,  as  stated  above,  to  aid  tbem 
lu  the  erection  of  said  building.  The  de- 
fendants other  than  Marlow  set  up  in  de- 
fense to  Marlow's  claim.  In  their  respective 
pleadings:  (a)  That  the  bank  was  made  a 
party  to  the  suit  of  Whalen  &  Grant  against 
the  board  of  school  trustees  for  the  pur- 
])ose  of  determining  any  claim  It  might 
have  in  and  to  the  moneys  claimed  to  be 
due  by  Whalen  &  Grant  from  the  board  of 
school  trustees,  and  was  personally  served 
with  summons,  and  Its  defanit  was  duly 
entered,  and  the  Judgment  was  rendered 
against  it,  and  that  It  was  estopped  thereby 
from  asserting  any  claim  to  the  moneys  In- 
volved In  this  action,  (b)  That  the  pretend- 
ed conveyances  of  Whalen  &  Grant  to  the 
Montana  National  Bank  were  to  secure  fu- 
ture advances,  without  any  limitation  as  to 
the  amount  or  purpose,  and  that  no  delivery 
was  had  or  possession  taken  of  the  property 
sought  to  be  assigned;  that  no  affidavits  of 
bona  fides  of  the  transaction  were  attached 
to  the  conveyances,  or  acknowledgment  of 
execution  thereof;  and  that  said  conveyan- 
ces, or  certified  copies  thereof,  were  not 
filed  in  the  ofllce  of  the  cleric  and  recorder  of 
the  county  where  Whalen  &  Grant  resided, 
(c)  That,  under  subdivision  8  of  the  contract 
between  Whalen  &  Grant  and  the  board  of 
school  trustees,  no  Interest  iu  the  contract 
could  be  assigned  without  the  written  con- 
sent of  the  trustees  or  the  architect,  Paulson, 
and  that  Paulson  or  the  board  of  trustees 
did  not  consent  to  the  pretended  assign- 
ment That  thereafter  defendant  Marlow 
moved  the  court  to  strike  from  the  other  de- 
fendants' pleadings  ail  allegations  relating 
to  the  matters  set  forth  in  the  foregoing  sub- 
divisions a,  b,  and  c,  which  motion  was  by 
the  court  granted,  and  to  which  ruling  the 
defendants  other  than  Marlow  excepted. 
The  court  decreed  that  defendant  Marlow, 
as  receiver  of  said  bank,  bad,  and  was  en- 
titled to,  the  first  lien  on  the  moneys,  for  the 
sum  of  $13,981.10,  and  the  other  parties  to 
the  various  sums  set  up  In  the  findings,  and 
in  the  order  named.  From  this  order  and 
decree,  the  defendants  other  than  Marlow 
appeal. 

Walsh  &  Newman,  Toole  &  Wallace,  M. 
BuUard,  A.  J.  Craven,  and  T.  O.  Bach,  for 
appellants.    H.  G.  Mclntire,  for  respondents. 

PEMBERTON,  C.J.  (after  stating  the  facts). 
The  appellants  contend  that  there  was  error 
in  the  action  of  the  court  in  striking  from 
their  pleadings  the  allegations  therein  con- 
tained, and  as  set  out  in  subdivisions  a,  b, 
and  c  in  the  statement,  relative  to  Marlow's 
having  been  a  party  to  the  suit  of  Whalen  & 
Grant  against  the  plaintiff  In  this  suit,  the 
entry  of  default  against  him,  and  his  being 
estopped  from  claiming  any  interest  in  the 
moneys  In  dispute  herein  by  reason  of  the 
proceedings  and  default  therein.  This  we  re- 
gard, aa  the  main  question  involved  in  this 


appeal.  We  think  the  bank  was  not  a  nec- 
essary or  proper  party  in  the  suit  of  Whalen 
&  Grant  against  the  plaintiff  herein.  That 
was  a  suit  at  law  to  collect  the  amoant 
Whalen  &  Grant  claimed  to  be  due  and  owing 
them  from  the  board  of  trustees  upon  a  con- 
tract to  build  a  scboolhouse  in  district  No.  1. 
Willie  the  amended  complaint  In  tliat  case 
stated  that  Whalen  &  Grant  liad  assigned 
the  moneys  due  and  to  become  due  to  them 
on  the  contract  with  said  trustees,  and  that 
the  trustees  refused  to  pay  any  part  of  said 
sum,  either  to  them  or  to  the  bank,  and  the 
prayer  of  said  complaint  stated  that  the  bank 
claimed  an  Interest  in  the  matter,  and  asked 
that  the  bank  be  required  to  assert  its  inter- 
est, still  we  think  the  complaint  stated  no 
facts  tliat  required  the  bank  to  appear  and 
claim  an  adjudication  of  any  rights  it  had  to 
the  moneys  claimed  to  be  due  from  the  trus- 
tees to  Whalen  &  Grant  Whalen  &  Grant, 
in  their  complaint,  disclosed  the  interest  or 
claim  the  bank  had  in  the  moneys  claimed  to 
be  due  from  the  trustees  to  them.  They  stat- 
ed that  they  had  asslgrned  this  money  to  the 
bank.  This  was  not  disputed  by  the  trns- 
tees  in  that  suit  No  issue  was  made  that  de- 
manded the  appearance  of  the  bank  to  de- 
fend any  right  involved  in  that  controversy. 
No  adjudication  was  had  or  attempted  in  that 
suit  as  to  any  right  of  the  bank  to  any 
moneys  coming  to  Whalen  &  Grant  from  the 
trustees.  The  suit  was  tried  and  determined 
as  if  the  batik  had  never  been  mentioned  in 
the  pleadings.  Nor  are  we  able  to  see  that 
there  was  any  issue  in  that  case  that  in- 
volved or  could  have  involved  any  right  of 
the  bank.  Whatever  right  the  bank  had  was 
dependent  upon  the  recovery  of  Whalen  & 
Grant  Whalen  &  Grant  had  assigned  to  the 
bank  the  right  to  collect  of  the  trustees,  of 
the  moneys  due  and  to  become  due  on  the 
building  contract,  an  amount  eqiuil  to  tbe 
amount  advanced  by  the  t)ank  to  tbem  to 
enable  them  to  build  the  schoolhouse.  Whal- 
en &  Grant  allege  this  in  their  complaint. 
They  could  not  deny  it  Tiie  trustees  did  not 
controvert  it.  Then  there  was  no  contro- 
versy into  which  the  bank  could  be  drawn. 
There  was  no  controversy  to  which  it  could 
become  a  party.  There  was  no  controversy 
as  to  this  matter  adjudicated  or  determln^ 
in  that  suit  by  the  court,  or  attempted  to  be 
adjudicated  or  determined.  We  think,  there- 
fore, that  the  allegations  of  the  pleadings  of 
the  appellants  which  were  stricken  therefrom 
by  the  court,  as  shown  above,  constituted  no 
defense  to  the  bank's  claim  to  the  moneys  io 
dispute,  and  that  there  was  no  error  in  tbe 
action  of  the  court  in  this  respect  It  la  not 
contended  in  that  suit  that  the  bank  was  a 
real  party  in  interest  to  the  extent  that  it 
q^ould  have  been  a  party  thereto. 

The  Judgrment  entered  in  the  case  of  Wbal- 
en  &  Grant  against  the  school  board  contained 
this  recital:  "The  default  of  the  defendant 
bank  having  been  duly  entered."  There  is 
no  other  reference  to  tbe  bank  in  tbe  judg- 
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otent.  Coonsel  for'  the  appellasta  contend 
tbat,  bj  virtue  of  the  above  recital  in  the 
Jud^ent,  the  rights  of  the  bank  to  the 
moneys  In  tlie  present  suit  were  adjudicated, 
and  tbat  it  is  now  estopped  from  asserting 
any  claim  to  any  part  thereof.  But  the  rights 
of  the  bank  to  the  moneys  owing  to  Wbalen 
&  Giant  from  the  trustees  were  never  even 
attempted  to  be  adjudicated  in  that  suit  No 
issue  was  made  as  to  their  rights  in  that  suit 
The  entry  of  the  deffiult  of  the  bank  was 
not  a  final  judgment  from  which  the  bank 
conld  have  appealed,  even  if  any  rights  It 
bad  had  been  adjudicated  in  the  suit  To 
successfully  invoke  the  doctrine  of  res  ad- 
jndlcata,  and  assert  that  the  bank  is  estopped 
by  the  judgment  in  that  case  from  claiming 
any  right  to  the  moneys  now  in  dispute,  it 
mnst  be  shown  that  such  judgment  was  final 
and  certain  as  to  what  was  adjudicated  and 
determined  by  the  judgment  Freem,  Judgm. 
{  251;  Herm.  Estop.  {{  47,  252;  Ricketaon 
V.  Compton,  23  Cal.  650;  Scotland  v.  East 
Branch  Min.  Co.,  56  Oal.  625;  Russell  y. 
Place,  94  T7.  S.  610.  In  Russell  v.  Place  the 
court  says:  "An  estoppel  must  be  cmtaln 
to  evei7  intent,  and  if,  upon  the  face  of  the 
record,  anything  is  left  to  conjecture  as  to 
what  was  necessarily  Involved  and  deter- 
,  mined,  there  Is  no  estoppel."  But  the  salt 
of  Whalen  &  Grant  being  purely  an  action  at 
law,  It  is  not  certain  by  any  means  that  the 
bank  was  obliged  to  appear  therein  because 
it  was  made  a  party,  and  set  up  a  purely 
equitable  defense.  Honght  v.  Waters,  30  CaL 
310;  Ay  res  v.  Bensley,  32  Cal.  620;  Mc- 
Oreary  v.  Casey,  45  Cal.  128;  Hills  ▼.  Sher- 
wood, 48  Cal.  386. 

The  appeUants  contend  that  the  bank  ac> 
quired  nothing  by  virtue  of  the  assignments 
to  it  by  Whalen  &  Grant  of  the  moneys  com- 
ing to  them  under  the  contract  with  the 
trustees,  for  the  reason  that  the  contract 
itself  provided  that  they  should  not  assign 
any  Interest  therein  without  the  written  con- 
sent of  the  triisteee  or  the  architect  We 
think  the  clause  in  the  contract  under  discus- 
sion did  not  prevent,  and  was  not  Intended 
to  prevent  the  giving  of  orders  by  Whal- 
en &  Grant  on  the  trustees  for  money  due 
thereunder.  It  was  evidently  Intended  by 
this  clause  to  prevent  Whalen  &  Grant  from 
subletting  the  contract,  or  any  part  thereof, 
without  the  consent  of  the  trustees  or  the 
architect  This  clause  was  Inserted  for  the 
protection  of  the  trustees.  They  have  Inter- 
posed no  objection  to  these  assignments.  It 
does  not  now  He  In  the  mouths  of  Whalen 
&  Grant  to  repudiate  these  assignments  after 
having  obtained  thereby  the  bank's  money, 
to  enable  them  to  carry  out  their  contract 
with  the  trustees;  and,  as  the  appellants 
stand  in  the  shoes  of  Whalen  &  Grant  It  Is 
difHcnlt  to  see  how  they  can  assert  rights 
and  defenses  against  the  bank  that  are  not 
allowable  to  Whalen  &  Grant 

Appellants  contend  that  the  assignments 
made  by  Whalen  &  Grant  were  void  as  to 


them,  tecause  they  were  not  acknowledged; 
that  they  contained  no  affidavit  as  to  the  bona 
fides  of  the  parties,  and  were  not  filed  with 
the  clerk  and  recorder  of  the  county  wherein 
Whalen  &  Grant  resided.  This  contention  Is 
baaed  upon  the  theory  that  the  law  in  rela- 
tion to  chattel  mortgages  is  applicable  to  the 
execution  of  these  assignments.  Whalen  & 
Grant  assigned  to  the  bank  sufficient  of  the 
money  coming  to  them  from  the  trustees  to 
pay  the  amount  advanced  by  the  bank  to 
Whalen  &  Grant  to  enable  them  to  carry 
out  their  contract  with  the  trustees,  and,  in 
the  assignments,  authorized  the  bank  to  col- 
lect and  receipt  for  the  same.  At  the  same 
time  they  delivered  the  building  contract  be- 
tween themselves  and  the  trustees  to  the 
bank,  as  collateral  security.  The  most  they 
did  by  these  assignments  was  to  assign  to 
the  bank  the  right  to  recover  that  amount 
of  money  from  the  trustees.  They  assigned 
a  chose  in  action  which  was  defeasible  and 
conditional.  'It  was  not  such  personal  prop- 
erty as  was  capable  of  delivery,  or  of  any 
other  delivery  than  was  made.  We  do  not 
think  this  was  such  personal  property  as  is 
contemplated  by  our  statntes  relating  to  chat- 
tel mortga^^es  of  personal  property.  Jones, 
Chat  Mortg.  f  278,  and  authorities  cited; 
Howe  V.  Jones,  57  Iowa,  138,  8  N.  W.  451. 
and  10  N.  W.  299;  Lawrence  t.  McKenzie 
(Iowa)  55  N.  W.  505. 

There  are  other  errors  assigned,  but  we 
think  the  treatment  above  renders  it  unnec- 
essary to  discuss  them.  With  the  treatment 
above,  they  become  immaterial.  The  Judg- 
ment and  order  appealed  from  are  affirmed. 

DE  WITT,  J.,  concurs.  HUNT,  J.,  having 
tried  the  case  in  the  court  below,  did  sot  sit 
In  the  hearing  of  this  appeaL 


(16  Mont.  395) 
MERCHANTS'  NAT.  BANK  ▼.  GREEN- 
HOOD  et  al. 
(Supreme  Conrt  of  Montana.    Sept  30,  1895.) 

Rebbjlbiko — OMEcrroKs  not  Raised  oir  First 
Hbariko. 
A  rehearing  to  present  error  in  the  en- 
try of  the  judgment  will  be  denied  where  such 
error  is  uFRed  for  the  first  time  on  the  motion 
for  reheflring,  and  the  record  waa  on  file  for 
17  months;  and  the  remittitur  had  been  sent 
to  the  lower  conrt. 

On  motion  for  rehearing.     Denied. 
For  former  opinion,  see  41  Pac.  250. 

PER  CURIAM.  In  this  case  a  motion  for 
rehearing  has  been  filed  and  submitted.  The 
appellants  ask  for  a  rehearing,  in  order  that 
they  may  argue  an  objection  to  the  Judgment 
as  entered  in  the  lower  court  The  objection 
which  they  suggest  to  the  judgment  Is  only 
as  to  a  portion  of  the  same.  This  objection 
is  now  made  for  the  first  time.  The  record 
in  this  case  was  on  file  in  this  court  for  17 
months  before  the  appeal  was  heard.  The 
counsel  filed  briefs  covering  nearly  400  print- 
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ed  pages.  On  the  argument  we  extended  the 
time,  and  gave  counsel  more  than  twice  as 
much  time  for  argument  than  the  rule  prc- 
scribee.  With  all  this  time  which  coun- 
sel had  to  prepare  the  case,  and  with  the 
extraordinarily  voluminous  briefs  tliat  were 
filed,  and  with  the  unusual  time  given  to  the 
arguments,  counsel  never  suggested  that 
there  was  the  slightest  error  in  the  entry  of 
the  Judgment  below.  We  are  not  prepared 
to  say  that  we  would  never  grant  a  rehear- 
ing upon  a  point  that  was  presented  for  the 
first  time  on  the  motion  for  such  rehearing, 
but,  under  the  extraordinary  circumstances 
of  this  case,  we  do  not  feel  that  we  are 
called  upon  to  entertain  the  motion.  The 
point  presented  now  Is  wholly  new,  and  we 
do  not  know  that  it  is  of  great  importance. 
There  has  been  the  amplest  and  the  fairest 
opportunity  for  counsel  to  pi-esent  everything 
upon  which  they  relied.  The  remittitur 
even  was  sent  to  the  lower  court,  under  rule 
15  (36  Pac.  Ix),  and  was  recalled  to  await 
the  determination  of  this  motion.  As  to 
such  matters  this  court  said,  in  Mining  Co. 
v.  Holler,  1  Mont  429:  "A  rehearing  will 
not  be  granted  in  an  equity  cause  after  it 
has  been  remitted  to  the  court  below  to  carry 
Into  effect  the  decree  of  the  court  above  ac- 
cording to  its  mandate."  Ag^in,  the  court 
said  in  Davis  v.  Clark,  2  Mont.  394:  "This 
case  Is  before  us  upon  motion  of  appellant 
f<H:  a-  rehearing.  In  considering ,  the  ques- 
tions which  have  been  submitted,  we  must 
be  governed  by  the  rule  established  in  Min- 
ing Co.  T.  Holter,  1  Mont  432.  The  decisions 
of  this  court  will  not  be  reversed  unless  they 
are  in  conflict  with  a  statute  or  controlling 
decision,  to  which  the  attention  of  the  court 
has  not  been  directed,  or  it  appears  that 
some  question  which  is  decisive  of  the  case 
has  been  submitted  by  counsel,  and  been 
overruled  by  the  court"  In  the  case  of 
Beck  v.  Thompson  (Nev.)  41  Pac.  1,  the  court 
said:  "All  the  points  raised  In  the  petition, 
except  as  to  the  rent,  are  new  matters,  and, 
under  the  decisions  of  a  long  line  of  author- 
ities, they  should  not  be  considered  on  peti- 
tion for  rehearing.  'A  rehearing  in  the  su- 
preme court  will  not  be  granted  in  order  to 
consider  points  not  made  in  the  argument 
upon  which  the  case  was  originally  submit- 
ted.' KeUogg  T.  Cochran,  87  Cal.  192,  25 
Pac  677.  "The  supreme  court  will  not  con- 
sider a  petition  for  rehearing  that  attempts 
to  discuss  the  case  upon  grounds  which  were 
not  presented  In  the  original  argument  or 
discussed  in  its  opinion.'  San  Francisco  v. 
Pacific  Bank,  89  Cal.  23,  26  Pac.  615.  'New 
questions  cannot  be  raised  for  the  first  time 
on  motion  for  rehearing.'  2  Enc.  PI.  &  Prac. 
386,  and  authorities  cited  in  note  1.  "Coun- 
sel are  presumed  to  hare  presented  on  their 
original  argument  all  the  grounds  upon 
which  they  rely  for  the  affirmance  or  rever- 
sal of  the  Judgment  appealed  from.'  Id., 
and  note  2.  We  fully  concur  with  the  above- 
named  authorities.    A  rehearing  is  denied." 


In  the  note  to  2  Enc.  PI.  A  Piac,  cited  by 
the  Nevada  court,  the  author  cites  the  fol- 
lowing cases:  Robinson  v.  Allison  (Ala.)  12 
South.  604;  Bank  v.  Ashmead,  23  Fla.  391.  2 
South.  657,  665;  Jacksonville,  etc.,  Ry.  Co. 
V.  Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  1SS7, 
9  South.  661;  Funk  v.  Rentchler,  134  Ind. 
68,  33  N.  E.  364.  898;  Martin  v.  Mar- 
tin, 74  Ind.  207;  Lawrence  Co.  v.  Hall,  70 
Ind.  477;  Yates  v.  MuUen,  24  Ind.  277; 
Graeter  t.  Williams,  55  Ind.  461;  Rlkhoff  v. 
Machine  Co.,  68  Ind.  388;  Heavenridge  t. 
Mondy,  S4  Ind.  28;  Brooks  v.  Harris,  42  Ind. 
177;  Cramer  v.  City  of  Burlington,  45  Iowa. 
630;  McDermott  v.  Railway  Co.,  85  Iowa. 
180,  52  N.  W.  181;   Dletlin  ▼.  Bgan  (Com.  P1.1 

2  Misc.  Rep.  52,  21  N.  T.  Supp.  6;  Moore  v. 
Beaman,  112  N.  C.  558, 17  S.  E.  976;  Hudson 
V.  Jordan.  110  N.  0.  250,  14  S.  B.  741;  Weld 
r.  Manufacturing  Co.,  84  Wis.  537,  54  N.  W. 
335;  State  t.  Conlter,  40  Kan.  673,  20  Pac. 
526;   Weathersbee  v.   Farrar,  98  N.  C.  255^ 

3  S.  E.  482;  Lovenberg  v.  Bank  (Tet.  Sup.) 
5  S.  W.  810;  Schrlchte  v.  Stlte's  Estate,  127 
Ind.  472,  26  N.  E.  77;  Lawrence  Co.  v.  Hall, 
70  Ind.  469;  Bitting  v.  Ten  Byck,  82  Ind. 
421;  Coleman  v.  Keels,  31  S.  O.  601,  9  S.  B. 
735;  Underwood  v.  Sample,  70  Ind.  450; 
Porter  V.  Choen,  60  Ind.  388;  Railroad  Co. 
v.  Huff,  19  Ind.  315;  KeUogg  v.  Cochran,  87  . 
CaL  192,  25  Pac.  677;  San  Francisco  v.  Pa- 
cific Bank,  89  Cal.  23,  26  Pac.  615;  Farrell  r. 
Phigree,  5  Utah,  530,  17  Pac.  453;  Rogers  ▼. 
Lay  tin,  81  N.  Y.  642;  News  Co.  v.  Wilmarth. 
34  Kan.  254,  8  Pac.  104;  Knoth  v.  Barclay,  8 
Colo.  305,  6  Pac.  924;  Whitehead  v.  Tulane, 
11  La.  Ann.  302;  Broom's  Succession,  14  La. 
Ann.  67.  We  feel  that  It  is  the  proper  prac- 
tice to  deny  this  motion  for  rehearing.  With 
all  the  diligence  and  labor  in  preparing  and 
arguing  this  appeal,  there  is  nothing  whatev- 
er to  indicate  to  us  any  excuse  for  counsel 
not  having  fully  presented  their  points.  We 
heard  counsel  at  length,  we  studied  their 
briefs  at  length,  and  deliberated  over  their 
case  for  many  weeks;  and,  under  all  these 
circumstances,  we  are  now  of  opinion  that 
as  to  this  case  "interest  reipubllcte  at  finia 
Utium  sit"    A  rehearing  is  denied. 


(le  Mont  S74) 

STATE  T.  WHALBY.     (No.  6(51.) 

(Supreme  Court  of  Montana.     Sept  30,  1895.) 

Cbimimal  Law — Horiox  for  Htyr  Tbuj. — Konoa 
— Kktibv. 

1.  Cr.  Prac.  Act  1887,  {  356,  provides  that 
a  notice  of  motion  for  a  new  trial  most  state 
particularly  the  error  upon  which  the  party 
making  the  applipation  relies.  Hdd,  that  a 
notice  of  intention  to  move  for  a  new  trial,  not 
specifying  the  alleged  errors,  was  not  cured 
by  the  contemporaneous  service  and  filing  of  a 
motion  for  a  new  trial,  specifying  said  errors. 

2.  A  Btipnlstion  that  the  bill  of  exceptions 
and  papers  used  on  a  motion  for  a  new  trial 
should  be  allowed  as  a  bill  of  excQ>tiona  on  ap- 
peal, will  not  have  the  effect  of  caring  a  de- 
fective notice  of  motion  for  a  new  trial. 

3.  Irregularities  appearing  on  the  face  of 
a  notice  of  motion  for  a  new  trial  are  not  waiv- 
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«d  br  a  motion  to  strike  it  oat  for  other  reft- 
flona. 

4.  Or.  Pr«c  Act  1887,  {  8M,  proTidea  that 

rn  appeal  any  decision  of  the  court  made  in 
profrress  of  the  case  may  be  reriewed.  MM, 
that  errors  ennmerated  as  grounds  for  a  new 
trial  (section  354)  cannot  be  considered  unless 
they  were  first  called  to  the  attention  of  the  tri- 
«1  court  by  proper  motion  for  a  new  trial. 

5.  Under  Or.  Prac.  Act  1887.  %  345,  subd. 
6,  providing  for  new  trials  when  there  has  been 
any  abnse  of  discretion,  errors  in  refusing  to  or- 
der a  change  of  venue,  and  overruling  challenges 
to  Jurors,  must  be  first  considered  on  a  motion 
for  a  new  trial  before  they  will  be  reviewed  on 
appeal. 

Appeal  from  district  cotirt,  BaToUi  ooonty; 
Frank  H.  Woody,  Judge. 

Dayid  J.  Whaley  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

Marshall  &  Oorbett,  Webster  &  Wood,  and 
Toole  &  Wallace,  for  appellant.  H.  J.  Ha»- 
Icell  and  E.  L.  Knowles,  for  the  State. 

DB  WITT.  J.  This  Is  an  appeal  from  a 
Judgment  convicting  the  defendant  of  the 
crime  of  grand  larceny.  A  notice  of  motion 
for  new  trial  was  served  February  10,  1894, 
and  filed  February  12,  1894.  Another  notice 
of  intention  to  move  for  new  trial  was  served 
June  1,  1884k  and  filed  on  the  same  day. 
Neither  of  these  notices  of  intention  stated 
particularly  the  errws  upon  which  the  party 
making  the  application  relied.  Cr.  Frac.  Act 
1887,  S  356:  State  v.  Black,  16  Mont  143,  38 
Pac.  674;  State  v.  Fry,  10  Mont  407,  25  Pac 
1055.  It  is  conceded  by  the  appellant's  conn- 
fiel  that  these  notices  do  not  contain  such 
particular  speclflcatlon.  Contemporaneously 
with  filing  the  second  notice  of  intention  to 
move  for  a  new  trial,  the  defendant  served 
and  filed  a  written  motion  tor  new  trial. 
While  it  is  conceded  by  counsel  that  the  no- 
tices of  motion  are  insufficient  in  not  specify- 
ing the  particulars,  they  contend  with  great 
earnestness  that  the  motion  for  new  trial 
should  l>e  construed  to  be  a  notice  of  Inten- 
tion to  move.  But  it  is  perfectly  apparent  to 
us,  from  the  record,  that  this  motion  was  not 
intended  to  be  a  notice  of  motion,  for  the 
sufficient  reason  that  a  notice  of  motion  was 
filed  at  the  same  time  that  the  motion  was. 
It  certainly  never  was  the  Intention  of  coun- 
sel to  consider  their  motion  as  a  notice,  when 
in  fact  they  filed  an  independent  notice  upon 
the  very  same  day.  We  cannot  distinguish 
this  case  from  that  of  State  ▼.  Fry,  supra. 
In  the  last-named  case  the  defendant  gave 
a  notice  of  Intention,  without  specifying  the 
particular  errors,  but  stating  that  the  motion 
was  to  be  made  upon  the  grounds  to  be  set 
forth  in  the  motion.  Afterwards  the  defend- 
ant served  and  filed  his  motion  for  new  trial, 
which  specified  every  error  that  was  relied 
upon  by  him.  The  motion  was  denied  by 
the  district  court  on  the  gronnd  that  no  no- 
tice had  been  served.  Page  408,  10  Mont, 
and  page  1056,  25  Pac.  After  citing  the  stat- 
ute (sections  855,  356,  Cr.  Prac.  Act),  the  su- 
Itreme  court.  In  the  Fry  Case,  said:    "The 


statutes  have  designated  the  acts  which  are 
essential  to  the  notice  of  the  intention  to 
move  for  a  new  triaL  The  court.  In  Burton 
T.  Todd.  68  Cal.  485,  9  Pac.  663,  has  said: 
'We  conclude,  therefore,  (1)  that,  as  the  right 
to  move  for  a  new  trial  is  statutory,  It  most 
be  puTBoed  In  the  manner  pointed  ont  by  the 
statute.'  The  appellant  could  not  lawfully 
embody  In  his  motion  for  a  new  trial  the  par- 
ticulars which  should  be  stated  in  his  notice 
of  intention.  The  appellant  has  not  filed  or 
served  a  proper  notice  of  his  intenticm  to 
move  for  a  new  trial,  and  the  Judgment  is  af- 
firmed, and  will  be  executed  as  directed  In 
the  court  below."  It  has  often  been  said  In 
other  decisions  In  this  court  that  appeals  are 
matters  of  statutory  regulation,  and  that 
there  must  be  a  substantial  compliance  with 
the  statute  in  order  to  confer  Jurisdiction  upon 
this  court  Courtright  v.  Berkins,  2  Mont 
404;  Territory  v.  HnniM,  6  Mont  247,  6  Paa 
250;  State  v.  Gibbs,  10  Mont  210,  25  Pac. 
28S;  State  v.  Northrup,  13  Mont  534,  35 
Pac  22&  While  the  facts  in  the  case  of 
State  V.  Black  are  not  wholly  the  same  as 
in  the  case  at  bar,  and  while  State  v.  Fiy, 
above  dted,  is  mure  direct  authority  on  the 
matter  now  before  us,  still  the  following  re- 
marks from  the  Black  Case  are  of  general 
application.  In  that  case  we  said:  "We  can 
see  only  two  courses  for  this  court  to  pursue 
in  this  case,— either  to  follow  the  statute,  and 
disregard  the  defendant's  objection,  now 
made  In  his  argument  for  the  first  time,  that 
the  Instruction  as  to  alibi  was  error,  or  to  dis- 
regard the  statute,  and  establish  a  rule  of 
practlpe  in  contravention  thereto.  But  as 
quoted  from  a  decision  In  the  learned  brief 
of  defendant's  counsel,  'Judex  est  custos  non 
conditor  Juris,  Judicla  exercere  potult  facere 
leges  noD  potest'  And  in  the  case  at  bar  the 
law  Is  as  we  have  quoted  it  from  the  statute; 
and  if  we  are  the  custodians,  and  not  tlfe 
framers,  of  the  law,  there  is  no  course  before 
us  but  to  follow  the  mandate  of  the  statute, 
and  to  hold  that  the  alleged  objectionable  in- 
struction Is  not  now  a  subject  for  review." 
We  cannot  do  otherwise  than  follow  the  au- 
thority of  the  Fry  Case,  and  hold  that  the 
foundation  for  a  motion  for  a  new  trial  was 
not  laid,  owing  to  the  fact  that  a  proper  no- 
tice of  Intention  was  not  served  and  filed. 

It  is  contended  that  there  is  a  stipulation 
made  between  counsel  which  cures  the  ab- 
sence of  a  proper  notice  of  Intention.  We 
are  of  opinion  that  the  stipulation  does  not 
aid  the  appellant,  for  the  reason  that  It  is 
simply  to  the  effect  that  the  bill  of  excep- 
tions and  papers  considered  by  the  court  and 
used  on  motion  for  new  trial,  be  settled,  al- 
lowed, and  considered  as  a  bUl  of  exceptions 
on  appeal.  Whatever  effect  this  stipulation 
may  have,  It  cannot  be  greater  than  to  sim- 
ply present  to  this  court  what  the  district 
court  acted  upon,  and  cannot  In  any  way  be 
considered  as  a  waiver  of  the  absence  of  a 
notice  of  IntentiMi  to  move. 

Again,  It  is  contended  that  the  state's  at 
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torney  waived  the  notice  of  Intention  to 
move,  as  to  some  parts  of  the  same,  for  the 
reason  that  he  appeared  and  moved  to  strike 
out  the  notice  and  the  motion  on  certain 
grounds.  It  Is  contended  by  appellant  that 
the  motion  to  strike  out  tras  directed  at  the 
notice  of  Intention  only  as  to  the  first  four 
subdivisions  of  section  354,  Cr.  Prac.  Act 
1887,  and  was  not  directed  at  the  three  last 
grounds  mentioned  In  said  section.  We  are 
of  opinion  that  this  action  by  the  state's  at- 
torney was  not  a  waiver  of  the  absence  of 
a  sufficient  notice.  As  said  in  Gregg  v.  Gar- 
rett, 13  Mont  13,  31  Pac.  721:  "The  defect 
taken  advantage  of  Is  apparent  In  the  no- 
tice itself,  and  requires  no  other  matter  In- 
serted In  the  record  to  show  tuts  fact  This 
Irregularity  In  presenting  the  motion,  wlth- 
ont  stipulation  or  other  action  amonntlng  to 
a  waiver  of  proper  notice,  may  have  been 
the  very  ground  upon  which  the  trial  court 
denied  the  motion.  White  v.  Superior  Court, 
72  CaL  475, 14  Pac.  87;  Hayne,  New  Trial  & 
App.  fl  14,  145.  And  we  think,  in  the  ab- 
sence of  anything  In  the  recwd  showing  a 
waiver,  the  objection  by  respondent  should  be 
sustained."  It  has  been  held,  on  settlement 
of  statements  on  motion  for  new  trial  or 
bills  of  exceptions,  that  when  a  party  cwnes 
In,  and  by  amendment  or  otherwise  assists 
'  In  making  up  the  record,  that  he  thereby 
waives  certain  defects,  unless  he  objects  to 
the  same,  and  makes  his  objection  part  of  the 
record.  Sweeney  v.  Railroad  Co.,  11  Mont 
34,  27  Pac.  847.  But  In  the  matter  before  ns, 
as  above  noted,  the  defect  in  the  notice  Is 
perfectly  apparent  on  the  face  of  It.  The 
notice  of  intention  Informed  neither  the  coun- 
sel nor  the  court  of  the  particular  errors  re> 
lied  upon. 

Counsel  further  contends  that  If  this  court 
concludes  that  it  will  not  examine  the  mo- 
tion for  new  trial,  still  there  were  errors  up- 
on the  trial  which  may  be  reviewed  at  this 
time  without  any  motion  for  new  trial  made. 
He  cites  us  to  sections  384  and  404  of  the 
Criminal  Practice  Act  of  1887,  which  are  as 
follows: 

"Sec.  384.  An  appeal  to  the  supreme  court 
may  be  taken  by  the  defendant  as  a  matter 
of  right,  from  any  Judgment  against  him, 
and,  upon  appeal,  any  decision  of  the  court, 
or  Intermediate  order,  made  in  the  progress 
of  the  case,  may  be  reviewed." 

"Sec.  401  The  appellate  court  may  reverse^ 
affirm  or  modify  the  Judgment  appealed 
from,  and  may,  if  necessary,  or  proper,  order 
a  new  trial.  In  either  case  the  cause  must 
be  remanded  to  the  court  below,  with  proper 
Instructions  and  the  opinion  of  the  court 
within  the  time,  and  In  the  manner,  to  be 
prescribed  by  rule  of  court" 

It  Is  true  that,  on  appeal  from  the  Judg- 
ment the  supreme  court  In  reviewing  an 
Intermediate  order  or  decision,  has  always 
held  that  an  order  denying  a  new  trial  was 
such  an  order,  and  the  same  was  reviewed 
(Ml  appeal  from  the  Judgment     But  we  are 


of  opinion  that  it  Is  the  Intention  of  ths 
criminal  practice  act  that  the  errors  enumo^ 
ated  in  section  354  shall  be  called  to  the  atten- 
tion of  the  district  court  on  motion  tor  new 
trial,  and  that  that  court  shall  thereby  first 
have  an  opportunity  to  correct  Its  own  errors. 

Appellant's  counsel  now  claim  that  we 
should  review  the  alleged  error  of  the  district 
court  In  denying  the  motion  for  change  of 
venue^  and  the  alleged  error  In  overruling 
challenges  to  Jurors.  But  these  are'  mat- 
ters which  we  think  the  district  court  should 
review  on  motion  for  new  trial.  It  has  long, 
if  not  always,  been  the  practice  In  this  state 
and  territory  that  such  errors  were  so  re- 
viewed first  by  the  district  court  and  tnax 
they  were  then  brought  to  the  supreme  court 
on  appeal  from  the  Judgment  and  thereby 
was  had  a  review  of  the  order  denying  the 
new  trial  The  sixth  subdivlslan  of  section  354 
provides  that  s  new  trial  may  be  granted 
"when  the  court  has  either  admitted  Illegal, 
or  excluded  legal,  evidence;  or  there  has  been 
any  abuse  of  discretion  by  which  the  party 
was  prevented  from  having  a  fair  trial."  A 
party  Is  prevented  from  having  a  fair  trial 
If  the  district  court  abuses  Its  discretion  In 
denying  him  a  change  of  venae  on  the  ground 
of  the  exlstKice  of  undue  Influence  of  the 
prosecutors,  or  prejudice  of  the  inhabitants 
of  the  county  against  the  defendants.  These 
questions  which  the  district  court  passed  up- 
on in  denying  the  moticm  for  change  of  venue 
were  purely  questions  of  fact  The  court 
passed  upon  these  questions  as  they  were 
raised  by  affldavita  Its  decision  was  a  mat- 
ter of  discretion.  If  It  were  abused,  It  could 
be  reviewed  on  motion  for  new  trial. 

We  are  of  opinion  that  the  same  princi- 
ple obtains  in  reviewing  the  action  of  the 
court  in  overruling  challenges  to  Jurors  in 
this  case.  The  challenges  were  Interposed  on 
the  ground  of  the  Jurors  having  formed  and 
expressed  opinions  upon  the  guilt  or  inno- 
cence of  the  defendant  These  were  qne»- 
tions  of  fact  to  be  determined  by  the  district 
court  upon  examination.  The  court  was  the 
trior  of  this  question  of  fact  Cr.  Praa  Act 
1887,  f  288.  If  the  court  erred  in  determin- 
ing these  questions  of  fact  it  was  an  abuse 
of  discretion,  which  could  be  reviewed  on  a 
motion  for  a  new  trial,  under  subdivision  6 
of  section  354. 

As  this  record  Is  befcHW  ns,  we  are  cob- 
strained  to  affirm  the  Judgment  It  is  one  of 
the  cases  which  is  affirmed  with  reluctance, 
for  the  reason  that  we  are  of  opInlMi  that 
there  were  errors  upon  the  trial  of  the  case 
whieh  i»evented  the  defendant  from  having 
a  fair  trial,  and  which  should  have  been 
properly  presented  to  us  for  review.  We  dl»- 
llke  to  animadvert  up<m  the  preparation  of 
appeals  by  counsel,  but  the  fact  is  that  this 
record,  and  the  method  of  proceeding  to  bring 
this  case  before  this  court  is  subject  to  the 
gravest  criticism.  If  errors  occnr  In  the  triai 
of  a  criminal  case.  Involving  the  liberty  of  ■ 
citizen,  as  long  as  the  statute  gives  him  ttia 
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right  ot  appeal  by  conforming  to  Its  provi- 
sions It  Is  a  gi'sat  misfortune  that  such  a  de- 
fendant should  be  deprived  of  a  hearing  by 
reason  of  neglect  to  property  present  his 
case.  These  are  mattes,  however,  which  we 
can  regret,  but  not  remedy.  The  defendant's 
only  recourse  now  Is  to  another  dep*irtmen± 
of  the  government,  to  which  department  we 
commend  a  consideration  of  the  case.  The 
appeal  must  be  dismissed,  which  Is  an  affirm- 
ance of  the  Judgment  (State  v.  Biesman,  12 
Mont.  11,  29  Pac.  534),  and  the  same  is  accord- 
ingly affirmed. 

PEMBEROPN,  O.  J.,  and  HUNT,  J,  con- 
cur.   

as  Mont.  E80) 

STATB  T.  WHALET.     (No.  663.) 
(Supreme  Court  of  Montana.     Sept.  30,  189S.) 

Appeal  from  district  court,  Ravalli  county; 
Frank  H.  Woody.  Judge. 

Clement  P.  Whaley  was  convicted  of  larceny, 
and  appeals.     Affirmed. 

Marshall  &  Corbett,  Webster  &  Wood,  and 
Toole  &  Wallace,  for  appellant.  H.  ^.  Has- 
kell and  E.  L.  Knowles,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  hj  the 
defendant  from  a  judgment  convicting  him  of 
the  crime  of  grand  larceny.  As  stated  by  ap- 
oellant'a  counsel,  preciaely  tbeaame  questions 
of  procedure  are  involved  in  this  case  as  in  the 
case  of  State  v.  Whaley  (just  decided)  41  Pac. 
852.  Therefore,  on  the  authority  of  the  last- 
mentioned  case,  the  judgment  of  the  district 
court  is  affirmed. 

06  Mont.  581) 

STATB  ▼.  WHALEY.    (i-<o.  662.) 

(Supreme  Ck>urt  of  Montana.     Sept.  30,  1S95.) 

Appeal  from  district  court,  Ravalli  county; 
Frank  H.  Woody,  Judge. 

Matthew  L.  Whaley  was  convicted  of  lar- 
ceny, and  appeals.     Affirmed. 

Marshall  &  Corbett,  Webster  &  Wood,  and 
Toole  &  Wallace,  for  appellant.  H.  J.  Has- 
kell Mid  E.  L.  Knowles,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  by  the  de- 
fendant from  a  judgment  convicting  him  of  the 
crime  of  grand  larceny.  As  stated  by  appel- 
lant's counsel,  precisely  the  same  questions  of 
procedure  are  invotred  in  this  case  as  in  the 
case  of  State  v.  Whaley  (just  decided)  41  Pac 
852.  Therefore,  on  the  authority  of  the  last- 
mentioned  case,  the  judgment  of  the  district 
court  is  affirmed. 

(10»  Cat.  160) 

BATES  T.  CORONADO  BEACH  CO.     (No. 

19,570.) 
(Supreme  Court  of  California.     Sept.  23,  1895.) 

COBPOIUTIOirS— CONTBACTS — Fabtnebship  AeB»- 
MBNT— Ultra  Virbs. 
1.  A  finding  that  plaintiff  and  defendant 
entered  into  a  contract  to  deal  in  lands,  and  di- 
vide the  profits  and  losses,  is  not  overcome  by 
evidence  that  defendant's  agents  refused  to 
have  it  reduced  to  writing  till  he  obtained  a  cer- 
tain release,  it  not  being  one  of  the  terms  of 
the  contract  that  it  should  be  reduced  to  writ- 
ing, and  plaintiff  having  paid  to  defendant  his 
contribution  to  ♦he  venture,  and  transferred 
land '  to  the  pei-fcon  designated  by  defendant, 
and  defendant  having  nsed  the  money  to  dis- 
charge obligations  on  the  land,  and  afterwards 
iisposed  of  the  land. 


2.  It  is  not  ultra  vires  for  a  corporation  to 
enter  Into  a  contract  with  an  individual  to  en- 
gage in  a  certain  venture,  profits  and  losses  to 
be  divided  equally  among  them,  where  all  the 
management  of  the  enterprise  is  intrusted  to 
the  corporation. 

3.  The  entering  into  a  contract  bjr  a  cor- 
poration, within  the  apparent  scope  of  its  busi- 
ness, is  a  determination  on  its  part,  conclusive 
against  it,  that  the  contract  was  "essential," 
within  Civ.  Code,  {  354,  empowering  a  corpora- 
tion to  enter  Into  contracts  essential  to  the 
transaction  of  its  />rdinBxy  affairs. 

4.  Though  plaintiff,  in  entering  into  a  part- 
nership agreement  with  defendant,  violated  his 
obligations  to  a  third  person,  defendant  can- 
not for  this  reason  avoid  liability  for  its  share 
of  the  losses,  the  contract  havmg  been  fully 
executed  without  objection  of  audi  third  per- 
son. 

Department  1.  Appeal  from  superior  court 
San  Diego  county;  Oeorge  Puterbaugh, 
Judge. 

Action  by  Frank  E.  Bates  against  the  Cor- 
onado  Beach  Ompany  for  au  accounting  on 
a  partnership  agreement  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Gibson  &  Titus,  for  appellant  C.  L.  Bar- 
ber and  Conklln  &  Hughes,  for  respondent. 

HARBISON,  J.  The  facts  upon  which  the 
plaintiff  seeks  to  recover  are  stated  In  thf 
opinion  upon  the  former  appeal  h»eln 
Bates  V.  Babcock,  95  Cal.  479,  30  Pac.  605. 
Upon  a  retrial  of  the  cause  after  it  had  been 
remanded,  a  nonsuit  was  granted  as  to  the 
defendant  Babcock,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against 
the  appellant  The  court  found  that  the 
plaintiff  and  the  appellant  entered  Into  a 
contract  February  23,  1888,  by  which  It  was 
agreed  that  they  should  purchase  certain 
lands  and  other  property  from  the  Millers, 
sell  the  same,  pay  certain'  debts  and  Incum- 
brances thereon,  and  divide  the  profits  and 
losses  arising  therefrom  equally  between 
them.  This  was  the  main  Issue  upon  the 
trial  In  the  superior  court;  and,  aa  the  evi- 
dence on  behalf  of  the  plaintiff  was  ample 
to  sustain  the  finding,  the  conclusion  of  the 
court  must  be  accepted  as  determinative;  of 
the  issue.  The  conclusion  of  the  court  Is  not 
overcome  by  the  evidence  to  the  effect  that 
Babcock.  who  acted  In  behalf  of  the  appel- 
lant, refused  to  have  the  contract  put  In 
writing  until  the  pUintlff  should  obtain  a 
certain  release  from  the  Millers.  It  was  not 
one  of  the  terms  of  the  contract  between  the 
plaintiff  and  the  appellant  that  It  should  be 
reduced  to  writing  and  signed  by  tbem;  but 
after  they  had  made  the  contract  and  agreed 
upon  its  terms.  Slaughter,  an  attorney,  who 
was  present  at  the  negotiation  offered  to  put 
it  in  writing,  but  Bal)cock  replied  that  he  did 
not  want  a  written  contract  at  that  time. 
Both  of  the  parties  to  the  agreement  imme- 
diately entered  upon  Its  performance,  and 
carried  It  out  according  to  Its  terms.  The 
plaintiff  gave  to  the  defendant  the  $15,000 
which  was  bis  contribution  to  the  venture, 
and  transferred  tbe  title  to  the  land  then 
held  by  him  to  the  person  designated  by  the 
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defendant;  and  the  defendant  disposed  of 
the  money  In  discharging  obligations  npon 
the  land,  and  afterwards  disposed  of  the 
land.  Under  these  circumstances,  it  cannot 
be  held  that  It  was  the  Intention  of  the  par- 
ties that  the  agreement  should  not  be  op- 
erative until  it  had  been  reduced  to  writing, 
or  that  the  omission  to  have  It  formally  exe- 
cuted deprived  the  plaintiff  of  the  rights  ae- 
quired  thereby. 

The  court  was  Justified  lA  finding  that  Bab- 
cock  was  authorized  to  malcc  the  contract  on 
behalf  of  the  appellant  It  was  alleged  in 
the  complaint,  and  not  denied,  that  Babcock 
was  the  president  and  general  manager  of 
the  appellant  cori>oratlon;  and  It  fully  ap- 
peared from  the  evidence  that  he  had  assum- 
ed the  management  and  control  of  the  gen- 
eral business  of  the  appellant  with  full 
knowledge  and  acquiescence  of  Its  officers, 
and  that  at  a  meeting  of  its  stockholders, 
held  subsequent  to  the  making  of  this  con- 
tract, all  of  his  acts  were  ratified  and  con- 
firmed by  them.  Irrespective  of  the  estoppel 
upon  the  appellant  arising  from  the  advan- 
tage derived  by  It  from  the  full  performance 
of  the  contract  oa  the  part  of  the  plaintiff, 
these  facts  make  the  acts  of  Babcock  in  en- 
tering Into  the  contract  binding  upon  the  ap- 
pellant. Crowley  v.  Mining  Co.,  55  Cal.  273; 
McKieman  v.  Lenzen,  66  CaL  61;  Seeley  v. 
Lumber  Co.,  59  Cal.  22. 

It  was  not  ultra  vires  for  the  appellant  to 
enter  Into  the  agreement  with  the  plaintiff. 
The  power  of  a  corporation  to  enter  Into  a 
general  partnership  with  an  Individual  or 
with  another  corporation  is  not  here  involved. 
The  ground  upon  which  this  power  Is  some- 
times denied  is  that  a  partnership  implies 
the  power  of  each,  partner,  under  his  authori- 
ty as  a  general  agent  for  all  the  purposes  of 
the  partnership,  to  bind  the  others  by  his  in- 
dividual acts,  whereas  the  statutes  under 
which  a  corporation  exists  requh-e  its  pow- 
ers to  be  exercised  by  a  board  of  directors, 
and  preclude  it  from  becoming  bound  by  the 
act  of  the  one  who  may  be  only  Its  partner. 
There  Is,  however,  in  the  present  case,  no 
question  of  agency  In  the  management  of 
the  affairs  of  the  corporation.  The  plaintiff 
paid  the  money  to  the  appellant,  and  trans- 
ferred to  its  appointee  the  title  to  the  land, 
BO  that  the  entire  management  of  the  business 
contemplated  by  the  contract  was  intrusted 
to  the  corporation  Itself.  There  Is  no  rule  of 
law  that  will  preclude  a  corporation  from  en- 
tering into  a  contract  with  an  individual 
which  win  have  the  effect  to  carry  out  di- 
rectly or  Indirectly  the  object  of  its  incor- 
Itoratlon,  and  to  provide  in  that  agreement 
that  the  gains  or  losses  of  the  venture  shall 
be  borne  equally  by  both  parties.  Section  334 
of  the  Civil  Code  provides:  "Every  corpora- 
tion, as  such,  has  the  power:  •  •  •  (8)  To 
enter  Into  any  obligations  or  contracts  es- 
sential to  the  transaction  of  Its  ordinary  af- 
fairs, or  for  the  purposes  of  the  corporation." 


•Whether  a  contract  is  "essential"  to  the 
transaction  of  its  ordinary  affairs,  or  for  the 
purposes  of  the  corporation,  is  to  be  deter- 
mined by  the  corporation  or  those  to  whom 
the  management  of  Its  affairs  is  intrusted. 
If  It  is  within  the  apparent  scope  of  Its  or- 
ganization, the  fact  that  the  contract'  has 
been  entered  Into  by  It,  or  by  Its  represent- 
ative, is  a  determination  on  the  part  of  the 
corporation  that  It  to  essential,  and  the  cor- 
poration will  not  be  permitted  thereaftv  to 
question  its  effect  The  appellant  was  in- 
corporated for  the  purpose,  among  others,  of 
selling  or  otherwise  disposing  of  the  lands 
upon  Coronado  Beach,  in  blocks  or  lots.  It 
had  conveyed  the  lots  in  question  to  the 
Millers,  and  held  mortgages  thereon  to  a 
large  amount  The  pboperty  was  incumber- 
ed with  other  liens.  There  was  a  possibility 
that  insolvency  proceedings  would  be  c<Hn- 
menced,  ^ther  by  or  against  the  Millers,  by 
which  the  securities  held  by  the  appellant 
would  be  impaired.  The  real-estate  market 
was  Inactive,  and,  as  was  soon  ascertained, 
was  in  a  falling  condition.  Creditors  were 
pressing  their  claims  against  some  of  the 
property,  and  the  appellant  was  anxious  to 
have  the  property  disposed  of.  In  order  fliat 
It  might  be  freed  from  these  obligations. 
Under  these  circumstances,  it  must  be  held 
that  the  contract  was  not  only  within  the 
scope  of  Its  organization,  and  essential  to 
the  transaction  of  its  ordinary  affairs,  but 
that  it  was  a  prudent  step  on  the  part  of  the 
appellant  for  preserving  the  value  of  the  se- 
curities which  it  had  taken  upon  its  sale  of 
the  lands. 

The  relation  existing  between  the  plaintiff 
and  the  Millers  at  the  time  of  entering  into 
the  agreement  cannot  be  made  by  the  ap- 
pellant a  ground  for  repudiating  its  contract 
with  the  plaintiff.  If  it  be  assumed  that  In 
making  the  contract  with  the  appellant  the 
plaintiff  violated  his  obligation  to  the  Millers, 
that  was  a  matter  for  which  he  was  liable 
to  them  alone,  and  from  which  he  could 'be 
released  by  them.  After  the  contract  be- 
tween the  plaintiff  and  the  appellant  has 
been  fully  executed,  without  any  objection 
on  the  i>art  of  the  MUIers,  the  appellant  can- 
not allege  the  possibility  of  an  objection  on 
their  part  as  a  defense  to  its  liability  for  its 
share  of  the  losses,  any  more  than  it  could 
have  alleged  such  matter  as  a  defense  to  the 
plaintiff's  claim  for  his  share  of  the  profits, 
if  there  had  been  any  profits  realized  from 
the  ventnrp. 

Several  rulings  of  the  court  during  the 
progress  of  the  trial  are  assigned  as  error,  but 
none  of  them  seem  entitled  to  any  extended 
consideration,  nor  could  a  different  ruling 
upon  the  respective  matters  have  changed 
the  conclusion  of  the  court  The  JuQgment 
and  order  are  affirmed. 

■We  concur:  GAROUTTH,  J.;  VAN  PLHET. 
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GAKBERINO  r.  ROBERTS.     (No.  18,326.) 
<Sapreme  Court  of  CaUfornia.     Sept  12,  1885.) 

CONTHAOT  TO  CONTET  LaNO — BBBAOH. 

A  conveyance  of  land  to  a  third  person 
by  one  bound  by  an  executory  contract  to  con- 
vey it  to  another  at  a  future  date  is  not  a 
breach  of  such  contract,  and  does  not  entitle 
such  other  to  treat  the  contract  as  abandoned 
before  the  time  of  performance  arrives. 

Department  1.  Appeal  from  superior  coart, 
Fresno  county;   J.  R.  Webb,  Judge. 

Action  by  G.  B.  Garberlno  against  James 
Roberts  for  breach  of  contract  to  convey 
land.  From  a  Judgment  for  defendant, 
plalntlCF  appeals.    Affirmed. 

W.  D.  Grady  and  James  Gallagher,  for  ap- 
pellant.    Frank  H.  Short,  for  respondent 

VAN  FLEET,  J.  A  general  demurrer  was 
sustained  to  the  complaint,  and,  plaintiff 
electing  not  to  amend,  judgment  was  entered 
dismissing  his  action,  from  which  he  ap- 
peals. 

The  action  was  to  recover  back  the  flrst 
Installment  paid  under  an  executory  con- 
tract for  the  gale  of  land,  and  damages  for 
the  breach  of  said  contract  by  defendant 
The  material  averments  of  the'  complaint  are 
that  plaintiff  and  defendant,  on  the  9th  day 
of  November,  1891,  entered  into  a  contract, 
whereby,  in  consideration  of  the  payment  by 
plaintiff  of  $200  down  and  $400  to  be  paid  in 
one  and  two  years  thereafter,  with  interest, 
defendant  sold  and  agreed  to  convey  to 
plaintiff  a  certain  lot  in  the  town  of  Fresna 
That  at  the  time  of  the  execution  of  the 
contract  defendant  was  the  owner  of  the  ti- 
tle In  fee  of  the  lot  to  be  conveyed,  but 
thereafter,  on  the  25th  day  of  January,  1892, 
and  before  the  date  at  which  said  contract 
was  to  be  performed,  defendant,  without  the 
knowledge  and  against  the  will  and  consent 
of  the  plaintiff,  conveyed  the  said  lot  by 
grant  to  a  third  party;  and  did  thereby,  as 
it  is  alleged,  "place  without  and  beyond  his, 
the  said  defendant's,  power  the  fulfillment 
and  performance  of  the  covenants,  condi- 
tions, and  aRreements  on  his  part  to  be  ob- 
served and  performed,"  by  reason  of  which 
plaintiff  "elects  to  rescind  said  agreement." 
The  only  question,  of  course,  is  whether  the 
complaint  states  a  cause  of  action,  and  this 
<luestlon  depends  upon  the  further  one 
whether  the  facts  plead  show  a  breach  of 
the  alleged  contract  of  sale  by  defendant. 
The  sole  ground  relied  upon  as  constituting 
such  breach  is  the  conveyance  of  the  lot  by 
the  defendant  to  a  third  party  pending  his 
contract  with  the  plaintiff  to  convey  to  the 
latter,  the  plaintiff's  contention  being  that 
the  defendant,  by  conveying  away  his  title, 
put  it  absolutely  without  his  power  to  fulfill 
his  contract  with  plaintiff,  and  thereby  gave 
plaintiff  an  immediate  right  of  action  for  re- 
scission. There  is  no  question  but  that, 
where  a  party,  having  contracted  to  do  a 
thing  upon  a  given  day,  before  the  day  of 


performance  arrives  repudiates  his  contract, 
or  voluntarily  puts  it  out  of  his  power  to 
perform,  the  other  party  to  the  contract  may 
treat  it  as  rescinded,  and  bring  his  action 
for  the  breach  immediately  and  without 
awaiting  the  stipulated  day.  But  the  ques- 
tion here  is  whether  the  mere  fact  that  de- 
fendant conveyed  the  lot  under  the  clrcum- 
stances  alleged  had  the  effect  to  put  It  with- 
out his  power  to  perform  at  the  future  date 
agreed  upon,  since  it  is  not  allied  that  de- 
fendant haa  repudiated  his  contract,  or  .re- 
fused to  carry  it  out,  imless  the  fact  of  con- 
veying the  lot  to  another  Is  the  legal  equivsr 
lent  of  such  repudiation.  In  Joyce  v.  Sba- 
fer,  9T  Cal.  335,  32  Pac.  320,— a  case  of  pre- 
cisely the  same  character  as  the  present,— it 
was  held  that  the  conveyance  by  the  vendor 
of  the  land  contracted  for  to  a  third  party 
before  the  time  for  performance  of  the  c<mi- 
tract  of  sale  is  not  a  breach  of  that  con- 
tract, and  does  not  entitle  the  purchaser  to 
treat  the  contract  as  abandoned  or  rescinded 
before  the  time  of  performance  arrives. 
"One  may  sell  land,"  say  the  court  in  that 
case,  "which  he  does  not  own,  and  yet  be 
able,  -  when  the  time  of  performance  ar- 
rives, to  furnish  a  good  title.  In  the  mean- 
time the  purchaser  would  not  be  at  liberty 
to  disaffirm  the  contract  on  the  ground  that 
then  the  vendor  was  unable  to  make  a  good 
title.  It  would  be  incumbent  upon  him  to 
offer  to  perform,  or  to  show  that  at  the  time 
of  performance  the  vendor  could  not  furnish 
the  title."  And  in  Shively  v.  Water  Co.,  09 
Cal.  250,  33  Pac.  848,— another  action  of  like 
character  and  purpose,— it  is  said:  "Rescis- 
sion or  abandonment  of  the  contract  by  de- 
fendant gives  plaintiff  his  cause  of  action, 
but  a  transfa:  of  the  land  to  third  parties  of 
Itself  does  not  constitute  such  abandonment 
or  rescission.  It  does  not  necessarily  follow 
from  such  transfer  that  defendant  has 
placed  It  out  of'  his  power  to  comply  with 
the  terms  of  the  contract  Such  transfer 
creates  no  breach  of  the  contract.  Non  con- 
stat but  plaintiff's  rights  were  expressly  re- 
served by  its  terms.  Defendant,  as  yet,  has 
not  defaulted,  and  might  not  suffer  default 
when  the  balance  of  the  purchase  price  was 
tendered  and  a  deed  demanded;  and  the 
plaintiff  is  not  entitled  to  recover  the  money 
paid  until  he  shows  the  default  of  the  de- 
fendant This  question  was  directly  pre- 
sented In  Joyce  v.  Shafer,  97  Cal.  335t  32 
Pac.  320,  and  It  was  there  held  that  a  con- 
veyance by  the  vendor  was  not  a  breach  of 
the  contract,  and  a  demurrer  was  sustained 
to  the  complaint  for  that  reason.  We  are 
entirely  satisfied  with  the  principle  laid 
down  In  that  case." 

The  facts  alleged  in  the  case  at  bar  make 
a  case  not  distinguishable  in  principle  from 
the  foregoing.  It  is  true  that  in  this  case 
the  plaintiff  alleges  that  the  act  of  the  de- 
fendant in  conveying  the  lot  put  it  abso- 
lutely out  of  his  power  to  perform  his  con- 
tract, but  that  is  a  mere  legal  conclusion. 
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drawn  from  the  antecedent  facts,  and  In  no 
way  strengthens  or  adds  to  the  facts  npon 
which  It  Is  predicated,  and  which  we  have 
seen  do  not  warrant  snch  conclusion.  Nor 
does  the  fact  that  In  both  Joyce  v.  Shafer  and 
In  Shlvely  v.  Water  Co.,  supra,  the  plaintiff 
himself  was  In  default  In  his  payment  toe 
the  land  essentially  distinguish  those  cases 
from  the  one  at  bar  as  to  the  point  here  In- 
volved. Although  the  plaintiff  here  is  not 
himself  in  default,  he  cannot  recover  unless 
he  shows  a  state  of  facts  putting  the  de- 
fendant in  default;  and  this  the  facts  al- 
leged do  not  do.  Plaintiff  treated  the  de- 
fendant's conveyance  as  a  rescis-sion  of  the 
contract,  and  brought  his  action  at  once, 
without  waiting  for  the  day  of  perform- 
ance provided,  whereas.  In  order  to  put  de- 
fendant In  the  wrong.  It  was  Incumbent 
upon  him  to  await  the  time  of  performance 
provided  in  his  contract,  and  thereupon 
make  his  tender  of  performance  and  demand 
his  deed.  We  think  the  demurrer  was  prop- 
erly sustained,  and  the  Judgment  is  affirmed. 

We  concur:    HARRISON,  J.;  GAROUTTE, 


(5  Cal.  Unrep.  150) 

WELLS  v.  SNOW  et  al.     (No.  18,419.) 

(Supreme  Court  of  California.     Sept  20,  1895.) 

NossriT — Rbview  of  Evidenck— New  TRtAi» 

1.  Where  there  is  evidence  to  sustain  a  ma- 
terial issue  for  plaintiff,  a  motion  for  a  non- 
suit is  properly  denied. 

2.  A  finding  of  fact  by  the  court  will  not  be 
disturbed  where  there  is  a  substantial  conflict 
in  the  evidence. 

3.  Newly-discovered  evidence,  merely  cumu- 
lative in  character,  is  not  ground  for  a  new  trial. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
J.  R.  Webb.  Judge. 

Action  by  B.  C.  Wells  against  W.  N.  Snow 
and  another.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendants 
appeal.     Affirmed. 

G.  C.  Freeman  and  P.  H.  Short,  for  appel- 
lants.    George  B.  Graham,  for  respondent. 

SEARLS,  C.  This  action  Is  brought  to  re 
cover  $400,  for  so  much  money  alleged  to 
have  l)een  had  and  received  by  the  defend- 
ants for  the  use  of  plaintiff.  Plaintiff  had 
Judgment  for  $350,  interest,  and  costs,  from 
which  Judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial,  defendants  ap- 
peal. On  the  2d  day  of  September,  1802, 
W'.  N.  Snow  and  Mrs.  W.  N.  Snow,  his  wife, 
as  parties  of  the  first  part,  entered  Into  a 
written  agreement  with  B.  C.  Wells,  the 
plaintiff  and  respondent  herein,  by  the  terms 
of  which,  in  consideration  of  $13,000,  they 
agreed  to  sell  to  said  Wells  a  certain  tract 
of  land  and  certain  personal  property  there- 
on situate.  In  Fresno  county,  Cal.,  payments 
to  be  made  by  said  Wells  as  follows:  $400 
down,  the  receipt  of  which  is  acknowledged; 


$4,000  on  or  before  January  1,  1893,— posses- 
sion to  be  given  to  Wells  upon  said  payment 
of  $4,000.  The  residue  of  the  payments  were 
to  be  made  as  follows:  $2,600,  January  1, 
1894;  $3,000,  January  1,  1895,  and  $3,000  on 
January  1,  1890,— with  Interest  on  all  de- 
ferred payments,  except  that  of  January  1, 
1893,  at  8  per  cent,  per  annum.  B.  C.  Wells 
failed  to  pay  the  sum  of  $4,000  on  the  1st  of 
January,  1893,  and  has  never  paid  or  offered 
to  pay  any  portion  of  the  purchase  price  of 
the  land  except  said  sum  of  $400  paid  at  the 
date  of  the  contract. 

This  action  Is  brought  upon  the  theory  that 
the  contract  was  rescinded  by  agreement  of 
the  iHirtles,  and  hence  that  the  action  will  lie 
against  defendants  for  money  had  and  re- 
ceived by  them  for  the  use  of  plaintiff.  Tbe 
answer  denied  all  the  allegations  of  the  com- 
plaint; set  up  the  agreement  to  convey,  the 
failure  of  plaintiff  to  make  payment  or  to 
comply  with  the  terms  of  the  contract,  and 
averred  their  willingness  and  readiness  to 
comply  with  all  the  terms  and  conditions 
thereof;  set  up  a  counterclaim  for  $400  on 
account  of  goods,  wares,  and  merchandise 
sold  and  delivered  to  plaintiff  by  the  defend- 
ants; and,  by  way  of  cross  complaint,  set 
out  the  contract,  averred  the  breach  thereof 
b^  plaintiff,  averred  their  readiness  to  com- 
ply, and  averred  damages  in  the  sum  of  $2,- 
000,  etc.  The  cause  was  tried  before  the 
court,  without  the  intervention  of  a  Jury.  At 
the  trial  the  only  question  of  any  importance 
litigated  related  to  the  Issue  of  the  rescission 
of  the  contract;  and,  upon  the  close  of  plain- 
tiff's testimony,  defendants  moved  for  a  Judg- 
ment of  nonsuit,  which  was  denied,  and  the 
ruling  Is  assigned  as  error. 

There  Is  no  claim  of  the  failure  of  title,  of 
fraud  or  mistake,  or  any  other  cause  enti- 
tling plaintiff  without  the  concurrence  of  de- 
fendants to  rescind  the  contract  That  the 
plaintiff  was  unable  to  make  and  failed  to 
make  the  payment  of  $4,000  due  In  January, 
1803,  Is  admitted  by  all  the  testimony,  and 
that  the  defendants  were  In  no  wise  In  de- 
fault la  equally  clear.  The-  whole  case,  there- 
fore, turns  upon  the  question  as  to  whether 
or  not  there  was  an  agreement  or  consent 
on  the  part  of  the  defendants  that  the  con- 
tract should  be  rescinded.  The  finding  of 
the  court  Is  "that  on  tlie  2d  day  of  January, 
1893,  said  plaintiff  and  said  defendants  did 
mutually  agree  to  abandon  and  rescind  said 
contract,  and  all  of  said  parties  have  from 
hence  hitherto  treated  said  contract  as  aban- 
doned and  rescinded;  but  said  $400,  nor  any 
part  thereof,  has  ever  been  returned  or  re- 
paid to  plaintiff  by  said  defendants  or  any 
other  person."  There  was  some  evidence  on 
the  part  of  plaintiff  going  to  sustain  the  issue 
as  to  rescission  of  the  contract  The  motion 
for  a  nonsuit  was  therefore  properly  denied. 

The  evidence,  taken  as  a  whole,  upon  the 
question  of  rescission,  is  not  altogether  sat- 
isfactory; but,  as  It  involved  a  substantial 
conflict,  we  are  not  at  liberty  to  Interfere 
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with  the  action  of  the  court  below  by  setting 
aside  the  finding. 

The  newly-discovered  evidence,  as  disclosed 
by  the  affidavit  of  L.  B.  Walker,  Is  contra- 
dicted by  the  aBldavit  of  the  plaintiff,  and,  U 
not  so  contradicted,  Is  cumulative  to  the  tes- 
timony adduced  at  the  trial,  and  hence  does 
not  call  for  a  reversal. 

The  judgment  and  order  appealed  from 
should  be  affirmed. 

We  concar:    BELCHER,  0.;   HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


<I0»  Oal.   130) 

BRBMNBR  v.  LEAVITT  et  al.     (No.  18,427.) 
(Supreme  Ck>ttrt  of  California.     Sept  17,  1895.) 

ACCODKTING  BT    PARTNERSHIP  —  PlEADINO  —  Db- 

MDRKER. 

1.  A  complaint  in  an  action  for  a  partner- 
ship accounting,  allegin;;  the  nonpayment  to 
the  plaiii+'*T  of  ?1,000  which  it  was  agreed  the 
firm  shoiJJ  pay  him,  profits  made  by  defendants 
by  devotiug,  in  violation  of  their  agreement,  a 
large  part  of  their  time  to  other  business,  and 
the   consequent  loss   to  the   firm,   money   and 

VDperty  advanced  by  plaintiff  personally  for 
use  of  the  firm  for  which  he  has  not  been  reim- 
bursed, states  a  single  cause  of  action. 

2.  Immaterial  matter  alleged  in  a  plead- 
ing cannot  be  reached  by  demnrrer. 

Department  1.  Appeal  from  Superior 
court,  Lassen  county;   W.  T.  Hasten,  Judge. 

Action  by  C.  T.  Bremner  against  B.  H. 
Leavitt,  William  Bremner,  and  V.  B.  Wood- 
son for  an  accounting  and  winding  np  of  a 
coiwrtnership.  From  a  Judgment  for  de- 
fendants,  plaintiff  appeals.    Reversed. 

Spencer  &  Raker,  for  appellant.  F.  C. 
Spencer,  Goodwin  &  Goodwin,  and  Shinn  & 
Shlnn,  for  respondents. 

VAN  FLEET,  J.  Defendants  Bremner 
and  Woodson  demurred  to  the  complaint, 
and  their  demurrers  were  sustained.  Plain- 
tiff refused  to  amend,  and  a  Judgment  of 
dismissal  was  entered  against  him,  from 
which  he  appeals. 

The  demurrers  were  improperly  sustained. 
The  action  is  tor  an  accounting  and  winding 
up  of  the  affairs  of  a  copartnership.  The 
demurrers  were  upon  several  grounds,  but 
the  only  ones  that  seemed  to  be  Insisted  up- 
on are  that  the  complaint  is  uncertain;  tlmt 
several  causes  of  action  are  improperly  unit- 
ed; and  that  the  complaint  contains  several 
causes  of  action,  not  separately  stated;  and 
it  was  upon  the  latter  ground,  as  evidenced 
by  the  order  of  the  court  below,  that  the 
complaint  was  held  bad.  But  the  complaint 
Is  not  amenable  to  either  of  the  objections 
made.  In  our  Judgment,  it  states  but  one 
cause  of  action,  and  is  free  from  uncertain- 
ty. It  states  various  different  matters  and 
transactions  between  the  several  members 
cf  the  partnership  as  to  which  an  accounting 


Is  asked,  but  they  are  all  matters  relating 
to  and  growing  out  of  the  partnership  relar 
tlon  of  the  parties,  and,  taken  together,  con- 
stitute but  a  single  cause  of  action.  While 
they  are  separate  and  independent  matters 
In  the  sense  that  they  are  varied  and  dif- 
ferent in  character,  they  are  not  separate 
causes  of  action,  but  integral  parts  of  one 
and  the  same  cause.  Respondents  have 
very  evidently  fallen  into  confusion  as  to 
what  constitutes  a  separate  cause  of  ac- 
tion in  such  a  case.  It  is  alleged,  for  in- 
stance, among  oth»  matters  for  which  an 
accounting  is  prayed,  that  at  the  time  of 
the  formation  of  tlie  partnership  it  was 
agreed  that  the  firm  should  pay  to  plaintiff 
the  sum  of  |1,000,  with  interest,  etc.,  which 
has  not  been  paid;  that  the  defendants  Lea- 
vitt &  Woodson  have  foiled  to  devote  their 
time  and  services  to  said  partnership  busi- 
ness as  agreed,  by  reason  of  which  the  busi- 
ness of  said  partnership  has  suffered  loss 
and  damage,  and  that  said  defendants  have 
devoted  all  th^r  tlmie  and  energies  to  other 
enterprises,  in  which  they  have  made  large 
profits,  for  which  they  should  be  required  to 
account  to  said  partnership;  that  plaintiff 
has  personally  paid'  debts  of  said  partner- 
ship, for  which  he  has  not  been  reimbursed; 
and  that  he  has  furnished  personal  property 
to  said  partnership,  for  which  he  has  not 
been  paid.  These  matters,  and  others  of  a 
like  nature,  are  regarded  and  characterised 
by  respondents  as  "a  complete  jumble  of 
causes  of  action."  It  is  perfectly  obvious 
that  they  do  not  constitute  separate  and 
distinct  causes  of  action.  They  are  proper 
raatters  to  be  alleged  as  grounds  for  an  ac- 
counting between  the  partners,  but  they  are 
all  parts  of  the  same  general  subject-matter, 
and  constitute  but  one  general  cause  of  com- 
plaint. It  was  perfectly  competent  for  the 
partnership  to  assume  and  promise  to  pay  to 
plaintiff  the  indebtedness  of  a  thousand  dol- 
lars, alleged,  and  in  that  event  it  became 
an  obligation  of  the  partnership,  for  which 
plaintiff  is  entitled  to  an  accounting.  Her- 
man V.  Paris,  81  Cal.  626,  22  Pac.  971.  The 
Code  provides  that  a  general  partner,  who 
agrees  to  give  his  personal  attention  to  the 
business  of  the  partnership,  may  not  eng;ige 
in  a  business  which  gives  him  an  Interest 
adverse  to  that  of  the  partnership,  or  pre- 
vents him  from  giving  to  the- business  of  the 
partnership  the  degree  of  attention  which 
would  be  advantageous  to  it,  and  that  a 
partner  violating  this  obligation  may  be  call- 
ed upon  to  account  to  the  partnership  for 
the  profits  of  such  adverse  business.  Civ. 
Code,  §§  2435-2438.  It  was,  therefore,  prop- 
er for  plaintiff  to  allege  the  violation  by  de- 
fendants of  their  obligations  in  this  regard 
as  one  of  the  grounds  of  his  action,  and 
upon  which  he  desired  an  accounting;  and 
the  fact  that  the  breach  of  this  obligation 
by  the  defendants  resulted  in  damages  to 
the  plaintiff  does  not  constitute  it  a  sep- 
arate cause  of  action  at  law  for  damages. 
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as  contended  by  respondents.  Snch  dam- 
ages are  but  an  incident  of  the  general  cause 
of  action  assigned.  Partners  cannot  sne  one 
another  at  law  for  any  breach  of  the  dnties 
or  obligations  arising  from  that  relation. 
This  can  only  be  done  In  chancery  by  asking 
a  dissolution  and  accounting,  and,  if  dam- 
ages accrue  from  any  cause  in  such  ptoceed- 
Ing,  they  must  be  adjusted  by  some  appro- 
priate method  in  that  tribunal.  Stone  t. 
Fouse,  S  Cal.  292.  Equity  does  nothing  by 
halves,  but  gives  full  relief  in  snch  cases. 
When  it  undertakes  to  adjust  the  differ- 
ences between  partners,  it  adjusts  them  all. 
"The  whole  subject-matter  In  controversy 
between  the  parties,  which  Includes  all  the 
partnership  transactions  of  each  and  all  the 
partners.  Is  the  subject  of  the  adjudication; 
and  the  account  and  decree  must  include  all 
these  matters,  and  leave  nothing  open  for 
future  litigation  or  controversy.  Equity  will 
not  adjudicate  causes  piecemeal."  Griggs 
T.  Clark,  23  Cal.  427.  The  same  general 
considerations  apply  to  the  other  matters 
alleged.  It  is  not  only  proper,  but  neces- 
sary, to  set  forth  In  such  an  action  all  the 
transactions  of  the  firm  and  its  members 
sought  to  be  Included  in  the  accounting; 
however  varied  in  their  nature,  and,  taken 
as  a  whole,  they  go  to  make  up  and  con- 
stitute the  plaintiff's  cause  of  actlcMi.  It 
may  be  that  some  of  the  matters  alleged  are 
not  relevant  or  material  to  the  cause  of  ac- 
tion stated,  and  do  not  tend  to  constitute 
proper  subject-matter  for  an  accounting  be- 
tween the  parties.  Such  matter,  however, 
should  be  made  the  subject  of  a  motion  to 
strike  out  It  does  not  afCect  the  sufficiency 
of  the  complaint,  and  cannot  be  reached  by 
demurrer.  If  it  exists,  it  will  not  impede 
the  administration  of  proper  relief,  since  it 
may  be  eliminated  on  the  trial,  as  evidence 
will  not  be  received  upon  immaterial  matters. 
The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  coujrt 
to  overrule  the  demurrers,  and  permit  de- 
fendants to  answer. 


We  concur:    HARRISON,  J.;  GABOUTTH, 


J. 


(5  Cal.  Unrep.  156) 

SHARP  V,  FRANK.     (No.  18,359.) 
(Supreme  Court  of  California.     Sept  21,  1885.) 

FiNDlHOS  BT  COVBT— INDEPINITKNBSS. 

Where,  in  an  action  to  qniet  title,  in- 
volTing  the  qnestion  whether  a  conveyance  to 
plaintiff  was  with  intent  to  delay  or  defraud 
creditors  (declared  in  such  case  by  Civ.  Code, 
I  3439,  to  be  void),  the  jury  returned  answers 
to  interrogatories,  which  the  court  adopted,  sub- 
ject to  its  findings  of  fact,  such  findings  to  gov- 
ern in  case  of  conflict  with  the  answers,  and 
the  jury  found  that  plaintiffs  husband  conveyed 
the  property  to  her  to  prevent  defendant  from 
satisfying  his  claim  against  him.  that  plaintiff 
knew  her  husband  was  insolvent,  and  that  he 
made  the  deed  to  plaintiff  with  intent  to  hin- 
der and  delay,  but  not  to  defraud,  defendant; 
and  the  court  found  that  the  deed  to  plaintiff 


was  not  executed  "with  a  view  to  conceal  hia 
property  from  defendant  or  his  other  creditors, 
nor  improperly  to  hinder  or  delay  them," — the 
findings  wlU  be  held  too  indefinite  to  support  a 
judgment  for  plaintiff. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
W.  M.  Oonley,  Judge. 

Action  by  Francis  W.  Sharp  against  F.  A. 
Frank.  Judgment  for  plaintiff.  Defendant 
appeals.     Reversed. 

Sayle  &  Goldwell,  for  appellant  F.  H. 
Short  and  W.  H.  Larew,  for  respondent. 

SEARLS,  0.  This  Is  an  action  to  quiet  the 
title  of  plaintiff  to  an  undivided  third  Interest 
in  and  to  lots  8,  9,  and  10,  in  block  40,  situate 
In  the  town  of  Madera,  county  of  Madera, 
state  of  California.  The  cause  was  tried  be- 
fore a  Jury,  and  written  answers  returned  to 
certain  special  issues  and  interrogatories  pro- 
pounded to  them,  which  the  court  approved 
and  adopted,  and,  in  addition  thereto,  made 
and  filed  certain  other  findings  of  fact  and  its 
conclusions  of  law  thereupon,  upon  which  a 
decree  was  entered  quieting  the  title  of  plain- 
tiff, and  decreeing  the  defendant  to  have  no 
right,  title,  estate,  or  interest  in  or  to  the  said 
lots  of  land  and  premises,  or  In  or  to  any 
part  thereof.  Defendant  appeals  from  the 
judgment,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  plaintiff,  a  married  woman,  claims  title 
by  deed  executed  to  her  by  her  husband,  I^.  O. 
Sharp,  on  the  18th  day  of  October,  1892.  De- 
fendant claims  title  as  a  judgment  creditor  of 
the  said  L.  O.  Sharp,  and  under  an  execution, 
levy,  sale,  certificate  of  sale,  and  sberitTs 
deed  of  said  property,  and  asserts  that  the 
deed  executed  by  £>.  O.  Sharp  to  his  wife,  the 
plaintiff  here,  was  and  is  void  as  to  him. 
because  the  same  was  made  with  Intent  to 
hinder,  delay,  and  defraud  him  of  his  claim  as 
a  creditor  a^nst  L.  O.  Sharp.  Some  40  in- 
terrogatories were  propounded  to  the  Jury,  to 
which  answers  were  returned.  The  court, 
having  considered  the  special  verdict  as  ren- 
dered by  the  jury,  entered  an  order  that  it 
"does  hereby  adopt  the  same,  and  approve 
the  same,  and  the  same  are  hereby  made  the 
flndlngs  of  the  court,  subject  only  to  the  find- 
ings of  fact  and  conclusions  of  law  hereinafter 
set  forth  and  specified;  and  wherein,  if  in  any 
particular,  said  answers  of  said  Jury  vary  or 
differ  from  flndlngs  of  the  court,  the  findings 
of  the  court  shall  govern,  and  said  aaswera 
are  hereby  modified  to  that  extent,  and  to 
that  extent  only."  The  court  then  proceeded 
to  make  additional  findings,  some  of  which 
are  in  accord  with  those  already  found  by  the 
Jury,  others  of  which  conflict  to  an  uncertain 
extent  with  those  of  the  jury,  and  still  others 
are  antagonistic  to  those  of  the  jury.  The 
result  of  all  this  constitutes  a  jumbled  maaa 
of  uncertainties  from  which  no  intelligent  le- 
gal conclusions  can  be  drawn.  To  illustrate: 
The  jury  found.  In  substance,  that  L.  O. 
Sharp  conveyed  (he  property  to  the  plalntllT 
for  the  purpose  of  preventlug  the  defendant 
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from  satisfy  log  his  claim  against  him:  tbat 
plaintiff  knew  her  husband  was  insoireni. 
and  unable  to  pay  bis  debts;  that  the  deed 
from  L.  O.  Sharp  to  the  plaintiff  was  made 
with  intent  to  hinder  and  delay,  but  not  to  de- 
fraud defendant.  Upon  this  question  the 
court  found  that  the  deed  to  plaintiff  was  not 
executed  by  lU.  O.  Sharp  "with  a  view  to  con- 
ceal his  property  from  defendant  or  his  other 
creditors,  nor  improperly  to  hinder  or  delay 
them."  EJvery  transfer  of  property  "with  In- 
tent to  delay  <w  defraud  any  creditor  or  other 
person  of  his  demands  is  void  against  all 
creditors,"  etc.  Civ.  Code,  S  3439.  What  the 
court  below  meant  by  the  term  "Improperly  to 
hinder  or  delay"  is  not  clear.  The  findings, 
taken  together,  are  as  indefinite  as  those  held 
insufficient  in  Warren  v.  Robinson,  71  Cal. 
380,  12  Pac.  265;  Ladd  v.  Tully,  51  CaL  277; 
and  Hardenberg  v.  Hardenberg,  54  Cal.  591. 
We  have  no  means  of  determining  what  the 
court  deemed  an  Improper  hindrance  or  delay 
of  creditors,  and  hence  cannot  say  how  far  it 
tended  to  modify  the  finding  of  the  Jury  that 
the  deed  was  executed  to  hinder  and  delay 
such  creditors.  The  proper  course  would 
have  been  to  set  aside  and  annul  such  of  the 
findings  of  the  Jury  as  failed  to  meet  the  ap- 
probation of  the  court,  and  then  to  find  upon 
the  issues  thus  left  at  large.  The  Judgment 
and  order  appealed  from  should  be  reversed, 
and  a  new  trial  ordered. 

We  concur:    BRITT,  C.;  HAXNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  reversed,  and  a  new  trial 
ordered. 


(S  Cal.  Vnrep.  153) 

McCARTT  T.  OWENS  et  al.     (No.  18,451.) 
(Supreme  Conrt  of  California.     Sept.  20,  1895.) 
AasiONMBNT  or  CosTR&oT  —  Actios  aoainst  As- 

SIONBB. 

In  ar  action  against  the  assignee  of  a 
paving  contract  for  material  famished,  it  ap- 
peared that  the  assignment  was  absolute  on  its 
face;  that,  after  the  assignment,  the  assignees 
kept  no  account  with  the  assignor;  that  they 
famished  ail  other  materials  not  fnmished  by 
plaintiff,  paid  the  bills,  and  received  pay  for 
the  work,  and  stated  in  a  veriJBed  complaint  to 
collect  an  assessment  for  the  work  that  they 
became  and  were,  by  assignment,  contractors  to 
perform  the  work.  Beld,  that  plaintiff  could 
recover. 

(Tommlssioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin 
county;   J.  K.  Law,  Judge. 

Action  by  M.  McCarty  against  F.  J.  Owens 
and  his  assignees  for  the  purchase  price  of 
materials  furnished.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  them  a  new 
trial,  defendant  assignees  appeal.    Affirmed. 

James  A.  Loutltt,  for  appellants.  P.  H. 
Gould  and  James  H.  &  J.  E.  Budd,  for  re- 
spondent 


BELCHER,  0.  On  September  12, 1892,  th& 
defendant  F.  J.  Owena  entered  into  a  con- 
tract with  the  superintendent  of  streets  of 
the  city  of  Stockton  to  pave  a  portion  of 
Channel  street  In  that  city  with  bitumen  and 
basalt  blocks.  On  September  22,  1892,^ 
Owens  assigned  his  said  contract  to  the  de- 
fendants Girvin,  Baldwin,  and  Eyre,  and  the- 
assignment  appeared  on  its  face  to  be  abso- 
lute. The  work  under  the  contract  was  per- 
formed, and  Owena  superintended  it,  but  Gir- 
vin, Baldwin,  and  Byre  kept  the  books,  fur- 
nished the  materials,  paid  the  bills,  and  re- 
ceived the  moneys  paid  on  account  of  the 
work.  They  also  Instituted  suits  against 
property  owners  to  collect  asseBsments  al- 
leged to  be  due  them  for  work  done  under 
the  contract.  Plaintiff  furnished  basalt 
blocks,  bitumen,  curbing,  tools,  labor,  etc., 
used  in  performing  the  contract,  and  in  De- 
cember, 1892,  be  commenced  this  action 
against  Owens  to  recover  the  value  of  the 
same,  alleged  to  be  |1,371.6S.  In  April,  1893,^ 
by  leave  of  the  court,  be  filed  an  amended 
complaint,  making  Girvin,  Baldwin,  and  Eyre- 
parties  defendant,  and  alleging  Joint  liability 
on  the  part  of  the  defendants.  The  complaint 
contained  eight  separate  causes  of  action, 
briefly  stated  as  follows:  ,(1>  For  basalt 
blocks  sold  to  defendants,  $365.04;  (2)  for 
money  loaned  to  defendants,  $118;  (3)  for 
money  paid  for  use  of  defendants,  $114.89; 

(4)  for  services  rendered   by   plaintiff,   $95; 

(5)  for  balance  on  assigned  claim  for  services, 
$113;  (6)  for  curbing  and  corners  sold  to  de- 
fendants, $369.60;  (7>  for  bitumen  sold  to 
defendants,  $99.75;  (8)  for  planking  and  use 
of  tools  furnished  defendants,  $96.35.  Judg- 
ment was  asked  against  the  defendants  for 
the  aggregate  sum  of  $1,371.63.  Defendant 
Owens  did  not  appear.  The  other  defendants 
answered,  denying  their  liability  for  each  and 
all  of  the  claims  set  up  In  the  complaint.  The 
case  was  tried  before  a  Jury,  and  a  verdict 
was  returned  in  favor  of  plaintiff  for  $400, 
on  which  Judgment  was  entered.  The  de- 
fendants Girvin,  Baldwin,  and  Eyre  moved 
for  a  new  trial,  which  was  denied,  and  then 
appealed  from  the  Judgment  and  order. 

Appellants  contend  that  the  verdict  was 
not  justified  by  the  evidence,  and  hence  their 
motion  should  have  been  granted.  This  con- 
tention is  based  upon  the  arsumed  fact  that 
Owena  assigned  his  contract  to  them  merely 
as  security  for  advances  made  and  to  be 
made  by  them  to  him,  and  that  all  materials, 
etc.,  furnished  by  plaintiff  were  furnished  to 
Owens  solely  on  his  individual  account  and 
responsibility;  and  in  support  of  their  claim 
that,  under  such  circumstances,  they  cannot 
be  held  liable,  they  cite  the  case  of  Stone  v. 
Owens,  105  Cal.  292,  38  Pac.  726.  In  the  case 
cited  the  assignments  were  expressly  made 
as  security  for  advances  made  and  to  be 
made  by  the  assignee  to  the  assignors,  and 
the  parol  evidence  was  positive,  without  con- 
flict, that  the  assignee  had  nothing  to  do 
with  the  work  performed  under  the  contracts; 
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that  he  neither  directly  nor  Indirectly  em- 
ployed or  discharged  any  laborer,  or  paid  for 
any  part  of  such  labor.  He  paid  orders  or 
checks  drawn  on  him  by  the  assignors,  but 
chargred  the  amount  so  paid  to  them.  That 
case  Is  not  in  point  here  unless  the  theory 
ot  appellants  as  to  the  character  of  the  as- 
signment to  them  is  sustained  by  the  evi- 
dence, and  whether  it  is  or  not  Is  the  principal 
question  to  be  considered.  As  before  stat- 
ed, the  assignment  to  appellants  was  absolute 
In  form,  and  it  was  proved  that,  after  the 
assignment,  they  kept  no  account  with 
Owens.  The  account  appeared  on  'their 
books  as  the  "Channel  Street  Oontract" 
They  furnished  all  the  materials  except  that 
furnished  by  the  plalntifC,  paid  all  the  bills, 
and  received  all  the  monys  paid  on  account 
of  the  work.  And,  in  one  of  the  suits  insti- 
tuted by  them  to  collect  an  assessment  for 
work  done  under  the  contract,  they  stated, 
in  their  verified  complaint,  "that  on  the  22d 
day  of  September,  1892.  the  said  F.  3.  Owens, 
in  writing  and  for  value,  transferred  and  as- 
signed the  aforesaid  contract,  and  all  bis 
rights  and  claims  thereunder,  to  these  plain- 
tiffs, who  then  became,  hence  hitherto  have 
been,  and  now  are,  the  assignees  of  said-  F. 
J.  Owens,  and  contractors  for  the  doing  and 
performing  of  fsaid  work  by  assignment,  as 
aforesaid."  The  facts  proved,  as  above  stat- 
ed, were  clearly  sufficient  to  distinguish  this 
case  from  that  of  Stone  v.  Owenst  supra; 
and,  while  there  was  a  conflict  in  the  evi- 
dence. It  was,  in  our  opinion,  quite  sufficient 
to  Justify  the  jury  in  finding  that  appellants 
were  liable  to  the  plaintiff  for  at  least  as 
large  a  sum  as  that  named  in  the  verdict 
The  judgment  should,  therefore,  not  be  re- 
versed for  want  of  evidence  to  support  the 
verdict  Objection  is  made  to  some  of  the  In- 
sti-uctions  given  to  the  jury,  but  It  is  based 
upon  the  theory  that  appellants  held  the 
contract  only  as  security,  and  therefore  the 
instructions  were  misleading  and  erroneous. 
As  we  view  the  case,  we  see  no  error  in  the 
instructions  complained  of.  They  seem  to 
have  stated  the  law  applicable  to  the  qnes- 
tions  before  the  jury  very  fully  and  fairly. 
The  judgment  and  order  should  be  affirmed. 

We  concur:    8EARLS,  C;  VANCLIBF,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


(6  Cal.  Unrep.  168) 

PEOPLE  V.  SHORT.  (No.  21,196.) 
(Supreme  Onrt  of  California.  Sept  23,  1SS5.) 
Criuinal  Law— Rbtikw. 
Where  no  brief  is  filed,  a  conviction  will 
be  affirmed  if  it  appears  that  the  evidence  sus- 
tains the  verdict,  and  no  exception  was  taken 
to  any  ruling  of  the  court 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 


OrviUe  B.  Short  was  convicted  of  foieery, 
and  appeals.    Affirmed. 

Geo.  Bayford,  for  appellant  W.  f.  Fitz- 
gerald, Atty.  Gen.,  for  the  People. 

BBIX:;HE:r,  O.  The  defendant  was  chaised 
with  the  crime  of  forgery,  and  on  his  arraign- 
ment pleaded  guilty  as  charged.  That  plea 
was  subsequently  withdrawn,  and  a  plea  of 
not  guilty  entered.  The  case  was  tried,  and 
the  only  defense  interposed  was  that  of  in- 
sanity. The  verdict  was:  "We,  the  Jury, 
find  the  defendant  guilty  as  charged,  and  ao 
say  we  all."  A  motion  for  new  trial  was 
made  and  denied,  and  thereupon  judgment 
was  entered  that  the  defendant  be  punished 
by  imprisonment  in  the  state  prison  for  the 
term  of  six  years.  From  that  judgment  the 
defendant  appeals,  but  no  brief  has  been  filed 
in  his  behalf  or  on  behalf  of  the  people. 
We  have  examined  the  record,  and  find  In  it 
no  ground  for  a  reversaL  The  evidence  was 
amply  sufficient  to  justify  the  verdict  and 
the  instructions  of  the  court  to  the  Jury  were 
full  and  fair,  and  stated  the  law  applicable 
to  the  case  correctly.  It  does  not  appear 
that  any  exception  was  taken  to  any  of  the 
rulings  of  the  court  The  judgment  should 
be  affirmed. 

We  concur:    VANCLIEF,  O.;   SEARLS,  C. 

PER  CURIA5L  Foe  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  13  af- 
firmed. 


a09  CbI.  13fi) 

BROWN  V.  CLINB.     (No.  19,571.) 

(Supreme  Court  of  California.  '  Sept  23,  1895.) 

Attaohmbvt— Justification — New  Tbiau 

1.  To  justify  the  taking,  on  an  attachmem 
aipiinst  C,  of  property  transferred  by  him  t" 
plaintiff,  by  transfer  good  except  as  against 
creditors  of  C,  it  mnst  be  shown  that  at  tbt 
time  of  the  attachment  plaintiff  in  attBchmeni 
was  a  creditor  of  C;  and  the  papers  in  the  at 
tachment  suit  are  not  enough  to  show  this. 

2.  Defendant  having  been  granted  a  nen 
trial  on  condition  that  he  pay  plaintiff's  cosr> 
within  five  days,  otherwise  his  motion  to  be 
denied,  the  court  cannot,  after  expiration  of 
BQch  time,  payment  not  having  been  made, 
make  a  final  order  granting  his  motion. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angele> 
county;   Waldo  M.  York,  Judge. 

Action  by  J.  Alexander  Brown  against  J. 
O.  Ciine.  Judgment  for  plaintiff,  and  new 
trial  granted  to  defendant  Plaintiff  ap- 
peals.    Reversed. 

O.  W.  Pendleton  and  Edison  A.  Meserve. 
for  appellant  Walter  F.  Haaa  and  A.  O. 
Brodersen,  for  respondent 

BELCHER,  C.  This  action  was  brought 
to  recover  the  possession  or  value  of  certain 
personal  property,  with  damages,  alleged  to 
have  been  owned  by  the  plaintiff,  and  to 
have  been  wrongfully  taken  from  bis  posaes- 
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slon  by  the  defendant  In  October,  1893-  The 
answer  denied  that  plaintiff  was  the  owner 
or  in  possession  of  the  property  described  in 
the  complaint,  or  any  part  thereof,  and  al- 
leged that  the  said  property  was  owned  by 
and  in  the  possession  of  cme  W.  H.  Cooper. 
The  answer  further  alleged  that  defendant 
was  the  sheriff  of  Los  Angeles  county,  and 
that,  as  such  sheriff,  he  took  the  said  prop- 
erty into  his  possession  as  the  property  of 
said  W.  H.  Cooper,  on  October  11,  1893,  un- 
der a  writ  of  attachment  duly  issued  out  of 
the  superior  court  of  Los  Angeles  county, 
and  to  him  directed  and  deliyered,  in  an  ac- 
tion commenced  in  said  court  against  said 
Cooper;  and  that  he  held  the  said  property 
as  such  officer  under  said  writ,  and  not  other- 
wise, up  to  October  17,  1893;  when  the  same 
was  taken  from  him  by  the  coroner  of  the 
county,  in  his  official  capacity,  under  and  in 
pursuance  of  the  demand  of  plaintiff,  and 
upon  the  proceedings  bad;  and  that  the  said 
coroner  and  the  plaintiff  ever  since  the  date 
last  mentioned  hare  been,  and  now  are,  in 
possession  of  all  of  said  property.  And  the 
prayer  was  for  Judgment  that  the  plaintiff 
be  compelled  to  return  the  said  property  to 
defendant,  or,  if  the  same  could  not  be  re- 
turned, then  for  the  value  thereof  and  dam- 
ages. The  case  was  tried  by  the  court  with- 
out a  Jury,  and  the  findings  were  that  on  the 
11th  day  of  October,  1893,  plaintiff  was  the 
owner  and  In  possession  of  the  personal 
property  described  in  the  complaint,  and  that 
on  that  day  defendant,  without  plaintiff's 
consent,  and  wrongfully,  took  said  personal 
property  from  the  possession  of  plaintiff; 
that  defendant  was  the  sheriff  of  Los  An- 
geles county,  and  took  the  property  under 
and  by  virtue  of  a  writ  of  attachment,  as 
stated  in  the  answer;  and  that  upon  the 
commencement  of  this  action,  and  upon  prop- 
er proceedings  had,  the  coroner  of  the  county 
took  said  property  from  defendant,  and  held 
the  same  until  the  20th  of  October,  when  he 
delivered  the  same  to  the  plaintiff;  and  that 
by  reason  of  the  loss  during  such  time  of 
the  use  thereof  plaintiff  bad  been  damaged 
in  the  sum  of  $125.  Judgment  was  accord- 
ingly entered  in  favor  of  the  plaintiff  for  the 
sum  of  $125  as  damages,  together  with  his 
costs,  amounting  to  $85.55.  The  Judgment 
was  entered  March  2,  1894,  and  on  March 
10th  defendant  filed  his  notice  of  Intention 
to  move  for  a  new  trial  upon  the  grounds: 
First,  that  the  evidence  was  insufficient  to 
Justify  the  decision  of  the  court;  second, 
that  the  decision  was  contrary  to  law;  and, 
third,  error  in  law  occurring  at  the  trial  and 
excepted  to  by  the  defendant  The  motion 
was  made  on  a  statement  of  the  case,  and  on 
June  15,  1894,  the  court  made  the  following 
order:  "It  is  ordered  that  defendant's  mo- 
tion foi:  new  trial  be,  and  the  same  hereby 
is,  grranted  upon  the  payment  by  defendant 
to  plaintiff  or  bis  attorneys  of  the  costs  taxed 
herein,  to  wit,  $85.55,  within  five  days  after 
notice  hereof.    It  is  ordered  that,  if  said  con- 


dition be  complied  with,  that  thereupon  the 
Judgment  entered  herein  shall  be  vacated, 
and  said  cause  placed  upon  the  calendar  of 
this  court  for  a  new  trial;  and  that,  if  said 
condition  be  not  complied  with  within  said 
five  days,  then,  at  the  expiration  of  that 
time,  said  motion  for  a  new  trial  shall  be  de- 
nied." On  September  17,  1894,  the  defendant 
moved  the  court  "for  a  final  order  granting 
his  motion  for  a  new  trial,"  and  the  same 
was  thereupon  granted.  From  this  last  or- 
der the  plaintiff  appeals. 

1.  It  was  clearly  proved  at  the  trial  that 
the  plaintiff  purchased  the  property  in  ques- 
tion of  W.  H.  Cooper  In  good  faith,  and  paid 
for  It  Its  full  value;  and  the  principal  question 
was  as  to  whether  or  not  the  transfer  was 
accompanied  by  an.  immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession  of  the  things  transferred,  as 
required  by  section  3440  of  the  Civil  Code. 
There  was  some  little  confiict  In  the  evi- 
dence, but  that  Introduced  by  the  plaintiff 
was  amply  sufficient  to  sustain  his  theory 
as  to  the  transaction  and  to  establish  his 
right  to  recover. 

2.  The  transfer  was  unquestionably  good 
as  against  all  the  world  except  creditors  or 
a  bona  fide  purchaser;  and  to  Justify  the 
taking  of  the  property  by  defendant  it  was 
necessary  for  him  to  prove  that  Maclay,  the 
plaintiff  in  the  attachment  suit,  was  a  cred- 
itor of  Cooper  at  the  time  of  the  attachment. 
The  rule  is  that,  when  property  is  found  In 
the  possession  of  a  stranger  to  the  suit, 
claiming  title  thereto.  It  is  necessary  to  show 
a  Judgment  or  prove  the  debt  for  which  Judg- 
ment is  demanded.  And  to  accomplish  that 
end  the  papers  In  the  attachment  suit  are 
not  sufficient.  Sexey  v.  Adkinson,  34  Cal. 
346;  Banning  v.  Marleau,  101  Cal.  238,  33 
Pac.  772.  Here  there  was  no  sufficient  evi- 
dence that  Maclay  was  a  creditor  of  Cooper, 
and,  If  a  finding  that  he  was  such  had  been 
made,  It  would  not  have  been  Justified  by  the 
evidence. 

3.  The  rulings  of  the  court  specified  in  the 
statement  as  errors  of  law  are  not  urged  by 
respondent,  and.  In  our  opinion,  they  were 
proper,  and  furnish  no  ground  of  complaint. 

4.  The  order  of  June  15, 1894,  granting  the 
defendant's  motion  for  a  new  trial  upon  con- 
dition that  he  pay  to  the  plaintiff  or  his  at- 
torneys within  five  days  the  sum  of  $85.55, 
taxed  as  costs  In  the  action,  was  never  com- 
piled with  by  defendant  The  money  was 
not  paid  to  the  plaintiff  or  to  el^er  of  his 
attorneys  within  five  days,  or  at  all.  It  is 
claimed,  however,  that  four  days  after  the 
order  was  made  one  of  defendant's  attorneys 
paid  the  money  to  the  county  clerk  for  the 
use  of  the  plaintiff,  and  that  he  was  Justified 
In  so  doing.  But  the  affidavits  read  at  the 
hearing  of  the  motion  for  a  "final  order"  on 
September  17th  do  not,  in  our  opinion,  show 
that  the  payment  to  the  county  clerk  was  au- 
thorized, or  a  compliance  with  the  order  of 
June  15th.    The  case  must  be  treated,  there- 
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fore,  as  if  no  payment  or  attempted  pay- 
ment had  been  made,  and  as  If  at  the  end 
of  the  five  days  the  motion  for  new  trial  had 
been  denied.  Garoutte  v.  Haley  (Gal.)  38 
Pac.  194.  This  being  so,  the  court  had  no 
power  to  make  the  order  of  September  17th. 
Banlc  V.  Deuprey,  66  Cal.  168,  4  Pac.  1173; 
Dorland  v.  Cunningham,  6G  Cal.  484,  6  Pac. 
135;  Oreehn  v.  Marker,  67  Cal.  304,  7  Pac. 
783.  The  order  appealed  from  should  be  re- 
versed. 

We  concur:     HAYNES,  0.;   SEARLS,   O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed. 


<109  Cal.  152) 

HOWLAND  T.  BOARD  OF  SUP'RS  OF  SAN 

JOAQUIN  COUNTY.     (No.  18,332.) 
<Sapreme  Court  of  California.     Sept  23,  1896.) 
Is8UB  or  CouHTT"  BoKDS  —  Klectors  —  Provision 

FOB  IMTBREBT  AND  SlNKlNQ  FUND. 

1.  Under  Const,  art.  11,  $  18,  providing  that 
no  county  shall  incur  liabUi^  exceeding  a  cer- 
tain amount  without  the  assent  of  two-thirds 
of  the  electors  thereof  voting  at  an  election  to 
be  held  for  that  purpose,  it  is  necessary  only 
that  two-thirds  of  those  voting  on  the  question 
vote  to  incur  the  liability,  and  not  that  two- 
thirds  of  all  those  voting  at  the  general  elec- 
tion, held  at  the  same  time,  vote  for  it. 

2.  Const,  art.  11,  §  18,  providing  that  a 
county  shall  not  incur  an  indebtedness  exceed- 
ing in  any  year  the  income  and  revenue  pro- 
vided for  it  for  such  year,  unless  before  or  at 
the  time  of  incurring  it  provision  be  made  for 
collection  of  an  annual  tax  to  pay  the  interest 
as  it  falls  due,  and  to  constitnte  a  sinking  fund 
to  nay  the  principal  within  20  years,  does  not 
require  that,  at  the  time  of  incnrring  the  debt, 
the  tax  be  levied,  but  only  that  it  be  provided 
for,  and  it  is  enough  that  the  bonds  l>e  ex- 
pressly issued  under  St.  1891.  p.  295,  providing 
for  the  interest  and  sinking  fund. 

Department  1.  Appeal  from  superior  court, 
San  Joaquin  county;  Ansel  Smith,  Judge. 

Proceeding  by  C.  P.  Howland  against  the 
board  of  supervisors  of  San  Joaquin  county. 
Judgment  for  defendant  Petitioner  appeals. 
Affirmed. 

Nla^  &  Orr,  for  appellant  W.  B.  Nutter 
and  Marlon  De  Vries,  DIst  Atty.,  for  respond- 
ent 

GAROUTTE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  superior  court  of  San  Joaquin 
-county  against  petitioner,  in  a  proceeding  to 
review  the  action  of  the  board  of  supervisors 
of  that  county  In  the  matter  of  contracting  a 
bonded  indebtedness  of  said  county,  and  of 
issuing  the  bonds  thereof  for  the  purpose  of 
creating  a  fund  for  the  piurchase  of  land  and 
the  erection  thereon  of  suitable  buildings  and 
Improvements  for  a  county  hospital,  poor- 
house,  and  farm.  Petitioner  claims  that  the 
board  of  supervisors  exceeded  Its  power.  In 
directing  the  issuance  of  said  bonds  and  In 
-contracting  said  indebtedness,  for  two  rea- 
sons: 


1.  It  Is  insisted  that  two-thirds  of  the  quali- 
fied electors  of  the  county  of  San  Joaquin, 
voting  at  the  general  election,  Noveml)er  8, 
1892,  did  not  vote  in  favor  of  the  issuance  of 
these  bonds,  and  for  that  reason  the  propo- 
sition to  issue  was  defeated.     The  returns  of 
the  general  election  show  tliat  6,500  votes  were 
cast  thereat;   that  3,880  electors  voted  in  fa- 
vor of  the  issuance  of  bonds,  and  1,006  voted 
against  their  Issuance;  and  It  thus  clearly  ap- 
pears that,  if  two-thirds  of  all  the  votes  cast 
were  necessary  to  legally  justify  the  tmard  of 
supervisors  in  the  Issuance  of  the  bonds,  then 
the  proposition  was  defeated.     But  does  the 
law  so  declare?    The  foundation  of  the  entire 
proceeding  may  be  found  in  article  11,  §  18,  of 
the  constitution  of  this  state,  which  provides: 
"No  county   •    •    •    sliall  incur  any  indebt- 
edness or  liability  in  any  manner,  or  for  any 
purpose,  exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year,  with- 
out the  assent  of  two-thirds  of  the  qnalifled 
electors  thereof  voting  at  an  election  to  be 
held  for  that  purpose."    If  there  had  been  no 
general  election  held  at  the  same  time  this 
bond  election  was  held,  there  would  be  no 
question  but  that  two-thirds  of  the  qualified 
electors  of  the  county  voting  assented  thereto, 
and  the  fact  that  the  county,  by  its  board  of 
supervisors,  embraced  the  privilege  extended 
to  it  by  the  legislature,  by  the  act  of  1891,  and 
held  the  election  upon  tlie  day  and  at  the 
same  place  as  the  general  election,  we  think 
wholly  Immaterial.    The  constitution  provides 
that  the  voting  upon  the  proposition  must  be 
done  at  an  election  held  for  that  purpose,  and, 
if  there  was  not  an  election  held  upon  tills 
day  for  the  purpose  of  allo'^ing  the  qnalifled 
electors  of  San  Joaquin  county  an  opportuni- 
ty to  express  their  opinions  upon  this  propo- 
sition, then  it  would  be  Impossible  to  submit 
the  question  to  the  electors  at  a  general  elec- 
tion.    This  cannot  be  true,  and  it  is  quite  evi- 
dent that  there  was  an  electlcm  held  for  the 
purpose  of  submitting  the  proposition  to  the 
qualified  electors  of  San  Joaquin  county.     At 
that  election  3,880  votes  were  cast  In  favor 
of  the  Issuance  of  the  bonds,  and  1,006  votes 
against  such  Issuance.     It  follows  that  two- 
thirds  of  the  qualified  electors  of  the  county, 
voting  at  an  election  held  for  the  purpose, 
assented  to  the  incurring  of  the  indebtedness 
and  the  Issuance  of  the  bonds,  and  that  the 
constitutional  provision  in  this  regard  is  sat- 
isfied.    If  additional  argument  were   neces- 
sary to  sustain  a  construction  already  quite 
plain,  it  may  be  suggested  that  the  election 
held  upon  this  day,  as  far  as  the  bond  ques- 
tion is  concerned,  was  a  special  election.     The 
election  was  called  by  proclamation  of  th« 
board  of  supervisors  of  San  Joaquin  county, 
for  a  single,  definite  purpose,  and,  ex  necessi- 
tate, was  a  special  election,  and  the  votes  cast 
for  and  against  the  issuance  of  bonds  were 
all  the  votes  cast  at  that  election.     As  al- 
ready suggested,  the  fact  that  tlSe  legislature 
granted  the  county  the  right  to  use  the  ma- 
chinery of  the  state  In  conducting  the  election 
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U  It  BO  desired,  and  that  it  embraced  the  right 
granted,  In  no  way  changes  the  legal  aspect 
of  the  case.  There  Is  no  authority  cited,  and 
we  know  of  none,  opposed  to  this  concluBlon. 

2.  It  is  Insisted  that  the  entire  proceeding 
Is  Told,  uiwn  the  ground  that  the  board  of 
supervisors,  neither  at  the  time  of  incurring 
said  Indebtedness,  nor  at  any  time  prior  there- 
to, made  any  provision  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  interest  on 
said  indebtedness  as  it  falls  due,  or  to  con- 
stitute a  sinking  fund  for  the  payment  of  the 
principal  within  20  years  from  the  time  when 
the  indebtedness  was  contracted.  The  sec- 
tion of  the  constitution,  a  part  of  which  we 
have  already  quoted  in  spealdng  as  to  this 
question  of  indebtedness,  provides:  "Nor  un- 
less before  or  at  the  time  of  incurring  such  in- 
debtedness, provision  shall  be  made  for  the 
collection  of  an  annual  tax  Bufficient  to  pay 
the  interest  on  snch  indebtedness  as  it  falls 
due,  and  also  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting 
the  same.  Any  Indebtedness  or  liability  in- 
curred contrary  to  this  provision  sliall  be 
▼old."  This  provision  of  the  constitution  does 
not  require  that,  at  the  time  of  the  sale  or  is- 
suance of  bonds  or  the  incurring  of  the  bond- 
fid  indebtedness,  a  sinking  fund  or  interest 
tax  be  levied.  It  only  requires  that  before  or 
at  such  time  provision  must  be  made  for  the 
collection  of  an  annual  tax  sufficient  to  pay 
the  interest  on  such  indebtedness  as  it  falls 
due,  and  also  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal.  These  bonds 
were  Issued  by  express  terms  under  the  provi- 
sions of  the  act  of  the  legislature  found  in 
St.  1891,  p.  295.  The  notices  so  prescribed, 
and  the  bonds  themselves  upon  their  face  so 
recite.  Tliat  statute  fully  and  completely  pro- 
vides for  the  payment  of  the  interest  upon 
these  bonds,  and  also  for  the  creation  of  a 
sinking  fund  to  extinguish  the  original  indebt- 
edness. See  Id.,  pp.  303,  304,  subds.  c-e. 
We  conclude  there  is  nothing  in  this  point. 

For  the  foregoing  reasons  the  Judgment  is 
affirmed. 

Weooncur:  HARRISON,  J.;  VAN  FLEET,  J. 


(109  Cal.  17») 

MILLBT  V.  BEADBtTRT  et  al.     (No.  19,568.) 

{Supreme  Court  of  California.     Sept.  26,  1895.) 

MoTUAi,  Account — Limitations. 

Within  Code  Civ.  Proc.  S  344,  declaring 
tliat  in  an  action  to  recover  a  balance  due  on  a 
mntnal,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  par- 
ties, the  cs'jse  of  action  shall  accrue  from  the 
time  of  th6  last  item,  there  is  not  a  mutual  ac- 
count where  defendant's  testator  owed  plain- 
tiff for  services,  and  testator  had  intrusted  to 
piaintift  money  to  be  expended  for  testator  at 
nis  direction,  some  of  which  waa  still  in  plain- 
tiffs hands  at  testator's  death,  as  plaintiff  could 
not  apply  it  on  testator's  debt  to  him,  and  plain- 
tlflF  was  not  indebted  on  account  tliereof,  but 
merely  held  it  in  trust. 

v.4lF.no.8 — 55 


Department  L  Appeal  from  superior  court, 
Los  Angeles  county;  Luden  Sliaw,  Judge. 

Action  by  Mrs.  N.  M.  Millet  against  Si- 
mona  M.  Bradbury  and  others,  executors  of 
Lewis  L.  Bradbury,  deceased.  From  a  Judg- 
ment for  plaintiff  for  part  only  of  ber  claim, 
she  appeals.    Affirmed. 

Davia  &  Hill  and  Thes.  R.  Owen,  for  appe- 
lant   Bicknell  &  Trask,  for  respondents. 

HARRISON,  3.  The  plaintiff  presented  to 
the  defendants,  as  the  executors  of  the  last 
will  and  testament  of  L.  L.  Bradbury,  de- 
ceased, a  claim  in  the  following  form:  "To 
balance  due  this  claimant  upon  an  open,  mu- 
tual, current,  and  unsettled  account,  and 
ui>on  reciprocal  demands  existing  between 
the  decedent  and  this  claimant  up  to  tlie 
time  of  the  death  of  said  decedent,  the  same 
having  arisen  out  of  and  being  upon  said  ac- 
count and  reciprocal  demands,  and  on  this 
claimant's  side  particularly  for  and  on  ac- 
count of  work,  labor,  and  personal  serviceB  of 
a  domestic,  confidential,  and  fiduciary  char- 
acter, of  the  greatest  difficulty,  importance, 
and  value  to  the  decedent,  his  family,  prop- 
erty, and  estate,  the  last  item  of  said  open 
and  mutual  account,  and  of  said  reciprocal 
demands,  having  accrued  and  become  due 
and  payable  on  the  14th  day  of  July,  A.  D. 
1892;  said  balance  behig  $36,000."  Upon 
their  refusal  to  allow  ber  claim  she  brought 
this  action  to  establish  the  same.  The  de- 
fendants, in  their  answer,  denied  the  allega- 
tions of  ber  complaint,  and  also  pleaded  the 
statute  of  limitations.  Prior  to  the  trial  of 
the  cause  the  plaintiff,  upon  the  demand  of 
the  defendants,  furnished  them  with  a  bill 
of  particulars,  or  copy  of  the  account  sned 
upon,  from  which  It  appeared  that  her  claim 
consisted  of  items  for  work,  labor,  and  serv- 
ices rendered  the  deceased  in  each  year 
from  1873  until  his  death,  in  July,  1892;  that 
no  compensation  had  been  agreed  upon  be- 
tween them  for  said  services,  but  that  the 
reasonable  value  thereof  amounted  to  $47,- 
000;  that  during  that  period  the  deceased 
had  made  various  payments  upon  said  claim, 
the  last  of  which  was  made  in  the  year  1887, 
and  that  the  aggregate  amount  of  the  said 
payments  was  $10,900.  In  the  copy  of  the 
account  furnished  the  defendants  by  the 
plaintiff  was  the  statement  tbat  during  the 
time  covered  thereby  "the  decedent  delivered 
to  and  Intrusted  with  plaintiff  various  sums 
of  money,  to  be  by  her  expended  for  his  use 
and  benefit  from  time  to  time,  and  as  directed 
by  him,  in  connection  therewith,  at  or  after 
the  intrusting  thereof  by  him  with  her;  all 
of  which  moneys  were  from  time  to  time, 
prior  to  the  death  of  said  decedent,  laid  out 
and  expended  by  plaintiff  for  his  use  and 
benefit,  under  his  directions,  save  and  ex- 
cept $130."  At  the  trial  the  court,  upon  the 
objection  of  the  defendants,  excluded  any 
evidence  of  services  rendered  by  the  plaintiff 
at  any  time  prior  to  two  years  before  the 
death  of  Bradbury.    Judgment  was  rendered 
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In  favor  of  the  plaintiff  for  $1,000,  from  which 
8bc  has  appealed. 

The  bill  of  itartlcnlars  which  was  furnished 
to  the  defendants  Is  to  be  regarded  as  an 
ampllflcation  of  the  complaint,  and  for  the 
purpose  of  determining  the  plaintiff's  right 
of  recovery,  or  the  admissibility  of  evidence 
that  may  be  oflfered  in.  support  of  her  claim, 
is  to  be.  regarded  as  if  it  bad  been  incorpo- 
i-ated  Into  the  complaint  as  originally  filed. 
It  is  claimed  by  the  appellant  that  the  ac- 
count of  the  moneys  that  bad  been  deposited 
with  her  by  Bradbury  to  be  disbursed  by  her 
according  to  his  directions,  of  which  there 
remained  $130  In  her  bands  at  the  time  of  his 
death,  had  the  effect,  by  virtue  of  the  provi- 
sions of  section  344,  Code  Civ.  Proc.,  to  take 
berclalmout  of  the  statute  of  limitations.  That 
section  Is  as  follows:  "In  an  action  brought 
to  recover  a  balance  due  upon  a  mutnal, 
open  and  current  account,  where  there  have 
been  reciprocal  demands  between  the  par- 
ties, the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item  ap> 
proved  in  the  account  on  either  side."  The 
reference  In  the  section  to  "an  action  brought 
to  recover  a  balance  due  upon  a  mutual, 
open  and  current  account"  contemplates  that 
the  transactions  between  the  parties  are  sus- 
ceptible of  being  reduced  to  a  single  account, 
in  which  all  the  items  on  one  side  may  be 
grouped  In  opposition  to  those  on  the  other 
side,  and  treated  as  payments  or  offsets,  and 
a  recovery  bad  for  the  balance.  "A  balance 
due  upon  an  account"  implies  an  account 
between  the  two  parties.  In  which  the  amount 
of  the  Items  upon  one  side  of  the  account 
are  deducted-  from  the  amount  of  the  items 
upon  the  other  side,  and  the  balance  thus 
ascertained.  The  term  "account"  involves 
the  idea  of  debit  and  credit,  and  the  balance 
of  an  account  is  the  result  of  the  debit  and 
credit  sides  of  the  account  which  constitutes 
a  debt  or  claim,  for  which  the  party  in  whose 
favor  it  exists  has  the  right  of  recovery.  "It 
has  uniformly  been  held  that  distinct  and 
different  items  of  charge  in  an  open  and  mu- 
tual account  do  not  constitute  separate 
claims,  but  that  the  claim  or  debt  is  found  In 
the  balance  of  the  account,  and  that  it  is  the 
balance  only  that  constitutes  the  claim  of  the 
party  to  whom  it  is  due."  Hodge  v.  Manley, 
25  Vt.  210.  It  is  Immaterial  whether  the  ac- 
count of  these  transactions  is  kept  by  one 
or  by  both  of  the  parties,  nor  Is  the  form  in 
which  the  account  Is  kept  material.  "The 
particular  mode  of  keeping  the  account, 
whetber  on  book  or  loose  scraps  of  paper,  or 
without  any  written  charges,  or  whether  It 
'js  all  kept  in  one  shape  or  In  different  forms, 
as  In  the  present  case,  is  unimportant  If  all 
the  items  in  the  expectation  of  the  parties 
have  reference  to  and  are  to  be  adjusted  in 
one  accounting,  it  may  be  considered  as  one 
transaction,  so  far  as  the  statute  of  Umlta- 
tlons  is  concerned."  Abbott  v.  Keith,  11  Vt 
525.  It  is,  however,  essential  that  the  items 
upon  the  two  sides  of  the  acconnt  shall  hare 


resulted  from  mutual  dealings  between  the 
parties,  and  constitute  reciprocal  demands 
between  them.  The  "reciprocal  demands" 
named  In  the  section  Is  only  a  synonjrm  or 
equivalent  of  the  "mutnal  account"  named  in 
the  first  part  of  the  section.  Green  v.  Dis- 
brow,  79  N.  Y.  1.  "Mutual  accounts  are 
made  up  of  matters  of  set-off.  There  mnst 
be  a  mutual  credit  fotmded  on  a  subsisting 
debt  on  the  other  side,  or  an  implied  agree- 
ment for  a  set-off  of  mutual  debts."  Norton 
V.  Larco,  SO  Cal.  130.  The  acconnt  is  not 
mutnal  unless  the  parties  have  dealt  with 
each  other  in  the  same  relation,  and  unless 
the  items  upon  the  different  sides  of  the  ac- 
count are  capable  of  being  set  off  against 
each  other.  The  demands  must  be  reciprocal; 
that  Is,  they  must  be  of  such  a  character  that 
each  party  has  an  immediate  right  of  action 
against  the  other.  "Where  there  are  mutual 
accounts  between  two  persons.  It  is  always 
the  understanding  that  the  account  upon  one 
side  shall  offset  that  upon  the  other;  and  in 
law  the  debt  due  from  one  to  the  other  is 
only  the  balance  left  after  the  application  in 
reduction  of  the  accounts  on  tbe  opposite 
side.  In  any  form  of  action  the  recovery 
can  only  be  for  the  balance.  The  very  theory 
upon  which  this  statute  Is  based  Is  that  the 
credits  are  mutual,  and  that  tbe  account  is 
permitted  to  run  with  the  view  of  ultimate 
adjustment  by  a  settlement  and  payment  of 
the  balance;  and  this  theory  is  recognized 
in  the  statute,  as  it  mentions  an  action 
'brought  to  recover  a  balance  due'  upoa  an 
account."  Green  v.  Dlsbrow,  supra.  This 
limitation  of  the  right  of  recovery  to  the  ImK 
ance  of  the  account  implies  the  right  of  tbe 
plaintiff  to  apply  tbe  Items  upon  the  defend- 
ant's Bide  of  the  account  in  reduction  or  extin- 
guishment of  the  amount  upon  his  own  side; 
and  such  application  can  be  made  only  when 
the  transactions  between  the  parties  have 
been  had  In  the  some  capacity.  If  tbe  ac- 
counts between  them  do  not  affect  them  in 
the  same  relation,— as,  for  example,  if  upon 
one  side  of  the  account  the  party  Is  Individ- 
ually liable,  while  the  transactions  upon  the 
other  side  of  the  account  have  been  had  In  his 
representative  capacity,  as  executor,  guard- 
ian, or  trustee,— the  demands  are  not  recip- 
rocal. The  theory  upon  which  a  "mutual  ac- 
count" is  taken  out  of  tbe  statute  is  tbat 
the  obligations  on  tbe  one  side  are  In  law  ap- 
plied as  payments  or  offsets  to  those  on  the 
other;  but,  if  a  transaction  between  the  par- 
ties does  not  create  a  debt  or  claim  which 
may  be  so  applied,  such  transaction  cannot 
be  regarded  as  a  payment  or  offset  to  a  debt. 
or  be  the  foundation  of  a  mutual  account  or 
reciprocal  demand.  The  right  to  demand  an 
article  of  property  that  has  been '  deposited 
with  another,  and  the  right  to  demand  a 
debt  due  from  the  depositor,  are  not  recip- 
rocaL  If  the  depositor  has  the  right  to  dle- 
mand  the  property  itself,  the  other  Is  merely 
a  bailee  or  depositary,  and  the  foundation 
of  an  account  Is  wantins.    There  can  be  no 
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debt  unless  the  consideration  for  whlcb  the 
debt  Is  claimed  to  exist  has  ceased  to  be  the 
property  of  the  claimant,  and  has  become 
that  of  the  other.  Unless  the  one  with  whom 
property  has  been  deposited  has  thereby  be- 
come its  proprietor,  there  Is  no  debt  for  the 
property  so  deposited,  whether  the  same  be 
money  or  merchandise.  One  cannot  be  a 
creditor  for  money  which  is  bis  own,  and  of 
which  he  still  retains  the  right  of  disposaL 
By  section  20  of  the  bankrupt  act  of  the 
United  States  (14  Stat  626),  providing  for 
proving  claims  in  bankruptcy,  it  is  declared 
that  "in  aU  cases  of  mutual  debts  or  mutual 
credits  between  the  parties,  the  account  be- 
tween them  shall  be  stated,  and  one  debt  set 
off  against  the  other,  and  the  balance  only 
shall  be  allowed  or  paid."  In  Llbby  v.  Bop- 
kins,  104  U.  S.  303,  Hopkins,  at  the  time  of 
going  into  bankruptcy,  was  Indebted  to  the 
plaintiffs  upon  an  open  account  for  mer- 
chandise, and  also  upon  a  mortgage  debt 
Ue  was  also  accustomed  to  deposit  moneys 
with  the  plaintiffs,  against  which  he  would 
draw  in  favor  of  his  creditors.  Prior  to  go- 
ing into  bankruptcy,  Hopkins  had  transmitted 
to  the  plaintiffs  a  certain  sum  of  money,  with 
directions  to  apply  it  upon  his  mortgage 
debt.  But  Instead  of  doing  so,  they,  with- 
out any  authority  from  him,  applied  It  to  his 
credit  ui)on  their  open  nierchandlse  account 
against  him.  In  an  action  between  the  plain- 
tiffs and  the  assignee  of  the  bankrupt  con- 
cerning their  respective  rights  to  the  money 
thus  remitted  to  the  plaintiffs,  and  applied 
by  tliem,  the  court  held  that  the  merchandise 
account  of  the  plaintiffs  against  Hopkins,  and 
the  moneys  remitted  to  them  by  Hopkins, 
were  not  mutual  debts  which  could  be  set  off 
against  each  other  under  the  foregoing  sec- 
tion of  the  bankrupt  act;  saying:  "To  au- 
thorize s  set-off,  there  must  be  mutual  cred- 
its or  mutual  debts.  The  remitting  of  certain 
money  assets  by  Hopkins  to  the  plaintiffs, 
to  be  applied  by  them  according  to  his  di- 
rections, did  not  make  them  his  debtors,  but 
his  trustees;  so  that  there  were  in  the  case 
no  mutual  credits  or  debts.  The  indebted- 
ness was  all  on  the  side  of  Hopkins.  The 
plaintiffs  owed  him  nothing.  They  held  his 
money  in  trust  to  apply  it  as  directed  by 
liim." 

In  view  of  these  principles,  it  mu^t  be  held 
that  the  respective  claims  of  the  plaintiff 
and  Bradbury  did  not  constitute  a  mutual 
account,  and  that  the  respective  demands  or 
claims  of  the  one  against  the  other  were  not 
reciprocal.  Bradbury  was  her  debtor  for  the 
services  rendered  by  her,  and  was  at  all 
times  liable  to  an  action  by  her  for  the 
amount  of  her  claim.  On  the  other  hand,  she 
was  at  no  time  his  debtor,  or  liable  to  an  ac- 
tion by  him  for  the  money  which  he  had  de- 
posited with  her,  until  after  a  previous  de- 
mand by  him  and  refusal  on  her  part.  Schroe- 
der  v.  Jahns,  27  Cal.  274.  The  money  was 
deposited  by  him  upon  an  express  trust,  nnd 
the  terms  of  the  trust  constituted  a  contract: 


between  them,  which  measured  the  extent 
of  their  relative  liability.  Either  party  could 
have  terminated  the  trust  at  any  time;  but, 
so  long  as  the  trust  continued,  Bradbury  had 
exclusive  power  to  direct  the  disposition  of 
the  money,  and  her  power  over  the  same  was 
limited  to  following  his  directions.  The  rules 
applicable  In  the  case  of  an  involuntary  trust, 
or  where  money  has  come  into  the  hands  of 
one  who,  by  his  own  agreement,  or  by  oper- 
ation of  law,  has  become  liable  to  pay  It  to 
another,  have  no  application  here.  In  such 
a  case  an  action  may  be  brought  without  any 
previous  demand.  It  is  otherwise,  bow- 
ever,  where  money  Is  held  under  a  trust  cre- 
ated by  an  agreement  between  the  parties. 
Bradbury  could  at  any  time  have  demanded 
that  the  plaintiff  pay  over  to  him  the  money 
in  her  hands,  and  her  refusal  to  do  so  would 
have  been  a  conversion,  for  which  he  could 
have  sued  her  in  tort,  or  he  could  have  elect-  i 
ed  to  treat  her  as  liable  in  contract  for  the 
money.  But  this  right  of  election  was  never 
available  to  her.  She  never  had  the  right  to 
apply  the  money  deposited  with  her  in  pay- 
ment of  her  claim  against  him  (Civ.  Code,  § 
2229),  and,  if  she  had  done  so,  tt  would  have 
constituted  a  tort  or  conversion  by  her,  for 
which  he  would  have  had  an  immediate 
right  of  action;  and  in  such  action  it  would 
have  been  no  defense  that  he  was  Indebted 
to  her  for  services.  For  the  purpose  of  de- 
termining whether  the  account  was  mutual^ 
it  Is  Immaterial  that  at  the  death  of  Brad- 
bury she  had  in  her  hands  any  of  this  money 
that  had  been  deposited  by  him.  If  the  ac- 
count was  mutual,  it  was  so  by  reason  of 
Its  own  nature,  rather  than  by  the  fact  of 
Bradbury's  death.  If  the  plaintiff  had  died, 
the  money  in  her  hands  would  not  have  con- 
stituted a  part  of  her  estate,  and  Bradbury 
could  have  recovered  it  in  a  direct  action 
against  her  executor,  without  the  necessity 
of  presenting  a  claim  against  her  estate. 
Lathrop  v.  Bampton,  31  Oal.  25.  If  Brad- 
bury had  died  insolvent,  the  money  in  her 
hands  would  have  formed  a  part  of  bis  estate, 
irrespective  of  her  claim  against  the  estate. 
The  death  of  Bradbury  did  not  give  to  the 
plaintiff  any  rights  in  regard  to  the  money 
that  she  did  not  have  prior  thereto.  As  she 
did  not  In  his  lifetime  have  the  right  to  ap- 
ply the  money  in  payment  of  her  claim  for 
services,  she  did  not  upon  his  death  become 
entitled  to  make  such  application,  and  the  de- 
mand against  her  which  passed  to  his  ex- 
ecutors is  the  same  in  character  as  was  held 
by  Bradbury  in  his  lifetime,  and  Is  not  a  de- 
mand reciprocal  to  that  of  the  plaintiff. 

The  court  did  not  err  in  refusing  to  allow 
the  plaintiff  to  amend  the  bill  of  particulars. 
The  amendment  proposed  was  not  in  any 
material  respect  different  from  that  which 
had  already  been  given  to  the  defendants, 
and  the  plaintiff's  attorney  stated  at  the  time 
of  making  the  motion  that  under  the  proposed 
amendment  he  expected  to  show  that  the 
money,  when  placed  in  her  possession,  was 
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nadenrtood  between  Bradbury  and  her  to  be 
bis  money,  and  that  it  was  to  be  expended 
for  hlB  use  and  benefit.  The  judgment  Is  af- 
firmed. 

We  concur:  QAROUTTB.J.;  VAN  FLEET, 


(109  o&l.  133) 

HOPKINS  et  al,  t.  WARNER  et  al.     (No. 

18,321.) 

(Supreme  Court  of  California.     Sept.  17,  1895.) 

AbbdAption  of  Mortoage  Debt  bt  Sctbsequbnt 

Grantee— Dbficibncy  Jcdgmest— Findings. 

1.  Under  CiT.  Code,  i  2854,  giving  a  cred- 
itor the  right,  on  maturity  of  the  debt,  to  the 
benefit  of  any  security  given  to  a  surety  of  the 
debt,  Q  deficiency  judgment  may  be  rendered 
against  a  mortgagor's  grantee  who  agreed  "to 
hold  the  grantor  narmless"  against  me  mort- 
gage. 

2.  Where  findings  covering  all  the  issues  in 
a  cause  are  made,  an  additional  finding  that  all 
the  allegations  in  the  complaint  are  true  and 
denials  of  the  answer  untrue,  except  as  "here- 
in otherwise  found,"  is  surplusage. 

3.  A  judgment  and  findings  may  be  incor- 
porated in  the  same  instrument. 

Department  1.  Api)eal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

Action  by  Sarah  Hopkins  and  others 
against  H.  C.  Warner  and  others,  mortga- 
gors, and  J.  T.  Boneatell  and  others,  their 
grantees,  for  foreclosure  of  the  mortgage  and 
a  deflolency  Judgment.  From  a  Judgment 
for  plaintiffs,  the  grantees  appeal.    Affirmed. 

Fox,  Kellogg  &  Gray,  for  appellants. 
Frank  H.  Shortt,  for  respondents. 

HARRISON,  J.  The  defendant  Warner 
executed  to  the  plaintiffs  a  mortgage  upon 
certain  lands  In  the  county  of  Fresno,  to  se- 
cure hlB  promissory  note  for  the  sum  of  $4,- 
500,  and  subsequently  conveyed  the  mort- 
gaged lands  to  the  appellants.  In  their  com- 
plaint for  the  foreclosure  of  this  mortgage 
the  plaintifCs  allege  that  the  appellants,  In 
consideration  of  the  conveyance  to  them,  as- 
sumed and  agreed  to  pay  the  mortgage  debt, 
and  ask  for  Judgment  against  them,  as  well 
as  Warner,  for  any  deficiency  in  the  pro- 
ceeds of  sale.  Judgment  was  rendered  In 
their  favor  In  accordance  with  the  prayer 
of  their  complaint,  and  the  grantees  of  War- 
ner have  appealed. 

At  the  trial  the  following  Instrument,  exe- 
cuted by  the  appellants  to  Warner,  was  In- 
troduced In  evidence:  "In  consideration  of 
the  transfer  this  day  made  to  us  by  H.  O. 
Warner,  of  Fresno,  California,  of  certain  real 
estate,  •  •  •  we  agree  to  hold  the  said 
Warner  harmless  as  against  any  and  all  the 
mortgages  existing  upon  the  real  estate  this 
day  transferred  to  us,  which  mortgages  are 
four  in  number,  one  of  $4,500  to  the  Hopkins; 
•  ♦  •  and  the  mortgages  are  to  be  settled 
at  such  time  and  In  such  manner  as  the  un- 
dersigned or  their  survivors  or  survivor  may 
determine,  provided  that  the  said  Warner 
shall  at  all  times  be  held  harmless  as  to  the 


Htme."  It  was  admitted  that  the  mortgage 
under  foreclosure  Is  the  one  e^ecifled  above 
in  the  instrument  The  plaintiffs  are  not 
seeking  by  an  action  at  law,  or  imder  the 
provisions  of  section  1559.  Civ.  Code,  to  re- 
cover Judgm»it  against  the  appellants  upon 
the  promise  made  by  them  to  Warner;  and 
the  cases  cited  by  the  appellants  to  the  effect 
that  an  action  at  law  cannot  be  maintained 
by  a  third  party  upon  a  promise  made  by  one 
person  to  another,  from  which  such  third 
person  may  derive  a  benefit,  are  tnappllcabl& 
The  right  of  the  plaintiffs  to  maintain  this 
action  against  the  appellants  springs  from 
the  well-known  rule  In  equity  that  a  creditor 
Is  entitled  to  the  benefit  of  any  obligations 
or  securities  given  by  his  debtor  to  one  who 
has  become  a  surety  of  such  debtor  for  the 
payment  of  the  debt.  Sheld.  Subr.  S  85; 
Jones,  Mortg.  |  755;  Pom.  Bq.  Jur.  (  1206; 
Keller  y.  Ashford,  133  U.  S.  622,  10  Sup.  Ct. 
494;  Crowell  v.  Cnnrler,  27  N.  J.  Eq.  154; 
WUUams  y.  Naftzger,  103  Cal.  438,  37  Pac. 
411.  This  rule  In  equity  does  not  depend  up- 
on the  character  of  the  liability  of  the  prin- 
cipal debtor  to  the  creditor,  or.  upon  the  ex- 
istence of  any  relation  between  the  creditor 
and  the  surety  for  the  principal  debtor,  but 
is  founded  wholly  upon  the  right  of  the  cred- 
itor to  avail  himself  of  whatever  rights  the 
surety  has  as  against  the  principal  debtor. 
It  has  been  formulated  In  section  2854  of  the 
Civil  Code,  as  follows:  "A  creditor  is  en- 
titled to  the  benefit  of  everything  which  a 
surety  has  received  from  the  debtor  by  way 
of  security  for  the  performance  of  the  oUi- 
gatlon,  and  may,  upon  the  maturity  of  the 
obligation,  compel  the  application  of  such  se- 
curity to  its  satisfaction."  It  is  under  the 
application  of  this  principle  that  in  the  fore- 
closure of  a  mortgage  a  judgement  for  a  de- 
ficiency may  be  rendered  against  a  grantee 
of  the  mortgagor  who  has  assumed  the  pay- 
ment of  the  mortgage  debt  Williams  v. 
Naftzger,  supra.  By  the  purchase  <rf  the 
mortgaged  premises  and  the  agreement  on 
the  part  of  the  purchaser  to  discharge  the 
mortgage  debt,  there  results  as  between  the 
m<«tgagor  and  his  grantee  a  substitution  of 
the  liability  to  the  mortgagee,  by  which  the 
grantee  becomes  the  principal  debtor  to  the 
mortgagee,  and  the  liability  of  the  mortgagor 
is  merely  that  of  a  surety  for  his  grantee. 
This  agreement  of  the  grantee  to  discharge 
the  mortgage  debt  Is  an  obligation  In  the 
hands  of  the  mortgagor,  which  the  mort- 
gagee may  enforce  for  his  own  benefit  when 
he  seeks  to  obtain  satisfaction  of  the  mort- 
gage debt,  to  the  same  extent  that  it  could 
be  enforced  by  the  mortgagor.  The  mort- 
gagee, in  his  action  to  foreclose  the  mortgage, 
may  proceed  against  the  mortgagor  alone  for 
any  deficiency  in  the  proceeds  of  sale,  or  he 
may  avail  himself  of  his  right  to  proceed 
against  the  mortgagor  and  his  grantee  In  the 
same  action.  If  he  proceeds  against  the 
mortgagor  alone,  and  a  Judgment  is  docketed 
against  him  for  any  deficiency,  the  latter  has 


Digitized  by 


Google 


Cal.) 


CAPITAL  GAS  CO,  v.  TOUNG. 


869 


a  right  ot  action  over  against  his  grantee 
ai>on  his  agreement  to  assnme  the  mortgage 
debt,  tinder  the  rule  for  the  foreclosure  of 
mortgages  In  this  state,  there  can  be  no  per- 
sonal Ilablllt7  upon  the  mortgage  debt,  ex- 
cept for  a  deficiency  therein  after  the  sale  of 
the  mortgaged  premises,  and  prior  to  such 
sale  the  mortgagor  will  have  no  right  of  ac- 
tion uiwn  this  agreement  of  his  grantee;  but 
to  avoid  circuity  of  action,  and  to  protect  the 
mortgagor,  as  the  Intermediate  party,  from 
being  compelled  to  pay  the  debt,  and  then  to 
seek  redress  from  his  grantee  who  has  as- 
sumed the  mortgage  debt,  equity  permits  the 
mortgagee  to  bring  all  the  parties  who  are 
liable  for  the  debt,  whethw  prindpally  or 
ultimately,  before  the  court,  and  have  their 
rights  adjusted  In  a  single  suit.  In  such  an 
action  the  mortgagee  represents  the  mort- 
gagor for  the  purpose  of  enforcing  this  ol>- 
llgatlon  of  the  purchaser  to  him,  and  his  right 
to  enforce  this  obligation  has  the  same  ex- 
tent ^nd  Is  subject  to  the  same  limitations 
as  would  be  that  of  the  mortgagror  in  a  sep- 
arate action  against  his  grantee.  It  Is  not 
necessary  that  there  should  be  a  formal 
promise  on  the  i>art  of  the  grantee  to  pay  the 
mortgage  debt,  In  order  to  render  him  liable 
therefor.  If  his  Intention  to  assume  the  debt 
appears  from  a  consideration  of  the  entire 
Instmment.  The  obligation  may  be  mode 
orally  or  in  a  separate  Instrument.  It  may 
be  implied  from  the  transaction  of  the  par- 
ties, or  it  may  be  shown  by  the  drcmnstan- 
ces  under  which  the  purchase  was  made,  as 
well  as  by  the  language  used  In  the  agree- 
ment. Jones,  Mortg.  {  748;  Oanfleld  v.  Shear, 
49  Mich.  313, 13  N.  W.  605;  Held  v.  Vreeland, 
30  N.  J.  £q.  591. 

The  terms  used  by  the  parties  to  the  agree- 
ment in  the  present  case  indicate  clearly  an 
intention  on  the  part  of  the  appellants  to  as- 
sume the  mortgage  debt  to  the  plaintiffs. 
The  provision  in  the  agreement  that  "the 
mortgages  are  to  be  settled  at  such  time  and 
In  such  manner"  as  the  appellants  might  de- 
termine Is  to  be  read  in  connection  with  the 
subsequent  proviso,  and  cannot  De  construed 
as  giving  to  the  appellants  the  right  to  de- 
termine the  manner  and  select  the  time  at 
which  they  will  settle  the  plaintiffs'  mort- 
gage. Irrespective  of  their  agreement  that 
"the  said  Warner  shall  at  all  times  be  held 
harmless  as  to  the  same."  The  word  "set- 
tled," as  used  in  this  instrument,  is  equiva- 
lent to  "paid"  (Pinkerton  v.  Bailey,  8  Wend. 
600;  Stllwell  V.  Coope.  4  Denio,  225;  Moore 
V.  Hyman,  13  Ired.  21^,  and,  while  the  ap- 
pellants might  not  be  required  to  pay  the 
mortgage  debt  until  It  should  be  demanded 
by  the  plaintiffs,  yet,  by  delaying  to  settle 
the  debt  imtll  after  the  commencement  of 
the  action  to  foreclose  the  mortgage,  they 
lost  the  right  to  select  the  time  and  manner 
of  its  settlement,  which  they  had  reserved 
In  their  agreement  with  Warner,  and  their 
liability  to  pay  the  debt  became  equal  to  that 
of  Warner.    The  commencement  of  the  ac- 


tion to  foreclose  the  mortgage  rendered  their 
agreement  to  save  him  harmless  a  binding 
obligation,  which  the  plaintiffs,  as  his  repre- 
sentatives, and  for  their  own  benefit,  are  en- 
titled to  enforce.  It  must  be  borne  in  mind 
that,  unless  there  shall  be  a  deficiency  In  the 
proceeds  of  sale,  there  will  be  no  liability  on 
the  part  of  Warner,  and  consequently  none 
on  the  part  of  the  appellants,  and  that  this 
cannot  be  known  until  after  a  sale,  under  the 
Judgment.  If  there  shall  be  a  deficiency,  it 
will  then  be  docketed  against  the  appellants 
as  well  as  against  Warner,  and  the  appellants 
win  not  hold  him  harmless  against  It  unless 
they  can  at  that  time  be  compelled  to  release 
him  from  its  effect.  The  docketing  of  a  judg- 
ment for  this  deficiency  against  them  at  that 
time  Is  the  protection  which  is  given  to  War- 
ner by  the  above  rule  in  equity,  and  affords 
an  opportunity  to  the  appellants  to  discharge 
their  obligation  to  Warner  wltnont  Increasing 
Its  burden  upon  them. 

The  appellants  object  to  the  sufficiency  of 
the  findings  to  support  the  judgment,  upon 
the  ground  that,  after  making  findings  upon 
all  the  issues  in  the  case,  the  court  has  also 
found  "that  each  and  all  the  allegations  and 
averments  In  plaintiffs'  complaint  contained 
are  true  and  correct,  except  as  hereinbefore 
otherwise  found,  and  that  all  the  denials  of 
the  answer  of  the  defendants  who  have  ap- 
peared herein  are  untrue,  except  as  her^n- 
before  otherwise  found."  The  appellants 
have  not,  however,  p(rfnted  out  any  issue  up- 
on which  the  conrt  has  failed  to  make  a  find- 
ing, nor  do  they  contend  that  the  findings 
do  not  cover  all  the  issues  in  the  case.  This 
additional  finding  does  not  render  the  other 
findings  defective,  but  is  to  be  regarded  mere- 
ly as  surplusage. 

The  judgment  is  not  rendered  Ineffective 
by  reason  of  being  c<ntalned  In  the  same 
document  with  the  findings.  There  Is  no 
rule  which  requires  the  findings  and  the  Judg- 
ment to  be  Incorporated  in  separate  docu- 
ments. The  judgment  and  order  are  affirm- 
ed. 

We  concur;  VAN  FLBBT,  X;  GAB- 
OUTTB,  J. 


(109  Cal.  140) 

CAPITAL  GAS  CO.  v.  YOUNG,  City  Auditor. 
(No.  18.380.) 

(Supreme  Court  of  California.  Sept.  18,  1895.) 
Contracts  o»  City— Gab  Supply. 
Gafi  companies,  under  Civ.  Code,  {  829. 
are  required,  under  penalty,  to  furnish  gas  up- 
on demand.  The  city  charter  of  Sacramento 
(section  211)  provides  that  no  officer  of  the  city 
shall  be  interested  in  the  sale  of  any  article  to 
the  city,  and  declares  that  such  sales  shall  be 
void.  Seld.  that  a  city  whose  mayor  was  pres- 
ident of  the  gas  company  was  liable  for  the  val- 
ue of  gas  supplied  under  an  implied  contract. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Sacramento 
county;  A.  P.  Catlln,  Judge. 
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Application  for  writ  of  mandamus  by  the 
Capital  Gas  Company  against  J.  D.  Young, 
auditor  of  tlie  city  of  Sacramento.  From  a 
ludgment  awarding  the  writ,  tlie  respond- 
ent below  appeals.     Affirmed. 

J.  Frank  Brown  and  Clinton  L.  White,  for 
appellant.     A.  L.  Hart,  for  respondent. 

SEARLS,  O.  The  Capital  Gas  Company,  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  California,  is,  and  for 
more  than  12  years  last  past  has  been,  en- 
gaged in  the  business  of  furnishing  gas  to 
the  residents  of  the  city  of  Sacramento  (a 
municipal  cor^toratlon),  and  to  consumers 
generally,  tor  profit,  and  has  had  shares  of 
stock  issued  to  and  held  by  divers  persons; 
and  C.  H.  Cummings  is,  and  for  more  than 
one  year  last  past  has  been,  the  duly-ap- 
pointed and  acting  secretary  of  said  corpora- 
tion. The  said  corporation  has  during  a  pe- 
riod of  more  tlian  12  years  last  past  been 
engaged  in  said  business,  under  and  pursu- 
ant to  certain  franchises  duly  granted  to  it 
by  said  city  of  Sacramento.  On  the  11th 
day  of  January,  1882,  the  board  of  trustees 
of  said  Capital  Gas  Company,  by  resolution 
regularly  passed,  fixed  the  price  to  be  paid 
by  consumers  thereof  at  $3  for  each  1,000 
cubic  feet  J.  D.  Young,  the  appellant  here- 
in, is,  and  for  more  than  three  years  last 
past  has  been,  the  duly  elected  and  qualified 
auditor  of  said  city  of  Sacramento;  and  un- 
der the  provisions  of  the  .charter  thereof, 
duly  adopted,  it  is  the  duty  of  said  auditor 
to  draw  and  sign  all  warrants  upon  the 
treasury  for  claims  against  said  city  which 
have  been  allowed  by  the  boai^  of  trustees 
thereof.  The  fire  department  is,  and  for 
more  than  one  year  prior  to  185H  was,  one  of 
the  departments  of  the  municipal  govern- 
ment of  the  city  of  Sacramento.  At  all  the 
times  herein  mentioned,  B.  U.  Steinman  was, 
and  still  is,  the  holder  and  owner  of  stock  tn 
said  Capital  Gas  Company,  and  vraa,  and 
still  is,  the  president  of  said  company,  and 
since  the  first  Monday  in  January,  1894,  has 
IxH'n.  and  still  is,  the  duly-elected  and  acting 
mayor  of  said  city  of  Sacramento.  Between 
the  1st  day  of  February,  18t>4,  and  the  1st 
day  of  March,  18&4,  the  fire  department  of 
the  city  of  Sacramento  used  and  consumed 
8,600  cubic  feet  of  gas,  furnished  and  distrib- 
uted by  the  Capital  Gas  Company,  which 
gas,  according  to  the  rate  fixed  as  aforesaid, 
was  of  the  value  of  $23.80;  and  thereafter, 
and  on  the  1st  of  March,  1894,  the  said  gas 
company  presented  Its  bill  therefor  in  said 
amount,  duly  itemized  and  verified,  to  the 
board  of  trustees  of  said  city,  which  bill  was 
allowed  by  said  board  for  said  sum  of  $25.80, 
and  presented  to  the  auditor  aforesaid,  who 
rejected  the  same,  and  returned  it  to  the 
board  as  provided  by  the  cliarter.  There- 
after the  same  bill  was  again  allowed  and 
approved  by  the  board  of  trustees  and  by 
B.  U.  Steinman,  the  mayor,  in  due  form,  and 


was  again  presented  to  the  auditor,  who  re- 
fused to  audit  the  same  or  to  draw  bis  war- 
rant therefor  on  the  treasurer  of  said  city  In 
favor  of  the  said  gas  company.  Said  sum  of 
$25.80  Is  still  due  and  owing  from  the  said 
city  to  said  gas  company.  The  gas  so  fur- 
nished was  not  furnished  under  any  express 
contract,  nor  was  it  furnished  pursuant  to 
any  contract  entered  into  before  the  election 
of  said  mayor,  except  that  it  was  so  furnish- 
ed pursuant  to  the  franchises  of  the  said  gas 
company  and  the  law  applicable  to  said  gas 
company. 

Section  211  of  the  charter  of  the  city  of 
Sacramento  provides  as  follows:  "No  mem- 
ber of  the  board  of  trustees,  and  no  of^cer  of 
or  employee  of  the  city,  shall  be  or  become 
directly  or  indirectly  interested  in  or  with 
the  performance  of  any  contract,  work  or 
business,  or  in  the  sale  of  any  article,  the 
expense,  price  or  consideration  of  which  is 
payable  from  the  city  treasury,  or  in  the 
purchase  or  lease  of  any  real  estate  or  prop- 
erty belonging  to  or  taken  by  the. city,  or 
which  shall  be  sold  for  taxes  or  assessments, 
or  by  virtue  of  legal  process  at  the  suit  of 
the  city.  Any  member  of  the  board  or  any 
officer  or  employee  of  this  city  violating  the 
provisions  of  this  section,  or  who  shall  be 
directly  or  indirectly  interested  in  any  fran- 
chise, right  or  privilege  granted  by  the  city 
while  he  Is  such  member,  officer  or  employee, 
unless  the  same  shall  devolve  upon  him  by 
law,  shall  forfeit  his  office,  and  be  forever 
disqualified  from  holding  any  position  in  tlie 
service  of  the  city;  and  all  contracts  made, 
or  rights  or  franchises  granted,  in  violation 
of  this  section  shall  be  absolutely  void." 

Upon  the  facts  as  found  by  the  court,  of 
which  the  foregoing  is  a  condensed  state- 
ment, the  court  below  adjudged  that  an 
alternative  writ  of  mandate  theretofore  is- 
sued in  the  cause  be  made  peremptory,  re- 
quiring the  appellant  herein,  as  auditor,  to 
issue  his  warrant  upon  the  treasury  of  the 
city  of  Sacramento,  and  upon  the  proper 
fund  therein,  for  the  amount  of  the  demand, 
viz.  for  $25.80.  The  defendant,  auditor  as 
aforesaid,  appeals  from  the  Judgment,  and 
the  cause  comes  up  on  the  judgment  roll. 

The  officers  of  a  municipal  conmration,  like 
those  of  private  corporations,  are  agents  of 
the  corporate  body.  It  is  a  cardinal  doc- 
trine of  the  law  of  agency  tliat,  "whenever 
an  agent  is  Invested  with  authority  to  use 
any  discretion  in  the  exercise  of  the  powers 
conferred  upon  him,  it  Is  an  implied  cond< 
tion  that  this  discreticm  shall  be  used  in  good 
faith  for  the  benefit  of  the  principal,  and  tn 
accordance  with  the  true  purpose  of  the 
agent's  appointment.  To  this  extent  every 
agency  which  is  not  a  purely  ministerial  one 
Involves  a  fiduciary  relation  between  the 
parties."  Mor.  Priv.  Corp.  {  516.  It  is  in 
consonance  with  this  principle  that  officers 
of  a  corporation  may  not,  under  any  circum- 
stances, use  their  official  ]Tosition  for  their 
own  benefit,  or  for  the  benefit  of  any  one  ex- 
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cept  the  corporation  itself,  and  they  may  not 
represent  the  corporation  In  any  contract  or 
transaction  in  which  they  are  personally  in- 
terested in  obtaining  an  advantage  at  the  ex- 
pense of  the  corporation.  In  such  cases  It  Is 
said  the  corporation  would  not  have  the 
benefit  of  their  unbiased  judgment,  as  self- 
interest  would  prompt  them  to  prefer  their 
own  advantage  to  that  of  the  company.  San 
Piego  V.  San  Diego  &  L.  A,  R.  Co.,  44  Cal. 
106;  Shakespear  v.  Smith,  77  Cal.  638,  20 
Pac.  294;  Finch  v.  Railway  Co..  87  Cal.  507, 
25  Pac.  765;  Wlckersham  v.  Crittenden,  93 
Cal.  29,  28  Pac.  788;  Capron  v.  Hitchcock, 
!»S  Cal.  427,  33  Pac.  431;  Dill.  Mun.  Corp.  § 
444.  The  rule  embodied  in  the  foregoing  de- 
cisions, and  which  has  the  support  of  a  host 
of  others  which  might  be  mentioned,  is  not 
an  arbitrary  one.  In  other  words,  it  is 
founded  in  reason,  and  Is  not  to  be  indiscrim- 
inately applied  irrespective  of  the  circum- 
stances of  the  case.  Mor.  Prlv.  Corp.  f  521. 
It  would  seem  tha,t  the  circumstances  of 
the  present  case  bring  it  within  the  excep- 
tions for  the  following  reasons:  (1)  The  au- 
thority to  transact  the  business  of  the  mu- 
nicipal corporation  of  the  city  of  Sacramento, 
to  procure  supplies  therefor,  and  to  audit 
and  allow  claims  against  the  city,  Is  vested 
in  the  board  of  trustees;  and  B.  IT.  Stein- 
man,  as  mayor  of  the  city,  has  not,  so  far  as 
appears  from  the  record,  any  authority  in 
the  premises.  (2)  The  gas  furnished  to  the 
city  was  not  supplied  under  or  pursuant  to 
any  express  contract  with  the  respondent 
corporation,  of  which  Stelnman  is  president, 
and  the  right  to  recover  the  reasonable  value 
thereof  is  based  upon  the  implied  promise 
which  the  law  raises.  (3)  Under  section  629 
of  the  Civil  Code,  the  respondent  was  bound, 
upon  proper  demand,  to  furnish  gas  to  the 
city,  and,  upon  refusal  so  to  do,  was  liable 
to  a  penalty  of  $50  as  liquidated  damages, 
and  $5  a  day  as  liquidated  damages  for  each 
day  such  refusal  or  neglect  continues  there- 
after. Under  the  operation  of  this  law,  the 
gas  company  was  not  a  free  agent  with  pow- 
er to  contract  or  refuse  to  do  so,  but  it  be- 
came its  duty  upon  demand  to  furnish  gas 
to  the  city,  irrespective  of  the  status  of  Its 
president.  This  duty  to  furnish  gas  to  the 
city  devolved  upon  the  respondent,  not  by 
virtue  of  any  contract,  but  ,by  operation  of 
law;  and  hence  the  laws  governing  ordinary 
contracts  resting  in  the  volition  of  the  par- 
ties thereto  has  no  application.  Where  the 
law  affixes  a  penalty  for  the  nonperformance 
of  an  act,  its  performance  should  not  be  ad- 
Judged  illegal,  or  subject  the  party  perform- 
ing to  the  implication  of  having  violated  a 
duty.  Had  the  city  of  Sacramento  been  in 
need  of  the  land  of  Its  mayor  pursuant  to 
some  public  use,  and  bad  it,  by  proceedings 
for  the  condemnation  thereof,  under  the  law 
of  eminent  domain,  succeeded  to  the  title, 
the  proceeding  would  have  been  so  far  an  ad- 
versary one  that  there  would  have  been  no 
liability  on  the  part  of  such  mayor  for  a  vio- 


lation of  section  211  of  the  city  charter,  here- 
inbefore qnoted.  The  case  at  bar  does  not 
differ  essentially  in  principle  from  the  one 
supposed.  Section  211  of  the  city  charter, 
which  inhibits  its  officers  from  being  inter- 
ested in  any  contracts  or  sales  to  the  city  in- 
volving the  payment  of  money  from  its  treas- 
ury, or  from  being  interested  in  any  fran- 
chise, right,  or  privilege  granted  by  the  city 
while  they  are  in  office,  Is,  except  as  to  the 
penalty  imposed  thereby,  in  substance  a  dec- 
laration of  the  common  law  as  it  previously 
existed,  and  Is  founded  In  wisdom  and  jus- 
tice. It  is  Intended  as  a  shield  to  the  city 
against  the  selfishness  and  greed  of  officials, 
but  was  not  Intended  and  may  not  be  used 
as  a  medium  by  wMch  the  city  can  take  the 
property  of  others  without  their  consent,  un- 
der the  form  of  law,  and  then  refuse  to  pay 
therefor  its  reasonable  worth,  because  an 
officer  of  the  city  is  interested  in  such  prop- 
erty. We  hold  that  section  211  of  the  city 
charter  has  no  application  to  a  case  like  the 
present,  where  the  gas  company  Is  required 
by  positive  law  to  furnish  gas  to  the  city  up- 
on demand,  and,  having  famished  the  com- 
modity, has  presented  its  bill  for  the  reason- 
able value  there«f,  although  the  mayor  of 
the  city  owns  stock  in  the  gas  company  and 
Is  president  thereof.  The  city,  having  re- 
ceived and  used  the  gas  pursuant  to  a  right' 
which  it  enjoyed  independent  of  the  volition 
of  respondent,  is,  in  efgiuity  and  conscience, 
bound  to  pay  the  reasonable  value  thereof. 
The  Judgment  appealed  from  should  be  af- 
firmed. 

We  concur:    VANCLIBF,  C;  HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  appeal- 
ed from  is  affirmed. 


(109  Oal.  146) 
KELLER  V.  HEWITT  et  aL     (No.  18,325.) 
(Supreme  Coort  of  California.     Sept.  19,  1895.) 

TBACHEKS'   CEKTIFICATCa  —  MaKDAMUS  TO  BOABD 

OF  Education. 

1.  Pol.  Code,  §  1771,  provides  that  the  board 
of  education  shall  prescribe  rules  for  the  exam- 
ination of  teachers,  and  examine  applicants, 
and  prescribe  a  standard  of  proficiency.  Mdd 
that,  after  the  board  bos  determined  that  the 
applicant  is  in  every  way  competent  to  teach,  it 
has  no  right  to  refuse  to  issue  a  certificate. 

2.  By  Pol.  Code,  §  17(58,  the  county  super- 
intendent of  schools  is  made  a  member  of  the 
board  of  education.  Bald,  that  it  was  not  nec- 
essary to  make  said  superintendent  a  separate 
party  defendant  to  a  petition  for  mandamus  to 
compel  the  board  to  issue  a  teacher's  certificate. 

Department  1.  Appeal  from  superior  court, 
Sutter  county;  E.  A.  Davis,  Judge. 

Petition  by  Augustine  Keller  for  writ  of 
mandamus  to  compel  A.  H.  Hewitt  and  oth- 
ers, constituting  the  board  of  education  of 
Sutter  county,  to  issue  to  him  a  teacher's  cer- 
tificate. A  demurrer  to  the  petition  was  sus- 
tained, and  petitioner  appeals.     Revereed. 
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W.  H.  Carlln  and  M.  E.  Sanborn,  for  appel- 
lant    W.  T.  Phipps,  foi  respondents. 

VAN  FLEET,  J.  Appellant  made  applica- 
tion to  respondents,  as  the  county  board  of  ed- 
ucation of  Sutter  county,  for  a  granunar  grade 
certificate  as  a  teacher  In  tbe  public  ecbobls 
of  tbe  county,  and  upon  examination  by  said 
board  for  tbe  purpose,  in  accordance  wltb  its 
rules,  was  awarded  a  percentage  of  proficien- 
cy upon  all  of  the  studies,  subjects,  and  mat- 
ters included  in  his  examination  above  that 
required  by  law  and  the  rules  of  the  board 
to  entitle  him  to  a  certificate  of  tbe  grade 
applied  for;  and  the  board  found  and  decided 
tbat  i>etitioner  was  of  good  moral  character, 
and  In  every  way  fit  and  competent  to  receive 
sucb  certificate.  But,  notwltbstanding  tills 
finding  and  that  nothing  further  remained  to 
be  performed  by  appellant  to  entitle  bim 
thereto,  tbe  board  arbitrarily  and  without 
cause  refused  to  issue  such  certificate  to  ap- 
pellant After  a  formal  demand  for  the  is- 
suance of  tbe  certificate,  and  its  continued  re- 
fusal, appellant  applied  to  the  superior  court 
of  the  county  for  a  writ  of  mandate  against 
tbe  board,  requiring  tbe  issuance  to  him  of 
such  certificate,  setting  fortl^  witb  great  full- 
ness and  detail  In  his  affidavit  or  petition  the 
facts  ot  which  the  foregoing  Is  a  brief  snm- 
naary.  The  superior  court  sustained  a  de- 
murrer to  the  petition,  and,  upon  a  failure  to 
amend,  entered  Judgment  against  tbe  peti- 
tioner, from  which  he  appeals. 
.  We  think  the  ruling  of  the  court  below  was 
clearly  erroneous.  The  theory  upon  which 
that  court  proceeded  in  sustaining  the  demur- 
rer, and  tliat  now  contended  for  by  respond- 
ent, is  that  the  law  vests  in  the  board  of  edu- 
cation the  absolute  power  and  discretion  to 
determine  In  any  instance  whether  a  certifi- 
cate shall  issue  to  an  applicant,  irrespective 
of  the  question  of  Ills  fitness  as  shown  by  his 
examination,  and  that  its  determination  in 
the  premises  is  final,  and  not  subject  to  re- 
view by  the  courts.  This  view  of  the  law  can- 
not in  our  Judgment  be  sustained.  It  was 
never  intended  to  vest  in  the  board  of  educa- 
tion any  such  absolute  power  in  the  premises. 
The  law  gives  the  board  large  discretionary 
powers  unquestionably,  but  there  are  limits 
beyond  which  their  discretion  does  not  go,  and 
where  rights  arise  which  it  is  not  within  their 
discretion  to  refuse.  They  have  power  to 
prescribe  and  enforce  rules  for  tbe  examina- 
tion of  teachers,  and  to  examine  applicants, 
and  prescribe  a  standard  of  proficiency  which 
the  person  examined  must  reach  to  entitle 
him  to  a  certificate  (FoL  Code,  i  1771);  and, 
no  doubt.  In  tbe  exercise  of  these  functions, 
the  board  Is  vested  with  such  discretionary 
judgment  that  their  action  could  not  be  re- 
viewed, as,  for  Instance,  in  determining  the 
degree  of  proficiency  and  fitness  shown  by  an 
applicant  upon  any  matter  Involved  In  his  ex- 
amination, and  perhaps  in  prescribing  tbe 
standard  of  proficiency  and  subjects  of  exam- 
ination.   In  sucb  matters  it  may  be  safely 


assumed  that  their  functlCHi  being  largely,  if 
not  wholly,  discretionary,  and  Involving  an  ex-  ' 
ercise  of  judgment,  their  determination  would 
he  held  final.  But,  having  established  such 
rules  and  fixed  such  standard,  and  Iiaving  ex- 
amined an  applicant  under  those  rules,  and 
determined  that  they  have  been  complied 
with,  and  in  all  respects  the  prescril)ed  stand- 
ard of  proficiency  reached,  it  was  not  Intecled 
that  they  should,  nevertheless,  have  the  arbi- 
trary power  to  say  tliat  in  such  a  case  a  cer- 
tificate shall  not  issue.  When,  under  the  law 
and  their  rules,  the  question  of  an  applicant's 
fitness  to  receive  a  certificate  has  been  deter- 
mined in  his  favor,  the  limit  oi  tbe  board's 
discretianary  functions  ta  the  premises  has 
been  reached,  and  a  plain  legal  duty  results. 
The  applicant  thereupon  becomes  entitled  to  a 
certificate,  and  the  board  rests  under  a  cor- 
responding obligation  to  grant  it.  It  ia  such 
a  case  that  is  made  by  the  petition.  All  of 
the  prescribed  requirements  of  the  board  have 
been  met  and  compiled  with  by  petitioner, 
and  the  possession  of  all  the  necessary  qualifi- 
cations determined  in  his  favor.  Taking  the 
facts  alleged  to  be  true,  as  we  must,  the  pe- 
tition, in  our  judgment,  clearly  states  a  case 
for  relief  wlilch  can  be  reached  by  mandate. 
And  this  view  in  no  sense  trenches  upon  tbe 
general  doctrine  contended  for  by  respond- 
ents, that  mandamus  will  not  lie  to  control  or 
direct  mere  discretion  or  Judgment  Respond- 
ents devote  much  space  and  cite  many  au- 
thorities in  support  of  that  rule.  Its  discus- 
sion was  a  work  of  supererogation.  There 
is  no  question  of  Its  general  correctness,  al- 
though It  has  its  limitations  and  exceptions 
(Wood  V.  Strother,  76  CaL  545,  18  Pac.  766; 
Ralscb  V.  Board  of  Ed.,  81  CaL  542,  22  Pac 
890);  but  It  Is  whoUy  beside  the  question, 
since  the  act  here  sought  to  be  compelled  Is 
not  a  discretionary  act,  but  a  purely  ministe- 
rial duty,  resulting  from  the  antecedent  acts 
of  the  board.  It  is  a  case  not  distingulsba- 
ble  from  that  which  would  arise  should  a 
superior  court,  which  is  given  the  power  to 
examine  and  admit  applicants  to  tbe  bar, 
proceed  to  examine  an  applicant,  and  as  a  re- 
sult determine  and  announce  that  it  found  the 
applicant  possessed  of  the  requisite  age,  char- 
acter, and  fitness  under  tbe  law  to  entitle  him 
to  admission,  yet  should  refuse  without  cause 
to  admit  him.  Would  It  be  contended  for  a 
moment  that  such  refusal  was  within  tbe  dis- 
cretion of  the  court  and  that  the  admission 
of  the  applicant  could  not  be  enforced  by 
mandate?  We  apprehend  not  and  yet  that  is 
exactly  this  case.  Tbe  court  In  the  case  sup- 
posed would  have  exhausted  its  discretionary 
powers,  and  Iiave  reached  a  point  where 
nothing  remained  but  to  grant  the  right  to 
which  the  party  had  shown  himself  entitled. 
The  principle  Involved  is  aptly  illustrated  by 
the  case  of  Sansom  v.  Mercer,  G8  Tex.  488. 
5  S.  W.  62.  That  was  a  case  arising  under 
a  statute  of  Texas  providing  tliat  the  territo- 
rial limits  of  a  city  could  be  diminished  by  a 
vote  of  the  people  at  an  election  to  be  called 
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by  tbe  mayor,  upon  application  made  to  him 
by  petition,  signed  by  a  certain  number  of 
electors.  Before  making  a  cali  for  sneli  elec- 
tion, tbe  mayor  waa  required  to  determine 
two  things:  First,  that  there  was  an  excess 
of  territory  over  the  limit  prescribed  by  the 
act;  and,  second,  that  at  least  50  electors  had 
signed  tbe  petition.  Application  was  made 
to  the  mayor  under  the  act  to  call  an  election, 
which  he  refused,  and  mandamus  was  sought 
to  compel  him  to  make  the  call.  It  was  urg- 
ed that,  his  function  involylng  the  exercise  of 
Judgment  upon  his  part  in  passing  upon  the 
matters  submitted  to  him,  he  could  not  be  re- 
quired to  act  in  a  particular  way.  It  is  said 
by  the  court:  "It  is  weU  settled  that,  if  the 
duty  an  officer  is  called  upon  to  perform  re- 
quires the  exercise  of  an  act  of  judgment  on 
his  part,  his  decision  is  not  subject  to  be  re- 
Tiewed  by  a  proceeding  for  a  writ  of  manda- 
mus. Ewing  v.  Cohen,  63  Tex.  483;  Bledsoe  t. 
Railroad  Co.,  40  Tex.  554;  Arberry  v.  Beavers, 
6  Tex.  457;  Commissioners  v.  Smith,  5  Tex. 
471;  Cnllem  t.  Latimer,  4  Tex.  329.  And  it 
is  apparent  that,  in  a  proceeding  to  procure 
an  order  for  an  electl(Hi  under  tbe  statute  be- 
fore cited,  the  mayor  is  required  to  determine 
two  (acts  in  order  to  justify  him  in  making 
the  order  for  the  election:  (1)  That  there  is  a 
surplus  of  territory  over  the  limit  prescribed 
by  the  statate;  and  (2)  that  at  least  SO  quali- 
fied voters  of  that  territory  have  signed  the 
petition.  If  there  be  any  controversy  as  to 
the  existence  of  these  facts,  his  function  is 
discretionary,  and  he  cannot  be  compelled  to 
order  the  election.  But  taking  the  facts  of 
tbe  petition  to  be  true,  as  the  demurrer  ad- 
mits, the  surplus  territory  exists,  and  more 
than  the  requisite  number  of  voters  have  sign- 
ed the  application.  In  such  a  case  the  discre- 
tion of  the  mayor  ceases.  The  act  to  be  done 
is  purely  ministerial.  His  duty  becomes  ab- 
solute, and  he  can  be  compelled  to  perform 
it.  The  fact  that  preliminary  to  his  action 
he  most  know  that  there  is  an  excess  of  terri- 
tory beyond  the  statutory  requirements,  and 
that  the  requisite  number  of  voters  have  sign- 
ed the  petitlOD,  does  not  invest  him  with  th^ 
discretion  to  refuse  to  order  the  election  when, 
as  a  matter  of  fact,  there  is  no  controversy  as 
to  tbe  excess,  or  as  to  the  number  and  quali- 
fications of  the  signers."  Many  other  cases 
support  a  like  view,  but  we  deem  it  unneces- 
sary to  multiply  -them.  The  case  of  Bailey 
V.  Ewart,  52  Iowa,  111,  2  N.  W.  1009,  largely 
relied  upon  by  respondents  as  supporting  their 
view,  we  do  not  regard  as  in  point  or  as  in 
any  way  in  conflict  with  the  principles  above 
announced.  It  is  apparent  from  the  reading 
of  that  case  that  the  certificate  was  there  re- 
fused because  the  applicant  was  not  found 
qualified;  and  it  was  property  held,  imder  the 
general  rule  above  stated,  that  this  question 
was  a  discretionary  one,  and  could  not  be  re- 
viewed. A  very  dlfTerent  question  would  have 
been  presented  had  the  applicant  been  found 
competent,  and  the  certificate  then  refused. 
Had  the  court  reached  the  conclusion  it  did 


under  such  a  state  of  facts,  the  case  would 
have  presented  some  analogy  to  the  one  be- 
foi^  us.  For  these  reasons  the  general  de- 
murrer should  have  been  overruled. 

Nor  do  we  think  there  is  anything  in  the 
special  ground  of  demurrer  that  there  is  a 
defect  of  parties  defendant,  in  that  the  county, 
superintendent,  in  his  ofllclal  capacity  as 
such,  should  have  been  made  a  party  defend- 
ant. Under  the  statute,  the  county  superin- 
tendent is  made  a  member  of  the  board  of  ed- 
ucation (Pol.  Code,  S  1768);  and  it  is  only  in 
the  latter  capacity  that  be  has  any  function  to 
perform  in  the  premises  counted  upon.  It 
was  only  by  reason  of  his  being  a  constituent 
part  of  the  board,  therefore,  that  it  was  nec- 
essary to  make  him  a  party  at  all,  and,  as  such, 
he  is  made  a  defendant  It  Is  true  that  tbe 
constitution  commits  to  county  superintend- 
ents  and  county  l)oards  of  education  control 
of  the  examination  of  teachers,  and  the  grant- 
ing of  certificates  within  their  respective  ju- 
risdictions; bat  it  has  left  it  to  the  legislatnro 
to  provide  the  machinery  for  putting  this  pow- 
er, in  motion,  and  prescribe  the  mode  and 
manner  of  its  exercise  and  the  limitations  of 
the  power  vested.  This  tbe  legislature  has 
done,  and  has  seen  fit  to  prescribe  tkat  the 
functions  of  the  superintendent  in  this  regard, 
except  in  certain  respects  not  here  invcdved, 
are  to  be  performed  as  a  member  of  the  board 
of  education.  In  his  separate  capacity  of  su- 
perintendent, therefore,  the  latter  was  neither 
a  necessary  nor  a  proper  party  to  the  proceed- 
ing. 

It  follows  that  the  judgment  should  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  overrule  the  de- 
murrer.    It  is  so  ordered. 

We  concur:  GAROUTTB,  J.;  HARRI- 
SON, J. 


(109  Cal.  17g) 

CORBETT  et  aL  v.  CHAMBERS  et  al. 

(No.  19,417.) 

(SuDreme  Court  of  California.     Sept.  25,  1885.) 

HXOHANIC'B  LtEN  Ct.4IK  —  SOFFICIBHOT— FiLINO. 

1.  The  proTision  in  Code  Civ.  Proc.  i  1187, 
requiring  the  o'aim  filed  by  a  mechanic's  lien 
claimant  to  statu  "the  name  of  the  owner  or  re- 
puted owner,  if  known,"  means  the  owner  or 
reputed  owner  at  time  the  claim  is  filed. 

2.  Objections  to  a  mechanic's  lien  claim 
that  the  verification  states  that  the  facts  stated 
therein  are  true,  instead  of  that  the  claim  is 
true,  and  that  a  certain  person  is  the  owner  of 
the  "premises"  instead  of  the  "building,"  are 
frivolous. 

3.  An  objection  that  a  mechanic's  lien  claim 
was  not  made  or  filed  by  the  claimant  should 
bo  overruled  when  it  appears  that  the  claimant 
signed  the  claim,  and  gave  it  to  another  to  file, 
and  it  was  indorsed  by  the  recorder  as  filed  by 
the  claimant. 

Department  1.  Appeal  from  superior  court, 
San  Diego  connty;   E.  S.  Torrance,  Judge. 

Action  by  W.  C.  Corbett  and  others  against 
W.  D.  Chambers  and  others  tor  foreclosure 
of  mechanic's  lien.  From  a  judgment  for 
defendants,  plaintiffs  appeal.    Reversed. 
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J.  W.  Goodwin  and  Henry  J.  Stevens,  for 
appellants.  Z.  Montgomery  &  Son  and  F. 
W.  Ewing,  for  respondents. 

HARRISON,  J.  Action  for  the  foreclosure 
of  four  mechanics'  liens  upon  certain  prop- 
erty in  the  county  of  San  Diego.  When  the 
notices  of  lien  were  offered  in  evidence  the 
defendants  objected  to  their  sufflciency,  and 
they  were  excluded  by  the  court,  and  judg- 
ment rendered  in  favor  of  the  defendants. 
Plaintiffs  have  appealed. 

The  complaint  alleges  "that  from  about  the 
Ist  day  of  January,  1892,  to  about  the  1st 
day  of  May,  1892,  W.  D.  Cliamiiers  was  the 
owner  of  the  real  property  hereinafter  de- 
scribed;  that,  as  these  plaintiffs  are  inform- 
ed and  believed,  ever  since  about  the  Ist  day 
of  May,  1892,  said  property  has  stood  in  the 
name  of  F.  W.  Swing,  and  that  said  F.  W. 
Ewing  has  been  the  owner  thereof."  The 
notices  of  lien  are  substantially  in  the  same 
form,  and  contain  the  following  statements: 
"That  F.  W.  Ewing  is  the  name  of  the  owner 
or  reputed  owner  of  said  premises;  that  W. 
D.  Chambers  is  the  name  of  the  person  by 
whom  this  claimant  was  employed  to  vrork 
on  said  premises."  One  of  the  objections 
which  the  defendants  made  to  the  introduc- 
tion of  these  notices,  and  the  one  which  has 
been  chiefly  argued  in  their  brief,  Is  that  the 
notices  should  state  the  name  of  the  owner 
at  the  time  the  claimant  made 'his  contract 
with  Chambers,  and  should  also  state  that 
the  person  for  whom  the  labor  was  perform- 
ed bad  some  contractual  relation  with  the 
person  named  in  the  notice  as  the  owner  of 
the  building,  whereas  the  notices  herein 
merely  state  the  name  of  the  owner  at  the 
time  of  filing  the  claim  of  lien,  and  do  not 
purport  to  state  the  name  of  the  owner  at 
the  time  the  contract  was  made,  and  that 
they  fail  to  show  any  contractual  or  other  re- 
lation between  the  owner  and  Chambers. 
The  steps  which  are  requisite  to  the  enforce- 
ment of  a  mechanic's  lieu  are  entirely  of 
statutory  creation,  and  the  same  rule  which 
makes  It  essential  that  all  statutory  require- 
ments be  complied  with  in  order  to  perfect 
the  lien  renders  It  unnecessary  to  take  any 
other  step  than  is  thus  required.  In  order, 
therefore,  to  determine  whether  a  notice  of 
lien  is  sufficient,  it  is  only  necessary  to  com- 
pare its  terms  with  the  terms  of  the  statute 
which  provide  for  the  notice.  Section  1187, 
Code  Civ.  Proc..  rediuires  the  claimant  to  file 
for  record  with  the  county  recorder  "a  claim 
containing  a  statement  of  his  demand,  after 
deducting  all  Just  credits  and  off  sets,  with 
the  name  of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by 
whom  he  was  employed,  or  to  whom  he  fur- 
nished the  materials."  The  requirements 
that  are  made  by  the  statutes  in  many  other 
states  differ  from  those  required  in  tills  state, 
and,  as  It  Is  only  necessary  to  consider  the 
requirements  of  the  above  section,  it  Is  un- 
profitable to  consider  what  decisions  may 


hare  been  made  under  different  statutes.  In 
the  absence  of  any  qualifying  term,  a  stat- 
ute must  be  interpreted  according  to  the  nat- 
ural import  of  its  language.  There  is  no 
limitation  upon  the  term  "owner,"  as  used  in 
the  above  section  of  the  Code,  nor  does  it 
refer  to  the  owner  with  whom  the  contract 
for  the  improvement  was  made,  or  to  the 
owner  at  any  other  time  than  at  the  date  of 
filing  the  claim.  To  hold  that  the  notice 
must  state  the  name  of  the  "owner"  who 
originally  entered  into  the  contract  under 
which  the  work  was  done  would  be  to  re- 
quire something  of  the  claimant  which  the 
statute  has  not  required;  and  to  hold  that  a 
statement  of  the  name  of  the  owner  at  the 
time  of  filing  his  claim  Is  insufficient  would 
be  to  deprive  him  of  a  lien  when  he  has  ful- 
ly compiled  with  the  requirements  of  the 
statute.  The  object  of  requiring  the  claim 
to  be  filed  In  order  to  perfect  the  lien  is  to 
give  notice  of  the  lien  to  those  Interested  in 
the  property  upon  which  it  Is  claimed;  and, 
as  the  owner  at  the  time  of  filipg  the  claim 
is  the  party  to  be  affected  thereby,  rather 
than  one  who  has  parted  wltb  the  property 
subsequent  to  the  making  of  the  original  con- 
tract, it  is  reasonable  to  suppose  that  the 
legislature  Intended  the  name  of  the  owner 
at  the  time  the  claim  is  filed,  rather  than 
that  of  any  previous  owner. 

The  present  mechanic's  Hen  law  is  an  evo- 
lution from  prior  statutes  upon  the  same  sul>- 
ject,  resulting  from  the  desire  of  the  legisla- 
ture to  adjust  the  respective  rights  of  lien 
claimants  with  those  of  the  owners  of  prop- 
erty Improved  by  their  labor  and  material. 
An  examination  of  these  statutes  confirms 
the  conclusion  that  the  "owner"  whose  name 
Is  to  be  given  in  the  claim  of  lien  is  the  own- 
pr  at  the  time  of  filing  the  claim.  The  act 
of  1850,  S  2  (St  1850,  p.  212),  required  the 
claimant  to  give  a  notice  in  writing  to  the 
"owner"  of  the  building  on  which  his  labor 
or  materials  had  been  expended.  By  the  act 
of  1S55,  §  3  (St.  1855,  p.  157),  the  claimant 
was  required  to  file  his  claim  in  the  recorder's 
'office,  and  within  five  days  thereafter  serve 
a  copy  thereof  on  the  owner  of  the  building, 
or  his  agent  in  case  the  owner  resided  out  of 
the  county;  and.  if  he  had  no  agent,  to  post 
it  on  the  building  charged  with  the  lien.  In 
1858  (St.  1858,  p.  225)  this  act  was  amended 
by  authorizing  the  copy  of  the  notice  to  be 
left  at  the  residence  of  the  owner,  or  depos- 
ited in  the  post  office,  directed  to  him,  in- 
stead of  being  posted  upon  tite  building.  In 
the  act  of  1862,  §  5  (St.  1862,  p.  385),  the 
claimant  was  required  to  give  a  notice  of  the 
nature  and  extent  of  his  claim  to  the  "em- 
ployer" of  the  original  contractor.  The  stat- 
ute was  again  revised  in  1808,  and  the  act  of 
that  year  (St  1868,  p.  589)  contains  substan- 
tia lly  the  present  provisions  of  the  Code  on 
tills  subject  Instead  of  requiring  the  notice 
to  be  given  to  the  "employer"  of  the  orig- 
inal contractor,  as  was  required  by  the  act  of 
18(S2,  this  act  brings  the  "owner"  into  counec- 
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tion  with  the  clnimajit,  as  did  the  statutes 
prior  to  18(32,  and,  instead  of  requiring  that 
the  notice  of  claim  be  personally  served  upon 
him,  authorizes  it  to  be  filed  for  record  with 
the  county  recorder.  By  the  act  of  1862  the 
notice  was  to  be  glTen  to  the  "employer"  of 
the  orginal  contractor,  irrespective  of  any  in- 
terest he  might  then  have  In  the  property; 
and  the  restoration  of  the  term  "owner"  in 
1868  Indicates  that  the  legislature  deemed 
that  notice  to  the  employer  might  not  be  suf- 
ficient If  such  employer  was  not  also  the 
owner.  As  the  main  object  of  giving  per- 
sonal notice  of  the  claim  to  the  owner  of  the 
building  Is  to  affect  him  with  notice  of  the 
lien,  and  afford  bim  an  opiwrtunlty  of  pro- 
tecting himself  against  the  same  in  his  deal- 
ings with  the  original  contractor,  It  must  be 
assumed  that  when  the  legislature  substi- 
tuted the  recording  of  the  claim,  with  the 
name  of  the  owner  therein,  for  the  personal 
notice  previously  required  to  be  given  to  him, 
it  Intended  the  owner  of  the  property  who 
would  be  affected  by  the  lien,  rather  than  a 
prior  owner,  who  had  authorized  the  Im- 
provement, and  who,  by  an  intervening  sale, 
had  ceased  to  have  any  interest  In  the  prop- 
erty, or  In  any  lien  thereon.  Another  object 
of  having  the  notice  made  a  matter  of  public 
record  is  for  the  protection  of  those  who  may 
deal  with  the  owner  of  the  property.  By 
Pol.  Code,  §  4236  (16),  the  county  recorder  is 
required  to  keep  "an  Index  of  notices  of  me- 
chanics' liens,  labelled  'Mechanics'  Liens,' 
each  page  divided  Into  three  columns,  headed, 
re9i)ectlvely, 'Parties  Claiming  Liens,'  'Against 
Whom  Claimed,'  'Notices  When  and  Where 
Recorded.' "  The  same  provision  is  found 
In  section  125  of  the  several  county  govern- 
ment acts  that  have  been  passed.  It  is  by 
this  index  that  a  subsequent  dealer  with  the 
property  Is  to  be  guided  in  ascertaining 
whether  there  are  any  Incumbrances  upon  the 
owner's  title,  and  it  Is  apparent  that  this  In- 
dex would  afford  no  notice  to  subsequent  pur- 
chasers or  Incumbrancers  if  the  owner  whose 
name  is  to  be  stated  In  the  claim  is  one  who 
at  some  previous  time  had  been  the  owner, 
but  who  had,  long  prior  to  filing  the  claim, 
parted  with  all  interest  in  the  property.  As 
the  claim  of  Hen  which  is  to  be  filed  with  the 
county  recorder  is  not  the  enforcement  of  the 
lien,  OP  any  step  for  its  enforcement,  but 
merely  one  of  the  acts  to  be  performed  in 
perfecting  the  lien,  it  is  apparent  that  it  is 
not  essential  that  this  notice  shall  contain  a 
statement  of  all  the  facts  essential  to  estab- 
lishing: the  lien,  or 'anything  more  than  is  re- 
quired by  the  statute.  The  office  of  filing 
the  statemfflit  Is  to  give  notice  of  the  claim, 
and  not  to  serve  as  evidence  of  the  Hen.  The 
statute  does  not  require  the  daimant  to  state 
in  bis  notice  that  the  person  to  whom  he  fur- 
nished the  materials,  or  for  whom  he  per- 
formed labor  upon  the  buUdlng,  had  any  con- 
tract with  the  owner,  or  with  the  person 
whose  name  Is  given  as  the  owner.  The  only 
notice  that  the  claimant  is  required  to  give 


is  the  name  of  the  person'  with  whom  he  dealt 
or  contracted.-  He  may  not  know  the  name 
of  the  owner,  and  if  he  is  ignorant  of  his 
name  he  is  not  required  to  state  it.  Lumber 
Co.  V.  Newklit.  80  Cal.  275,  22  Pac.  231.  The 
person  witli  whom  he  dealt  may  be  unknown 
to  the  owner.  He  may  be  a  subcontractor 
with  whom  the  owner  had  no  contractual  re- 
lation, and  the  statute  provides  that  the  la- 
borer may  have  a  lien,  irrespective  of  the 
existence  of  a  contract  on  the  part  of  the 
owner.  In  the  action  to  enforce  the  lien, 
however,  the  clabnant  must  state  In  bis  cmn- 
plaint  all  the  facts  essential  to  a  recovery, 
and  show  that  the  person  with  whom  he 
dealt  had  authority  from  the  owner,  either 
express  or  implied,  to  create  a  Uen  upon  bis 
property.  If  the  owner  who  contracted  for 
the  improvement  baa  in  the  meantime  parted 
with  all  interest  In  the  property,  whether  be- 
fore or  after  filing  the  notice,  the  claimant 
cannot  enforce  his  Hen  In  an  action  against 
him  alone,  but  must  make,  as  a  defendant 
the  owner  at  the  time  of  bringing  the  suit. 
The  statute  is  a  remedial  statute,  adopted  in 
obedience  to  the  requirements  of  the  constitu- 
tion (article  20,  i  15),  and  Is  to  be  liberally 
construed  in  furtherance  of  the  purposes  for 
which  It  was  authorized.  The  persons  for 
whose  benefit  the  statute  Is  enacted  are  not 
presumed  to  be  versed  in  the  niceties  of 
pleading,  and  the  notices  which,  under  its 
provisions,  they  are  authorized  to  give,  have 
regard  to  substance  rather  than  form.  The 
terms  of  the  section  clearly  Indicate  tliat  it 
was  not  the  Intention  of  the  legislature  that 
In  the  claim  of  Hen  which  he  files  for  record 
the  claimant  shall  state  the  name  of  the  real 
owner,  at  the  risk  of  losing  bis  lien  If  It  shall 
turn  out  that  he  was  in  error.  The  provi- 
sion therein  that  the  claimant  shall  give  the 
"name  of  the  owner,  or  reputed  owner.  If 
known,"  impUes  that,  If  he  does  not  know 
the  name  of  the  owner,  be  may  state  this 
fact,  and  perfect  his  Uen  without  naming  an 
owner  (Lumber  Oo.  v.  Newklrk,  supra);  atd 
also  that,  if  in  good  faith  he  gives  the  name 
of  a  reputed  owner,  he  shall  not  lose  his  Uen 
if  he  shall  afterwards  ascertain  that  some 
other  person  was  the  owner.  See  Leiegne  v. 
Schwarzler,  67  How.  Prac.  130.  Under  this 
view  of  the  object  of  the  section,  it  must  be 
held  that  the  claimant  does  not  fall  in  per- 
fecting bis  lien  If,  as  In  the  present  case,  be 
states  the  name  of  the  owner,  or  reputed 
owner.  In  the  alternative.  As  he  is  not  re- 
quired to  ascertain  at  his  peril  the  name  of 
the  true  owner,  and  as  it  Is  sufficient  if  he 
gives  the  name  of  the  reputed  owner,  the 
sufficiency  of  the  notice  is  not  impaired  by 
the  same  person  being  designated  as  owner 
or  reputed  owner.  In  either  case  it  is  only 
the  opinion  of  the  claimant  upon  matters 
that  are  not  presumptively  within  hie  knowl- 
edge, but  which  he  has  formed  from  external 
information;  and  in  that  respect  the  notice 
which  he  is  to  file  differs  from  a  pleading  in 
which  a  fact  essential  to  a  recovery  must  be 
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definitely  aTerred.  The  object  of  this  state- 
ment in  his  claim  Is,  as  we  have  seen,  to 
deslirnate  the  person  against  whom  he  seeks 
to  establish  the  Hen,  as  well  as  to  protect  oth- 
ers in  their  dealings  with  the  property.  The 
purpose  of  this  investigation  is  to  point  out 
the  IndlTidual  who  is  to  be  affected  thereby, 
rather  than  the  attribute  of  ownership;  and, 
if  the  Individual  against  whose  property  the 
Uen  is  claimed  is  specified,  he  receives  all  the 
notice  which  is  Intended  by  the  statute,  irre- 
spective of  whether  he  is  designated  as  own- 
er or  reputed  owner.  See  Reed  v.  Norton,  00 
Cal.  59C,  26  Pac.  787,  aad  27  Pac.  426. 

Many  other  objections  were  made  by  the 
respondents  to  the  introduction  of  the  notice, 
but  they  have  not  been  presented  In  their 
brief.  The  court  sustained  the  objections  as 
a  whole,  without  specifying  those  which  It 
deemed  valid.  We  have,  however,  examined 
the  record  with  reference  to  all  of  the  objec- 
tions, but  do  not  deem  that  any  of  them  re- 
quire further  consideration.  The  objection 
that  in  the  veriflcation  of  one  of  the  claims 
It  is  stated  "that  the  facts  stated  therein  are 
true,"  Instead  of  stating  tliat  the  claim  Is  true, 
as  well  as  the  objection  to  another  of  the  no- 
tices that  it  stated  that  Ewing  was  the  own- 
er of  the  "premises,"  Instead  of  stating  that 
he  was  the  owner  of  the  "building,"  are 
frivolous.  The  only  objection  to  the  claim  of 
the  plaintiff  Wellington  was  that  it  had  not 
been  filed  In  the  recorder's  office,  or  made  by 
the  claimant.  Wellington,  however,  testified 
tliat  he  had  signed  the  claim,  and  given  It  to 
Jjee  to  be  recorded;  and  upon  tliis  testlmcmy, 
In  connection  with  the  indorsement  upon  the 
claim,  the  objection  should  have  been  over- 
ruled.  The  Judgment  is  reversed. 

We  concur:  GAROUTTE,  J,;  VAN 
FLEET,  J. 

(10»  Cal.  221) 

BALFOUR  V.  FRESNO  CANAL  &  IRRIGA- 
TION CO.     (No.  18,437.) 

(Supreme  Court  of  California.     Sept.  27, 1895.) 

Irhioatioh  —  Contracts  —  C!onstrdction — Parol 
Evidence. 

A  contract  providing  that  for  S1.(XX) 
down  and  a  yearly  rental  defendant  should  fur- 
nish plaintiff  from  "defendant's  main  canal,  or 
from  a  branch  thereof,"  a  certain  amount  of 
water  for  irrigation,  defendant  to  "place  a  suita- 
ble box  or  ^te  In  the  bank  of  said  main  canal, 
or  a  brandi  thereof,  at  the  most  convenient 
point  for  the  conveyance  of  the  water  to  said 
land,"  as  soon  as  plaintiff  should  commence  con- 
struction of  a  ditch,  which  it  was  provided  he 
should  build  "from  said  box  or  gate  to  said 
land,  at  his  own  risk,  cost,  and  expense,"  for 
the  purpose  of  talcing  the  water  on  his  land, 
plaintiff  to  pay  annually  to  defendant  ^ilOO, 
"the  first  payment  to  be  made  the  first  Mon- 
day in  September,  after  the  water  has  been 
brought  upon  the  said  land,"  is  so  ambiguous  as 
to  whether  the  yearly  payment  was  to  com- 
mence the  September  after  plaintiff  took  the 
water  upon  the  land  throngh  the  ditch  to  be 
constructed  bj  him,  or  the  September  after  de- 
fendant had  brought  the  water  to  the  land 
ready  for  vlaintiS,  that  parol  evidence  of  the 


sarronndlng  circumstances  and  the  intent  of 
the  parties  is  admissible  to  aid  in  the  construc- 
tion. 

Department  1.  Appeal  from  superior  cotirt, 
Fresno  county;   M.  K.  Harris,  Judge. 

Action  by  Robert  Balfour  against  the  Fres- 
no Canal  &  Irrigation  Company.  Judgment 
for  defendant    Plaintiff  appeals.    Reversed. 

L.  L.  Cory,  for  appellant.  Geo.  E.  Charcb. 
f  OP  respondent 

VAN  FLEET,  J.  The  parties  hereto,  in 
November,  1889,  entered  Into  four  several 
contracts,  whereby  defendant  sold  and  con- 
veyed to  plaintiff  certain  water  rights  or 
privileges  for  the  irrigation  of  a  section  of 
land  in  Fresno  county.  The  contracts  wem 
Identical  In  terms,  except  that  each  referred 
to  a  different  quarter  section.  So  far  as  nec- 
essary to  be  stated,  the  stipulations  were 
that  the  defendant,  for  the  consideration  of 
$1,0(X)  paid  down  and  a  yearly  rental  herein- 
after mentioned,  agreed  to  furnish  to  plain- 
tiff from  "defendant's  main  canal,  or  from  a 
branch  thereof,"  the  quantity  of  water  cmi- 
tracted  for;  that  the  defendant  should  "place 
a  suitable  box  or  gate  In  the  bank  of  said 
main  canal,  or  a  branch  thereof,  at  the  most 
convenient  point  for  the  conveyance  of  the 
water  to  said  land,"  as  soon  as  the  plaintiff 
should  commence  the  constructiim  of  a  ditch, 
wliich  It  was  provided  he  should  build  "from 
said  box  or  gate  to  said  land,  at  his  own 
risk,  cost,  and  expense,"  for  the  purpose  of 
taking  said  water  upon  bis  land.  It  is  then 
provided  that  plaintiff  and  his  successors, 
etc.,  will  pay  annually  to  the  defendant  for 
a  designated  period  the  sum  of  $100,  "the 
first  payment  to  be  made  the  first  Monday  in 
September,  after  the  water  has  been  brongbt 
upon  the  said  land."  And  it  Is  provided 
that,  in  case  of  default  in  such  payment  In 
any  year  for  a  space  of  30  days  after  it  l>e- 
comes  due,  the  agreement  shall  become  void 
at  the  option  of  the  canal  company.  Under 
these  contracts  defendant  prior  to  Septem- 
ber, 1891,  carried  its  canal  to  a  point  aoce»- 
slble  to  plaintiff's  land,  and  In  fact  partly 
upon  the  line  of  said  land,  but  plaintiff  has 
not  constructed,  or  commenced  to  construct, 
any  ditch. to  take  the  water  from  said  canal 
upon  his  land,  nor  has  he  ever  otherwise 
taken  or  used  said  water.  In  due  time  after 
the  completion  of  Its  canal,  as  aforesaid,  the 
defendant  made  demand  upon  the  plaintiff 
for  the  payment  of  rent  under  each  of.  said 
contracts  for  the  year  1891,  which  plaintiff 
refused;  and  plaintiff  likewise  reused  a  de- 
mand for  said  rent  claimed  by  defendant  for 
the  year  1892.  Instead,  plaintiff  brought  this 
action  to  have  it  decreed  that  there  is  noth- 
ing due  from  him  to  the  defendant  under 
said  contracts,  and  to  enjoin  defendant  from 
attempting  to  terminate  or  annul  plaintltTs 
rights  thereunder.  Defendant  filed  a  cross 
complaint,  alleging  its  full  compliance  with 
the  terms  of  the  contracts,  and  that  the  two 
annual  payments  of  rent  for  the  years  1891 
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and  1892  were  due  and  unpaid,  and  asked  a 
decree  enf(»clng  the  payment  of  the  same. 
The  court  found  that  defendant  had  fully 
performed  the  contracts  on  its  part,  and  ren- 
dered a  decree  in  favor  ^f  defendant  for  the 
amount  claimed,  and  from  said  decree,  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. 

The  whole  controversy  turns  utran  the  ques- 
tion as  to  when,  under  the  contracts,  plain- 
tiff's obligation  to  make  the  annual  pay- 
ments of  rent  provided  for  commences,  and 
the  solution  of  this  question  depends  upon 
the  construction  to  be  given  that  particular 
«lause  which  provides  that  the  first  annual 
payment  is  to  be  made  "the  first  Monday  in 
September,  after  the  water  has  been  brought 
upon  said  land."  Plaintiff  contends  that 
this  language,  while  somewhat  ambiguous 
and  uncertain,  was  used  and  Intended  to  re- 
fer to  the  tailing  of  the  water  upon  the  land 
from  defendant's  canal,  by  the  plaintiff, 
through  the  medium  of  the  ditch  to  be  con- 
structed by  him,  and  that  no  annual  pay- 
ment is  to  become  due  until  such  actual  tid- 
ing by  plaintiff;  while  defendant's  conten- 
ticm  is  that  the  clause  plainly  has  reference 
to  the  bringing  of  the  water  to  the  land  by 
the  water  company,  and  is  in  no  degree  am- 
bij;noiis;  and  that,  when  defendant  com- 
pleted the  construction  of  its  canal,  and  car- 
ried the  water  to  said  land  at  an  accessible 
point,  from  whence  it  could  be  conducted  up- 
on the  land  by  means  of  the  ditch  to  be  con- 
structed by  the  plaintiff,  the  condition  upon 
which  depended  defendant's  right-to  the  an- 
nual rent  was  fully  complied  with,  and  that 
defendant  is  entitled  to  said  rent,  regard- 
less of  whether  plaintiff  was  then  ready  to 
take  or  use  the  water  upon  his  land.  In  sup- 
port of  the  construction  contended  for  by 
him,  plaintiff  introduced  evidence  at  the  trial 
tending  to  show  that  during  the  negotia- 
tions between  the  plaintiff  and  the  officers  of 
the  defendant,  which  ended  In  the  execution 
■ot  the  contracts,  plaintiff  for  some  time  re- 
fused to  take  the  said  water  rights,  because 
he  was  making  no  use  of  the  land  which  re- 
quired water,  and  he  did  not  desire  to  enter 
into  the  contracts,  and  be  compelled  to  pay 
rent  for  water  that  he  then  had  no  use  for, 
and  so  stated  to  defendant;  that  the  latter 
was  anxious  to>  have  plaintiff  purchase  said 
water  rights,  and  he  was  assured  by  the 
president  of  defendant,  with  whom  the  ne- 
gotiation was  had,  that,,  if  plaintiff  would 
take  the  contracts,  and  pay  a  thousand  dol- 
lars each,  which  price  was  somewhat  higher 
than  that  for  which  similar  rights  had  been 
sold  to  others,  he  should  not  be  required  to 
pay  rent  until  such  time  as  he  should  take 
the  water  upon  his  land  for  use;  that  it  was 
with  this  understanding  that  plaintiff  entered 
Into  said  contracts,  and  that  this  was  what 
the  parties  intended  to  express  by  the  lan- 
guage used.  The  evidence  further  tended  to 
show  that  the  language  above  quoted  was 
inserted  In  writing  in  a  blank  left  in  the 


printed  form  of  contract  used  by,  the  water 
company,  and  that  the  clause  as  there  in- 
serted differed  from  that  found  in  the  other 
water-right  contracts  made  by  the  company; 
the  provision  usually  inserted  being  that  the 
rent  should  be  paid  after  the  1st  of  Septem- 
ber of  a  certain  year,  without  reference  to 
when  the  water  was  brought  on  the  land; 
whUe  some  of  them  provided  that  reit 
should  be  paid  after  the  water  was  brought 
to  the  land;  but  that  the  contracts  sued  up- 
on were  the  only  ones  providing  that  the 
rent  should  not  be  paid  until  the  water  was 
brought  upon  the  land.  This  evidence  was 
admitted  by  the  court  against  defendant's 
objection  that  it  was  incompetent,  as  tending 
to  vary  the  terms  of  the  writing,  and  because 
all  prior  negotiations  were  deemed  merged  in 
the  written  contract,  and  could  not  be  shown 
by  parol.  The  court  subsequently  adopted 
this  view,  and  struck  the  evidence  out,  and 
it  is  upon  this  ruling  that  the  questlMi  in- 
volved arises. 

If  the  language  of  the  contract  is,  as  de- 
fendant contei],ds,  plain  »M  unambiguous, 
and  susceptible  of  but  one  construction,  then 
the  objection  was  good,  and  the  evidence 
properly  excluded.  If,  however,  the  language 
employed  be  fairly  susceptible  of  either  one 
of  the  two  interpretations  contended  for, 
without  doing  violence  to  its  usual  and  ordi- 
nary import,  or  some  established  rule  of  con- 
struction, then  an  ambiguity  arises,  which 
extrinsic  evidence  may  be  resorted  to  for 
the  purpose  of  explaining.  This  is  not  allow- 
ing parol  evidence  for  the  purpose  of  vary- 
ing or  altering  the  contract,  or  of  putting  a 
different  sense  and  construction  upon  its  lan- 
guage from  that  which  it  would  naturally 
bear,  but  for  the  purpose  of  showing  the 
circumstances  imder  which  the  language  was 
used,  and  applying  it  according  to  the  inten- 
tion of  the  partiea  "The  true  interpretation 
of  every  instrument  being  manifestly  that 
which  will  make  the  instrument  speak  the 
Intention  of  the  party  at  the  time  it  was 
made,  it  has  always  been  considered  an  ex- 
ception, or  perhaps  a  corollary,  to  the  general 
rule  above  stated,  that  when  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words 
themselves,  or  any  difficulty  as  to  their  ap- 
plication under  the  surrounding  circumstan- 
ces, the  sense  and  meaning  of  the  language 
may  be  investigated  and  ascertained  by  evi- 
dence dehors  the  instrument  itself."  Sand- 
ford  V.  Railroad  Co.,  37  N.  J.  Law,  1,  3.  For 
the  purpose  of  determining  what  the  parties 
intended  by  the  language  used,  it  is  compe- 
tent to  show  not  only  the  circumstances  un- 
der which  the  contract  was  made,  but  also 
to  prove  that  the  parties  intended  and  un- 
derstood the  language  in  the  sense  contend- 
ed for;  and  for  that  purpose  the  conversa- 
tion between  and  declarations  of  the  parties 
during  the  negotiations  at  and  before  the 
time  of  the  execution  of  the  contract  may  be 
shown.  Code  Civ.  Proc.  §§  1860,  1861;  City 
of  Atlanta  v.  Schmeltzer  (Ga.)  10  S.  E.  543, 
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546;  KeU«r  v.  Webb,  123  Mass.  88;  Long  v. 
liong,  44  Mo.  App.  141;  Swett  v.  Shumway, 
102  Mass.  3C5.  In  our  judgment,  the  con- 
tracts In  question  are  so  far  ambiguous,  in 
'  the  particular  under  consideration,  as  to  fall 
within  the  principles  here  announced,  and 
that  the  excluded  evidence  was  of  a  cliar- 
acter  admissible  to  explain  and  fix  the  Inten- 
tion of  the  parties  In  the  employment  of  the 
language  used.  It  may  be  that,  standing 
alone,  the  contracts  would  recelre  the  con- 
£tructlon  urged  by  defendant.  Irrigation  Co. 
V.  Dunbar,  80  Cal.  530,  22  Pac.  275.  The  lan- 
guage Is,  perhaps,  not  so  essentially  different 
from  that  under  consideration  In  the  case 
Just  cited  as.  In  the  absence  of  any  extrinsic 
facts  tending  to  show  a  contrary  Intention, 
to  call  for  a  different  construction.  But  at 
the  same  time  It  Is  likewise,  we  think,  per- 
fectly susceptible  of  the  construction  contend- 
ed for  by  plaintiff.  If  such  was  the  meaning 
Intended  by  the  parties,  and  that  without  do- 
ing violence  to  the  ordinary  sense  or  mean- 
ing of  the  language  employed,  or  Importing 
any  new  term  into  the  contract  Nor  does 
such  construction  make  the  contract  appear 
so  unreasonable  or  Improbable  as  to  preclude 
It.  In  determining  the  meaning  of  the  par- 
ties In  the  particular  clause,  we  will  look  at 
every  part  of  the  instrument.  "It  Is  a  true 
and  Important  rule  of  construction  that  the 
sense  and  meaning  of  the  parties  to  any  par- 
ticular instrument  should  be  collected  ex  an- 
tccedentlbus  et  consequentlbus;  that  is  to 
say,  every  part  of  it  should  be  brought  into 
action.  In  order  to  collect  from  the  whole 
one  uniform  and  consistent  sense,  if  that  may 
be  done."  Broome,  Leg.  Max.  442.  Apply- 
Ingthls  rule,  and  regarding  the  different  pro- 
visions of  the  contract  in  the  light  of  the  cir- 
cumstances surrounding  the  parties,  as  dis- 
closed by  the  evidence,  the  construction 
sought  to  be  established  by  plalntiiT  is  neither 
unreasonable  nor  necessarily  Inconsistent 
with  the  gpueral  purpose  intended  to  be  ac- 
complished. Plaintiff  paid  $1,000  in  cash  for 
each  of  the  rights  acquired  by  him  under 
the  contracts.  Defendant  was  to  take  the 
water  to  the  land,  or  furnish  It  at  a  con- 
venient point  from  where  it  could  be  taken 
out  by  plaintiff.  The  contracts  do  not,  in 
terms,  require  defendant  to  take  the  water 
upon  the  land,  but  only  to  a  point  where  It 
shall  be  accessible  or  convenient;  but  it  does 
In  express  terms  provide  for  the  water  being 
taken  upon  the  land  by  plaintiff  himself. 
The  evidence  tended  to  show  that  defendant 
was  very  anxious  to  sell  these  rights  to  plain- 
tiff. Possibly  It  was  in  need  of  the  $4,000 
It  would  receive  In  cash  payments,  or  had 
other  special  reason  for  desiring  to  make  the 
hale.  It  Is  not  at  all  unreasonable  and  may 
(vell  be  that,  under  the  circumstances  and 
in  consideration  of  making  the  sale  for  the 
price  asked,  the  defendant  was  willing  to 
forego  the  annual  rent  until  the  water  should 
be  actually  taken  upon  tlie  land  by  plaintiff. 
If  such  was  the  intent  sought  to  be  express- 


ed, the  contract  should  be  so  construed,  so 
long  as  the  language  used  may  fairly  include 
It.  And  without  regard  to  the  sense  in 
which  the  language  was  used  by  the  defend- 
ant, the  grantor.  If  It  is  shown  that  It  sup- 
posed, or  had  reason  to  suppose,  that  the 
plaintiff,  its  grantee,  understood  it  in  this 
sense,  and  if  the  sense  and  meaning  contend- 
ed for  by.  plaintiff  be  a  proper,  although  not 
a  necessary,  one,  and  Is  more  favorable  to 
him,  in  either  case  that  constructioa  should 
be  adopted.  '  Code  Qv.  Proc.  f  1864;  Civ. 
Code,  i  1649.  We  conclude,  therefore,  that 
the  court  below  should  have  retained  tbe  of- 
fered evidence,  and  considered  it  In  deter- 
mining the  proper  construction  to  be  given 
the  provision  in  question,  and  tliat  Its  exclu- 
sion was  an  error  for  which  a  reversal  must 
be  had.  Judgment  and  order  denying  new 
txial  reversed,  and  cause  remanded. 

We  concur:  HARRISON,  J.;  GAROUTTE. 


(5  Cal.  Vntep.  131) 

SCOTT  V.  RHODES  et  al.     (No.  19,637.) 

(Supreme  Court  of  California.     Sept  4,  1895.) 

Estoppel  by  Recobd  —  Ejectment  — Plbising 
AND  Proof. 

1.  One  claiming  under  a  grant  by  a  certain 
name  is  conclusively  bound  by  a  judidal  deter- 
mination and  definition  of  what  land  was  meant 
by  that  name. 

2.  Recovery  cannot  be  had  in  ejectment  for 
land  not  specified  in  the  complaint 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Ejectment  by  Maria  A.  Scott  against  A.  G. 
Rhodes  and  others.  From  a  judgment  for 
defendants  for  costs,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Hunsaker  &  Stevens,  Chalmers  Scott  and 

B.  Parker,  for  appellant    J.  O.  W.  Paine,  and 

C.  H.  RIppey,  for  respondents. 

VANCLIBF,  C.  Action  of  ejectment  to  re- 
cover pos^aesslon  of  the  north  haif  of  a  tract 
of  land  situate  in  the  county  of  San  Diego, 
described  in  the  complaint  by  tbe  name 
"Rancho  Buena  Vista,"  and  not  otherwise. 
The  complaint  is  In  the  most  general  form, 
alleging  plaintiff's  own«shlp  and  possession 
of  the  north  half  of  said  tract,  and  that  de- 
fendants ejected  her  therefrom,  and  wlth- 
faold  from  her  the  possession  thereof.  The 
defendants  denied  plalntlfTs  alleged  owner- 
ship and  possession,  and  further  denied  that 
they  ever  entered  upon  or  ejected  plaintiff 
from  the  land  described  in  the  complaint,  or 
that  they  ever  withheld  the  possession  there- 
of from  the  plaintiff.  The  cause  was  tried 
by  the  court  without  a  Jury,  and  the  court 
found  that  plaintiff  was  the  owner  and  en- 
titled to  the  possession  of  the  land  desciibed 
in  her  complaint  as  "the  north  half  of  the 
Rancho  Buonn  Vista,"  but  further  found  that 
neither  of  tbe  defendants  ever  entered  upon 
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or  ejected  the  plaintiff  from  said  north  Iialf, 
or  any  part  thereof,  or  ever  -withheld  the  pos- 
session of  the  same,  or  any  part  thereof,  from 
the  plaintiff;  and  as  a  conclusioo  of  law 
found  "that  the  plaintiff  should  tai^e  noth- 
ing by  this  action,  and  that  the  defendants 
are  entitled  to  judgment  against  the  plain- 
tiff for  their  costs,"  and  rendered  Judgment 
accordingly.  The  plaintiff  api>eal8  from  the 
judgment,  and  from  an  order  denying  her 
motion  tor  a  new  trial. 

Tlie  principal  question  for  decision  is  one 
of  fact:  Did  the  defendants,  or  any  one  of 
them,  oust  or  eject  the  plaintiff  from  any 
part  of  the  land  described  in  her  complaint 
as  the  "north  half  of  Rancho  Buena  Vista," 
or  withhold  from  her  the  possession  of  any 
part  thereof?  The  evidence  shows  with  rea- 
sonable certainty  what  lands  the  defendants 
entered  upon  and  withheld  from  the  plain- 
tiff. Each  one  of  them,  as  pre-emptor  or 
homestead  claimant,  separately  entered  upon 
a  small,  defined  tract  of  what  he  claimed  to 
be  government  land,  outside  and  west  of-  the 
Rancho  Buena  Vista;  so  that  the  controversy 
ultimately  relates  only  to  the  location  of  the 
western  boundary  line  of  the  Rancho  Buena 
Vista.  The  plaintiff  derived  h«  title  f?om  a 
Mexican  grant,  made  by  Gov.  Plo  Pico  to 
an  Indian  named  Felipe  In  the  year  1845,  and 
confirmed  by  the  United  States  board  of  land 
commissioners  for  this  state,  and  by  the  Unit- 
ed States  district  court  The  petition  of 
Felipe  for  the  grant  describes  the  land  as  a 
"small  piece  of  land  called  'Buena  Vista,' 
*  •  •  which  piece  of  land  consists  of  half 
a  league  in  length  and  one-half  in  breadth, 
on  which  I  maintain  some  little  stock  that 
serve  for  the  maintenance  of  myself  and 
family."  After  reciting  this  petition.  Gov. 
Pico  made  the  grant  in  the  following  words: 
"After  having  previously  made  the  neces- 
sary investigation  according  to  law  and  regu- 
lations, in  the  exercise  of  the  powers  vested 
in  me,  in  the  name  of  the  Mexican  nation,  I 
have  concluded  to  grant  him  the  mentioned 
land,  declaring  it  his  property  by  the  pres- 
ent letters  patent  and  under  the  following 
conditions:  First.  ♦  •  »  Second.  He  will 
solicit  of  the  respective  judge  to  give  him 
Juridical  possession  in  virtue  of  this  docu- 
ment, by  whom  the  boundaries  are  to  be 
marked,  putting  the  necessary  landmarks. 
Third.  The  land  granted  is  of  an  extent  of 
half  a  square  league,  and  the  same  he  ac- 
tually occupies.  The  judge  who  shall  give 
the  iMSsession  will  cause  it  to  be  measured 
according  to  ordinance,  leaving  the  surplus 
that  may  result  to  the  benefit  of  the  nation 
for  convenient  purposes."  The  judge  who 
gave  Juridical  possession  reported  the  meas- 
urements and  boundaries  of  the  possession 
given  as  follows:  "As  we  stood  at  one  of 
'the  boundaries  of  the  garden  of  the  Indian 
Felipe,  the  line  was  drawn  east,  and  there 
were  measured  and  counted  two  thousand 
five  hundred  varas,  which  terminated  at  the 
boundary  of  Don  Lorenzo  Soto,  where  the 


party  Interested  was  ordered  to  place  hl9 
landmark.  From  this  place  the  line  was 
drawn  In  a  south  course.  There  were  meas- 
ured and  counted  two  thousand  Ave  hundred 
varas,  which  ended  at  a  small  peak,  where 
stand  two  rocks  joined  together.  Hare  the 
party  interested  was  ordered  to  place  his 
landmark.  From  this  point  the  line  was 
drawn,  course  west,  and  there  were  meas- 
ured and  counted  two  thousand  five  hundred 
varas,  which  ended  at  a  small  red  hill,  where 
the  party  Interested  was  ordered  to  place  his 
landmark.  From  this  point  the  line  was 
drawn,  course  ncMrth.  There  were  measured 
and  counted  two  thousand  five  hmidred  varas, 
which  ended  vipoa.  a  hill  where  there  stands 
a  large  rock,  and  the  party  in  Interest  was 
ordered  to  place  his  landmark."  In  the  or- 
der of  confirmation  by  the  United  States  land 
commission,  the  grant  is  described  as  follows: 
"The  lands  of  which  confirmation  is  here- 
by made  are  knowh  by  the  name  of  "Buena' 
Arista,'  and  are  bounded  and  described  as  fol- 
lows, to  wit:  Commencing  at  the  northwest 
corner  of  the  garden  of  the  Indian  Felipe, 
and  running  east  two  thousand  and  fire  hun- 
dred varas  to  the  boundary  line  of  Lorenzo 
Soto's;  thence  running  south  two  thousand 
five  hundred  varas  to'  a  small  peak,  where 
stand  two  rocks,  joined  together;  thence 
running  west  two  thousand  five  hundred 
varas  to  a  small  red  bill;  thence  running 
north  two  thousand  five  hundred  varas  to 
the  place  of  beginning,  on  a  hill,  where  there 
is  a  rock,— containing  in  all  one-half  of  a 
square  league.  Reference  for  further  descrip- 
tion is  had  to  the  original  grant  and  to  the 
translation  of  the  original  record  of  judicial 
possession,  both  of  which  aocuments  are  on 
file  as  evidence  in  the  cause."  In  the  judg- 
ment of  the  United  States  district  court,  af- 
firming that  of  land  commission,  the  grant 
is  described  as  follows:  "And  It  Is  further 
ordered,  adjudged,  and  decreeu  that  the  claim 
of  the  appellee  Is  a  good  and  valid  claim,  and 
that  the  said  claim  be,  and  the  same  is  here- 
by, confirmed  to  the  extent  of  one-half  of 
a  square  league  of  land,  a  little  more  or  less, 
being  the  same  land  which  is  situated  in  the 
county  of  San  Diego,  known  by  the  name 
of  "Buena  Vista,'  and  bounded  and  described 
as  follows:  Commencing  -at  the  northwest 
corner  of  the  garden  of  the  Indian  Felipe, 
and  running  east  two  thousand  five  hundred 
varas  to  the  boundary  line  of  Lorenzo  Soto's; 
thence  running  ^uth  two  thou&and  five  hun- 
dred varas  to  a  small  peak,  where  stand  two 
rocks,  joined  together;  thence  running  west 
two  thousand  and  five  hundred  vai-as  to  a 
small  red  hill;  thence  running  north  two 
thousand  five  hundred  varas  to  the  place  of 
beginning,  on  a  hill,  where  there  Is  a  rock,— 
containing  In  all  one-half  of  a  square  league. 
Reference  for  further  description  to  be  had  to 
the  original  grant  and  to  the  translation  of 
the  original  record  of  Judicial  possession." 
The  grant  has  been  surveyed  by  five  differ- 
ent United  States  deputy  surveyors,- first. 
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by  J.  C.  Hayes,  In  1857;  second,  by  Max  Stro- 
bel.  In  1867;  tbitd,  by  WlUlam  Mlnto,  in 
1881;  fourth,  by  W.  G.  Wheeler,  In  1884; 
Otth,  by  H.  I.  WUley,  In  1888.  All  these 
snireys  have  been  set  aside  by  the  Interior 
department,  and  a  sixth  survey  ordered, 
which  had  not  been  executed  at  the  time  of 
the  trial  of  this  case.  The  plaintiff  claims 
that  the  survey  by  Wheeler  is  correct,  but 
would  be  satisfied  with  that  by  WUley.  By 
these  two  surveys  the  western  and  southern 
boundaries  are  Identical,  and  include  tbe 
land  claimed  by  eacli  defendant 


In  the  following  diagram  tbe  quadrangle 
A,  B,  C,  D,  represents  the  Wheeler  surrey; 
that  of  A,  B,  O,  E,  the  WUley  survey;  and 
that  of  IT,  6,  H,  I,  drawn  by  me,  is  intended 
to  represent,  proximately,  the  boundaries  of 
the  grant  according  to  courses  and  distances 
as  stated  In  the  order  of  confirmation  by  the 
United  States  land  commission,  and  also  in 
the  Judgment  of  the  Dnlted  States  district 
court,  without  regard  to  Uindmarks,  except 
that  of  the  northwest  comer  of  Felipe's  gar- 
Aea  as  the  point  of  commencement;  it  being 
agreed  by  counsel  that  the  garden  is  correct- 
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ly  located.  The  quadrangle  F,  J,  K,  I,  repre- 
sentB  a  priyate  survey  made  for  defendants, 
TThlch  tbey  claim  to  be  a  correct  survey  of 
the  land  granted. 

No  scale  of  distances  upon  which  the  map 
■was  drawn  appears  in  the  transcript  except 
by  Inference.  Mr.  Chalmers  Scott,  the  hus- 
band of  the  plaintiff,  testified  that  he  was 
a  civil  engineer  and  an  attorney  at  law, 
and  In  explaining  the  map,  among  other 
things,  said:  "Plaintiff  claims  point  A  as 
the  northwest  comer  of  the  ranch,  point  B 
as  the  southwest  comer,  point  O  as  the 
sontheast  comer,  and  point  B  as  the  north- 
east corner,  although  point  B  Is  not  so  far 
east  as  we  woald  be  entitled  to  go.  In  my 
opinion.  This  would  make  the  north  line 
of  the  ranch  (reduced  to  Mexican  or  Span- 
ish varas)  5,028.92  varas,  the  east  line  5,132.- 
63  varas,  the  south  line  4,784.47  varas,  and 
the  west  line  4,246.9  varas,  in  length.  This 
Is  according  to  the  Wllley  survey.  By  the 
Wheeler  survey  the  north  line  Is  6,541.54 
varas,  and  the  east  line  5,126.22  varas,  in 
length;  the  south  and  west  lines  being  Iden- 
tical with  the  Wllley  survey."  This  how- 
ever, does  not  quite  agree  with  the  lengths 
of  the  lines  as  expressed  In  chains  on  the 
map,  assuming  that  a  Mexican  vara  Is  equal 
to  33  Inches  English  measure,  as  it  Is  under- 
stood to  be  In  this  state;  and,  further  as- 
suming that  all  the  lines  of  the  map  were 
drawn  upon  the  same  scale,  the  length  of 
the  north  line  (A,  E)  of  the  Wllley  survey, 
as  expressed  in  chains  on  the  map,  must  be 
a  gross  error,  for  though  it  is  nearly  one- 
eighth  of  an  inch  longer  than  the  south  line 
of  the  same  survey,  it  purports  to  be  68 
chains  shorter  than  the  south  line.  Mr. 
Chalmers  also  testified  that  the  broken 
lines  on  the  map  show  the  location  of  the 
section  and  quarter-section  lines  projected 
from  adjoining  government  surveys.  If 
this  is  true,  the  map  must  be  on  a  scale  of 
two  Inches  for  a  mile;  and  this  agrees  very 
nearly  with  the  measurements  by  chain  as 
written  on  the  map,  except  in  case  of  the 
north  line  (A,  E)  of  the  Wllley  survey, 
which  should  be  about  230  chains  Instead 
of  133.58. 

The  burden  of  proving  that  defendants 
had  ousted  the  plaintiff  from,  or  withheld 
from  her  the  possession  of  some  part  of  the 
grant,  as  properly  located,  was  on  the  plain- 
tiff; but  I  think  she  failed  to  sustain  It. 
The  grant  In  this  case  Is  not  of  a  specific 
quantity  within  exterior  boundaries  Inclos- 
ing more  than  the  specific  quantity  granted. 
In  her  complaint  the  plaintiff  has  described 
the  demanded  premises  only  by  a  name; 
but  In  proving  her  title  she  proved  a  judi- 
cial determination  and  definition  of  what 
land  was  meant  by  that  name,  by  which 
determination  and  definition  she  Is  conclu- 
sively bound.  In  the  Judicial  proceedings 
before  the  United  States  land  commission 
and  Id  the  United  States  district  court,  to 
which  her  predecessor  In  Interest  was  a 
T.41P.D0.8— 50 


I>arty,  the  Mexican  grant  under  which  she 
claims  was  construed  to  be  a  grant  of  a 
specific  tract  of  land  described  by  courses, 
distances,  monuments,  and  quantity;  and 
there  is  no  dispute  as  to  the  location  of  the 
monument  named  as  the  point  of  commence- 
ment of  the  judicial  description,  to  wit, 
"the  northeast  comer  of  Felipe's  garden." 
Thence  running  east  2,500  varas  to  the 
boundary  of  the  land  of  Lorenzo  Soto,  which 
boundary  Is  described  by  the  witnesses  as  a 
ridge,  and  not  otherwise;  and  its  location 
by  witnesses  for  plaintiff  is  consistent  witb 
the  call  for  distance  on  the  west  course. 
"Thence  running  south  2,500  varas  to  a 
small  peak,  where  stand  two  rocks,  joined 
together."  l%o  witnesses  for  defendants 
testified  that  they  found  the  small  peak  and 
the  two  rocks  called  for  at  the  comer 
marked  K  on  the  diagram,  whereas  plain- 
tiff's witnesses  testified  that  the  peak  and 
rocks  called  for  are  about  a  mile  further 
south,  at  the  comer  0  on  the  diagram,  and 
that  the  lodis  and  peak  at  K  do  not  answer 
the  call.  On  this  point  the  evidence  was 
conflicting;  but,  since  point  E  answers  the 
call  for  distance  and  quantity,  and  approxi- 
mates that  for  course,  I  think  the  prepon- 
derance of  evidence  on  this  question  is  in 
favor  of  the  defendants.  Thence  west  2,500 
varas  "to  a  small  red  hill."  Defendants' 
witnesses  professed  to  have  found  the  "small 
red  hill"  at  point  J  on  the  diagram,  while 
plaintiff's  witnesses  located  It  two  miles 
further  west  as  point  B.  It  was  not  denied 
that  there  was  a  small  hill  of  a  reddish  color 
at  point  J,  but  plaintiff's  witnesses  claimed 
that  It  was  not  so  red  as  that  at  point  B; 
and,  on  the  other  hand,  witnesses  for  de- 
fendants claimed  that  the  hill  at  B  was  not 
a  small  hill,  but  was  a  large  hill.  Consider- 
ing the  great  excess  over  the  calls  for  dis- 
tance and  quantity  in  extending  the  south 
line  west  to  B,  I  think  the  evidence  fully 
justified  its  termination  at  i>oint  J.  Thence 
nms  the  fourth  and  last  course  north  2,600 
varas  "to  the  place  of  beginning  on  a  hill 
where  there  is  a  rock,— containing  In  all 
one-half  of  a  square  league."  Plaintiff's 
witnesses  locate  this  closing  point  at  A, 
nearly  a  mile  and  a  half  from  the  northwest 
corner  of  Felipe's  garden,  which  must  be 
accepted  as  the  place  of  beginning,  though 
it  is  not  on  a  hill,  and  no  rock  answering  the 
call  was  found  within  a  thousand  feet  of  it, 
and  though  the  hill  on  which  point  A  is  lo- 
cated has  upon  it  a  vast  number  of  rocks 
scattered  over  a  large  area  of  ground,  as 
testified  by  the  witnesses;  since  to  dispute 
that  one  of  the  boundaries  of  that  garden  la 
the  place  of  beginning  from  which  the  first 
course  ran  east  is  to  dispute  the  record  of 
the  grant,  and  to  dispute  that  the  northwest 
comer  of  the  garden  Is  the  place  of  begin- 
ning Is  to  dispute  the  record  of  the  judg- 
ment of  the  United  States  land  commission, 
and  of  the  United  States  district  court,  con- 
firming the  grant,  by  which  judgments,  as 
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before  remarked,  the  plaintiff  Is  concluslye- 
ly  bouad. 

Other  objections  to  the  location  and  extent 
of  the  west  line  by  the  Willey  survey  are: 
(1)  That  it  does  not  close  the  survey  by 
nearly  a  mile  and  a  half;  (2)  to  close  the 
survey  by  running  from  point  A  to  the  gar- 
den would  malce  the  grant  qulntangular, 
instead  of  a  quadrangle,  as  called  for;  (3) 
It  Incloses  more  than  three  times  as  much 
land  as  called  for;  and  (4)  the  west  line  Is 
nearly  a  mile  longer  than  called  for.  I 
think  it  clear  that  the  evidence  Justified  a 
finding  by  the  lower  court  that  the  west 
boundary  line  of  the  grant  is  not  further 
west  than  a  north  and  south  line  intersect- 
ing the  northwest  corner  of  Felipe's  garden; 
and,  as  there  is  no  evidence  tending  to 
prove  that  any  one  of  the  defendants  ever 
entered  npon  or  ejected  the  plaintiff  from 
any  land  east  of  said  north  and  south  line, 
the  court  was  also  Justified  in  finding,  as  it 
did,  that  none  of  the  defendants  ever  en- 
tered upon  or  ousted  the  plaintiff  from  the 
premises  described  In  the  complaint,  or  with- 
held the  possession  of  any  part  thereof  from 
the  plaintifr. 

The  plaintiff  contends,  however,  that  she 
was  In  actual  possession  of  land  west  of  the 
said  north  and  south  line,  from  which  the 
defendants  ejected  her,  and  which  she  is  en- 
titled to  recover  in  this  action,  even  though 
it  Is  not  within  the  boundaries  of  the  Rancbo 
Buena  Vista  as  properly  located.  For  two 
sufficient  reasons  this  point  cannot  be  sus- 
tained: (1)  She  sued  for  and  described  in 
her  complaint  only  the  Rancho  Buena  Vista; 
she  tendered  no  issue  as  to  any  other  land; 
there  was  no  Issue  as  to  any  other  land 
tried;  and  therefore  she  cannot  recover  any 
other  land  In  this  action.  (2)  The  evidence 
does  not  tend  to  prove  that  any  one  of  the 
defendants  entered  upon  any  land  while  she 
was  in  the  actual  possession  thereof,  or  up- 
on any  land  within  any  Inclosure  I  think 
the  order  and  Judgment  appealed  from 
should  be  affirmed. 

We  concur:    SEARLS,  C;    BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion,  the  order  and 
Judgment  appealed  from  are  affirmed. 


DB  COUTS  V.  LAFKIN  et  al.     (No.  19,536.) 
(Sunreme  Court  of  California.     Sept.  4,  1895.) 

Denartment  1.  Appeal  from  superior  conrt, 
San  Diego  county;    E.  S.  Torrance,  Judpe. 

Action  of  ejectment  by  Ysidora  B.  De  Couta 
against  James  Lafkin  and  others.  From  a 
judgment  for  defendants,  and  an  order  denying 
a  new  trial,  plaintiff  appeals.     Affirmed. 

Hunsaker,  Britt  &  Goodrich,  Hnnsaker  & 
Stevens,  Chalmers  Scott,  and  E.  Parker,  for  ap- 
pellant. .T.  O.  W.  Paine  and  C.  H.  Rippey, 
for  respondents. 

PER  CURIAM.  This  is  an  action  to  recov- 
er possession  of  land  situate  in  the  county  of 


San  Diego,  and  deactibed  as  "the  south  half  of 
Rancho  Buena  Vista."  The  case  in  every  re- 
spect is  like  that  of  Scott  v.  Rhodes  (No.  19,537, 
just  decided)  41  Pac.  878.  Upon  the  authority 
of  that  decision,  the  judgment  and  order  appeal- 
ed from  must  be  affirmed,  and  it  is  so  ordered. 


<«  Wash.  :.. 
THOMAS  V.  GRAND  LODGE  OF  ANCIENT 
ORDER  OF  UNITED  WORKMEN 
OF  WASHINGTON. 

(Supreme  Court  of  WaaUngton.     Aug.  6, 1896.) 

MuTCiL  Besefit  Imsuran-cb  —  Cbaxgb  of  Bexb- 

riCIAKIBS — AprLICATIOK — Matekiilitt 

or  AXSWBBS. 

1.  The  interest  of  the  beneficiary  of  a  cer- 
tificate in  a  t>enevolent  association  is  not  vest- 
ed before  the  death  of  the  member,  but  is  a 
mere  expectancy,  which  may  be  changed  at  any 
time  by  such  member. 

2.  In  the  alwence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  that  a  member  of  a 
benevolent  society  has  power  to  change  the 
certificate  of  membership. 

3.  In  an  action  on  a  beneficiary  certificate 
in  a  benevolent  association,  evidence  of  declara- 
tions by  the  member  as  to  the  truth  of  state- 
ments made  in  application  for  meml>er8hip  ore 
admissible  against  the  beneficiary. 

4.  The  answers  to  questions  in  an  applica- 
tion for  membership  in  a  benevolent  society  are 
merely  representations,  and,  if  untrue,  affect 
the  rights  of  the  applicant  in  so  far  only  as  he 
knew  them  to  be  untrue  when  he  made  the  ap- 
plication. 

5.  Where  the  application,  signed  by  both 
parties,  provided  that  the  answers  to  ail  ques- 
tions should  be  considered  material,  it  was  er- 
ror, in  an  action  on  a  beneficiary  certificate  is- 
sued to  such  applicant,  to  refuse  to  charge  that 
such  answers  were  materiaL 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Louise  M.  Thomas  against  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  Washington  on  a  beneficiary 
certificate.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

W.  W.  Likens  and  A.  R.  Hellig,  for  appel- 
lant ■  Ira  A.  Town,  for  respondent. 

HOYT,  C.  J.  This  action  was  brought  to 
recover  upon  what  Is  known  as  a  "beneficiary 
certificate"  issued  by  the  authority  of  the  Su- 
preme Lodge  of  the  Ancient  Order  of  United 
Workmen,  wherein  It  was  recited  that  Broth- 
er W.  Hill  Thomas,  a  workman  degree  mem- 
ber of  Lodge  No.  32  of  said  order,  was  enti- 
tled to  all  the  rights  and  privileges  of  mem- 
bership In  the  order,  and  to  designate  the 
beneficiary  to  whom  the  sum  of  $2,000  of  the 
beneficiary  fund  of  the  order  should  at  his 
death  be  paid.  Such  certificate  was  Issued 
upon  certain  conditions  therein  expressed, 
and  therein  the  resixindent,  Louise  M.  Thom- 
as, wife  of  the  said  W.  Hill  Thomas,  was 
designated  as  the  beneficiary.  Upon  the 
trial  it  was  conceded  that  said  W.  HIU  Thom- 
as, In  his  lifetime,  was  a  member  of  the  or- 
der, under  the  authority  of  which  the  benefi- 
ciary certificate  was  Issued;  that  he  was 
dead;   that  sufficient  proof  thereof  had  been 
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made  under  the  rules  of  the  order;  and  that 
the  respondent  was  bis  widow,  and  entitled 
to  recover  the  amount  due  under  said  bene- 
ficiary certificate,  if  such  certificate  was  of 
force  against  said  order.  It  was  claimed, 
however,  that  such  certificate  was  void  and 
of  no  effect.  The  ground  of  this  contention 
was  the  alleged  fact  that  in  the  application 
of  said  W.  Hill  Thomas  for  membership  he 
had  answered  certain  questions  therein  pro- 
pounded by  the  order  for  the  purpose  of  de- 
termining whether  or  not  the  applicant 
should  be  received  as  a.  member,  and  In  such 
answers  had  misrepresented  the  facts.  The 
substantial  controversy  upon  the  trial  was— 
First,  as  to  whether  or  not  his  answers  to 
the  questions  thus  propounded  were  or  were 
not  true;  and,  second,  as  to  the  effect  of  such 
answers,  If  untrue,  upon  the  beneficiary  cer- 
tificate. Incident  t»  this  controversy  were 
certain  questions  relating  to  the  kind  of 
proof  which  was  admissible  for  the  purpose 
of  showing  that  his  answers  were  untrue. 
A  large  number  of  exceptions  were  taken  by 
the  appellant  during  the  progress  of  the  trial, 
and  they  have  been  grouped  and  argued  here 
under  various  assignments  of  error.  We 
have  carefully  examined  the  questions  raised 
by  such  exceptions,  but  they  are  too  numer- 
ous for  separate  discussion  In  this  opinion. 
The  many  questions  raised  thereby  will  be 
.substantially  covered  by  an  Investigation  as 
to  the  rulings  of  the  court  In  the  admission  of 
testimony,  and  as  to  the  effect  of  the  an- 
swers to  the  questions  propounded  In  the  ap- 
plication. 

It  Is  claimed  by  the  appellant  that  the 
court  wrongfully  construed  the  beneficiary 
certificate  as  an  ordinary  life  Insurance  poli- 
cy, and  thereby  committed  error  to  Its  preju- 
dice. Authorities  are  cited  which  satisfy  us 
that,  if  the  coiut  so  construed  this  beneficiary 
certificate.  It  made  a  mistake;  but  the  ap- 
pellant was  not  Injured  by  the  conception  of 
the  court  as  to  the  nature  of  the  contract,  ex- 
cepting so  far  as  such  conception  may  have 
infiuenced  its  action  In  the  reception  or  rejec- 
tion of  testimony  or  In  Instructing  the  jury. 

Upon  the  trial  the  appellant  offered  to  show 
by  the  declarations  of  said  W.  Hill  Thomas, 
made  after  the  Issue  of  the  certificate,  that 
his  answers  to  some  of  the  questions  pro- 
pounded In  the  application  were  untrue,  to 
his  knowledge  at  the  time  they  were  made. 
This  evidence  was  excluded  upon  the  appar- 
ent ground  that  upon  the  Issue  of  such  certifi- 
cate the  beneficiary  therein  acquired  a  vest- 
ed Interest,  which  could  not  be  divested  by 
the  acts  of  the  member  upon  whose  life  the 
benefit  depended.  That  such  is  the  nature  of 
.the  Interest  of  the  beneficiary  in  an  ordinary 
life  Insurance  policy  is  established  by  the 
great  weight  of  authority,  but,  as  to  bene- 
ficiary certificates  of  the  nature  of  the  one 
in  controversy,  a  like  weight  of  authority 
has  established  the  doctrine  that  the  Inter- 
ests of  the  beneficiary  before  the  death  of 
the  member  is  a  mere  expectancy,  which  may 


be  changed  at  any  time  by  the  action  of  the 
assurM. 

Upon  the  argument  there  was  much  contro- 
versy as  to  whether  or  not  a  certain  article 
of  the  by-laws  of  the  order  was  properly  in 
evidence  under  the  pleadings.  The  effect  of 
this  by-law  was  to  give  to  the  member  the 
right  to  change  the  beneficiary  named  in  the 
certificate  at  any  time  before  his  death,  upon 
complying  with  certain  conditions.  If  this 
was  properly  in  evidence,  there  could  be*  no 
question  about  the  right  of  the  member  to 
so  control  the  benefit  that  the  Interest  of  the 
beneficiary  named  In  the  certificate  would  be 
only  one  of  expectancy;  and,  even  If  It  was 
not  In  evidence,  It  will  be  presumed  that  he 
had  full  right  to  control  the  benefit  imtil  the 
contrary  is  made  to  appear.  The  authorities 
upon  this  proposition  are  not  entirely  uni- 
form, but,  as  above  suggested,  a  great  ma- 
jority of  the  cases  have  so  held.  This  rule  is 
announced  In  section  212  of  Nlblack  on 
Mutual  Benefit  Societies,  and,  upon  the  au- 
thority of  that  author  and  the  cases  therein 
cited,  we  believe  It  to  be  the  correct  one. 
The  courts  of  some  of  the  states  have  held 
directly  to  the  contrary,  and  have  construed 
the  Interest  of  the  beneficiary  in  certificates 
of  this  kind  the  same  as  in  ordinary  life  In- 
surance policies.  The  courts  of  the  state  of 
Indiana  are  perhaps  the  most  pronounced 
upon  this  side  of  the  question,  but  it  Is  shown 
by  the  opinions  of  the  courts  of  that  state 
that  the  weight  of  authority  is  In  favor  of 
the  proposition  that  It  will  be  presumed  that 
the  member  has  a  right  to  change  the  benefi- 
ciary, unless  the  contrary  is  made  to  appear. 
This  will  sufficiently  appear  by  the  following 
quotation  from  the  cas^  of  Assurance  Fund 
V.  Allen,  106  Ind.  593,  7  N.  E.  317:  "The 
weight  of  authority,  as  will  appear  from  an 
examination  of  the  ca.<!es  cited,  is  in  favor  of 
the  general  doctrine  that  beneficiaries  may  be 
changed  In  cases  where  policies  like  the  one 
before  us  are  Issued  by  such  associations  as 
the  present,  and  that  in  this  respect  such  pol- 
icies are  not  governed  by  the  general  rule 
which  governs  ordinatT  insurance  contracts." 
It  Is  stated  by  the  author  above  cited,  and  In 
most  of  the  cases,  that  it  is  difficult  to  assign 
any  reason  for  the  distinction  In  this  regard 
between  this  class  of  certificates  and  ordi- 
nary life  policies.  This  may  be  true,  but  olie 
good  reason  suggests  Itself,  and  that  Is  that 
these  certificates  are  not  In  themselves  an 
absolute  contract  which  could,  under  the  con- 
stitution and  by-laws  of  the  order,  be  entered 
into  with  any  person.  Under  such  constitu- 
tion and  by-laws,  these  beneficiary  certificatfs 
can  only  be  issued  to  members.  Hence  It 
seems  reasonable  that  anything  which  would 
affect  the  right  to  membership  would  affect 
the  right  to  the  beneficiary  certificate,  and 
that,  since  the  membci-ship  can  at  any  time 
be  changed  by  the  member  without  the  con- 
sent of  the  beneficiary,  he  can  also  change 
the  certificate.  Upon  reason  and  authority, 
the  beneficiary  certificate  should  be  presuni- 
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ed  to  be  within  the  control  of  the  member. 
This  being  bo,  nearly  all  the  cases  hold  that 
bhi  declarations  after  the  certificate  Is  Issued 
may  be  Introduced  In  eyldence  against  the 
beneficiary.  If  he  had  the  control  of  the  cer- 
tificate, he  was  the  one  interested  therein, 
ind,  under  well-settled  rules,  his  declarations 
would  be  competent  testimony,  and,  if  against 
Us  interest,  would  be  available  to  aSect 
them.  This  rule  is  sufficiently  established 
by,  section  325  of  Bicknell  on  Mutual  Benefit 
Societies,  and  cases  therein  cited.  It  follows 
that  the  appellant  had  the  right  to  put  in  evi- 
dence the  declarations  of  said  W.  Hill  Thom- 
as after  the  issue  of  the  beneficiary  certifi- 
cate, and  that  the  refusal  of  his  offer  to  do 
so  was  error. 

As  to  the  effect  of  the  answers  to  the  ques- 
tions propounded  in  the  application,  it  Is 
claimed  on  the  part  of  the  appellant  that  the 
applicant  was  so  bound  thereby  that  the  cer- 
tificate issued  thereon  would  be  void  if  they 
were  untrue,  whether  or  not,  at  the  time 
they  were  made,  they  were  known  by  the  ap- 
plicant to  be  untru&  With  this  contention 
we  are  unable  to  agree.  In  our  opinion,  the 
answers  to  such  questions  were  but  repre- 
sentations, and,  if  untrue,  would  only  affect 
the  rights  of  the  applicant  if  at  the  time  he 
made  them  he  knew  them  to  be  untrue. 
This  was  substantially  what  the  court  in- 
structed the  jury  upon  that  question,  and  we 
think  that  in  so  doing  it  committed  no  error. 

It  is  true  that  the  first  instruction  of  which 
complaint  is  made  by  the  appellant,  if  given 
to  the  Jury  divided  into  sentences,  as  it  ap- 
pears In  the  transcript,  might  have  been  mis- 
leading. But  to  have  so  divided  it  would 
have  made  the  sentence  immediately  follow- 
ing the  part  to  which  objection  is  made  non- 
sensical and  without  force,  while  such  sen- 
tence, as  a  part  of  the  one  immediately  pre- 
ceding it,  was  necessary  to  express  that  which 
plainly  appears  to  have  been  in  the  mind  of 
the  court  We,  therefore,  assume  that  the 
language  which  appears  in  the  transcript  as 
an  isolated  sentence  was,  In  fact,  given  as  a 
part  of  the  one  preceding  It  Thus  con- 
strued, the  entire  instruction  stated  the  law 
of  the  case  upon  that  question. 

The  appellant  among  other  things,  asked 
the  court  to  Instruct  the  jury  that  each  ques- 
tion propounded  in  the  application  and  its 
answer  must  be  considered  material,  for  the 
reason  that  the  iwrties  had  made  it  so,  and 
that  it  was  not  the  province  of  the  jury  to  in- 
quire into  the  materiality  of  such  questions 
and  answers.  This  Instruction  should  have 
been  given,  and  the  refusal  to  give  it  was 
prejudicial  error. 

In  the  application  was  the  following  clause: 
"I  hereby  certify  that  the  answers  to  the 
above  questions  are  correct;  that  they  are 
given  with  a  full  knowledge  on  my  part 
that  any  misstatement  or  perversion  of  facta 
will  work  forfeiture  of  all  my  rights  as  a  ben- 
eficiary of  the  order."  This  was  sighed  by 
the   applicant,  and  thereby  every  question 


and   answer  was,   as  between  the  parties, 
made  material  to  the  risk. 

We  deem  it  nnnecessary  to  go  Into  farttao- 
detail  as  to  the  allegations  of  error  shown  by 
the  record.  In  what  we  have  said  the  law 
of  the  case  is  sufficiently  indicated  for  the 
purposes  of  retrial.  The  judgment  mnst  be 
reversed,  and  the  cause  remanded  tat  a  new 
trial. 


SCOTT,  ANDERS,  and  GORDON,  JJ., 
cur.    DUNBAR,  J.,  dissents. 


(U  Wasli.«U 
STATE  V.  ROBINSON.* 
(Sapreme  Court  of  Washington.     Aug.  6, 1806.) 

HOXIOIDB— FORHBB    JSOPARDT  —  BVIDBM CB  —  DS- 

eKBB  OF  Cbihb— Instsuotiohs— Rbvibw. 

1.  On  trial  for  murder,  where  it  was  shown 
that  a  conspiracy  of  which  defendant  was  a 
member  resulted  in  the  killing  of  two  men, 
proof  of  an  acquittal  on  a  prosecution  for  tiie 
Killing  of  one  of  the  victims  is  not  available  as 
proof  of  acquittal  on  a  proaecntiOB  for  mnrder 
of  the  other,  since  the  killing  of  each  waa  a 
separate  offense. 

2.  Evidence  of  statements  made  by  persons 
who  examined  the  body  immediately  after  the 
killing,  and  at  the  place  where  the  killing  oc- 
curred, is  admissible  as  res  gestae.  Anders  and 
Scott,  JJ.,  dissenting. 

3.  Where  the  record  does  not  contain  all 
the  evidence  on  a  certain  issoe,  rulings  of  the 
court  on  such  evidence  will  not  be  disturbed  on 
the  ground  that  they  are  not  supported  by  evi- 
dence. 

4.  Where  a  witness  testified  that  he  was 
in  the  habit  of  using  morphine,  a  physician  may 
testify  to  the  general  effect  of  morphine  on  the 
mental  faculties,  but  cannot  give  an  opinion  as 
to  its  effect  on  the  veracity  of  the  witness. 

5.  On  an  iaeue  as  to  whether  a  homicide 
was  committed  in  a  public  highway,  proof  that 
the  highway  was  not  regmlarly  established  on 
the  public  records  of  the  county  is  insufficient  to 
show  that  it  was  not  a  legal  highway. 

6.  Where  it  was  shown  that  the  homidde 
was  a  result  of  a  conspiracy  to  kill,  and  that 
defendant  was  present  aiding  and  abetting  the 
killing,  the  jury  is  not  bonnd,  under  an  indict- 
ment for  mnrder  in  the  first  degree,  to  convict 
defendant  of  murder  in  the  first  degree  or  ac- 
quit him,  but  may  convict  of  mnider  in  Che 
second  degree. 

7.  The  court  is  not  bonnd  to  address  in- 
structions to  each  one  of  the  jury,  and  a  request 
to  charge  that  "each  and  every  one  of  the  jury" 
must  be  satisfied  of  defendant's  guilt  beyond  a 
reasonable  doubt  was  properly  modified  by 
striking  the  qualifying  words. 

8.  A  general  exception  to  the  refusal  to 
give  instructions  is  insuffiident  to  review  a  mod- 
ification by  the  court  of  a  reqnest  to  charge. 

Appeal  from  sui>erior  Gonrt,  Snohomiso 
county;   John  C.  Denney,  Judge. 

James  Robinson  was  convicted  of  mnrder 
in  the  second  degree,  and  appeals.    Affirmed. 

Clark  &  Allen,  for  appellant  L.  O,  Wlll^ 
ney.  Pros.  Atty.,  for  the  State. 

HOTT,  O.  J.  In  December,  1892,  Oeorge 
Schultz  and  Frederick  Smith  were  shot  and 
killed  on  what  was  known  as  the  "John 
White  Road"  in  Snohomish  county,  state  of 
Washington.  On  account  of  such  killing  ar 
Information  was  filed  In  the  superior  court 

•  Beheaiing  pendinc.  - 
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of  said  county,  cbarging  appellant,  with  oth^ 
era,  with  murder  In  the  first  degree  In  the 
killing  of  George  Schultz.  Upon  this  In- 
formation defendant,  upon  his  demand,  was 
separately  tried,  and  upon  the  trial  a  verdict 
of  not  guilty  was  returned  by  the  Jury. 
Thereafter  an  Information  was  filed  In  said 
court  charging  him  with  murder  In  the  first 
degree  In  the  killing  of  Frederick  Smith. 
The  defendant,  by  his  counsel,  filed  a  plea  In 
writing,  setting  up  the  alleged  facts  as  to  the 
killing  of  the  said  Schultz  and  Smith,  aiid 
his  acquittal  upon  his  trial  for  the  killing  of 
the  former,  and  thereupon  moved  the  court 
for  his  discbarge  for  the  reason  that  he  had 
been  so  acquitted.  This'  motion  was  denied, 
but  the  written  plea  was  allowed  to  stand, 
and  la  connection  therewith  a  plea  of  not 
guilty  was  interposed  in  open  court  Upon 
this  state  of  the  record  the  cause  was  tried, 
and  a  verdict  of  guilty  of  murder  in  the  sec- 
ond degree  returned  by  the  jury.  Judgment 
and  sentence  followed,  from  which  this  ap- 
peal has  been  prosecuted. 

The  first  allegations  of  error  all  relate  to 
the  action  of  the  court  upon  the  plea  of  for- 
mer acquittal.  First,  It  is  claimed  that  the 
motion  for  discharge  on  that  account  should 
have  been  granted;  second,  that  appellant 
was  entitled  to  a  separate  trial  upon  the 
questions  presented  by  such  plea;  and  third, 
that  the  court  took  the  consideration  of  all 
questions  relating  thereto  from  the  Jury.  It 
is  only  necessary  to  refer  to  the  action  of 
the  cotirt  in  instructing  the  jury  to  disregard 
ell  evidence  relating  to  the  question  of  for- 
mer acquittal.  The  ruling  of  the  coiui:  In 
so  doing  was  founded  upon  the  theory  that 
the  undisputed  facts  showed  that  appellant 
had  never  been  acquitted  of  the  crime  with 
which  he  was  charged  In  the  information  up- 
on which  he  was  on  trial.  This  instruction 
was  clearly  erroneous,  if  any  proof  had  been 
Introduced  which  tended  In  any  degree  to 
show  that  the  appellant  had  been  acquitted 
of  the  crime  so  charged.  If  there  was  no 
such  proof,  defendant  has  no  right  to  com- 
plain of  the  ruling  of  the  court  in  denying 
his  motion  for  a  discharge,  or  In  not  giving 
him  a  separate  trial  upon  the  Issues  raised 
upon  the  plea  of  former  acquittal.  The  un- 
disputed facts  show  that,  in  an  affray  at 
which  the  appellant  was  present,  two  men, 
the  said  Schultz  and  the  said  Smith,  were 
killed;  that  the  appellant  had  been  acquit- 
ted upon  trial  for  the  killing  of  Schultz,  but 
that  he  had  never  before  been  on  trial  for 
the  killing  of  Smith.  It  follows  that,  if  the 
killing  of  each  of  the  men  constituted  a  dis- 
tinct crime,  there  was  no  proof  tending  to 
show  that  the  appellant  had  been  formerly 
acquitted  of  the  crime  alleged  to  hare  been 
committed  in  the  killing  of  Smith.  The  fact 
that  the  same  line  of  proof  was  Introduced 
for  the  purpose  of  showing  that  he  was 
guilty  of  the  killing  of  Schultz  as  that  intro- 
duced to  show  bis  guilt  in  the  killing  of 
Smith  would  In  no  manner  tend  to  show 


that  an  acquittal  for  the  killing  of  the  former 
would  constitute  an  acquittal  for  the  kllllug 
of  the  latter.  If  the  killing  of  each  was  a  dis- 
tinct crime.  That  such  proofs  in  reference 
to  two  prosecutions  for  the  commission  of  a 
single  offense  would  be  proper  to  go  to  a  jury 
upon  the  question  of  former  acquittal  or  con- 
viction is  beyond  question,  but  to  us  it  seems 
equally  clear  that  proof  which  was  necessary 
and  competent  to  convict  of  one  crime  would 
have  no  weight  upon  such  question  In  the 
prosecution  for  another,  even  although  the 
same  criminating  circumstances  were  relied 
upon  In  the  latter  as  tn  the  former  case. 
Was  the  killing  of  each  of  these  men  a  dis- 
tinct crime?  They  were  killed  in  a  single 
affray,  and  the  connection  of  the  appelant 
was  substantially  the  same  in  his  relations 
to  such  affray,  as  it  related  to  each  of  such 
men.  If  the  result  of  the  meeting  at  which 
the  two  were  killed  had  been  the  death  of 
only  one  of  them,  a  prosecution  for  murder 
could  have  been  fotmded  upon  his  death,  and 
under  the  circumstances  of  thts  case  this 
would  have  been  true  whether  the  one  so 
killed  had  been  Schultz  or  Smith;  and  there 
can  be  no  good  reason  why  that  which  would 
have  warranted  a  prosecution  for  murder 
should  lose  force  by  reason  of  the  fact  that 
another  circumstance,  which  in  Itself  would 
warrant  such  a  prosecution,  occurred  at  the 
same  time  and  place.  If  the  prosecution 
had  been  founded  upon  the  Ulllng  of  the 
two,  and  the  case  had  gone  to  trial  upon  a 
plea  of  not  guilty,  proof  of  the  killing  of 
either  of  them  would  have  warranted  a  con- 
viction. It  follows  that  the  killing  of  each 
was,  so  far  as  the  homicide  was  concerned,  a 
distinct  transaction.  The  taking  of  a  human 
life  with  certain  Intent  constitutes  murder, 
and  neither  law  nor  public  policy  will  Justly 
a  holding  that  each  life  Is  of  less  value  when 
taken  with  another  than  it  would  be  if  taken 
alone.  If  a  person  without  justification  in- 
tonds  to.  kill  A.,  and  does  so,  he  will  be  guilty 
of  a  crime;  If  he  intends  to  kill  B.,  he  will 
be  guilty  of  another  and  a  different  crime; 
and  the  fact  that  he  entertains  the  Intent  to 
kill  both,  and  carries  such  Intent  Into  effect 
at  the  same  time  and  place,  should  not  be 
held  to  make  of  that  which  would  otherwise 
be  a  foundation  for  two  distinct  prosecutions 
a  foundation  for  only  one.  In  our  opinion, 
the  undisputed  proofs,  when  int»:preted  In 
the  light  of  the  law  which  It  was  the  duty 
of  the  court  to  find,  clearly  showed  that  the 
appellant  had  never  been  on  trial  for  the  kill- 
ing of  Smith. 

We  shall  next  notice  the  alleged  errors 
growing   out   of   the   admission    of   certain 
testimony;    and  first  as  to  that  of  Harry 
Knowles,     George     I/Indsey,     and     Robert 
Leckle,  all  of  whom  were  allowed  to  testify 
as  to  the  conditions  surrounding  the  bodies 
at  the  place  of  the  killing  shortly  thereafter, 
and  also  as  to  what  was  said  at  the  time  by 
persons  who  were  present  as  to  such   sur- 
roundings.    That  it  was  proper  for  them  to 
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testify  as  to  the  conditions  surrounding  the 
place  of  the  homicide  so  soon  thereafter  Is 
not  seriously  controverted,  but  It  is  earnestly 
contended  that  what  was  said  by  those  who 
were  making  the  examination  should  not 
have  been  allowed  in  evidence.  There  is 
force  in  this  contention,  but  under  the  par- 
ticular circumstances  of  this  case  we  are  of 
the  opinion  that  the  testimony  was  properly 
admitted,  and  If  It  was  not,  that  it  was  of 
such  a  nature  that  it  is  not  reasonable  to 
suppose  that  the  minds  of  the  Jury  were  af- 
fected by  it.  What  was  said  at  the  time 
might  be  reasonably  held  to  have  been  a  part 
of  the  res  gest«e,  not  perhaps  of  the  act  of 
the  killing,  but  of  the  circumstances  sur- 
rounding It. 

W^illiam  Noble  and  Alfred  Elliott  were  al- 
lowed to  testify  as  to  statements  made  by 
William  Robinson  shortly  before  the  homi- 
cide, and  it  is  claimed  that  this  was  error, 
for  the  reason  that  there  was  no  testimony 
tending  so  to  connect  William  Robinson  with 
the  api)el]ant  as  to  make  the  statements  of 
one  evidence  against  the  other;  in  other 
words,  that  there  had  been  no  proof  of  the 
conspiracy  sufficient  to  warrant  the  Introduc- 
tion of  such  testimony  upon  that  theory.  It 
appears  from  the  statement  of  facts  that 
there  had  been  some  proof  tending  to  estab- 
lish a  conspiracy  between  the  appellant,  the 
said  William  Robinson,  and  others  to  com- 
mit the  homicide,  and  this  was  probably  suffi- 
cient to  warrant  the  introduction  of  the  tes- 
timony to  which  objection  was  made.  But, 
liowever  this  may  be,  the  record  would  not 
warrant  a  reversal,  for  the  reason  that  it 
does  not  appear  therefrom  that  there  was 
sufficient  proof  as  to  the  conspiracy.  Such 
record  does  not  purport  to  contain  all  of 
the  testimony  introduced  at  the  trial,  nor  is 
It  made  to  appear  therefrom  that  It  contains 
all  the  testimony  upon  the  question  of  con- 
spiracy, or  any  other  question  presented  at 
the  trial.  This  being  so,  it  is  evident  that 
no  ruling  of  the  trial  court  should  be  re- 
versed, for  the  reason  that  such  ruling  was 
erroneous,  because  the  necessary  evidence 
had  not  been  introduced  to  authorize  it. 

One  W.  H.  Marsh  had  testified  as  a  wit- 
ness, and  had  admitted  upon  the  stand  that 
he  was  in  the  habit  of  using  a  certain  amount 
of  morphine  dally.  For  the  purpose  of  weak- 
fining  his  testimony,  the  appellant  called  Dr. 
fjimerlck  to  show  the  effect  of  the  use  of 
tliat  quantity  of  morphine,  and  if  the  ques- 
tion propounded  had  gone  generally  to  the 
effect  upon  the  mental  faculties  of  such  use, 
it  would,  in  our  opinion,  have  been  error  to 
have  excluded  the  answer.  But  by  the  form 
of  the  question  the  witness  was  asked  to  ex- 
press his  opinion  as  to  the  effect  of  such  use 
upon  the  veracity  of  the  witness,  and,  so 
limited,  the  exclusion  of  the  answer  was 
proper. 

The  evidence  offered  by  the  appellant  for 
the  purpose  of  showing  that  the  place  of  the 
homicide  was  not  in  a  public  highway,  was 


not  sufficient  for  that  purpose,  and  for  that 
reason  we  are  not  called  upon  to  decide  as  to 
whether  or  not  it  was  proper  for  the  appel- 
lant to  show  that  it  was  not  in  a  highway. 
All  that  he  offered  to  show  was  that  it  did  not 
appear  from  the  public  records  of  Snohomish 
county  to  have  been  a  regularly  established 
highway,  but  that  fact  would  not  have  been 
sufficient  to  show  that  it  was  not  a  legal 
highway.  Highways  may  be  such  without 
that  fact  appearing  upon  the  public  records. 

Appellant  founds  error  upon  the  giving  of 
certain  Instructions  by  the  court,  and  its  re- 
fusal to  give  one  of  those  asked  by  him.  His 
objections  to  Instructions  Nos.  3,  8,  9,  and  14, 
given  by  the  court,  are  founded  upon  the 
claim  that,  since  there  was  proof  tending  to 
show  a  conspiracy  to  kill,  it  was  the  duty  of 
the  Jury  to  convict  the  appellant  of  murder 
in  the  first  degree,  or  acquit  him.  If  the  ap- 
pellant had  not  been  present  at  the  time  of 
the  homicide,  and  his  only  connection  with 
it  had  been  the  conspiring  to  have  It  done 
by  others,  the  rule  announced  by  this  court 
at  this  term  in  the  case  of  State  v.  Robinson 
(decided  July  17,  1895)  41  Pac.  51,  would 
probably  require  us  to  uphold  this  claim  of 
the  appellant.  But  there  was  proof  tending 
to  show  that  the  appellant  was  present, 
aiding  and  abetting  whatever  was  done,  at 
the  time  of  the  homicide,  and  for  that  reason 
he  stands  in  the  same  situation  as  though 
the  proof  had  shown  that  he  was  the  one 
who  fired  the  shots  which  caused  the  death 
of  Smith.  Exccpt'ons  were  taken  to  other 
instructions  given  to  the  Jury,  but  no  error 
has  been  assigned  thereon  in  the  brief  of 
appellant. 

The  appellant  asked  the  court  to  Instruct 
the  Jury  that:  "You  are  further  instnicte<l 
that,  since  the  defendant  is  presvuned  to  be 
innocent  until  his  guilt  is  established  by  such 
evidence  as  excludes  from  the  Jury  every 
reasonable  doubt,  the  law  requires  that  no 
man  shall  be  convicted  of  crime  unta  each 
and  every  one  of  the  Jury  Is  satisfied  by  the 
evidence  in  the  case,  to  the  exclusion  of 
every  reasonable  doubt,  of  the  truth  of  every 
material  allegation  charged  in  the  informa- 
tion. So,  in  this  case,  If  the  Jury  entertain 
any  reasonable  doubt  of  the  defendant's 
guilt,  they  should  acquit  him;  or,  if  any  one 
of  the  Jury,  after  having  duly  considered 
all  the  evidence,  and  after  having  consulted 
with  his  fellow  Jurors,  should  entertain  such 
reasonable  doubt,  the  Jury  cannot  in  such 
case  find  the  defendant  guilty."  The  court 
gave  this  instruction,  except  that  It  omitted 
therefrom  the  reference  to  "each  and  every 
one"  of  the  Jury  in  one  place,  and  "any  one 
or'  in  another;  and  it  is  claimed  on  the  part 
of  the  appellant  that  the  instruction  should 
have  been  given  as  requested,  without  such 
modification.  The  claim  of  error  founded  on 
this  action  of  the  court  must  be  denied  for  at 
least  two  reasons:  One,  that  It  was  not  the 
duty  of  the  court  to  addi-ess  its  Instructions 
to  each  one  of  the  jury  as  individuals.    It 
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was  sufficient  if  the  law  was  correctly  stated 
as  it  applied  to  the  duties  of  the  Jury  as  a 
collective  body.  Second,  no  sufficient  ex- 
ception was  taken  to  the  modification.  The 
exception  was  to  the  refusal  to  give  the  in- 
struction as  requested;  and  In  view  of  the 
fact  that  it  was  given  with  only  slight  modifi- 
cation, this  general  exception  was  not  suffi- 
cient. The  exception  should  have  been  to  the 
modification  of  the  instruction. 

We  are  satisfied  that  the  defendant  bad  a 
fair  trial,  and  the  Judgment  and  sentence  will 
be  affirmed. 

DUNBAR,  J.,  concurs.  GORDON,  J.,  con- 
curs in  affirming  the  Judgment. 

AND£RS,  3.  (dissenting).  As  I  am  unable 
to  say  that  the  hearsay  evidence  admitted 
by  the  trial  court  and  referred  to  in  the  fore- 
going opinion  could  not  have  prejudiced  the 
appellant,  I  am  constrained  to  dissent 

SCOTT,  J.,  concurs  with  ANDERS.  J. 


(12  Wash.  169) 

STATE  V.  HOLMES. 
(Snpreme  Court  of  Washiugtoo.     Aug.  20^ 
1895.) 
Cbimixal  Law — Review  on  Appeal. 
Wher<»  there  was  Bufficient  evidence  to 
prove  murder  in  the  first  decree  beyond  a  rea- 
sonable doubt,  the  degree  of  the  crime  cannot 
be  reduced,  or  a  new  trial  awarded,  merely  be- 
cause the  testimony  would  not  be  so  convincing 
to  the  appellate  court. 

On  petition  for  rehearing.    Denied. 
For  original  opinion,  see  40  Pac  735. 

DUNBAR,  J.  The  attorneys  for  the  de- 
fendant in  this  case  have  filed  with  this  court 
a  very  earnest  and  feeling  petition  asking  for 
a  rehearing  of  the  case.  So  far  as  the  ques- 
tions of  JurlBdlction,  nonwaiver,  and  miscon- 
duct of  the  Jury  are  concerned,  tbey  were  ex- 
amined with  great  care  upon  the  original 
hearing,  and  no  argument  Is  presented  in  this 
petition  which  convinces  us  that  the  conclu- 
sion we  reached  upon  the  argument  of  the 
case  and  announced  In  the  opinion  rendered 
should  In  any  wise  be  modified.  It  Is  insist- 
ed that,  from  the  fact  that  the  court  in  its 
opinion  expressed  some  doubt  as  to  the  cor- 
rectness of  the  verdict  under  the  testimony, 
It  is  the  duty  of  the  court  to  grant  the  re- 
hearing asked  for,  or  at  least  to  set  aside  jthe 
verdict  for  murder  in  the  first  degree  and  im- 
pose that  of  murder  in  the  second  degree; 
and  the  case  of  State  v.  Preidrlch,  reported 
in  4  Wash.  204,  29  Pac.  1055,  30  Pac.  328, 
and  31  Pac.  332,  is  relied  upon  by  the  peti- 
tioners to  sustain  this  contention.  We  have 
re-examined  the  case  of  State  v.  Freidrlch, 
supra,  but  we  think  that  it  is  not  in  point  In 
this  case.  There  this  court  found  that  there 
was  DO  evidence  whatever  to  sustain  a  ver- 
dict for  murder  in  the  first  degree,  because 
there  was  oo  evidence  of  premeditation,  no 
testimony  which,  if  undisputed,  would  have 


warranted  tlie  Jury  in  coming  to  the  conclu- 
sion that  the  defendant,  Freidrlch,  was  guilty 
of  murder  in  the  first  degree.  But  In  the 
case  at  bar  there  was  testimony  tending  to 
prove  premeditatlMi  on  the  part  of  the  defend- 
ant, and,  while  that  testimony  might  not  have 
been  sufficient  to  have  satisfied  tne  minds  of 
this  court,  yet  it  has  been  our  uniform  hold- 
ing that,  where  a  question  of  fact  was  legally 
presented  to  a  Jury,  and  there  was  sufficient 
testimony  from  which  the  Jury  could  draw 
an  Inference  of  guilt,  this  court  would  not 
substitute  its  Judgment  for  the  Judgment  of 
the  Jury,  and  reverse  their  decree.  It  was 
said  by  this  court  in  the  case  of  Burden  v. 
Cropp,  7  Wash.  108,  34  Pac.  834:  "It  is  not 
enough,  to  authorize  us  to  disturb  the  verdict 
of  a  Jury,  that  we  should  be  of  the  opinion 
that  the  evidence  upon  the  other  side  was  en- 
titled to  a  greater  weight  than  that  upon 
which  the  verdict  seems  to  have  been  found- 
ed. It  is  enough  if  there  was  any  evidence 
which.  If  uncontradicted,  would  be  sutttclent 
to  establish  all  the  facts  necessary  to  sus- 
tain the  complaint  of  the  successful  party." 
It  is  true  that  was  a  civil  action,  but  the  rule 
is  the  same  in  criminal  cases,  while,  of 
course,  the  degree  of  conviction  in  the  mind 
of  the  Juror  must  be  greater.  In  one  case  it 
rests  upon  a  preponderance  of  the  testimony, 
and  in  the  other  upon  a  belief  beyond  a 
reasonable  doubt.  But  in  a  criminal  case,  if 
the  court  can  determine  that  the  Jury  had 
sufficient  testimony  before  them  to  convince 
their  minds  beyond  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  the  fact  that  such  testi- 
mony would  not  be  so  convincing  to  the  minds 
of  the  members  of  this  court  would  not  Jus- 
tify the  usurpation  of  the  functions  of  the 
Jury  by  this  court.  As  we  view  the  testi- 
mony, the  circumstances  tending  to  prove  and 
disprove  premeditation  are  conflicting,  and, 
notwithstanding  the  fact  that  the  conclusion 
reached  by  the  Jury  might  not  coincide  with 
our  Judgment,  under  the  law  announced  by 
this  court,  and  by  all  courts  in  cases  of  trial 
by  Jury,  we  are  compelled  to  accept  the  de- 
cision of  the  Jury  as  conclusive.  The  peti- 
tion for  reliearing  will  therefore  be  denied. 

HOYT,  O.  J.,  and  ANDERS  and  SCOTT, 
JJ.,  concur. 


(12  Wash.  607) 
GUARANTEE  LOAN  &  TRUST  CO.  t.  GAI^ 

LIHER  et  al. 
(Supreme  Court  of  Washington.     Aug.  5,  1895.) 
AoTJON  ON  Note  bt  Indorsee  —  DErENSE— Ap- 

PSAI.. 

1.  The  fact  that  defendant,  after  indorsing 
a  matured  note  to  plaintiiT,  requested  plaintiff 
to  give  the  maimer  further  time  for  poyment,  was 
properly  pleaded  in  an  action  on  the  indorse- 
ment, though  it  did  not  appear  that  auch  re- 
quest was  in  writing. 

2.  The  refusal  to  grant  a  motion  to  strike 
out  testimony  will  not  be  reviewed  on  appeal 
unless  it  appears  that  the  precise  grounds  of  tiie 
motion  were  called  to  the  attention  of  the  lower 
court. 
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Appeal  from  superior  court,  Thurston  coun- 
ty;  M.  J.  Gordon,  Judge. 

Action  by  the  Guaiantee  Loan  &  Trust 
Company  against  Mllns  GalUher  and  otbers 
on  a  note.  Plaintiff  had  Judgment,  and  de- 
fendant Galliher  appeals.    Affirmed. 

Troy  &  Falknor,  for  appellant.  Strudwick 
&  Peters,  for  respondent 

SCOTT,  J.  This  action,  as  against  appel- 
lant, was  brought  to  recover  the  balance  due 
upon  a  promissory  note  which  had  been  exe- 
cuted to  bim  by  a  third  party,  and  negotiated 
by  him  to  the  respondent  after  its  maturity, 
he  at  the  time  indorsing  the  same  In  blank. 
No  effort  was  made  by  the  respondent  to  col- 
lect the  note  until  nearly  a  year  and  a  half 
had  elapsed  after  its  purchase.  Appellant's 
defense  to  the  note,  as  Indicated  by  his  brief. 
Is  that,  under  the  transfer  and  guaranty,  the 
respondent  was  bound  to  proceed  within  a 
reasonable  time  to  collect  the  note,  and  that, 
having  failed  to  do  so,  appellant  was  re- 
leased from  liability.  It  Is  further  contended 
that  the  court  erred  in  allowing  the  respMid- 
ent  to  introduce  proof  to  the  effect  that,  at 
the  time  of  the  transfer  of  the  note,  appellant 
bad  requested  respondent  to  give  the  makers 
of  the  note  additional  time,  and  that  he  con- 
edited  to  such  delay. 

As  to  whether  the  respondent  proceeded 
with  reasonable  diligence,  must  depend  upon 
the  circumstances  of  the  case,  as  there  is  no 
absolute  rule  for  every  case.  But,  before  de- 
ciding as  to  whether  there  is  any  merit  In  ap- 
pellant's contention  in  this  particular,  we 
must  consider  certain  matters  urged  by  the 
respondent,  as  to  whether  the  questions 
sought  to  be  raised  by  appellant  here  were 
presented  to  the  lower  court  for  determina- 
tion. 

It  appears  that  appellant  moved  to  strike 
an  allegation  contained  In  the  complaint, — 
that  he  "requested  plaintiff  to  let  said  note 
run  as  long  as  possible,  in  pursuance  of  which 
plaintiff  allowed  said  note  to  run  until  Octo- 
ber 13,  1893,"  at  which  time  respond^it 
sought  to  enforce  payment  This  motlcm  was 
made  on  the  groimd  that  the  allegation  was 
surplusage,  immaterial,  and  frivolous.  The 
motion  was  overruled,  whereupon  appellant 
demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  court  over- 
ruled the  demurrer.  No  error  can  be  based 
on  the  contention  of  appellant  in  this  respect 
The  allegation  was  material,  under  the  cir- 
cumstances, and  it  did  not  appear  at  that 
time  that  such  request  was  by  parol,  and  not 
In  writing.  Upon  the  trial  of  the  cause,  ap- 
pellant withdrew  all  denials  of  the  allega- 
tions of  the  complaint,  except  the  one  espe- 
cially raised  in  his  answer,— that  be  made  no 
request,  contract,  or  agreement,  of  any  kind 
or  nature,  whereby  the  plaintiff  was  to  let  the 
note  in  suit  mn  as  long  as  possible,  or  for 
any  length  of  time  whatever.    Upon  this  is- 


sue the  cause,  as  to  him,  was  tried;  and  tes- 
timony was  introduced  to  support  said  alle- 
gation In  the  complaint,  whereby  it  appeared 
that  appellant  had  requested  respondent  to 
extend  the  time,  and  allow  the  note  to  run, 
as  claimed.  No  objection  was  made  to  this 
testimony,  but,  after  Its  Introduction,  appel- 
lant moved  to  strike  all  of  the  testimony  of 
the  witness  so  testifying,  except  answers  to 
the  first  five  questions,  which  related  to  other 
features  of  the  case.  This  motion  was  de- 
nied. No  ground  was  stated  by  appellant  as 
a  basis  for  the  motion,  nor  was  any  ground 
of  objection  vaged  against  the  testimony; 
and  we  are  unable  to  say  from  the  record 
that  the  question  upon  which  appellant 
now  relies,  to  the  effect  that  parol  testi- 
mony was  not  admissible  to  vary  or  contra- 
dict the  contract  implied  by  the  Indorse- 
ment, if  the  testimony  did  tend  to  vary  or 
contradict  it,  was  presented  to  the  lower 
court;  and  such  being  the  case,  under  the 
well-settled  rule  in  such  cases,  error  cannot 
be  based  thereon.  It  must  appear  that  the 
precise  point  upon  which  an  appellant  rdies 
for  a  reversal  was  called  to  the  attention  of 
the  lower  court,  and  passed  upon.  The  mo- 
tion may  have  been  based  upon  anotbor  and 
entirely  insufficient  ground,  and.  If  so.  It 
would  not  be  consonant  with  good  practice 
that  appellant  should  be  allowed  to  urge  an- 
other ground  upon  appeal.  This  would  not 
be  doing  justice  to  the  adverse  party,  or  to 
the  trial  court,  and  would  not  be  in  keeping 
with  the  duties  of  appellate  courts.  We  are 
of  the  opinion  that  respondent's  contention 
against  the  consideration  of  the  questions 
sought  to  be  raised  by  appellant  Is  wdl 
taken,  and  that  the  judgment  must  be  af- 
firmed. 

HO:rr,  C.  J.,  and  ANDERS,  J.,  concur. 


(U  Wuh.  6») 

WINSTON  v,  CITY  OF  SPOKANE  et  al. 

(Supreme  Court  of  Washington.     Aug.  22, 
1895J 

HdMICIPAL    CoRPORATIONg  —  LlUITATIOH    OP    I«- 

SlSBTEDKEgg. 

Const,  art.  8,  S  6,  proTiding  that  no  city 
"shall  become  indebted  in  any  manner"  over 
a  certain  amount,  does  not  prohibit  a  city,  in- 
debted over  said  amount,  from  borrowing  mon- 
ey to  complete  waterworks,  where  the  loan  was 
to  be  paid  out  of  a  special  fund  created  by  the 
receipts  derived  from  such  waterworks,  withoot 
imposing  any  further  liability  on  the  Keneral 
funds  of  the  city.  Dnnbar  and  Scott,  Jj.,  dis- 
senting. 

Appeal  from  superior  conrt,  Spokane  coun- 
ty; James  Z.  Moore.  Judge. 

Action  by  Patrick  H.  Winston,  on  behalf 
of  himself  and  all  others  similarly  situated, 
against  the  city  of  Spokane  and  otbers. 
Plaintiff  had  Judgment,  and  defendants  ap- 
peal.    Reversed. 

James  Dawson  and  Blake  &  Post,  for  appel- 
lants.   Winston  &  Winston,  for  respondent 
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HOIT,  0.  J.  The  foundation  of  this  ac- 
tion was  the  alleged  ipvalldity  of  a  certain 
ordinance  of  the  city  of  Spokane  (No.  A  683). 
The  superior  court  found  such  ordinance  to 
l)e  inyaild,  and  by  reason  of  such  finding  de- 
creed to  plaintiff  the  relief  prayed  for  In  his 
complaint.  The  claim  that  such  ordinance 
was  Invalid  grows  out  of  the  fact  alleged  in 
the  complaint,  and  admitted  in  the  answer, 
that  the  existing  indebtedness  of  the  city  of 
Spokane  was  in  excess  of  the  limit  authorized 
by  the  constitution,  and  It  is  not  claimed 
that  said  ordinance  Is  Invalid  for  any  other 
reason.  Such  ordinance  anthorizes  Uie  city 
to  enter  into  a  contract  with  Theis  &  Bar- 
roll  for  the  furnishing  of  money  for  the  com- 
pletion of  a  system  of  waterworks  f^r  the 
-city,  and  provides  for  the  issuance  to  them, 
for  the  money  so  advanced,  of  the  obligations 
of  the  city  payable  out  of  a  special  fund,  to 
be  created  by  placing  therein  00  per  cent 
of  the  receipts  derived  from  such  water- 
works. And  it  is  claimed  on  the  part  of  the 
respondent  that  the  entering  Into  of  said  con- 
tract and  the  issuance  of  such  obligations 
of  the  city  is  the  incurring  of  an  Indebted- 
ness, within  the  meaning  of  the  constitution, 
and  that  to  do  so  at  the  present  time  is  not 
within  the  power  of  the  city,  for  the  reason 
thfft  it  is  already  indebted  beyond  the  con- 
stitutional limit  It  will  be  seen  that  the 
sole  question  presented  for  our  considera- 
tion is  as  to  whether  or  not  the  ordinance  in  . 
question,  the  contract  to  be  executed  in  pursu- 
ance thereof,  or  the  obligations  provided  for 
in  said  contract,  will  create  an  Indebtedness 
of  the  city,  within  the  meaning  of  the  provi- 
sions of  the  constitution  in  relation  thereto. 
Said  ordinance  and  contract,  when  construed 
together,  provide  that  the  obligations  to  be  is- 
sued in  pursuance  thereof  shall  be  payable 
only  out  of  the  special  fund,  to  be  created  out 
of  the  receipts  of  the  waterworks  as  above 
specified,  and  that  the  city  shall  not  be  in 
any  manner  liable  to  pay  the  same,  except 
out  of  moneys  in  said  special  fund.  For  the 
purposes  of  this  case,  it  must  be  conceded 
that  said  waterworks  will,  In  addition  to  sup- 
plying the  money  for  the  creation  of  such 
fund,  as  provided  for  in  said  ordinance,  pay 
«11  the  expenses  incident  to  their  operation, 
and  for  that  reason  the  creation  of  such  spe- 
cial fund  can  occasion  no  liability  upon  the 
part  of  the  city  to  make  any  payment  out  of 
its  general  funds.  This  being  so,  we  are  of 
the  opinion  that  neither  the  ordinance,  the 
contract  nor  the  obligations  to  be  issued  by 
the  city  in  pursuance  thereof,  do  or  will  con- 
stitute a  debt  of  the  city,  within  the  consti- 
tutional definition.  The  only  obligation  as- 
sumed on  the  part  of  the  city  is  to  pay  out 
of  the  special  fund,  and  it  is  in  no  manner 
otherwise  liable  to  the  beneficiaries  under 
the  contract  The  general  credit  of  the  city 
is  in  no  manner  pledged,  except  for  the  per- 
formance of  its  duty  in  the  creation  of  such 
special  fund.  The  transaction,  therefore.  Is 
no  more  the  Incurring  of  an  indebtedness  on 


the  part  of  the  city  than  Is  the  issue  of  war 
rants  payable  out  of  a  special  fund  created 
by  an  assessment  upon  property  to  be  bene- 
fited by  a  local  Improvement.  Hence,  the 
question  is  upon  principle  within  the  one  de- 
cided by  this  court  in  Baker  v.  City  of  Seat- 
tle, 2  Wash.  St  576,  27  Pac.  462,  in  which  it 
was  held  that  warrants  Issued  to  a  con- 
tractor for  a  street  Improvement,  and  paya- 
ble out  of  a  special  fund  to  be  created  by  an 
assessment  therefor,  were  not  an  indebted- 
ness of  the  city,  within  the  meaning  of  our 
constitution.  In  that  case  it  was  not  decid- 
ed whether  or  not  the  city  would  be  liable  for 
negligence  in  failing  to  take  the  necessary 
steps  for  the  creation  of  the  special  fund  out 
of  which  the  warrants  were  to  be  paid,  but, 
from  what  was  decided,  it  is  clear  that,  in 
the  opinion  of  the  court,  the  fact  of  such  con- 
tingent liability,  if  it  existed,  was  not  suffi- 
cient to  make  the  obligations  issued  against 
the  fund  a  part  of  the  indebtedness  of  the 
dty.  The  case  at  bar  is,  in  our  opinion, 
within  the  principle  decided  in  that  one,  and, 
as  we  are  satisfied  with  what  was  therein 
held,  it  is  not  necessary  to  further  pursue  the 
subject  We  would,  however,  call  atten- 
tion to  the  case  of  City  of  Valparaiso  v.  Gard- 
ner, 97  Ind.  1.  which  seems  to  fully  sustain 
the  contention  of  the  appellants.  A  large 
number  of  other  cases  to  the  same  effect 
might  be  cited.  In  our  opinion,  the  ordi- 
nance, construed  in  the  light  of  the  facts 
stated  In  the  complaint  and  the  answer  there- 
to, was  a  valid  one,  and  the  contract  provid- 
ed for  therein,  when  entered  into,  would  be 
binding,  as  against  the  city,  for  the  reason 
that  the  obligations  to  be  issued  in  pursu- 
ance thereof  would  not  constitute  an  indebt- 
edness, within  the  meaning  of  the  constitu- 
tional provision.  The  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  dismiss  the  actioa 

ANDERS  and  GORDON,  JJ.,  concur. 

DUNBAR  and  SCOTT,  33.,  dissent 

(12  Wash.  62S) 

MARQUIS  V.  WILLARD  et  aL 

HIBNBR  V.  SAME. 

(Supreme  Court  of  Washington.     Sept  6, 
1S95.) 

LiXBIUTT  ON  QpriCIAL  BONDS  —  ACTg  DOVB  UN- 
DER C01.OK  OF  OrricB. 
The  sureties  on  the  bond  of  a  chief  of 
police,  who,  by  virtue  of  his  office,  was  keeper  of 
the  jail,  are  not  liuble  for  the  acts  of  sucu  offi- 
cer in  receiving  into  the  prison,  without  any 
process  authorizing  him  so  to  do,  persons  who 
were  arrested  without  probable  cause  to  be- 
lieve them  guilty  of  crime. 

Appeal  from  superior  court.  King  county; 
T.  3.  Humes,  Judge. 

Separate  actions  by  S.  3.  Marquis  and  P. 
D.  Hibner  against  D.  F.  Wlllard  and  others 
on  a  bond.  Separate  demurrers  to  the  com- 
plaints were  sustained,  and  plaintiffs  appeal. 
Affirmed. 
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McLaughlin,  Remsberg  &  Atkinson  and 
Thompson,  Edsen  &  Humphries,  for  appel- 
lants. James  Leddy,  W.  T.  Scott,  and  Frank 
A.  Steele,  for  respondents. 

HOXT,  O.  J.  These  actions  were  prose- 
cuted against  the  respondent  D.  F.  Willard 
as  principal,  and  the  other  respondents  as 
sureties  upon  the  official  bond  of  said  Willard 
as  chief  of  police  of  the  city  of  Seattle.  The 
superior  court  sustained  the  separate  demur- 
rers of  the  several  respondents,  and,  the  plain- 
tiffs refusing  to  amend,  judgments  were  enter- 
ed dismissing  the  actions.  By  stipulation  of 
the  parties,  it  is  agreed  that  the  investigation 
shall  be  confined  to  the  ruling  of  the  superior 
court  upon  the  demurrers  of  the  sureties,  and, 
If  it  is  found  that  such  demurrers  were  right- 
fully sustained,  that  the  Judgments  shall,  as 
a  whole,  be  afflnned,  by  reason  of  which  we 
are  not  called  upon  to  determhie  the  question 
as  to  whether  or  not  the  complaints  ctated 
causes  of  action  against  the  respondent  Wil- 
lard, and  have  only  to  determine  their  suffi- 
ciency as  against  the  sureties  in  the  said 
bond. 

The  acts  of  the  respondent  Willard,  which 
are  set  out  in  the  complaints,  and  relied  up- 
on as  constituting  a  breach  of  the  conditions 
of  the  bond,  consisted  in  receiving  into  the 
city  prison— of  which  It  was  alleged  he  was, 
by  virtue  of  his  office,  the  keeper— the  plain- 
tiffs, who  had  been  arrested  by  certain  police 
officers  of  the  city  of  Seattle  upon  suspicion 
that  they  had  been  guilty  of  a  crime,  and  de- 
taining them  in  such  prison  for  32  hours, 
without  any  warrant  or  other  process  author- 
izing him  80  to  do.  It  is  not  alleged  in  the 
complaints  that  the  defendant  Willard,  as 
chief  of  police  or  otherwise,  arrested  the 
plaintiffs;  and  the  only  connection  which  he 
is  alleged  to  have  had  with  the  transactions 
was  to  receive  them  into  the  prison,  and  detain 
them  as  above  stated.  Did  this  action  on 
his  part  make  the  sureties  upon  his  official 
bond  liable  in  damages  to  the  plaintiffs?  It 
is  open  to  serious  question  whether  or  not 
these  acts  were,  in  any  sense,  official  acts. 
Xo  case  has  been  called  to  our  attention  by 
appellants,  nor  have  we  been  able  to  find  one, 
which  goes  to  the  extent  of  holding  that  the 
keeper  of  a  prison,  in  his  official  capacity  as 
such,  has  any  right  to  receive  and  detain  any 
person  without  some  warrant,  or  other  pro- 
cess, authorizing  him  so  to  do;  and  if  he  has 
no  such  authority  in  the  absence  of  process. 
If  he  receive  a  person  without  one,  his  act  In 
so  doing  is  not  within  the  scope  of  his  au- 
thority as  keeper  of  the  prison.  If  it  be  the 
rule  that  the  keeper  of  a  prison  has  no  au- 
thority as  such,  except  by  virtue  of  process 
delivered  to  him.  It  must  follow  that  in  receiv- 
ins  a  prisoner,  without  warrant,  from  an 
officer  who  had  arrested  him,  he  would  be  act- 
ing in  his  private  capacity,  as  the  agent  of 
such  officer.  Until  some  case  has  been  cited 
holding  that  the  keeper  of  a  prison  has  au- 
thority, without  process,  to  receive  and  detain 


a  person  accused  of  crime,  we  should  be 
strongly  inclined  to  hold,  were  it  necessary, 
that  he  has  no  such  authority.  But  In  the 
cases  at  bar  it  is  not  necessary  tor  us  to  de- 
cide this  question;  for  even  if  it  be  conceded 
that  the  respondent  Willard,  as  keeper  of  the 
prison,  had  authority,  in  a  proper  case,  to 
receive  and  detain  a  person  suspected  of 
crime,  without  process  delivered  to  him  for 
that  purpose,  the  allegations  of  the  complaints 
negative  the  conclusion  that  in  so  receiving 
and  detaining  the  plaintiffs  he  acted  by  vir- 
tue of  his  office  as  chief  of  police  and  keeper 
of  the  prison.  It  is  therein  alleged  that,  at 
the  time  he  committed  the  acts  complained  of, 
there  was  no  probable  cause  to  believe  the 
plaintiffs  guilty  of  any  crime.  This  being  so, 
the  respondent  Willard,  In  receiving  them 
without  process,  did  not  do  so  by  virtue  of  his 
office,  but,  at  most,  only  under  color  of  office. 
This  is  conceded  in  the  brief  of  appellants. 
Were  such  acts,  under  color  of  office,  without 
process,  such  official  acts  that  the  sureties  up- 
on his  official  bond  are  liable  therefor? 

There  is  great  diversity  of  opinion  upon  the 
question  as  to  the  liability  of  sureties  upon 
official  bonds  for  acts  done  under  color  of 
office.  The  cases  uniformly  hold  that  such 
sureties  are  liable  for  wrongful  performance 
of  acts  which,  if  properly  done,  would  'be 
justified  by  his  official  character.  But  upon 
the  question  as  to  their  liability  when  the 
act  is  one  which  is  a  trespass  from  the  begin- 
ning, and  unauthorized  by  his  official  charac- 
ter, however  performed,  there  is  great  ap- 
parent want  of  harmony  among  the  cases. 
We  say  "apparent  want  of  harmony,"  for  the 
reason  that  in  our  opinion  a  careful  examina- 
tion will  show  that  the  conflict  between  the 
courts  of  most  of  the  states  is  more  api)arcnt 
than  real.  The  most  of  the  cases  which  have 
held  that  the  sureties  were  liable,  even  though 
the  action  of  the  officer  was  but  a  naked  tres- 
pass, have  been  those  in  which  the  officer, 
having  process  in  his  hands  which  authorized 
his  acts  as  against  the  person  or  property 
therein  named,  had  wrongfully  enforced  the 
same  against  other  property,  or  a  different 
person.  It  is  clear  that  in  such  a  case  the  pro- 
cess furnishes  no  justification  to  the  officer, 
and  he  is  as  muoh  a'  trespasser  when,  by 
virtue  thereof,  he  levies  upon  the  property  of 
a  person  not  named  therein,  as  he  would  have 
been  without  process.  Yet  many,  and  per- 
haps a  majority,  of  the  courts  have  held  that 
the  person  whose  property  is  so  taken  may 
maintain  an  action  upon  the  official  bond  to  re- 
cover damages  therefor.  And  it  is  claimed  on 
the  part  of  the  appellants  that  these  cases  are 
In  point  upon  the  question  under  considera- 
tion. All  the  cases  cited  by  them,  with  the 
exception  of  those  from  the  state  of  Iowa, 
and  perhaps  one  from  the  appellate  court  of 
the  state  of  Illinois,  were  of  this  nature.  And 
if,  in  our  opinion,  they  were  in  point  here, 
we  should  be  inclined  to  agree  with  their  con- 
tention that  the  weight  of  authority  required 
us  to  hold  that  the  complaints  stated  causes 
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of  action  against  tlie  sureties,  ttiougb  cases 
can  be  found  from  other  courts  of  equal  au- 
thority which  hold  that  a  levy  upon  the  prop- 
erty of  a  tliird  person,  under  process  directed 
to  the  oflBcer,  will  not  authorize  a  recovery 
by  suph  third  person  upon  his  oflElcial  bond. 
But  this  class  of  cases,  however  decided,  can 
have  but  little  weight  in  deciding  the  question 
under  consideration.  For  an  officer  to  serve 
process  placed  in  his  bands  for  that  purpose 
Is  a  strictly  official  act,  and,  while  such  pro- 
cess would  only  Justify  him  in  a  proper  serv- 
ice of  it,  yet  an  Improper  service  might  be  in 
an  attempt  to  obey  Its  command.  It  was  as 
an  officer  that  he  received  the  process,  and 
his  acts  tmder  It,  whether  rightful  or  not,  may 
well  be  held  to  have  been  by  virtue  of  the 
office.  But  for  the  office,  he  would  not  have 
had  the  process.  Without  it,  his  acts  would 
have  been  impossible.  Hence  such  acts  might 
wen  be  said  to  \fe  official.  And  since,  under 
all  the  authorities,  the  sureties  are  liable  for 
acts  done  by  virtue  of  the  office,  there  is  rea- 
son for  holding  them  liable  for  the  wrongful 
acts  of  the  officer  in  the  execution  of  process, 
even  though.  In  doing  them,  he  so  departs 
from  its  command  as  to  be  a  trespasser.  But 
when  an  officer,  without  process,  does  an  act 
which,  under  the  law,  he  has  no  right  to. do, 
he  cannot,  in  any  proper  sense,  be  said  to  be 
acting  by  virtue  of  his  office,  and  it  is  going  far 
enough  to  hold  that  in  so  doing  he  Is  acting  un- 
der color  of  office.  Such  is  the  reasonable  rule. 
When  he  has  neither  process  in  his  hands  au- 
thorizing him  to  act,  nor  any  provision  of  law 
upon  which  he  can  found  his  action,  there  would 
seem  to  be  no  reason  for  holding  that  the  act 
was  by  virtue  of  his  character  as  an  officer. 
This  conclusion  is,  in  our  opinion,  sustained 
by  the  great  weight  of  authority. 

In  State  v.  McDonough,  9  Mo.  App.  63, 
the  breach  of  the  bond  was  charged  to  be 
that  the  principal,  "without  warrant  or  au- 
thority of  law,  as  chief  of  police,  and  by 
virtue  of,  and  under  color  of,  his  office, 
wrongfully  and  maliciously  arrested  the  re- 
lator, and  imprisoned  him,"  etc.  A  demur- 
rer to  the  complaint  was  sustained  upon  the 
ground  that  the  art  was  not  by  virtue  of 
his  office,  but  was,  at  most,  only  by  color  of 
office.  In  the  opinion  occurs  the  following 
language:  "The  fact  that  under  color  of  his 
office  an  officer  does  an  act  which  is,  in  its 
inception,  beyond,  and  out  of  the  line  of,  his 
duty,  does  not  show,  or  tend  to  show,  that 
in  any  case  he  did  not  faithfully  perform  it; 
and.  If  he  does  this,  whj'  should  his  sureties 
be  held,  whose  obligation  cannot  be  extend- 
ed beyond  the  terms  of  the  bond?  Here, 
assuming  what  is  stated  to  be  ti-ue,  the  de- 
fendant, not  in  the  maimer  of  doing  what 
it  was  his  duty  to  do,  but  in  taking  any  ac- 
tion, went  outside  of,  and  beyond,  his  du- 
ties. The  act  done  was  not  within  the  scope 
of  the  bond.  Thus,  though  it  was  done  col- 
ore officii,  the  sureties  are  not  liable."  In 
Huffman  v.  Koppielcom,  8  Neb.  344,  it  was 
contended  that  the  sureties  were  not  liable 


because  the  act  done  was  not  by  virtue  of 
the  office,  but  only  under  color  of  it;  and 
the  court,  in  its  opinion,  made  use  of  the  fol- 
lowing language:  "The  second  objection  to 
this  petition,  and  the  one  most  relied  on  in 
this  argument.  Is  that  an  action  can  be 
.  maintained  on  an  official  bond  only  for  inju- 
ries done  virtute  officii,  and  not  for  acts 
done  colore  officii  merely.  -And  so  we  be- 
lieve the  law  to  be,  according  to  the  best 
authorities."  In  Ottenstein  v.  Alpaugb,  .9 
Neb.  237,  2  N.  W.  219,  it  was  again  held,  by 
the  same  court,  that  the  sureties  on  an  offi- 
cial bond  are  answerable  only  for  such  acts 
of  their  principals  as  are  done  virtute  officii. 
In  Gerber  v.  Ackiey,  37  Wis.  43,  it  was  held 
that  the  sureties  were  only  liable  for  acts 
done  by  virtue  of  the  office,  and  not  merely 
for  acts  done  under  color  of  office.  In  this 
case  the  facts  showed  that  the  officer  vvas 
assuming  to  act  under  a  writ  of  replevin, 
and,  under  many  authorities,  what  he  did 
would  have  been  held  to  liave  been  by  virtue 
of  his  office;  yet,  notwithstanding  this  fact, 
that  learned  court  held  that  his  sureties 
were  not  liable.  In  32  Wis.  233,  the  same 
case  had  been  before  the  court,  and  a  similar 
ruling  intimated,  but,  owing  to  the  state  of 
the  pleadings,  not  definitely  announced. 
State  V.  Mann,  21  Wis.  692,  is  to  the  same 
effect.  In  Mcl^iendon  v.  State,  22  S.  W.  200, 
the  supreme  court  of  Tennessee  held  that 
the  sureties  upon  an  official  bond  were  not 
liable  for  the  action  of  an  officer  under  a 
process  which  was  void  upon  its  face. 

As  we  have  before  suggested,  a  large  num- 
ber of  cases  have  been  cited  by  the  appel- 
lants to  establish  a  contrary  doctrine;  but 
a  careful  examination  has  satisfied  us  that, 
with  the  exception  of  those  from  the  state 
of  Iowa,  they  tend  slightly.  If  at  all,  to  over- 
throw the  authority  of  the  cases  cited  by 
the  respondents.  They  nearly  all  belong  to 
the  class  which,  as  we  have  seen,  are  not 
in  point  where  the  facts  are  as  in  the  case 
at  bar,  and  some  of  them  show  upon  their 
face  that  the  court  had  In  mind  the  distinc- 
tion between  the  case  undw  consideration 
and  one  where  the  facts  were  as  in  these. 
The  case  of  State  v.  Beckner,  132  Ind.  371, 
:!1  N.  E.  9o0,  furnishes  an  example  of  cases 
of  this  kind.  It  was  there  held  that  the 
sureties  were  liable  for  a  mistake  made  by 
an  officer  in  the  service  of  process  placed  in 
his  Itands,  yet  that  the  court  Intended  to 
announce  a  principle  which  would  apply 
where  the  facts  were  as  in  the  case  at  bar 
is  directly  negatived  by  the  incorporation  in 
its  opinion  of  the  following  language:  "It 
is  contended  by  counsel  for  the  appellant 
that,  in  view  of  the  facts  disclosed  by  tlie 
verdict,  the  constable  was  acting  virtute  .of- 
ficii, not  merely  colore  officii.  With  this  con- 
tention we  are  In  accord.  The  constable  had 
a  legal  process,  and  his  sole  purpose  seems 
to  have  been  the  execution  of  the  command 
which  it  carried  to  him.  There  is  some  con- 
flict of  authority  as  to  whether  or  not  there 
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Is  a  right  of  action  on  the  bond  of  a  minis- 
terial officer  for  an  unlawful  act  done  colore 
officii.  Bat,  when  the  officer  is  acting  rir- 
ttite  officii,  the  authorities  all  agree  that  a 
suit  will  lie  upon  his  bond."  The  case  of  Ex 
parte  Keed,  4  Hill,  572,  is  relied  upon  by  the 
appellants,  and  has  been  cited  as  anthorlty 
In  nearly  all  of  the  cases  cited  by  them> 
An  examination  of  the  facts  upon  which  It 
was  decided  will  show  that  the  officer  was 
acting  under  process.  For  that  reason  this 
case,  and  those  founded  upon  it,  are  not  In 
point  upon  the  question  here  presented. 

The  ruling  of  the  superior  court  was  in  ac- 
cordance with  reason,  and  is  sustained  by  a 
decided  wel^t  of  authority.  The  judgment 
will  be  affirmed. 

AKDEUS,  GORDON,  and  SCOTT,  JX,  con- 
cur. 


(12  Wash.  658} 

BROWN  y.  COET. 

(Supreme  Court  of  Washington.     Sept.  7, 
1895.) 

APPSAL— INSUFFICIKNCT  OF  EZCBPTIONS. 

Where  there  are  no  sufficient  exceptions, 
the  matteis  sought  to  be  raised  on  appeal  will 
not  be  considered. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  George  D.  Brown  against  Charles 
P.  Coey.  PlaintlfC  had  judgment,  and  de- 
fendant appeals.   Affirmed. 

Dawson  &  Plattor,  for  appellant.  J.  S. 
McCarty  and  Rothrock  &  Leigh,  for.respond- 
ent. 

PER  CURIAM.  This  action  was  tried  by 
the  court  without  a  Jury.  Flndingrs  of  fact 
were  made,  and  the  only  exception  taken 
thereto  was  at  the  conclusion  of  the  findings 
and  the  decree,  and  was  general  in  form  to 
the  whole.  Some  of  the  findings  were  un- 
questionably correct,  and,  there  being  no  suf- 
ficient exception,  the  matters  sought  to  be 
raised  upon  this  appeal  cannot  be  considered, 
and  the  judgment  is  affirmed. 


(12  Wash.  ESU 
TAGGART  t.  FIRST  NAT.  BANK   OF 
ANACORTBS. 


(Supreme  Conrt  of  Washington. 
1895.) 


Sept.  10, 


AocfPTAiccE  OF  Order. 
In  an  action  against  a  bank  on  an  order 
drawn  thereon  in  favor  of  plaintifE  it  appeared 
that  the  bank  was  the  agent  for  the  collection 
of  the  price  of  logs  on  which  plaintiff  held  a 
chattel  mortgage,  and  that  by  agreement  of  ail 
parties  the  bank  was  to  pay  plaintiff  from  the 
proceeds  of  the  bills  of  lading  left  in  its  pos- 
session. The  bank  retained  the  order  for  sev- 
eral montlis,  during  which  time  it  received  as 
proceeds  of  tho  bills  of  lading  more  than  enough 
to  pay  the  claim,  but  allowed  the  mortgagor  to 
draw  out  such  receipts  by  checks  for  other 
matters.  Edd,  that  the  bank  was  liable  on  the 
order. 


Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  C.  L.  Taggart  against  the  First 
National  Bank  of  Anacortes  oa  an  order  for 
the  payment  of  money.  Plaintiff  had  Judg- 
ment, and  defendant  appeals.     Affirmed. 

Hastings  &  Stedman,  for  appellant  HU- 
lion  &  Houser,  for  respondent. 

SCOTT,  J.  Plaintiff  sued  the  defendant  to 
recover  the  balance  due  him  upon  a  certain 
order  given  to  him  by  one  John  Doser,  and 
at  the  conclusion  of  the  testimony  the  court 
directed  the  Jury  to  bring  in  a  verdict  In  his 
favor  for  the  amount  claimed,  whereupon 
this  appeal  was  taken. 

The  evidence  disclosed  the  following  facts: 
One  Le  Balllster  was,  on  the  loth  day  of 
December,  1893,  the  owner  of  a  boom  of  logs 
lying  at  Anacortes,  on  t^Jilch  the  plaintiff 
held  a  chattel  mortgage  for  $093.65,  and  the 
firm  of  Taggart  &  Gilkey,  of  which  plaintiff 
was  a  member,  held  a  second  chattel  mort- 
gage for  $303.  On  said  day  Le  Balllster. 
through  his  agent,  John  Doser,  sold  the  logs 
to  the  Nelson  &  Son  Manufacturing  Com- 
pany, to  be  cut  Into  shingles  and  shipped. 
The  proceeds  of  every  other  car  of  shingles 
were  to  be  applied  towards  paying  for  the 
logs,  and  the  bill  of  lading  thereof  was  to  be 
deposited  with  the  defendant  m  furtherance 
of  this  purpose.  The  contract  containing  the 
terms  of  sale  was  deposited  with  one  Pemn, 
defendant's  cashier,  to  be  held  by  the  bank, 
as  were  also  the  two  chattel  mortgages  and 
notes  which  they  secured.  The  bank  collect- 
ed the  amount  of  the  purchase  price  of  the 
logs,  and  placed  the  amount  as  a  special  de- 
posit or  account  to  the  credit  of  John  Doser. 
agent.  As  soon  as  the  bank  began  to  re- 
ceive money  on  the  bills  of  lading,  Perrln 
wrote  to  Doser  that,  according  to  his  under- 
standing, the  amount  of  the  plaintifTs  claim 
by  virtue  of  the  chattel  mortgages  upon  tbe 
logs  aforesaid  was  to  be  paid  before  anything- 
went  to  Doser.  Doser  answered,  directing- 
the  money  to  be  placed  to  bis  credit,  and 
asking  for  a  check  book,  saying  that  he  would 
pay  the  plaintifTs  claims  by  check.  Shortly 
after  this,  Perrln  wrote  both  Doser  and  tbe 
plaintiff  on  the  same  day,  suggesting  that  Do- 
ser and  plaintiff  agree  on  the  exact  amount 
due  the  plaintiff  on  said  mortgage  claims, 
and  that  Doser  give  the  plaintiff  an  order 
for  the  amount,  and  send  It  to  the  banK,  say- 
ing It  would  be  paid  out  of  the  proceeds  of 
the  bills  of  lading.  This  was  done,  and  on 
the  next  day  the  plaintiff  sent  the  order  t» 
the  bank,  as  requested.  The  bank  received 
the  order,  and  retained  It  for  several  months, 
and  during  this  time  received  as  proceeds  of 
the  bills  of  lading  more  than  enough  to  pay 
the  claim,  but,  instead  of  paying  it,  applied 
the  same  In  payment  of  cbecks  drawn  by 
Doser  for  other  matters.  It  appears  that 
there  was  not  enough  money  In  the  bank  to 
pay  this  order  in  full  at  any  one  time,  and 
also  that  the  bank  at  one  time,  upon  the 
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plalntUTs  asking  for  money,  Informed  him 
that  they  would  pay  the  amount  then  on 
hand  If  he  would  get  a  check  from  Doeer  for 
that  amount;  whereupon  Doser  gave  the 
plaintiff  a  check  for  $200,  which  the  bank 
paid,  and  indorsed  the  amount  upon  the  orig- 
inal order.  Thwe  was  no  conflict  In  the  tes- 
timony as  to  any  of  these  matters.  The  de- 
fendant admitted  that  the  letters  aforesaid 
were  written  by  Perrln,  Its  cashier,  to  Doeer 
and  the  plalntUf,  as  aforesaid,  and  that  dur- 
ing all  the  times  mentioned  It  held  all  of  the 
papers.  After  holding  the  same  for  several 
months,  and  receiving  the  money  as  afore- 
said, and  allowing  Doser  to  check  it  out  con- 
trary to  the  terms  of  the  agreement,  the  de- 
fendant returned  the  order  to  plaintiff,  and 
refused  payment.  It  is  contended  upon  the 
part  of  appellant  that  these  circumstances 
did  not  bind  the  bank  to  hold  the  moneys  re- 
ceived as  afM'esald  for  the  plaintiff  until  his 
order  was  paid,  and  that,  notwithstanding  It, 
the  bank  was  bound  to  pay  the  subsequent 
checks  drawn  upon  it  by  Doser.  But  we  do 
not  so  understand  it.  The  bank  was  a  party 
to  this  understanding,  and  it  was  by  the  sug- 
gestion of  its  cashier  that  the  plaintiff  took 
the  order  as  aforesaid  for  the  amount  of  hia 
claim,  and  deposited  it  with  the  bank,  and 
niton  its  promise  that  it  would  apply  the  pro- 
ceeds received  from  the  logs  in  payment  of  it. 
This  was  binding  upon  the  bank,  and  there- 
fore it  had  no  right  to  pay  out  such  proceeds 
upon  subsequent  checks  given  by  Doser  for 
other  matters,  without  retaining  enough  to 
pay  the  plaintiff's  claim. 

It  was  further  claimed  by  appellant  that 
there  was  a  conflict  in  the  evidence.  This 
was  true  as  to  one  or  two  immaterial  points, 
but  the  material  facts  were  conclusivdy  es- 
tablished by  the  written  correspondence  of 
the  parties,  and  these  were  all  in  evidence, 
ana  admitted  to  be  genuine  by  the  defendant. 
Judgment  affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(12  Wash.  641) 

STATE  ex  rel.  JONES,  Attorney  General,  v. 

McORAW,  Governor,  et  al. 

(Supreme  Court  of  Washington.     Sept.  10, 

1895.) 
.Btatb  Bonds — Lihitatiox  or  Iksebtedness. 

Act  March  22,  1895,  in  providing  for  the 
funding  of  outstanding  indebtedness  of  the  state 
by  the  Issue  of  $1,600,000  worth  of  bonds,  to  be 
"sold  after  notice"  as  provided  has  been  given, 
violates  Const,  art.,  8,  1 1,  anthorizing  the  state 
to  contract  debts  to  raise  revenue,  provided  that 
"snch  debts,  direct  and  contingent,  singly  or  in 
the  aggregate,  shall  not  at  any  time  exceed 
four  hundred  thousand  dollars  ($400,000)." 
Hoyt,  C.  J.,  dissenting. 

Application  on  relation  of  W.  C.  Jones,  at- 
torney general,  against  John  H.  McGraw, 
governor,  and  others,  for  a  writ  of  manda- 
mus to  compel  the  defendants  to  issue  bonds. 
Denied. 


James  A.  Halght,  for  pUintlff.  F.  C.  Ow- 
ings,  for  defendants. 

GORDON,  J.  This  is  an  application  for  a 
writ  of  mandate  commanding  the  respond- 
ents, as  the  state  board  of  finance,  to  issue 
bonds  of  the  state  to  an  amount  aggregating 
upward  of  $1,500,000,  and  to  cause  the  same 
io  be  sold,  for  the  purpose  of  funding  the 
outstanding  warrants  drawn  on  the  general, 
military,  and  tide-land  funds,  pursuant  to  the 
act  of  the  legislature  approved  March  22, 1895, 
entitled  "An  act  relating  to  the  fiscal  affairs 
of  the  state  of  Washington,  and  declaring  an 
emergency,"  which  act,  among  other  things, 
provides: 

"Section  1.  There  is  hereby  created  a  fund 
In  the  treasury  of  the  state  known  as  the 
'Loan  and  Interest  Fund.'  There  Is  hereby 
created  a  board,  consisting  of  the  governor, 
state  andltor  and  state  treasurer,  known  as 
the  'State  Board  of  Finance.'    •    •    • 

"Sec.  2.  •  •  •  Said  board  shall  proceed  to 
fund  the  outstanding  warrants  on  tlie  general, 
military  and  tide  landfundsofthestatebytbe 
issue  of  bonds  payable  solely  out  of  said  'loan 
and  interest  fund.'  Said  bonds  shall  bear 
interest  at  a  rate  not  to  ^ceed  four  per  cent, 
per  annum  and  shall  run  twenty  years,  save 
that  five  per  cent,  of  'Bald  bonds  shall  be  re- 
deemed annually,  said  Interest  and  redemp- 
tion payments  to  be  made  out  of  said  'loan 
and  Interest  fund.'  Said  board  shall  publish 
notice  of  the  sale  of  S9ld  bonds  In  four  cities 
of  said  state  once  a  week  for  three  consecu- 
tive weeks.  Said  bonds  shall  be  sold  after 
notice  as  hereinafter  provided  upon  sealed 
bids  to  the  highest  bidder.  •  •  •  Provided, 
that  said  bonds  shall  not  be  sold  for  less  than 
par,  and  the  board  shall  have  the  right  to 
reject  all  bids." 

The  constitutionality  of  this  enactment  is 
assailed  upon  many  grounds,  only  one  of 
which,  however,  need  be  noticed,  as  its  de- 
termination disposes  of  the  case.  Section  1, 
art  8,  of  the  state  constitution  is  as  follows: 
"Section  1.  The  state  may,  to  meet  casual 
deficits  or  failures  In  revenues,  or  for  ex- 
penses not  provided  for,  contract  debts,  but 
such  debts,  direct  and  contingent,  singly  or 
in  the  aggregate,  shall  not  at  any  time  exceed 
four  hundred  thousand  dollars  ($400,000)  and 
the  moneys  arising  from  the  loans  creating- 
such  debts  shall  be  applied  to  the  purpose 
for  which  they  were  obtained,  or  to  repay 
the  debts  so  contracted,  and  to  no  other  pur- 
pose whatever."  Sections  2  and  3  of  the 
same  article  of  the  constitution  provide  for 
the  Incurring  of  additional  indebtedness  for 
the  purpose  of  repelling  invasion,  suppress- 
ing Insurrection,  and  other  purposes  therein 
enumerated.  But  it  is  conceded  that  these 
latter  sections  in  no  wise  affect  the  subject- 
matter  involved  in  this  proceeding.  It  wilt 
be  observed  that  the  authority  conferred  up- 
on the  respondents  by  the  act  in  question  Is 
to  issue  and  sell  said  bonds,  after  notice,  to 
the  highest  bidder;   and,  conceding  that  it 
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is  fairly  to  be  Inferred  from  the  act  that  the 
funds  realized  from  such  sale  shall  be  ap- 
plied to  the  payment  and  discharge  of  the 
present  indebtedness  of  the  state,  it  Is  ap- 
parent that  after  said  bonds  are  sold,  and 
until  the  proceeds  thereof  are  so  applied,  the 
Indebtedness  of  the  state  would  be  Increased 
upward  of  $1,500,000,  or  to  an  amount  be- 
yond the  limit  of  indebtedness  as  fixed  by 
the  constitution.  Nor  is  it,  in  our  opinion,  a 
sufficient  answer  to  say  that  it  must  be  pre- 
sumed that  the  officers  intrusted  to  carry  out 
the  provisions  of  this  act  will  fully  discharge 
their  duties,  and  that  the  present  indebted- 
ness of  the  state  will  be  extinguished  by  the 
proceeds  of  the  bonds,  and  ultimately  the  In- 
debtedness of  the  state  be  reduced  to  Its 
present  limit.  The  prohibition  in  the  consti- 
tution is  that  "such  debts,  *  •  •  singly 
or  in  the  aggregate,  shall  not  at  any  time  ex- 
ceed four  hundred  thousand  dollars,"  and 
constitutes  an  "impassable  barrier"  to  the 
creation  of  any  indebtedness  in  excess  there- 
of for  any  period  of  time,  however  brief,  or 
for  any  purpose,  however  worthy.  The  con- 
stitution of  the  state  of  Iowa  (article  11,  J  3) 
provides  that  "no  county  or  other  political 
or  municipal  corporation  shall  be  allowed  to 
become  Indebted  in  any  manner,  or  for  any 
purpose,  to  an  amount  in  the  aggregate  ex- 
ceeding five  per  centum  on  the  value  of  the 
taxable  property  within  such  county  or  cor- 
poration,—to  be  ascertained  by  the  last  state 
and  county  tax  lists,  previous  to  the  incur- 
ring of  such  indebtedness."  The  terms  of 
the  statute  of  Iowa  of  1880  (chapter  132) 
authorized  any  independent  school  district  or 
district  township  having  a  bonded  indebted- 
ness outstanding  to  issue  negotiable  bonds 
for  the  purpose  of  funding  that  indebtedness, 
and  the  act  provided  that  "the  treasurer  of 
such  district  is  hereby  authorized  to  sell  the 
bonds  provided  for  in  this  act  at  not  less 
than  their  par  value,  and  apply  the  proceeds 
thereof  to  the  payment  of  the  outstanding 
bonded  indebtedness  of  the  district,  or  he 
may  exchange  such  bonds  for  outstanding 
bonds  par  for  par."  In  construing  this  Iowa 
statute  with  reference  to  the  provision  of 
their  constitution  above  quoted,  the  efupreme 
court  of  the  United  States,  speaking  by  Mr. 
Justice  Gray,  in  Soon  Tp.  v.  Cummins,  142  U. 
S.  3C6.  12  Sup.  Ct.  220,  say:  "There  is  a  wide 
dllTerence  in  the  two  alternatives  which  this 
statute  undertakes  to  authorize.  The  second 
alternative,  of  exchanging  bonds  issued  un- 
der the  statute  for  outstanding  bonds,  by 
which  the  new  bonds,  as  soon  as  issued  to 
the  holders  of  the  old  ones,  would  be  a  sub- 
stitute for  and  an  extinguishment  of  them, 
so  that  the  aggregate  outstanding  indebted- 
ness of  the  corporation  would  not  be  In- 
creased, might  be  consistent  with  the  con- 
stitution But  under  the  first  alternative,  by 
which  the  treasurer  is  authorized  to  sell  the 
new  Itonds,  and  to  apply  the  proceeds  of  the 
sale  to  the  payment  of  the  outstanding  ones, 
It  is  evident  that,  if  new  bonds  are  issued 


without  a  cancellation  or  surrender  of  the 
old  ones,  the  aggregate  debt  outstanding, 
and  on  which  the  corporation  is  liable  to  be 
sued,  is  at  once  and  necessarily  increased, 
and,  if  new  bonds,  equal  in  amount  to  the 
old  ones,  are  so  issued  at  one  time,  la  dou- 
bled; and  that  it  will  remain  at  the  increas- 
ed amount  until  the  proceeds  of  the  new 
Ixmds  are  applied  to  the  payment  of  the  old 
ones,  or  until  some  of  the  obligations  are 
otherwise  discharged.  It  is  true  that,  if  the 
proceeds  of  tlie  sale  are  used  by  the  munic- 
ipal officers,  as  directed  by  the  statute,  in 
paying  off  the  old  debt,  the  aggregate  in- 
debtedness will  nltlmatdy  be  reduced  to  the 
former  limit.  But  it  is  none  the  less  true 
that  it  has  been  increased  in  the  interval; 
and  that,  unless  those  officers  do  their  duty, 
the  Increase  will  be  permanent.  It  would 
be  inconsistent  alike  with  the  words  and 
with  the  object  of  the  constitutional  provi- 
sion, framed  to  protect  municipal  corpora- 
ticMis  from  being  loaded  with  debt  beyond  a 
certain  limit,  to  make  th^r  liability  to  be 
charged  with  debts  contracted  beyond  that 
limit  depend  solely  upon  the  discretion  or 
the  honesty  of  their  officers."  We  are  fully 
satisfied  with  the  reasoning  of  the  court  in 
that  case,  and  acc^t  It  as  authority  upon  the 
proposition  here  discussed.  To  the  same  ef- 
fect is  the  case  of  Bannock  <3o.  v.  C.  Bunting 
&  Co.  (Idaho)  3T  Pac.  27T.  In  that  cape, 
after  reciting  the  ordw  of  the  board  of  com- 
missioners of  the  county  which  directed  that 
the  outstanding  indebtedness  of  the  said 
county  should  be  funded  by  the  issue  and 
sale  of  negotiable  bonds  for  the  purpose  of 
paying,  redeeming,  and  funding  all  of  the 
indebtedness  of  the  county,  the  supreme 
court  of  Idaho  say:  "The  purpose  is  stated 
to  be  to  pay,  redeem,  and  fund  the  princi- 
pal and  interest  of  all  Indebtedness  of  said 
county.  Suppose,  however,  that  the  com- 
missioners, or  their  successors  in  office,  when 
the  money  came  into  the  treasury,  should 
•  conclude  to  use  It,  or  a  portion  of  it,  for 
some  other  purpose.  Of  course,  the  presump- 
tion of  this  court  is  that  the  commissioners 
would  scrupulously  carry  out  the  apparent 
Intention  of  the  board  when  the  bonds  were 
sold,  as  expressed  In  the  above  order;  but 
the  court  cannot  deal  In  presumptions  In  fa- 
vor of  proceedings  taken  without  compliance 
with  the  constitution.  Again,  until  the  mou 
ey  was  actually  so  applied,  the  debt  would 
be  more  than  doubled."  Our  conclusion, 
therefore,  is  that  the  act  of  March  22,  1S93, 
is  in  conflict  with  the  provisions  of  the  con- 
stitution above  quoted,  and  the  application 
will  be  denied. 

ANDERS,  SCOTT,  and  DUNBAR,  JJ.,  con- 
cur. 

HOYT,  0.  J.  'dissenting).  In  my  opinion, 
the  statute  under  consideration  .conferred  au- 
thority upon  the  board  therein  provided  for 
to  change  the  form  of  the  evidences  of  the 
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debt  which  was  owed  by  the  state,  and  did 
not  in  any  manner  contemplate  the  increase 
of  such  debt.  If  this  be  so,  a  compliance 
therewith  would  not  be  the  creation  of  a 
debt,  within  the  meaning  of  the  constitution- 
al prorision  upon  that  subject  The  issuing 
of  a  warrant  in  the  ordinary  course  of  busi- 
ness is  not  the  creation  of  a  debt  The  ob- 
ligation for  which  the  warrant  is  issued  is 
the  debt  which  the  state  owes,  and  the  issu- 
ing of  the  warrant  is  the  method  provided 
by  statute  for  the  payment  thereof.  When 
there  is  iio  money  in  the  treasury  to  meet  a 
warrant  issued  for  that  purpose,  such  war- 
rant may  constitute  the  evidence  of  the  in- 
debtedness, but  not  the  indebtedness  itself. 
Warrants  which  there  Is  money  in  the  treas- 
ury to  pay  are  not  in  any  sense  an  indebted- 
ness of  the  state.  For  this  reason  I  am  un- 
able to  agree  with  the  conclusion  of  the  ma- 
jority that,  until  the  money  realized  from  the 
sale  of  the  bonds  had  been  actually  applied 
upon  the  warrants  for  the  payment  of  which 
such  money  had  been  placed  in  the  treasury, 
such  warrants,  as  well  as  the  bonds,  would 
be  an  indebtedneas^s  of  the  state,  or  even  evi- 
dence of  such  Indebtedness.  That  the  l^is- 
Iftture  has  the  authority  to  authorize  a  change 
in  the  form  of  the  indebtedness  of  the  state  is 
beyond  question,  and.  In  my  opinion,  the  stat- 
ute In  question  did  no  more. 


(12  Wash.  547) 

STATE  V.  OLIVER  et  al. 

(Supreme  Court  of  Washington.     Sept.  11, 
1895.) 
Rbpbai.  ot  Fbs&l  Code  —  Effect  on  Pbiob  Of- 
fenses. 
The  repeal  of  Pen.  Code,  J  192,  making 
adultery  a  crimmal  offense,  by  Laws  1803,  p. 
371,  without  any  saving  clause  as  to  the  prior 
offenses,  is  a  bar  to  a  prosecution  for  Bucn  an 
offense  committed  prior  to  the  repeal. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

W.  L.  Oliver  and  another  were  indicted  for 
adultery,  and  from  an  order  sustaining  a  de- 
•  mmrer  and  discharging  the  defendants,  the 
state  appeals.    Dismissed. 

MUo  A.  Root  for  the  State.  John  R. 
Mitchell,  for  respondents. 

PER  CURIAM.  The  defendants  were  char- 
ged by  Information  with  living  in  open  and 
notorious  adtiltery,  and  demurred  on  the 
ground  that  the  information  did  not  state 
facts  constituting  any  crime.  The  court  sus- 
tained the  demurrer,  and  discharged  the  de- 
fendants, and  the  state  has  appealed.  It  is 
contended  that  the  court  sustained  the  de- 
murrer on  the  ground  that  the  section  of  the 
Code  under  which  the  action  was  brought, 
which  was  enacted  while  we  were  under  a 
territorial  form  of  government,  had  been  re- 
pealed by  an  act  of  congress  applying  to  the 
territories,  commonly  called  the  "Edmunds 
Act"   24  Stat  635.    However  this  may  be, 


an  act  was  i>assed  at  the  last  session  of  the 
legislature  expressly  repealing  the  section  of 
the  Code  aforesaid,  without  any  saving  clause 
as  to  prior  offenses  or  pending  cases.  Laws 
1895,  p.  371.  As  this  law  would  bar  any  fur- 
ther prosecution  of  the  defendants  for  the  of- 
fense charged  In  any  event,  a  determination 
of  the  question  as  to  the  sufficiency  of  the 
information  would  be  fruitless,  and  for  that 
reason  we  decline  to  enter  upon  its  considera- 
tion, and  order  the  appeal  dismissed. 


(12  Wash.  548) 

STATE  ex  rel.  PACIFIC  COAST  STEAM- 
SHIP CO.  T.  SUPERIOR  COURT  OF 
JEFFERSON  COUNTY  et  al. 

(Supreme  Court  of  Washington.     Sept  11, 
1895.) 

J'dstice  of  the  Peace — Default  Jddghest— 
Review. 
In  case  of  default  judgment  before  a 
justice  of  the  peace  for  want  of  answer,  there 
can  be  no  review  by  appeal  under  2  Hill's  Code, 
§  1630,  but  only  a  review  of  errors  of  law  by 
certiorari  proceedings  under  section  1G21. 
Hoyt,  C.  J.,  dissenting. 

Application  of  the  Pacific  Coast  Steamship 
Company  for  mandamus  to  the  superior  court 
of  Washington,  for  Jefferson  county,  and  R. 
A.  Ballinger,  judge  thereof.     Writ  denied. 

Andrew  F.  Burleigh  and  J.  E.  Lilly,  for  re- 
lator.    Morris  B.  Sachs,  for  respondents. 

GORDON,  J.  This  Is  an  application  for  a 
writ  of  mandamus  requiring  the  superiui 
court  of  Jefferson  county,  and  the  Judge  there- 
of, to  proceed  to  take  cognizance  of  an  ap- 
peal taken  by  the  relator  as  defendant  in 
an  action  commenced  in  justice's  court  in  said 
county,  before  J.  A.  Wood,  Esq.,  a  justice  of 
the  peace,  in  which  action  the  People's  Mar- 
ket was  plaintiff.  It  appears  from  the  rec- 
ord that  complaint  and  notice  were  personal- 
ly served  upon  the  defendant  in  the  action 
prosecuted  in  the  Justice's  court;  that,  upon 
the  return  day,  the  defendant  therein,  by  its 
attorney,  appeared  and  filed  an  affidavit  and 
application  for  a  continuance  for  a  period  of 
four  weeks,  for  the  purpose  of  procuring  the 
presence  of  material  witnesses  necessary  to 
Its  defense  of  said  action;  that  said  appli- 
cation for  a  continuance  was  denied  by  the 
justice;  that  thereupon,  for  want  of  an  an- 
swer or  other  pleading  upon  the  part  of  the 
defendant  Judgment  was  given  and  made  by 
said  Justice  in  favor  of  the  plaintiff  therein 
ag;ainst  the  defendant,  for  the  sum  demanded 
in  the  complaint;  that  from  said  Judgment 
defendant  appealed  to  the  superior  court  of 
said  Jefferson  county,  and  in  said  court  ap- 
plied for  leave  to  serve  and  file  an  answer  in 
said  cause,  which  application  was  denied  and 
said  appeal  dismissed,  for  the  reason  (as  ap- 
pears by  the  return)  that  respondent  "was 
powerless  to  permit  any  original  answer  to 
be  filed  in  the  superior  court,  where  none  had 
been  filed  in  the  Justice  court."  • 

2  Hill's  Code.  {  1530,  relating  to  civU  ac- 
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tlons  In  Justices'  courts,  provides,  where  a 
defendant  has  been  served  with  a  true  copy 
of  the  complaint,  judgment  shall  be  given 
for  the  plaintiff  for  the  sum  specified  in  the 
complaint,  without  further  evidence,  "when 
the  defendant  fails  to  appear  and  plead  at  the 
time  specified  in  the  notice,  or  within  one 
hour  thereafter."  Of  this  statute  it  was 
said  in  McCoy  v.  Bell.  1  Wash.  St  504,  20 
Pac.  595:  "But  the  statute,  is  imperative. 
He  [defendant]  must  appear  •  •  »  with- 
in the  hour.  And  when  a  defendant  who 
has  been  served  with  a  true  copy  of  the 
complaint  and  notice  fails  to  appear  and 
plead  within  the  time  specified  in  the  notice, 
or  within  an  hour  thereafter,  it  is  the  duty 
of  the  court  to  enter  up  judgment  without 
further  proof  or  evidence.  The  court  has  no 
discretion  or  alternative.  It  is  a  duty  en- 
Joined  by  the  statute,  and  the  plaintiff  can 
demand  it  as  a  matter  of  right"  We  do 
not  decide  that  the  Justice  could  not,  upon 
a  proper  showing,  extend  the  time  for  filing 
an  answer  and  grant  a  continuance  for  that 
purpose.  That  question  is  not  here  involved, 
as  will  hereinafter  be  made  to  appear.  It 
must  be  conceded  that  the  defendant  al- 
though personally  served  with  a  copy  of  the 
complaint  in  the  action  before  the  justice,  fail- 
«d  to  plead,  and  that  the  judgment  from 
which  it  attempted  to  appeal  to  the  superior 
court  was  a  judgment  by  default:  and  we 
think  that  the  contention  of  relator  that  said 
Judgment  was  improperly  granted  could  not 
be  reviewed  by  the  superior  court  on  a  gen- 
eral appeal,  but  should  have  been  brought  to 
that  court  by  certiorari  proceeding.  2  Hill's 
Code,  I  1621,  provides:  "If  any  person  shall 
conceive  himself  Injured  by  error  In  any 
process,  proceeding.  Judgment,  or  order  given 
l}y  any  justice  of  the  peace  within  this  state, 
it  shall  be  lawful  for  such  person  to  remove 
fiuch  process,  proceeding,  judgment,  or  or- 
der to  the  superior  court,  as  hereinafter  pro- 
vided." This  section  afforded  the  relator  an 
ample  remedy  for  the  correction  of  the  er- 
ror of  the  justice  (if  error  It  was)  'In  over- 
ruling the  application  for  a  continuance,  and 
rendering  the  Judgment,  under  the  circum- 
stances of  the  case.  But  the  ruling  of  the 
justice  in  that  regard  could  not  be  reviewed 
upon  an  appeal  from  the  Judgment  under  sec- 
tion 1G30.  No  provision  is  made  by  statute 
in  this  state  for  reviewing  errors  of  law  oc- 
curring before  a  justice  of  the  peace  in  the 
trial  of  a  civil  cause,  other  than  that  provid- 
ed by  section  1621,  supra.  It  seems  to  us 
that  unless  this  right  of  appeal  from  a  de- 
fault judgment  belongs  to  every  defendant 
who  may  for  any  reason  see  fit  to  ignore  the 
process  of  the  justice's  court,  and  decline  to 
litigate  therein  those  controversies  which  the 
legislature  has  invested  that  court  with  the 
power  to  hear  and  determine,  it  follows  that 
the  order  of  the  superior  court  dismissing 
relator's  appeal  was  rightful,  and  that  the 
present  application  should  be  denied. 
As  a  general  projKisition,  it  seems  to  be 


well  settled  that  an  appeal  will  not  lie  trom 
a  judgment  by  default.  Dorr  v.  Blrge,  S 
Barb.  351;  Colden  v.  Enickerbacker,  2  Cow. 
31;  Harvester  Works  v.  Hedges  (Neb.)  7  N. 
W.  531;  Bray  ton  v.  Delaware  Co.,  16  Iowa, 
44;  Clendenning  v.  Crawford,  7  Neb.  474; 
People  V.  El  Dorado  Co.  Ct,  10  CaL  19; 
Long  V.  Sharp,  5  Or.  438.  In  the  case  last 
cited,  the  court  say:  "By  the  ruling  of  the 
Justice  of  the  peace,  the  answer  which  bad 
been  filed  by  appellant  In  this  case  had  been 
stricken  out  and  set  aside;  and,  the  defend- 
ant declining  to  furdier  answer  or  plead, 
judgment  was  rendered  against  him  as  for 
want  of  an  answer.  •  •  •  If  any  error 
was  committed  by  the  justice,  it  was  an  er- 
ror of  law  which  could  be  most  conveniently 
corrected  by  writ  of  review,  Where  the  court 
has  authority  to  remand  the  cause  for  such 
further  proceedings  as  the  nature  of  the  case 
and  the  ends  of  justice  may  require.  •  •  • 
The  Judgment  in  this  case  was  'a  Judgment 
for  want  of  answer,'  and  such  a  judgment 
as  the  lawmakers  contemplated  should  be 
reviewed  by  writ  of  review,  and  not  Ij  ap- 
peal, to  the  circuit  court"  The  reasomi  for 
the  rule  are  given  by  the  supreme  court  of 
Nebraska  in  Clendenning  v.  Crawford,  su- 
pra, In  which  case  the  court  say:  "It  seems 
clearly  to  be  the  legislative  intent  that  ac- 
tions in  justices'  courts  must  be  tried  upon 
the  merits  of  both  the  claim  of  the  one  party 
and  the  defense  of  the  other,  before  an  ap- 
peal shall  be  taken  to  the  district  court;  and 
this  rule  seems  to  be  reasonable  and  just 
for,  where  the  law  establishes  the  court  in 
which  a  party  shall  bring  his  action,  the  ad- 
verse party  should  not  be  allowed  to  disre- 
gard the  process  of  such  court  and  then  se- 
lect the  forum  of  his  own  choice  in  which 
the  cause  shall  be  first  tried  upon  the  merits 
of  the  case.  If  such  a  practice  were  permit- 
ted, it  would  defeat  the  main  object  for 
which  the  justices'  courts  were  established, 
namely,  the  trial  and  disposal  of  causes  or 
controversies  with  the  least  possible  ex- 
I)ense  to  the  parties,  where  the  amount  In- 
volved does  not  exceed  one  hundred  dollars." 
In  People  v.  El  Dorado  Co.  Ct.,  supra,  the 
court  say:  "In  this  case,  the  defendant,  by  his 
default,  admitted  the  facts  alleged  in  the 
complaint.  There  being  no  issue  of  fact  the 
facts  were  conceded,  and  the  justice  could 
commit  no  error  as  to  them';  and,  as  the  Jus- 
tice could  commit  no  error  as  to  the  facts 
conceded,  there  could  be  no  appeal  from  his 
judgment  in  reference  to  the  facts.  The  de- 
fendant, having  conceded  the  facts  to  be  true 
as  alleged,  could  not  appeal  against  his  own 
admission.  •  •  •  Our  conclusion  is  that 
in  all  cases  the  issue  of  fact  must  be  made 
in  the  court  of  original  jurisdiction." 

For  the  purposes  of  determining  the  motion 
in  the  superior  court  to  dlsmlas  the  appeal, 
and  for  present  purposes,  the  ruling  of  the 
justice  denying  relator's  application  for  a 
continuance  must  be  presumed  to  have  been 
proper,  inasmuch,  as  has  been  already  seen. 
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as  it  could  not  be  reviewed  upon  appeal;  and, 
when  80  considered,  this  proceeding  presents 
the  sole  question  of  the  right  to  appeal  from 
a  default  Judgment  In  a  case  where  personal 
service  of  the  complaint  is  had,  and  no  rea- 
son exists  preventing  a  determination  In  the 
Justice's  court  upon  the  merits.  Upon  the 
authority  of  the  cases  above  cited  (notwith- 
standing that  a  difference  exists  between 
the  statutes  of  some  of  the  states  from  which 
these  cases  are  cited  and  our  own,  upon  the 
subject  of  appeals),  and  the  sound  sense  of 
the  rule  which  we  think  is  established  by 
them.  It  must  be  held  that  no  appeal  will 
He.  In  such  a  case  the  defendant  "voluntari- 
ly suffered  Judgment  to  be  entered  •  •  » 
by  default,  and  from  such  Judgment,  for 
manifest  reasons,  a  direct  appeal  will  not 
Ue."  Port  V.  Parflt,  4  Wash.  369,  30  Pac. 
32a  We  think,  too,  that  the  ruling  of  the 
superior  court  in  this  case  Is  supported  by 
the  authoirlty  of  Gabriel  v.  Railway  Co.,  7 
Wash.  515,  35  Pac,  410,  in  which  this  court 
said:  "Whatever  the  effect  was,  or  whatever 
rights  defendant  may  have  In  Introducing  a 
defense  in  a.  Justice's  court  which  Is  beyond 
the  Jurisdiction  of  said  court,  as  to  offsetting 
the  same  or  any  portion  of  the  damages 
proved  thereunder  against  the  claim  of  the 
plaintiff,  this  defense  was  disposed  of  in  said 
court;  and.  If  defendant  desired  to  review 
the  ruling  of  the  Justice  thereon,  he  should 
have  removed  said  cause  to  the  superior  court 
by  certiorari  proceedings,  and  not  by  taidng 
a  general  appeal."  Mandamus  to  the  su- 
perior court  wlU  be  denied,  with  costs. 

ANDERS.  SCOTT,  and  DUNBAR,  JJ.,  con- 
cur.    HOIT,  0.  J.,  dissents. 


(12  WMh.  K4) 

STATE  ex  rel.  TREMBLAT  v.  McQUADE. 

(Supreme  Court  of  Washington.     Sept  12, 

1895.) 

Appeal— Eecobd  —  Appointbb  of  Town  Couiicii. 

— RbMOVAL— FI.1UDIHO. 

1.  Bill  of  exceptions  or  :cment  of  facts 
18  not  necessary  on  appeal  wnere  the  case  is 
tried  on  the  complaint  and  demurrer  thereto, 
and  they  are  in  the  record. 

2.  Facts  appearing  in  a  brief,  but  not  of 
record,  in  a  cause,  cannot  be  considered. 

3.  A  complaint  in  proceedings  to  try  title 
to  the  office  of  town  marshal  is  sufficient  in  its 
allegation  that  respondent  was  dnly  removed 
from  ^e  office  by  the  common  cooncil  for  cause 
deemed  sufficient,  without  stating;  that  it  was 
after  notice  of  the  accusation  agamst  him,  even 
if  it  is  necessary  to  show  that  notice  was  first 
Siven  to  liim. 

4.  Under  Gen.  St  $  663,  providing  that  of- 
ficers appointed  by  a  town  council,  shall  hold 
their  office  during  the  pleasure  of  said  council, 
and  section  691,  providinj;  that  all  officers  elect- 
«d  by  the  council  are  subject  to  removal  by  that 
body  at  any  time  for  cause  deemed  sufficient, 
such  an  officer  may  be  removed  without  notice. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Proceeding  by  Ed.  Tremblay  against  John 
UcQuade.  A  demurrer  was  sustained  to  the 
complaint,  and  relator  appeals.  Motion  to 
v.4lP.no.8— 57 


dismiss  appeal   denied,   and   Judgment   re- 
versed. 

P.  V.  Davis  and  Fred  H.  Peterson,  for  ap- 
pellant.   P.  P.  Carroll,  for  respondent. 

ANDERS,  J.  This  is  a  proceeding  In  the 
nature  of  a  quo  warranto.  Instituted  by  the 
relator  for  the  purpose  of  obtaining  posses- 
sion of  the  office  of  noarshal  of  the  town  of 
Gllman,  and  of  ousting  the  respondent  there- 
from. The  respondent  moves  the  court  to 
dismiss  the  appeal,  on  the  alleged  grounds 
(1)  that  at  the  time  of  serving  tlie  notice  of 
appeal  in  this  cause  there  was  no  Judgment 
of  record  to  appeal  from;  (2)  that  no  state- 
ment of  facts  or  bill  of  exceptions  has  been 
filed,  served,  and  certified  as  required  by 
law;  and  (3)  that  said  relator  is  not  an  offi- 
cer, as  alleged  In  his  Information,  and  Is  no 
longer  entitled  to  prosecute  this  action  as 
said  town  marslial. 

The  statute  relating  to  appeals  to  the  su- 
preme court  (Laws  1893,  p.  120,  {  4)  provides, 
among  other  things,  that  "If  the  appeal  be 
not  taken  at  the  time  when  the  Judgment  or 
order  appealed  from  is  rendered  or  made, 
then  the  party  desiring  to  appeal  may,  by 
himself  or  his  attorney,  within  the  time  pre- 
scribed In  section  three  of  this  act  serve 
written  notice  on  the  prevailing  party  or  his 
attorney  that  be  appeals  from  such  Judgment 
or  order  to  the  supreme  court"  The  appeal 
in  this  case  was  not  taken  at  the  time  when 
the  Judgment  appealed  from  was  rendered, 
and  It  was  therefore  necessary  to  serve  a 
notice  In  writing  upon  the  adverse  party 
within  the  time  prescribed  by  the  statute, 
which  was  done  by  the  appellant.  The  Judg- 
ment appealed  from,  as  shown  by  the  rec- 
ord, was  rendered  on  November  20, 1894,  and 
the  notice  of  appeal  was  duly  served  on  the 
respondent  on  the  20th  day  of  December  fol-' 
lowing.  Under  the  statute,  the  notice  was 
certainly  served  within  the  time  limited  by 
section  3  of  the  act,  and  there  is  no  objec- 
tion to  its  form  or  substance.  The  appeal 
was  therefcH-e  properly  token.  The  cause 
was  tried  npon  the  complaint  and  the  demur- 
rer of  the  respondent,  and,  as  the  complaint 
and  demurrer  constituted  portions  of  the  rec- 
ord In  the  cause,  no  bill  of  exceptions  or 
statement  of  facts  was  necessary  or  proper. 

In  support  of  the  proposition  that  the  re- 
lator is  not  on  officer,  as  alleged  in  his  In- 
formation, and  is  no  longer  entitled  to  prose- 
cute this  action  as  marshal  of  said  town,  the 
respondent  has  inserted  in  his  brief  certain 
proceedings  of  the  town  council  which  are 
not  of  record  in  the  cause,  and  therefore 
cannot  be  here  considered.  The  motion  to 
dismiss  is  denied. 

The  complaint  or  information  alleges  that 
"the  town  of  Gilmon,  during  all  of  the  time 
and  times  herein,  was  and  Is  a  municipal 
corporation  of  th^  fourth  class,  organized  and 
existing  under  the  laws  of  the  state  of  Wash- 
ington; that  on  the  9th  day  of  January,  1894, 
one  John  McQuade  was  appointed  marshal 
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of  said  town  of  Gllman,  by  the  common 
council  of  said  town,  to  hold  said  office  at  the 
pleasure  of  said  council,  and  said  McQuade 
Immediately  thereafter  entered  upon  the  du- 
ties of  said  office,  and  continued  therein  un- 
til his  removal  as  herein  alleged;  that  on  the 
6th  day  of  July,  1894,  said  respondent,  Mc- 
Quade, was  duly  removed  from  said  office 
by  said  council  for  cause  deemed  sufficient, 
by  resolution  entered  upon  the  records  of 
said  council;  that,  Immediately  after  the  re- 
moval of  the  respondent  as  aforesaid,  said 
Tremblay  was  duly  appointed  town  marshal 
by  the  council  of  said  town  to  All  the  vacancy 
caused  by  the  removal  of  said  respondent 
as  aforesaid;  that  said  Tremblay  accepted 
the  said  office,  and,  in  the  form  and  within 
the  time  required  by  law  and  the  ordinances 
of  said  town,  took  and  subscribed  the  con- 
Btitutional  oath  of  office,  and  filed  the  same 
with  the  clerk  of  said  town,  and  executed 
the  official  bond  required  by  law  and  the 
ordinances  of  said  town,  which  bond  was 
duly  approved  by  the  council  of  said  town, 
and  the  same  filed  with  the  clerk  of  said 
town,  and  the  said  relator  thereby  became 
entitled  to  hold  said  office  of  marshal;  that 
said  Tremblay,  after  qualifying  for  said  of- 
fice and  filing. said  bond,  demanded  of  said 
respondent  the  possession  of  said  office,  to- 
gether with  all  books,  papers,  and  records 
thereof,  and  of  the  keys  of  the  town  Jail  and 
one  certain  revolver,  all  of  said  property  be- 
longing to  said  town  and  pertaining  to  said 
office  of  marshal, — and  said  respondent  has 
at  all  times  refused,  and  does  now  refuse,  to 
comply  with  said  demand;  that  said  re- 
8ix)ndent  still  continues  to  hold,  exercise,  and 
usurp  said  <^ce  of  marshal,  to  the  exclu- 
sion of  said  Tremblay;  that  by  reason  of 
the  usurpation  of  said  office  by  said  Mc- 
'Quade  unlawfully  exercising  the  rights  of 
said  office,  this  relator  has  been  damaged  in 
the  sum  of  $50."  We  are  clearly  of  the 
opinion  that  this  complaint  states  a  cause  of 
action  against  the  respondent.  If,  as  Is  ad- 
jiiitte<l  l).v  tlie  demurrer,  the  respondent  was 
appointed  marshal  by  the  common  council, 
to  hold  office  at  the  pleasure  of  said  council, 
and  was  duly  removed  from  said  office  by 
said  council  for  cause  deemed  sufficient,  and 
the  relator  was  duly  appointed  marshal  to 
fill  the  vacancy  caused  by  such  removal,  and 
accepted  the  office  and  duly  qualified  there- 
for In  accordance  with  law,  he  was  certainly 
entitled  to  the  relief  demanded  in  the  com- 
plaint, and  the  demurrer  should  have  been 
overruled.  It  appears,  however,  that  the 
learned  trial  court  was  of  the  opinion  that 
the  complaint  was  defective  because  it  failed 
to  allege  that  the  respondent  was  removed 
by  the  common  council,  after  notice  of  the 
accusation  against  him,  and  an  opiKtrtunity 
given  to  be  heard  In  defense  thereof.  If  it 
were  necessary  to  show  that  notice  was  first 
given  to  the  respondent,  we  still  think  that 
the  allegations  of  the  complaint  were  suffi- 
cient.    See  2  Boone,  Oode  PL  p.  376.     But, 


I  as  matter  of  fact,  under  the  statute,  no  pre- 
vious notice  was  necessary.  Section  663  of 
the  General  Statutes  provides  that  "the  may- 
or, members  of  the  common  council,  and  the 
treasurer  shall  be  elected  by  the  qnaUfled 
electors  of  such  a  town  at  a  general  munici- 
pal election  to  be  held  therein  upon  the  Tues- 
day after  the  first  Monday  In  December  in 
each  year.  The  treasurer  shall  hold  office 
for  the  period  of  one  year  from  and  after  the 
second  Tuesday  in  January  next  succeeding 
the  day  of  such  election  and  until  his  suc- 
cessor is  elected  and  qualified.  The  mayor 
and  the  members  of  the  council  shall  bold 
office  for  the  period  of  two  years  from  and 
after  the  second  Tuesday  in  January  next 
succeeding  the  day  of  such  election,  and  un- 
til their  successors  are  elected  and  qualified. 
♦  •  •  The  council  shall  appoint  a  marshal 
and  clerk,  and  may,  in  their  discretion,  ap- 
point an  attorney,  a  pound  master,  a  super- 
intendent of  streets  and  a  civil  engineer,  and 
such  police  and  other  subordinate  officers  as 
In  their  Judgment  may  be  deemed  necessary, 
and  fix  their  compensation,  which  said  offi- 
cers shall  hold  their  office  during  the  pleas- 
ure of  said  council."  And  by  section  691  it 
Is  provided  that  "all  officers  elected  by  the 
council  are  subject  to  removal  by  that  body 
at  any  time  for  cause  deemed  sufficient." 
The  law  seems  to  be  pretty  well  settled  that 
an  officer  holding  under  statutes  like  ours 
may  be  removed  without  notice,  at  the  pleas- 
ure of  the  appointing  power.  Judge  Dillon 
states  the  law  as  follows:  "Where  an  officer 
is  appointed  during  pleasure,  or  where  the 
power  of  removal  ils  discretionary,  the  power 
to  remove  may  be  exercised  without  notice 
or  hearing.  But  where  the  appointment  Is 
during  good  behavior,  or  where  the  removal 
can  only  be  for  certain  specified  causes,  the 
power  of  removal  cannot,  as'  will  presently 
be  shown,  be  exercised,  unless  there  be  a 
formulated  charge  against  the  officer,  notice 
to  him  of  the  accusation,  and  a  bearing  of 
the  evidence  in  support  of  the  charge,  and  an 
opportunity  given  to  the  party  of  making 
defense."  1  Dill.  Mun.  Corp.  (4th  Ed.)  I 
250.  See,  also,  Throop,  Pub.  Oft.  {  361; 
Mechem,  Pub.  Off.  §  454;  People  r.  Whlt- 
lock,  92  N.  Y.  101!  People  v.  Mayor,  etc.. 
82  N.  Y.  491;  State  v.  Burke,  8  Wash.  412. 
36  Pac.  281.  In  the  latter  case  this  ques- 
tion was  thoroughly  discussed,  and  it  is  not 
necessary  to  recapitulate  what  was  then 
said.  We  think  the  statute  is  too  clear  to 
admit  of  construction,  and  that  the  legis- 
lature, by  the  language  used.  Intended  to  con- 
fer upon  the  council  the  p6wer  to  remove  the 
marshal  for  any  cause  deemed  sufficient  to 
themselves,  and  without  notice  to  the  re- 
spondent. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  overrale  the  de- 
murrer. 

HOYT,  0.  J.,  and  GORDON,  SOOIT,  and 
DUNBAR,  JJ.,  concur. 
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(Snpreme  Coart  of  Washington.     Sept.  16t 
1895.) 

COHDFnONAL  Sali  ov  JUanv  —  BxscissioH--Fo»- 
rEiTUKB  or  Fatmbnts. 
A  contract  for  the  sale  of  land  proTiding 
that.  If  the  vendee  failed  to  pay  the  price  or 
the  interest  thereon  within  a  time  specified,  the 
vendor  could  rescind  the  contract,  and  that  all 
improvements  and  payments  made  by  the  ven- 
dee ihonid  thereupon  be  forfeited,  is  a  con- 
tract of  conditional  sale,  and,  in  the  absence  of 
fraud,  cannot  be  ssnstrued  as  an  equitable  mort- 
gage, BO  as  to  relieve  the  vendee  from  forfeiture 
on  rescission  by  the  vendor  for  default  in  pay- 
ment of  interest.  Gordon  and  Scott,  JJ.,  dis- 
senting. 

Appeal  from  superior  court.  King  connty; 
R.  Osbom,  Judge. 

Action  by  Hiram  H.  Pease  and  wife  against 
SutcUffe  Baxter  and  others  to  recover  land 
and-  to  quiet  title.  Judgment  for  defendants, 
and  plaintiffs  appeaL    Reversed. 

Greene  &  Turner,  for  appellants.  Burke, 
Shepard  &  Woods,  tor  respondents. 

DUNBAR,  J.  On  the  6th  day  of  August, 
1880,  the  appellants,  Hiram  H.  Pease  and 
Mercle  Pease,  husband  and  wife,  negotiated 
a  sale  of  the  land  In  question  to  SutcUffe 
Baxter,  one  of  the  respondents,  and  Guy  C. 
Phinney,  now  deceased.  The  amount  to  be 
paid  for  the  land  was  about  $26,000.  The 
contract,  which  was  signed  by  the  appellants 
herein  and  by  Phinney  and  Baxter,  provided 
for  the  payment  of  the  purchase  money  In  in- 
stallments, and  that  such  premises  should 
be  conveyed  to  the  grantees  when  the  pur- 
chase price  should  have  been  fully  paid,  in 
strict  compliance  with  the  terms  of  the  con- 
tract The  seventh  paragraph  of  the  contract 
is  as  follows:  "If  said  parties  of  the  sec- 
ond part,  their  heirs,  personal  representa- 
tives, or  assigns,  fall  to  pay  the  whole  or  any 
part  of  said  purchase  price  or  interest  with- 
in the  time  and  on  or  before  the  day  above 
specified  whereon  or  within  which  the  same 
Is  by  the  terms  of  this  contract  due  or  pay- 
able, or  fall  to  observe  or  do  any  other  of 
the  acts  or  things  by  them  according  to  the 
terms  of  this  contract  to  be  observed  or 
done,  then  the  said  party  of  the  first  part, 
his  heirs,  personal  representatives,  or  aa- 
'  signs,  may,  If  he  or  they  so  elect,  and  at  his 
ur  their  mere  option,  rescind  this  contract; 
and  In  that  case  all  payments  and  all  im- 
provements on  said  premises  theretofore 
made  by  said  parties  of  the  second  part,  their 
heirs,  personal  representatives,  or  assigns, 
shall  be  forfeited  to  the  said  party  of  the  first 
part,  his  heirs,  personal  representatives,  or 
assigns,  and  the  party  of  the  first  part,  his 
personal  representatives  or  assigns,  may 
forthwith  re-enter  upon  said  premises  and 
any  or  every  part  thereof,  and  expel  all  per- 
sons therefrom."  The  parties  of  the  second 
part  entered  Into  possession  under  this  con- 
tract, made  the  payments  according  to  the 
terms  of  the  contract,  imtll  about  half  the 

1  Rehearing  pendinit 


purchase  price,  or  $13,000,  was  paid.  They 
also  expended  several  thousand  dollars  la 
permanent  improvements  upon  the  land.  It 
was,  moreover,  provided  In  the  contract  that 
the  parties  of  the  second  part  should  keep 
the  premises  Insured  for  the  sum  of  $3,000. 
The  complaint  alleges  that  when  the  time 
came  for  payment  of  the  interest  due  on  the 
6th  of  June,  1893,  amounting  to  $52.08,  It 
was  not  paid,  and  had  not  been  paid  at  the 
time  of  the  commencement  of  the  action,  and 
that  the  insurance  agreed  upon  in  the  con- 
tract had  been  suffered  by  Phinney  and  Bax- 
ter to  fall  below  the  amount  covenanted. 
Upon  the  failure  to  pay  this  interest,'  the 
plaintiffs  elected  to  rescind  the  contract  ac- 
cording to  Its  terms,  and  served  on  the  vari- 
ous parties  entitled  to  notice  the  notice  which 
the  contract  provided  for,  and  demanded  pos- 
session of  the  premises'.  This  demand  being 
refused,  appellants  brought  their  action  un- 
der the  statute  to  recover  possession  and 
quiet  their  title.  The  answer  admitted  fhe 
contract,  but,  adiong  other  things,  pleaded 
afi3.rmatively  that  It  was  the  intention  of  the 
parties  to  consider  the  contract,  not  as  a  con- 
ditional sale,  but  as  an  equitable  mortgage; 
and  proof  was  offered,  over  the  objection  of 
the  appellants  to  sustain  this  contention.  It 
was  also  alleged  in  the  answer  that  the  title 
•was  defective,  and  that  the  appellants  were 
unable  to  convey  to  them  a  good  and  suffi- 
cient title  to  the  land  In  question.  There 
were  other  defenses,  but  *e  think  these  two 
propositions  involve  all  that  it  is  necessary 
to  discuss  in  this  case. 

It  will  be  observed  that  the  main  conten- 
tion is  as  to  the  construction  of  this  contract; 
the  appellants  Insisting  that'  It  was  a  condi- 
tional sale,  that  the  conditions  were  not  com- 
piled with,  and  that  they  were  entitled  to' 
rescind  the  contract  according  to  the  strVct 
letter  of  its  terms;  while  the  contention  of 
the  respondents  Is  that  the  contract'  was  In 
fact  a  mortgage,  and  that  the  remedy  of  the 
appellants  Is  to  foreclose  the  mortgage,  the 
land  being  only  a  security  for  the  purchase 
price.  The  fact  that  this  case  seems  to  in- 
volve a  hardship— that.  If  the  contention  of 
the  appellants  Is  to  be  sustained,  the  re- 
spondents are  to  be  deprived  both  of  the  land 
and  of  the  large  amounts  which  they  have 
already  paid  as  part  of  the  purchase  price, 
and  also  large  amounts  expended  by  them  In 
improvements— has  led  us  to  a  somewhat 
painstaking  investigation  of  the  law  govern- 
ing such  a  case;  but  we  are  convinced  that 
as  long  as  people  are  privileged  under  the 
law  to  make  contracts  for  themselves,  If 
they  are  unwise  enough  to  make  contracts 
which  are  burdensome,  the  law  cannot  re- 
lieve them.  This  case  was  substantially  be- 
fore the  court  in  Reddish  t.  Smith.  38  Pac. 
1003, 10  "Wash.  178;  and  It  was  there  decided 
that  under  the  provision  of  a  contract  for 
sale  of  land,  that  in  case  the  purchaser  falls 
to  pay  promptly  the  monthly  Installments 
provided  for  after  a  demand  of  30  days,  the 
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vendor  could  declare  the  contract  forfeited, 
was  entitled  to  enter  upon  and  repossess 
himself  of  the  premises,  and  thereupon  the 
contract  should  be  at  an  end,  there  was  a 
forfeiture  of  the  payments  made;  and  It  was 
further  decided  that  under  such  contract,  If 
any  of  the  monthly  payments  were  not  made 
by  the  purchaser  when  due,  it  was  not  a 
waiver  of  the  vendor's  right  of  forfeiture 
that  he  did  not  declare  It  until  three  pay- 
ments had  become  due.  The  contract  in  the 
case  cited  is  not  nearly  so  explicit  as  that 
In  the  one  at  bar.  The  language  discussed 
in  that  contract  was  as  follows:  "In  case 
the  party  of  the  second  part  shall  fall  to  pay 
promptly  the  monthly  installments  herein 
provided  for,  after  a  demand  made  on  him 
for  the  same  of  thirty  days,  then  the  party 
of  the  first  part  may,  at  his  option,  declare 
this  contract  forfeited,  and  he  shall  enter 
upon  and  repossess  himself  of  the  said  prem- 
ises, and  thereupon  this  contract  shall  be  at 
an  end."  In  that  case  It  was  contended 
that  the  provision  was  simply  for  the  for- 
feiture of  the  contract  and  not  for  the  for- 
feiture of  the  payments  made  under  the  pro- 
visions of  the  contract,  and  this  court  said: 
"While  it  Is  true  that  the  courts  will  not  sup- 
ply language  to  create  a  forfeiture  where  the 
forfeiture  is  not  specially  provided  for  by 
the  parties  themselves,  yet  It  seems  to  us 
that  it  was  the  clear,  unequivocal  Intention 
of  the  parties  to  this  contract  that  the  pay- 
ments made  by  tin-  appellants  should  be  for- 
feited, in  case  the  respondents  elected  so  to 
do,  upon  the  nonperformance  of  the  contract 
by  the  appellants."  But  in  the  case  at  bar 
there  is  no  possible  room  for  construction, 
and,  if  parties  have  a  right  under  any  cir- 
cumstances to  make  provisions  for  a  for- 
feiture of  payments  in  case  of  a  sale  of  land, 
they  certainly  have  been  particular  to  make 
those  provisions  specific  and  certain  in  this 
contract.  Whether  we  give  to  the  language 
used  a  technical  meaning  or  the  meaning 
which  is  ordinarily  given  to  such  words,  the 
conclusion  Is  irresistible  that  a  forfeiture 
was  provided  for,  or  else  the  language  used 
Is  absolutely  meaningless.  To  prevent  any 
misconception  of  the  right  of  the  vendor  to 
elect  to  rescind  this  contract,  the  draftsman 
of  the  contract  went  beyond  the  ordinary 
form  of  words  employed  in  such  cases,  and 
provided  that  they  might,  at  their  mere  op- 
tion, rescind  this  contract;  and  It  was  not 
left  for  the  courts  to  determine  the  rights 
of  the  parties  when  once  the  vendor  had 
elected  to  rescind,  but  It  Is  especially  provid- 
ed that  in  such  cases  all  payments  and  all 
improvements  on  said  premises  theretofore 
made  should  be  forfeited  to  said  party  of  the 
first  part  And,  as  still  more  conclusively 
showing  that  the  idea  of  a  forfeiture  was  one 
of  the  prominent  Ideas  Incorporated  in  the 
contract,  paragraph  S  provides  that  "at  any 
time  after  the  payment  of  the  value  of  said 
improvements  and  the  sum  that  amounts 
to  the  expenses  of  getting  possession  under 


said  lease,  the  said  parties  of  the  second 
part"  Shall  have  the  right  to  rescind  this  «»- 
tract  under  certain  conditions;  and  the  con- 
tract provides:  "And  In  that  case,  also,  all 
payments  and  all  Improvements  upon  said 
premises  theretofore  made  by  said  parties  of 
the  second  part  •  •  •  shall  be  forfeited 
to  said  party  of  the  first  part" 

It  is  urged  by  the  respondents  that  the 
principle  for  which  they  contend,  viz.  that 
the  contract  shall  be  construed  to  be  a  mort- 
gage, is  no  more  of  a  violation  of  the  well- 
established  rule  that  oral  testimony  shall  not 
be  admitted  to  vary  or  contradict  the  term» 
of  a  written  contract  than  the  principle  which 
allows  an  Instrument  upon  its  face  a  deed  to 
be  proven  to  be  a  mortgage.  This  exception 
to  the  general  rule  Is  so  well  established  that 
it  cannot  now  with  propriety  be  overthrown. 
But  while  that  is  true^  and  whatever  may 
have  been  the  reason  in  the  first  instance  for 
the  adoption  of  this  exception,  we  do  not 
think  that  the  rule  should  be  extended  to 
other  instruments.  A  deed  is  really  a  por- 
tion of  a  mortgage,  or.  In  other  words,  the- 
provisions  which  make  it  a  mortgage  are 
something  additional  to  the  provisions  of  the 
deed,  and  they  are  In  no  way  contradictory 
or  inconsistent  But  here  it  is  too  evident  to 
admit  of  argument  that  this  instrument  could 
only  be  construed  to  be  a  mortgage,  which 
wotdd  destroy  the  right  of  forfeiture,  by  fiatly 
contradicting  the  express  terms  of  the  con- 
tract itself. 

It  Is  claimed  that  the  question  of  the  equi- 
table right  of  the  vendee  was  not  raised  be- 
fore this  court  In  the  case  of  Reddish  r. 
Smith,  supra;  but  while  it  is  true  that  the 
subject  was  not  discussed  under  the  head  of 
"equitable  mortgages,"  as  it  is  by  the  learn- 
ed counsel  In  this  case,  the  equitauie  Inter- 
eats  of  the  vendee  were  contended  for  in  that 
case,  and  the  principle  discussed  was  the 
same,  viz.  the  right  of  the  vendor  to  rescind 
the  contract  and  enforce  the  forfeiture  pro- 
vided for.  A  great  number  of  cases  have 
been  cited  by  the  respondents  to  sustain 
their  contention,  all  of  which  we  have  care- 
fully examined,  but  none  of  them,  we  think,, 
are  in  point.  Most  of  them  refer  to  the  prop- 
osition which  we  have  lust  spoken  of  in  rela- 
tion to  the  construction  of  deeds,  and  in 
none  of  them  Is  there  construed  a  contract 
Xvhich  bears  any  relation  whatever  to  the 
contract  in  question.  It  Is  true,  in  Vlsk  v. 
Stewart,  24  Minn.  97,  the  court  held  that 
"when  the  real  nature  of  a  transaction  be- 
tween parties  is  confessedly  that  of  a  loan 
of  money  advanced  upon  the  security  of  real 
estate  granted  to  the  party  making  the  loan, 
whatever  the  form  of  the  instrument  taken 
as  the  security,  it  Is  always  treated  in  equity 
as  a  mortgage,"  to  which  is  annexed  as  an 
inseparable  incident  the  right  to  an  equity 
of  redemption.  But  it  is  not  confessedly  a 
loan  In  this  case,  but,  acccardtng  to  the  terms 
of  the  contract,  it  was  a  sale  of  real  estate, 
and  the  case  cited  does  not  bear  upon  the 
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questions  Inrolved  In  the  case  at  bar.  In 
Gale  V.  Morris,  29  N.  J.  Eq.  222,  which  was 
an  action  to  reform  a  mortgage,  the  court  held 
that  an  eqnitable  mortgage  could  arise  from 
an  unsuccessful  attempt  to  make  a  valid 
mortgage  deed;  and  this  is  simply  in  accord- 
ance with  the  law  which  we  noticed  above, 
that,  where  It  was  shown  concluslTely  that 
It  was  the  Intention  of  the  parties  that  the  In- 
strument in  question  should  be  a  mortgage 
instead  of  a  deed,  the  courts  would  construe 
it  to  be  a  mortgage;  and  none  of  the  cases 
cited  go  further  than  this.  No  case  is  cited 
by  either  side  which  is  directly  in  point,  and 
we  must  conclude  that  the  presumption  has 
always  obtained  in  aU  courts  that  where  a 
contract  was  plain  and  specific  in  its  terms, 
and  no  fraud  is  alleged,  the  contract  must  be 
enforced.  As  was  said  by  the  court  in  Gray 
V.  Blanchard,  8  Pick.  284:  "It  Is  a  harsh  pro- 
ceeding on  his  [appellant's]  part,  but  it  is  ac- 
cording to  his  contract,  which  must  be  en- 
forced if  he  Insists  npon  it."  Even  if  it  had 
been  proper  to  have  admitted  oral  testimony 
to  explain  away  or  change  the  meaning  of 
this  contract,  the  evidence  was  not  of  that 
positive  character  which  would  be  sufficient 
to  destrpy  the  presumption  tliat  the  Intention 
of  the  parties  to  the  contract  and  their  final 
agreement  had  been  merged  In  the  written 
contract.  Baxter  testified  that  he  had  a  con- 
VOTSation  with  Pease  in  which  Pease  stated 
that  he  did  not  want  the  principal;  that  he 
wanted  to  get  it  converted  Into  an  interest- 
bearing  proposition;  that  he  wanted  to  have 
a  monthly  income  on  which  himself  and 
wife  could  live.  CJwicedlng  this  to  be  true. 
It  is  not  at  all  inconsistent  with  the  idea  that 
he  intended  to  demand  his  right  of  forfeiture 
under  the  contract  if  the  interest  was  not 
paid  and  his  monthly  income  ceased;  for, 
even  construing  it  to  be  a  mortgage,  he  would 
have  a  right  to  fpreclose  his  lien  upon  the 
failure  of  the  vendees  to  pay  according  to  the 
terms  of  their  contract,  and  that  would  equal- 
ly destroy  the  Idea  of  a  monthly  Income. 
When  asked  If  anything  was  said  about  a 
forfeiture  or  anything  of  that  sort,  the  wit- 
ness answered:  "Nothing  said  about  a  for- 
feiture at  all."  This  conversation,  however, 
the  witness  testifies,  was  held  some  time  dur- 
ing the  last  part  of  July,  while  the  contract 
was  entered  Into  on  the  8th  day  of  Aug^ust, 
and  at  that  time  something  certainly  was 
said  about  a  forfeiture,  and  that  was  the  time 
when  these  respondents  should  have  objected 
to  signing  the  contract  if  it  embodied  a  dif- 
ferent proposition  from  the  one  which  they 
had  agreed  to  a  week  or  10  days  prior.  They 
Bolemnly  executed  this  contract,  and.  In  the 
absence  of  fraud,  it  is  conclusively  presumed 
to  speak  the  minds  of  the  contracting  par- 
ties. Any  other  construction  would  destroy 
the  force  and  effect  of  all  written  obliga- 
tions, and  leave  everything  to  the  chance  of 
slippery  memory,— the  very  thing  which  a 
written  contract  is  intended  to  guard  against. 
The   other  proposition  urged   by   the   re- 


spondents,—that  the  forfeiture  could  not  be 
compelled  until  the  question  of  title,  which  is 
raised  by  the  answer,  had  been  decided,— we 
think,  is  not  tenable,  especially  under  this 
contract  These  parties  have  made  a  law 
for  themselves,  have  provided  In  that  con- 
tract for  almost  every  emK-gency,  and  the 
question  of  failure  to  give  to  the  parties  of 
the  second  part  a  good  and  sufficient  deed 
was  not  neglected,  for  paragraph  9  provides 
that,  upon  the  fulfillment  by  the  parties  of 
the  second  part  of  their  contract,  the  party 
of  the  first  part  will  give  a  good  and  sufficient 
deed  of  the  premises,  and,  in  case  of  failure 
to  do  so,  binds  himself  and  his  heirs  and  per- 
sonal representatives  to  pay  them  the  sum  of 
1100.000.  This  Is  the  security  which  they 
saw  fit  to  take  at  the  time  the  contract  was 
entered  Into  with  reference  to  the  title,  and 
they  cannot  now  demand  new  or  additional 
security. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  low- 
er court  to  render  Judgment  for  the  plaintiffs 
in  the  case,  in  accordance  with  the  prayer  of 
the  complaint. 

HOXT,  O.  X,  and  ANDERS,  J.,  concur, 
GORDON  and  SCOTT,  JJ.,  dissent 


(U  Wash.  ETC) 
PATTON  V.  BARNETT.  Sheriff. 

(Supreme  Court  of  Washington.     Sept  16, 
1805.) 

KSTOFPBI.— AcquiiaoKiicB. 
One  left  in  charge  of  a  stock  of  goods, 
who  knew  of  a  sale  by  the  owner,  and  surren- 
dered possession  to  tlie  pnrchaser  without  oi>- 
jection,  is  estopped  to  claim  an  interest  in  the 
goods  under  a  partnership  agreement  with  the 
owner  which  was  unknown  to  the  purchaser. 

Appeal  from  superior  court,  Lewis  county; 
M.  J.  Gordon,  Judge. 

Action  by  Thomas  N.  Patton  against  John 
W.  Bamett  sheriff,  to  recover  goods  seized 
under  attachment.  From  a  Judgment  of  non- 
suit plaintiff  appeals.     Reversed. 

Elliott  &  Forney  and  Edward  F.  Hunter, 
for  appellant  Reynolds  &  Stewart  Millet 
&  Harmon,  and  Cox,  Cotton,  Teal  &  Minor, 
for  respondent 

DUNBAR,  J.  In  the  spring  of  1891,  one 
E.  Richardson  embarked  in  a  commercial 
business  in  Chehalis  in  this  stata  After 
transacting  business  for  a  few  months,  he 
left  leaving  his  business  in  charge  of  H. 
W.  Richardson  as  clerk  and  manager.  The 
business  was  carried  on  In  the  name  of  E. 
Richardson.  In  February,  1883,  E.  Richard- 
son executed  to  one  W.  P.  Keenan  a  power 
of  attorney,  tinder  which  Keenan  to<A  pos- 
session of  the  entire  stock  of  goods,  which 
he  afterwards  sold  to  the  appellant,  and  de- 
livered to  him  the  possession  of  the  same. 
Shortly  after  possession  of  these  goods  was 
taken  by  the  appellant,  the  respondent,  as 
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sheriff,  by  virtue  of  certain  writs  of  attach- 
ment sued  out  by  various  parties  against  E. 
RicLarclson,  tools  said  stock  of  goods  from 
appellant's  possession.  After  demand  for 
restoration  and  refusal  thereof,  this  action 
was  brought.  The  respondent  denied  the  ti- 
tle and  ownership  of  the  appellant,  and  Jus- 
tified under  the  writs  of  attachment  against 
E.  Richardson.  During  the  progress  of  the 
trial  It  was  developed  that  there  existed  be- 
tween E.  Richardson  and  H.  W.  Richardson 
a  contract,  which  was  executed  prior  to  the 
execution  of  the  power  of  attorney  to  Kee- 
nan,  with  reference  to  tbe  goods,  their  sale 
and  disposition,  and  the  conduct  of  the  busi- 
ness. It  is  contended  by  respondent  that 
this  contract  constituted  a  contract  of  part- 
nership between  E.  Richardson  and  H.  W. 
Richardson;'  that  the  power  of  attorney  giv- 
en by  the  former  to  Keenan  did  not  author- 
ize the  sale  of  any  goods  except  those  be- 
longing to  E.  Richardson;  that  under  this 
contract  H.  W.  Richardson  was  entitled  to 
the  sole  and  exclusive  possession  of  the 
stock  of  goods  sought  to  be  recovered  In 
this  action  for  the  period  of  five  years,  ter- 
minating January  1-,  1808;  that  as  against 
partnership  creditors  no  sale  could  be  made 
to  appellant,  Patton,  with  knowledge  that 
the  money  was  to  be  usd  to  pay  E.  Richard- 
son's private  debts,  as  opposed  to  the  claims 
of  attaching  creditors.  A  motion  based  up- 
on this  contention  was  made,  whereupon  the 
plaintiff  rested  his  case,  and  a  nonsuit  was 
granted  by  the  court  upon  such  motion.  It 
appears  from  the  testimony  of  both  the  ap- 
pellant, Patton,  and  Keenan,  who  made  the 
sale  under  the  power  of  attorney,  that  they 
were  not  aware  of  this  contract  that  had 
been  entered  into  between  E.  Richardson  aud 
H.  W.  Richardson  until  It  was  developed  In 
the  testimony  of  the  latter  during  the  trial. 
We  have  very  grave  doubts  whether  the 
contract  relied  upon  by  the  respondent 
would  constitute  a  partnership  in  these 
goods.  But.  be  that  as  it  may.  the  uncon- 
tradicted testimony  shows  that  H.  W.  Rich- 
ardson was  in  the  possession  of  these  goods 
at  the  time  they  were  sold  by  the  attorney, 
Keenan,  to  the  appellant,  Patton;  that  Kee- 
nan told  him  he  was  going  to  sell  the  goods 
to  Patton,  and  afterwards  told  him  that  he 
had  so  sold  them;  that  a  portion  of  the  con- 
vei-satlon  which  led  m)  to  the  trade  between 
Patton  and  Keenan  was  carried  on  in  the 
store  presided  over  by  H.  W.  Richardson; 
that,  after  the  contract  of  sale  was  made, 
Richardson  and  the  appellant  talked  the  mat- 
ter over  while  they  were  invoicing  the  goods, 
and  disetisssod  the  probability  of  appellant 
having  made  a  good  trade,  and  the  pros- 
pect of  his  conducting  a  good  business;  and, 
while  it  is  not  so  stated  In  terms,  it  plainly 
appears  from  the  evidence  that,  upon  the 
consummation  of  the  trade  H.  W.  Richard- 
son, without  any  objections,  yielded  up  the 
possession  of  the  goods  to  the  purchaser, 
Patton.    Certainly,  the  creditora  could  not 


be  placed  In  any  better  position,  so  far  as 
the  appellant  is  concerned,  than  H.  W.  Rich- 
ardson himself,  and  he,  having  consented  to 
this  sale,  and  having  ratified  It  after  it  was 
executed  by  delivering  the  possession  of  the 
goods -to  the  purchaser,  would  be  estopped 
from  now  claiming  any  interest  in  them. 
There  is  nothing  in  the  testimony  to  Indi- 
cate fraud  of  any  kind.  Uncontradicted,  it 
plainly  appears  that  Patton  was  an  inno- 
cent purchaser  in  good  faith,  and  that,  if  H. 
W.  Richardson  had  any  legal  rights  in  this 
property,  he  waived  them  by  express  acts. 
It  follows,  then,  that  under  the  testimony 
the  plaintiff  was  entitled  to  recover  these 
goods,  and  that  the  court  erred  in  granting 
the  motion  for  a  nonsuit.  The  Judgment 
will  therefore  be  reversed,  and  the  cause  re- 
manded, with  Instructions  to  the  court  to 
overrule  the  motion  for  nonsuit 

HOTT,  C.  J.,  and  SCOTT  and  ANDERS. 
JJ.,  concur. 


(12  Wash.  349) 
STATE  V.  ROBINSON. 

(Supremo  Court  of  WasihinEton.     Sept.  18, 
1805.)  ' 

Homicide— Mas8i.ai"ohtf.r—Sdfpiciesot  of  Evi- 

BEXCE. 

1.  Proof  of  facts  charged  in  an  indictment 
for  murder  in  the  first  dpRree  are  sufBcient  to 
support  a  verdict  of  manslaughter.  Per  Uoyt. 
C.  J..  dissenting. 

2.  On  triiil  for  murdcT  which  was  the  result 
of  a  conspirary,  the  proof  tended  as  stronRly 
to  show  that  the  conspiracy  wag  to  unlawfully 
prevent  deceased  from  traveling  on  a  certain 
road  as  tlint  it  was  to  kill  him,  and  the  evidence 
was  surh  as  would  support  a  verdict  of  man- 
slaughter against  such  conspirators  as  actually 
took  part  in  the  killing.  Jikd  that,  under  such 
evidencp,  a  conspirator,  not  an  active  participant 
in  the  killing,  could  he  convicted  only  of  man- 
slaughter.    Per  Hcyt,  C.  J.,  dissenting. 


Dissenting  opinion, 
see  41  Pac.  51. 


For  majority  opinion. 


HOTT,  C.  J.  The  authorities  all  agree  that 
a  cliarge  for  murder  in  the  first  degree  includes 
a  charge  of  murder  In  the  second  degree  and 
of  manslaughter,  and  that  an  Indictment  for 
the  first  offense  will  support  a  conviction  for 
either  of  the  others.  This  Is  conceded  1q  the 
opinion  of  the  majority  of  the  court.  Under 
our  statute,  an  Indictment  consists  of  a  state 
mont  of  the  facts  which  constitute  the  crime, 
in  ordinary  and  concise  language.  This  being 
so.  It  must  follow  that  a  good  indictment  for 
manslaughter  must  state  facts  which,  under 
the  law,  constitute  manslaugliter.  Hence,  if 
an  indict  nient  charging  the  crime  of  murder 
in  the  first  degree  will  support  a  verdict  of 
guilty  of  manslaughter.  It  must  be  because 
the  facts  which  are  therein  alleged  to  have 
»-onstitutcd  the  crime  of  murdoi  in  the  first 
degree  also  Include  the  facts  which  constitute 
the  crime  of  manslaughter.  Tlie  only  reason 
which  will  warrant  the  courts  in  holding  that 
an  indictment  charging  murder  in  tlie  first 
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degree  also  Includes  a  charge  of  murder  in 
the  second  degree  and  manslaughter  is  that 
the  unlawful  taking  of  human  life  Is  man- 
slaughter, that  when  such  unlawful  taking  is 
coupled  with  malice  it  is  murder  in  the  sec- 
ond degree,  and  when  such  malice  is  premedi- 
tated it  is  murder  In  the  first  degree,  and  that 
the  fact  that  malice,  either  premeditated  or 
unpremeditated,  exists,  In  no  manner  detracts' 
from  the  unlawfulness  of  the  killing;  for 
which  reason  every  killing  is  held  to  be  un- 
lawful; and,  since  every  unlawful  kHUng  is 
manslaughter,  the  fact  that  other  character- 
istics necessary  to  constitute  a  higher  degree 
of  homicide  accompany  the  killing  in  no  man- 
ner takes  from  the  act  of- killing  those  ele- 
ments which  make  it  manslaughter.  The 
taking  of  human  life,  when  not  justifiable,  is 
manslaughter  at  least,  and  when  accompanied 
with  malice  Is  more  than  manslaughter.  But 
the  fact  that  when  so  accompanied  it  is  more 
than  manslaughter  can  In  no  manner  take 
from  it  those  elements  which  make  it  man- 
.slaughter.  The  whole  is  not  only  equal  to, 
but  must  include  all  Its  parts.  Murder  in  the 
first  degree  is  madt  up  of  an  unlawful  kill- 
ing, coupled  with  premeditated  malice.  But 
the  fact  that  premeditation  and  malice  accom- 
iwny  the  unlawful  act  of  killing  does  not  take 
from  "it  its  unlawful  character.  It  must  fol- 
low that  whenever  facts  are  charged  which 
show  the  killing  to  have  been  with  malice 
and  premeditation,  the  fact  is  also  charged 
that  it  was  unlawful,  and  for  that  reason  the 
fact  of  an  imlawful  killing  is  so  set  out  that 
it  will  support  a  verdict  of  manslaughter. 
The  proposition  above  stated  is  not  disputed 
by  the  authorities  cited  In  the  majority  opin- 
ion, nor  in  that  opinion,,  when  considered 
simi)ly  as  a  question  of  pleading;  but  when 
it  is  considered  as  a  question  of  proof  it  is 
held  that  killing  with  malice  and  premedita- 
tion in  no  degree  tends  to  establish  an  un- 
lawful killing  simply.  I  am  unable  to  see 
any  reason  for  this  distinction.  An 'indict- 
ment must  state  the  facts  necessary  to  be  es- 
tablished to  constitute  the  ofllcnse,  and,  if  the 
facts  stated  in  the  Indictment  are  proven  to 
the  satisfaction  of  the  jury,  a  verdict  in  ac- 
cordance with  such  charge  should  be  ren- 
dered. But  if,  as  we  have  seen,  an  indict- 
ment for  murder  in  the  first  degree  is  by  all 
the  Courts  held  to  be  suflicient  to  support  a 
verdict  for  manslaughter,  it  should,  in  my 
opinion,  be  also  held  that  proof  of  the  facts 
which  are  charged  in  an  indictment  for  mur- 
der in  the  first  degree  would  be  sufficient  to 
support  a  verdict  of  manslaughter.  If,  as  a 
matter  of  pleading,  the  acts  which  constitute 
murder  in  the  first  degree  Include  those  which 
»)nstitute  the  crime  of  manslaughter,  it 
would  seem  that  when  the  same  acts  are  put 
in  proof  such  proof  would  tend  to  establish 
the  crime  of  manslaughter  as  well  as  that  of 
murder  in  the  first  degree.  In  short,  the  stat- 
utes of  this  state  and  of  all  of  the  states 
which  recognize  degrees  of  crime  In  homicide, 
and  authorize  a  conviction  for  any  of  the  low- 


er degrees  upon  an  indictment  charging  a 
higher,  can  be  sustained  only  upon  the  the- 
ory that  each  higher  degree  consists  of  a 
lower  degree  and  something  more.  For  in- 
stance, the  crime  of  manslaughter  is  the  un- 
lawful taking  of  human  life;  the  crime  of 
murder  in  the  second  degree  is  manslaughter, 
— tliat  is,  the  unlawful  taking  of  human  lif e,— 
with  an  additional  characteristic,  but  such 
characteristic  in  no  manner  detracts  from  the 
force  of  the  other  elements  which,  without 
It,  would  constitute  the  crime  of  manslaugh- 
ter. Murder  In  the  first  degree  includes  man- 
slaughter, with  an  additional  characteristic 
which  would  make  it  murder  in  the  second 
degree,  and  still  another  necessary  to  the 
crime  of  murder  in  the  first  degree.  Hence 
every  murder  in  the  first  degree  is,  under 
these  statutes,  manslaughter,  and  murder  in 
the  second  degree,  and  something  more;  mur- 
der In  the  second  degree  is  manslaughter  and 
something  more.  Upon  any  other  theory  an 
indictment  for  murder  in  the  first  degree 
would  not  support  a  verdict  of  manslaughter, 
for  the  reason  that  the  constitution  requires 
the  facts  constituting  the  crime  to  be  set  out 
In  the  Indictment.  And  it,  when  it  is  alleged 
as  a  fact  that  the  defendant  killed  a  person 
with  premeditation  and  malice,  it  is  not  also 
alleged  as  a  fact  that  he  unlawfully  killed 
the  man,  within  the  meaning  of  the  statute 
as  to  manslaughter,  then  a  verdict  of  man- 
slaughter would  have  no  facts  in  an  indict- 
ment for  murder  in  the  first  degree  upon 
which  it  could  stand.  This  seems  to  me  to  be 
the  reason  of  the  rule  which  has  grown  up 
and  become  too  well  established  to  be  now 
questioned,  tliat  a  defendant  can  be  convicted 
of  one  of  the  lower  degrees  of  homicide  uijou 
an  Indictment  charging  a  higher  degree. 

As  I  understand  It,  the  case  of  State  v. 
Grier  (Wash.)  39  Pac.  874,  was  decided  by 
this  course  of  reasoning,  and  can  be  sus- 
tained on  no  other.  The  rule  announced  in 
the  majority  opinion  in  the  case  at  bar  is  in 
direct  opposition  to  this  theory,  and,  in  my 
opinion,  unsound.  Besides,  its  practical  ap- 
plication, when  carried  to  Its  logical  conclu- 
sion, will  greatly  embarrass  the  administra- 
tion of  the  criminal  law.  If  facts  which  tend 
to  show  that  the  taking  of  life  was  with  pre- 
meditation and  malice  have  no  tendency  to 
show  that  the  crime  of  manslaughter  has  been 
committed,  then,  upon  a  conviction  for  man- 
slaughter, where  the  Indictment  charged  a 
higher  degree  of  homicide,  It  will  be  the  duty 
of  the  court  to  set  aside  eadi  verdict,  how- 
ever much  testimony  there  may  be  which 
tends  to  show  a  premeditated  and  malicious 
killing,  unless  there  is  testimony  which  tends 
to  show  simply  an  unlawful  killing,  sufficient 
to  support  it  without  the  aid  of  any  testimony 
tending  to  show  a  higher  degree  of  homicide. 
It  is  a  well-known  fact  that  juries  are  usually 
inclined  to  return  verdicts  for  a  less  degree 
of  homicide  than  those  charged  in  the  indict- 
ments, even  when  the  most  of  the  evidence 
has  tended  to  establish  the  degree  charged; 


Digitized  by 


Google 


904 


PACIFIO  REPORTKE,  VoL  41. 


(Wash. 


and  if  every  conviction  of  a  lower  degree  is  to 
be  set  aside  where  the  testimony  whldi  tends 
to  show  that  degree,  without  the  aid  of  that 
which  tends  to  show  a  higher,  is  not  sufficient 
to  support  the  verdict,  the  most  of  such  ver- 
dicts must  be  set  aside;  and  since  the  law 
probably  is,  as  Intimated  by  the  majority,  that 
the  rendition  of  such  a  verdict  is  equivalent 
to  a  verdict  of  not  guilty  as  to  the  higher  de- 
grees covered  by  the  indictment,  the  result 
will  be  that  but  few  of  those  who  are  really 
guilty  of  some  degree  of  felonious  homicide 
will  be  punished  for  the  crime. 

There  is  another  ground  upon  which  the 
verdict  under  consideration  can  be  sustained. 
The  proof  tended  as  strongly  to  show  that  the 
object  of  the  conspiracy  was  to  prevent,  by 
the  nse  of  unlawful  means,  if  necessary,  the 
traveling  of  the  road  known  as  the  "White 
Road"  by  the  persons  who  were  Idlled  as  that 
It  was  for  the  purpose  of  securing  their  death. 
'  Hence,  for  the  purposes  of  this  case,  It  should 
be  assumed,  if  necessary  to  support  the  ver- 
dict of  the  jury,  that  they  found  that  the 
conspiracy  into  which  the  defendant,  with 
others,  had  entered  was  the  doing  of  an  un- 
lawful act,  and  not  the  commission  of  murder; 
and  while  this  would  not  relieve  him  from 
responsibility  for  all  acts  done  in  further- 
ance of  the  objects  of  the  conspiracy,  he 
would,  under  such  a  state  of  facts,'  be  guilty 
of  murder  in  the  first  degree  only  when  such 
acts  resulted  in  a  homicide  of  that  grade; 
and,  as  there  was  abundant  testimony  upon 
which  the  jury  could  have  found  the  active 
participants  in  the  execution  of  the  objects  of 
the  conspiracy  to  have  been  guilty  only  of 
manslaughter,  it  follows  that  the  defendant 
could  properly,  under  such  testimony,  be 
found  guilty  of  manslaughter  only.  In  my 
opinion,  the  verdict  was  supported  by  the 
proofs.  The  judgment  and  sentence  should  be 
affirmed. 


(12  Wa«h.  6«e) 
OAINE  et  al.  r.  SEATTIiB  ft  N.  RT.  CO. 

(Bapreme  Court  of  Washington.     Sept.  21, 
1885.) 

Dbmurrer— Anotoeb  Aciioir  PKirouro — Flea  in 
Abatkment — AcTioK  iw  Fedbbal  Court. 

1.  Under  Code  Proc  {  189,  providing  that 
defendant  may  demur  to  the  complaint  on  the 
ground  of  the  pendency  of  another  action  be- 
tween the  same  parties  for  the  same  cause, 
plaintiff  may  demur  to  a  counterclaim  on  such 
grounds,  siace,  as  to  such  counterclaim,  plain- 
tiff is  a  defendant. 

2.  A  plea  in  abatement  to  a  counterclaim 
in  an  action  at  law  in  a  state  court  on  the 
ground  of  the  pendency  in  a  federal  court  of 
another  action  between  the  same  parties  on 
the  same  subject-matter  cannot  be  sustained. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  K.  B.  Caine  and  another  against 
the  Seattle  &  Northern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Andrew  F.  Burleigh,  for  appellant 


ANDERS,  J.  Respondents,  who  were  plain- 
tiets  In  the  court  below,  filed  a  complaint  al- 
leging that  between  May  1, 1890,  and  June  1, 
1890,  they,  at  the  special  Instance  and  request 
of  the  defendant,  performed  services  with 
their  steamer  J.  C.  Britton  in  transporting 
certain  steel  rails,  spikes,  and  fish  plates  from 
Seattle  to  Anacortes;  that  the  reasonable 
value  of  said  setvices  was  $6C5.42,  no  part  of 
which  sum  has  been  paid;  and  demanding 
judgment  for  that  sum,  and  Interest  thereon 
from  June  1,  1890.  The  defendant  filed  its 
answer,  consisting  of  denials,  and  also  a 
counterclaim  alleging,  in  substance,  that 
plaintiffs  had  undertaken  to  transport  a  large 
quantity  of  steel  rails  and  other  material  for 
defendant,  subject  to  the  usual  obligations  of 
a  common  carrier,  and  had  lost  such  rails  and 
material,  and  demanding  judgment  against 
plaintiffs  for  the  sum  of  $7,000,  the  value  of 
the  material  alleged  to  have  been  lost.  The 
plaintiffs  demurred  to  this  new  matter,  which 
demurrer,  after  argument,  wag  overroled. 
Thereupon  they  filed  their  reply,  setting  up 
an  agreement  with  the  defendant  substantial- 
ly as  stated  in  defendant's  counterclaim,  and 
averring  that  the  loss  of  said  material  was 
occasioned  by  unavoidable  accident  and  the 
perils  of  the  sea,  and  also  that  an  action  was 
pending  in  the  district  court  of  the  United 
States  for  the  Northern  district  of  Washing- 
ton by  said  defendant  as  libelant  against  the 
steamer  J.  C.  Britton  as  respondent,  and  that 
plaintiffs  in  this  action  were  the  claimants 
of  the  J.  C.  Britton.  When  the  cause  came  . 
on  for  trial,  a  stipulation  was  entered  into  in 
open  court  by  counsel  for  the  respective  par- 
ties, whereby  they  waived  a  jury,  and  con- 
sented that  the  cause  should  be  tried  before 
the  court  The  cause  then  proceeded  to  trial, 
and  thereupon  plaintiffs  objected  to  the  con- 
sideration of  the  matter  alleged  in  the  answer 
of  the  defendant  as  an  affirmative  defense  to 
plaintiffs'  complaint  on  the  ground  that  at 
the  timp  when  said  affirmative  def«ise  was 
filed  In  this  cause  there  was,  and  still  is, 
pending  In  the  district  court  of  the  United 
States  for  the  district  of  Washington,  North- 
ern division,  another  action  for  the  same 
cause  set  forth  in  said  affirmative  defense, 
which  action  is  In  admiralty,  and  is  numbered 
78  on  the  docket  of  said  court  and  in  which 
suit  the  defendant  herein  is  libelant,  said 
steamer  J.  C.  Britton  Is  respondent,  and  these 
plaintiffs  are  claimants;  in  which  action  the 
defendant  is  seeking  to  recover  the  value  of 
the  same  cargo  referred  to  in  said  afflnna- 
tive  defense,'  for  the  same  reason  and  upon 
the  same  gronnds  alleged  In  said  defense. 
The  defendant,  by  Its  attorney,  conceded  the 
facts  in  said  affirmative  defense  to  be  as  al- 
leged by  plaintiffs  in  their  objection,  and 
thereupon  the  court  sustained  the  objection  of 
the  plaintiffs,  and  directed  that  the  new  mat- 
ter set  np  in  the  defendant's  answer  shonid 
not  be  considered  in  this  cause,  on  the 
ground  of  another  action  pending  concerning 
the  same  matter  in  the  district  court  of  the 
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United  States.  TSierenpon  defendant  waived 
each  and  every  of  the  denials  contained  in  its 
answer,  and  conceded  in  open  court  that,  but 
for  the  facts  pleaded  in  Its  affirmative  de- 
fense, plalntifFs  were  entitled  to  Judgment 
as  prayed  in  the  complaint;  and,  defendant 
electing  to  stand  upon  its  answer.  Judgment 
was  accordingly  entered  in  favor  of  plaintiffs 
for  the  amount  claimed  in  the  complaint 
From  this  Judgment  defendant  prosecutes 
this  appeal. 

The  Code  of  Procedure  provides  (sectlMi 
189)  that  the  defendant  may  demur  to  the 
complaint  when  It  shall  appear  upon  the  face 
thereof  that  there  Is  ano'ther  action  pending 
between  the  same  parties  for  the  same  cause; 
and  that,  when  the  objection  aoes  not  ap- 
pear upon  the  face  of  the  complaint,  it  may 
be  taken  by  answer  (section  191).  Inasmuch 
as,  by  the  t^ms  of  the  statute,  the  defendant 
may  interpose  the  objection  of  another  ac- 
tion pending,  the  Question  is  suggested 
whether  the  statute  is  applicable  to  a  case  of 
this  character.  We  have  no  doubt  that  it  Is, 
and  that  the  court  was  right  In  so  assuming. 
This  results  from  the  fact  that  a  counter- 
claim is  in  the  nature  of  a  cross  complaint, 
and  must  state  a  cause  of  action  against  the 
plaintiffs.  Code  Proc.  5 195.  It  follows,  there- 
fore, that  as  to  a  counterclaim  the  plaintiffs 
are  really  defendants. 

The  only  remaining  question  to  be  deter- 
mined on  this  appeal  ia  whether  the  peai- 
ency  of  an  action  in  rem  in  the  district  court 
of  the  United  States  for  the  recovery  of  this 
same  counterclaim  is  a  valid  objection  to  its 
being  pleaded  in  this  action.  We  are  clearly 
of  the  opinion  that  it  is  not  The  general  rule 
on  this  question  Is  laid  down  In  Bliss,  Code 
PI.  (3d  Ed.)  §  410,  as  follows:  "It  was  early 
held  by  the  supreme  court  of  N?w  York  that 
section  144  of  the  Code,  in  stating  this  ground 
of  demurrer,  did  not  change  the  law  as  before 
existing,  and  that  a  demurrer  or  answer,  be- 
cause another  action  is  pending  in  the  courts 
of  the  United  States  or  of  another  state, 
raises  no  valid  objection  to  the  pleading,  and 
states  no  defense.  The  creditor  may  pursue 
the  debtor  or  his  property  to  judgment  in 
different  JurLsdlctlons,  but  a  'satisfaction'  In 
one  may  be  pleaded  In  bar  in  all  others." 
See,  also,  Burrows  v.  Miller,  6  How.  Prac.  51; 
Cook  V.  Litchfield,  5  Sandf.  330;  De  Armond 
V.  Bohn,  12  Ind.  607;  Wadleigh  v.  Veazle,  3 
Sumn.  165,  Fed.  Cas.  No.  17,031;  Bowne  ▼. 
Joy,  9  Johns.  221;  Stanton  v.  Embrey,  93  U. 
S.  548;  Hatch  v.  Spoflord,  22  Conn.  485.  In 
the  latter  case  the  court  says:  *"A  plea  in 
abatement  to  an  action  at  law  on  the  ground 
of  a  pendency  of  a  bill  in  equity  for  the  same 
matter,  between  the  same  parties,  in  another 
court,  it  Is  believed  has  never  been  sustained 
in  any  court,  foreign  or  domestic.'  There  ia 
much  in  the  peculiar  nature  and  extent  of 
the  Jurisdiction  in  these  different  courts  to 
sustain  this  exception  to  the  general  rule. 
Besides,  the  rules  of  procedure  and  the  man- 
ner of  execution  in  these  courts  are  not  alike. 


*  *  *  But  If  'we  are  mistaken  in  tills  lim- 
itation of  the  general  rule,  there  is  another, 
which  is  not  less  obvious  and  decisive,  viz.  the 
suits  must  be  pending  in  the  same  jurisdiction. 
This  ha*  long  been  the  law  in  England."  To 
the  same  effect  Is  Insurance  Co.  t.  Brune's 
Assignee,  96  U.  S.  588.  Moreover,  It  seems 
that,  where  the  remedies  are  different,  two 
actions  for  the  same  cause  may  be  maintain- 
ed concurrently,  even  In  the  same  court  The 
Normandie,  40  Fed.  591.  See,  also,  Wolf  v. 
Cook,  Id.  432;  Insurance  Co.  v.  Wagw,  35 
Fed.  364.  And  In  Toby  v.  Brown,  11  Ark. 
308,  It  was  held  that  a  Judgment  in  rem 
against  a  steamboat.  If  unsatisfied,  cannot  be 
pleaded  as  a  bar  in  a  subsequent  action 
against  the  owners.  Sloan  v.  McDowell,  75 
N.  C.  29,  was  a  case  almost  identical  in  x>oInt 
of  fact  with  the  one  at  bar.  There  the  de- 
fendant had  previously  instituted  an  action 
in  the  circuit  court  of  the  United  States  for 
the  Southern' district  of  Creorgia,  based  upon 
the  same  cause  of  action  set  up  in  his  coun- 
terclaim In  the  suit  th«i  before  the  North 
Carolina  court,  and  In  respect  thereto  the 
court  used  the  following  language:  "The 
provision  in  Code  Civ.  Proc.  {  95,  allowing  as 
cause  for  demurrer  that  there  Is  another  ac- 
tion pending  between  the  same  parties  for 
the  same  cause,  must  be  confined  to  the  courts 
of  the  state,  where  the  remedies  are  precisely 
the  same;  the  object  being  to  protect  par- 
ties from  vexation  and  the  courts  from  mul- 
tiplicity of  suits.  But  In  different  states  or 
governments  the  remedies  are  not  the  same, 
and  there  may  be  reasons  why  our  courts 
should  not  take  notice  of  proceedings  outside 
of  the  state  which  would  not  be  applicable  to 
our  own  courts."  In  view  of  these  authori- 
ties, and  many  others  which  might  be  cited, 
we  have  no  hesitation  in  saying  that  the 
learned  trial  court  erred  in  its  ruling  on  the 
objection  Interposed  by  plaintiffs. '  The  Judg- 
ment is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  ob- 
jection to  defendant's  counterclaim. 

HOTT,  C.  J.,  and  DUNBAR,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(12  Wash,  eoi) 

RIDDELL  V.  PRICHARD  et  al, 

(Supreme  C!ourt  of  Washington.     Sept  21, 
1896.) 

Action  on  Notb— Paktibs— Rbvibw  on  Appbal. 

1.  An  al  tomey  to  whom  a  note  ia  assigned 
for  a  nominal  consideration,  and  for  the  pur- 
pose of  collection  only,  has  such  a  title  as  will 
support  an  action  on  the  note. 

2.  Findings  of  fact  based  on  conflicting  evi- 
dence will  not  be  disturbed. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  C.  M.  Riddell  against  Anthony 
P.  Prichard  and  another  on  a  promissory 
note.  Judgment  for  plaintiff,  and  defendants 
appeaL     Affirmed. 
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Parsons,  Corell  &  Parsons,  for  appellants. 
Fenley  Bryan,  for  respondent 

HOYT,  C.  J.  This  appeal  Is  from  a  Judg- 
ment rendered  against  the  appellants,  as 
makers  of  a  certain  promissory  note.  The 
grounds  upon  which  it  is  claimed  that  it 
should  be  reversed  are  (1)  that  the  plaintiff 
did  not  have  such  title  to  the  note  as  would 
authorize  him  to  maintain  an  action  thereon; 

(2)  that  the  note  bad  been  satisfied  by  the 
acceptance  by  the  bank  which  owned  It  of 
the.  note  of  A.  P.  Prichard  in  its  place;   and 

(3)  that  Gilnian  W.  Prichard  was  only  a  sure- 
ty upon  the  note,  and  had  been  released  by 
the  extension  of  the  time  of  payment 

The  question  raised  by  the  first  assignment 
of  error  was  decided  by  this  court  adversely 
to  the  contention  of  the  appellants  in  Mc- 
Daniel  v.  Pressler,  3  Wash.  St  63C,  20  Pac. 
209.  It  Is  true  that  In  that  case  the  as- 
signee of  the  note  was  not  an  attorney  at 
law,  but  we  are  not  aware  of  any  law  which 
would  warrant  us  In  holding  that  an  attor- 
ney at  law  would  not  talje  the  same  title  and 
rights  under  the  assignment  as  any  other 
person. 

The  other  two  assignments  are  founded  up- 
on the  evidence  introduced  at  the  trial.  The 
trial  court,  upon  such  evidence,  found  as  facts 
that  the  note  had  not  been  paid,  and  that  its 
time  of  payment  had  not  been  extended; 
and,  for  the  reason  that  there  was  a  substan- 
tial conflict  In  the  testimony  upon  these  ques- 
tions. It  Is  not  within  the  province  of  this 
court  to  disturb  such  findings,  and,  as  they 
were  sufficient  to  warrant  the  conclusions  of 
law  drawn  therefrom,  the  Judgment  rendered 
thereon  must  be  aflJrmed. 

ANDERS.  SCOTT,  DUNBAR,  and  GOR- 
DON, JJ.,  concur. 


(12  Wash.  602) 
STATE  ex  r«I.  BARTON  v.  HOPKINS, 
County  Auditor,  et  al. 

(Supreme  Court  of  Washington.     Sept.  21, 
1895.) 

CoDNTt  CoMMissioNEBS— Control  of  Codxtt 
Funds. 
County  commiBsionors  have  no  authority 
to  order  the  transfer  of  money  from  the  goner- 
iil  fund  +0  a  fund  created  by  themselves  to  ex- 
pedite-the  payment  of  current  county  expenses. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  T.  M.  Reed,  Jr.,  Judge. 

Application,  on  relation  of  W.  E.  Barton, 
against  George  S.  Hopkins  and  another  to 
compel  defendants,  as  county  auditor  and 
treasurer,  respectively,  the  first  to  issue  a 
warrant  on  the  "incidental  fund,"  and  the 
latter  to  transfer  thereto  money  from  the 
general  fund  on  order  of  commissioners. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  relator  appeals.    Affirmed. 

Milo  A.  Root,  for  appellant  Troy  &  Falk- 
nor,  for  respondents. 


SCOTT,  J.  The  relator,  at  the  Instance 
of  the  county  commissioners,  performed  serv- 
ices for  the  county  in  sinking  a  well  to  sup- 
ply the  courthouse  with  water,  for  which 
work  the  commissioners  allowed  his  bin,  and 
ordered  the  county  auditor  to  draw  a  warrant 
therefor  upon  a  fund  designated  as  the  "in- 
cidental fund,"  which  had  been  created  by 
an  order  of  the  commissioners,  who  from  time 
to  time  directed  the  county  treasurer  to 
transfer  to  the  credit  of  said  fund  moneys 
from  the  general  county  fund.  The  respond- 
ents, Hopkins  and  Gelbach,  were,  respective- 
ly, auditor  and  treasurer  of  said  coimty. 
The  auditor  refused  to  draw  the  warrant  up- 
on the  fund  specified,  and  the  treasurer  re- 
fused to  transfer  moneys  from  the  general 
fund  to  the  credit  of  the  so-called  "Incidental 
fund."  Whereupon  the  relator  Instituted 
this  proceeding  for  a  mandamus  against  said 
officers  to  compel  them  to  comply  with  the 
orders  made  by  the  commissioners.  The  re- 
spondents demurred  to  the  relator's  petition 
on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  by  the  superior 
court,  and  this  appeal  has  been  prosecuted 
therefrom.  Some  questions  have  been  ar- 
gued in  the  relator's  brief  which  we  are  not 
called  upon  by  the  record  to  decide.  One  of 
these  Is  as  to  the  validity  of  certain  out- 
standing county  warrants  upon  the  general 
fund.  It  is  also  claimed  In  the  relator's 
brief  that,  unless  the  county  commissioners 
have  authority  to  transfer  moneys  from  the 
general  county  fund  to  an  incidental  fund  to 
meet  the  necessary  ciu-rent  expenses  of  the 
county,  the  conduct  of  the  county's  business, 
owing  to  the  state  of  its  finances,  will  be 
greatly  Impeded  and  interfered  with,  If  not 
rendered  Impossible,  In  view  of  the  fact  that 
this  court  has  held,  in  Mason  v.  Purdy.  11 
Wash.  — ,  40  Pac.  1.%,  tliat  county  warrants 
must  be  paid  in  the  order  of  their  issuance 
and  presentment.  And  it  is  contended  that 
it  Is  necessary,  for  the  maintenance  of  the 
county's  business,  that  the  commissioners 
should  have  a  right  to  transfer  moneys  from 
the  general  county  fund  to  an  Incidental 
fund,  with  which  to  pay  the  necessary  cur- 
rent expenses  of  the  county.  A  stronger 
case  is  presented  in  the  relator's  brief,  in  this 
respect  also,  than  the  record  submitted  Justi- 
fies, for  no  such  state  of  facts  appears  there- 
by. The  writer  of  this  opinion  did  not  con- 
cur In  the  decision  reached  in  Mason  v.  Pur- 
dy, but  It  may  be  well  to  say  that  no  such 
question  as  the  relator  argues  was  decided 
in  that  case,  as  the  decision  there  involved 
the  priority  of  warrants  apparently  upon  an 
equal  footing,  drawn  against  the  general 
county  fund.  Of  course,  it  is  evident  that 
the  maintenance  of  the  state  and  municipal 
governments  is  of  paramount  consideration, 
and  the  necessary  means  must  be  provided 
therefor  or  devoted  thereto.  But,  whatever 
the  law  may  be  as  to  giving  a  preference  to 
the  necessary  expenses  of  conducting  the 
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municipal  or  state  business,  as  against  the 
incoming  revenues  assessed  for  the  years  In 
which  the  same  are  Incurred,  we  are  clearly 
ol  the  opinion  that  there  Is  no  law  authoriz- 
ing the  commissioners  to  withdraw  money 
from  the  general  county  fund  to  create  an 
incidental  fund  for  the  purpose  of  meeting 
such  expenses.  The  general  county  fund  is 
created  by  law  few  the  express  purpose  of 
meeting  all  such  expenses  as  the  mainte- 
nance and  conduct  of  the  county's  business, 
and  the  county  treasurer  is  directed  to  place 
to  the  credit  of  this  fund  all  moneys  received 
by  him  from'  taxes  belonging  thereto.  A 
rule  which  would  authorize  the  county  com- 
missioners to  withdraw  moneys  belonging 
to  this  general  county  fund  and  place  the 
same  to  the  credit  of  another  fund  of  their 
own  creation,  would  be  to  the  detriment  of 
holders  of  all  warrants  against  the  general 
county  fund,  and  clearly  a  most  vicious  one 
generally.  It  is  sufflcient  to  say  that  there 
is  no  authority  of  law  therefor.  If  this  could 
be  done,  the  money  belonging  to  any  fund  of 
the  county  might  be  taken  therefrom,  and 
placed  to  the  credit  of  a  different  fund  which 
the  commissioners  might  see  fit  to  create  or 
designate,  and  the  administration  of  munic- 
ipal affairs  would  be  placed  in  hopeless  cod- 
fusion.  We  think  the  decision  of  the  supe- 
rior court  was  right  In  the  premises,  and  It 
is  affirmed. 

HOYT,   C.   J.,   and   GORDON,    ANDEHS, 
and  DUNBAR,  JJ.,  concur. 


(12  Wasb.  CIS) 

ROTTING  T.  CLEMAN  et  al. 

(Supreme  Court  of  Washington.    Sept.  27, 
1895.) 

Rbtibw  ow  Appeal— Gbakt  of  New  Trial. 
Where  a  party  moved  for  a  new  trial  on 
the  ground  that  the  evidence  wag  not  sufficient 
to  justify  the  verdict,  and  on  other  grounds,  and 
it  appeared  that  there  was  a  substantial  con- 
flict in  the  testimony,  the  discretion  of  the  court 
in  granting  the  motion  will  not  be  reviewed  on 
appeal,  though  it  is  not  apparent  upon  what 
ground  the  motion  was  granted.  Dunbar,  J., 
dissenting. 

Appeal  from  superior  court,  Kittitas  coun- 
ty;   Carroll  B.  Graves,  Judge. 

Action  by  NIc  Rotting  against  Jacob  Cle- 
man  and  others  on  a  note.  From  an  order 
granting  a  new  trial,  defendant  J.  H.  Ramm 
appeals.    Affirmed. 

E.  Pruyn,  for  appellant  Mires  &  Warner, 
for  respondent. 

ANDERS,  J.  This  was  an  action  on  a 
promissory  note  executed  and  delivered  to 
the  plaintiff  by  the  defendants.  The  com- 
plaint is  In  the  ordinary  form,  and  its  suffi- 
ciency Is  not  questioned.  All  of  the  defend- 
ants defaulted  except  Ramm,  who  filed  an 
answer,  admitting  the  execution  of  the  note 
set  out  In  the  complaint,  but  alleging  that 
he  signed  it  as  a  surety  for  the  other  de- 


fendants, and  that  he  received  no  part  of 
the  consideration  thereof,  but  signed  said 
note  solely  for  the  accommodation  of  his 
codefendants;  that  on  or  about  the  1st  day. 
of  February,  1894,  and  a  long  time  after 
the  note  became  due^  he  gave  to  plaintiff 
a  written  notice  that  he  was  surety  upon 
the  note,  and  that  be  requested  plaintiff  to 
forthwith  Institute  an  action  upon  said  prom- 
issory note;  that  plaintiff  did  not,  until  the 
21st  day  of  June^  1894,  institute  any  action 
upon  said  note;  that  the  plaintiff  did  not, 
within  a  reasonable  time,  bring  his  actlmi 
upon  said  note,  and  prosecute  the  same  to 
Judgment  and  execution,  and  that  defend- 
ant was  thereby  discharged,  and  wholly  re- 
lieved from  any  liability  on  the  note.  For  a 
second  affirmative  defense  the  defendant  al- 
leged tliat  the  plaintiff  did,  on  the  20th  day 
of  April,  1894,  for  a  valuable  consideration, 
without  the  knowledge  or  consent  of  the 
defendant,  agree  to  extend  to  the  other  de- 
fendants herein  the  time  of  the  payment  of 
said  note  for  a  period  of  six  months  from 
and  after  the  20th  day  of  April  aforesaid. 
The  plaintiff.  In  his  reply,  denied  receiving 
the  notice  mentioned  In  the  defendant's  an- 
swer, and  averred  that  after  the  time  at 
which  the  alleged  notice  to  sue  was  given 
by  defendant  to  plaintiff,  the  defendant  in- 
structed the  plaintiff  not  to  sue  upon  said 
note.  The  defense  of  extensioii  of  time  of 
payment  seems  to  have  been  abandoned  by 
the  defendant,  and  the  cause  proceeded  to 
trial  upon  the  other  issues  raised  by  the 
pleadings.  A  verdict  was  rendered  by  the 
Jury  in  favor  of  the  defendant  Thereupon 
the  plaintiff  moved  for  a  new  trial  upon  the 
grounds  (1)  that  the  evidence  was  insuffi- 
cient to  Justify  the  verdict;  (2)  that  the  ver- 
dict was  against  the  law;  and  (3)  error  in 
law  occurring  at  the  trial,  and  excepted  to 
at  the  time.  After  argument  and  due  con- 
sideration, the  court  sustained  the  motion, 
and  granted  a  new  trial,  and  the  defendant 
appealed. 

The  statute  (Code  Proc.  t  400)  provides 
that  the  trial  court  may  set  aside  the  ver- 
dict of  a  Jury,  and  grant  a  new  trial,  upon 
either  of  the  grounds  specified  in  the  motion 
therefor  in  this  case.  Although  not  directly 
so  stated,  we  gather  from  the  record  that 
the  motion  was  sustained  upon  the  first- 
mentioned  ground,  but  whether  that  be  cor- 
rect or  not  is  immaterial,  as  we  will  pres- 
ently show.  A  motion  for  a  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  win  not  be  Interfered  with  on  appeal 
unless  it  is  manifest  that-  the  discretion 
vested  in  the  court  was  grossly  abused. 
Barnes  v.  Merrick,  6  Wis.  57;  Van  Valken- 
burgh  V.  Hoskins,  7  W^ls.  496.  And  where 
the  record  shows  that  the  motion  for  a  new 
trial  was  made  on  several  grounds,  but  does 
not  show  upon  which  of  them  the  ruling  of 
the  court  was  based,  the  order  will  not  be 
reversed  If  it  was  within  the  sound  discre- 
tion of  the  court  to  make  it  -upon  any  of 
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the  grounds  stated.-  OuUahan  y.  Starbuck, 
21  Cal.  414.  In  this  case  It  was  within  the 
disi;retion  of  the  court  to  grant  a  new  trlai 
on  the  ground  of  insufBclency  of  the  evi- 
dence to  Justify  the  verdict.  "While  it  Is  the 
duty  of  the  trial  court  to  grant  a  new  trial 
when  it  appears  to  the  court  that  the  ver- 
dict Is  manifestly  against  the  weight  of  the 
evidence  and  the  Justice  of  the  case,  the  rule 
is  difTerent  in  appellate  courts.  On  appeal 
the  orders  of  the  trial  court  in  granting  or 
refusing  new  trials  will  not  he  disturlied 
where  the  record  shows  a  substantial  con- 
flict in  the  testimony.  Mr.  Hayne,  in  his 
work  on  New  Trial  and  Appeal  (at  section 
288),  says:  "Where  there  Is  a  substantial 
conflict  in  the  evidence,  the  supreme  court 
will  not  disturb  the  decision  of  the  court  be- 
low. This  rule  has  been  announced  more 
frequently  than  any  other  rule  of  practice. 
It  applies  equally  where  the  court  below 
granted  as  where  it  denied  the  motion  for 
new  trial."  In  this  case  the  record  discloses 
that  there  is  a  substantial  conflict  in  the  evi- 
dence as  to  all  of  the  issues  tried  before 
the  coiui:,  and  under  the  rule  above  laid 
down,  and  which  has  been  repeatedly  rec- 
ognized by  this  court,  the  order  of  the  court 
below  must  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT  and  GORDON, 
JJ.,  concur.    DUNBAR,  J.,  dissents. 


(U  Wash.  t27) 

HOWE  V.  BARTO  et  aL 

(Supreme  Court  of  Washiogrtou.     Sept.  27, 

1895.) 

Tax  Deeds  as  Evidence— Foweks  or  Uunicipai/- 

ITIES. 

1.  It  was  competent  for  a  city  in  adopting 
its  charter  to  provide  that  a  tax  deed  of  land 
sold  by  the  proper  officer  for  city  taxes  should 
be  prima  facie  evidence  of  the  regularity  of 
the  taxproceedingB. 

2.  The  provision  in  a  city  charter  that  a 
tax  deed  issued  by  the  proper  officer  on  sale  of 
land  for  nonpayment  of  city  taxes  should  be 
prima  facie  evidence  of  the  regularity  of  the 
tax  proceedings  is  not  objectionable,  as  pre- 
scribing a  rule  of  evidence  for  state  courts. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  of  ejectment  by  J.  L.  Howe  against 
Ella  Barto  and  others.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.     Reversed. 

Ciise  &  King,  for  appellant  Strudwlck  & 
Peters,  for  respondents. 

HOTT,  C.  J.  But  a  single  question  is  in- 
volved in  this  appeal,  and  that  is  as  to 
whether  or  not  the  courts  must  give  force  to 
certain  sections  in  the  freeholders'  charter 
of  the  city  of  Seattle,  relating  to  tax  deeds. 
Such  sections  are  a  part  of  the  article  relating 
to  the  assessment  and  collection  of  taxes,  and 
provide  that  deeds  executed  by  the  proper 
officer  upon  sale  of  land  for  taxes  assessed 
as  provided  in  said  article  shall  prima  facie 
establish  the  fact  that  the  proceedings  pro- 


vided for  in  said  article,  and  recited  in  the 
deed,  iiave  been  taken  as  provided  for  in  the 
charter.  It  Is  claimed  by  the  resiKtndents 
that  these  sections  prescribe  a  rule  of  evi- 
dence for  state  courts,  and  that  to  do  so  was 
not  within  the  power  of  the  city  in  adopting 
its  charter  under  the  constitution  and  laws  of 
the  state.  If  the  effect  of  8ui:h  sections  was 
to  prescribe  the  manner  in  which  a  state 
court  should  transact  its  business,  the  claim 
of  respondents  would  have  to  be  sustained. 
But,  as  we  understand  them,  they  provide 
for  no  such  thing.  It  is  unquestioned  tliat 
under  the  constitution  and  laws  it  was  com- 
petent for  the  city  to  provide  in  its  charter 
for  the  assessment  and  collection  of  taxes, 
and,  to  make  such  authority  of  any  benefit, 
it  must  be  held  that  it  had  the  right  to  pro- 
vide a  penalty  for  failure  to  pay  taxes  so  as- 
sessed, to  provide  for  the  sale  of  the  property 
for  the  payment  of  the  taxes  thereon,  and 
for  the  conveyance  thereof  by  the  proper  offi- 
cers of  the  city  to  the  purctiaser  at  such  sale. 
This  much  must  be  conceded,  and  Is  not  dis- 
puted by  the  respondents.  If  the  dty  has 
the  power  to  provide  for  the  conveyance  of 
the  property,  we  can  see  no  reason  why  it  is 
not  competent  for  it  to  provide,  within  prop- 
er constitutional  limitations,  what  shall  be 
the  effect  of  the  conveyance.  The  deed  is 
executed  for  the  purpose  of  conveying  to  the 
purctiaser  the  property  described  therein.  If 
the  charter  could  provide  that  it  should  have 
such  force,  there  seems  to  be  no  good  reason 
why  it  could  not  provide  that  it  should  have 
such  further  force  as  to  prove  itself.  To  do  so 
would  no  more  interfere  with  the  course  of 
proceeding  in  a  state  court  than  would  the 
provision  providing  for  a  tax  levy  and  for  a 
sale  thereunder.  The  dty  was  clothed  with 
the  power  to  provide  for  the  levy  of  taxes, 
and  for  the  enforcement  of  their  collection; 
and,  as  a  part  of  such  power,  it  might  prop- 
erlji  provide  that,  if  the  taxes  were  not  paid, 
the  property  should  be  conveyed  in  satisfac- 
tion thereof;  and,  if  it  could  provide  that 
such  conveyance  passed  title,  we  see  no  rea- 
son why  It  could  not  provide  that  such  deed 
should  not  only  have  force  to  pass  title,  bat 
should  further  have  such  force  as  would 
prove  itself  and  the  recitals  therein.  It 
might  be  beyond  its  power  to  provide  that  the 
deed  should  conclusively  establish  the  facts 
recited  therein,  for  the  reason  that  constitu- 
tional rights  might  thus  be  cut  off,  but  to  give 
It  such  prima  facie  force  could  in  no  manner 
affect  such  constitutional  rights.  In  our  opin- 
ion, it  was  within  the  power  of  the  dty  to 
enact,  as  a  part  of  its  charter,  the  sections 
under  consideration,  and  that  it  was  the  duty 
of  the  court  to  give  force  to  their  proviaioiis, 
so  far  at  least  as  they  provided  for  the  prima 
facie  force  of  the  conveyance.  The  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

ANDERS,      GORDON,      DUNBAR,     and 
SCOTT,  JJ.,  concur. 
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BLAKB  T.  STATE  SAV.  BANK  et  al. 

(Sapreme  Conrt  of  Waahington.     Sept.  27, 

1895.) 

ATFmVLktm  JOEISWOTIOS  — lUSOLTBKT  BAIW— AC- 
TION TO  Rbcoyeh  Dkposit. 

1.  The  supreme  court  has  appellate  jurisdic- 
tion of  an  action  to  rescind  a  contract  of  de- 
posit on  the  ground  that  the  bank  was  insolvent 
at  the  time  of  the  deposit,  though  the  amount 
iuTOlved  ia  leu  than  $200. 

2.  To  recover  moneys  deposited  with  an  in- 
Bolvent  bank,  the' party  may  file  his  petition  in 
the  action  wherein  a  receiver  for  said  bank  has 
been  appointed. 

3.  One  who  at  various  times  deposited  mon- 
eys with  a  bank,  not  knowing  of  its  insolvency, 
and  from  time  to  time  drew  checlts  on  the 
amount,  cannot,  after  the  liank  has  been  de- 
-dared  insolvent,  recover  from  the  receiver  the 
amount  remaining  to  his  credit,  as  the  fund  was 
not  impressed  with  a  special  trust  in  his  favor, 
and  could  not  be  identified  and  traced  into  the 
hands  of  the  receiver. 

Appeal  from  anperlor  court,  Pierce  county; 
John  G.  Stallcnp,  Judge. 

Action  by  J.  W.  Blake  against  State  Sav- 
ings Bank  for  the  appointment  of  a  receiver. 
"W.  G.  Houser  filed  a  petition  therein  to  re- 
scind a  contract  made  with  said  bank.  A 
■demurrer  to  the  petition  was  suBtalned,  and 
aald  Bonser  appeals.    Affirmed. 

liueders  &  Leo,  for  appellant.  Stiles,  Ste- 
vens &  TilUngbast,  for  respondent 

ANDERS,  J.  This  was  a  proceeding  Insti- 
tuted by  the  appellant,  W.  Q.  Houser,  to  re- 
flcind  a  contract  of  deposit  with  the  State 
Savings  Bank,  and  to  secure  an  order  of  the 
court  regtiiring  the  receiver  of  said  bank  to 
deliver  to  appellant  a  certain  balance  alleged 
to  be  due  him  from  the  bank.  On  May  11, 
18&1,  the  State  Savings  Bank,  having  become 
Insolvent,  suspended  business,  and  on  the  fol- 
lowing day,  at  the  suit  of  J.  W.  Blake,  one 
J.  S.  WhitebouBe  was  appointed  receiver,  and 
immediately  too^  possession  of  the  assets  ot 
the  bank.  Thereafter  tbe  appellant  filed  a 
petition  in  the  case  of  Blake  against  tbe 
iMnk,  setting  up,  among  other  things,  which 
it  is  not  necessary  to  mention,  that  said  State 
Savings  Bank  was,  on  the  7th,  8th,  9th,  and 
10th  days  of  May,  1804,  and  long  prior  there- 
to, in  failing  circumstances,  hopelessly  insol- 
vent, and  unable  to  meet  its  liabilities  and 
obligations;  and  on  said  Klay  7,  1894,  said 
hank  and  its  president  and  cashier  became 
and  were  well  aware  of  its  said  failing  cir- 
cumstances and  hopeless  insolvency;  that 
during  all  of  said  month  of  May,  1894,  and 
long  prior  thereto,  petitioner  was  a  regular 
depositor  with  and  a  customer  of  said  bank, 
and  on  April  30,  1894,  had  on  deposit  to  his 
credit  therein  the  sum  of  $443.46;  that  from 
and  after  said  April  30,  1894,  to  and  Includ- 
ing May  10,  1884,  he  made  further  deposits 
with  said  bank,  amounting  In  all  to  the  sum 
of  $986.46;  that  during  said  month  of  May, 
1894,  and  up  to  and  Including  May  11,  1894, 
be  drew  against  bis  credits  and  deposits  In 
said  bank  bis  check  and  drafts  in  tbe  total 


amount  of  $1,261.38,  thereby  leaving  In  said 
bank,  when  it  suspended  business,  on  May 
11,  1894,  a  balance  of  $168.54  of  the  different 
deposits  by  him  made  therewith  on  and  be- 
tween May  7  and  May  10,  1894;  that  during 
all  the  time  petitioner  dealt  with  said  bank 
as  aforesaid  he  was  wholly  unaware  of  its 
falling  circumstances  and  insolvency,  and 
without  means  of  Informing  himself  of  its 
condition,  and  always,  until  its  suspension, 
fully  believed  said  bank  to  be  solvent;  that, 
although  said  bank  and  its  said  officers  on 
said  May  7,  1894,  became  and  were  aware  of 
the  insolvency  thereof  they,  intending  and 
contriving  to  cheat  and  defraud  petitioner, 
wrongfully  wltliheld  and  concealed  from  him 
all  knowledge  and  information  of  its  Insol- 
vent condition,  and,  intending  and  contriving 
to  cheat  and  defraud  petitioner,  did  wrong- 
fully and  fraudulently  receive  and  accept 
from  him  the  various  sums  by  him  offered  as 
deposits  on  and  between  May  7  and  May  11, 
1894;  tliat  said  bank,  although  requested  by 
petitioner  to  return  to  him  said  balance  of 
money  so  deposited  as  aforesaid,  has  failed, 
refused,  and  neglected  to  return  the  same,  or 
any  part  there6f ;  that  on  May  11,  1894,  and 
while  said  bank  still  held  the  sum  of  $168.- 
54  of  the  money  so  obtained  from  petitioner, 
said  bank  suspended  payment,  and  discontin- 
ued business,  and  openly  announced  its  insol- 
vency; that  one  J.  S.  Whitehouse  was,  by  the 
order  of  the  court,  duly  appointed  as  receiver 
of  said  bank  to  wind  up  tbe  affairs  thereof, 
and  on  May  12,  1894,  said' Whitehouse  duly 
qualified  and  entered  upon  the  discharge  of 
his  duties  as  such  receiver,  and  did  as  such 
receiver,  on  the  12th  day  of  May,  1894,  take 
into  and  still  retains  In  bis  possession  said 
sum  of  $168.54,  money  of  i)etItioner  so  re- 
ceived and  obtained  from  petitioner  as  afore- 
said; that  petitioner  has,  since  the  appoint- 
ment of  said  receiver,  demanded  of  him  the 
return  of  said  money,  to  wit,  said  sum  of 
$168.54,  but  said  receiver  has  refused  and  de- 
clined to  return  tbe  same,  or  any  part  there- 
of, to  petitioner.  Tbe  respondent  interposed 
a  general  demurrer  to  this  petition,  which 
was  sustained  by  tbe  court,  and,  appellant  de- 
clining to  further  plead,  a  Judgment  was  en- 
tered, dismissing  the  petition,  from  which 
Judgment  the  petitioner  appealed  to  this 
court 

It  is  insisted  on  behalf  of  the  respondent 
that  this  court  has  no  Jurisdiction  to  review 
the  Judgment  of  the  superior  court  because 
the  amount  involved  is  less  than  $200,  and 
the  true  nature  of  the  proceeding  had  was 
that  of  an  action  at  law  for  money  had  and 
received.  But  as  it  is  not  uncommon  for 
courts  to  entertain  suits  in  equity  for  such  re- 
lief as  is  demanded  In  this  proceeding,  and  as 
the  petition  purports  to  state  a  cause  of  ac- 
tion involving  at  least  one  question  of  equita- 
ble cogniJM.nce,  we  are  not  disposed  to  dis- 
miss the  appeal  for  want  of  Jurisdiction. 

It  is  also  Insisted  that  the  petitioner  shoidd 
not  have  been  allowed  to  present  his  claim 
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against  the  recelrer  by  petition,  but  should 
have  been  compelled  to  resort  to  an  Inde- 
pendent action,  and  It  may  be  true  that  an 
ordinary  action  would  have  better  subserved 
the  Interests  of  all  parties  than  this  proceed- 
ing. But  the  question  does  not  appear  to 
have  been  raised  In  the  court  below,  and,  be- 
sides. It  seems  that  It  is  wlthlil  the  discretion 
of  the  court  either  to  determiueclaimsagainst 
a  receiver  by  petition  in  the  original  action 
In  which  he  was  appointed  or  by  an  Inde- 
pendent suit  20  Am.  &  Eng.  Enc.  Law,  p. 
251. 

The  next  question  is,  do  the  facta  stated  in 
the  petition  entitle  the  appellant  to  an  order 
directing  the  respondent  to  pay  over  to  him 
the  full  amount  of  his  claim  In  preference  to 
other  creditors;  or,  in  other  words,  does  the 
petition  state  a  cause  of  action?  We  are  of 
the  opinion  that  It  does  dot,  for  the  reasons 
(1)  that  the  specific  fund  sought  to  be  recov- 
ered is  not  impressed  with  a  special  trust  in 
favor  of  appellant,  and  (2)  that  it  has  not 
been  Identified  and  traced  Into  the  bands  of 
the  respondent.  It  seems  clear  to  us  that 
when  appellant  deposited  his  money  in  the 
Imnk  in  the  ordinary  course  of  business,  the 
relation  of  debtor  and  creditor  was  at  once 
created.  The  title  to  the  money  passed  to 
the  bank,  and  appellant  became  the  bank's 
<'i-editor  to  the  extent  of  the  amount  of  de- 
posits. That  appellant  considered  the  bank 
his  debtor  In  the  ordinary  sense,  and  not  a 
mere  trustee  of  his  funds,  is  evident  from  the 
,  fact  that  from  time  to  time  he  drew  checks 
upon  the  bank  for  various  amounts,  which, 
when  paid,  he  know  would  be  charged  to  his 
account  And  none  of  the  authorities  cited 
by  appellant  announce  a  doctrine  at  variance 
with  that  which  we  have  stated.  But  it  Is 
claimed  by  appellant  that  by  reason  of  the 
fraud  practiced  upon  him  by  the  officers  of 
the  bank  In  receiving  his  deposit,  and  at  the 
same  time  withholding  and  concealing  from 
him  the  Insolvent  condition  of  the  bank,  the 
contract  of  deposit  between  him  and  the  bank 
was  void,  and  the  title  to  the  moneys  deposit- 
ed never  vested  In  the  bank,  and  that  It  be- 
came simply  a  trustee  ex  mnlcfloio  of  his 
funds.  The  case  of  Cragie  v.  Hadley,  99  N. 
Y.  131,  IN.  E.  537,  is  mainly  relied  on  to  sup- 
port this  contention,  but  we  think  the  facts 
in  the  case  at  bar  are  such  that  that  case 
Is  not  an  authority  in  favor  of  appellant. 
That  was  an  action  against  a  receiver  to  re- 
cover the  proceeds  of  certain  drafts  sent  to 
other  parties  by  an  Insolvent  Imnk  for  collec- 
tion, and  which  were  collected  by  them,  and 
the  money  jMild  Into  court.  In  delivering  the 
opinion  of  the  court,  Andrews,  J.,  said:  "The 
general  doctrine  that,  upon  a  deposit  being 
made  by  a  customer.  In  a  bank.  In  the  ordi- 
nary course  of  business,  of  money,  or  of 
drafts  or  checks  received  and  credited  as 
money,  the  title  to  the  money,  or  to  the 
drafts  or  checks.  Is  immediately  vested  In 
and  becomes  the  property  of  the  bank,  is  not 
open  to  question.    Bank  v.  Hughes,  17  Wend. 


94;  Bank  v.  Loyd,  90  N.  T.  530.  The  trans- 
action, in  legal  effect  Is  a  transfer  of  the 
money  or  drafts  or  checks,  as  the  case  may 
be,  by  the  customer  to  the  bank,  upon  an 
Implied  contract  on  the  part  of  the  latter  to 
repay  the  amount  of  the  deposit  upon  the 
checks  of  the  depositor.  The  bank  acquires 
title  to  the  money,  drafts,  or  checks  on  an 
implied  agreement  to  pay  an  equivalent  con- 
sideration when  called  upon  by  the  depositor 
In  the  usual  course  of  business.  The  fur- 
ther rule  that  one  who.  has  been  induced  to 
part  with  bis  property  by  the  fraud  of  an- 
other, under  guise  of  a  contract,  may,  upon 
discovery  of  the  fraud,  rescind  the  contract, 
and  reclaim  the  property,  unless  it  has  come 
to  the  possession  of  a  bona  fide  holder,  is 
equally  well  settled,  and  does  not  at  all  de- 
pend upon  the  character  of  the  wrongdoer, 
whether  a  corporation  or  natural  person. 
•  •  •  The  right  ,to  a  restoration  in  such 
case  may  be  defeated  by  the  acts  or  acquies- 
cence of  the  defrauded  party,  or  because  the 
property  has  lost  its  identity  and  cannot  be 
traced,  or  other  persons  have  innocently  ac- 
quired interests  In  Ignorance  of  the  fraud." 
It  will  be  seen  from  this  quotation  from  that 
case  that  what  the  court  really  decided  was 
that  the  reception  of  deposits  by  a  bank  un- 
der the  circumstances  stated  waa  such  a 
fraud  upon  the  depositor  as  gave  him  a 
right  to  lesclnd  the  contract  of  deposit,  and 
reclaim  the  drafts  or  their  proceeds,  which. 
In  that  case,  were  easily  distinguishable  from 
the'  other  assets  of  the  bank.  The  conclusion 
of  the  court  would  no  doubt  have  been  dif- 
ferent if  the  money  had  "lost  its  Identity." 
and  could  not  be  traced.  In  this  case  the 
sijecific  money  sought  to  be  recovered  is  not 
identlfled  In  any  way,  or  even  traced  into 
the  hands  of  the  receiver.  It  is  true  that  the 
$108.54  claimed  by  appellant  is  said  In  the 
petition  to  be  a  i)art  of  the  moneys  deposited 
after  May  7,  1894,  but  the  assertion  Is  a  mere 
conclusion  from  facts  previously  stated,  and 
is,  as  matter  of  fact,  a  non  sequltur.  It  is 
positively  alleged  that  during  the  month  of 
May,  1S94,  and  prior  to  the  suspension  of 
the  bank,  appellant  deposited  therein  the  ag- 
gregate sum  of  $98l!.46,  and  drew  out  upon 
cheeks  the  sum  of  $1,201.38;  and.  If  that  be 
true,  we  are  unable  to  perceive  how  it  can 
be  said  that  any  particular  $168.54  is  a  part 
of  the  funds  deposited  after  May  7th,— the 
time  at  which  the  officers  of  the  bank  be- 
came aware  of  Its  Insolvency.  When  api>el- 
lant's  deposits  became  commlug^Ied  with 
the  general  funds  of  like  character  in  the 
bank,  the  means  of  Identification  failed,  and 
the  money  could  not  be  reclaimed.  See 
Story,  Eq.  Jur.  i  1259;  Wilson  y.  Coburn 
(Neb.)  53  N.  W.  406;  In  re  North  River  Bank 
(Sup.)  14  N.  y.  Supp.  261;  City  of  Somer- 
ville  V.  Boal,  49  Fed.  790.  If  It  had  been  de- 
livered to  the  bank,  not  as  a  general  deposit, 
but  for  a  iwrticular  purpose.  It  would  have 
boon  a  trust  fund  In  the  first  Instance,  and 
the  title  would  not  have  passed  to  the  bank; 
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but  ©Ten  then  It  could  not  have  been  recov- 
ered without  showing  that  It  had  gone  into 
the  hands  of  the  receiver.  In  Cavin  v.  Glea- 
son,  105  N.  y.  256,  11  N.  E.  504.  the  petition- 
ers delivered  to  one  White,  a  private  bank- 
er, $3,000,  to  be  Invested  In  a  bond  and  mort- 
gage. The  Investment  was  not  made,  but, 
on  the  contrary.  White  spent  all  but  |30  of 
the  money  so  received  in  paying  his  person- 
al debts  and  liabilities,  and  afterwards  made 
an  assignment  for  the  benefit  of  his  creditors. 
The  remaining  $30  was  traced  to  the  posses- 
sion of  the  assignee,  and  the  court  held  that 
an  order  directing  the  assignee  to  pay  more 
than  the  $30  to  petitioners  was  erroneous. 
In  reference  to  the  question  under  considera- 
tion the  court  said:  "The  sole  inquiry  Is 
whether  a  case  is  made  for  equitable  inter- 
vention In  favor  of  the  petitioners.  In  the 
administration  of  the  Insolvent  estate.  It  is 
clear,  we  think,  that  upon  an  accounting  in 
bankruptcy  or  Insolvency  a  trust  creditor  is 
not  entitled  to  a  preference  over  general 
creditors  of  the  Insolvent,  merely  on  the 
ground  of  the  nature  of  his  claim;  that  is, 
that  he  is  a  trust  creditor,  as  distinguished 
from  a  general  creditor.  We  know  of  no  au- 
thority for  such  a  contention.  The  equitable 
doctrine  that,  as  between  creditors,  equality 
is  equity,  admits,  so  far  as  we  know,  of  no 
exception  founded  on  the  greater  supposed 
sacredness  of  one  debt,  or  that  it  arose  out 
of  a  violation  of  duty,  or  that  its  loss  in- 
volves greater  apparent  hardship  in  one  case 
than  another,  unless  it  appears  in  addition 
that  there  is  some  specific  recognized  equity 
founded  on  some  agreement,  or  the  relation 
of  the  debt  to  the  assigned  property,  which 
entitles  the  claimant,  according  to  equitable 
principles,  to  preferential  payment  •  •  ♦ 
But  it  is  the  general  rule,  as  well  in  a  court 
of  equity  as  In  a  court  of  law,  that,  In  or- 
der to  follow  trust  funds,  and- subject  them 
to  the  operation  of  the  trust,  they  must  be 
Identlfled."  And  in  the  later  case  of  Atkin- 
son V.  Printing  Co.,  114  N.  Y.  1C8,  21  N.  B. 
178,  the  court  used  this  language:  "The  fact 
that  the  defendant  became  a  creditor  of  the 
Insolvent  bank  through  the  fraud  of  Its  offl- 
i«r8,  and  the  bank  a  trustee  ex  maleflcio, 
gave  the  defendant  no-  right  to  a  preference 
over  other  creditors,  unless  it  could  trace  and 
recover  Its  property."  To  the  same  effect  are 
the  cases  of  Wilson  v.  Cobum  and  In  re 
North  River  Bank,  above  cited,  both  of  which 
are  directly  in  point  In  this  case.  The  Judg- 
ment must  be  affirmed. 

HOXT,  O.  J.,  and  SCOTT  and  GORDON, 
JJ..  concur. 


(12  Wasb.  610) 

HAMILTON  V.  CARTKR,  Sheriff,  et  al. 

(Supreme  Court  of  Washington.     Aug.  16, 
1895.) 

EiBCCTioJf  —  Sale  of  Mortqaoed  Chattels  — 

ResTRAIHINO  FORKCLO80KE. 

1.  Plaintiff    purchased    at    execution    sale 
praperty  oa  whidi  a  chattel  mortgage  existed. 


the  deputy  sheriff  who  made  the  sale  and  the 
mortgagee  agreeing  that  the  mortgage,  a  decree 
of  •foreclosure  of  which  had  been  rendered, 
should  be  first  satisfied  with  the  money  paid  by 
plaintiff.  The  deputy  paid  over  the  money  to 
the  clerk,  and  made  return  that  the  property 
was  sold  subject  to  the  mortgage.  Held,  that 
plaintiff  purchased  the  property  subject  to  the 
mortgage,  and  that,  as  the  deputy  had  no  power 
to  bind  the  sheriff  by  such  an  aereement,  no  ac- 
tion would  lie  to  enjoin  the  sale  thereof  under 
the  mortgage. 

2.  The  fact  that  the  mortgagee  of  chattels 
delayed  for  five  months  the  sale  under  a  decree 
of  foreclosure,  after  a  sale  of  the  property,  sub- 
ject to  the  mortgage,  on  execution  against  the 
mortgagor,  does  not  entitle  the  purchaser  at  ex- 
ecution sale  to  restrain  sale  under  the  foreclo- 
sure decree  rendered  before  the  execution  sale. 

Appeal  from  superior  court,  Chehalls  coun- 
ty;  Mason  Irwin,  Judge. 

Action  by  Lewis  M.  Hamilton  against  H. 
H.  Carter  and  another  to  enjoin  defendants 
from  selling  certain  property.  Plaintiff  had 
Judgment,  and  defendants  appeal.    Reversed. 

Austin  B.  Griffiths,  for  appellant  Carter. 
J.  B.  Bridges,  for  appellant  HoUoway.  M. 
J.  Cochran,  for  respondent. 

ANDERS,  J.  The  Arm  of  Nlnemire  &  Mor- 
San  recovered  a  Judgment  in  the  superior 
court  of  Chehalls  county  against  one  J.  F. 
HIatt,  and  caused  an  execution  to  be  issued 
thereon  and  placed  in  the  hands  of  the  de- 
fendant Carter,  who  was  then  sheriff  of  said 
coiuty.  I|i  pursuance  of  the  writ,  one  Geiss- 
ler,  who  was  deputy  sheriff,  seized,  adver- 
tised, and  on  November  0,  1891,  sold  certain 
personal  property  belonging  to  the  defendant 
Hiatt  to  the  cespondent  Hamilton,  toe  the 
sum  of  $<25.  At  and  prior  to  the  execution 
sale,  defendant  Uoiioway  held  a  chattel 
mortgage  on  the  property  sold,  which  he  had 
caused  to  be  foreclosed,  the  decree  of  fore- 
closure having  been  rendered  two  days  prior 
to  the  sale.  It  appears  from  the  complaint 
herein  that  Hamilton  was  apprised  of  the  ex- 
istence of  this  mortgage  when  he  bid  in  the 
property,  and  the  sheriff  and  his  deputy  were 
also  aware  of  It  But  it  seems  that  both 
Hamilton  and  HoUoway  imderstood  that  the 
mortgage  would  be  sutistied  out  of  the  pro- 
ceeds of  the  sale.  On  November  30th  the 
deputy  sheriff  paid  the  money  received  from 
Hamilton,  and  returned  the  execution  with 
his  doings  thereon,  to  the  clerk  of  the  court 
On  December  5th  following  the  court  ordered 
the  clerk  to  pay  this  money  to  the  execution 
plaintiffs  In  port  satisfaction  of  their  Judg- 
ment Whether  Hamilton  or  HoUoway  was 
cognizant  of  this  order  does  not  appear  from 
the  evidence.  In  April,  1802,  HoUoway 
caused  an  order  of  sale  to  be  issued  upon 
his  Judgment  and  decree  of  foreclosure,  and 
delivered  to  the  sheriff.  The  sheriff,  in  pur- 
suance thereof,  was  about  to  sell  the  mort- 
gaged property,  when  Hamilton  Instituted 
this  action  against  him  and  HoUoway  to  eur 
Join  the  proceeding.  It  is  alleged  iu  the 
complaint  among  other  things,  in  substance, 
that  at  the  execution  sale  the  sheriff  refused 
to  accept  any  bid  less  than  $425,  the  amount 
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supposed  to  be  necessary  to  satisfy  the  mort- 
gage lien,  and  that  plaintiff  was  induced  to 
bid  and  pay  that  sum  for  the  property  by 
the  representation  of  the  sheriff  that  It  would 
be  applied  in  BatisCaction  of  said  mortgage 
lien;  that  Holloway  was  present,  and  heard 
said  representation,  and  assented  thereto; 
that  afterwards,  and  for  the  purpose  of  In- 
juring and  defrauding  plaintiff,  the  sheriff 
refused  to  apply  the  money  so  paid  to  the 
satisfaction  of  said  mortgage,  but  returned 
npon  the  execution  that  he  sold  all  the  right, 
title,  and  interest  of  Hiatt  in  and  to  the 
property,  subject  to  a  mortgage  in  favor  of 
A.  B.  Holloway  for  the  sum  of  $300  and 
costs;  that  the  return  was  so  made  to  injure 
and  defraud  plaintiff,  and  was  false;  that, 
since  the  plaintiff  paid  over  to  the  said  sher- 
iff the  said  sum  of  $425,  the  defendant  Hol- 
loway has  caused  an  order  of  sale  to  issue 
out  of  the  superior  court,  commanding  the 
said  sheriff  to'  sell  all  of  the  property  so  sold 
to  plaintiff,  and  that,  in  pursuance  of  said 
order  of  sale,  the  sheriff  threatens  and  is 
about  to  sell  the  whole  of  said  property,  to 
plaintiff's  lasting  injury  and  damage  In  the 
sum  of  $500;  and  tLat,  unless  the  sheriff  and 
his  codefendant  be  restrained  from  further 
action  under  said  order  of  sale,  the  plaintiff 
win  suffer  great  and  irreparable  injury.  The 
defendants  demurred  to  the  complaint  upon 
the  grounds,  among  others,  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  there  was  a  defect  of  parties 
defendant.  The  court  overruled  the  demur- 
rer, and  the  defendants  excepted.  Carter 
then  answered,  denying  the  representations 
alleged  in  the  complaint,  and  afflrmatl'^Iy 
averred  that  prior  to  the  date  of  the  sale  Hol- 
loway bad  a  mortgage  Hen  upon  said  prop- 
erty, and  that  the  goods  were  purchased  by 
Hamilton  at  said  sale  subject  to  the  lien  of 
said  mortgage,  and  that  Hamilton  had 
bought  other  property  from  Hiatt,  the  mort- 
gagor, subject  to  the  same  mortgrage,  and 
had  agreed  with  Hiatt  to  pay  Holloway  suffi- 
cient of  the  purchase  price  to  satisfy  said 
mortgage.  Holloway  separately  answered, 
and  likewise  denied  the  alleged  representa- 
tions of  the  sheriff,  and  alleged  that  Hamil- 
ton bought  this  and  other  property  without 
his  procurement  or  consent,  and  subject  to 
his  mortgage,  and  that  before  the  sale  he 
told  Hamilton  not  to  buy  the  property  un- 
less he  paid  the  mortgage,  and  that  Hamil- 
ton bought  other  property  from  Hiatt,  agree- 
ing to  pay  the  mortgage  with  part  of  the  pur- 
chase price,  but  had  failed  so  to  do,  and  fur- 
ther alleging  that  if  the  injunction  be  grant- 
ed he,  Holloway,  would  never  recover  any 
money  due  him  from  Hiatt  under  said  de- 
cree, and  prayed  judgment  against  plaintiff 
for  dissolution  of  the  preliminary  Injunction, 
dismissal  of  the  complaint,  and  for  damages 
and  costs  of  the  action.  The  plaintiff's  re- 
ply was  a  general  denial  of  the  affirmative 
allegations  of  both  answers.  Upon  these 
pleadings  and  issues  the  cause  Was  tried  by 


the  court  Findings  of  fact  and  conclnsions 
of  law  were  made  and  filed,  and  a  decree 
rendered  thereon  perpetually  enjoining  both 
Carter  and  Holloway  from  enforcing  the  de- 
cree and  order  of  sale;  that  Carter  amend 
the  return  upon  the  execution  to  show  that 
at  the  sale  the  property  was  sold  for  $425, 
and  this  sum  was  received  by  him  as  sheriff 
to  apply  to  the  discharge  of  the  decree  in 
the  Holloway  cause,  and  that  said  sum  be  a 
trust  fund  with  which  to  satisfy  in  full  the 
decree  In  favor  of  Holloway,  and  that  within 
10  days  Carter  pay  said  sum  into  court,  with 
legal  interest  from  date  of  sale,  to  satisfy 
said  decree,  and  in  case  of  failure  that  exe- 
cution issue  therefor  in  favor  of  Holloway, 
and  that  plaintiff  and  defendant  Holloway 
severally  recover  their  costs  from  Carter, 
and  that  execution  issue  therefor.  The  de- 
fendant Carter  gave  written  notice  of  appeal 
from  the  judgment  and  decree  of  the  court, 
and  every  part  thereof,  and  afterwards  Hol- 
loway joined  in  his  appeal. 

After  a  careful  consideration  of  the  facts  in 
this  case  and  the  law  applicable  thereto,  we 
are  unable  to  discover  any  grounds  upon 
which  the  judgment  and  decree  can  be  sus- 
tained. The  complaint  seems  to  have  been 
framed  on  the  theory  that  the  plaintiff  pur- 
chased at  the  execution  sale  the  entire  and 
exclusive  property  in  the  goods,  instead  of  the 
mere  Interest  of  the  execution  defendant. 
But  this  theory  is  contrary  to  law,  and  there- 
fore entirely  Indefensible.  The  statute  pro- 
vides that  the  Interest  of  the  mortgagor  may 
be  seized  and  sold,  subject,  however,  to  the 
mortgage.  1  Hill's  Code,  {  1659.  And,  gen- 
erally, when  a  purchaser  at  an  execution  sale 
buys  property  which  he  knows  is  subject  to 
a  legal  or  equitable  claim  of  a  third  person, 
the  title  be  acquires  is  without  prejudice  to 
such  claim.  In  speaking  of  the  rights  of  pur- 
chasers in  cases  like  this,  Mr.  Freeman  lays 
down  the  law  as  follows:  "But  a  purchaser 
at  a  sale  under  a  judgment  is,  to  the  same 
extent  as  if  he  were  purchaser  at  a  private  or 
voluntary  sale,  protected  from  claims  previ- 
ously acquired  by  third  persons  from  the 
judgment  debtor,  of  which  he  lias  no  actual 
nor  constructive  notice.  But  if,  at  the  time 
of  the  sale,  the  purchaser  has  actual  notice  of 
any  legal  or  equitable  right  in  a  third  per- 
son, or  if,  in  the  absence  of  such  notice,  the 
instrument  evidencing  such  right  is  property 
of  record,  or  if  possession  is  held  undu'  it, 
then  the  title  acquired  by  the  purchaser  can- 
not prejudice  the  Interests  of  such  third  per- 
son." 2  Freem.  Ex'ns  (2d  Ed.)  i  336.  The 
court  below  must  have  deemed  this  an  ex- 
ceptional case,  for  its  conclusion  is  at  variance 
with  the  rule  above  stated.  It  found  as  facts 
that  the  sheriff,  at  the  time  of  the  execu- 
tion sale,  represented  to  plaintiff  Hamilton 
that  his  bid  of  $425  should,  so  far  as  the 
same  was  necessary,  be  applied  to  the  satis- 
faction and  discbarge  of  the  decree  of  fore- 
closure; that  he  refused  to  so  apply  it,  but 
applied  It  to  the  satisfaction  of  the  Judgment 
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of  Ninemire  &  Morgan,  and  In  his  retnm 
made  it  appear  that  he  had  sold  the  property 
subject  to  Hamilton's  lien;  and  that  Hollo- 
way  was  present,  neard  the  aforesaid  repre- 
sentation, and  made  no  objection  thereto. 
But  even  upon  that  state  of  facts.  It  Is  diffi- 
cult to  understand  why  Holloway  should  re- 
ceive nothing  upon  his  Judgment  and  decree, 
or  why  the  sheriff  should  be  restrained  from 
executing  the  order  of  sale  In  the  foreclosure 
proceedings.  If  the  sheriff  agreed  to  pay  off 
and  discharge  Holloway's  Judgment  with  the 
proceeds  of  the  sale  of  the  very  property  up- 
on which  Holloway  relied  lor  security,  why 
should  Holloway  have  objected  to  the  sale? 
All  he  desired  was  payment,  and  It  made  no 
difference  to  him  whether  Ninemire  &  Morgan 
sold  the  property  and  paid  him,  or  whether 
he  sold  It  himself,  as  he  had  a  right  to  do 
under  his  decree  of  foreclosure,  in  satisfaction 
of  his  claim.  -  Moreover,  Holloway  had  no 
right  to  object  to  the  sale  of  Hlatt's  Interest, 
for  the  law  gave  Ninemire  &  Morgan  the 
right  to  sell  that  upon  their  execution,  and 
there  is  no  evidence  that  Holloway  ever  in- 
tended for  a  moment  to  relinquish  his  Hen 
without  payment  of  his  claim.  He  even  testi- 
fies that  he  notified  Hamilton's  agent  not  to 
buy  the  property  unless  he  paid  off  the  mort- 
gage, and  there  Is  no  evidence  disputing  him. 
Under  these  circumstances,  to  say  that,  be- 
canse  he  did  not  further  object  to  the  sale,  he 
thereby  forever  relinquished  his  Hen,  would  be 
to  extend  the  doctrine  of  estoppel  by  acqui- 
escence beyond  the  limits  of  Justice,  equity, 
or  reason.  Valid  liens  should  not  be  thus 
lightly  set  aside.  If  Hamilton  expected  that 
Holloway's  mortgage  would  be  paid  out  of 
the  sum  bid  by  him,  why  did  he  not  make 
some  effort  to  have  It  so  applied?  He  says 
he  relied  upon  the  vmdertaklng  or  representa- 
tion of  the  sheriff,  but  he  ought  to  have 
known,  and  te  presumed  to  have  known, 
that  the  sheriff,  under  the  law,  could  not 
receive  money  on  an  execution  in  one  case 
and  pay  it  ont  In  satisfaction  of  a  Judg- 
ment in  another  case  with  which  he  at  the 
time  had  nothing  whatever  to  do.  The  order 
of  sale  was  not  in  his  hands  at  that  time, 
and  be  would  have  been  g^ullty  of  official  mis- 
conduct If  he  had  made  such  an  application 
of  the  funds.  The  law  required  him  to  pay  It 
to  the  dierk  of  the  court,  and  he  did  so,  and 
returned  the  execution  accordingly.  2  Hill's 
Code,  H  467,  469,  507.  Although  he  did  all 
the  law  required  him  to  do,  he  is  nevertheless 
commanded  by  the  decree  of  the  court  to  pay 
a  sum  of  money  which  is  not  in  his  possession 
or  under  his  control  and  which  be  has  no 
means  of  recovering,  to  hia  codefendant,  Hol- 
loway, who  did  not  ask  for,  and  is  not  entitled 
to,  any  such  relief.  We  are  aware  of  no  pow- 
er or  authority  In  the  courts  to  compel  a  sher^ 
Iff,  or  any  other  person,  to  do  that  which  Is 
contrary  to  law,  even  If  he  may  have  prom- 
ised to  perform  the  Illegal  act.  But  the  fact 
is,. the  evidence  does  not  show  that  the  sheriff 
himself  ever  represented  to  the  respondent 
y.4lP.no.8— 6B 


that  the  proceeds  of  the  sale  would  be  applied 
to  the  discharge  of  the  Holloway  decree  and 
lien.  If  any  such  representations  were  made 
at  all,  they  were  made  by  the  deputy  sheriff, 
and  were  no  part  of  his  official  acts  or  duties, 
and  amounted  to  a  personal  engagement  on 
his  part  for  which  the  sheriff  was  in  no  way 
responsible.  If  the  respondent  Is  in  such  a 
position  that  he  can  show  that  he  was  dam- 
aged by  the  representation  of  the  deputy,  be 
must  look  to  him  for  indemnity,  and  not  to 
the  sheriff.  Marshall  v.  Hosmer,  4  Mass.  00; 
Waterhonse  v.  Walte,  11  Mass.  207;  Tobey 
V.  Leonard,  15  Masa  20O;  5  Am.  &  Eng.  Enc. 
Law,  p.  635,  note  1. 

It  is  said,  however,  that  appellant  Hollo- 
way was  guilty  of  such  laches.  In  withholding 
his  order  of  sale  for  a  period  of  five  months, 
that  it  would  now  be  inequitable  to  permit 
him  to  avail  himself  of  It.  But  we  fall  to  see 
any  force  in  this  suggestion.  Our  statute 
provides  that  execution  may  Issue  on  a  Judg- 
ment of  a  court  of  record  at  any  time,  pro- 
vided that,  after  the  lapse  of  five  years,  the 
Judgment  must  first  be  revived  in  the  manner 
provided  by  law.  2  Hill's  Code,  i  464.  An 
order  of  sale  is.  In  effect,  merely  an  execu- 
tion. How,  then,  can  it  be  said  that  such  an 
order  shall  be  of  no  effect  or  validity  simply 
because,  In  the  opinion  of  some  one,  it  might, 
or  onght  to,  have  been  Issued  at  an  earlier 
date?  There  is,  manifestly,  no  merit  in  such 
a  proposition.  Upon  the  case  made  by  the 
pleadings  and  proofs.  It  appears  clear  to  us 
that  the  respondent  is  entitled  to  no  relief  In 
this  action.  The  Judgment  will  therefore  be 
reversed,  and  the  cause  remanded,  with  In- 
structions to  dismiss  the  complaint. 

HOTT,  C.  J.,  and  SCOTT.  DUNBAE,  and 
GORDON,  JJ.,  concur. 


(12  Waah.  669) 
NORTHERN  COUNTIES  INVESTMENT 
TRUST,  Limited,  v.  HENDEB  et  ux. 

(Supreme  Court  of  Washington.     Sept  13, 
1895.) 

Appeal— NoTioB — Appeal  Bond— Affidavits  op 

SURETIKa. 

1.  Act  March  8.  1893.  {  4,  provides  that  a 
party  desiring  to  appeal  to  the  supreme  court 
may  give  notice  in  open  court  when  the  judg- 
ment is  rendered.  Cfode  Proc.  §  379,  provides 
that  on  trial  of  an  issue  of  fact  by  the  court, 
its  decision,  separately  stating  the  facts  found 
and  conclusions  of  law,  shall  be  given  In  writ- 
ing, and  filed  with  the  clerk,  and  judgment  on 
the  decision  shall  be  entered  according^.  B^J, 
that  in  such  a  case  judgment  is  not  rendered" 
till  the  findings  and  judgment,  or  at  least  an 
order  for  judgment,  are  filed  with  the  clerk;  the 
signing  and  dating  of  the  findings  is  not  enough. 

2.  Under  Act  March  8,  1893,  i  6,  declanng 
that  an  appeal  shall  be  ineffectual  unless  an  ap- 
peal bond  be  filed  in  the  Buperior  court  within  a 
certain  time;  and  section  10,  declaring  that  an 
appeal  bond  shall  be  of  no  force  unless  arcom- 
paiiied  by  the  affidavit  of  the  sureties,  contain- 
mg  statements  as  to  their  responsibility, — appeal 
is  ineffectual  where  there  is  no  accompanying 
aflSdavit     Dunbar,  J.,  dissenting. 
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3.  The  supreme  court  cannot,  in  the  absence 
of  statutory  authority,  allow  amendment  of  an 
appeal  bond  or  the  giving  of  a  new  one. 

Appeal  from  superior  court,  Garfield  coun- 
ty;  K.  F.  Sturdevant,  Judge. 

Action  by  the  Northern   Counties  Invest- 
ment Trust,  Limiied,  against  Henry  Hender 
and  -wife,  to  foreclose  a  mortgage.   Judgment  | 
for    defendants.     Plaintiff    appeals.    Appeal 
dismissed. 

S.  G.  Cosgrore  and  M.  M.  Godman,  for  ap- 
pellant.   M.  F.  Gose,  for  respondents. 

ANDERS,  J.  The  respondents  move  to  dis- 
miss the  api>eal,  for  the  alleged  reason  that  \ 
the  court  has  no  jurisdiction  to  hear  and  de- 
termine the  matters  in  controversy.  The  spe- 
cific grounds  for  dismissal  set  forth  in  the 
motion  are  that  no  notice  of  appeal  has  been 
given,  served,  or  filed  herein  as  by  law  re- 
Quired;  that  the  api>eal  bond  is  not  In  form 
or  substance  such  as  to  render  the  appeal  ef- 
fectual: that  the  pretended  bond  filed  herein 
is  void,  because  none  of  the  makers  of  said 
bond  have  justified  as  by  law  requh:ed,  or  at 
all;  and  that  the  guardian  ad  litem  of  de- 
fendant, Henry  Hender,  has  not  been  made 
a  party  to  the  appeal,  and  no  notice  of  the  ap- 
peal has  been  served  upon  him. 

It  is  provided  in  section  4  of  the  act  of 
March  8,  1893,  relating  to  appeals  to  the  su- 
preme court  (Laws  1803,  p.  120),  that  "a 
party  desiring  to  appeal  to  the  supreme  court 
under  the  provisions  of  this  act  may,  by  him- 
self or  his  attorney,  give  notice  In  open  court 
or  before  the  judge,  if  the  Judgment  or  order 
appealed  from  is  rendered  or  made  at  cham- 
bers, at  the  time  when  such  judgment  or  or- 
der is  rendered  or  made,  that  he  opneals 
from  such  judgment  or  order  to  the  supreme 
court,  and  thereupon  the  court  or  judge  shall 
direct  the  clerk  to  make  an  entry  of  such  no- 
tice In  the  Journal  of  the  court.  If  the  ap- 
I>eal  be  not  taken  at  the  time  when  the  judg- 
ment or  order  appealed  from  is  rendered  or 
made,  then  the  party  desiring  to  appeal  may, 
by  himself  or  his  attorney,  within  the  time 
prescribed  in  section  three  of  this  act,  sen-e 
written  notice  on  the  prevailing  party  or  his 
attorney  that  he  appeals  from  such  judgment 
or  order  to  the  supreme  court,  and  within 
five  days  after  the  service  of  such  notice 
shall  file  with  the  clerk  of  the  superior  court 
the  original  or  a  copy  of  such  notice,  with 
proof  or  the  written  admission  of  the  service 
thereof,  and  thereupon  the  clerk  shall  enter 
such  notice,  with  the  proof  or  admission  of 
service  thereof.  In  the  Journal  of  the  court." 
It  is  conceded  that  the  notice  of  ap];>eal  was 
given  in  open  court,  and  the  record  shows 
that  the  notice  was  entered  In  the  Journal  of 
the  court  by  order  of  the  judge.  It  was  given 
In  strict  conformity  to  the  statute,  and  there 
is  no  objection  to  it  on  the  ground  of  infor- 
mality. But  the  respondents  insist  that  the 
notice  was  ineffectual,  because  It  was  not 
given  at  the  time  the  judgment  appealed 
from  was  rendered  or  made,  and  because  said 


judgment  was  not  rendered  at  chambers; 
the  latter  ground  being  based  on  the  imten- 
able  proposition  that  the  notice  in  open  court 
or  before  the  judge  is  limited  to  Judements 
or  orders  rendered  or  made  at  chambem 
The  action  was  brought  to  foreclose  a  mort- 
gage, and  was  tried  by  the  court  without  a 
jiu-y.  The  record  discloses  the  fact  that  the 
appeal  bond  and  the  motion  for  a  new  trial 
were  filed  on  September  12,  1894.  It  farther 
appears  that  the  notice  of  appeal  was  given 
at  the  time  when  the  motion  for  a  new  trial 
was  overruled,  and  when  the  court  ordered 
judgment  to  be  entered  in  favor  of  the  de- 
fendants In  accordance  with  the  findings  of 
fact  and  conclusions  of  law  theretof cn-e  made. 
The  statute,  it  will  be  observed,  requires  the 
notice  of  appeal,  If  given  in  open  court,  to  be 
given  at  the  time  when  the  Judgment  or  or- 
der appealed  from  is  rendered  or  made,  and 
the  auestion  is,  when  was  the  Judgment  and 
decree  rendered  In  this  case?  The  com't  made 
findings  of  fact  and  conclusions  of  law  in  ac- 
cordajice  with  section  379  of  the  Code  of 
Procedure,  which  Is  as  follows;  "Upon  the 
trial  of  an  issue  of  fact  by  the  coiut,  its  de- 
cision shall  be  given  In  writing  and  filed 
with  the  clerk.  In  giving  the  decision,  tlie 
facts  found  and  the  conclusions  of  law  shall 
be  separately  stated.  Judgment  upon  the  de- 
cisions shall  be  entered  accordingly."  The 
findings  and  the  conclusions  of  the  court,  as 
well  as  the  Judgment  based  thereon,  were 
dated  September  11, 1884;  and  it  is  urged  on 
behalf  of  the  respondents  that  the  Judgment 
was  rendered  on  that  date,  and  that,  there- 
fore, the  notice  which  was  not  given  at  that 
time  was  too  late  to  effect  an  appeal.  Tht- 
record,  however,  discloses  that  neither  the 
findings  of  fact,  conclusions  of  law,  nor  Judg- 
ment were  filed  until  the  12th  of  September: 
and.  Inasmuch  as  the  statute  requires  the  de- 
cisions of  the  court  in  cases  tried  without  a 
Jury  to  be  given  In  writing  and  filed  with 
the  clerk.  It  f<^ow8  that  the  Judgment  was 
not  rendered  until  it  was  filed  in  accordance 
with  the  order  of  the  court.  It  is  not  the 
mere  signing  of  the  findings,  bat  the  filing, 
that  Is  essential  to  the  decision  contemplated 
by  the  statute.  The  action  was  not  deter- 
mined until  the  findings  and  judgrment,  or  at 
least  an  order  for  a  Judgment,  were  filed 
with  •the  clerk.  This  Is  evident  from  the 
fact  that,  at  any  time  before  filing,  the  find- 
ings might  have  been  changed  by  the  court, 
or  new  findings  substituted.  See  Comstock 
Quicksilver  Mln.  Co.  y.  Superior  Court,  57 
Cal.  625,  and  Adams  t.  Nellis,  59  How.  Prac. 
385.  As  the  notice  of  appeal  was  given  at 
the  time  when  the  court  ordered  Judgment  to 
be  entered,  it  f<dlow8  from  what  we  have 
said  that  it  was  given  within  the  time  con- 
templated by  law;  that  Is,  when  the  Judg- 
ment was  actually  rendered. 

But  we  ape  forced  to  the  conclosion  that 
the  objection  to  the  appeal  bond  Is  well  taken, 
and  that  the  am>eal  was  not  perfected  In  the 
manner  prescribed  by  law.     The  bond  filed 
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by  appellant  In  the  court  below  was  properly 
conditioned  to  effect  the  appeal,  but  as  It 
was  not  accompanied  by  the  affidavit  o(  the 
sureties  required  by  section  10  of  the  act 
Of  March  8,  1803,  or  by  any  affidavit  what- 
ever. It  was  absolutely  without  force,  and 
was  therefore.  In  effect,  no  bond  at  all.  Sec- 
tion 6  of  the  act  above  menti'cmed  provides 
that  "an  appeal  Iri  a  civil  action  or  proceed- 
ing shall  become  ineffectual  for  any  purpose 
unless  at  or  before  the  time  when  the  notice 
of  appeal  Is  given  or  served,  or  within  five 
days  thereafter,  an  appeal  bond  to  the  ad- 
verse party  conditioned  for  the  payment  of 
costs  and  damages,  as  prescribed  In  section 
seven  of  this  act,  be  filed  with  the  clerk  of 
the  superior  court,  or  money  In  the  sum  of 
two  hundred  dollars  be  deposited  with  the 
clerk  in  Ueu  thereof.  *  •  •"  And  in  sec- 
tion 10  It  Is  declared  that  "an  appeal  bond, 
whether  conditioned  so  as  to  effect. a  stay  of 
proceedings  or  not,  shall  be  of  no  force  un- 
less accompanied  by  the  affidavit  of  the  sure- 
ty or  sureties  therein,  attached  thereto,  in 
which  each  surety  shall  state  that  he  is  a 
re^dent  of  this  state  and  is  worth  a  certain 
sum  mentioned  in  such  affidavit,  over  and 
above  all  debts  and  liabilities.  In  property 
within  this  state,  exclusive  of  property  ex- 
empt from  execution,  and  which  sums  so 
sworn  to  by  the  surety  or  sureties  shall  be  at 
least  equal  to  the  penalty  named  in  the  bond 
if  there  be  but  one  surety,  or  shall  amount 
in  all  to  at  least  twice  such  penalty  If  there 
be  more  than  one  surety."  In  Marshaw  v. 
McDowell,  89  N.  C.  181,  the  court  held  that 
language  similar  In  substance  to  that  used  In 
these  sections  was  not  directMy  merely,  but 
mandatory,  and  that  an  appeal  must  be  per- 
fected in  accordance  with  the  requirements 
of  the  statutes  or  It  will  be  dtemissed.  That 
the  affidavits  of  sureties  required  by  statute 
must  accompany  the  bond  to  give  It  validity 
seems  to  be  the  settled  doctrine  of  tlie  courts. 
See  Bryson  v.  Lucas,  85  N.  C.  307;  Bailey  v. 
Rutjes,  01  N.  C.  420;  State  v.  Wagner,  Id. 
521;  Turner  v.  Qulnn,  Id.  92;  Anthony  v. 
Carter,  Id.  229;  HolcMnb  v.  Teal,  4  Or.  a52; 
Alberson  v.  Mahaffey,  6  Or.  412;  State  v.  Mc^ 
Klnmore,  8  Or.  207;  Pencinse  v.  Burton,  » 
Or.  178.  It  is  true  that  this  court,  actuated 
then,  as  now,  by  the  desire  to  hear  every  case 
upon  its  merits,  declined  to  dismiss  the  ap- 
I>eals  In  McBachem  v.  Brackett,  8  Wash.  CD2, 
;i6  Pac.  600,  and  Warburton  v.  Ralph,  0  AVasn. 
r>37,  38  Pac.  140,  and  perhaps  some  other 
cases,  In  wliich  the  affidavits  were  defective 
in  not  stating  some  one  of  the  particular 
things  mentioned  in  the  statute.  In  so  do- 
ing, we  were  certainly  more  liberal  than 
some  other  courts  have  been  under  similar 
provisions  of  law,  and,  perhaps,  went  beyond 
the  strict  letter  of  the  statute.  But,  be  this 
as  It  may,  we  here  have  a  bond  unaccom- 
panied by  any  affidavit  whatever,  not  one 
with  a  defective  or  informal  affidavit  merely, 
and  hence  this  case  is  dlstlngulRliable  fmm 
.those  above  mentioned,  and  must  be  deter- 


mined on  the  facts  presented  and  the  law  ap- 
plicable thereto.  The  law  says  that  the  bond 
before  us  is  of  no  force,  and  it  Is  the  plain 
duty  of  the  court  to  so  declare  it.  To  rem- 
edy the  difficulty  confronting  them,  the  learn- 
ed counsel  for  the  appellant  have  tendered, 
and  asked  to  have  filed.  In  this  court,  a  new 
bond,  accompanied  by  a-  proper  affidavit  of 
the  sureties.  Whether  such  a  bond  as  the 
law  requires  to  be  filed  in  the  trial  court  .with- 
in a  limited  time,  can,  after  the  expiration 
of  that  time,  properly  be  filed  in  this  coun. 
Is  a  question  the  solution  of  which  depends 
upon  the  authority  conferred  upon  the  coun 
to  correct  or  supplement  the  record  of  the 
court  below.  This  Is  an  appellate  tribunal, 
so  far  as  this  and  kindred  cases  are  con- 
cerned, and  It  can  amend  the  records  sent  up 
to  It  for  review  only  In  so  far  as  It  is  there- 
unto authorized  by  statute.  Accordingly,  it 
is  stated  In  1  Enc.  PI.  &  Prac.  p.  903,  that 
appellate  courts  cannot  allow  a  substantially 
defective  appeal  bond  to  be  amended  without 
statutory  authority,  and  the  cases  cited  seem 
ample  to  sustain  the  proposition. 

What,  then,  is  the  statutory  authority  of 
this  court  In  respect  to  the  matter  before  us? 
It  has  authority  to  allow  all  amendments  In 
matters  of  form  curative  of  defects  in  appel- 
late proceedings  (Laws  1893,  p.  129,  {  10); 
but  the  defect  under  consideration  is  not 
merely  one  of  form,  but  of  substance,  and 
therefore  that  provision  does  not  meet  thp 
present  emergency.  Again,  we  are  directed 
to  disregai-d  all  technicalities,  and  hear,  upon 
their  merits,  all  cases  brought  before  tlie 
court  in  the  manner  provided  by  law.  But 
.that  cannot  be  said  to  be  a  teclmlcallty  which 
goes  to  the  substance  of  the  appeal.  In  fact, 
by  the  express  terms  of  our  statute,  this 
court  only  acquires  Jurisdiction  of  an  appeal 
upon  the  taking  of  an  appeal  by  notice  as 
therein  prescribed,  and  the  filing  of  a  bond  to 
render  the  appeal  effectual.  Laws  1803.  p. 
128,  §  IG.  As  we  have  seen,  the  bond  filed  to 
render  the  appeal  effectual  in  this  instance 
was  without  force,  and  it  may  well  be  said 
that  this  court  has  not  acquired  Jurisdiction 
to  hear  this  appeal.  The  filing  of  the  bond 
to  perfect  the  appeal  was  jHst  as  necessary 
as  the  giving  of  notice  of  the  appeal  wltlnn 
the  time  limited,  and  the  one  can  no  more 
be  dispensed .  with  than  the  other.  Works, 
Courts,  p.  734.  In  many  of  the  states  pro 
vision  Is  made  by  law  for  the  amendment  ot 
a  defective  appeal  bond  or  the  giving  of  a 
new  one,  but  we.  find  no  such  provision  In  our 
statute,  nor  any  provislop  or  provisions  which 
can  be  construed  as  giving  the  court  the 
power  to  allow  the  filing  of  a  new  hood,  un- 
der such  circumstances  as  appear  in  this 
case.  The  appeal  must  be  dismissed,  and  it 
Is  accordingly  so  ordered. 

GORDON  and  SCOTT,  JJ.,  concur. 

HOYT.  C.  J.  (concurring).     In  my  opinion, 
the  conclusion  of  the  majority  of  the  court  la 
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Inconsistent  with  the  boldlng  In  McEacbem 
V.  Brackett,  8  Wash.  652,  36  Pac.  600,  and 
Warburton  v.  Ralph,  9  Wash.  537,  38  Pac 
140,  referred  to  therein,  and  I  think  the  bet- 
ter practice,  would  have  been  to  retain  this 
case  for  bearing  upon  the  merits,  upon  tne 
authority  of  those.  A  construction  of  a  stat- 
ute relating  to  practice  announced  by  this 
court  should  control  decisions  made  thereaft- 
er, as  certainty  is  the  important  thing. 

However,  as  the  conclusion  of  the  majority 
In  this  case  is,  in  my  opinion,  the  correct  one, 
as  shown  by  my  dissent  from  the  opinions  In 
the  cases  above  referred  to^  I  ana  content  to 
concur  in  the  result 

DUNBAR,  3.  (dissenting).  I  fully  Indorse 
what  Chief  Justice  HOYT  has  said  In  the 
first  paragraph  of  his  concurring  opinion, 
concerning  the  importance  of  uniform  hold- 
ings on  questions  of  practice;  and,  as  I  am 
satisfied  with  the  rule  laid  down  In  the  for- 
mer decisions  of  this  court  above  referred  to, 
I  am  compelled  to  dissent  from  the  conclu- 
sion reached  by  the  majority  In  this  case. 


(12  Wash.  62t) 

STATE  ex  reL  RUTH  ▼.  PRATHER  et  al., 

Board  of  County  Commissioners. 

(Supreme  Court  of  Washington.     Sept.  27, 

isao.) 

UlOEWATS— BeCORDISO  SDBVKTS. 

Laws  1895,  c  77,  §  8,  provides  that  all 
'field  notes  shall  be  collected  by  the  surveyor, 
perfected,  and  recorded  in  his  office,  in  the 
same  manner  as  records  of  surveys  are  required 
to  be  made  by  the  provisions  of  this  act.  Sec- 
tion 6  provides  that  each  county  surveyor  shali 
record  in  a  suitable  book  all  surveys  made  by 
him  and  his  deputies,  except  such  as  are  made 
for  a  temporary  purpose  and  surveys  of  high- 
ways and  village  plats.  Bdd,  that  a  county 
surveyor  has  no  authority  to  record  notes  and 
surveys  of  highways.     Gordon,  J.,  dissenting. 

'    Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

Petition  for  mandamus  by  the  state,  upon 
the  relation  of  A.  S.  Ruth,  against  Thomas 
Prather  and  others,  constituting  the  board  of 
county  commissioners.  From  a  Judgment  for 
petitioner,  defendants  appeal.    Reversed. 

Hilo  A.  Root,  for  appeUants.  Troy  &  X^lk- 
nor,  for  respondent 

DUNBAR,  J.  This  case  involves  simply 
the  construction  of  a  statute,  and  admits  of 
very  little  discussion.  We  thiuk,  however, 
that  construing  section  8,  c.  77,  Iaws  1895 
(which  provides  that  "all  field  notes,"  etc., 
"shall  be  collected  by  the  surveyor,  perfected  • 
.and  recorded  in  his  office  fai  the  same  manner 
iis  records  of  surveys  are  required  to  be  made 
by  the  provisions  of  this  act").  In  connection 
with  section  5  i  of  the  same  act  (which  ex- 

t  Laws  1895,  c.  77.  |  6,  is  as  follows:  "Each 
county  surveyor  shall  record  in  a  suitable  book 
all  surveys  made  by  him  and  bis  deputies,  ex- 
cept such  as  are  made  for  a  temporary  purpose, 
and  surveys  of  highways  and  village  plats." 


cepts,  from  the  record  which  the  surveyor  b 
authorized  to  make,  surveys  of  highways), 
the  construction  placed  upon  the  statute  by 
the  lower  court  is  not  Justified,  and  that  the 
exception  In  section  5  luiist  be  considered  to 
apply  also  to  the  provisions  of  section  8.  The 
Judgment  will  be  reversed,  and  the  cause  re- 
manded to  the  lower  court,  with  instructions 
to  sustain  the  demurrer  to  the  complaint 

HOYT,  C.  J.,  and  ANDERS  and  SCOTT, 
JJ.,  concur.    GORDON,  J.,  dissents. 

(U  vnuh.  sso 
OHAPIN  V.  KENOTER  et  aL 

(Supreme  Court  of  Washington.     Sept  10, 
1895.) 
BcPRSm  COUBT — JuKisoicnoR. 
Where  lumber  upon  which  plaintiff  claim- 
ed a  lien  was  removed  by  defendant  and  ren- 
dered incapable  of  identification,  the  action  la 
one  for  damages,  and  the  supreme  court  has  no 
appellate  jurisdiction  thereof  if  the  amount  in- 
volved is  less  than  $200. 

Appeal  from  superior  court,  Wliatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  B.  S.  Cbapin,  by  W.  W.  Chapin, 
his  next  friend,  against  John  Kenoyer  and 
others,  to  recover  for  services  rendered. 
Plaintiff  had  Judgment  and  certain  defend- 
ants appeal.    Dismissed. 

Black  &  Leaming  and  Buike,  Shepard  & 
Woods,  for  appellants.  Bruce,  Brown  & 
Cleveland,  fOr  respondent 

SCOTT,  J.  The  plaintiff  began  an  action, 
alleging,  in  substance,  tliat  the  defendants 
Kenoyer  employed  him  to  render  serrices  in 
the  manufacture  of  timber  Into  slilngles,  and 
that  pursuant  thereto  he  performed  labor  for 
said  defendants  In  manufacturing  about  150,- 
000  shingles,  and  that  there  was  due  him 
therefor  the  sum  of  $96.91,  tot  which  he  waa 
entitled  to  a  lien  rrgoa  the  ahlngles  manu- 
factured; and  that  he  had  filed  the  necessair 
notice  of  such  claim,  but  .hat  the  defendants 
Underwood  and  the  Great  Northern  Railway 
Company,  having  full  knowledge  of  bis 
rights,  did,  without  his  consent,  remove, 
eloign,  and  take  away  145,000  of  said  Bbln- 
gles,  and  rendered  the  same  impossIUe  of 
Identification,  without  paying  the  amonnt  of 
bis  claim;  and  he  prayed  Judgment  therefor, 
with  Interest  and  attorney's  fees,  against  the 
contractors,  and  also  against  the  other  de- 
fendants, under  the  provisions  cfC  section  20, 
p.  434,  Laws  1898.  Issue  Was  Joined,  and  a 
trial  had,  and  Judgment  rendered  tor  the 
plaintiff  In  the  sum  of  $137.90.  Thereafter 
the  defendant  the  Great  Northern  Railway 
Company  petitioned  the  court  to  set  aside 
said  Judgment,  which  petition,  attar  hearing, 
was  denied,  whereupon  the  defendant  last 
named  and  the  defendant  Underwood  appeal- 
ed from  the  original  Judgment  In  the  action, 
and  also  from  the  Judgment  of  the  court  de- 
nying the  petition  to  vacate.  When  the 
cause  was  called  for  argument  here  a  motion 
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was  made  by  the  respondent  to  dismiss  said 
appeals,  on  the  ground  that  this  court  had  no 
Jurisdiction  thereof,  the  amount  In  controver- 
sy being  less  than  $200.  We  think  this  mo- 
tion well  taken.  The  property  having  been 
removed,  and  rendered  impossible  of  identifi- 
cation, the*  action  was  substantially  one  for 
damages.    Dismissed. 

HOTT,  O.   J.,   and   ANDBBS,   GORDON, 
and  DUNBAR,  JJ.,  concur. 


(12  Waab.  S88) 

STATE  ex  roL  DODQB  T.  LANGHORNB, 
Judge. 

(Supreme  Court  of  Wasfaingtoo.     Sept  10, 
1895.) 

HODIVICATIOK    OT   JDDOIIBMT. 

After  the  relator  interpleaded  in  an  in- 
solvency proceeding,  and  recovered  judgment  on 
an  interest  in  a  fund  arisin^s  from  another  judg- 
ment which  had  I>een  assigned  to  him  b^  the 
assignors,  the  court  cannot,  upon  the  petition  of 
a  witness  in  the  action  wherein  said  fund  was 
recovered,  modify  the  judgment  in  favor  of 
relator  so  as  to  compel  relator  to  pay  to  said 
witness  his  fees,  though  there  was  an  agree- 
ment between  said  assignors  and  relator  that 
the  relator  was  to  pay  a  portion  of  the  costs. 

Petition  by  the  state,  upon  the  relation  of 
P.  H.  Dodge,  for  writ  of  prohibition  to  re- 
strain W.  W.  Langhome,  Judge,  from  taking 
any  further  proceedings  in  the  matter  of  en- 
forcing a  certain  order.    Writ  issued. 

Edward  F.  Hunter,  for  relator.  Reynolds 
&  Stewart,  for  respondent 

ANDERS,  J.  In  March,  1891,  P.  H.  Dodge, 
the  relator  herein,  recovered  Judgment  in  the 
superior  court  of  Lewis  county,  against  Box 
&  Rhodes,  known  as  the  Ghehalis  Shingle 
Company,  for  the  sum  of  91,338.85  and  costs. 
On  July  27, 1891,  the  shingle  company  satis- 
fied that  Judgment  by  assigning  to  the  re- 
latw  a  one-third  interest  in  an  unliquidated 
claim  for  damages  which  they  had  against 
the  firm  of  Webster,  Kelso  &  Dare.  Subse- 
quently, and  according  to  agreement  between 
the  relator  and  the  Chehails  Shingle  Com- 
pany, the  latter  commenced  an  action  in  the 
8Ui>erior  court  against  Webster,  Kelso  &  Dare 
to  recover  the  amount  of  their  claim.  This 
action  resulted  in  a  Judgment  for  the  plain- 
tiffs for  the  sum  of  $1,378  and  costs,  taxed 
at  $229.90,  which  judgment  was  rendered 
July  29,  1892.  On  March  7,  1893,  the  Judg- 
ment and  interest  were  paid  in  full  by  the 
defendants,  and  then  amounted  to  $1,829.76. 
During  the  pendency  of  this  action  the  Che- 
halls  Shingle  Company  made  an  assignment 
for  the  benefit  of  their  creditors,  under  the 
state  insolvency  law,  and  one  Newland  was 
appointed  assignee.  There  being  a' disagree- 
ment between  the  relator,  the  assignee,  and 
some  other  parties  as  to  the  relator's  interest 
in  this  fund,  the  whole  thereof  was,  by  order 
of  the  court,  delivered  to  the  clerk  to  be  held 


for  future  distribution.  On  March  13.  1803, 
the  relator  herein  commenced  an  action, 
which  he  termed  an  intervention,  but  which 
was  more  in  the  nature  of  an  interpleader,  to 
recover  the  one-third  interest  in  the  amount 
of  this  Judgment  which  he  claimed  under  the 
assignment  from  the  Chehails  Shingle  Com- 
pany ;^  and  on  June  30,  1803,  he  recovered  a 
Judgment  for  the  sum  of  $632.54,  which  sum 
was  accordingly  paid  him  by  the  clerk  of  the 
court.  By  agreement  between  the  relator 
and  the  Chehails  Shingle  Company,  the  re- 
lator was  to  pay  one-third  of  all  the  costs  and 
expenses  of  the  suit  against  Webster,  Kelso 
&  Dare,  and  the  Judgment  which  he  recov- 
ered in  the  proceeding  in  Intervention  includ- 
ed certain  witness  fees  which  he  alleged  that 
he  had  theretofore  paid.  The  Judgment  and 
decision  of  the  court  In  favor  of  the  relator' 
was  not  appealed  from  by  any  of  the  parties 
interested  in  the  proceeding,  but  on  January 
26,  1894,  one  James  McAndrews  presented  to 
the  Judge  of  said  court  a  petition  reciting  that 
he  was  a  witness  for  the  plalntlfF  in  the  ac- 
tion brought  by  the  Chehails  Shingle  Com- 
pany against  Webster,  Kelso  &  Dare,  and 
that  his  fees,  charged  up  in  the  cost  bill  in 
that  action,  and  to  which  he  was  entitled, 
amounted  to  the  sum  of  $58.20,  which  sum 
has  not  been  paid  to  him,  or  any  part  thereof, 
except  the  sum  of  $23.75,  which  was  paid  to 
him  by  said  Chehails  Shingle  Company  Octo- 
ber 26,  1891;  that  said  Dodge  wrongfully 
claimed  and  received  from  the  clerk  of  this 
court  the  sum  of  $58.20,  witness  fees  belong- 
ing to  petitioner,  and  that  he  had  not  since 
paid  to  the  petitioner  the  said  sum  of  $58.20, 
or  any  part  thereof;  that  of  the  amount  so 
wrongfully  withdrawn  from  the  registry  of 
the  court  by  the  said  Dodge,  the  sum  of 
$34.45  belonged  to  and  should  be  paid  to  your 
petitioner;  and  the  petition  prayed  for  an 
order  directing  said  Dodge  to  return  Into 
court  said  sum  of  $58.20,  withdrawn  by  him, 
and  that  the  court  order  and  direct  that  the 
amount  due  to  this  petitioner  for  his  witness 
fees,  when  paid  Into  court,  be  paid  to  the 
petitioner.  This  petition  was  verified  by  the 
said  James  McAndrews.  The  Judge  of  said 
court  thereupon  made  an  order  directing  the 
relator  to  appear  before  the  court  on  Febru- 
ary 5,  1895,  to  show  cause  why  the  prayer  of 
said  petition  should  not  be  granted,  and  fur- 
ther ordered  and  directed  that  a  copy  of  the 
order  should  be  delivered  to  the  relator,  or  to 
his  attorney,  Edward  F.  Hunter.  In  accord- 
ance with  the  order  of  the  court,  a  copy  of 
the  petition  and  order  was  served  upon  the 
attorney  for  the  relator  on  January  26,  1894, 
as  shown  by  his  admission  indorsed  on  the 
original  petition  and  order.  On  February  5, 
1894,  the  relator,  by  his  attorney,  filed  a  mo- 
tl<»  to  quash  the  court's  citation,  on  the 
grounds  (1)  that  same  was  not  Issued  In  the 
name  of  the  state  of  Washington;  (2)  that  It 
is  not  signed  by  the  clerk  of  said  court;  and 
(3)  that  It  has  not  the  seal  of  the  court.  The 
relator  appeared  specially  for  the  purpose  of 
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'this  motion.  The  court  overruled  the  motion 
to  quash,  and  the  relator  duly  excepted. 
Nothing  further  was  done  In  the  matter  un- 
til April  24,  1895,  when  a  notice  of  motion 
for  an  order  requiring  the  relator  to  pay  the 
money  into  court  was  served  upon  him,  re- 
quiring him  to  appear  before  the  court  on 
May  8,  1895.  The  relator  failed  to  appear  in 
i-esponse  to  that  notice,  and  the  court  made 
an  order  requiring  him  to  pay  the  money  to 
the  clerli  of  the  court,  and  directed  tliat  he  lae 
cited  to  appear  In  court  on  the  3d  day  of 
June,  1895,  to  show  cause,  if  any  he  had,  why 
he  had  not  complied  with  the  order  of  the 
court.  In  response  to  this  order,  the  relator 
and  his  attorney  appeared  in  court  and  filed 
an  answer  setting  up  the  previous  orders  and 
proceedings  of  the  court,  including  the  judg- 
ment in  his  favor  in  the  proceeding  in  inter- 
vention, and  claiming  that  that  judgment 
was  final  and  conclusive,  and  that  the  court 
did  not  have  jurisdiction  at  the  time  of  issu- 
ing the  citation,  or  at  any  time  since,  over 
the  subject-matter  or  the  person  of  the  relat- 
or. The  petitioner,  by  his  attorneys,  moved 
to  strike  this  answer  from  the  flies  for  the 
reason  that  it  was  not  responsive  to  the  alle- 
gations of  the  petition,  which  motion  was 
granted  by  the  court,  and  thereupon  the 
court,  entered  a  peremptory  order  that  the  re- 
lator pay  the  said  sum  of  $58.20  to  the  cleric 
of  the  court.  A  stay  of  proceedings  was  then 
liad,  by  agreement  of  the  parties,  for  the 
l)eriod  of  15  days.  The  relator  having  failed 
to  comply  with  this  last  order  of  the  court 
within  the  time  limited,  an  affidavit  was  pre- 
sented to  the  court  by  one  David  Stewart,  at- 
torney for  the  petitioner,  stating  the  fact  of 
noncompliance,  and  requesting  the  court  to 
make  an  order  compelling  the  relator  to  com- 
ply with  the  orders  of  the  court,  and  to  pun- 
ish him  as  for  a  contempt  of  court.  Upon 
llie  presentation  of  this  affidavit  and  a  mo- 
tion founded  thereon,  the  court  directed  that 
u  warrant  of  arrest  issue  for  the  purpose  of 
bringing  the  relator  before  the  court  to  show 
cause  why  he  should  not  be  adjudged  guilty 
of  contempt,  which  was  accordingly  done. 
At  this  stage  of  the  proceedings,  the  relator 
applied  to  this  court  for  a  writ  of  prohibition 
to  restrain  the  court  from  further  proceeding 
in  the  matter  of  enforcing  the  order. 

It  Is  contended  here  by  the  relator,  as  it 
was  contended  at  all  stages  of  the  proceed- 
ings In  the  court  below,  that  the  court  had 
no  jurisdiction  to  make  the  order  which  it 
.was  attempting  to  enforce.  On  the  other 
liand,  it  is  insisted  on  behalf  of  respondent 
that  the  court  had  Jurisdiction  to  hear  and 
determine  the  questions  presented  by  the  pe- 
tition of  McAndrews,  for  the  reason  that  the 
relator  bad  Intervened  in  the  insolvency  pro- 
ceeding of  the  Chehalis  Shingle  Company, 
and  was.  therefore  bound  by  every  order 
made  therein  of  which  he  had  notice.  But  it 
is  difficult  to  perceive  bow  the  fact  that  be 
intervened  in  that  proceeding  can  confer  Ju- 
risdiction upon  the  court  in  this  matter.    We 


think  the  question  of  Jurisdiction  must  be 
determined  without  reference  to  that  action. 
It  must  be  recollected  that  the  petitioner, 
McAudrews,  bases  his  right  to  relief  upon 
the  fact  that  he  was  a  witness  in  the  case  of 
the  shingle  company  against  Webster,  Kelso 
&  Dare,  and  was  therefore  entitled  to  a  por- 
tion of  the  costs  taxed  in  Tavor  of  the  plain- 
tlfts  in  that  case  as  witness  fees.  He  was 
not  a  party  either  to  that  action  or  to  the 
Insolvency  proceedings,  and  if  the  object  of 
his  petition  was  to  set  aside  or  modify  the 
judgment  of  the  court  in  favor  of  the  rda- 
tor,  then  it  is  evident  that  be  did  not  pro- 
ceed in  accordance  with  the  provisions  of  the 
statute.-  Furthermore,  not  having  been  a 
party  to  the  proceeding  in  which  be  has  as- 
sumed to  entitle  his  petition,  he  had  no  right 
to  move  to  set  aside  the  judgment'  In  any 
event.  It  Is  only  a  party  to  an  action  who 
is  «itltled  to  move  to  set  aside  the  judgment 
See  Code  Proc.  tit.  14.  If  the  petitioner  had 
any  clalin  for  fees  or  anything  else  against 
the  relator,  it  was  his  duty  to  institute  some 
proceeding  in  accordance  with  law  directly 
against  the  relator  for  the  recovery  of  the 
amount  of  his  claim.  This  he  did  not  do  in 
this  Instance.  His  petition  cannot  be  consid- 
ered a  complaint,  because  It  is  not  such  ei- 
ther In  form  or  substance,  and  apparently 
was  not  Intended  to  be  such.'  Conceding  all 
of  the  facts  stated  In  It  to  be  true,  it  Is  man- 
ifest that  he  has  no  cause  of  action  of  any 
character  whatever  against  the  relator.  He 
has,  by  his  own  showing,  no  interest  In  the 
costs  taxed  in  the  judgment  against  Web- 
ster, Kelso  &  Dare,  as  a  witness  or  other- 
wise. Now,  it  has  been  said  by  the  highest 
authority  that  Jurisdiction  is  the  power  to 
hear  and  determine  a  cause  (U.  S.  v.  Arredon- 
do,  6  Pet.  691);  but  the  power  tp  bear  and 
det^nuine  must  be  exercised  in  accordance 
with  the  modes  prescribed  by  law.  And 
though  the  jurisdiction  of  a  court  may  be 
undoubted,  its  decision  may  nevertbeless  be 
luvalid  for  the  reason  that  It  is  not  such  as 
is  authorized  by  law.  As  to  jurisdiction,  it 
is  said  by  a  test  writer  of  repute  that: 
"There  must  be  a  right  in  dispute  between 
two  or  more  parties;  a  proceeding,  commen- 
ced under  the  proper  rules  of  the  law;  pm- 
cess,  formal  in  its  character,  served  on  ttM; 
opposite  party  or  parties  to  the  proceeding; 
the  subject-matter  must  be  one  that  the  court 
is  empowered  to  hear  and  determine;  the 
parties  must  have  the  right  to  be  heard,  and 
be  within  the  Jurisdiction  of  the  court,  or 
the  property.  If  that  be  the  subject  of  the 
action,  must  be  within  such  jurisdiction;  and 
the  owner  or  person  having  the  right  to  claim 
It,  or  to  be  heard,  must  be  notified  as  required 
by  law  of  the  pendency  of  the  proeeeding." 
Brown,  .Tur.  i  1.  The  same  writer  (section  .IK 
in  speaking  of  the  mode  of  exercising  judicial 
power,  further  says:  "Ordinarily  there  must 
be  a  petition  or  declaration,  filed  in  the  tri- 
bunal having  the  capacity  or  Juriadtotton  to 
hear,  try,  and  determine  the  particular  ques- 
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tion  Involved,  and  this  must  set  forth  a  state 
of  facts  showing  that  a  controversy  exists 
between  the  plaintiff  and  defendant,  that  the 
defendant  or  his  property  Is  within  the  juris- 
diction of  the  court,  or  may  be  brought  by 
process  within  it,  and  that  the  plaintiff  has 
the  right  or  capacity  to  sue,  setting  forth 
such  a  right  to  the  subject  of  the  action  as 
gives  a  sufficient  Interest  in  the  plaintiff  or 
complainant  to  hriijg  the  suit."  And  in 
Windsor  v.  McVeigh,  93  U.  S.  274,  the  court 
says:  "A  departure  from  established  modes 
of  procedure  will  often  render  the  judgment 
void.  Thus,  the  sentence  of  a  person  charged 
with  felony,  upon  conviction  by  the  court 
without  the  Intervention  of  a  jury,  would  be 
invalid  for  any  purpose.  The  decree  of  a 
court  of  equity  upon  oral  allegations,  with- 
out written  pleadings,  would  be  an  idle  act, 
of  no  force  beyond  that  of  an  advisory  pro- 
ceeding of  the  chancellor.  And  the  reason  is 
that  the  courts  are  not  authorized  to  exert 
their  power  in  that  way." 

Even  If  It  be  conceded  that,  in  this  instance, 
the  court  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  relator,  it  does  not  follow,  ac- 
cording to  the  principles  laid  down  in  the 
above  authorities,  that  it  had  the  right  or 
power  to  make  the  order  which  it  is  attempt- 
ing to  enforce.  In  fact,  it  appears  that  the 
court  clearly  transcended  Its  power  in  mak- 
ing the  order.  It  assumed  to  act  without  the 
llling  of  a  complaint,  and  to  determine  with- 
out investigation  or  proof.  This  was  an  at- 
tempt to  give  effect  to  the  will  of  the  court, 
rather  than  that  of  the  law.  When  the  court 
struck  out  the  answer  of  the  relator,  which 
was  certainly  relevant  and  material,  as  it 
was  in  effect  a  plea  to  the  jurisdiction  of 
the  court,  it  committed  error,  and  when  it 
entered  an  order  without  a  hearing  Its  act 
was  contrary  to  a  fundamental  principle  of 
law.  We  have  seen  that,  in  order  to  try  and 
determine  a  controversy,  the  defendant  must 
be  brought  before  the  court  by  some  process 
known  to  the  statute.  In  this  case  that  was 
not  done.  The  order  of  the  court  was  sub- 
stituted for  the  summons  provided  for  by 
law,  and  even  the  substituted  process  or  "ci- 
tation" should  have  been  quashed  on  motion 
of  the  relator  for  the  causes  stated  therein. 
It  is  evident  that  the  petitioner  could  have 
no  right  to  any  part  of  the  judgment  In  a' 
cause  by  reason  of  his  having  been  a  witness 
therein.  It  Is  also  evident,  from  the  record 
and  the  law  governing  the  procedure  of 
courts,  that  the  learned  court  exceeded  its 
power  and  jurisdiction  in  making  the  order 
in  question;  and,  the  order  being  illegal  and 
invalid,  it  follows  that  the  relator  cannot  b^ 
punished  for  a  contempt  in  violating  it.  See 
People  V.  O'Nell,  47  Cal.  109;  Ex  parte  Hol- 
lls,  59  Cal.  405;  Brown  v.  Moore,  61  Cal.  432; 
Leopold  V.  People  (III.  Sup.)  30  N.  E.  348. 
Let  the  writ  of  prohibition  Issue. 

HOTT,  C.  J.,  and  SCOTT,  DUNBAR,  and 
GORDON,  JJ.,  concur. 


(13  Wash.  5-» 
MACKAX  V.  ELWOOD. 

(Supreme  Court  of  Washington.     Sept.  18, 
1895.) 

OORPORATrOSS — ACTIOX   OK  SUBSCRIPTION  BT  As- 

8I0NEE. 

1.  Where  it  wag  alleged.  In  an  action  by  an 
assignee  to  recover  the  unpaid  balance  on  a 
subscription  to  stock,  that  the  corporation  was 
duly  organized  and  existing,  it  was  not  neces- 
sary to  alie^  that  all  the  capital  stock  had 
been  subscribed. 

2.  It  is  no  defense  to  an  action  by  an  as- 
signee to  recover  the  unpaid  balance  on  a  sub- 
scription to  stock  that  no  call  had  been  made 
by  the  directors  prior  to  the  assignment,  where 
the  assets  of  the  corporation,  including  unpaid 
subscriptions,  were  insufficient  to  meet  its  lia- 
biUties. 

3.  In  an  action  to  recover  the  unpaid  bal- 
ance to  a  subscription  for  stock  it  cannot  be 
shown  as  a  defense  under  a  general  denial  that 
all  the  capital  stock  was  not  subscribed  for. 

Appeal  from  superior  court,  Whatoom  coun- 
ty;  John  R.  Winn,  Judge. 

Action  by  W.  D.  Mackay,  assignee  of  the 
W.  J.  Pratt  Hardware  Company,  against 
John  Elwood,  to  recover  the  unpaid  balance 
of  the  purchase  price  of  certain  stocl^  From 
a  judgment  for  plaintiff,  and  from  an  order 
denying  his  motion  for  a  new  trial,  defend- 
ant appeals.    Ai&rmed. 

Falrchild  &  Rawson,  for  appellant  Kerr 
&  McCord,  for  respondent. 

GORDON,  J.  In  1890  the  Pratt  Hardware 
Company  filed  its  articles  of  incorporation 
pursuant  to  the  laws  of  this  state,  and  com- 
menced business  in  the  city  of  Whatcom, 
with  a  capital  stock  of  $40,000,  divided  into 
400  shares  of  the  par  value  of  $100  each.  In 
June,  1892,  a  receiver  was  appointed  for  said 
corporation,  who  qualified,  and  took  posses- 
sion of  its  assets.  Thereafter  said  corpora- 
tion made  an  assignment  of  all  of  its  assets 
to  Charles  Requa,  for  the  benefit  of  all  its 
creditors  pro  rata  in  proportion  to  their  re-' 
spective  claims,  which  deed  of  assignment 
was  executed  in  pursuance  of  the  resolution 
of  the  board  of  directors  of  said  corporation, 
acting  under  the  authority  and  direction  of 
its  stockholders.  The  assignee  qualified, 
and  began  proceedings  to  remove  the  receiv- 
er, and  to  possess  himself  of  the  property  of 
the  corporation,  pending  which  proceedings 
the  respondent,  Mackay,  was  selected  to  act  as 
assignee  by  the  creditors  of  said  corporation 
at  a  meeting  called  for  that  purpose.  There- 
upon said  Requa  (the  original  assignee),  in 
pursuance  of  an  order  of  court,  and  of  a  mu- 
tual arrangement  between  all  parties  con- 
cerned, made  la  open  court,  deeded  all  the 
propei-ty  of  said  corporation  to  respondent, 
and  the  receiver  surrendered  to  him  the  pos- 
session thereof.  Said  Mackay  qualified  as 
assignee,  and  proceeded  to  dispose  of  the 
property  of  the  estate,  realizing  therefor 
about  $7,000;  and  claims  of  creditors  were 
filed  with  and  allowed  by  him  aggregating 
upwards  of  $21,000.    At  the  time  of  said  as- 
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Blgnment  there  was  due  tlie  corporation  from 
various  stockholders  upon  unpaid  stock  sub- 
scriptions about  $10,000,  which  amount  (If 
fuUy  paid  in),  together  with  the  other  assets 
of  the' corporation,  would  have  been  inade- 
quate to  discharge  the  indebtedness  owing 
hy  the  estate.  The  assignee  having  made 
application  to  the  superior  court  of  Whatcom 
county  for  that  purpose,  a  call  was  issued 
for  the  balance  remaining  unpaid  upon  sub- 
scriptions to  the  stock  of  said  corporation. 
Appellant  was  a  subscriber  originally  to  10 
shares  of  said  stodc  (of  the  par  value  of  |1,- 
000),  and  thereafter,  and  in  addition  to  said 
subscription,  had  agreed  orally  to  take  an 
additional  40  shares  of  said  stock  (amounting 
to  the  par  value  of  $4,000),  and  had  paid 
into  the  treasury  of  said  corporation,  on  ac- 
count of  the  said  subscription,  the  sum  of 
$3,750,  prior  to  the  making  of  said  assign- 
ment, leaving  an  unpaid  balance  of  $1,250, 
to  recover  which  last-mentioned  sum  this  ac- 
tion (after  the  making  of  saia  call,  demand, 
and  refusal  of  imyment)  was  instituted  In 
the  superior  court  A  demurrer  to  the  com- 
plaint having  been  overruled,  appellant  an- 
swered by  a  general  denial;  and  from  a  Judg- 
ment on  the  verdict  of  a  jury  in  favor  of  the 
irespondent,  and  from  an  order  denying  ap- 
pellant's motion  for  a  new  trial  below,  this 
appeal  was  taken. 

It  is  first  contended  that  the  court  below 
erred  in  overruling  the  demurrer  to  the  com- 
plaint, and  counsel  for  appellant  urges  in 
this  court  that  said  complaint  is  defective  in 
that  it  does  appear  therefrom  (1)  that  the 
capital  stock  of  said  corporation  had  been 
all  subscribed;  (2)  that  it  affirmatively  ap- 
pears that  at  the  time  of  the  execution  of  the 
deed  by  the  corporation  to  Requa  no  call  had 
been  made  by  the  trustees  for  the  balance 
remaining  unpaid  upon  appellant's  stock  sub- 
scription. In  answer  to  the  first  objection, 
it  is  sufficient  to  say  that,  for  the  purposes 
of  this  action,  it  was  not  necessary  for  the 
pleader,  in  framing  his  complaint,  to  allege 
that  all  of  the  stock  of  the  corporation  had 
been  subscribed,  nor  to  anticipate  defenses 
growing  out  of  irregularities  in  the  organiza- 
tion of  the  corporation.  The  complaint, 
among  other  things,  alleges  that  the  "W. 
J.  Pratt  Hardware  Company  Is,  and  at  and 
during  all  the  time  hereinafter  mentioned  has 
been,  a  duly-organized  and  existing  corpora- 
tion." This  allegation  we  think  sufficient 
Boone,  Code  PI.  S  138,  and  authorities  there 
cited.  As  a  general  rule.  It  Is  well  settled 
that  a  want  of  capacity  to  sue  must  appear 
from  the  facts  that  are  stated,  and  not  from 
the  omission  of  facts  that  would  have  ex- 
posed such  want.  Id.  {  48.  The  remaining 
objection  to  the  complaint  involves  necessa- 
rily a  consideration  of  the  nature  and  effect 
of  the  original  deed  of  assignment  by  the 
corporation  to  Requa.  The  appellant  insists 
that  the  law  of  this  state  governing  assign- 
ments for  the  benefit  of  creditors  has  no  ap- 
plication to  insolvent  corporations,  and  such 


was  the  holding  of  this  court  in  Xyman  v. 
Berry,  3  Wash.  St  784,  29  Pac.  557,  In  con- 
struing the  provisions  of  chapter  143  of  thp 
Code  of  1881.  An  examination  convinces  ns 
that  the  reasons  for  the  holding  in  Njrman 
V.  Berry  are  as  applicable  to  the  existing 
statute  as  to  the  one  under  consideration  In 
that  case,  and  that  the  contention  of  appel- 
lant in  this  regard  must  be  upheld.  But 
respondent  insists  that  the  assignment  is  suf- 
ficient and  eCTectual  as  a  common-law  deed 
of  assignment.  In  Nyman  v.  Berry,  supra, 
this  court  held  that  in  this  state  an  insolvent 
corporation  might  make  a  common-law  deed 
of  assignment  of  all  Its  property  to  a  trustee 
for  the  benefit  of  all  its  creditors.  That  a 
corporation,  unless  restrained  by  the  act  un- 
der which  it  is  incorporated,  or  prevented  by 
other  provision  of  statute,  may  assign  its 
property  to  a  trustee,  to  sell  the  sam^,  and 
apply  the  proceeds  to  the  payment  of  its 
debts,  is  fully  sustained  by  the  authorities. 
Ardesco  Oil  Co.  v.  North  American  OH  & 
Mining  Co.,  66  Pa.  St  875;  De  Buyter  v. 
St  Peter's  Church,  3  Barb.  Ch.  119;  Bobins 
V.  Embry,  Smedes  &  M.  Ch.  207;  Dana  v. 
Bank,  5  Watts  &  S.  223;  Haxtun  v.  Bishop, 
3  Wend.  13;  Lenox  v.  Roberts,  2  Wheat.  373. 
The  appellant  seems  to  concede  that  the  as- 
signment to  Requa  was  effectual  as  a  com- 
mon-law assignment  but  contends  that  a 
stockholder  is  not  liable  on  a  stock  subscrip- 
tion until  after  a  call  or  assessment  is  made 
by  the  directors  of  such  corxM>ratlon;  and 
that,  inasmuch  as  no  call  therefor  had  been 
made  at  the  time  of  the  assignment  to  Be- 
qua,  his  liability  had  not  ripened  into  an  ob- 
ligation upon  which  an  action  could  be  main- 
tained, and  was  not  at  that  time  an  existing 
asset,  and  did  not  pass  by  the  deed  to  the 
trustee.  We  are  unable  to  find  any  author- 
ity that  wlU  support  this  contention.  1 
Hill's  Code,  §  1511,  provides:  "•  •  •  Each 
and  eveiy  stockholder  shall  be  personally  lia- 
ble to  the  creditors  of  the  company,  to  the 
amount  of  what  remains  unpaid  upon  his 
subscription  to  the  capital  stock,  and  not 
otherwise."  It  has  long  been  the  settled  rule 
In  this  country  that  the  assets  of  a  corpora- 
tion constitute  a  trust  fund  for  the  payment 
of  all  its  creditors,  and  every  stockholder  is 
conclusively  charged  with  notice  of  the  trust 
character  which  it  attaches  to  the  capital 
stock.  Clapp  V.  Peterson,  104  IlL  26;  Wood 
V.  Dummer,  3  Mason,  308,  Fed.  Cas.  No.  17,- 
944;  Bank  v.  Douglass,  1  McCrary,  88,  Fed. 
Cas.  No.  14,375.  The  supreme  court  of  the 
United  States,  in  Sanger  v.  Upton,  91  U.  8. 
66,  say:  "The  capital  stock  of  an  incorporat- 
ed company  is  a  fund  set  apart  for  the  pay- 
ment of  its  debts.  It  is  a  substitute  for  the 
personal  liability  which  subsists  in  private 
copartnerships.  •  •  •  It  is  publicly  pledged 
to  those  who  deal  with  the  corporation,  for 
their  security.  Unpaid  stock  is  as  much  a 
part  of  this  pledge,  and  as  much  a  part  of  the 
assets  of  the  company,  as  the  cash  which  has 
been  paid  in  upon  It    Cireditors  have  the 
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«ame  i:ight  to  look  to  It  as  to  anything  else, 
and  the  same  right  to  insist  upon  its  pay- 
ment as  upon  the  payment  of  any  other  debt 
due  to  the  company.  As  regards  creditors, 
there  Is  no  distinction  between  such  a  de- 
mand and  any  other  asset  which  may  form 
a  part  of  the  property  and  effects  of  the  cor- 
poration." The  authorities  upon  this  propo- 
sition are  overwhelming  and  conclusive.  Car- 
ran  V.  Arliansas,  15  How.  3M;  Slee  v.  Bloom, 
19  Johns.  436;  Brlggs  v.  Pennlman,  8  Cow. 
387;  Ward  y.  Manufacturing  Co.,  16  Conn. 
{j98;  Fowler  v.  Robinson,  31  Me.  189;  Bank 
V.  Douglass,  supra;  Walt,  Insolv.  Corp.  141. 
Nor  can  the  appellant— a  stockholder  of  an 
Insolvent  corporation— be  heard  to  urge  the 
objection  that  the  directors  of  his  company 
failed  to  make  a  call  for  the  balance  remain- 
ing unpaid  upon  the  subscription,  where,  as 
here.  It  is  established  that  the  Indebtedness 
of  the  corporation  largely  exceeded  its  cor-  ' 
porate  assets,  Inclusive  of  unpaid  subscrip- 
tion. Upon  this  point  the  supreme  court  of 
the  United  States,  speaking  by  Mr.  Justice 
Strong,  in  Hatch  v.  Dana,  101  U.  S.  205,  say: 
"Assuming  that  such  a  clause  In  the  sub- 
scription ["payable  as  called  for  by  the  com- 
pany"] meant  more  than  an  agreement  to 
I>ay  on  demand,  and  that  it  contemplated  a 
formal  call  upon  all  subscribers  to  the  stock  | 
of  the  company,  the  subscriptions  were  still 
in  the  nature  of  a  fund  for  the  payment  of 
the  company's  debts,  and  it  was  the  duty  of 
the  company  to  make  the  calls  whenever  the 
funds  were  needed  for  such  payment  If 
they  were  not  made,  the  officers  of  the  com- 
pany violated  their  trust,  held  both  for  the 
stockholders  and  the  company;  and  it  would 
seem  to  be  singular  If  the  stockholders  could 
protect  themselves  from  paying  what  they 
owe  by  setting  up  the  default  of  their  own 
agents.  •  •  •  It  is  well  settled  that  a  court 
of  equity  may  enforce  payment  of  stock 
subscriptions  though  there  have  been  no 
«al]8  for  them  by  the  company."  We  think, 
also,  that  from  the  time  of  an  assignment  by 
a  corporation,  the  obligation  of  each  stock- 
holder to  make  payment  of  the  amount  re- 
maining unpaid  on  his  subscription  to  stock, 
or  so  much  thereof  as  might  be  necessary  to 
satisfy  the  indebtedness  of  the  corporation, 
must  be  treated  as  a  debt  that  is  presently 
due  because,  after  the  assignment,  no  power 
remains  in  the  directors  to  make  a  call,  and 
it  would  be  contrary  to  all  considerations  of  ' 
right  to  permit  the  stockholder  thereby  to  i 
avoid  making  payment  for  his  stock  as 
against  creditors  of  the  corporation.  But, 
however  this  may  be,  a  call  was  made  by 
direction  of  the  court  prior  to  the  institution 
of  this  suit,  and  this  was  at  least  sufficient 
Sanger  v.  Upton,  supra;  Cook,  Stock  & 
Stockh.  (2d  Ed.)  207;  Marson  v.  Deither 
(Minn.)  52  N.  W.  38.  In  the  case  last  cited, 
the  court  say:  "The  cause  of  action  alleged 
Is  founded  on  the  subscription  contract  Of 
course,  the  money  did  not  become  due  or 
'payable  until  a  call  had  been  made  by  the 


directors,  or  some  authorized  demand  for 
payment  made,  equivalent  to  such  a  call. 
But  this  is  but  a  step  in  the  process  of  col- 
lection, and  the  order  of  court,  which  was 
equivalent  to  a  'call,'  was  pleaded,  not  aa 
the  basis  of  defendant's  liability,  but  to  show 
that  the  money  had  become  due  and  payable 
according  to  the  terms  of  the  contract.  The 
authority  and  Jurisdiction  of  the  court  in 
which  the  insolvency  proceedings  were  pend- 
ing to  make  an  order  requiring  payment  of 
unpaid  stock  subscriptions,  as  the  directors 
might  have  done  before  the  insolvency  pro- 
ceedings, is  so  well  established  as  hardly  to 
require  the  citation  of  authorities.  The 
court  will,  in  such  cases,  do,  in  behalf  of 
creditors,  what  it  Is  the  duty  of  the  corpora- 
tion to  do  in  respect  to  colls,  and  may  itself 
make  the  call,  although,  by  the  terms  of  the 
contract  of  subscription,  the  money  is  pay- 
able on  the  call  of  the  directors."  We  think 
that  the  deed  from  Bequa  to  the  respondent 
was,  under  the  circumstances  of  this  case, 
sufficient  to  invest  him  with  all  the  rights, 
and  subjected  him  to  all  of  the  duties  and 
responsibilities,  imposed  upon  Requa  by  the 
original  deed.  In  any  event  the  respondent, 
pursuant  to  the  arrangement  already  noticed, 
undertook  to  execute  the  trust  and  has  near- 
ly completed  it  and  the  appellant  Is  not  in 
a  position  to  assail  his  right  to  do  ao.  The 
demurrer  was  properly  overruled. 

The  other  errors  complained  of  need  but 
little  attention.  They  relate  mainly  to  ob- 
jections at  the  trial,  raising  In  different  forms 
the  questions  which  have  already  been  con- 
sidered In  this  opinion.  The  court  did  not 
err  In  overruling  the  motion  for  nonsuit,  nor 
In  denying  appellant's  request  for  a  peremp- 
tory Instruction  in  his  favor  at  the  close  ot 
the  evidence.  Up<Hi  the  trial,  the  appellant 
was  permitted  (over  the  objection  of  respond- 
ent at  the  time)  to  offer  proof  that  all  of  the 
capital  stock  of  the  corporatl(m  had  not  been 
subscribed,  and  In  rebuttal  the  respondent 
submitted  testimony  tending  to  show  acts 
and  conduct  upon  the  part  of  the  appellant 
amounting  to  on  estoppel.  We  think  it  very 
clear  that  under  the  pleadings  the  appellant 
was  not  entitled  to  show  that  all  of  the  capi- 
tal stock  had  not  been  subscribed.  That 
question  was  not  Involved  In  the  Issue  joined, 
and,  while  a  good  defense  when  properly  set 
up,  could  not  be  litigated  under  a  gener^  de- 
nial. Hence  the  proof  should  have  been  ex- 
cluded, and  appellant  cannot  be  heard  to 
complain  of  the  court's  instructions  to  the 
Jury  as  to  what  acts  and  condnct  would 
estop  the  appellant  from  urging  the  nonsub- 
Bcriptlon  of  all  of  the  capital  stock  as  a  de- 
fense. The  instruction  complained  of  was 
more  favorable  to  the  appellant  than  the  con- 
dition of  the  pleadings  entitled  him  to.  We 
may  add  that  It  is  not  apparent  that  the  in- 
struction was  prejudicial  to  the  appellant 
even  were  we  to  hold  that  the  inquiry  to 
which  it  was  applicable  was  a  proper  one 
for  the  consideration  of  the  Jory.     Finding 
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no  reversible  error  in  the  record,  the  Judg- 
ment is  affirmed. 

HOYT,  C.  J.,  and  ANDBKS,  J.,  concur. 


(12  Wash.  618) 

COCHRANE  et  al.  t.  KING  COUNTY  et  al. 

(Supreme  Court  of  Washington.     Aug.  19, 

18»5.) 

Abpiai.  or  Statctk— Erkctiok  or  Countt  Boild- 

IN03. 

1.  Code  1881, 1  268;i,  provided  that  the  coun- 
ty commissioners  should  submit  an  estimate  for 
county  buildings  to  the  people,  and,  if  a  ma- 
jority voted  in  favor  of  erection,  should  levy 
and  collect  a  soecial  tax  in  the  same  m.inncr  as 
other  county  taxes  are  collected.  Section  li68-l 
orovided  that  the  act  should  not  prevent  the 
commissioners  from  erecting  buildings  when 
there  were  funds  in  the  treasury  sulKcient  for 
that  purpose.  Act  Feb.  3.  18K(;,  amended  sec- 
tion 2083  of  the  Code  of  1881,  but  left  the 
above  provision  in  such  section  unchanged. 
Laws  1887-88,  p,  74,  relating  to  the  same  sub- 
ject-matter, provided  that  the  commissioners 
could  incur  an  indebtedness  not  exceeding  1  per 
cent,  of  the  value  of  the  taxable  property  of  the 
county  for  the  purpose  of  erecting  county  build- 
ings wiUiout  submitting  the  question  to  a  vote 
of  the  people,  aud  expressly  repealed  Act  Feb. 
3,  188(!.  Held,  that  Code  1881,  SS  2(583,  2684, 
were  also  repealed. 

2.  Act  March  21.  1890.  relating  to  the  same 
subject-mntter  as  Acta  1887-88,  p.  74,  and  pro- 

•  viding  that  the  county  commissioners  may  incur 
indebtedness  to  the  extent  of  H4  per  cent,  foi" 
general  county  purposes  without  submitting  the 
question  to  a  vote  of  the  people,  docs  not  re- 
peal the  latter  act,  but,  in  case  it  did  so  oper- 
ate, would  not  revive  Code  1881,  8§  '2i<Hii,  2(i84, 
which  were  repealed  by  Acts  1887-88,  p.  74. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  WllHam  Cochrane  and  others 
against  the  county  of  King  and  others,  to  re- 
strain the  carrying  out  of  county  contracts, 
and  the  payment  of  warrants  pursuant  there- 
to. .Tudgment  for  defendants,  and  plaintiffs 
appeal.     Affirmed. 

Greene  &  Turner,  for  appellants.  White, 
Munday  &  Fulton  and  S.  H.  Piles,  for  re- 
spondents. 

HOYT,  C.  J.  This  action  was  brought  by 
certain  taxpayers  of  King  county  against 
such  county.  Its  board  of  county  commission- 
ers, treasurer,  and  auditor,  and  W.  A.  Ritchie 
and  John  Rigby,  for  the  purpose  of  having 
certain  contracts  made  in  behalf  of  said  coun- 
ty with  said  Ritchie  and  Kigby  declared  In- 
valid, and  to  restrain  the  officers  of  the  coun- 
ty from  further  proceeding  In  the  execution 
of  said  contracts,  and  the  treasurer  from  pay- 
ing the  warrants  already  Issued  In  payment 
of  services  rendered  In  pursuance  thereof.  A 
demurrer  to  the  complaint  was  sustained  by 
the  superior  court,  and  Judgment  rendered 
thereon  dismissing  the  action.  The  contracts 
in  question  had  reference  to  the  erection  of  a 
building  for  the  county  to  be  used  in  the  care 
and  maintenance  of  its  paupers.  It  appeared 
from  the  allegations  of  the  complaint  that 
there  was  no  money  on  hand  to  pay  for  the 


erection  of  the  building,  and  tliat  by  the 
terms  of  the  contracts  the  services  performed 
In  Its  erection  were  to  be  paid  for  by  war- 
rants drawn  upon  the  county  treasurer.  It 
was  further  alleged  in  the  complaint  that  at 
no  time  had  said  defendants  Gasch,  Wood- 
ing, and  Rutherford,  or  any  of  them,  as  coun- 
ty commissioners  or  otherwise,  ever  estimat- 
ed the'  cost  of  said  building  and  submittctl 
the  same  to  the  people  of  their  county  at  the 
then  next  general  election,  or  given  notice 
that  the  same  would  be  submitted  at  any 
election,  nor  had  the  same  ever  been  submit- 
ted to  or  voted  upon  by  the  people  of  the 
county. 

It  Is  evident,  from  the  language  of  the  com- 
plaint, that  It  was  drawn  upon  the  theory 
that  sections  2682-2(J84  of  the  Code  of  18S1 
were  In  force,  and  that  by  virtue  of  their  pro- 
,  visions  It  was  not  within  the  power  of  the 
board  of  county  commissioners  to  provide  for 
the  erection  of  the  building  without  having 
first  submitted  the  question  to  the  people,  as 
provided  for  In  said  section  2(583.  If  the  se<- 
tlons  above  referred  to  were  In  force,  there 
was  foundation  for  the  theory  upon  whidi 
the  complaint  was  drawn,  though  It  might  be 
an  open  question,  even  then,  whether  or  not 
their  provisions  had  any  reference  to  the  lu- 
cun-Ing  of  Indebtedness  by  the  board  of  coun- 
ty commissioners  for  any  proper  county  pur- 
pose. It  might  be  contended  that  the  only 
thing  that  was  prohibited.  In  connection  with 
the  erection  of  such  buildings,  was  the  levy 
of  a  special  tax  therefor.  Neither  of  the  sec- 
tions in  any  mauuer  refers,  to  the  contracting 
of  Indebtedness.  The  first  provides  that  the 
board  of  county  commissioners  shall  have  no 
power  to  levy  a  special  tax  except  In  the 
manner  hereinafter  provided.  The  second 
provides  tliat,  if  they  think  the  public  good 
requires  a  county  building,  they  shall  submit 
the  estimate  thereof  to  the  people,  and  if  a 
majority  vote  in  favor  of  the  proposition, 
shall  levy  and  collect  a  special  tax  In  the 
same  manner  as  other  county  taxes  are  col- 
lected. The  third  provides  that  nothing  iu 
the  act  shall  be  so  construed  as  to  prevent 
the  board  of  county  commissioners  from  erect- 
ing sucb  buildings  when  there  are  funds  in 
the  treasury  of  the  county  sufficient  for  that 
purpose.  It  Is  clear  that  neither  the  first  nor 
second  section  In  any  manner  relate  to  the 
Incurring  of  Indebtedness  for  county  pui^ 
poses,  but  It  might  be  held  that  the  third 
only  autborhsed  tlie  erection  of  sucb  buildings 
(except  in  pursuance  of  the  provisions  of  the 
preceding  section)  when  there  were  funds  in 
the  treasury  sufficient  for  the  purpose,  and 
by  inference  prohibited  the  inciu'ring  of  any 
indebtedness  In  behalf  of  the  county  for  that 
purpose.  It  is  not  necessary  for  us  to  de- 
termine as  to  whether  or  not  these  sections 
prohibit  the  board  of  county  commissioners 
from  running  the  county  in  debt  In  the  erec- 
tion of  county  buildings.  That  question  wa.s 
only  suggested  upon  the  argument,  and  what ' 
we  have  said  has   not  been  because  of  the 
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necessity  of  deciding  tbe  question,  but  for 
the  reason  that  the  provisions  in  that  regard 
might  bave  some  Influence  \ipon  the  question 
to  'whidi  the  argument  was  mainly  directed. 
That  was  as  to  the  effect  of  subsequent  legis- 
lation upon  said  sections  of  the  Code.  Fel>- 
ruary  3,  1886,  an  act  was  passed  amending 
section  2683  (Laws  of  1885-86,  p.  172),  but 
such  amendment  left  the  section,  so  far  as  the 
questions  under  consideration  are  concerned, 
substantially  the  same  as  It  was  before.  In 
1888  another  act  was  passed  (Laws  1887-88, 
p.  74),  which,  It  is  claimed  on  the  part  of  the 
respondents,  repealed  by  implication  all  of 
the  sections  of  the  Code  above  referred  to. 
On  the  part  of  the  appellants  it  is  contended 
thct  such  act  had  no  such  effect  They  found 
this  contention  largely  upon  the  fact  that 
there  was  no  general  repealing  clause  con- 
tained in  the  act,  while  there  was  a  special 
repeal  of  the  act  of  February  S,  1886.  The 
provisions  of  the  act  under  consideration  are 
such  that  It  is  clear  that  the  legislature  in- 
tended to  affect  other  sections  of  the  Code 
than  the  one  specially  repe.iled.  This  being 
so,  it  must  be  held  that  the  object  of  the 
Ief;lslature  In  specially  repealing  the  act  of 
1S86  was  to  piit  all  of  the  Sections  of  the 
Code  intended  to  be  affected  upon  the  same 
basis,  so  that  they  would  be  affected  In  a  like 
manner  by  the  provisions  of  the  act,  and  all 
repealed  so  far,  and  only  so  far,  as  incon- 
sistent with  its  provisions.  This  being  so,  it 
follows,  upon  familiar  principles,  that  sec- 
tions 2683  and  2684  were  repealed  by  the 
act  if  It  in  substance  related  to  and  covered 
the  whole  of  the  same  subject-matter.  An 
examination  of  Its  provisions  compels  us  to 
agree  with  the  claim  of  the  respondents  that 
tbe  subject-matter  embodied  In  said  sections 
2683  and  2GS4  was  so  covered  by  the  provi- 
sions of  the  act  that  they  were  repealed 
thereby;  and  it  follows  that,  after  Its  enact- 
ment, the  powers  of  the  board  of  county 
commissioners  in  relation  to  the  incurring  of 
indebtedness  for  all  county  purposes,  Includ- 
ing the  erection  of  buildings  for  the  county, 
were  governed  thereby.  And  since  it  Is 
clear  that  thereunder  the  board  of  county 
commissioners  could  Incur  an  indebtedness 
not  exceeding  1  per  cent,  of  the  value  of  the 
taxable  property  of  the  county  for  the  purr 
pose  of  erecting  a  county  building  without 
the  submission  of  the  question  to  a  vote  of 
the  people,  and  since  there  Is  no  allegation 
In  the  complaint  that  the  Indebtedness  to  be 
Incurred  In  the  erection  of  the  building  In 
question,  added  to  all  the  other  indebtedness 
of  the  county,  would  exceed  1  per  cent  of 
the  valuation  of  Its  taxable  property,  it  must 
follow  that.  If  this  law  was  still  In  force,  the 
county  commissioners  did  not  exceed  their 
authority  in  letting  the  contracts  in  question, 
and  that  the  proceedings  thereunder,  and  the 
warrants  issued  in  pursuance  thereof,  were 
legal  and  of  full  force. 

The  only  statute  which,  it  Is  claimed,  had 
«ny  effect  upon  this  one  Is  that  of  March  21, 


1890  (Sess.  Laws  1889-90,  p.  87).  This  stat- 
ute provides  that  a  county,  by  Its  board  .of 
supervisors,  may  Incur  indebtedness  to  the 
extent  of  1%  per  cent  for  general  county  pur- 
poses without  submission  of  the  question  to 
a  vote  of  the  people.  It  also  contains  a  pro- 
vision that  further  indebtedness  may  be  In- 
curred for  strictly  county  purjtoses  when  au- 
thorized by  such  a  vote.  This  act  contains 
no  repealing  clause,  and  U  It  had  any  effect 
on  the  act  of  1888,  it  was  by  Implication  only. 
If  it  bad  the  effect  of  repealing  it.  It  was  be- 
cause the  entire  subject-matter  was  enacted 
upon,  and  if  this  was  so,  the  effect  of  such  re- 
peal would  not  be  to  revive  the  sections  of 
the  Code  repealed  by  the  act  of  1888,  as  con- 
tended by  the  appellants.  If  the  act  of  1888 
had  been  specially  repealed  In'  one  not  cover- 
ing Its  entire  subject-matter,  such  contention 
of  the  appellants  could  be  successfully  main- 
tained. But  It  Is  evident  that  the  effect  of  a 
repeal,  flowing  from  tbe  fact  that  the  entire 
subject-matter  of  the  act  had  been  Included 
In  a  subsequent  statute,  would  not  be  to  r^ 
vlve  a  former  statute,  which  had  itself  been 
repealed  In  the  same  way.  Nor  would  a  dif- 
ferent result  be  reached  if  the  contention  of 
the  appellants  that  the  act  of  1890  only  modi- 
fled  that  of  1888  should  be  sustained.  In  our 
opinion,  the  act  of  1890  was  intended  by  the 
legislature  to  cover  thtr  entire  subject  of  the 
Incurring  of  Indebtedness  by  counties  for 
general  county  purposes,  and  that  the  fact 
that  the  term  "strictly  county  purposes"  is 
used  In  one  section,  and  "general  county  pur- 
poses" In  another,  has  no  effect  upon  the  ob- 
jects for  which  the  Indebtedness  may  be  In- 
curred. Under  Its  provisions,  the  board  of 
county  commissioners,  without  a  vote,  may 
incur  indebtedness  not  exceeding  1%  per 
ront  for  any  proper  county  purposes,  and 
when  approved  by  a  vote  of  the  people  may 
Incur  Indebtedness  for  lllie  purposes  to  the 
extent  of  S  per  cent  of  the  valuation  of  the 
taxable  property  of  the  county.  It  follows 
that  the  oflBcers  of  the  county  were  acting  in 
pursuance  of  the  authority  conferred  by  the 
act  of  1888  or  that  of  1890,  and  that  in  either 
case  their  acts  were  authorized  by  the  statute 
under  which  they  were  acting.  The  action  of 
the  superior  dourt  In  sustaining  the  demurrer 
to  the  complaint  was  proper.  The  Judgment 
will  be  afDrmed. 

ANDKRS,      DUNBAR,      GORDON,     and 
SCOTT,  JJ.,  concur. 


(12  Wash.  COS) 

KUHN  V.  CITY  OF  PORT  TOWNSEND 
ct  al. 

(Supreme  Court  of  Washington.     Sept  24, 
1895.) 

MuNtCIPAI,  CORPOR.^TIOSS  —  AHS EXATIOU  0»  TkR 

RiTORT— Collateral  Attack. 
1.  The  legality  of  proceedinprs  by  which  ter- 
ritory was  annexed  to  a  city  cannot  be  ques- 
tioned in  an  actioc  to  restrain  the  collcctioo  of 
taxes. . 
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2.  Where  a  dty  has  by  itatntory  proceed- 
iiiKS  annexed  and  assumed  jurisdiction  orer  ad- 
jacent territory,  one  who  petitioned  for  the  an- 
nexation, and  accepted  the  benefits  of  improve- 
ments, cannot,  after  the  lapse  of  four  years, 
question  the  jurisdiction  of  the  city  to  assess 
taxes  against  a  part  of  the  annexed  territory 
belonging  to  him. 

Appeal  from  raperior  court,  Jefferson  coun- 
ty;  R.  A.  Balllnger,  Judge. 

Action  by  Joseph  A.  Kuhn,  for  the  benefit 
of  blmaelf  and  others  similarly  situated, 
against  the  city  of  Port  Townsend  and  others, 
to  restrain  the  collection  of  taxes.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Morris  B.  Sachs,  for  appellant  TrumbuU 
&  Trumbull,  tfx  respondents. 

GORDON,  J.  This  was  an  action  brought 
In  the  superior  court  of  the  county  of  Jeffer- 
son for  the  purpose  of  restraining  the  collec- 
tion of  taxes  assessed  against  the  lands  of 
plaintiff  for  municipal  purposes.  The  ground 
upon  which  relief  Is  sought  Is  that  the  proper- 
ty against  which  said  taxes  are  levied  is  sit- 
uated within  that  portion  of  territory  at- 
tempted to  be  annexed  to  the  city  of  Port 
Townsend  by  virtue  of  certain  proceedings 
upon  the  part  of  the  officers  of  said  city, 
which  proceedings,  h^  alleges,  were  had  and 
taken  without  authority  of  law,  and  are 
therefore  void.  Issue  of  fact  was  joined  by 
answer  and  reply,  and  thereafter,  upon  mo- 
tion of  the  respondents,  judgment  was  ren- 
dered upon  the  pleadings  in  favor  of  re- 
spondents, from  which  judgment  this  appeal 
Is  prosecuted. 

The  city  of  Port  Townsend  was  Incorporat- 
ed under  an  act  of  the  legislature  of  the  ter- 
ritory of  Washington,  approved  November 
29,  1881.  The  theory  of  the  complaint,  and 
the  sole  ground  upon  which  the  relief  Is 
sought,  is  that  the  attempted  annexation  pro- 
ceedings were  void.  The  prayer  of  the  com- 
plaint is:  "That  upon  the  final  hearing  here- 
in the  court  wlU  order  and  declare  the  said 
attempted  annexation  of  said  property  so  as 
hereinbefore  set  forth  attempted  to  be  an- 
nexed to  said  city  of  Port  Townsend,  and  the 
acts  and  doings  of  said  city  of  Port  Town- 
send  in  relation  thereto,  void,  and  of  no  ef- 
fect" 

Various  errors  are  assigned  in  the  appel- 
lant's brief,  relating  principally  to  matters 
within  the  discretion  of  the  lower  court  all 
of  which,  save  those  hereinafter  noticed,  were 
abandoned  upon  the  oral  argument  In  this 
court;  and,  although  we  have  examined  and 
considered  them,  we  do  not  think  that  any  of 
them  are  of  sufficient  importance  to  warrant 
a  reversal  of  the  cause.  Section  9  of  the  act 
of  March  27,  1890,  being  section  501,  1  Hill's 
Code,  Is  as  follows:  "The  boundaries  of  any 
municipal  corporati<m  may  be  altered  and 
new  territory  Included  therdn,  after  proceed- 
ings had  as  required  in  this  section.  The 
council,  or  other  legislative  body  of  such  cor- 
poration,  shall,   ui)on    receiving    a  petition 


therefor,  signed  by  not  less  than  one-flftb  of 
the  qualifled  electors  thereof,  as  shown  by 
the  vote  cast  at  the  last  municipal  election 
held  therein,  submit  to  the  electors  of  sach 
corporation,  and  to  the  electors  residing  In 
the  territory  proposed  by  such  petition  to  be 
annexed  to  such  corxmratlon,  the  question 
Whether  such  territory  shall  be  annexed  to 
such  corporation  and  become  a  part  there- 
of." The  section  further  provides  for  the 
calling  of  a  special  election  to  be  held  for 
that  purpose,  and  giving  notice  therefor,  and 
provision  Is  made  for  canvassing  and  declar- 
ing the  result  Continuing,  the  section  pro- 
vides that:  "If  It  shall  appear  upon  such 
canvass  that  a  majority  of  all  the  votes  cast 
In  such  territory  and  a  majority  of  all  the 
votes  cast  In  such  corporation  shall  be  for 
annexation,  such  legislative  body  stiall,  by  an 
order  entered  upon  their  minutes,  cause  their 
clerk,  or  other  officer  performing  the  duties 
of  clerk,  to  make  and  transmit  to  the  secre- 
tary of  state  a  certified  abstract  of  such  vote, 
which  abstract  shall  show  the  whole  number 
of  electors  voting  in  such  territory,  the  whole 
number  of  electors  voting  In  such  corpora- 
tion, the  number  of  votes  cast  In  each  for 
annexation  and  the  number  of  votes  cast  In 
each  against  annexation."  It  then  provides 
that  "from  and  after  the  date  of  the  filing^ 
of  such  abstract  such  annexation  shall  be 
deemed  complete,  and  thereafter  such  terri- 
tory shall  be  and  remain  a  part  of  such  cor- 
poration." It  Is  alleged  In  the  complaint 
that  this  section  does  not  apply  to,  and  has 
no  relation  whatsoever  to,  the  city  of  Port 
Townsend.  Learned  counsel  for  the  appel- 
lant, in  bis  very  able  and  exhaustive  brief, 
has  failed  to  advance  any  reasoning  In  sup- 
port of  the  podtlon  thus  assumed.  A  similar 
question  was  involved  In  the  case  of  State 
V.  Warner,  4  Wash.  773,  31  Pac.  25,  and  of 
that  section  this  court  there  said:  "In  our 
judgment  there  can  be  no  doubt  that  the  In- 
tention was  to-  make  it  apply  to  municipal 
corporations  of  every  class,  whether  existing 
under  special  territorial  charters  or  under 
the  constitution  and  subsequent  laws  of  the 
state."  Further  consideration  convinces  us 
that  this  is  the  true  meaning  of  that  section. 
It  appears  from  the  complaint  in  this  ac- 
tion that  in  September,  1S90,  a  petition  was 
presented  to  the  council  of  the  said  city, 
signed  by  a  number  of  persons,  requesting 
that  said  outlying  territory  (describing  it 
and  which  includes  the  lands  of  appellant) 
be  annexed  to  the  city  of  Port  Townsend, 
and  that  the  city  limits  be  extended  so  as 
to  include  the  same.  Continuing,  the  com- 
plaint alleges  that  "the  said  city  council.  In 
pursuance  thereof,  and  in  attempting  to  an- 
nex the  said  property  and  extend  said  bound- 
aries, caused  a  notice  of  a  special  election 
to  be  published."  Then  follows  the  notice, 
the  sufficiency  of  which  Is  not  questicMied. 
"That  said  city  council  caused  said  notice  of 
said  election  to  be  published  for  the  time 
required  by  law  in  a  newspaper  printed  and 
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published  \vit)iln  the  limits  of  the  city  of 
Port  Townsend,  as  teQulred  by  the  acts  of 
the  legislature  aforesaid."  Further,  it  alle- 
ges that  "on  October  27,  1890,  an  election 
was  held  under  and  by  virtue  of  said  notice, 
and  thereafter  the  council  proceeded  to  de- 
clare the  result,  and  made  Its  finding  and 
declaration  In  respect  thereto,  showing  a 
majority  of  341  in  favor  of  annezati(Mi,  and 
thereupon  the  city  council  made  an  order 
that  the  city  attorney  and  clerk  draw  an  ab- 
stract to  be  filed  with  the  secretary  of  state." 
Continuing,  the  complaint  alleges  "that  ever 
since  the  finding  and  declaration  aforesaid 
as  to  the  canvassing  of  said  vote  and  the 
drawing  and  filing  of  the  abstract  aforesaid 
with  the  secretary  of  state,  the  Said  city  of 
Port  TowBsend  has  assumed  and  talien  con- 
trol of  and  legislated  for  and  assessed  taxes 
for  general  and  special  purposes  xx-paa  and 
against  all  the  property,  both  real  and  per- 
sonal, within  the  limits  described  in  and 
mentioned  in  said  notice  of  election."  It  is 
alleged  in  the  answer,  and  admitted  by  the 
reply,  that  the  plaintiff  was  a  signer  of  the 
petition  (already  mentioned)  which  was  pre- 
sented to  the  conncQ,  asking  for  such  annex- 
ation. It  is  also  admitted  that  since  said 
attempted  annexation  various  streets  have 
been  laid  out  within  the  territory  so  an- 
nexed, by  authority  of  said  city,  and  im- 
provements made  thereon,  aggregating  thou- 
sands of  dollars;  that  the  appellant  also 
signed  some  of  the  petitions  to  the  council 
praying  for  said  Improvements  and  the  grad- 
ing of  said  streets.  It  also  appears  that  dur- 
ing the  years  1801-92  he  furnished  the  as- 
sessor of  the  city  with  a  detailed  list  of  all 
his  property  within  the  limits  thereof,  in- 
cluding in  said  list  his  property  situated  in 
the  annexed  portion  of  said  city.  Upon  the 
facts  above  noticed,  we  think  the  Judgment 
appealed  from  must  be  affirmed  for  two 
principal  reasons,  viz.:  (1)  A  private  citizen 
cannot  question  the  right  of  a  municii)al  cor- 
poration to  exercise  the  authority,  powers, 
and  functions  of  an  Incorporjited  city.  This 
can  be  done  only  In  a  direct  proceeding, 
prosecuted  by  the  proper  public  officers  of 
the  state.  (2)  The  appellant  is  precluded  by 
his  conduct  from  maintaining  the  present 
action.  The  following  authorities,  and  many 
others  that  might  be  cited,  support  the  first 
proposition  above  laid  down:  Voss  v.  School 
Dist,  18  Kan.  467;  School  Dist.  No.  25  v. 
State,  29  Kan.  67;  Graham  v.  City  of  Green- 
ville (Tex.  Sup.)  2  S.  W.  742;  Stockle  v.  Sils- 
bee,  41  Mich.  015,  2  N.  W.  900;  Clement  v. 
Everest,  29  Mich.  19;  Mulllkin  v.  City  of 
Bloomlngton,  72  Ind.  161;  Railroad  Co.  v. 
Wilson  (Kan.)  6  Pac.  281.  In  the  case  last 
above  cited  the  court  say:  "To  maintain  this 
suit,  and  to  defeat  the  tax  complained  of, 
the  plaintiH  must  establish,  and  the  court 
must  determine,  that  the  organization  of  the 
district  Is  illegal.  This  cannot  be  done  in 
the  present  action.  The  legality  of  the 
organization  cannot  be  questioned  in  a  col- 


lateral proceeding,  nor  at  the  suit  of  a  pri- 
vate party.  The  organization  cannot  be  at- 
tacked, nor  any  action  taken  affecting 
the  existence  of  the  corporation,  except  in 
a  direct  proceeding,  prosecuted  at  the  In- 
stance of  the  state  by  the  proper  ptiblic  offi- 
cer." In  Clement  v.  Everest,  supra.  It  is 
said:  "It  would  be  dangerous  and  wrong 
to  permit  the  existence  of  municipalities  to 
depend  on  the  result  of  private  litigation. 
Irregularities  are  common  and  unavoidable 
in  the  organization  of  such  bodies;  and  both 
law  and  policy  require  that  they  shall  not 
be  disturbed,  except  by  some  direct  process, 
authorized  by  law,  and  then  only  for  very 
grave  reasons."  In  Mullikln  v.  City  of 
Bloomlngton,  supra,  the  court  say:  "As  there 
Is  a  statute  under  which  the  town  might 
have  become  a  city,  and  the  complaint  shows 
an  attempt  to  comply  With  this  statute,  and 
shows  also  acts  performed,  after  such  at- 
tempt (conceding  that  the  -statute  was  not 
strictly  complied  with),  as  a  city  corpora- 
tion, and  that  powers  were  asserted  under 
the  general  act  for  the  Incorporation  of  cit- 
ies, a  citizen,  in  his  own  behalf,  cannot  at-' 
tack  the  right  of  the  corporation  to  exercise 
the  functions,  powers,  and  authority  of  an 
incorporated  city.  In  such  cases  as  the  pres- 
ent the  right  to  exercise  the  powers  and  au- 
thority of  a  corporation  can  only  be  ques- 
tioned by  a  proceeding  in  the  nature  of  a  quo 
warranto,  filed  by  some  one  possessing  com- 
petent authority,  in  behalf  of  the  state." 
Without  multiplying  authorities  upon  a  prop- 
osition so  generally  recognized  and  under- 
stood, we  think  it  can  be  safely  said  that, 
where  the  legislature  has  conferred  upon  a 
city  the  power  to  enlarge  its  corporate  lim- 
its, and,  having  Jurisdiction  of  the  general 
subject-matter  thereof,  the  city  authorities 
proceed  to  act  and  to  declare  a  result,  and 
thereafter  to  act  upon  such  result  the  legal- 
ity of  such  acts  cannot  be  called  in  question 
In  a  collateral  proceeding.  So  here  the  sub- 
ject of  annexing  territory  to  the  city  was 
one  over  which  the  council  of  the  city  of 
Port  Townsend  had  Jurisdiction  by  virtue 
of  section  9  of  the  act  of  1890,  supra.  That 
Jurisdiction  was  brought  into  exercise  by 
tbe  filing  of  the  petition,  regardless  of  wheth- 
er the  petition  compiled  with  the  statute, 
and  regardless  of  any  errors  or  Irregularities 
In  the  proceedings  of  the  council.  "The 
power  to  hear  and  determine  a  case  is  Juris- 
diction; it  is  'coram  Judice'  whenever  a  case 
is  presented  which  brings  this  power  into 
action."  V.  S.  v.  Arredondo,  6  Pet  691.  In 
Morrow  V.  Weed,  4  Iowa,  77,  It  was  held: 
"If  there  be  a  petition,  or  the  proper  matter 
of  that  nature,  to  call  into  action  the  i>ower 
or  Jurisdiction  of  the  court,  its  sufflci^icy 
cannot  be  called  in  question  in  a  collateral 
proceeding."  To  the  same  effect  is  the  very 
well  considered  case  of  City  of  Terre  Haute 
V.  Beach.  96  Ind.  143.  The  objections  urged 
against  the  proceedings  of  the  council  of  the 
respondent  city  do  not  go  to  any  question  of 
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Jorisdlctlon,  bnt  constitute  mainly  Irregnlar- 
lUea  and  informalities  not  affecting  jurisdic- 
tion, and  afford  no  ground  for  collateral  at- 
tack. 

The  appellant's  participation  In  the  an- 
nexation proceedings,  his  subsequent  recogni- 
tion of  the  Jurisdiction  of  the  city  authori- 
ties, his  acquiescence  In  the  result  reached 
and  declared  by  them,  and  his  gross  laches 
In  the  assertion  of  his  rights,  constitute  an 
equitable  bar  to  the  cause  of  action  which 
he,  after  the  lapse  of  nearly  three  years, 
first  attempted  to  assert;  and  it  would  be 
immaterial  to  the  result  were  we  to  deter- 
mine that  his  conduct  amounted  to  a  ratifi- 
cation, or  an  election,  or  requires  the  applica- 
tion of  the  doctrine  of  estoppel.  Strosser  v. 
City  of  Ft  Wayne,  100  Ind.  443;  Hayward 
▼.  Bank,  96  tJ.  &  fill;  Graham  v.  City  of 
Greenville,  supra.  In  Strosser  v.  City  of  Ft 
Wayne,  supra,  .It  Is  said:  "If  a  taxpayer 
were  pennltted.to  long  acquiesce  In  the  or- 
der of  annexation,  and  then  secure  Its  over- 
throw, great  confusion  would  ensue,  and 
much  injustice  be  often  don&  High  consld- 
eratlous  of  public  policy  and  of  justice  re- 
quire that  a  taxpayer  wbo  is  notified  that  a 
public  corporation  claims  to  have  extended 
its  limits  so  as  to  take  in  his  property  should 
act  with  promptness,  and  proceed  with  dili- 
gence, if  he  would  resist  the  attempted  an- 
nexation." We  think  the  lower  court  was 
right  in  giving  judgment  tea  the  respond- 
ents and  in  denying  appellant's  application 
for  leave  to  amend,  and  said  judgment  Is 
affirmed. 

HOYT,  O.  J.,  and  ANDERS  and  DUNBAR. 
JJ.,  concur. 


(»  Or.  583) 

NORTON  V.  EL.WBRT. 
(Snpreme  Court  of  Oregon.     Oct  7,  1895.) 

ISJUNCTION — RbMOVAI/  OT  WaLU 

1.  Injunction  will  lie  to  compel  removal  of 
the  wall  of  a  building  placed  by  defendnnt  on 
plaintiff's  side  of  a  boundary,  there  being  no 
adequate  and  plain  remedy  at  law. 

2.  Injunction  to  compel  removal  of  a  wall 
will  be  made  perpetual,  without  resort  to  law  to 
determine  title,  where  the  questions  of  title 
and  right  of  possession  are  only  incident  to  the 
question  of  boundary. 

Appeal  from  circuit  court,  Multnomah 
county;   L.  B.  Stearns,  Judge. 

Suit  by  Sarah  Norton  against  J.  B.  ESwert 
Decree  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

This  Is  a  suit  for  a  mandatory  Injunction,  to 
compel  the  removal  of  a  wall,  and  to  recover 
damages  resulting  from  Its  erection,  involving 
the  location  and  establishment  of  a  disputed 
boundary  line  between  the  lands  of  the  plain- 
tiff and  the  defendant  The  facts  are  that  the 
plaintiff  is  the  owner  of  the  north  45  feet  and 
the  defendant  of  the  south  5  feet,  of  lot  3, 
and  all  of  lot  4,  In  block  218,  situated  at  the 
northwest  comer  of  Yamhill  and  West  Parit 


streets.  In  the  city  of  Portland;  that  In  1891 
the  plaintiff  built  a  two-story  frame  house, 
which  cost  about  $12,000,  upon  her  part  of 
the  lot  and  In  the  following  year  the  defend-, 
ant  commenced  to  repair  and  construct  three 
buildings  upon  her  adjoining  land,  and  upon 
the  plaintiff's  failure,  after  notice,  to  remove 
from  her  building  certain'  projections  whicb 
It  was  claimed  extended  over  the  boundarj' 
line,  removed  the  water  table,  window  silb 
and  caps,  cornice,  rafters,  sheathing,  and 
shingles  from  a  large  part  of  the  south  sld<> 
thereof,  with  a  view  to  the  erection  of  a 
brick  wall  against  It,  along  the  supposed 
boundary  line.  The  suit  was  commenced  Oc- 
tober 10,  1892,  by  filing  a  complaint  wherein 
the  plaintiff  alleges  that  the  defendant  on 
the  preceding  day,  commenced  the  erection  of 
a  house,  partly  on  her  own  ground,  bnt  that 
the  north  wall  thereof  was,  for  a  distance  of 
about  50  feet  being  constructed  from  V^  to 
2  Inches  upon  plaintiff's  premises;  that  the 
wall  did  not  then  extend  the  entire  length  of 
her  house,  but  that  the  defendant  threatened 
-to  so  extend  It  as  to  exclude  the  light  and  to 
remove  the  projections  of  her  building  which 
then  remained,  and  that.  If  the  threat  should 
be  executed,  she  would  sustain  Irreparable 
injury;  that  she  has  no  adequate  remedy  at 
law;  and  prays  for  a  temporary  restraining 
order,  which  she  asks  might  at  the  hearing  be 
made  mandatory,  requiring  the  defendant  to 
remove  the  wall  from  her  premises  and  for 
$5,000  damages.  The  defendant  having  de- 
nied the  material  allegations  of  the  complaint, 
the  cause  was  referred  and  the  evidence 
taken,  from  which  the  referee  found  that  the 
wall  at  the  northeast  comer  of  defendant's 
building  extends  upon  the  plaintiff's  prem- 
ises, at  and  below  the  surface  of  the  ground, 
one-half  inch,  and,  at  a  point  6  feet  above 
the  surface,  VA  inches,  which  extension  con- 
tinues upward  to  the  top  and  westward  about 
fiO  feet  to  a  point  from  which  it  begins  to  re- 
cede, and  at  the  northwest  comer  is  one-half 
inch  south  of  the  boundary;  and,  as  conclu- 
sions of  law,  that  plaintiff  was  entitled  to  a 
decree  for  $1,750  and  a  mandatory  injunc- 
tion, compelling  the  defendant  to  remove  the 
wall;  and  the  court,  having  approved  these 
findings,  rendered  a  decree  in  accordance 
therewith,  from  which  the  defendant  appeals. 

B.  B.  Watson,  for  appellant  J.  W.  Whal- 
ley,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  It  la 
contended  that,  the  defendant  having  «T«ted 
the  wall  upon  and  being  hi  possession  of  the 
locus  in  quo,  a  court  of  equity  should  not 
grant  a  mandatory  Injunction  to  compel  the 
removal  of  the  structure  until  the  legal  title 
to  the  premises  occupied  by  It  shall  have 
been  determined  In  an  action  at  law,  and  that 
to  grant  the  relief  prayed  for  would  be  to 
substitute  a  suit  In  equity  for  an  action  In 
ejectment,  thus  dopriring  her  of  the  constitu- 
tional right  to  a  trial  by  jury.    It  is  &  tl>- 
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miliar  principle,  which  has  existed  since  the 
origin  of  a  court  of  chancery,  that  equity 
will  not  Interpose  Its  jurisdiction  to  try  an 
issue  where  the  party  has  a  plain,  adequate, 
and  complete  remedy  at  law;  and,  since  the 
legal  title  to  and  possession  of  land  can  ordi- 
narily be  tried  and  recovered  in  an  action  at 
law,  a  court  of  equity  will  not.  In  the  absence 
of  fraud,  mistake,  or  some  other  intervening 
equity,  toy  the  legal  title  to,  or,  unless  as  an 
auxiliary  relief,  restore  the  jwssession  of, 
land,  except  In  cases  of  disputed^  boundaries, 
partition,  and  the  assignment  of 'dower,  and, 
in  these,  only  where  the  issue  and  relief  are 
incidents  to  the  principal  objects  of  the  suit. 
Pom.  Eq.  Jur.  §  177.  While  courts  of  equity 
originally  declined  to  restrain  waste  or  tres- 
pass, they  now  frequently  interpose,  and  by 
temporary  Injunction  prevent  an  injury  to 
land,  even  where  the  right  thereto  Is  In  dis- 
pute and  the  defendant  is  in  possession, 
claiming  by  an  adverse  title.  If  the  threat- 
ened injury  will  be  productive  of  Irreparable 
damage  (2  Wat.  Tresp.  §  1128;  Braclien  v. 
Preston,  1  Pin.  5S1;  Long  v.  Kasebeer,  23 
Kan.  226;  Webster  v.  Coolie,  23  Kan.  637); 
and  an  injury  is  irreparable  if  of  such  a 
natnre  that  it  cannot  be  adequately  compen- 
sated in  damages,  or  cannot  be  measured  by 
any  certain  pecuniary  standard  (Wilson  v. 
City  of  Mineral  Point,  39  Wis.  160).  The 
right  of  a  coiui;  of  equity,  to  cases  of  ir- 
reparable injury,  to  interpose,  and  by  tempo- 
rary injunction  preserve  the  status  quo,  and 
restrain  a  trespass  upon  the  land  the  right  to 
which  is  In  dispute  until  the  title  can  be  de- 
termined in  an  action  at  law,  is  no  longer 
seriously  controverted  (Clayton  v.  Shocmalc- 
er,  67  Md.  216,  9  Atl.  635;  Wilson  v.  Rock- 
well, 29  Fed.  674;  Erhardt  v.  Boaro,  113  U. 
S.  537,  5  Sup.  Ct.  565;  1  Spel.  Extr.  Rel. 
§  367);  and  the  refusal  of  a  court  to  award  a 
preliminary  injunction  In  such  cases  would. 
In  effect,  be  a  denial  of  justice  (Wilson  v. 
City  of  Mineral  Point,  supra). 

The  right  to  grant  a  preliminary  injunction 
under  such  circumstances  being  conceded,  the 
rule,  nevertheless,  seems  universal  that  where 
the  legal  title  to  the  locus  in  quo  Is  put  In  Is- 
sue, and  the  jurisdiction  of  a  court  of  equity 
is  challenged,  an  injunction  to  restrain  a  tres- 
pass, though  temporarily  granted,  will  not  be 
made  perpetual  until  the  legal  title  to  the  dis- 
puted premises  has  been  tried  in  an  action  at 
law.  1  High,  Inj.  §  701;  10  Am.  &  Eng.  Enc. 
Law,  799.  So  that,  before  an  Injunction  will 
be  made  perpetual,  the  following  conditions 
must  coexist:  First,  the  plaintiff's  title  must 
be  admitted  or  established  at  law;  and,  sec- 
ond, the  injury  complained  of  must  be  Ir- 
reparable in  its  nature,  or  productive  of  a 
multiplicity  of  actions  against  different  par- 
ties asserting  the  some  right.  1  High,  InJ. 
f  701;  2  Beach,  InJ.  §  1142;  1  Spel.  Extr. 
Rel.  f  308;  Hatcher  v.  Hampton,  7  Ga.  50; 
Thorn  V.  Sweeney,  12  Nev.  251;  Poyer  v.  Vil- 
lage of  Des  Plaines,  123  111.  Ill,  13  N.  E.  819. 

In  Echelkamp  v.  Schroder,  45  Mo.  505,  the 


plaintiff  and  defendant  were  owners  of  ad- 
joining  tracts  of  land,  upon  which  was  erect- 
ed a  double  nouse,  containing  a  partition, 
which  was  supposed  to  be  on  the  line  be- 
tween their  several  estates,  but,  by  a  careful 
survey.  It  was  discovered  that  the  boundary 
extended  across  the  plaintiff's  section  of  the 
house  about  three  feet  from  the  partition. 
The  defendant,  desiring  to  remove  the  por- 
tion of  the  house  upon  his  land,  commenced 
to  saw  through  the  plaintiff's  part  on  the  line 
of  the  new  survey,  to  prevent  which  he  was 
enjoined  at  the  suit  of  the  plaintiff,  who  bad 
for  about  17  years  occupied  to  the  partition 
the  section  so  claimed  by  him.  The  prelim- 
inary injunction  which  had  been  issued  hav- 
ing been  made  perpetual,  the  defendant  ap- 
pealed, and  the  court,  in  reversing  the  de- 
cfee,  said:  "It  is  usual  In  cases  like  this, 
where  the  title  comes  In  controversy,  to  grant 
a  temporary  injunction  to  await  the  event  of 
an  action  at  law  to  be  prosecuted  by  tlie 
plaintiff.  But  here  the  plaintiff  is  in  actual 
possession,  and  has  been  for  many  years,  and 
is  therefore  not  in  a  position,  nor  has  he  any 
occasion,  to  sue.  The  defendant  is  the  prop- 
er party  to  bring  an  action  and  test  the 
rights  of  the  respective  parties  at  law.  If 
be  neglects  to  do  this  In  a  reasonable  time, 
he  will  have  no  just  grounds  of  complaint  if 
the  injunction  is  made  perpetual  against  him 
In  consequence  of  his  own  negligence."  In 
the  case  last  cited,  there  vras  no  conflict  in  re- 
lation to  the  boundary,  but,  the  plaintiff  hav- 
ing been  In  possession  for  about  17  years  of 
that  part  of  the  house  which  extended  to  the 
partition,  the  legal  title  thereto  was  in  doubt, 
and  hence  it  was  proper  to  deny  the  per- 
petual Injunction  until  the  legal  right  could 
be  tried  In  an  action  at  law. 

In  the  case  of  Haines  v.  Hall,  17  Or.  165, 
20  Pac.  831,  the  defendant  attempted  to  drive 
logs  in  a  stream  flowing  throiigh  the  plaln- 
tlfFs  premises,  but,  the  quantity  of  water 
therein  being  insufficient  for  that  purpose, 
the  logs  cut  away  the  plaintiff's  land,  there- 
by producing  irreparable  injury,  to  prevent  a 
recurrence  of  which  the  plaintiff  commenced 
a  suit  to  restrain  the  trespass  and  for  dam- 
ages. The  issue  made  by  the  pleadings  was 
the  navigability  of  the  stream;  and  it  ap- 
pearing that  the  plaintiff.  In  an  action  against 
another  party  who  asserted  the  same  riglit, 
had  recovered  damages  resxilting  from  a  sim- 
ilar trespass  (Haines  v.  Welch,  14  Or.  319, 
12  Pac.  502),  It  was  held  by  the  majority  of 
the  court  that  equity  would  grant  the  relief 
prayed  for;  but  Strahan,  J.,  in  a  dissenting 
opinion,  held  that  In  the  case  of  Haines  v. 
Welch,  supra,  the  navigability  of  the  stream 
In  question  was  not  adjudicated,  and,  since 
that  was  not  the  issue  in  the  case  then  pend- 
ing, equity  should  not  award  a  perpetual  in- 
junction until  the  legal  right  had  been  tried 
in  an  action  at  law. 

Tiie  case  of  Mendenhall  v.  Water-Power  Co. 
(Or.)  39  Pac.  399,  was  a  suit  to  enjoin  the  de- 
fendant from  trespassing  upon  the  plaintiff's 
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premlaes,  and  involved  a  question  of  the 
width  and  boundaries  of  Its  right  of  way 
across  tl:\e  plalntifl's  land.  The  lower  court, 
after  the  evidence  was  taken,  subject  to  ob- 
jection, having  denied  a  motion  for  leave  to 
amend  the  answer  so  as  to  allege  an  adverse 
user,  no  question  of  title  was  in  issue,  and 
the  defendant  having  threatened  the  destruc- 
tion of  the  plaintiff's  estate,  in  the  manner  in 
which  It  was  enjoyed,  it  was  hrfd  tliat  equity 
would  assume  jurisdiction  and  grant  final  re- 
lief, ro  entitle  a  party  to  relief  by  per- 
manent injunction  to  prevent  a  trespass  upon 
land,  he  must  ordinarily  allege  and  prove,  In 
addition  to  the  establishment  or  admission  of 
his  legal  title,  that  he  Is  in  the  actual  posses- 
sion, as  well  as  entitled  to  the  possession,  of 
the  locus  in  quo.  2  Beach,  InJ.  §  1142;  1 
Spel.  £ztr.  Bel.  S  364,  and  cases  cited.  AX 
the  common  law,  the  owner  of  an  estate  in 
land  from  which  he  had  been  ousted  could 
not  maintain  an  action  to  recover  mesne  prof- 
its, for  the  reason  the  tenant  had  need  of 
them  to  enable  him  to  perform  the  feudal 
services.  3  Bl.  Comm.  *187.  In  an  action  of 
ejectment  the  damages  recoverable  were 
nominal,  but,  after  the  possession  of  the  land 
had  been  reetcnred,  the  plaintltC,  in  a  subse- 
quent action  of  trespass,  might  recover  the 
mesne  profits  from  the  person  who  had  un- 
lawfully received  them  (Id.  •205);  and,  to 
maintain  an  action  of  .trespass,  it  was  nec- 
«SBary  for  the  plaintiff  to  allege  and  prove 
that  he  had  an  Interest  in  the  soli,  and  was 
in  actual  possession  by  entry,  before  he 
■could  recover  damages;  but  in  the  case  of 
illaselsln  he  might  maintain  an  action  against 
the  disseisor  for  the  injury  done  by  the  dis- 
seisin itself,  but  he  could  not  recover  any 
damages  for  an  injury  done  after  the  dis- 
seisin until  he  had  gained  possession  by  re- 
entry, and  then  he  might  recover  the  imme- 
diate damage  done  (Id.  *210).  In  Menden- 
hall  V.  Water-Power  Co.,  supra,  the  plaintiff, 
being  the  owner  of  the  fee,  was  constructive- 
ly in  possession  of  the  locus  in  qtio,  subject 
to  the  defendant's  right  to  occupy  the  ease- 
ment, and,  the  possession  of  each  being  law- 
ful, the  question  of  plaintiff's  ouster  was  not 
in  issue.  So,  too,  in  Haines  v.  Hall,  supra, 
the  defendant's  possession  of  the  stream  was 
founded  upon  its  assumed  navigability,  and 
in  no  way  Interfered  with  the  plaintiff's  own- 
ership of  the  fee  and  right  of  possession, 
which  was  subject  only  to  the  paramount 
easement,  and  hence  the  exclusive  posses- 
sion of  the  defendant  was  not  there  in  issue. 
The  common-law  actions  of  ejectment  and 
trespass  to  try  the  title  and  to  recover  the  pos- 
session of  land,  and  for  the  recovery  of  mesne 
profits  as  well  as  damages  resnltlug  from 
injuries  to  the  estate,  have  been  united  by 
the  statutory  action  at  law  for  the  recovery 
of  possession  of  real  property  with  damages 
for  withholding  the  same.  1  Hill's  Code,  i 
316;  Goldsmith  v.  Smith,  10  Sawy.  294,  21 
Fed.  611;  Wythe  v.  Myers,  3  Sawy.  585,  Fed. 
CtL8.  No.  18,119.     These  common-law  actions 


having  been  thus  united,  we  can  perceive  no 
Just  reason,  in  cases  where  the  title  is  ad- 
mitted or  bas  been  established  at  law,  why 
a  party  out  of  possession,  when  he  shows 
such  equitable  circumstances  as  to  clearly 
entitle  him  to  rdief,  may  not  invoke  the  aid 
of  a  court  of  equity,  and  be  restored  to  his 
estate;  and  though  it  must  be  admitted  that 
equity  will  generally  refuse  to  permanently 
enjoin  a  trespass  where  the  defendant  is  in 
actual  possession,  but  wiU  leave  the  parties 
to  their  legal  remedies,  it  is,  nevertheless,  a 
general  printiple  that  the  remedy  which  war- 
rants a  refusal  of  relief  by  injunction  must 
be  plain  and  adequate.  1  Spel.  Extr.  Bel. 
i  370. 

Applying  these  rules  to  the  case  made  by 
the  record,  the  inquiry  is  elicited  whether, 
admitting  the  allegations  of  the  complaint  to 
be  true,  the  plaintiff  will  suffer  Irreparable 
Injury,  and,  if  so,  has  she  a  plain  and  ade- 
quate remedy  at  law?  If,  in  an  actl<m  of 
ejectment,  the  wall  carmot  be  removed,  the 
injury  resulting  from  its  erection  could  not 
be  compensated  by  any  measure  of  dam- 
ages, however  great  the  sum  which  a  Jury 
might  award,  for  it  would,  in  effect,  amount 
to  a  condemnation  of  the  plaintiff's  property, 
and  an  appropriation  of  it  to  the  defendant's 
private  use;  and  to  concede  that  ev^r  ao 
small  a  strip  of  plaintiff's  premises  could  be 
thus  taken  would  be  to  admit  a  rule  of  law 
which  must  necessarily  be  almost  limitless  in 
its  application.  In  an  action  at  law  it  would 
be  difficult  for  the  plaintiff  to  regain  posses- 
sion of  tliat  portion  of  her  land  occupied  by 
the  wall,  for  the  sheriff,  when  called  upon, 
might  well  hesitate  to  execute  a  writ  com- 
manding a  restoration  of  the  premises,  since 
he  must  cut  the  wall  to  the  division  line,  and 
in  doing  so  he  might  take  more  than  the 
"merchant's  pound  of  flesh,"  and  thus  render 
himself  liable  in  damages  to  the  defendant. 
Baron  v.  Kom,  127  N.  Y.  224,  27  N.  E.  804. 
The  removal  of  the  wall  being  difficult,  the 
plaintiff  has  no  plain  remedy  at  law,  and 
hence  she  must  suffer  irreparable  injury,  and 
for  the  recovery  of  the  damages  resulting 
therefrom  she  could  have  no  adequate  reme-' 
dy  at  law.  In  all  such  cases,  equity  will, 
upon  the  theory  that  wherever  there  is  a  right 
there  is  also  a  remedy,  interpose  and  grant 
complete  relief,  and  for  that  purpose  will, 
where  there  has  been  no  unreasonable  delay 
in  seeking  the  relief,  award  a  mandatory  in- 
junction, and  place  the  obligation  of  remov- 
ing the  structure  upon  the  party  who  caused 
it  to  be  erected.  Murdock's  Case,  20  Am. 
Dec.  381;  Starkle  v.  Bichmond,  155  Jdass. 
188,  29  N.  E.  770. 

In  the  case  at  bar,  the  boundary  between 
the  two  estates,  as  evidenced  by  the  deeds  of 
the  parties,  being  coincident,  and  there  being 
no  claim  of  title  by  adverse  occupancy,  there 
can  be  no  dispute  concerning  the  legal  titla 
It  is  true  there  Is  a  contention  about  the 
boundary,  r,<e  plaintiff  claiming  that  it  is 
located  on  one  line,  and  the  defendant  in- 
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slating  It  Is  on  another,  between  which  there 
\a  a  narrow  strip  of  land;  but,  wbeu  the 
boundary  is  established,  the  controversy  is 
adjudicated.  The  title  to  this  strip  is  only 
an  incident  to  the  principal  cause  of  suit, 
and  hence  not  necessarily  inrolred  in  the  Is- 
sue. While  it  is  admitted  that  the  defend- 
ant la  in  the  actual  possession  of  the  disputed 
strip,  her  right  of  possession  depends  upon 
the  legal  title  thereto;  and,  there  being  no 
issue  upon  that  question,  it  follows  that  there 
is  no  Issue  upon  the  question  of  the  right 
of  possession.  If  the  plaintifT  had  brought 
an  action  In  ejectment,  all  she  could  have  ob- 
tained would  have  been  a  Judgment  that  she 
was  the  owner  and  entitled  to  the  possession, 
both  of  which  conclusions  are  conceded  to 
be  dependent  upon  the  location  of  the  dis- 
puted boundary.  A  court  of  law,  it  m\iat  be 
admitted,  has  exclusive  jurisdiction  to  try  a 
question  of  disputed  boundary,  unless  there 
are  connected  with  the  case  some  peculiar 
circumstances  which  render  the  relief,  and 
the  mode  of  obtaining  it,  in  that  court  less 
efficient  than  In  a  court  of  equity,  and  In  all 
such  cases  the  concurrent  jurisdiction  of  equi- 
ty attaches.  1'  Pom.  £q.  Jur.  S  180.  It  is 
evident  that  the  relief  at  law,  if  a  judgment 
were  th^e  rendered,  determining .  the  legal 
right  la  plalntifCs  favor,  would  be  difficult 
of  enfOTcement,  and  certainly  less  efficient 
than  in  equity,  and  therefore  the  concurrent 
jurisdiction  of  the  latter  must  necessarily 
attach.  Nor  is  this  conclusion  in  conflict 
with  the  rale  announced  in  King  v.  Brlgham, 
23  Or.  262,  31  Pac.  601,  as  tending  to  deprive 
a  party  of  his  constitutional  riisiit  of  a  trial 
by  jury;  for  here  the  defendant,  by  con- 
structing the  wall,— conceding  it  to  be  on 
plaintiff's  premises,— cannot  take  advantage 
of  her  own  wrong,  and  thus  Insist  upon  a 
strict  legal  right,  or  deprive  a  court  of  equity 
of  its  right  to  assume  concurrent  jurisdic- 
tion. Neither  can  the  defendant's  possession 
of  the  premises  occupied  by  the  wall  deprive 
equity  of  its  jurisdiction,  for  it  is  necessary 
to  the  exercise  of  that  right  that  the  plaintifF 
should  show  that  some  portion  of  her  land, 
In  respect  to  which  the  establishment  of  the 
boundary  is  sought,  is  in  possession  of  the 
defendant.     3  Pom.  Eq.  Jur.  f  1385. 

The  record  discloses  that,  in  order  to  estab- 
lish the  boundary  in  dispute,  the  parties,  by 
their  resi>ective  attorneys,  entered  into  the 
following  written  agreement:  "It  is  hereby 
stipulated  that  the  monument  at  the  inter- 
section of  the  center  lines  of  Front  and 
Washington  streets,  and  the  base  line  run 
therefrom,  as  referred  to  and  established  by 
Ordinance  177  of  the  city  of  Portland,  Ore- 
gon, are  to  be  taken  and  recognized  by  the 
parties  hereto  as  the  true  and  correct  monu- 
ment and  base  line  for  all  surveys  in  the 
said  city,  and  particularly  for  the  survey  of 
the  boundary  line  between  plaintiff's  and  de- 
fendant's premises  in  dispute  in  this  cause, 
and  that  s^ld  monument  Is  the  correct  initial 
point  from  which  said  survey  shall  start" 
v^lp.no.8— 69 


This  ordinance  prescribes  the  size  of  blocks, 
and  the  width  of  streets,  and  proFvldes  for  the 
establishment  of  a  stone  monument  at  the 
intersection  of  Front  and  Xamhlll  streets, 
from  which  point  all  surveys  of  streets  in 
that  part  of  the  city  in  which  the  property 
in  question  Is  situated  shall  be  extended.  It 
also  appears  from  a  copy  of  a  map  of  the  city, 
offered  in  evidence,  that  the  distance  on  the 
center  line  of  Front  street,  from  the  Initial 
point,  south  to  the  intersection  of  the  center 
line  of  Yamhill  street,  is  780  feet;  and  from 
this  point,  west  on  the  center  line  of  Yamhill 
street,  to  the  west  side  of  West  Park  street, 
is  2,350  feet  Measuring  north  from  this 
point  30  feet— one-half  the  width  of  Yamhill 
street— locates  the  southeast  comer,  and  85 
feet  the  northeast  comer,  of  the  defendant's 
premises;  and  by  extending  a  line  from  the 
point  last  named,  parallel  with  Yamhill 
street  establishes  the  boundary  in  dispute. 
The  evidence  shows  that  careful  surveys 
have  been  made,  and  the  lines  ran  from  the 
initial  point,  as  above  indicated,  resulting  in 
the  establishment  of  the  boundary  as  found 
by  the  court  and  referee. 

The  defendant  having  changed  her  attor- 
neys since  the  trial  of  the  cause  in  the  court 
below,  those  now  representing  her  Insisted 
upon  the  argument  that  the  stipulation  estab- 
lished a  fact  which  was  contradicted  by  other 
evidence  offered  by  the  defendant  both  before 
and  after  the  stipulation  was  executed.  This 
evidence  showed  that  a  stone  monument, 
containing  a  point  Intended  to  mark  the  in- 
tersection of  the  center  lines  of  Front  and 
Yamhill  streets,  had  been  set  at  an  early 
day  by  one  C.  W.  Burrage,  at  a  point  779.92 
feet  south  of  the  initial  point  and  that  E. 
W.  Pagett,  as  city  surveyor,  had  indicated 
on  this  monument  another  point  of  intersec- 
tion, 780.06  feet  from  said  point;  so  that, 
If  a  right  angle  were  turned  at  the  Burrage 
point  upon  the  base  on  Front  street,  the 
boundary  in  question  would  be  .46  of  an  Inch 
north  of  the  defendant's  wall;  but,  if  turned 
upon  the  same  base  at  the  Pagett  point  the 
line  would  fall  1.22  inches  south  of  the  north 
line  of  the  wall,  or  .72  of  an  inch  further  to 
the  south  than  when  determined  by  an  angle 
turned  at  a  point  780  feet  from  the  Initial 
I>olnt.  Section  4  of  the  ordinance  referred 
to  provides  that  "the  surveyor  of  the  city  of 
Portland  shall  erect  and  establish  additional 
stone  monuments,  not  exceeding  fifty  in  num- 
ber, at  such  places  as  the  city  council  shall 
direct:  provided,  that  all  S)i°ch  additional 
monuments  shall  be  located  at  the  points  of 
Intersection  of  the  streets  running  parallel 
with  said  base  line  and  those  running  at 
right  angles  therewith,  which  points  of  In- 
tersection shall  be  ascertained  and  deter- 
mined by  surveys  made  from  the  said  stcme 
monuments  at  the  intersection  of  Front  and 
Washington  streets,  when  established  pur- 
suant to  section  1  of  this  ordinance;  such 
additional  monuments,  when  so  erected  and 
established,  shall  be  the  places  of  beginning 
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for  subsequent  surveys  of  streets,  and  such 
surveys  made  therefrom  as  places  of  begin- 
ning shall  be  valid,  the  same  as  if  made  from 
the  stone  monument  provided  for  in  section 
1  of  this  ordlnanee."  No  evidence  was  intro- 
duced to  show  that  C;  "W.  Burrage,  when  he 
placed  the  monument  at  Front  and  Yamhill 
streets,  was  the  city  surveyor  of  Portland, 
or  that  he  set  it  as  required  by  the  provisions 
of  section  4  of  Ordinance  No.  177. 

The  conclusion  reached  upon  the  location 
Of  the  boundary  In  dispute  is  predicated  up- 
on the  survey  extended  from  the  Initial  point, 
and,  under  the  evidence  before  us,  is,  in  our 
judgment,  decisive  of  the  question,  Irrespec- 
tive of  the  stipulation. 

Upon  the  question  of  damages,  It  is  im- 
possible to  determine  the  emoimt  that 
should,  in  Justice,  be  awarded.  The  evi- 
dence Introduced  by  the  plaintiff  tended  to 
show  that  her  building  had  been  damaged  in 
the  sum  of  $4,000,  and  the  defendant  of- 
fered no  evidence  which  tended  to  show  that 
the  plaintiff's  building  could  be  restored  to 
its  former  condition  for  a  less  sum;  and,  the 
court  having  awarded  $1,750,  we  cannot  say 
that  it  is  excessive,  in  view  of  the  record 
before  us.  It  follows  that  the  decree  must 
be  aftlnned,  and  It  Is  so  ordered. 


(28  Or.  110) 

JACKSON  COUNTY  v.  BLOOMER  et  al. 

(Supreme  Court  of  Oregon.  Oct.  7,  1895.) 
Notice  op  Appeal — Advebsb  Partt. 
Hill's  Ann.  Laws,  g  537,  provides  that 
notice  of  appeal  shall  be  served  on  the  adverse 
party.  Edd,  in  an  action  on  a  bond  against  a 
principal  and  his  sureties  wherein  the  sureties 
had  judgment  and  the  principal  defaulted,  that 
the  principal  was  an  adverse  party,  within  the 
meaning  of  said  section. 

Appeal  from  circuit  Court.  Jackson  county; 
VI.  K.  Hanna,  Judge. 

Action  by  Jackson  county  against  George 
E.  Bloomer  and  others  on  a  bond.  Defend- 
ants had  judgment,  and  plaintiff  appeals. 
Dismissed. 

H.  L.  Benson,  Dist  Atty.,  and  L.  R.  Web- 
ster, for  appellant  E.  B.  Watson,  for  re- 
spondents. 

BEAN,  C.  J.  This  Is  an  action  brought  by 
the  county  of  Jackson  against  George  E. 
Bloomer  and  the  sureties  on  his  bond  as  treas- 
m'er  of  such  county  to  recover  for  his  alleged 
defalcation  as  such  official.  The  complaint, 
inter  alia,  alleges  the  qualification  of  Bloomer 
by  giving  the  bond  in  suit,  and  that,  between 
the  dates  mentioned  in  the  complaint,  he, 
as  such  treasurer,  collected  and  received  $7,- 
852.75  belonging  to  the  county,  which.  In 
breach  of  his  trust,  and  In  violation  of  the 
conditions  of  his  undertaking,  he  failed  and 
neglected  to  account  for  or  pay  over.  Bloom- 
er, although  served  with  summons,  made  de- 
fault, and  the  sureties  answered  jointly,  deny- 
ing the  defalcation  alleged  in  the  complaint; 
and  upon  the  issues  thus  mode  the  cause  was 


tried,  and  a  Judgment  rendered  in  their  favor 
on  the  merits.  From  liiis  judgment  the  plain- 
tiff appealed,  wUhout  serving  a  notice  upon 
Blcnmer.  For  this  reason  the  respondents 
move  to  dismiss  the  appeal,  claiming  that 
Bloomer  is  an  adverse  party  to  the  appellant, 
and  should  have  been  served  with  notice. 
The  rule  is  well  settled  In  this  state  that 
every  party  to  a"  litigation  whose  interests 
in  relation  to  the  judgment  or  decree  appealed 
from  are  in  conflict  with  the  modification  or 
revei-sal  sought  by  the  appeal  is  an  adverse 
party,  within  the  meaning  of  section  537  of 
Hill's  Annotated  Laws  of  Oregon,  and  must 
be  served  "with  the  notice  of  appeal,  and  if 
not  served  the  appeal  must  be  dismissed. 
And  the  fact  that  a  party  whose  interests 
are  adverse  to  the  appellant  has  made  de- 
fault does  not  preclude  the  necessity  of  serv- 
ing such  notice  of  appeal  upon  him.  The  Vic- 
torian, 24  Or.  121,  32  Pac.  1040;  Moody  v. 
Miller,  24  Or.  179,  33  Pac.  402;  Hamilton  v. 
Blair,  23  Or.  64,  31  Pac.  197.  If,  then.  Bloom- 
er has  an  interest  In  sustaining  the  judgment 
from  which  this  appeal  is  taken,  he  is  an  ad- 
verse party  to  the  appellant,  and  the  failure  to 
serve  him  with  notice  of  the  appeal  is  fatal, 
and  the  appeal  should  be  dismissed.  Now, 
the  undertaking  on  which  this  action  was 
brought  is  a  Joint  obligation  of  Bloomer  and 
the  sureties,  in  so  far,  at  least,  that  all  are 
liable  or  none,  and  therefore,  although  he 
made  default,  the  defense  successfully  made 
by  the  other  defendants,  going  as  it  did  to 
the  merits,  and  showing  that  the  plaintiff  had 
no  right  of  action  against  any  of  the  defend- 
ants, inures  to  his  benefit,  and  prevents  the 
entry  of  judgment  against  him  on  his  default 
The  rule  on  this  question  is  thus  clearly  stat- 
ed by  Mr.  Black  in  his  work  on  Judgments: 
"In  an  action  of  contract  against  several  de- 
fendants, if  one  of  them  suffers  default,  and 
anotlier,  under  the  general  issue,  sets  up  and 
maintains  a  defense  which  negatives  the 
plaintiff's  right  to  recover  against  either  of 
the  defendants,  and  shows  that  he  has  no 
cause  of  action,  the  plaintiff  will  not  be  en- 
titled to  judgment  against  the  one  who  was 
defaulted,  but,  on  the  contrary,  the  successful 
defense  will  Inure  to  the  latter's  benefit  and 
judgment  must  be  rendered  for  both  the  de- 
fendants." Section  209.  And  to  this  effect 
are  the  authorities.  French  v.  Neal,  24  Pick. 
55;  State  V.  Gibson,  21  Ark.  140;  Morrison  v. 
Stoner,  7  Iowa,  493;  Adderton  v.  Collier,  32 
Mo.  507;  Waugh  v.  Suter,  8  111.  App.  271; 
Stapp  V.  Davis,  78  Ind.  128.  Prom  this  It 
seems  manifest  that  Bloomer's  interests  would 
be  materially  affected  by  the  reversal  of  this 
Judgment,  for  the  reason  that  it  appears  from 
the  record  as  It  now  stands  that  plaintiff  has 
no  right  of  action  against  him  or  his  sureties 
for  a  breach  of  the  conditions  of  bis  under- 
taking on  account  of  any  of  the  matters  or 
things  alleged  In  the  complaint,  and  so  long 
as  the  judgment  stands  unreversed  it  Is  in  ef- 
fect a  judgment  In  his  favor,  and  prevents  the 
entry  of  a  Judgment  on  bis  default    He  is 
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therefore  vitally  Interested  In  sustaining  the 
Judgment  as  it  now  stands,  and  consequently 
is  an  adverse  party  to  this  appeal.  It  was 
suggested  by  plaintiff's  attorneys  that  Bloom- 
er was  not  a  necessary  party  to  this  action, 
and  was  never  in  fact  legally  served  witb 
summons,  but  these  Questions  are  hardly 
open  to  the  plaintiff  here.  Whether  he  was 
a  necessary  party  or  not,  the  plaintiff  saw  fit 
to  make  him  a  party,  caused  a  writ  of  attach- 
ment to  issue  and  be  levied  upon  his  property, 
obtained  an  order  for  the  publication  of  sum- 
mons, caused  the  summons  to  be  published 
directed  to  him,  and  an  alleged  proof  of  such 
publication  to  be  made,  and  the  record  shows 
tliat  all  the  defendants  appeared  and  demur- 
red to  the  original  complaint,  and  that  when 
the  cause  came  on  for  trial  Bloomer  "made 
default."  Under  these  circumstances  the 
court  will  not.  at  plaintiff's  suggestion,  critic- 
ally examine  the  procedure  by  which  it  sought 
and  claimed  to  have  obtained  Jurisdiction  of 
Bloomer,  for  the  purpose  of  avoiding  the  ef- 
fect of  a  failure  to  serve  him  with  a  notice  of 
appeal.  Motion  allowed,  and  appeal  dismiss- 
ed. 

<30  Or.  338) 

XORTHERN  COUNTIES  INVESTMENT 

TRUST,  limited,  v.  SEARS,  Sheriff. 
(Supreme  Court  of  Oregon.     Oct.  7,  1895.) 

Statutes  —  Gen-bral  Laws  —  Sdbibot  of  Act— 
Rbvenub  Acts— "JcsTicB  with- 

OCT  PUKCriASK.  " 

1.  Act  Feb.  22,  1893,  which  was  introduced 
seven  days  before,  but  became  a  law  two  days 
after,  the  act  creating  Lincoln  county,  and 
which  provides  that  "each  of  the  county  clerics 
of  the  several  counties  in  this  state  in  which 
there  exists  such  office  shall  receive  a  salary  as 
follows";  that  "the  sheriffs  of  the  several  coun- 
ties in  this  state  shall  receive  an  annual  salary 
as  follows";  that  "it  shall  be  the  duty  of  the 
several  clerks  of  the  circuit  and  county  courts 
in  the  state,"  etc., — is  a  general  law.  the  pro- 
visions of  which  the  clerk  and  sheriff  of  Lin- 
coln county  are  bound  to  observe,  though  fol- 
lowing the  provisions  for  salary  is  a  list  con- 
taining all  the  counties,  except  Lincoln,  with  the 
amount  of  salary  set  opposite  each  county,  and 
the  act  declares  that  tne  salaries  "herein  pro- 
vided" for  in  favor  of  "said"  county  clerks  and 
sheriffs  shall  be  audited,  and  no  one  of  "such" 
officials  shall  be  entitled  to  other  compensation. 

2.  A  statute  is  not  within  the  purview  of, 
and  does  not  contravene,  Const,  art.  4,  §  22,  pro- 
viding that  "no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the 
act  revised  or  section  amended  shall  be  set  forth 
and  published  at  full  length."  where  it  is  not 
amendatory  or  revisory  in  character,  but  orig- 
inal in  form,  and  complete  within  itself,  exhib- 
iting on  its  face  its  purpose  and  scope,  though 
it  may  amend  or  modify  existing  laws  on  the 
same  subject  by  implication,  and  though  the 
title  purports  "to  change  in  part  the  compensa- 
tion and  mode  of  payment'  of  certain  public 
officers,  and  "to  repeal  certain  provisions  of 
statute." 

3.  Act  Feb.  22,  1893,  does  not  violate  Const 
art.  4,  §  20,  providing  that  every  act  shall  em- 
brace but  one  subject,  as  all  its  provisions  tend 
to  but  one  general  object, — to  prescribe  the  com- 
pensation and  duties  of  certain  county  officers. 

4.  An  act  prescribing  fees  to  be  paid  by 
individuals  to  sheriffs  and  clerks  of  courts  for 
services,  and  requiring  the  money  received  by 


them  to  be  turned  into  the  county  treasury,  they' 
to  be  paid  salaries,  is  not  an  act  for  raising  rev- 
enue, required  by  Const,  art.  4,  §  18,  to  orig- 
inate in  the  house  of  representatives. 

5.  Act  Feb.  22,  1893,  requiring  payment  to 
a  derlt  of  court,  by  plaintiff,  on  instituting  a 
suit,  of  $5,  and,  at  trial,  of  f2,  and  providing 
for  payment  to  the  sheriff  of  certain  fees  for 
serving  papers,  etc.,  does  not  contravene  Const. 
art.  1,  §  10,  requiring  that  jastice  shall  be  ad- 
ministered openly  and  without  purchase. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Sbattnck,  Judge. 

Application  of  the  Northern  Coantles  In- 
vestment Trust,  Limited,  for  mandamus  to 
George  C.  Sears,  as  sheriff  of  Multnomah 
county.  From  a  judgment  directing  a  per- 
emptory writ  to  issue,  defendant  appeals. 
Affirmed.  , 

Geo.  E.  Chamberlain,  for  appellant.  W. 
McCamant  and  M.  W.  Smith,  for  respondent. 

WOLVERTON,  J.  This  Is  a  mandamus 
proceeding  against  the  sheriff  of  Multnomah 
county,  to  compel  him,  as  such  officer,  to 
serve  a  summons  upon  the  defendants  In  a 
cause  pending  In  the  circuit  court  of  the  state 
of  Oregon  for  Multnomah  county,  wherein 
the  Northern  Counties  Investment  Trust, 
Limited,  is  plaintiff,  and  George  H.  Dedman 
et  al.  are  defendants.  The  mileage  fee  for 
the  service  was  paid  to  the  defendant,  but  he 
refused  to  comply  with  the  request  of  said 
plaintiff  to  serve  such  summons  unless  other 
fees  were  also  paid  to  him  In  accordance  with, 
and  as  allowed  by,  the  act  of  October  2C, 
1882.  After  a  full  hearing  the  court  helovr 
directed  a  peremptory  mandamus  to  issue] 
commanding  the  defendant  to  forthwith  serve 
the  summons  and  papers  in  question,  without 
further  compensation.  Prom  this  Judgment 
the  defendant  appeals. 

The  determination  of  the  question  brought 
up  by  this  appeal  involves  the  construction 
and  constitutionality  of  an  act  entitled  "An 
act  to  change  in  part  the  compensation  and 
mode  of  payment  thereof  to  the  county  clerks, 
recorders  of  conveyances,  clerks  of  the  circuit 
courts  and  county  courts  in  the  state,  and  of 
the  sheriffs  of  the  several  counties;  to  repeal 
certain  provisions  of  statute  providing  for 
the  payment  of  certain  fees  to  said  officers 
and  of  trial  fees  in  certain  cases;  to  provide 
for  the  payment  by  parties  to  appeals,  ac- 
tions, suits,  and  proceedings  of  certiiiu  sums 
to  assist  the  state  and  the  several  counties 
in  defraying  expenses  consequent  upon  the 
administration  of  Justice;  to  provide  for  the 
appointment  of  deputies  for  the  various  of- 
fices above  enumerated  In  certain  cases  and 
for  their  compensation,  and  tor  the  payment 
to  the  state  and  several  counties  of  sums  of 
money  and  fees  paid  to  said  officers  by  par- 
ties litigant,"— filed  in  the  office  of  the  secre- 
tary of  state  February  22,  1893,  and  an  act 
amendatory  thereof,  approved  February  25, 
1895.  For  the  purposes  of  this  Inquiry  the 
two  acts  are  essentially  the  same,  and  what 
is  predicated  of  the  one  might  generally  be 
predicated  of  the  other.    They  will  therefore 
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lie  treated  as  one  act,  except  In  so  far  aa  it 
Is  necessary  to  note  distinctions  tonching  their 
relatiye  prorisions,  or  the  surrounding  cir- 
cnmatances  attending  their  adoption. 

It  is  contended  that  the  act  of  February  22, 
1893,  Is  unconstitutional  because— First,  It  is 
in  conflict  with  subdivision  10,  {  23,  art  4, 
of  the  constitution,  wbich  provides  that  tbe 
legislative  assembly  shall  not  pass  local  or 
special  laws  for  the  assessment  and  collection 
of  taxes  for  state,  county,  township,  or  road 
purposes;  second,  it  is  a  local  law,  "regulat- 
ing tbe  practice  in  courts  of  justice,"  con- 
trary to  subdivision  3,  §  23,  art.  4;  third,  it  is 
In  violation  of  section  22,  art.  4,  which  pro- 
vides that  "no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  Its  title,  but 
tbe  act  revised  or  section  amended  shall  be 
set  forth  and  published  at  full  length": 
fourth,  the  act  treats  of  several  distinct  and 
unconnected  subjects,  contrary  to  section  20, 
art  4,  which  provides  that  "every  act  shall 
embrace  but  one  subject,  and  matters  prop- 
orly  connected  therewith,  which  subject  shall 
be  expressed  In  the  title";  fifth,  it  is  an  act 
for  raising  revenue,  and  originated  in  tbe 
senate.  In  contravention  of  section  18,  art.  4, 
requiring  that  bills  for  raising  revenue  shall 
originate  In  the  house  of  representatives; 
and,  sixth,  it  contravenes  section  10,  art.  1, 
which  requires  that  "justice  shall  be  admin- 
istered openly  and  without  purchase." 

1.  The  act  provides  for  a  fixed  salary  for 
the  clerks,  sheriff,  and  recorder.  In  each  of 
the  counties  of  the  state,  with  the  exception 
Of  Lincoln,  and  it  is  claimed  that  this  omis- 
sion is  fatal  to  the  act,  under  Manning  v. 
Klippel,  9  Or.  367.  A  proper  construction  of 
the  act  will  determine  whether  or  not  it 
comes  within  the  doctrine  of  that  case.  As 
to  whether  or  not  the  fees  which  tbe  several 
o£9cer8  are  retjulred  to  collect  and  turn  over 
to  the  county  treasurer  are  taxes,  within  the 
meaning  of  subdivision  10,  g  23,  art  4,  of  the 
constitution,  it  is  unnecessary  for  the  court 
to  decide  at  the  present  time.  But  if  it  be 
conceded  that  they  are  taxes,  within  tbe 
meaning  of  that  clause,  it  does  not  f(dlow 
that  the  act  is  local,  and  therefore  void. 
Section  1  thereof  provides  that  "each  of  the 
county  clerks  of  the  several  counties  in  this 
state  in  which  there  exists  such  office  shall 
receive  a  salary  as  follows."  Then  follows  a 
list  containing  the  names  of  all  tbe  counties, 
except  Lincoln,  with  the  amount  of  the  sal- 
ary set  opposite  each  county  in  said  list. 
Section  2  relates  to  clerks  of  tbe  circuit  and 
county  courts  chosen  in  counties  where  such 
offices  exist  separate  from  the  office  of  coun- 
ty clerk.  Section  3  relates  to  recorders  of 
conveyajices.  Section  4  provides  that  "the 
sheriffs  of  tbe  several  counties  In  this  state 
shall  receive  an  annual  salary  as  follows." 
Then  follows  a  list  of  the  counties,  with  the 
amount  of  salary  set  opposite,  Lincoln  coun- 
ty being  omitted.  Section  6  provides  that: 
"The  salaries  herein  provided  for  in  favor  of 
said  comity  clerks,  recorders  of  conveyances. 


clerks  of  the  circuit  and  couniy  courts  and 
sheriffs,  shall  be  audited  and  paid  by  the 
several  counties  to  the  respective  parties  en- 
titled thereto,  in  monthly  payments,  and  in 
the  same  manner  that  other  county  charges 
are  paid;  and  no  one  of  such  officials  shall 
be  entitled  to  receive  any  fees  (h:  other  com- 
pensation for  his  services  than  as  above  pro- 
vided, and  except  as  hereinafter  provided, 
except  for  furnishing  to  private  parties 
copies  of  the  records  and  files  in  his  office 
for  their  benefit  and  convenience,  in  whldi 
case  he  shall  be  entitled  to  charg^e  such  jHi- 
vate  parties  therefor  at  the  rate  of  ten  cents 
a  folio,  but  shall  not  be  entitled  to  anything 
for  authenticating  such  copies,  beyond  in- 
cluding the  number  of  words  contained  In 
the  certificate  of  authentication  in  his  com- 
putation of  the  number  of  folios."  Section  6 
provides,  in  effect,  that  "the  sheriffs  of  tbe 
several  counties  in  the  state  shall  be  enti- 
tled to  receive  the  same  compensation  now 
allowed  by  law  for  the  board  .  J  ke^Ins 
of  prisoners  confined  in  the  county  Jail  of 
his  county."  They  shall  be  entitled  to  any 
reward  offered  for  the  apprehension  of  per- 
sons charged  with  crime,  and  to  receive  from 
the  state  the  fees  now  allowed  by  law  for 
transporting  convicts  to  the  penitentiary,  and 
Insane  and  Idiotic  persons  to  the  asylum. 
They  shall  also  be  entitled  to  claim  from  the 
plaintiff  or  moving  party  in  any  action  or 
proceeding  such  reasonable  sums  of  money 
as  they  may  have  been  compelled  to  pay  or 
incur  on  account  of  the  care  of  prop^ty  Id 
their  custody  under  attachment,  execution, 
etc.;  and,  where  they  are  required  to  travel 
into  another  county  or  state  to  make  an  ar- 
rest or  receive  a  prisoner,  they  shall  receive 
their  actual  or  necessary  expenses  incurred. 
By  tbe  amendment  of  February  25,  1895, 
three  provisions  are  added,  all  applicable  to 
counties  of  more  than  50,000  inhabitants,  but 
none  other.  The  first  provides  for  letting 
the  board  of  prisoners  to  tbe  lowest  bidder; 
the  second  requires  the  payment  of  fees  re- 
ceived from  the  state  for  conveying  con- 
victs to  the  penitentiary,  and  insane  to  the 
asylum,  to  be  paid  into  the  county  treasury, 
and  the  payment  by  the  county  of  the  actual 
expenses  incurred;  and  the  third  Is  as  fol- 
lows: "Provided  further,  also,  that  In  conn- 
ties  containing  more  than  fifty  thousand  In- 
habitants the  sheriff  shall  be  entitled  to  re- 
ceive all  mileage  for  serving  process  or  pa- 
pers in  civil  cases,  but  shall  not  receive  any 
mileage  in  criminal  cases  whatever,  or  on 
executions  in  civil  or  criminal  cases."  Sec- 
tion 7  provides  that  the  "coroners  of  the  sev- 
eral counties  shall  also  be  entitled  to  the 
same  fees  now  allowed  for  the  performance 
of  service  In  an  action,  suit  or  proceeding 
where  the  sheriff  is  a  party,  and  the  party 
paying  the  same  shall  be  entitled  to  recover 
tbe  amount  paid  from  the  adverse  party." 
Section  8  provides  that:  "It  shall  be  the 
duty  of  the  several  clerks  of  the  circuit  and 
county  courts  in  the  state  at  the  time  any 
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Bnit,  action  or  proceeding  for  the  enforce- 
ment of  private  rights,  Inclndlng  appeals  and 
writs  of  review,  but  not  proceedings  In  pro- 
bate matters,  is  Instituted  to  exact  from  the 
plalntltr  or  moving  party  In  such  suit,  action 
w  proceeding,  the  sum  of  five  dollars. 
•  •  •  Such  clerk  shall  also,  at  the  time  of 
filing  any  answer,  demurrer  or  motion  In 
any  such  action,  suit  or  proceeding  upon  the 
part  of  such  defendant  exact  from  such  de- 
fendant the  sum  of  three  dollars  •  *  • 
and  •  •  *  shall  also  exact  from  such 
plaintiff  or  moving  party  at  the  time  such 
■ult,  action  or  proceeding  comes  on  for  trial 
or  hearing  upon  a  question  of  fact  or  law  In- 
volved therein,  unless  referred  to  a  referee, 
and  except  upon  demurrer,  an  additional  sum 
of  twelve  dollars.  •  •  •  And  every  such 
clerk  upon  receiving  any  money  as  provided 
In  this  section,  shall  immediately  pay  the 
same  over  to  the  county  treasurer  of  his 
county  and  take  his  receipt  therefor."  The 
amendment  of  1895  enlarges  the  fees  above 
IiroTlded  for,  where  the  amount  in  contro- 
versy is  above  $500,  and  reduces  the  trial  fee 
In  all  caaefl  to  $2.  It  also  provides  for  the 
payment  of  a  fee  in  probate  proceedings. 
Section  9  provides  that:  "The  several  sums 
required  to  be  paid  by  parties  litigant  to  the 
respective  officials  on  appeals,  actions,  suits 
and  proceedings,  as  provided  for  In  the  two 
preceding  sections  of  this  act,  are  Intended 
to  be  in  lieu  of  the  fees  such  parties  have 
heretofore  been  required  to  pay  said  officials 
In  such  matters,  and  also  In  Uen  of  the  trial 
fee  snch  parties  were  prior  to  the  adoption 
of  this  act  required  by  law  to  pay,  and  no 
snch  fees  or  trial  fee  last  referred  to  shall 
be  exacted  from  such  parties  In  such  cases. 
In  all  other  cases,  however.  In  which  fees 
are  allowed  to  county  clerks,  recorders  of 
conveyances,  clerks  of  the  circuit  and  county 
courts  and  sheriffs  in  civil  matters  including 
fees  In  probate  proceedings,  It  shall  be  the 
duty  of  the  said  officials  respectively  to  ex- 
act and  receive  from  the  parties  required  by 
law  to  pay  the  same  •  •  •  which  fee  shall 
npon  the  day  It  is  paid  to  the  official,  be 
paid  over  by  him  to  the  county  treaaorer  of 
his  county."  This  section,  as  amended  by 
the  act  of  1895,  reads  as  follows:  "The  sev- 
eral sums  required  to  be  paid  by  the  par- 
ties litigant  to  the  clerk  of  the  circuit  or 
county  court  in  appeals,  actions,  suits  and 
proceedings  as  provided  for  in  the  two  pre- 
ceding sections  of  this  act,  are  to  be  in  lien 
of  all  the  fees  such  parties  have  heretofore 
been  requirtd  to  pay  to  clerks,  sheriffs  and 
all  other  officials  In  such  matters,  and  the 
trial  fee  provided  for  In  the  preceding  sec- 
tion of  this  act  shall  be  in  lieu  of  the  trial 
fee  such  parties  were,  prior  to  the  adoption 
of  this  act,  required  by  law  to  pay,  and  no 
Buch  fees  or  trial  fee  last  referred  to,  or  any 
other  fee,  shall  hereinafter  be  exacted  from 
the  parties  in  any  suit,  action  or  proceeding." 
The  provisions  of  this  act  are  thus  fully  set 
forth    that  its  scc^e  and  purpose  may  be 


readily  comprehended.  In  the  Inquiry  as  to 
the  intention  of  the  legislature,  where  the 
language  employed  is  of  doubtful  significa- 
tion or  import,  we  are  permitted  to  consider 
the  surrounding  circumstances  attending  the 
adoption  of  the  act  "The  true  meaning  of 
any  passage,"  says  Mr.  Endlich  in  his  work 
on  Interpretation  of  Statutes  (section  27),  "Is 
to  be  found,  not  merdy  in  the  words  of  that 
passage,  but  In  comparing  it  with  every  oth- 
er part  of  the  law,  ascertaining  also  what 
were  the  circumstances  with  reference  to 
which  the  words  were  used,  and  what  was 
the  object,  appearing  from  those  circumstan- 
ces, which  the  legislature  had  in  view,  and 
what  were  the  cause  and  occasion  of  the 
passage  of  the  act,  and  the  purpose  intend- 
ed to  be  accomplished  by  it.  In  the  light  of 
the  circumstances  at  the  time,  and  the  neces- 
sity of  its  enactment"  See,  also,  section  28, 
and  Keith  v.  Quinney,  1  Or.  864.  The  act  of 
1S03  was  Introduced  In  the  senate  on  Jan- 
uary 11th,  and  the  act  creating  Lincoln  coun- 
ty was  introduced  in  the  same  house  Jan- 
nary  18th,— seven  days  later,— but  the  latter 
act  became  a  law  and  took  effect  two  days 
prior  to  the  passage  of  the  former.  Howev- 
er, It  is  apparent  that  when  the  act  under 
consideration  waa  drafted  and  introduced,  it 
provided  a  salary  for  the  clerk  and  sheriff 
of  every  county  in  the  state;  and  it  is  rea- 
sonable to  suppose  that  the  fact  that  Lincoln 
county  had  been  created  was  overlooked,  In 
its  final  passage^  otherwise  it  would  have 
been  added  by  way  of  amendment.  But  be 
this  as  it  may,  and  if  connected  with  the 
further  fact  that  the  legislature  amended  the 
act  at  a  subsequent  session,  and  again  omit- 
ted Lincoln  county,  it  is  nevertheless  man- 
ifest that  the  legislature  Intended  to  provide 
a  salary  for  all  the  clerks  and  sheriffs  in 
every  county  In  the  state,  and  the  fact  only 
remains  that  It  did  not  do  so.  These  facts 
and  attendant  circumstances  are  adverted  to, 
not  that  they  will  in  any  event  warrant  the 
court  in  construing  the  act,  in  the  slightest 
degree,  differrat  from  what  the  langruage  im- 
ports, but  because  they  enable  us  to  ascertain 
what  was  meant  by  the  legislature,  the  lan- 
guage employed  by  it  being  ambiguous  and 
of  doubtful  significance:  Were  it  not  for  the 
fact  that  salaries  were  fixed  for  the  clerks 
and  sheriffs  of  all  the  other  counties  in  the 
state,  except  Lincoln,  and  the  provisions  of 
section  6,  which  declare  that  "the  salaries 
herein  provided  for  in  favor  of  the  said  coun- 
ty clerks,  recorders  of  conveyances,  clerks  of 
the  circuit  and  county  courts,  and  sheriffs 
shall  be  audited,"  and  "no  one  of  snch  of- 
ficials shall  be  oititied  to  receive  any  fees 
or  compensation  for  his  services  than  as 
above  provided,"  which  leave  the  impression 
that  the  legislature  was  dealing  with  the 
clerks  and  sheriffs  only  in  the  counties 
named,  and  not  with  the  clerks  and  sheriffs 
of  all  the  counties  in  the  state,  there  could 
scarcely  be  any  question  made  as  to  the  cor- 
rect Interpretation  of  the  act    The  general 
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tenor  of  the  language  employed  Indicates 
very  clearly  that  the  legislature  was  dealing 
with  the  clerks  and  sheriffs  of  all  the  coun- 
ties of  the  state,  without  excepting  any  from 
its  purview,  which;  taken  in  connection  with 
the  evident  legislative  belief  that  all  jvere 
included  in  the  list  of  salaries  affixed,  leaves 
no  doubt  as  to  its  correct  interpretation.  To 
Illustrate:  Section  1  provides  that  "each  of 
the  county  clerks  of  the  several  counties  In 
this  state  in  which  there  exists  such  office 
shall  receive  a  salary  as  follows";  section  4^ 
that  "the  sheriffs  of  the  several  counties  in 
this  state  shall  receive  an  annual  salary  aa 
follows";  section  6,  that  "the  sheriffs  of  the 
several  counties  in  the  state  shall  be  entitled 
to  receive,"  etc.;  and  section  8,  "it  siiall  be 
the  duty  of  the  several  clerks  of  the  circuit 
and  county  courts  in  the  state."  These,  and 
other  clauses  that  may  be  noted,  all  indi- 
cate general  legislation,  with  the  purpose  of 
affecting  all  clerks  and  sheriffs  of  the  state 
alike,  and  such  is  the  effect  of  the  act  The 
legislature  has  simply  omitted  to  fix  a  salary 
for  the  clerk  and  sheriff  of  Lincoln  county, 
but  they  are  not  less  bound  to  the  observance 
of  the  provisions  of  the  act  than  the  other 
clerks  and  sheriffs  of  the  state.  The  act  is 
therefore  not  local,  and  does  not  contravene 
the  provisions  of  subdivision  10,  {  23,  art  4, 
of  the  constitution.  This  also  disposes  of  the 
counsel's  second  contention,— that  it  Is  a  local 
law,  regulating  the  practice  of  courts  of  Jus- 
tice, contrary  to  subdivision  3,  §  23,  art  4,  of 
the  constitution. 

Another  question  in  this  connection:  The 
view  is  advanced  that  under  section  9  the 
sheriffs  in  ail  the  counties  are  required  to 
collect  from  litigants  the  fees  prescribed  by 
the  law  of  1882,  which  formerly  obtained, 
for  the  performance  of  similar  duties.  The 
wording  of  the  flrst  clauses  of  section  9  is 
peculiar,  and  their  meaning  not  entirely 
clear.  They  provide  that  "the  several  sums 
)-equired  to  be  paid  by  parties  litigant  to  the 
respective  offleials  in  appeals,  actions,  suits, 
and  proceedings,  as  provided  for  in  the  two 
preceding  sections  of  this  act,  are  intended  to 
be  in  lieu  of  the  fees  such  parties  have  here- 
tofore been  required  to  pay  such  officials  in 
such  matters."  The  legislature  has.  Iiowever, 
by  the  amendatory  act,  furnished  us  with 
its  own  interpretation  of  these  clauses,  as 
follows:  "The  several  sums  required  to  be 
paid  by  the  parties  litigant  to  the  clerk  of 
tlie  circuit  or  county  court  In  appeals,  ac- 
tions, suits  and  proceedings  as  provided  for 
in  the  two  preceding  sections  of  this  act  are 
to  be  In  lieu  of  all  the  fees  such  parties  have 
heretofore  been  required  to  pay  to  clerks, 
sheriffs  and  all  other  officials  in  such  mat- 
ters." This  is  the  most  reasonable  construc- 
tion of  the  ambiguous  clauses  in  section  0  of 
the  act  of  1893,  above  referred  to,  and  is  but 
a  legislative  declaration  as  to  their  proper 
meaning  and  interpretation.  Sheriffs  are 
therefore  not  required  to  collect  from  liti- 
gants fees  provided  for  by  the  act  of  1882, 


except  such  as  the  act  now  under  consideni' 
tion  permits  and  directs. 

2.  Does  the  act  of  1893  contravene  section 
22,  art  4,  of  the  state  constitution,  which 
provides  that  "no  act  shall  ever  be  revised 
or  amended  by  mere  reference  to  its  title, 
but  the  act  revised  or  section  amended  shall 
be  set  forth  and  published  at  fuU  length." 
The  puriwse  and  effect  of  this  clause  of  the 
constitution  has  received  extended  and  intelll- 
g«at  consideration  at  the  hands  of  Lord,  C. 
J.,  In  Warren  v.  Crosby,  24  Or.  558,  34  Paa 
8Ca.,— a  recent  case,— and,  If  applicable  here, 
is  decisive  of  this  case  also.  It  was  tbere 
established  that  "statutes  not  amendatory  or 
revisory  in  character,  but  original  in  form, 
and  complete  within  themselves,  exhibiting 
on  their  face  their  purpose  and  scope,"  do  not 
come  within  the  purview  of  this  clause  of  the 
constitution,  even  though  they  may  amend  or 
modify  existing  laws  upon  the  same  subject 
by  implication.  •  The  act  wiiet  consideration 
in  Warren  v.  Crosby  had  the  effect  to  trans- 
fer the  power  to  collect  and  assess  taxes- 
conferred  on  the  incorporated  towns  and  cit- 
ies of  the  state,  by  their  respective  charters, 
and  also  upon  the  different  school  diatrict->. 
by  law— to  the  county  cheers  designated 
therein,  and  therefore  was  amendatory,  by  iiu- 
plication,  of  all  the  city  charters  of  the  statt. 
as  well  as  the  statutes  regulating  the  assess- 
ment and  collection  of  taxes  by  school  dis- 
tricts within  the  state.  It  was,  however,  an 
independent  act,  designed  to  accomplish  an 
indei>endent  and  distinct  purpose,  standing 
and  depending  alone  upon  the  force  of  Its  own 
provisions  for  the  accomplishment  of  the  ob- 
ject it  sought  to  obtain.  Its  scope  and  pur- 
poses were  distinctly  defined  and  declared 
within  itself,  and,  upon  its  face.  It  did  not 
seek  or  purport  to  revise  or  amend  any 
known  law;  and  hence  it  was  held  to  be  a 
valid  enactment  under  the  constitution.  The 
act  under  consideration  is  of  the  same  na- 
ture. True,  the  title  of  the  act  purports  to 
change  in  part  "the  compensation,  mode  of 
payment,"  etc.,  of  certain  public  officers,  and 
"to  repeal  certain  provisions  of  statute";  but 
the  act  itself  accomplishes  the  object  of  its 
enactment  by  force  Of  its  own  terms  and  pro- 
visions, and  its  scope  and  purposes  are  per- 
fectly  manifest  upon  the  face  of  it  It  does 
not  purport  to  revise  or  amend  any  section  or 
the  statute,  or  any  previous  enactment  of  the 
legislature,  and  it  is  none  the  less  an  original 
and  Independent  act  If  its  extraneous  opera- 
tion does  affect  other  statutes.  The  limita- 
tion imposed  by  the  constitution  is  not  upon 
the  power  of  the  legislature  to  make  laws, 
but  upon  the  mode  in  which  that  power 
should  be  exercised  in  the  enactment  of  amend- 
atory or  revisory  laws,  and  was  Intended  to 
prevent  the  amending  or  revising  of  existing 
statutes  or  previous  enactments  by  substitut- 
ing one  phrase  for  another,  or  by  inserting  & 
sentence,  or  by  repeating  or  striking  out  ■ 
sentence  or  a  part  of  a  sentence,  which 
would.  In  and  of  themselves,  convey  no  mean- 
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Ing,  but  would  depend  for  their  operation  and 
effect  upon  a  proper  Interpolation,  substitu- 
tion, or  elimination  in  comparison,  with  the 
original  statute  or  enactments.  Warren  v. 
Crosby,  supra. 

3.  It  is  next  contended  that  "this  act  pro- 
vides salaries,  levies  taxes,  and  provides  for 
the  appointment  of  deputies,  and  all  three 
subjects  are  expressed  In  the  title,"  and  that 
neither  the  act  nor  the  title  of  the  act  Is  sin- 
gle, but  embraces  more  than  one  subject, 
contrary  to  the  requirements  of  section  20, 
art  4,  of  the  constitution,  above  quoted.  We 
are  required  to  look  to  the  body  of  the  act, 
and  the  provisions  therein  contained,  for  the 
ascertainment  of  the  subject-matter.  The 
title  is  of  but  little  importance,  except  to  in- 
dex and  fairly  indicate  the  subject  of  legis- 
lation. Matters  germane  to  or  properly  con- 
nected with  the  subject,  or  matters  of  detail, 
have  no  place  In  the  title,  although  the  cir- 
ciunstance  of  their  being  found  there  affords 
no  constitutional  reason  for  rendering  the  act 
void  or  inoperative.  People  v.  McCann,  ei> 
Am.  Dec.  645;  State  v.  Silver,  9  Nev.  231. 
The  object  of  this  clause  of  the  constitution, 
Ko  far  as  the  objection  here  made  to  the  act 
is  concerned,  is  to  prevent  the  combining  of 
incongruous  matters,  and  objects  totally  dis- 
tinct and  having  no  connection  nor  relation 
with  each  other.  In  one  and  the  same  bill,  as 
well  as  to  discourage  improper  combinations 
by  the  members  of  the  legislature,  which 
would  secure  support  for  a  bill  of  an  omnibus 
uatuie,  with  discordant  riders  attached, 
which,  if  acted  upon  singly,  would  neither 
merit  nor  receive  sufficient  support  to  seciure 
their  adoption.  In  short,  as  expressed  by 
Mr.  Cooley  in  bis  work  on  Constitutional 
Limitations  (173),  it  was  "to  prevent  hodge- 
podge or  logrolling  legislation."  The  provi- 
sions of  the  act  under  consideration  tend  to 
but  one  general  object,— that  is,  to  prescribe 
the  compensation  and  duties  of  county  clerks, 
recorders  of  conveyances,  clerks  of  the  cir- 
cuit and  county  courts,  aad  sheriffs  of  the 
several  counties  in  the  state;  and  they  are 
all  germane  to,  and  properly  connected  with, 
this  one  general  head.  The  act  of  October 
25,  1880,  which  the  court  had  under  conaia- 
eration  In  Manning  v.  Kllppel,  supra,  was  of 
the  same  nature,  and  similarly  entitled;  and 
it  was  then  thought  the  act  was  valid,  under 
this  clause  of  the  constitution.  We  think  the 
objection  of  counsel  here  made  is  not  well 
taken,  and  that  the  act  contains  but  one  gen- 
eral subject  of  legislation. 

4.  The  next  objection  made  Is  that  the  act 
under  consideration  is  one  for  raising  reve- 
nue, and  v^riginated  in  the  senate,  contrary  to 
the  requirements  of  section  18,  art.  4,  of  the 
constitution.  This  proceeds,  again,  upon  the 
assumption  that  the  fees  which  are  required 
to  be  paid  to  the  officers  named  iu  the  bill, 
and  which  are  to  be  turned  into  the  county 
treasuries,  are  taxes.  Whether  this  assump- 
tion is  right  or  wrong,  we  do  not  decide;  but, 
if  it  be  conceded  that  the  assumption  Is  well 


founded  in  law,  non  constat  that  the  act  Is 
pne  for  raising  revenue.  Bills  for  raising 
revenue  are  required  to  have  their  origin  hi 
the  lower  branch  of  the  legislature  because 
it  Is  the  more  numerous  of  the  two  bodies, 
and,  being  oftener  renewed  by  elections,  pre- 
sumptively It  more  closely  and  directly  rep- 
resents the  people.  Cooley,  Const.  Llm.  157. 
The  controlling  feature  which  characterizes 
bills  of  this  nature,  says  Johnson,  J.,  is  that 
they  "Impose  taxes  upon  the  people,  either 
directly  or  indirectly,  or  lay  duties,  imposts, 
or  excises,  for  the  use  of  the  government,  and 
give  to  the  persons  from  whom  the  money  is 
exacted  no  equivalent  in  return,  tmless  in  the 
enjoyment,  in  common  with  the  rest  of  the 
citizens,  of  the  benefit  of  good  government." 
U.  S.  V.  James,  13  Blatchf.  207,  Fed.  Cas.  No. 
15,464.  This  case  was  instituted  to  test  the 
validity  of  an  act  of  congress  Increasing  the 
rate  of  postage  upon  third-class  matter,  under 
the  national  constitution,  providing  that  "all 
bills  for  raising  revenue  shall  originate  in 
the  house  of  representatives,"  and  it  was  fur- 
ther observed  by  the  court  that:  "A  bill  reg- ' 
ulatlng  postal  rates  for  postal  service  pro- 
vides an  equivalent  for  the  money  which  the 
citizen  may  choose  voluntarily  to  pay.  He 
gets  the  fi.xed  service  for  the  fixed  rate,  or  he 
lets  it  alone,  as  he  pleases,  and  as  his  own 
Interests  dictate."  And  hence  it  was  con- 
cluded that  the  bill  was  not  one  for  raising 
revenue.  Mr.  Story  in  discussing  this  clause 
of  the  national  constitution,  says,  "The  his- 
tory of  the  origin  of  the  power  already  sug- 
gested abundantly  proves  that  it  has  been 
confined  to  bills  to  levy  taxes,  in  the  strict 
sense  of  the  wonls,  and  has  not  been  under- 
stood to  extend  to  bills  for  other  purposes, 
which  may  Incidentally  create  revenue." 
Story,  Const.  §  880.  And  this  Is  the  trend  of 
sub.sequent  decisions  of  the  national  courts 
touching  the  construction  of  this  clause  of 
the  eonstltuticn.  See  U.  S.  v.  Norton,  91  U. 
S.  509;  U.  S.  V.  Hill,  123  TJ.  S.  6S4,  8  Sup.  Ct. 
308;  V.  S.  V.  Broadhead,  127  V.  S.  212,  8  Sup. 
Ct.  1191;  The  Nashville,  4  Biss.  188,  Fed. 
Cas.  No.  10,023;  and  Investment  Co.  v.  Par- 
rlsh,  24  Fed.  200.  In  The  Nashville  the  court 
say:  "It  Is  certain  that  the  practical  con- 
struction of  the  provision  by  congress  has 
been  to  confine  its  operation  to  bills,  the  di- 
rect and  principal  object  of  which  has  been 
to  raise  revenue,  and  not  as  Including  bills 
out  of  which  money  may  Incidentally  go  into 
the  treasury,  or  revenue  Incidentally  arise." 
Deady,  J.,  in  Investment  Co.  v.  Parrlsh,  says: 
"A  bill  for  raising  revenue,  or  a  'money  bill," 
as  It  was  technically  called  at  common  law, 
is  a  bill  levying  a  tax  on  all  or  some  of  the 
persons,  property,  or  business  of  the  country, 
for  a  public  purpose;  and  the  assessment  or 
listing  and  valuation  of  the  polls  or  property 
preliminary  thereto,  and  all  laws  regulating 
the  same,  are  merely  measures  to  secure 
what  may  be  deemed  a  Just  or  expedient  ba- 
sis for  the  levying  of  a  tax  or  raising  a  reve- 
nue thereon."   This  was  predicated  of  the 
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"mortgage  tax"  law,  which  formerly  pre- 
vailed in  this  state.  la  Mumford  v.  Sewall, , 
11  Or.  67,  4  Pac.  585,  which  Involved  an  In- ' 
vestlgatlon  of  that  law,  with  reference  to  Its 
validity,  under  the  same  clause  of  our  state 
constitution,  this  court  did  not  feel  warranted 
In  declaring  it  unconstitutional,  because  It 
was  not  aufflciently  clear  that  a  law  which 
merely  declared  that  certain  property  thereto- 
fore exempt  should  thereafter  be  subject  to 
taxation  was  strictly  a  law  for  raising  reve- 
nue. Considering  the  similarity  of  the  state 
and  national  constitutions  touching  bills  for 
raising  revenue,  and  the  high  and  unbroken 
line  of  authority  upon  the  proper  construc- 
tion of  the  latter,  it  is  certainly  a  very  per- 
suasive and  weighty  argument  for  applying 
the  same  construction  to  the  former.  The 
very  cogent  reasoning  employed  undoubted- 
ly has  application  here,  and  impels  us  to  the 
same  conclusion  touching  our  own  state  con- 
stitution. A  law  which  requires  a  fee  to  be 
paid  to  an  officer,  and  finally  covered  into 
the  treasury,  of  a  county,  for  which  the 
.party  paying  the  fee  receives  some  equiva- 
lent in  return,  other  than  the  benefit  of  good 
government  which  Is  enjoyed  by  the  whole 
community,  and  which  the  party  may  pay 
and  obtain  the  benefits  under  the  law,  or  let 
It  alone,  as  he  chooses,  does  not  come  within 
the  category  of  an  act  for  raising  revenue, 
and  hence  the  objection  made  under  this 
clause  of  the  constitution  is  not  well  taken. 
>  5.  Lastly,  It  is  contended  that  the  act  is  in 
violation  of  section  10,  art.  1,  of  the  constitu- 
tion, requiring  that  "Justice  shall  be  admin- 
istered openly  and  without  purchase."  The 
idea  of  Justice,  as  contained  In  this  clause  of 
the  constitution,  was  first  promulgated  by 
the  Magna  Charta,  and  the  reasons  which  led 
up  to  the  declaration  will  serve  us  in  con- 
stiuing  the  clause.  In  the  days  of  the  an- 
ient kings  of  England,  Justice  was  a  thing 
of  commerce,  and  was  avowedly  bought  and 
sold.  The  king's  court— the  supreme  Judi- 
ciary of  the  kingdom— was  open  to  none  who 
came  not  with  presents  to  the  king.  Bribes 
were  openly  given  for  the  expedition,  delay, 
suppression,  and  for  the  preservation  of  Jus- 
tice. The  barons  of  the  exchequer,  the  first 
nobility  of  the  kingdom,  were  awarded  mon- 
ey in  exchange  for  fair  dealing,  for  preserv- 
ing liberties  under  the  king's  charter,  for 
helping  to  recover  debts,  for  permission  to 
make  defenses,  for  "free  law,"  and  the  like. 
To  prevent  and  overthrow  this  barbarous  and 
shameless  practice  of  the  times,  It  was  stipu- 
lated in  the  Great  Charter  that  "to  none  will 
we  sell,  to  none  will  we  deny  or  delay  right 
or  Justice."  Harrison  v.  Willis,  7  Heisk.  46. 
The  long-flxed  meaning  of  these  words  is 
that  the  right,  attainment  of  Justice,— the  end 
of  the  law,— must  be  administered  without 
sale.  Original  process  must  issue  without 
price,  except  what  the  law  fixes,  and  without 
denial,  though  the  defendant  be  a  favorite  of 
the  king  or  the  government  who  Interferes 
in  his  behalf,  and  must  be  proceeded  with  by 


the  Judges,  after  suit  Instituted,  without  de- 
lay by  themselves  or  by  order  of  the  king, 
and  that  proper  Judicial  process  must  Issue 
by  the  Judges,  without  fee  or  reward,  except 
that  fixed  by  the  law.  Townsend  v.  Town- 
send,  Peck  (Tenn.)  15.  This  court  has  al- 
ready construed  the  clause  In  question,  In 
Bailey  v.  Frush,  5  Or.  136.  Bonham,  J., 
speaking  for  the  court,  says:  "We  hold  that 
the  language  of  our  constitution  •  •  • 
means  simply  that  Justice  shall  not  be  bought 
with  bribes,  nor  shall  the  attendant  or  inci- 
dental expenses  of  litigation.  In  the  nature  of 
costs  and  disbursements,  be  so  exorbitant 
and  onerous  as  to  virtually  close  the  doors  of 
courts  of  Justice  to  those  who  may  have  occa- 
sion to  enter  there.  In  other  words,  that  the 
rights  of  the  poor  man  to  a  redress  of  his 
grievances  shall  be  equally  respected  with 
those  of  the  rich,  and  that  equal  and  exact 
Justice  shall  be  dealt  out  alike  to  all."  The 
requirements  of  this  act,  as  they  relate  to  the 
fees  and  charges  to  be  paid  by  litigants  and 
others,  do  not  impinge  nor  intrench  upon  the 
constitution,  as  thus  IntOTpreted.  These  con- 
clusions affirm  the  Judgment  of  the  court  be- 
low, and  it  Is  so  ordered. 


(31  Or.  583) 
FARWBLL  T.  NEEDHAM,  Coontr  Clerk. 
(Supreme  Court  of  Oregon.     Oct.  7,  1885.) 

Appeal  from  circuit  court,  Linn  county; 
GeoFRe  H.  Burnett.  Judge. 

Petition  for  mandamus  by  H.  Farwell  against 
N.  Needham,  county  clerk  of  Linn  county,  to 
compel  defendant  to  file  a  complaint.  Defend- 
ant had  judgment,  and  plaintiff  appeals.  Af- 
firmed. 

Geo.  G.  Bingham  and  Thos.  H.  Tongue,  for 
appellant. 

WOLVERTON,  J.  This  is  a  mandamus  pro- 
ceeding instituted  for  the  purpose  of  requiring 
the  defendant,  who  is  the  county  derk  of  linn 
county.  Or.,  as  such  officer,  to  file  a  complaint 
in  a  cause  entitled  In  the  circuit  court  of  the 
state  of  Oregon  for  Linn  county,  wherein  H. 
Farwell,  the  plaintiff  herein,  was  plaintiff,  and 
against  one  John  N.  Hoffman.  The  plaintiff 
tendered  with  the  complaint  the  fee  allowed  the 
clerk  under  the  act  of  October  26.  1882,  but  the 
defendant  refused  to  make  the  filing  desired  un- 
til plaintiff  should  pay  the  fee  fixed  by  the  act 
of  February  22,  1893,  and  by  said  act  required 
to  be  paid  before  any  filing  could  take  place. 
The  alternative  writ  was  issued.  To  this  a  de- 
murrer was  intemosed,  and  sustained  by  the 
court  below,  and  the  writ  dismissed.  Plaintiff 
appeals.  The  same  questions  involved  here 
were  considered  in  Investment  Trust  v.  Sears 
(just  decided)  41  Pac.  931,  and  there  passed  up- 
on adversely  to  the  contention  of  plaintiff.  That 
case  is  therefore  decisive  of  this.  The  judg- 
ment of  the  court  below  will  therefore  be  affirm- 
ed. 


(28  Or.  U9| 

BISHOP  V.  BAISLET  et  aL« 
(Supreme  Court  of  Oregon.     Oct.  7,  1895.) 

MiNBS  AND  MlNlNO — FOaFEITUSB    OP    C1.AIII— Rb- 
COVERT  OP  POSSE8SIOS — PLBADIHOS. 

1.  In  an  action  by  a  prior  against  a  subse- 
Qucnt  locator  of  a  mining  claim,  the  tatter,  in 

'Rehearlns  pending. 


Digitized  by 


Google 


Or.) 


BISHOP  t>.  BAKLEY. 


937 


order  to  show  a  forfeiture  by  the  former  before 
bis  own  locatiou,  most  specially  plead  it. 

2.  The  allowance,  under  objection,  of  an 
amendment  of  a  pleading  to  conform  to  evi- 
dence offered  and  objected  to,  is  rendered  harm- 
less by  allowing  further  eridence  on  the  ques- 
tioji  raised  by  such  evidence. 

8.  In  an  action  b^  a  prior  against  a  subse- 
qnent  locator  of  a  mining  claim,  the  objection 
that  the  answer  after  stating  the  facts  showing 
a.  forfeiture  before  defendant  made  his  loca- 
tion, did  not  allege  "that  thereby  the  claim  was 
forfeited,"   cannot  be  urged  after  trial. 

4.  Picking  rock  from  the  walls  of  a  shaft 
or  outcropping  of  a  ledge,  in  small  gnantities, 
from  day  to  day,  and  testing  it,  in  order  to  find 
a  paying  vein,  cannot  be  Credited  as  part  of  the 
$100  worth  of  "work  and  improvements"  requir- 
ed to  be  made  by  a  locator  on  his  claim  within 
one  year  from  the  date  of  his  location,  by  Rev. 
St.  U.  S.  S  2324,  as  amended  by  Supp.  Rev.  St. 
V.  S.  p.  276. 

5.  Where  a  mining  claim  has  been  forfeited 
by  the  locator,  his  going  onto  the  claim,  with 
tools,  and  secoring  samples  of  ore,  is  not  a  re- 
somption  of  his  work,  within  Rev.  St.  U.  S.  { 
2324,  declaring  a  mining  claim  forfeited,  and 
allowing  a  relocation,  if  the  original  locator  has 
failed  to  put  $100  worth  of  work  and  improve- 
ments thereon  during  any  year  preceding  the 
;88ne  of  a  patent,  provided  tilat  the  original  lo- 
cator has  not  "resumed  work"  before  the  at- 
tempted relocation. 

6.  A  suit  in  equity  will  lie  to  restrain  a 
continuing  trespass  on  a  mining  claim  by  the 
removal  of  valuable  ore,  and  for  damages  al- 
ready done  by  such  trespass,  where  the  title  to 
the  property  is  seriously  in  doubt,  though  thq 
question  of  title  has  not  been  presented  in  a 
court  of  law. 

Api>eal  from  circuit  court.  Baker  coonty; 
Robert  Eakln,  Judge. 

Action  by  Phillip  R.  Bishop  against  James 
Lk  Baidey  and  others  to  restrain  and  recover 
for  trespass  on  a  mining  claim.  From  a  de- 
cree for  defendants,  plaintlfT  api>eal8.  Affirm- 
ed. 

This  suit  was  brought  to  restrain  trespass 
upon  a  mining  claim,  and  to  recover  damages 
for  tlie  injurious  use  of  it  by  the  defendants. 
The  plaintiff,  after  showing  Ills  citizenship,  al- 
leges, in  substance,  that  he  is  now,  and  was  at 
all  times  mentioned  in  Ills  complaint,  the  own- 
er, by  reason  of  location  and  possession  under 
the  generai  mining  laws  of  the  United  States, 
of  a  certain  quartz  mining  claim,  situated  in 
Baker  county.  Or.,  generally  known  and  des- 
ignated as  the  "Wlilte  Pigeon  Quartz  Claim" 
(then  follows  a  description  of  the  claim  by 
metes  and  lx>unds);  tliat  on  or  about  the  1st 
day  of  May,  1883,  while  he  was  such  owner 
and  in  possession  of  said  mining  claim,  the 
defendants  wrongfully  entered  and  trespassed 
thereon,  and  dug  a  shaft  many  feet  deep  up- 
on the  vein  therein,  and  at  said  time,  and  at 
Tarious  and  divers  times  since,  took  out,  car- 
ried away,  and  converted  to  their  own  use, 
large  quantities  of  very  rich  gold-bearing 
quartz,  claiming  the  right  so  to  do,  thereby 
destroying  the  substance  of  said  mine  and 
depredating  the  value  tbereof,  and  that  they 
threatened  to  continue,  and  were  continuing, 
said  trespass  and  waste,  to  the  irreparable  in- 
jury of  the  premises;  that  the  defendants  ex- 
tracted gold  from  said  mine  to  the  value  of 
$30,000;  that  plaintiff  has  been  greatly  hinder- 


ed in  the  possession  and  working  of  said  claim, 
to  his  damage  in  the  sum  of  $50,000;  and  that 
he  has  no  plain,  speedy,  or  adequate  remedy  at 
law.  The  relief  asked  is  for  a  decree  perpet- 
ually enjoining  defendants  from  further  tres- 
pass'ng  upon  said  claim,  or  interfering  with 
plaintiff's  possession;  that  defendants  account 
to  plaintiff  for  the  gold  extracted  by  them; 
and  for  damages  in  the  sum  of  $50,000.  The 
answer  puts  in  issue  every  material  allega- 
tion of  the  complaint,  except  the  citizenship 
of  defendants  and  tor  a  further  defense  al- 
leges. In  substance,  that  at  all  the  times  there- 
in stated  the  premises  therein  described  were 
vacant  public  lands  of  the  United  States, 
chiefly  valuable  for  the  mineral  they  contained, 
and  were  subject  to  location  as  mineral  lands; 
that  on  the  1st  day  of  May,  1S93,  defendant 
J.  L.  Baisley  made  a  good  and  valid  location 
of  the  Mab^  quartz  claim  in  Baker  cotmty. 
Or.  Here  follows  a  description  of  the  claim, 
and  other  allegations  as  to  the  manner  of  Its 
location.  Ck>ntinuing,  the  answer  shows,  sub- 
stantially, that  ever  since  May  1,  1893,  de- 
fendants have  been,  and  now  are,  the  owners 
of  said  claim,  by  virtue  of  location  and  oc- 
cupancy, and  have  at  all  times  been,  and  now 
are,  in  the  open,  notorious,  exclusive,  and  ac- 
tual possession  thereof,  claiming  title  thereto. 
The  reply  denies  specifically  the  material  al- 
legations of  the  answer,  and,  further  replying 
thereto,  alleges,  in  substance,  that  about  De- 
cember 12,  1892,  defendants  applied  to  and 
obtained  plaintlfl's  permission  to  enter  upon 
the  said  White  Pigeon  claim,  and  to  prospect 
the  quartz  ledge  thereon,  and  that  theh:  entry 
ui>on  said  claim  was  made  under  said  license, 
with  full  knowledge  of  plaintiff's  claim  and 
right  of  possession,  and  In  subordination  there- 
to; that  while  so  in  possession  they  wrongful- 
ly and  fraudulently  attempted  to  make  the 
alleged  location  of  the  Mabel  claim,  which  cov- 
ers plalntlfTs  claim  for  a  distance  of  1,280 
feet  from  the  northeast  line  thereof,  with  in- 
tent to  defraud  plaintiff  of  bis  rights;  and 
that  by  reason  of  the  premises  the  defendants 
are  estopped  from  contesting  the  right  of 
plaintiff  to  the  ownership  and  possession  of 
said  White  Pigeon  mining  claim. 

Upon  the  Issues  being  thus  Joined,  a  referee 
was  appointed  by  the  court  to  take  the^  testi- 
mony, and  to  report  his  findings  of  fact  and 
conclusions  of  law.  In  due  time  all  the  testi- 
mony which  the  parties  had  to  offer  was  tak- 
en, and  on  June  25,  1894,  the  referee  reported 
the  same,  together  with  bis  findings  of  fact 
and  law.  which  were  favorable  to  plaintiff.  On 
the  same  day  defendants  filed  a  motion  for 
leave  to  file  an  amended  answer,  which  was 
allowed  by  the  court,  over  plaintiff's  protest. 
Defendants  thereupon  filed  an  amended  an- 
swer, similar  to  the  first,  except  that  the  de- 
fendants set  up  therein  the  location  of  an  ad- 
ditional claim  on  May  1,  1893,  designated  as 
the  "Queen  of  the  West,"  which  covers  the 
remaining  240  feet  of  the  White  Pigeon  not 
covered  by  the  Mabel,  and  by  way  of  a  fur- 
ther defense  allege.  In  substance,  that  neither 
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the  plaintiff,  nor  any  of  his  grantors  or  pred- 
ecessors in  interest,  did  or  performed,  or 
caused  to  be  done  or  i)erformed,  any  work, 
labor,  or  improTetnents,  of  any  kind,  nature, 
or  description,  upon,  or  for  the  use  or  benefit 
of,  said  alleged  White  Pigeon  claim,  under  or 
by  virtue  of  said  alleged  location  of  plaintiff, 
and  that  plaintiflf  and  his  grantors  wholly  fail- 
ed and  neglected  to  represent  said  claim, 
after  the  date  of  said  alleged  location,  in  any 
manner  or  form  whatever,  or  to  the  value  of 
anything.  The  plaintiff,  by  bis  amended  re- 
ply, put  In  issue  aU  these  and  other  allegations 
of  the  amended  answer,  and  the  court  there- 
upon referred  the  case  back  to  the  referee 
to  take  such  further  testimony  as  the  parties 
had  to  offer.  Other  testimony  was  accord- 
ingly taken,  mainly  upon  the  question  aa  to 
whether  plaintiff  had  performed  $100  worth  of 
assessment  work  prior  to  January  1,  1893, 
whereupon  the  referee  reported  the  case  back, 
with  his  findings  again  in  favor  of  plaintiff. 
Exceptions  and  objections  were  filed  to  the 
report  by  both  parties.  The  defendants,  ex- 
cepting only  to  the  amount  of  damages  found, 
moved  the  court  for  a  confirmation  of  the  re- 
port as  to  all  the  other  findings.  The  court 
thereupon  modified  the  findings  of  the  referee, 
and  rendered  a  decree  for  the  defendants, 
from  which  plaintiff  appeals.  The  testimony 
necessary  to  a  full  understanding  of  the  case 
Is  noted  in  the  opinion. 

J.  H.  Slater  and  R.  J.  Slater,  for  appellanv. 
Chas.  A.  Johns,  for  respondents. 

WOLVEBTON,  J.  (after  stating  the  facts). 
There  is  no  doubt  but  that  plaintiff  and  one 
C.  J.  Finn  made  a  sufficient  and  valid  loca- 
tion of  the  White  Pigeon  claim,  November 
25,  1801.  This  Is  the  finding  of  both  the  ref- 
eree and  the  court  below,  and  is  borne  out  by 
the  testimony.  On  October  24,  1S92,  Finn 
sold  and  conveyed  his  interest  In  the  claim  to 
plaintiff,  and  thereupon  plaintiff  became  the 
sole  owner  thereof.  The  fact  that  J.  L.  Bais- 
ley  made  a  sufficient  and  valid  location  of 
the  Mabel  claim,  and  S.  B.  Baisley  of  the 
Queen  of  the  West,  on  or  about  the  12th  day 
of  May,  1892,  Is  also  placed  beyond  dispute 
by  the  testimony,  provided  the  lands  and 
premises  occupied  by  them  were  at  that  time 
open  for  location  and  occupancy  by  the  pub- 
lic. The  Mabel  claim  is  identical  with  the 
White  Pigeon  for  a  distance  of  1,260  feet 
southwestward  from  its  northeast  line,  and 
the  Queen  of  the  West  covers  the  rest  of  it. 
The  question  then  is,  which  of  these  parties 
has  the  better  title  to  the  premises  occupied 
by  the  'White  Pigeon  claim  ?  It  is  claimed  by 
defendants  that  plaintiff  forfeited  his  claim 
by  not  representing  it  as  required  by  law,— 
that  Is  to  say,  by  failing  to  perform  work  and 
labor  thereon,  in  prospecting  and  developing 
It  to  the  amount  of  $100,  prior  to  January  1, 
1893,— and,  therefore,  that  it  was  open  to  ex- 
ploration and  location  at  the  time  defendants 
made  their  location  of  the  Mat)el  and  Queen 
of  the  West  claims,  and  consequently  their 


locations  were  valid,  and  that  their  title  and 
right  of  possession  are  superior  to  plaintiff's. 

Under  the  United  States  statutes  governing 
the  location  of  mines,  and  the  acquirements 
of  patents  therefor,  "the  locator  has  one  year 
from  the  let  day  of  January  succeeding  the 
date  .of  his  location  in  which  to  perform  his 
first  annual  work.  Bev.  St.  U.  S.  i  2324,  as 
amended  January  22.  1880  (Supp.  Rev.  St  p. 
276).  The  plaintiff  therefore  had  uatilJanuary 
1,  1893,  in  which  to  perform  his  annual  labor 
upon  the  White  Pigeon.  If  he  failed  to  per- 
form the  required  amount  of  labor  prior  to 
the  last-named  date,  the  claim  would  there- 
after be  open  for  relocation  by  any  person 
competent  under  the  statute.  But  if,  having 
failed  In  performing  his  annual  labor,  he  re- 
sumed and  performed  work  thereafter  to  the. 
extent  required  by  law,  his  rights,  after  re- 
sumption, would  have  been  the  same  as  If 
no  default  had  occurred.  Belk  v.  Meagher. 
104  U.  S.  282;  Honaker  v.  Martin  (Mont)  27 
Pac.  397.  But  whether,  if  having  resumed, 
and  while  in  the  actual  possession,  perform- 
ing labor,  and  prior  to  the  full  performance 
of  the  amount  required  by  law,  the  claim 
would  be  open  for  relocation,  the  autboritles 
are  divided.  See  Mining  Co.  v.  Deferrari. 
62  Cal.  160,  and  Honaker  v.  Martin,  supra. 
The  facts  here  do  not  present  such  a  case. 
It  Is.  however,  plain  that  if  plaintiff  had  per- 
formed $100  worth  of  work  on  his  claim 
prior  to  the  date  of  the  alleged  location  by 
defendants  of  their  claims,  as  he  Insists  that 
he  has  done,  the  territory  covered  by  the 
White  Pigeon  was  not  open  for  relocation, 
and  hence  their  locations  coidd  not  be  valid. 
But  aside  from  the  question  of  work,  plain- 
tiff claims— First,  that,  before  defendants 
can  avail  themselves  of  a  forfeiture,  they 
must  plead  It;  second,  that  the  court  ored 
in  allowing  defendants  to  file  their  amended 
answer,  by  which  they  attempt  to  allege  a 
forfeiture;  third,  that,  if  the  court  rightfully 
allowed  the  amended  answer  to  be  filed,  then 
the  forfeiture  is  insufflclently  alleged;  and, 
fourth,  that  forfeitm-e  was  not  shown  by  the 
testimony.     Of  these  In  their  order: 

1.  A  mining  claim,  subsequent  to  a  valid 
location,  is  property,  in  the  highest  sense  of 
the  term.  It  may  be  bought  and  sold,  and 
will  pass  by  descent  It  carries  with  it  the 
"exclusive  right  of  possession  and  enjoyment 
of  nil  the  surface  included  within  the  lines" 
of  location.  The  right  Is  a  valuable  one,  and 
Is  protected  by  law.  It  continues  until  there 
shall  be  a  failure  to  represent  the  claim;  that 
Is,  to  do  the  requisite  amount  of  work  within 
the  prescribed  time.  The  right  of  possession 
and  enjoyment  acquired  by  location  is  kept 
alive  by  the  representation  prescribed  by 
law,  but,  when  not  thiis  kept  alive,  the  right 
is  forfeited,  and  the  claim  is  thereafter  open 
for  relocation.  In  order,  therefore,  to  secure 
a  valid  location,  it  .must  be  established  that 
rights  acquired  under  a  prior  one  upon  the 
same  claim  have  been  forfeited.  The  affirma- 
tive of  this  propositior  is  always  cast  upon 
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the  party  seeking  to  establisb  it,  and  hence, 
tinder  the  rules  of  pleading,  it  must  be  spe- 
cially pleaded,  where  opportunity  is  offered, 
before  a  party  can  be  heard  to  support  It 
with  evidence.  Renshaw  v.  Switzer  (Mont.) 
13Pac.  127;  Hammer  v.  Milling  Co.,  130  U. 
S.  201,  9  Sup.  Ct.  548;  Belk  v.  Meagher,  104 
U.  S.  279;  Morenhaut  v.  Wilson,  52  Cal.  263; 
Wulff  V.  Manuel  (Mont)  23  Pac.  723;  Qulg- 
ley  T.  Glllett  (Cal.)  35  Pac.  1040;  Mattlngly 
▼.  Lewisohn  (Mont)  Id.  114.  Furthermore, 
"a  forfeiture  cannot  be  established,  except 
upon  clear  and  convincing  proof  of  the  fail- 
ure of  the  former  owner  to  have  work  per- 
formed, or  to  have  improvements  made,  to 
the  amount  required  by  law."  Hammer  v. 
Milling  Co.,  supra. 

2.  Plaintiff  contends  that  as  objection  had 
been  Interposed  to  all  the  evidence  offered  by 
defendants  to  show  that  plaintiff  had  not 
done  or  performed  $100  worth  of  labor  upon 
the  White  Pigeon  claim,  as  required  by  law, 
for  the  purpose  of  establishing  a  forfeiture 
on  the  part  of  the  plaintiff,  and  that  as  plain- 
tiff had  not  offered  bis  full  evidence  in  refu- 
tation of  the  claim  of  forfeiture,  all  of  which 
was  shown  by  affidavit,  the  court  erred  in  al- 
lowing defendants'  motion  for  leave  to  file 
the  amended  answer.  The  rule  is  well  estab- 
lished that  a  party  \^  not  entitled  to  have  his 
pleadings  amended  to  conform  to  the  proof 
where  objection  was  made  to  the  Introduction 
of  evidence  to  cover  which  the  amendment  is 
desired.  Mendenhall  v.  Water-Power  Co. 
(Or.)  39  Pac.  399;  Beard  v.  Tllghman  (Sup.) 
20  N.  T.  Supp.  736.  But  the  court  below  met 
this  objection  by  referring  the  cause  back 
to  the  referee,  with  directions  to  allow  the 
parties  to  Introduce  other  evidence  touching 
the  additional  questions  raised  by  the  amend- 
ed pleadings,  so  that  the  cause  might  be  tried 
fully  upon  its  merits.  This,  we  think,  was 
within  the  sound  discretion  of  the  court  and 
In  furtherance  of  Justice.  (3onrts  are  always 
solicitous  to  reach  the  merits  of  every  cause, 
and,  to  that  end,  are  liberal  In  allowing 
amendments.  There  was  no  error  In  allow- 
ing the  motion. 

3.  The  ground,  of  the  next  contention  is 
that  the  amended  answer,  after  stating  the 
facts  relied  upon  as  constituting  the  for- 
feiture of  plaintiff's  claim,  fails  to  state 
"that  thereby  the  claim  was  forfeited";  cit- 
ing Gelston  v.  Hoyt,  3  Wheat  247.  This 
was  a  case  of  seizure  of  a  ship  and  cargo  for 
a  supposed  forfeiture,  and  under  the  com- 
mon-law form  of  pleading,  then  in  use.  It 
was  held  that,  after  stating  the  facts,  it  was 
necessary  to  aver  "that  thereby  the  property 
became  and  was  actually  forfeited,  and  was 
seized  as  forfeited."  But  under  our  practice 
these  technical  forms  of  pleading  are  abol- 
ished, and  it  is  now  only  necessary  to  set 
forth  the  facts  constituting  the  cause  of  ac- 

■  tlon  or  defense,  concisely,  without  unneces- 
sary repetition.  Not  having  been  tested  by 
a  demurrer,  the  allegations  of  forfeiture  are 
sufficient  after  triaL 


4.  Has  a  forfeiture  of  the  White  Pigeon 
claim  by  plaintiff  been  established  by  the 
testimony?  Numerous  witnesses  were  pro- 
duced, and  testified  relative  to  the  labor  done 
upon  the  claim  prior  to  January  1,  1893; 
and,  while  they  differed  widely  as  regards 
the  estimated  value  of  the  work  observed  by 
them  as  having  been  done  in  the  years  1891 
and  1892,  they  substantially  agreed  as  to  its 
amount  and  extent.  Many  years  prior  to 
the  location  of  the  White  Pigeon  there  had 
been  sunk  on  the  ledge  three  different  shafts. 
Some  witnesses  say  two,  but  there  were  un- 
doubtedly three.  The  larger  one  is  some- 
times called  an  "Incline."  These  shafts 
ranged  from  two  to  eight  feet  in  depth,  and 
were  of  different  relative  dimensions.  The 
witnesses  gathered,  their  information  by 
passing  over  the  claim;  some  casually,  and 
some  for  the  express  purpose  of  ascertain- 
ing what  work  had  been  done.  All  of  them 
describe  a  new  cut  at  the  southwest  corner 
of  the  claim.  Some  think  It  was  within  the 
boundary  and  others  say  it  was  outside,  but 
it  is  immaterial  to  this  inquiry  whether  it 
was  within  or  beyond  the  boundary.  This 
cut  was  evidently  made  with  the  purpose  of 
tunneling  into  the  hillside,  and  thereby'  to 
strike  the  ledge  at  some  distauce  under  the 
surface.  It  was  from  20  to  25  feet  long,  3 
to  4  feet  wide,  and  in  the  face  of  the  cut, 
or  at  its  deepest  point,  4  to  5  feet  deep, 
They  testify,  also,  to  some  fresh  work  that 
had  been  done  In  one  of  the  old  shafts.  This 
is  as  far  as  they  all  agree.  One  of  the  wit- 
nesses (C.  M.  Foster),  in  rebuttal,  recallea 
having  seen  a  cut,  spoken  of  as  a  "crosscut" 
running  across  the  ledge,  presumably  for  the 
purpose  of  exposing  It  The  dimensions  of 
this  cut  are  given  by  the  plaintiff  as  from 
8  to  10  feet  long,  probably  16  inches  wide, 
and  about  12  inches  deep.  A  witness  or 
two  relate  having  seen  some  small  prospect 
holes,  two  or  three  In  number,  sunk  In  the 
earth  at  a  point  where  the  ledge  is  broken 
off  and  lost  sight  of,  probably  for  the  pur- 
pose of  finding  the  ledge  again.  This  is  a 
synopsis  of  all  the  work  observed  by  the  de- 
fendants' witnesses  which  had  been  done  in 
the  years  1891  and  1802,  after  the  date  of 
the  location  of  the  White  Pigeon.  It  was 
comparatively  easy  to  distinguish  the  new 
work  from  that  done  In  sinking  the  shafts 
years  prior,  from  the  action  and  indications 
left  by  the  elements  upon  the  exposures 
made  by  the  excavations.  Many  of  the.se 
witnesses  were  practical  miners,  and  knew 
the  value  of  mining  labor,  and  their  estimate 
of  the  value  of  the  labor  thus  expended 
ranged  from  $9  to  $30,— none  placing  it  high- 
er than  the  latter  sum.  Of  the  testimony 
offered  to  overcome  this  showing,  that  of 
plaintiff,  in  his  own  behalf,  is  the  strongest, 
and  is  practically  all  that  he  has  offered 
upon  the  question,  except  as  he  is  corrobo- 
rated by  other  witnesses.  The  work  on  the 
cut  at  the  southwest  corner  of  the  claim 
was  done  by  Howard,  Heffrom,  and  Ellis,  un- 
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der  his  directions,  for  wblch  work  he  paid 
Howard  $10.  Howard  describes  how  it  was 
done,  and  gives  the  time  expended  In  doing 
it.  He  says  he  worked  2^  days,  4  hours 
counting  aa  a  day's  work.  Heffrom  and  El- 
lis each  worked  an  hour  and  a  half,  and 
Bishop  worked  the  same  length  of  time. 
Bishop  testiHea  that  he  himself  put  In  about 
20  days  on  the  claim,  one  of  which  is  the 
1%  hours'  work  referred  to  by  Howard. 
He  says:  "My  work  consisted  of  crosscut- 
ting  the  ledge,  slnldng  holes,  prcsi)ecting 
croppings,  and  working  the  croppings  by 
hand  and  mortar,  and  reducing  the  ore  to 
pulp  with  water  and  quicksilver,  using  acids, 
and  separating  the  gold  from  the  quicksilver, 
after  working  it."  On  cross-examination  he 
describes  minutely  what  work  he  did,  and 
how.  He  lived  at  Baker  City,  and  generally 
went  from  his  home  to  the  mine,  a  distance 
of  12  miles,  and  back  again,  each  day  he 
worked  upon  it.  Speaking  of  the  first  and 
second  days  that  he  was  there,  he  says:  "I 
prospected  the  ledge,— the  croppings."  "Pros- 
pected by  breaking  the  rock  oft  the  ledge, 
and  sampling  it."  "I  worked  along  the 
ledge  there,  pioking  and  hunting  for  free- 
gol^  rock,  knowing  that  she  carried  free 
gold."  "That  was  all  I  done  these  trips." 
Of  the  third  time,  he  says:  "I  started  to  do 
surface  work,— that  Is,  top  work,— where 
there  was  no  ledge  on  the  break  of  the  hill, 
westerly  from  the  old  shaft,  where  the  ledge 
is  broken  off,  and  no  one  lias  found  it." 
"There  were  several  holes  there  that  I  dug  at 
that  time.  I  cannot  tell  how  many."  Also: 
"Worked  on-  the  ledge  matter."  "I  picked 
rock,  examined  it,  and  prospected  for  the 
gold  streak  that  I  knew  was  there."  In  re- 
gard to  the  fourth  trip.  In  April,  1892,— the 
former  l)elng  along  in  March,— he  says:  "I 
prospected  around  on  that  trip  on  the  mine, 
east  of  the  old  shaft  on  the  westerly  end." 
"Removed  no  dirt  at  that  time."  "Removed 
some  rock;  yes."  The  trace  left  was  "by 
the  ledge  being  disturbed  by  breaking  it" 
The  fifth  time,  "Broke  off  rock,  put  it  in  a 
mortar;  panned  it  out  with  a  gold  pan."  "I 
worked  a  little  in  the  old  shaft  and  hole  No. 
2,  from  the  old  shaft  with  a  pick  and  shov- 
el." The  sixth  trip  "I  mn  a  crosscut  at  that 
time."  "I  removed  some  dirt— not  a  great 
deal— away  from  the  hanging  wall  on  the 
southwest,  westerly  from  the  old  prospect 
shaft."  The  seventh  trip  "I  cleared  away 
around  the  ledge,  took  off  rock,  sampled  it, 
marked  it,  and  worked  in  hole  No.  2  with 
pick  and  shovel,  threw  out  some  dirt  at  that 
time,  sampled  it,  and  brought  them  to  town." 
EUghth  trip  "I  worked  on  this  slope  westerly, 
to  see  if  I  could  find  the  ledge  where  the 
break  was,  near  the  old  prospect  shaft,  with 
the  Intention,  if  I  could  find  it,  of  running 
a  tnnnel,  and  sinking  and  clearing  out  the 
old  prospect  shaft"  "Prospected  around 
with  the  pick  some.  I  would  break  off  por- 
ticms  of  the  ledge  matter  with  my  pick,  and 
would  break  the  rock  with  the  eye  of  the 


pick,  or  a  small  hammer  I  had  with  me. 
I  would  take  my  glass,  and  examine  the 
rock,  and  if  it  did  not  suit  me  I  would  leave 
that  portion  of  the  ledge,  and  go  to  another 
portion.  I  was  hunting  the  pay  chute.  The 
reason  I  was  hunting  the  pay  chute  was,  I 
found  a  piece  of  rock  three  Inches  long  and 
one-half  inch  wide,  and  about  one-half  an 
inch  deep,  that  had  free  gold  in  it."  The 
ninth  trip  "I  picked  down  the  rock  in  small 
pieces,  marked  them,  and  cut  into  the  ledge 
quite  a  little  piece."  "I  took  some  samples 
out  of  the  old  shaft,  No.  1,  marked  them,  and 
the  part  of  the  ledge  they  came  from,  and 
brought  them  out  and  took  them  back  with 
me."  Without  following  this  testimony  fur- 
ther in  detail,  suffice  It  to  say  that  the  fore- 
going fully  Illustrates  the  natiu-e  of  the  wc«k 
done  by  plaintiff,  for  which  he  claims  20 
days.  When  asked  to  "give  the  number, 
size,  and  dimensions  of  any  and  all  new 
holes  and  crosscuts  which  were  made  on  ttie 
claim  after  its  location,  up  to  January  1, 
1S93,"  he  repUed:  "On  the  westerly  slope 
of  the  White  'Pigeon,  westerly  of  the  old 
shaft  there  is  a  crosscut  in  the  hill,  cross- 
cutting  the  ledge,  I  should  Judge,  perhaps 
fifteen  feet  or  more.  It  would  be  about  two 
feet  to  thirty  Inches  wide,  twenty-four  inches 
deep.  And  several  holes— I  don't  recollect 
how  many— in  the  vicinity  of  where  this 
crosscut  is  would  average  about  three  feet, 
I  should  Judge,  In  length,  and  about  two  in 
depth.  There  is  a  great  number  of  these— 
I  don't  recollect  how  many— sunk,  several  of 
them  to  ti7  and  find  the  ledge  running  par- 
alld  with  the  main  White  Pigeon,  which  ji 
think  would  average  two  or  three  feet  and 
about  twenty  inches  or  two  feet  in  depth. 
There  was  a  hole.  No.  3,  an  old  shaft  to  the 
best  of  my  recollection,  about  four  feet  long, 
about  thirty  inches  wide,  and  about  two 
feet  deep.  I  enlarged  hole  No.  2  by  work- 
ing, I  should  Judge,  about  one-third.  The 
old  shaft,  I  have  made  that  larger,  I  should 
Judge,  .about  one  foot.  The  length  on  one 
side  was  ten  feet  I  had  work  done  on  tbo 
\  tunnel  site  in  the  teM  of  1892,  about  twenty 
feet  long,  four  feet  wide,  and.  about  four 
and  one-half  or  five  feet  deep  at  the  big 
end."  He  further  testifies  that  C.  J.  Finn 
rendered  him  a  statement  of  13  days'  work 
that  be  did  upon  the  claim,  but  he  has  no 
personal  knowledge  of  bis  having  done  any 
work,  except  that  he  saw  Finn  at  the  mine 
one  day  In  June,  1892,  and  at  that  time  he 
was  prospecting  the  ledge  for  ore  samples, 
some  of  which  he  produced.  He  further 
states  that  he  spent  8  days  at  home  testing 
the  samples  of  rock  which  he  had  taken  from 
the  mine,  and  had  some  12  assays  made  ot 
them,  and  that  it  was  worth  $1.50  each  to 
make  such  assays.  All  this  work,  he  says, 
would  "exceed  one  hundred  dollars  In  val- 
ue." The  fact  was  established  that  mlnerr 
lalMMT  was  worth  from  $3  to  ^50  per  day. 

It  may  be  conceded  that  if  the  nature  of 
the  work  done  and  performed  by  the  plalntUF 
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fills  the  measure  of  work  required  to  be 
done  annually  on  all  unpatented  claims,  he 
has  complied  with  the  law,  but,  if  It  does 
not,  that  he  has  fallen  short  of  It  A  sum- 
mary of  the  value  of  the  labor  performed 
will  therefore  be  unnecessary,  whether 
«lassed  as  assessment  work  or  not.  Section 
2324,  BeT.  St  U.  S.,  requires  that  <mi  each 
claim  located  after  the  10th  day  of  May,  1872, 
and  imtil  a  patent  has  been  issued  therefor, 
not  less  than  $100  worth  of  labor  shall  be 
performed,  or  Improyements  made,  during 
«ach  year.  The  time  in  which  the  first  an- 
nual labor  after  location  is  required  to  be 
I>erformed  has  been  noted.  Mr.  Justice  Mil- 
ler, In  Chambers  v.  Harrington,  111  TJ.  S. 
.353,  355,  4  Sup.  Ct.  428,  after  explaining  the 
reasons  for  the  adoption  of  this  statute,  says: 
"Clearly,  the  purpose  was  the  same  as  in 
the  matter  of  similar  regulations  by  the  mln- 
■ers,  namely,  to  require  every  person  who  as- 
serted an  ezclasive  right  to  his  discovery  or 
«laim  to  expend  something  of  labor  or  value 
on  it  as  evidence  of  his  good  faith,  and  to 
show  that  he  was  not  acting  on  the  principle 
-of  the  dog  in  the  manger."  Wade,  0.  J.,  In 
Bemmlngton  v.  Baudlt  6  Mont.  141,  9  Pac. 
819,  says:  "The  purpose  of  requiring  one 
hundred  dollars'  worth  of  work  or  improve- 
ments on  a  mining  claim  each  year  is  to  so 
develop  the  mine  as  that  a  patent  may  issue 
for  the  claim.  It  Is  not  the  policy  of  the 
government  to  issue  patents  for  the  mineral 
lands  until  there  has  been  a  discovery,  and 
sufficient  work  done  upon  the  claim  to  dem- 
onstrate Its  value.  *  *  *  A  liberal  con- 
struction, should  be  given  the  mining  act  of 
1872,  but  It  should  not  be  so  liberal  as  to  au- 
thorize a  claim  to  be  held  without  represen- 
tatlcMi,  or  a  patent  to  be  procured  before  any 
work  had  been  done  on  the  claim."  This 
language  Is  quoted  with  approval  in  Honaker 
V.  Martin  (Mont)  27  Pac.  398,— a  later  case 
from  the  same  state.  Before  patent  can  Is- 
sue, the  claimant  is  required  to  file  with  the 
register  a  certiflcate  of  the  United  States 
surveyor  general  showing  that  $500  worth  of 
labor  or  improvements  has  been  done  or 
made  by  himself  or  grantors.  Bev.  St  U. 
S.  S  2336.  So  that  It  is  apparent  the  statute 
touching  the  location  and  acquirement  of 
mining  claims  was  enacted  to  subserve  two 
purposes,  namely,  to  insure  good  faith  in  the 
locator  or  claimant,  and  to  retjuire  of  him 
that  he  exhibit  a  claim  which,  by  reason  of 
Its  development  or  the  improvements  made 
thereon  or  for  Its  benefit,  is  of  some  value; 
and  it  was  assumed  by  congress  that  $500 
worth  of  labor  or  improvements  would  dem- 
onstrate its  value  as  a  mine.  As  to  the  na- 
ture of  the  labor  or  Improvements,  the  stat- 
ute would  seem  to  require  that  the  labor  be 
performed  or  the  improvements  made  for 
the  development  of  the  claim;  that  is,  to 
facilitate  the  extraction  of  the  metals  it  may 
contain.  Smelting  Co.  v.  Kemp,  104  U.  S. 
636;  Bemmlngton  v.  Baudit,  supra. 
But  it  Is  insisted  that  whatever  labor  Is 


performed  for  the  purpose  of  prospecting  a 
mine  fills  the  requirements  of  the  statute, 
and,  in  support  of  this  position,  counsd  cites 
U.  S.  V.  Iron-SUver  Mln.  Co.,  24  Fed.  568, 
and  Book  v.  Mining  Co.,  58  Fed.  107.  In  the 
former  of  these  cases,  language  Is  employed 
which  would  seem  to  Indicate  that  the  term 
"prospecting"  was  used  in  its  broadest  sense. 
It  is  there  said  that  "work  done  for  the  pur- 
pose of  discovering  mineral,  whatever  the 
particular  form  or  character  of  the  deposit 
which  is  the  object  of  the  search,  is  within 
the  spirit  of  the  statute."  It  is  disclosed, 
however,  by  the  opinion,  that  labor  was 
claimed  for  digging  prospect  holes  on  a  plac- 
etr  mine,  evidently  In  trying  to  find  veins, 
leads,  and  lodes,  and  It  was  contended  that 
no  work  In  that  direction  and  for  that  pur- 
pose ought  to  be  counted  In  an  application 
for  a  patent  to  placer  mining  ground;  and  It 
was  with  reference  to  this  state  of  facts  that 
Brewer,  J.,  with  some  hesitancy,  used  the 
language  above  quoted.  The  latter  case  sim- 
ply annotmces  the  well-settled  doctrine  that 
"labor  and  improvements,  within  the  mean- 
ing of  the  statute,  are  deemed  to  be  done 
upon  the  location  when  the  labor  is  perform- 
ed or  Improvements  made  for  the  express 
purpose  of  working,  prospecting,  or  devel- 
oping the  ground  embraced  in  the  location," 
and  was  said  with  reference  to  a  tunnel  com- 
menced outside  of  the  mining  claim  in  dis- 
pute, and  intended  for  its  development  as 
well  as  other  contiguous  claims.  The  word 
"prospecting,"  when  used  with  reference  to 
annual  labor  to  be  expended  upon  a  mining 
claim,  is  incapable  of  so  broad  a  significa- 
tion as  Is  claimed  for  It  It  is  not  used  in 
the  sense  of  "exploration  and  discovery," 
which  is  necessary  before  a  valid  location 
can  be  made,  but  rather  In  the  sense  of  "de- 
velopment and  demonstration,"  that  the 
value  of  the  ledge  may  be  determined,  as 
distinguished  from  the  ascertainment  of  its 
existence.  Now  the  question  recurs  whether 
picking  rock  from  the  walls  of  a  shaft,  *>' 
from  the  side  or  outcroppings  of  a  ledge,  in 
small  quantities,  from  day  to  day,  making 
tests  for  the  purpose  of  sampling  It,  break- 
ing and  examining  it  under  a  glass,  crushing 
it  in  a  mortar  and  panning, It  out,  and  car- 
rying it  away  and  making  assays  of  it,  in 
attempting  to  find  the  "pay  chute,"  as  it  is 
termed,  is  such  as  the  law  will  permit  the 
claimant  to  be  credited  with  upon  his  ac- 
count for  annual  labor  performed.  Such  la- 
bor does  not  add  to  the  value  of  the  claim, 
nor  does  it  tend  to  the  development  of  the 
mine.  Five  hundred  dollars'  worth  of  labor 
of  this  nature  could  easily  be  expended,  and 
yet  the  surveyor  general  would  not  be  able 
to  certify,  from  an  inspection  of  the  mine, 
that  it  had  been  done.  On  the  contrary,  on 
applying  the  test  of  reasonable  value,  he 
would  find  it  far  short  of  this  amount.  Mat- 
tlngly  V.  Lewisohn  (Mont)  35  Pac.  114;  Dn 
Prat  V.  James  (Cal.)  4  Pac.  562.  Such  work 
naturally  leads  one  to  question  the  good 
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faltb  of  the  claimant,  and  to  doubt  his  pur- 
IK>8e  to  represent  the  claim  except  upon  find- 
ing the  "pay  chute."  This  class  of  labor  is 
not  such  as  the  statute  contemplated,  and 
will  not  avail  the  plaintiff,  and  it  Is  apparent 
that,  without  It,  he  has  failed  In  performing 
the  $100  worth  of  labor  or  Improvements  re- 
quired by  law.  The  actual  work  that  he 
did  which  can  avail  him  consists  in  the  cut 
ftt  the  southwest  comer  of  the  claim,  which 
cost  him  $10;  the  crosscut  made  by  him  in 
one  day  for  the  purpose  of  exposing  the 
ledge;  several  prospect  holes  that  he  sunk 
for  the  same  purpose,  which  could  be  done 
within  five  days,  as  the  outside  limit;  and 
an  enlargement  of  one  or  two  of  the  old 
shafts.  The  court  below  very  properly  found 
that  the  assessment  work  did  not  exceed  $50. 
The  claim  was  therefore  open  to  re-entry  on 
January  1,  1898;  and,  unless  plaintiff  had 
resumed  work  thereafter  as  required  by 
law.i  it  was  likewise  open  at  the  time  de- 
fendants relocated  it  Plaintiff,  in  April, 
1893,  entered  one  of  the  old  shafts,  and 
spent  an  hour  or  so  with  pick  and  hammer, 
in  securing  samples  of  the  ore,  and  it  is 
claimed  for  this  that  it  was  a  resampti<m  of 
work;  but  this  is  not  a  resumption,  under 
any  of  the  authorities.  See  Honaker  t.  Mar- 
tin, supra. 

It  was  further  contended  that  defendants' 
entry  was  under  a  license  from  the  plaintiff, 
but  it  is  suiflcient  to  say  that  this  contention 
Is  not  established  by  the  evidence. 

This  disposes  of  the  case,  with  the  excep- 
tion of  a  question  which  is  made  as  to  the 
jurisdiction,  of  a  court  of  equity  to  take  cog- 
nizance of  the  matter  in  Issue,  the  possession 
and  title  being  In  dispute.  It  is  clear  from 
the  testimony  that  at  the  commencement  of 
the  suit  the  plaintiff  was  absolntdy  out,  and 
the  defendants  were  in  full  possession  of  the 
claim.  The  inquiry  has  heretofore  proceed- 
ed upon  the  assumption  that  the  court  had 
,  jurisdiction  to  determine  all  matters  connect- 
ed with  the  suit.  We  will  now  consider  the 
contention  of  the  respective  parties  upon  this 
proposition. 

This  may  be  termed  a  suit  to  enjoin  a  tres- 
pass, and  for  an  account.  It  fails  within  the 
category  of  repjedies  which  are  of  purely 
equitable  cognizance.  The  trespass,  threat- 
.  ened  or  actual,  is  the  dement  which,  in  prop- 
er cases,  lays  the  foundation  for  equitable 
interference.  It  is  the  primary  "cause  of 
suit."  The  power  to  assess  damages  is  in- 
cidental, and  does  not  exist  as  an  equitable 
remedy,  except  in  connection  with  the  in- 
junction to  restrain  the  trespass,  and  is  sus- 
tained upon  the  principle  that,  as  a  general 
role,  a  court  of  equity,  having  acquired  Juris- 
diction for  one  purpose,  will  retain  it  for  all, 

t  Rev.  St.  TI.  S.  i  2324,  ae  amended  by  Supp. 
Kov.  St.  p.  270.  declares  a  miuiug  claim  for- 
feited by  failifiR  to  put  $10i)  worth  of  work 
and  improvements  ttiereon  during  any  year 
prior  to  the  issue  of  a  patent,  and  allon-g  a 
relocation  by  another  person,  jjroviiled  the 
original  locators  "have  not  resumed  work." 


and  proceed  to  the  adjudication  of  legal  as 
well  as  equitable  rights,  with  a  view  to  the 
administration  of  full  relief.  B'lelschner  v. 
Investment  Co.,  25  Or.  130,  35  Pac.  174.  And, 
upon  the  further  ground  of  preventing  a  mul- 
tiplicity of  suits.  Chancellor  Kent,  in  Living- 
ston v.  Livingston,  10  Am.  Dec.  354,  says, 
"This  protection  is  now  granted  in  the  case 
of  timber,  coals,  lead  ore,  quarries,  etc.,"  and 
quotes  from  Lord  Eldon,  in  Thomas  v.  Oak- 
ley, 18  Vee.  184,  as  follows:  "The  present 
established  course  was  to  sustain  the  bill 
for  the  purpose  of  injunction,  connecting  It 
with  the  account  In  both  cases  (waste  and 
trespass),  and  not  to  put  the  plaintiff  to  come 
here  for  an  injunction,  and  to  go  to  law  for 
damages."  Mr.  Daniell  says:  "The  account 
depends  entirely  upon  the  injimctlon.  It  is 
Incidental  to,  and  consequential  upon  it. 
And,  if  a  person  is  entitled  to  the  one,  be  is 
entitled  to  the  other,  also,  on  the  principle 
of  preventing  a  multiplicity  of  suits;  for  oth- 
erwise he  would  be  obliged  to  bring  his  ac- 
tion at  law,  as  well  as  In  equity,— hts  action, 
by  way  of  satisfaction;  his  bill,  by  way  of 
prevention."  2  Daniell,  Oh.  Prac.  •1634. 
Courts  of  equity  will  enjoin  a  trespass  only 
when  there  exists  some  equitable  grounils 
for  Interference,  as  where  there  is  danger  of 
irreparable  mischief,  or  that  the  value  of  the 
Inheritance  is  put  in  Jeopardy  by  a  continu- 
ance of  the  trespass,  or  when  it  becomes 
necessary  to  prevent  a  multiplicity  of  suits. 
The  primary  purpose  of  the  suit  Is  to  quiet 
the  possession.  In  ordinary  trespass,  or 
where  the  law  affords  an  adequate  remedy, 
equity  refuses  to  Interfere.  Brackien  v.  Pres- 
ton, 44  Am.  Dec.  420.  The  law  is  very  old 
which  permits  the  use  of  an  Injunction  In 
restraint  of  waste.  Lord  Eldon  says  there 
is  a  writ  at  common  law  after  action  to  re- 
strain waste.  Smith  v.  Collyer,  8  Ves.  90. 
An  injunction  for  this  purpose  was,  and  Is 
now,  allowed  a  party  out  of  possession 
against  one  in  possession  of  lands,  to  re- 
strain irremediable  damage  to  the  inherit- 
ance, but  the  parties  must  be  privies  in  title 
or  estate,  such  as  landlord  and  tenant,  mort- 
gagor and  mortgagee,  or  tenant  of  a  partlcti- 
Inr  estate  and  remainder-man;  and  the  in- 
junction win  be  allowed  in  all  cases  where 
an  action  wIH  He  to  recover  possession  of 
lands  wasted,  or  damages  for  the  waste. 
Chapman  v.  Toy  Long,  4  8awy.  33,  Fed.  Cas. 
No.  2,610,  and  3  Pom.  Eq.  Jur.  |  1348.  But 
the  remedy  which  permits  an  Injunction 
against  trespass  Is  of  more  recent  origin, 
and  was  first  granted  by  Lord  Thnrlow,  late 
in  tlie  eighteenth  century.  Lord  Eldon  re- 
lates the  Instance,  of  which  he  had  a  note,— 
the  case  in  which  the  order  was  made  being 
now  known  as  the  "Flamang  Case,"— as  fol- 
lows: "There  was  a  demise  of  close  A.  to 
a  tenant  for  life,  the  lessor  being  landlord 
of  an  adjoining  close,  B.  The  tenant  dug  a 
mine  In  the  former  close.  That  was  waste 
from  the  privity.  But  when  we  asked  an 
Injunction  against  his  digging  In  the  other 
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close,  though  a  continuation  of  the  working 
In  the  former  close.  Lord  Thurlow  hesitated 
much,  but  did  at  last  grant  the  Injunction- 
First,  from  the  irreparable  ruin  of  the  proper- 
ty as  a  mine;  secondly,  it  was  a  species  of 
trade;  and,  thirdly,  upon  the  principle  of  this 
court  enjoining  in  matter  of  trespass  where 
irreparable  damage  is  the  consequence."  Han- 
son T.  Gardiner,  7  Yes.  307.  See,  also,  Mitch- 
ell y.  Dors,  6  Yes.  147.  Since  the  time  of  Lords 
Thurlow  and  Kldon,  the  remedy  against  tres- 
pass by  injunction  lias  become  well  establish- 
ed, and  Is  now  constantly  brought  into  requi- 
sition. But,  contrary  to  the  injunction  against 
waste,  it  is  allowed  a  party  in  possession 
against  a  stranger  whose  entry  is  unlawful. 
1  SpelL  Extr.  ReL  i  336. 

It  is  said  that  injunctions  are  now  granted 
much  more  liberally  than  formerly,  and  that 
the  tendency  is  to  break  through  the  old  dis- 
tinction existing  between  waste  and  trespass. 
Chapman  v.  Toy  Long,  supra;  Lowndes  v. 
Settle,  33  Law  J.  Oh.  451.  The  authorities, 
however,  when  closely  observed,  would  seem 
to  Indicate  that  the  distinction  which  has 
been  broken  through  is  mostly  the  distinc- 
tion which  fwmerly  existed  in  granting  thie 
injunction  In  one  instance  while  refusing  it 
in  the  other.  The  same  conditions  which 
lay  the  foundation  for,  9r  that  will  support, 
an  injunction  in  case  of  waste  will  not  suf- 
fice as  against  trespass.  The  material  and 
vital  distinction  regards  the  possession  of 
the  relative  parties  litigant.  In  case  of 
waste  the  privity  existing  between  the  par- 
ties will  always  enable  the  plaintiff,  while 
out  of  possession,  to  maintain  the  suit;  while, 
without  the  privity  of  estate  or  title,  as  in 
case  of  trespass,  possession,  or,  what  is  tan- 
tamount thereto,  the  adjudicated  or  admit- 
ted right  of  possession,  or  an  action  pending 
therefore,  is  necessary  to  Justify  the  interfer- 
ence of  a  court  of  equity.  1  Spell.  Extr.  Bel.  S 
308.  Deady,  J.,  in  Chapman  v.  To;^  Long,  supraT, 
states  the  rule  broadly.  He  says:  "It  is 
also  Insisted  that  the  complaiuants  must  Urst 
obtain  possession  of  the  premises  by  an  ac- 
tion at  law,  before  a  court  of  equity  will  in- 
terfere to  restrain  the  defendants  from  com- 
mitting the  threatened  trespasses.  •  •  • 
Wherever  a  trespass  is  attended  with  Irrep- 
arable mischief,  or  a  multiplicity  of  suits, 
or  vexatious  litigation,  the  remedy  by  injunc- 
tion will  be  applied,  the  same  as  if  it  were 
a  technical  waste."  That  was  a  suit  for  in- 
junction, with  an  account,  against  some  Chi- 
namen who  were  in  possession  of  a  placer 
mine,  and  who  were  disqualified  from  locat- 
ing and  acquiring  title  to  mines  from  the  gov- 
ernment. The  plaintiff  had  made  location, 
and,  without  acquiring  possession,  had  enter- 
ed suit.  The  court,  however,  only  awarded  a 
temporary  injunction.  The  result  of  this 
case  is  approved  by  Mr.  Justice  Field  In  Er- 
hardt  v.  Boaro,  113  U.  S.  539,  5  Sup.  Gt.  565, 
without  adopting  the  reasoning.  He  says: 
"The  authority  of  the  court  is  exercised  in 
such  cases  through  its  preventive  writ,  to 


preserve  the  property  from  destruction  pend- 
ing legal  proceedings  for  the  determination  of 
the  title."  The  doctrine  of  the  latter  case  is 
that  Injunction  will  issue,  at  the  suit  of  a  per- 
son out  of  possession,  to  restrain  irremedia- 
ble mischief  going  to  the  destruction  of  the 
substance  of  the  estate,  where  the  tide  is  be- 
ing litigated  on  the  law  side  of  the  court. 
But  we  are  now  dealing  with  a  suit  for  an 
injunction,  coupled  with  an  account  for  dam- 
ages. It  is  sought  to  make  the  injunction 
perpetual,  and,  at  the  same  time,  recover 
damages  for  injuries  sustained.  The  suit,  <n 
its  object  and  purposes,  is  essentially  differ- 
ent from  one  wherein  a  temporal-y  or  pre- 
liminary injunction  only  is  sought  to  restrain 
Injurious  acts,  irreparable  In  their  nature, 
pending  an  action  at  law  to  determine  ad- 
verse title  or  the  right  of  possession.  The 
latter  is  ancillary  in  Its  nature  to  the  action 
at  law,  and  in  aid  of  it,  that  the  plaintiff 
may  reap  the  full  benefit  of  bis  Judgment, 
when  duly  obtained;  while,  upon  the  other 
hand,  as  we  shall  finally  see,  the  action  at 
law  is  in  some  measure  auxiliary  to  a  suit 
for  peremptory  injunction  coupled  with  an 
account 

It  is  a  well-settled  rule  of  law  that  where 
the  title  is  seriously  in  dispute  the  court  wlU 

'  not  entertain  the  injunction,  except  It  be  pre- 
liminary in  its  nature,  and  for  temporary  pur- 

'.  poses  only,  to  abide  the  adjudication  of  title 

i  by  an  action  at  law,  where  the  estate  is  legal 
and  not  equitable.    A  jwremptory  or  i)erpet- 

;  ual  injunction  is  never  granted  in  such  case.^ 
as  that  would  be,  to  try  the  title  in  a  court  of 
equity,  where  the  remedy  is  purely  legal. 
Clayton  v.  Shoemaker,  67  Md.  219,  9  Atl.  635; 
Old  Telegraph  Min.  Co.  v.  Central  Smelting 
Co.,  7  Morr.  Mln.  R.  556;  Stevens  v.  Williams, 
5  Morr.  Min.  R.  452.  Equity  wlU  not  try  title 
to  real  property  where  the  party  invoking  its 
aid  has  ample  facilities,  and  is  in  a  position, 
to  settle  the  question  at  law;  in  other  words, 
where  he  has  an  adequate  remedy  at  law. 
The  underlying  reason  for  remitting  a  suitor 
to  a  court  of  law  is  that  the  right  of  trial  by 
Jury  may  not  be  denied  any  pert'on  under  the 

i  pretense  of  equitable  cognizance.  So  it  la 
that  in  a  suit  to  restrain  a  trespass,  if  the  re- 
lief sought  is  a  peremptoi7  and  permanent 
injunction,  which  would  in  effect  estop  sub- 
sequent adjudication  as  to  title,  the  plaintiff 
must  possess  and  show  such  a  title,  as  against 
the  defendant,  a^  will  protect  him  in  the  pos- 
session. A  mere  prima  facie  title,  pos!*essory 
in  its  nature,  if  not  disputed,  is  sufficient. 
1  Spell.  Extr.  Rel.  §  365.  But  whatever  this 
title  may  be,  if  seriously  questioned,  so  that 
the  validity  thereof,  whether  possessory  or 
otherwise,  becomes  one  of  the  primary  issues 
in  the  case,  then  a  court  of  equity  will  refuse 
the  relief,  at  least  to  the  extent  of  making 
the  writ  peremptory  until  the  title  is  settled 
at  law.  The  rule  of  'practice  is  well  spoken 
by  Wlieeler,  J.,  in  Burnley  v.  Cook,  IS  Tex. 
589.  He  says:  "In  all  cases  where  the  right 
is  doubtful,  the  court  will  direct  a  trial,  and 
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In  the  meantime,  if  there  be  danger  of  Ir- 
reparable mischief,  or  If  there  Is  any  other 
good  cause  of  granting  a  temporary  Injunc- 
tion, It  will  be  ordered,  so  as  to  restrain  all 
Injurious  proceedings;  and  when  the  plain- 
tiffs right  ia  fully  established  a  perpetual  in- 
junction will  be  decreed."  Buffmn,  C.  J.,  In 
Irwin  T.  Davidson,  3  Ired.  Bq.  317,  says: 
"But  It  Is  plain  tliat  the  jurisdiction  to  re- 
strain trespasses,  like  that  to  restrain  nui- 
sances, Is  not  an  original  jurisdiction  of  the 
court  of  equity,  which  enables  this  court,  un- 
der the  semblance  of  preyenting  an  irrep- 
arable injury  to  a  legal  estate,  to  talce  a  ju- 
risdiction of  deciding  exclusirely  upon  the 
legal  title  itself.  Therefore,  in  such  case,  the 
plaintiff  ought  to  establish  his  title  at  law, 
or  show  a  good  reason  for  not  doing  so;  and, 
if  be  will  not,  this  court  cannot  undertake, 
against  a  defendant's  answer,  to  try  the  ques- 
tions ot  title  and  trespass  and  nuisance. 
•  •  •  and  that  the  court  of  equity  should 
only  gnat  the  injunction  where  the  plaintiff 
is  endeaywlng  to  establish  his  title  at  law, 
and  until  he  sboold  haye  had  a  reasonable 
time  allowed  for  that  purpose."  It  is  ob- 
serred  in  Stevens  v.  Williams,  6  Morr.  Mln. 
B.  453,  that:  "Begnlarly,  the  law  action 
should  be  brought  before  application  is  made 
for  an  injunction,  and  that  fact  should  be 
averred  in  the  bill;  but  where  that  has  been 
omitted  through  mistake  or  Inadvertence  the 
rule  has  been,  so  far,  relaxed  to  admit  of  the 
bringing  of  such  suit  after  the  filing  of  the 
biU,— the  plaintiff  being  put  upon  terms  of 
commencing  the  suit  within  a  short  time  and 
prosecuting  it  with  diligence."  In  Clayton 
y.  Shoemaker,  supra,  it  is  held  that  in  a  case 
of  controversy  concerning  the  legal  title  the 
injunction  will  issue  temporarily,  so  as  to  re- 
tain a  statu  quo  condition  until  the  legal 
title  is  determined,  and,  if  the  result  is  favor- 
able to  petitioners,  then  that  the  injunction 
should  be  made  perpetual.  That  was  a  case 
of  continuing  trespass.  From  these  authori- 
ties we  get  the  principle,  and  the  rule  of 
procedure.  A  court  of  equity,  always  scdicit- 
ons  that  there  should  not  be  a  failure  of  jus- 
tice, will  make  Its  relief  effective,  so  that  if, 
when  the  legal  title  and  right  of  possession 
are  settled,  the  preliminary  injunction  does 
not  answer  the  purposes  of  the  suit,  a  per- 
emptory injunction  will  Issue,  and  such  other 
and  further  relief  will  be  granted  as  is  con- 
sistent with  equity.  The  injunctive  Jnrlsdlo- 
tlon  of  courts  of  equity  will  be  freely  exer- 
cised to  prevent  trespass  upon  mines,  as  the 
digging  and  removing  ores  therefrom,  and  ex- 
tracting and  disposing  of  their  products, 
reaches  to  the  very  substance  and  value  of 
the  estate,  and  goes  to  the  destruction  of  the 
very  essence  thereof.  A  continued  trespass 
of  such  a  character  would  almost  inevitably 
lead  to  a  multiplicity  of  actions  for  damages. 
2  Beach,  Inj.  i  1155.  The  general  rule  re- 
quiring the  plaintiff  to  come  with  an  uncon- 
troverted  legal  title  extends  also  to  trespass 
against  mines,  but  is  relaxed  somewhat  in 


the  case  of  Irreparable  Injury  going  to  the 
very  substance  of  the  estate.  10  Am.  &  Bng. 
Bne.  Law,  883;  U.  S.  v.  Parrott,  1  McAll. 
271,  Fed.  Cas.  No.  15,998.  Lord,  C.  J.,  In  Al- 
len  V.  Dunlap,  24  Or.  232,  33  Pac.  675,  says: 
"The  general  rule  that  a  court  of  equity  will 
refuse  to  take  jurisdiction,  and  award  even  a 
temporary  Injunction,  in  cases  of  a  mere  tres- 
pass. Is  conceded;  but  there  Is  an  established 
exception  in  cases  of  mines,  timber,  and  the 
like,  in  which  an  injunction  will  be  granted 
to  restrain  the  commissi<Mi  of  acts  by  which 
the  substance  of  an  estate  is  injured,  de- 
stroyed, or  carried  away.  In  such  cases,  the 
Injury  being  irreparalrte,  or  difficult  of  ascer- 
tainment in  damages,  the  remedy  at  law  Is 
Inadequate." 

It  has  been  held  in  this  state  that  ejectment 
vrill  not  lie  to  recover  a  quartz  mine  located 
under  the  laws  of  the  United  States,  prior  to 
the  entire  compliance  vrith  the  requirements 
thereof,  entitling  the  locator  or  owner  to  a 
patent,  but  that,  the  right  being  possessory 
only,  an  action  may  be  maintained  In  the 
justice's  court  for  the  recovery  of  the  mine, 
and  that  that  is  the  propra:  forum  in  which 
to  determine  such  right.  Duffy  v.  Mix,  24  Or. 
265,  33  Pac.  807.  A  possessory  action  estab- 
lishes the  only  title  extant  when  it  estab- 
lishes the  right  of  possession.  Now,  the  ju- 
risdiction of  a  justice's  court,  as  regards  a 
question  of  damages,  extends  in  amount  to 
1250  only,  If,  Indeed,  any  damages  could  be 
recovered  at  ail  In  an  action  for  the  recovery 
of  the  possession  of  a  mining  daim.  But,  If 
ejectment  would  lie,  it  Is  problematical  wheth- 
er damages  for  withholding  It  would  be  ade- 
quate, because  of  the  difficulty  of  their  as- 
cerralmneut.  Besides,  damages  could  only  be 
recovered  to  the  date  of  the  commencement 
of  the  action,  while  equity,  with  its  Injunc- 
tive powers,  will  afford  full  relief.  Hence, 
plaintiff  Is  required  to  go  to  the  justice's 
court  for  his  possession,  and  to  the  circuit 
court  for  his  damages,  and,  if  this  does  not 
prove  effective,  he  must  come  here,  to  a 
court  of  equity,  for  his  Injunction;  thus  en- 
tailing a  multiplicity  of  actions,  which  It  la 
the  province  of  equity  to  prevent.  So  that 
here,  owing  to  the  peculiar  state  of  the  law, 
we  find  additional  reason  for  the  Interposi- 
tion of  a  court  of  equity  by  injunction;  and 
therefore,  where  an  action  has  been  com- 
menced or  Is  pending  in  a  Justice's  court  to 
determine  the  possessory  title  to  a  mine,  by  a 
party  out  of  possession,  and  damage  is  beUig 
done,  going  to  the  impairment  or  destruction 
of  the  substance  of  the  estate,  the  plaintiff 
in  the  action  is  entitled  to  an  injunction,  with 
an  account.  In  a  suit  instituted  for  that  pur- 
pose. An  injunction  will  issue  temporarily, 
however,  to  abide  the  result  of  the  action; 
and,  should  the  action  result  favorably  to 
plaintiff.  It  will  be  made  p^manent,  with  an 
award  of  damages  commensurate  with  the 
injuries  sustained.  Even  where  no  action  has 
been  commenced,  in  a  strong  case,  the  m- 
junction  will  Issue;  but  the  court  win  direct 
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a  speedy  trial  at  law,  to  determine  the  title 
and  right  of  possession,  where  controverted 
by  the  defendant,  and  the  peremptory  charac- 
ter of  the  injunction  made  to  depend  upon 
the  resalt  of  the  law  action.  1  Spell.  Bxtr. 
ReL  {  367.  From  the  testimony  adduced  at 
the  trial,  it  Is  apparent  that  plaintiff  haa  not 
made  such  a  case  as  would  entitle  him  to 
even  a  temporary  injunction  to  abide  an  ac- 
tion to  determine  the  right  of  possession. 
The  decree  of  the  court  below  is  therefore 
affirmed. 

(S3  Kan.  674) 

STATE  T.  LABERTBW. 

(Supreme  Court  of  Kansas.     Oct.  6,  1895.) 

Labcbkt  —  Description  of  Ownbb — Etidbmob— 
Indoksembnt  or  Witnessbs. 

1.  Where  cattle  beloneing  to  Mrs.  N.  are 
stolen,  and  before  the  filing  of  the  informa- 
tion she  marries  and  becomes  Mrs.  A.,  an  in* 
formation  charging  the  larceny  of  the  cattle  of 
Mrs.  N.  is  not  objectionable  in  form  on  acconni 
of  her  change  of  name,  and  where  her  name  is 
indorsed  on  the  information  as  Mrs.  N.,  she  may 
properly  testify  as  a  witness  without  any  new 
or  different  indorsement. 

2.  Where  the  defendant  is  charged  with  the 
larceny  of  3  head  of  cattle  belonging  to  N.,  and 
it  appears  on  the  trial  that  13  head  of  other 
cattle  belonging  to  various  individuals  were 
stolen  and  driven  away  at  the  same  time  with 
those  described  in  the  information,  it  is  not  er- 
ror to  permit  witnesses  to  testify  with  refer- 
ence to  all  the  cattle  taken  and  the  ownership 
of  them,  and  to  the  fact  that  they  were  aU 
fonnd  together  in  the  possession  of  the  defend- 
ant. 

(Syllabna  by  the  Court) 

Appeal  from  district  court,  Cheyenne  coun- 
ty;  A.  C.  T.  Gelger,  Judge. 

W.  E.  Labertew  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

Bertram  &  McElroy,  W.  B.  Ingersoll,  and 
Thos.  F.  Egan,  for  appellant  P.  B.  Dawes, 
Atty.  Gen.,  and  I.  M.  Egan,  for  the  State. 

ALLEN,  J.  The  defendant  was  charged 
with  the  larceny  of  16  head  of  cattle.  The 
information  contained  six  counts.  The  first 
one  charged  the  taking  of  a  two  year  old  bull 
and  two  heifers  belonging  to  Martha  J.  Nlch- 
olsL  The  other  counts  charged  the  hirceny  of 
cattle  belonging  to  other  parties,  alleged  to 
have  been  taken  at  the  same  time  from  the 
premises  of  said  Martha  J.  Nichols.  On  mo- 
tion of  the  defendant,  the  county  attorney 
was  required  to  elect  on  which  count  of  the 
Information  the  state  would  rely  for  convic- 
tion, and  he  elected  to  stand  on  the  first 
count.  The  trial  resulted  In  the  conviction 
of  the  defendant,  from  which  he  appeals. 
Many  errors  are  alleged,  but  we  think  none 
of  them  require  extended  notice.  After  the 
larceny  and  before  the  filing  of  the  informa- 
tion, Martha  J.  Nichols  married  a  man  named 
Arnold,  and  It  Is  said  that  the  information 
is  defective  because  it  charges  the  larceny  of 
the  property  of  Martha  J.  Nichols.  The  ob- 
jection is  not  good.  The  iitformatlon  cor- 
rectly states  the  ownership  of  the  property 
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at  the  time  of  the  larceny.  The  name^ 
Martha  J.  Nichols,  was  indorsed  on  the  infoiv 
mation.  Objection  was  made  to  the  examina- 
tion of  Martha  J.  Arnold  as  a  witness,  be- 
cause her  name  did  not  appear  on  the  infor- 
mation. The  witness  was  the  same  person 
as  the  one  whose  name  was  Indorsed  on  the 
information,  and  the  defendant  must  certain- 
ly have  known  who  was  intended,  and  could 
not  have  l)een  surprised  by  the  introduction 
of  her  testimony,  she  being  the  person  whose 
property  was  charged  to  have  been  stolen. 

The  evidence  in  the  case  showed  that  Mrs. 
Nichols  lived  near  Bird  City;  that  sihe,  with 
the  aid  of  her  sons,  kept  a  herd  of  cattle; 
that  they  were  placed  in  a  corral  at  night 
There  were  about  75  head  of  cattle  In  the 
corral.  On  the  night  of  Saturday,  June  11, 
1893,  the  cattle  were  placed  in  the  corral, 
whldi  was  closed  with  a  wire  gate.  On  the 
next  morning  the  gate  was  found  opoi, 
thrown  inside,  and  all  the  cattle  but  16  head 
were  found  out  in  the  oat  field.  Mrs.  Nichols' 
sons,  with  a  neighbor,  tracked  the  missing 
cattle  to  the  vicinity  of  St  Francis,  and 
found  them  in  a  car,  which  the  defendant 
had  engaged,  ready  to  be  shipped  to  Omaha. 
They  fonnd  the  whole  16  head  together.  In- 
cluding the  cattle  belonging  to  Mrs.  Nichols 
as  well  as  those  belonging  to  other  parties 
and  described  in  the  subsequent  counts  of  the 
Information.  The  owners  of  the  other  cattle 
were  called  as  witnesses,  and  testified  to  the 
fact  of  ownership,  and  also  to  finding  their 
cattle  in  the  stock  yards  at  St  Francis  on  the 
day  after  they  were  discovered  In  the  car, 
they  having  been  turned  Into  the  stock  yards 
from-  the  car.  Some  of  this  testimony  was 
stricken  out  on  motion  of  the  defendant,  but 
It  Is  claimed  that  there  was  error  in  the  ad- 
mission of  the  testimony,  and  that  it  was  not 
cured  by  the  attempt  to  withdraw  It  from 
the  Jury.  Under  the  facts  In  this  case,  we 
think  there  was  no  «'ror  In  the  admission  of 
the  testimony  In  the  first  Instance.  In  prov- 
ing the  larceny  of  Mrs.  Nichols'  cattle.  It  was 
entirely  proper  to  show  Just  what  was  done. 
Mrs.  Nidiols'  cattle  were  not  taken  separate- 
ly, but  together  with  13  others,  and  It  was 
entirely  proper  to  show  that  the  13  others 
were  taken  tr<Hn  the  same  corral  at  the  same 
time,  that  they  were  found  In  the  stock  yards 
at  St  Francis,  and  also  to  show  to  whom 
they  belonged,  not  for  the  purpose  of  con- 
victing the  defendant  of  different  larcenies, 
but  as  facts  directly  connected  with  the  lar- 
ceny of  the  cattle  belonging  to  Mrs.  NIdiols. 

We  perceive  no  error  in  the  ruling  of  the 
court  on  the  cross-examination  of  Orbin 
Boggs,  nor  in  permitting  the  ind<»rsement  of 
the  name  of  A.  Riddle  on  the  Information. 

The  seventh  and  eighth  Instructions  correct- 
ly state  the  law,  and  were  applicable  to  the 
facts. 

Complaint  la  also  made  of  the  remarks  of 
the  county  attorney  In  his  argument  of  the 
case  to  the  Jury.  It  appears  that  he  attempt- 
ed to  discuss  some  matters  not  properly  in 
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the  case,  but,  on  objection  by  the  defendant, 
was  promptly  cautioned  by  the  court  to  con- 
fine his  argument  within  legitimate  limits. 
Although  we  cannot  say  that  all  of  the  re- 
marks of  the  county  attorney  were  proper, 
yet  we  are  unable  to  find  anything  of  suffi- 
cient importance  to  require  a  reversal  of  the 
case. 

A  motion  tor  a  new  trial  was  made  and 
overruled.  This,  also,  is  assigned  as  error. 
It  is  claimed  that  a  preponderance  of  the 
evidence  is  In  favor  of  the  innocence,  rather 
than  the  guilt,  of  the  defendant,  and  that 
the  evidence  entirely  fails  to  show  the  lar- 
ceny of  the  three  cattle  charged  to  have  been 
taken,  but  shows  that  there  was  one  bull, 
one  heifer,  and  one  steer.  Instead  of  one  bull 
and  two  heifers,  as  charged  In  the  Informa- 
tion. To  sustain  a  conviction  proof  of  the 
larceny  of  any  one  of  the  three  animals  char- 
ged to  have  been  taken  Is  sufficient  We 
have  examined  the  testimony  in  the  case, 
and  find  ample  and  satisfactory  evidence  sup- 
porting the  verdict  of  the  jury.  The  cattle 
were  taken  on  Saturday  night,  and  were 
found  in  the  possession  of  the  defendant 
Sunday  night,  ready  to  be  shipped  out  on  a 
train  then  about  to  leave  for  Omaha.  There 
are  many  circumstances  indicating  that  the 
larceny  was  committed  by  the  defendant, 
aside  from  the  mere  fact  that  he  was  found 
in  the  possession  of  the  cattle.  His  story 
that  he  bought  them  of  Hanson,  and  that 
Hanson  delivered  them  to  him  a  mile  and  a 
half  up  the  river,  and  Hanson's  statement 
in  his  deposition  that  he  sold  the  cattle  to 
Labertew,  and  delivered  to  him  16  bead  be- 
longing to  Mrs.  Sawyer,  is  not  very  convin- 
cing proof  of  his  innocence.  It  is  possible 
that  Hanson  may  have  had  some  connection 
with  the  larceny,  but  we  think  the  evidence 
very  satisfactorily  shows  that  no  such  trans- 
action took  place  as  that  of  the  sale  and  de- 
livery of  these  cattie  by  Hanson  to  Labertew. 
It  is  very  dear  that  the  cattle  found  in  the 
defendant's  possession  came  from  Mrs.  Nich- 
ols' corral,  and  not  from  Mrs.  Sawyer's.  It 
l8  seldom  that  a  more  satisfactory  showing 
of  guilt  is  made,  and  we  find  no  reason  to  set 
aside  the  action  of  the  court  or  Jury  in  the 
case.  The  Judgment  is  affirmed.  All  the 
justices  concurring. 

(55  Kan.  730) 

CITY  OF  ARGENTINE  v.  ATCHISON,  T.  & 
S.  F.  R.  CO. 

(Supreme  Couit  of  Kansas.  Oct.  5,  1895.) 
Kailboad  Companies— ViADCCTs  in  Cities, 
A  city  of  the  second  class  is  vested  with 
power  to  construct  at  its  own  expense,  or  to  re- 
quire the  construction  by  a  railroad  company 
at  its  expense,  of  a  viaduct  or  bridge  over  rail- 
road tracks  within  the  city,  where  the  safety 
and  convenience  of  the  public  make  it  neces- 
sary; and,  when  it  is  deemed  to  be  just  that 
the  cost  of  such  a  structure  should  be  divided 
between  the  city  and  the  railroad  company,  the 
city  may  contribate  or  bind  itself  to  pay  a 
■hare  of  such  cost 

(Sylla'ous  by  the  Court) 


Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  .Tudge. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railroad  Company  against  the  city  of 
Argentine.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Waters  &  Waters,  for  plaintiff  in  error.  A. 
A.  Hurd  and  Mills,  Smith  &  Hobbs,  for  de- 
fendant in  error. 

JOHNSTON,  J.  This  action  was  brought 
by  the  Atchison,  Topelui  &  Santa  F6  Railroad 
Company  against  the  city  of  Argentine  to  re- 
cover $3,000,  being  a  share  of  the  cost  of  two 
viaducts  constructed  In  the  city  of  Argentine 
by  the  railroad  company,  and  which  the  city 
had  agreed  to  pay.  It  appears  that  prior  to 
the  setUement  of  Argentine  the  railroad  com- 
pany had  established  large  yards,  with  many 
traclu,  at  that  location,  and  that  afterwards 
people  settied  and  built  homee  on  both  sides 
of  the  railroad  yards.  Two  streets  were  laid 
out  and  opened  across  the  yards,  which  the 
inhabitants  of  the  city  used  in  going  from 
one  side  of  the  yards  to  the  other.  W^hen  the 
city  reached  a  population  of  5,000,  and  had 
within  its  limits  a  smelter  and  a  number  of 
elevators,  making  a  great  deal  of  business  in 
the  yards,  crossing  over  tiie  same  at  grade 
was  deemed  to  be  inconvenient  and  danger- 
ous. An  ordinance  was  then  adopted  by  the 
city  directing  the  railroad  company  to  con- 
struct a  viaduct  over  all  the  railroad  traclis 
operated  by  U,  at  a  point  near  a  certain  ave- 
nue, to  be  selected  by  the  city  council,  and 
which  was  to  be  20  feet  wide,  and,  with  the 
approaches,  would  be  about  1,33S  feet  long. 
It  was  to  be  constructed  according  to  certain 
plans  and  specifications  which  had  been  pre- 
pared, at  an  estimated  cost  of  $15,000.  A 
further  provision  was  that  the  railroad  com- 
pany should  also  build  a  foot  viaduct  over  the 
same  tracks  at  another  point;  and  it  was 
provided  that,  on  the  completion  of  both  via- 
ducts in  accordance  with  the  plans  and  Rpcti- 
fications,  the  city  of  Argentine  should  pay  to 
the  railroad  company  $3,000  of  the  cost  there- 
of. It  was  provided  that,  on  the  completion 
of  the  viaducts,  they  should  be  public  high- 
ways, to  be  used  by  the  public  instead  of  the 
grade  crossings,  and  should  be  forever  main- 
tained and  kept  In  repair  by  the  city,  without 
expense  to  the  railroad  company.  Otbet  pro- 
visions were  made  with  respect  to  the  change 
of  tlie  grade  of  the  streets  to  correspond  with 
the  approaches  to  the  viaducts,  as  well  as 
for  the  reconstruction  or  widening  of  the 
same  in  certain  contingencies,  and  for  the  lay- 
ing of  water  and  gas  mains  under  the  tracks 
of  the  railroad  company.  It  was  finally  or- 
dained that  If,  within  30  days  after  the  pas- 
age  of  the  ordinance,  the  railroad  company 
should  ffie  in  tiie  office  of  the  city  clerk  a 
written  acceptance  of  the  provisions  of  the 
ordinance,  it  should  then  become  a  contract 
between  the  city  and  the  railroad  company, 
binding  upon  both  parties.  Within  the  time 
limited,  the  terms  and  conditions  of  the  or- 
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dinance  were  accepted  by  the  railroad  com- 
pany. The  city  selected  the  locations  for 
the  viaducts,  and  they  were  built  by  the  rail- 
road company  In  compliance  with  the  pro- 
visions of  the  ordinance,  and  with  the  plans 
and  specifications  which  had  been  prepared, 
at  an  actual  cost  to  the  railroad  company  of 
about  $15,700;  and,  If  the  usual  charges  for 
transportation  of,  material  were  made.  It 
would  add  to  the  amount  named  from  $1,600 
to  §2,000.  The  city  and  Its  officers  knew  of 
the  building  of  the  viaducts,  and  no  legal 
steps  were  taken  to  prevent  it,  and  since  then 
the  yladucts  have  been  in  constant  use  by 
the  inhabitants  and  others  tot  teams,  ve' 
hides,  and  pedestrians.  At  a  special  Section 
in  the  city,  bonds  to  pay  the  ?3,000  claim  of 
the  railroad  company,  and  for  the  construc- 
tion of  certain  sewers  and  the  building  of  a 
city  hall,  were  voted  upon.  The  bonds  have 
been  issued  and  sold  for  such  purposes.  Tax- 
es have  been  levied  In  the  city  to  pay  these 
bonds,  and  the  sum  of  $3,000  is  in  the  hands 
of  the  city  treasurer,  set  apart  as  the  via- 
duct fund,  having  been  derived  from  the  sale 
of  the  bonds  voted  for  the  purpose  of  paying 
the  $3,000  claim  of  the  railroad  company. 
The  claim  was  duly  presented  In  writing  by 
the  railroad  company  to  the  mayor  and  coun- 
cil, vrith  a  full  account  of  the  items  thereof, 
duly  verified  as  required  by  law,  but  pay- 
ment was  refused  by  the  city,  when  the  pres- 
ent action  was  brought.  The  railroad  com- 
pany recovered  the  full  amount  claimed,  and 
the  city  complains  and  presents  the  single 
proposition  that  it  had  no  power  to  make  the 
contract  which  was  made  with  the  railroad 
company. 

Argentine  Is  a  city  of  the  second  class,  and, 
although  there  is  no  statute  which  in  express 
terms  provides  for  the  building  of  viaducts 
in  cities  of  that  class,  there  appears  to  be 
ample  authority  for  such  a  city  to  build  or 
require  the  building  of  viaducts  or  bridges 
over  railroad  tracks  where  the  convenience 
and  safety  of  the  public  make  It  necessary. 
In  the  act  governing  cities  of  the  second 
clas!>,  authority  is  given  to  open  and  im- 
prove streets,  avenues, '  and  alleys,  and  to 
build  bridges,  within  the  city.  Gen.  St.  1880, 
par.  788.  It  is  also  provided  that  the  city 
may  provide  for  the  passage  of  railways 
through  the  streets  and  grounds  of  the  city, 
regulate  depots,  depot  grounds,  the  crossing 
of  railway  tracks,  the  running  of  railway  en- 
gines, cars,  and  trains  within  the  limits  of 
the  city,  and  make  any  other  and  further  pro- 
visions to  prevent  accidents  at  crossings  and 
on  the  tracks  of  railways.  Paragraph  821. 
In  addition  to  these,  there  are  provisions 
vesting  the  care,  management,  and  control  of 
the  city  in  the  mayor  and  council,  authorizing 
them  to  open,  widen,  extend,  or  otherwise 
improve  the  streets  and  avenues  of  the  city, 
and  to  prevent  all  encroachments  upon  them, 
and  granting  authority  to  them  to  enact  all 
such  ordinances  as  they  shall  deem  expedient 
for  maintaining  the  good  government  and 


welfare  of  the  city.  Its  trade  and  commerce. 
Paragraphs  787,  811,  812,  824.  Under  these 
general  provisions,  we  think  there  Is  ample 
power  In  a  city  of  the  second  class  to  con- 
struct or  require  the  construction  of  viaducts 
over  ralboad  tracks.  In  addition  to  these, 
however,  there  is  express  authority  given  for 
the  construction  of  bridges.  In  the  more 
enlarged  sense  of  that  word,  viaducts  over 
railroad  tracks  are  included.  Worcester  de- 
fines the  word  "bridge":  "A  path.way  erected 
over  a  river,  canal,  road,  etc.,  in  order  that 
a  passage  may  be  made  from  one  side  to  the 
other."  Webster  defines  it  as  "a  structure, 
usually  of  wood,  stone,  brick,  or  Iron,  erected 
over  a  river  or  other  water  coarse,  or  over  a 
ravine,  railroad,  etc.,  to  make  a  continuous 
roadway  from  Mie  bank  to  the  other."  The 
last-named  authority  defines  the  word  "via- 
duct" as  "a  bridge."  According  to  modern 
usage,  the  term  "bridge"  may  be  appropriate- 
ly applied  to  the  viaducts  which  were  con- 
structed by  the  railroad  company;  and  we 
think  It  may  be  fairly  said  that  the  term  was 
used  in  that  sense  In  the  statute.  Gen.  St. 
1889,  par.  788;  State  v.  Gorham,  37  Me.  461. 

It  Is  conceded  by  the  city  that  it  had  the 
power  to  compel  the  railroad  company  to 
build  the  viaducts  wholly  at  the  e.xpense  of 
the  company,  and  that  the  dty  can  build 
them  at  its  own  expense  under  the  provisions 
mentioned  there  can  be  little  doubt  As  the 
city  may  construct  them  entirely  at  its  own 
expense,  no  reason  is  seen  why  it  may  not 
contribute  a  part  of  the  expense  of  viaducts 
determined  to  be  necessary.  The  questions 
of  necessity  and  expediency  of  viaducts,  the 
character  and  cost  of  those  which  the  cafety 
and  convenience  of  the  public  may  require, 
and  the  means  of  providing  them,  including 
what  proportion  of  the  expense  should  be 
borne  by  the  city  and  what  by  the  railroad 
company,  are  for  the  detei-mination  of  the 
mayor  and  council,  rather  than  the  court. 
The  fact  that  the  city  can  compel  the  rail- 
road company  to  build  a  viaduct  upon  cer- 
tain conditions  at  its  own  expense  does  not 
prevent  the  city  from  sharing  the  exjjense 
under  other  circumstances  where  It  is  deemed 
to  be  just  that  a  division  of  the  expense 
cAiouId  be  made;  and  that  question,  like  the 
others  which  have  been  mentioned,  so  far  as 
the  municipality  is  concerned,  rests  with  the 
legislative  authority  of  the  city. 

It  is  contended  that  the  viaduct  is  not  a 
public  highway,  but  is  constructed  over  the 
private  property  of  the  railroad  company, 
and  for  this  reason,  also,  the  power  of  the 
city  is  questioned.  The  viaducts  were  to  be 
constructed  at  a  place  to  be  designated  by 
the  city,  and  to  connect  with  the  streets  on 
each  side  of  the  tracks  and  yards.  They  were 
supported  by  posts  of  Iron,  resting  on  founda- 
tions of  masonry,  braced  with  iron  bolts  and 
sway  rods,  so  as  to  make  a  safe  and  substan- 
tial structure.  It  was  provided  that  the  via- 
ducts, when  constructed,  should  be  and  re- 
main public  highways,  for  the  use  of  the  pub- 
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li&  The  raflroad  company,  baytng  accepted 
the  proTisiona  of  the  ordinance  and  eoor 
stracted  the  viaducts  oyer  its  yards,  has  ef- 
fectually dedicated  the  land  as  a  public  high- 
way, and  would  be  estopped  from  Interfering 
with  the  easement  so  long  as  It  la  maintain- 
ed  as  a  public  highway. 

Our  opinion  is  that  the  district  court  reach- 
ed a  correct  conclusion  In  holding  that  the 
dty  had  the  power  to  contract  with  the  nil- 
road  company  for  the  construction  of  the 
viaducts,  and  that  it  is  liable  for  the  share  of 
the  cost  of  the  same  which  it  agreed  to  Day. 
It  iB  nnnecessary  to  determine  the  validity 
of  the  provisions  as  to  future  maintenance, 
and  upon  that  question  we  express  no  opin- 
ion. Thar  Judgment  of  the  district  court  will 
tw  affirmed.    All  the  josQces  concurrlns. 


<EB  Kan.  6W) 

STATE  V.  LEW  ALLEN. 

(Supreme  Goart  of  Kansas.     Oct.  B.  1895.) 

CttiMiHAL  Law— DiBJiiBSAL  or  App>ai<— Rbvibit — 

iNSTKUCnoN. 

1.  Hie  docnment  bronght  np  for  review  be- 
ing apparently  a  bill  of  exceptions,  and  nothing 
more,  the  case  might  properly  lie  diamlBsed,  and 
would  be,  if  insisted  on  by  ibe  state. 

2.  As  it  does  not  affirmatively  appear  that 
the  document  called  a  "record"  contains  all  the 
evidence,  we  cannot  say  that  the  defendant  did 
not  connsel,  aid,  or  abet  the  original  taking  of 
the  hog. 

S.  An  instruction  that  If  the  Jniy  ehonid 
find  that  the  defendant  conspired  and  confed- 
erated with  other  persons  for  the  commission 
of  the  alleged  crime,  and  that  he  did  in  any  way 
aid  or  abet  in  its  commission,  either  by  connsel, 
assistance,  or  concealment,  he  might  t>e  con- 
victed, is  not  properly  subject  to  the  criticism 
that  under  it  the  Jury  would  be  authorized  to 
convict  where  there  was  no  evidence  showing 
any  connection  of  the  defendant  with  the  orig- 
inal taking. 
(Syllabus  by  the  C!onrt> 

Appeal  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Joseph  Lewallen  was  cdnvlcted  ot  tbeft, 
«nd  appeals.   Affirmed. 

Q.  L.  Miller,  for  appellant  F.  B.  Dawes, 
Atty.  Gen.,  B.  F.  Stocks,  and  H.  M.  Mason, 
for  the  State. 

MABTIN,  0.  J.  1.  The  record  In  thla  case 
la  very  unsatisfactory  In  form.  It  purports 
to  be,  from  beginning  to  end.  Including  the 
Judgment  and  the  notice  of  appeal,  only  a 
bUl  of  exceptions;  thus  apparently  exclud- 
ing the  idea  that  there  would  be  any  record 
In  the  case  except  for  the  bill  of  exceptions. 
It  even  contains  the  original  signature  of 
the  Judge,  although  it  Is  certified  by  the 
clerk  as  a  transcript  of  the  record.  We 
would  probably  be  Justified  in  dismissing 
the  case,  but,  as  no  point  la  made  on  the 
form  of  the  record  by  counsel  for  the  state, 
we  have  concluded  to  look  into  it 

2.  The  defendant  was  charged  with  steal- 
ing a  hog  of  the  value  of  $10,  being  the  per- 
sonal property  of  H.  M.  Knox,  on  January 
48.   189:i.    Be   was  convicted  at  February 


term,  1S95,  and  sentenced  to  Imprfaonment 
In  the  penitentiary  for  two  years  and  s  half. 
The  evidence  tended  to  show  that  tbs  hoc 
was  stolen  and  killed  by  David  Fluke,  James 
Davis,  and  the  defendant's  son.  In  the  night- 
time; and  that  it  was  thereafter  tak«i  to 
the  defendant's  house,  where  it  was  dressed; 
and  that  the  next  morning  the  defendant 
assisted  in  cutting  it  np,  a^d  concealing  it  in 
a  barrel  of  shelled  corn.  It  is  claimed  that 
the  evidence  does  not  show  that  the  defend- 
ant either  counseled,  aided,  or  abetted  in  the 
original  taking  of  the  hog,  and  when  it  was 
brought  to  his  house  It  was  not  the  sub- 
ject of  grand  larceny,  without  respect  to 
value,  having  been  at  the  time  transformed 
into  pork.  If  the  record  should  plainly  show 
that  we  have  all  the  evidence  bef<K<e  us, 
there  might  be  force  in  this  claim,  but  it  is 
not  afflrmatlveiy  shown  that  the  record  con- 
tains all  the  evidence;  hence  he  may  liave 
counseled,  aided,  or  abetted  the  taking,  and. 
if  80,  might  lawfully  be  charged,  tried,  and 
convicted  as  if  he  were  a  principaL  Code 
Cr.  Proa  |  115. 

8.  The  defendant  complains  of  the  follow- 
ing instruction:  "If,  th^«fore,  in  this  case 
you  should  find  beyond  a  reasonable  doubt 
that  the  defendant  Joseph  Lewallen,  con- 
spired and  confederated  with  other  persons 
for  the  commission  of  the  crime  alleged  in 
the  Information,  and  that  he  did  in  any  way 
aid  or  abet  In  its  commission,  either  by 
counsel,  assistance,  or  concealment  then  he 
is  guilty  as  though  he  had  himself,  without 
assistance,  committed  the  offense."  In  com- 
menting upon  this  instmctioti,  counsel  for 
the  defendant  says:  "Under  the  circumstan- 
ces of  this  caae^  the  above  instructloa  au- 
thorized the  Jury  to  convict  the  defendant  of 
a  felony,  where  there  was  no  evidence  show- 
ing any  connection  of  the  defendant  with 
the  original  taking."  We  do  not  take  this 
view  of  the  instruction.  It  only  authorised 
the  Jniy  to  convict  if  they  found  beyond  a 
reasonable  doubt  that  the  defendant  con- 
spired and  confederated  with  other  p««ons 
for  the  commission  of  the  crime,  and  that  be 
aided  or  abetted  in  Its  commission,  either 
counseling,  assisting  or  concealing.  Tlie 
Judgment  of  the  district  court  will  be  af- 
firmed.  All  the  Justices  concnnrlnc 


(EE  Kan.  MO) 
CHIOACJO,  K.  ft  W.  B.  CO.  ▼.  BUTTS. 
(Supreme  (3onrt  of  Kansas.     Oct  S,  1895.) 

RSVMW  OK  ApPBAb  —  iNTSBUXinTOHT    ORDKa  ^ 
BOBSTtTDTION  — ElflNBBT  DoMAIH. 

LAn  order  of  snbstitution  is  not  a  final 
one,  and,  if  a  petition  in  error  is  filed  within 
one  year  after  the  rendition  of  the  Judgment 
this  court  will  review,  not  only  the  Judgment 
but  the  intermediate  and  interlocutory  orders 
made  at  any  time  in  the  progress  of  the  case. 

2.  In  an  appeal  to  the  district  court  from 
an  award  of  damages  In  a  railway  condemna- 
tion, the  landowner  becomes  the  plaintift,  and 
the  railway  company  the  defendant 

S.  Upon  the  facts  disclosed  bv  the  record. 
Mi,  that  the  plaintiff  in  error  did  not  coaaeat 
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-to  the  re^TOF  or  Bnbstitntlon,  and  TOlnntarily 
■•nter  a  reneral  appearance. 

4.  Where  a  rulway  corporation,  pending  an 
appeal  against  it  in  a  right  of  way  condemna- 
tion, consolidates  with  other  companies,  no  pro- 
-ceeding  for  reriTor  or  aubatitation  against  the 
new  corporation  can  be  commenced  after  one 
year  from  the  consolidation,  except  by  its  con- 
sent. Following  Railway  Co.  t.  Smith,  18  Pac 
636.  40  Kan.  1^,  and  Cnnkle  t.  BaUroad  Co., 
40  Pac.  184,  54  Kan.  194. 
(Syllabus  fay  the  Court) 

Error  from  district  court,  Sumner  county; 
James  A.  Bay,  Judge. 

Condemnation  proceedings  by  the  Chicago, 
Kansas  &  Western  Railroad  Company.  From 
a  judgment  in  favor  of  S.  J.  Butts,  a  land- 
owner, the  railroad  company  brings  error. 
Reversed. 

This  case  arose  out  of  a  condemnation  pro- 
ceeding originally  instituted  by  the  Le  Boy  & 
Western  Railway  Company.  The  commla- 
•loners  for  condemnation  filed  their  rep<N:t 
April  22,  1886.  S.  J.  Butts,  a  landowner,  ap- 
pealed from  the  award.  On  or  about  May  31, 
1886,  the  said  Le  Roy  Sc  Western  Railway 
Company  entered  into  articles  of  consolida- 
tion with  several  other  railway  companies  of 
the  state,  thus  forming  the  consolidated  cor- 
poration known  as  the  Chicago,  Kansas  & 
Western  Railroad  Company.  It  Is  the  same 
consolidation  proceeding  referred  to  In  the 
case  of  RaUway  Co.  v.  Smith,  40  Kan.  192,  19 
Pac.  636,  Notwithstanding  said  consolida- 
tion, however,  said  S.  J.  Butts,  as  plaintifC  In 
the  court  below,  on  October  20,  1886,  filed  his 
■petition  against  the  said  Le  Roy  &  Western 
Railway  Ck>mpany,  claiming  damages  la  a 
large  sum;  and  on  November  1,  1886,  the 
Le  Roy  &  Western  Railway  Company  filed 
Its  answer,  admitting  all  the  aUegatlona  of 
the  petition,  except  those  of  value  and  dam- 
ages, and  alleging  that  the  amount  allowed 
by  the  commissioners  was  adequate.  The 
consolidation  proceeding  was  not  referred  to 
either  in  the  petition  or  answer.  The  cam 
was  tried  in  the  district  court  of  Sunmer 
•county  in  December,  1886,  and  the  plaintiff 
below  was  awarded  the  sum  of  $2,796.85  aa 
damages.  The  said  Le  Roy  &  Western  Rail- 
way Company  prosecuted  its  petition  in  er- 
ror In  this  court,  where  the  judgment  was  re- 
versed at  July  term,  1888,  on  Questions  of 
evidence.  40  Kan.  159,  19  Pac.  625.  Noth- 
ing was  said  or  Intimated  In  this  court  about 
the  consolidation.  On  November  8,  1889,  ihe 
plaintiff  In  the  court  below  filed  hia  motion 
that  the  Chicago,  Kansas  &  Western  Rail- 
road Company  be  substituted  aa  the  party  de- 
fendant, and  that  the  plaintiff  be  permitted 
to  file  aa  amended  petition  against  said  con- 
solidated company.  The  consoUdatloa  waa 
averred  In  the  motion,  and  It  was  further  al- 
legi:d  that  the  Le  Boy  &  Western  Railway 
Company  ceased  to  exist  as  a  corporation  by 
the  terms  and  conditions  of  the  article*  of 
conMlldatlon,  and  that  the  Chicago,  E^ansaa 
&  Western  Railroad  Company 'had  succeeded 
to  Its  rights,  and  had  assumed  and  agreed  to 
pay  Its  obligations.    This  motion  was  heard  | 


Jane  16,  1890,  the  proceeding  beiag  entitled 
as  la  the  original  action,— the  plaintiff  ap- 
pearing by  his  attorneys,  and  the  Le  Boy  ft 
Western  Railway  appearing  by  its  attorneys; 
and  after  hearing  the  arguments  of  counsel 
said  motion  was  sustained,  and  the  plaintiff 
was  allowed  to  file  his  supplemental  and 
amended  petition,  the  defendant  and  the  Chi- 
cago, Kansas  &  Western  Railroad  Company 
excepting,  and  the  Chicago,  Kansas  &  West- 
ern Railroad  Company  waa  granted  30  days 
in  which  to  plead  to  the  suppl^uental  and 
amended  petition.    The  record  does  not  show 
that  any  notice  or  snmmons  was  served  apon 
the   Chicago,    Kansas   &    Western   Railroad . 
Company.    The  supplemental  and  amended 
petition  was  filed,  setting  up  quite  fully  the 
prior  proceedings,  including  the  consolidation, 
and  alleging,  among  other  things,  that  the 
Le  Roy  &  Western  Railway  Company  ceased 
to  exist  as  a  corporate  entity  oa   May  31« 
1886.     The  Chicago,  Kansas  &  Western  Rail- 
poad  Company  filed  its  answer,  being  a  gen- 
eral denial,  and  a  further  defense  to  the  tf- 
feet  that  the  order  of  the  court  reviving  the 
action,  and  substituting  the  Chicago,  Kansas 
&  Western  Railroad  Company  Instead  of  the 
Le  Hoy  &  Western  Railway  Company,  was 
not  made  within  one  year,  nor  by  its  con- 
sent, but  that  it  objected  to  the  same,  and 
now  asked  that  the  action  be  dismissed.    The 
case  came  on  for  trial  September  26,  1890, 
when  the  defendant  objected  to  the  introduo- 
tlon  of  any  evidence  for  the  reason  that  the 
supplemental  and  amended  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  affirmatively  showed  that  the  ao- 
tion  waa  not  revived  in  time.    At  the  close  of 
the    plaintiff's   evidence   the  defendant   de- 
murred thereto^  and  after  the  testimony  was 
concluded  on   both  sides  the  defendant  re- 
quested the  court  to  Instruct  the  Jury  that  the 
plaintiff  was  not  enUUed  to  recover  against 
the   Chicago,    Kansas   &   Western    Railroad 
Company,  and  that  they  return  a  verdict  in 
favor  of  the  defendant    A  verdict  was  re- 
turned  In  favw  of  the  plaintiff  for  $3,390.61, 
and  Judgment  was  entered  on  the  verdict 
The  defendant  filed  a  motion  for  a  new  trial, 
alleging,  among  other  things,  that  the  court 
erred  In  makltig  the  order  of  revivor  and  sub- 
stituting  the   Chicago,   Kansas   &   Western 
Railroad  Company.    A  petition  in  error  was 
filed  In  tills  court  July  16, 1881. 

A.  A.  Hnrd,  W.  UtUefleld,  and  O.  J.  Wood, 
for  pUIntiff  In  error.  A.  B.  Parker,  for  de- 
fendant in  error. 

MARTIN,  a  J.  (after  stating  the  tacts).  L 
The  defendant  In  error  claims  that  the  otdei> 
of  substitution  cannot  be  reviewed,  because 
It  was  made  more  than  one  year  prior  to  the 
filing  of  the  petition  in  error  in  this  court  It 
is  enacted  by  section  656  ot  the  Code,  aa 
amended  in  1881,  that  "no  proceeding  for  re- 
versing, vacating  or  modifying  Judgments  oB 
final  orders  shall  be  commenced,  unless  with- 
in one  year  after  the  rendition  of  the  Judg;> 
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nient  or  making  of  the  final  order  complained 
of."  The  order  of  substitution,  however,  waa 
neither  a  judgment  nor  a  final  order,  within 
the  meaning  of  said  section,  nor  of  sections 
642  and  543  of  the  Code;  and,  as  the  petition 
in  error  was  filed  within  leas  than  one  year 
after  the  Judgment  was  rendered,  it  is  the 
dut7  of  this  court  to  examine,  not  only  the 
final  Judgment,  but  the  intermediate  and  in- 
terlocutory orders  made  at  whatever  time  In 
the  progress  of  the  case,  the  same  being  In- 
Tolved  in  the  Judgment 

2.  It  is  also  contended  that,  where  a  rail- 
road company  institutes  a  condemnation  pro- 
ceeding, it  is  really  the  plaintiff,  and  if  any 
revivor  or  substitution  was  necessary,  the 
proceeding  should  be  instituted  by  the  rail- 
road company,  and  it  had  no  right  to  com- 
plain because  the  landowner  did  so  after  the 
expiration  of  one  year.  This  contention  can- 
not be  maintained.  In  Boom  Go.  v.  Patterson, 
08  U..S.  403,  Patterson  had  taken  an  appeal 
to  the  district  court  from  an  award  of  con- 
demnation in  a  proceeding  Instituted  by  the 
Boom  Company.  On  petition  of  the  Boom  Com- 
pany, the  cause  was  removed  to  the  Federal 
court,  and  it  became  an  important  question 
there  whether  the  proceeding  was  a  suit  at 
law  or  in  equity,  for  otherwise  it  could  not 
be  removed.  The  court  says:  "The  proceed- 
ing in  the  present  case  before  the  commis- 
sioners appointed  to  appraise  the  land  was  In 
the  nature  of  an  Inquest  to  ascertain  its  value, 
and  not  a  suit  at  law,  in  the  ordinary  sense 
of  those  terms.  But,  when  it  was  transfer- 
red to  the  district  court  by  appeal  from  the 
award  of  the  commissioners,-  it  took,  under 
the  statute  of  the  state,  the  form  of  a  suit 
at  law,  and  was  thenceforth  subject  to  Its  or- 
dinary rules  and  incidents.  The  point  In  Is- 
sue was  the  compensation  to  be  made  to  the 
owner  of  the  land-;  in  other  words,  the  value 
of  the  property  taken.  •  •  •  The  case 
would  have  been  In  no  essential  particular 
different  had  the  state  authorized  the  com- 
pany, by  statute,  to  appropriate  the  particular 
property  in  question,  and  the  owners  to  bring 
suit  against  the  company  In  the  courts  of  law 
for  its  value."  This  court  has  also  held  that 
the  appealing  landowner  is  property  the  plain- 
tiff in  the  case.  Railroad  Co.  t.  Owen,  8 
Kan.  274;  Railroad  Co.  v.  Orr,  Id.  280;  Rels- 
ner  v.  Strong,  24  Kan.  297. 

3.  The  claim  that  the  Chicago,  Kansas  & 
Western  Railroad  Company  consented  to  the 
revivor  or  substitution,  and  voluntarily  enter- 
ed a  general  appearance,  is  not  Justified  by 
the  record.  Although  the  motion  for  substi- 
tution was  filed  in  the  original  case  November 
8,  1889,  it  does  not  appear  that  any  notice 
was  given  of  Its  pendency.  It  was  called  up 
on  June  16,  1890,  in  the  name  of  the  original 
parties  only,  but  when  the  order  was  made 
the  Chicago,  Kansas  &  Western  Railroad 
Company  excepted.  When  it  filed  answer,  as 
it  was  bound  to  do  under  the  order  of  the 
court.  It  made  the  defense  that  the  proceed- 


ings for  revivor  or  substltatlon  were  Invalid, 
and  at  every  stage  of  the  case  it  held  to  this 
position.  We  cannot  say  that  notwithstand- 
ing all  this  it  consented  to  the  revivor  or  sub- 
stitution, and  voluntarily  entered  its  appear- 
ance. 

4.  This  brings  us  to  the  main  qnestion,— as 
to  said  order  of  revivor  or  substitution. 
Counsel  for  defendant  In  error  earnestly  and 
ably  contends  that  the  construction  hereto- 
fore given  to  sections  40  and  425  to  435  of  the 
Code,  in  treating  old  corporations  which  have 
consolidated  into  a  new  one  as  defunct,  so 
as  to  require  a  revivor  or  substitution  within 
one  year  (unless  by  consent),  in  the  same 
manner  as  In  the  case  of  a  deceased  party 
being  a  natural  person,  cannot  be  maintained 
on  reason  or  authority,  and  that  an  order  of 
substitution  of  the  new  company  in  place  of 
the  old  cftn  be  made  at  any  time,— as  well 
after  as  before  the  expiration  of  one  year 
from  the  consolidation,— and  without  the  con- 
sent of  the  new  corporation.  We  have  given 
due  consideration  to  the  argument  of  counsel, 
but  it  falls  to  satisfy  us  that  the  doctrine  an- 
nounced by  the  court  in  Railway  Co.  v.  Smith, 
40  Kan.  192,  19  Pac.  636,  and  Cunkle  v.  Rail- 
road Co.,  54  Kan.  194,  40  Pac.  184,  was  er- 
roneous, and  we  feel  it  our  duty  to  follow 
those  decisions.  The  limitation  of  one  year 
may  work  a  hardship  in  this  case  and  in  oth- 
ers, as  it  may  do  in  the  case  of  natural  per- 
sons who  die  during  the  pendency  of  an  ac- 
tion. The  means  of  knowledge  of  a  consolida- 
tion of  railway  corporations  are  much  better" 
than  those  respecting  the  death  of  a  natural 
person  who  may  reside  far  away.  Such  con- 
solidation Is  generally  a  matter  of  public  no- 
toriety along  the  line  of  the  railway,  and  the 
articles  must  be  filed  In  the  office  of  the  sec- 
retary of  state,  and  thus  become  a  public  rec- 
ord, accessible  to  all  Inquirers.  It  may  seem 
strange,  also,  that,  after  counsel  have  appear- 
ed for  a  defunct  corporation  for  more  than  a 
year  after  its  consolidation  Into  a  new  com- 
pany, the  latter  may  successfully  insist  that  It 
cannot  be  substituted  in  place  of  the  old  one; 
but  this  is  a  necessary  consequence  of  the  po- 
sition that  by  the  consolidation  the  old  com- 
pany has  ceased  to  exist,  and  that  revivor 
proceedings  are  necessary  to  keep  the  case 
pending  in  court  against  its  successor.  Ic 
the  case  above  cited  from  40  Kan.  192,  19 
Pac.  636,  tinder  this  same  consolidation,  the 
landowner  succeeded  in  obtaining  Judgment 
against  the  old  company,  which  commenced 
a  proceeding  in  error  in  this  court;  but  on 
motion  of  the  landowner  the  case  was  dis- 
missed, this  court  holding  that  all  the  proceed- 
ings  subsequent  to  the  consolidation  were 
void.  This,  of  course,  left  the  landowner 
without  any  valid  Judgment  What  proceed- 
ing, if  any,  can  be  maintained  by  the  land- 
owner in  such  cases,  we  need  not  discuss. 
The  Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings.     AU  the  Justices  concurring. 
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STATE  T.  GRDBB. 
(Snpreme  Court  of  Kansas.     Oct  6,  1895.) 

OPimON  EVISENCB— RaPB — INSTBUOTIOSB. 

3U  After  fully  stating,  as  far  as  practica- 
ble, the  means  of  knowledge  and  the  basis  of  an 
opinion  as  to  the  age  of  an  absent  person,  any 
witness  should  be  allowed  to  give  such  opinion. 

2.  Proof  of  actual  penetration  is  necessary 
to  support  a  conviction  for  rape.  "Actual  con- 
tact of  the  sexual  organs"  alone  is  insufficient. 
And  in  this  case  the  jury  ought  also  to  have 
been  instructed  as  to  tne  law  of  an  attempt  to 
commit  the  crime  of  rape. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Jaclcson  county; 
liOulB  A  Myers,  Judge. 

E<U  Grubb  was  convicted  of  crime,  and  ap- 
peals.   Reversed. 

C.  F.  Hurrell,  R.  Q.  Robinson,  and  R.  W. 
Blair,  for  appellant.  F.  B.  Dawes,  Atty.  Gen., 
and  A.  B.  Crane,  for  the  State. 

MARTIN,  a  J.  At  March  term,  1895,  of 
the  district  court  of  Jackson  county,  the  de- 
fendant was  convicted  of  the  crime  of  rape 
upon  the  person  of  Anna  Bleidissel,  a  female 
under  the  age  of  18  years,  to  wit,  the  age  of 
16  years  and  about  2  months,  and  he  was 
sentenced  to  the  penitentiary  for  a  term  of 
Ave  years. 

1.  Anna  Bleidissel  was  not  present  at  the 
trial,  and  she  gave  no  testimony  by  deposi- 
tion or  otherwise.  Her  father  and  her  moth- 
er testified  that  she  was  bom  December  26, 
1878.  The  offense  was  alleged  to  have  been 
committed  February  17,  1805.  Some  of  the 
witnesses  for  the  state  testified  in  cross-ex- 
amination that  in  their  opinion  she  was  18 
years  of  age  or  more.  Several  witnesses 
called  for  the  defense  stated  the  extent  of 
their  acquaintance  with  Anna,  described  her 
as  to  height,  weight,  and  development,  and 
were  then  asked  their  opinions  as  to  her  age. 
On  objection  made  by  the  state,  these  wit- 
nesses were  not  permitted  to  give  their  sev- 
eral opinions  as  to  her  age.  This  was  error. 
After  fully  stating,  as  far  as  practicable,  the 
means  of  knowledge  and  the  basis  of  an 
opinion  as  to  the  age  of  an  absent  person, 
any  witness  should  be  allowed  to  give  such 
opinion.  I^wson,  Exp.  Ev.  473;  Rogers, 
Exp.  Test  10;  Foltz  v.  State,  83  Ind.  215,  217; 
Benson  v.  McFadden,  50  Ind.  431,  433;  Kan- 
sas Pac.  Ry.  Co.  v.  Miller,  2  Colo.  444;  Morse 
T.  State,  6  Conn.  9,  13;  Porter  v.  Manufac- 
turing Co.,  17  Conn.  249,  257,  258;  State  t. 
Douglass,  48  Mo.  App.  39;  Commonwealth 
V.  O'Brien,  134  Mass.  196,  200;  Gamer  v. 
State,  28  Tex.  App.  561,  562,  13  B.  W.  1004; 
Jones  V.  State,  32  Tex.  Cr.  R.  108,  22  8.  W. 
149;  Weed  v.  State,  55  Ala.  13,  15.  In  some 
of  the  cases  this  kind  of  evidence  has  been 
admitted  on  the  same  principle  that  allows 
the  opinions  of  nonprofessional  witnesses 
to  be  given  as  to  the  sanity  or  mental  con- 
dition of  a  person,  after  first  stating  the  facts 
which  have  come  within  their  observation. 
Baughman  v.  Baugbman,  32  Kan.  538,  543, 


4  Pac.  1003.  The  drcumstance  thfct  Anna's 
parents  had  testified  to  her  age  did  not  ren- 
der the  opinion  evidence  of  others  Incompe- 
tent The  Jury  might  not  deem  the  testi- 
mony of  the  parents  worthy  of  credit  There 
are  no  degrees  of  parol  evidence.  1  Best, 
Ev.  i  87.  And  it  is  for  the  Jury  to  Judge 
what  weight  shall  be  given  to  direct  and 
opinion  evidence,  respectively,  both  of  which 
are  admissible  in.  proof  of  the  same  fact 

2.  The  court,  although  using  the  term  "car- 
nal knowledge"  In  the  fourth  instraction  to 
the  Jury,  did  not  anywhere  define  it,  but  In 
the  fifth  seemed  to  assume  that  evidence 
of  "actual  contact  of  the  sexual  organs"  was 
sufficient  to  warrant  a  conviction.  Proof  of 
actual  penetration  was  necessary,  and  the 
Jury  ought  to  have  been  so  informed.  Code 
Or.  Proc.  8"  213;  State  v,  Frazier,  54  Kan. 
719.  725.  39  Pac.  819;  2  Bish.  Cr.  Law,  < 
1127.  The  evidence  tended  to  show  that  the 
defendant  and  Martin  Fish  were  drunk; 
that  Mrs.  Fish  had  also  been  drinking;  and 
that  these  three  and  Anna  were  In  the  room* 
occupied  by  the  Fish  family  at  least  a  por- 
tion, perhaps  all,  of  the  night  the  defend 
ant  and  Anna  being  In  bed  together  part  of 
the  time.  There  was  no  direct  proof  of  sex- 
ual intercourse.  It  was  therefore  Importaui 
to  Instract  the  Jury  clearly  as  to  the  evidence 
necessary  to  a  conviction  for  rape  upon  a  fe- 
male under  the  age  of  18  years;  and,  al- 
though the  defendant  did  not  ask  any  in- 
struction as  to  the  law  of  an  attempt  to  com- 
mit the  crime,  yet  we  think  the  court  ought 
to  have  informed  the  Jury  upon  the  subject 
Code  Cr.  Proc.  Si  121,  122,  230;  Crimea  Act, 
par.  2557,  Gen.  St  1880;  In  re  Lloyd,  51 
Kan.  501,  33  Pac.  307. 

Some  other  questions  are  suggested,  but 
as  they  are  not  likely  to  arise  again,  we  have 
considered  It  unnecessary  to  decide  them. 
Judgment  reversed,  and  case  remanded  for 
a  new  triaL     All  the  Justices  concurring. 


(55  Kan.  693) 
STATE  V,  WADE. 
(Supreme  Court  of  Kansas.     Oct  5,  1895.) 
Lahcent — Indictmbnt— Vbwub. 
Where  property  is  stolen  in  one  county, 
and  taken  by  the  tliief  into  another,  he  may  be 
charged  in  the  latter  county  with  the  larceny 
therein,  without  stating  the  place  of  the  orig- 
inal taking. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wilson  county; 
L.  StlUwell,  Judge. 

Oscar  Wade  was  convicted  of  larceny,  and 
appeals.    Affirmed. 

S.  S.  Kirkpatrick,  for  appellant  F.  B. 
Dawes,  Atty.  Gen.,  and  P.  O.  Young,  for  the 
State. 

ALLEN,  J.  The  appellant,  Oscar  Wade, 
was  charged  by  Information  in  the  district 
court  of  Wilson  county  with  the  larceny  of 
cattle  in  Wilson  county.     The  proof  showed 
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that  the  original  taking  was  In  Elk.  The 
only  question  raised  on  the  record  is  wheth- 
er, In  order  to  convict  the  defendant  on  the 
facts  as  developed  at  the  trial,  it  was  neces- 
sary to  charge  in  the  Information  that  the 
original  taking  was  In  Elk  county.  In  Mc- 
Farland  y.  State,  4  Kan.  68,  a  conviction  un- 
der an  information  charging  the  defendant 
with  the  larceny  of  goods  in  Leavenworth 
county,  when  the  proof  showed  the  original 
taking  to  have  been  In  Missouri,  was  sus- 
tained under  the  provisions  of  the  statute 
then  in  force,  and  now  as  paragraph  2559  of 
the  General  Statutes  of  1889.  In  the  case 
of  State  V.  Price,  55  Kan.  — ,  40  Pac.  1000, 
It  was  held  that  section  26  of  the  Ck)de  of 
Criminal  Procedure,  which  provides  that 
"when  property  taken  in  one  county  by  bur- 
glary, robbery,  larceny,  or  embezzlement,  has 
been  brought  Into  another  county,  the  Juris- 
diction is  in  either  county,"  was  constitu- 
tional and  did  not  violate  that  provision  of 
section  10  of  the  biU  of  rights  which  secures 
to  the  accused  a  trial  by  an  impartial  Jury 
of  the  county  or  district  in  which  the  offense 
Is  alleged  to  have  been  committed.  Both  of 
the  cases  cited  are  based  on  the  recognized 
doctrine  of  the  common  law  that  "each  as- 
portation from  one  county  to  another  is  a 
fresh  theft,  and  a  prosecution  may  be  main- 
tained in  either."  See,  also,  State  v.  Brown, 
55  Kan.  — ,  40  Pac.  1001.  As  the  asportation 
of  the  stolen  property  within  the  county  of 
Wilson  was  sufficient  to  constitute  the  of- 
fense of  larceny,  it  wai^  not  necessary  to  al- 
lege the  place  of  the  ralglnal  taking.  The 
Judgment  Is  affirmed.  All  the  JusUces  con- 
curring. 


(5  Kan.  715) 

ATCHISON,  T.  &  S.  F.  R.  CO.  ▼.  HENRY. 

(Supreme  Court  of  Kansas.     Oct.  5,  1895.) 

Uabbibbs— Abbadlt  on  Fasssnqbh— Excbsbivb 
Damaobb. 

1.  The  contract  of  a  common  carrier  with 
a  passenger  requires  the  carrier  to  protect  the 
passenger  against  interference  or  injury  arising 
from  the  negligence  or  wilifnl  miscondnct  of  its 
servants  while  engaged  in  performing  the  dn- 
tiei  which  the  carrier  owes  to  the  passenger; 
and,  where  a  passenger  apon  a  railroad  train  is 
unjustifiably  assaulted  and  beaten  by  an  em- 
pior6  who  owed  him  the  duty  of  protection,  the 
railroad  company  is  responsible  for  his  acts  and 
liable  for  the  injnry  suffered. 

2.  A  railroad  company  which  is  carrying 
passengers  is  liable  for  an  illegal  arrest  and  the 
false  imprisonment  of  a  passenger  caused  to  t>e 
made  by  the  conductor  in  charge  of  the  train  on 
wliich  the  passenger  was  riding  while  acting 
in  the  line  of  his  employment. 

8.  The  testimony  examined,  and  it  Is  Md 
that  the  damages  awarded  are  not  so  excessive 
as  to  warrant  the  disturbance  of  the  verdict. 
(Syllabus  by  the  Court.) 

Errmr  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Action  by  W.  T.  Henry  agahiat  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 


W.  T.  Henry  brought  an  action  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany to  recover  damages  for  Injuries  sus- 
tained by  him  on  account  of  the  alleged 
wrongdoing  of  the  company,  and  In  his  peti- 
tion alleged  that  on  January  9,  1890,  he 
boarded  a  train  of  the  railroad  company  at 
Kansas  City,  Ma,  for  the  piurpose  of  riding 
over  the  Southern  Kansas  Division  of  that 
railroad  to  Wellington,  Kan.;  that  he  was 
provided  with  a  ticket  or  stock  contract  en- 
titling him  to  ride  over  the  road  between  the 
points  named;  and  that  the  conductor  In 
charge  of  the  train  refused  to  accept  his  tick- 
et or  stock  contract,  and  required  lilm  to  pay 
in  cash  the  sum  of  $7.50  for  his  transporta- 
tion to  Wellington.  In  the  second  count  of 
bis  petition,  he  alleges  that,  while  he  was  rid- 
ing as  a  passenger  and  deporting  himself  in 
a  proper  and  orderly  manner,  the  agents 
and  servants  of  the  company,  in  the  pretend- 
ed exercise  of  authority  to  preserve  order  on 
the  train,  wrongfully  and  wantonly  assaulted 
him  by  strildng  him  on  the  head  and  body 
several  times,  with  great  force  and  violence, 
with  a  heavy  lantern,  thereby  causing  him  to 
suffer  great  injury  in  body  and  mind.  In  the 
third  count  it  is  alleged  that,  while  he  was 
conducting  himself  in  a  quiet  and  proper 
manner,  the  defendant,  by  Its  agents  and 
servants,  in  the  pretended  exercise  of  au- 
thority, and  to  preserve  order  In  and  about 
the  train,  at  Ottawa,  did  arrest  him,  without 
any  warrant  or  authority  of  law,  and  did 
forcibly  remove  him  to  the  common  Jail  of 
the  county,  where  he  was  detained  for  twelve 
hours  without  any  reasonable  or  probable 
cause,  by  reason  of  which  he  suffered  great 
physical  injuries,  and  that  he  was  also  great- 
ly humiliated  and  injured  in  his  circum- 
stances and  credit.  For  all  these  things  be 
prayed  damages  in  the  sum  of  $10,000.  The 
answer  of  the  defendant  was  a  general  de- 
nial. Henry  finally  withdrew  any  claim  for 
the  amount  he  paid  out  for  railroad  fare  from 
Kansas  City  to  Wellington,  and  the  case  was 
finally  submitted  upon  the  claims  in  the  se(s- 
ond  and  third  counts  of  the  petition.  In  an- 
swer to  special  interrogatories  which  were 
submitted,  the  following  findings  of  fact 
were  made:  "(1)  On  what  train  of  cars  did 
plaintiff  take  passage  from  Kansas  City,  Mo., 
on  the  9th  day  of  January,  1890,  and  over 
what  road  did  the  same  run?  Ana.  On  Santa 
F6  train,  on  Santa  F6  road.  Southern  Kansas 
Division.  (2)  In  what  car  on  said  train  did 
plaintiff  first  take  passage?  Ans.  Smoking 
car.  (3)  How  long  did  he  remain  In  such  car 
In  interrogatory  No.  2  mentioned,  before  go- 
ing into  the  ladies'  car?  Ans.  A  very  short 
time;  say,  a  few  minutes.  (4)  Did  plaintiff 
go  to  sleep  soon  after  taking  a  seat  In  the 
ladies'  car?  Ans.  He  did.  (5)  If  you  an- 
swer interrogatory  No.  4,  'Yes,'  state  whether 
he  remained  asleep  until  the  conductor  waked 
him  up  to  collect  his  fare?  Ans.  According 
to  evidence,  yes.  (6)  How  many  times  did 
the  conductor  wake   the  plaintiff   up,  and 
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state  to  bim  tn  regard  to  producing  bla  tick- 
et or  paying  his  fare,  before  plaintiff  paid  the 
game?  Ans.  Either  two  or  three  times;  ask- 
ed him  for  ticket  three  times.  (7)  What  was 
tbe  name  of  the  conductor  on  the  train  Jana- 
aiy  9, 1B907  Ans.  BU  Parsons.  (8)  Upon  the 
payment  of  plaintiff's  fare,  did  the  conductor 
glre  him  a  receipt  therefor?  Ans.  Yes.  (9) 
Was  not  tbe  irtalntlff  under  the  influence  of 
intoxicating  liquors  when  be  entered  the  train 
at  Kansas  City?  Ans.  To  a  certain  extent, 
yea.  (10)  After  plaintiff  had  paid  his  fare, 
did  he  not,  at  several  times  thereafter,  use 
profane  and  mlgar  language  while  in  the 
ladies'  car?  Ana  The  eyidence  on  this  ques- 
tion is  contradictory.  We  think,  however, 
that  he  used  profkne  words  a  few  times.  (11) 
If  you  answer  interrogatory  No.  10,  'Yes,' 
then  please  state  whether  or  not  there  were 
any  ladles  present  in  the  car  at  the  time. 
Ans.  Yes.  (12)  Is  it  not  a  fact  that,  while  in 
the  ladies'  car.  the  plaintiff  made  tlireats  of 
doing  the  conductor  personal  injury  and  vio- 
(ence?  Ans.  The  preponderance  of  evidence  is, 
we  think,  against  such  a  conclusion.  (13)  If 
you  answo:  interrogatory  No.  12,  'Yes,'  please 
<itate  if  such  tlireats  were  communicated  to 
the  conductor  by  any  of  the  passengers  in 
«ild  ear.  Ans.  •  •  •  (14)  Was  not  the 
plaintiff  drunk  and  boisterous  while  in  the 
ladles'  car  on  said  train?  Ans.  No.  (15)  la 
it  not  a  fact  that  the  conductor  removed  the 
plaintiff  from  ttie  ladles'  car  to  the  smoker  on 
account  of  his  being  drunk  and  disorderly? 
Ans.  No."  "(IS)  While  in  tbe  smoking  car, 
did  not  the  plaintiff  have  an  open  knife  in  his 
hands,  and  was  not  such  knife  and  the  blade 
thereof  long  and  thin?  Ans.  Yes.  (19)  Did 
not  the  plaintiff  while  in  the  smoking  car 
threaten  to  do  the  conductor  personal  vio. 
lence  and  Injury?  Ans.  No;  we  think  not" 
"(21)  When  the  conductor  and  biakeman  came 
into  the  smoking  car,  did  the  plaintiff  have 
tbe  knife  above  referred  to  in  his  hands,  and 
was  the  same  open?  Ans.  Yes.  (22)  Did 
not  some  of  the  passengers  in  the  smoking 
car,  when  the  conductor  and  brakeman  came 
in,  say,  'Look  out!  he  [meaning  the  plaintiff] 
has  got  a  knife'?  Ans.  Yes.  (23)  Did  not 
tbe  brakeman  order  the  plaintiff  to  drop  the 
knife  before  striking  blm  with  the  lantern? 
Ans.  Yes.  (24)  How  many  times  did  the 
brakeman  order  the  plaintiff  to  drop  the 
knife?  Ans.  Once.  (25)  How  many  times 
did  the  brakeman  strike  the  plaintiff  with  a 
lantern?  Ans.  Three  tlmea  (26)  Did  not  the 
brakeman,  after  striking  the  plaintiff  with 
the  lantwn  the  last  time,  say  to  him.  It  yon 
make  such  a  pass  at  me  again,  yon  will  be 
carried  out  of  this  car  a  corpse,'  or  words  to 
that  effect?  Ans.  Yes.  (27)  During  ail  the 
time  the  plaintiff  was  on  the  train  of  cars, 
what  was  tlie  treatment  and  demeanor  of  the 
conductor  to  him?  Ans.  His  treatment  of 
and  demeanor  towards  the  plaintiff  was  good, 
with  tbe  exception  of  his  action  in  causing 
the  arrest  of  said  plaintiff."  The  Jury  re- 
turned a  general  verdict  tn  favor  of  Henry, 


and  assessing  damages  against  the  railroad 
company  at  $3,000.  Motions  to  set  aside  the 
verdict  and  for  a  new  trial  were  overruled, 
and  ]udgm«it  was  awarded  for  the  amount 
named  in  tbe  verdict  The  railroad  company 
alleges  en  or. 

A.  A.  Hurd,  W.  Littlefleld,  and  O.  J.  Wood, 
for  plaintiff  in  error.  J.  B.  Halsell,  for  de- 
fendant In  error. 

JOHNSTON,  J.  (after  stating  tbe  facts). 
At  the  trial  the  plaintiff  below,  W.  T.  Henry, 
relied  upon  two  grounds  of  recovery:  One 
for  the  alleged  assault  made  upon  tiim  by  tbe 
brakeman  while  Henry  was  a  passenger  on 
the  train  of  the  railroad  company,  and  the 
other  for  the  unlawful  arrest  alleged  to  liave 
been  made  at  tbe  Instance  of  the  railroad 
company  while  he  was  a  passenger  upon  the 
train,  and  bis  illegal  imprisonment  for  about 
12  hours  in  the  jail  of  Franklin  county.  Hen- 
ry was  a  farmer  and  stock  shipper,  who  made 
a  shipment  of  cattle  from  Wellington  to  Kan- 
sas City  in  January,  1890,  and  who,  in  consid- 
eration of  the  shipment,  received  a  ticket  or 
stock  pass  entitling  him  not  only  to  accom- 
pany the  cattle  to  Kansas  City,  but  to  a  re- 
turn passage  from  that  place  to  Wellington. 
On  the  return  trip  he  was  unable  to  find  bis 
stock  pass,  and  was  required  by  the  conductor 
to  pay  a  cash  fare.  Some  difficulty  arose  be- 
tween bim  and  the  conductor  concerning  the 
collection  of  the  fare,  in  which  it  was  con- 
tended by  the  employes  of  the  company  that 
Henry  became  profane,  violent,  and  abusive, 
and  threatened  violence  to  the  conductor.  It 
is  claimed  that  the  threats  were  communicat- 
ed to  the  conductor,  who,  when  passing 
through  the  train,  accompanied  by  a  brake- 
man,  found  Henry  with  an  open  knife  In  his 
liand  in  a  threatening  attitude;  that  the 
brakeman  approached  bim,  and  demanded 
that  he  should  throw  the  knife  down,  but 
Henry  refused,  when  the  brakeman  struck 
bim  three  times  upon  the  head 'with  a  lan- 
tern. The  theory  of  the  railroad  company 
was  that  Henry  was  drunk,  abusive,  and  vio- 
lent; that  he  had  become  enraged  because  of 
the  collection  of  his  fare,  and  had  threatened 
tbe  lives  of  the  employes  of  the  company; 
and  that,  with  an  (^>en  knife,  be  was  endeav- 
oring to  carry  out  his  threats  at  the  time  he 
was  attacked  by  the  brakeman;  and  that, 
therefore,  the  conductor  and  brakeman  were 
justified  in  committing  the  assault  upon  Hen- 
ry and  inflicting  upon  him  tbe  punishment 
which  they  did.  On  tbe  ether  hand,  Henry 
claims  that  be  was  not  drunk  nor  disorderly; 
that  while  he  complained  of  the  collection  of 
the  fare,  and  the  failure  to  return  tt  after  his 
stock  pass  bad  been  found,  he  made  no  threats 
against  the  conductor,  nor  any  attempt  to  at- 
tack him  with  a  knife  or  in  any  other  man- 
ner. 'He  claimed  that  he  was  using  bis  knife 
to  cut  a  chew  from  a  plug  of  tobacco  which 
he  held  in  bis  band.  The  jury  have  specially 
found,  upon  conflicting  evidence,  that,  while 
Henry  xised  some  profane  language  on  the 
train,  he  was  not  drunk  or  boisterous;   that 
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he  made  no  threats  of  doing  personal  injury 
or  violence  to  the  conductor  upon  either  of 
the  cars  on  which  he  rode.  There  was  a  fur- 
ther finding  that  the  brakeman  struck  Henry 
twice  after  he  had  dropped  the  knife. 

According  to  the  testimony  which  was  ac- 
cepted by  the  jury,  the  action  of  the  brake- 
man  in  assaulting  Henry  was  a  gross  Tlola- 
tlon  of  the  duty  of  the  railroad  company  to- 
wards a  passenger.  As  the  relation  of  car- 
rier and  passenger  existed,  he  was  entitled  to 
the  highest  degree  of  care  and  protection 
against  violence  or  interference  by  others  so 
long  as  he  conducted  himself  in  a  pr<^>er 
manner.  If,  through  the  negligence  of  the 
company  In  affording  him  the  care  and  pro- 
tection to  which  he  was  entitled,  the  passen- 
ger had  suffered  an  injury,  the  company 
would  be  liable;  and  certainly  the  liability  is 
no  less  where  the  Injury  is  intentionally  in- 
flicted by  an  employ^  of  the  company  who 
was  required  to  exercise  care  and  protection 
towards  the  passenger.  It  is  true,  if  Henry 
was  drunk  and  disorderly,  and  his  conduct 
such  as  to  render  his  presence  oftensive  or 
dangerous,  they  would  have  been  Justified  in 
excluding  him  from  the  train;  and  it  is  also 
true,  as  contended  by  the  company,  that  the 
brakeman  and  conductor  might  repress  acts 
of  violence  on  his  part,  and  under  certain  cir- 
cumstances defend  themselves  or  repel  a 
threatened  attack.  The  finding  of  the  Jury, 
however,  makes  the  brakeman  the  aggressor, 
and  his  attack  upon  the  passenger  unjustifia- 
ble. Stewart  v.  Railroad  Co.,  00  N.  Y.  588; 
Ray,  Neg.  Imp.  Dut.  §§  IOC,  107. 

It  is  next  contended  that  the  company  is 
not  liable  for  the  illegal  arrest  and  false  im- 
prisonment of  Henry.  The  arrest  was  made 
without  a  warrant,  and  the  imprisonment 
continued  for  about  12  hours  in  the  county 
Jail  of  Franklin  county.  It  occurred  about 
one-lialf  an  hour  after  the  termination  of  the 
difficulty  on  the  train,  at  a  time  when  Henry 
was  quiet  and  orderly.  When  the  train 
reached  Ottawa,  the  conductor  reported  the 
occurrence  of  the  difficulty  to  a  superintend- 
ent, who  advised  that  Henry  should  be  taken 
from  the  train.  The  conductor  inquired  for 
an  otticer,  and,  when  one  was  found,  they 
went  together  into  the  train,  where  the  con- 
ductor pointed  out  Henry,  who  was  at  once 
arrested  by  the  officer,  and  taken  to  prison. 
Under  these  circumstances,  there  can  be  but 
little  doubt  that  the  conductor  procured  the 
false  arrest  to  be  made  while  in  the  line  of 
his  employment,  and  at  a  time  when  the  re- 
lation of  passenger  and  carrier  existed  be- 
tween the. company  and  Henry.  It  is  well 
settled  that  when  one  in  charge  of  a  train, 
and  engaged  in  the  business  which  has  been 
intrusted  to  him  by  the  company,  causes  the 
arrest  of  a  passenger,  the  company  for  which 
lie  is  acting  cannot  escape  liability.  Accord- 
ing to  the  testimony  which  the  Jury  believed, 
Henry  was  arrested  at  midnight,  when  he 
was  quietly  seated  in  a  car;  and,  without 
process  or  any  information  as  to  the  cause  of 


his  arrest,  he  was  hurried  from  the  train, 
and  placed  in  Jail,  where  be  was  searched, 
and  shut  up  until  about  noon  the  next  day. 
.The  action  of  the  conductor,  who  must  be 
held  to  Iiave  been  acting  for  the  company, 
was  clearly  a  breach  of  the  contract  between 
the  carrier  and  the  passenger,  which  required 
that  Henry  should  be  carried  In  safety  to  his 
destination,  and  protected  from  interference 
by  strangers  or  against  the  misconduct  of  the 
company's  servants.  Where  the  relation  of 
carrier  and  passenger  exists,  it  is  held  that 
no  matter  what  the  motive  is  which  causes  a 
servant  of  the  carrier  to  commit  an  unlawful 
act,  or  to  wrongfully  inflict  an  injury  upon  a 
passenger,  the  carrier  Is  responsible  for  the 
act  and  its  natural  and  legitimate  conse- 
quences. Dwlnelie  v.  Railroad  Co.,  120  N.  Y. 
122,  24  N.  E.  319;  Hamel  v.  Ferry  Co. 
(Sup.)  6  N.  Y.  Supp.  102;  Palmer!  v.  Railroad 
Co.  (N.  T.)  30  N.  E.  1001:  GlUingham  v. 
Railroad  Co.,  35  W.  Va.  588,  14  S.  E.  243; 
Ray,  Neg.  Imp.  Dut  i  109. 

There  is  some  testimony  tending  to  show 
that  the  officer  who  made  the  arrest  was  em- 
ployed by  and  received  compensation  from 
the  railroad  company.  Some  testimony  ot  an 
objectionable  nature  in  regard  to  his  authori- 
ty, as  well  as  in  regard  to  the  authority  of 
the  superintendent,  was  received;  but  in  view 
of  the  conclusion  that  has  been  reached,  that 
the  conductor,  acting  in  the  line  of  his  em- 
ployment, caused  the  arrest  to  be  made,  the 
objectionable  testimony  with  respect  to  the 
authority  of  the  police  officer  and  of  the  su- 
perintendent becomes  immaterial.  The  final 
complaint  is  that  the  damnges  awarded  by 
the  Jury  are  excessive,  but  the  view  which 
the  Jury  has  taken  of  the  facts  would  Justify 
the  allowance  of  punitive  damages  against 
the  company,  and,  locking  at  all  the  circum- 
stances of  the  case,  we  cannot  say  that  the 
award  of  $3,000  is  so  excessive  as  to  indicate 
passion  or  prejudice  in  the  Jury,  or  Justify 
the  court  in  disturbing  the  verdict.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


(55  Kan.  7U) 
STATE  V.  OLIVER. 
(Supreme  Court  of  Kansas.     Oct.  5,  185K).) 
Ambndmbst  op  Information  —  Rrfii.in'o  —  Dis- 
placement OP  Kails— EviDENOB  op 
Defesdast. 

1.  Where  an  information  charging  an  of- 
fense as  being  committed  on  the  day  after  it  is 
filed  is  afterwards  amended,  by  leave  of  the 
court,  again  verified,  and  refiled  on  a  day  8nl>- 
sequent  to  that  on  which  the  olfense  is  alleged 
to  have  been  committed,  the  defect  in  stating 
the  date  of  the  offense  becomes  immaterial. 

2.  An  information  charging  the  removal 
and  displncement  of  rails  on  a  railroad  track, 
under  section  103  of  the  act  regulating  crimes 
and  punishments,  which  states  the  offense  sub- 
stantially in  the  language  of  the  statute,  and 
charf^es  the  act  to  have  been  done  with  ioteot 
to  injure  the  company,  and  to  kill  and  wound 
its  passengers  and  employes,  is  saflicient. 

3.  The  statements  of  a  defendant  made  no 
the  witness  stand  at  a  former  trial  are  admis- 
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sible  against  him,  and  their  falsity  majr  be 
Bhown  by  other  witnesses;  and,  thoujrh  it  is' 
competent  for  him  to  show  that  his  former  tes- 
timony was  different  from  that  stated  by  the 
plaintiff's  witnesses,  he  cannot  use  such  former 
testimony  for  any  other  purpose  than  to  show 
what  he  did,  in  fact,  then  testify. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Beuo  county; 
F.  li.  Martin,  Judge. 

O.  W.  Oliver  was  convicted  of  train  wreck- 
ing, and  appeals.    Affirmed. 

Davidson  &  WlUIams,  for  appellant  F.  B. 
Dawes,  Atty.  Gen.,  and  L.  H.  Fall,  for  tbe 
State. 

Alil/EN,  J.  The  information,  omitting  the 
formal  parts.  Is  as  follows:  "Tbat  on  tlie 
20th  day  of  Septemb»,  A.  D.  1894,  in  said 
county  of  Reno  and  state  of  Kansas,  oneO.  W. 
Oliver  did  then  and  there,  unlawfully,  feloni- 
ously, and  willfully,  remove,  displace,  and 
injure  certain  rails  on  the  track  of  the  At- 
chison, Topeka  and  Santa  F6  Railroad  Com- 
pany, and  then  and  there  being  operated  by 
said  Santa  F6  Railroad  Company,  a  corpora- 
tion duly  organized  under  and  by  virtue  of 
the  laws  of  the  state  of  Kansas,  through  and 
by  its  receivers,  by  removing  from  fish 
plates,  and  drawing  spikes  from  both  sides 
of  rails,  and  prying  rails  out  of  line,  with 
the  intent  and  for  the  purpose  of  derailing 
and  wrecking  the  trams  of  said  raUroad  com- 
pany, and  injuring  it,  and  for  tbe  purpose 
of  and  with  the  intent  to  kill  and  wound 
its  passengers  and  employes."  The  informa- 
tlon  in  this  form  was  filed  on  ttie  19th  of 
September,  1894.  Afterwards,  by  leave  of 
the  court,  it  was  amended  by  inserting  the 
word  "bolts"  between  the  words  "removing" 
and  "from."  It  was  then  reverifled  and  re- 
flled  on  the  4th  day  of  January,  1895.  A 
motion  to  quash  the  Information  was  made 
before  the  amendment,  and  renewed  after- 
wards; on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  an  oftense  under 
the  laws  of  the  state.  It  will  be  noticed  that 
the  offonse  Is  alleged  to  have  been  committed 
on  the  20th  day  of  September,  1894,  while  the 
original  informatlou  was  filed  on  the  19th 
day  of  the  same  month.  It  is  urged  that  the 
charge  as  originally  made  was  an  Impossibil- 
ity, because  the  offense  was  alleged  as  com- 
mitted in  the  future.  Authorities  are  cited 
to  sustain  the  proposition  that  such  a  charge 
is  bad,  and  that  a  conviction  under  it  cannot 
lie  upheld.  On  the  other  hand,  it  is  said 
that  the  date  alleged  Is  clearly  a  mere  cleri- 
cal error,  which  may  be  disregarded. 

We  do  not  think  that  the  record  presents 
the  question  fairly.  The  defendant  was  tried 
on  the  amended  information.  That  amended 
information  was  filed  in  January,  ISOo,  long 
after  the  day  on  which  the  ofCense  is  alleged 
to  have  been  committed.  It  is  urged  that  this 
refiling  was  without  the  consent  of  the  court, 
but  wo  think  permission  to  amend  the  In- 
formation carried  with  It  necessarily  permis- 
sion to  file  It.    It  was  necessary  that  the  in- 


formation as  amended  should  be  verified,  and 
the  practice  of  reffiing  after  amendment  and 
verification  seems  to  be  a  proper  one. 

Further  objections  are  made  to  tbe  form  of 
tbe  information,  because  It  cliarges  that  the 
offense  was  committed  with  the  Intent  to 
injure  the  company,  and  its  passengers  and 
employes,  while  the  section  of  the  statute 
(Gen.  St.  c.  31,  f  103)  under  which  the  infor- 
mation was  drawn  defines  an  offense  against 
property  only;  that  the  information  cliarges 
the  removal  and  displacement  of  rails  "on" 
tbe  track,  when  the  statute  says  It  tnust  be 
"of"  a  railroad;  and  that  the' information  Is 
deficient  in  falling  to  state  the  kind  of  rait 
that  was  displaced,  and  the  material  of  which 
it  was  made.  The  Information  charges  the  of- 
fense substantially  in  the  language  of  the 
statute;  and  while  the  word  "on"  may  be 
open  to  criticism,  and  is  not  the  most  apt 
that  could  be  chosen,  the  information  very 
clearly  charges  the  displacement  of  a  rail 
which  formed  a  part  of  the  track  used  by  the 
railroad  company,  and  the  material  of  which 
that  rail  Is  made  Is  un)mi>ortaut,  for  the  Eitat- 
ute  includes  "any  Iron,  wooden,  or  other 
rail."  We  perceive  no  objection  to  the  aver- 
ment that  the  act  was  done  with  Intent  to  in- 
jure the  company,  and  to  kill  and  wound  its 
passengers  and  employfis.  These  would  be 
tbe  natural  and  probable  consequences  of 
the  act  charged,  and  tbe  purpose  of  the  stat- 
ute is  not  merely  to  protect  the  property  of 
the  company,  but  the  lives  and  limbs  of  em- 
ployes and  passengers  traveling  on  the 
road.  The  information  fairly  apprised  the 
defendant  of  the  specific  charge  made  against 
him,  and  there  is  nothing  substantial  in  the 
criticisms  made  on  its  form. 

Error  is  claimed  in  permitting  the  witness 
Moore  to  state  what  the  testimony  of  the  de- 
fendant was  on  the  former  trial  of  the  case, 
and  then  contradicting  these  statements  by' 
other  witnesses.  It  is  conceded  that  admis- 
sions made  by  tbe  defendant  might  be  used 
against  him,  but  it  is  claimed  that  the  pur- 
pose of  this  evidence  was  to  show  that  the 
defendant  had  sworn  falsely  on  the  former 
trial;  that,  for  the  purpose  of  obtaining  an 
acquittal  on  that  trial,  he  had  concocted  and 
testified  to  a  story  which  was  untrue.  It  is 
always  competent  to  show  the  'statements 
and  claims  made  by  a  person  charged  with 
crime  with  reference  thereto,  and  to  show 
tbat  such  statements  are  false.  The  fact 
that  a  defendant  in  a  criminal  case  resorts 
to  falsehood  is  a  circumstance  which  may, 
In  connection  with  other  facts  in  the  case, 
tend  to  prove  guilt.  . 

The  tenth  instruction,  with  reference  to  the 
defense  of  an  alibi.  Is  substantially  the  same 
as  that  given  in  the  case  of  State  v.  Price, 
05  Kan.  — ,  40  Pac.  1001,  wblch  was  held 
good  by  this  court. 

The  defendant  offered  In  evidence  a  tran- 
script of  his  testimony  taken  on  the  former 
trial.  The  court  Instructed  the  jury  that  this 
evidence  was  admitted,  and  to  be  considered. 
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only  tor  1;he  parpora  of  Impeaching  or  rebut- 
ting the  evidence  of  the  witness,  wbo  un- 
dertook to  detail  bis  evidence  at  a  former 
trlaL  This  tnstmctlon  was  proper.  Tbe  de- 
fendant bad  a  right  to  show  Just  what  bis 
former  testimony  was,  and  to  correct  any 
misstatements  made  by  tbe  plaintiff's  wit- 
nesses; but  tbe  statements  made  by  him  at 
.the  former  trial  were  not  competent  evidence 
In  bis  behalf,  for  other  purposes.  If  be  de- 
sired to  testify  on  this  trial,  be  bad  a  right  to 
do  so;  but  be  conld  not  make  testimony  for 
himself  by  the  Introduction  of  statements 
made  at  anotSer  time,  whether  nnder  oath  or 
'  not  The  judgment  is  affirmed.  All  the  Jns- 
tlcea  concutring. 


(S6  Kan.  CM) 


In  re  JAHM. 


(Supreme  Comt  of  Kansas.     Oct.  B,  1895.) 
IxToxiaATino  Iiiquoks — REOUI.ATIXO  Sale — Cos- 

STITDTIONAL  LaW — RiOHT  OT  APPBAI. — TsiAL 
BT  JURT— BAII/— HaBBAS  Ck>UPD8. 

1.  An  ordinance  of  a  dty  of  the  (bird  class, 
regnlatlDg  the  sale  of  "malt,  hop  tea  tonic,  gin- 
ger ale,  cider,  or  any  other  dnnlc  of  like  na- 
ture" by  prohibiting  the  sale  thereof  in  leas 
qnantltiea  than  one  gallon,  and  forbidding  the 
drinking  of  the  same  at  the  place  of  sale,  la  a 
valid  police  regulation.  Monroe  v.  City  of 
Lawrence,  24  Pac.  1113,  44  Kan.  607,  followed. 

2.  An  ordinance  of  a  dty  of  the  third  class, 
prohibiting  the  unlawful  sale  of  intoxicating 
liquors,  and  the  keeping  of  any  place  for  car- 
rying on  sales  of  the  same,  Is  valid,  notwith- 
standing the  penal  Uws  of  the  state  cover  the 
same  subject 

8.  A  prosecution  In  tbe  police  court  under 
an  ordinance  prohibiting  the  unlawful  sale  of 
Intoxicating  Uquura  and  the  keeping  of  any 
place  for  conducting  sales  of  the  same,  is  crim- 
inal in  Its  nature:  and  that  clause  of  paragrraph 
1010.  Oen.  St.  18S8,  requiring  tbe  recognizance 
on  an  appeal  in  audi  case  to  be  conditioned  "for 
the  payment  of  such  fine  and  costs  as  shall  be 
Imposed"  on  the  appellant  if  the  case  shall  be 
determined  against  him,  is  an  unreasonable  re- 
striction on  the  right  of  appeal,  and  in  conflict 
with  the  constitutional  guaranty  that  "tbe  right 
of  trial  by  jury  shall  be  inviolate."  BlU  of 
BlghU,_j  6. 

4.  The  Inability  of  a  person  charged  with 
an  offense  to  irive  bail  by  reason  of  poverty  is 
no  ground  for  bis  discharge  on  habeas  corpus. 
(Syllabus  by  the  Court) 

Application  by  John  Z.  Jatan  toe  discharge 
on  habeas  corpua    Application  denied. 

Geo.  D.  Al>el  and  David  Ritchie,  for  peti- 
tioner. O.  M.  Weeks  and  O.  B.  Daughters, 
for  reBi>ondent 

MARTIN,  O.  3.  The  petitioner  was  con- 
victed In  tbe  police  conrt  of  the  city  of  Lin- 
coln Onter  upon  three  counts  for  violation 
ot  Ordinance  No.  139,  and  upon  two  counts 
for  violation  of  Ordinance  No.  113  of  said 
dty,  which  Is  of  tbe  third  class.  Ordinance 
No.  139  makes  It  unlawful  for  any  person 
to  barter,  sell,  or  give  away  any  malt,  bop 
tea  tonic,  ginger  ale,  dder,  or  other  drink 
of  like  nature  In  less  qoantlties  than  one 
gallon,  or  to  permit  or  allow  the  same  to  be 
drank  at  any  store  or  other  place  of  sale. 
Ordinance  No.  113  declares  It  unlawful  for 


any  person  other  tban  a  flmggM  Imvlng  » 
permit,  to  sell  or  barter  any  Intozlcating  Ilq- 
uora.  The  petitioner  denied  the  right  of  tbe- 
court  to  try  him  under  either  ordinance, 
claiming  that  both  are  invalid;  but  this  con- 
tention was  overruled.  He  next  demanded 
a  trial  by  Jury,  but  this  was  refused.  He- 
was  then  tried  by  the  court,  and  found 
guilty  upon  each  count,  and  was  adjudged 
to  pay  fines  amounting  to  $200,  besides  1^.40 
costs,  and  he  was  committed  to  Jail  until  tbo- 
fine  and  costs  should  be  paid.  The  court 
fixed  the  appeal  bond  at  (500.  Afterwarda 
tbe  petitioner  made  a  showing  to  the  conrt 
of  his  Inability  to  give  an  appeal  bond,  and 
he  asked  to  be  discharged  from  Imprison- 
ment, but  this  was  refused. 

L  Tbe  petitioner  claims  that  aaid  Ordi- 
nance No.  138  is  void,  but  In  Monroe  v.  <^ty 
of  Lawrence,  44  Kan.  607,  24  Pac.  1113,  thia 
court  decided  that  an  ordinance  of  the  city 
of  Lawrence  of  tbe  same  general  nature  waa- 
valld.  nie  reasoning  In  that  case  Is  applica- 
ble here,  and  we  consider  It  controlling. 

2.  The  petitioner  further  contends  that 
said  Ordinance  No.  113  Is  invalid  on  the- 
ground  that  tbe  sale  of  Intoxicating  liquors 
Is  regulated  by  tbe  laws  of  the  state,  and 
any  unlawful  pale  thereof,  or  tbe  keeping  of 
any  place  for  carrying  on  such  sales,  is  pun- 
ishable under  said  laws,  and  not  under  dty 
ordinances  covering  tbe  same  subject  If 
this  question  were  new,  we  might  think  tbe 
position  of  counsel  for  petitioner  a  strong^ 
one,  but  under  tbe  old  dramshop  act,  as  well 
as  the  prohibitory  amendment  and  the  lawa 
made  In  pursuance  thereof,  it  has  been  held 
that  the  state  may  confer  upon  municipali- 
ties the  right  to  punish.  In  pursuance  of 
their  ordinances.  Illegal  sales  of  IntoxicatlnK' 
liquors,  or  tbe  keeping  of  any  place  for  con- 
ducting such  business  within  thdr  Umita. 
City  of  Emporia  v.  Volmer,  12  Kan.  633; 
City  of  Sallna  t.  Seltz,  16  Kan.  143;  State  t. 
Young,  17  Kan.  414;  Franklin  v.  Westfall. 
27  I^n.  614;  CHty  of  Topeka  v.  Myers,  34 
Kan.  600,  8  Pac.  726;  JuncUon  City  v.  Keeffe» 
40  Kan.  275,  279,  280,  19  Pac.  735.  And 
many  decisions  In  other  states  are  In  accord 
with  the  foregoing.  Tested  by  these  au- 
thorities, we  think  that  Ordinance  No.  lift 
Is  valid. 

&  Tbe  next  claim  of  tbe  petitioner  Is  that 
be  was  entitled  to  a  jury  In  tbe  police  court, 
especially  upon  the  charges  under  Ordlnanc» 
No.  113  for  unlawfully  selling  Intozlcattnc 
ICquors  and  keeping  a  place  where  auch  Uq- 
uofs  were  unlawfully  sold.  A  distinction 
has  always  been  taken  between  offenses 
against  mere  municipal  regulations  and  thoaa 
which  are  made  penal .  by  tbe  laws  of  tbe 
state  because  of  thdr  supposed  evil  cons»-' 
quences  to  society;  the  courts  holding  that 
tbe  former  might  be  punished  summarily  by 
proceedings  in  the  municipal  court,  while  as 
to  the  latter  tbe  defendant  Is  entitled  to  a 
trial  by  jury.  In  Neltzel  v.  City  of  Concor- 
dia, 14  Kan.  446,  this  court  held  that  a  prose- 
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cutlon  In  tbe  police  court  for  selling  liquor 
without  a  license  contrary  to  the  ordinance 
of  the  city  was  criminal  In  its  nature,  and 
after  a  trial  on  appeal  by  the  district  court 
conld  only  be  brought  here  by  appeal.  The 
complaint  against  the  petitioner  for  the  sale 
of  intoxicating  liquors  must,  we  think,  be 
treated  as  criminal  in  its  character,  and  un- 
der section  5  of  the  bill  of  rights,  declaring 
that  "the  right  of.  trial  by  Jury  shall  be  In- 
violate," he  is  entitled  to  a  trial  by  jary. 
But  it  was  long  ago  settled  by  this  court  that 
where  a  statute  authorizes  a  trial  before  a 
municipal  court  without  a  Jury  for  a  viola- 
tion of  a  city  ordinance,  and  at  the  same 
time  secures  to  the  defendant  an  appeal 
therefrom,  clogged  by  no  unreasonable  re- 
strictions, to  an  appellate  court,  in  which  he 
has  a  right  to  a  trial  by  jury,  such  summary 
proceeding  is  not  in  conflict  with  said  sec- 
tion 5  of  the  bill  of  rights.  City  of  Emporia 
V.  Volmer,  12  Kan.  622;  In  re  Rolfs,  30  Kan. 
758,  1  Fac.  523.  And  this  position  has  been 
established  by  other  courts,  although  tbe  su- 
preme coiut  of  the  United  States  takes  a 
different  view  of  the  subject,  under  a  some- 
what similar  provision  of  the  federal  consti- 
tution. 1  Dill.  Mun.  Corp.  (4th  Kd.)  S  439 
(original  section  367),  and  cases  cited.  Tbe 
petitioner  claims,  however,  that  be  Is  not 
allowed  an  appeal  "clogged  by  no  unreason- 
able restrictions,"  because,  under  paragraph 
1010,  Gen.  St  1889,  he  cannot  appeal  without 
ent^ng  into  recognizance  with  good  and 
sufficient  surety  conditioned  for  his  personal 
appearance  before  tlie  district  court  on  the 
flrst  day  of  the  next  term,  "and  for  the  pay- 
ment of  such  fine  and  costs  as  shall  be  im- 
posed on  him  If  the  case  shall  be  determined 
against  the  appellant."  In  Mclnemey  v. 
City  of  Denver,  17  Colo.  302,  29  Pac.  516,  it 
was  held  that  such  a  provision  as  the  forego- 
ing, coupled  with  a  further  condition  that 
the  defendant  must  pay  all  costs  accrued  in 
the  police  court  before  the  appeal  should  be 
perfected,  constituted  unreasonable  restric- 
tions upon  the  right  of  appeal,  and  we  think 
it  unreasonable  to  impose  the  condition  for 
the  payment  of  the  fine  and  costs  If  the 
case  should  be  determined  against  the  appel- 
lant, and  that  the  recognizance  should  pro- 
vide for  nothing  more  than  the  appearance 
of  the  appellant  before  the  district  court  of 
the  county  on  the  flrst  day  of  the  next  term 
thereof,  which,  of  course,  implies  that  he  will 
remain  until  his  case  is  called  and  disposed 
of.  Almost  any  man  can  obtain  security  for 
his  appearance  In  a  case  where  he  is  char- 
ged only  with  a  misdemeanor,  but  it  is  very 
different  when  a  neighbor  Is  asked  to  be- 
come security  for  the  payment  of  a  fine,  even 
upon  a  contingency,  after  It  has  been  once 
imposed.  We  think  that  the  provision  in 
said  paragraph  1010  for  the  payment  of  such 
fine  and  costs  as  shall  be  Imposed  is  incon- 
sistent with  the  constitutional  guaranty  that 
the  right  of  trial  by  Jury  shall  be  Inviolate, 
and  therefore  we  hold  this  clause  of  said 


paragraph  to  be  Inoperative  and  void.  If  the 
petitioner  bad  tendered  a  recognizance  with 
good  and  sufficient  surety  for  his  appearance, 
we  think  it  would  have  been  the  duty  of  the 
IK^ice  Judge  to  have  accepted  and  approved 
the  same. 

4.  The  i)etltloner  claims  that  he  was  un- 
able to  give  any  security  by  reason  of  his 
I>overty,  and  urges  that  he  should  be  dis- 
charged for  this  reason,  but  he  does  not  cite 
any  authority  in  support  of  this  proposition, 
and  we  know  of  none.  Such  a  doctrine  i» 
too  dangerous  to  be  entertained.  The  order 
of  the  court  is  that  the  petitioner  be  re- 
manded to  the  custody  of  the  respondent, 
but  on  entering  into  recognizance  in  the  sunr 
of  $500  within  10  days,  with  good  and  suffi- 
cient security,  to  be  approved  by  the  police 
Judge,  conditioned  for  the  personal  appear- 
ance of  the  appellant  before  the  district  court 
of  the  county  on  the  first  day  of  the  next 
term  thereof,  he  will  be  discharged  from  im- 
prisonment   All  the  justices  concurring. 


(56  Kan.  7a5> 
In  re  TUTT. 
(Supreme  Court  of  Kansas.     Oct  5.  1895.) 

COSJSTITDTIONAL  LaW— TlTLE  OF  ACT— CrUBL  ASD 

Uncsual  Punibhmbnt— SiNTBSce— Bdkoijibt. 

1.  Section  3  of  chapter  121  of  tbe  Laws  of 
1871  is  oonstitutiunal  and  valid. 

2.  Where  a  defendant  was  charged  with 
burglary  in  a  freight  car,  under  section  1  of 
chapter  121  of  the  Laws  of  1871,  and  also  with 
larceny  under  section  3  of  said  act,  and  found 
guilty  of  burglary  and  larceny  as  charged  in  the 
information,  and  the  value  of  the  property 
stolen  is  found  to  have  been  six  dollars,  held, 
that  a  sentence,  based  on  such  verdict  to  con- 
finement in  the  penitentiary  at  hard  labor  for 
five  years,  is  not  void;  that,  while  the  conric- 
tion  for  btirglary  is  a  nullity,  the  conviction  of 
larceny,  under  section  3,  is  sufiScient  to  support 
the  sentence  imposed. 

(Syllabus  by  the  Conrt) 

Application  by  Robert  Tutt  for  a  writ  of 
habeas  corpus.     Application  denied. 

F.  M.  McHale,  for  petitioner.  P.  B. 
Dawes,  Atty.  Gen.,  A.  C.  Mitchell,  and  S.  D. 
Bishop,  for  defendant 

ALLEN,  J.  The  petitioner  Is  confined  in 
the  state  penitentiary  under  a  sentence  of  the 
district  court  of  Douglass  county.  He  was 
charged  with  burglary  in  a  freight  car,  and 
with  having  stolen  therein  a  crate  of  to- 
bacco cutters.  After  the  trial  of  the  case,, 
the  jury  rendered  a  verdict  as  follows:  "We, 
the  Jury  in  the  above-entitled  action,  find 
the  defendant  Robert  Tutt,  guilty  of  bur- 
glary In  the  second  degree,  as  charged  in 
the  information,  and  larceny  as  charged  in 
the  information;  and  we  find  the  value  of 
property  stolen  to  be  sir  dollars."  On  this 
verdict  the  petitioner  was  sentenced  to  con- 
finement in  the  penitentiary  for  five  years. 
It  is  claimed  on  his  behalf  that  the  Judgment 
is  void,  for  the  reason  that  chapter  121 
of  the  Laws  of  1871,  entitled  "An  act  pre- 
scribing the  pimishment  for  certain  offenses 
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against  railroad  property,  and  in  railroad 
cars  and  buildings,"  Is  unconstitutional- 
First  Because  the  act  contains  more  than 
one  subject  The  act  does  not  include  any- 
thing more  than  crimes  and  punishments, 
and  is  not  open  to  this  objection.  Second. 
Because  section  3  provides  a  cruel  and  un- 
usual punishment  for  the  offense  of  larceny. 
This  section  reads:  "If  any  larceny  be  com- 
mitted in  any  railway  depot,  station  house, 
telegraph  office,  passenger  coach,  baggage, 
express  or  freight  car,  or  any  caboose  on 
any  railway  in  this  state,  the  offender  may 
be  punished  by  confinement  and  hard  labor 
not  exceeding  seven  years."  While  the  pun- 
•  Ishment  prescribed  is  severe.  It  Is  of  the  kind 
usually  inflicted  on  offenders.  This  is  not 
the  only  case  In  which  larceny  of  property 
of  the  value  of  less  than  $20  is  made  ptmisb- 
able  by  statute  by  confinement  in  the  peni- 
tentiary. The  same  punishment  is  prescrib- 
ed for  larceny  in  a  dwelling  house,  boat,  or 
vessel,  or  from  the  person  in  the  nighttime. 
The  third  objection  made  is  that  the  law 
does  not  have  a  uniform  oi)eration  through- 
out the  state.  The  argument  is  that  tobacco 
cutters  stolen  from  a  car  are  no  more  valua- 
ble and  the  offense  can  be  no  greater  than 
when  they  are  stolen  from  a  store  or  any 
other  place.  The  legislature  has  deemed  the 
place  where  and  the  circumstances  under 
which  a  larceny  is  committed  of  importance. 
The  law  applies  uniformly  throughout  the 
state  to  all  offenses  committed  under  like 
circumstances,  and  is  therefore  not  open  to 
this  objection.  Aside  from  the  question  of 
the  constitutionality  of  the  law,  it  is  claimed 
that  the  sentence  is  void,  because  this  court. 
In  the  case  of  State  v.  Guinney,  40  Pac. 
92G,  held  sections  1  and  2  of  chapter  121  of 
the  Laws  of  1871  unconstitutional;  that  the 
conviction  of  burglary  therefore  falls,  because 
there  is  no  valid  law  to  support  it;  that 
the  Jury,  by  finding  the  value  of  the  proper- 
ty at  six  dollars,  have  rendered  a  verdict  of 
guilty  of  petit  larceny  only;  and  that,  un- 
der such  a  verdict  the  defendant  could  not 
be  punished  by  confinement  in  the  peniten- 
tiary. But  the  verdict  finds  the  defendant 
guilty  of  larceny  as  charged  in  the  informa- 
tion, and  the  larceny  charged  in  the  informa- 
tion is  larceny  in  a  freight  car.  A  fair  inter- 
pretation of  the  verdict  Is  that  the  larceny 
was  committed  In  a  car,  and  that  the  value 
of  the  property  there  stolen  was  six  dollars. 
This  alone  might  subject  the  defendant,  un- 
der the  statute,  to  a  sentence  for  seven  years. 
That  imposed  by  the  court  being  but  for  five 
years,  is  within  the  limit  authorized  by  law 
for  the  larceny.  In  this  proceeding  we  can- 
not consider  any  mere  question  of  error  in 
the  manner  of  rendering  judgment  The  sole 
question  is  whether  the  court  had  the  power 
to  render  the  Judgment  it  did  on  the  verdict, 
and  this  question  must  be  answered  againsf 
the  petitioner.  His  application  for  a  dis- 
charge will  be  denied.  All  the  justices  con- 
curring. 


(53  Kan.  724) 
In  re  PBTOR. 
(Supreme  Conrt"  of  Kansas.     Oct.  5,  1895.) 

POWEKS  OF  CiTT— ReQULATIJIO  PrICE  OP  Gi8. 

In  1886,  lola,  a  city  of  the  third  class, 
granted  to  the  lola  Gas  &  Coal  Company,  its 
successors  and  assigns,  the  right  to  lay  gas 
nioes  and  mains  in  the  streets  and  public 
grounds  for  the  purpose  of  supplying  the  city 
and  its  inhabitants  with  gas.  No  rates  were 
prescribed,  except  that  the  company  should  not 
charge  the  city  more  than  one  dollar  per  1,000 
cubic  feet  of  gas  for  lighting  the  public  build- 
ings. On  September  12,  1889,  the  company, 
with  the  absent  of  the  city,  assigned  all  its 
rights  and  interests  to  W.  S.  Pryor  and  Joseph 
Paullln,  their  heirs  and  assigns,  one  of  the  con- 
ditions being  that  said  assignees  would  furnish 
private  families  with  gas  at  a  price  not  exceed- 
ing $2.50  per  stove  per  month  and  40  cents  per 
month  per  burner  for  illuminating  purposes: 
and  for  some  years  past  said  assignees  hare 
been  furnishing  natural  gas  to  the  city  and  its 
inhabitants.  On  May  10,  1885,  the  city  enact- 
ed an  ordinance  providing,  among  other  things, 
that  it  should  be  unlawful  for  any  person,  firm, 
or  corporation  furnishing  gas  in  said  city  to 
charge  anything  in  excess  of  the  prices  therein 
fixed,  which  were  very  much  lower  than  those 
named  in  the  assignment,  and  lower  than  those 
collected  from  consumers.  Bdd,  that  said  or- 
dinance is  inoperative  and  void  as  to  said  Pryor 
&  Paullln,  their  heirs  and  assigns,  in  so  far  as 
the  same  purports  to  establish  prices  for  gas 
furnished  by  them  to  private  consumers. 
(Syllabus  by  the  Court) 

Application  by  W.  S.  Pryor  for  discharge 
on  a  habeas  corpus.    Petitioner  discharged. 

lola  is,  and  at  all  times  hereinafter  men- 
tioned was,  a  city  of  the  third  class  In  Allen 
county.  On  July  1,  1886,  an  ordinance  of 
said  city,  being  No.  268,  went  Into  effect 
purporting  to  grant  to  the  lola  Gas  &  Goal 
Company,  Its  successors  and  assigns,  the 
right  and  privilege  of  laying  and  maintain- 
ing gaa  pipes  and  mains  in  the  streets,  ave- 
nues, alleys,  parks,  and  public  grounds'of  the 
city,  for  the  purpose  of  supplying  and  con- 
veying gas  or  other  volatile  substances  for 
manufacturing,  beating,  lighting,  fuel,  do- 
mestic, and  other  purposes.  No  rates  w«v 
prescribed,  except  that  the  company  should 
not  charge  the  city  more  than  one  dollar  per 
1,000  cubic  feet  of  gas  for  lighting  the  public 
buildings.  It  was  provided  that  the  gas  and 
coal  company  should  file  its  written  accept- 
ance with  the  clerk  within  10  days,  after 
which  said  ordinance  should  become  a  con- 
tract between  the  city  and  said  gas  and  coal 
company.  Within  the  time  limited  the  com- 
pany duly  filed  its  acceptance.  It  expended 
a  considerable  sum  In  sinking  gas  wells,  lay- 
ing pipes,  etc.,  but  with  indiflerent  success, 
the  supply  of  natural  gas  not  being  adequate. 
On  September  12,  1889.  the  gas  and  coal 
company,  with  the  assent  of  the  city,  a.'- 
slgned  its  rights  and  privileges  under  .said 
ordinance  to  W.  S.  Pryor  and  Joseph  Paullin 
upon  certain  terms  and  conditions,  one  of 
which  was  that  said  assignees  should  furnish 
private  families  with  gas  at  a  rate  not  ex- 
ceeding $2.50  per  stove  per  month  and  40 
cents  per  month  per  burner  for  illuminating 
purposes.    Pryor  &  Paullln  proceeded  to  sink 
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other  t»ell8,  and  improve  and  extend  tbe 
plant,  and  at  length  obtained  an  adequate 
supply  of  natural  gas,  which  they  have  been 
furnishing  to  the  city  and  its  Inhabitants  at 
contract  rates.  On  May  10,  1895,  Ordinance 
Na  S2S  took  effect  by  publication,  the  same 
purporting  to  authorize  corporations,  firms, 
companies,  or  individuals  to  lay  and  main- 
tala  pipes  in  the  streets,  avenues,  alleys, 
lanes,  and  public  grounds  for  the  purpose  of 
supplying  said  city  and  its  Inhabitants  with 
natural  gas  for  heating  and  illuminating  pur- 
poses, and  regulating  the  manner  of  laying 
such  pipes,  the  kind  and  quality  of  same,  and 
fixing  the  maximum  rates  to  be  charged  the 
consumers  of  gas  therefor,  and  providing  pen- 
alties for  the  violation  of  the  provisions  of 
the  ordinance.  It  was  declared  unlawful  for 
any  person  to  make  collections  for  gas  fur- 
nished without  filing  a  written  acceptance  of 
the  conditions  of  the  ordinance,  and  tbe  rates 
fixed  for  gas  for  the  use  of  families  were 
very  much  lower  than  those  named  in  said 
assignment  to  Fryor  &  PaulUn,  and  lower 
than  they  had  been  collecting  from  consum- 
ers. Pryor  &  Paullin  have  never  filed  any 
written  acceptance  of  the  terms  of  the  or- 
dinance, and  they  have  no  competitor  in  the 
business  as  yet.  Complaint  was  made  before 
the  police  Judge  that  W.  S.  Pryor  had  col- 
lected from  S.  Bevington  $1.50  for  each  of  the 
months  of  June  and  July,  1895,  for  supplying 
a  No.  8  cook  stove.  In  violation  of  said  Or- 
dinance No.  S28,  which  allowed  only  |1  per 
month;  and  he  was  convicted,  and  fined  in 
tbe  sum  of  $30  and  $18  costs,  and  was  or^ 
dered  to  be  committed  to  the  city  prison  until 
tbe  fine  and  costs  should  be  paid.  He  claims 
that  such  Imprisonment  is  unlawful,  and 
asks  to  be  disdiarged  therefrom. 

Campbell  &  Hawkins  and  C.  E.  Benton,  for 
petitioner.    H.  A.  Ewing,  for  defendant 

MARTIN,  O.  3.  (after  stating  the  facts). 
The  only  question  arising  upon  the  record 
is  whether  the  city  of  lola  had  authority  to 
fix  the  rates  to  be  charged  for  natural  gas 
furnished  to  private  consumers  by  Pryor  & 
PaulUn  under  the  circumstances  above  stat- 
ed. In  this  country,  municipal  corporations 
(except  the  city  of  Washington)  are  the  crea- 
tures of  the  states  in  which  tbey  are  located. 
They  derive  their  powers  from  the  constitu- 
tion and  the  statutes.  In  Anderson  v.  City 
of  Wellington,  40  Kan,  176,  19  Pac.  719, 
this  court  said:  "The  power  to  pass  a  city 
ordinance  must  be  vested  in  the  governing 
body  of  the  city  by  the  legislature  in  ex- 
press terms,  or  tie  necessiirily  or  fairly  im- 
plied in  and  incident  to  the  powers  expressly 
granted,  and  must  lx>  essential  to  the  declar- 
ed purposes  of  tbe  corporation;  not  simply 
convenient,  but  indispensable.  *  *  •  Any 
fair  and  reasonable  doubt  concerning  the  ex- 
istence of  the  power  is  resolved  b.y  the  courts 
against  tbe  corporation,  and  the  power  is  de>- 


nied."  See,  also,  1  DO!.  Mnn.  Corp.  (4th  Ed.) 
S  89.  The  act  providing  for  the  organization 
and  government  of  cities  of  the  third  class 
contains  no  express  grant  or  power  to  fix 
or  regulate  the  prices  of  gas,  water,  or  any 
other  article  of  necessity  w  luxury.  General 
authority  is  given  to  enact  ordinances  for 
tbe  good  government  and  welfare  of  the 
city  (Oen.  St.  1889,  pars.  958,  991),  and  such 
cities  may  provide  for  and  regulate  the  light- 
ing ot  streets,  and  they  have  power  to  make 
contracts  with  any  person,  company,  or  as- 
sociation to  erect  gas  works,  with  the  priv- 
ilege of  furnishing  gas  to  light  the  streets, 
lanes,  and  alleys  of  tbe  city  for  any  length 
of  time  not  exceeding  21  years  (Id.  par.  984). 
Tbe  respondent  relies  principally  upon  a  sec- 
tion of  the  corporation  law  of  1868  relating 
to  gas  and  water  corporations,  and  publish- 
ed as  paragraph  1401,  Gen.  St  1889,  which 
reads  as  follows: '  "Any  gas  or  water  cor- 
poration shall  have  full  power  to  manufac- 
ture and  sell  and  to  furnish  such  quantities 
of  gas  or  water  as  may  be  required  by  the 
city,  town  or  village  where  located,  for  pub- 
lic or  private  buildings  or  for  other  pur- 
poses; and  snch  corporations  shall  have  pow- 
er to  lay  pipes,  mains  and  conductors  for 
conducting  gas  or  water  through  the  streets, 
lanes,  alleys  and  squares  in  such  city,  town 
or  village,  with  the  consent  of  tbe  municipal 
authorities  thereof  and  under  such  regula- 
tions as  they  may  prescribe."  Certainly 
there  is  no  express  power  conferred  upon  the 
municipal  authorities  by  this  section  to  reg- 
ulate the  price  of  gas  or  water.  Whether 
they  might  as  a  conditiMi  of  their  consent, 
provide  that  gas  or  water  should  be  furnish- 
ed to  the  city  or  to  its  inhabitants  at  not  ex- 
ceeding certain  prescribed  rates,  we  need  not 
now  inquire.  Consent  was  granted  by  Ordi- 
nance No.  268  to  the  lola  Gas  &  Coal  Com- 
pany, its  successors  and  assigns,  without  an- 
nexing any  condititn  as  to  rates,  except  that 
no  more  than  one  dollar  i)er  1,000  cubic  feet 
of  gas  should  be  charged  for  lighting  the 
public  buildings.  In  certain  cases  the  state 
may  fix  and  regulate  tbe  prices  of  commodi* 
ties  and  the  compensation  for  services,  but 
this  is  a  sovereign  power,  which  may  not  be 
delegated  to  cities  or  subordinate  subdivi- 
sions of  the  state,  except  in  express  terms, 
or  by  necessary  implication.  No  such  power 
is  expressly  conferred  upon  cities  of  the  third 
class,  and  we  do  not  think  the  right  can  be 
Implied  from  any  express  provision,  unless 
possibly  that  in  the  grant  of  consent  to  any 
person  or  corporation  to  so  use  the  streets 
and  public  grounds  of  the  city  a  condition 
might  be  Imposed  as  to  tbe  maximum  rates 
to  be  charged.  In  Lewisvllle  Natural  Gas 
Co.  V.  State,  135  Ind.  49,  34  N.  B.  702,  it 
was  held  that  municipal  corporations  of  In- 
diana have  no  power  at  common  law  to  fix 
by  ordinance  the  price  at  which  natural  gas 
sliall  be  supplied  to  consumes,  and  that  the 
act  of  March  7.  1887,  providing  "that  the 


Digitized  by 


Google 


<)60 


PACIFIO  REPORTER.  VoL  41. 


(Kan. 


boards  of  trustees  of  towns  and  the  common 
conncU  of  cities  •  •  •  shall  have  power 
'  to  provide  by  ordinance  reasonable  regula- 
tions for  the  safe  supply,  distribution  and 
consumption  of  natural  gas  within  the  re- 
spective limits  of  such  towns  and  cities," 
does  not  confer  the  power  to  regulate  the 
price  at  which  natural  gas  shall  be  furnish- 
ed; overruling  the  case  of  City  of  RuBh- 
vUle  V.  Rushvllle  Natural  Gaa  Co.,  132  Ind. 
.575,  28  N.  E.  853.  In  the  opinion  the  court 
says:  "To  secure  the  safe  supply  and  use 
of  natural  gas  Is  one  thing,  and  to  fix  the 
price  at  which  gas  shall  be  supplied  Is  an- 
other and  a  different  thing."  In  City  of  St 
Louta  V.  Bell  Tel.  Co.,  96  Mo.  623,  10  S.  W. 
197,  it  was  held  that  neither  under  Its  au- 
thority to  regulate  the  use  of  streets,  nor 
the  power  to  license,  tax,  and  regulate  vari- 
ous professions  and  businesses,  nor  the  gen- 
eral welfare  clause  permitting  the  passage 
of  all  such  ordinances  not  Inconsistent  with 
the  provisions  of  the  charter  or  the  laws  of 
the  state  as  may  be  expedioit  in  maintain- 
ing the  peace,  good  govemmait,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,  can  the  city  of  St.  Louis  reg- 
ulate by  ordinance  the  tariff  of  charges  of  a 
telephone  company.  In  the  opinion  the  court 
says:  "We  are  at  a  loss  to  see  what  this 
power  to  regulate  the  use  of  the  streets  has 
to  do  ■^vlth  the  power  to  fix  telephone  char- 
ges. The  power  to  regulate  the  charges  for 
telephone  service  is  neither  included  in  nor 
incident  to  the  power  to  regulate  the  use 
of  streets,  and  the  ordinance  cannot  be  up- 
held on  any  such  grounds."  ,  Under  the  sec- 
tion of  our  statute  hereinbefore  fully  quoted 
a  gas  or  water  company  may  lay  its  pipes 
and  mains  through  the  streets  of  a  city  only 
with  the  consent  of  the  municip&l  authori- 
ties, and  under  such  regulations  as  they  may 
prescribe;  but  the  regulations  are  only  as  to 
the  laying  of  piped  and  mains,  and  have 
nothing  to  do  with  the  price  of  the  gas  or 
water  passing  through  the  pipes,  and  sup- 
plied to  consumers.  Counsel  for  the  respond- 
ent cite  the  leading  ease  of  Munn  v.  Illinois, 
94  U.  S.  113,  and  otl^eni  of  like  character,  to 
the  effect  that,  where  the  owner  of  property 
devotes  it  to  a  use  in  which  the  public  have 
an  interest,  he  must,  to  the  extent  of  the 
Interest  thus  acquired  by  the  public,  submit 
to  the  control  of  such  property  by  the  public 
for  the  common  good.  But  in  these  cases 
the  control  was  exercised  by  the  legislature 
either  directly  or  through  municipalities  or 
agencies  clothed  by  it  with  the  power.  In 
the  present  case  the  legislative  authority  is 
wanting.  We  must  therefore  hold  that  said 
Ordinance  No.  368  is  inoperative  and  void 
as  to  said  Pryor  &  Paullln,  their  heirs  and 
assigns,  in  so  far  as  the  same  purports  to 
establish  the  price  for  gas  furnished  by  them 
to  private  consumers.  The  petitioner  will 
be  discharged  from  custody.  All  the  Justices 
-concurring. 


(55  Kan.  700) 
In  re  KELLAM. 
(Supreme  Court  of  Kansas.     Oct.  5,  1895.) 

CONSTITDTIONAL  LaW — ARKBOT  WITHOUT  WaBBAJIT. 

The  statute  conferring  authority  upon 
the  police  officers  of  a  city  of  the  first  class  to 
mali:e  an  arrest  (Gen.  St.  1889,  par.  623),  so  far 
as  it  attempts  to  authorize  an  arrest  without  a 
warrant  for  tnisdemeanors  not  committed  in 
the  view  of  the  officer,  and  merely  upon  sds- 
picion,  is  unconstitutional  and  void. 
(Syllabus  by  the  Court) 

Joseph  S.  Keliam  applies  for  a  writ  of  ha- 
beas corpus.     Petitioner  discharged. 

Eugene  Hagan,  David  Overmyer,  and  F. 
6.  Hentig,  for  petitioner.  W.  A.  8.  Bird,  for 
respondent 

JOHNSTON,  J.  On  August  3, 1895,  Joseph 
S.  Keliam  was  arrested  by  John  M.  Wilfcer- 
son,  chief  of  police  of  the  city  of  Topeka, 
upon  a  charge  of  selling  intoxicating  UqiMMS 
in  Topeka  contrary  to  the  city  ordinances 
and  to  the  laws  of  the  state.  No  written 
complaint  was  ever  filed,  uot  was  there  any 
warrant  issued  authorizing  the  arrest,  bat 
persona  wh(Mn  the  chief  of  police  deemed  to 
be  reliable  had  informed  him  that  Keliam 
was  engaged  in  the  unlawful  sale  of  Uqnora. 
The  chief  of  police  bad  no  personal  knowl- 
edge that  an  offense  had  been  cc»nmitted, 
but  npon  information  so  received,  he  al- 
leged that  he  had  reasonable  suspicion  that 
an  offense  had  been  committed,  and  there- 
fore he  arrested  Keliam,  and  committed  lilm 
to  jail.  Keliam  thereupon  instituted  this 
proceeding,  alleging  that  an  arrest  without 
a  warrant  or  other  process,  upon  the  mere 
suspicion  of  an  officer  that  a  misdemeanor 
bad  been  committed,  is  UlegaL 

As  an  authority  and  a  Justification  for  the 
arrest  the  respondent  calls  our  attention  to 
the  following  statute,  conferring  authority 
npon  police  officers  of  cities  of  the  first 
class:  "The  city  marshal  w  any  policeman 
shall  at  all  times  have  power  to  make  or 
<xrder  an  arrest  upon  view  of  an  offense  be- 
ing committed,  or  upon  reasonable  saspicion 
that  an  offense  has  been  committed,  with  or 
without  process,  for  any  offense  against  the 
laws  of  the  state  or  of  the  ordinances  of  the 
city,  and  to  bring  the  offender  for  trial  be- 
fore the  proper  officer  of  the  city:  provided, 
that  any  person  arrested  for  any  crfTense 
without  process  shall  be  entitled,  on  demand 
before  trial,  to  have  filed  a  c<Mnplaint  on 
oath  in  writing;  and  such  person  shall  not 
at  that  time  be  tried  for  any  other  offense 
than  that  for  which  he  was  arrested  and  for 
which  the  complaint  shall  be  filed."  Qea 
St.  1889,  par.  623.  In  pursuance  of  this  stat- 
ntory  provision,  the  city  has  enacted  an  or- 
dinance which  provides  that  policemen  may 
arrest,  with  or  without  warrant  all  per8<ms 
found  in  the  act  of  violating  a  law  or  ordi- 
nance or  in  any  manner  disturbing  the  peace 
and  good  order  of  the  city  or  any  of  its  In- 
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habitants.  It  also  anthorizes  them  to  "ar- 
rest all  persona  found  under  suspicions  cir- 
cumstances, who  cannot  give  a  good  account 
of  themselves."  The  statute  quoted  certain- 
ly purports  to  give  police  officers  power  to 
make  arrests,  without  warrants  or  other  pro- 
cess, upon  the  mere  suspicion  that  misde- 
meanors have  been  committed.  But  can 
such  authority  be  constltutlonaUy  given? 
We  think  not.  The  lll)ertieB  of  the  people 
do  not  rest  upon  so  uncertain  and  insecure 
a  basis  as  the  surmise  or  conjecture  of  an 
officer  that  some  petty  offense  has  been  com- 
mitted. In  section  15  of  the  bill  of  rights  it 
is  ordained  that  "the  right  of  the  people  to 
be  secure  In  their  persons  and  property 
against  unreasonable  searches  and  seizures 
shall  be  inviolate,"  etc.  This  prpylsion  guar- 
anties protection  agaifist  unreasonable  ar- 
rests, and  when  It  was  placed  in  the  consti- 
tution, and  In  fact  ever  since  that  time,  an 
arrest  for  a  minor  offense  without  a  war- 
rant, and  not  in  the  view  of  the  officer,  was 
deemed  to  be  unroasonable  and  unlawful. 
Under  the  common  law,  arrests  without  war- 
rants were  not  permitted,  except  for  of- 
fenses committed  in  the  view  of  the  officer; 
and,  in  cases  of  felony  actually  committed, 
the  officer  might  also  arrest  without  pro- 
t-ess  upon  a  reasonable  suspicion.  The  lib- 
erty of  the  citizen  was  so  highly  regarded, 
however,  that  the  officer  arresting  the  sup- 
posed felon  without  warrant  must  have  act- 
ed in  good  faith,  and  upon  grounds  of  prbb- 
able  suspicion  that  the  person  arrested  was 
the  actual  felon.  Felonies  were  excepted  on 
account  of  the  gravity  of  such  bff^ises,  and 
because  the  public  safety  and  the  prompt 
apprehension  of  criminals  charged  with  of- 
fenses so  l>einous  seemed  to  require  that 
such  arrests  should  be  made  without  war- 
rant The  powers  of  officers  to  make  ar- 
rests have  been  extended  to  some  extent  by 
statutes,  but  It  is  generally  held  that  officers 
cannot  be  constitotionally  clothed  with  au- 
thority to  arrest  without  warrant  for  minor 
offenses  not  committed  in  th^r  presence  or 
view.  Pinkerton  v.  Verberg,  78  Mich.  673, 
44  N.  W.  579;  Boblson  v.  Miner,  68  Mich. 
549,  37  N.  W.  2;  Shanley  v.  Wells,  71  111.  78; 
Jamison  v.  Oaemett,  10  Bush,  221;  State  v. 
freeman,  8R  N.  O.  688;  Doering  v.  State,  49 
Ind.  56;  11  Cent  Law  J.  321;  1  Am.  &  Eng. 
Bnc.  Law,  732;  7  Am.  &  Eng.  Enc.  Law, 
075.  In  considering  the  question  of  an  offi- 
cer making  an  arrest  without  a  warrant  for 
a  misdemeanor  committed  at  a  past  time, 
the  supreme  court  of  Michigan  said:  "Any 
law  which  would  place  the  keeping  and  safe 
conduct  of  another  in  the  hands  of  even  a 
conservator  of  the  peace,  unless  for  some 
breach  of  the  peace  committed  in  bis  pres- 
ence, or  upon  suspicion  of  felony,  would  be 
most  oppressive  and  unjust,  and  destroy  all 
the  rights  which  our  constitution  guaran- 
ties. These  are  rights  which  existed  loag 
before  our  constitution,  and  we  have  taken 
just  pride  in  their  maintenance,  making 
v.41i'.n6.S— 61 


them  a  part  of  the  fundamental  law  of  the 
land."  Pinkerton  v.  "Verberg,  supra.  In  the 
same  case  it  was  said:  "If  persons  can  be 
restrained  of  their  liberty  and  assaulted  and 
Imprisoned  under  such  circumstances  with- 
out complaint  or  warrant,  then  there  is  no 
limit  to  the  power  of  a  police  officer." 

Our  constitution  not  only  provides  that  the 
right  of  the  people  to  be  secure  against  un- 
reasonable searches  and  seizures  shall  be  in- 
violate, but  it  also  declares.  In  the  same  sec- 
tion, that  no  warrants  shall  issue  but  on 
probable  cause,  supported  by  oath  or  affir- 
mation. In  interpreting  that  provision  this 
court  has  held  that  it  is  only  declaratory  of 
the  fundamental  rights  of  the  citizen,  and  is 
Intended  to  protect  him  In  his  liberty  and 
property  against  the  arbitrary  action  of 
those  in  authority,  and  that  a  warrant  based 
on  a  complaint  verified  only  on  information 
and  belief  is  insufficient,  and  an  arrest  upon 
such  a  warrant  is  Illegal.  It  was  also  said 
that  "if  no  warrant  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  the 
support  must  be  more  than  hearsay  or  be- 
lief." State  V.  Gleason,  32  Kan.  245,  4  Pac. 
363.  If  an  arrest  cannot  be  made  or  justi- 
fied on  a  warrant  resting  only  on  hearsay 
or  belief,  how  can  an  arrest  for  a  petty  of- 
fense without  a  warrant  upon  the  mere  sus- 
picion of  an  officer,  not  resting  even  on  hear- 
say or  belief,  be  justified?  He  may  be  irre- 
sponsible, have  heard  only  an  idle  mmor, 
and  may  be  actuated  by  malice  or  some  oth- 
er unworthy  motive;  and  to  give  an  officer 
unlimited  authority  to  arrest  without  a  war- 
rant in  all  cases  upon  mere  suspicion  is  un- 
reasonable, and  a  clear  infringem^it  of  the 
constitutional  rights  of  the  people.  It  is,  in 
effect  a  revival  of  the  odious  general  war- 
rants, which  placed  the  liberty  of  every  man 
in  the  hands  of  every  petty  officer,  and 
which  long  ago  received  judicial  condemna- 
tion. To  prevent  their  use  and  the  e.'cercise 
of  such  arbitrary  power  at  the  discretion  of 
an  officer,  "it  has  not  been  deemed  unwise 
to  repeat  in  the  state  constltutloos,  as  well 
as  in  the  constitution  of  the  United  States, 
the  principles  already  settled  In  the  common 
law  upon  this  vital  point  in  civil  liberty." 
Cooley,  C(«st  Lim.  364,  and  notes. 

We  readily  conclude  that  the  statute  In 
question,  which  undertakes  to  authorize  an 
officer  to  make  an  arrest  In  cases  of  misde- 
meanor without  a  warrant,  except  upon  view 
of  the  offense,  Is  unconstitutional,  and  for 
that  reason  the  arrest  of  the  petitioner  must 
be  held  to  be  Illegal.  The  petitioner  will  be 
discharged.   All  the  justices  concurring. 


(66  Kan.  667) 
ATCHISON,  T.  &  S.  F.  B.  CO.  v.  STBWABT. 
(Supreme  Contt  of  Kansas.     Oct  5,  1886.) 

IkjCRT  to  PaSSBNGBB — EXBHFI.ABT  DaMAOBB. 

1.  In  an  action  for  personal  Injuries  an 
allowance  for  attorney's  fees,  apart  from  and 
in  addition  to  an  allowance  for  exemplary  dam- 
ages, is  erroneous. 
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2.  Where  a  passenger  is  injured  in  endeav- 
oring to  alight  from  a  train,  through  the  negli- 
gence of  the  railroad  company,  but  where  there 
is  nothing  in  the  conduct  of  the  employes  in 
charge  of  the  train  to  indicate  malice  or  op- 
pression, or  any  wanton,  willful,  or  deliberate 
disregard  of  the  rights  of  the  injured  passenger, 
no  exemplary  damages  can  be  allowed. 

3.  The  testimony  in  the  case  examined,  and 
Md  to  be  sufficient  to  sustain  the  award  made 
for  actual  damages,  but  insufficient  to  justify  an 
award  for  exemplary  damages  or  attorney's 
fees. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  county;  0. 
A.  Leiand,  Judge. 

Action  by  Mary  Stewart  against  the  Atchi- 
son, Topeka  &  Santa  FS  Railroa;d  Company. 
Plaintiff  had  judgment,  and  defendant  brings 
error. ,   Modified. 

On  November  16,  1890,  Mary  Stewart  was  a 
passenger  on  a  train  of  the  Atchison,  Topeka 
&  Santa  F6  Railroad  Company,  en  route 
from  Augusta  to  Douglass,  in  Butler  county. 
On  her  arrival  at  Douglass,  and  while  she 
was  attempting  to  alight,  thetrain  was  start- 
ed, and  she  was  thrown  to  the  ground  be- 
tween the  depot  platform  and  the  wheels  of 
tlie  cars,  resulting  la  her  personal  Injury. 
She  brought  this  action  against  the  company, 
alleging  that  the  Injury  was  due  to  the  neg- 
ligence of  the  company  in  failing  to  stop  the 
train  a  sufficient  length  of  time  for  her  to 
alight  and  leave  the  train.  She  avers  that 
by  reason  of  this  negligence  she  was  thrown 
with  great  force  and  violence  to  the  ground, 
receiving  severe  internal  injuries,  which  are 
of  a  lasting  and  p»manent  nature,  and  which 
have  rendered  her  Incapable  of  earning  h^ 
livelihood.  She  therefore  as^  damages  In 
the  sum  of  $10,000.  The  defendant  com- 
pany denied  the  charge  of  negligence,  and 
alleged  that  the  Injury  sustained  by  the 
plaintiff  was  the  result  of  her  own  want  of 
care  in  holding  on  the  guard  rail  of  the 
train  for  a  long  period  of  time— nearly 
two  minutes— after  she  had  alighted  from 
the  same,  by  which  means  she  fell  down, 
or  was  thrown  down,  causing  the  Injuries 
complained  of.  A  trial  was  had  with  a 
jury,  and  the  following  special  findings  of 
fact  were  made  and  returned:  "(1)  Where 
and  when  did  the  accident  alleged  In  the 
plaintiff's  petition  happen?  A.  Douglass, 
November  IC,  1890.  (2)  Was  the  train  In  mo- 
tion when  the  plaintiff  got  off?  A.  She  was 
thrown  off.  (3)  Did  the  accident  occur  to  the 
plaintiff  as  she  was  alighting  from  the  train? 
A.  No.  (4)  Did  the  plaintiff  get  off  of  the 
train  onto  the  platform  before  any  accident 
occurred?  A.  No.  (5)  Was  the  plaintiff  hold- 
ing on  to  the  railing  on  the  side  of  the  car 
after  she  had  alighted  from  the  train?  A. 
No.  (6)  Is  It  not  a  fact  that  the  train  stop- 
ped and  the  plaintiff  got  off  the  train  onto 
the  platform  without  any  acddeut  happening 
to  her?  A.  No.  (7)  Did  not  the  plaintiff,  aft- 
er she  got  off  the  train  onto  the  platform,  turn 
her  back  toward  the  way  the  train  was  go- 
ing, and  hold  on  to  the  iron  railing  on  the 


side  of  the  cax  after  she  had  safely  got  off 
the  train?  A.  No.  (8)  Would  the  acddeut 
have  happened  to  the  plaintiff  had  she  not 
have  held  on  to  the  Iron  railing  on  the  side 
of  the  ear  after  she  had  got  off  the  train  onto 
the  platform?  A.  Never  got  off."  "(10) 
Did  not  the  toakeman  use  all  reasonable 
means  to  prevent  the  Injury  to  the  plaintiff? 
A.  No.  (10%)  Shotdd  you  answer  the  above 
question  In  the  negative,  state  wherein  they 
failed.  A.  Brakeman  Indifferent,  not  assist- 
ing plaintiff,  and  conductor  starting  train  too 
soon.  (11)  Did  not  the  plaintiff,  after  the  ac- 
cident, walk  away  without  any  assistance? 
A.  No.  (12)  When  was  it  that  the  plaintilf 
was  first  examined  or  treated  by  any  physi- 
cian ?  A.  About  the  19th  of  November.  1890. 
(13)  What  business  was  the  plaintiff  engaged 
In  at  the  time  of  the  accident,  and  what  were 
her  duties  In  connection  with  tne  snow  busi- 
ness? A.  Show  business,  and  doorkeeper  of 
the  same.  (14)  Did  the  injuries  of  the  plain- 
tiff Interfere  with  or  prevent  the  plaintiff 
from  carrying  on  her  business?  A.  Yes.  (15) 
Did  not  the  plaintiff  continue  right  along 
with  the  troupe  that  she  was  with,  after  the 
accident,  until  the  troupe  disbanded  at  the 
city  of  Yates  Center  over  a  week  after  the 
said  accident?  A.  Yes.  (16)  Did  not  the 
plaintiff  come  to  El  Dorado  on  Tuesday  fol- 
lowing the  Sunday  after  tne  accident?  A. 
No.  (17)  Did  she  not,  while  at  £1  Dorado, 
walk  without  any  assistance?  A.  No.  (IS) 
Where  did  the  plaintiff  go  from  El  Dorado? 
A.  Yates  Center.  (19)  Did  not  the  plaintiff 
perform  her  part  In  the  show  she  was  with 
at  Yates  Center,  Kansas?  A.  Probably,  as 
collector,  part  of  the  time.  (20)  How  long 
was  this  after  the  accident?  A.  About  two 
wed£S.  (21)  Did  not  the  plaintiff  get  about 
the  Streets  of  Yates  Center  while  she  was 
there  as  well  as  a  woman  of  her  age  usually 
does?  A.  ^"^e  think  not  (22)  How  long  did 
the  plaintiff  remain  at  Yates  Center?  A. 
About  two  weeks.  (23)  Where  did  the  plain-! 
tiff  go  from  Yates  Center?  A.  lola.  (24) 
Where  did  the  plaintiff  go  from  lola?  A. 
Kansas  City.  (25)  Was  not  the  accident  caus- 
ed by  the  act  of  the  plaintiff  In  holding  on  to 
the  iron  railing  on  the  side  of  the  car  after 
she  had  alighted  from  the  train?  A.  No.  (26) 
Did  the  accident  which  caused  the  alleged  in- 
jury happen  by  reason  of  the  plaintiff's  at- 
tempting to  get  off  of  the  train  while  the 
same  was  in  motion?  A.  No;  thrown  off 
while  in  motion.  (27)  Did  the  train  stop  and 
start  from  the  station  before  the  plaintiff  got 
off  the  train?  A.  Yes.  (28)  Did  the  plaintiff 
get  off  the  train  after  the  same  had  started 
from  the  station  and  while  it  was  In  motion. 
A.  No;  thrown  off.  (29)  Did  not  the  brake- 
man  request  the  plaintiff  to  let  go  the  Iron 
railing  after  she  had  alighted  and  was  stand- 
ing upon  the  platform  prior  to  the  time  of  the 
accident?  A.  No.  (30)  Did  not  the  conductor 
stop  the  train  as  speedily  as  he  could,  at  the 
time  of  the  accident?  A.  Yes.  (31)  Did  not 
the  brakeman  catch  hold  of  the  plaintiff  and 
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prevent  her  from  being  run  over  by  the  care? 
A.  No."  "(34)  How  much  do  you  allow  for 
attorney's  fees  in  this  case?  A.  One  hundred 
and  fifty  dollars  ($150).  (35)  How  much  do 
yon  allow  as  exemplary  or  punltlre  damages  ? 
A.  Five  hundred  doUars  ($500)."  "(37)  How 
much  do  yon  allow  as  damages  for  the  In- 
juries sustained  by  the  plalntifC?  A.  Two 
thousand  doUars  ($2,000)."  "(39)  Is  not  the 
plaintiff  a  colored  woman  over  fifty  years 
old?  A.  Yes;  colored.  Do  not  know  her  age. 
(40)  Was  she  not  a  married  woman  at  the 
brealclng  out  of  the  late  Civil  War,  and  the 
mother  of  eleven  children  at  that  time?  A. 
We  do  not  Imow.  (41)  What  was  the  amount 
of  the  ordinary  compensation  the  plaintiff 
was  able  to  earn  per  day  before  the  accident? 
A.  We  don't  know."  The  general  verdict 
awarded  tbe  plaintiff  the  sum  of  $2,650, 
which  was  made  up  of  the  following  items: 
For  damages  sustained,  $2,000;  for  punitive 
damages,  $500;  for  attorney's  fees,  $150.  Mo- 
tions were  made  to  require  the  Jury  to  an- 
swer queetions  whlcb  they  had  failed  to  an- 
swer, and  for  a  new  trial,  wnich  were  over- 
ruled, and  judgment  awarded  in  accordance 
with  the  verdict  of  the  Jury.  The  railroad 
company  alleges  error. 

A.  A.  Hurd  and  Redden  &  Schumacher,  for 
plaintiff  in  error.  Gardner  &  Kramer,  lor  de- 
fendant in  error. 

.JOHNSTON,  J.,  (after  stating  the  facts). 
It  is  contended  that  the  amount  awarded  by 
the  jury  is  not  warranted  by  the  testimMiy, 
and  that  it  is  so  excessive  as  to  betray  pas- 
sion and  prejudice  on  the  part  of  the  Jury. 
That  Mary  Stewart  fell  while  leaving  the 
train,  and  that  it  resulted  in  some  injury  to 
her,  must  be  conceded,  but  the  cause  of  the 
accident  and  the  extent  of  the  injury  are 
matters  of  dispute.  Her  theory  is  that  the 
train  did  not  stop  at  tbe  station  of  Douglass 
a  sufficient  time  to  allow  the  passengers  to 
alight  from  the  cars,  and  that  the  train  start- 
ed while  she  was  on  the  lower  step  of  the 
par,  attempting  to  step  to  the  depot  platform, 
and  that  she  was  thereby  thrown  between 
the  cars  and  the  platform.  On  the  part  of 
the  railroad  company  it  is  claimed  that  the 
train  was  stopi>ed  the  usual  length  of  time, 
and  tliat  Mary  Stewart  had  alighted  from 
tbe  train  but  was  holding  to  the  railing  of 
one  of  tbe  cars  when  the  train  started,  and 
she  was  thereby,  through  her  own  fault,  jerk- 
ed down  and  Injured.  A  reading  of  the  tes- 
timony satisfies  us  tliat  It  is  sufficient  to  sus- 
tain the  finding  of  the  Jury  that  the  company 
was  negligent  in  starting  the  train  while  she 
was  endeavoring  to  alight,  and  also  sufficient 
to  sustain  the  award  of  actual  damages.  The 
amount  of  the  award  is  quite  large,  but  the 
testimony  offered  in  behalf  of  the  plaintiff 
below  tends  to  show  that  the  Injury  occa- 
sioned by  the  fall  was  severe,  that  it  resulted 
In  blood  passing  from  her  and  in  sinking 
spells,  and  that  she  has  suffered  pain  ever 


since  the  time  of  the  injury  and  was  unable, 
by  reason  of  her  suffering,  to  perform  labor 
or  obtain  rest  and  sleet>.  Considerable  testi- 
mony was  produced  in  behalf  of  the  company 
to  the  effect  that  she  was  not  interrupted  in 
her  regular  employment,  and  tliat  she  did  not 
thereafter  show  evidences  of  pain  or  suffer- 
ing. The  conflict,  however,  has  been  deter- 
mined by  tbe  jury,  and  we  are  unable  to 
say  that  the  sum  of  $2,000  allowed  by  the 
Jury  is  so  excessive  as  to  require  a  reversaL 
The  items  of  $500  as  exemplary  damages  and 
$150  as  attorney's  fees  which  were  awarded 
by  the  jury  cannot  be  allowed  to  stand.  The 
allowance  of  an  attorney's  fee  in  addition  to 
one  for  exemplary  damages  is  conceded  to  be 
erroneous,  and  we  find  nothing  in  the  testi- 
mony which  justifies  an  award  In  any  amount 
as  exemplary  domagea  Nothing  in  the  con- 
duct of  the  employes  in  charge  of  the  train 
indicates  malice  or  oppression,  or  any  wan- 
ton, willful,  and  deliberate  disregard  of  the 
rights  of  the  plaintiff  lielow.  As  she  was 
not  entitled  to  exemplary  damages,  no  in- 
struction upon  that  question  should  have 
been  given,  and  the  award  made  by  the  jury 
beyond  actual  damages  should  have  been 
stricken  out.  We  do  not  regard  the  rulings 
upon  the  testimony  to  have  been  prejudicial, 
nor  do  we  deem  the  objections  raised  upon 
the  special  questions  to  be  material.  The 
jury.  In  answer  to  questions  concerning  the 
age  of  the  plaintiff  and  the  compensation  she 
was  able  to  earn,  stated,  "We  don't  know." 
The  testimony  upon  these  questions  was  some- 
what confused  and  uncertain,  and  hence  the 
jury  may  not  have  felt  able  to  give  satisfac- 
tory answers.  We  do  not  think,  however, 
that  the  questions  are  very  material,  nor  that 
any  error  was  committed  by  the  refusal  to 
compel  the  jury  to  answer  them.  We  find 
no  other  matters  in  the  record  which  require 
discussidn.  The  cause  will  be  remanded, 
with  directions  to  the  district  court  to  disal- 
low and  strike  out  the  items  tor  exemplary 
damages  and  attorney's  fees,  and  when  the 
judgment  is  so  modified  it  will  stand  affirm- 
ed. The  costs  of  this  court  will  be  divided 
between  the  parties.  All  the  Justices  concur- 
ring. 


(SS  Kan.  736) 


BAIN  V.  HOOD. 


(Supreme  Court  of  Kansas.     Oct.  5,  1895.) 

Error    from    district    court,    Lyon    countv; 
Charles  B.  Graves,  Jnd^e. 
_  Action  by  C.  Hood  aminst  Lucy  Bain.    Plain- 
tiff had  judgment,  and  defendant  brings  error. 
Modified. 

J.  G.  HiitchisoE,  for  plaintiff  in  error.  C.  N. 
Stcrry  and  Edwin  A.  Austin,  for  defendant  In 
error. 

PER  CURIAM.  Action  by  C.  Hood  to  rc^- 
eover  a  debt  and  foreclose  two  mortgages  giv- 
en to  secure  the  payment  of  the  same.  It  re- 
sulted in  a  judgment  H^ainst  Lucy  Bain  and 
Robert  Martin  for  $2,611.  and  the  foreclosure 
of  the  raortKaKes.  A  number  of  rulings  upon 
the  pleadings  and  in  the  trial  of  the  cause  aro 
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aasigned  for  error,  wblcb  have  been  carefollr 
examined,  bat  wp  find  tbat  no  revergible  error 
was  committed,  nor  does  it  appear  that  any  of 
the  questions  presented  require  comment  or 
discnssion.  The  amount  awarded,  however,  ap- 
pears to  be  excessive,  resulting,  no  doubt,  from 
an  error  in  the  computation  of  interest  upon 
the  debt.  The  amount  of  the  excess  is  $105.11, 
which  would  reduce  the  judfonent  from  $2,611 
to  f2,505.88.  The  cause  will  be  remanded  to 
the  district  court,  with  directions  to  modify  the 
judirment  in  this  respect,  and,  when  so  modified, 
it  will  stand  afiSrmed.  The  costs  in  this  court 
wUl  be  divided. 


(55  KAn.  708) 

STATE  ex  rel.  ATTY.  GESN.  t.  MISSOtTBI 
PAO.  RT.  CO. 
(Supreme  Court  of  Kansas.     Oct.  5,  1895.) 
Uahdamds  —  Gkfobcemext  of  Obdbb  bt  Raii/- 
boad  commissionbbs. 
A   railroad    company,   which   had   been 
ronnintr  an  excinsive  passenger  train  as  well 
aa  a  freii^t  train  each  way  every  day  over  one 
of  its  branches,  finding  the  revenues  from  the 
service   insufficient   to   meet   the   expenses   of 
maintenance  and  operation,  withdrew  the  pas- 
senger train,  and  'thereafter  only  ran  a  daily 
train  each  way,  which  carried  both  passengers 
and  freight.     Upon  complaint  to  the  board  of 
railroad  commissioners,  that  tribunal  made  an 
order  directing  the  railroad  company  to  restore 
and  operate  the  passenger  train  as  before.    The 
railroad  company  declined  to  comply  with  the 
order,  and  in  a  proceeding  in  mandamus  it  is 
held  that  the  oraer  is  not  final  or  conclusive, 
and  cannot  be  specifically  enforced  in  the  courts. 
State  V.  Kansas  Cent.  R.  Co.,  28  Fac.  208,  47 
Kan.  497. 
(Syllabus  by  the  Court) 

Original  application  in  the  name  of  the 
state  on  the  relation  of  the  attorney  general 
for  mandamus  to  the  Missooil  Pacific  Rail- 
way Company.     Denied. 

F.  B.  Dawes,  Atty.  Gen.,  for  plaintiff. 
Waggener,  Horton  &  Orr,  for  defendant. 

JOHNSTON,  3.  The  Le  Roy  &  Caney  Val- 
ley AlF-Llne  Railroad  Ck>mi>any  constructed 
a  short  line  of  railroad,  which  was  leased  to 
the  Missouri  Pacific  Railway  Company,  and 
which  afterwards  formed  a  branch  of, the 
Missourt  Pacific  system.  Prior  to  October 
20,  1889,  the  Missouri  Pacific  Railway  Com- 
pany, operating  the  branch  road  under  the 
lease,  ran  a  daily  passenger  train  each  way 
over  the  branch,  and,  In  addition  thereto,  a 
freight  train  each  way  per  day.  The  re- 
ceipts of  revenue  from  the  operation  of  the 
train  being  insufficient  to  meet  the  expense 
of  maintenance  and  operation,  the  railway 
company,  on  October  20,  1889,  withdrew  the 
passenger  train,  and  thereafter  only  a  daily 
train,  carrying  both  passengers  and  freight, 
was  run  over  the  road  each  way.  On  No- 
vember 1,  1889,  a  petition  was  presented  to 
the  board  of  railroad  commissioners,  signed 
by  citizens  living  along  the  line  of  the  rail- 
road, complaining  of  the  withdrawal  of  the 
passenger  train  from  the  road,  and  the  dis- 
continuance of  the  operation  of  the  same,  and 
praying  for  an  order  from  that  board  for  its 
restoration  and  oi)eration  as  theretofore.  Aft- 
er a  hearing,  and  on  January  20,  1890,  the 


board  of  railroad  commissioners  rendered  » 
decision  in  favor  of  the  petitioners,  and  or- 
dered the  railroad  company  to  restore  the 
passenger  train  service  within  30  days  from 
that  date.  Afterwards  an  extension  of  time 
for  putting  on  the  passenger  train  sorlce 
was  ordered,  and  a  rehearing  had,  which  re- 
sulted in  an  affirmance  of  the  first  order,  and 
a  direction  that  the  passenger  train  should 
be  restored  to  the  road  on  or  before  May  1, 
1890.  The  railway  company  declined  to 
comply  with  this  order,  and  the  present  pro- 
ceeding was  brought  to  compel  compUaoce 
with  and  specifically  enforce  the  ord^  of 
the  railroad  commissioners. 

The  controlling  question  la  whether  the 
court  has  power  to  enforce  such  an  order  of 
the  board  of  railroad  commissioners.  This 
question  has,  In  eftect,  been  answered  in  the 
negative  by  a  decision  which  was  made  since 
the  present  action  was  begun.  State  v.  Kan- 
sas Cent  R.  C!o.,  47  Kan.  497,  28  Pac  208. 
In  that  case  it  was  held  that  an  order  of  the 
board  requiring  the  railroad  company  to  re- 
pair its  laack  so  as  to  promote  the  safety  and 
convenience  of  the  public  is  advisory  only, 
and  is  not  final  and  conclusive  upon  the  rail- 
road company,  or  in  the  courts.  The  powers 
of  the  board  in  the  matter  of  requiring  a  rail- 
road company  to  properly  operate  Its  rood 
and  furnish  sufficient  passenger  service. are 
to  be  found  in  section  5  of  the  act  creating 
the  board  and  defining  its  powera  and  duties. 
Oen.  St  1889,  par.  1328.  This  is  the  section 
which  was  construed  In  the  cited  case,  and 
the  powera  of  the  board  with  respect  to  the 
operation  of  the  road  are  no  greater  or  more 
extended  than  with  respect  to  the  making  of 
repairs.  As  was  there  held,  the  hoard  is 
not  clothed  with  judicial  iwwer,  and  Ita  or- 
der, under  the  provisions  mentioned,  is  not 
final  and  conclusive:  nor  has  any  legislative 
provision  ever  been  made  for  the  specific  en- 
forcement of  such  orden  by  mandamus  or 
other  Jndiclal  proceeding.  The  statute,  in- 
stead of  providing  for  the  enforcement  of 
such  an  order  when  compliance  is  refused, 
merely  directs  the  board  to  make  a  report  of 
its  proceedings  and  decision  to  the  governor. 
Following  that  decision,  it  must  be  held 
that  the  state  is  not  entitled  to  the  relief 
which  is  asked,  and  therefore  the  peremptory 
writ  will  be  denied. 

ALLEN,  J.,  concurs.  MARTIN.  C.  J.. 
having  been  of  counsel,  did  not  sit  in  the 
case. 

(SB  Kan.  flU) 
BOACH  V.  ST.  JOSEPH  &  I.  B.  CJO. 
(Supreme  Court  of  Kansas.    Oct  5,  1805.) 
Railroad  Cbossinos— FAiLtjaa  to  Oivb  Biosals 
— Comtbibdtobt  Nboliobscb. 
1.  Whether  it  is  negligence  for  tiie  engi- 
neer not  to  give  signals  of  danger  by  wliistUng 
or  ringing  a  bell  in  the  neighborhood  sof  a  dan- 
gerous private   railroad   crossing  or   not  is   a 
question  which  may  properly  be  submitted  to 
the  jury. 
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2.  A  person  wbo  drives  a  team  onto  a  rail- 
road crossing  at  a  time  wtien  a  regular  pas- 
senger train  is  about  due,  and  neglects  to  look 
for  an  approaching  train,  which  be  might  have 
seen  in  time  to  have  avoided  injury  to  himself 
if  he  had  loolted,  is  guilty  of  contributory  neg- 
ligence barring  a  recovery  for  an  injury  receiv- 
ed from  such  train. 

Martin,  C.  J.,  dissenting. 

(SyUabus  by  the  Court.) 

Error  from  district  court,  Brown  county;  B. 
O.  Bassett  Judge. 

Action  by  Hannah  M.  Roach,  administratrix 
of  the'  estate  of  Mitchell  Boach,  deceased, 
against  the  St.  Joseph  &  Iowa  Railroad  Com- 
pany, to  recover  for  the  death  of  decedent. 
Defendant  had  judgment  on  demurrer  to  the 
evidence,  and  plalntifl  brings  error.   Affirmed. 

P.  B(L  Webb  and  Grant  W.  Harrington,  for 
plaintiff  in  error.  M.  A.  Low  and  W.  F. 
Evans,  for  defendant  in  error. 

AliLBN,  3.  Mitchell  Roach,  the  busbapd  ct 
the  plaintiff  in  error,  was  killed  on  tbfi  line 
of  railroad  then  operated  by  the  defendant 
In  error  at  a  private  crossing  on  his  farm  In 
Brown  county,  on  th"e  11th  of  January,  1888. 
The  crossing  where  the  accident  occurred  was 
on  a  private  road  extending  from  the  highway 
to  the  plaintiffs  residence,  situated  on  the 
west  side  of  the  railroad  track.  The  railroad 
track  enters  a  cut  within  a  very  few  feet 
north  from  the  crossing,  and  curves  to  the 
northwest  through  the  cut,  a  distance  of  about 
900  feet.  A  short  distance  south  of  the  cut 
the  railroad  passes  over  a  trestle.  From  the 
highway  the  private  road  ascends  all  the 
way  to  the  railroad  track,  and  a  person  com- 
ing in  from  that  way  cannot  see  the  railroad 
track,  or  a  train  on  it  untU  It  emerges  from 
the  cut,  at  any  point  further  from  the  track 
than  about  30  feet  from  the  east  rail.  At  this 
point.  It  Is  clearly  shown  by  the  testimony  of 
all  the  witnesses  who  testified  with  reference 
to  it,  a  view  of  the  track  for  the  whole  length 
of  the  cut  can  be  had,  and  a  person  In  a 
wagon  can  see  the  track,  and  anything  that 
may  be  upon  It,  through  the  whole  length  of 
the  cut  A  person  on  the  public  highway  near 
the  entrance  to  Roach's  place  cannot  see  a 
train  of  cars  while  In  the  cut  The  accident 
occurred  in  the  afternoon,  and  was  witnessed 
by  the  plaintUC  and  H.  G.  Beed,  a  neighbor, 
who  lived  across  the  public  road  from  Roach's 
place.  The  testimony  shows  that  the  de- 
ceased, Mitchell  Roach,  drove  into  the  private 
road  from  the  highway  with  a  team  of  mules 
and  a  lumber  wagon,  in  which  he  was  stand- 
ing; that  the  mules  walked  at  a  pretty  brisk 
rate,  without  stopping,  until  their  fore  feet 
were  upon  or  near  the  east  rail  of  the  rail- 
road track,  when  Roach  pulled  back,  and  en- 
deavored to  stop  them,  and  then  attempted  to 
Jump  from  his  wagon.  The  mules  sprang  for- 
ward, and  the  engine  of  a  train  coming  out  of 
the  cut  from  the  north  struck  the  front  wheels 
of  the  wagon,  threw  him  out,  and  killed  him. 
It  Is  charged  that  the  defendant  was  negli- 
gent In  falling  to  give  any  signal,  either  by 


whistling  or  ringing  a  bell,  before  reaching 
the  crossing.  On  the  part  of  the  railroad  com- 
pany It  Is  contended  that  there  was  no  obli- 
gation to  whistle  or  ring  when  approaching 
this  private  crossing.  It  clearly  appears  from 
the  evidence  that  this  was  a  very  dangerotis 
crossing,  and  we  think  It  was  a  question  prop- 
er to  be  left  to  the  jury  whether.  In  the  exer- 
cise of  reasonable  care,  idgnals  should  have 
been  given  to  warn  persons  at  the  crossing  of 
an  approachhig  train.  Railroad  Co.  v.  Hague, 
54  Kan.  284,  38  Pac.  257.  The  evidence 
shows  that  no  signal  was  given  until  It  was 
too  late  to  be  Of  any  service.  The  court  sus- 
tained a  demurrer  to  the  plaintiff's  evidence. 
On  the  question  of  the  negligence  of  the 
defendant  there  was  some  evidoice  to  go  to 
the  Jury,  but  we  have  to  further  inquire 
whether  contributory  negligence  on  the  part 
of  the  deceased  Is  shown.  It  appears  that  the 
railroad  had  been  In  oneration  for  several 
years  prior  to  the  accident,  and  that  the  de- 
ceased had  lived  there  ever  since  its  construc- 
tion. The  train  which  caused  his  death  was  a 
regular  passenger  train,  on  time,  and  running 
on  a  time  schedule  that  had  been  in  force 
for  several  months.  The  deceased  was  cer- 
tainly as  famUiar  with  the  svu-roundlngs  of 
the  crossing,  and  with  Its  dangers,  as  were 
the  employes  of  the  company.  As  this  pri- 
vate way  was  the  usual  approach  from  the 
public  road  to  his  house,  and  often  used  by 
liim,  be  is  certainly  chargeable  with  knowl- 
edge of  Its  dangers.  The  evidence  of  H.  6. 
Beed  shows  that  he  saw  Mr.  Boach  come 
along  the  public  road  from  the  north,  standing 
up  in  a  lumber  wagon,  driving  a  span  of 
mules;  that  he  watched  lilm  all  the  way  till 
he  got  to  the  railroad  crossing;  that  just 
about  the  time  the  mules  were  stepping  over 
the  east  rail  he  saw  Urn  pull  back  on  his 
lines,  and  Just  about  the  same  Instant  the 
engine  struck  the  wagon,  and  he  was  killed; 
that  he  was  driving  on  a  walk,  at  a  pretty 
good  gait  all  the  time;  ttiat  he  could  not  see 
that  the  mules  were  frightened.  Mrs.  Roach, 
the  plaintiff,  testified  that  when  she  was  at 
the  weU,  north  from  their  house,  she  looked 
under  the  trestle,  and  saw  her  husband  enter 
the  place  off  the  public  road.  She  then  start- 
ed towards  the  house,  and  when  she  got  a  lit- 
tle over  half  way  up  the  hill  she  heard  tlie 
train,  and  about  the  same  instant  saw  It  come 
out  of  the  cut;  that  at  Just  about  the  same 
time  she  saw  her  husband  In  the  act  of  com- 
ing on  the  track;  that  the  mules  had  just  got 
their  front  feet  across  the  rail;  that  she  then 
hallooed,  and  clapped  her  hands;  that  her 
husband  made  an  effort  to  pull  the  mules  off 
the  track,  and  then  he  attempted  to  Jump  out 
towards  the  back  end  of  the  wagon,  the 
mules  bounded  across  the  track,  and  the  en- 
gine struck  the  front  wheel  of  the  wagon. 
The  place  where  Mrs.  Roach  was  standing 
was  considerably  lower  than  the  crossing,  so 
that  she  could  only  see  her  husband's  bead 
and  shoulders  Just  as  he  came  up  near  the 
track.    She  also  testifies  that  he  had  a  cap 
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on,  with  ear  flaps  dropped  down  loosely  over 
bis  ears;  that  when  she  first  saw  him  he 
appeared  to  be  looking  towards  the  north- 
west, which  would  be  in  the  direction  from 
which  the  train  was  approaching;  and  that 
the  train  was  running  very  fast.  The  en- 
gineer in  charge  of  the  train  testified  that  the 
train  was  running  at  ahout  the  usual  rate  of 
(Speed,  not  to  exceed  25  miles  an  hour;  that 
his  attention  was  first  called  to  the  team  by 
his  fireman,  who  had  been  busy  putting  in 
coal,  and  as  he  looked-out  he  exclaimed,  "My 
God,  there's  a  team  coming  on  the  track!" 
that  just  at  that  time  he  saw  the  beads  of  the 
animals;  that  he  applied  the  air  brakes,  whis- 
tled, and  reversed  the  engine  as  quick  as  he 
could.  All  the  evidence  in  the  case  shows 
without  controversy  that  when  30  feet  away 
from  the  track  the  deceased  could  have  seen 
the  approaching  train,  If  he  had  looked.  The 
evidence  of  the  witness  Ueed  is  to  the  effect 
that  Roach  appeared  to  be  looking  straight 
ahead  towards  the  crossing,  but,  as  Reed  was 
some  distance  behind  him,  this  statement  is 
not  entitled  to  much  weight  At  this  point 
the  deceased  either  did  or  did  not  look.  If  he 
did  look,  he  must  liave  perceived  his  danger, 
and  it  was  his  duty  to  have  stopped  at  once. 
It  was  his  duty  to  look,  but  the  evidence  Indi- 
cates very  strongly  that  he  did  not  look  when 
he  first  came  in  sight  of  the  approaching 
train.  All  the  circumstances  indicate  that  he 
did  not  perceive  his  danger  until  the  mule's 
feet  were  close  to  the  east  rails.  Reed  testi- 
fies that  the  mules  continued  to  walk  until 
that  time,  and  both  he  and  Mrs.  Roach  testify 
that  he  then  pulled  back  on  the  lines  in  an 
effort  to  back  them  off.  It  is  true  that  the 
distance  between  the  iwint  where  he  conld 
have  fli-st  obtained  a  view  of  the  approaching 
train  and  the  ti-ack  Is  short,  but,  knowing  the 
danger  of  his  surroundings.  It  was  clearly  his 
duty  to  have  looked  at  the  first  opportunity, 
and,  if  he  saw  danger  approaching,  to  have 
stopped,  or  endeavored  to  stop,  at  once.  This 
he  did  not  do.  The  dangers  of  the  situation, 
with  which  he  certainly  must  have  been  fa- 
miliar, called  for  a  degree  of  caution  com- 
mensurate therewith.  In  Railway  Co.  v. 
Adams,  33  Kan.  427,  6  Pac.  529,  It  was  held: 
"It  is  the  duty  of  a  person  about  to  cross  a 
railroad  track  to  make  a  vigilant  use  of  bis 
'Senses  as  far  as  there  is  an  opportunity,  in  or- 
'dor  to  ascertain  whether  there  Is  a  present 
danger  In  crossing.  A  failure  to  listen  or 
look,  when  by  taking  this  precaution  the  in- 
jury might  have  been  avoided,  is  negligence 
that  will  bar  a  recovery,  notwithstanding  the 
negligence  of  the  railioad  company  in  failing 
to  give  signals  contributed  to  the  injury." 
The  same  rule  is  declared  In  Clark  v.  Rail- 
road Co.,  35  Kan.  350,  11  Pac.  134;  Railroad 
Co.  V.  Davis,  37  Kan.  743,  16  Pac.  78;  Rail- 
road Co.  V.  Townsend,  39  Kan.  115,  17  Pac. 
804;  Railroad  Co.  v.  Priest,  50  Kan.  16,  31 
Pac.  674.  Of  the  soundness  of  the  rule  fol- 
lowed in  these  cases  there  can  be  no  question. 
Clearly,  one  who  fails  to  exercise  reasonable 


care  for  bis  own  safety,  and  thereby  reicdves 
an  injury  which  he  might  have  avoided,  ought 
not  to  subject  another  to  an  action  for  dam- 
ages because  of  his  negligence  of  a  like  kind 
contributing  to  the  Injury.  The  judgment  Is 
affirmed. 

JOHNSTON,  J.,  concurnng. 

MARTIN,  C.  J.  I  am  constrained  to  differ 
with  my  brelliren  In  this  case.  The  deceased 
and  those  in  the  management  of  the  train  had 
an  equal  right  to  the  use  of  the  crossing,  and 
It  was  their  duty  to  be  on  the  lookout.  It 
is  quite  evident  that  they  did  not  see  eacli 
other  In  time  to  avoid  the  fatal  collision.  The 
train  was  in  a  curved  cut,  and  running  fast 
When  the  deceased,  with  his  team,  might 
have  been  first  seen  from  the  pilot,  the  view 
of  the  engineer  was  probably  cut  off  by  the 
boiler.  The  fireman  had  a  better  opportunity 
of  seeing  the  danger,  but  it  was  his  duty  to 
keep  the  engine  hot,  and  he  could  not  be  look- 
ing ahead  every  moment  for  obstmctions. 
Perliaps  both  the  engineer  and  the  fireman 
exercised  ordinary  care  as  to  keeping  a  prop- 
er lookout.  In  any  event,  the  criticism  of  the 
majority  of  the  court  upon  their  conduct  is 
placed  on  another  ground,  namely,  their  Wl- 
nre  to  give  signals  while  running  through  the 
cut  Now,  the  court  cannot  say  that  the  de- 
ceased had  no  other  duty  than  to  look  out 
for  this  train.  It  was  his  duty  to  watcb  for 
trains  in  both  directions,  as  well  as  to  look 
ahead  in  the  road  over  which  he  was  driving. 
He  was  going  up  hill,  and  had  his  team  to 
manage  and  keep  in  the  road.  Had  he  l>een 
looking  for  this  train,  and  thinking  of  notliing 
else,  he  could  not  have  seen  It  more  than  20 
seconds  before  the  collision.  Was  his  failure 
to  see  it  sooner  than  he  did  conclusive  evi- 
dence of  a  want  of  ordinary  care  on  his  part? 
I  think  not  In  my  opinion,  the  case  cornea 
within  the  rule  early  asserted  and  often  fol- 
lowed by  this  court  tliat  when  the  circuni- 
stances  are  such  that  different  men  might 
arrive  at  different  conclusions  as  to  the  degree 
of  care  exercised,  it  is  then  a  question  for 
the  jury  to  decide.  Railway  Co.  v.  Pointer, 
14  Kan.  37;  Railway  Co.  v.  Fitzsimmons,  22 
Kan.  686;  Osage  City  v.  Brown,  27  Kan.  74. 
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NEVB  et  al.  r.  ALLEN. 
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(Supreme  Court  of  Kansas.     Oct.  5,  1895.) 
Quieti.no  TriLB— Titlb  to  Sdppoet— Plkadiso — 

ESTOPPBL. 

1.  Whore  an  action  was  brought  under  sec- 
tion 594  of  the  Code  to  quiet  the  title  to  a  tract 
of  land,  and  the  defendants  ][>lcaded  facts  show- 
ing that  they  were  tenants  in  common  as  to  a 
one-third  interest,  and  the  plaintiff  in  reply  ad- 
mitted that  the  defendants  held  the  naked  lefral 
title  to  the  extent  of  a  one-tiiird  interest  but  al- 
leged that  they  had  sold  and  received  the  con- 
sideration for  such  interest,  and  that  a  deed  was 
given  therefor  by  their  consent  by  one  supposed 
by  all  parties  to  have  authority  as  trustee  to 
do  80,  heid,  that  tbe  reply  did  not  constitute  a 
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departure  from  the  canse  of  action  alleged  in 
the  petition. 

2.  The  naked  legal  title  to  a  one-third  in- 
terest in  real  estate  does  not  draw  to  the  de- 
fendants the  right  of  possession  as  against  one 
having  the  exclusive  possession  under  a  full 
equitable  title  to  the  whole  premises,  so  as  to 
defeat  the  right  of  the  latter  to  have  his  title 
quieted. 

3.  Under  the  facta  of  this  case,  the  Neves 
are  estopped  from  claiming  title  as  against  Al- 
len; and  the  other  defendants,  having  purchased 
with  notice,  are  in  no  better  situation  than  the 
Neves. 

(Syllabus  by  the  Goort) 

Error  from  district  court,  Mitchell  county; 
CyruB  Heren,  Judge. 

Action  by  John  H.  Alien  against  John  Neva 
and  others  to  quiet  title.  Plaintiff  had  Judg- 
ment, and  defendanta  bring  error.    Affirmed. 

li.  J.  Crana  and  D.  M.  Thorp,  for  plaintiffs 
in  error.  A.  H.  Bills  and  F.  T.  Burnham,  for 
defendant  in  eiTor. 

MARTIN,  a  J.  1.  On  March  21, 1887,  John 
H.  Allen  filed  his  petition  against  John  Neve 
and  Wealthy  A.  Neve,  alleging  that  he  was, 
and  for  a  long  time  had  been,  in  possession 
of  N.  B.  %  of  S.  W.  %  and  N.  W.  %  of  S.  B. 
\i  of  section  27,  township  6  8.  of  range  9  W., 
except  tlie  13  acres,  more  or  leas,  Included  in 
the  town  idte  of  West  Hampton;  that  he 
claimed  title  In  fee  to  the  premises,  and  that 
the  defendants  claimed  an  estate  or  Interest 
therein  adverse  to  the  plaintiff,  but  that  said 
claim  of  the  defendants  was  without  any 
right,  title,  or  interest  whatever  in  said  prem- 
ises, or  any  part  thereof;  and  praying  the 
court  to  quiet  his  title  to  said  premises. 
Service  by  pnbllcatioa  was  attempted  in  the 
case,  but  on  October  8, 1887,  such  service  was 
set  aside  by  the  court,  and  thereupon  Frank 
J.  Kelley,  J.  C.  McNerney,  and  D.  M.  Thorp, 
were,  on  their  own  motion,  made  parties  de- 
fendant, and  they  were  allowed  to  answer, 
and  the  case  was  continued  for  service  as  to 
John  Neve  and  Wealthy  A.  Neve.  The  de- 
fendants Kelley,  McNemey,  and  Thorp  duly 
filed  their  separate  answers,  and  afterwards 
Wealtliy  A.  Neve  and  John  Neve  filed  their 
Joint  answer.  The  answers  were  of  the  same 
general  import,  to  the  effect  that  D.  W.  Si>en- 
cer  pre-empted  said  two  40-acre  tracts,  but 
died,  leaving  a  son,  Milton  Spencer,  and  two 
married  daughters,  namely,  Maria  L.  Hunt- 
ington and  Wealthy  A.  Neve,  surviving  him 
as  his  only  heirs;  that  on  May  20,  1874,  a 
patent  was 'issued,  resting  the  title  in  said 
three  heirs;  that  by  divers  conveyances  the 
undivided  Interests  of  Milton  Spencer  and 
Maria  L.  Huntington  were  vested  in  the 
plaintiff,  John  H.  Allen,  in  fee,  and  that  after- 
wards the  undivided  interest  of  said  Wealthy 
A.  Neve  was  vested  in  the  defendants  Franlc 
J.  Kelley,  J.  C.  McNemey,  and  D.  M.  Thorp 
by  deed  from  said  Wealthy  A.  Neve  and  her 
husband;  that  the  plaintiff  was,  and  ever 
since  February,  1880,  had  been,  in  ttie  posses- 
sion of  the  whole  tract,  except  13  acres,  more 
or  less,  mcluded  in  the  townsite  of  West 


Hampton,  and  during  the  same  time  received 
the  rents,  issues,  and  profits  thereof,  amount- 
ing to  ^,000,  and  had  wholly  and  wrongfully 
deprived  the  defendants  of  their  part  and 
portion  thereof,  and  for  a  long  time  prior  to 
the  commencement  of  the  action,  and  by  the 
bringing  of  the  same^  denied  the  defendants' 
right  to  any  portion  of  or  Interest  in  said 
premises;  and  praying  for  a  partition  of  their 
one-third  interest,  and  an  accounting  for  the 
rents  and  profits.  The  plaintiff's  replies  to 
said  ~  answers  were  to  the  effect:  That  mi 
April  21,  1875,  Milton  Spencer,  Maria  L. 
Huntingtcm,  and  Wealthy  A.  Neve  were  the 
owners  of  said  land,  as  heirs  of  T>.  W.  Spen- 
cer, deceased;  that  on  said  date  said  Milt(Si 
Spencer  and  wife  and  the  said  Wealthy  A. 
Neve  and  husband  aolA  their  several  inter- 
ests in  said  land  to  Catherine  A.  Arthur,  and 
the  said  Milton  Spencer  and  wife  then  exe- 
cuted and  delivered  to  said  Catherine  A.  Ar- 
thur a  deed  of  general  warranty,  it  being 
then  understood,  intended,  and  believed  be- 
tween said  Catherine  A.  Arthur,  Milton  Spen- 
cer and  wife,  and  Wealthy  A.  Neve  and  bus- 
band  that  the  deed  operated  as  a  convey- 
ance of  the  interest  of  Wealthy  A.  Neve  and 
husband  to  the  same  extent  as  the  estate  of 
the  said  Milton  Spencer,  tor  the  reason 
that  the  patent  granted  the  title  to  the 
heirs .  of  D.  W.  Spencer,  deceased,  and  re- 
cited that  Milton  Spencer  had  made  proof 
and  payment  for  said  heirs  and  all  believed 
that  said  patent  constituted  said  Milton  Spen- 
cer the  trustee  of  said  heirs,  with  full  power 
to  convey  the  interests  of  all,  and  they  were 
so  advised  by  counsel  prior  to  the  executicm 
of  said  deed,  and  that  said  sale  was  the  free 
and  voluntary  act  of  said  Wealthy  A.  Neve 
and  husband,  who  then  and  there  received 
full  value  fcM:  the  same,  and  they  then  and 
there  considered  that  by  said  deed  they 
sold  and  conveyed  their  interest  In  aald  land 
to  Catherine  A.  Arthur;  that  Unmediately 
thereafter  said  Wealthy  A.  Neve  and  hus- 
band removed  from  said  land  to  a  distant 
part  of  this  state,  and  thence  to  Colorado, 
where  they  have  ever  since  remained,  never 
a.sBerting  any  right  or  claim  to  said  land  until 
May,  1887,  and  never  exercising  any  c<mtrol 
of  the  same;  that  said  Catherine  A.  Arthur 
paid  to  said  Wealthy  A.  Neve  1500  in  money 
as  the  purchase  price  of  her  interest,  and 
said  Catherine  A.  Arthur  was  put  in  posses- 
sion of  said  land  by  said  Milton  Spencer  and 
said  Wealthy  A.  Neve,  and  said  Catherine  A. 
Arthur  and  those  heading  under  her  have  ever 
since  been  In  the  exclusive,  peaceable,  open, 
notorious,  undisputed,  and  continuous  posses- 
sion of  said  premises,  and  have  expended 
much  money,  and  made  great,  valuable,  and 
lasting  improvements  thereon;  that  on  Fel>- 
ruaxy  11,  1880,  said  Catherine  A.  Arthnr  and 
her  husband,  James  Arthur,  conveyed  said 
land  to  the  plaintiff  by  deed  of  general  war- 
ranty, duly  acknowledged  and  recorded, 
whereby  the  plaintiff  claimed  to  be  the  own- 
er thereof  In  fee  simple;  that  said  land  at 
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the  time  of  defendiuits'  conveyance  to  Cather- 
ine A.  Arthnr  was  not  worth  more  than 
$1,00U,  Init  by  reason  of  the  money  and  labor 
ezpende<l  and  the  improvements  made  there- 
on said  property  lias  increased  to  the  value 
of  $10,000;  that  said  Harla.  L.  Huntington 
and  her  husband,  on  April  18,  18S6,  conveyed 
to  said  Milton  Spencer,  by  a  quitclaim  deed, 
all  their  right,  title,  and  interest  in  said  land, 
and  that  said  defendants  Frank  J.  Kelley,  J. 
C.  McNemey,  and  D.  M.  Thorp  had  full  notice 
of  all  the  rights  of  the  plalntitF  in  and  to  said 
premises  long  before  the  execution  of  the 
deed  by  Wealthy  A.  Neve  and  husband  to 
them,  and  by  reason  of  the  premises  it  would 
be  Inequitable  and  onjtut  to  permit  said  de- 
fendants to  assert  or  maintain  any  right, 
title,  estate.  Interest,  or  claim  whatsoever  in 
or  to  the  real  property  in  controversy.  The 
defendants  below,  who  are  plaintiffs  in  error, 
claimed  in  the  Court  below  that  the  replies 
were  inconsistent  with  the  petition,  and  con- 
stituted a  departure  from  it;  that  the  petition 
stated  a  cause  of  action  to  quiet  title,  while 
the  replies  set  forth  grounds  for  specific  per- 
formance; and  they  moved  the  court  to  com- 
pel the  plaintilT  below  to  elect  whether  he 
would  proceed  in  the  action  to  qnlet  title  or 
for  specific  performance,  but  the  court  over- 
ruled this  motion,  holding  that  the  pleadings 
stated  only  a  cause  of  action  to  quiet  title. 
Counsel  controvert  this  position  with  great 
earnestness  and  at  much  length.  They  refer 
to  Lord  Coke  as  stating  that  "a  departure  in 
pleading  is  saJd  to  be  when  the  second  plea 
containeth  matter  not  pursuant  to  his  f  6rmer, 
and  which  fOrtifieth  not  the  same,  and  there- 
fore it  Is  called  'decessus,'  because  he  de- 
parteth  from  his  former  plea"  The  action 
was  doubtless  intended  to  be  brought  under 
section  594  of  the  Code  of  Civil  Procedure. 
All  that  was  necessary  to  allege  was  that  the 
plalntUf  was  in  possession,  by  himself  or  ten- 
ant, of  the  real  property  described;  that  the 
defendants  claimed  an  estate  or  Interest 
therein  adverse  to  him;  and  asking  for  the 
determining  of  such  adverse  estate  or  Inter- 
est It  was  averred  in  the  petition  that  the 
plaintiff  was  the  owner  In  fee  as  well  as  In 
possession.  The  answers  were  to  the  effect 
that  Wealthy  A.  Neve  was  the  fee-simple 
owner  of  an  undivided  one-third  interest,  and 
the  replies  must  be  taken  to  concede  that  she 
did  hold  the  naked  legal  title  to  such  one- 
third  interest,  the  plaintiff  claiming,  how- 
ever, that  she  had  no  equitable  title  whatever 
to  the  premises,  such  being  wholly, In  him. 
We  do  not  think,  however,  that  this  conces- 
sion changes  snbstantlally  the  claim  made  in 
the  petition,  which  need  not  have  contained 
anything  about  the  nature  of  the  title,  wheth- 
er legal  or  equitable.  The  replies  met  fully 
the  averments  contained  in  the  answers,  sub- 
stantially admitting  their  truth  as  to  the 
legal  title,  but  stating  facts  showing  that  It 
would  be  inequitable  for  the  defendants  to 
«et  np  such  naked  legal  title  to  defeat  his  full 
•equitable  dalm  to  the  whole  premises.    Nei- 


ther do  we  think  that  the  repllea  stated  • 
cause  of  action  for  specific  performanoe.  It 
is  not  averred  that  Wealthy  A.  Neve  and 
husband  entered  Into  an  agreement,  either  In 
writing  or  by  partd,  to  convey  the  premises 
to  Catherine  A.  Arthnr;  but  the  substance  of 
the  allegation  in  this  respect  is  that  the 
Neves  represented  that  the  title  stood  In  the 
name  of  Milton  Spencer,  who  occupied  the 
relation  of  trustee;  and  that  his  deed  was 
sufficient  to  convey  their  title  as  well  as  hla 
own;  and  on  this  assumption  they  received 
their  full  share  of  the  purchase  money,  and 
thus  the  equitable  title  was  vested  In  Cath- 
erine A.  Arthur.  We  think  the  replies  did 
not  depart  from  the  petition. 

2.  It  Is  further  contended  that  by  virtue  of 
the  admlaslon  in  the  replies  the  legal  title  to 
the  extent  of  an  undivided  one-third  Interest 
was  in  Wealthy  A.  Neve,  and,  as  the  posses- 
sion of  one  tenant  in  common  is  the  posses- 
sion of  all,  she  and  her  grantees  must  like- 
wise be  deemed  in  possession,  and  therefore 
the  action  to  quiet  title  wlU  not  lie.  But  a 
tenant  In  common  may  oust  his  ootenant,  and 
the  latter  may  have  his  remedy  theref(»  by 
ejectment.  Scantlln  v.  Allison,  32  Elan.  370, 
378,  379,  4  Pac.  618.  In  this  case,  however, 
it  is  averred  In  the  answer  that  the  plaintiff 
was  in  possession  of  the  whole  tract,  and 
had  been  ever  since  February  11,  1880,  deny- 
ing any  right  In  the  defendants,  and  this  la 
substantially  admitted  by  the  replies.  Now, 
as  the  plaintiff  was  in  possession  under  a 
legal  title  to  the  undivided  two-thirds  and 
an  eaultable  'title  to  the  wh(de  estate.  It  can- 
not be  said  that  Wealthy  A.  Neve  was  In  pos- 
session merely  because  she  bad  the  naked 
legal  title  to  an  undivided  one-third.  Posses- 
sion under  a  full  equitable  title  is  suffldoit  to 
give  the  plaintiff  a  standing  in  court.  Sec- 
tion 594  of  the  Code  is  broad  and  general  In 
its  terms.  A  person  in  aetoal  possession  un- 
dw  claim  of  title  may  have  his  rights  adjudi- 
cated as  against  any  adverse  claimant.  Oll- 
tenan  v.  Lemert,  13  Kan.  47S. 

8.  We  deem  It  nnnecessary  to  dlscnsa  the 
'evidence.  It  strongly  tends  to  prove  the 
substantial  allegations  of  the  replies.  The 
discrepancies  are  unimportant.  The  coort 
made  very  full  findings  of  fact  in  substantial 
agreement  with  the  averments  contained  In 
the  r^Uee,  and  these  findings  were  well  sup- 
ported by  the  evidence.  After  the  transac- 
tion between  the  Arthnrs,  the  Neves,  and  the 
Spencers,  it  would  be  most  inequitable  and 
unjust  to  permit  the  Neves  to  dalm  any  inter- 
est in  the  premises  In  controveiBy.  Th« 
transaction  embraces  every  eiemoit  of  an 
estoppel  as  against  them,  as  laid  down  In 
Clark  V.  CooUdge,  8  Kan.  189,  186.  The  de- 
fendants Kelley,  McNemey,  and  Thorp  re- 
ceived their  deed  on  or  about  May  23,  1887, 
and  they  stand  In  no  better  position  than  the 
Neves.  It  is  true,  they  did  not  know  of  the 
transaction  between  the  Neves,  the  Spencers, 
and  the  Arthurs  In  1873,  whereby  James  Ar- 
thur was  to  have  this  80-acre  tract  and  an  ln> 
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ter«Bt  is  the  mill  property  In  consideration 
of  tbe  transfer  by  him  of  a  Bawmlll  at  Caw- 
ker  City,  a  pair  of  com-buhrs,  and  a  quarter 
section  of  land  near  Cawker  City,  bat  th^ 
knew  that  tbe  plaintltr  below  was  in  poeaes- 
sion  of  the  premises,  claiming  full  ownership; 
that  his  grantor  had  a  deed  from  Milton 
Spencer  and  wife,  purporting  to  convey  the 
full  title;  and  that  suit  had  been  commenced 
by  the  plaintiff  b^ow  for  the  purpose  of 
quieting  his  title  as  against  the  Neves,  whose 
adverse  claim  was  alleged  to  be  groundless; 
ft>r  they  had  examined  the  petition  in  this 
case  before  the  delivery  of  the  deed  to  them. 
They  paid  their  money  and  took  their  chan- 
ces, well  knowing  that  the  title  was  in  dis- 
pute. The  judgment  of  the  district  court  will 
be  afilrmed.    All  the  justices  concurring. 


(S  Kan.  846) 

SOPBR  et  al.  v.  GABE  et  nx. 

(Supreme  Court  of  Kansas.     Oct.  5,  1895.) 

BnciFio  Fbhfobmakcs  —  Trkdbr  or  Titls  — 
Fleadino — Jddgkbnt. 

1.  Where,  by  the  terms  of  a  contract  for 
•  the  sale  and  conveyance  of  land,  the  purchase 

price  is  made  payable  in  installments,  and  the 
conveyance  is  to  be  made  upon  the  payment  of 
the  last  installment,  and  where  default  is  made 
by  the  purchasers  in  the  payments,  and  no  ac- 
tion is  brought  by  the  vendors  to  enforce  the 
contract  until  after  the  maturity  of  the  last  in- 
stallment, the  obligations  of  the  parties  to  the 
contract  are  mutual  and  dependent,  and  the 
vendors  cannot  maintain  an  action  to  specifical- 
ly enforce  the  contract  or  to  recover  any  part 
of  the  purchase  money  until  they  make  or  ten- 
der a  conveyance  of  the  land. 

2.  A  petition  filed  by  the  vendors  In  an  ac- 
tion to  enforce  such  a  contract  which  contains 
no  averment  of  a  tender  of  conveyance,  and  al- 
leges no  excuse  for  the  failure  to  make  such  a 
tender,  is  fatally  defective,  and  a  demurrer 
thereto  should  be  sustained. 

3.  The  allegations  of  the  answer  of  the 
pnrdiasers,  and  the  testimony  with  respect  to 
their  statements  and  conduct,  examined,  and 
held,  that  they  did  not  constitute  a  waiver  of 
the  essential  averments  and  proof  of  a  tender 
of  conveyance  by  the  vendors. 

4.  A  judgment  in  such  action  whi6h  awards 
to  the  vendors  the  full  purchase  price  of  the 
land,  without  requiring  them  to  convey  the  same 
to  the  purchasers  by  a  good  title,  is  erroneous, 
and  the  error  is  reversible  in  this  court  although 
no  exception  was  taken  to  the  same  in  the  trial 
court. 

(Syllabus  by  the  Court) 

Error  from  district  y>ntt,  Mitchell  county; 
Cyrus  Heren,  Judge. 

Action  by  ■William  H.  F.  Gabe  and  WUhrf- 
ulna  V.  A.  Gabe  against  D.  W.  Boper  and 
others.  PlaintUTs  bad  judgment,  and  de- 
fendants bring  error.    Reversed. 

On  May  21,  1887,  William  H.  F.  Gabe  and 
his  wife  sold  165  acres  of  land  to  D.  W. 
Soper  and  13  others,  at  the  agreed  price  of 
$14,000.  A  cash  payment  of  $2,800  was  made, 
and  the  balance,  which  was  to  bear  Interest 
at  8  per  cent.,  was  to  be  paid  in  installments 
of  $2,800  every  thr>e  months,  making  the 
last  payment  due  upon  May  21,  1888.  The 
purchasers  weire  to  have  possession  of  the 


land  three  months  after  the  sale,  together 
with  a  share  of  the  crops  growing  thereon. 
Among  other  things,  the  written  agreement 
of  the  parties  stipulated  that  punctual  pay- 
moit  of  the  installments  should  be  made  as 
they  became  due,  and  that  the  purchasers 
should  seasonably  pay  all  taxes  and  assess- 
ments that  might  thereafter  become  due  up- 
on the  premises.  It  also  contained  the  fol- 
lowing provision:  "In  case  the  second  party 
[the  purchasers],  his  legal  r^resentative  or 
assigns,  shall  pay  the  several  sums  of  money 
aforesaid  punctually  and  at  the  times  above 
limited,  and  shall  strictly  and  literally  per- 
form all  and  singular  the  agreements  and 
stipulations  aforesaid,  after  their  true  tenor 
and  intent,  then  the  first  party  [the  Gabes] 
will  cause  to  be  made  and  executed  unto  the 
said  second  party,  his  heirs  or  assigns  (upon 
request,  at  the  office  of  tbe  first  party,  and 
the  surrender  of  this  contract),  a  good  and 
sufficient  warranty  deed,  free  and  clear  of 
all  incumbrances  existing  against  said  prem- 
ises at  the  date  of  this  contract.  And  it  is 
hereby  agreed  and  covoiantecl  by  the  par- 
ties hereto  that  time  and  ponctuality  are 
material  and  essential  ingredients  of  this 
contract.  And  In  case  the  second  party  shall 
fall  to  make  payments  aftHresaid,  and  each 
of  them,  punctuallyand  apon  the  strict  terms 
and  times  above  limited,  and  likewise  to  per- 
form and  complete  all  and  each  of  the  agree- 
ments and  stipulations  aforesaid,  strictly  and 
literally,  without  any  failure  or  default,  then 
this  contract,  so  far  as  it  may  bind  said  first 
party,  stiall  become  utterly  null  and  void, 
and  all  rights  and  interests  hereby  created 
or  then  existing  in  favor  of  or  derived  from 
the  second  party  shall  utterly  cease  and  de- 
termine, and  the  right  of  possession  and  all 
equitable  and  legal  interests  in  the  premises 
hereby  contracted  shall  revert  to  and  revest 
In  the  said  first  party  without  any  declara- 
tion or  forfeiture  or  act.  of  re-entry  or  any 
other  act  by  said  first  party  to  be  performed, 
and  without  any  right  of  said  second  party 
of  reclamation  or  compensation  for  moneys 
paid  or  services  performed,  as  absolutely, 
fully,  and  perfectly  as  if  this  contract  had 
never  been  made."  The  purchasers  failed  to 
make  the  payments  provided  tor;  and  on 
August  6,  1888,  the  Gabes  brought  an  action 
against  the  purchasers  for  the  specific  per- 
formance of  the  contract.  In  their  petition 
they  set  the  contract  forth,  and  allege  that 
$3,000  had  been  paid,  together  with  interest 
on  the  balance  up  to  May  22,  1888,  and  that 
the  remainder  of  the  purchase  money,  with 
Interest  from  the  last  date,  amounting  to 
$11,000,  was  due  under  and  by  the  terms  of 
the  contract.  It  was  farther  alleged  that  the 
purchasers  had  enjoyed  the  use  and  peacea- 
ble possession  of  the  premises  ever  since  the 
making  of  the  contract,  and  that  the  plain- 
tiffs were  ready  and  willing  to  perform  their 
part  of  the  agreement,  and  to  convey  the 
premises,  upon  payment  of  the  remainder  of 
the  purchase  money.    The  prayer   of   the 
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plaintiffs  was  for  a  judgment  for  specific  per- 
f ormance,  for  tbe  amount  due  under  the  con- 
tract, and  an  averment  alleging  willingness 
to  perform  their  part  of  the  agreement  by 
the  execution  of  a  proper  conveyance  of  the 
premises.  The  defendants,  who  were  the  pur- 
chasers, demurred  to  the  petition,  upon  the 
ground  that  It  did  not  state  facts  sufficient 
to  c<H)8tltute  a  cause  of  action,  but  the  de- 
murrer was  overruled.  Afterwards,  the  de- 
fendants answered.  The  answer  contained: 
First,  a  general  denial;  second,  that,  by  rea- 
son of  the  default  of  the  defendants  to  make 
the  payments  agreed  upon,  the  contract  had 
become  null  and  void,  and  all  rights  there- 
under In  favor  of  either  party  had  ceased  and 
determined;  and,  third,  that  the  plaintiffs, 
prior  to  the  bringing  of  the  action,  had  avail- 
ed themselves  of  the  right  under  the  con- 
tract to  accept  a  forfeiture  arising  by  reason 
of  the  default  of  the  defendants,  and  had, 
prior  to  the  commencement  of  the  action, 
with  the  consent  of  the  defendants,  accepted 
and  taken  possession  of  the  land,  and  re- 
tained all  of  the  money  paid  on  the  contract, 
which,  it  Is  averred,  was  equal  to  the  real 
value  of  the  land.  A  trial  was  had  with  a 
jury,  and,  when  the  testimony  of  the  plain- 
tiffs was  concluded,  the  defendants  demurred 
to  the  evidence,  but  the  demurrer  was  over- 
ruled. The  jury  returned  a  verdict  for  the 
plaintiffs  for  $13,072.70.  Upon  this  verdict 
an  unconditional  judgment  for  the  payment 
of  money  was  rendered  against  the  defend- 
ants for  the  full  amount  of  the  unpaid  par- 
chase  money,  and  no  provision  was  made 
wliatever  for  securing  a  title  to  the  land  to 
the  defendants,  nor  that  the  plaintiffs  should 
execute  a  deed  to  the  defendants  upon  the 
satisfaction  of  the  judgment,  or  at  any  other 
time.  The  defendants  complain  of  the  rul- 
ings made,  and  bring  the  case  here  for  re- 
view. 

J.  D.  McFarland,  for  plaintiffs  in  error.  A. 
H.  Ellis,  E.  S.  Ellis,  and  F.  T.  Bumham, 
for  defendants  in  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  first  point  to  which  our  attention  is 
called  Is  the  Insufiaclency  of  the  petition. 
It  contained  no  averment  that  a  deed  con- 
veying a  good  title  to  the  land,  or  that  any 
deed,  was  ever  executed  by  the  Gabes  to  the 
purchasers,  or  that  before  the  commencement 
of  the  action  or  at  any  other  time  the  Gabes 
had  tendered  the  purchasers  a  conveyance 
of  the  premises  purchased,  nor  did  it  con- 
tain any  excuse  for  the  failure  to  tender  a 
deed.  The  obligations  of  the  contract  are 
mutual  and  dependent,  and,  before  one  party 
can  enforce  performance,  it  must  appear  that 
he  is  not  himself  in  default.  The  Gabes 
might  have  enforced  the  collection  of  all  the 
Installments  preceding  the  last  one  without 
having  tendered  a  conveyance  of  the  prop- 
erty sold,  but,  as  no  steps  were  taken  to  col- 
lect the  several  Installments  until  after  the 


last  one  was  due,  a  single  cause  of  action 
exists  for  the  collection  of  the  purchase  mon- 
ey, and  payment  cannot  be  compelled  until 
they  have  complied  or  tenda^  compliance 
with  the  obligations  resting  upon  them.  In 
a  somewhat  similar  case  it  was  said  that  "all 
the  parties  to  the  papers  must  perform  at 
the  same  time,  neither  being  under  any  obli- 
gation to  trust  the  other.  As  it  appears  that 
EUedge  has  neither  delivered  nor  tendered 
a  deed,  he  cannot  maintain  an  action  for  the 
purchase  money  embraced  in  the  note  sued 
on."  lies  V.  EUedge,  18  Kan.  296.  In  a 
later  case  of  the  same  character,  and  where 
the  agreements  of  the  parties  were  held  to  be 
mutual  and  dependent,  it  was  said  that  "nei- 
ther party  can  put  the  other  in  default  save 
by  a  performance  or  an  offer  to  perform  on 
his  part.  No  action  can  be  maintained  on 
the  note,  not  even  to  adjudge  it  a  Hen,  until 
the  plaintiff  has  offered  to  convey  the  prem- 
ises. •  •  ♦  At  any  rate,  before  either  par- 
ty can  justly  summon  the  other  Into  court, 
and  Impose  the  expense  and  annoyance  of  a 
suit,  he  should  at  least  tender  performance 
on  his  part."  Morrison  v.  Terrell,  27  Kan. 
326.  See,  also,  Close  v.  Dunn,  24  Kan.  270; 
Sanford  v.  Bartholomew,  33  Kan.  38,  5  Pac. 
429. 

It  Is  well  settled  in  this  state  that  a  ven- 
dor cannot  enforce  a  contract  like  the  one  in 
question,  and  collect  the  purchase-price  of 
the  land  which  he  has  agreed  to  convey, 
without  alleging  and  proving  that  he  has 
performed  his  own  obligation  by  making  and 
tendering  a  deed  of  conveyance.  As  the 
delivery  or  tender  of  a  deed  is  a  prerequisite 
to  compel  a  performance,  allegations  of  a 
tender  or  offer  of  performance  in  the  petition 
•were  essential;  and,  as  the  petition  of  the 
plaintiffs  below  wholly  failed  in  this  particu- 
lar, no  right  of  action  was  shown,  and  the 
court  committed  error  in  overruling  the  de- 
murrer. 

The  demurrer  to  the  evidence  should  have 
been  sustained  for  the  same  reason.  No 
proof  of  performance  was  offered,  nor  was 
any  excuse  for  the  want  of  It  shown.  The 
allegations  of  the  answer  did  not  supply  the 
essential  averment  of  tender,  nor  did  they 
constitute  a  waiver  of  such  averment  and 
proof. 

It  is  contended  that  the  tender  of  a  deed 
was  unnecessary,  because  the  proof  showed 
that  the  defendants  below  (the  purchasers) 
had  repudiated  the  contract,  and  declined  to 
cari-y  out  its  provisions,  before  the  commence- 
ment of  the  action.  One  of  the  defendants 
testified  upon  rebuttal  that  at  an  interview, 
with  the  Gabes,  prior  to  the  beginning  of  the 
action,  he  told  them  that  the  defendants 
"had  concluded  to  let  the  land  go  back."  It 
does  not  appear  that  he  had  authority  to 
speak  for  his  associates.  A  single  remark 
of  this  kind  by  one  of  the  14  purchasers  is 
hardly  sufficient  to  show  that  a  tender  would 
have  been  declined,  and  is  wholly  insuffi- 
cient of  itself  to  constitute  a  waiver. 
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The  plaintiffs  In  error  contend  that  the  de- 
lay of  the  Gabes  in  attempting  to  secure  peis 
fannance,«or  In  applying  to  the  court  for  re- 
lief, amounts  to  waiver  of  their  rights  under 
the  contract,  and  to  an  acceptance  of  the  for- 
feiture. It  la  true  that,  where  time  is  made 
of  the  essence  of  the  contract,  a  party,  to 
obtain  specific  performance,  must  have  acted 
without  unreasonable  delay.  In  this  case, 
however,  the  conduct  of  the  parties  and  the 
circomstances  of  the  case  indicate  that  the 
Gabes  had  waived  the  payment  of  the  money 
upon  the  day  it  was  due,  and  that  they  and 
the  other  parties  had  treated  the  contract  as 
still  In  force.  The  purchasers  were  given 
possession  of  the  premises  about  the  time  of 
the  purchase,  and  they  continued  in  posses- 
sion of  the  land  until  after  the  present  action 
was  brought  The  testimony  further  tends 
to  show  that  the  purchasers  had  obtained  an 
extension  of  time  within  wlilch  to  make  pay- 
ment, and,  although  that  time  had  expired, 
the  Gabes  were  still  endeavoring  to  secure 
the  payment  of  the  money.  Under  these 
circumstances,  if  a  tender  Iiad  been  made  or 
waived,  the  Gabes  would  be  entitled  to  a 
specific  performance  of  the  contract 

The  judgment  that  was  rendered  in  the 
case  is  not  sustained  either  by  the  pleadings 
or  the  testimony,  and  this  objection  is  of 
itself  sufBcient  to  require  a  reversal  and  a 
new  trial  of  the  cause.  Under  Its  terms,  the 
purchasers  are  required  to  speciflcally  pef- 
fohn,  and  to  pay  the  full  purchase  price  of 
the  land,  without  obtaining  the  title  thereto 
or  any  credit  for  the  value  of  the  same.  The 
obligations  of  the  contract  as  we  have  seen, 
were  mutual,  and  no  judgment  should  have 
been  rendered  requiring  performance  by  one 
of  the  parties  without  also  requiring  It  of 
the  other.  Instead  of  that  the  judgment 
awards  to  the  'Gabes  the  full  purchase  price 
of  the  land,  and  permits  them  to  retain  the 
land  which  represents  the  purchase  price. 
To  entitle  the  plaintiffs  below  to  judgment 
for  specific  performance,  it  devolved  upon 
them  to  allege  and  prove  a  tender  of  per- 
formance. Unless  a  tender  has  been  w&ived, 
they  must  allege  and  show  the  tender  of  a 
deed  conveying  a  good  title,  and  the  tender 
shoidd  be  kept  good  until  the  judgment  Is 
rendered.  In  tliis  case  there  was  no  proof 
as  to  the  ability  of  the  Gabes  to  convey  the 
title  which  they  had  contracted  to  convey, 
nor  any  showing  as  to  the  condition  of  the 
title  when  the  Judgment  was  rendered. 
There  being  no  inquiry  or  finding  concerning 
the  title  or  the  ability  of  the  Gabes  to  con- 
vey, this  court  is  without  power  to  direct  any 
modification  of  the  judgment  respecting  title. 
The  error  in  the  Judgment  is  not  a  mere 
technical  defect  in  form,  but  it  is  a  substan- 
tial one,  in  failing  to  protect  the  rights  of 
the  purchasers,  and  In  adjudging  a  specific 
performance,  without  providing  for  a  convey- 
ance to  them  of  the  property  for  which  they 
were  required  to  pay. 

The  error  in  the  final  judgment  is  review- 


able in  this  coiurt,  although  no  exception  was 
taken  to  the  same,  nor  any  motion  to  correct 
the  error  in  the  trial  court 

The  remaining  questions  that  have  been 
discussed,  upon  the  admission  of  testimony, 
and  upon  the  instructions  of  the  court,  have 
been  examined,  but  we  find  notbing  in  them 
which  requires  special  comment.  The  Judg- 
ment of  the  district  court  wUl  be  reversed, 
and  the  cause  remanded  for  another  trial. 
All  the  justices  concurring. 


(66  Kan.  681) 

BOWBRSOOK  V.  ADAMS,   Sheriff. 

(Supreme  Court  of  Kansas.     Oct  5,  1895.) 

Fbaudulemt  C0NVETAKOE8  —  Cross-Examination 
or  Witness— EviDENCB— Records — 

ISJCNCTIOX. 

1.  In  a  controversy  where  it  is  claimed  that 
a  transfer  of  property  was  a  pretense  and  a 
fraud,  and  where  it  is  attended  by  some  unusual 
circumstances,  the  court  should  allow  an  ex- 
tended ingniry  and  great  latitude  in  cross-exam- 
ination of  the  parties  thereto  ^s  to  the  consid- 
eration of  the  transfer,  the  means  of  the  par- 
ties thereto,  their  conduct,  and  the  circumstan- 
ces of  the  transfer. 

2.  Certified  copies  of  personal  property 
statements  made  for  purposes  of  taxation, 
which  have  been  signed  and  veriSed  by  the  list- 
ing parties,  and  preserved  in  the  oifice  of  the 
county  clerk,  may  be  received  in  evidence  where' 
the  originals  would  be  competent,  and  where 
they  are  not  in  the  possession  nor  under  the 
control  of  the  party  desiring  to  use  the  same. 

3.  Where  the  plaintiff  alleges  that  property 
which  he  is  seeking  to  recover  was  seized  by  a 
sheriff  under  an  execution  issued  out  of  a  cer- 
tain court,  and  directed  to  the  officer  as  sheriff, 
and  there  is  no  averment  that  the  execution  was 
irresrular  in  form  or  invalid  for  any  reason,  it 
will  be  presumed  that  the  execution  is  valid  and 
sufiicient  to  justify  the  seizure  of  the  property. 

4.  In  proceedings  in  aid  of  execution  before 
a  probate  judge,  the  orders  made  and  proceed- 
insrs  taken  do  not  become  records  of  the  probate 
court,  and  copies  of  the  same  certified  to  by  the 
probate  judge  are  not  admissible  in  evidence  for 
the  purpose  of  showing  what  orders  and  pro- 
ceedings were  made  and  had. 

5.  An  order  of  injunction  restraining  the 
sale  of  property  will  not  affect  one  who  is  not 
a  party  or  a  privy  to  the  proceeding,  and  who 
has  had  no  notice,  and  is  without  knowledge 
that  such  an  order  has  been  made. 

(Syllabus  by  the  Comt.) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Action  of  replevin  by  J.  D.  Bowersock 
against  T.  M.  Adams,  sheriff.  Defendant 
had  Judgment,  and  plaintiff  brings  error. 
Reversed. 

A.  E.  Parker,  for  plaintiff  in  error.  Thom- 
as George  and  VV.  W.  Schwlnn,  for  defend- 
ant in  error. 

JOHNSTON,  J.  This  was  an  action  of  re- 
plevin, brought  by  J.  D.  Bowersock,  to  re- 
cover from  T.  M.  Adams,  who  was  sheriff 
of  Sumner  county,  the  possession  of  ten 
horses,  two  omnibuses,  two  hacks,  one  bag- 
gage wagon,  and  five  sets  of  harness,  of  the 
alleged  value  of  $3,070.  The  sheriff  had 
seized  the  animals  and  articles  mentioned 
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upon  &n  execution  as  the  property  of  Henry 
Tisdale.  The  property  bad  belonged  to  Tls- 
dale,  but  Bowersoek  claimed  that  Tisdale 
was  indebted  to  him  In  a  large  sum  of  mon- 
ey, and  that  the  property  was  sold  and 
transferred  to  him  as  part  payment  of  that 
Indebtedness.  The  defendant  claimed  that 
the  property  In  fact  belonged  to  Tisdale  at 
the  time  of  the  levy  thereon,  and  that  the 
transfer  was  not  made  in  good  faith,  but 
rather  for  the  purpose  of  covering  It  up  so 
as  to  defeat  the  creditors  of  Tisdale. 

The  bona  fides  of  the  transfer  was  the 
principal  inquiry  In  the  litigation,  and  upon 
that  proposition  the  findings  and  Judgment 
of  the  court  were  against  the  plaintiff.  He 
first  complains  that  the  range  given  to  the 
cross-examination  of  some  of  the  witnesses 
was  too  wjde,  the  result  of  which  was  preju- 
dicial to  him.  The  statements  made  by  the 
plaintiff  in  several  of  the  pleadings  and  in 
his  testimony,  together  with  some  unusual 
circumstances  which  were  brought  out  In 
tlie  case.  Justified  an  extended  inquiry  and 
great  latitude  in  cross-examination  as  to  the 
consideration  of  the  transfer,  the  means  of 
the  parties  thereto,  their  conduct,  and  the 
circumstances  of  the  transfer.  In  this  view, 
we  cannot  say  that  prejudicial  error  was 
committed  in  ruling  upon  the  objections  to 
the  cross-examination  of  plaintHTs  wit- 
nesses. 

In  the  course  of  the  trial,  certified  copies 
of  personal  property  statements,  listing  the 
property  owned  or  formerly  owned  by  Tis- 
dale, were  received  in  evidence.  These 
statements,  when  signed  and  verified  by  the 
listing  parties,  are  required  to  be  returned 
to  the  county  clerli,  and  preserved  in  his  of- 
fice. Gen.  St  1889,  par.  G914.  As  they  are 
official  papers,  required  by  law  to  be  filed 
and  preserved  In  a  public  office,  copies  of 
them  duly  certified  by  the  county  clerk  un- 
der bis  facial  seal  may  be  received  in  evi- 
dence with  the  same  effect  as  the  originals, 
where  the  originals  are  not  in  the  possession 
nor  under  the  control  of  the  party  desiring 
to  use  the  same.  Civ.  Code,  $  372.  The 
statements  in  question  were  made  before  and 
after  the  alleged  transfer,  and  tended  to 
throw  some  light  on  the  question  of  a  change 
of  possfessicn,  and  of  the  management  and 
control  of  the  property  by  the  parties  to 
that  transfer.  We  think  no  error  was -com- 
mitted Id  receiving  them. 

Nor  can  we  sustain  the  objection  to  the 
proof  of  the  process  under  which  the  prop- 
erty was  seized  and  held  by  the  sheriff. 
The  only  proof  offered  in  that  respect  was  a 
certified  copy  of  an  execution  issued  upon  a 
Judgment  of  the  dietriet  court  of  Sedgwick 
county.  The  certificate  of  the  clerk  was  suf- 
ficient in  form  to  make  the  copy  of  the  exe- 
cution admissible  where  the  original  was 
out  of  the  possession  and  beyond  the  control 
of  the  sheriff,  but  no  proof  of  the  Judgment 
upon  which  the  execution  was  based  was 
produced.    To  Justify  such  a  seizure  by  an 


officer,  it  is  generally  necessary  that  bis 
official  character  and  the  proceedings  and 
process  under  which  he  acted  should  be 
shown.  In  this  case,  however,  the  official 
character  of  the  officer  was  alleged  in  the 
petition,  and  it  also  contained  an  averment 
that  he  took  possession  of  the  property  as 
sheriff  under  and  by  virtue  of  a  "supposed" 
writ  of  execution  issued  out  of  the  district 
court  ot  Sedgwick  county,  Kan.,  and  direct- 
ed to  him  as  sheriff.  There  was  no  aver- 
ment that  the  execution  was  irr^ular  In 
form  or  Invalid  for  any  reason;  and  as  the 
plaintiff  alleged  the  existence  of  process 
which,  if  valid,  would  Justify  a  seizure  of 
the  prop»ty.  Its  validity,  in  the  absence  <rf 
an  averment  to  the  contrary,  will  be  pre- 
sumed. 

A  more  serious  objection,  however,  was 
the  admission  In  evidence  of  certified  copies 
of  certain  proceedings  in  aid  of  execution 
bad  before  the  probate  Judge  of  Douglas 
county.  They  purport  to  have  been  bad  be- 
fore the  probate  Judge  in  October,  1888,  and 
were  instituted  upon  affidavit  alleging  that 
in  the  district  court  of  Sedgwick  county  a 
Judgment  had  been  obtained  against  Henry 
Tisdale  in  favor  of  Samuel  Wickery  for  $4,- 
800;  that  an  execution  Issued  thereon  had 
been  returned  unsatisfied;  and  that  Tisdale 
had  property  which  he  unjustly  refused  to 
apply  towards  the  satisfaction  of  the  Judg- 
ment. Upon  this  affidavit  the  probate  Judge 
issued  an  order  requiring  Tisdale  to  appear 
and  answer  concerning  his  property.  In  ac- 
cordance with  this  order,  he  appeared  on 
October  3,  1888,  which  was  about  a  year 
before  the  alleged  transfer,  and  submitted 
to  an  examination  conc^nlng  his  propoty, 
which  was  made  upon  oath  and  reduced  to 
writing.  At  the  close  of  the  examination, 
the  probate  Judge  ordered  him  to  turn  over 
a  small  sum  of  money  which  he  admitted  to 
have  on  his  person,  and  ordered  that  he  be 
restrained  from  interfering  with  or  dispos- 
ing of  any  of  the  property  mentioned  In  his 
evidence.  These  proceedings  purport  to  have 
been  before  John  Q.  A.  Norton,  probate 
judge,  while  the  certificate  attached  to  the 
papers  Is  made  by  B.  .T.  Horton,  a  successor, 
who  certifies  them  to  be  copies  of  papers  lii 
the  proceedings  referred  to,  which  he  finds 
among  the  papers  of  the  Douglas  county 
probate  court  The  certified  copies  do  not 
reach  the  rank  of  evidence,  and  their  admis- 
sion was  error.  The  papers  in  question  were 
not  records  of  the  probate  court  While  the 
proceedings  were  had  before  the  probate 
Judge,  they  were  not  an  exercise  of  probate 
Jurisdiction,  nor  was  a  record  of  them  re- 
quired to  be  kept  in  the  probate  court.  The 
Judge  was  exercising  Judicial  functions  in  a 
case  in  the  district  court,  and  was  in  fact 
acting  as  a  subordinate  officer  of  that  court, 
and  under  its  supervisory  control.  Toung  t. 
Ledrick,  14  Kau.  92.  Under  the  statute,  the 
Judge  is  required  to  "reduce  all  his  orders  to 
writing,  which,  together  with  a  minute  ot 
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biB  proceedings,  signed  by  bimself ,  shall  be 
filed  with  the  cleric  of  the  court  of  the 
county  in  which  Judgment  Is  rendered  or  the 
transcript  of  the  Justice  filed,  and  the  clerk 
shall  enter  on  his  execution  docket  the  time 
of  filing  the  same."  CIt.  Code,  i  499.  Under 
this  provision,  it  became  the  duty  of  the  pro- 
bate Judge  of  Douglas  county  to  transmit 
and  file  with  the  clerk  of  the  district  court 
of  Sedgwick  county  the  orders  and  proceed- 
ings which'  have  been  mentioned;  and  the 
clerk  of  that  court,  who  had  the  legal  cus- 
tody of  the  records,  was  the  only  officer  who 
was  CMnpetent  to  give  certified  copies  of  the 
same  that  might  be  used  as  eTidence.  As 
there  was  no  valid  proof  offered  of  these 
proceedings  or  of  the  order  of  injunction 
uxajie  by  the  probate  Judge  of  Douglas  coun- 
ty, the  admission  of  the  testimony  was  prej- 
udicial error.  As  this  was  the  only  testi- 
mony concerning  the  injunction,  the  court 
committed  error  in  refusing  to  Instruct  the 
Jury  that  there  was  no  sufficient  evidence 
that  Tisdale  had  been  enjoined  or  restrained 
from  selling  or  disposing  of  the  property  in 
controversy  at  the  time  that  he  claimed  to 
have  sold  it  to  Bowersock.  In  his  testi- 
mony, Bowersock  stated  that  he  had  no  no- 
tice or  knowledge  of  the  restraining  order; 
and,  if  It  had  been  shown  that  such  an  or- 
der had  been  made,  then  the  court  should 
have  granted  the  request  of  plaintifl!,  and  in- 
structed the  Jury  that  an  injunction  al- 
lowed against  Tisdale  would  not  aftect  the 
plaintiff  in  the  matter  of  the  purchase  of  the 
property,  unless  he  had  been  notified  of  the 
injunction  before  the  purchase  of  the  prop- 
erty, or  had  knowledge  that  such  injunction 
had  been  issued. 

For  the  errors  mentioned,  the  Judgment 

will  be  reversed,  and  the  cause  remanded 

.  for  a  new  trial.   All  the  Justices  concurring. 


(66  Kan.  687) 

POOEB  et  al.  v.  POOBB. 

(Supreme  Court  of  Kansas.  Oct.  6,  1805.) 
Wills — Constbuctioji. 
An  instrument  in  writing,  denominated 
on  its  face  as  a  last  will  and  testament,  which 
purports  to  give  no  present  interest  in  any  prop- 
erty, but  only  the  estate  of  which  the  makers 
die  seised,  signed  by  the  parties,  and  delivered 
to  the  devisee  therein  named  before  the  death 
of  the  makers,  but  wMch  is  not  witnessed  nor 
snbscribed  by  any  person  other  than  the  makers, 
is  without  legal  force,  either  as  a  conveyance 
inter  vivos  or  a  will. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Cloud  county;  P. 
W.  Sturges,  Judge. 

Action  by  David  P.  Poore  against  Hanni- 
bal Poore  and  James  M.  Poore.  Plaintilf  had 
Judgment,  and  defendants  bring  error.  Be- 
versed. 

This  action  was  brought  by  the  defendant 
in  error,  as  plaintifC  below,  against  the  plain- 
tiffs in  error,  who  are  his  brothers,  for  the 
purpose  of  establishing  his  right  to  the  en- 


tire estate  of  Adell  and  Hannle  Poore,  de- 
ceased sisters  of  the  parties  to  the  suit  la 
bis  petition  the  plalntifC  alleged  the  r^ation- 
ship  of  the  parties,  the  ownership  by  said 
Adell  and  Hannle  of  certain  real  and  per- 
sonal property  therein  described,  and  that 
an  agreement  was  made  between  said  plain- 
tiff and  said  Adell  and  Hannle  in  writing, 
by  the  terms  of  which,  in  consideration  of 
certain  services  to  be  performed  by  said 
plalntifiF,  they  agreed  that  they  would  by  will 
give,  devise,  and  bequeath  to  him  all  of  the 
property  which  they  should  own  at  the  time 
ot  their  decease.  That  he  had  fully  complied 
with  all  the  terms  of  said  agreement  on  his 
part  That  for  the  purpose  of  carrying  out 
such  contract  they  executed  the  following  in- 
strument in  writing:  "The  Last  Will  and 
Testament  of  Adell  and  Hannle  Poore.  Con- 
cordia, Kansas  (Clond  Co.).  We,  the  under- 
signed, do  hereby  give  and  bequeath  all  our 
real  estate  and  perscmal  proi>erty  of  which 
we  die  possessed  or  seised  to  David  F.  Poore, 
his  heirs  and  assigns,  to  hold,  own,  and  pos- 
sess forever,  and  use  as  their  own.  We  here- 
unto set  our  hands  and  seal  this  tenth  day 
of  March.  Adell  Poore.  Hannle  Poore." 
That  on  the  10th  day  of  March,  1890,  they 
ddivered  said  instrument  to  the  plaintiff. 
That  the  plaintiff  is  advised  that  said  instru- 
ment is  insufficient  In  law  to  pass  the  title 
of  said  property  to  said  plaintiff,  and  that 
the  plaintiff  is  in  i)ossesslon  of  all  said  prop- 
erty. The  petition  concludes  with  a  prayer 
for  a  Judgment  requiring  the  defendants  to 
execute  and  deliver  to  him  deeds  conveying 
their  interests  in  the  property,  and  adjudging 
him  to  be  the  absolute  owner  of  the  whole 
thereof.  The  action  was  tried  by  the  court, 
and  full  findings  of  fact  were  made,  from 
which  it  appears  that  the  sisters  committed 
suicide  by  drowning  on  March  11,  1890.  Q^he 
plaintiff  claimed  that  the  written  c<Mitract 
mentioned  in  the  petition  was  in  the  form  of 
a  letter  from  his  sisters  to  him.  The  court 
finds  that  no  such  letter  was  written,  and 
that  no  valid  ccmtract  of  the  character  stated 
in  the  petition  was  made.  The  court  finds 
that  the  Instrument  above  copied  was  not 
attested,  nor  subscribed  by  any  witnesses, 
and  that  there  is  no  evidence  of  any  witness 
to  its  execution;  that  it  was  delivered  to  the 
plaintiff  by  his  sisters,  in  a  box  with  other 
papers,  a  watch,  and  some  money;  and  that 
it  was  unquestionably  written  by  Addl 
Poore,  and  signed  by  her  and  her  sister.  As 
conclusions  of  law  the  court  held:  "Al- 
though the  paper  purporting  to  be  the  last 
will  and  testament  of  the  said  Addl  and 
Hannie  was  not  executed  as  required  by  stat- 
ute, nor  in  pursuance  of  any  binding  con- 
tract to  make  a  will,  yet,  as  it  was  unques- 
tionably written  and  executed  by  them  at 
a  time  when  they  were  of  full  age,  and  of 
sound  mind,  memory,  and  mental  capacity 
sufficient  to  make  a  will  without  any  undue 
influence,  as  its  provisions  were,  under  the 
circumstances,  in  accordance  with  a  right; 
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and  Just  digposltlon  of  their  property,  and  In 
accordance  with  what  had  been  the  expecta- 
tion of  plaintiff  and  intention  of  the  makers 
for  a  long  time  prior  thereto  as  when  it  was 
executed,  as  the  makers  believed  to  be  snf- 
flcient  to  convey  their  property  to  plaintiff, 
and  was  by  the  makers  delivered  to  tlie  plain- 
tiff under  such  circumstances  as  to  indicate 
a  then  present  intention  to  convey  all  the 
property  of  the  makers  to  the  plaintiff,  the 
will  of  the  makers  as  to  a  fair  and  just  dis- 
I>osition  of  what  was  their  own,  as  this  was, 
ought  not  to  be  thwarted  and  set  aside,  but, 
on  the  contrary,  carried  out  and  enforced. 
The  plaintiff  is  therefore  entitled  to  Judg- 
ment that  he  is  the  absolute  owner  of  the 
property  deecrlbed  in  the  petition,  and  herein 
free .  from  any  claim  of  the  defendants,  or 
either  of  them."  Thereupon  Judgment  was 
rendered  for  the  plaintiff  in  accordance  with 
those  conclusions  of  law. 

Pulsiffer  &  Alexander,  for  plaintiffs  in  er- 
ror. W.  W.  Caldwell  and  A.  H.  Ellis,  for 
defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
court  having  found  against  the  plaintiffs 
claim  of  the  existence  of  a  contract  of  any 
ohai-acter  binding  his  sisters  to  convey  tlieir 
property  to  him,  the  only  question  In  the 
case  is  whether  the  instrument  delivered  by 
them  to  the  plaintiff  shortly  before  their 
death  could  have  operation  either  as  a  con- 
veyance inter  vivos  or  as  a  will.  We  find  no 
dlfflcnlty  in  reaching  the  conclusion  that  it 
passed  no  interest  to  the  plaintiff  on  delivery 
to  him.  It  is  named  a  will,  and  in  terms 
gives  him  no  estate  during  the  life  of  the 
makers,  but  expressly  provides  that  he  shall 
have  that,  and  that  only,  of  which  they 
might  die  possessed.  Neither  can  there  be 
any  doubt  that  this  instrument  is  utterly  void 
as  a  will.  Section  2  of  the  act  relating  to 
wills  expressly  requires  that  every  will  shall 
be  attested  and  subscribed,  in  the  presence 
of  the  party  making  the  same,  by  two  or 
more  competent  witnesses.  This  was  not 
done.  The  paper  was  not  a  will,  could  not 
be  probated  as  such,  could  not  and  did  not 
confer  any  rights  on  the  plaintiff.  The  Judg- 
ment is  reversed,  and  on  the  facts  found  by 
the  district  court  It  is  ordered  that  Judgment 
be  entered  In  favor  of  the  defendants  for 
their  costs.    All  the  Justices  concurring. 


a  Kan.  App.  150) 

MORRIS  V.  TRTJMBO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Sept.  18,  1895.) 
Review  op  Evidence  asd  Instructions. 

1.  A  general  jury  finding  on  disputed  facta 
and  conflicting  testimony,  and  being  approved 
by  the  district  court,  will  not  be  disturbed. 
Peacock  v.  Boyle,  21  Pac.  586,  41  Kan.  492. 

2.  Instructions  to  the  jury  must  be  taken 
toRether.  and  considered  and  constriKKl  ns  a 
f'holo.  nnd  where  it  appears  from  an  oxamina- 
tiou  of  the  entire  record  that  no  prejudicial  er-  j 


ror  was  committed  by  the  trial  court,  the  judg- 
ment will  be  aflSrmed.     Railroad  Co.  v.  Midgett 
(Kan.  App.)  40  Pac.  995. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Pottawatomie 
county;  William  Thomson,  Judge. 

Action  by  E.  M.  Trumbo  against  Charles  E. 
Morris.  Plaintiff  had  Judgment,  and  defend- 
ant brings  error.    Affirmed. 

J.  W.  Fitzgerald  &  Son,  'Carver  &  Bond, 
and  J.  F.  Pringle,  for  plaintiff  In  error. 
Sprague  &  Tracy,  for  defendant  In  error. 

CLARK,  J.  On  the  4th  day  of  January, 
1889,  Long  Bros.,  as  plaintiffs,  commenced 
an  action  In  the  district  court  of  Pottawato- 
mie county  against  E.  G.  Olson  and  Charles 
A.  UUerick,  partners  doing  business  under 
the  firm  name  of  Olson  &  UUerick,  alleging 
an  Indebtedness  to  the  said  plaintiffs  in  the 
sum  of  $444.53  on  an  account  for  groceries 
sold  and  delivered  to  them  from  November 
8th  to  December  6th,  and  further  alleging 
that  the  defendants  tiad  fraudulently  assign- 
ed their  firm  property  without  valuable  con- 
sideration for  the  purpose  of  defrauding  their 
creditors.  An  attachment  was  issued  out 
of  said  court  in  said  action,  and  was  on  the 
5th  day  of  January  levied  upon  a  portion  of 
the  goods  in  controversy,  of  the  value  of 
$1,527.99.  On  the  14th  day  of  January  the 
defendant  in  error  brought  this  action  against 
the  sheriff  for  the  possession  of  the  goods 
attached,  alleging  her  ownership,  and  right 
of  possession  thereto.  The  plaintiff  In  error, 
as  defendant  in  that  action,  filed  a  general 
denial  to  the  petition,  and  upon  the  trial  the 
Jury  found  that  the  plaintiff  was  entitled  to 
possession  of  the  goods  attached,  and  as- 
sessed her  damages  for  their  detention.  A 
motion  for  a  new  trial  was  promptly  filed, 
setting  up  the  statutory  grounds,  which  was 
overruled,  and  the  defendant,  as  plaintiff  in 
error,  has  brought  the  case  to  this  court  for 
review,  alleging  error  in  the  admission  of 
evidence,  error  in  the  giving  and  refusing  cer- 
tain instructions  to  the  Jury,  and  error  In 
overruling  the  motion  for  a  new  trial. 

The  record  discloses  that  E.  O.  Olson  and 
Charles  A.  Ullerlck,  for  several  years  prior 
to  January  1,  1889,  had  been  carrying  on  a 
general  grocery  business  in  the  city  of  St. 
Mary's  under  the  firm  name  of  Olson  &  Ul- 
lerlck; that  about  the  middle  of  November. 
1889,  Z.  T.  Trumbo  and  J.  O.  Strong,  husband 
and  father,  respectively,  of  the  defendant, 
began  negotiations  with  Olson  &  Lllerlck  for 
the  purchase  of  their  stock  of  goods.  Many 
propositions  as  to  the  price  to  be  paid  for 
the  said  goods  were  made  and  rejected,  and. 
while  no  regular  Invoice  of  the  stock  was 
taken,  estimates  thereof  were  made,  and  an 
inventory  of  the  drugs  and  fixtures  was  sub- 
mitted to  an  examination  thereof  made  by 
the  agents  of  the  defendant  in  error;  and 
finally,  on  December  21.  1888,  an  agreement 
was  reached  between  the  parties,  and  said 
stock  of  goods  was  purchased  by  the  defend- 
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ant  In  error,  the  consideration  therefor  being 
$2,700,  which  was  evidenced  by  eight  notes 
exeented  by  Mrs.  E.  M.  Tnimbo,  each  for 
the  sum  of  $337.50,  four  of  which  were  made 
payable  to  the  said  E.  G.  Olson  and  four  to 
the  said  Charles  A.  Ullcrlck.  Two  of  these 
notes  were  made  payable  May  1, 1880,  two  Sep- 
tember 1,  1889,  two  January  1,  1890,  and  two 
May  1,  18D0.  The  two  notes  maturing  on  the 
latter  date  were,  at  the  time  of  their  execution 
and  delivery,  each  Indorsed  with  the  payment 
of  $150,  the  same  being  estimated  value  of  a 
horse  and  buggy  taken  by  Olson  &  tJllerlck 
from  the  defendant  In  error  In  part  paj-ment  of 
the  purchase  price,  leaving  a  balance  due  on 
said  purchase  of  $2,400,  which  was  secured 
by  a  chattel  mortgage  on  all  the  property 
parchased  by  Mrs.  Trumbo  from  said  firm. 
The  record  shows  that  the  value  of  the  stocfc 
so  sold  was  about  the  amount  agreed  upon 
as  its  value  at  the  time  of  Its  purchase  by 
the  defendant  in  error.  B.  G.  Olson,  Charles 
A.  Uilerick,  Mr.  and  Mrs.  Trumbo,  and  Mr. 
Strong  all  testified  that  this  sale  was  an  hon- 
est, bona  fide  one.  Olson  &  Uilerick  testi- 
fied that  there  was  no  intention-  on  the  part 
of  said  firm,  or  either  member  thereof,  to  de- 
fraud their  creditors,  and  Mrs.  Trumbo  and 
her  agents  testified  that  they  had  no  intention 
in  said  purchase  to  assist  the  said  firm  in  de- 
frauding their  creditors.  At  the  time  of  said 
purchase  the  defendant  in  error  was  the 
owner  of  real  and  personal  property  of  the 
value  of  over  $2,000  above  Incumbrance 
thereon.  Mr.  Uilerick  stated  to  Mr.  Strong 
in  the  early  part  of  the  negotiation  alluded 
to  that  the  indebtedness  of  the  firm  was 
about  $1,200,  but  that  it  was  not  troubling 
them;  that  with  the  book  accounts  they  had 
property  enough  outside  of  the  stock  of 
goods  to  pay  their  indebtedness;  that  they 
did  not  have  to  sell,  but  were  willing  to  do 
so.  This  was  the  only  information  which  the 
defendant  In  error  or  either  of  her  agents 
obtained  during  the  several  weeks  they  were 
engaged  in  making  this  purchase  as  to  the  lia- 
bilities or  assets  of  the  firm  of  Olson  &  Ui- 
lerick. There  was  evidence  submitted  at  the 
trial  bearing  upon  the  question  of  the  sale 
and  delivery  of  the  stock  of  goods  to  Mrs. 
Trumbo,  December  31,  1888,  and  of  the  de- 
livery by  her  to  the  said  firm  of  the  notes 
and  chattel  mortgage  and  the  horse  and 
baggy,  in  payment  thereof  on  said  day;  that 
the  bill  of  sale  of  the  stock  of  goods,  the  In- 
surance i>olicy,  and  the  k6y  to  the  store 
were  delivered  to  Mrs.  Trumbo  on  December 
3l8t,  and  that  she  had  possession  of  said  prop- 
erty through  her  agent,  Z.  T.  Trumbo,  at  the 
time  the  order  of  attachment  was  levied. 
Whether  the  account  of  Long  Bros.,  upon 
which  the  suit  was  brought,  was  a  valid  claim 
against  Olson  &  Uilerick  Is  not  disclosed  by 
the  record.  The  plaintiff  In  error  offered  In 
evidence  in  the  court  below  the  petition  and 
affidavit  and  undertaking  for  attachment, 
and  the  order  of  attachment,  with  the  sher- 
iffs return  thereon,  in  the  case  of  Long  Bros. 
T.  Olsen  &  Uilerick.   This  evidence  would  tend 


to  show  the  autho^-lty  under  which  the  plaintiff 
in  error  held  the  goods  in  question,  but  did 
not  establish  the  fact  as  to  whether  or  not 
Olson  &  Uilerick  were  indebted  to  Long  Bros. 
In  any  sum,  nor  is  there  any  evidence  in  the 
record  that  Olson  &  Uilerick  were  indebted 
to  any  one  at  the  time  of  this  sale  except  to 
Mr.  Warren,  whose  claim  was  satisfied  by 
an  assignment  of  some  book  accounts,  and 
excepting  also  a  debt  of  about  $150,  which 
was  partially  satisfied  by  the  sale  under 
execution  of  the  horse  taken  by  Olson  &  Ui- 
lerick from  Mrs.  Trumbo  in  part  payment 
of  the  stock  of  goods.  True,  Mr.  Olson  testi- 
fied that  be  supposed  at  the'  time  of  the  sale 
that  the  firm  was  indebted  somewhere  from 
fifteen  to  eighteen  hundred  dollars,  but  that  he 
had  no  knowledge  with  reference  thereto,  ex- 
cept from  Information  imparted  to  him  by  his 
partner,  who,  it  appears,  had  the  entire  charge 
and  management  of  the  business  of  the  firm, 
and  who,  under  the  rulings  of  the  court,  was 
not  permitted  to  testify  as  to  the  amount  of 
the  firm  Indebtedness;  but  no  complaint 
is  made  of  this  ruling.  Z.  T.  Trumbo,  J.  G. 
Strong,  and  S.  W.  Strong,  the  husband, 
father,  and  uncle,  respectively,  of  the  defend- 
ant in  error,  had  for  several  years  been  en- 
gaged in  the  milling  business,  both  at  St. 
Mary's  and  Laclede  under  the  firm  name  of 
Trumbo  &  Co.,  and  were  so  engaged  at  the 
time  of  this  sale.  They  had  known  Olson  & 
Uilerick,  both  socially  and  in  a  business 
way,  for  several  years;  had  sold  them  about 
all  the  fiour  they  had  retailed  there  for  three 
years,  the  Indebtedness  therefor  at  times 
amounting  to  from  two  to  three  hundred  dol- 
lars, but  were  not  indebtefd  to  them  at  the 
time  of  the  sale.  They  had  the  reputation  of 
being  honest  and  prompt  in  the  payment  of 
their  debts,  and  Trumbo  &  Co.  had  full  con- 
fidence in  their  business  integrity.  Imme- 
diately after  the  sale  the  Trumbo  notes  to  the 
amount  of  $1,725,  together  with  other  notes 
belonging  to  the  firm  of  Olson  &  Uilerick, 
and  the  chattel  mortgage  securing  the  pay- 
ment of  the  Trumbo  notes,  were  assigned  to 
Mr.  Warren,  a  banker  of  St  Mary's,  for  the' 
benefit  of  the  creditors  of  Olson  &  Uilerick.  [ 
The  record  is  silent  as  to  when  this  transfer " 
and  assignment  were  made,  exciept,  that  it 
was  prior  to  the  date  the  attachment  was 
levied.  These  notes  and  chattel  mortgage  were 
soon  thereafter  turned  over  by  Mr.  Warreu 
to  Mr.  Uilerick.  What  disposition  was  then 
made  of  these  notes  by  Mr.  Uilerick,  or 
whether  or  not  they  had  been  transferred  to 
an  innocent  purchaser  prior  to  the  time  the 
defendant  in  error  first  learned  that  Olson 
&  Uilerick  intended,  by  the  sale  of  the  stock 
of  goods,  to  defraud  their  creditors  (if  any 
such  fraudulent  intention  existed),  the  record 
does  not  disclose. 

The  plaintiff  in  error  complains  of  the  rul- 
ing of  the  court  in  the  admission  of  certain 
evidence.  Mr.  Olson,  as  a  witness  called  by 
the  plaintiff  in  error,  had  testified  in  his  ex- 
amination in  chief  that  he  turned  over  ail  of 
the  Trumbo  notes  to  Mr.  Warren.    He  after^ 


Digitized  by 


Google 


976 


PACIFIC  REPORTER,  VoL  41. 


(Kan. 


trards  modified  that  Btatement  by  saying  that 
he  turned  them  all  over  except  the  two  which 
matured  May   1,   1889,   one  of   which   w(i8 
retained  by  him  and  the  oth«r  by  Mr.  Ul- 
lerick,  and  this  question  was  then  asked  him 
on  cross-examination:    "I  will  ask  you  If 
yours  was  paid?"    The  defendant  objected 
to  the  question,  and  his  objection  was  over- 
ruled, and  the  answer  was,  "Yes,  sir."    The 
Inference  might  fairly  be  drawn  from   this 
question  and  answer  that  the  note  maturing 
May  1, 1889,  payable  to  E.  G.  Olson,  was  paid 
or  had  been  paid  at  the  time  the  other  notes 
were  turned  over  to  Mr.  Warren,  which  was 
prior  to  the  attachment  levy.    While  this  note 
was  not  due,  by  its  terms,  for  nearly  four 
montiiB  thereafter,  Mrs.  Trumbo  sold  certain 
real  estate  In  St.  Mary's  belonging  to  her 
soon  after  the  purchase  of  the  stock  of  goodt. 
and,  for  aught  that  appears  In  the  recotvl, 
she  may  have  discounted  this  note  even  be- 
fore the  attachment  suit  was  commenced; 
,  and  the  plaintiff  in  error  cannot  now  bS 
,  beard  to  complain  of  the  ruling  of  the  court 
,ln  this  Instance,  as  no  attempt  was  made 
J  upon  hlB  part  to  ascertain  whether  or  not 
I  this  note  was  paid  prior  to  the  date  of  the 
'attachment  levy,  or  prior  to  the  time  Mrs. 
iTrumbo  first  learned  of  the  fraud  attempted  to 
.be  perpetrated  by  Olson  &  Ullerick  upon  their 
creditors,  if  any  such  Intention  existed. 

We  have  carefully  examined  the  record  and 
the  evidence  submitted  at  the  trial,  together 
with  the  Instructions  given  and  those  refused, 
and  we  cannot  say  that  any  prejudicial  error 
waa  committed  by  the  trial  court   There  was 
I  some  proper  evidence  submitted  at  the  trial 
I  tending  to  prove  every  material  fact  necea- 
I  sary  to  be  found  by  the  Jury  to  authorize  the 
I  verdict  that  was  returned,  and,  the  questions 
I  having  been  passed  upon  by  the  Jury,  and  its 
I  findings  approved   by   the  trial   court,   this 
court  cannot  disturb  the  Judgment    As  was 
,  said  in  Weil  v.  Eckard,  37  Kan.  700,  15  Pac. 
922:    "We  must  hold,   in  accordance  with 
established  principles  and  repeated  decisions, 
that  the  general  finding  and  Judgment  include 
every    material   fact   necessary   to   sustain 
such  Judgment;"    and  that  In  legal  contem- 
plation there  is  a  finding  by  the  Jury  that  the 
sale  of  the  property  in  question  waa  made 
in  good  faith  upon  a  sufQcient  consideration, 
and  that  Mrs.  Trumbo  was  a  bona  fide  pur- 
chaser thereof,  and  entitled  to  its  possession. 
The  Judgment  must  be  afiirmed. 

GILKESON,  P.  J.,  concurs.  GAEVER,  J., 
not  sitting  in  the  case,  having  been  of  counsel 
in  the  court  below. 


(1  Kan.  App.  167) 

HBASTON  V.  MILLER. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Sept.  18,  1893.) 

AFPEAIi — SCFFICIEMCT  OP  TRANSCRIPT. 

When  the  record  brought  ui;  for  a  review 
of  the  rulings  of  the  district  court  is  based  upon 
the  transcnpt,  it  is  essential  that  it  shall  con- 


tain -all  the  proceedings  of  the  case,  as  shown 
by  the  record  of  the  court  below,  and  that  it  i* 
a  complete  transcript  must  appear  from  the  cer- 
tificate of  the  clerk. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Doniphan  coun- 
ty;  R.  O.  Bassett  Judge. 

Action  by  Benjamin  F.  Heaston,  adminis- 
trator of  the  estate  of  Jacob  Heaston,  de- 
ceased, against  Jacob  Miller,  individually 
and  as  guardian  of  Elizabeth  Miller  and  Ja- 
cob 6.  Heaston.  To  the  Judgment  rendered, 
plaintiff  brings  error.    Dismissed.    ' 

Albert  Perry,  for  plaintiff  in  enoe,  S.  -L. 
Ryan,  for  defendant  in  error. 

(JILKESON,  P.  3.  This  proceeding  waa 
brought  to  review  the  Judgment  of  the  dis- 
trict court  of  Doniphan  county  on  proceed- 
ings in  error  in  that  court  to  review  a  judg- 
ment of  the  probate  court  of  said  county. 
The  right  to  review  is  challenged  upon  the 
ground  that  the  record  is  insufficient  The 
petition  in  error  Is  founded  upon  a  tran- 
script, and  the  clerk,  in  his  certificate  there- 
to, certifies  "that  the  within  and  foregoing 
is  a  true  copy  of  the  case  of  Benjamin  F. 
Heaston,  Administrator  of  the  Estate  of 
Jacob  Heaston,  vs.  Jacob  Miller  and  Jacob 
Miller,  Guardian  of  Elizabeth  Miller  and  Ja- 
cob G.  Heaston,  aa  the  same  appears  of  rec- 
ord in  this  court"  The  certificate  fails  to 
show  that  the  record  contains  a  complete 
transcript  of  the  proceedings  in  the  case, 
and,  aa  a  mstt^  of  fact,  an  inspection  of 
the  record  discloses  that  all  the  proceedings 
had  are  not  contained  in  the  transcript  and 
there  Is  nothing  to  show  that  the  proceed- 
ings in  either  court  (probate  or  district)  are 
full  and  complete.  Nothing  short  of  a  full 
transcript  of  all  the  proceedings  is  sufficient 
and  that  it  Is  a  full  transcript  must  appear 
from  the  certificate  of  the  clerk.  Westbrook 
y.  Schmaus,  51  Kan.  214,  32  Pac.  882.  And, 
from  our  examination  of  the  record,  we 
think  the  Judgment  of  the  court  below  is 
correct.  The  proceedings  will  be  dismissed. 
AU  the  Judges  concurring. 


a  Kan.  App.  15S) 
FIRST  NAT.  BANK  OF  FRANKFORT  et  al. 
T.  FIRST  NAT.  BANK  OF 
WESTMORELAND. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    Sept  18,  1893.) 

Afpbal  bt  Iktbbvbkxrb — Review. 

Where,  in  an  action  brought  against  the 
three  makers  of  a  promissory  note,  and  against 
whom  a  personal  judgment  is  subsequently  ren- 
dered, certain  personal  property  belonging  to 
the  principal  debtor  is  attached,  and  third  par- 
ties, wlio  claim  liens  on  the  attached  property 
by  virtue  of  certain  chattel  mortgages  thereon 
given  to  secure  tiie  payment  of  promissory 
notes  executed  by  the  prindpal  debtor  and  one 
of  bis  codefendan-^s  to  such  third  parties,  upon 
leave  of  the  court  interplead  in  said  action,  and 
upon  the  trial  between  the  plaintiff  and  the 
interpleaders  the  attachment  U  sustained,  and 
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the  proceeds  of  the  attached  property  are  by  the 
court  ordered  to  be  applied  in  payment  of  the 
judgment  rendered  In  the  action  in  favor  of  the 
plaintiff  and  against  all  of  the  defendants,  such 
Judgment  cannot  be  reviewed  by  an  appellate 
court,  when  the  judgment  debtor  who  was  not 
liable  to  the  Interpleadeis,  and  whose  rights  will 
necessarily  be  prejudiced  by  a  reversal  or  modi- 
fication of  the  judgment  complained  of,  is  not 
made  a  party  to  the  proceedings  in  error. 
(SyUabas  by  the  Ckturt.) 

Error  from  district  conrt,  Pottawatomie 
comity;  William  Thomson,  Judge. 

In  an  action  by  the  First  National  Bank  of 
Westmoreland  against  3.  D.  liandrum  and 
others,  the  First  National  Bank  of  Frankfort 
and  another  Intervened.  From  the  judgment 
rendered,  interveners  bring  error.    Dismissed. 

W.  J.  Gregg  and  John  V.  Ckjon,  for  plaln- 
tiiTs  In  error.  R.  S.  Hick  and  H.  O.  Hutton, 
(or  defendant  In  error. 

CLARK,  J.  On  August  26,  1890,  the  de- 
fendant in  error  commenced  its  action  In  the 
district  court  of  Pottawatomie  county  against 
J.  D.  Landrum,  Mary  A  Landrum,  and  James 
Osbom  upon  a  promissory  note  for  $1,790 
dated  December  11,  1889,  payable  three 
months  tliereafter,  executed  by  the  defend- 
ants to  A.  B.  Pomeroy,  cashier  of  the  First 
National  Bank  of  Westmoreland,  and  In  said 
action  certain  property  belonging  to  the  de- 
fendants "was  attached.  On  September  23, 
1890,  the  plaintiff  filed  its  motion  for  an  order 
of  sale  of  said  personal  property  "because  of 
its  perlshaMe  nature,  because  of  Its  being  live 
stock,  and  because  of  the  cost  of  keeping  it." 
On  September  26,  1890,  the  plaintiffs  in  error 
filed  their  separate  motions  in  said  cavise  for 
leave  to  interplead,  each  claiming  an  interest 
in  and  to  the  property  attached  by  virtue  of 
certain  chattel  mortgages  thereon,  which  mo- 
tions were  allowed  by  the  court  On  October 
1, 1800,  an  order  was  Issued  for  the  sale  of  the 
property  attached,  and  said  property  was  sold 
thereunder,  the  proceeds  thereof  amounting  to 
less  than  the  amount  of  the  plaintiffs  cl^m 
upon  which  suit  was  brought  in  this  action. 
The  First  National  Bank  of  Frankfort  filed  its 
mterplea,  and  therein  claimed  a  lien  on  cer- 
tain of  tbe  property  attached  under  a  chattel 
mortgage  executed  by  tbe  defendant  J.  D. 
Landrum  to  the  defendant  James  Osbom,  to 
secnre  the  payment  of  a  note  of  $1,200,  and  al- 
leged-that  said  note  bad  been  assigned  to  it 
as  collateral  security  for  tbe  payment  of  a 
note  for  $1,643.28,  signed  by  J.  D.  Landrum 
and  James  Osboni,  and  prayed  judgment  in 
its  favor  against  the  defendant  J.  D.  landrom 
for  tbe  amount  due  on  said  collateral  note  and 
mortgage,  and  that  tbe  same  be  declared  a 
first  lien  on  said  property,  that  it  be  given 
possession  of  said  property,  or.  In  default 
thereof,  that  it  have  judgment  against  the 
plaintiff  for  its  value,  which  was  alleged  to 
be  $522.  P.  P.  Thomas,  In  bis  Interplea, 
claimed  a  Hen  on  certain  of  the  personal  prop- 
erty attached  by  virtue  of  a  chattel  mortgage 
•xecuted  by  J.  D.  Landrum  to  tbe  defendant 
T.4lF.no.8— 62 


James  Osbom  to  secure  tbe  payment  of  a  not» 
due  tbe  latter  for  $2,100,  which  was  assigned 
to  P.  P.  Thomas  and  A  B.  Pomeroy  as  collat- 
eral security  to  certain  notes  owned  by  Thom- 
as, amounting  to  $522.22  and  Interest  thereon, 
against  J.  D.  Landrum,  James  Osbom,  and 
one  0.  M.  Osbom,  and  one  note  owned  by  A 
B.  Pomeroy,  cashier,  for  about  $3.,7B0,  signed 
by  J.  D.  Landrum  and  James  Osbom,  and  al- 
leged that,  by  tbe  terms  of  said  asalgimient, 
the  proceeds  of  the  sale  under  tbe  mortgage 
were  to  be  applied  to  the  payment  of  these 
notes  pro  rata;  and  Thomas  asked  judgment 
against  J.  D.  Landram  and  James  Osborn  for 
tbe  amount  due  on  bis  notes,  and  that  sueb 
judgment  be  declared  a  Hen  on  tbe  property 
covered  by  said  mortgage  which  was  taken  In 
attachment,  that  he  be  given  imssession  of 
said  property,  or,  in  default  thereof,  that  he 
have  judgment  against  tbe  plalntUC  for  Its 
value.  To  these  interpleas  tbe  plaintiff  an- 
swered by  a  general  denial,  and  also  alleged 
that -the  debt  for  the  recovery  of  which  said 
action  was  brought  against  J.  D.  Landmm, 
Mary  A.  Landrum,  and  James  Osborn  Is  the 
same  debt  as  that  referred  to  in  the  asslgD- 
ment  of  the  $2,100  note,  a  copy  of  which  was 
attached  to  tbe  Interplea  filed  by  Tbomas.  A 
trial  was  had  In  said  cause,  on  tbe  issues 
joined  between  the  Interpleaders  and  tb* 
plaintiff,  by  the  court  without  a  Jury. 

It  appears  from  tbe  record  that  the  court 
found  the  Issues  In  fttvor  of  the  plalntiCT,  and 
rendered  judgment  In  its  favor  and  against 
tbe  Interpleaders  for  costs,  that  the  attach- 
ment was  sustained,  and  that,  as  between  the 
interpleaders  and  the  plaintiff,  the  cbattd 
mortgages  created  no  Hen  on  the  property  at- 
tached. That  portion  of  the  journal  entry  re- 
lating to  the  disposition  of  the  proceeds  of 
the  attached  property  reads  as  follows:  "And 
it  is  further  ordered  that  the  proceeds  of  the 
sale  of  the  attached  prc^erty  herein,  sold  un- 
der the  former  order  of  this  court,  and  now  In 
possession  of  and  held  by  the  clerk  and  sher- 
iff of  this  court,  be  applied  on  the  judgment 
of  this  plaintiff  herein  obtained  against  the 
defendants,  J.  D.  Landrum,  Mary  A  Lan- 
drum, and  James  Osbom,  first  to  the  pay- 
ment of  tbe  costs  of  said  Judgment,  and  then 
that  the  balance  be  paid  over  to  this  plaintiff 
as  a  credit  on  its  said  judgment,  and  that  the 
clerk  and  the  sheriff  are  directed  to  pay  over 
said  money  in  accordance  herewith,  to  which 
rulings,  orders,  and  decrees  of  the  court  the 
interpleaders  at  the  time  excepted  and  ex- 
cept." The  plaintiffs  in  error  complain  of  this 
Judgment,  and  seek  a  reversal  thereof.  The 
defendant  in  error  insists  that  there  is  a  de- 
fect of  parties  defendant,  and  that  by  reason 
thereof  this  court  is  precluded  from  reviewing 
said  judgment  By  this  judgment  the  pro- 
ceeds of  the  sale  of  the  property  in  controver- 
sy were  ordered  to  be  applied  to  the  payment 
of  a  judgment  rendered  against  Mary  A.  Lan- 
drum and  otbers.  Mary  A.  Landrum  Is  not 
liable  upon  any  note  held  by  either  of  the  in- 
terpleaders, and  it  Is  to  her  interest  that  the 
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'judgment  of  the  court  below  sbotild  not  be 
disturbed.  The  proceeds  of  the  sale  of  the  at- 
tached property  were  insufficient  to  satisfy 
the  plaintiffs'  claim.  If  the  Judgment  com- 
plained of  by  the  plalatlffs  In  error  were  re- 
versed or  modified,  the  liability  of  the  defend- 
ant Mary  A.  Landrum  to  the  defendant  In  er- 
ror would  be  correspondingly  Increased.  Any 
modification  of  said  Judgment  which  would  In 
any  manner  subject  the  attached  property  to 
the  payment  of  the  chilms  of  plaintiffs  In  er- 
ror, would  be  prejudicial  to  the  rights  of  Mrs. 
Landrum,  and  as  she  Is  not  made  a  party  to 
this  proceeding  in  this  court,  a  review  of  the 
Judgment  of  the  trial  court  cannot  be  had, 
«nd  the  petition  In  error  must  be  dismissed. 


(1  Kan.  A.  177) 

ABBEY  ▼.  Mcpherson. 

(Court  of  Appeals  </f  Kansas,  Northern  Depart- 
ment, E.  D.    Bept  18,  1805.) 

CONSTKIICTION   OF  DeEO— BODNDABIBS.' 

1.  In  construing  a  conveyance  of  real  es- 
tate containing  repugnant  calls,  for  the  purpose 
of  determining  the  location  of  the  land  granted, 
the  descriptive  courses  will  be  varied  to  make 
them  conform  to  the  monuments  fixed  by  the 
terms  of  the  conveyance  as  boundary  or  loca- 
tive calls. 

2.  Where  the  southern  boundary  of  land 
conveyed  is  described  in  the  instrument  of  con- 
veyance as  beginning  at  a  certain  point  therein 
named,  and  running  "thence  east  to  the  south- 
west comer  of  the  laud  of  C.  on  said  quarter 
section,"  the  southwest  corner  of  the  land  of 
O.  becomes  a  monument  of  description,  and,  if 
its  location  is  definitely  ascertained,  the  south- 
em  boundary  of  the  land  conveyed  would  be 
Indicated  by  a  straight  line  running  from  the 
point  named  to  the  southwest  corner  of  the  land 
of  C,  notwithstanding  the  line  would  run  in 
a  southeasterly  direction,  and  the  quantity  of 
land  conveyed  would  be  about  35  acres,  instead 
of  "30  acres,  more  or  less,"  as  given  in  the  in- 
strument of  conveyance. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  coun- 
ty;  R.  C.  Bassett,  Judge. 

Action  of  ejectment  by  Robert  McPherson 
against  Elmer  Abbey.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.    Affirmed. 

Albert  Perry,  for  plaintiff  in  error.  8.  L. 
Ryan,  for  defendant  In  error. 

CLARK,  J.  The  record  In  this  case  dis- 
closes that  one  Nelson  Abbey  formerly  owned 
all  of  tbe  northwest  quarter  of  section  35, 
township  8,  range  22,  in  Doniphan  county; 
that  in  March,  1859,  he  conveyed  to  one 
James  Abbey  10  acres  off  the  west  side  of  tbe 
nortbwest  quarter  of  said  quarter  section, 
tbe  same  being  a  strip  of  land  20  rods  wide 
east  and  west  and  80  rods  long  north  and 
■oath;  that  on  December  12,  1873,  he  con- 
veyed to  Henry  Hughs  a  tract  of  land  ad- 
Joining  the  tract  last  described,  l>ounded  as 
follows:  "Beginning  at  the  northeast  comer 
of  the  James  Abbey  tract,  running  thence 
east  twenty  rods,  thence  south  eighty  rods, 
thence  west  twenty  rods,  thence  north  eighty 
rods,  to  the  place  of  beginning;   containing 


ten  acres,  more  or  less."  On  Jannaiy  *>  WTi. 
he  conveyed  to  Michael  Conley  part  of  said 
quarter  section,  containing  twenty  acres 
iMunded  as  follows:  "Beginning  at  the  ntn^h- 
east  corner  of  said  quarter  section,  running 
thence  west  forty  rods,  thence  south  eighty 
rods,  thence  east  forty  rods,  thence  north 
eighty  rods,  to  the  place  of  beginning."  On 
September  7,  1871,  he  conveyed  to  the  said 
Michael  Conley  an  L-shaped  tract  of  the  same 
quaiter  section,  bounded  as  follows:  "Begin- 
ning forty  rods  west  of  the  northeast  cor- 
ner of  said  quarter  section,  running  west 
twenty  rods,  thence  south  one  hundred  six 
and  two-thirds  rods,  thence  east  sixty  rods, 
thence  north  twenty-six  and  two-thirds, 
thence  west  forty  rods,  thence  north  eighty 
rods,  to  the  place  of  beginning."  Nelson  Ab- 
bey died  testate,  and  his  will  was  dniy  ad- 
mitted fo  probate  on  tbe  3d  day  of  July, 
1875,  and  his  widow  duly  elected  to  take  un- 
der the  will.  By  the  terms  of  his  will  his 
executors  were  empowered  and  directed  to 
sell  and  convey  a  portion  of  said  quarter 
section,  and  to  pay  the  proceeds  of  such  sale 
to  his  wife,  Ehneline  Abbey.  Tbe  land  so 
ordered  sold  was  described  in  the  will  as  fol- 
lows: "Beginning  at  the  north  line  of  said 
quarter  section,  «t  the  northeast  corner  of  the 
land  of  Henry  Hughs  in  said  quarter  sec- 
tion of  land,  running  thence  south  to  tbe 
southeast  comer  of  the  land  belbnging  to 
said  Hughs,  thmce  east  to  the  southwest 
comer  of  the  land  of  Michael  (3onley  on 
said  quarter  section,  thence  north  with  said 
Conley's  land  to  the  north  line  of  said  qnai^ 
ter  section  of  land,  thence  west  on  tbe  said 
line  to  the  place  of  beginning."  He  de- 
vised to  his  wife  a  life  estate  In  all  the  re- 
mainder of  bis  proi)erty,  both  real  and  per- 
sonal, making  his  son  Yolney  Abbey  his  sole 
residuary  legatee.  At  his  death  Nelson  Ab- 
bey owned  all  of  the  northeast  quarter  of 
said  section  35,  except  the  portions  which  he 
had  conveyed  to  James  Abbey,  Michael  Oon- 
ley,  and  Henry  Hughs,  as  above  described. 
Emeline  Abbey  died  testate,  and  on  Decem- 
ber 11,  1883,  Alvin  Eealy  was  duly  qnaltfled 
as  administrator  of  her  estate,  and  under  an 
order  of  the  probate  court  he  sold  to  tbe  de- 
fendant in  error,  for  tbe  sum  of  $390  cash, 
after  it  had  been  duly  appraised  at  $12  per 
acre,  the  real  estate  which  the  executors  of 
Nelson  Abbey  were,  under  said  will,  empow 
ered  and  directed  to  sell  for  the  benefit  of 
Emeline  Abbey,  describing  the  same  as  set 
out  in  said  will.  On  March  25,  1885,  for  a 
consideration  of  $100,  Volney  Abbey  convey- 
ed to  the  plaintiff  In  error,  by  deed,  a  part 
of  the  said  quarter  section,  under  the  follow- 
ing description:  "Beginning  at  the  southeast 
comer  of  said  quarter  section  of  land,  run- 
ning thence  one  hundred  sixty  roda  west. 
thence  eighty  rods  north,  thence  east  one 
hundred  rods,  thence  south  twenty-six  and 
two-thirds  rods,  thence  east  sixty  rods,  thence 
south  fifty-three  and  one-third  rods,  to  tbe 
place  at  beginning;  containing  seventy  acres. 
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more  or  legs."  On  Jnly  23,  1888,  the  defend- 
ant In  error  brought  suit  In  ejectment  against 
Eilmer  Abbey,  the  plaintiff  In  error,  to  obtain 
possession  of  a  triangular  tract  of  land  lo- 
cated near  the  center  of  this  quarter  section, 
containing  about  five  acres,  which  may  be 
more  particularly  described  as  follows:  Be- 
ginning at  a  point  eighty  rods  south  of  the 
north  line  and  forty  rods  east  of  the  west 
line  of  said  quarter  section  (being  at  the 
southeast  corner  of  the  land  conveyed  to 
Henry  Hughs),  running  thence  east  sixty 
rods  (to  the  west  line  of  the  Conley  land), 
thence  south  twenty-six  and  two-thirds  rods 
(to  the  southwest  comer  of  the  Conley  land), 
tbence  in  a  northwesterly  direction  to  the 
place  of  beginning,— and  the  question  raised 
Is  as  to  the  interpretation  of  the  parttcnlar 
language  used  in  the  will  by  Nelson  Abbey, 
and  which  was  followed,  in  the  description 
given  in  the  administrator's  deed  under 
which  the  defendant  in  error  claims  title.  As 
will  be  observed,  there  are  repugnant  calls 
in  the  wiU  and  the  administrator's  deed. 
There  is  no  contrition  as  to  the  location  of 
the  southeast  corner  of  the  Hughs  land.  The 
•^ext  call  in  the  description  given  In  the  will 
4ind  administrator's  deed  is  "thence  east  to 
the  southwest  comer  of  the  land  of  Michael 
Conley  on  said  quarter  section  of  land."  The 
southwest  corner  of  Conley's  land  Is  as  a 
matter  of  fact  26%  rods  south  of  a  point  di- 
rectly east  of  the  southeast  corner  of  the 
Hughs  land;  and,  In  order  to  properly  lo- 
cate the  southern  boundary  of  the  land  de- 
vised to  the  widow,  either  the  direction  or 
the  point  of  location  given  in  this  call  mnst 
tx*  rejected.  The  testator  had,  as  before 
stated,  at  one  time,  owned  all  the  quarter 
section,  but  had  at  various  times  sold  and 
conveyed  certain  portions  thereof,  all  of 
which  were  described  In  the  deeds  by  metes 
and  bounds;  and  it  is  presumed  that  he  knew 
the  location  and  lines  of  the  different  tracts 
conveyed  by  him  prior  to  the  execution  of  his 
wiU.  There  is  nothing  in  the  findings  of 
fact  to  indicate  whether  the  land  of  Michael 
Conley  had  been  surveyed  or  fenced,  or 
whether  any  artificial  monuments  bad  been 
placed  at  the  southwest  comer  thereof,  but 
the  exact  location  of  the  southwest  comer 
of  his  land  was  easy  of  ascertainment.  It  is 
contended  by  the  plaintiff  In  error  that  the 
testator  had  in  mind  the  southwest  corner  of 
the  tract  first  conveyed  to  Conley,  which  is  di- 
rectly east  of  the  southeast  comer  of  the 
Hughs  land,  but  he  overlooked  the  fact  that 
this  corner  was  east  of  the  west  line  of  the 
last  tract  conveyed  to  Conley;  that  such  an 
error  would  more  likely  occur  than  that  he 
Intentionally  ran  the  line  in  a  southeasterly 
direction;  while  the  defendant  in  error  claims 
that,  the  corners  of  the  several  tracts  previ- 
ously conveyed  t>eing  fixed  by  distance  from 
each  given  point,  it  must  be  presumed  that 
the  testator  was  perfectly  acquainted  with  the 
location  of  this  comer,  and  had  it  in  mind 
in   describing   the  tract   devised   to   Emellne 


Abbey,  and'  tliat  It  mnst  be  presumed  that 
the  error  in  the  description  was  made  either, 
by  omitting  the  word  "south"  as  qualifying 
the  word  "east,"  or  that  the  word  "east"  was 
Inadvertently  Inserted  In  the  description,  and 
that  it  was  Intended  that  the  line  should  run. 
from  the  southeast  corner  of  the  Hughs  land 
to  the  southwest  corner  of  the  Conley  land,  in 
which  case  It  would  be  presumed  tliat  a 
straight  line  was  intended  between  those  two 
points.  The  general  rule  is  that  In  the  con- 
struction Of  conveyiances  of  real  estate  both 
course  and  quantity  must  give  way  to  natural 
or  artificial  monuments  or  objects,  and  courses 
must  be  varied  so  as  to  conform  to  the  natural 
or  ascertained  objects  or  bounds  called  for  by 
the  conveyance;  and  this  is  true  notwithstand- 
ing, the  quantity  of  the  land  included  in  the 
description  may  be  either  greater  or  less 
than  that  named  in  the  Instrument  of  convey- 
ance; and  before  course,  distance,  or  quan- 
tity la  permitted  to  determine  the  bound- 
aries of  land  where  there  are  repugnant  calls, 
every  means  of  fixing  the  location  of  the 
monuments  must  be  resorted  to.  The  south- 
west corner  of  Conley's  land  being  certain, 
definite,  and  fixed,  that  corner  will  control 
over  the  course  and  quantity  indicated  in  the 
will  and  deed.  That,  where  land  is  described 
by  another's  land,  the  latter  becomes  a  monu- 
ment of  description,  and  the  true  line  there- 
of will  control  the  courses  and  quantity  given 
hi  the  deed.  See  Tied.  Real  Prop,  i  839;  Park 
V.  Pratt,  38  Vt  632;  Colton  v.  Seavey,  22 
Cal.  497;  Howe  v.  Bass,  2  Mass.  380;  Balle)' 
V.  White,  41  N.  H.  337;  Pemam  v.  >Vead,  <- 
Mass.  131;  WendaU  v.  Jackson,  8  Wena. 
183;  3  Washb.  Real  Prop.  (5th  Ed.)  p.  428; 
Edson  V.  Knox  (Wash.)  36  Pac.  698;  Haynes 
V.  Young,  36  Me.  557;  Sayers  v.  City  of  Ly- 
ons, 10  Iowa,  249.  In  the  latter  case  it  was 
held  that:  "In  the  construction  of  a  grant 
for  the  purpose  of  determining  the  location 
of  the  land,  granted  courses  and  distances 
will  be  varied,  when  necessary,  to  make 
them  conform  to  natural  or  artificial  monu- 
ments or  objects  fixed  by  the  terms  of  the 
grant  as  Ixiundary  or  locative  calls.  When 
one  call  of  a  grant  was  the  corner  of  a  lot 
in  an  incorporated  town,  and  another  the 
low-water  line  of  a  navigable  stream,  it  was 
held  that  both  must  be  adhered  to  In  deter- 
mining the  location  of  the  land  granted,  even 
when  they  do  not  correspond  with  the 
courses,  distances,  and  quantity  named  in 
the  description."  In  Pemam  v.  Wead,  su- 
pra, it  is  held  that  where  the  boundaries  of 
land  as  mentioned  In  a  conveyance  are  fixed, 
known,  and  unquestionable  monuments,  al- 
though neither  the  courses  nor  distances  nor 
the  computed  contents  as  described  In  th« 
conveyance  correspond  therewith,  the  monu- 
ments will  govern.  In  that  case  the  bounda- 
ries of  two  sides  were  described  as  the  lands 
of  other  Individuals  named  In  the  deed.  The 
court  held  that  the  boundary  lines  of  these 
lands  were  fixed  monuments.  In  this  cas* 
the  court  below  held  that  the  proper  construe- 
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tlon  to  give  to  the  clause  In  tbe  will  and 
deed  under  consideration  Is  that  the  south 
line  of  tbe  real  estate  devised  to  the  widow 
was  intended  to  run  from  the  southeast  cor- 
ner of  the  Huglis  land  in  a  southeasterly 
direction  to  the  southwest  comer  of  the  Con- 
ley  land,  so  as  to  include  the  triangular  tract 
which  Is  the  subject  of  this  controversy,  and 
rendered  Judgment  In  favor  of  the  d^end- 
ant  in  error;  and  this  court  is  of  tbe  opin- 
ion that  the  construction  so  placed  upon  said 
instrument  is  tbe  correct  one,  and  the  Judg- 
ment of  the  court  below  Is  affirmed. 


<1  Kan.  App.  U4) 

STATE  V.  CONLBT, 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Sept.  18,  1895.) 
Intoxjcatins  Liquors— CttiMiSAL  Pbosecotion — 

COKTINOANCE  —  ISSTRCCTIOSS. 

1.  An  application  for  a  continuance  upon 
the  ground  of  an  absent  witness  should,  upon 
a  good  canae  ahowD,  be  heard  at  any  stage  of  a 
proceeding;  and,  if  sufficient,  a  continuance 
should  be  granted,  unless  the  adverse  party  will 
consent  that  the  facts  alleged  therein  may  be 
read  and  treated  as  the' deposition  of  the  ab- 
sent witness. 

2.  Where  an  information  charges  the  de- 
fendant, in  general  terms,  with  having  sold  in- 
toxicating liquors  contrary  to  the  prohibitory 
law,  and  the  information  further  alleges  that 
the  defendant  had  a  permit  issued  by  the  prop- 
er county,  and  said  information  is  attacked  at 
the  proper  time  by  motion,  hdd,  that  such  in- 
formation is  insumcient. 

3.  Instructions  in  a  criminal  prosecution 
should  run  to  the  facts  that  are  in  evidence,  and 
to  all  probable  interpretations  of  them,  but  not 
to  questions  which  are  not  in  fact  presented  by 
the  evidence.  And  where  the  information  filed 
alleges  that  the  defendant  bad  a  permit,  and 
charges  him  with  selling  intoxicating  liquor 
under  a  permit,  and  does  not  allege  that  the  per- 
mit so  granted  to  and  held  by  him  is  Illegal  or 
invalid,  nor  in  any  manner  attack  said  permit, 
an  instruction  which  conveys  to  the  jury  the  im- 
pression that  they  may  find  the  defendant  guilty 
«f  any  sale,  regardless  of  the  existence  of  the 
permit,  is  erroneous. 

4.  The  evidence  in  this  case  examined,  and 
held  to  be  insufficient  to  support  the  verdict 
aeainst  the  defendant  Conley. 

(Syllabus  by  tne  Court.) 

Error  to  district  court,  Wyandotte  county; 
Alden,  Judge. 

J.  R.  Conley,  having  been  convicted  of  sell- 
ing intoxicating  liquors  unlawfully,  brings  er- 
ror.   Reversed. 

S.  C.  Miller,  for  plaintiff  In  error.  Caskadon 
&  Johnson  and  John  A.  Hale,  for  defendant 
in  error. 

GII^KESON,  P.  7.  This  was  a  criminal 
prosecution  under  the  prohibition  law.  The 
Information  was  filed  in  the  court  of  common 
pleas  of  Wyandotte  county  on  the  8th  day  of 
August,  1892,  attempting  to  charge  the  de- 
fendants J.  R.  Conley  and  W.  O.  Goodwell, 
Jointly,  in  six  separate  counts,  with  six  aepa- 
mte  violations  of  said  law.  The  offense  was 
charged  as  liaving  been  committed  on  the 
day  of  July,  A.  D.  1892.     The  Informa- 


tion was  sworn  to  posltircly  by  H.  A.  ^(Hing- 
ler,  as  a  private  citizen,  and  verified  by  tbe 
Information  and  belief  of  W.  J.  Hotse,  aa  dep- 
uty county  attorney,  of  said  county.  The  vei> 
Iflcatlon  shows  that  tbe  county  attorney  was 
at  the  time  absent  from  the  state.  The  de- 
fendant J.  R.  Conley  made  several  motions, 
among  which  were  motI(MiB  few  a  contlnn- 
ance,  to  quash  the  information,  In  arrest  at 
Judgment,  and  also  objected  to  the  Introdac- 
tlon  of  any  testimony  under  each  and  every 
count  of  the  Information.  All  of  said  mo- 
tions and  the  objection  were  overruled  by  tlie 
court,  which  rulings  were  excepted  to  by  the 
defendant.  The  record  does  not  show  that 
the  defendant  Conley  was  ever  ordered  to 
plead,  w  refused  to  plead.  A  trial  was  had 
before  a  court  and  Jury,  as  to  defendant  Con- 
ley. Wliat  became  of  defendant  Goodwell, 
after  his  arrest,  the  record  does  not  show. 
Nor  does  It  show  that  he  was  ever  present 
during  the  trial,  or  that  a  separate  trial  was 
demanded  by  defendants  and  allowed  by  the 
court.  After  the  testimony  was  Introduced 
the  state  elected  to  rely  for  a  conviction  upon 
the  first  count,  viz.  "Maintaining  a  nuisance 
by  defendants,  as  charged,"  and  upon  tbe 
second,  "The  sale  of  beer  to  R.  E.  Gilbert  In 
July,  1892."  TbB  Jury  found  both  defendants 
guilty  upon  the  said  first  and  second  counts, 
and  not  guilty  as  to  the  other  four  counts, 
of  the  Information.  Defendant  Conley  moved 
for  a  new  trial  upon  various  grounds,  which 
motion  was  overruled  by  the  court,  and  de- 
fendant excepted.  On  the  27th  day  of  Febru- 
ary, 1895  (over  two  years  after  the  verdict 
was  returned),  the  court  sentenced  the  de- 
fendant (Donley  "to  omfinement  in  the  county 
Jail  for  ninety  (90)  days,  and  pay  a  fine  of  five 
hundred  doliars  and  costs  of  prosecution,  and 
stand  committed  until  such  fine  and  costs 
were  paid,  and  that  he  be  sentenced  upon  the 
second  count  In  said  information,  of  which  he 
was  found  guilty,  to  confinement  in  the  coun- 
ty Jail  for  tbe  term  of  sixty  (60)  days,  and 
that  he  pay  a  fine  of  $200  and  costs  of  prose- 
cution." To  which  sentence  and  Judgment 
the  defendant  excepted,  and  now  appeals  to 
this  court.  There  are  numerous  errors,  bat 
we  will  only  refer  to  the  more  Important. 

We  think  the  application  for  time  to  com- 
plete the  motion  for  continuance  should  hSTe 
been  granted,  and  when  so  completed  the  de- 
fendant should  have  been  allowed  to  inresent 
It  to  the  court;  and  the  refusal  to  allow  him 
to  present  the  same  was  unreasonable,  nnJust. 
and  contrary  to  the  liberal  spirit  of  our  Code, 
which  provides  that  (paragraph  4411)  "the 
court  may  for  good  cause  shown  c<M>tInue  an 
action  under  any  stage  of  the  proceedings." 

The  next  error  complained  of  which  we  will 
notice  Is  the  overruling  of  defendant's  mo- 
tion "to  make  the  information  more  definite 
and  certain,  so  that  he  may  be  advised  of 
the  nature  of  the  charge  against  him."  Both 
counts  of  the  Information  relied  npon  by  the 
state  for  conviction  are  drawn  In  general 
terms,  are  defective  and  Indefinite,  and  do  not 
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state  the  particular  kind  of  offense  for  which 
the  defendant  was  tried.  The  information 
charges  in  both  counts  that  the  defendant  had 
a  permit,  and  in  the  first  count  ciiarges  gen- 
enUiy  that  the  defendant,  then  and  there,  at 
the  time  and  place  specified,  unlawfully  did 
keep  and  maintain  the  place  where  intoxlcat- 
Ijog  liquors  were,  and  haye  been,  and  still  are 
continuing  to  be  sold,  bartered,  and  given 
away  in  Ti<^tion  of  an  act  of  the  legislature 
of  the  state  of  Kansas  entitled  "An  act  re- 
lating to  the  sale  of  intoxicating  liquors,"  ap- 
proved March  5,  1887,  to  the  common  nui- 
sance of  the  citizens  and  x>eopIe  of  the  state 
of  Kansas.  The  sufficiency  of  this  first  count 
was  challenged  by  motion,  and  also  by  objec- 
tion to  the.  introduction  of  any  testimony 
thereunder,  as  well  as  by  motion  in  arrest  of 
Judgment  This  is  a  general  charge.  In  what 
particular  the  sales  were  unlawful.  Is  not 
pointed  out  by  the  information.  Under  our 
statutes  an  offense  may  be  committed  through 
the  sale  of  liquor  in  various  ways,  and  so  a 
place  may  become  a  nuisance,  under  our  stat- 
utes, by  sales  of  liquors  therein  in  various 
ways  and  different  manners.  A  druggist, 
having  a  permit,  who  sliall  sell  otherwise 
than  In  the  manner  and  for  the  purpose  men- 
tioned In  the  act,— who  may  sell  to  minors, 
or  to  a  person  in  the  habit  of  becoming  Intox- 
icated,—may  be  guilty  of  an  offense,  and,  by 
continuing  so  to  do,  his  place  of  business  may 
become  a  nuisance.  While  many  of  the  strict 
rules  which  formerly  obtained  In  criminal  pro- 
ceedings have  been  done  away  with,  sec- 
tion 103  of  the  Code  of  Criminal  Procedure 
still  requires  that  the  infwmation  must  con- 
tain "a  statement  of  the  facts  constituting  the 
offense  in  plain  and  concise  language  without 
repetition."  State  v.  Burkett,  51  Kan.  ITO,  32 
Pac.  025.  The  second  count  is  quite  as  indef- 
inite, charging,  in  a  general  way,  that  these 
parties  "sold  and  bartered  for  other  than 
mechanical,  medicinal,  and  scientific  purposes, 
contrary  to  the  statutes."  In  what  particular 
did  they  sell  for  other  than  the  excepted  pur- 
poses, or  to  wh(»n  they  sold  contrary  to  the 
statutes,  is  not  pointed  out.  Did  they  sell 
without  being  re^stered  pharmacists,  without 
an  affidavit  In  the  proper  form?  Did  they 
make  more  than  one  sale  or  delivery  on  any 
one  affidavit,  or  in  any  other  manner  which 
makes  sales  illegal  imder  the  statutes?  Nei- 
ther of  these  counts  contains  such  a  state- 
ment. In  the  case  of  State  v.  Ratner,  44 
Kan.  429,  24  Pac.  953,  where  it  was  admitted 
that  the  defendant  was  a  duly-registered 
pharmacist,  holding  a  legal  permit  to  sell  in- 
toxicating liquors,  no  objection  was  raised  to 
the  form  of  the  information  until  after  the 
verdict,  when  it  was  challenged  by  motion  in 
arrest  of  judgment  Mr.  Justice  Johnson,  in 
speaking  for  the  court,  says:  "If  the  atten- 
tion of  the  court  had-  been  called  to  the  In- 
deflnlteness  of  the  charge,  it  probably,  and 
properly,  would  have  required  the  state  to 
describe  the  offense  with  greater  particulari- 
ty.   The  fact  that  a  charge  in  an  Information 


is  stated  in  general  terms  will  not  be  held 
bad  after  verdict  and  Judgment,  although  It 
might  have  been  held  insufficient  on  a  de- 
murrer, or  motion  to  quash."  As  has  l)een 
said  by  Justice  Allen  in  State  v.  Burkett  51 
Kan.  175,  32  Pac.  925:  "WhUe  we  have  no 
disposition  to  destroy  the  force  of  the  statute 
by  nice  technicalities,  we  are  constrained  to 
declare  that  the  defendant  who  challenges 
the  sufficiency  of  an  information  filed  against 
him  in  due  time  is  entitled  to  know  the  pre- 
cise charge  that  is  made  against  him,  and 
to  know'  In  what  particular  it  is  claimed  a 
sale  of  intoxicating  liquor  made  by  him  is 
Ulegal." 

The  other  error  complained  of  Is  the  giving 
of  certain  instructions.  We  think  the  court  err- 
ed In  giving  paragraph  19  of  the  instructions, 
to  wit :  "If  you  find  from  the  evidence  that  there 
is  a  drug  store  kept  in  the  premises,  or  part  of 
them,  described  in  the  information,  and  such 
drug  store  is  owned  by  some  other  person  or 
persons  or  coriwration  than  the  defendants,  or 
either  of  them,  then  I  say  to  you  a  druggist's 
permit  issued  by  the  probate  judge  of  Wyan- 
dotte county  to  any  person  other  than  the 
real  owner  of  such  drug  store  would  not  au- 
thorize any  sale  of  Intoxicating  liquors  for 
any  purpose,  or  by  any  person.  A  druggist's 
permit  can  only  Issue  lawfully  to  a  person 
actually  engaged  himself  in  the  business,  as 
druggist,  on  his  own  behalf."  While  It  Is 
true  that  a  permit  issued  illegally  would  not 
protect  the  party  selling  under  it,  yet,  before 
the  legality  or  illegality  of  a  permit  can  be 
questioned,  it  must  be  alleged.  But  In  the 
case  at  bar  no  such  averment  Is  made.  On 
the  contrary,  the  state  has  alleged  that  thn 
defendants  had  a  permit,  and  no  question  Is 
raised  in  the  information  as  to  Its  regularity 
or  validity;  and  they  are  attempted  to  be 
charged  with  selling  liquors  as  druggists  hav- 
ing a  permit,  but  selling  contrary  to  the  law 
governing  sales  under  a  permit.  And  the  In- 
structions so  given  would  practically  say  to 
the  Jury  that  they  would  be  warranted  in 
finding  the  defendants  guilty  if  the  testimony 
should  show  that  any  sale  had  been  made, 
without  reference  to  the  manner  in  which  it 
was  made,  or  even  If  made  upon  an  applica- 
tion as  provided  by  statute. 

We  have  carefully  examined  the  testimony 
in  this  case,  and  must  hold  that  the  verdict 
was  not  supported  by  sufficient  evidence.  In 
fact,  there  Is  no  evidence  to  warrant  a  convic- 
tion of  the  defendant  Conley  upon  either  of 
the  counts  in  the  information.  It  Is  true, 
there  Is  some  evidence  of  sales  having  been 
made  at  the  place  described  on  the  23d  day  of 
July,  1892,  but  whether  they  were  made  upon 
application  or  affidavit  is  not  shown.  They 
were  made  within  a  few  moments  of  each 
other,  and  these  are  the  only  sales  shown. 
There  Is  no  evidence  that  Conley  ever  direct- 
ed or  ratified  or  had  any  informati(»i  or 
knowledge  of  any  of  these  sales  having  been 
made,  or  that  the  party  making  them  was 
In  his  employ  or  under  his  control,  or  that  he 
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was  either  owner  or  Joint  owner  of  the  place 
of  business;  and  tbat  be  was  not  present 
wben  the  sales  were  made  is  undenied. 

We  deem  It  unnecessary  to  consider  the 
«ther  matters  brought  to  our  attention.  And 
for  the  reasons  herein  set  forth  the  Judgment 
will  be  reverse,  and  case  remanded  to  the 
court  of  common  pleas  of  Wyandotte  county, 
with  instructions  to  sustain  the  motion  to 
quash,  and  that  further  proceedings  be  had 
In  this  case  In  accordance  with  the  views 
herein  expressed.    All  the  judges  ccjncurrlng. 


(1  Kan.  A.  718) 

CARR  T.  HUFFMAN.! 
(Conrt  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, W.  D.    Oct  1,  1895.) 

RBPI.BTIS— Admission  bt  Flbadihos— Bxiovnox 
—Trial  bt  Coobt. 

1.  The  wrongful  detention  of  personal  prop- 
erty is  the  gist  of  an  action  In  replevin. 

2.  A  party,  having  once  solemnly  admitted 
a  fact  by  his  pleadin;g,  is  estoroed  from  after- 
wards denying  the  truth  of  snui  admission  by 
the  withdrawing  of  such  pleading. 

3.  When  an  officer  levies  on  property  under 
an  execution,  it  is  a  seizure  of  the  property,  a 
taking  the  possession  of  the  same,  and  it  is 
then  under  the  dominion  of  such  officer. 

4.  Where  a  cause  is  tried  before  the  court, 
and  the  court  makes  special  fiudings  of  facts, 
and  all  the  facts  found  by  the  court  are  in  favor 
of  the  plaintiff,  and.  when  taken  in  connection 
with  the  admitted  fact,  the  plalntifC  is  entitled 
to  recover,  it  is  error  for  the  court  to  overrule 
a  motion  for  judgment  for  the  plaintiff  on  the 
facts  as  found  by  the  court. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Hamilton  county; 
A.  J.  Abbott,  Judge. 

Action  by  Sallie  H.  Cair  against  A.  H. 
Huffman,  sherift  of  Hamlltoo  coumty.  De- 
fendant had  judgment,  and  plaintiff  brings 
error.    Reversed. 

On  the  25th  of  January,  1888,  the  plaintiff, 
Sallie  H.  Garr,  filed  her  petition  with  the 
clerk  of  the  district  court  of  Hamlltcm  coun- 
ty against  A.  H.  Huffman,  sheriff  of  said 
county,  in  which  she  alleges  as  her  cause  of 
action:  That  on  the  ISth  day  of  January, 
1888,  she  was  the  owner  of  the  following 
specific  personal  property:  "One  J.  &  O. 
Fischer  Piano,  J,  No.  68,547,  (rf  the  value  of 
$300."  That  said  defendant  Wrongfully  took 
said  ■  prc^erty  from  said  plaintiff,  and  has 
ever  since  that  date  wrongfully  detained  said 
property  from  her,  and  so  wronafully  detain- 
ed said  property  from  said  plaintiff,  to  her 
great  damage,  to  wit  In  the  sum  of  $100. 
That  said  plaintiff  at  the  time  of  said  wrong- 
ful taking,  and  ever  since,  to  the  present  time, 
was  and  Is  the  owner  of  said  described  prop- 
erty, and  entitled  to  the  immediate  possession 
thereof,  and  that  said  property  was  then 
and  still  is  of  the  value  of  $300.  The  plain- 
tiff demands  Judgment  against  the  defendant 
for  the  sum  of  $100  damages  sustained  and 
tot  the  wrongful  detention  of  the  property; 
also  demands  judgment  against  defendant 
for  the  recovery  and  return  of  said  property, 


and.  In  the  event  that  said  property  cannot 
he  returned,  then  a  Judgment  for  $300,  tha 
value  of  said  property,  and  cost  of  this  ac- 
tion. Plaintiff  also  at  the  time  filed  h&e 
affidavit  In  replevin;  also  her  bond,  which 
was  duly  approved  by  the  clerk  of  said  court 
Summons  was  duly  Issued  In  said  case  and 
served  on  the  defendant  and  also  an  order 
of  delivery  issued,  which  was  duly  returned 
into  court  with  a  redelivery  bond.  On  the 
24th  day  of  February,  1888,  the  defendant 
filed  his  answer  to  said  petition,  containing 
two  separate  counts.  The  first  answer  is  a 
general  denial  of  each  and  every  allegation 
contained  in  the  petition,  except  those  alle- 
gations hereinafter  admitted;  second,  defend- 
ant, further  answering,  states  that  he  la  the 
duly  elected  and  qualified  sheriff  of  Hamilton 
county,  state  of  Kansas,  and  has  been  such 
sheriff  ever  since  the  8th  day  of  January,  A- 
D.  1888,  and  that  on  the  12th  day  of  Jan- 
uary, 1888,  he  received  the  writ  of  execution 
issued  to  him  out  of  the  district  court  of  said 
state  of  Kansas  in  and  for  said  county  of 
Hamilton,  27th  judicial  district,  in  favor  of 
M.  F.  Stafford  against  Samuel  H.  Carr,  for 
the  sum  of  $200,  and  $5  as  costs  of  suit;  and 
that  by  virtue  of  said  writ  of  execution,  he 
levied  upon  the  piano  described  in  said  peti- 
tion as  the  property  of  Samuel  H.  Carr.  A 
copy  of  said  execution  is  attached  to  said 
answer,  marked  "Exhibit  A,"  and  made  a 
part  thereof.  This  answer  Is  duly  verified  by 
the  affidavit  of  said  defendant  as  true.  On 
the  8th  day  of  August  1888,  over  the  objec- 
tion of  the  plaintiff,  the  court  permitted  the 
defendant  to  withdraw  his  answer,  and  file 
a  motion  to  quash  the  order  of  delivery;  and 
the  motion  to  quash  was  by  the  court  sus- 
tained, and  the  plaintiff  duly  excepted,  and 
the  case  was  taken  to  the  supreme  court  of 
Kansas  on  said  exceptions,  and  the  ruling  of 
the  district  court  was  there  reversed.  Carr 
V.  Huffman,  47  Kan.  188,  27  Pac.  827,  in 
which  the  supreme  court  holds  that  "the  or- 
der of  delivery  cannot  be  set  aside  and  va- 
cated by  the  district  court  after  answer  for 
ajny  informality  or  irregularity  in  Its  issue, 
or  because  praecipe  was  not  filed  by  the  par- 
ty desiring  it" 

After  the  case  was  taken  to  the  snpreme 
court  on  the  exceptions  to  the  quashing  and 
setting  aside  of  the  order  of  delivery,  and 
before  the  case  waa  heard  and  decided  In 
the  supreme  court  the  defendant,  by  leave  of 
court,  filed  an  answer  to  the  petition  of  the 
plaintiff,  denying  each  and  every  allegation 
of  plaintiff's  petition;  and,  while  the  case 
was  still  pending  in  the  supreme  court  the 
caae  was  tried  before  the  conrt,  without  a 
jury.  The  court  made  findings  of  fact  In 
answer  to  questions  submitted  by  plaintiff, 
as  follows:  "(1)  Who  was  the  owner  of  the 
piano  described  In  tM  petition,  on  Januarr 
13,  18887  A.  The  plaintiff.  (39  What  ma 
the  value  of  said  piano  on  January  25,  18SS7 
Also  such  value  on  January  13.  18887  A. 
Three  hundred  and  seventy-fire  dollars.   (3) 


*  Rehearing  pending; 
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Did  the  d^endant,  as  sheriff,  levy  on  said 
piano  on  January  13,  1888,  as  the  plaintiff's 
property?  If  not  as  her  property,  if  levied 
on,  then  how?  A.  As  the  property  of  Sam. 
H.  Carr.  (4)  Was  the  defendant  notified  be- 
fore he  so  levied  on  said  piano,  by  the  plain- 
tiff or  her  agent,  that  it  was  plaintiff's  prop- 
erty, and  defendant  then  warned  and  noti- 
fied not  so  to  levy?  A.  He  was  so  notified 
and  warned.  (5)  Did  the  defendant  put  up  a 
redelivery  bond  for  the  return  of  the  prop- 
erty in  this  ease,  and.  If  so,  did  the  coroner 
return  the  piano  to  the  defendant?  Was  said 
piano  released  from  said  levy  of  execution 
and  returned  to  the  plaintiff?  A.  He  did,  but 
the  piano  was  never  actually  delivered  to 
the  defendant.  The  evidence  does  not  show 
that  the  piano  was  or  was  not  released  from 
the  levy.  (6)  What  was  the  rental  value  per 
month  of  said  piano?  A.  Ten  dollars.  (7) 
What  was  the  value  to  the  plaintiff  of  the 
contract  between  her  and  the  firm  from 
which  she  purchased  said  piano  up  to  Feb- 
ruary, 1886?  A.  It  had  no  value  as  a  meas- 
ure of  damages.  (8)  Was  a  demand  made 
upon  said  defendant  by  the  plaintiff,  her 
agent  or  attorney,  for  said  piano,  prior  to 
the  bringing  of  this  action?  A.  Yes."  As  a 
ninth  findhig,  the  court  finds  as  follows:  "(9) 
The  court  also  finds  as  a  matter  of  fact  that 
the  defendant  never  took  the  piano  from  the 
possession  of  the  plaintiff,  and  that  at  the 
commencement  of  this  action  the  plaintiff 
had  the  actual  possession  thereof."  The 
court  finds  as  conclusions  of  law:  "The  ac- 
tion of  replevin  cannot  be  maintained  be- 
cause there  was  not  at  the  commencement 
of  this  action  a  wrongful  detention."  The 
plaintiff  objected  to  the  ninth  finding  of  fact 
and  to  the  conclusions  of  law,  and  moved 
the  court  for  a  Judgment  in  her  favor  on 
the  special  findings  made  in  response  to  the 
questions  and  request  made  by  her,  which 
motion  was  overruled,  and  plaintiff  duly  ex- 
cepted thereto.  Motion  for  a  new  trial  was 
made  and  overruled,  and  exceptions  taken 
by  the  plaintiff.  Judgment  was  rendered 
against  her  for  costs  of  suit,  and  she  duly 
excepted,  and  filed  her  case  in  the  supreme 
court  for  review;  and  the  case  was  duly 
transferred,  by  order  of  the  supreme  court, 
to  this  court  for  Its  determination. 

Milton  Brown,  for  plaintiff  in  error.  A.  J. 
Hoskinson,  for  defendant  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  plaintiff  assigns  ten  separate  errors  fw 
the  consideration  of  this  court.  The  first  and 
second  assignments  have  already  been  decid- 
ed by  the  supreme  court  in  the  case  of  Carr 
V.  Huffman,  47  Kan.  188,  27  Pac.  827,  and 
the  order  of  the  district  court  quashing  the 
writ  of  replevin  reversed,  and  it  is  unneces- 
sary for  our  consideration  at  this  time;  and 
the  view  that  we  take  of  the  whole  case 
makes  it  unnecessary  for  us  to  consider  the 
several  assignments  of  error  in  the  order  In 
which  they  occur. 


The  district  court  found  that,  at  the  com- 
mencement of  the  action  in  replevin,  the 
plaintiff  was  the  owner  of  the  piano  in  con- 
troversy; that  it  was  of  the  value  of  $375; 
that  on  the  13th  day  of  January,  1888,'  the 
defendant  levied  on  the  piano  as  the  prop- 
erty of  Samuel  H.  Carr;  .  that,  before  he 
made  the  levy,  he  was  notified  that  it  was 
the  property  of  the  plaintiff,  and  warned  not 
to  levy  on  the  same;  that,  when  the  piano 
was  taken  on  the  order  of  delivery  In  this  ac- 
tion, the  defendant  put  up  a  redelivery  bond. 
And  the  court  says  in  its  finding:  "But  this 
piano  was  never  actually  delivered  to  the 
defendant."  The  evidence  does  not  show 
that  the  piano  was  or  was  not  released  from 
the  levy;  that  demand  was  made  upon  the 
defendant  by  plaintiff  for  said  piano  prior  to 
bringing  said  action.  The  court  then  finds 
as  finding  No.  9:  "As  a  matter  of  fact,  the 
defendant  never  took  the  piano  from  the  pos- 
session of  the  plaintiff,  and  that  at  the  com- 
mencement of  this  action  the  plaintiff  liad 
the  actual  possession  thereof."  But  finding 
No.  9  is  without  evidence  to  support  it,  and  is 
in  direct  opposition  to  the  facts  admitted  by 
the  defendant  in  his  original  answer  filed  in 
this  action,  which  was  verified  by  him  as 
true.  The  plaintiff,  in  her  petition,  alleges 
the  ownership  of  the  property;  that  she  was 
entitled  to  the  immediate  possession  thereof; 
and  that  same  had  been  wrongfully  taken 
from  her  by  the  defendant;  and  that  he  then 
wrongfully  detained  the  same  from  her  pos- 
session. To  the  several  allegations  of  plain- 
tiff's i>etitlon,  the  defendant  entered  a  gen- 
eral denial  of  each,  except  those  that  were 
specifically  admitted.  The  defendant  admit- 
ted that  he  levied  an  execution  on  said  piano 
in  an  action  wherein  M.  F.  Stafford  was 
plaintiff  and  Samuel  H.  Carr  was  defendant, 
and  In  this  manner  sought  to  Justify  his  iws- 
session  of  the  property;  and  then,  when  the 
order  of  delivery  was  served  in  this  case  and 
the  piano  taken  possession  of  by  the  coroner 
xmder  the  order,  the  defendant  had  a  rede- 
livery bond  made,  which  was  duly  approved 
by  the  coroner,  and  returned  with  the  order 
of  delivery.  The  defendant  Is  estopped  by 
his  answer  and  redelivery  bond  from  denying 
his  possession  of  the  property.  Sponenbar- 
ger  V.  Lemert,  23  Kan.  35;  Haxtun  v.  Sizer, 
23  Kan.  218;  Wolf  v.  Hahn,  28  Kan.  420. 

The  defendant  in  his  answer  says  "that  he 
is  the  duly  elected  and  qualified  sheriff  of 
Hamilton  county,  state  of  Kansas,  and  has 
been  such  sheriff  ever  since  the  8th  day  of 
January,  1888;  that  on  the  12th  day  of  Jan- 
uary, 1888,  he  received  the  writ  of  execution 
Issued  to  him,  •  •  •  in  favor  of  M.  P. 
Stafford  vs.  Sam.  H.  Carr  for  the  sum  of  $'200, 
and  $5  as  cost  of  suit;  and  that,  by  virtue  of 
said  writ  of  execution,  he  levied  upon  the 
piano  described  in  said  petition  as  the  prop- 
erty of  Sam.  H.  Carr."  This  answer  was 
afterwards  withdrawn  by  leave  of  the  court, 
but  the  admission  made  by  the  answer  would 
have  the  same  effect  as  though  the  answer 
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was  still  a  part  of  the  pleadings  In  the  case. 
A  party,  having  once  solemnly  admitted  a 
tact  and  made  it  a  part  of  the  record  by  bis 
pleading,  cannot  after  such  admission,  by 
merely  withdrawing  the  paper  containing  the 
admission  from  the  flies  of  the  court,  deny 
such  admission,,  but  Is  estopped  tliereby. 
When  the  defendant  levied  on  the  property, 
he  seized  It  and  took  it  into  cnstody  to  satisfy 
the  writ  of  execution  he  then  held  against 
Samuel  H.  Carr.  Section  448,  c.  80,  Gen.  St 
1889,  provides  "that  the  officer  to  whom  a 
writ  of  execution  Is  delivered  shall  proceed 
immediately  to  levy  the  same  upon  the  goods 
and  chattels  of  the  debtor.  •  •  •"  "To 
levy"  means  to  seize  property,  subject  It  to 
the  satisfaction  of  an  execution;  "to  levy  on 
goods  and  chattels,"  to  talie  into  custody  or 
seise  specific  prc^rty  in  satisfaction  of  a 
writ.  Webster.  Bouvler  says:  "In  order  to 
make  a  valid  levy  on  personal  property,  the 
sheriff  must  have  it  within  his  power  and 
control." 

Under  the  findings  of  fact  by  the  court 
and  the  admitted  facts  by  the  defendant,  the 
court  should  have  rendered  a  judgment  on 
the  motion  of  plaintiff  against  the  defendant 
for  a  recovery  of  the  possession  of  the  prop- 
erty, and,  If  a  return  thereof  could  not  have 
been  had,  judgment  against  defendant  for 
9300,  the  value  of  said  piano  as  set  forth  In 
plaintiff's  petition,  the  court  having  found 
as  a  fact  that  the  piano  was  of  the  actual 
value  of  9375,  and  for  costs  of  suit.  The  gist 
of  the  action  in  replevin  Is  the  wrongful  de- 
tention of  i>ersonal  property  of  another,  and 
the  court  having  found  that  the  plaintiff  was 
the  owner  of  the  property  at  the  commence- 
ment of  the  action,  and  defendant  having  de- 
nied ownership,  and  sought  to  justify  his 
seizure  of  the  property  under  an  execution 
against  another  party,  who  bad  no  property 
in  or  right  of  possession  in  the  piano,  ren- 
dered the  possession  of  the  defendant  wrong- 
ful. The  judgment  of  the  district  court  Is 
reversed,  and  the  court  directed  to  render 
judgment  against  defendant  for  a  recovery  of 
the  possession  of  the  piano  described  in  plain- 
tiffs petition,  and,  If  a  return  thereof  cannot 
be  had,  a  judgment  agahist  the  defendant  for 
the  sum  of  $300,  with  6  per  cent  per  annum 
on  the  sum  of  $300  from  January  12,  1888, 
to  the  time  of  rendition  of  judgment,— the 
value  thereof,— and  costs  of  suit  All  the 
judges  concurring. 

(1  Kan.  App.  7Z1) 

WILSON,  Sherifr,  v.  PANNE. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Oct.  1.  1895.) 

RbPLBVIN  —  EVIDESCB    OF    OWNERSHIP  —  AOKCB- 
MBNT   AS  TO   DAMAGES. 

1.  It  is  generally  incompetent  to  prove  a 
complex  fact  by  a  mere  assertion  of  the  fact  it- 
self, when  snch  fact  is  the  principal  ground  of 
contention;  but,  when  all  the  simple,  primary, 
and  elementary  facts  necessary  to  establish  a 
complex  fact  are  proven,  it  is  immaterial  error 
to  admit  proof  of  said  complex  fact 


2.  In  an  action  to  recover  the  possession  of 
wheat  taken  from  the  bin,  it  is  Incompetent  to 
prove  ownership  of  the  land  on  which  the  bin 
is  located  or  the  wheat  was  raised,  to  establish 
the  ownership  of  the  wheat.  The  ownership  of 
the  wheat  In  controversy  conid  not  be  estab- 
lished by  evidence  as  to  who  owned  the  land. 

3.  An  agreement  between  the  parties  to  tbe 
suit  as'  to  the  amount  of  recovery  is  sufficient 
to  authorize  the  amendment  of  the  pleadings  to 
correspond  with  said  agreement,  withont  casts; 
and  a  judgment  for  said  amount  will  be  nphdd 
without  such  amendment  having  in  fact  bees 
made.    Mitchell  v.  Milhoan,  11  Kan.  617. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Barton  county; 
J.  H.  Bailey,  Judge. 

Action  of  replevin  by  Emma  Panne  against 
P.  D.  Wilson,  sheriff.  PlainUff  had  judg- 
ment, and  defendant  brings  error.    Affirmed. 

Valentine,  Oodard  &  Valentine  and  Dif- 
fenbacher  &  Banta,  for  plaintiff  in  error. 
Hettinger  Bros.,  B.  O.  Cole,  and  J.  T.  Brad- 
ley, for  defendant  In  error. 

DENNISON  J.  This  Is  an  action  in  re- 
plevin, brought  by  Emma  Panne  against  F. 
D.  Wilson,  sheriff  of  Barton  county,  Kan., 
in  the  district  court  of  Barton  county,  to 
recover  possession  of  500  bushels  of  wheat 
which  had  been  levied  upon  by  him  under  an 
execution  against  Henry  Mehrhoff.  The  judg- 
ment was  for  the  plaintiff  below,  and  Wilson 
brings  the  case  here  for  review. 

The  real  question  at  issue  in  this  case  la, 
was  the  wheat  the  property  of  Emma  Panne? 
Tbe  first  error  complained  of  by  the  plaintiff 
In  error  Is  the  refusal  of  the  court  to  strike 
out  the  answer  of  the  plaintiff  to  the  follow- 
ing question:  "Q.  State  whether  or  not  you 
know  who  Is  the  owner  of  this  wheat  in  con- 
troversy. A.  Yes,  sfr;  I  am  the  owner." 
The  last  part  of  this  answer  is  clearly  Im- 
proper, and  not  responsive  to  the  question. 
However,  the  next  question  asked  the  wit- 
ness was:  "Q.  You  may  state  who  was  tbe 
owner  of  this  wheat  in  controversy  on  the 
day  it  was  taken  from  yon.  A.  I  was."  No 
objection  was  made  to  this  question  or  an- 
swer; therefore,  no  ruling  was  made  or  ex- 
ception saved  thereto.  It  Is  generally  in- 
competent to  prove  a  complex  fact,  when 
such  fact  Is  the  principal  ground  of  conten- 
tion, by  a  simple  assertion  of  the  fact  Itself. 
Simpson  V.  Smith,  27  Kan.  565.  In  this  case, 
however,  Mrs.  Panne  Introduced  testimony 
tending  to  show  that  she  purchased  the  seed 
wheat,  hired  the  land  plowed  and  harrowed, 
and  the  wheat  sown,  harvested,  and  threshed; 
that  she  was  In  possession  of  the  land  upon 
wbldi  the  wheat  was  raised  and  stored,  and 
was  in  possession  of  the  wheat.  This  stated 
all  the  simple,  primary,  and  elementary  facts 
necessary  to  be  shown  to  establish  the  own- 
ership of  the  wheat  In  the  plaintiff;  then- 
tore,  whatever  error  may  have  been  commit- 
ted in  refusing  to  strike  out  said  answer  is 
Immaterial 

The  second  error  complained  of  by  plaintiff 
in  error  is  In  tbe  sustaining  of  the  objection 
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to  the  followlntr  question,  asked  by  the  de- 
fendant below  in  the  cross-examination  of 
the  plaintiff:  "Q.  What,  If  anything,  did  you 
pay  your  mother  for  the  land?"  This  was 
not  error.  The  issues  In  this  case  were  not 
made  to  try  the  tlOe  to  the  land,  but  to  per- 
sonal property;  and  it  would  make  no  differ- 
ence In  this  case  whether  the  plaintiff  had 
ever  paid  anything  for  the  land  or  not.  The 
ownership  of  the  wheat  in  controversy  could 
not  be  established  by  evidence  as  to  who 
owned  the  land. 

The  third  and  sixth  assignments  of  error 
are  based  upcm  the  assumption  that  Henry 
Mehrhoff  was  in  possession  of  the  land  and 
the  wheat.  There  is  nothing  in  the  pleadings 
or  the  evidence  to  bear  out  this  assertion; 
therefore,  there  was  no  error  committed  in 
the  rulings  complained  of. 

The  fourth  and  fifth  assignments  of  error 
are  based  upon  the  assumption  that  Ernest 
Panne,  the  husband  of  this  plaintiff,  was  the 
agent  in  and  about  all  the  business  of  Mrs. 
Panne.  The  uncontradicted  evidence  of  Mrs. 
Panne  is  to  the  effect  that  Mr.  Panne  was 
her  agent,  so  far  as  this  farm  and  wheat 
were  concerned,  only  in  hiring  and  paying 
the  threshers.  He  was  properly  i>erniltted 
to  testify  about  these  two  matters,  and  noth- 
ing else. 

The  seventh  and  eighth  assignments  of  er- 
ror are  based  upon  the  refusal  of  the  court  to 
allow  the  conversation  purporting  to  have 
been  had  between  William  Mehrhoff  and 
Orant  Adams  at  the  time  said  Mehrhoff  was 
sowing  the  wheat,  in  which  William  Mehr- 
hoff said  the  wheat  belonged  to  him. .  This 
plaintiff  contends  that  what  was  said  about 
the  wheat  was  part  of  the  res  gestae,  and, 
because  plaintiff  testified  that  .William  Mehr- 
hoff was  her  agent  concerning  sowing  and 
raising  of  the  wheat,  that  his  declarations 
are  binding  upon  his  principal.  It  is  a  little 
difficult  to  understand  what  transaction  the 
conversation  between  William  Mehrhoff  and 
Grant  Adams  was  a  part  of.  It  was  not  bad 
In  the  presence  of  either  of  the  parties  to 
this  suit.  If  William  Mehrhoff  was  hired  by 
plaintiff  to  put  in  and  harvest  said  wheat, 
and  acted  as  her  agent  concerning  the  same, 
it  is  difScult  to  understand  where  he  would 
obtain  his  authority  for  stating  that  the  wheat 
belonged  to  him.  Certainly,  no  authority  has 
been  shown  to  have  been  given  him  by  Mrs. 
Panne  to  make  any  such  statement  The  evi- 
dence further  shows  that  William  Mehrhoff 
died  between  the  time  of  harvesting  said 
wheat  and  the  seizure  thereof  by  this  plaintiff 
In  error.  According  to  the  well-known  rules 
which  govern  as  to  a  conversation  being  i>art 
of  the  res  gestse,  and  as  to  the  admission  of 
witnesses  to  testify  to  the  conversation  of 
a  deceased  person,  and  as  to  principal  and 
agent,  there  was  no  error  committed  in  refus- 
ing to  permit  said  Adams  to  testify  to  said 
■conversation. 

The  ninth  assignment  of  error  is  upon  the 
4SU8taining  of  an  objection  to  the  following 


question  by  the  defendant  upon  the  cross- 
examination  of  the  plaintiff:  "Q.  Did  you  at 
the  time  keep  a  bank  account?"  The  plain- 
tiff had  been  testifying  in  regard  to  various 
payments  of  money,  checks,  etc.,  to  one  of 
the  men  who  threshed  the  wheat.  There  was 
nothing  In  the  testimony  that  she  gave  her 
Individual  check  for  any  amount,  and  it  was 
entirely  immaterial  whether  she  kept  a  bank 
account  or  not. 

The  tenth  assignment  of  error  is  so  indefi- 
nite and  evidently  immaterial  that  we  will 
not  consider  It 

The  eleventh  assignment  of  error  is  based 
upon  the  amount  of  recovery.  The  plaintiff, 
in  her  petition,  claimed  only  500  bushels  of 
wheat;  the  verdict  and  the  Judgment  were 
for  504  bushels  and  10  pounds.  During  the 
progress  of  the  trial,  and  just  before  the 
plaintiff  rested  his-  evidence,  the  following 
statement  appears  in  the  record:  ''it  is 
agreed  by  the  plaintiff  and  defendant  that 
the  value  of  the  wheat  is  56  cents  per 
bushd,  and  it  is  also  agreed  that  there  were 
504  bushels  and  10  pounds  of  wheat."  In 
the  case  of  Mitchell  v.  Milhoan,  11  Kan.  617, 
the  supreme  court  says:  "It  is  true  that  the 
Judgment  does  not  literally  follow  the  prayer 
of  the  petition,  but  we  think  it  substantially 
does.  The  variance  is  so  slight  that  the 
plaintiff  would  have  had  the  right  at  any 
time,  without  costs,  to  amend  the  prayer  of 
his  petition,  and  therefore  the  variance  was 
ImmaterlaL  Railroad  Co.  v.  Caldwell,  8  Kan. ' 
244.  The  Judgment  was  for  a  small  amount 
more  than  claimed  in  the  petition,  but  It 
was  for  the  amounts  agreed  upon  by  the  par-: 
ties,  to  wit,  $1,429.25  against  Mitchell,  and' 
$125  against  Devenney  and  Green,  and  there-' 
fore  the  variance  was  immaterial.  The  plain- 
tiff, however,  should  have  amended  his  peti- 
tion so  as  to  claim  these  amounts."  This  de- 
cision is  based  upon  correct  principles  of  law 
and  Justice,  and,  following  it,  we  hold  that 
there  was  no  material  variation  between  the 
allegations  in  the  pleadings  and  the  Judg- 
ment. 

No  material  error  having  been  committed 
during  the  trial  of  this  case,  the  judgment 
of  the  district  court  Is  afiSlrmed. 

JOHNSON,  P.  X,  concurs.  COLE,  J.,  hav- 
ing been  of  counsel  in  the  court  below,  not* 
sitting  in  the  case. 


(1  Kan.  App.  TSS) 
WESTERN  IRRIGATION  CO.  v.  STATTON. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Oct  1.  1895.) 
Case  Madb— Coutbact— Waivbr. 
1.  A  statement  in  a  case  made,  that  it  "con- 
tains all  the  pleadings,  motions,  orders,  verdict, 
instructions  given  by  the  court  (aa  well  as  those 
refused),  and  findings,  and  the  judgment  ren- 
dered in  the  case.    •    *    •    The  plaintiff,  to  sus- 
tain tie  issues  upon  his  part,  introduced  the 
following  testimony,   to   Mm,"  ending  the  evi- 
dence with  the  statement  "This  was  all  the  evi- 
dence given  on  the  trial  of  this  cause,  —is  & 
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statement  of  so  much  of  the  proceedings  as  is 
necessary  to  present  at  least  some  of  the  errors 
complained  of  in  this  cause,  and  they  will  be 
considered. 

2.  Wher-  S.  contracts  with  the  W.  I.  Co. 
to  furnish  materials  and  labor  necessary  to 
build  a  dam  of.  or  before  January  1,  1890,  and 
when,  on  March  3,  1800,  said  W.  I.  Co.  enters 
into  a  second  contract  with  said  S.  by  which 
he  is  to  do  additional  work  on  said  dam,  a  por- 
tion of  it  consisting  of  attaching  the  apron  stip- 
ulated for  in  the  first  contract  to  the  plates  to 
be  put  in  by  the  terms  of  the  second  contract, 
and  when  the  W.  I.  Co.  otherwise  took  posses- 
sion of  said  dam,  and  where  the  only  issue  rais- 
ed by  the  pleadings  was  as  to  the  completion 
of  said  work  In  a  substantial  and  workmanlike 
manner,  and  where  the  question  of  failure  to 
complete  the  work  on  time  is  first  raised  in  the  . 
plaintifTs  brief,  held,  that  said  W.  I.  Co.  has 
waived  the  time  of  the  completion  thereof,  and 
is  estopped  from  attempting  to  evade  liability  be-  j 
cause  the  work  was  not  completed  on  said  1st  | 
day  of  January,  1890.  I 

(Syllabus  by  the  Court.)  I 

Error  from  district  court,  Kearney  county;  ' 
W.  J.  Abbott,  Judge.  [ 

Action  on  a  contract  by  A.  A.  G.  Stayton  j 
against  The  Western  Irrigation  Company,    i 
Plaintiff  bad  Judgment,  and  defendant  brings 
error.    Affirmed. 

This  was  an  action  brought  in  the  district 
court  of  Kearney  county,  Kan.,  by  A.  A.  G. 
Stayton  as  plaintiff  against  the  Western  Ir- 
rigation Company  as  defendant  to  recover 
the  balance  claimed  to  be  due  upon  the  fol- 
lowing two  contracts,  the  first  of  which  reads 
as  follows:     "Articles  of  agreement,  made 
and  entered  Into  this  2uth  day  of  September, 
A.  D.  1889,  by  and  between  A.  A.  G.  Stay- 
ton,  party  of  the  first  part,  and  the  Western 
Irrigation  Company,  by  its  president  and  sec- 
retary, parties  of  the  second  part,  wltness- 
eth:   That  the  party  of  the  first  part,  for  the  , 
consideration  hereinafter  mentioned,  agrees  ! 
to  furnish  material  and  labor  necessary  to  j 
complete  a  dam  In  the  Arkansas  river,  re-  ', 
moving  and  changing  the  head  gates  and  the 
waste  gates  more  particularly  de-scrllH-d  in 
the  specifications,  for  the  party  of  the  sec- 
ond part,  on  or  before  the  first  of  January,  , 
1800,   according  to  the  specifications   hei-e-  ] 
unto  attached,  and  which  are  made  a  part  of 
this  contract.    The  party  of  the  second  part  | 
hereby  agrees  to  pay  to  the  party  of  the 
first  part,  for  the  construction  of  such  dam 
as  aforesaid,  according  to  the  specifications  ! 
hereunto  attached,  the  sum  of  $2,000  paya-  '■ 
ble  in  manner  and  form  as'  follows:     Said 
parties  of  the  second  part  agree  to  pay  for 
the  material  when  purchased  and  loaded  on 
the  cars  at  the  mills,  when  certiHed  to  and 
bills  of  lading  furnished  to  the  party  of  the 
second  part  by  the  party  of  the  first  part, 
and  to  pay  all  freights  on_  said  material  as 
the  same  arrives  at  the  depot  at  Hartland, 
charging  the  parties  of  the  first  part  with 
the   said   material   so    purchased   and    the 
freights  so  paid.    When  the  said  party  of 
the  first  part  shall  have  completed  the  work 
according  to  the  specifications  hereunto  at- 
tached, then  the  party  of  the  second  part 


shall  pay  to  the  party  of  the  first  part  all 
the  remainder  of  said  sum  first  mentioned 
to  the  party  of  the  first  part  Signed  and 
sealed  this  day  and  year  last  above  written. 
A.  A.  G.  Stayton.  [Seal.]  The  Western  Ir- 
rigation Company.  By  O.  S.  Kelley,  Presi- 
dent; W.  R.  Linn,  Secretary."  Specifica- 
tions accompanying  the  said  contract  will  be 
omitted,  except  the  statement  that  "all  ma- 
terial in  the  ahove-descrlbed  structure  shall 
be  of  the  best  quality,  and  all  the  worli  shall 
be  done  in  a  substantial  and  workmanlike 
manner." 

The  second  contract  Is  as  follows:  "Arti- 
cles of  agreement,  made  and  entered  into 
this  3a  day  of  March,  A.  D.  1800,  by  and  be- 
tween A.  A.  G.  Stayton,  party  of  the  first 
part,  and  the  Western  Irrigation  Company, 
by  its  agent  J.  O.  Parker,  party  of  the  sec- 
oTfl  part,  witnesKeth:  That  tlu»  parly  of  the 
first  part,  for  the  consideration  hereinafter 
mentioned,  agrees  to  furnish  all  material 
and  labor  necessary  to  put  in  a  row  of  piles 
from  the  north  end  of  said  company's  waste 
■gates  in  the  Arkansas  river  (as  per  specifi- 
cations hereunto  attached,  and  which  are 
made  a  part  of  Jlils  contract),  on  or  before 
the  l.'tli  (lay  of  April,  A.  D.  18iX).  The  iwrty 
of  the  second  part  hereby  agrees  to  pay  to 
the  party  of  the  first  part,  for  the  construc- 
tion of  said  work  as  per  specifications  here- 
unto attached,  the  sum  of  $550,  payable  «n 
the  manner  and  form  as  follows:  Said 
party  of  the  second  part  agrees  to  pay  for 
the  material  when  purchased  and  delivered 
to  the  depot  in  Hartland.  Kansas,  when  ct" 
tified  to  and  bills  of  lading  furnished  to  the 
party  of  the  second  part  by  the  party  of  the 
first  part,  and  to  pay  all  bills  of  freight  on 
said  material,  oharging  the  party  of  the  first 
part  with  the  said  material  so  purchased 
and  the  freights  so  paid,  and  when  the  said 
party  of  the  first  part  shall  complete  the 
work  as  per  specifications,  then  the  party  of 
the  second  part  shall  pay  to  the  party  of  the 
first  part  the  remalndw  of  said  contract  in 
full.  A.  A.  G.  Stayton.  [Seal.]  J.  O.  Park- 
er, Agent  of  Western  Irrigation  Company." 
The  specifications  attached  to  said  contract 
and  made  a  part  thereof  are  as  follows: 
"Specifications  for  additional  work  to  be 
done  to  dam  of  Western  Irrigation  Com- 
pany's dam  in  the  Arkansas  river,  near  Hart- 
land,  Kearney  County,  Kansas,  to  wit: 
There  shall  be  a  row  of  piles  driven  from 
the  north  end  of  the  present  waste  gates  In 
a  straight  line,  and  parallel  with  the  present 
dam  and  with  the  south  side  of  island  north 
of  waste  gates.  Said  piles  shall  be  of  good 
white  or  burr  oak  twelve  feet  long,  and 
twelve  feet  in  width,  and  twelve  inches  diam- 
eter at  butt  end,  and  six  inches  in  diameter 
at  little  end,  and  driven  ten  feet  apart  In  a 
straight  line  north  of  waste  gates,  and  ten 
feet  east  of  the  present  dam.  They  shall  be 
driven  until  their  top  end  shall  be  level  with 
the  top  of  the  water  or  sand.    They  shall  all 
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be  driven  to  a  level.  There  shall  be  placed  i 
on  the  top  of  piles  a  plate,  four  inches  by 
eight  Inches  by'  twenty  feet,  and  securely 
bolted  to  the  top  of  piles  with  %-lnch  round 
iron  and  7-lnch  boat  spike.  The  east  line  of 
apron  (provided  in  original  contract)  shall  be 
fastened  to  said  plate  with  %-incb  by  6-incb 
king  screws  in  each  apron  plank.  Which 
work  shall  be  done  on  or  before  the  15th 
day  of  April,  A.  D.  1800.  It  is  further  agreed 
by  the  party  of  the  first  part  that  he  will 
drive  three  12  piles  east  of  agoing  to  south 
end  of  waste  gates  without  cost  to  the  party 
of  the  second  part,  and  board  the  dam  up 
four  feet  high,  the  party  of  the  second  part 
furnishing  the  boarda" 

The  petition  of  the  plaintiff  sets  out  the 
said  contracts  and  specifications,  alleges  full 
performance  on  bis  part,  and  that  there  is 
remaining  due  and  unpaid  from  the  defend- 
ant to  him  the  sum  of  $370.60.  The  answer 
of  the  defendant  admits  its  corporate  exlst- 
«ice,  the  execution  and  validity  of  the  con- 
tracts and  si>eciflcatlons,  denies  that  it  is  in- 
debted to  the  plaintifF  in  any  sum,  and  de- 
nies each  and  every  other  allegation  in  the 
petition  not  herein  specifically  admitted,  and 
the  seventh  paragraph  of  its  answer  is  as  fol- 
lows: "That,  for  Its  defense  to  the  seccmd 
cause  of  action  in  said  petition  set  forth.  It 
alleges  that,  according  to  the  terms  of  said 
contracts,  marked  Exhibits  A  and  C,  respec- 
tively, and  attached  to  said  petition,  there  is 
still  remaining  unpaid  a  balance  of  $3G0.60, 
which  said  balance  is  due  and  payable,  ac- 
cording to  the  terms  of  said  contracts  and 
specifications,  upon  the  completion  in  a  sub- 
stantial and  workmanlike  manner  of  the 
work  in  said  contracts  and  specifications  set 
forth;  that  the  plaintiff  has  failed  to  per- 
form said  work  in  such  substantial  and 
workmanlike  manner;  and  that  the  defend- 
ant is  willing  and  ready  to  pay  such  balance 
whenever  said  work  is  completed  according 
to  the  terms  of  said-  contracts  and  speciflcar 
tlons."  The  eighth  paragraph  of  defendant's 
answer  is  ad  follows:  "That,  for  its  second 
defense  and  by  way  of  connterclaim  to  cause 
of  action  in  said  petition  set  forth,  it  alleges 
and  avers  that  it  had  performed  all  the 
agreements  of  said  contracts  as  set  forth  In 
said  petition  by  it  to  be  performed;  that  by 
reason  of  the  failure  of  the  plaintiff  to  com- 
plete the  work  set  forth  in  said  contracts 
and  specifications  in  the  manner  and  at  the 
times  therein  agrees,  it  has  been  damaged  in 
the  sum  of  $500."  Judgment  was  rendered 
for  the  plaintiff  in  the  court  below,  and  the 
defendant  brings  the  case  here  for  review. 
The  defendant  in  error  filed  his  motion  to 
dismiss  this  proceeding  in  error,  the  princi- 
pal ground  being  that  "the  plaintiff  in  error 
has  not  made  a  case  containing  a  statement 
.of  so  much  of  the  proceedings  and  evidence 
or  other  matters  in  this  action  as  may  be 
necessary  to  present  the  errors  complained 
of  to  this  court,  as  required  by  section  647 
of  the  OivU  Ciode  of  the  state  of  Kansas." 


A.  3.  HoBkinson,  for  plaintiff  In  error.  MO* 
ton  Brown,  for  defendant  in  error. 

DBNNISON,  J.  (after  stating  the  facts). 
The  case  made  filed  with  the  petition  in  error 
in  this  case  contains,  on  page  210  of  the  rec- 
ord, the  following  statement:  "The  foregoing 
case  made  contains  all  the  pleadings,  motions, 
orders,  verdict,  instructions  given  by  the 
court  (as  well  as  those  refused),  and  findings, 
and  the  Judgment  rendered  in  the  case."  On 
page  2%  of  the  record  is  the  following  state- 
ment in  the  case  made:  "The  plaintiff,  to 
sustain  the  issues  upon  his  part.  Introduced 
the  following  testimony,  to  wit,"  and,  after 
following  the  testimony  clear  through  npon 
both  sides,  and  at  the  end  of  the  evidence,  on 
page  194  of  the  record,  is  the  following  state- 
ment: "This  was  all  the  evidence  given  on 
the  trial  of  this  cause."  While  it  1b  true  that 
some  of  the  exhibits  shown  by  the  evidence 
to  have  been  introduced  and  read  do  not  ap- 
pear in  the  evidence,  still  the  case  contains  a 
statement  of  so  much  of  the  proceedings  and 
evidence  as  is  necessary  to  present  at  least 
some  of  the  errors  complained  of,  and  those 
errors  will  be  considered  by  this  court.  The 
briefs  of  both  the  plaintiff  and  defendant  in 
error  in  this  case  are  so  imperfectly  prepared 
that  it  will  be  difficult  to  review  each  error  in 
the  order  assigned.  Many  of  them  are  imma- 
terial, and  based  npon  false  premises  and 
tbeoriea  The  attention  of  the  attorneys  in 
this  case  is  called  to  the  language  of  Chief 
Justice  Horton  in  Braley  v.  Langley,  2S  Kan., 
at  page  506. 

The  pleadings  In  this  case  raise  bnt  one  is- 
sue. The  petition  alleges  the  corpwate  exist- 
ence, the  execution  of  the  contracts,  the  due 
performance  on  the  part  of  the  plaintiff,  a 
demand  for  the  money,  and  the  failure  of  the 
company  to  pay  $370.60  thereof.  The  answer 
admits  the  corporate  existence  and  the  exe- 
cution of  the  conti-acts,  denies  being  indebted 
to  the  plaintiff  in  any  sum  whatever,  denies 
every  allegation  not  specifically  admitted,  and 
In  the  seventh  paragraph  thereof,  as  a  de- 
fense, says  there  is  remaining  unpaid  $360.60, 
which  is  due  and  payable  upon  the  completion 
of  the  work  in  a  substantial  and  workmanlike 
manner,  that  the  plaintiff  has  failed  to  per- 
form such  work  in  such  manner,  and  that  the 
defiendant  is  ready  to  pay  the  balance  when 
said  work  is  completed  according  to  the  terms 
of  said  contract  and  specifications.  This 
clearly  puts  in  Issue  the  completion  of  the 
work  in  a  substantial  and  workmanlike  man- 
ner. This  Issue  was  properly  submitted,  to 
the  jury,  and  they  found  both  generally  and 
specially  for  the  plaintiff,  that  the  work  waa 
done  by  the  plaintiff  according  to  the  contract 
and  specifications,  in  a  workmanlike  manner, 
and  that  there  was  due  from  the  defendant  to 
the  plaintiff,  as  the  balance  of  the  contract 
and  the  interest  thereon,  the  sum  of  $373.22. 
This  finding  is  final. 

As  to  the  second  defense,  contained  In  the 
eighth  paragraph  of  the  answer,  there  la  at 
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wldence  to  Bustaln  this  defense.  This  is 
admitted  by  the  plaintiff  In  error  tn  his  brief. 
Hence,  no  claim  for  damages  that  may  have 
been  set  np  In  this  paragraph  becanse  of  the 
fkllnre  to  complete  either  of  said  contracts  at 
the  time  mentioned  therein  can  be  considered 
In  this  case.  The  plaintiff  in  error  contends 
that  time  is  of  the  essence  of  the  first  con- 
tract,—tliat  the  petition  of  plaintiff  in  the 
court  below  alleges  fall  compliance  with  the 
contract,— and  ■  many  of  his  assignments  of 
error  are  ba«ed  upon  the  failure  of  the  peti- 
tion to  allege  a  waiver  of  the  time  of  the 
completion  of  the  dam.  It  is  dear  that  nei- 
ther of  the  parties  to  this  suit  considered  time 
of  the  essence  of  the  contract.  The  second 
contract,  which  is  dated  the  3d  day  of  March, 
1880,  speaks  of  and  treats  the  dam  as  the 
property  of  the  Western  Irrigation  Ckimpany, 
and  stipulates  for  "additional  work  to  be 
done  on  said  irrigation  company's  dam,"  and 
tor  the  drlTiog  of  another  row  of  piles,  and 
stipulates  that  the  east  Ibe  of  the  apron,  pro- 
vided for  in  the  original  contract,  should  be 
fastened  to  a  plate  placed  upon  said  piles, 
which  were  provided  for  In  this  second  con- 
tract The  evidence  shows  that  one  J.  O. 
Parker  was  the  agent  of  the  Western  Irriga- 
tion C(»npany,  and  was  there  by  their  direc- 
tion to  see  that  the  work  was  properly  done; 
that  be  was  present  while  Stayton  was  at 
work  npon  the  dam  after  January  1,  1890, 
and  until  the  time  of  its  completion,  and  that 
during  said  time,  and  on  March  3, 1890,  he,  as 
their  agent,  contracted  with  said  Stayton  to 
do  additional  work  npon  said  dam;  that  after 
the  completion  of  the  contracts  he  took  charge 
of  the  dam  and  cut  it  down.  The  evidence 
also  shows  that  in  May,  1890,  the  company, 
knowing  that  the  dam  was  not  completed  un- 
til about  April  15,  1880,  made  two  payments, 
one  of  about  $1,200,  and  one  of  $39.40,  upon 
said  contracts.  It  would  be  manifestly  unjust 
(or  the  company  to  knowingly  allow  Mr.  Stay- 
ton  to  proceed  with  the  work  of  building  the 
dam  after  January  1,  1880,  to  contract  with 
him  on,  March  3.  1880,  to  do  "additional 
work,"  and  part  of  It  clearly  a  change  of  the 
first  contract,  to  take  possession  of  the  dam 
and  make  changes  In  It,  and  then  say  to  Mr. 
Stayton,  ''We  will  not  pay  yon  because  yoa 
did  not  complete  the  work  on  or  before  Janu- 
ary 1,  1890."  The  evidence  during  the  trial 
of  the  case  nowhere  shows  that  any  question 
was  raised  as  to  the  failure  to  complete  the 
work  by  January  1,  1890.  Mr.  Kelley,  the 
presl'dent,  Mr.  Rogers,  the  treasurer,  and  Mr. 
Parker,  the  agent,  frequently,  after  January 
1,  1880,  objected  to  the  manner  In  which  the 
work  was  being  dcme,  but  nowhere  object  to 
the  time  In  which  the  work  Is  being  com- 
pleted. This  question  is  first  raised  by  the 
plaintiff  in  error  in  its  brief  In  this  court, 
after  the  jury  had  found  against  it  upon  the 
issue  presented,  i.  e.  the  manner  of  doing  the 
work.  Without  deciding  whether  time  was 
of  the  essence  of  the  first  contract  or  not,  we 
kold  that,  in  view  of  the  allegations  in  the 


pleadings  and  the  facts  shown  by  the  evi 
dence,  which  have  been  specified  in  this  opin- 
ion, the  plaintiff  in  error  has  waived  the  time 
in  which  the  contract  was  to  have  been  com- 
pleted, and  is  estopped  from  attempting  to 
evade  liability  because  the  work  was  not 
completed  on  January  1,  1880.  The  second 
contract,  which  is  set  out  tn  the  petition  and 
admitted  In  the  answer,  and  the  issne  ten- 
dered by  the  seventh  paragraph  of  the  an- 
swer, clearly  lay  the  foundation  for  the  intro- 
duction of  evidence  tending  to  show  that  th« 
work  was  completeo  m  a  workmanlike  man- 
ner, and  the  plaintiff  below  would  be  entitled 
to  recover  by  proving  that  said  work  was  so 
completed,  although  it  was  not  done  nntU 
from  April  16  to  May  1.  189a 

We  have  carefully  examined  the  evidence 
and  the  Instructions,  and  find  that.  In  accord- 
ance with  the  views  herein  expressed,  there 
was  no  material  error  committed  by  the  conrt 
during  the  Introduction  of  evidence,  or  in  the 
instructions  given  or  refused.  The  judgment 
of  the  district  court  will  be  affirmed.  All  the- 
judges  concurring. 


(2  Kan.  A.  7) 
FERGUSON  V.  PRINCE.' 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     Oct.  1,  18BS.) 

JCSTICB'S  CklDKT— PlBASIKOS— TBIAI,  OH  AfPKAI- 

In  all  actions  before  a  Jnstice  of  the- 
peace  the  plaintiff  is  required  to  file  a  bill  of 
particulars  of  bis  demand,  and  the  defendant, 
if  required  by  the  plalDtiff,  shall  file  a  like  bill 
of  particulars  be  may  claim  as  a  set-off,  and  the 
evidence  on  the  trial  must  be  confined  to  the 
items  set  forth  In  such  bill;  and  where  the  caae 
is  taken  on  appeal  it  will  be  tried  de  novo  in  the- 
district  court  upon  ibe  original  papers,  onleas- 
the  appellate  court  allow  amendments  or  new 
pleadings  to  be  filed.  If  the  plaintiff  does  not 
require  the  defendant  to  file  any  bill  of  partica- 
lars,  the  defendant  may  prove  on  the  trial  of  the 
case  any  defenses  he  may  have,  without  any 
pleading  whatever.  But  where  a  defendant  in 
open  court,  in  stating  his  case^  states  that  he 
Intends  to  submit  evidence  to  prove  two  s«>- 
aiate  and  distinct  defenses,  he  stands  In  the 
same  position  as  though  his  defenses  were  set 
forth  in  a  pleading,  and  the  evidence  must  be 
confined  to  the  defenses  so  stated;  and  where 
the  defendant  states  two  separate  and  distinct 
defenses,  which  are  Inconsistent,  the  conrt 
should  require  him  to  elect  upon  which  one  of 
the  defenses  be  will  rely,  and  the  evidence  np- 
on the  trial  should  be  confined  to  the  defensea- 
npon  which  the  defendant  elected  to  stand. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Ford  county;  A , 
3.  Abbott,  Judge. 

Action  on  a  contnct  by  Andrew  Prtnos 
against  Benjamin  Ferguson.  Plaintiff  haA 
jndgmmt,  and  defendant  brings  error.  Af- 
firmed. 

This  action  was  commenced  before  a  ]i»- 
tlce  of  the  peace  to  recover  tor  work  and  Isi- 
bor  done  and  performed  by  Andrew  Prince, 
plaintiff  below,  tor  Benjamin  E^rgnson,  de> 
fendant  below.  On  trial  before  the  justice, 
judgment  was  rendered  in  favor  of  the  plain- 
tiff, and  the  defendant  appealed  to  the  dis- 
trict court    The  only  pleading  filed  ia  tli^ 
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case  was  the  bill  of  particulars  of  the  plain- 
tiff. The  case  was  tried  on  appeal  in  the  dis- 
trict court  by  the  court  without  a  jury,  and 
plaintiff  presented  evidence  in  support  of  his 
bill  of  particulars,  and  rested  his  case.  The 
defendant  then  stated  In  oi>cn  court  that  he 
would  offer  evidence  in  support  of  two  de- 
fenses against  the  plaintiff:  (1)  That  the  de- 
fendant would  first  offer  to  prove  that  prior 
to  the  commencement  of  this  action  the  plain- 
tiff and  defendant  had  met  together,  with 
three  of  their  neighbors  as  arbitrators,  and 
had  by  agreement  settled  all  of  the  differ- 
ences between  them,  including  the  claim  sued 
on  in  this  action  up  to  that  date;  that  the 
plaintiff,  by  such  settlement,  was  foimd  to  be 
indebted  to  the  defendant  in  the  sum  of  $24. 
(2)  That  defendant  would  offer  evidence  to 
show  offsets  and  counterclaims  In  his  favor 
against  the  plaintiff  which  would  amount  to 
more  than  the  amount  claimed  by  plaintiff  in 
his  bill  of  particulars.  Upon  this  statement 
made  by  the  defendant  the  plaintiff  made  a 
motlm  in  open  court  that  the  defendant  be 
required  to  dect  which  of  the  defenses  he 
would  offer  to  prove,  and  the  court  sustained 
the  motion,  and  decided  that  the  two  de- 
fenses were  inconsistent,  and  required  the 
defendant  to  elect  upon  which  of  the  defenses 
be  would  proceed.  To  the  ruling  of  the  court 
the  defendant  duly  excepted,  and  under  the 
ruling  of  the  court  the  defendant  elected  to 
prove  and  stand  upon  the  defense  of  settle- 
ment; and,  after  the  defendant  had  submit- 
ted his  evidence  in  support  of  the  defense  of 
settlement,  he  again  offered  to  submit  evi- 
dence to  prove  set-offs  and  counterclaims, 
which  he  claimed  in  the  aggregate  would  ex- 
ceed the  amount  claimed  by  plaintiff  in  his 
bill  of  particulars.  To  this  offer  the  plaintiff 
objected,  as  being  inconsistent  with  the  first 
defense.  The  court  sustained  the  objection 
of  the  plaintiff,  and  defendant  excepted  to 
the  ruling  of  the  court.  The  defendant  then 
rested  his  case,  and  plaintiff  then  submitted 
testimony  in  rebuttal  of  the  evidence  which 
defendant  had  offered  in  support  of  his  de- 
fense of  settlement,  and  rested  his  case.  And 
iq>on  all  of  the  evidence  submitted  the  court 
fotmd  in  favor  of  the  plaintiff,  and  assessed 
bis  recovery  at  $110.  Defendant  filed  mo- 
tion for  new  trial,  which  was  overruled,  and 
defendant  excepted,  and  made  case  for  the 
supreme  court  Petition  in  error,  with  case 
made  attached,  was  filed  by  plaintiff  in  error 
In  the  supreme  court,  and  was  duly  certified 
to  this  court  for  Its  decision  by  order  of  the 
supreme  court. 

Sutton  &  McGarry,  for  plaintiff  In  error. 
B.  F.  Milton,  for  defendant  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
Andrew  Prince  brought  suit  before  a  justice 
of  the  peace  of  Ford  county,  Kan.,  to  recover 
from  Benjamin  Ferguson  the  sum  of  $166 
for  work  and  labor.  The  defendant  filed  no 
answer  or  bill  of  particulars,  and  none  was 


demanded  by  the  i^alntlff.  Upon  the  trial, 
judgment  was  rendered  for  the  plaintiff  be- 
low, and  the  case  was  taken  to  the  district 
court  by  defendant  below  on  appeal,  and  the  - 
case  was  tried  in  the  district  court  without 
a  Jury,  and,  after  the  plaintiff  below  had  sub- 
mitted his  evidence  to  prove  the  statement 
in  his  bill  of  particulars,  and  rested  his  case,, 
the  defendant  below  stated  in  open  court  that 
he  would  submit  evidence  to  prove  two  de- 
fenses: "First  That  he  would  offer  to  prove 
that  prior  to  the  commencement  of  this  ac- 
tion the  plaintiff  and  defendant  met  together^ 
with  three  of  their  neighbors  as  arbitrators, 
and  had  by  agreement  settled  all  the  differ- 
ences between  them.  Including  the  claim  sued 
on  in  this  action,  up  to  date;  that  by  such 
settlement  the  plaintiff  was  found  to  be  in- 
debted to  him  in  the  sum  of  $24.  Second. 
That  defendant  would  offer  evidence  to  show 
set-off  and  counterclaims  In  his  favor  against 
the  plaintiff  which  would  amount  to  more 
than  the  amount  claimed  by  plaintiff's  bill  of 
particulars."  The  plaintiff  below  then  made 
a  motion  in  open  court  that  defendant  below 
be  required  to  elect  upon  which  one  of  the 
defenses  he  would  offer  proof,  and  the  court 
sustained  the  motion,  and  decided  that  the 
two  defenses,  were  inconsistent,  and  required 
the  defendant  to  elect  upon  which  defense  he 
would  proceed.  The  defendant  excepted  to 
this  decision  of  the  court,  and  thereupon  he 
elected  to  stand  on  the  defense  of  settlement, 
and,  after  defendant  below  submitted  his  evi- 
dence in  support  of  the  defense  of  settle- 
ment, he  again  offered  to  submit  evidence  to 
prove  set-off  and  counterclaim,  which  he 
claimed  in  the  aggregate  would  exceed  the 
amount  claimed  by  plaintiff  in  his  bill  of  par^ 
tlculars.  To  the  offer  the  plaintiff  below  ob- 
jected, and  the  court  sustained  the  objection, 
and  defendant  below  excepted.  The  defend- 
ant below  then  rested  his  defense,  and  the 
plaintiff  below  submitted  rebutting  testimony 
and  rested,  and  upon  all  the  evidence  sub- 
mitted the  court  fotmd  for  the  plaintiff  below, 
and  rendered  a  judgment  in  his  favor  for  the 
amount  found  due. 

The  record  presents  but  one  question  for 
the  consideration   of  this  court:    Whether 
the  court  erred  in  deciding  that  the  two  de- 
fenses offered  were  inconsistent,  and  wheth- 
er   Inconsistent    defenses    are    admissible. 
Section  71,  c.  81,  Gen.  St  1889,  reads:    "In 
all  cases  before  a  justice  the  plaintiff,  bis 
agent  or  attorney,  shall  file  with  such  justice 
a  bill  of  particulars  of  his  demand,  and  the 
defendant,  if  required  by  the  plaintiff,  his 
agent  or  attorney,  shall  file  a  like  bill  of 
particulars  he  may  claim  as  a  set-off,  and 
the  evidence  on  the  trial  shall  be  confined 
to  the  Items  set  forth  in  said  biU."    Section 
122,  c.  81,  Gen.   St  1880,   provides:    "That 
upon  appeal  the  case  shall  be  tried  de  novo 
in  the  district  court  upon  the  original    pa- 
pers which  the  cause  was  tried  before  the 
Justice,   unless  the  appellate   court,    in  fur- 
therance of  Justice,  allow  amended  pleading 
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to  be  made  or  new  pleadings  to  be  filed." 
Id  the  case  of  Wagstaff  y.  Cballiss,  29  Kan. 
WI6,  the  supreme  court,  In  Its  opinion,  says: 
"If  a  plaintiff  In  an  action  before  a  justice 
of  the  peace  desires  to  know  In  advance 
whether  the  defendant  claims  a  set-off,  and 
the  items  thereof,  the  defendant.  If  required 
by  him,  shall  file  a  bUl  of  particulars;  not 
otherwise.  None  Is  required  by  said  section 
71,  before  the  justice,  unless  demanded  by 
the  plaintiff.  If  the  plaintiff  does  not  re- 
quire the  defendant  to  file  any  bill  of  par- 
ticulars or  other  pleadings  before  the  Jus- 
tice, such  defendant  may  prove  on  the  hear- 
ing before  the  justice  any  defense  which  he 
may  have,  without  any  pleading  whatever. 
On  appeal  to  the  district  court  the  parties 
lose  no  rights  and  gain  none.  Each  party, 
without  filing  new  pleadings,  may  prove 
any  cause  of  action  or  defense  which  he 
might  have  proved  before  the  justice." 
When  defendant  below  stated  In  open  court 
that  he  would  then  offer  evidence  to  sup- 
IK>rt  two  separate  defenses,  did  that  amount 
to  the  same  thing  In  effect  as  though  he  had 
set  up  the  two  defenses  In  an  answer  or  bill 
of  particulars?  We  think  it  did;  tliat  the  de- 
fendant then  stood  in  the  same  situation  as 
though  he  had  set  up  the  two  4efense8  in  a 
written  pleading,  and  the  same  rule  In  rela- 
tion to  the  evidence  thereunder  must  be  ap- 
plied as  though  the  statement  was  contained 
in  a  pleading.  This  being  so,  then,  under 
the  liberality  of  our  Code,  can  the  defendant 
be  permitted  to  interi>ose  inconsistent  de- 
fenses to  an  action  in  a  justice  court?  Sec- 
tion 94,  c.  80,  Gen.  St.  1889,  reads:  "The 
answer  shall  contain.  First.  A  general  or 
sijeciflc  denial  of  each  material  allegation 
of  the  petition  controverted  by  the  defend- 
ant. *  •  *  The  defendant  may  set  forth 
in  his  answer  as  many  grounds  of  defense, 
counter-claim  or  set-off  and  for  relief  as  he 
may  have,  whether  they  be  such  as  have 
been  heretofore  denominated  legal  or  equi- 
table, or  both.  Each  must  be  separately 
stated  and  numbered,  and  they  must  refer 
in  an  Intelligible  manner  to  the  cause  of  ac- 
tion they  are  Intended  to  answer."  In  the 
case  of  Butler  v.  Kaulback,  8  Kan.  673,  Mr. 
•Tustice  Valentine,  delivering  the  opinion  of 
tlie  court,  says:  "In  the  very  nature  of 
things,  a  party  cannot  have  inconsistent  de- 
fenses. It  Is  Impossible  that  a  thing  may 
be  true  and  untrue  at  the  same  time.  For 
this  reason  parties  are  not  allowed  to  set 
up  Inconsistent  defenses,  for  such  defenses 
carry  falsehood  upon  their  face.  Therefore, 
whenever  a  defendant  admits  anything  in 
his  answer,  it  Is  right  to  presume  that  the 
admission  is  intended  to  modify  and  control 
anything  else  that  may  be  found  in  the  an- 
swer in  apparent  conflict  therewith."  In  the 
case  of  Wright  V.  Bacheiler.  16  Kan.  259, 
Justice  Valentine,  delivering  the  opinion, 
says:  "But  in  verifying  the  first  defense 
she  swore  substantially  that  she  never  exe- 
cuted said  mortgage  In  any  manner,  either 


voluntarily  or  involuntarily.  In  the  second 
defense  she  denies  that  'she  ever  executed 
any  mortgage  deed  to  said  plaintiff,  either 
separately  or  conjointly  with  her  husband.' 
These  allcgatl(ms  are  inconsistent  with  the 
affirmative  allegations  of  the  answer,  for  It 
cannot  be  true  that  she  executed  the  mort- 
gage undei'  duress  which  she  never  executed. 
The  setting  up  inconsistent  defenses  like 
these  should  never  be  encouraged."  Bliss, 
in  his  work  on  Code  Pleading  (section  342), 
says:  "Following  the  liberal  policy  of  the 
law  as  first  shown  In  the  statute  of  Anne, 
the  Codes  authorized  the  defendant  to  make 
as  many  defenses  as  he  may  have,  and  the 
most  Important  question  that  hence  arises 
pertaining  to  its  extent,  whether  the  permis- 
sion is  so  general  as  to  relieve  the  defendant 
from  the  obligation  to  tell  the  truth,  so  gen- 
eral ns  to  authorize  him  to  make  inconsist- 
ent defenses,  and  of  such  nature  that  same 
must  necessarily  be  untrue.  To  aid  in  the 
solution  of  the  question,  it  Is  w^  to  con- 
sider the  rule  in  equity  practice  from  which 
so  much  has  been  borrowed.  Daniel  thus 
briefly  states  It:  "Although  a  defendant  may 
be  permitted  to  set  up,  by  his  answer,  sev- 
eral defenses  as  the  consequence  of  the 
same  state  'of  facts,  or  of  the  facts  which 
are  consistent  with  each  other,  a  defendant 
cannot  insist  upon  two  defenses  which  are 
Inconsistent  with  each  other,  or  are  the  con- 
sequence of  inconsistent  facts.  And  in  the 
application  of  this  rule  it  makes  no  differ- 
ence whether  the  Inconsistent  defenses  are 
each  substantially  relied  upon  or  are  set  up 
in  the  alternative.  That  answer  Is  bad 
which  either  contains  Inconsistent  defenses 
or  an  alternative  of  Inconsistent  defenses." 
In  the  case  of  Auld  v.  Butcher,  2  Kan.  153, 
Cobb,  C.  J.,  delivering  the  opinion  of  the 
court,  says:  "Suppose  the  defendant,  togeth- 
er with  the  answer  filed  by  blm,  had  filed  an 
additional  answer,  setting  up  the  three-years 
limitation  as  a  bar  to  the  partnership  ac- 
count, the  one  would'  have  been  in  Irrecon- 
cilable antagonism  with  the  other.  By  one 
answer  he  sets  up  a  partnership  account 
upon  which  he  alleges  there  is  a  large  bal- 
ance due  him,  and  prays  the  court  to  take 
an  account  of  the  partnership  business,  and 
give  him  a  judgment  for  the  balance  In  his 
favor.  By  the  other  he  declares  in  the  same 
breath  that  the  whole  partnership  account 
Is  baiTed  by  the  statute  of  limitation,  and  no 
judgment  can  be  rendered  on  it.  In  such  a 
case  the  court,  on  motion,  would  compel  the 
defendant  to  elect  which  answer  he  would 
stand  upon,  and  strike  the  other  from  the 
record,  •  •  •  but  surely  the  defense  at- 
tempted in  this  case  Is  not  less  inconsistent 
with  the  defendant's  ausww  than  If  it  had 
been  upon  the  record  with  it"  Were  the 
two  defenses  which  the  defendant  below 
proposed  to  prove  inconsistent  defenses?  If 
the  first  one  was  true,  was  the  second  one 
necessarily  false?  If  the  plaintiff  and  de- 
fendant had  met  with  three    of  their  neigb- 
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bora,  and  made  a  settlement  of  all  matters 
between  tbem  up  to  tbe  date  of  tbe  com- 
mencement of  tbe  action,  and  a  balance  bad 
been  found  due  tbe  defendant  below,  it 
would  be  Inconsistent  to  say  that  there  were 
then  existing  unsettled  differences  between 
them  that  could  form  either  a  set-off  or 
counterclaim.  We  think  the  court  ruled  cor- 
rectly on  the  motion  to  require  the  defend- 
ant below  to  elect  upon  which  one  of  the 
inconsistent  defenses  stated  by  Um  he 
would  proceed  to  submit  his  evidence.  We 
do  not  think  the  court  erred  In  sustaining 
the  objection  of  the  plaintiff  below  to  sub- 
mit evidence  to  prove  a  counterclaim  .or  set- 
off after  he  had  elected  to  rely  upon  his  de- 
fense of  a  settlement.  After  a  careful  ex- 
amination of  this  case,  we  do  not  find  any 
error  committed  by  the  district  court  upon 
tbe  triaL  The  judgment  of  the  district  court 
is  affirmed.    All  tbe  Judges  concurring. 


(2  Kan.  A.  23) 

KINGSLEY  T.  BAGBT.' 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     Oct.  1.  1885.) 

TbBIIS  or  CODBT — JUDQHEST  LiBNS  —  BfFSGT  OV 
ArPSAL,. 

1.  Our  statutes  classify  the  terms  of  the 
district  court  into  regular  terms-  and  special 
terms.  An  adjourned  term  is  not  an  original 
term.  There  must  be  either  a  regular  or  spe- 
cial term  in  session,  and  the  business  of  that 
term  delayed,  postponed,  or  put  oS  until  some 
more  convenient  time.  This  more  convenient 
time  would  be  an  adjourned  term,  and  a  contin- 
uation of  the  regular  or  special  term. 

2.  The  regular  January,  1888,  term  of  the 
Finney  county  district  court  began  on  January 
3,  1888,  and  on  February  18  adjourned  until 
March  6,  and  remained  in  session  until  March 
28w  1888.  Hdd,  that  a  judgment  rendered  on 
said  28th  day  of  March,  1S88,  would  be  a  lien 
noon  the  real  estate  of  tbe  debtor  from  and 
after  said  January  3,  1888,  and  prior  to  the  lien 
of  a  mortgage  excuted  February  22,  1888,  al- 
though during  the  time  of  said  adjournment,  to 
wit,  from  February  18th  to  March  6th,  said  dis- 
trict court  was  legally  in  session  in  another 
county  in  said  district. 

3.  When  an  appeal  or  proceedings  in  error 
have  been  filed  in  an  appellate  court,  seeking  to 
reverse  a  judgment,  and  the  bond  for  a  stay  of 
execution  provided  for  in  pars.  4(>52,  4654, 
4655.  Gen.  St.,  has  been  filed,  the  judgment  cred- 
itor does  not  forfeit  his  lien  by  failure  to  take 
oat  and  levy  an  execution  until  one  year  after 
tbe  finding  of  the  reviewing  court. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  by  W.  J.  P.  Kingsley  against  B.  A. 
Bagby  to  foreclose  a  mortgage.  Defendant 
bad  Judgment,  and  plaintiff  brings  error. 
Affirmed. 

W.  J.  P.  Kingsley  was  tbe  owner  of  a  mort- 
gage executed  February  21,  1888,  by  John  A. 
Stevens  and  wife,  upon  certain  real  estate  i^ 
Finney  county,  Kaa  B.  A.  Bagby  obtained 
a  Judgment  in  tbe  district  court  of  Finney 
county,  Kan.,  against  John  A  Stevens  et  al., 
on  March  28,  1888.  Said  Stevens  was  tbe 
owner  of  said  real  estate,  in  fee  simple,  on 

*  Bdiearing  pending. 


each  of  the  dates  abore  mentioned.  The  reg- 
ular January  term  of  tiie  district  court  of 
Finney  county,  Kan.,  convened  January  3; 
1888,  and  on  February  18,  1888,  adjourned  to 
March  6, 1888,  and  continued  in  said  adjourn- 
ed session  until  said  28th  day  of  March,  1888. 
An  appeal  was  taken  from  said  Judgment, 
and  a  stay  bond,  provided  for  in  tbe  first  sub- 
division of  par.  4652  of  the  General  Stat- 
utes of  1888,  was  given,  which  remained  in 
force  until  July  8,  188},  at  which  time  Judg- 
ment was  affirmed,  z  On  April  23, 1S90,  Kings- 
ley  filed  bis  petition  in  foreclosure  against 
Stevens  et  al.,  among  whom  was  said  B.  A 
Bagby,  who  was  not  personally  served  with 
summons,  but  was  served  by  publication,  and 
Judgment  was  rendered  by  default  on  May 
28,  1881.  Bagby  afterwards,  by  stipulation 
with  Kingdey,  bad  the  Judgment,  as  to  him, 
set  aside,  viicated,  and  reopened.  Pleadings 
were  filed  and  a  trial  had  ux>on  the  question 
of  priority  of  liens,  and  Judgment  was  ren- 
dered in  favor  of  Bagby  on  August  6,  1891. 
Kingsley  brings  the  case  here  for  review. 

Milton  Brown,  for  plaintiff  in  error.  H.  F. 
Mason,  for  defendant  in  error. 

DBNNISON,  J.  (after  stating  the  facts) 
In  determining  the  priority  of  liens  in  tbi.<« 
case,  two  questions  are  raised:  First.  Was 
tbe  Hen  of  B&gby's  Judgment  prior  to  the 
lien  of  Kingsley's  mortgage?  Second.  If  so. 
did  Bagby  lose  his  priority  by  failing  to  lssu<> 
and  ievy  an  execution  within  one  year  from 
the  rendition  of  his  Judgment?  We  must  an- 
swer the  first  question  in  the  affirmative,  and 
the  second  one  in  tbe  negative. 

"Judgments  of  courts  of  record  of  tbii< 
state  •  •  •  shall  be  liens  on  the  real  es- 
tate of  the  debtor  within  tbe  county  in  which , 
tbe  Judgment  is  rendered  from  the  first  day 
of  the  term  at  which  the  Judgment  is  reu 
d«-ed.  •  •  *"  Gen.  St.  18^,  par.  4515.  Oui 
statutes  clearly  classify  terms  of  tbe  districi 
court  into  regular  terms  and  special  tenuK. 
The  regular  term  is  one  which  is  held  ai 
the  time  fixed  by  statute,  and  a  special 
term  is  one  which  is  called  by  tbe  Judge  ac- 
cording to  par.  2086,  Gen.  St  1888.  Said  par. 
2086  also  empowers  the  Judges  of  the  several 
district  courts  to  hold  such  adjourned  terms 
as  they  may  deem  necessary.  An  adjourned 
term  is  not  an  original  term.  The  definition 
of  the  word  "adjourned"  precludes  it.  There 
must  be  either  a  regular  w  special  term  in 
session,  and  the  business  of  that  term  de- 
layed, postponed,  or  put  off  until  some  more 
convenient  time.  This  more  convenient  time 
would  be  an  adjourned  term,  and  a  continu- 
ation of  the  regular  or  special  term.  "An  ad- 
journed term  Is  but  a  continuation— a  part— 
of  tbe  regular  term."  "Olvlng  tbe  districi 
court  power  to  hold  adjourned  terms  gives  It 
power,  not  to  adjourn  from  day  to  day,  but 
to  adjourn  over  a  length  of  time,  for  Inter- 
vening obstacles  to  the  holding  of  the  court." 
"It  seems  to  contemplate  Just  such  exlgen- 

*  Hoskinson  v.  Bagby,  46  Kan.  758, 27  Pac.  110. 
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dea  u  the  preae&t,  where  the  bnsiness  in  one 
coantj'  is  incomplete,  and  yet  the  day  fixed 
for  the  commencement  of  the  term  in  another 
comity  baa  arrired.  The  time  of  such  ad- 
Joomment  ia  not  restricted,  unlesa  it  is  deem- 
ed to  be  by  the  commencement  of  the  suc- 
ceeding regular  term  in  that  county."  State 
T.  Montgomery,  8  Kan.  351.  See,  also,  Saw- 
yer y.  Bryson.  10  Kan.  190,  and  In  re  MU- 
Ungton,  24  Kaa  224.  We  therefore  hold  that 
on  March  28,  1888,  th^  regular  .Tanuaiy,  1888, 
term  of  the  district  court  in  and  for  Finney 
county,  Kan.,  was  in  session,  and  a  Judgment 
rendered  on  that  day  wonld  be  a  lien  npoa 
the  real  estate  of  the  Judgment  debtor  from 
and  after  January  8,  1888,  and  prior  to  the 
Uen  of  the  mortgage  executed  February  22, 
1888. 

Did  Bagby  lose  his  priority  of  lien  by  fall- 
ing to  have  an  execution  Issued  and  levied 
within  one  year  from  the  rendition  of  his 
Judgment?  "No  Judgment  heretofore  ren- 
dered or  which  hereafter  may  be  rendered  on 
which  execution  shall  not  have  been  taken 
out  and  levied  before  the  expiration  of  one 
year  next  after  its  rendition,  shall  operate  as  a 
lien  on  the  estate  of  any  debtor  to  the  preju- 
dice of  any  other  Judgment  credltoir.  •  •  • 
Nothing,  in  this  section  c(mtalned  shall  be 
construed  to  defeat  the  Hen  of  any  Judgment 
creditor  who  shall  fail  to  take  out  execution 
and  cause  a  levy  to  be  made  as  herein  pro- 
vided, when  such  failure  shall  be  occasioned 
by  appeal,  proceedings  in  error,  injunction 
or  by  vacancy  in  the  office  of  sheriff  or  coro- 
ner or  the  disability  of  such  officer,  until  one 
year  after  such  disability  shall  be  removed." 
Oen.  St  1889,  par.  4568.  In  this  case  the 
stay  bond  oa  provided  for  In  pars.  4652,  465a. 
Oen.  St.,  waa  given.  The  question  raised  In 
this  case  seems  never  to  have  been  decided 
by  our  supreme  court  The  plaintilF  in  error 
contends  that  because  Bagby  did  not  give 
the  bond  provided  for  in  par.  4B56,  Oen. 
St,  and  was  not  refused  leave  by  the  court 
to  enforce  his  Judgment  his  lien  Is  subordi- 
nate to  that  of  Klngsley.  Defendant  in  error 
contends  that  be  Is  not  required  to  issue  exe- 
cution, even  If  no  stay  bcmd  has  been  filed; 
and,  even  if  this  proposition  Is  not  correct 
that  the  lien  of  Klngsley  would  not  take 
precedence,  because  he  was  not  a  Judgment 
creditor.  As  to  the  first  proposition  of  the 
defendant  In  error,  it  is  not  necessary,  in  de- 
ciding this  case^  to  consider  It  because  in 
this  case  the  bond  for  a  stay  of  execution 
was  filed.  Upon  the  second  proposition,  the 
facts  do  not  bear  out  the  contention.  Kings- 
ley  became  a  Judgment  creditor  of  Stevens  In 
May,  189L  When  an  appeal  or  proceedings 
in  error  have  been  filed  in  the  appellate  court, 
seeking  to  reverse  a  Judgment,  and  the  bond 
for  a  stay  of  execxrtion  provided  for  in  pars. 
4652,  4054,  4655,  Gen.  St,  has  l)een  filed, 
the  Judgment  creditor  does  not  forfeit  his 
Uen  by  failure  to  take  out  and  levy  an  exe- 
cution until  one  year  after  the  finding  of  the 
reviewing  court    To  hold  otherwise  would 


be  manifestly  unjust  to  <]i«  Judgment  credit- 
or, as  well  as  to  the  Judgment  debtor.  Tbs 
Judgment  debtor  has  given  a  b<»d  to  stay 
execution.  He  does  this  because  he  does  not 
want  his  property  sold  at  a  forced  (and  prob- 
ably a  sacrifice)  sale,  when  by  no  posslblUtjr 
can  be  recover  more  than  the  money  it  mM 
tor  and  the  interest  thereon  from  the  time  of 
sale.  The  Judgment  creditor  probably  con- 
siders hla  claim  safe  after  the  bond  is  filed. 
He  does  not  want  to  unnecessarily  oppress 
the  debtor,  neither  does  he  care  to  be  to  the 
expense  and  trouble  of  selling  the  pix»pertj 
until  he  Is  sure  his  Judgment  will  be  af- 
firmed. Gen.  St  par.  465B,  however,  provlden 
that  the  Judgment  creditor  may,  by  giving  a 
bond  and  obtaining  leave  of  the  court  pro- 
ceed to  enforce  bis  Judgment  This  leaves  it 
to  the  sound  discretion  of  the  court  and  it 
would  undoubtedly  require  a  showing  that 
Injustice  would  be  done  the  Judgment  cred- 
itor before  the  court  would  permit  the  execu- 
tion to  issue.  It  Is  absurd  to  say  that  the 
legislature  would  permit  a  Judgment  debtor 
to  give  a  bond  to  procure  a  stay  of  execu- 
tion upon  a  Judgment  and  then  compel  the 
Judgment  creditor  to  give  a  counter  bond  and 
enforce  his  Judgment  or  lose  his  Ilea  The 
Judgment  of  the  district  court  will  be  mf- 
firmed.   All  the  Judges  concurring. 


a  Kan.  A.  730) 

STRBBTBR  et  aL  T.  WBSTBNHAVHR.' 

(Oonrt  of  Appeals  of  Kansas,  Soathem  Dqmxt- 
ment  W.  D.    Oct  1.  1895.) 

RsvBiisHOB  —  Review  or  Futdimos  —  Arraii.  — 
Waiviso  Objeotions. 

1.  Where  a  party  fails  to  preserve  the  evi- 
dence taken  on  the  trial  of  a  case  before  a  ref- 
eree, the  court  cannot  review  the  findings  of 
facts  made  by  the  referee,  so  as  to  determine 
whether  they  are  supported  by  sufficient  evi- 
dence^ or  whether  they  are  contrary  to  the  evi- 
dence. 

2.  Where  a  case  has  been  tried  by  a  referee, 
and  he  has  made  bis  findings  of  facts  and  condo- 
sions  of  law  in  writing,  and  filed  them  with  the 
court  appointing  him,  and  the  court  has  render- 
ed a  Judgment  in  accordance  with  the  renort 
of  the  referee,  and  the  party  against  whom  the 
Judgment  is  rendered  does  not  file  any  motioa 
to  set  aside  the  report,  or  move  for  a  new  trial 
in  said  action,  he  thereby  waives  all  objections 
to  sach  report  and  to  the  Ind^ment,  and  the 
Judgment  cannot  thereafter  be  reviewed  by  an 
appellate  court 

(Syllabus  by  the  Court) 

Error  from  district  court  BV>id  county;  A. 
J.  Abbott  Judge. 

Action  by  Streeter  &  Bradbury  against 
Mathias  Westenhaver.  Defendant  had  Judg- 
ment and  plalntltCs  bring  error.    Affirmed. 

On  the  29th  day  of  October,  1887,  the  plain 
tiflts  filed  their  petition  in  the  district  coun 
of  Ford  county,  Kan.,  demanding  Judgment 
against  the  defendant  for  the  sum  of  $304  for 
money  overpaid  on  contract  toe  grading  road- 
bed on  the  Chicago,  Kansas  &  Nebraska  Rail- 
way in  Ford  county  in  the  months  of  July, 
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August,  and  September,  1887.  On  the  neces- 
sary affldavit  and  undertaking  an  order  of  at- 
tachment was  issued  against  defendant,  and 
his  property  seized  in  attachment,  but  by 
stipulation  between  the  parties  the  attach- 
ment was  discharged.  On  the  23d  of  Novem- 
ber, 1887,  the  defendant  filed  his  answer  to 
the  plaintiffs'  petition.  On  July  9,  1889,  de- 
fendant filed  an  amended  answer  and  cross 
petition,  setting  up  that  he  contracted  with 
plaintiffs  to  grade  one  mUe  of  roadbed  on  the 
Chicago,  Kansas  &  Nebraska  Railway  in 
Ford  county,  Kan.,  near  Kingsdown,  desig- 
nated as  "Section  354";  that  he  fully  com- 
piled with  his  contract,  and  there  was  still  a 
twlance  due  him  from  plaintiffs  for  such 
work,— the  sum  of  $2,013.78;  and,  as  a  sec- 
ond cause  of  action  against  the  plaintiffs, 
that  they  are  indebted  to  him  In  the  sum  of 
1144.80  for  money  had  and  received  by  plain- 
tiffs for  the  use  and  benefit  of  defendant; 
and  prayed  Judgment  against  the  plaintiffs 
on  the  two  causes  of  action  for  the  sum  of 
$3,058.58.  To  this  answer  and  cross  petition 
the  plaintiffs,  for  reply,  denied  all  the  allega- 
tions of  Indebtedness  to  defendant  On  the 
17th  day  of  October,  1889,  by  agreement  of  all 
the  parties,  this  action  was  referred  to  one 
W.  H.  Brown,  referee,  for  the  purpose  of  tak- 
ing the  testimony,  and  reporting  findings  of 
facts  and  conclusions  of  law  to  the  court,  to 
be  tried  by  the  referee  on  three  days'  notice 
by  either  party;  that  said  case  was  tried  be- 
fore the  referee  at  Dodge  City,  Kan.,  and 
afterwards,  on  the  19th  day  of  May,  1890,  the 
referee  made  his  findings  of  facts  and  con- 
clusions of  law,  in  writing,  and  reported  the 
same  to  the  court,  and  recommended  that 
Judgment  be  entered  for  the  defendant 
against  the  plaintiffs  for  the  sum  of  $761, 
with  interest  from  the  commencement  of  this 
action  at  7  per  ceaat.  per  annum,  and  tor  costs 
of  suit  On  the  19th  of  May,  1890,  the  plain- 
tiffs' attorney  wrote  a  letter  to  the  referee, 
asking  him  to  put  in  a  general  exception  for 
plaintiffs  to  his  report,  so  as  to  save  the  plain- 
tiffs' rights  so  they  will  not  be  entirely  lost 
In  the  matter.  The  referee  allowed  this  as  a 
general  exception  to  his  report  On  the  21st 
of  May,  1890,  the  defendant,  by  his  attorney, 
filed  bte  motion  In  writing,  asking  the  coun 
to  enter  a  Judgment  against  the  plaintiffs 
therein  In  accordance  with  the  report  of  the 
referee  filed  In  said  action,  and  on  the  23d 
<iay  of  May,  1890,  the  parties  all  being  pres- 
ent by  their  respective  attorneys,  and  the  re- 
port of  the  referee  coming  on  to  be  beard  on 
the  motion  of  the  defendant  for  Judgment  In 
accordance  with  the  findings  and  recommen- 
-datlons  of  said  referee,  the  court  thereupon 
rendered  a  Judgment  against  the  plaintiffs  and 
In  favor  of  the  defendant  in  accordance  with 
the  findings  and  recommendations  of  the  ref- 
-eree,  to  which  the  plaintifCs,  by  their  counsel, 
■excepted,  and  the  exception  was  noted  by  the 
•court  and  the  plaintiffs  were  given  60  days' 
time  to  make  and  serve  a  case  for  the  su- 
preme court,  and  defendant  given  10  days  to 
v.4lP.no.9 — 63 


suggest  amendments  thereto,  and  same  to  be 
settled  on  5  days'  notice.  No  case  was  made, 
but  the  plaintiffs  bring  the  case  to  this  court 
on  a  certified  transcript  of  the  pleadings  and 
the  report  of  the  referee. 

Charles  H.  Toll  and  D.  V.  Bums,  for  plain- 
tiffs.   John  N.  Ives,  for  defendant 

JOHNSON,  P.  J.  (after  stating  the  facts). 
This  action  was  commenced  by  the  plaintiffs 
in  the  district  court  of  Ford  comity  to  recover 
from  the  defendant  the  sum  of  9304,  for  mon- 
ey overpaid  by  plaintiffs  to  him  for  work 
done  as  subcontractor  in  the  construction  of 
one  mile  of  roadbed  bn  the  Chicago,  Kansas 
&  Nebraska  Railway  In  Ford  county,  Kan., 
In  1887.  An  order  of  attachment  was  issued 
on  the  commencement  of  the  action,  and  de- 
fendant's property  seized  by  the  sheriff,  but 
the  attachment  was  afterwards  discharged 
by  agreement  of  the  parties.  The  defendant 
filed  an  answer  to  the  petition  of  the  plain- 
tiffs, denying  any  indebtedness  to  them,  and 
also  a  cross  petition,  demanding  Judgment 
against  the  plaintUCs  for  the  sum  of  $3,058.58 
as  a  balance  due  for  work  done  under  con- 
tract with  plaintiffs  as  a  subcontractor  in  the 
grading  of  one  mile  of  roadbed  on  the  Chi- 
cago, Kansas  &  Nebraska  Railway  in  Ford 
county,  Kan.,  in  1887.  After  i6sue  had  been 
Joined  by  agreement  of  all  the  parties,  the 
action  was  referred  to  a  referee  for  the  pur- 
pose of  taking  the  testimony  and  reporting 
his  findings  of  facts  and  conclusions  of  law 
to  the  court  The  case  was  heard  befwe  the 
referee,  who  made  findings  of  facts  and  con- 
(dualons  of  law,  and  reported  the  same  to  the 
court  The  plaintiffs  made  the  following  ex- 
ception to  the  finding  of  the  referee:  "I 
will  ask  you  to  put  in  a  general  exception  for 
us,  so  that  our  rights  will  not  be  entirely  lotsrt 
in  the  matter."  The  defendant  made  his  mo- 
tion in  writing,  asking  the  court  to  enter  up 
Judgment  in  his  favor  in  accordance  with  the 
findings  of  the  ref^ee.  The  court  after- 
wards, in  the  presence  ot  the  attorneys  for 
both  parties,  rendered  Judgment  in  favor  of 
the  defendant  in  accordance  with  the  findings 
of  the  referee,  and  the  plaintiffs  duly  except- 
ed to  the  judgment  of  the  court,  and  took 
60  days  to  make  a  case  for  the  supreme  court; 
but  no  case  was  ever  made.  The  plaintiffs 
bring  the  case  here  on  a  certified  transcript 
containing  the  pleadings,  affidavits,  agree- 
ments of  parties,  and  the  report  of  the  ref- 
eree, and  assign  eight  causes  of  error,  but 
only  specify  four  reasons  in  their  brief  why 
the  Judgment  should  be  reversed:  "First 
The  findings  of  facts  made  by  the  referee  are 
not  sustained  by,  but  are  contrary  to,  the  evi- 
dence. Second.  His  conclusions  of  law,  bas- 
ed upon  the  facts  as  found,  are  erroneous. 
Third.  Error  of  the  court  below  in  overruling 
plaintiffs'  exceptions  to  the  findings  of  facts 
and  conclusi<»is  of  law  of  the  referee. 
Fourth.  Error  of  the  court  below  in  causing 
Judgment  to  be  rendered  in  defendant's  fa- 
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Tor,  and  in  not  causing  Judgment  to  be  ren- 
dered in  plaintiffs'  fayor,  as  prayed  for  in 
their  petlUon." 

This  court  cannot  review  tlie  findings  of 
the  referee  to  determine  whether  the  findings 
are  supported  by  sufficient  evidence,  or 
whether  they  are  contrary  to  the  evidence, 
as  the  plaintiffs  did  not  have  all  the  evidence 
taken  on  the  trial  before  the  referee  preserv- 
ed in  such  form  as  this  court  can  review  it. 
The  referee  says  In  his  report  that  he  has  re- 
duced the  evidence  taken  by  him  to  writing, 
and  that  the  same  is  appended  to  his  report. 
The  transcript  brought  to  this  court  has  the 
following  certificate  attached:  "I.  Thomas 
Lahey,  clerk  of  the  district  court  In  and 
for  the  county  and  state  aforesaid,  in  the 
27th  Judicial  district  of  said  state,  hereby 
certify  that  the  foregoing  and  annexed  jmi- 
pers  contain  true,  full,  and  complete  copy 
and  transcript  of  all  pleadings  and  iMpers 
filed  In  the  above-entitled  cause,  all  orders  of 
the  court,  the  report  of  the  referee,  the  evi- 
dence submitted  with  the  report,  the  Judg- 
ment of  the  court,  and  all  the  proceedings 
in  the  above-entitled  cause,  as  the  same  ap- 
pears on  file  and  of  record  In  my  office,  save 
and  except  that  part. of  transcript  which  re- 
lates to  agreement  of  parties  to  this  case, 
which  does  not  appear  of  record;  but  tliat 
IMirt  marked  thus  ' '  In  said  report  Is  on- 
ly a  minute  on  trial  docket."  The  trnnscrlpt 
falls  to  show  that  It  contains  all  the  evi- 
dence upon  which  the  referee  made  his  find- 
ings. In  fact,  the  report  of  the  referee  shows 
that  there  was  other  evidence,  not  Included  in 
tlie  written  evidence  reported  by  him.  It  was 
the  duty  of  the  plaintiffs  if  they  desired  the 
court  to  review  the  findings  of  the  referee 
to  preserve  the  evidence  In  a  bill  of  excep- 
tions or  a  case  made,  showing  that  It  con- 
tained all  of  the  evidence.  Walker  v.  Manu- 
facturing Co.,  8  Kan.  397;  Bayor  v.  Cock- 
rlU,  3  Kan.  282;  Simpson  v.  Woodward,  5 
Kan.  571;  Porter  v.  Hall,  11  Kan.  514;  Davis 
V.  Wilson,  Id.  74;  Hale  v.  Bridge  Co.,  8  Kan. 
46;  Blair  v.  Field,  5  Kan.  58;  Miirmy  v. 
Kelley,  23  Kan.  667;  Brown  v.  Johnson,  14 
Kan.  3781  State  v.  Harper  Co.  Com'rs,  43 
Kan.  195,  23  Pac.  101;  Moody  v.  Arthur,  16 
Kan.  419;  Hill  v.  Bank,  42  Kan.  270,  22  Pac. 
324;  Muscott  v.  Hanna,  26  Kan.  770;  Insur- 
ance Co.  V.  Hogue,  41  Kan.  524,  21  Pac.  641; 
Russell  V.  Thompson  (Kan.  App.)  40  Pac.  833. 
The  plaintiffs  failed  to  take  any  exceptions 
to  the  findings  of  the  referee,  or  to  his  re- 
port. An  exception  Is  an  objection  taken  to 
a  decision  of  the  court  or  Judge  upon  a  mat- 
ter of  law.  The  party  objecting  to  the  deci- 
sion must  except  at  the  time  the  decision  is 
made,  and  time  may  be  grlven  to  reduce  the 
exception  to  writing,  but  not  beyond  the 
term.  No  particular  form  of  exception  is 
required.  The  exception  must  state  so  much 
of  the  evidence  as  Is  necessary  to  explain  it, 
and  no  more,  and  the  whole  as  brief  as  irassl- 
ble.  Where  the  decision  Is  not  entered  on 
the  record,  cr  the  grounds  of  objection  do 


not  sufficiently  appear  In  the  entry,  the  party 
excepting  most  reduce  his  exception  to  writ- 
ing, and  present  It  to  the  Judge  for  his  al- 
lowance. Unless  the  party  excepts  to  the  de- 
cision of  the  court,  he  waives  his  right  to 
complain  thereafter.  If  the  party  desires 
the  court  to  notice  his  objection,  it  is  bis 
duty  to  call  the  attention  of  the  court  to  the 
matter  at  the  time  the  court  is  rendering  his 
decision  or  passing  on  the  question  object- 
ed to.  The  plaintlfTs'  attorney  in  this  case 
wrote  a  letter  to  the  referee,  asking  him  to 
note  a  general  exception  for  him  to  the  whole 
findings  and  conclusions;  but  he  never  after- 
wards reduced  his  objections  to  writing,  stat- 
ing In  what  Us  objections  consisted,  did  not 
make  exceptions  to  any  particular  finding  of 
fact  or  conclusion  of  law,  and,  after  the  re- 
port was  filed,  they  never  called  the  atten- 
tion of  the  court  to  any  objection,  nor  did  they 
in  any  manner  object  to  the  court  about  the 
finding  of  the  referee,  or  his  conclusions  of 
law.  If  the  findings  of  fact  or  the  conclu- 
sions of  law  of  the  referee  were  not  satisfac- 
tory to  the  plaintiffs,  It  was  their  duty  to  call 
the  attention  of  the  conrt  to  the  error  of  tb«^ 
referee  in  some  manner,  and  ask  the  court 
to  either  set  the  report  aside  or  modify  In 
such  manner  as  was  right  and  proper.  The 
plaintiffs,  failing  to  make  tltelr  objection  to 
the  court,  waive  their  right  to  come  Into  this 
coxixt  at  this  time,  and  ask  to  have  It  set 
aside,  or  modified  In  any  particular.  T'jo 
plaintiffs  excepted  to  the  Judgment  of  thp 
court,  and  were  given  60  days  to  make  case 
for  the  supreme  court,  but  have  failed  to  pre- 
serve any  of  the  proceedings  in  said  case  by 
either  bill  of  exceptions  or  made  case,  and 
the  plaintiffs  also  made  no  motion  for  new 
trial,  nor  in  any  other  manner  asked  the 
court  to  correct  any  error  that  might  have 
occurred  upon  the  trial  of  said  case,  and 
thereby  waived  their  right  to  a  review  of  the 
Judgment  of  the  court  below. 

It  Is  contended  by  the  plaintiffs,  without 
any  exceptions  whatever  It  is  the  duty  of  the 
court  to  determine  whether  the  findings  and 
the  evidence  are  sufficient  to  support  the 
Judgment,  and  in  support  of  this  contention 
they  rely  on  the  case  of  Poster  v.  Volght- 
lander,  36  Kan.  572,  13  Pac  777;  but  upon 
an  examination  of  that  case  we  find  that  It 
does  not  support  this  claim,  but  Is  directly 
opposite  to  it.  Mr.  Justice  Johnston,  deliv- 
ering the  opinion  of  the  court,  says:  "The 
reivort  of  the  referee  was  made  and  duly 
served  on  the  plaintiff  In  error  on  April  9. 
1885.  and  was  not  filed  in  the  court  until 
April  13,  1885,  but  no  exception  was  made 
to  the  report,  or  to  any  of  the  proceedings 
before  the  referee.  They  complain  that  the 
report  Is  not  as  definite  and  complete  as  it 
should  have  been  in  failing  to  state  the  ex- 
istence, terms,  and  conclusion  of  the  partner- 
ship, and  because  It  did  not  contain  a  detailed 
account  of  assets  and  Indebtedness  of  the 
firm,  the  amount  invested  by  each  partner  in 
the  business,  and  the  amount  drawn  out  by 
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each,  as  \^ell  as  the  liability  of  each  for  the 
amount  awarded  in  favor  of  the  defendant 
in  error.  The  plaintiCts  in  error  are  hardly 
In  a  position  to  complain.  Aside  from  the 
fact  that  no  exceptions  were  taken  to  the 
action  of  the  referee,  they  did  not  request 
him  to  find  more  fully  or  specifically,  al- 
though they  had  four  days'  notice  before  fil- 
ing of  the  report,  of  what  findings  it  con- 
tained; nor  did  they  ask  the  court,  after  the 
report  was  filed,  to  refer  the  same  for  an  ad- 
ditional or  more  complete  statement  of  facts. 
Having  brought  none  of  the  testimony  or 
proceedings  taken  or  had  before  the  referee, 
we  are  unable  to  say  what  further  findings 
the  referee  could  or  should  have  made. 
•  *  •  Without  the  evidence  or  any  excep- 
tions, the  only  question  to  be  considered  is 
whetber  the  findings  support  the  Judgment 
rendered,  and  this  we  determine  In  the  af- 
firmative. The  questions  principally  argued 
are  not  fairly  raised  by  the  record.  The  de- 
fects complained  of  are  such  as  might  have 
been  made  the  subject  of  an  application  for 
further  and  more  si>eciflc  findings,  but  the 
plaintiffs  in  error  chose  not  to  avail  them- 
selves of  the  remedy.  •  •  •  All  of  the 
evidence  and  proceedings  were  before  the 
court  when  it  overruled  the  motion  to  set 
aside  the  report,  and  without  these  we  cannot 
say  the  rulings  were  erroneous."  Counsel 
also  calls  our  attention  to  the  case  of  Koeh- 
ler  V.  Ball.  2  Kan.  155;  but  in  that  case  the 
plaintift  In  error  made  his  motion  in  the  dis- 
trict court  to  set  aside  an  order  of  the  court 
confirming  a  sheriff's  sale,  and  also  to  set 
aside  the  appraisement  and  sale  of  the  land, 
and  the  court  refused  to  entertain  his  motion, 
and  be'  filed  his  petition  in  error  In  the  su- 
preme court  to  reverse  the  order  of  confirma- 
tion of  said  sale,  and  attached  to  his  petition 
in  error  a  transcript  of  the  proceedings  liad 
in  the  district  court;  Cobb,  C.  J.,  delivering 
the  opinion  of  the  court,  quoting  from  the 
opinion  of  the  supreme  court  of  Ohio,  with 
approval.  In  the  case  of  Bank  v.  Buckingham, 
12  Ohio  St.  402:  "The  object  of  an  exception 
Is  generally  to  bring  np  on  the  record  for 
review  a  decision  of  the  court  upon  a  matter 
of  law  which  the  record  would  not  other- 
wise show.  In  such  case  the  exception  must 
be  reduced  to  writing,  and  allowed  and  sign- 
ed by  the  court;  but  .where  the  decision  ex- 
cepted to  is  entered  on  the  record,  and  the 
grounds  of  objection  appear  in  the  entry, 
the  exception  may  be  taken  by  the  party 
causing  it  to  be  noted  at  the  end  of  the 
decision  that  he  excepts  •  •  *.  If  the 
record  shows  such  final  Judgment  to  be  er- 
roneous, it  is  the  right  of  the  party  aggrieved 
to  have  it  reversed,  vacated,  or  modified  on 
petition  in  error  to  the  proper  reviewing 
court"  There  being  nothing  in  the  record 
showing  the  proceedings  to  be  erroneous,  the 
only  question  that  this  court  can  consider  is 
whether  the  final  Judgment  rendered  by  the 
court  is  in  accordance  with  the  findings  of 
facts  made  by  the  referee  and  reported  to 


the  court  We  are  satisfied  that  the  Judg- 
ment of  the  court  Is  fully  sustained  by  the 
facts  as  found.  The  Judgment  of  the  district 
court  is  affirmed.    All  the  Judges  concurring. 


a?  Mont.  32) 
LUNDEEN  V.  LIVINGSTON  ELECTRIC 

LIGHT  CO. 

(Supreme  Court  of  Montana.     Oct  14,  1895.) 

Obstkuotino  Stbbet — Nboliobnoe — Pboximate 

Cadsb. 

1.  A  guy  wire  running  from  a  telegraph 
pole  across  a  street  to  a  post  four  or  five  feet 
above  the  ground,  and  two  feet  from  the  side- 
walk, is  nn  obstruction  to  the  free  and  ordinary 
use  of  said  street. 

2.  Where  defendant  negligently  ran  a  guy 
wire  from  a  telegraph  pole  across  the  street, 
and  a  stranger's  horse,  becoming  frightened, 
ran  into  and  broke  the  wire,  causing  it  to  strike 
and  injure  plaintiff,  defendant's  negligence  was 
the  proximate  cause  of  the  injury. 

Appeal  from  district  court.  Park  county; 
Frank  Henry,  Judge. 

Action  by  L.  F.  Lundeen  against  the  Liv- 
ingston Electric  Light  Company  for  personal 
injuries.  Plaintiff  had  Judgment,  and  de- 
fendant appeals.     Afiirmed. 

This  is  an  action  for  damages  for  personal 
injuries.  It  appears  from  the  record  that  the 
defendant  corporation  was  on  the  3d  day 
of  July,  1892,  the  own«:  of  a  franchise  ob- 
tained from  the  city  of  Livingston,  author- 
izing It  to  own  and  operate  an  electric  light 
plant  for  the  purpose  of  lighting  said  city, 
and  was  on  said  day  operating  said  plant, 
with  'poles  and  wires  put  np  and  established 
in  and  along  the  streets  tbereof.  It  became 
its  duty,  under  said  franchise,  to  so  operate 
said  plant  that  it  should  in  no  way  obstruct 
the  free  use  of  the  streets,  alleys,  and  pub- 
lic ways  of  said  city.  In  placing  its  poles 
on  which  its  wires  were  strung,  the  com- 
pany had  established  a  pole  at  the  corner  of 
Second  and  Park  streets.  To  strengthen  and 
support  this  pole,  a  guy  wire  was  run  from 
it  to  a  post  planted  across  Second  street, 
in  Park  street  a  few  feet  from  the  sidewalk 
on  said  Park  street  This  post,  it  appears, 
was  from  four  to  six  feet  high,  and  the  guy 
wire  was  fastened  around  it  four  or  five 
feet  above  the  ground,  'and  extending  thence 
to  the  pole  across  Second  street  It  appears 
that  on  said  3d  day  of  July  the  plaintiff  was 
riding  at  a  moderate  gait,  on  horseback, 
along  said  Park  street  in  company  with  one 
of  the  witnesses.  Near  the  Intersection  of 
said  streets  a  man  by  the  name  of  Bender, 
also  on  horseback,  passed  the  plaintiff.  Here 
Bender's  horse  became  frightened,  and  for 
a  time  unmanageable,  and  shied  across  the 
street  and  ran  against  the  guy  wire,  and 
broke  it  near  the  post  to  which  It  was  fas- 
tened. The  Broken  wire  recoiled,  and  wound 
itself  around  the  waist  of  the  plaintiff,  who 
was  riding  in  the  rear  of  Bender,  pulled  her 
from  her  horse  to  the  ground  and  Inflicted 
upon  her  serious  Injuries,  to  recover  damages 
for  which  this  suit  is  brought    The  defend- 
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ant  denies  tliat  It  -mis  guilty  of  negligence 
by  placing  and  maintaining  the  post  and 
gny  wire  In  and  along  tbe  streets  of  said 
city,  aa  alleged  In  the  complaint  It  also  de- 
nies the  damagea  The  case  was  tried  with 
a  Jury,  who  returned  a  general  verdict  for 
the  plaintiff  In  the  sum  of  $500.  At  the  re- 
quest of  the  defendant  the  following  special 
findings  of  fact  were  submitted  to  the  Jury, 
and  made  and  returned  by  them:  "First 
Waa  the  pde  and  guy  wire  of  the  defendant 
company,  which  Is  alleged  to  have  caused  the 
accident  in  this  case,  so.  placed  as  to  be  dan- 
gerons  to  the  traveling  public  in  the  ordinary 
use  of  Paric  and  Second  streets  in  the  city 
of  Llvingst(Hi?  Answer.  Yes.  Second.  Did 
the  defendant  company  use  due  and  ordina- 
ry care  In  placing  the  said  pole  and  guy 
wire  where  it  was  placed?  Answer.  No. 
Third.  Would  the  accident  have  happened, 
had  not  the  horse  of  the  witness  Bender  run 
against  the  pole?  Answer.  No."  Judgment 
was  rendered  for  the  plaintiff,  in  accordance 
with  the  verdict  and  findings.  BYom  this 
judgment  and  the  order  refusing  a  new  trial, 
the  defendant  appeals. 

Savage  &  Day,  for  appellant.  Campbell  & 
Stark  and  John  T.  Smith,  for  respondent. 

PEMBERTON,  0.  J.  (after  stating  the 
facts).  The  defendant  contends  that  the  evi- 
dence is  Insufilcient  to  sustain  the  verdict, 
in  that  there  is  no  evidence  that  the  post  and 
wire,  or  either  of  them,  constitute  an  ob- 
struction of  the  free  use  of  the  streets,  in 
their  wdinary  and  usual  use.  We  think  the 
evidence  is  ample  to  support  the  finding  in 
this  particular.  The  evidence  is  that  the 
post  to  which  the  wire  was  attached  was  five 
or  six  feet  high;  that  the  wire  was  fastened 
to  It  about  four  or  five  feet  above  the  ground. 
The  post  was  placed  In  tbe  street  some  two 
feet,  at  least,  from  the  edge  of  the  sidewalk. 
We  think  that  the  wire  was  attached  to  the 
poet  so  near  to  the  ground  that  if  a  horse, 
being  ridden  or  driven  by  the  post,  shied  and 
ran  under  the  wire^  injury  would  be  almost 
inevitable  to  the  rider  or  driver.  The  wire 
was  hung  so  low  that  a  person  stepping  off 
tbe  sidewalk,  at  <nr  near  the  post,  in  the 
nighttime,  and  attempting  to  pass  under  the 
wire,  would  be  liable  to  receive  serious  in- 
jury by  contact  with  it  A  man  of  ordinary 
height  could  not  pass  under  the  wire,  at  or 
near  the  post,  without  his  head  coming  in 
contact  therewith.  We  think  the  post  and 
wire  were  not  only  obstructions,  but  danger- 
ous ones.  It  seems  that  ordinary  f(»«8ight 
and  prudence  would  have  enabled  the  de- 
fendant to  have  foreseen  the  probable  con- 
sequence of  placing  tbe  post  and  wire  in 
the  street  In  the  mannw  In  which  they  were 
placed.  Whether  placing  the  liost  and  guy 
wire  in  the  street  by  the  defendant  con- 
stituted an  obstruction  to  the  free  and  or- 
dinary use  thereof  was  a  question  of  fact,  to 
be  determined  by  the  Jury.  Hayes  v.  Rail- 
road Co.,  Ill  U.  S.  228.  4  Sup.  Ct  369;  BaU- 


way  Co.  V.  Prescott,  8  C.  C.  A.  109,  59  Fed. 
237;  Sweeney  v.  City  of  Butte,  15  Mont  274, 
39  Pac.  286. 

The  real  ctmtroversy  involved  in  this  case, 
we  think,  is  found  in  the  instructlmis  given 
and  refused  by  the  court  Instruction  2,  as 
given  by  the  court,  is  as  follows:  "The  court 
instructs  the  Jury  that  if  they  believe  tran 
the  evidence  that  the  plalntiir  was  injured 
and  sustained  damage  as  charged  in  the  com- 
plaint, and  that  such  injury  was  the  com- 
bined result  of  an  accident  and  of  an  ob- 
struction in  said  Park  street  and  tlwt  the 
damage  would  not  have  been  sustained  but 
for  such  obstruction,  although  the  primary 
cause  was  a  pure  accident,  still  If  the  jury 
further  believe  from  the  evidence  that  the 
plaintiff  was  guUty  of  no  fault  or  neg^ 
gence  on  her  part,  and  the  accident  one  which 
common  prudence  and  ordinary  sagacity  on 
the  part  of  the  plaintiff  could  not  have  fore- 
seen and  provided  against,  then  the  defend- 
ant Is  liable,  provided  the  Jury  believe  from 
tbe  evidence  that  the  defendant  was  guilty 
of  negligence,  either  in  the  placing  of  such 
obstruction  in  the  street  in  such  a  manner  as 
to  prevent  the  free  use  thereof,  or  in  not  re- 
moving the  same,  If  the  same  was  an  ob- 
struction to  the  free  use  of  said  street"  The 
court  refused  an  instruction  requested  by  the 
defendant,  as  follows:  "You  are  further  in- 
structed that  although  you  may  believe  from 
the  evidence  that  tbe  poles  and  wires  thus 
placed  in  Parte  street  by  the  defendant  were 
dangerous  to  the  traveling  public.  Is  their 
ordinary  use  of  the  street,  yet  If  you  believe 
that  the  injury  to  the  plaintiff  was  approxi- 
mately caused  by  the  act  of  the  witness  Ben- 
der's horse,  while  running  away,  In  running 
against  said  pole  or  wire,  and  would  not  have 
happened  but  for  the  act  of  the  said  hone, 
you  wUl  find  for  the  defendant"  The  de- 
fendant contends  that  the  court  erred  In  giv- 
ing said  instruction,  and  in  refusing  to  give 
the  one  requested  by  it.  The  ccmtention  of 
the  defendant  is  that  plaintiff  was  injured  as 
a  result  of  Bender's  horse  running  against 
and  breaking  the  guy  wire,  and  that  al- 
though the  defendant  was  guilty  of  negU> 
gence  in  placing  the  wire  In  such  a  place  and 
condition  that  the  horse,  under  the  attendant 
circumstances,  would  run  against  and  break 
U,  still  It  is  not  liable  for  damages  for  the  in- 
juries sustained  by  plaintiff.  This  contention 
proceeds  upon  the  hypothesis  that  the  placing 
of  the  wire  In  the  street  by  the  defendant 
must  have  been  the  sole  cause  of  the  injuries 
of  the  plaintiff;  that  the  def«idant  is  not 
liable  for  injuries  resulting  from  an  acci- 
dental Intervening  or  other  proximate  canse> 
notwithstanding  its  negligence  in  placing  the 
wire  in  the  street  The  defendant  ccmtends 
that  the  plaintiff  would  not  have  been  In- 
jured If  the  horse  had  not  run  against  and 
broken  the  Wire,  and  therefore  the  defendant 
Is  not  liable,  however  negligent  it  was  in  put- 
ting the  wire  in  the  street  Brennan  v.  City 
of  St  Louis,  92  Mo.  482.  2  S.  W.  481,.l8  TOT 
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similar,  In  Its  facts  and  principles  Involved, 
to  tbe  case  at  bar.  In  that  case  the  plain- 
tiff, a  child  3  years  old,  was  with  her  sister, 
13  years  old,  who  was  pushing  a  baby  car- 
riage with  a  baby  In  It,  and  were  all  on  the 
sidewalk,  close  to  a  ditch  which  had  existed 
for  some  months,  when  another  little  girl 
came  np,  stumbled  against  the  plaintiff,  and 
both  fell  Into  the  ditch,  and  plaintiffs  leg 
was  '  broken.  In  discussing  that  case  the 
court  said:  "The  first  contention  Is  that 
plaintiff  should  have  been  nonsuited  because, 
from  all  the  evidence,  it  appears  the  condi- 
tion of  the  street  was  not  the  cause  of  the  ac- 
cident, but  that  It  was  caused  by  the  stnm- 
bllng  of  the  other  girl.  It  Is  true,  no  amount 
of  care  on  the  part  of  the  city  government 
.can  prevent  children,  or,  for  that  matter, 
grown  .people,  frcon  stumbling.  All  this  does 
not  relieve  the  city  from  the  necessity  of 
keeping  the  streets  in  a  reasonably  safe  con- 
dltl<Mi,  though  the  want  of  care  on  the  part 
of  the  person  Injured  may  prevent  a  recov- 
ery. Oases  are  to  be  found  where  It  seems 
to  be  held,  nnder  like  circumstances,  ttiat.  In 
order  to  recover,  it  must  be  proved  that  the 
Injury  was  occasioned  solely  by  the  neglect 
of  the  defendant,  and  not  the  neglect  of  the 
defendant  combined  with  some  accidental 
cause.  But  this  court,  In  discussing  a  like 
question  in  Bassett  t.  Gity  of  St  Joseph,  63 
Mo.  290,  loc.  clt  300,  said:  'It  is  true  that.  If 
It  bad  not  been  for  the  attempt  of  the  mule 
to  kick,  the  Injury  might  not  have  occurred; 
and  it  Is  equally  true  that,  if  there  liad  been 
no  excavation  at  hand,  the  kicking  of  the 
mule  would  have  been  harmless.'  And  fur^ 
tber  on  the  CMicluslon  is  reached  that,  if  the 
plaintiff  was  without  fault,  she  would  have 
a  right  to  recover,  notwithstanding  the  cause 
contributing  to  the  injury  was  the  attempt  of 
the  mule  to  kick  plaintiff,  and  she,  attempt- 
ing to  protect  herself,  fell  or  jumped  Into  the 
excavation.  Tne  same  principle,  that  the 
plaintiff  may  recover  where  he  Is  in  the  ex- 
ercise of  ordinary  care  and  prudence,  and  the 
Injury  Is  attributable  to  the  defective  street, 
with  some  accidental  cause,  was  again  as- 
serted in  Hull  V.  Kansas  City,  64  Mo.  688,  and 
must  be  taken  as  established  law  in  this 
state."  So  while  it  may  be  true  that  plain- 
tiff here  would  not  have  been  injured  if  the 
horse  had  not  run  against  and  broken  the 
guy  wire,  it  Is  also  true  that  the  horse  would 
not  have  run  against  and  broken  it  If  defend- 
ant had  not  negligently  placed  it  In  the  street 
In  Railway  Co.  v.  Prescott,  8  C.  0.  A.  109,  69 
Fed.,  at  page  242,— a  case  qnlte  similar  to  the 
OTie  at  bar,— the  court  say:  "With  respect  to 
the  suggestion  that  the  injuries  complained 
of  were  Immediately  occasioned  by  the  sud- 
den shying  of  the  horse  which  the  plaintiff 
was  driving,  it  is  only  necessary  to  say  that 
the  shying  of  the  horse  cannot  be  regarded 
as  the  8(He   proximate  cause  of  the  injury. 


The  obstruction  which  had  been  placed  in  the 
highway  directly  contributed  to  the  accident, 
and  the  jury  was  jostlfled  in  so  finding." 
And  see  authorities  cited.  This  authority 
holds  that  there  may  be  more  than  cme  cause 
contributing  to  the  injury,  and  that  if  the  ob- 
struction placed  in  the  street  contributed  to 
the  injury,  and  the  shying  of  the  horse  was 
not  the  sole  cause,  then  the  defendant  was 
liable.  The  same  doctrine  is  asserted  in 
Ivory  V.  Town  of  Deer  Park,  116  N.  Y.  476, 
22  N.  B.  1080.  In  Hayes  v.  Railroad  Co.,  Ill 
U.  S.  228,  4  Sup.  Ct  369,  a  boy  walked  upon 
defendant's  track,  and  was  injured.  It  was 
the  duty  oT  defendant  to  fence  its  track.  In 
this  case  the  road  contended  that  the  want 
of  a  fence  was  not  the  cause  of  the  Injury; 
that  the  cause  of  the  Injury  was  the  boy's 
negligently  going  upon  the  track.  In  other 
words,  the  defendant  contended  that  the 
want  of  a  fence  was  not  the  sole  proximate 
cause  of  the  injury.  The  court,  in  treating 
this  contention,  said:  "It  is  further  argued 
that  the  direction  of  the  court  below  was 
right,  because  the  want  of  a  fence  could 
not  reasonably  be  alleged  as  the  cause  of  the 
injury.  In  the  sense  of  an  efficient  cause,— 
causa  causans,— this  is,  no  doubt,  strictly 
true;  but  that  is  not  the  sense  in  which  the 
law  uses  the  term  in  this  connection.  The 
question  Is,  was  it  causa  sine  qua  non;  a 
cause  which,  if  it  had  not  existed,  the  injury 
would  not  liave  taken  place;  an  occasional 
cause?  And  that  Is  a  question  of  fact,  un- 
less the  causal  connection  Is  evidently  not 
proximate." 

We  think  it  was  the  duty  of  the  defendant 
to  have  placed  this  guy  wire  so  high  above 
the  ground  that  persons  could  pass  under  it, 
either  on  foot  or  horseback,  in  the  day  <^ 
night  time,  without  danger  of  being  injured. 
Placed  as  it  was,  it  was  not  only  an  obstruc- 
tion to  the  free  and  ordinary  use  of  the 
street,  but  It  was  dangerous  to  the  safety  of 
persons  who  had  the  right  to  travel  the 
streets.  We  think  that  a  reasonably  prudent 
person  must  have  foreseen,  when  stringing 
this  wire  In  the'  street  as  it  was  strung,  that 
just  such  accidents  and  calamities  were  liable 
to  occur  as  happened  to  the  plaintiff  in  this 
case.  Persons  and  corporations  acquiring 
franchises  and  privileges  to  use  the  streets 
of  towns  and  cities  in  this  state,  for  profit, 
should  be  held  to  a  strict  observance  of  legal 
obligations  to  guard  and  protect  the  persons, 
lives,  and  property  of  the  inhabitants  there- 
of. 

We  have  treated  all  the  questions  presented 
which  we  deem  material  to  a  determination 
of  the  case.  We  think  the  case  was  properly 
and  fairly  tried,  and  the  right  result  reached. 
The  judgment  and  ocdo:  appealed  from  are 
affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 
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STATE  T.  GLKIM. 

(Supremo  Court  of  Montana.     Oct.  7,  1895.) 

Indictment  against  Accessory  —  Evidencb— In- 
structions—Examination  OP  Witness — 

COMPETESOI  OF  JdBOR. 

1.  Though  the  distinctions  between  acces- 
•ories  before  the  fact  and  principals  are  abol- 
ished, an  indictment  first  setting  out  the  guilt 
of  the  principal  offender,  and  then  charging 
that,  "before  the  commission  of  said  felony,  de- 
fendant did"  "counsel,  aid,  incite,  and  procure" 
said  principal  to  commit  the  felony,  is  nnob- 
jectionable. 

2.  On  the  trial  of  one  who,  at  common  law, 
would  have  been  an  accessory  before  the  fact, 
the  record  of  conviction  of  the  principal  is  prima 
facie  evidence  of  the  latter's  guilt. 

3.  Where  one  of  defendant's  attorneys,  be- 
fore testifying  for  the  defense,  did  not  ask  per- 
mission to  argue  the  case,  as  required  by  a  rule 
of  court,  it  was  not  error  to  refuse  to  permit 
him  to  do  so. 

4.  A  charge  that  the  law  did  not  require 
the  jury  to  be  satisfied  beyond  a  reasonable 
doubt  of  each  link  of  the  chain  of  circumstan- 
ces relied  upon  to  establish  defendant's  guilt; 
that  it  was  sufficient  if,  taking  all  of  the  testi- 
mony together,  the  jury  was  satisfied  beyond 
a  reasonable  doubt  of  defendant's  guilt, — was 
erroneous,  as  it  was  necessary  for  the  state  to 
prove  beyond  reasonable  doubt  each  fact  and 
circumstance  necessary  to  complete  the  chain. 

5.  The  jury  being  the  sole  judges  of  the 
weight  of  the  evidence,  it  was  error  to  charge 
that  defendant's  voluntary  admissions,  proved 
by  competent  testimony,  were  entitled  to  great 
weight. 

C.  The  prosecution  has  no  right  to  examine 
defendant  so  na  to  elicit  testimony  reflecting 
on  her  moral  chnracter,  whore  it  was  not  prop- 
er cross-exninination,  and  did  not  legitimately 
tend  to  impair  her  credibility. 

7.  A  juror  who  has  formed  a  fixed  opinion 
as  to  the  guilt  or  innocence  of  the  principal  of- 
fender ought  not  to  sit  on  the  trial  of  the  per- 
son charged  as  an  accessory. 

8.  It  was  proiier  to  refuse  to  permit  a  wit- 
ness to  be  asked-,  for  the  purpose  of  affecting 
jier  credibility,  whether  she  was  addicted  to  the 
morphine  habit,  unless  it  was  intended  to  show 
that  she  was  under  the  influence  of  the  drug  at 
the  time  the  events  happened  about  which  she 
was  testifying,  or  that  her  powers  of  recollec- 
tion were  impaired  thereby. 

9.  An  instruction  defining  moral  certainty 
should  state  that  the  juror  must  be  so  con- 
vinced by  the  evidence  of  the  truth  of  the  fact 
that  ho  himself  would  venture*  to  act  upon  such 
conviction  in  matters  of  the  highest  concern 
and  importance  to  his  own  interests. 

Appeal  from  district  court,  Missoula  coun- 
ty;   F.  H.  Woody,  Judge. 

Mary  Glelm  was  convicted  of  assault  with 
intent  to  commit  murder,  and  appeals.  Re- 
versed. 

Toole  &,  Wallace,  for  appellant  H.  .T. 
Haskell  and  Thos.  O.  MarshaJl,  for  the  State. 

IIUNT,  J.  Patrick  Mason,  Mary  Olelm, 
and  William  Reed  were  jointly  indicted  for 
an  assault,  with  intent  to  commit  murder, 
upon  one  Bums.  Appellant,  Mary  Glclm, 
was  separately  tried  after  Mason  had  been 
convicted.  She  was  found  guilty,  and  sen- 
tenced to  the  penitentiary  for  14  years. 

1.  Appellant  contends  that  tlie  indictment 
will  not  support  a  verdict  and  judgment  of 
guilty,   "because   It   nowhere  charges   that 


Bald  Mary  Gleim  committed  the  crime  of 
assault  with  intent  to  murder."  The  mate- 
rial charging  parts  of  the  indictment  are  as 
follows:  "That  one  Patrick  Mason,  late  of 
the  county  of  Missoula,  state  of  Montana, 
on  or  about  the  13th  day  of  February,  A.  D. 
1804,  at  the  county  of  Missoula,  in  the  state 
of  Montana,  did  feloniously,  deliberately, 
premedltatedly,  and  of  his  malice  afore- 
thought, make  an  assault  in  and  upon  one 
C.  P.  Bums,  and  certain  giant  powder  and 
otber  highly  explosive  substance,  a  more 
particular  description  of  which  is  to  said 
Jurors  unknown,  in,  ppon,  around,  and  un- 
der the  bouse  where  the  said  C.  P.  Bums 
was  then  and  there  present  and  sleeiring, 
did  feloniously,  deliberately,  premedltatedly, 
an()  of  bis  malice  aforethought,  put  and  lay, 
and  the  same  did  then  and  there,  felonious^ 
ly,  deliberately,  premedltatedly,  and  of  his 
malice  aforethought,  explode,  and  cause  to 
be  exploded,  with  Intent  in  bim,  the  said 
Patrick  Mason,  to  kill  and  murder  the  said 
C.  P.  Bums.  And  that  before  the  commis- 
sion of  the  said  felony,  at  the  time  and 
place  aforesaid,  one  Mary  Gleim  and  Wil- 
liam Reed  did  feloniously  counsel,  aid,  in- 
cite, and  procure  the  said  Patrick  Mason  to 
commit.  In  manner  and  form  af<M«8aid,  the 
said  felony.  All  of  which  Is  contrary  to  the 
form  of  the  statute,"  etc.  The  indictment 
is  substantially  a  common-law  charge  against 
Mason  as  principal  and  Mary  Gleim  as  an 
accessory  before  the  fact.  It  follows  the 
precedents  of  Wharton  (1  Whart  Prec.  Ind. 
S  97)  and  of  Arehbold  (Archb.  Or.  Prac.  &  Pi. 
pp.  67,  77).  Bishop  on  Criminal  Procedure 
(volume  2,  {  8),  quoting  Chitty  on  Criminal 
lAW,  lays  down  the  course  to  be— First  to 
state  the  guilt  of  the  principal,  as  If  he 
alone  had  been  concerned;  and  then,  incase 
of  accessories  before  the  fact,  to  aver  tliat 
the  procurer,  "before  the  committing  of  tbe 
said  felony,  in  form  aforesaid,  to  wit,  on, 
etc.,  with  force  and  anus,  etc.,  did  mali- 
ciously and  feloniously  incite,  move,  pro- 
cure, aid,  and  abet  (or  counsel,  hire,  and 
command)  tbe  said  principal  felon  to  do  and 
commit  the  said  felony,  in  manner  afore- 
said, against  the  peace,  etc." 

The  statutes  (sections  176,  177,  C*.  Prac. 
Act  1887)  provide  that: 

"Sec.  176.  Any  person  who  counsels,  aids 
or  abets  in  the  commission  of  any  offense, 
may  be  charged,  tried  and  convicted,  in  the 
same  manner  as  if  he  were  a  principal. 

"Sec.  177.  An  accessory  before  the  fact,  to 
the  commission  of  a  felony,  may  be  indicted, 
tried  and  punished;  though  the  principal  be 
neither  Indicted  nor  tried." 

By  section  12,  c.  2,  p.  502,  Comp.  St  1887, 
It  Is  provided:  "Any  person  who  stands  by. 
and  aids,  abets  or  assists,  or  who,  not  be- 
ing present,  hath  advised  and  encouraged 
the  commission  of  a  crime,  shall  be  deemed 
a  principal  offender,  and  shall  be  punished 
accordingly." 

It  is  plain  that  tbe  old  distinctions  be- 
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tween  accessories  before  the  fact  and  prin- 
cipals are  abolished  by  these  statutes  (State 
V.  King,  9  Mont  445,  24  Pac.  265);  but  we 
see  no  objection  to  the  form  of  an  informa- 
tion charging  a  person  as'  an  accessory 
rather  than  as  a  principal.  To  so  charge  Is  to 
the  advantage  of  a  defendant,  because  it  no- 
tifies him  of  the  attitude  which  the  state 
will  assume  when  the  case  Is  brought  to 
trial,  by  setting  out  the  facts  constituting 
the  offense  with  greater  certainty  than  is 
requisite  where  an  accessory  is  indicted  as 
a  principal.  This  point  was  directly  raised 
in  People  t.  Rozelle,  78  Cal.  S4,  20  Pac.  36, 
where  the  court  held  that  an  Information 
stating  facta  sufficient  to  constitute  a  de- 
fendant an  accessory  at  common  law  char- 
ges him  with  guilt  as  a  principal  under  the 
statutes,  and  that  to  allege  such  facts  as 
would  have  been  sufficient  against  him  as 
an  accessory  at  common  law  is  charging 
him  as  a  pirlndpal  under  the  statute.  \re 
are  of  opinion  that  the  rights  of  the  defend- 
ant were  not  prejudiced  by  the  form  of  the 
charge.  State  v.  Uttell  (La.)  12  South.  750; 
Territory  v.  Guthrie  (Idaho)  17  Pac.  39. 

2.  On  the  trial  of  the  appellant,  Glelm,  the 
court,  over  the  objection  of  the  defendant, 
permitted  the  record  of  the  conviction  of 
Mason,  the  principal  actor,  to  be  inti-oduced, 
and  after  having  fully  Instructed  the  jury- 
that  it  was  essential,  in  order  to  convict  the 
defendant  Glelm,  that  they  should  find  that 
Mason  was  guilty  of  having  committed  the 
crime  charged,  instructed  as  follows:  "That 
the  record  of  the  trial  and  conviction  of  Pat- 
rick Mason  was  introduced  in  the  trial  of  this 
case,  for  the  purpose  of  establishing  as  a 
fact,  prima  facie,  the  guilt  of  said  Mason. 
The  record  is  prima  facie  evidence  of  the 
guilt  of  said  Mason,  but  it  is  not  conclusive 
evidence.  It,  however,  remains  prima  facie 
evidence  of  the  fact  which  it  was  intro- 
duced to  prove,  unless  you  believe  from  the 
evidence  in  this  case  that  the  defendant  Ma- 
ry Glelm  has  introduced  evidence  in  this  case 
which  raises  in  your  minds  a  reasonable 
doubt  (as  explained  in  these  instructions)  of 
the  guilt  of  said  Mason;  but,  if  such  testi- 
mony raises  in  your  minds  such  reasonable 
doubt  of  the  guilt  of  Mason,  then  you  should 
find  the  defendant  Glelm  not  guilty.  But, 
unless  the  evidence  inti-oduced  by  the  de- 
fendant Glelm  does  raise  In  your  minds  a 
reasonable  doubt  (as  explained  in  these  in- 
structions) of  the  guilt  of  the  said  defendant 
Mason,  you  should  receive  such  record  of 
trial  and  conviction  as  evidence  establishing 
the  £riiilt  of  said  Patrick  James  Mason.  But, 
in  determining  the  question  of  the  guilt  or 
innocence  of  the  said  Patrick  James  Ma.<«ou, 
you  are  not  confined  to  the  record  of  trial 
and  conviction  introduced  In  this  case,  but 
you  should  carefully  consider  all  of  the  evi- 
dence introduced  in  this  case  tending  to 
prove  or  disprove  the  guilt  of  said  Mason; 
and  after  a  full  and  careful  consideration  of 
all  the  evidence  in  the  case,  in  omnection 


with  the  record  in  evidence,  you  have  -a  rea- 
sonable doubt  of  the  defendant  Mason's 
guilt,  you  should  find  the  defendant  Gl^m 
not  guilty."  While  it  is  true  that  the  stat- 
ute makes  an  accessory  before  the  fact  a 
principal,  yet  the  evidentiary  facts  by  which 
the  accessory  is  to  be  incriminated  may  ma- 
twlally  dlfller  from  those  which  are  neces- 
sary and  sufficient  to  convict  the  principal. 
In  tills  case,  for  instance,  to  Incriminate  the 
appellant,  Glelm,  at  all,  under  the  theory  of 
the  state,  as  charged  and-  contended  for.  It 
was  not  only  necessary  to  prove  the  guilt 
of  Mason,  as  alleged,  but  to  go  further,  and 
to  demonstrate  beyond  a  reasonable  doubt 
that^the  appellant,  Gleim,  counseled,  aided, 
and  abetted  Mason  in  the  peri)etratlon  of  the 
crime  charged.  Therefore,  although  the  ac- 
cessory might  be  deemed  a  principal  under 
the  statute,  and  was  Indicted  with  the  prin- 
cipal, it  became  imiKWsible  for  the  state  to 
convict  appellant  upon  the  same  evidence 
applicable  to  the  principal,  because  the 
agency  of  the  accessory  in  the  perpetration 
of  the  crime  charged  operated  by  a  radically 
different  method  from-  the  principal's.  The 
statute,  in  simplifying  the  procedure,  has  ob- 
literated old  distinctions  between  principals 
and  accessories,  but  the  object  of  the  simpli- 
fication is  largely  to  enable  a  guilty  acces- 
sory to  be  punished  without  making  his  guilt 
depend  ui)on  the  conviction  of  the  principal. 
The  facts,  however,  that  the  principal  offense 
was  committed,  and  that  the  principal  who 
was  charged  to  have  committed  It  was  guilty, 
were  among  the  essential  elements  upon 
which  must  be  predicated  the  guilt  of  the 
accessory  Gleim.  And  right  here  is  to  be  ob- 
served an  Important  distinction  between 
proof  of  a  charge  against  a  principal,  and  an 
accessory  made  principal  by  the  statute  alone 
(but  indicted  with  the  principal,  as  in  this 
case),  and  proof  of  a  charge  against  several 
persons,  ordinarily  -Jointly  indicted  as  simple 
codefendants,  and  who  are  in  fact  principals. 
In  the  one  instance,  the  accessory  before  the 
fact  being  confessedly  absent  at  the  time  of 
the  commission  of  the  principal  offense,  there 
can  be  no  conviction  witliout  proof  of  the 
guilt  of  the  principal;  while,  in  the  other 
case,  wljether  or  not  any  defendant  other 
than  the  one  on  trial  participated  in  the 
criminal  act  is  immaterial,  and  forms  no 
essential  part  of  the  case  against  the  de- 
fendant on  trial.  Where,  therefore,  as  in  this 
case,  the  guilt  of  the  principal  must  be 
proved  as  part  of  the  case  against  the  acces- 
sory, we  cannot  think  that  it  is  necessary 
for  the  state,  where  the  principal  has  been 
convicted,  to  do  more  on  its  prima  fade  case 
than  to  offer  the  record  of  conviction  of  the 
principal  as  prima  facie  evidence  of  his  guilt 
of  the  crime  charged  against  him.  We  do 
not  think  that  the  fact  that  the  principal 
has  been  convicted  is  proof  of  the  guilt  of 
the  accessory.  But  it  does  make  out  a  prima 
facie  case  of  the  principal's  guilt,  and  unless 
rebutted  by  evidence  of  the  accessory,  as  It 
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may  b«,  Is  competent  to  prove  tbat  material 
element  of  the  crime  charged  against  the  ac- 
cessory, and  upcm  the  truth  of  which  must 
depend  the  guilt  of  the  accessory;  namely, 
the  commission  of  the  crime  of  the  principal, 
for  which  she  Is  held  responsible  in  law,  pro- 
vided she  procured  or  aided  and  abetted  the 
principal  to  commit  the  same.  Although 
there  are  some  cases  holding  a  contrary  view, 
we  are  satisfied  with  the  reasoning  of  the 
authorities  which  permit  the  introduction  of 
the  record  of  the  convietlMi  of  the  princlpaL 
Maybee  v.  Avery,  18  Johns.  352;  People  v. 
Buckland,  13  Wend.  593;  Levy  v.  People,  80 
N.  Y.  327;  State  v.  Mosley,  31  Kan.  355, 2  Pac. 
782;  Com.  v.  Knapp,  10  Pick,  477;  Abb.  Trial 
Brief  (Cr.)  i  624;  Anderson  v.  State,  63  Ga. 
675;  Rose.  Cr.  Ev.  p.  171;  1  Russ.  Crimes, 
p.  67;  Archb.  Cr.  Prac.  &  PI.  p.  83;  Com.  v. 
York,  9  Mete.  (Mass.)  93;  StudsUl  v.  State, 
7  Ga.  2. 

I  3.  Joseph  K.  Wood,  Esq.,  of  counsel  for  ap- 
pellant, was  a  witness  in  defendant's  behalf 
I  upon  the  trial.  He  desired  to  participate  in 
the  argument  for  the  defense.  The  court  re- 
I  fused  to  permit  him  to  do  so,  under  a  rule  of 
court  which  provides  that  if  the  attorney  of 
{either  party  offers  himself  as  a  witness  in 
.behalf  of  his  client,  and  gives  evidence  on 
the  merits  of  the  trial,  he  shall  not  argue  the 
case  or  sum  it  up  to  the  Jury,  unless  by  per- 
i  mission  of  the  court  It  does  not  appear  by 
the  record  that,  before  the  coimsel  testified, 
he  explained  to  the  court  his  position,  and 
asked  permission  to  argue  the  case.  Under 
the  circumstances,  we  cannot  think  that  the 
enforcement  of  the  rule  was  errcmeoua  or 
even  harsh. 

I  4.  The  defendant  asked  the  court  to  In- 
,  struct  the  Jury  upon  the  law  of  circumstan- 
|tlal  evidence,  as  follows:  "The  testimony  in 
I  this  case  is  wholly  circumstantial.  And 
while  It  is  not  necessary,  in  order  to  warrant 
a  conviction  on  a  criminal  charge,  for  the 
state  to  prove  the  commission  of  the  act  by 
an  eyewitness  or  by  direct  testimony,  and 
while  the  guilt  of  the  defendant  may  be  es- 
tablished by  circumstantial  evidence,  still,  in 
order  to  support  a  conviction  upon  circum- 
etantial  evidence  alone,  each  fact  and  cir- 
cumstance necessary  to  complete  the  chain  to 
fasten  the  guilt  upon  the  defendant  must  it- 
self be  distinctly  and  Independently  proven 
by  competent  evidence  beyond  a  reasonable 
doubt;  and  all  the  facts  and  clrcumstancea, 
when  so  proven,  most  not  only  be  sufllcient 
in  themselves  to  satisfy  the  mind  of  the 
guilt  of  the  accused  beyond  a  reascmable 
doubt,  but  they  must  exclude  every  other 
reasonable  supposition  except  that  of  his 
guilt."  The  court  modified  the  instruction 
offered,  and  gave  another  upon  the  subject  of 
circumstantial  evidence,  so  that  the  Jury 
were  instructed  as  follows:  "The  testimony 
in  this  case  is  wholly  circumstantial.  And 
while  it  is  not  necessary.  In  order  to  war- 
rant a  conviction  on  a  criminal  charge,  for 
the  state  to  prove  the  commission  of  the  act 


by  eyewitnesses  or  by  direct  testimony,  and 
while  the  guilt  of  the  defendant  may  be  es- 
tablished by  circumstantial  evidence,  still. 
In  wder  to  support  a  conviction  upon  dicnm- 
stantlal  evidence  alone,  each  fact  and  cir- 
cumstance necessary  to  complete  the  chain 
to  fasten  the  guilt  upon  the  defendant  must 
Itsdf  be  Independently  proven  by  competent 
evidence;  and  all  the'  facts  and  circomstan- 
cee,  whoi  so  proven,  must  not  only  be  suffi- 
cient in  themselves  to  satisfy  the  mind  of 
the  guilt  of  the  accused  beyond  a  reasonaUe 
doubt,  but  they  must  exclude  every  other 
reasonable  supposition  except  that  of  his 
guilt."  "That  the  law  requiring  the  Jury  to 
be  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt  in  order  to  warrant  a  con- 
viction does  not  require  that  you  should  be 
satisfied  beyond  a  reasonable  doubt  of  each 
link  of  the  chain  of  circumstances  relied  upon 
to  establish  the  defendant's  guilt;  It  is  suffi- 
cient If,  taking  all  of  the  testimMiy  together, 
you  are  satisfied  beyond  a  reasonable  donbt 
that  the  defendant  Is  guilty." 

The  charge  that,  in  order  to  warrant  a  con- 
viction, the  Jury  must  not  be  satisfied  be- 
yond a  reasonable  doubt  of  each  link  in  the 
chain  of  circumstances  relied  upon  to  estab- 
lish the  defendant's  guilt,  but  that  It  is  suffi- 
cient if,  taking  all  the  testimony  together, 
they  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty,  is  erroneous  and 
prejudicial  to  the  rights  of  the  defendant. 
This  identical  Instruction  was  reviewed  by 
the  supreme  court  of  Gcdorado  in  the  recent 
and  somewhat  celebrated  Dr.  Graves  Mut^ 
der  Case  (Graves  v.  People,  32  Pac.  63).  The 
court  there  condemn  the  Instruction  upon 
principle,  as  tending  to  confuse  a  Jury,  and 
well  express  our  views  by  saying  that  "the 
Jury  are  quite  as  likely  to  have  applied  that 
portion  of  the  InstructitMi  referring  to  the 
links  to  those  facts  which  the  law  requires 
to  be  established  beyond  a  reasonable  doubt 
to  warrant  conviction  as  to  those  evidentiary 
matters  which  go  to  prove  such  facts,  and 
one  or  more  of  which  may  fail,  while  the 
ultimate  fact  might  still  be  sufficiently  estab- 
lished." An  Illinois  case  (Bressler  y.  People, 
U7  IIL'422,  8  N.  E.  62)  has  approved  of  the 
instructions  here  complained  of,  but  the  rea- 
soning supporting  the  conclusion  of  the  court 
is  not  sound.  "It  involves,"  says  Thompson 
on  Trials  (volume  2,  $  2Q14),  "the  solecism 
that,  although  the  circumstances  do  arrange 
themselves  in  the  form  of  the  links  of  a 
chain,  yet  that,  when  one  link  of  the  chain 
ia  broken,  the  chain  Itself  may  still  remain 
entire;  Ignoring  the  obvious  conception  that 
no  chain  can  be  stronger  than  its  weakest 
link."  The  authorities  disapproving  of  these 
instructtons  are  collected  In  the  Colorado  de- 
cision to  which  we  have  referred.  We  be- 
lieve It  to  be  correct  that  the  prosecution 
need  not  prove  beyond  a  reasonable  doubt 
every  circumstance  offered  in  evidence  which 
tends  to  establish  the  ultimate  circumstances 
or  facts  on  which  it  rdies  for  a  convicttoo. 
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bnt  If  the  metaphor  of  a  chain  l8  used,  and 
each  circumstance  relied  upon  forms  a  link, 
the  link  becomes  a  necessary  part  of  the 
Tvhole  chain,  and  must  therefore  be  proved 
beyond  a  reasonable  doubt.  The  cable  meta- 
phor, as  approved  by  the  Colorado  supreme 
court  In  Clare  v.  People,  9  Colo.  122,  10  Pac. 
790,  Illustrates  the  force  of  circumstantial 
evidence  more  clearly  perhaps  than  does  the 
chain  comparison.  In  the  cable  simile  the 
circumstances  which  tend  to  establish  the 
ultimate  circumstances  or  facts  are  aptly 
compared  with  the  strands  of  a  cable.  All 
such  evidentiary  matters  grolng  to  prove  such 
ultimate  drcamstances  or  facts  need  not  be 
established  beyond  a  reasonable  doubt,  and 
still  each  ultimate  fact  or  circumstance  must 
be  proved  beyond  a  reasonable  doubt;  just 
as  a  few  strands  of  the  oable  may  part,  and 
yet  It  still  remains  so  strong  "that  there  is 
scarcely  a  poasiblllty  of  Its  breaking."  We, 
therefore,  think  that,  if  the  chain  metaphor 
is  to  be  used,  the  instruction,  as  ofTered,  cor- 
rectly stated  the  law,  and  that  It  Is  nnceasary 
for  the  state  to  prove  each  fact  and  drcom- 
stance  necessary  to  complete  the  chain, 
•  •  •  by  competent  evidence,  beyond  a  rea- 
sonable doubt,  etc.,  and  that  It  was  reversi- 
ble error  to  charge  to  the  contrary.  Terri- 
tory V.  McAndrews,  3  Mont.  158. 

There  are  other  errors  complained  of  by 
the  appellant.  The  respondent  contends 
that  they  are  not  properly  before  us  for  re- 
view, but,  as  the  case  must  be  tried  again, 
we  will  briefly  refer  to  them. 

First.  Error  Is  assigned  upon  the  following 
instruction:  "That  parol  evidence  of  the 
verbal  admissions  of  a  defendant  may  be 
evidence  of  a  most  satisfactory  character. 
If  the  Jury  oui  see,  from  the  evidence,  that 
the  alleged  admissions  of  the  crime  charged 
In  the  Indictment  were  clearly  and  under- 
standlngly  made  by  the  defendant,  and  that 
they  were  precisely  Identified,  and  the  lan- 
guage correctly  and  accurately  repeated  by 
the  witness,  then  such  testimony  Is  entitled 
to  great  weight."  It  was  error  in  the  court 
to  instruct  the  Jury  that  testimony  of  ad- 
missions of  defendant  was  entitled  to  great 
weight  The  Jury  being  the  sole  Judges  of 
the  weight  to  be  given  to  the  testimony,  the 
court  should  not  tell  them  what  particular 
weight  to  give  to  any  portion  of  the  testi- 
mony. State  v.  Sullivan,  9  Mont  174,  22  Pac. 
1088;   2  Tbomp.  Trials,  §  2287. 

Second.  Upon  the  trial  the  cotmsel  for  the 
state,  <m  the  cross-examination  of  the  appel- 
lant, propounded  a  great  many  questions  cai- 
cqlated  to  degrade  the  defendant  before  the 
Jury.  The  inquiry  took  a  wide  and  varied 
range.  She  was  asked  If  she  had  not  rented 
botises  for  purposes  of  prostitution  at  vari- 
ous places  in  Montana;  whether  she  had  not 
been  "a  kind  of  a  backer  for  the  prostitution 
of  female  persons  in  Missoula  and  Hamil- 
ton"; whether  she  had  not  had  a  flght  with 
a  priest;  whether  she  had  not  hugged  and 
kissed  a  Juryman  after  she  had  been  found 


not  guilty  of  some  misdemeanor  upon  one 
occasion;  whether  she  had  not  had-  a  fight 
with  a  French  prostitute  at  some  time;  and 
whether,  at  another  time,  she  bad  not  "run 
a  young  gentleman  through  a  saloon"; 
whether  she  had  not  been  drunk  when  she 
was  in  Jail;  and,  finally,  If  her  picture  did 
not  hang  In  the  Rogue's  Gallery  in  the  city 
of  New  Tork.  We  cannot  conceive  upon 
what  theory  of  the  law  this  line  of  testi- 
mony was  allowed.  It  was  not  cross-exam- 
ination of  what  appears  by  the  record  to  have 
been  the  appellant's  evid«ice  in  chief,  nor 
did  it  legitimately  tend  to  Impair  the  credi- 
bility of  the  defendant  as  a  witness.  Its  ef- 
fect must  have  been  highly  injurious  and 
prejudicial  to  the  defendant  In  the  minds  of 
the  Jury.  Most  of  the  matters  involved  in 
the  questions  were  wholly  remote  from  the 
question  of  her  guilt  or  innocence  of  the 
crime  for  which  she  was  on  trial,  and  the 
investigation  seems  to  have  drifted  to  a  ram- 
bling assault  upon  the  general  character  of 
the  defendant,  extending  not  only  to  all  of 
the  offenses  with  which  she  may  have  ever 
been  at  any  time  charged,  or  even  suspected, 
whether  rightfully  or  not,  but  likewise  to 
cases  where  she  was  acquitted,  and  to  her 
Inflrmitles  of  habit,  her  obscenity  of  speech, 
and  general  depravity  of  life.  Such  an  ex- 
amination we  most  earnestly  disapprove  of. 
It  was  oppressive  and  unjust  no  matter  how 
wicked  <»:  degraded  the  def»idant  may  have 
been  by  common  report.  We  find  a  well- 
considered  decision,  censuring  such  an  ex- 
amination of  a  defendant  in  the  recent  case 
of  People  V.  Un  Dong  (Cal.)  89  Pac.  12. 

Third.  It  does  not  appear  whether  or  not 
any  of  the  Jurors  who  sat  ui)on  the  trial  of 
this  case  had  stated  upon  their  voir  dire  that 
they  had  fixed  opinions  as  to  the  guilt  of 
Fatridc  Mason,  the  principal,  but  the  appel- 
lant's counsel  Implies  that  they  did,  and 
argues  the  point  In  his  brief.  A  Juror  who 
has  formed  a  fixed  opinion  as  to  the  guilt  or 
Innocence  of  the  person  charged  to  be  the 
principal  offender  ought  not  to  sit  upon  the 
trial  of  the  person  charged  as  an  accesscHT. 
Arnold  v.  State,  9  Tex.  App.  435. 

Fourth.  We  see  no  error  In  refusing  to  per- 
mit a  witness  to  be  asked,  on  cross-examina- 
tion, for  the  purpose  of  affecting  her  credi- 
bility, whether  or  not  she  is  addicted  to  the 
morphine  habit  (State  v.  White  [Wash.]  39 
Pac.  160),  unless  it  Is  proposed  to  show  that 
the  witness  was  under  the  influence  of  the 
drug  at  the  time  the  events  happened  about 
which  she  testified,  or  unless  she  is  imder 
the  Influence  of  morphine  at  the  time  she  is 
testifying,  or  unless  It  is  made  to  appear  that 
her  powers  of  recollection  are  Impaired  by 
the  habitual  or  excessive  nse  of  the  drug. 

Fifth.  The  court  defined  a  reasonable  doubt 
in  substantially  the  exact  language  of  the 
Webster  Case,  6  Cush.  320,  and  which  was 
expressly  approved  of  In  Territory  v.  McAn- 
drews, 3  Mont.  158.  As  part  of  the  defini- 
tion, however,  of  a  moral  certainty,  the  court 
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charged  that  "moral  certainty  may  be  said 
to  bear  the  same  relation  to  matters  relating 
to  human  conduct  that  absolute  certainty 
does  to  mathematical  subjects.  It  Is  a  state 
of  Impression  produced  by  facts  In  which  a 
reasonable  man  feels  a  sort  of  coercion  or 
necessity  to  act  in  accordance  with  it.  It  Is 
not  only  what  men  In  general  wlU  unhesi- 
tatingly believe  to  be  true,  but  what  they 
will  be  willing  to  act  upon."  If  the  defini- 
tion of  moral  certainty  Is  to  be  given  at  all, 
"to  be  thoroughly  Impressive  it  should  be 
carried  one  step  further.  •  *  *  Is  the  ju- 
ror so  convinced  by  the  evidence  of  the 
truth  of  the  fact  sought  to  be  proved  that  he 
himself  would  venture  to  act  upon  such  con- 
viction In  matters  of  the  highest  concern  and 
Importance  to  his  own  interests?  If  this  be 
so,  he  may  declare  himself  morally  certain." 
Territory  v.  McAndrews,  supra. 

The  condition  of  the  record  in  this  ca«e  is 
faulty.  The  transcript  recites  that  the  in- 
structions given  by  the  court  are  as  follows. 
Then  follow  what,  doubtless,  were  the  in- 
structions read  to  the  jury.  At  the  conclu- 
sion of  many  such  instructions,  however,  we 
find  the  word  "Given,"  and,  at  the  conclu- 
sion of  others,  "Given  as  modified,"  without 
specifying  what  the  instruction  given  was. 

The  error  of  the  court  in  charging  as  it  did 
upon  circumstantial  evidence  is  properly  pre- 
sented, and  upon  that  point  the  case  is  re- 
versed, and  a  new  trial  ordered.  Reversed 
and  remanded. 

PEMBERTON,  C.  J.,  and  DE  WITT,  J., 
concur. 


(16  Mont.  E82) 

BLAINE  et  al.  v.  BRISCOE  et  aL 

Appeal  of  HIGGINS. 

(Snpreme  Court  of  Montana.    Sept.  30,  1895.) 

JUDOMBNT  BT   DEFAULT — VACATING — CONTEMPT. 

1.  The  court  was  justified  in  refusing  to 
set  afside  a  default  where,  though  appellant  was 
not  served  with  summons,  her  son-in-law  and 
agent  employed  attorneys  to  appear  for  hor, 
and,  though  said  agent  made  affidavit  that  he 
employed  said  attorneys  without  her  consent, 
appellant,  on  appeal,  argued  that  the  demurrer 
interposed  by  the  other  defendants  should  have 
been  sustained,  and  it  did  not  appear  when  ap- 
pellant first  had  knowledge  of  such  a^)I)ea^ance 
or  default,  nor  that  on  discoveriiig  saiu  default 
she  immediately  moved  to  set  it  aside. 

2.  Code  Civ.  Proc.  1887,  §  584.  subd.  9,  pro- 
vides that  "any  other  unlawful  interference 
with  the  process  or  proceedings  of  a  court''  shall 
constitute  contempt.  Held,  that  the  unauthor- 
ized employment  of  counsel  to  appear  for  an- 
other may  constitute  contempt. 

Appeal  from  district  court,  Lewis  and  Clarke 
county;   H.  R.  Buck,  Judge. 

Action  by  Mary  Louise  Blaine,  administra- 
trix of  the  estate  of  Alice  M.  Blaine,  and  oth- 
ers, against  John  O.  Briscoe  and  others. 
Prom  a  judgment  overruling  a  demurrer  to 
the  complaint,  and  from  an  order  refusing  to 
vacate  that  Judgment,  W.  E.  Hlgglns.  as 
administrator  of  the  estate  of  Sarah  J.  Coyle, 
appeals.    Affirmed. 


This  is  an  appeal  from  a  Judgment  ren- 
dered upon  the  overruling  of  defendants'  de- 
murrer to  the  complaint,  and  also  an  appeal 
from  a  special  order  made  after  Judgment 
denying  the  motion  of  defendant  Sarah  J. 
Coyle  to  set  aside  the  Judgment  in  the  case. 
The  complaint  was  filed  October  10,  1803.  A 
demurrer  on  the  part  of  all  the  defendants 
was  filed  by  Messrs.  Word  &  Smith,  attor- 
neys at  law,  on  October  16,  1893.  The  de- 
murrer was  overruled  October  19,  1893.  On 
November  20th  the  default  of  John  O.  Brtscoe 
and  Sarah  J.  Coyle  was  entered.  On  the  23d 
of  November,  Judgment  was  entered  in  fovor 
of  plaintiffs,  and  against  the  defendants. 

W.  J.  Anson,  for  appellant  Toole  &  Wal- 
lace, for  respondents. 

DB  WITT,  J.  On  the  appeal  from  the 
Judgment,  the  only  matter  now  for  considera- 
tion is  whether  the  demurrer  to  tiiat  pleading 
was  properly  sustained.  Nothing  appears  to 
Indicate  that  there  was  any  defect  in  the 
complaint  by  reason  of  which  the  demurrer 
should  have  been  sustained.  The  Judgment 
must  therefore  be  affirmed. 

The  point  upon  which  the  defendant  Sarah 
J.  Coyle  or  her  administrator  now  relies  ia 
the  alleged  abuse  of  discretion  by  the  district 
court  in  denying  her  motion  to  set  aside  the 
default.  The  motion  was  made  upon  the 
ground  that  she  was  never  served  with  sum- 
mons, and  that  the  appearance  for  her  by 
Messrs.  Word  &  Smith,  attorneys  at  law. 
was  unauthorized.  It  Is  true  that  she  was 
not  served  with  summons.  But,  If  she  ap- 
peared by  counsel,  that  was  equivalent  to 
service  of  summons.  Code  Civ.  Proc.  1887, 
§  SO.  As  against  this  proposition,  Jlrs.  Coyle's 
counsel  contend  that  she  never  nuthorize<l 
Messrs.  Word  &  Smith  to  appear  for  her. 
The  facts,  as  they  appeared  upon  the  hearing 
of  the  motion,  were  as  follows:  John  O. 
Briscoe,  one  of  the  defendants,  was  the  son- 
in-law  of  the  defendant  Mrs.  Coyle.  Briscoe 
had  formerly  owned  the  real  estate  in  dis- 
pute, and  had  conveyed  the  same  to  his 
mother-in-law.  He  was  Mrs.  Coyle's  mana- 
ging agent  In  renting  and  caring  for  the  pro|)- 
erty.  Upon  the  service  of  summons  upon 
Briscoe,  he  retained  Messrs.  Word  &  Smith 
In  the  case.  Informing  them  that  he  had  au- 
thority to  employ  («unsei  to  appear  for  the 
defendant  Mrs.  Coyle.  Upon  this  Informa- 
tion and  request  from  Briscoe,  Mr.  Robert  B. 
Smith,  of  that  law  firm,  filed  a  demurrer  for 
all  the  defendants.  As  noted  in  the  state- 
ment of  the  case  above,  this  demurrer  being 
ovemile<l,  all  of  the  defendants  defaulted  for 
want  of  an  answer,  and  Judgment  was  en- 
tered. On  the  motion  to  open  the  default 
and  set  aside  the  Judgment,  Mrs.  Coyle  filed 
her  affidavit  in  which  she  stated  that  she  did 
not  know  Messrs.  Word  &  Smith,  and  that 
she  never  authorized  them  to  appear  for  hei. 
T,'ix)n  the  motion  there  was  also  filed  the  af- 
fidavit of  John  O.  Briscoe.  That  affidavit 
is  as  follows:  "State  of  Montana,  County  of 
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Lewis  ana  Clarke— m.:  J.  O.  Briscoe,  being 
duly  Bwom,  deposes  and  says  that  be  Is  the 
agent  of  Sarah  Coyle,  one  of  the  defendants 
in  the  above-entitled  action,  for  the  purpose 
of  renting  and  collecting  rents  of  the  property 
In  dispute  by  and  between  these  plaintiffs 
and  defendants  herein;  and  this  afSant  fur- 
ther deposes  and  says  that  he  voluntarily, 
and  wlthont  the  knowledge,  consent,  or  ap- 
proval ot  the  said  Sarah  Coyle  to  employ 
counsel  to  represent  her  In  the  said  cause, 
that  he  did  authorize  Messrs.  Smith  &  Word 
to  appear  and  represent  her  interest  in  this 
entitled  action.  J.  O.  Briscoe.  [Duly  veri- 
fied.]" There  were  a  great  many  other  affi- 
davits filed  on  the  motion,  which  do  not  seem 
to  ns  to  be  of  great  importance.  Upon  the 
showing  made,  the  district  court  refused  to 
open  the  default.  The  defendant  Mrs.  Coyle 
api)ealed.  Since  the  filing  of  the  record,  Mrs. 
Coyle  has  died.  W.  B.  Elggins,  her  adminis- 
trator, has  been  substituted  In  her  stead. 

Granting  and  denying  motions  to  open  de- 
faults are  matters  within  the  sound  discre- 
tion of  the  district  court  Upon  the  bare 
showing  made  by  the  affidavits,  it  might  ap- 
pear, perhaps,  that  there  was  ground  for  the 
district  court  to  set  aside  this  default,  and  al- 
low Mrs.  Coyle  to  file  an  answer.  But  there 
are  other  circumstances  in  this  case  which 
addressed  themselves  to  the  discretion  of  the 
district  court  It  is  significant  to  observe 
that  MiB.  Coyle,  in  the  district  court  and  in 
her  brief  In  this  court,  seeks  to  take  every 
advantage  which  might  accrue  to  her  by  vlr^ 
tne  of  the  filing  of  the  demurrer  by  Mr. 
Smith.  She  even  comes  here  and  argues 
that  the  demurrer  should  have  been  sustain- 
ed. She  puts  herself  in  the  Inconsistent  posi- 
tion of  seeking  the  benefit  of  Mr.  Smith's 
legal  services,  and  at  the  same  time  of  repu- 
diating his  authority  to  appear  for  her.  Again, 
it  is  to  be  noted  that  Mrs.  Coyle's  default 
was  entered  November  20th.  She  moved  to 
set  it  aside  on  January  3d.  She  studiously 
avoided  to  state  in  her  affidavit  when  she  ob- 
tained information  that  Mr.  Smith  had  ap- 
peared for  her,  or  that  her  default  was  en- 
tered. For  all  that  appears,  she  may  have 
been  fnlly  aware  of  the  appearance  of  these 
attorneys  from  the  very  day  when  they  filed 
their  demurrer,  which  was  October  16th. 
Her  omission  to  state  when  she  obtained  this 
information  is  extremely  significant  In 
moving  to  set  aside  a  default,  one  must  be 
promirt,  and  not  dilatory.  If  Mrs.  Coyle 
were  surprised  at  finding  this  Judgment  enter- 
ed against  her,  if  she  were  surprised  that 
Messrs.  Smith  &  Word  appeared  for  her,  she 
should,  in  fairness  to  the  district  court,  have 
stated  when  she  obtained  this  information. 
Her  silence  in  this  respect  leaves  her  open 
to  the  well-founded  suspicion  that  she  was 
playing  for  any  advantage  by  Mr.  Smith's  ap- 
pearance, and  for  a  repudiation  of  such  ap- 


pearance when  It  suited  ber  convenience. 
Furthermore,  we  have  the  fact  of  Mrs.  Coyle 
being  a  family  connection  of  defendant  Bris- 
coe, and  the  further  statement  of  some  of  the 
affidavits  that  it  was  understood  that,  when 
Mrs.  Coyle  was  In  this  state,  she  resided  in 
the  family  of  said  Briscoe.  Under  all  of 
these  'circumstances,  and  owing  to  the  fur- 
ther fact  that.  If  any  injustice  bad  been  done 
Mrs.  Coyle,  she  has  a  remedy  in  an  action  in 
equity,  we  are  of  opinion  that  the  district 
court  did  not  abuse  its  discretion  in  declining 
to  open  the  default  The  Judgment  and  the 
order  are  afl!lrmed. 

In  remitting  this  case  to  the  district  court, 
we  call  the  attention  of  the  district  Judge  to 
the  remarkable  affidavit  of  J.  O.  Briscoe^ 
which  has  been  quoted  in  this  opinion  above. 
It  is  provided  in  section  584  of  the  Code  of 
OlvU  Procedure  (iSST)  as  follows:  "The  fol- 
lowing acts  or  omissions,  in  respect  to  a  court 
of  Justice^  or  proceedings  therein,  are  con* 
tempts  of  the  authority  of  the  court:  •  •  • 
Ninth.  Any  other  unlawful  interference  with 
the  process  or  proceedings  of  a  court  *  •  •" 
Whether  the  conduct  of  Briscoe,  as  disclosed 
by  the  record,  is  a  contempt,  is  a  question 
which  has  not  been  Investigated  or  argued 
before  us.  It  would  seem  that  such  conduct 
was  an  unlawful  interference  with  the  pro- 
ceedings of  the  district  court  Briscoe  em- 
ployed Mr.  Smith  to  appear  for  Mrs.  Coyle. 
This  is  not  denied.  Then  he  boldly  states 
that  he  did  this  voluntarily,  and  without  the 
knowledge,  consent,  or  approval  of  Mrs.  Coyle. 
The  district  court  Is  advised  to  institute  prop- 
er proceedings  for  the  determination  of 
whether  said  Briscoe  was  guilty  of  contempt 
of  court,  and,  upon  such  inquiry,  to  deal  with 
him  as  seems  proper  and  Just  under  the  law 
and  the  facts.  Remittitur  forthwith.  The 
Judgment  Is  affirmed. 


PBMBERTON,  a  J., 
cur. 


and  HUNT,  J,, 


07  Hont.  BS) 
STATE  V.  SIMMS. 
(Snpreme  Court  of  Montana.     Oct.  14,  1895.) 

Appeal  from  district  court.  Cascade  comity; 
O.  H.  Benton.  Judge. 

Samnel  Simms  was  convicted  of  grand  laiv 
ceny,  and  appeals.     Affirmed. 

J.  A.  Hoffman,  for  appellant     H.  J.  Hasltell, 

for  the  State. 

PER  CURIAM.  The  defendant  was  con- 
victed in  the  district  court  of  the  crime  of  grand 
larceny.  Ttus  is  an  appeal  from  the  judgment 
There  was  no  motion  in  arrest  of  judgment  in 
the  court  below.  No  errors  in  the  judgment 
have  been  called  to  our  attention,  and  we  have 
discovered  none.  The  information  la  sufficient 
to  support  the  judgment.  The  appeal  is  abso- 
lutely without  merit  The  Judgment  is  a£> 
firmed. 
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STATE  ex  rol.  AACHEN  &  M.  FIRE  INS. 

CO.  V.  ROTWITT,  Secretary  of  State. 
(Sapreme  Court  of  Montana.     Oct.  14,  1885.) 

FORKIGN  CORPOBATIONS — CONDITIONS    PRECEDENT 

TO  DoiNS  Business  —  Constroction  of  St*t- 

,     UTBS  —  FOKBION  FlBE-ISBDRANCE    COMPANIES  — 

I  Filing  Copt  of  Charter  —  Statutory.  Pbo- 
▼isioNs— Implied  Repbai^— General  and  Spe- 
cial Acts. 

1.  Comp.  St.  1887,  c  24,  proyided  that  aU 
foreisn  coroorations  should  file  with  the  secre- 
tary of  the  territory  a  copy  of  the  charter  or  cer- 
tificate of  incorporation,  and  a  statement  of  the 
finances  of  the  company,  and  a  designation  of 
attorney  for  seryice  of  process.  Act  March  8, 
1893.  expressly  repealed  Comp.  St  1S87,  c.  24, 
and  provided  that  a  foreign  corporation  could 
do  business  after  filing  with  the  secretary  of 
state  a  certified  designation  of  an  agent  for 
seryice  of  process  in  the  state.  Ciy.  Code, 
1895,  §S  109>-1033.  re-enacted  provisions  simi- 
lar to  Comp.  St.  1887,  c.  24,  but  in  different 
phraseology,  with  different  provisions  as  to  pen- 
alties and  reports  of  finances.  Pol.  Code,  1895, 
f  5186,  passed  after  the  enactment  of  Civ.  Code 
1895,  H  1030-1033.  expressly  declares  that  Act 
March  8,  1893,  shall  be  in  fuU  force.  Bdd, 
that  Civ  Code  1895,  §  1030,  requiring  a  foreign 
corporation  to  file  with  the  secretary  of  state 
a  copy  of  its  charter,  and  section  1033  a  semi- 
annaal  report,  were  new  and  original  enact- 
ments, and  therefore  not  affected  by  the  re- 
enactment  in  Pol.  Code  1895,  g  5186,  of  the  re- 
pealing clause  of  Act  March  8,  1893. 

2.  Where  two  acts  relating  to  the  same 
subject-matter  are  passed  at  the  same  session 
of  the  le^slature,  there  is  a  strong  presumption 
against  implied  repeal,  and  both  acts  will  be 
given  effect  as  far  as  compatible. 

3.  Civ.  Code  1895,  g  1030,  requires  a  for- 
eign corporation  to  file  a  copy  of  its  charter  with 
the  secretary  of  state;  and  section  1034  pro- 
vides that  the  act  shall  be  applicable  to  foreign 
life  insurance  companies  not  conducted  on  the 
assessment  plan.  Bdd,  that,  since  such  insur- 
ance companies  are  not  regulated  by  any  other 
statutes,  their  mention  operates  as  an  exclu- 
sion of  all  other  foreign  corporations  which  are 
specially  regulated  by  other  statutes. 

4.  The  conditions  precedent  to  .the  doing  of 
business  by  foreign  fire  insurance  companies 
being  regulated  by  Civ.  Code,  tit.  4,  c.  1,  i  650 
et  seq.,  providing,  among  other  things,  that  they 
shall  file  a  copy  of  their  charter  with  the  state 
auditor,  such  companies  are  not  affected  by  Civ. 
Code,  (  1030,  relating  to  foreign  corporations 
generally,  and  requiring  them  to  file  such  char- 
ter with  the  secretary  of  state. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  N.  Blake,  Judge. 

Petition  by  the  Aachen  &  Munich  Fire  In- 
surance Company  for  a  writ  of  mandamus 
to  Louis  Rotwitt,  secretary  of  state,  to  com- 
pel respondent  to  file  a  copy  of  petitioner's 
charter.  From  a  Judgment  quashing  the 
writ,  with  costs,  petitioner  appeals.  Revers- 
ed. 

Relator  avem  that  It  Is  a  foreign  fire  insur- 
ance corporation,  with  its  principal  place  of 
busliicss  in  Aix-ln-Chapelle,  Qermany ;  that,  de- 
siring to  do  business  In  Montana,  and  to  avail 
itself  of  the  rights  conferred  upon  foreign  cor- 
porations by  sections  669  aud  670,  tit.  4,  c.  1, 
ClT.  Code  Mont.,  It  duly  filed  In  the  oflftce  of 
the  state  auditor  a  written  appointment  of  an 
agent  wltbln  the  state  to  receive  service  of 
process  on  behalf  of  said  company,  with  ac- 
ceptance of  such  appointment  by  such  agent. 


also  a  certified  copy  of  the  charter  and  ar- 
ticles of  Incorxwratlon  of  said  company,  and 
a  statement  giving  the  name  of  said  com- 
pany, the  place  where  located,  the  amount  of 
its  capital  stock,  the  deposit  of  money  for  the 
benefit  or  security  of  the  assured,  and  a  copy 
of  the  last  annual  report  of  said  company, 
and  in  all  respects  complied  with  the  provi- 
sions of  said  statute,  and  paid  the  state  au- 
ditor the  sum  of  $81,  the  amount  of  his  feea 
and  proper  charges;  that  thereupon  the  state 
auditor  duly  Issued  to  said  company  a  license 
and  certificate  of  authority  to  do  its  insur- 
ance business  within  the  state  of  Montana; 
that  thereafter,  on  July  30,  1895,  the  said 
company  presented  to  the  secretary  of  state 
a  certified  copy  of  its  charter  and  articles  of 
incorporation,  with  the  appointment  of  an 
agent  for  tills  state,  and  requested  said  re- 
spondent, the  secretary,  to  file  and  record 
said  papers  in  said  office,  and  tendered  to 
said  respondent  $5,  his  legal  fee  for  servlcea 
in  and  about  the  premises;  that  the  said  sec- 
retary refused  to  receive  and  file  the  said 
certified  copy  of  said  company's  charter  or 
artldes  of  incorporation,  or  the  designation 
of  said  company's  authorized  agent,  and  re- 
fused the  tendered  fee;  that  said  refusal  was 
in  violation  of  the  duties  of  the  secretary  of 
state;  that  deponent  has  no  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
of  law  in  the  premises,  and  therefore  prays 
for  an  alternative  writ  of  mandate  command- 
ing the  secretary  of  state  to  receive  and  file 
the  papers  of  said  company,  or  show  cause 
why  be  has  not  done  so.  An  altemative 
writ  was  issued  by  the  district  court  The 
respondent,  the  secretary  of  state,  through 
his  counsel,  the  attorney  general,  moved  to 
quash  the  petition,  upon  the  ground  that  It 
did  not  state  facts  sufficient  to  warrant  the 
relief  prayed  for.  The  court  sustained  the 
motion  to  quash,  and  rendered  Judgment  in 
favor  of  respondent  for  costs.  The  relator 
appeals  from  the  Judgment 

H.  G.  &  S.  H.  Mclntire,  for  appellant  H. 
J.  Haskell,  for  respondent 

HUNT,  J.  (after  staUng  the  facts).  Tlie 
legislature  of  1895,  in  fixing  the  official  fees 
of  the  secretary  of  state,  provided,  by  subdi- 
visions 3,  4,  and  10,  i  410,  Pol.  Code,  that 
"for  receiving  and  filing  each  certificate  at 
incorporation  he  shall  charge  and  collect  the 
sum  of  fifty  cents  on  eacb  one  thousand  d<^ 
lars  of  the  capital  stock  of  any  company  or 
corporation:  •  •  •  provided,  tliat  no  addi- 
tional fee  shall  be  diarged  for  filing  and  re- 
cording articles  of  Incorporation;  •  •  •  toe 
issuing  each  certificate  of  Incorporation,  three 
dollars;  for  filing  and  recording  notice  of  ap- 
pointment of  agent,  five  dollars." 

The  contention  of  the  relator  Is  that  there 
is  no  existing  law  requiring  a  foreign  fire  In- 
surance corporation  to  file  a  copy  of  its  char- 
ter or  articles  of  incorporation  in  the  office 
of  the  secretary  of  state.  It  is  conceded  by 
the  petition  ot  relator  that  it  is  necessary 
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Cor  it  to  file  with  the  secretary  (reepondent> 
8  written  deBignatlon  of  an  agent  to  receive 
service  of  process  on  its  belialf ,  but  It  Insists 
that  when  this  written  designation  is  ten- 
dered to  the  secretary,  with  the  fee  for  filing 
and  recording  the  same,  nothing  more  is  re- 
quired of  relator  as  a.  condition  precedent  to 
Its  right  to  do  business  in  the  state,  and  that 
the  state  cannot  exact  the  sum  of  50  cents 
upon  each  $1,000  of  the  company's  capital 
stock.  The  state,  on  the  other  hand,  insists 
that  the  relator  must  file  with  the  respond- 
ent a  certified  copy  of  Its  articles  of  incor- 
poration, in  addition  to  Its  designation  of  an 
agent  to  receive  process,  and  must  pay  the 
fees  prescribed  by  section  410  of  the  Political 
Code,  referred  to,  before  It  can  do  business 
within  Montana.  To  decide  the  question,  we 
must  closely  Inquire  Into  the  various  statutes 
of  the  state  and  territory,  imposing  certain 
conditions  upon  foreign  corporations. 

By  the  act  of  the  legislative  assembly  "con- 
cerning fire  Insurance  companiesand  agents," 
approved  February  21,  1870  (Sess  Laws  1879, 
p.  54),  It  was  made  unlawful  for  any  foreign 
fire  insurance  company  to  do  business  in 
Montana  unless  possessed  of  an  actual  cap- 
ital of  $200,000;  and  any  such  company  de- 
siring to  do  business  In  Montana  was  obliged 
to  appoint  an  agent  upon  whom  process  could 
be  served,  and  to  file  the  authority  of  such 
agent  with  the  auditw  of  the  territory.  This 
act  also  required  a  foreign  fire  insurance 
company  to  file  a  certified  copy  of  Its  act  of 
incorporation  or  charter,  with  a  statement 
showing  the  amount  of  capital  stock,  assets, 
liabilities,  etc.,  with  the  auditor  of  the  terri- 
tory. It  was  made  unlawful  for  any  such 
company  to  do  any  business  until  It  bad  first 
IHTocured  a  certificate  from  the  auditor  stat- 
ing that  the  company  had  compiled  with  the 
provisions  of  the  act.  This  act  also  appears 
in  Rev.  St  1879,  p.  559,  c.  31.  By  an  act  ap- 
proved February  14,  1881  (Laws  1881,  p.  52), 
concerning  insurance  companies  and  agents, 
the  provisions  of  the  act  of  February  21, 
1879,  were  extended  to  life  as  well  as  fire  lo- 
sorance  companies.  By  an  act  "regulating 
insurance  companies,"  approved  March  8, 
1883  (Laws  1883,  p.  67),  the  formation  of  In- 
surance companies  wltitln  the  territory  was 
regulated;  and,  among  other  things,  it  was 
provided,  by  sections  23-26  of  said  act  that 
foreign  fire  Insurance  companies  should  file 
a  designation  of  an  attorney  to  acknowledge 
aervice  of  process  for  such  company  in  Mon- 
tana, and  also  a  certified  copy  of  their  char- 
ter or  deed  of  settlement  etc.,  with  the  au- 
^tor.  The  provisions  of  the  law  of  1883  are 
fonnd,  in  substance,  in  sections  586-589,  pp. 
777-779,  dlv.  6,  Gen.  Laws  (Comp.  St  1887). 
By  an  apt  concerning  foreign  corporations, 
approved  July  22,  1879,  to  be  found  also  in 
chapter  24,  p.  720,  Comp.  St  1887,  all  foreign 
corporations  were  required  to  file  in  the  of- 
fice of  the  secretary  of  the  territory,  and  in 
the  office  of  the  county  recorder  of  the  coun- 
ty wherein  they  intended  to  carry  on  busi- 


ness, a  duly-authenticated  copy  of  their  diar- 
ter  or  certificate  of  incorporation,  together 
with  a  statement  of  the  financial  atfalrs  of 
such  corporation,  and  a  designated  attorney 
or  person  upon  whom  service  of  process  could 
be  had.  By  an  act  approved  March  2,  1893 
(Laws  1893,  p.  103),  entitled  "An  act  to 
amend  section  586  of  the  fifth  division,  Com- 
piled Statutes  of  Montana"  (which  was  real- 
ly taken  from  part  of  the  act  of  1883),  the 
legislature  amended  section  586,  in  particu- 
lars, however,  not  material  to  the  question 
under  investigation.  Thereafter,  on  March 
8,  1893  (lAws  1893,  p.  91),  by  an  act  to  pro- 
vide the  conditions  "upon  which  foreign  cor- 
porations may  do  business  in  this  state,"  it 
was  provided  that,  before  any  foreign  cor- 
poration could  begin  to  carry  on  business  in 
"Montana,  It  should,  by  its  certificate,  under 
the  hand  of  its  president  and  the  seal  of  such 
company,  file  In  the  office  of  the  secretary  of 
state  a  designation  of  an  agent  upon  whom 
service  of  process  might  be  made. 

It  is  important  at  this  point  of  the  inves- 
tigation to  note  that  in  this  last  act  of 
March  8,  1893,  there  is  an  express  repeal  of 
chapter  24,  p.  720,  Comp.  St  Mont  1887. 
The  noticeable  differences  between  the  new 
law  of  1893  and  the  repealed  chapter  24, 
were  these:  In  the  old  act  there  was  a 
requirement  that  a  foreign  corporation 
should,  before  doing  business  wUhln  the 
state,  file  in  the  office  of  the  secretary  of 
state,  and  in  the  office  of  the  county  clerk  of 
the  county  wherein  it  Intended  to  carry  on 
business,  a  duly-authenticated  copy  of  its 
charter  or  certificate  of  Incorporation,  and  a 
statement  of  its  financial  matters  in  detail. 
All  these  provisions  were  entirely  omitted  In 
the  new  law,  which  swept  away  the  whole 
of  chapter  24.  The  new  law  simply  pro- 
vided that  foreign  corporations  should,  be- 
fore commencing  business,  file  with  the  sec- 
retary of  state  a  certificate  designating  an 
agent  upon  whom  service  of  summons  and 
other  process  could  be  made,  and  stating  the 
principal  place  of  business  of  such  corpora- 
tion in  Montana.  The  penalties  for  omitting 
to  file  the  certificate  or  certificates  required 
were  also  different  under  the  two  laws.  But 
it  is  beyond  dispute  that  from  1893  up  to 
the  time  of  the  adoption  of  the  Codes  there 
were  no  requirements  of  foreign  corporations 
as  conditions  precedent  to  their  right  to  do 
bnsiness  in  the  state,  except  those  embodied 
in  the  law  of  1803.  Advancing  to  later  legis- 
lation, we  must  ascertain  the  condition  of 
the  law  as  affected  by  the  new  Codes  of 
1895.  The  Civil  Code  was 'duly  approved 
February  19,  1895.  It  was  acted  upon  by  the 
legislature  as  it  had  been  reported  by  the 
Code  commission  in  1892.  Doubtless,  it  was 
thought  more  convenient  to  pass  the  Codes 
as  reported,  and  thereafter  to  legflslate  with 
relation  to  the  Codes  as  adopted.  Exam- 
ining the  Civil  Code,  we  at  once  find  that 
statutes  similar,  but  by  no  means  identical, 
with  the  provisions  of  chapter  2i,  of  the 
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Compiled  Statutes  of  1887,  were  adopted  as 
a  part  of  the  new  Civil  Code  of  the  state, 
under  title  11,  "Foreign  Corporations."  See 
sections  615-618,  p.  115,  of  the  Civil  Code  re- 
ported by  the  Code  commission. 

A  prlftclple  of  construction  Is  here  proper- 
/y  invoked.  The  legislature  are  presumed  to 
cave  passed  the  Code,  and  this  title  11  as 
part  of  it,  with  deliberation,  and  with 
Iknowledge  of  the  law  which  existed  at  the 
time  of  the  passage  of  this  Code,  to  wit,  the 
act  of  March  8,  1893,  and  which  had  express- 
ly repealed  cliapter  24  as  it  stood  in  the 
Complied  Statutes  of  1887.  They  were  not 
bound,  however,  to  approve  of  the  action 
of  the  legislature  of  1893  In  repealing  chap- 
ter 24  of  the  Laws  of  1887;  and  the  pre- 
sumption is  that,  In  the  new  sections  adopt- 
ed, they  Intended  to  impose  obligations  up- 
on foreign  corporations  seeking  to  do  busi- 
ness in  the  state,  similar  In  most  respects  to 
those  required  before  the  law  of  1893  took 
eltect,  and  they  did  so  to  a  great  extent. 
Civ.  Code,  §§  1030-1033,  Inclusive.  On 
March  13,  1895,  the  same  legislature  which 
had  passed  the  Civil  Code  expressly  de- 
clared that  "An  act  to  provide  the  conditions 
upon  which  foreign  corporations  may  do 
business  In  this  state,"  approved  March  8, 
1893,  should  be  in  full  force  and  effect  Pol. 
Code  1895,  §  5186.  Part  of  this  act,  as 
hereinbefore  stated,  contained  an  express  re- 
l>eal  of  chapter  24  of  the  Compiled  Stat- 
utes of  1887;  that  is,  a  repeal  of  a  law 
with  provisions  quite,  but  not  wholly,  simi- 
lar to  those  concerning  foreign  corporations 
which  had  Just  been  adopted  by  the  legis- 
lature in  the  Civil  Code  as  sections  615  to 
CIS.  But  tills  declaration  that  the  act  of 
1893  should  be  in  full  force  and  effect  did 
not  affect  sections  615  to  618,  just  thereto- 
fore adopted  in  the  Civil  Code,  because  these 
sections  were  new  and  different  enactments 
of  the  legislature;  and  a  reiteration  by  the 
legislature  of  1893  of  the  clause  of  the  law 
of  1893,  repealing  chapter  24  of  the  Laws 
of  1887  (if  such  reiteration  was  intended), 
could  have  no  effect  upon  any  sections  or 
chapters  other  than  chapter  24  of  the  Laws 
of  1887,  speclflcally  enumerated,-  while  as  to 
that  chapter  it  was  useless,  because  it  had 
already  been  repealed  two  years  before. .  To 
confirm  our  view  that  title  11  of  the  Codes 
as  adopted  (sections  1030-1033,  Civ.  Code 
1893)  was  a  new  enactment,  and  was  under- 
stood to  be  snch,  we  find  that  the  phraseol- 
ogy, and  in  part  the  substance,  of  the  sec- 
tions of  the  two  laws,  differ.  The.  penalty 
clauses  and  the  periods  fixed  for  reports  are 
not  the  same.  Besides,  about  a  month  after 
the  Civil  Code  was  adopted,  the  legislature 
passed  an  act  entitled  "An  act  to  amend 
title  11  of  part  4  of  the  first  division  of  the 
Civil  Code  of  Montana,  entitled  'Foreign 
Corporations.' "  This  law  was  approved 
March  19,  1893.  It  added  two  sections  to 
title  11,  pt.  4.  div.  1,  Civ.  Code,  exactly  as 
such  Code  had  been  reported  by  the  Code 


•commission  in  1892,  and  as  it  had  been 
adopted  in  1895.  These  amendments  were 
germane  to'  the  title,  nud  were  regularly 
numbered  019  and  620.  The  legislature  thus 
preserved  the  title  of  the  chapter  and  the 
correct  numerical  sequence  of  the  sections  of 
the  adopted  Code  relating  to  the  subject  of 
foreign  corporations.  These  amendments 
were  as  follows: 

"Sec.  619.  Any  foreign  corporation  that  has 
heretofore  engaged  in  business,  performed 
acts  or  made  contracts  In  this  state,  may, 
within  ninety  days  from  the  date  this  act 
goes  into  effect,  CMnply  with  the  provisions 
hereof,  and  thereupon  all'  its  acts  and  con- 
tracts done  and  made  before  this  act  goes  into 
effect  shall  be  valid  and  enforceable,  any 
statutes  of  this  state  heretofore  enacted  to 
the  contrary  notwithstanding. 

"Sec.  620.  Foreign  life  insurance  compa- 
nies, not  on  the  assessment  plan,  are  hereby 
declared  to  be  embraced  ivithin  the  provl- 
slons  of  this  act." 

Section  619  is  now  section  1034,  and  sec- 
tion 620  section  1035,  of  the  Civil  Code  (1895). 
The- renumbering  was  done  by  the  codifier 
la  his.  arrangement  of  the  various  provisions 
of  the  Codes. 

We  conclude,  therefore,  that  the  legislature 
enacted  both  laws,— the  one,  title  11,  as  adopt- 
ed, by  way  of  new  enactment;  the  other,  by 
express  retention  of  the  act  of  March  8,  1893. 
As  before  stated,  we  regard  the  repealing 
clause  In  the  1893  act  as  ineffective  against 
the  new  legislation  of  1895.  Both  laws  must 
therefore  be  upheld  if,  by  fair  and  reason- 
able interpretation,  they  may  be  made  to 
operate  in  harmony  and  without  absurdity. 
Snth.  St  Const  %  152.  There  is  a  presump- 
tion that  the  legislature  did  not  intend  to  in- 
terfere with  or  abrogate  any  former  law  re- 
lating to  the  same  matter,  unless  the  repug- 
nancy between  the  two  is  irreconcilable.  "In 
an  endeavor  to  harmonize  statutes  seeminc- 
ly  incompatible,  to  avoid  repeal  by  implica- 
tion, a  court  will- reject  absurdity  as  not 
enacted,  and  accept  with  favorable  consid- 
eration what  Is  reasonable  and  convenient" 
Id.  It  is  also  a  rule  of  constriictlon  that, 
where  two  acts  were  passed  at  the  same 
session  of  the  legislature,  effect  should  be 
given  to  each,  if  possible.  In  such  a  case 
the  presumption  is  strong  against  implied 
repeal.  Railroad  Co.  v.  Ford,  63  Tex.  3&1: 
Smith  V.  People,  47  N.  Y.  330;  Suth.  St 
Const  §  153. 

Tested  by  these  rules  of  statutory  construc- 
tion, all  that  portion  of  section  1030  which 
requires  foreign  corporations  to  file  in  the 
office  of  the  secretary  of  state  a  duly -authen- 
ticated copy  of  their  charter  or  articles  of  in- 
corporation, and  also  a  statement,  verified  as 
required  by  said  section,  showing  the  various 
matters  embraced  within  the  six  enumerated 
subdivisions  of  said  section  1030,  must  be 
sustained.  The  latter  portion  of  said  sec- 
tion 1030.  providing  that  a  foreign  corpora- 
tion shall  also  file  its  consent  to  be  sued  in 
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the  courts  of  this  state,  aud  a  certificate  that 
service  of  process  may  be  made  upon  such 
person.  Is,  we  thluk,  repealed  by  the  act  of 
March  8,  1893  (section  1032,  Civ.  Code),  which 
covers  the  whole  subject  of  the  designation 
of  an  agent  to  receive  process.  Section  1031 
of  the  Code,  requiring  the  consent  of  the  per- 
son designated  to  act  as  agent,  Is  not  in- 
cluded in  any  portion  of  the  law  of  1803, 
and  seems  not  to  be  repugnant  to  any  of  the 
provisions  of  said  law.  Certainly,  so  far  as 
it  Is  in  the  nature  of  a  rule  of  evidence.  It 
must  be  given  effect  Section  1033  of  the 
ClvU  Code,  which  provides  for  a  semiannual 
report  of  the  affairs  of  foreign  corporations, 
is  not  embraced  at  all  in  the  act  of  1893,  and 
must  also  be  sustained  as  a  new  enactment  of 
1805.  SecUon  1032  of  the  Civil  Code,  im- 
posing a  penalty  upon  foreign  corporations 
for  omitting  to  file  the  documents  required 
to  be  filed.  Is  clearly  repugnant  to  section 
1037,  or  section  2  of  the  act  of  March  8.  1803, 
so  far  as  it  Imposes  a  penalty  for  falling  to 
file  the  certificate  of  designation  of  an  agent 
upon  whom  process  may  be  served,  and  for 
omitting  to  state  the  principal  place  of  busi- 
ness of  such  corporation  in  the  state.  Un- 
der general  rules,  all  those  portions  of  sec- 
tion 1032  prescribing  penalties  which  are  in- 
consistent with  section  1036  are  therefore  re- 
pealed. Pol.  Code,  §  5165;  Suth.  St.  Const. 
8  160. 

Having  determined  that  foreign  corpora- 
tions, unless  otherwise  specially  controlled, 
must  file  duly-authenticated  copies  of  their 
charters  or  articles  of  incorporation  in  the  of- 
fice of  the  secretary  of  state,  and  in  other  re- 
spects comply  with  title  11,  Civ.  Code  1805, 
it  would  be  proper.  In  the  present  case,  to  de- 
cide the  further  question  whether  the  secre- 
tai-y  may  exact  the  fees  provided  for  in  sec- 
tion 410,  Pol.  Code,  were  it  not  for  our  opin- 
ion that  foreign  fire  insurance  corporatlcms 
are  not  included  within  the  general  law  re- 
quiring foreign  corporations  to  file  copies  of 
their  articles  with  the  secretary  of  state. 

At  the  time  of  the  adoption  of  the  Civil 
Code,  and  as  part  of  it,  we  find,  in  chapter 
1,  tit.  4,  i  650  et  seq.,  a  distinct  system  with 
relation  to  stock  apd  mutual  insurance  com- 
panies. This  system  ext^ids  to  associations 
to  be  formed  in  the  state,  and  to  foreign  in- 
surance companies  as  well.  By  sections  669 
and  670,  in  order  for  any  foreign  fire  insur- 
ance company  to  transact  any  business  of  In- 
surance in  Montana,  It  must  be  possessed  of 
$200,000  of  paid-up  capital;  it  must  appoint 
an  attorney  In  each  county  In  which  agen- 
cies are  established,  and  shall  file  with  the 
state  auditor  a  written  instrument  authoriz- 
ing such  attorney  to  acknowledge  service  of 
process,  and  also  a  certified  copy  of  their 
cliarter  or  articles  of  incorporation,  together 
with  a  statement,  imder  the  oath  of  the  pres- 
ident or  vice  president  and  the  secretary  stat- 
ing the  name  of  the  company,  and  the  place 
where  located,  the  amount  of  its  capital 
stock,  with  an  exhaustive  detailed  statement 


of  the  stock  and  Items,  as  required  from 
companies  organized  under  certain  other 
laws  of  the  state.  It  Is  further  provided  that 
such  statement  shall  show  to  the  full  satis- 
faction of  the  state  auditor  that  the  com- 
pany, if  organized  without  the  United  States, 
has  deposited  in  some  one  of  the  United 
States  or  territories  not  less  than  $100,000  for 
the  special  benefit  of  the  assured,  and  shall 
file  a  copy  of  the  last  annual  report  It  is 
declared  to  be  unlawful  for  any  person  to  act 
for  any  Insurance  company  referred  to  in  the 
chapter  in  transacting  business  of  insurance 
in  this  state  without  procuring  from  the 
state  auditor  a  certificate  of  authwity  that 
such  comi>any  has  complied  with  the  require- 
ments of  said  chapter.  Statements  and  evi- 
dences of  investments  required  of  foreign 
companies  must  be  renewed  annually.  If  the 
auditor  is  satisfied  that  the  capital  securities 
and  Investments  remain  secure,  he  shall  fur- 
nish a  renewal  of  the  certificate.  The  audi- 
tor, whenever  he  deems  it  expedient,  may 
examine  the  afifairs  and  ccmdition  of  any  for- 
eign Insurance  company  doing  business  In 
the  state,  and  must  if  It  appears  that  the 
affairs  of  any  such  company  are  in  an  un- 
sound condition,  revoke  the  certificate  grant- 
ed in  its  behalf,  and  must  publish  the  notice 
of  revocation  thereof;  and  the  agents  of  the 
company  are  required,  after  notice  of  such 
revocation,  to  discontinue  the  issuing  of  pol- 
icies. By  section  678,  the  auditor's  certifi- 
cate that  such  a  foreign  insurance  company 
has  in  all  respects  complied  with  the  insur- 
ance laws  must  be  published  annually. 

We  are  clearly  of  opinion  that  the  law.-* 
relating  especially  to  fire  insurance  companies 
contemplate  that  the  state  auditor  Is  the  offi- 
cial with  whom  must  be  filed  certified  copies 
of  their  charter,  or  articles  and  other  docu- 
ments required  of  them  by  the  various  sec- 
tions of  the  insurance  statutes,  and  that  it 
was  not  the  intention  pf  the  legislature  to 
include  foreign  fire  Insurance  companies  In 
those  statutes  generally  applicable  to  foreign 
corporations,  and  which  require  them  to  file 
certified  copies  of  their  articles  of  incorpora- 
tion with  the  secretary  of  state.  Obviously, 
such  was  the  legislative  intent,  for,  by  section 
1035  (one  of  the  amendments  of  1895),  for- 
eign life  insurance  companies,  not  on  the  as- 
sessment plan,  which  appear  not  to  be,  espe- 
cially, strictly  regulated  by  special  laws,  were 
declared  to  be  embraced  within  the  provi- 
sions of  the  act  under  the  title  of  "Foreign 
Corporations."  The  expression  that  this  one 
class  of  foreign  Insurance  companies  should 
be  included  in  the  law  strengthens  the  opin- 
ion that  other  foreign  companies,  if  regulated 
by  law,  were  to  be  excluded  from  the  opera- 
tion of  the  general  law  concerning  corpora- 
tions. Marine  Ins.  Co.  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.,  41  Fed.  643.  The  case  at  bar  Is 
very  like  ttiat  of  St  Louts,  I.  M.  &  S.  Ry. 
Co.  T.  Colnmerclal  Union  Ins.  Co.,  139  U.  S. 
223, 11  Sup.  Ct  554,  where  the  supreme  court 
held  that  where  it  was  the  settled  policy  of 
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tbe  state  for  tnanrance  companies  to  make  ra- 
taniR,  and  receive  certlflcates  of  authority 
from  the  auditor,  they  could  not  reasonably 
be  held  to  be  Kovemed  by  the  act  concerning 
tweign  norporatlons  g^i^ally,  which  required 
a  certificate  to  be  filed  with  the  secretary  of 
state  designating  an  agent  npon  whom  serr- 
ice  might  be  made,  and  stating  tbe  principal 
place  of  business  of  the  cori)oratlon  within 
the  state.  Upon  this  authority,  the  relator 
should  not  be  held  to  the  necessity  of  filing 
its  articles  of  incorporation  with  the  reqpond- 
«nt  (secretary).  Nor  is  it  necessary  under 
the  general  law  of  1893,  codified  as  section 
1036,  ClT.  Code,  for  relator  to  file  a  certificate 
designating  an  agent  to  receive  process,  and 
a  principal  place  of  business  in  the  state,  un- 
less possibly  such  a  necessity  exists  by  rea- 
son of  the  date  of  the  approval  of  the  act 
expressly  declaring  the  act  of  1888  In  force 
being  subsequent  to  the  date  of  the  adoption 
of  the  Civil  Code.  See  PoL  Code,  S  5186; 
Outsell  y.  Pennie  (CaL)  30  Pac  836;  Mur- 
(ree,  Foreign  Corp.  |  198.  A  final  decision 
upon  this  point  la  reserved,  inasmuch  as  the 
relator  has  tendered  snch  a  certificate,  to- 
gether with  the  legal  fee  for  filing  and  record- 
ing the  same,  to  the  secretory,  and  asks  for  a 
writ  to  compel  the  respondent  to  file  and  re- 
cord tbe  same. 

As  the  altematlTe  writ  issued  was  quashed 
on  respondent's  motion,  we  see  no  objection 
to  remanding  the  case^  with  permission  to 
relator  to  amend  to  conform  to  the  views 
of  this  opinion.  State  ▼.  Baggott,  86  Mo.  63, 
8  8.  W.  737;  State  v.  City  of  MUwaukee,  22 
Wis.  380;  Brown  v.  Rahway,  61  N.  J.  Iaw, 
279,  17  AtL  122;  High,  Bxtr.  Bern.  |  R78. 
The  judgment  of  the  district  court  la  there- 
fore reversed,  and  the  proceeding  is  remand- 
ed, with  directions  to  permit  the  relator  to 
amend  his  petition  by  limiting  the  avermente 
and  prayer  of  the  same  to  an  application  for 
a  writ  of  mandate  tq  compel  the  secretory  of 
stote,  npon  payment  of  a  fee  of  five  dollars, 
to  file  and  record  the  relator's  certificate,  un- 
der the  hand  of  ito  president  and  seal  of  such 
company,  designating  an  agent,  who  shall  be 
a  citizen  of  the  state,  upon  whom  service  of 
summons  and  other  process  may  be  made, 
and  also  stating  the  principal  place  ot  busi- 
ness of  such  corporation  In  this  state;  and, 
when  such  petition  la  so  amended,  let  a  per- 
emptory writ  issue  from  the  district  court  ac- 
cordingly.   Reversed  and  remanded. 


PEMBSRTOM.  0.  J., 
concur. 


and  DB  WITT,  J., 


OM  Cal.  197) 

BANK  OF  UKIAH  v.  GIBSON  at  aL    (No. 

16,662.) 

^Supreme  Conrt  of  CaUfomia.    Sept  26,  1896.) 

CmUmL  MOXTOASSg — Tauditt— Boma  Fios 

PUBCIABSB. 

1.  A  chattel  mortgase  of  property  other 
than  that  which  Civ.  Code,  f  29o5,  provides 
may  be  mortgaged,  is  nevertheleBs  valid  as 
agunat  the  mortgagor,  or  a  purchaser  from  hbn 


wltii  notice  of  the  mor^ge,  diongfa  there  was 
no  delivery  of  the  mortgaged  property. 

2.  Snch  mortgage  la  also  valid  as  against 
a  purchaser  of  the  mortgaged  property  without 
notice  of  the  mortgage,  where  such  purchaser 
gave  her  notes  for  the  price,  and  the  notes  are 
stili  unpaid  In  the  hand  of  her  vendor,  who, 
with  notice  of  the  mortgage,  parchased  the 
property  from  the  mortgagor.  McFarland,  J., 
diasenting. 

In  bank.  Appeal  from  superior  court,  Men- 
docino county;   R.  W.  Onmip,  Judge. 

Action  by  the  Bank  of  Ukiah,  a  corpora- 
tion, against  K.  &  Qlbson,  T.  J.  Weldon,  and 
Mra.  M.  C  Drew,  to  foreclose  two  mortgages. 
From  so  much  of  the  judgment  as  denied 
foreclosure  as  to  part  of  the  property  ln<dud- 
ed  in  the  mortgage,  plaintifF  appeals.  For 
former  report,  see  89  Pac.  1069.    Reversed. 

J.  A.  Cooper,  for  appellant.  J.  M.  Mannon, 
T.  L.  Carothers,  J.  W.  Oates,  J.  Q.  White, 
and  J.  H.  Seawell,  for  respondents. 

OABOUTTB,  J.  Flalntier  brought  this  ac-' 
tlon  to  foreclose  two  mortgages  given  by  de- 
fendant Gibson,  one  npon  certain  real  estete, 
and  the  other  upon  certein  sheep  and  neat 
cattle.  One  Weldon  purchased  the  cattle 
and  sheep  of  Gibson,  the  owner,  subsequent 
to  the  date  of  the  mortgage,  and  prior  to  the 
commencement  of  the  foreclosure  proceed- 
ings, and  thereafter  sold  the  sheep  to  Mrs. 
M.  O.  Drew.  These  vendees  are  made  de- 
fendants. The  court  entered  a  decree  fore- 
dosing  the  mortgage  as  to  the  real  estete 
and  the  neat  cattle,  but  denied  a  foreclosure 
as  to  the  sheep,  and  plaintifT  now  appeals 
from  that  portion  of  the  judgment  denying 
a  foreclosure  as  to  the  sheep.  Tbla  appeal 
is  before  us  upon  a  judgment  roll  without  A 
bill  of  exceptions. 

At  the  time  Gibson  gave  the  chatty  mort- 
gage to  plaintifT  upon  the  sheep  and  cattle 
he  retelned  possession  of  the  property,  and, 
although  this  mortgage  was  made,  executed, 
verified,  and  acknowledged  as  required  by 
law  pertaining  to  chattel  mortgages,  stltt 
sheep  and  cattle  at  the  date  thereof  were  not 
among  the  articles  of  personal  property  which 
could  be  mortgaged  under  section  2966  of 
the  CivU  Ood&  But  as  to  the  mortgagor. 
Gibson,  the  fact  that  this  kind  of  personal 
proper^  was  not  enumerated  In  said  section 
2965  Is  wholly  immaterial,  for,  as  between 
the  parties,  a  chattel  mortgage  npon  any 
character  of  personal  property  Is  valid.  Tre- 
gear  v.  Water  Co.,  76  Cal.  687,  18  Pac.  658; 
Worics  T.  Merrttt,  106  CaL  467,  88  Pac.  UOa 
The  merite  of  this  appeal  rest  upon  the  suffi- 
ciency of  the  findings  to  support  the  judg- 
ment, and  we  think  the  consideration  of  a 
single  question  demands  a  reversal  of  tbe 
judgment,  and  a  new  trial  of  the  case.  The 
court  found  as  a  fact  that  Weldon  purchased 
this  x>ersonal  pro]^rty  from  the  owner,  Qlb- 
son, with  full  knowledge  of  the  chattd  mort- 
gage to  the  plalntlS  bank,  and  as  to  Wddon 
there  can  be  no  question  but  that  he  tailed 
to  get  any  title,  either  to  the  sheep  or  eattte, 
which  would  defeat  plalntUTc  mortsace.   It 
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foUows  that,  as  to  the  neat  cattle  which  re- 
mained in  Ilia  possession,  the  judgrment  of 
the  trial  court  was  correct.  But  let  us  ex- 
amine the  situation  of  the  defendant  Mrs. 
Drew,  who  purchased  the  sheep  from  Wcl- 
don,  and  took  actual  possession  thereof.  The 
court  made  a  flnding  of  fact  to  the  effect  that 
she  had  no  knowledge  of  plaintiff's  mortgage, 
and  further  found  that  she  gave  her  promis- 
sory note  in  the  sum  of  $7,300  to  Weldon  in 
payment  for  the  sheep,  and  that  said  note 
was  payable  one  day  after  date,  but  has 
never  been  paid,  and  that  Weldon  is  still 
the  holder,  and  owner  thereof.  This  state 
of  facts  is  fatal  to  her  claim  of  title,  for  uy>- 
on  such  facts  she  was  not  a  bona  fide  pur- 
chaser for  a  valuable  consideration.  While 
It  may  be  said  that  she  was  a  I>ona  fide  pur- 
chaser in  a  limited  sense,— that  is,  she  was 
free  from  fraud,  and  Iwught  without  notice, 
—still  she  parted  with  no  valuable  considera- 
tion. She  has  lost  nothing  by  the  transac- 
tion, and  is  in  no  worse  position  than  though 
Weldon  had  made  her  a  present  of  the  sheep. 
The  consideration  for  her  contract  having 
failed,  she  has  a  complete  defense  to  any  re- 
covery upon  the  note  by  Weldon.  If  the 
note  bad  been  negotiated,  and  was  In  the 
hands  of  an  innocent  third  party,  the  case 
would  assume  an  entirely  different  form,  for 
an  irrevocable  obligation  would  tlien  he  out- 
standing against  her;  but  such  is  not  the 
fact,  as  disclosed  by  this  record.  Mr.  Pom- 
eroy,  In  his  work  upon  Equity  Jurisdiction 
(section  751),  says:  "It  is  furtb^  settled 
that  there  must  be  actual  payment  before 
any  notice,  or,  what  in  law  is  tantamount  to 
actual  payment,  a  transfer  of  property  or 
things  in  action,  or  an  absolute  change  of 
the  purchaser's  legal  position  for  the  worse, 
or  the  assumption  by  him  of  some  new,  ir- 
revocable, legal  obligation.  It  foUows,  there- 
fore, that  his  own  promise,  contract,  bond, 
covenant,  bond  and  mortgage,  or  other  non- 
negotiable  security  for  the  price,  will  not 
render  the  party  a  bona  fide  purchaser,  nor 
entitle  him  to  protection;  for  upon  failure 
of  the  consideration  he  can  be  relieved  from 
such  obligaticms  in  equity,  even  if  not  at 
law."  See,  also,  Bversdon  v.  Mayhew,  65  Cal. 
167,  3  Pac.  fi41.  For  the  foregoing  reasons, 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 

We  concur:    HARRISON,  J.;  VAN  FLEET. 
J.;   TEMPLE,  J.;   HBNSHAW,  X 

McFARLAND,  J.  I  dissent.  The  mort- 
gage of  the  sheep  was  fraudulent  and  void 
except  as  between  the  parties  thereto,  under 
section  3440  at  the  Civil  Code,  because  it 
"was  not  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  con- 
tinued change  of  possession."  Sections  2955- 
2972  apply  only  to  mortgages  of  the  kinds  of 
personal  property  therein  enumerated,  and  of 
which,  as  therein  expressly  provided,  con^ 
Btructive  notice  may  be  given  by  recordation. 

v.4lP.no.9— 64 


A  mortgage  of  any  other  kind  of  personal 
property  Is  simply  the  "lien"  mentioned  in 
section  3440,  and  comes  within  the  same  cat* 
egory  as  the  fraudulent  sale  or  "transfer  of 
personal  property"  declared  in  that  section 
to  be  void.  Under  the  statute  the  retention 
of  the  possession  of  the  property  by  the  ven- 
dor or  mortgagor  Is  Itself  an  inherent  fraud; 
and  third  persons  should  not  be  driven  into 
a  contest  of  the  Issue  of  "notice."  If  that 
issue  can  be  raised  in  every  case  where  the 
statutory  fraud  has  l)een  committed,  the 
provision  of  the  Code  might  as  well  be  abol- 
ished. In  White  V.  Cole,  24  Wend.  123,  the 
court  say:  "Again,  it  is  said  the  plaintiff 
had  notice  of  the  lien  by  mortgage.  This  is 
an  objection  of  a  very  ancient  date,  one 
which  has  been  often  made,  but  never 
without  being  overruled.  The  obvious  con- 
sequence of  listening  to  It  would  be  to  fuc- 
nish  a  ready  expedient  for  the  protection  of 
fraud  of  the  kind  now  alleged  in  all  cases." 
Moreover,  Mrs.  Drew  had  no  notice  of  the 
mortgage;  and,  in  my  opinion,  she  was  a 
subsequent  purchaser  in  good  faith,  within 
the  meaning  of  section  3440.  She  purchased 
from  one  who  had  l>oth  the  legal  title  and 
the  possession.  The  doctrine  that  such  a 
purchase  Is  not  valid  because  not  for  cash 
In  hand  paid  does  not.  In  my  judgment,  ap- 
ply to  a  case  where  the  original  sale  or 
mortgage  sought  to  be  shielded  is  itself  ex- 
pressly pronounced  fraudulent  by  the  stat- 
ute. In  the  passage  quoted  from  Pomeroy 
on  Equity  Jurisdiction  the  author  is  dealing 
principally  with  the  question  of  priority  un- 
der the  recordation  laws,  and  with  cases 
where  the  original  transfer  was  perfectly 
legitimate,  and  not  in  any  sense  fraudulent. 
The  pureliase  by  Mrs.  Drew  may  have  been 
a  very  advantageous  one  to  her,  and,  in  or- 
der to  protect  her  credit,  pledged  by  her 
note,  she  may  have  been  compelled  to  forego 
other  advantageous  business  opportunities. 
Why,  therefore,  was  she  not  a  purchaser  in 
good  faith,  under  section  3440,  which  has 
not  even  the  provision  "for  value,"  or  "for  a 
valuable  consideration,"  as  against  one  whose 
claim  Is  expressly  declared  fraudulent?  Most 
of  the  business  transactions  of  the  country 
are  upon  the  basis  of  credit.  Suppose  she 
had  sold  the  sheep  on  credit  for  mutton  to 
wholesale  dealers,  who  had  sold  them  on 
credit  to  retail  butchers,  who  had  sold  them 
by  leg  and  loin  on  credit  to  family  customers, 
by  whom  they  had  been  eaten,  could  the  ap- 
pellant have  followed  down  the  line,  afid  re- 
covered against  any  one  through  whom  the 
sheep  or  the  meat  had  passed?  The  rule 
that  a  subsequent  purchaser  has  protection 
only  when  he  has  made  actual  present  pay- 
ment is  applicable,  in  my  opinion,  only  in 
cases  of  conveyances  of  land,  where  failure 
to  change  possession  is  not  declared  a  fraud, 
or  to  mortgages  of  personal  property  without 
change  of  possession,  which  are  specially  pro- 
vided for  by  statute.  I  think  the  Judgment 
should  be  affirmed. 
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BANK  OF  TJKIAH  t.  GIBSON  et  al.    (No. 

15,603.) 
^Supreme  Court  of  California.    Oct  1,  1895.) 

In  bank.  Appeal  from  superior  court,  Men- 
docino county;  R.  W.  Crump,  Judge. 

Action  by  the  Banlc  of  Ukiah  against  B.  S. 
Gibson  and  others.  Prom  so  much  of  the  judg- 
ment as  is  in  favor  of  defendant  Drew,  plain- 
tiff appeals.    Reversed. 

J.  A.  Cooper,  for  appellant  J.  M.  Mannon, 
T.  L.  Carothers,  J.  W.  Oates,  J.  Q.  White,  and 
J.  H.  Seawell,  for  respondents. 

PER  CURIAM.  This  is  an  action  in  claim 
and  delivery  to  recover  the  neat  cattle  and 
sheep  described  in  the  mortgage  to  foreclose 
which  the  action  was  brought.  Bank  v.  Gibson 
(No.  15,662,  filed  September  25,  18951  41  Pac. 
1008.  Plaintiff  recovered  the  neat  cattle  describ- 
ed in  its  complaint,  and  defendant  Drew  had 
judgment  in  her  favor  for  the  sheep,  wool,  etc. 
Plaintiff  appeals  from  so  much  of  the  judgment 
as  is  in  favor  of  said  defendant  Drew.  That 
portion  of  the  judgment  appealed  from  is  re- 
versed, for  the  reasons  given  in,  and  upon  the 
authority  of,   Bank  v.   Gibson,   supra. 


(109  Cal.  186) 

DAVIS  v.  WARD  et  al.     (No.  18,376.) 
(Supreme  Court  of  California.     Sept  25,  1805.) 

MORTQAQES — EkKOSEOCS    DESCRIPTION — RbCOBD — 

Bona  Fide  Purchasers. 

1.  The  record  of  a  mortgage  which,  by 
mistake,  fails  to  describe  the  land  intended  to 
be  mortgaged,  is  not  constructive  notice  to  a 
purchaser  of  such  land,  as  Civ.  Code,  §§  1213, 
1214,  made  the  record  of  a  mortgage  construct- 
ive notice  only  of  "the  contents  thereof." 
Erickson  v.  Rafferty,  79  111.  209,  distinguished. 

2.  In  an  action  to  reform  a  mortgage  so  as 
to  include  land  not  described  therein,  the  de- 
fense of  a  bona  fide  purchaser  of  such  land  is 
not  established  by  showing  payment  of  a  small 
part  of  the  purchase  money,  the  giving  of  notes 
secured  by  mortgage  on  land,  and  the  transfer 
of  the  notes  and  mortgage  by  the  vendor,  with- 
out showing  that  the  transferee  of  the  notes  or 
mortgage  paid  value  therefor. 

Department  2.  Appeal  from  superior  court, 
Tulare  county;  W.  W.  Cross,  Judge. 

Action  by  John  T.  Davis  against  Henry  I. 
Ward  and  others  to  reform  and  foreclose  a 
mortgage.  There  was  judgment  in  favor  of 
defendants,  and  plaintiff  appeals.  AfUrmcd 
as  to  defendant  Fleming.  Reversed  as  to  the 
other  defendants. 

J.  A.  Hannah,'  for  appellant  Bradley  & 
Famswortb,  for  respondents. 

McFARLAND,  J.  This  action  was  brought 
to  have  reformed  (and  foreclosed)  a  certain 
mortgage,  executed  October  8,  1891,  by  the 
defendant  Ward  to  one  Vancil,  and  duly  re- 
corded April  8,  1892,  and  by  Vancil  assigned 
to  plaintiff.  Brown,  Fleming,  and  the  Vi- 
salla  Savings  Bank  were  made  defendants  as 
claiming  some  interest  in  the  mortgaged 
premises.  It  is  averred  In  the  complaint  that 
the  mortgage  was  intended  to  be  of  the  S.  W. 
%  of  the  S.  E.  %  of  section  13,  and  the  N.  W. 
%  of  the  N.  E.  %,  section  24,  in  township  18 
8.,  range  25  E.,  M.  D.  B.  &  M.,  but  that  by 
mutual  mistake  of  the  parties  the  mortgage 


was  made  to  describe  the  lands  as  situated  in 
range  24;  and  the  prayer  Is  to  have  the  mort- 
gage reformed  so  as  to  describe  the  premises 
as  being  in  range  25.  Ward  made  default 
Brown  and  Fleming  answered,  setting  up 
that  after  the  execution  of  said  mortgage  said 
Ward  had  sold  and  conveyed  to  Brown  aboat 
one-lialf  of  the  said  land  in  range  25,  and  the 
remainder  to  Fleming;  and  that  they  were 
bona  fide  purchasers  for  a  valuable  consid- 
eration and  without  notice  of  the  mistake  in 
said  mortgage.  (The  description  in  the  mort- 
gage would  have  corresponded  with  lands 
bought  by  Brown  and  Fleming  U  the  range 
had  been  25  Instead  of  24.)  The  bank  set  up 
that  it  was  the  assignee  and  holder  of  two 
negotiable  promisswy  notes  given  by  Brown 
to  Ward,  and  also  assignee  of  a  mortgage 
given  by  Brown  to  Ward  upon  the  said  land 
purchased  by  Brown  from  Ward  as  afore- 
said to  secure  said  notes;  and  that  it  pur- 
chased said  notes  and  mortgage  for  value, 
and  without  notice,  etc.  The  court  granted 
a  nonsuit  as  to  Fleming,  Brown,  and  the 
bank,  and  rendered  judgment  in  their  favor. 
From  this  judgment,  and  from  an  order  de- 
nying his  motion  for  a  new  trial,  plaintiff  ap- 
peals. 

Appellant  contends  that  purchase  in  good 
faith  without  notice,  etc.,  Is  an  affirmative  de- 
fense, and  that,  therefore,  the  granting  of 
the  nonsuit  was  erroneous.  But  appellant 
put  Brown  and  Fleming  on  the  stand  as  his 
witnesses,  and  it  was  proved  affirmatively 
by  their  testimony  that  they  had  no  notice 
nor  information  of  flny  kind  In  reference  to 
the  said  mortgage  by  Ward  to  Vancil.  It 
was  also  proven  that  Fleming  was  a  pur- 
chaser for  value,  and  that  he  had  made  full 
payment  of  the  purchase  money  at  the  time 
of  his  purchase.  The  only  question,  there- 
fore, as  far  as  notice  Is  involved,  is  whether 
or  not  they  had  constructive  notice;  and  this 
question  must,  beyond  doc''>t.  be  answered  in 
the  negative.  They  were  concerned  only 
with  the  land  which  they  purchased,  and 
were  chargeable  with  constructive  notice  of 
whatever  the  record  showed  as  to  that  land: 
and  the  record  showed  an  unincumbered  title 
to  that  land  in  Ward.  If  it  was  their  duty 
to  have  known  of  the  record  of  the  mortgage 
to  Vancil,  an  examination  of  that  record 
would  merely  have  shown  that  the  mortgage 
there  recorded  was  upon  land  six  miles  away 
from  the  land  purchased  by  them;  and  the 
record  of  that  mortgage  was  constructive  no- 
tice only  of  "the  contents  thereof."  Sections 
1213,  1214,  Civ.  Code.  It  was  not  construct- 
ive notice  of  any  mistake.  Chamberlain  v. 
BeU,  7  Cal.  293;  Frost  v.  Beekmnn,  1  Johns. 
Ch.  288;  Sanger  v.  Craigue,  10  Vt  555;  5  Law- 
son,  Rights,  Rem.  &  Prac.  §  2279;  Pom.  Eq. 
Jur.  I  054.  The  case  of  Erickson  v.  Rafferty, 
79  111.  209,  cited  by  appellant,  is  not  In  point. 
There  the  subsequent  purchaser  In  that  ca^e 
was  so  circumstanced  as  to  be  put  on  inquiry, 
and  had  been  informed  that  there  was  a 
mortgage  on  the   land.     So  fftr,   therefore. 
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as  respondent  Fleming  Is  concerned  the  non- 
suit was  properly  granted  as  to  him,  for  it 
was  sbown  that  he  was  a  purchaser  without 
notice,  and  had  paid  the  purchase  tnoncy  in 
full.  But  the  turn  which  the  case  took  left 
Brown  and  the  bank  In  a  different  position. 

The  authorities  leave  somewhat  doubtful 
the  point  whether  one  setting  up  the  defense 
of  subsequent  purchase  in  good  faith  with- 
out notice  must  show  that  he  had  no  notice 
(Pearce  v.  Foreman,  29  Ark.  568);  but  the 
general  rule  clearly  is  that  he  must  affirma- 
tively show  a  purchase  for  value,  and  ttiat 
the  purchase  money  bad  been  paid  before 
notice.  There  might,  perhaps,  be  peculiar 
circumstances— such  as  investments  for  im- 
provement of  the  property,  etc.,  so  that  a 
purchaser  could  not  be  put  in  statu  quo— 
which  would  take  a  purchase  made  wholly  or 
partly  upon  credit  out  of  the  rule;  but  the 
general  rule  Is  as  above  stated.  Eversdoa  v. 
May  hew.  65  Cal.  167,  3  Pac.  641;  Scott  v. 
Umbarger,  41  Cal.  419;  Land  Co.  v.  Morgan, 
95  Cal.  552,  30  Pac.  1102;  Isenhoot  v.  Cham- 
berlain, 59  Cal.  639;  Boone  v.  ChUes,  10  Pet 
210;  Wells  V.  Morrow,  38  Ala.  128;  Jewett  v. 
Palmer,  7  Johns.  Ch.  68.  In  Eversdon  v. 
Mayhew,  supra,  this  court,  speaking  of  one 
claiming  protection  as  a  bona  fide  purchaser, 
declares  that  he  must  aver  and  prove  "the 
payment  of  the  purchase  money  in  good  faith, 
and  without  notice  actual  or  constructive, 
prior  to  and  down  to  the  time  of  its  pay- 
ment; for,  if  he  had  notice,  actual  or  con- 
structive, at  any  moment  of  time  before  the 
payment  of  the  money,  he  is  not  a  bona  fide 
purchaser."  In  Jewett  v.  Palmer,  supra,  Chan- 
cellor Kent  says:  "A  plea  of  a  purclmse  for 
a  valuable  consideration,  without  notice, 
must  be  with  tlie  money  actually  paid;  or 
else,  according  to  Lord  Hardwleke,  you  are 
not  hurt.  The  averment  must  be,  not  only 
that  the  purchaser  had  not  notice,  at  or  be- 
fore the  execution  of  the  deeds,  but  that  the 
purchase  money  was  paid  before  notice. 
•  •  •  Even  if  the  purchase  money  be  se- 
cured to  be  paid,  yet,  if  it  be  not  In  fact  paid 
before  notice,  the  plea  of  a  purchase  for  a 
valuable  consideration  will  be  overruled." 
There  are  numerous  cases  to  the  same  effect, 
in  additicm  to  those  above  cited.  Now,  in  the 
case  at  bar,  while  the  evidence  did  show  that 
Brown  purchased  without  notice,  it  also 
showed  that  the  purchase  price  was  some- 
thing over  $1,300,  and  that  Brown  had  ac- 
tually paid  only  about  $200,  and  had  given  his 
promissory  note  to  Ward  for  the  l)alance  of 
the  purchase  money,  with  a  mortgage  on  the 
land  which  he  purchased  from  Ward  as  se- 
curity for  the  note.  Nothing  had  been  paid 
when  this  suit  was  commenced  except  "about 
$200."  and  no  circumstance  is  shown  that 
would  take  the  case  out  of  the  rule  above 
stated.  He  made  the  purchase  about  October 
14,  1892,  and  says  he  heard  of  the  mwtgage 
about  two  months  afterwards;  and  this  pres- 
ent action  was  brought  within  three  months 
after  lUs  purchase,  and  when  he  had  notice 


of  the  commencement  of  the  action  be  had 
paid  only  $200  of  the  purchase  money. 

As  to  the  bank,  there  Is  no  evidence  what- 
ever of  the  condition  or  validity  of  its  claim; 
no  evidence  at  all  upon  the  subject  The 
bank  joined  with  Brown  in  an  answer,  in 
which  it  is  alleged  that  Brown  made  two 
promissory  notes  to  the  order  of  Ward,  each 
for  $573,  and  executed  to  him  a  mortgage 
upon  the  land  in  question  to  secure  said 
notes;  that  Ward  assigned  said  notes  and 
mortgage  to  the  bank;  and  that  the  bank 
took  said  assignment  without  notice  of  the 
mistake  in  the  mortgage  to  Vandl.  There  is, 
also,  we  think,  a  suitlcient  averment  in  said 
answer  that  the  bank  purchased  said  notes 
and  mortgage  for  a  valuable  consideration. 
If  these  averments  had  been  proven,  the  case 
would  have  assumed  a  very  different  aspect. 
If  the  notes  and  mortgage  were  actually  as- 
signed to  the  bank  for  value,  paid  to  Wai-d 
by  the  bank  before  any  notice,  then  Brown's 
defense  to  the  notes  of  failure  of  considera- 
tion was  cut  off,  and  the  defense  of  both 
Brown  and  the  bank  to  this  action  would  be 
complete;  for,  in  that  event,  the  notes  would 
have  been  payment.  Partridge  v.  Chapman, 
81  lU.  137;  Freeman  v.'Demlng,  3  Sandf.  Ch. 
327;  Baldwin  v.  Sager,  70  111.  503;  Pom. 
Eq.  Jur.  $  751,  and  notes.  But  there  is  no 
proof  whatever  that  these  averments  wore 
true.  Therefore,  as  the  case  stood  at  the 
time  of  the  nonsuit,  the  evidence  merely 
showed  that  Brown  had  paid  only  a  small 
part  of  the  purchase  money.  No  other  facts 
material  to  the  subject  were  shown.  Under 
these  circumstances  he  was  entitled  to  pro- 
tection only  to  the  extent  that  he  was— to  use 
the  expression  of  Lord  Hardwleke— "hurt." 
The  rule,  therefore,  applies  "that  .where  a 
part  only  of  the  price  or  consideration  has 
been  paid  before  notice,  either  the  defendant 
should  be  entitled  to  the  position  and  protec- 
tion of  a  bona  flde  purchaser  pro  tanto,  or 
that  the  plaintiff  should  be  permitted  to  en- 
force his  claim  to  the  whole  land  only  upon 
condition  of  his  doing  equity  by  refunding  to 
the  defendant  the  amount  already  paid  be- 
fore receiving  the  notice."  Pom.  Bq.  Jur.  § 
750.  In  Land  Co.  v.  Morgan,  95  Cal.  .'>52,  30 
Pac.  1102,  Beatty,  C.  J.,  speaking  for  the 
court  in  bank,  said:  "The  authorities  cited 
in  appellant's  brief  amply  sustain  the  propcv 
sitlon  that  notice  before  payment  is  equiva- 
lent to  notice  before  purchase,  and  that,  when 
there  has  been  a  •partial  payment  before  no- 
tice to  a  second  vendee  of  the  orglnal  ven- 
dor's lien,  he  is  affected  pro  tanto  as  to  the 
residue."  Of  course,  the  principle  is  as  ap- 
plicable to  an  unrecorded  mortgage  as  to  a 
vendor's  lien.  See.  also,  Burton  v.  Reagan, 
75  Ind.  77.  The  Judgment  and  order  denying 
a  new  trial  should  be  afiirmed  as  to  respond- 
ent Fleming,  but  the  order  granting  a  non- 
suit in  favor  of  respondent  Brown  and  the 
bank  was  erroneous,  and  as  to  them  the  judg- 
ment must  be  reversed,  and  a  new  trial  grant- 
ed.    The  new  trial  should  be  conducted  in 
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accordance  with  the  viewB  hereinbefore  ex- 
pressed, and  the  parties  should  be  allowed  to 
make  proper  am^idments  to  their  pleadings 
If  they  80  desire. 

The  judgment  and  order  appealed  from  are 
affirmed  as  to  the  respondent  George  A. 
Fleming,  and  as  to  the  respondents  Thomas 
Brown  and  the  Vlsalla  Sayings  Bank  the 
Judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


(109  Cal.  20e) 

HALL  V.   8TJSSKIND.     (No.   19,527.) 
(Supreme  Court  of  California.     Sept.  25,  1895.) 

Abatchent — Anotheb  Action  Fkmdiko. 
An  action  to  recover  damages  for  conver- 
sion will  not  abate  becanae  of  the  pendency  of 
nn  action  theretofore  brought  by  defendant 
against  an  officer  who  held  under  a  writ  of  at- 
tachment the  property  alleged  to  have  been 
converted,  in  which  action  plaintiff  intervened 
and  asserted  his  right  to  the  property,  as  the  is- 
sues in  the  two  actions  are  different. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   Luclen  Shaw,  Judge. 

Action  by  A.  I.  Hall,  assignee  in  insolvency 
of  L.  M.  Wagner,  against  Henry  Susskiud. 
There  was  a  Judgment  In  favor  of  plaintiff, 
and  defendant  appeals.     Affirmed. 

Wells  &  Lee,  for  appellant  Graff  &  Latr 
tham,  for  respondent. 

SEARL8,  C.  This  Is  an  action  to  recover 
from  the  defendant  the  sum  of  $60,(X)0  as 
damages  for  the  value  of  certain  property,  to 
wit,  diamonds,  watches,  and  Jewelry,  alleged 
to  have  belonged  to  the  estate  of  L.  M.  Wag- 
ner, an  insolvent,  and  to  have  been,  through 
a  conspiracy  between  defendant,  L.  M.  Wag- 
ner, the  insolvent,  and  J.  B.  Wagner,  her  hus- 
band, secreted  and  concealed  to  prevent  its 
coming  into  possession  of  plaintiff,  as  as- 
signee, and  which  was  taken  possession  of, 
converted,  and  in  part  sold  by  defendant. 
That  the  portion  of  said  property  sold  by  de- 
fendant was  of  the  value  of  $30,000,  etc.  De- 
fendant answered,  denying  many  of  the  al- 
legations of  the  complaint,  and,  as  a  furtlier 
and  separate  defense,  pleaded  the  pendency 
of  another  action  in  the  superior  court  be- 
tween the  same  parties  for  the  same  cause  of 
action,  etc.,  stating  the  facts  in-  apt  language. 
The  court  tried  the  issues  made  by  the  plea 
in  abatement,  and  filed  its  written  findings 
thereon,  from  which  it  appears,  in  addition 
to  the  facts  of  the  insolvency  of  L.  M.  Wag- 
ner, her  voluntary  application  for  a  discharge, 
the  election  and  qualification  of  the  plaintiff 
herein  as  assignee,  the  assignment  of  the  es- 
tate to  him  by  the  clerk,  etc.,  that,  prior  to 
the  insolvent's  petition  being  ffied,  a  portion 
of  her  estate,  consisting  of  diamonds,  watches, 
and  jewelry,  was  secreted  so  as  to  prevent  its 
coming  into  the  possession  of  the  plaintiff, 
as  assignee;  that  tlie  defendant  herein,  know- 


ing that  such  goods  had  been  secreted,  and 
the  purpose  thereof,  and  to  prevent  tbeir 
coming  to  tlie  assignee,  received  and  took 
possession  of  said  concealed  property,  and, 
after  selling  a  portion .  thereof ,  retained  pos- 
session of  the  remainder  in  his  store  in  Los 
Angeles  until  the  28tb  day  of  July,  1893, 
when  It  was  taken  possession  of  by  X  C. 
Ollne,  sheriff  of  the  county  of  Los  Angeles, 
under  a  writ  of  attachment  in  an  action  by 
M.  WuDsch  et  al  y.  L.  M.  Wagner,  the  In- 
solvent, as  her  property.  H.  Susskiud,  tibe 
defendant  herein,  thereupon  brought  an  ac- 
tion In  claim  and  delivery  in  the  superior 
court  against  the  sheriff  to  recover  as  his 
own  the  goods  so  attached.  Thereupon  the 
plaintiff  in  this  action  intervened  in  said  ac- 
tion, and  claimed  possession  of  the  g^oods  so 
attached  as  the  assignee  in  insolvency  of  said 
L.  M.  Wagner,  to  whose  estate  he  claimed 
the  goods  belonged,  and  be  was  adjudged  to 
be  entitled  to  the  possession  thereof  as  sudi 
assignee,  as  against  both  the  plaintiff  and 
defendant  therein.  It  was  also  found  that 
the  goods  attached  were  of  the  value  of  $20,- 
000.  Thereupon  Henry  Susskind,  the  plain- 
tiff in  said  action  in  claim  and  delivery,  mov- 
ed the  court  for  a  new  trial  in  said  cause,  and 
such  motion  is  still  pending,  undecided,  and 
undetermined.  The  judgment  on  the  find- 
ings in  this  action  upon  the  plea  in  abate- 
ment was  that  "this  action  should  abate  so 
tax  as  it  involves  any  property  formerly  be- 
longing to  L.  M.  Wagner,  concealed  by  the 
said  Henry  Susskind,  and  held  by  him  in  his 
possession  in  the  store  on  South  Spring  street, 
on  the  26th  day  of  July,  1893,  and  on  that 
day  taken  possession  of  by  the  said  J:  0. 
Cllne,  as  sheriff  of  said  county,  by  virtue  of 
a  writ  of  attachment  then  in  his  bands 
against  the  said  L.  M.  Wagner;  and  that  as 
to  any  other  property  of  said  L.  M.  Wagner 
taken  by  the  said  Henry  Susskind,  and  sold 
by  lilm,  prior  to  the  said  26th  day  of  July, 
1893,  and  not  then  In  his  possession,  the  ac- 
tion proceed  to  triaL"  Defendant  Henry 
Susskind  appeals  from  the  judgment  on  his 
plea  in  abatement. 

"The  law  abhors  multiplicity  of  actions, 
and  therefore,  whenever  it  ai^ears  on  record 
that  the  plaintiff  has  sued  out  two  writs 
against  the  same  defendant  for  the  same 
thing,  the  second  writ  shall  abate;  for  if  it 
were  allowed  that  a  man  should  be  twice  ar- 
rested, or  twice  attached  by  his  goods  for 
the  same  thing,  by  the  same  reason  he  might 
suffer  in  Infinitum."  Bac.  Abr.  tit  "Abate- 
ment" subd.  M.  The  same  author  says: 
"When  a  writ  is  brought  for  two  things,  and 
it  appears  the  plaintiff  canuot  have  any  other 
action  for  the  one  of  them,  the  writ  stiall 
stand  for  the  part  that  is  good."  In  order 
that  a  plea  In  abatement  by  reason  of  the 
pendency  of  another  action  may  Iw  effectual, 
it  must  appear  that  such  former  action  Is  be- 
tween the  same  parties  and  for  the  same  sub- 
ject-matter, or,  in  other  words,  that  It  is  of 
such  a  character  that;  had  a  Judgment  been 
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rendered  therein  on  the  merits,  sncb  Judg- 
ment could  be  pleaded  In  bar  of  tbe  second 
action.  A  Judgment  In  personam  "is,  in  re- 
spect  to  the  matter  directly  adjudged,  ccmcla- 
slve  between  the  parties  and  their  successors 
in  interest  by  title  subsequent  to  the  com- 
mencement of  the  action  or  special  proceed- 
ings, litigating  for  the  same  thing  under  the 
same  title  and  in  the  same  capacity,  provided 
they  have  notice,  actual  or  constructive,  of 
the  i>endency  of  the  action  or  proceeding." 
Code  Civ.  Proc.  j  1908,  subd.  2.  "A  fact  or 
matter  In  issue  is  that  upon  which  plaintiff 
proceeds  l>y  his  action,  and  which  the  de- 
fendant controverts  in  -  his  pleading,  while 
collateral  facts  are  such  as  are  ofTered  in  evi- 
dence  to  establish  the  matters  or  fact  in  is- 
sue." Garwood  v.  Garwood,  29  CaL  522. 
The  rule  Is  restricted  to  facts  directly  in  is- 
sue, and  does  not  embrace  facts  which  may 
be  In  controversy,  but  rest  in  evidence,  and 
are  merely  collateral.  Freem.  Judgm.  |  257. 
The  question  is  not,  simply,  were  given  facts 
controverted  at  the  formw  trial?  but,  were 
they  In  issue?  If  they  were  not,  they  do  not 
come  within  the  rule.  King  v.  Chase,  16  N. 
H.  16;  Roberts  v.  Robeson,  27  Ind.  454;  Jack- 
son V.  Lodge,  36  Cal.  28;  Gray  v.  Dougherty, 
25  Cal.  272;  Caperton  v.  Schmidt,  26  CaL 
493.  That  the  Judgment  of  a  court  of  compe- 
tent Jurisdiction  directly  upon  the  same  point 
Is,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive 
between  the  same  parties  upon  the  same  mat- 
ter directly  in  question,  is  a  proposition  so 
thoroughly  established  as  to  need  no  argu- 
ment. 

The  question  in  the  present  case  is,  were 
the  issues  in  the  action  for  claim  and  deliv- 
ery, the  pendency  of  which  Is  pleaded  here, 
the  same,  and  between  the  same  parties,  as' 
this  action?  The  action  of  claim  and  deliv- 
ery is  a  possessory  action.  It  is  the  lineal 
descendant  of  one  of  the  early  r^nedles  given 
by  the  common  law,  instituted  for  the  pur- 
pose of  recovering  possession  of  chattels,  and 
known  as  "replevin."  The  scope  of  its  appli- 
cation has  been  greatly  enlarged  in  modem 
times,  but  the  essential  object  of  the  action 
remains  the  same,  viz.  to  enforce  plalntifrs 
right  to  the  present  possession  of  chattels  as 
against  a  defendant  who  unlawfully  detains 
them,  and  under  our  law  to  recover  their  val- 
ue, if  possession  cannot  be  had,  together  with 
damages  for  the  detention.  The  investiga- 
tion is  conflned  to  the  property  menti<Hied  in 
the  complaint.  Other  property  cannot  be 
brought  into  the  controversy  by  answer. 
Lovensohn  v.  Ward,  46  Cal.  8.  In  the  pres- 
ent case  Henry  Sussklnd,  the  defendant  and 
appellant  here,  commenced  an  action  as  plain- 
tiff in  claim  and  delivery  against  J.  C.  Cllne, 
as  sheriff,  to  recover  possession  of  certain 
Jewelry,  etc.,  taken  by  the  sheriff  as  the 
property  of  L.  M.  Wagner.  His  cause  of  ac- 
tion—that is  to  say,  the  ground  upon  which 
he  sought  to  maintain  his  action^was  his 
right  to  the  Immediate  possession  of  the  prop- 
erty 98  against  the  detention  thereof  by  de- 


fendant When  the  plaintiff  A.  I.  Hall,  as 
assignee  in  insolvency  of  L.  M.  Wagner,  in- 
tervened in  that  action,  it  was  to  enforce  his 
own  claim  as  such  assignee  to  the  possession 
of  the  property  in  dispute.  By  so  doing  he 
could  not  enlarge  the  scope  of  the  Inquiry  by 
extending  it  to  property  not  involved  In  that 
action,  or  to  wrongful  acts  of  the  plaintiff 
therein  in  relation  to  other  property.  As  evi- 
dence of  his  right  to  possession,  Intervener 
could  show  the  ownership  of  his  assignor,  the 
insolvent,  her  fraudulent,  and  therefore  void, 
attempt  to  transfer  it  to  Sussldnd,  the  nlain- 
tlff;  but  all  these  things  were  admissible 
only  as  evidence  and  in  support  of  his  owner- 
ship and  right  to  possession,  and  were  collat- 
eral to  the  question  of  the  wrongful  detention 
of  the  property  by  Cllne  as  sheriff,  in  whose 
po88e8si(Hi  it  was  at  the  commencement  of 
the  action.  In  the  present  action.  Hall,  as 
assignee,  sues  to  recover  damages  for  the 
fraudulent  concealment  and  conversion  by 
defendant  of  the  property  of  the  insolvent,  L. 
M.  Wagner.  His  cause  of  action  upon  which 
he  counts  is  a  different  one  from  that  upon 
which  be  waged  his  contention  as  an  inter- 
vener in  the  former  action  against  the  sher- 
iff, and  incidentally  against  defendant,  Suss- 
klnd, as  a  party  to  that  action.  Had  the 
plaintiff  here  instituted  that  action,  Sussklnd 
would  not  have  been  a  necessary  party  to  it; 
and  it  was  only  by  virtue  of  his  having 
brought  it,  and  by  reason  of  plahitlff.  Hall, 
having  Intervened,  that  he  became  a  party. 

Roberts  v.  Robeson,  27  Ind.  454,  was  in 
most  respects  similar  to  this  case.  That  was 
a  suit  involving  the  validity  of  an  assign- 
ment for  the  beneflt  of  creditors,  which  was 
alleged  to  be  void  for  fraud.  It  was  attempt- 
ed to  conclude  the  assignee  by  pleading  the 
record  of  a  suit  brought  by  him  against  the 
sheriff  to  recover  the  possession  of  certain 
property  which  was  included  in  the  assign- 
ment, and  which  had  been  seized  by  the~ 
sheriff  under  process  against  the  assignor. 
Judgment  had  gone  against  the  assignee,  and 
it  was  held  that  the  record  was  only  conclu- 
sive as  to  the  particular  property  involved 
in  the  suit  against  the  sheriff.  The  court 
Said:  "That  Judgment  was  conclusive  as  to 
Roberts  against  any  claim  he  could  set  up 
by  virtue  of  the  assignment  to  the  property 
involved  in  that  action.  But  as  to  any  other 
property  covered  by  the  assignment  the  Judg- 
ment could  have  no  force.  The  question  the 
Jury  passed  upon  was,  simply,  the  title  to 
the  property  Involved  in  that  suit,  and  al- 
though they  (the  Jury)  may  have  treated  the 
assignment  as  void,  it  could  only  be  estab- 
lished In  that  case  as  to  the  property  In- 
volved." King  V.  Chase.  15  N.  H.  9,  is  to 
like  effect.  The  reasoning  in  those  cases 
does  not  combat  the  theory  that  a  Judgment 
of  a  court  of  concurrent  Jurisdiction  directly, 
upon  the  point  is,  as  a  plea,  a  bar;  or,  as 
evidence,  conclusive  between  the  same  par- 
ties, upon  the  same  matter,  etc.;  but  points 
to  the  broad  distinction  which  exists  between 
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that  which  is  In  issue  in  a  case  and  that 
■which,  though  not  a  part  of  the  issue,  is  con- 
troverted; or,  in  other  words,  the  distinc- 
tion between  evidentiary  facts  going  to  es- 
tablish the  issue  and  the  ultimate  facts  in- 
volved in  the  issue  Itself.  The  former  may- 
have  been  controverted,  yet  the  result  Is  not 
conclusive  as  to  them;  while  as  to  the  latter 
the  Judgment  is  conclusive  if  they  were  de- 
termined or  might  have  been  determined. 

In  the  present  case  the  unlawful  seizure 
gave  the  plaintiff  a  sepai-ate  and  distinct 
cause  of  action  against  Cllne,  the  sheriff,  to 
enforce  which  he  intervened  In  the  action 
between  Susskind  and  said  Cllne.  In  that 
action  the  Issues  were  as  to  Intervener's 
right  to  the  property  as  against  Susskind 
and  Cllne,  and  the  detention  thereof  by  the 
latter.  AU  the  other  facts  were  but  eviden- 
tiary to  those  ultimate  facts  Involved  in  the 
Issue,  and,  however  much  such  evidentiary 
facts  may  have  been  controverted  at  the 
trial,  the  result  did  not  crystallize  them  as 
a  part  of  the  Issues  in  the  case.  It  is  true, 
the  plaintiff  here,  according  to  the  allegar 
tions  of  the  complaint,  had  at  the  same  time 
a  cause  of  action  against  Susskind  for  the 
fraudulent  purchase  or  procuring  of  the  same 
and  other  like  property  from  his  assignor  in 
insolvency.  He  could  not  include  his  action 
for  damages  as  to  that  In  the  replevin  suit 
for  two  reasons:  (1)  Because,  under  the  doc- 
trine enunciated  in  Lovengohn  v.  Ward,  su- 
pra, he  could  not  inject  this  new  matter  into 
the  action  of  replevin.  (2)  Because,  under 
section  427  of  the  Code  of  Civil  Procedure, 
a  cause  of  action  to  recover  speclflc  personal 
property,  with  or  without  damages  for  with- 
holding thereof,  cannot  be  united  with  a 
cause  of  action  for  injury  to  property;  and 
for  the  further  reason  that  the  separate 
cause  of  action  against  Susskind  did  not  af- 
fect Sheriff  Cllne.  A  party  may  not  split 
up  a  single  cause  of  action,  and  maintain 
separate  actions  thereon,  but  every  wrong 
furnishes  a  cause  of  action.  All  damages 
arising  from  a  single  wrong,  though  at  dif- 
ferent times,  make  but  one  cause  of  action. 
Bendemagle  v.  Cocks,  19  Wend.  207.  But 
wrongs  perpetrated  at  different  times  by  the 
the  same  or  by  different  i)erBons  furnish  sep- 
arate causes  of  action.  In  this  last  sense 
plaintiff's  cause  of  action  against  the  defend- 
ant was  distinct  from  that  against  him  and 
Sheriff  Cllne,  enforced  in  the  action  in  which 
he  intervened.  As  a  matter  of  course  his 
recovery  in  the  intervention  suit  diminishes 
by  so  much  his  right  to  recover  In  this  ac- 
tion. Just  as  would  have  occurred  had  the  de- 
fendant herein  voluntarily  delivered  to  him 
and  had  he  accepted  the  same  property. 

When  the  sheriff  seized  a  portion  of  the 
goods  to  which  the  plaintiff  here  was  or 
claimed  to  be  entitled.  It  gave  to  plaintiff  a 
cause  of  action  against  such  sheriff  for  the 
goods  thus  unlawfully  taken,  but  did  not  en- 
title him  to  Intervene  In  that  action  except 
to  recover  the  goods  thus  taken.     Had  the 


sheriff  taken  possession  of  aU  the  property 
claimed  by  the  assignee  under  the  alleged 
fraudulent  transfer  by  Wagner  to  Susskind. 
and  had  the  plaintiff  here  under  such  cir- 
cumstances Intervened  and  claimed  a  part 
only  thereof,  he  would  have  been  concluded 
by  the  judgment  in  intervention  from  recov- 
ering the  residue  In  another  action.  If  A.  is 
the  owner  of  two  horses,  which  are  wrong- 
fully taken  from  him  by  B.,  who  transfers 
one  of  them  to  C,  it  would  hardly,  we  think, 
be  contended  that  a  recovery  ftrom  C.  of  the 
horse  held  by  him  would  be  a  bar  to  a  recov- 
ery of  the  other  horse  held  by  B.  Yet  In 
principle  the  case  supposed  would  not  differ 
from  the  one  at  bar.  It  is  only  where  a 
claim  Is  founded  ujKtn  one  entire  contract, 
or  upon  one  single  or  continuous  tortious  act, 
that  it  cannot  be  divided  into  distinct  de- 
mands, and  be  made  the  subject  of  separate 
actions.  The  taking  of  a  portion  of  the  prop- 
erty, claimed  by  the  plaintiff  as  assignee,  by- 
the  sheriff,  constituted  a  separate  tortious 
act,  giving  to  plaintiff  a  right  of  action, 
which  was  waged  by  him  as  an  intervener 
In  the  action  against  the  sheriff,  and  did  not 
conclude  him  In  this  action  against  the  orig- 
inal tort  feasor, -Susskind,  brought  to  recover 
as  to-  the  residue  of  the  property.  In  the 
first  action  the  parties  were  not  the  same  as 
In  the  present  one,  and  Hall,  the  assignee, 
was  not  entitled  therein,  as  an  intervener,  to 
introduce  the  evidence  necessary  to  sustain 
the  present  action.  This  being  so,  it  follows 
that  the  court  below  did  not  err  in  Its  rendi- 
tion of  Judgment  on  the  plea  of  the  pend- 
ency of  another  action  between  the  same  par- 
ties for  the  same  cause  of  action;  an.d  the 
Judgment  appealed  from  should  be  affirmed. 

We  concur:     BRITT.  C:   BELCHER.   C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appeal- 
ed from  Is  affirmed. 


(10»  Cal.  16St 
VAN  SANDT  v.  ALVIS»  et  al.  (No.  18.390. » 
(Supreme  Court  oJ  California.     Sept.  25,  1895.  > 

HOMCSTEAD— UOBTGAOES— KkSEWAI- 

Where  the  owner  of  a  homestead  which 
Is  subject  to  a  mortgage  given  by  him  to  securi- 
the  pnrchnse  money,  in  order  to  procure  an  ex- 
tension of  time  to  pay  the  debt,  gives  new 
notes  therefor  and  a  new  mortgage  on  the  land, 
the  new  notes  and  mortgage  did  not  create  ii 
new  incumbrance,  but  simply  changed  the  fonii 
of  the  old  incumbrances,  and  the  lien  on  the 
homestead  is  not  defeated  by  the  fact  that  the 
mortgagors  did  not  join  in  the  new  mortgage. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  iSan  Joaquin 
county;   Ansel  Smith,  Judge. 

Action  by  Mary  B.  Van  Sandt,  as  executrix 
of  the  last  will  and  testament  of  A.  A.  Van 
Sandt,  deceased,  against  C.  P.  Alvis  and  an- 
other, to  foreclose  a  mortgage.  From  so 
much  of  the  decree  as  enforces  the  lien  of  the 
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mortgage  against  the  homestead,  defendants 
appeal.    Affirmed. 

F.  T.  Baldwin  and  Nicol  &  Orr,  for  ap- 
pellants. James  H.  &  J.  E.  Budd,  for  re- 
si)ondent 

SEARLS,  C.  This  Is  an  action  to  foreclose 
a  mortgage  upon  the  homestead  of  the  de- 
fendants. Plaintiff  had  a  decree  of  fore- 
closure, adjudging  his  claim  to  the  extent  of 
$2,405.28  to  be  a  Hen  ujjon  the  homestead, 
and  a  personal  Judgment  against  defendant 
C.  P.  Alvis  for  the  residue  of  indebtedness 
found  due  to  plaintiff.  Defendants  appeal 
from  so  much  of  the  decree  as  relates  to  the 
lien  upon  their  homestead.  The  appeal  was 
taken  within  60  days  after  judgment,  and 
the  record  contains  a  bill  of  exceptions.  The 
facts  as  admitted  by  the  pleadings  and  found 
by  the  court  may  be  summarized  as  follows: 
A.  A.  Van  Sandt,  plaintiff's  testator,  was  the 
owner  of  certain  lands  situate  in  the  county 
of  San  Joaquin,  state  of  California,  which  on 
the  1st  day  of  October,  1883,  he  sold  and 
conveyed  to  the  defendant  C.  P.  Alvls  for 
the  sum  of  $5,000,  receiving  in  payment  there- 
for $1,000  in  cash  and  four  promissory  notes 
for  $1,000  each,  payable  at  one,  two,  three, 
and  four  years,  with  interest  at  8Vi  per  cent, 
per  annum,  and,  if  not  paid,  the  interest  to 
be  added  to  the  principal,  and  draw  like  in- 
terest; and,  to  secure  the  payment  of  said 
several  promissory  notes,  said  Alvis  executed 
to  his  grantor,  said  Van  Sandt,  a  mortgage 
upon  the  land  so  conveyed  to  him,  which 
mortgage  was  duly  recorded.  Thereafter, 
and  on  the  29tb  day  of  June,  1880,  defendant 
C.  P.  Alvis  made  and  recorded  a  declaration 
of  homestead  in  due  form  upon  the  land  so 
conveyed  to  and  mortgaged  by  him.  The  de- 
fendant Caroline  Alvis  was  and  is  the  wife 
of  C.  P.  Alvls.  A.  A.  Van  Sandt  died  on  the 
19th  day  of  January,  1887,  leaving  a  last 
will  and  testament,  and  plaintiff  is  the  duly 
appointed  and  qualified  executrix  thereof. 
On  the  1st  of  September,  1888,  defendant  C. 
P.  Alvis,  not  having  paid  the  promissory 
notes  aforesaid,  and  being  unable  to  pay  the 
same,  applied  to  the  plaintiff  herein  for  an 
extension  of  time  to  pay  the  same,  and 
agi-ecd  that,  if  the  time  was  extended,  he 
would  pay  the  same;  and  thereupon  said 
C.  P.  Alvis  made  hla  promissory  note  for 
$4,000,  payable  to  plaintiff  as  administratrix 
(executrix),  or  her  order,  on  or  before  four 
years,  with  Interest  at  S>^  per  cent,  per  an- 
num, and  conditioned  as  in  the  former  notes, 
and  providing  tliat,  if  the  interest  was  not 
paid  annually,  the  whole  sum  should  become 
due  at  the  option  of  plaintiff;  and,  to  secure 
the  payment  thereof,  said  C.  P.  Alvls  execut- 
ed to  i)laintiff  a  mortgage  upon  the  same 
premises  covered  by  the  &j-at  mortgage,  and 
theretofore  Included  in  the  homestead. 
Plaintiff  accepted  and  recorded  the  new 
mortgage,  received  the  promissory  note,  sat- 
istied  the  former  mortgage  of  record,  and  de- 
livered to  said  defendant  the  four  old  prom- 


issory notes.  Defendant  Caroline  Alvis,  the 
wife  of  the  other  defendant,  had  full  knowl- 
edge of  all  the  facts,  acts,  and  representa- 
tions of  her  husband  in  procuring  an  exten- 
sion of  the  time  of  payment  of  said  first 
notes,  and  consented  thereto,  but  did  not 
unite  with  her  husband  in  the  execution  of 
the  mortgage  of  1888  upon  the  homestead. 
The  interest  not  having  been  paid  upon  the 
last-mentioned  note,  plaintiff  elected  to  con- 
sider the  whole  njnount  due,  and  instituted 
this  action  in  1891,  at  which  time  three  of  the 
original  promissory  notes  of  1883  were  bar- 
red by  the  statute  of  limitations  as  against 
Caroline  Alvls;  and  the  court  so  found,  and 
decreed  the  fourth  note,  which  was  not  thus 
l)arred,  to  be  a  lien  upon  and  secured  by  the 
mortgage  upon  the  homestead. 

From  the  foregoing  statement  of  facts  it 
appears  that  no  new  indebtedness  was 
sought  to  be  created  or  secm-ed  by  a  lien  up- 
on the  homestead.  The  indebtedness  on  ac- 
count of  the  purchase  price  of  the  homestead, 
which  was  secured  by  the  original  mortgage 
thereon,  was  in  part  about  to  become  barred 
by  the  statute-  of  limitations,  and  was  at 
the  request  of  the  defendant  C.  P.  Alvis  ex- 
tended at  the  same  rate  of  interest,  aud  a 
new  mortgage  executed  upon  the  same  prot>- 
erty.  As  to  the  first  mortgage,  which  was  ex- 
ecuted by  C.  P.  Alvls  at  the  date  of  his  pur- 
chase of  the  premises  to  secure  a  portion  of 
the  purchase  price  thereof,  no  homestead 
could  thereafter  be  carved  out  of  the  prop- 
erty, so  as  to  impair  the  rights  of  the  mort- 
gagee. Montgomery  v.  Tutt,  11  Cal.  100; 
Civ.  Code,  f  1241  (4).  The  first  mortgage 
was,  therefore,  a  valid  lien  upon  the  prem- 
ises prior  in  time  and  superior  to  the  home- 
stead claim.  Section  1242  of  the  Civil  Code 
provides  that:  "The  homestead  of  a  married 
I>erson  cannot  be  conveyed  or  incumbered, 
unless  the  instrument  by  which  it  is  con- 
veyed or  incumbered  is  executed  and  ac- 
knowledged by  both  husband  and  wife;" 
and  "a  homestead  can  be  abandoned  only  by 
a  declaration  of  abandonment,  or  a  grant 
thereof  executed  and  acknowledged:  (1)  By 
the  husband  and  wife,  if  the  claimant  Ib 
married;  (2)  by  the  claimant,  if  unmarried." 
Civ.  Code,  i  1243.  So  far,  then,  as  the  cre- 
ation of  a  lien  upon  the  homestead  Is  in- 
volved, It  can  only  be  accomplished  by  the 
joint  action  of  the  spouses.  And  a  valid  ana 
subsisting  lien  upon  the  homestead  of  mar- 
ried persons  cannot  be  extended  so  as  to 
defeat  the  plea  of  the  statute  of  limitations 
by  the  husband  alone.  Barber  v.  Babel,  36 
Cal.  1]. 

The  question  in  the  case  at  bar  relates,  not 
to  the  power  of  the  husband  to  Incumber  the 
homestead  without  the  joint  action  of  the 
wife,  but  is  this:  Was  the  execution  of  the 
new  note  and  mortgage  the  creation  of  a  new 
incumbrance,  or  simply  a  change  of  the 
form  of  the  old  incumbrance?  Swift  v.  Krae- 
mer,  13  Cal.  530,  was  a  case  In  which  one 
Bevalk,  an  unmarried  man,  owned  a  lot  of 
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land  upon  which  there  were  two  mortgages, 
one  of  which,  for  ?1,500,  was  held  by  Krae- 
rner.  Revalk  married  In  1857,  and  thereafter 
executed  another  mortgage,  In  which  his  wife 
did  not  Join,  upon  the  property  previously 
covered  by  the  two  mortgages,  and  which  m 
the  Interim  had  become  a  homestead  of  Re- 
valk and  wife.  Kraemer  had  paid  off  one  of 
the  prior  mortgages,  and  satlaQed  the  other, 
which  constituted  (except  as  to  ?500)  the  con- 
slderatlMi  of  the  last  mortgage.  The  re- 
lease of  the  old  mortgages  and  the  execution 
of  the  new  one  were  on  the  same  day.  The 
court  said:  "But,  as  to  the  debts  secured  by 
the  original  mortgage  to  IiCck  and  FontacelU 
and  Kraemer,  we  regard  the  cancellation  of 
the  old  mortgages  and  the  substitution  of 
the  new  as  contemporaneous  acts.  It  was 
not  creating  a  new  incumbrance,  but  simply 
changing  the  form  of  the  clA.  A  court  <^ 
equity,  looliing  to  the  substance  of  such  a 
transaction,  would  not  permit  a  release,  in- 
tended to  be  effectual  only  by  f<Hrce  of  and 
for  the  purpose  of  giving  effect  to  the  last 
mortgage,  to  be  set  up,  even  if  the  last  mort- 
gage was  inoperative.  It  would  not  permit 
Bevaltc  to  take  Kraemer  and  Elsenhardt's 
money  and  apply  it  in  extinguishment  of  a 
prior  incumbrance,  and  then  claim  that  the 
property  should  neither  be  bound  by  the 
new  mortgage  or  the  old,"  etc.,— citing  Dillon 
V.  Byrne,  5  Cal.  455;  Blrreli  v.  Schle,  9  Cal. 
106;  Carr  v.  Caldwell,  10  Cal.  380.  See, 
also,  Tolman  v.  Smith,  85  Cal.  280,  24  Pac 
743.  The  case  of  Barber  v.  Babel,  36  Cal. 
11,  was  one  upon  all  fours  with  the  case  at 
bar,  except  that  there  the  original  note  and 
mortgage  were  barred  by  the  statute  of  lim- 
itations at  the  time  of  suit  brought  to  fore- 
close, and  the  court  held  that  aa  the  original 
mortgage  was  barred,  and  as  the  wife  had 
not  joined  in  the  execution  of  the  second 
mortgage^  no  recovery  could  be  had.  Saw- 
yer, C.  J.,  In  his  opinion,  at  page  23  of  the  re- 
port, refers  to  and  quotes  from  Swift  v. 
Kraemer  with  apparent  approval,  and  places 
the  decision  upon  eadb  bar  of  the  first  note 
and  mortgage  and  the  invalidity  of  the  sec- 
ond mortgage. 

It  is  very  evident  in  the  case  at  bar  the 
first  mortgage  was  cnly  released  to  give  ef- 
fect to  the  second  one,  and  in  a  court  of 
equity  the  defendants  should  not  be  heard 
to  say  that  the  second  mortgage  is  void  by 
reason  of  not  being  executed  by  the  wife, 
and  at  the  same  time  to  successfully  contend 
that  the  release  of  the  first  mortgage  extin- 
guished it.  The  complaint  states  the  whole 
facts  of  the  transaction,  sets  out  both  the 
mortgages,  and  asks  that  they  be  decreed  to 
constitute  but  one  security.  Under  such  cir- 
cumstances, the  court  below  was  Justified  in 
holding  as  it  did  in  substance:  (1)  That  the 
second  mortgage  upon  the  homestead  was 
void  as  against  the  wife  by  reason  of  her 
not  having  Joined  in  such  mortgage;  (2)  that 
the  first  mortgage,  having  been  satisfied  only 
for  the  purpose  of  giving  eftect  to  the  sec- 


ond one,  will  in  equity  be  deemed  to  be  and 
remain  in  force  until  the  demand  secured 
thereby  is  barred,  etc.;  (3)  that  one  of  the 
notes  secured  by  the  first  mortgage  not  be- 
ing barred  at  the  date  of  suit  brought,  a  fore- 
closure upon  the  homestead  could  be  decreed 
as  to  that  note  only.  That  part  of  the  Judg- 
ment appealed  from  should  be  affirmed. 

We  concur:  BELCHBB,  O.;  HAYNES,  0. 

PER  OmUAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 


(KB  CaL  U2) 
MARYSVILIiE  ELECTEIC  LIGHT  &  POW- 
ER CO.  V.  JOHNSON.     (No.  18,351.) 
(Supreme  Court  of  California.     S^>t  25, 1896.) 

BCBSORIPTION  TO  CoBPOBATtOIT— lilABILITT. 

1.  A  corporation  formed  for  the  "purpose 
of  producing  electricity  and  power"  cannot 
maintain  an  action  on  a  subscription  to  a  cor- 
poration to  be  formed  "for  the  purpose  of  for- 
nishlng  the  incandescent  system  of  electric 
liehtine." 

2.  If  the  subscribers  present  for  the  pur- 
pose of  organizing  the  corporation  are  the 
agents  of  an  absent  subscriber,  their  authority 
extends  only  to  the  formation  of  such  a  corpo- 
ration as  has  been  agreed  upon. 

Commissioners'  decision.  Department  2. 
Appeal  from  Bui)erior  court,  Yuba  county; 
John  G.  Gray,  Judge. 

Action  by  the  MaiysvUle  Electric  Light  ft 
Power  Company  against  F.  W.  Johnson  on  a 
subscription  to  stock.  Defendant  had  Judg- 
ment, and  plaintiff  appeals.    Affirmed. 

O.  A.  Webb  and  Wm.  G.  Murphy,  for  ap- 
pellant.   W.  H.  Carlln,  toe  respondent.- 

SBARLSt  C.  This  is  an  action  by  the 
plaintiff,  a  corporation,  to  recover  from  the 
defendant  $1,000,  upon  bis  agreement  to  take 
stock  in  a  corporation  thereafter  to  be  form- 
ed. The  agreement  was  executed  by  defend- 
ant and  some  36  others  on  the  25th  day  of 
March,  1890,  and  Is  In  the  words  and  figures 
following:  "For  the  purpose  of  forming  a 
corporation  to  have  for  Its  object  the  furnish- 
ing of  the  incandescent  system  of  electric 
lighting  to  those  who  may  desire  the  same, 
and  to  provide  the  funds  for  the  purchase  of 
the  necessary  plant,  we,  the  undersigned, 
hereby  subscribe  for  stock  to  the  amount  set 
opposite  to  our  respectlTe  names.  Amounts 
to  be  due  and  payable  upon  the  formation 
of  the  company  and  the  issuance  of  the 
stock."  Then  follows  the  list  of  names  sign- 
ing the  agreement,  with  the  amounts  by 
them  severally  subscribed,  among  which  is 
the  name  of  defendant,  who  subscribed  $1,<X)0. 
On  or  about  the  29th  day  of  March,  1890,  the 
subscribers  to  the  agreement,  or  a  portion  of 
them,  met  and  organized  the  corporation, 
plaintiff  herein,  under  the  laws  of  the  state 
of  California.  The  second  section  of  the  arti- 
cles of  Incorporation  defines  the  objects  ot 
the  corporation,  as  follows:   "That  the  pur- 
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poses  for  which  It  Is  formed  are  producing 
electricity  for  light  and  power."  Defendant 
did  not  participate  In  the  formation  of  the 
corporation,  consent  thereto,  or  In  any  way 
waive  any  of  his  rights  under  the  agreement 
The  facts  are  simple,  and  Involve  the  single 
proposition  as  to  the  liability  of  defendant 
to  pay  $1,000  to  a  corporation  formed  for  the 
purpose  of  "producing  electricity  for  light 
and  power,"  under  his  agreonent  to  pay  said 
sum  "for  the  purpose  of  forming  a  corpora- 
tion to  have  for  its  object  the  furnishing  of 
the  incandescent  system  of  electric  lighting 
to  those  who  may  desire  the  same,  and  to 
provide  the  funds  for  the  purchase  of  the  nec- 
essary plant"  That  the  agreement  in  ques- 
tion was  valid  and  binding  upon  the  parties, 
and  snfiSclent  In  law  to  authorize  the  plaintlfF, 
If  organized  as  a  corporation  in  consonance 
therewith,  to  maintain  an  action  to  recover 
the  sum  agreed  to  be  paid.  Is  well  settled. 
Water  Oo.  ▼.  Beecfaer,  101  CaL  70,  35  Paa 
S48;  Power  Oo.  v.  Johnson,  S3  Cal.  538^  29 
Pac.  126;  Kalh-oad  Oo.  v.  Hildreth,  S3  OaL 
123:  Water  Oo.  v.  West,  94  Oal.  399,  29  Pac. 
785.  Morawets,  In  his  work  on  Private  Cor- 
porations, at  section  52,  In  discussing  the  con- 
tract of  membership,  says:  "An  offer  or  con- 
tract to  become  a  shareholder  In  a  corpora^ 
tlon,  or  to  subscribe  for  shares  thereafter, 
does  not  become  binding,  or  create  a  liability, 
until  all  conditions  precedent,  upon  which  the 
offer  or  contract  Is  made,  have  been  per- 
formed,"—citing  Railroad  Co.  v.  Curtlss,  80 
N.  I,  219;  Ferry  Co.  v.  Balch,  8  Gray,  310; 
GofT  T.  Winchester  College,  6  Bush,  443; 
Bdlnboro'  Academy  t.  Robinson,  37  Pa.  St 
210,— and  adds:  'Tt  is  plain  that  no  liability 
is  incurred  unless  the  corporation  which  Is 
organized  is  the  specific  corporation  which 
was  contemplated  at  the  time  of  the  agree- 
ment" Hotel  Oo.  T.  Coyle,  36  Me.  405;  Man- 
oflEicturlng  OO.  v.  Fox,  12  Vt  804;  Manu- 
facturing Go.  v.  Schafer,  57  Cal.  396.  De- 
fendant subscribed  for  stodk  to  the  amount 
of  91,000  "for  the  purpose  of  forming  a  cor- 
poration having  for  its  object  the  furnishing 
of  the  incandescent  system  of  electric  light- 
ing, •  •  •  and  to  provide  the  funds  for 
the  necessary  plant"  The  frnmation  of  a 
'Corporation  for  such  purpose  was  a  condition 
precedent  to  the  right  of  plaintiff  to  recover. 
Until  it  has  ioae  so,  it  is  not  perceived  upon 
what  theory  It  can  comi>el  payment  If 
plaintiff  can  add  the  element  at  a  power  com- 
pany to  its  attributes,  upon  the  same  prin- 
<!lple  it  may  adopt  any  other  function,  and 
«till  hold  the  defendant  liable.  An  individual 
may  be  quite  willing  to  contribute  his  money 
«nd  assume  the  responsibilities  of  a  stock- 
holder in  a  corporation  to  furnish  light,  and 
«.t  the  same  time  decline  to  embark  in  an  en- 
terprise to  furnish  power,  or  to  engage  In 
other  and  distinct  branches  of  business.  It  is 
•nfflcICilt  to  say  that  defendant  only  agreed 
to  pay  his  money  for  stock  in  a  corporation 
for  lighting  purposes,  and  that  he  cannot, 
under  his  contract,  without  his  consent,  be 


compelled  to  pay  mon^  towarda  the  tomut 
tlon  of  a  corporation  for  an  additional  and 
distinct  purpose. 

Appellant  contends  that,  for  the  purposes 
of  the  organization  of  the  corporation,  the 
subscribers  present  were  the  agents  tor  those 
subscribers  who  were  absent  and,  in  support 
of  the  proposition,  dtes  West  v.  Crawford,  80 
Cal.  19,  27  Pac.  1123.  The  answer  to  this 
contention  is  that  If  the  subscribers  with  de- 
fendant are  to  be  deemed  his  agents  in  the 
formation  of  a  corporation,  the  extent  of 
their  authority  as  such  agents  only  went  to 
the  formation  of  such  a  corporation  as  had 
been  agreed  upon;  and,  when  they  went  be- 
yond the  bounds  thus  set,  they  exceeded,  as 
against  the  nonconsenting  defendant,  their 
authority,  and  their  acts,  as  to  blm,  were 
void. 

This  conclusion  reached,  It  follows  that  the 
plaintiff  is  not  entitled  to  recover,  and  that 
other  questions  involved  need  not  be  consid- 
ered. The  Judgment  appealed  from  should  be 
affirmed. 

We  concur:    HATNES,  O.;   VANOLIES",  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  fwegolng  opinion,  the  Judgment  appealed 
from  la  affirmed. 


du  Cal.  m) 
BLOOD  ▼.  LA  SERENA  LAND  *  WATER 

CO.     (No.  19,610.)  i 
(Supreme  Court  of  California.     Sept  27,  1895.) 

UMACTHOBIZBD     MOBTOAOa     BT      COBPOBATION  — 

H^TinOATION— AHBKDIHO  FLBASlHe— 

DiSOBETION  or  COUBT. 

1.  Where  land  was  purchased  for  a  corpora- 
tion by  its  officers  without  authority,  and  a 
mortgage  executed  for  the  purchase  price,  and 
the  corporation,  after  learning  of  the  traosac- 
tion,  took  possession  of  the  land,  surveyed  and 
platted  it  took  its  rents  and  profits,  sold  some 
of  it  and  exerdsed  ownership  over  It  subject 
to  the  mortgage,  the  corporation,  was  bound  by 
the  purchase  and  mortgage. 

2.  Under  an  allegation  that  a  contract  was 
made  by  defendant,  it  may  be  shown  that  it 
was  made  by  ratification  of  the  unauthorized 
acts  of  its  officers. 

3.  Where,  on  a  trial  to  foreclose  a  mortgage 
for  the  purchase  price  of  land,  defendant  cor- 
poration discovered  that  its  officer  who  had 
purchased  the  land  for  It  was  also  the  agent  of 
the  vendor,  but  did  not  move  to  amend  its  an- 
swer so  as  to  set  up  the  fraud  until  six  months 
after  the  trial,  the  refusal  of  the  court  to  per- 
mit it  to  do  so  was  not  an  abuse  of  discretion. 

4.  Civ.  Code,  §  2314,  provides  that  "a  rati- 
fication may  be  rescindra  when  made  •  •  • 
with  an  Imperfect  knowledge  of  the  material 
facts  of  the  transaction  ratified."  BeU,  that 
a  corporation  cannot  rescind  a  ratification  on 
the  ground  that  its  agent  in  conducting  a  sale 
was  also  the  agent  of  the  other  party,  where  it 
did  not  appear  that  the  corporation  was  igno- 
rant of  the  dual  relation  of  the  agent,  or  that 
its  agent  was  vested  with  any  discretion  in  ef- 
fecting the  sale. 

Oommissioners'  decision.  Department  2. 
Appeal  from  superior  conrt,  Santa  Barbara 
county;   W.  B.  Cope,  Judge. 

Action  by  James  A  Blood  againat  Ia  Be- 


B  Rehearing  granted. 
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rena  Land  &  Water  Company  to  foreclose  a 
mortgage.  There  was  judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Tbos.  McNuIta  and  Chapman  &  Hendricks, 
for  appellant  R.  B.  Canfleld  and  J.  W.  Tag- 
gart,  for  respondent 

BRITT,  C.  Foreclosure  of  mortgage.  De- 
fendant Is  a  corporation.  The  complaint 
(filed  May  24,  1892)  was  in  the  usual  form,  al- 
leging, with  otlier  matters,  that  defendant 
made  its  promissory  note  to  plaintiCC  on  Au- 
gust 30,  1887,  for  the  sum  of  $52,D00,  besides 
Interest,  due  one  year  from  date,  and  at  the 
same  time,  to  secure  payment  of  the  note, 
executed  to  plaintiff  a  mortgage  of  certain 
lands  in  Santa  Barbara  county.  The  note 
and  mortgage  were  subscribed  with  the 
name  of  the  defendant  Ity  its  president  and 
secretary,  uud  both  bore  the  impress  of  a 
Real  purporting  to  be  that  of  the  corporation. 
The  only  defense  made  by  the  answer  was 
that  the  defendant  never  authorized  the  exe- 
cution of  the  note  and  mortgage.  Defend- 
ant filed  a  cross  complaint,  stating,  among 
other  things,  that  about  September  1,  1887, 
plaintiff  conveyed  to  defendant  by  deed  the 
premises  described  in  the  mortgage,  and  that 
as  part  of  the  consideration  therefor,  said 
note  and  mortgage  were  delivered  to  plain- 
tiff wltliout  the  authority  or  consent  of  de- 
fendant, and  that  it  was  not  privy  to  the  pur- 
chase of  the  land;  that  defendant  never  ap- 
propriated to  itself  the  use  of  the  land  or 
the  profits  thereof;  that  defendant's  board 
of  directors,  at  a  meeting  held  May  20,  1892, 
passed  a  resolution  reciting  tliat  the  pur- 
chase of  said  land  (called  the  "Blood  Ranch") 
and  tlic  execution  of  said  note  and  mortgage 
were  never  authorized  by  the  defendant  and 
directing  the  president  of  the  company  to 
make  in  its  name,  and  tender  to  plaintiff,  a 
reconveyance  of  the  land,  excepting  a  small 
parcel  previously  conveyed  by  defendant  in 
conjunction  with  plaintifr,  to  one  Thompson; 
that  such  a  deed  was  so  made  and  tendered 
to  plaintiff  on  May  31,  18U2,  and  by  him  re- 
jected. Upon  this  cross  complaint  defend- 
ant prayed  that  the  note  and  mortgage  be  de- 
clared void.  The  court  sustained  a  demurrer 
to  the  cross  complaint,  and  the  correctness 
of  its  action  In  that  regard  is  not  impugned. 
Wo  state  the  matters  there  alleged  merely  to 
illustrate  the  subtwqueut  histoi-y  of  the  case. 

It  is  disclosed  by  the  record  that  the  plain- 
tiff was  the  owner  of  the  land  (about  3.% 
acres)  in  the  year  1887,  and  authorized  his 
nephew,  also  named  James  A.  Blood,  a  real- 
estate  broker,  to  make  sale  of  the  same  at 
the  price  of  ?10r),000,  agreeing  to  pay  him  a 
commission  of  $5,0U0,  contingent  upon  his 
effecting  a  sale.  The  broker  associated  sev- 
eral other  persons  with  himself,  and  they 
formed  in  August,  1887,  the  defendant  coitki- 
ration,  for  the  purpose  of  buying  plaintiff's 
land.  Said  broker  conducted  the  negotiation 
with  plaintiff  on  behalf  of  the  promoters  of 
the  corporation,  and  the  terms  of  the  pur- 


chase were  substantially  settled  before  Au- 
gust 29,  1887,  at  which  time  officers  of  the 
corporation  were  elected,  said  broker  becom- 
ing its  secretary  and  a  member  of  Its  board 
of  directors.    Plaintiff  executed  a  deed  of  the 
land  to  defendant  and  at  the  same  time  re- 
ceived (but  from  whose  hands  does  not  dear- 
ly appear)   the  said  note  and   mortgage  as 
security  for  the  deferred  or  second  payment 
of  one-half  the  agreed  purchase  price,  the 
first  payment   being   made   partly    In   cash 
(about  $37,500),  paid  by  the  subscribers  to  de- 
fendant's stock,  and  partly  In  such  stock  it- 
self.   There  was  no  resolution  of  defendant's 
j  board  of  directors  authorizing  the  purchase 
of  the  land  or  the  issuance  of  the  note  and 
mortgage,  nor  was  the  seal  affixed  thereto 
I  ever  adopted  as  the  corporate  seal  by  any 
direct  action  of  the  board  for  that  purpose. 
j  Plaintiff's  deed  to  defendant  bore  the  same 
I  date  as  the  mortgage,— August  30,  1887;   but 
1  they  were  not  In  fact  exchanged  until  about 
I  September   loth,    following.     Shortly    after- 
wards the  defendant  took  possession  of  the 
land,  and  its  board  of  directors,  by  resolu- 
tion, authorized  the  survey  and  subdivision 
of  the  same  into  lots,  blocks,  and  streets,  and 
fixed  prices  at  which  subdivisions  might  be 
sold.     The  board  also  ordered  the  letting  of 
parcels  of  the  land  for  temporary  purposes, 
and  in  Scpteipber,  1888,  pas.sed  a  resolution 
directing  the  execution  of  a  deed  to  plaintiff 
of  8^4  acres  thereof,  at  the  price  of  $3,7o0; 
and  in  February,  1890,  in  the  same  manner 
authorized  the  conveyance  of  a  parcel  (ap- 
parently about  15  acres)  to  one  Thompson. 
Deeds  were  executed  pursuant  to  such  reso- 
lutions.    In   the   conveyance    to    Thompson 
plaintiff  joined.     The  defendant  caused  ix>r- 
tions  of  the  land  to  be  cultivated,  and  toolc 
I  the  proceeds  of  the  crops  grown  thereon  in 
I  the  year  1888.     It  also  caused  to  be  cut  some 
I  trees  growing  on  the  land,  and,  through  its 
I  board    of    directors   and    officers,    exercised 
,  many  other  acts  of  ownership  not  necessarj- 
to  be  detailed.     All  the  proceeds  of  said  sales 
I  of  land,  as  well  as  the  net  receipts  from  sales 
I  of   crop,    wore   paid   over  by   defendant  to 
'  plaintiff  on  the  note  in  suit     In  April,  18SU, 
I  the  board  of  directors  passed  a  resolution  re- 
I  citing  that  "owing  to  the  great  depression 
,  in  real   estate,  it  is  impossible  to  sell  our 
I  La  Serena  property  [covered  by  the  mort- 
,  gage],  either  In  whole  or  part";  and  request- 
ing plaintiff  to  accept  the  proceeds  of  the 
'  ranch  in  lieu  of  interest  on  the  company's 
indebtedness  to  him,  and  to  assume  the  man- 
agement of  the  ranch.     Such  proposal  was 
,  acceded  to  by  plaintiff,  and  was  carried  into 
effect    The  trial  was  had  in  Noveml)er,  1892; 
I  the  evidence  closing  on  the  23d  day  of  that 
month.     Said  real-estate  broker  was  a  wit- 
I  ucss,  and,  incidentally  to  the  main  purposes 
I  of  his  examination,   gave  testimony  of  his 
I  agency  to  sell  the  land,  and  of  his  interest 
in  effecting  the  sale.     On  May  12,  1893,  the 
court  announced  orally  its  decision  In  favor 
of  plaintiff;    and  on  May  25th  folio wlug,  he- 
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fore  the  findings  were  signed,  defendant  ap- 
plied for  leave  to  amend  Its  answer  by  add- 
ing a  defense  thereto  based  on  the  circum- 
stances of  the  dual  agency  of  the  broker  and 
his  interest  in  making  the  sale,  which  mat- 
ters, It  was  alleged,  were  unknown  to  the 
subscribers  for  the  company's  stock.  It  was 
stated  In  an  affidavit  accompanying  .the  mo- 
tion for  leave  to  amend  that  knowledge  of 
the  facts  averred  In  the  proposed  amendment 
was  first  obtained  by  defendant  from  said 
testimony  of  the  broker  at  the  trial.  Such 
amendment  contained  no  allegations  looking 
to  a  rescission  of  the  contract,  nor  any  refer- 
ence to  the  offer  to  reconvey  the  land  to 
plaintiff,  as  in  the  cross  complaint  to  which 
a  demurrer  bad  been  sustained.  The  court 
refused  leave  to  amend,  and  Judgment  pass- 
ed for  plaintiff,  with  provision  for  execution 
generally  in  case  of  deficiency  after  sale  of 
the  premises. 

1.  For  the  purposes  of  the  decision,  it  may 
be  assumed.  In  accordance  with  the  conten- 
tion of  appellant,  that  the  corporation  was 
not  originally  privy  to  the  purchase  of  the 
land  from  plaintiff,  and  that  the  Instruments 
in  suit  purporting  to  be  its  obligations  were 
originally  executed  without  Its  authority. 
But  it  is  manifest— leaving  out  of  view  for 
the  moment  the  effect  of  t&c  broker's  double 
agency— that  the  corporation  adopted  as  Its 
own  the  whole  transaction  with  plaintiff,  of 
which  the  execution  of  the  note  and  mort- 
gage was  an  Inseparable  part.  Defendant, 
acting  through  its  board  of  directors  and  ofli- 
cci-s,  and  they  liaving  full  knowledge  of  the 
terms  of  the  mortgage,  took  possession  of 
the  land,  surveyed  and  platted  It,  cultivated 
it,  took  its  rents  and  profits,  sold  and  con- 
voyed some  of  it,  and  offered  to  sell  the  re- 
mainder, and  in  all  respects  conducted  Itself 
as  the  absolute  owner  thereof,  subject  only 
to  the  incumbrance  of  the  mortgage.  The 
facts  that  the  proceeds  of  sale  of  portions  of 
the  land  and  of  produce  grown  thereon  were 
all  paid  over  to  plaintiff  for  application  on 
the  Indebtedness  In  question,  and  that  after 
April  23,  ISS),  the  entire  profits  of  the  land 
were  delivei-ed  to  him  in  lieu  of  interest,  cut 
no  figure  in  the  case,  so  far  as  we  see,  except 
to  show  defendant's  knowledge  of  the  debt 
and  recognition  of  its  liability  thereon.  With 
the  assent  of  defendant,  signified  In  the 
manner  we  have  stated,  the  title  to  plaintiff's 
land  passed  to  defendant,  and  the  contract  of 
sale  thus  became  fully  executed.  Obviously, 
defendant  could  not  take  the  land  in  virtue 
of  the  contract  made  In  its  name,  and  re- 
pudiate the  obligation  to  pay  therefor  im- 
posed by  the  same  contract  Civ.  Code,  §§ 
lo8S>,  '2311.  The  principle  declared  In  section 
2310  of  the  same  Code,  Illustrated  by  Salfleld 
V.  Reclamation  Co.,  94  Cai.  54G,  29  Pac.  1105, 
and  Invoked  by  appellant,  has  no  opplication 
to  this  case.  Borel  v.  Rollins,  30  Cal.  410; 
llogers  T.  L^ind  Co.,  134  N.  Y.  211,  32  N.  E. 
27;  Grlbble  v.  Brewing  Co.,  100  Cal.  72,  34 
Pac.  527,  and  cases  cited;    Fraser  v.  Bridge 


Co.,  103  CaL  7»,  36  Pac.  1037;  1  Mor.  Corp. 
SI  il^lS,  54U.  Appellant  argues  that  the  rati- 
fication or  adoption  of  the  contract  by  defend- 
ant cannot  be  considered,  because  not  al- 
leged in  the  complaint;  but  we  understand 
the  rule  to  be  that  it  Is  sufficient  In  such 
cases  to  aver  that  the  contract  was  made  by 
defendant  without  describing  the  processes 
by  which  it  was  made.  Goetz  t.  Goldbaum 
(Cal.)  37  Pac.  W6. 

2.  That  a  broker  cannot  represent  both 
parties  to  a  .contract  of  sale  in  which  discre- 
tion, judgment,,  and  skill  are  to  be  exercised 
by  blm,  unless  they  have  knowledge  of  his 
double  capacity,  and  consent  to  be  so  repre- 
sented, and  that  a  party  led  unwittingly  into 
a  contract  by  means  of  such  double  agency 
may  avoid  the  contract  by  methods  suitable 
to  the  circumstances  of  the  caae,  are  propo- 
sitions not  to  be  denied.  Empire  State  Ins.  Co. 
▼.  American  Cent.  Ins.  Co.,  138  N.  Y.  446, 34  N. 
E.  200,  and  cases  cited;  Cassard  v.  Hinmann, 
6  Boew.  8.  Cf.  Hunsaker  v.  Sturgis,  29  Cal. 
142;  Davis  V.  Rock  Creek  Co.,  55  Cal.  359. 
In  this  case  the  real-estate  broker,  as  a  pro- 
moter of  the  corporation,  occupied  a  relation 
of  trust  to  the  subscribers  for  the  stock  and 
to  the  corpoiutlon  itself.  Burbank  v.  Den- 
nis, 101  Cal.  100,  35  Pac.  444.  If  he  failed  to 
disclose  to  his  associates  his  agency  for  the 
plaintiff  and  his  interest  in  effecting  the  sale, 
and  If  he  was  charged  with  any  duty  in  their 
behalf  beyond  merely  communicating  to 
plaintiff  their  determination  in  the  matter 
reached.  Independently  of  his  suggestion  or 
infiuence,  then  his  conduct  in  negotiating  the 
purchase  as  their  agent  also  was  a  fraud  up- 
on them.  Civ.  Code,  SS  2230-2234.  But  fraud 
as  a  defense  to  an  action  on  contract  is  "new 
matter"  which  must  be  pleaded,  and  cannot 
be  given  in  evidence  under  a  mere  denial  of 
the  execution  of  the  contract  Boone,  Code 
PI.  ii  66,  07,  14«;  Gushee  v.  Leavitt  5  CaL 
100;  Capuro  v.  Insurance  Co.,  39  Cal.  123; 
Wetherly  v.  Straus,  93  Cal.  283,  28  Pac.  IMS. 
In  the  present  Instance  defendant  made  no 
attempt  at  defense  on  the  ground  that  fraud 
had  Infected  the'transaction  with  plaintiff 
until  more  than  six  months  after  the  trial, 
where  the  facts  constituting  the  alleged  fraud 
were  divulged,  and  after  the  court  had  or- 
dered Judgment  for  plaintiff.  We  are  there- 
fore of  opinion  that  even  If  defendant  had 
once  the  right  to  assail  the  contract  because 
of  the  agency  of  said  broker  to  sell  as  well 
as  to  purchase  the  land,  the  right  was  waiv- 
ed by  failure  to  assert  it;  and  that  under 
the  circumstances  appearing,  the  court  did 
not  abuse  its  discretion  in  refusing  to  allow 
an  amendment  to  the  answer  setting  up  the 
alleged  fraud. 

3.  But  it  is  said  that  the  fact  that  the 
broker  represented  both  parties  to  the  trans- 
action for  the  sale  of  the  land  was  a  matter 
unknowri  to  defendant  at  the  time  of  Its  pro- 
ceedings evincive  of  adoption  and  ratification 
of  the  contract  with  plaintiff,  and  hence  the 
effect  of  those  proceedings  as  confirmatory  of 


Digitized  by 


Google 


1020 


PACIFIO  RBPOETBR,  Vol.  *L 


(CaL 


the  contract  Is  nulllfled.  Civ.  Code,  §  2314. 
That  section  provides  that  "a  ratification 
may  be  rescinded  when  made  without  anch 
consent  as  is  required  in  a  contract,  or  with 
an  Imperfect  knowledge  of  the  material  facts 
of  the  transaction  ratified,  but  not  other- 
wise." Now,  If  It  were  conceded,  as  we  do 
not  concede,  that  defendant  could  obtain  a 
rescission  without  some  appropriate  plead- 
ing showing  the  ground  therefor,  and  that  It 
had  taken  the  steps  necessary  to  give  it  the 
right  to  rescind,  yet  we  think  .the  evidence 
before  us  does  not  bring  defendant's  case 
within  the  scope  of  said  section  2314.  It  does 
not  show  but  that  all  the  promoters  of  the 
corporation,  and  the  corporation  Itaelf,  after 
It  was  organized,  had  full  knowledge  of  the 
broker's  rtiation  to  the  plaintiff  and  interest 
In  bringing  about  a  sale;  or  that  the  price 
and  terms  of  sale  were  not  fixed  by  those 
connected  with  him  in  the  purchase  without 
his  Intervention,  so  that  he  had  no  discretion 
to  exercise  for  their  benefit,  and  was  a  mere 
mouthpiece  to  communicate  to  plalntifF  the 
result  of  their  deliberations.  See  Empire 
Btate  Ins.  Co.  v.  American  Gent  Ins.  Co.,  138 
N.  Y.  44»,  34  N.  E.  200.  Since  defendant 
seeks  to  avoid  the  effect  of  an  active  affirm- 
ance of  the  contract  with  plaintiff  during  a 
period  of  several  years,  we  think  it  had  the 
burden  of  proof  to  show,  at  least.  Ignorance 
or  imperfect  knowledge  of  matters  which 
might  have  Inflnenced  its  conduct,  and  we 
also  think  that  It  failed  to  sustain  such  bur- 
den; this  aside  from  the  question  of  the 
necessity  to  plead  the  alleged  defense.  We 
find  no  substantial  errw  in  the  record.  The 
Judgment  and  order  should  he  atUrmed. 

We  concur:  VANOUEF,  C;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  atUrmed. 


(10»  Cal.  242) 

TAHOE  ICE  CO.  v.  UNION  ICE  CO.     (No. 

18.381.) 

(Supreme  Court  of  California.     Sept.  27,  1885.) 

Contract— BsEiLCB— Damages— EviDBKCB. 

1.  Where  there  is  a  snbBtantial  conQict  in 
the  evidence,  the  verdict  will  not  be  disturbed 
on  appeal. 

2.  On  a  breach  by  a  vendee  in  the  third  year 
of  a  contract  for  the  purchase  of  an  annual  ice 
crop  of  a  specified  number  of  tons  for  five  years 
from  January  Ist,  at  a  fixed  price  per  ton.  the 
vendor,  in  December  of  that  year,  commenced 
an  action  against  him  for  the  breach.  Ildd, 
the  damages  for  failure  to  take  the  fourth 
year's  crop  was  the  difference  between  the  con- 
tract price  and  the  value  of  the  ice  sold  and  left 
unsoid. 

3.  Where  a  vendor,  on  a  breach  by  a  ven- 
dee in  the  third  year  of  a  contract  for  the  pur- 
chase of  the  annual  ice  crop  for  five  years, 
sues  for  damages  for  the  years  subsequent  to 
the  breach,  evidence  of  the  narvestlng  and  qual- 
ity of  the  crop  for  those  years  is  admissible. 

4.  A  vendor,  on  a  breach  by  a  vendee  in 
the  third  year  of  a  contract  for  the  purchase  of 
the  annual  ice  crop  for  five  years,  may  recover 


loss  of  profits  for  the  years  subsequent  to  that 
of  the  breach,  without  specially  pleading  them. 

Department  2.  Appeal  from  superior  court, 
Nevada  county;  John  Caldwell,  Judge. 

Action  by  the  Tahoe  Ice  Company  against 
the  Union  Ice  Company  for  breach  of  con- 
tract From  a  judgment  for  plidntiff  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Wilson  &  Wilson,  T.  0.  Coogan,  and  P.  F. 
SImonds,  for  appellant  Knight  &  Heggerty 
and  T.  S.  Ford,  for  respondent 

McFARLAND,  J.  This  action  was  brought 
to  recover  $46,982.99,  damages  for  alleged 
breaches  of  a  certain  written  contract  be- 
tween the  parties.  The  jury  returned  a  ver- 
dict In  favor  of  plaintiff,  and  assessed  tbe- 
damage  at  $23,123.72,  for  which  amount 
Judgment  was  rendered.  Defendant  appeals- 
from  the  Judgment,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  respondent  and  appellant  are  both  cor- 
porations; and,  for  several  years  prior  to 
the  commencement  of  this  action,  they  bad 
both  been  engaged  in  the  ice  business.  The 
respondent  harvested  and  stored  Ice  near 
Truckee,  In  Nevada  county,  where  it  had  its 
ponds.  Ice  houses,  etc.  The  appellant  wa» 
engaged  In  selling  Ice,  at  wholesale  and  re- 
tail, at  numerous  places  throughout  Califor- 
nia, Arizona,  and  New  Mexico,  and  had  its- 
principal  place  of  business  at  San  Franclscoi. 
On  the  2d  day  of  January,  1889,  the  respond- 
ent and  appellant  entered  Into  a  written  con- 
tract by  which  respondent  sold  to  appellant 
all  of  respondent's  crops  of  Ice,  to  the  extent 
of  14,000  tons  per  annum,  for  five  years; 
commencing  on  January  1,  1889,  and  ending^ 
on  January  1,  1894.  And  appellant  contract- 
ed to  pay  for  said  Ice  for  said  five  years 
$2.25  per  ton.  It  was  provided  therein  '^hat» 
In  the  event  of  any  breach  of  contract  by 
either  party  or  neglect  to  comply  with  terms- 
of  this  agreement,  then  the  same  may  be 
terminated  by  either  party  upon  its  giving 
reasonable  notice  in  writing  to  the  other 
party."  And  the  clause  of  the  contract 
which  is  chiefly  imi>brtant  In  this  litigation 
is  the  following:  "It  is  further  agreed  by 
said  Tahoe  Ice  Company  that  all  ice  sold  and 
to  be  delivered  to  sold  Union  Ice  Company 
nnder  this  agreement  shall  be  good,  mer- 
chantable ice,'  and  suitable  for  the  general 
trade  at  the  points  of  delivery  from  the 
cars."  The  parties  seem  to  have  carried  cot 
the  contract  in  a  manner  satisfactory  to  both 
for  the  first  three  years;  but  In  the  third 
year  (1892)  the  appellant  about  April  of  that 
year,  commenced  complaining  to  respondent 
that  the  ice  was  not  of  as  good  quality  as 
that  provided  for  in  the  contract.  However, 
appellant  continued  to  receive  the  ice  until 
the  14th  day  of  June,  1892;  but  on  that  day 
It  served  a  written  notice  upon  respondent 
that,  on  account  of  the  latter's  alleged  breach 
of  the  said  contract,  the  appellant  had  elect- 
ed to,  and  thereby  did,  terminate  the  con- 


Digitized  by 


Google 


Cal} 


TAHOE  ICE  CO.  v.  UNION  ICE  CO. 


1021 


tract;  and  afterwards  appellant  refused  to 
receive  any  more  ice. 

This  actlMi  was  commenced  on  December 
17,  1892.'  The  damages  claimed  were:  (1) 
A  certain  amoont  of  money  due  for  Ice  deliv- 
ered and  received  before  said  notice;  (2)  Ice 
wasted  by  the  refusal  of  appellant  to  take  or 
pay  for  any  more  ice  after  said  notice;  (3) 
the  difference  between  the  price  which  ap- 
I>ellant  was  to  have  paid  for  the  ice  of  the 
crop  of  1892  left  in  the  ice  houses  and  the 
amount  which  it  brought  at  public  auction 
after  notice  of  the  sale  to  appellant;  and  (4) 
the  difference  between  what  respondent 
should  have  received  from  appellant  for  the 
ice  crop  of  1893  and  its  actual  value  during 
that  year.  There  was  scarcely  any  conflict 
of  evidence  as  to  the  amounts  of  the  several 
Items  of  damages  above  stated;  and  the  ver- 
dict of  the  jury,  so  far  as  the  sum  of  money 
assessed  as  damages  is  concerned,  was  clear- 
ly Justified  by  the  evidence,  provided  re- 
spondent was  entitled  to  recover  at  all. 

But  appellant  contends  that  respondent 
was  not  entitled  to  i:ecover  at  all,  because  the 
Ice  furnished  by  respondent  in  1893  was  not 
"good,  merchantable  ice,  and  suitable  for  the 
general  trade  at  the  points  of  delivery  from 
the  cars";  and  near^  all  of  its  testlmcny 
was  directed,  to  that  point.  There  is  some 
discussion  by  appellant  as  to  the  proper  con- 
titmctlon  of  this  clause  of  the  contract;  that 
is,  as  to  the  places  at  which  the  ice  was  to 
be  "good,  merchantable,"  etc.;  but  we  do 
not  understand  respondent  to  differ  with  ap- 
pellant on  that  point.  The  Ice.  was  loaded 
on  the  cars  at  Truckee,  as  required  and  re- 
quested by  appellant;  but  it  was  to  be  good, 
merchantable,  and  suitable  for  the  trade  "at 
the  points  of  delivery  from  the  cars."  In  the 
rulings  of  the  court  upon  the  admissibility 
of  evidence  as  to  the  character  of  the* ice, 
we  see  no  error.  Therefore,  the  question 
whether  the  ice  was  of  the  character  required 
by  the  contract  was  a  pure  question  of  fact 
for  the  jary.  Upon  that  question  a  great 
many  witnesses  testified.  Their  testimony 
was.  In  a  great  measure,  conflicting;  but 
without  stating  the  evidence  here,  which 
would  be  a  useless  task,  it  is  sufllclent  to  say 
that  there  was  a  mass  of  testimony  to  the 
point  that  the  ice  was  good,  merchantable, 
and  suitable  for  the  trade  at  the  points  of 
delivery  from  the  cars.  It  appeared  inci- 
dentally that,  at  the  time  when  appellapt 
commenced  to  complain,  a  new  competing  ice 
company,  called  the  "National,"  had  come 
into  existence,  and  had  reduced  the  i»lce  of 
Ice;  and  it  is  suggested  by  counsel  for  re- 
spondent that  this  reduction  In  the  price  of 
Ice  was  the  main  reason  why  appellant  de- 
sired to  terminate  the  contract;  but,  apart 
from  that  suggestion,  the  evidence  upon  the 
direct  subject  of  the  charact»  of  the  ice  was 
amply  sufficient  to  Justify  the  verdict,  and 
brings  the  case  fully  within  the  rule  which 
governs  in  cases  where  there  is  a  substantial 
conflict  of  evidence 


It  is  contended  by  app^ant  that  res];>ond- 
ent  was  not  entitled  to  recover  anything  for 
proflta  which  would  have  accrued  to  It  on 
the  Ice  crop  of  the  last  year  covered  by  the 
contract  (1893),  because  such  profits  are 
merely  specnlative,  conjectural,  etc.  The 
rule,  no  doubt,  is  that  profits  too  remote,  con- 
tingent, and  speculative  to  be  brought  with- 
in any  safe  or  reasonable  estimate  of  dam- 
ages cannot  be  allowed;  as,  for  instance, 
profits  too  much  depending  upon  finctuatioDS 
of  markets  and  business,  supposed  successful 
speculations  by  the  vendor  with  moneys  that 
would  have  been  realized  out  of  the  contract 
had  it  been  performed,  a  good  bargain  of 
resale  by  the  vendee  of  the  thing  bought  if  it 
had  been  delivered,  etc.  But  such  was  not 
the  kind  of  profit  sought  by  and  awarded  to 
respondent;  it  was  "a  direct  and  natural  re- 
sult which  the  law  will  presume  to  follow  the 
breach  of  the  contract."  Burrell  v.  Salt  Co., 
14  Mich.  34,  and  cases  there  cited.  The  case 
at  bar  is  identical  in  principle,  upon  this 
point,  with  Hale  v.  Trout,  35  Cal.  229,  where 
Sawyer,  C.  J.,  reviews  the  subject  Very  elab- 
orately. In  tliat  case  there  was  a  contract 
by  which  plalntlfC  agreed  to  manufacture  up- 
on defendants'  premises,  and  deliver  to  de- 
fendants, 2,000,000  feet  of  "merchantable 
and  clean  sawed  lumber,"  a  certain  amount 
of  the  lumber  to  be  delivered  each  month,  so 
that  the  contract  would  run  through  two  or 
three  years;  and  defendants  agreed  to  pay 
therefor  $10  per  thousand.  The  pialntifC  had 
delivered  to  defendants,  according  to  the 
contract,  about  320,000  feet,  a  part  of  which 
had  not  been  paid  for  when  defendants  notl- 
fled  plaintiff  that  they  would  not  receive  ae 
pay  for  any  more  lumber,  because,  as  they 
claimed,  the  lumber  delivered  was  not  mer- 
chantable, etc.  The  action  was  brought  "to 
recover  the  price  of  the  lumber  delivered  but 
not  paid  for,  and  damages  for  breach  of  the 
contract  by  the  defendants  in  declaring  the 
contract  at  an  end,  and  refusing  to  receive 
any  more  lumber  under  it."  The  court  be- 
low refused  to  allow  any  prospective  dam- 
ages, and  the  Judgment  was  reversed.  The 
court  held  that  the  plaintiff  was  entitled  "to 
recover,  flrstly,  the  contract  price  for  the 
lumber  actually  delivered  and  received  under 
the  contract;  and,  secondly,  upon  the-breach, 
to  recover  the  entire  damages  resulting  fron* 
the  breach  on  the  part  of  defendants  in  put- 
ting an  end  to  and  refusing  to  receive  any 
more  lumber  under  the  contract."  The  opin- 
ion of  the  court  In  that  case,  and  the  many 
authorities  therein  cited,  furnish  answers  to 
the  arguments  of  appellant  In  the  case  at 
bar,  and  the  court  say:  "The  foregoing 
cases  show  that  he  [plaintiff]  may  so  sue  and 
recover  the  whole  damage  sustained  in  con- 
sequence of  the  breach  without  waiting  for 
the  time  of  performance  to  elapse,  or  repeat- 
ing an  offer  to  perform  from  month  to  month 
as  the  time  of  delivery  arrives,  and  that  the 
rule  of  damages  upon  the  breach  is  the  clear 
profit  which  the  plaintiff  would  have  made; 
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that  is  to  say,  the  difference  between  the  con- 
tract price  and  what  it  would  have  cost  the 
plaintiff  to  manufacture  and  deliver  the  lum- 
ber according  to  the  terms  of  the  contract." 
The  rule  of  damages  thus  stated  was  correct 
In  ttiat  case,  because  there  the  plaintiff  never 
owned  the  lumlier,  but  merely  manufactured 
it  out  of  the  timber  of  the  defendants.  In 
the  case  at  bar  the  respondent  harvested  the 
crop  of  1803,  and  at  the  time  of  the  trial  had 
sold  some  of  it  at  the  highest  market  price 
to  other  persons,  and  had  the  residue  of  the 
crop  on  hand;  and  the  court  instructed  the 
Jury,  as  to  the  crop  of  1893,  that  if  the  ice 
was  merchantable,  etc.,  "then  the  measure 
of  damages  for  said  year  is  the  difference  be- 
tween the  contract  price  and  the  value  of  the 
ice  sold  and  left  unsold."  This  instruction 
was  correct,  and  as  favorable  to  appellant  as 
It  could  have  hoped  for.     Civ.  CSode,  S  3311. 

Appellant  was  not  injured  by  the  introduc- 
tion of  evidence  showing  the  harvesting, 
quality,  etc.,  of  the  Ice  crop  of  1898.  A  large 
part  of  it  had  lieen  harvested  when  the  ac- 
tion was  commenced;  and  it  had  all  been 
harvested,  and  all  the  facta  had  occurred, 
long  before  the  trial,  which  took  place  in 
the  latter  part  of  May  in  that  year.  If  re- 
spondent had  not  harvested  any  crop  for 
1893,  its  damages  would  have  been  the  same, 
although  proof  of  them  might  not  have  been 
made  with  quite  as  much  certainty.  Re- 
Biwndent  did  nothing  to  increase  the  dam- 
ages or  make  them  more  onerous  to  appel- 
lant. 

Appellant  contends  that,  as  to  the  profit 
for  1893,  the  complaint  is  insufficient,  and 
that  evidence  was  erroneously  admitted  on 
that  subject,  because  such  profit  was  in  the 
nature  of  special  damages  which  were  not 
8|x>clally  pleaded.  This  contention  cannot 
bo  maintained.  Loss  of  profits  which,  like 
those  claimed  in  the  case  at  bar,  are  the  di- 
rect and  natural  results  of  a  contract,  and 
which  the  law  implies  from  such  breach, 
are  recoverable  without  special  allegations. 
Burreli  v.  Salt  Co.,  14  Mich.  34;  O'Connell  v. 
Hotel  Co.,  90  Cal.  515,  519,  2T  Pac.  373;  En- 
nis  V.  Publishing  Co.,  44  Minn.  105,  46  N.  W. 
314;  Shaw  v.  Uoffman,  21  Mich.  157;  Mas- 
terton  y.  Mayor,  etc.,  of  Brooklyn,  7  Hill,  61; 
Laraway  v.  Perkins,  10  N.  Y.  371. 

We  see  no  material  errors  in  the  instruc- 
tious  to  the  jury  or  in  rulings  upon  admissi- 
bility of  evidence.  The  exceptions  to  these 
rulings  are  covered  by  the  general  views 
above  expressed.  The  court  told  the  jury 
that  certain  things  were  "admitted."  This 
expression  should  be  avoided  in  charges  to 
Juries  when  there  is  any  doubt  on  the  eab- 
jcct;  but  in  the  case  at  bar  we  can  see  no 
Injury  to  appellant  from  the  use  of  the  ex- 
pression, for  there  was  no  doubt  as  to  the 
matters  to  which  it  referred.  The  judgment 
and  order  appealed  from  are  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(108  Chi  2S) 

SMITH  et  al.  v.  GREEN.     (No.  18,413.) 

(Supreme  Court  of  California.     Sept.  27.  18^.) 

Watkb  Rights— Abandonmest — Basement  bt 

Pbesckiption. 

1.  The  open,  notorious,  exclusive,  and  ad- 
verse use  of  water  from  a  stream  for  a  period 
of  five  years  establishes  title  in  the  user. 

2.  Upon  abandonment  by  a  mere  appropri- 
ator  of  the  use  of  the  water  of  a  certain  stream, 
such  waters  became  subject  to  a  new  appro- 
priation. 

3.  An  executed  parol  license  to  use  the  wa- 
ters of  a  certain  stream  is  irrevocable. 

Department  2.  Appeal  from  superior  court. 
Siskiyou  county;  J.  S.  Beard,  Judge. 

Action  by  Minerva  Smith  and  another  to 
restrain  O.  V.  Green  from  diverting  more 
than  half  of  the  waters  of  a  certain  water 
course.  From  a  Judgment  for  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Geo.  H.  Maxwell  and  L.  P.  Cobum,  for  ap- 
pelhint  James  F.  Farraher  and  Gillls  & 
Tapscott,  for  respondents. 

McFARLAND,  J.  This  action  was  brought 
to  restrain  defendant  from  diverting  more 
than  one-half  of  the  waters  of  a  certain  water 
course,  called  "Crystal  Creek."  Judgment 
went  for  plaintiffs,  from  which  Judgment  and 
from  an  order  denying  a  motion  for  a  new 
trial,  the  defendant  appeals.  The  appellant 
claims  under  one  David  H.  Lowery,  and  the 
respondents  under  one  Joseph  F.  Ixjwcry,  a 
brother  of  said  David.  The  facts  found  by 
the  court  a^  (briefiy)  these:  In  the  year 
1852  said  David  Lowery  settled  upon  said 
Crystal  creek,  which  runs  from  the  west 
down  towards  the  east.  At  that  time  It  ran 
through  unsurveyed  United  States  public 
lands,  and  there  was  no  way  of  getting  payer 
title  to  said  lands.  There  was  what  was  call- 
ed the  "pos-sessory  law"  of  California,  and 
under  this  David  marked  out  a  piece  of  land, 
or  "claim."  and  had  it  regularly  recorded 
with  tlie  county  recorder  of  Siskiyou  county. 
This  claim  embraced  100  acres,  and  Crystal 
creek  ran,  from  west  to  east,  nearly  through 
the  center  of  the  claim.  He  built  a  dwelling 
house  on  the  north  side  of,  and  near  the  bank 
of,  the  creek;  and  in  1853  he  built  a  short 
flume  and  ditch  to  a  point  about  50  yards 
above  his  upper  line,  and  therein  diverted  the 
waters  of  the  said  creek  to  his  house  for  do- 
nipstic  use  and  stock,  and  for  irrigating  and 
tlairy  purposes.  In  the  latter  part  of  1853 
he  went  back  to  his  former  home,  in  Illinois, 
and  induced  his  brother  Joseph  to  come  with 
his  family  to  (:;alifornIa,  and  settle  beside 
him  on  Crj-stal  creek;  and  Joseph  arrive<l 
there  In  February,  1854.  It  was  then  and 
there  agreed  between  David  and  Joseph  that 
the  latter  should  take  up  a  claim  immediately 
oast,  below  and  adjoining  David's  claim,  em- 
bracing 160  acres  lying  on  both  sides  of  the 
creek;  that  they  should  divide  the  two  claims 
by  a  line  running  east  and  west  through  the 
centers  of  the  claims;    that  Joseph  should 
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build  his  dwelling  house  on  the  said  original 
claim  of  David,  on  the  south  side  of  the 
creek,  and  opposite  to  the  house  of  David; 
and  that  they  should  divide  the  waters  of 
Crystal  creelc  equally  between  them.  The 
brothers  Immediately  proceeded  to  carrry  out 
and  execute  said  agreement.  Joseph  located 
a  claim  of  160  acres  Immediately  below  the 
original  claim  of  David,  and  they  divided  the 
two  claims  by  a  division  line  running  east 
and  west  through  the  middle  of  the  two 
claims,  upon  which  they  afterwards  built  a 
fence.  Joseph  built  his  house  at  the  place 
designated  on  the  upper  or  original  David 
claim,  at  a  point  on  the  south  side  of  the 
creek  opposite  the  house  of  David.  They  di- 
vided the  waters  of  the  creek  equally  by  run- 
ning a  flume  from  the  flume  of  David  to  the 
house  of  Joseph,  and,  later  on,  by  dividing 
the  waters  equally  in  ditches  taken  out  lower 
down  <m  the  stream  for  Irrigating  purposes. 
Joseph  occupied  his  half  of  said  two  claims, 
with  one-half  of  all  the  waters  of  the  creek, 
from  February,  1854,  until  March,  1871.  Jo- 
seph's half  conform«d  very  closely  with  what 
was  afterwards  designated  in  the  United 
States  surveys  as  the  "N.  J,^  of  S.  E.  14  of 
section  17,  and  the  N.  %  of  the  S.  W.  %  of 
section  16,  T.  42  N.,  R.  9  W.,  M.  D.  M.," 
which  Joseph  subsequently  purchased  from 
the  state,  as  hereinafter  stated.  During  that 
time  he  used  half  of  the  said  waters  for  Irri- 
gation, domestic  puri)Oses,  for  stock,  and  for 
churning  and  dairy  purposes;  and  the  court 
finds  "that  during  all  that  time  [from  1834 
to  1871]  he  used  the  one-half  of  the  waters  of 
said  creek  under  an  open  and  notorious  claim 
of  right;  that  said  use  was  hostile,  continu- 
ous, iminterrmpted,  and  exclusive,  and  was 
under  a  claim  of  right,  and  was  well  known 
to,  and  acquiesced  in  by,  the  parties  occupy- 
ing and  claiming  the  premises  now  claimed 
and  held  by  defendant,  to  wit,  the  premises 
of  said  David  H.  Lowery,  as  hereinabove  de- 
scribed; and  that  during  the  whole  of  said 
time  no  one  In  any  manner  interfered  with 
the  said  claim,  or  with  the  use  as  aforesaid 
of  said  waters."  David  occupied  his  half  of 
the  land  until  18C2,  using  and  claiming  only 
one  half  of  the  water,  whUe  Joseph  used  and 
claimed  the  other  half.  About  January,  1859, 
Joseph  located  his  half  of  said  land  as  state 
school  lands,  and  a  certificate  of  location  was 
issued  to  him  by  the  state  for  said  lands,  and 
about  the  same  time  David  located  a  part  of 
his  half  as  school  lands,  and  received  a  cer- 
tificate of  location;  and  all  payments  re- 
quired by  law  were  made  on  all  of  said  loca- 
tions on  or  prior  to  the  year  1865.  In  No- 
vember, 1859,  one  Cotton  obtained  a  money 
Judgment  in  the  district  court  against  said 
David  Lowery;  and  in  November,  1861,  by 
virtue  of  an  execution  Issued  on  said  judg- 
ment, the  sheriff  sold  a  tract  of  land,  the  de- 
scription of  which  included  David's  half  of 
the  premises  as  above  described,  to  one 
Churchill, 'and  gave  him  a  certificate  of  sale. 
No  water  rights  were  mentioned  in  the  cer- 


tificate, and  the  premises  sold  "were  bound- 
ed on  the  south  by  the  premises  of  Joseph  F. 
Lowery,  and  for  a  considerable  portion  of  the 
distance  the  line  ran  along  the  center  of  said 
Crystal  creek."  There  is  no  evidence  that 
any  deed,  or  evidence  of  title  other  than  said 
certificate,  was  ever  given  to  Churchill.  In 
the  spring  of  1865,  Churchill  executed  a  quit- 
claim deed  of  said  premises  to  the  appellant. 
Green,  at  which  time  appellant  went  into  pos- 
session, and  has  since  remained  in  possession. 
He  afterwards  acquired  a  United  States  pat- 
ent to  adjoining  land,  not  being  part  of  said 
Joseph's  premises.^  In  March,  1871,  said  Jo- 
seph Lowery  conveyed  all  his  said  land  and 
water  rights,  and  his  said  certificates  of  loca- 
tion, to  John  Henry  Smith,  who  then  went 
into  possession  thereof,  and  remained  in  pos- 
session until  his  death,  which  occurred  Sep- 
tember 2,  1890.'  It  was  found  that  about  the 
year  1865  or  1866  said  .Joseph  "changed  the 
upper  place  of  diversion  by  taking  down  said 
fiume,  and  running  a  flume  up  the  said  creek, 
a  distance  of  about  330  yards  above,  into 
which  he  diverted  said  water  by  means  of  ii 
dam  and  ditch  and  flume,  and,  while  he  re- 
mained on  the  said  place  (and,  after  him,  said 
John  H.  Smith),  continued  to  divert  said  wa- 
ters at  said  point,  and  by  means  of  said  dam, 
ditch,  and  flume,  and  also  by  means  of 
ditches  further  down  said  6tre.im,  and  east  of 
the  public  road,  up  to  the  time  of  the  death 
of  said  Smith,  viz.  September  2,  1890;  that 
said  use  was  the  full  one-half  of  the  waters 
of  said  creek,  and  was  continuous,  open,  no- 
torious, and  under  claim  of  right,  and  with 
the  full  knowledge  and  acquiescence  of  de- 
fendant and  his  predecessors  at  said  place; 
that,  for  three  or  four  years  before  the  death 
of  John  H.  Smith,  defendant  needed  some 
more  water  than  he  had  prior  thereto,  by  rea- 
son of  having  sown  a  large  amount  of  alfalfa 
grass,  and,  during  the  Irrigating  seasons  of 
said  years,  defendant,  at  times,  repaired  his 
dam,  and  turned  down  to  his  place  more  than 
one-half  of  said  waters,  but  he  never  claimed 
of  said  Smith  the  right  to  more  than  one-half 
of  said  waters,  and  Smith  would  turn  said 
waters  back  and  down  to  his  place,  and  as- 
serted his  right  to  one-half  of  said  waters; 
and  that  said  diversions  of  said  waters  were 
for  but  a  very  short  period,  and  Avere  never 
of  all  of  said  waters  of  said  creek  flowing  at 
said  point"  Up  to  a  short  time  before  the 
commencement  of  this  action,  there  was  just 
about  enough  of  water  in  said  creek  to  supply 
the  needs  of  the  two  farms.  They  are  simi- 
lar in  character  and  soil,  and  require  about 
the  same  amount  of  water  for  irrigation,  and 
both  require  artlflclal  irrigation  for  successful 
cultivation.  The  court  finds  "that  on  or 
about  the  14th  day  of  June,  1891,  defendant 
diverted  all  the  waters  of  said  Crystal  creek 
from  plaintiffs,  and  thereby  deprived  them  of 
all  the  waters  for  household  and  domestic 
purposes,  and  for  watering  stock  and  Irrigat- 
ing purposes,  and  that  he  continued  during 
all  the  balance  of  the  Irrigating  season  of 
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1891  to  divert,  at  times,  all,  and  the  rest  of 
the  time  the  larger  portion,  of  the  waters  of 
said  creels  claimed  by  plaintifTs,"  and  that 
said  diversion  was  to  the  damage  of  respond- 
ents in  the  sum  of  $500.  And  it  is  further 
found  that  appellant  threatens  to  continue 
said  diversions,  and  that  the  continuance  of 
such  diversions  would  cause  great  and  irrep- 
arable damage,  etc.,  to  respondents,  who  are 
the  successors  in  interest  of  said  John  H. 
3mith,  deceased.  The  court  found  tliat  re- 
spondents are  entitled  to  one-half  of  the  wa- 
ters of  said  stream,  and  rendered  judgment 
for  an  injunction,  etc.,  as  prayed  for. 

The  foregoing  are  the  material  facts  of  the 
case,  and  it  is  apparent  that,  upon  these 
facts,  the  Judgment  is  a  Just  and  equitable 
<»ie.  It  is  exactly  in  accordance  with  the  In- 
tent and  executed  purpose  of  the  two  pioneer 
brothers,  upon  whose  acts  the  rights  of  the 
present  contesting  parties  are  based.  It 
should  stand,  therefore,  unless  there  be  some 
inexorable  legal,  technical  obstacle  in  the 
way  of  its  affirmance. 

It  is  argued  that  Joseph  Lowery  acquired 
no  right  to  the  waters  of  Crystal  creek,  be- 
cause there  was  no  written  instrument  to  him 
from  David,  and  a  parol  grant  of  an  ease- 
ment Is  void.  The  general  rule,  no  doubt,  is 
that  one  who  rests  his  claim  to  an  easement 
■on  a  verbal  contract  alone,  unexecuted  and 
unaccompanied  by  any  other  fbcts,  has  no 
rights  thereto  which  he  can  enforce.  But 
there  are  many  cases  where  a  mere  parol  11- 
-cense  which  has  been  executed,  and  where  in- 
vestments have  been  made  upon  the  faith  of 
It,  has  been  held  irrevocable  (Gould,  Waters, 
{{  323,  324,  and  cases  there  cited);  and,  if 
the  case  at  bar  Is  to  I>e  determined  alone  ui>- 
on  the  law  governing  parol  grants,  the  rights 
of  respondents,  under  the  facts  found,  would 
be  established  by  that  law.  But,  really, 
whatever  rights  David  Lowery  had  to  the 
land  or  the  water  in  1853-64,  like  all  rights 
-on  the  publi<;  domain  in  early  days,  depended 
upon  possession,  and  ceased  with  the  relin- 
quishment of  possession  without  intent  to  re- 
sume. His  right  as  an  appropriator  depend- 
ed upon  continued  use,  and,  upon  abandon- 
ment of  the  use  of  any  part  of  the  water, 
that  part  was  subject  to  new  appropriation. 
Therefore,  when  David  relinquished  his  pos- 
session of  one-half  the  land  and  water,  and 
possession  thereof  was  taken  by  Joseph,  who 
continuously  thereafter  kept  such  possesslcm, 
there  was  no  Interest  left  in  David  to  be  con- 
veyed seven  years  afterwards  by  execution 
sale.  The  possessory  title  was  then  in  Jo- 
seph, to  which  had  been  added  his  state  cer- 
tificate for  the  land.  Furthermore,  under 
any  view  of  the  law,  respondents  and  their 
predecessors  have,  and  since  1859  had,  a  per- 
fect title  to  the  water  by  prescription. 

Appellant  argues  quite  strenuously  that 
some  of  the  material  findings  of  fact  are  not 
supported  by  the  evidence.  It  would  be  use- 
less to  give  here  the  evidence  in  detail:  but. 
In  ou:  opinion,  there  ia  no  warrant  for  us  to 


hold  that  there  Is  no  evidence  to  justify  the 
findings  which  are  attacked. 

Quite  a  number  of  questions  are  argued  by 
appellant,  with  much  learning  and  ability, 
which  we  do  not  deem  it  necessary  to  dis- 
cuss. The  above  general  view  of  the  case  is 
all  that  we  deem  needful  for  its  determina- 
tion. It  should  be  said,  perhaps,  that  while 
appellant's  criticism  of  the  complaint,  craisid- 
erlng  the  latter  as  a  work  of  art,  has  some 
foundation,  still  we  think  that  for  'the  pur- 
poses of  a  pleading  it  is  sufficient.  The  orig- 
inal complaint  would  look  more  like  the 
handiwork  of  an  accomplished  pleader  if  it 
contained  the  averment  that  respondents 
were  entitled  to  the  use  of  the  waters  in- 
volved, instead  of  the  averment  that  they  are 
the  "owners  oV  said  waters,  but  the  context 
clearly  shows  what  was  meant  Moreover, 
the '  amendment  to  the  complaint  seems  to 
obviate  this  partially  defective  averment 
The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:   HENSHAflV^,  J.;  TBMPLB,  3. 


(109  Cal.  9) 

FUDIOKAR  V.  BAST  RIVERSIDE  IRE. 

DIST.     (No.  19,619.) 
(Supremo  Court  of  California.     Sept  6,  1895.) 

Flbadinqs— QuiCTiKO  TiTLB— Whbn  Lies— Fbov- 

ebtt — convsyanob  bt  cokposation 

—Description. 

1.  Defects  in  a  complaint  not  going  to  the 
gist  of  the  action  are  cured  by  judgment. 

2.  Where  the  complaint  in  an  action  to  quiet 
tltJe  contains  a  general  allegation  of  ownership, 
and  also  sets  out  an  abstract  of  title,  merely 
for  purposes  of  description,  the  former  will  con- 
trol. 

3.  When  a  water  right  consiBting  of  a 
continuous  flow  of  water  and  the  canal  or  pipe 
line  through  which  it  passes  are  owned  by  the 
same  person,  a  finding  that  the  canal  or  pipe 
line  is  real  property  is  a  sufficient  finding  that 
the  water  right,  being  appurtenant  thereto,  was 
real  property,  to  quiet  title  to  which  an  action 
would  lie. 

4.  Under  Civ.  Code,  %  654,  declaring  pr«^ 
erty  to  be  that  of  which  there  may  l>e  owner- 
ship; section  802,  allowing  a  right  of  way  to  be 
held  and  granted;  and  section  1044,  making  all 
property  transferable, — a  right  of  way  for  con- 
ducting water  over  land  is  transferable. 

5.  A  deed  of  property  of  a  corporation  by 
its  president  to  a  partnership  of  which  he  is 
a  member,  which  recites  that  a  full  board  of  the 
directors  of  the  corporation  ordered  the  convey- 
ance, is  not  void  on  its  face  as  against  pabhc 
policy. 

6.  One  who  claims  under  a  deed  without  a 
seal,  executed  by  the  president  of  a  corporation 
to  himself,  must  show  that  it  was  executed  un- 
der a  resolution  of  the  directors,  entered  on  the 
records  of  the  corporation,  or  ratified  by  such 
a  resolution. 

7.  One  claiming  under  a  quitclaim  deed 
without  seal  executed  by  the  president  of  a 
corporation  to  himself  need  not  prove  that  it 
was  executed  under  a  resolution  of  the  direct- 
ors, entered  on  the  records,  or  ratified  by  audi 
a  resolution,  unless  actual  fraud  l>e  shown. 

8.  A  contract  by  which  a  director  obtains 
from  a  corporation  its  property  or  an  advantage 
to  himself  is  voidable  only  at  the  instance  of 
the  corporation  or  its  stockholden. 
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9.  A  description  in  a  deed  which  may  be 
made  certain  by  evidence  of  the  facts  referred 
to  therein  is  not  Toid  for  uncertainty. 

Department  1."  Appeal  from  superior  conrt, 
San  Bernardino  county;  G.  E.  Otis,  Judge. 

Action  by  Harriet  S.  Fudlcliar  against  the 
East  Hiverslde  Irrigation  district  to  quiet  ti- 
tle. From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 

Ghas.  R.  Gray,  for  appellant.  R.  H.  F. 
Yariel  and  Goodcell  &  Leonard,  for  respond- 
ent. 

VAN  FLEET,  J.  This  is  an  action  to  quiet 
plaintiff's  title  to  a  certain  water  right,  and 
to  certain  rights  in  a  pipe  line  and  canal 
used  tor  the  carrying  of  the  same.  No  de- 
murrer was  Interposed  to  the  complaint,  but 
the  defendant  answered,  disclaiming  any 
title  or  interest  or  adverse  claim  in  or  to  the 
alleged  water  right,  asserting  absolute  title 
In  defendant  to  the  pipe  line  and  canal,  and 
denying  any  ^interest  therein  In  plalntUF. 
The  pleadings  were  not  verified.  The  plain- 
tiff had  Judgment  as  prayed  for,  and  the  de- 
fendant appeals  from  the  Judgment,  and 
from  an  order  denying  its  motion  for  a  new 
trial.  The  api)eUant  contends  (1)  that  the 
complaint  falls  to  state  a  cause  of  action; 
<2)  that  the  findings  do  not  support  the  Judg- 
ment; (3)  that  the  evidence  is  insufficient  to 
Justify  the  findings;  and  (4)  that  certain  rul- 
ings of  the  court  were  erroneous. 

1.  No  demurrer  having  been  interposed  to 
the  complaint,  mere  defects  in  the  manner  of 
stating  the  facts  relied  on  cannot  now  be 
considered.  If  a  cause  of  action  be  stated, 
though  defectively,  the  complaint  must  be 
sustained,  uotwithstanding  any  ambiguity  or 
uncertainty  that  may  exist  therein;  and,  In 
aid  of  the  Judgment,  the  complaint  must 
now  receive  as  favorable  an  interpretation 
as  Its  general  scope  will  warrant.  Tested 
by  these  rules,  we  think  the  complaint  suffi- 
cient. It  is  certainly  not  a  model  of  good 
pleading,  and  might  have  been  obnoxious  to 
a  special  demurrer;  but,  taking  all  the  alle- 
gations together,  it  may  fairly  be  construed 
as  showing  that  the  property  claimed  is 
real  property,  and  that  the  plaintiff  Is  the 
owner  of  that  property. 

The  allegations  of  the  complaint  are,  in 
substance,  that  plaintiff  is  the  owner  In  fee 
of  "that  certain  real  property"  described  in 
two  certain  instruments  annexed  to  and 
'  made  a  part  of  the  complaint,  and  being- 
First,  a  certain  undivided  interest  In  42 
Inches  of  water  measured  under  a  4-lnch 
pressure,  flowing  through  a  certain  canal 
and  pipe  line  "from"  certain  described  lands; 
second,  "the  right  of  way  for  carrying  the 
said  42  Inches  of  water"  through  said  canal 
and  pipe  line;  third,  the  right  to  use  said 
water  for  certain  purposes;  and,  fourth,  the 
right,  in  aid  of  such  use,  of  maldng  connec- 
tions with  said*  canal  and  pipe  line.  The  In- 
struments annexed  to  the  complaint  describe 
v.4lP.no.9 — 6b 


the  property  as  follows:  First,  "the  follow- 
ing described  water  and  water  rights,  •  •  • 
being  forty-two  Inches  of  water,  continuous 
flow,  »  •  •  being  part  of  that  water  and 
water  right  •  •'  •  on  and  flowing  from" 
certain  lands  described;  second,  a  right  of 
way  through  a  certain  pipe  line  and  canal, 
for  the  carrying  of  said  water,  "together 
with  a  proportionate  interest  in  said  pipe 
line  and  canals  In  the  proportion  that  the 
said  42  Inches  bears  to  the  whole  carrying 
capacity  thereof."  The  complaint  further 
alleges  that  the  property  In  question  was 
conveyed  by  the  Vlvlenda  Water  Company,  a 
corporation,  by  said  instruments,  to  G.  A. 
Fudickar  (plaintiff's  grantor)  and  one  F.  O. 
Howes,  and  that  said  Instruments,  "togeth- 
er with  certain  transfers  from  6.  A.  Fudick- 
ar •••  to  plaintiff,  constitute  the  foun- 
datlMi  of  the  plaintiff's  claim,  right,  and  ti- 
tle to  the  aforesaid  water  rights  and  rights 
of  way."  It  Is  further  alleged  that  tne  de- 
fendant claims  adversely  to  plaintiff  some 
estate  or  interest  In  the  property,  under  a 
conveyance  from  said  Vlvlenda  Water  Com- 
pany subsequent  to  plaintiff's  conveyance 
therefrom.  This  latter  allegation,  so  far  as 
relates  to  the  canal  and  pipe  line,  is  admit- 
ted by  the  answer. 

Appellant  first  contends  that  the  plaintiff 
has  attempted  to  set  forth  a  deralgnment  of 
the  title,  which  mus't  be  considered  as  con- 
trolling the  general  allegation  of  her  owner- 
ship, and  tliat  this  deralgnment  Is  insuf- 
ficient, because  (a)  no  title  Is  alleged  in  the 
Vlvlenda  Water  Company;  (b)  the  alleged 
right  Is  mere  personal  property,  which  can- 
not be  the  subject  of  an  action  to  quiet  title; 
and  (c)  the  alleged  rights  granted  by  the 
Vlvlenda  Water  Company  in  the  canal  and 
pipe  line  constitute  merely  a  servitude  in 
gross,  and  were  not  transferable  to  plaintiff. 

<a)  As  both  the  complaint  and  the  answer 
show  that  plaintiff  and  defendant  claim  un- 
der a  common  grantor,  it  was  not  necessary 
to  allege  the  title  of  that  common  grantor. 
We  do  not,  however,  consider  the  complaint 
as  setting  forth  a  deralgnment  of  title.  The 
reference  to  the  Instruments  annexed  to  the 
complaint  appears  rather  to  be  for  purposes 
of  description,  and  as  more  clearly  defining 
the  nature  of  the  rights  claimed.  The  alle- 
gation of  the  ultimate  fact  of  ownership 
must  therefore  be  deemed  to  control,  un- 
less inconsistent  with  the  facts  specially  al- 
leged. 

(b)  The  answer  disclaimed  any  Interest  in 
the  water  right,  and  we  therefca«  could  not 
reverse  the  Judgment  on  account  of  any  de- 
fect in  the  complaint  in  that  particular.  But, 
as  we  construe  the  complaint,  the  water  right 
claimed  Is  real  property.  For  the  purpose  of 
ascertaining  its  nature,  the  terms  of  the  in- 
strument annexed  to  the  complaint  may  be 
examined.  Lambert  v.  Haskell,  80  Cal.  611, 
22  Pac.  327.  From  them  It  is  seen  to  con- 
sist of  a  continuous  fiow  of  water  on  certain 
land,  and  from  thence  through  a  canal  and 
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pipe  line.  Sucb  a  right  Is,  or  at  least  may  be, 
real  property.-  So  long  as  the  water  flows 
In  Its  natural  channel  It  Is  undoubtedly  real 
property;  and,  while  flowing  by  right  through 
a  canal  or  pipe  which  Is  real  property  and 
owned  by  the  owner  of  the  water,  It  is  ap- 
purtenant to  the  canal  or  pipe,  and  therefore 
real  property.  Civ.  Code,  §|  65S,  602.  The 
canal  and  pipe  in  this  case  were  real  proper- 
ty, and  appellant  concedes  that  they  were 
such.  If,  therefore,  plaintiff  has  any  estate 
in  the  canal  and  pipe  line,  the  water  right  is 
entirely  real  property.  There  is  nothing  in 
the  cases  of  Mining  Co.  v.  Hoyt,  57  Cal.  44, 
and  Bloom  v.  West  (Colo.  App.)  32  Pac.  816, 
cited  by  appellant,  which  conflicts  with  this 
doctrine,  and  the  latter  case  clearly  recog- 
nizes its  correctness. 

(c)  Appellant  contends  that  neither  the 
Instruments  of  conveyance  nor  the  allega- 
tions of  the  complaint  contain  anything  to 
show  that '  the  rights  claimed  were  appur- 
tenant to  any  land  of  the  plaintiff;  that 
the  complaint  claims  only  a  "right  of  way" 
in  the  canal  and  pipe  line;  and  that  such 
a  right  Is  one  of  the  seirltudes  In  gross 
mentioned  in  section  801  of  the  Civil  Code, 
and  is  not  transferable.  It  is  true  that,  at 
common  law,  servitudes  merely  in  gross  were 
not  assignable,  though  this  doctrine  was  so 
far  looked  on  with  disfavor  that  many  nice 
distinctions  were  invented  to  limit  it.  But 
the  Civil  Code  of  this  state  lias  swept  away 
both  the  rule  and  the  distinctions.  Bj-  sec- 
tions C54  and  802,1  this  class  of  servitude  Is 
declared  to  be  property;  and  by  section  lOM 
every  species  of  property,  except  a  mere  pos- 
sibility not  coupled  with  any  interest,  may 
be  transferred.  Rice  v.  Whltmore,  74  Cal. 
«i5,  16  Pac.  501.  It  is  true  that  in  Painter 
V.  Water  Co.,  01  Cal.  73,  84,  27  Pac.  539,  it 
was  said  that  the  servitudes  named  hi  section 
802  are  not  assignable.  That  remark  was, 
however,  merely  dictum;  and  that  question 
was  not  argued  in  that  case,  nor  the  atten- 
tion of  the  court  directed  to  section  1044. 
In  Bloom  v.  "West,  supra,  cited  by  appellant, 
such  rights  were  expressly  held  to  be  assign- 
able. But  what  the  complaint  claims  is  not 
a  mere  "right  of  way."  It  is  so  denominated 
by  the  pleader,  but  the  language  of  the  con- 
veyances, which  are  part  of  the  complaint, 
and  whi«h  control  as  to  description,  shows 
That  it  Is  a  definite  Interest  or  estate  in  the 
canal  and  pipe  line.  By  those  conveyances 
an  undivided  Interest,  equal  to  the  grantee's 
proportionate  share  of  the  water,  was  con- 
veyed. That  interest  Is  a  corporeal  estate, 
and  not  an  easement  or  servitude  at  all;  and 
to  that  estate  the  water  right  is  appurtenant. 
The  complaint  alleges  that  a  certain  undi- 
vided portion  of  this  interest  has  been  con- 

1  Civ.  Code.  §  054,  declares  ownership  of  a 
thing  to  be  the  right  of  one  or  more  persons 
to  '»«e  it  to  tlie  exclusion  of  others.  Section 
802  provides  that  a  servitude  of  a  right  of 
way,  thoufrh  not  attache<l  to  land,  may  be 
granted  and  held. 


veyed  to  plaintiff,  and  she  Is  therefore  en- 
titled to  sue  with  respect  to  that  Interest. 

2.  The  findings  are  sufficient  to  support  the 
judgment.  Most  of  the  objections  ui^ed  to 
them  by  appellant  are  covered  by  what  we 
have  said  respecting  the  pleadings.  Appel- 
lant also  contends  that  the  deed  from  tJu' 
Vivlenda  Water  Company  to  Fudiclkar  and 
Howes  is  void  on  its  face,  as  against  public 
policy,  because  executed  by  Fudlckar,  as 
president  of  the  corporation,  to  himself  as 
grantee.  But  this  deed  purp<M-t8  to  have  been 
made  under  authority  of  a  resolution  of  the 
board  of  directors,  directing  its  execution  by 
the  president  and  secretary,  and  recites  that 
a  full  board  was  present  at  that  meeting.  Ou 
the  face  of  the  deed,  therefore,  the  president 
acted,  not  as  a  trustee,  but  as  the  mere  in- 
strument of  the  board  of  directors,  and  the 
doctrine  relied  on  does  not  apply. 

3.  Appellant's  contention  that  the  evidence 
does  not  Justify  the  findings  embraces  many 
particulars;  but,  in  the  view  which  we  take 
of  the  case,  It  is  necessary  to  consider  only 
one  of  them.  As  we  have  said,  the  only  is- 
sue in  the  case  is  as  to  plaintiff's  ownership 
of  an  interest  Ip  the  canal  aud  pipe  line,  and. 
under  the  pleadings,  that  interest  must  be  re- 
garded as  real  property.  If  it  be  not  real 
property,  this  action  cannot  be  maintained, 
for  no  action  will  lie  in  this  state  merely  to 
quiet  the  title  to  personal  property. 

Plaintiff  seeks  to  deraign  her  title  to  this 
real  property  through  the  Vivlenda  Water 
Company,  a  corporation,  the  title  of  which 
corporation  Is  now  held  by  defendant,  un- 
less it  was  previously  conveyed  to  plaintiff. 
In  actions  of  this  character  the  plaintiff  mu!<t 
establish  a  legal,  as  distinguished  from  a 
mere  equitable,  title.  Von  Drachenfels  v. 
Doolittle,  77  Cal.  205,  19  Pac.  518;  Nidever  v. 
Ayers,  83  Cal.  39,  23  Pac.  192;  Bryan  v.  Tor- 
mey,  84  Cal.  126,  24  Pac.  319;  Harrigan  v. 
Mowrj-,  84  Cal.  456,  22  Pac  658,  and  24  Pac. 
48.  Being  real  property,  the  interest  sued  for 
could  be  conveyed  only  by  deed;  and,  to  sup- 
port the  deed  of  a  corporation  (when,  as  lu 
this  case,  it  docs  not  bear  the  corporate  seal), 
it  Is  Incumbent  on  the  party  relying  on  it  to 
show  atUrmatively  that  it  was  executed  by 
authority  of  a  resolution  of  the  board  of  di- 
rectors, entered  on  the  records  of  the  corpora- 
tion, or  thiit  It  was  ratified  by  such  a  resolu- 
tion. Salfleld  V.  Reclamation  Co.,  94  CaL  516. 
29  Pac.  1105.  In  the  present  case  the  deeds 
relied  on  by  plaintiff  were  neither  authorized 
nor  ratified  by  any  such  resolution.  The  only' 
resolutions  of  the  board  of  directors  on  the 
subject  were  the  following:  November  7, 
1887:  "Moved  and  seconded  that  the  com- 
pany gives  and  exchanges  with  Messrs. 
Howes  and  l''^idickar  forty-two  inches  of  wa- 
ter from  the  Itaynor  supply  for  the  forty-two 
inches  now  owned  by  them  from  the  Vivlen- 
da Weil  supply,  and  that  the  forty-two  inches 
so  received  from  Messrs.  Howes  and  Fudlck- 
ar be  sold  by  the  company,  a'nd  the  proceeds 
thereof  to  represent  the  proceeds  of  the  forty- 
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two  Inches  86  ^changed  from  the  Raynor 
supply,  and  be  diverted  with  Mr.  Raynor's-oon- 
sent  according  to  the  contract  with  him,  the 
said  water  to  be  given  and  taken  in  exchange 
at  the  common  point  of  meeting,  the  north- 
east comer  of  the  Goldkoffer  property.  Mo- 
tion carried."  May  11, 1888:  "It  was  moved 
and  seconded  tliat  the  president  and  secre- 
tary be  authorized  to  carry  out  the  terms  of 
that  certain  resoiution  heretofore  made  by 
this  company  for  exchange  with  G.  A.  Fn- 
dickar  and  F.  O.  Howes  of  forty-two  inches 
of  water,  and  that  the  president  and  secre- 
tary I>e  authorized  to  execute  and  deliver 
and  receive  deeds  in  aiccordance  with  the 
above."  March  12,  1889:  "Resolved,  that 
the  forty-two  inches  of  water  deeded  to  B^- 
dickar  and  Howes  be  carried  free  of  charge 
by  this  company  to  the  lands  of  Fudickar 
and  Howes,  in  section  32,  township  1  south, 
range  4  west,  8.  B.  M.,  on  the  East  Riverside 
Mesa.  Motion  seconded  by  Mr.  Howes,  and 
carried."  We  do  not  discover  anything  in  the 
transcript  to  show  that  the  second  of  the 
above-quoted  resolutions  was  ever  adopted 
by  the  board.  But,  however  this  may  be,  it 
is  evident  that  none  of  these  resolutions  pur- 
port to  grant  any  authority  to  convey  any  In- 
terest in  the  canal  or  pipe  line  of  the  corpora- 
tion. At  the  most,  they  authorize  only  a 
conveyance  of  the  water  right  (not  in  dispute 
in  this  action),  and  an  agreement  on  the  part 
of  the  corporatiWQ  to  deliver  that  water  at  a 
certain  point  or  pc^nts.  The  deeds  executed 
by  the  president  and  secretary,  so  far  as  they 
purport  to  convey  any  interest  in  the  canal 
and  pipe  line,  were  therefore  unauthorized 
and  void.  They  were  not,  as  respondent  con- 
tends, merely  voidable.  They  were  not  the 
acts  of  the  corporation  at  all,  and  the  parol 
acts  of  ratification  and  acquiescence  relied  on 
by  plaintltr  did  not  validate  them  (Civ.  Code, 
§  2310),  and  therefore  cannot  aid  the  plaintiff 
in  this  action. 

These  considerations  dispose  of  plaintiff's 
right  to  recover  under  the  pleadings  as  now 
framed,  and  necessitate  a  reversal.  But  the 
evidence  tends  strongly  to  suggest  that, 
though  the  legal  title  is  in  defendant,  plain- 
tiff is  equitably  entitled  to  a  conveyance  from 
defendant,  as  a  purchaser  from  the  Ylvlenda 
Water  Company,  with  notice  of  plaint!  GTs  eq- 
uities. As  the  case  api)ears  to  liave  been 
tried  on  both  sides  upon  a  wrong  theory,  the 
evidence  is  not  clear  on  this  point,  and  It 
would  not  be  proper  to  express  at  this  time 
any  opinion  as  to  Its  sufBcIency  for  that  pur- 
pose. But  as  It  appears  that,  under  plead- 
ings properly  framed  for  that  purpose,  plain- 
tiff might  be  entitled  to  a  specific  perform- 
ance of  the  contract  between  the  corporation 
and  Fudickar  and  Howes,  or  some  other  eq- 
uitable remedy,  we  think  the  ends  of  justice 
will  be  best  subserved  by  permitting  the 
plaintiff  to  amend  so  as  to  avail  herself  of 
her  equities,  if  any.  In  this  view  it  Is  prol>- 
able  that  many  of  the  questions  discussed 
on  this  appeal  wUl   not  arise   upon  a  new 


trial;  and  we  will  therefore  briefly  state  our 
conclusions  on  such  points  only  as  appear  to 
be  necessary  for  the  guidance  of  the  court 
below. 

A  contract  between  a  corporation  and  one 
of  Its  directors  by  which  such  director  ob- 
tains property  of  the  corporation,  or  some 
other  advantage  to  himself,  is  not  absolutely 
void,  but  is  voidable  only  at  the  instance  of 
the  corporation  or  of  Its  stockholders.  The 
corporation,  as  well  as  its  stockholders,  may 
moreover  be  estopped  from  questioning  its 
validity,  either  by  express  ratification,  or  by 
their  laches  or  acquiescence.  On  these  points 
the  burden  of  proof  is  upon  the  director 
claiming  the  benefit  of  the  contract  The 
right  to  avoid  such  a  contract  must  be  exer- 
cised by  the  corporation  itself  (or  a  stock- 
holder acting  for  It),  and  cannot  be  transfer- 
red to  another.  Sanborn  v.  Doe,  92  Cal.  158, 
28  Pac.  105.  If,  however,  in  a  purely  equita- 
ble action,  the  rights  of  the  plaintiff  depend 
entirely  upon  such  a  contract,  the  plaintiff 
must  show  the  existence  of  the  facts  upon 
which  the  validity  of  the  contract  depends, 
even  though  the  defendant  is  not  the  corpora- 
tion, but  merely  Its  assignee,  because  a  plain- 
tiff must  come  into  a  court  of  equity  with 
clean  hands.  But  if  the  defendant  claims 
only  under  a  quitclaim  deed  from  the  cor- 
poration, and  does  not  otherwise  connect  him- 
self with  the  rights  of  the  stockholders,  this 
rule  will  not  apply,  unless  the  case  of  the 
plaintiff  discloses  actual,  as  distinguished 
from  constructive,  fraud.  The  defendant  iu 
such  a  case,  not  having  been  injured  by  the 
transaction,  cannot  be  heard  to  complain  of 
it. 

The  deed  to  plaintiff  from  Fudickar  is  not 
void  for  uncertainty.  It  contains  a  descrip- 
tion which  might,  by  appropriate  evidence  of 
the  facts  therein  referred  to,  be  shown  to  ap- 
ply to  the  property  here  in  controversy. 
Nothing  more  is  required  of  any  deed. 

The  other  points  made  cannot  be  properly 
decided  upon  the  present  record,  and  no  refer- 
ence to  them  is  necessary. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  remanded 
to  the  court  below,  with  directions  to  permit 
the  parties  to  amend  their  pleadings,  as  they 
may  be  advised,  and  for  such  further  proceed- 
ings as  shall  not  be  inconsistent  with  this 
opinion. 

We  concur:    HARRISON,  J.;  GAROUTTB. 


(109  Cal.  275) 
PEOPLE   V.    HICKEY.     (Cr.   28.) 
(Supreme  Court  of  California.     Sept.  30,  1895.) 

SODOHT  —  COSVIOTIOS    FOB  ASSAULT  —  QUESTION 
FOR  JCHT— COSSENT. 

1.  When,  on  prosecution  for  felonious  as- 
sault and  the  commission  of  sodomy,  evidence  of 
two  different  occasions  is  given,  one  of  which 
fails  to  show  a  felonious  assault,  but  might 
show  a  simple  ns.mult,  it  is  error  to  refuse  to 
charge  that  defendant  might  be  convicted  of  a 
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simple  aasaolt;  Fen.  Code,  {  220,  recognizins 
the  ofFense  of  assaalt  with  intent  to  commit  the 
crime  charged. 

2.  On  prosecution  for  assault  on  a  human 
being,  to  commit  sodomy,  the  question  whether 
the  assault  was  committed  wim  consent  of  the 
other  narty  is  a  question  of  fact,  for  the  jury. 

S.  On  prosecution  for  assault  on  a  human 
being,  with  intent  to  commit  sodomy,  proof  of 
consent  of  the  other  party  relieves  the  case  of 
the  element  of  simple  assault. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  John  Ellsworth, 
Judge. 

Thomas  Hickey  was  convicted  of  a  felony, 
and  from  an  order  granting  a  new  trial  the 
people  appeal.    Affirmed. 

Atty.  Gen.  Fitzgerald,  for  the  People.  W. 
F.  Aram,  for  respondent 

OAROUTTE,  J.  The  defendant  was  con- 
victed of  the  crime  of  sodomy,  and  bis  mo- 
tion for  a  new  trial  was  subsequently  grant- 
ed. Tbe  motion  was  granted  xxpon  the 
ground  that  the  trial  court  committed  error 
In  not  instructing  the  Jury,  at  the  request 
of  the  defendant,  that  under  the  evidence  be 
might  be  convicted  of  a.  simple  assault. 
There  is  some  question  made  by  defendant's 
counsel  that  the  information  charged  specific- 
ally the  ofTense  of  assault,  in  addition  to 
the  felony;  but,  in  the  absence  of  a  special 
demurrer  upon  that  ground,  we  think  tbe 
matter  of  little  importance.  The  ottenae  of 
simple  assault  may  or  may  not  be  an  ele- 
ment in  the  felony  designated  as  "sodomy." 
It  is  not  an  element  of  the  offense  where 
the  crime  is  not  committed  with  or  upon  a 
bnman  being;  and,  secondly,  it  is  not  an  ele- 
ment In  the  otFense  where  the  act  is  done  or 
att«mpted  with  the  consent  of  the  other 
party.  It  therefore  follows  that  in  many 
cases  the  trial  court  is  justified  in  refusing 
to  Instruct  the  Jury  as  was  here  requested. 
This  case  is  not  one  coming  within  the  first 
class  stated;  and,  as  to  the  evidence  of  con- 
sent, we  think  it  may  well  have  been  sub- 
mitted to  the  Jury,  as  a  question  of  fact 

It  is  further  argued  that  the  evidence  dis- 
closes either  a  commission  of  tbe  felony,  or 
establishes  that  the  defendant  Is  wholly  in- 
nocent Possibly  the  evidence  might  support 
such  conclusion,  if  the  prosecution  had  ctm- 
flned  itself  to  facta  occurring  at  a  single 
time;  but,  for  reasons  not  here  perceptible, 
evidence  was  introduced  as  to  circumstances 
of  guilt  arising  upon  two  different  occasions, 
and  upon  different  days.  The  evidence  fail- 
ed to  disclose  the  commission  of  a  felony  up- 
on one  of  these  occasions,  at  least,  but  pos- 
sibly disclosed  a  simple  assault  By  reason 
of  these  facts  the  principle  of  law  presented 
Is  enveloped  In  some  confusion.  But  section 
220  of  the  Fenal  Code  in  terms  recognizes 
the  offense  of  assault  with  Intent  to  commit 
the  crime  here  charged,  and  a  simple  assault 
Is  a  necessary  element  In  the  offense  named 
In  said  section  220.  From  all  the  facts  here 
disclosed,  we  conclude  tbe  question  of  con- 
sent was  an  open  one,  which  should  bare 


been  presented  to  the  jury,  and  also  that  th» 
case  was  such  that  the  question  of  assault, 
likewise,  should  have  been  submitted  to  the 
Jury.  For  these  reasons  tbe  order  is  af- 
firmed. 


We  concur: 
SON,  J. 


VAN   FLEET,   J.;   HARRI- 


(109  Cal.  2U> 
CHAFFEE  ot  al.  v.  BROWNE  et  nx.     (No. 

19,430.) 
(Supreme  Court  of  California.     Sept.  28,  1805.> 
MoRTOAOzs  —  Description  ov  PasKisBS— Cossuv 

BBATION. 

1.  A  complaint  to  foreclose  a  mortgage 
showing  that,  at  the  time  the  mortgage  was 

fiven,  the  debt  was  due  and  unpaid,  need  not 
urther  allege  the  nonpayment  of  tbe  sum  de- 
manded. 

2.  A  mortgage  by  a  legatee  of  all  her  inter- 
est in  the  estate  of  ute  testator,  executed  after 
distribution,  but  referring  to  the  administration 
files  and  records  for  a  more  complete  descrip- 
tion of  the  mortgagor's  interest  authorized  the 
court  to  decree  a  sale  of  land  which  afterwards 
vested  absolutely  in  the  mortgagor  by  reason  of 
deeds  of  release  from  other  legatees  interested 
therein. 

3.  A  mortgage  by  one  of  her  interest  in 
an  estate  "as  child  and  heir  at  law"  will  cover 
the  property  she  took  under  a  will. 

4.  A  promise  made  by  a  debtor,  after  being 
CHscharged  in  insolvency  proceedings,  to  pay  a 
debt  contracted  prior  thereto,  is  binding  on  him. 

5.  A  mortgage  executed  by  a  wife  on  her 
separate  property  to  secure  an  antecedent  debt 
for  family  supplies  is  without  consideration 
where  she,  at  the  time  the  debt  was  contracted, 
lived  with  her  husband,  and  her  individual  cred- 
it was  not  pledged,  though  the  mor^ge  recited 
that  she  and  her  husband  were  jointly  and  sev- 
erally indebted  for  the  goods. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

Action  by  W.  S.  Chaffee  and  others  against 
A.  W.  Browne  and  wife  to  foreclose  a  mort- 
gage. Plaintiffs  had  judgment,  and  defend- 
ants appeal.    Reversed. 

H.  L.  Poplin,  for  appellants.  W.  H.  Wilde, 
for  respondents. 

BRITT,  C.  Action  for  the  foreclosure  of 
a  mortgage  made  by  defendants,  A.  W. 
Browne  and  his  wife,  Neotia  Browne,  in  fa- 
vor of  plaintiffs,  who  are  copartners  in  "busi- 
ness under  tbe  firm  name  of  Chaffee,  Gilbert 
&  Bonestel.  Tbe  mortgage  bore  date  Decem- 
ber 10,  1890,  but  was  not  in  fact  executed 
until  May  26, 1801.  It  recited  that  tbe  mort- 
gagors, residents  of  the  county  of  Ventura, 
are  Jointly  and  severally  indebted  to  tbe 
mortgagees  in  the  sum  of  $1,442.47  for  goods, 
wares,  and  merchandise  theretofore  had  and 
received  by  them  (the  mortgagors)  from  said 
mortgagees;  that  said  Neotia  is  a  child  and 
heir  at  law  of  Peter  Rice,  deceased,  "whose 
estate  is  In  administration  in  said  Ventura 
county,  and,  as  such  heir  at  law,  is  tbe  own- 
er of  an  undivided  Interest  in  the  estate  of 
said  deceased,  and  therein  is  and  will  be  en- 
titled to  ber  share  in  said  estate  when  the 
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same  shall  be  settled  and  distribution  tbere- 
of  made,  reference  being  had  to  the  proceed- 
ings, files,  papers,  documents,  and  records  of 
the  administration  of  the  estate  of  said  de- 
ceased in  the  superior  court  in  and  for  the 
county  aforesaid,  for  a  more  full  and  com- 
plete description  of  property,  rights,  and 
credits  of  said  estate,  and  the  Interest  of 
said  Neotia  Browne  therein";  that  said  Ne- 
otla  desires  to  give  to  the  mortgagees  a  mort- 
gage lien  uiKm  her  interest  in  said  estate  to 
secure  payment  of  said  indebtedness.  It  is 
then  declared  that  in  consideration  "of  the 
premises  and  of  the  indebtedness  herein- 
above named.  Justly  due  from  the  said  A.  W. 
Browne  and  the  said  Neotia  Browne  to  the 
said  Chaffee,  Gilbert  &  Bonestel,  I,  the  said 
Neotia  Browne,  the  mortgagor,  hereby  •  •  • 
mortgage  to  the  *  *  *  mortgagees  all  and 
singular  my  estate,  right,  title,  interest,  claim, 
or  advantage,  of  whatsoever  kind  or  nature, 
that  I  have  or  may  or  can  have  In  the  estate 
of  said  Peter  Rice,  deceased,  as  a  child  and 
heir  at  law  of  the  said  Peter  Rice,  deceased, 
now  being  administered,  •  •.  •  as  afore- 
said, to  secure  the  indebtedness  hereinabove 
named,  together  with  the  Interest  accrued 
and  to  accrue  thereon."  It  was  further  pro- 
vided that,  in  default  of  payment,  the  mort- 
gagees might  foreclose  the  mortgage,  'and 
have  the  Interest  of  said  Neotia  in  the  prop- 
erty coming  to  her  from  the  said  estate  sold 
to  pay  the  amount  due  to  them,  etc. 

The  fact  was  that  Peter  Rice  left  a  will, 
which  was  probated  In  said  superior  court, 
and  the  Interest  which  Mrs.  Browne  had  in 
his  estate  was  under  the  will,  and  not  as  heir 
at  law  in  the  technical  sense;  and  previously 
to  the  execution  of  the  mortgage,  via.  on 
February  3,  1891,  the  estate  of  said  Rice  had, 
by  decree  of  said  court,  been  distributed  to 
the  persons  entitled  under  the  terms  of  the 
will  in  undivided  shares.  The  decree  was 
filed  on  said  February  3d,  and  it  specifically 
described  the  property  distributed.  Thereby 
a  first  Interest  of  $1,000  in  value  was  set 
over  to  one  Lucretia  Bell,  and  to  Mrs. 
Browne  was  allotted  an  undivided  one-fourth 
of  the  residue.  Among  the  tracts  of  real 
estate  thus  distributed  was  a  certain  lot  in 
the  town  of  San  Buenaventura.  On  March 
17,  1893,  plaintiffs,  at  request  of  the  Brownes, 
released  from  the  mortgage  a  part  of  the 
lands  mentioned  in  said  decree.  Such  re- 
lease was  signed  by  Browne  and  wife,  as 
well  as  plaintiffs,  and  recited  the  indebted- 
ness to  plaintiffs  much  the  same  as  in  the 
mortgage.  On  April  4,  1893,  the  distributees 
named  in  such  decree,  for  the  purpose  of 
making  partition  of  the  lands  set  over  to 
them  by  the  terms  thereof,  executed  deeds 
am<Hig  themselves,  by  virtue  of  which  Mrs 
Browne  became  and  is  yet  the  owner  of  the 
whole  of  said  town  lot  as  and  for  her  share 
of  the  lands  before  held  In  common.  The 
court  below  decreed  that  this  lot  be  sold  for 
the  payment  of  the  expenses  of  the  action 
and  the  amount  due  plaintiffs  as  provided  In 


the  mortgage,  and  that  plaintiffs  have  exe- 
cution for  any  deficiency  against  Browne 
and  wife.  Defendants  pleaded,  among  oth- 
er alleged  defenses  and  partial  defenses,  that 
the  mortgage  was  executed  by  Mrs.  Browne 
without  consideration.  The  court  found  tliat, 
in  the  year  1889,  A.  W.  Browne  was  indebted 
to  plaintiffs  in  the  amount  of  $593.93,  for 
provisions,  wearing  apparel,  and  other  family 
necessaries,  which  plaintiffs  "had  theret<>- 
fore  sold  and  delivered  to  said  A.  W.  Browne 
and  Neotia  Browne,  his  wife";  that  on  June 
26, 1888,  said  A.  W.  Browne  made  a  transfer 
of  certain  proiierty  to  plaintiffs  and  others, 
and  plaintiffs,  in  consideration  thereof,  re- 
leased the  said  indebtedness  of  A.  W.  Browne 
to  them;  that  about  July  1,  1889,  A.  W. 
Browne  was  adjudged  an  insolvent  debtor, 
and  thereafter,  with  his  approval,  plaintiffs 
delivered  to  his  assignee  for  the  benefit  of 
his  creditors  all  the  property  transferred  to 
them  as  above  stated  on  June  26, 1889,  where- 
by their  release  of  said  sum  of  $593.93  owed 
by  him  was  "made  null,  void,  and  no  effect"; 
that  after  his  disctiarge  as  such  insolvent 
(which  was  granted  April  21,  1890)  said  A. 
W.  Browne  promised  to  pay  plaintiffs  said 
sum  of  $593.93,  notwithstanding  his  discharge 
in  Insolvency;  that  after  July  1,  1889,  and  , 
thenceforward  until  October,  1890,  A.  W.  and 
Neotia  Browne  purchased  of  plaintiffs  goods, 
etc.,  consisting  of  groceries,  provisions,  wear- 
ing apparel,  and  other  family  necessaries  to 
the  amount  of  $818.54,  which  goods  were 
charged  in  account  upon  the  books  of  plain- 
tiff to  A.  W.  Browne,  but  the  greater  portion 
thereof  were  In  fact  purchased  by  said  Neo- 
tia; that  on  December  10,  1890,  plaintiffs 
presented  to  A.  W.  Browne  a  memorandum 
containing  the  figures  denoting  the  amount 
then  due  from  him  and  his  said  wife,  viz. 
$1,442.47,  consisting  of  said  sums  of  $593.93 
and  $848.54,  and  thereupon  and  thereafter 
Browne  and  wife  promised  to  pay  plaintiffs 
the  sum  of  $1,442.47,  "upon  the  account  so 
stated  between  them";  that  the  mortgage  In 
suit  was  executed  to  secure  the  paym»it  of 
said  sum  last  named,  and  was  made  tor  a 
good  and  valuable  consideration. 

At  the  trial  the  evidence  regarding  the 
question  of  consideration  was  in  substance 
this:  Mr.  Chaffee,  one  of  the  plaintiffs,  tes- 
tified that  the  Indebtedness  was  for  "goods, 
wares,  and  merchandise  furnished  Mr.  Browne 
and  family,  nine-tenths  of  it,  at  least,  to 
Mrs.  Browne.  •  •  *  The  Item  of  $693.93 
was  for  merchandise  sold  A.  W.  Browne 
prior  to  July  1,  1889;  and  the  books  were 
balanced  as  to  that  account  •  •  •  on  the 
2d  day  of  July,  1889,  when  the  receipt 
was  given  on  the  1st  of  July,  1889;  and  the 
account  of  A.  W.  Browne  was  continued 
right  along  until  October  8,  1890.  I  never 
had  any  conversation  with  Mrs.  Browne 
about  it  at  any  time.  I  had  charge  of  the 
business  during  all  that  time.  We  never 
had  any  account  on  our  books  against  Mrs. 
Browne.    The    account   is  A.   W.   Browne, 
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charged  up  to  him.  It  was  his  family  ex- 
.penses.  Q.  Did  Mrs.  Browne  ever  author- 
ize you  to  charge  anything  to  her?  A.  Yes; 
by  reasou  o£  her  purcliase  of  It.  Q.  Why 
did  you  put  it  to  Browne's  accoimt  and 
charge  it  to  him  ?  A.  Because  it  was  all 
in  the  family."  Mr.  Gilbert,  also  one  of 
the  plaintiffs,  testified  that  in  the  fall  of 
the  year  1890  he  presented  to  A.  W.  Browne 
a  statement  of  the  amount  due  the  Arm;  this 
consisted  of  two  items,— $593.a3  and  $848.54, 
—making  $1,442.47;  that  Browne  seemed  sat- 
isfied, and  said  his  wife  had  agreed  to  trans- 
.fer  her  interest  in  her  father's  estate  to  se- 
cure the  debt;  that  about  December  10,  1890, 
h©  (the  witness)  saw  Mrs.  Browne,  and  she 
said  "that  Mr.  Chaffee  had  been  kind  to 
them,  and  she  was  going  to  see  that  we 
didn't  lose  a  cent  by  them."  A.  W.  Browne 
testified  that  for  some  time  after  July  1, 
1889,  he  had  purchased  supplies  and  provi- 
sions for  his  family  from  plaintiffs;  that  he 
knew  his  wife  was  purchasing  goods  of 
plaintiffs  on  his  account  after  the  insolvency 
proceedings.  Mrs.  Browne  testified  that  she 
never  had  any  conversation  with  plaintiffs 
about  the  Indebtedness;  that,  after  her  hus- 
band's Insolvency,  she  continued  tp  purchase 
goods  of  plaintiffs,— groceries  and  provisions 
and  dry  goods  and  supplies  tcx  herself  and 
children  and  family. 

The  appellants  urge  very  many  objections 
upon  the  record,  and  the  case  is  prolific  of 
disputed  i>olnts.  Since,  in  our  opinion,  a  new 
trial  should  be  had.  some  of  these  questions, 
not  necessary  to  the  determination  of  the  ap- 
Ijoal,  may  be  here  noticed.  Thus,  the  objec- 
tion tp  the  complaint  that  it  does  not  allege 
nonpayment  of  the  sum  demanded  Is  not  ten- 
able. It  does  show  wflh  reasonable  certain- 
ty thqt,  at  the  time  the  mortgage  was  given, 
the  debt  recited  was  already  due  and  un- 
I)ald.  There  was  no  occasion  to  reiterate 
the  fact  in  terms.  The  description  In  the 
mortgage  of  the  property  to  be  charged  with 
the  intended  lien  was  sufficient'  to  warrant 
the  action  of  the  court  in  directing  the  sale 
of  the  real  estate  which.  In  virtue  of  the  com- 
mon deeds  of  release  executed  by  the  devi 
sees  of  Peter  Rice,  became  the  property  of 
Mrs.  Browne  In  severalty.  Although,  at  the 
time  of  the  execution  of  the  mortgage,  the 
.  estate  of  Rice  had  been  distributed,  and  so 
'  withdrawn  from  administration  (Bates  v. 
Howard,  105  Cal.  183,  38  Pac.  715),  yet  the 
•  mortgage  refers  to  the  files  and  records  of 
-the  administration  for  a  more  complete  de- 
scription of  the  Interest  to  be  Incumbered, 
'and  among  such  files  was  the  decree  of  d/s- 
trtbtition,  which  sliowed  the  specific  prop- 
erty In  which  Mrs.  Browne  took  an  Interest 
and  tlie  extent  of  her  right  The  recitals 
and  references  contained  In  the  mortgage 
make  It  manifest  that  by  mention  of  Mi-s. 
■Browne's  Interest  "as  child  and  heir  at  law" 
was  meant  whatever  property  she  took  in 
the  estate  of  her  deceased  father.  We  do  not 
understand  that  Em  eric  v.  Alvarado,  90  Cal. 


461,  27  Paa  356,  Is  opposed  to  this  conclu- 
sion. 

So  we  see  no  error  In  overruling  the  partial 
defense  of  Browne's  discharge  in  insolvency. 
The  demand  in  suit,  to  the  extent  of  $5<J3.i», 
accrued  before  the  commeucemeut  of  the  in- 
solvency proceedings,  but  it  clearly  appeared 
that  after  his  discliarge  Browne  promised  to 
pay  the  same.  The  promise  was  binding  en 
him.  Chabot  v.  Tucker,  39  CaL  437.  The  re- 
lease given  to  him  June  26,  1889,  seems  to 
have  been  rescinded  for  failure  of  consider- 
ation. It  appeals  unnecessary  to  inquire  how 
those  matters  concern  Mrs.  Browne,  if  at  all. 
Nor  do  we  think  that  the  plea  of  the  statwe 
of  Ihnltations  (Code  Civ.  Proe.  i  339,  subd. 
1)  was  sustained.  The  action  was  begun 
July  12.  1893;  and  as  late  as  the  month  of 
March  previous  the  appellants  had  signed, 
with  the  plaintiffs,  the  Instrument  releasing 
from  the  mortgage  a  part  of  the  incumbered 
property.  Such  instrument  referred  to  the 
alleged  indebtedness  in  such  terms  as,  fah-iy 
considered,  constituted  an  acknowledgment 
thereof.  The  running  of  the  statute  was 
thus  Interrupted.  McCormlck  v.  Brown,  3C 
Cal.  180. 

It  may  be  that  the  personal  liability  of  A. 
W.  Browne  for  the  whole  amount  claimed 
is  made  out,  but  we  are  unable  to  see  how 
the  judgment  against  Mrs.  Browne  and  her 
property  can -stand,  unless  we  are  to  depart 
from  rules  of  law  which  have  been  regarded 
as  well  established.  The  law  Justly  Imposes 
upon  the  husband  the  duty  to  maintain  his 
wife  and  children,  and  does  not  absolve  him 
of  this  duty  save  under  exceptional  circum- 
stances. The  evidence  here  shows  only  the 
ordinary  case  where  the  wife  living  with  the 
husband  obtains  on  bis  credit  the  supplies 
needed  in  the  conduct  of  their  common  do- 
mestic establishment.  For  such  purposes 
she  is  his  agent  and  incurs  no  persottal  lia- 
bility. This  Is  matter  of  common  knowl- 
edge, and,  when  persons  famishing  to  fam- 
ilies supplies  of  the  character  appearing  here 
expect  to  charge  the  wife  therefor,  they 
must  take  care  that  they  have  a  contract  for 
her  personal  credit.  This  will  not  be  Im- 
plied from  the  mere  circumstance  that  she 
personally  obtains  the  goods.  In  a  case  aris- 
ing in  the  state  of  Michigan,  the  dealer  had 
charged  the  goods  to  the  wife,  and  sued  her 
for  the  price.  The  court  said:  "If  he  knew 
that  she  was  a  married  woman,  living  with 
her  husband,  and  the  goods  were  not  of  a 
character  to  Indicate  that  they  were  bought 
for  other  than  family  use  in  the  husband's 
family,  and  she  did  not  claim  affirmatively 
to  be  purchasing  them  on  her  individual  ac- 
count, the  natural  inference  would  be  that 
she  was  purchasing  them  on  her  husband's 
account  and  for  the  use  of  his  family,  and  she 
could  not  be  made  i&dividually  liable  with- 
out an  express  agreement  to  become  ao,  or 
that  the  goods  should  be  charged  or  the 
credit  given  to  herself."  I'owers  v.  Russell, 
26  Mich.  184.    Flynn  v.  Messenger,  2S  Minn. 
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208,  9  N.  W.  750,  is  yet  stronger  In  the  same 
direction.  Before  such  a  demand  can  he 
charged  in  equity  upon  the  wife's  separate 
estate,  there  must  be  clear  proof  that  she 
contracted  the  del)t  in  her  own  behalf,  or  in- 
tended to  bind  her  separate  estate  for  its 
payment.  The  fftct  that  the  husband  is  in- 
solvent, or  unable  to  sustain  the  whcde 
charge  of  the  family's  support,  does  not  af- 
fect the  rule.  Dodge  t.  Knowles,  114  U.  S. 
430,  6  Sup.  Ct.  1108,  1197;  Magee  v.  White, 
23  Tex.  180;  Haynes  v.  Stovall,  Id.  625.  The 
intention  to  extend  the  credit  to  the  wife, 
and  not  to  the  husband,  must  be  expressly 
declared  or  otherwise  communicated  to  her. 
Itushing  V.  Clancy,  02  Ga.  760,  10  S.  E.  7U. 
In  the  present  case  the  goods  were  all  char- 
ged to  the  husband's  account,  and  the  wife's 
personal  responsibility  therefor  was  neither 
offered  nor  required  before  the  whole  debt 
iiad  accrued. 

But  respondents  claim  that  defendant  Neo- 
tia  is  concluded  by  the  recitals  in  the  mort- 
gage to  the  effect  that  she  and  her  husband 
are  Jointly  and  severally  Indebted  to  plain- 
tiffs for  goods,  etc.,  had  and  received  by 
them  from  plaintiffs.  Coles  v.  Soulsby,  21 
Cal.  47,  and  other  cases  of  like  nature  are 
oited  in  support  of  the  proposition.  The  doc- 
trine of  those  cases  has  no  application  hw^. 
It  was  always  limited  to  the  protection  of 
the  operative  words  of  conveyance  In  a  grant 
of  property  (Feeney  v.  Howard,  79  Cal.  530, 
21  rac.  084),  and  never  extended  to  execu- 
tory covenants  even  in  the  same  Instrument. 
To  allow  it  effect  as  contended  by  respond- 
ents would  be  to  forbid  inquiry  into  the  con- 
HideratioQ.  of  every  promissory  note  recited 
In  a  mortgage  given  for  its  security,  which  is 
not  the  law.  Jones  v.  Jones,  20  Iowa,  388. 
Said  recitals,  relating,  as  they  do,  to  the  con- 
sideration of  the  mortgage,  do  not  estop. 
Code  Civ.  Proc.  {  1062,  subd.  2.  Compare 
Moffatt  V.  Bulson,  96  Cal.  106,  30  Pac  1022; 
Rosenberg  v.  Ford,  85  Cal.  610;  24  Pac.  779; 
Bayler  v.  Com.,  40  Pa.  St.  37. 

It  follows  that  in  the  execution  of  this 
mortgage  the  defendant  Neotia  Browne  un- 
dertook to  assume  and  secure  her  husband's 
antecedent  debt  "No  new  consideration  was 
given  at  the  time  It  was  executed.  The  wife 
received  nothing.  The  husband  received 
nothing.  The  creditor  parted  with  nothing. 
The  instrument  was  therefore  no  more  than 
a  collateral  security  given  for  an  old  debt  of 
the  husband"  (Bayler  v.  Com.,  40  Pa.  St.  37), 
and  was  not  obligatory  in  the  absence  of  a 
new  consideration  (Civ.  Code,  i!  2792,  2831, 
2844;  Bohm  v.  Hoffer,  2  Colo.  App.  146,  29 
Foe.  905).  The  Judgment  and  order  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:    BELCHER,  0.;    SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded  for 
a  new  trial. 


(109  Cal.   236) 
VERMONT  MARBLE  CO.  v.  BROW,  Con- 
stable.    (No.  18,397.) 
(Supreme  Court  of  California.     Sept.  27,  1895.) 
Sale  ok  Cossiosmest— Levy  op  Execution — No- 
tice OK  Claim  bt  Third  Pb«sok. 

1.  A  shipment  of  KOods  "on  consignment" 
to  one  to  whom  plaintiff  had  previously  been 
aelllng,  to  be  held  as  the  property  of  plaintiff 
and  subject  to  its  order  until  sold,  the  price  at 
which  they  were  listed  to  the  consignee  to  be  re- 
mitted as  fast  as  they  were  sold,  and,  when  he 
took  notes  in  lieu  of  cash,  these  notes  to  l>e  re- 
mitted as  collateral  for  bis  account,  does  not 
constitute  a  sale. 

2.  A  consignment  of  monuments  nnder  an 
axreement  that  the  consignee  should  keep  an 
account  of  their  sale  in  a  book,  and  send  such . 
book  to  the  consignor  on  the  first  of  each  month, 
and,  "ns  fast  as     •     •     •     sold  and  erected, ' 
*    *    *    pay  to"  the  consignor  the  list  price  to 
the  consignee  "of  each  piece  sold  by  him,"  ei- 
ther by  cash  or  customer's  note,  the  same  to  be 
placed  to  his  credit  as  fast  as  cash  should  be 
received,  the  monuments  to  be  paid  for  when 
sold,  and  remaining  the  property  of  the  con-> 
signor  "until  paid  for  as  above,"  and  at  all 
times  subject  to  itJB  order,  does  not  constitute  a 
sale. 

3.  A  written  claim  of  property  in  goods 
about  to  be  levied  upon  under  execution,  wbidi 
states  that  the  claiuiant  is  the  owner  of  the 
property,  and  had  delivered  it  for  purposes  of 
sale,  and  that  it  was  so  held  when  seized  by 
the  sheriff,  and  not  otherwise,  sufliciently  com- 
plies with  Code  Civ.  Proc.  S  689,  as  to  the  man- 
ner of  "setting  out  the  title"  and  "stating  the 
grounds"  of  title. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Yuba  county;  E. 
A.  Davis,  Judge. 

Action  by  the  Vermont  Marble  Company, 
a  corporation,  against  E.  Brow,  as  constable, 
to  recover  the  value  of  certain  monuments 
sold  by  defendant  under  writ  of  execution 
against  the  property  of  one  Plymire.  There 
was  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Forbes  &  DlnsmcHre,  for  appellant.  W.  H. 
Carlin,  for  respondent 

BRITT,  O.  Defendant  was  constable  of 
MarysviUe  township,  in  Yuba  county,  and 
was  sued  in  this  action  by  plaintiff,  a  corpo- 
ration, for  the  value  of  certain  marble  monu- 
ments sold  by  him  July  10,  1893,  under  writs 
of  execution  issued  from  the  justice's  coui-t  of 
said  townsWp  against  the  property  of  one 
Plymire,  upon  Judgments  obtained  there  by 
creditors  of  Plymire.  The  chief  question  in- 
volved la  whether  the  marble  when  levied 
upon  and  sold  was  the  property  of  plaintiff 
or  of  said  Plymire.  The  latter  had  a  marble 
shop  at  MarysviUe,  and  was  a  dealer  In 
funeral  stones  and  monuments.  He  had 
been  accustomed  for  several  years  to  pur- 
chase from  plaintiff  unfinished  monimients 
and  other  marble  needed  in  his  business,  and 
on  July  19,  1892,  he  was  in  plaintiff's  debt 
some  $2,500  for  such  materials  purchased 
previously  to  that  time,  and  plaintiff  was  ap- 
prehensive that  further  sales  to  him  outright 
would  involve  loss.  To  prevent  this,  Plymire 
agreed  in  writing  with  the  marble  company, 
on  the  date  last  mentioned,  that,  in  consider- ' 
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-ation  of  Its  sending  to  him  certain  specified 
monuments  "on  ccmslgnment,"  lie  would  bold 
the  same  as  the  property  of  the  company  un- 
til sold,  and  subject  to  Its  order;  that,  as  fast 
as  he  sold  the  monuments,  he  would  remit 
the  money  (the  cost  price  at  which  each  was 
listed  to  him);  and,  when  he  took  notes  in 
lieu  of  cash,  he  would  remit  the  notes  as  col- 
lateral for  his  account  Subsequently,  in 
May,  1893,  Plymlre  agreed  with  plaintiff  for 
a  further  consignment  of  goods,  specifically 
described,  written  memoranda  of  which 
agreement  provided  in  substance  that  he 
should  keep  an  account  of  the  sale  of  the 
monuments  described  in  a  book,  and  send 
such  book  to  the  marble  company  on  the  Ist 
of  each  month,  and,  "as  f&st  as  said  work  is 
sold  and  erected,"  pay  to  the  company  the 
list  or  cost  price  to  him  of  each  piece  of 
marble  sold  by  him,  "either  by  cash  or  cus- 
tomer's note,"  the  same  to  be  placed  to  bis 
credit  aa  fast  as  cash  should  b6  received; 
that  he  held  the  marble  merely  on  consign- 
ment, to  be  paid  for  when  sold;  and  that  it 
remained  the  pn^erty  of  the  marble  com- 
pany "until  paid  for,  as  above,"  and  at  all 
times  subject  to  its  order.  Ten  monuments, 
of  the  value  of  5683,  were  converted  by  de- 
fendant, as  the  court  found;  and  of  these 
three  had  been  delivered  to  Plymlre  under 
his  arrangement  with  plaintiff  of  July,  1892, 
and  seven  under  that  of  May,  1893.  By  the 
terms  of  an  oral  agreement,  not  embodied  in 
said  written  memoranda,  Plymlre  promised 
that,  whenever  he  received  payment  from  a 
customer  for  a  monument,  he  would  pay 
plaintiff  an  additional  sum  <st  25  per  cent 
on  the  cost  price  charged  him  for  the  same 
by  plaintiff,  which  further  percentage  was  to 
be  applied  on  his  indebtedness  of  $2,500  ex- 
isting before  July,  1802.  The  debts  on  which 
the  Judgments  mentioned  were  recovered 
against  Plymlre  accrued  prior  to  the  receipt 
by  him  of  any  part  of  the  goods  in  contro- 
versy. Plymlre,  It  was  further  understood, 
would  take  orders  for  and  sell  the  marble  in 
his  uwc  name.  He  had  the  right  to  fix  the 
selling  price  and  the  terms  of  sale.  He  was 
to  bear  the  cost  of  transporting  the  marble 
from  San  Francisco  to  Maiysville.  Appar- 
ently the  marble  company  exercised  no  con- 
trol over  his  busioesa.  The  monuments, 
when  seized  by  defendant,  were  In  the  same 
condition  as  when  received  by  Plymlre  from 
plaintiff,  he  having  done  no  lettering  or  other 
work  on  them.  Plymlre  testified  at  the  trial: 
"I  was  not  to  sell  these  monuments  in  the 
same  condition  that  I  received  them.  •  •  • 
I  have  to  sell  them  first,  and  then  put  on  the 
Inscription.  •  *  •  If  a  man  wanted  a  de- 
sign, I  showed  blm  a  style  of  monument,  and 
told  him  what  it  would  come  to  when  fin- 
ished and  set  up;  found  out  bow  he  wanted 
It  lettered,  whether  he  wished  any  further 
design  carved  on  It,  and  then  fixed  it  up,  put 
8  bottom  base  on  it,  set  It  up,  and  then  took 
the  money  for  It."  Before  the  execution  sale, 
plaintiff  demanded  the  property  of  defend- 


ant, the  particulars  of  which  demand  appear 
In  another  connection. 

Appellant  contends  that  the  facts  stated 
evidence  a  sale  on  credit  in  which  the  title 
to  the  goods  passed  at  once  to  Plymlre,  and- 
they  thus  became  liable  to  execution  for  his 
debts;  and  it  Is  said  that  It  Is  "unmeaning 
for  parties  to  a  c<mtract  to  say  it  aball  not 
amount  to  a  sale  when  it  contains  every  ele- 
ment of  a  sale."  This  latter  proposition  is 
doubtless  correct.  The  transactimi  must  be 
Judged  by  the  intent  of  the  parties  to  it  gath- 
ered from  the  whole  8coi>e  and  effect  of  their 
language  and  their  explanatory  conduct 
Mere  verbal  formulas  are  to  be  disregarded 
if  inconsistent  with  a  specific  Intent  thus 
manifested.  But,  looking  at  the  facts  In  the 
light  of  this  principle,  we  find  no  transmis- 
sion of  title  to  Plymlre.  "Mere  transfer 
of  possession,  without  the  agreement  express 
or  implied,  that  such  transfer  is  a  sale,  on 
the  one  hand,  and  a  purchase,  on  the  other, 
will  not  be  a  sale  or  have  the  effect  to  trans- 
fer the  tlUe."  Borland  v.  Bank,  99  Oal.  94. 
33  Pac.  737.  We  consider  that  the  true  na- 
ture of  the  transaction  was  that  of  a  sale 
upon  condition;  the  condition  being,  as  to 
each  monimient,  that  Plymlre  should  sell  the 
same  to  some  third  person.  Until  then  he 
was  under  no  obligation  to  pay  plaintiff  the 
cost  price,  and  until  then  he  was  compellable 
to  surrender  the  goods  to  plaintiff  upon  de- 
mand. When  he  sold  a  monument,  he  was 
precisely  within  the  case  put  by  Mellish,  Ik 
.T.,  in  Ex  parte  White,  8  Ch.  App.  397.  405: 
"If  A.  hands  over  his  goods  to  B.,  and  B.  Is 
to  pay  him  a  certain  price  If  he  sells,  but  is 
at  liberty  to-  sell  on  what  terms  he  pleases, 
and  B.  then  sells  to  C,  the  natural  inference 
from  these  facts  is,  beyond  all  doubt  that 
there  Is  a  sale  made  to  B.  and  another  sale 
from  B.  to  C."  But  obviously  there  Is  no 
completed  sale  to  B.  until  he  sells  to  0.  This 
is  illustrated  In  Nutter  v.  Wheeler,  2  Low. 
346,  Fed.  Cas.  No.  10,384.  There  W.  &  Co. 
were  in  the  habit  of  sending  their  manu- 
factured goods  to  one  Gear,  in  Boston;  and 
Gear  s<rid  them  at  such  prices  and  on  such 
terms  as  he  pleased,  not  less  than  the  trade 
prices  fixed  by  W.  &  Co.  Whenever  he  made 
a  sale,  be  was  to  pay  W.  &  Co.  in  30  days 
the  prices  shown  In  their  list  to  him,  less  an 
agreed  discount.  After  a  sale  was  made  by 
him,  his  credit  only  was  looked  to  by  W.  & 
Go.  Gear  became  bankrupt  and  W.  &  Co. 
took  back  the  goods  of  their  manufacture  in 
his  shop  unsold.  The  court  said:  "Until  a 
sale  was  made,  the  pr(%>erty  in  the  goods  re- 
mained In  the  defendants  fW.  &  Co.],  and 
they  were  well  Justified  in  reclaiming  those 
which  remained  on  hand  at  the  time  of  the 
failure  of  Gear."  So,  In  our  opinion,  at  the 
time  ot  the  levy  and  sale  by  defendant  here, 
the  monuments  were  the  property  of  plain- 
tiff, and  not  liable  to  execution  for  Plymlre's 
debts. 

As  suggested  by  appellant,  there  may  be 
impolicy  in  allowing  a  severance  of  title  and 
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possession  where  an  ultimate  sale  is  designed 
by  the  parties.  But  this  consideration  is  for 
the  legislature,  and  noi  the  courts.  The  com- 
mon-law right  of  the  seller,  by  appropriate 
contract,  to  retain  the  title  until  performance 
of  some  valid  condition  on  the  part  of  the 
buyer,  has  been  long  recognized  in  this  state, 
as  almost  uniyersally  elsewhere.  Putnam  7. 
tAmphier,  86  Cal.  161;  Kohler  T.  Hayes,  41 
Cal.  455;  Hegler  v.  Bddy,  63  Cal.  597;  Sere 
V.  McGovem,  65  Cal.  244,  3  Pac.  850;  BenJ. 
Sales  (Bennett's  6tb  Ed.)  pp.  255,  282,  et  seq. 
That  the  prop^ty  is  to  be  resold  by  the  first 
(conditional)  purchaser  does  not  affect  the 
rule.  Hirsch  v.  Steele,  10  Utah,  18,  36  Pac. 
49,  and  cases  cited. 

Appellant  further  argues  that  the  written 
claim  to  the  marble  in  question  served  on 
him  by  plaintiff  prior  to  the  execution  sale, 
under  section  689,  Code  Civ.  Proc.,  is  de- 
fective in  the  manner  of  "setting  out  the 
title,"  and  In  "stating  the  grounds  of  such 
title,"  as  provided  in  that  section.  Waiving 
the  question  whether  the  statute  referred  to 
imposes  a  condition  precedent  to  the  right  to 
maintain  the  actl<Mii  we  think  the  objection 
is  not  tenable.  The  writing  stated,  among 
other  things,  tliat  plaintiff  is  the  owner  of 
the  prop«*ty,  and  had  delivered  it  to  Plymire 
for  punxwes  of  sale,  and  tliat  he  held  it  when 
seized  by  defendant  for  those  purposes,  and 
not  otherwise.  The  phrase  "grounds  of  such 
title,"  in  the  Code  section,  is  not  very  defi- 
nite, but  we  suppose  it  has  reference  to  the 
reasons  why  the  claimant  avers  himself  to 
liave  a  title  superior  to  that  of  the  execution 
debtor;  and  the  explanation  in  this  instance 
of  the  manner  in  which  such  debtor  acquired 
possession  of  the  property  from  the  claim- 
ant, coupled  with  a  statement  of  the  claim- 
ant's ownership,  seems  to  be  all  that  should 
be  required  in  such  a  case.  Some  other 
points  are  made  concerning  rulings  on  mat- 
ters of  evidence  at  the  trial,  but  they  are  vtn- 
linportant.  If  all  were  determined  in  appel- 
lant's favor,  we  cannot  see  that  the  result 
could  be  afTected.  The  Judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:    SEABLS,  C;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(109  Cal.  KO) 

TRUMPLER  V.  COTTON  et  al.     (No.  18,319.) 

(Supreme  Ccurt  of  California.     Sept.  27,  1895.) 

Probate  Practiob  —  Jurisdiction  —  Service  bt 

Publication  —  GcARniAN  asd  Ward  —  CoM- 

PEi/Liso  Account— Liability  of  Bdreties. 

1.  Code  Civ.  Proc.  tit.  11,  $  1773.  providinR 
that  the  court  may,  "on  application  made  for 
that  purpose  by  any  person,  compel  the  guardian 
to  render  an  account  to  the  court  of  the  es- 
tate of  the  ward,"  authorizes  an  order  to  a 
guardian  to  present  his  account  on  the  appli- 
cation by  the  brother  of  the  ward. 

2.  Code  CiT.  Proc.  S  1808,  applying  the  pro- 


visions relating  to  the  estates  of  decedents 
and  proceedings  thereon  in  the  superior  court 
to  proceeding  in  regard  to  guardians;  section 
1718,  providing  that  the  accounts  of  guardians 
and  their  settlement  shall  be  governed  by  the 
provisions  concerning  the  estates  of  decedents; 
section  1T09,  requiring  that  citations  be  served 
in  the  same  manner  as  the  summons  in  a  civil 
action;  and  section  412,  authorizing  service 
by  publication  where  the  person  to  be  served 
resides  ont  of  the  state, — confer  on  the  probate 
court  power  to  notify  by  publication  a  guardian 
residing  in  a  foreign  country  of  its  order  on  tiim 
to  submit  his  accounts  for  settlement  and  al- 
lowance. 

3.  Under  Code  Civ.  Proc.  i  639,  the  pro- 
bate court,  having  acquired  jurisdiction  of  a 
nonresident  guardian  by  publication  of  its  or- 
der on  him  to  present  his  accounts  for  settle- 
ment and  allowance,  may,  on  his  nonappear- 
ance, refer  the  account  to  some  proper  person 
to  state  and  present  it. 

4.  Where  the  complaint  in  an  action  on  a 
guardian's  bond  avers  that  a  demand  of  pay- 
ment was  made  on  the  sureties  after  a  date 
named,  "and  previous  to  the  filing  of  this  com- 
nlaint."  the  allowance  of  interest  on  a  judg- 
ment for  the  amount  of  the  bond  from  the  date 
first  named,  instead  of  from  the  date  on  which 
the  complaint  was  filed,  is  error. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sacramento 
county;    Afatt  F.  Johnson,  Judge. 

Action  by  Eva  C.  Trumpier  against  A.  T. 
Cotton,  E.  Lathrop,  and  J.  Gcridman,  npon  an 
undertaking  executed  by  defendant  Cotton, 
as  principal,  and  his  codefendants,  as  sure- 
ties, conditioned  for  the  faithful  performance 
by  defendant  Cotton  of  his  duty  as  guardian 
of  the  person  and  estate  of  plalntilF.  There 
was  judgment  for  plaintiff,  from  which  de- 
fendants Lathrop  and  Goldman  appeal.  Mod- 
ified. 

Armstrong  &  Platnauer,  for  appellants. 
HoU  &  Dunn,  for  respondent 

SEARI>S,  C.  This  is  an  action  upon  an 
undertaking  executed  by  the  defendant  A.  T. 
Cotton,  as  principal,  and  by  defendants  E. 
Lathrop  and  J.  Goldman,  as  sureties,  condi- 
tioned for  the  faithful  performance  by  said 
Ck>tton  of  his  duties  as  guardian  of  the  person 
and  estate  of  Eva  O.  Trumpier,  the  plaintiff 
herein,  in  the  penal  snm  of  fl,260.  The 
cause  was  tried  by  the  court  without  a  jury 
and  judgment  rendered  in  favor  of  plaintiff 
for  $1,250,  and  legal  interest  thereon  from 
October  3,  1892,  and  costs.  Defendants  La- 
throp and  Goldman  appeal  from  the  judg- 
ment, and  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

Defendants  demurred  to  the  complaint, 
which  demurrer  was  overruled  by  the  court, 
and  the  ruling  is  assigned  as  error.  The  es- 
sence of  defendants'  objection  is  not  fully 
disclosed  by  the  allegations  of  the  complaint. 
The  same  question  arose,  however,  repeat- 
edly, in  the  course  of  the  trial,  and  is  em- 
bodied in  the  bill  of  exceptions  or  statement 
on  motion  for  a  new  trial,  and  a  proper  dia- 
posltion  of  the  case  requires  it  to  be  met  and 
determined.  The  following  facts  constitute 
the  principal  factors  In  the  problem:   A.  T. 
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Cotton  was  duly  appointed  the  guardian  of 
the  person  and  estate  of  Eva  C.  Trumpler, 
an  Infant,  by  the  probate  court  of  lolo  coun- 
ty, on  the  4th  day  of  October,  1886,  and  duly 
qualified  and  filed  an  undertaking,  with  the 
other  defendants  as  sureties,  for  the  faithfol 
discharge  of  his  duties  as  such  guardian. 
Cotton  caused  to  be  made  and  filed  on  the 
11th  day  of  February,  1888,  an  InventoiT  and 
appraisement  of  the  estate  of  his  ward  which 
bad  come  to  his  imssession,  and  showing  its 
value  to  be  ?3,513.21.  On  the  11th  day  of 
July,  1891,  the  plaintiff  reached  her  majority. 
Prior  thereto,  and  on  the  24th  day  of  March, 
1880,  said  Cotton  filed  an  account  as  guard- 
ian, showing  that  there  was  in  his  hands  as 
such  guardian  of  plaintiff,  the  sum  of  $4,539,- 
35,  in  cash,  as  well  as  certain  property,  real 
and  personal,  which  account  was  duly  set- 
tled and  allowed  by  said  probate  court.  In 
.January,  1891,  the  said  A.  T.  Cotton,  guard- 
ian, ateconded  from  the  state  of  California, 
and  ever  since  has  remained  without  and  ab- 
sent from  the  state,  and  has  never  filed  any 
other  or  final  account,  tinder  these  circum- 
stances, on  the  30th  day  of  March,  1892,  Har- 
ry F.  G.  Trumpler,  a  brother  of  plaintiff, 
made  and  filed  a  petition,  duly  verified.  In 
the  superior  court  of  the  county  of  Yolo,  set- 
ting forth  the  facts,  and  showing  that  the 
said  guardian  had  failed  to  file  his  final  ac- 
count, and  praying  a  citation  to  said  guard- 
ian, requiring  him  to  appear  and  render  his 
account,  etc.  Thereupon  a  citation  in  due 
form  was  ordered  by  the  said  court,  requir- 
ing said  guardian  to  appear  and  file  his  ac- 
count on  June  27,  1892;  and  upon  an  affida- 
vit showing  that  said  guardian  was  a  non- 
resident of  the  state  of  California,  and  a  resi- 
dent of  Victoria,  British  Columbia,  dominion 
of  Canada,  etc.,  an  order  was  made  In  due 
form  for  publication  of  said  order  requiring 
said  guardian  to  appear  and  file  his  account. 
The  order  was  duly  published,  and  a  copy 
duly  deposited  in  the  mail,  directed  to  said 
guardian  at  Victoria,  etc.  Cotton,  the  guard- 
ian, failed  to  appear,  and,  upon  proof  of  serv- 
ice of  the  order  as  aforesaid,  the  superior 
court  by  order  appointed  one  E.  B.  Merlng, 
Esq.,  a  refei-ee  to  prepare,  render,  and  pre- 
sent for  allowance  the  final  account  of  said 
guardian.  The  account  was  made  and  pre- 
sented by  the  referee,  due  notice  of  the  settle- 
ment thereof  given;  .and  on  the  1st  day  of 
September,  1892,  defendants  Lathrop  and 
Goldman  appeared  by  counsel,  filed  a  demur- 
rer to  the  jurisdiction  of  the  court,  and  an 
answer,  objections  and  exceptions  to  the  rul- 
ing of  the  court  and  to  its  Jurisdiction.  The 
com-t  overruled  the  objections,  settled  the  ac- 
count, and' by  its  decree  adjudged  that  there 
was  in  the  bands  of  said  guardian  of  the 
funds  of  his  ward,  the  plaintiff  herein,  the 
sum  of  $4,705.51,  which  was  decreed  to  be 
paid  to  plaintiff. 

Tbe  points  made  by  appellants  may  be 
stated  in  condensed  form  thus:  (1)  In  pro- 
bate matters,  and  in  proceedings  relating  to 


guardians,  the  superior  courts  can  only  exer- 
cise such  Bi)ecial  Jurisdiction  as  is  conferred 
upon  them  by  statute;  and  their  powers,  and 
the  mode  of  their  eierclse,  can  only  be  exer- 
cised in  the  cases  and  In  the  mode  provid- 
ed by  statute.  (2)  The  superior  court  has  no 
jurisdiction  to  settle  and  allow  an  account  of 
a  guai'dian,  except  when  presented  by  him; 
and  there  is  no  authority  for  any  other  per- 
son to  return,  file,  or  swear  to  an  accotmt  for 
him.  (3)  The  rendering  and  filing  of  an  ac- 
count by  a  guardian  is  jurisdlctionai,  and 
without  it  the  court  has  no  power  In  the 
premises,  except  to  attach  the  guardian  and 
remove  bim  from  office.  (4)  In  a  case  where 
tbe  guardian  has  absconded,  and  la  without 
the  Jurisdiction  of  the  court,  and  has  failed 
to  render  his  account,  the  case  Is  like  that 
where  the  guardian  Is  deceased,  and  the  sole 
jurisdiction  Is  In  equity.  (5)  The  liability 
of  the  surety  is  dependent  upon  tbe  liability 
of  the  principal,  and  does  not  attach  until 
that  of  the  latter  is  determined  by  a  court  of 
competent  Jurisdiction.  (6)  Harry  F.  G. 
Trumpler  had  no  Interest  in  the  estate  of 
plaintiff.  He  was  a  stranger  to  the  proceed- 
ing, and  his  petition  could  confer  no  jurisdic- 
tion on  the  court  to  take  action  In  the  matter. 
The  contentions  of  appellants,  as  embodied 
in  the  foregoing  propositions,  will  be  consid- 
ered without  reference  to  the  consecutive  or- 
der of  their  statement 

Title  11  of  the  Code  of  Civil  Procedure, 
commencing  at  section  1294,  relates  to  pro- 
ceedings In  the  probate  court,  and  relates  to 
the  proof  of  wills,  appointment  of  executors 
and  administrators,  the  various  proceedings 
for  the  settlement  of  the  estates  of  deceaswl 
persons,  and  cognate  matters  connected  with 
or  relating  thereto,  and  also  contains  a  chap- 
ter In  reference  to  guardians  and  wards,  the 
manner  of  the  appointment  of  such  guanl- 
lans,  their  duties,  etc.  Section  1773  provides 
that  every  guardian  must  return  to  the  court 
an  inventory  of  the  estate  of  his  ward  within 
throe  months  after  his  apixilntment,  and  an- 
nually thereafter,  and  further  provides  that 
"the  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the 
guardian  to  render  an  account  to  the  court 
of  the  estate  of  his  ward."  By  section  1774 
the  guardian  Is  required,  upon  the  expiration 
of  a  year  from  the  time  of  his  appointment, 
and  as  wften  thereafter  as  he  may  be  re- 
quired, to  present  his  account  to  the  court  for 
settlement  and  allowance.  It  will  be  observ- 
ed from  the  language  of  section  1773,  supra, 
that  the  court  is  authorized  to  compel  the 
guardian  to  render  an  account  upon  the  ap- 
plication of  any  person.  It  is  not  necessary 
that  the  person  making  such  application  shall 
have  an  interest  in  the  estate.  The  applica- 
tion on  the  part  of  Harry  F.  G.  Trumpler, 
the  brother  of  plaintiff,  was  therefore  suffi- 
cient, and  the  order  or  citation  to  the  guard- 
ian to  present  his  account  for  settlement  and 
allowance  was  properly  made  upon  such  ap- 
pllcatloa    . 
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Was  the  service  of  the  citation  sufficient 
to  give  the  court  jurisdiction?  Under  section 
1808,  "The  provisions  of  this  title  [title  11] 
relative  to  the  estates  of  decedents,  so  far 
as  they  relate  to  the  practice  In  the  superior 
court,  apply  to  proceedings  nnder  this  chap- 
ter"; that  Is  to  say,  to  proceedings  In  regard 
to  guardians.  It  is  further  provided  by  sec- 
tion 1789  that  accounts  and  the  settlement 
of  accounts  of  guardians  must  be  had  and 
made  as  required  by  the  provisions  concern- 
ing estates  of  decedents,  unless  otherfvlse 
specially' provided.  Turning  to  section  1709, 
Code  Civ.  Proc.,  and  we  find  that  citations 
must  be  served  In  the  same  manner  as  a 
summons  in  a  civil  action.  In  a  civil  action, 
when  a  person  to  be  served  with  a  summons 
resides  without  the  state,  service  may  be  made 
by  publication.    Code  Civ.  Proc.  §  412. 

The  affidavit  for  publication  was  such  as  is 
required  in  cases  of  publication  of  summons 
In  a  civil  action,  and  must  be  held  sufficient. 
The  court  having  thus,  by  substitute  service, 
obtained  jurisdiction  of  the  person  of  the 
guardian,  and  possessing,  under  the  statute, 
Jurisdiction  of  the  subject-matter  of  the  set- 
tlement of  his  account,  and  the  guardian  be- 
ing without  the  Jurisdiction  of  the  court,  and 
not  amenable  to  process  of  attachment,  and 
having  failed  to  file  his  account.  It  was  with- 
in the  province  of  the  court  to  (as  was  said 
in  Graff  v.  Mesmer,  52  Cal.  C3T^  cause  "the 
account  to  be  made  up,  audited,  and  settled 
upon  such  evidence  as  should  be  adduced  on 
behalf  of  the  ward."  Where  Jurisdiction  Is 
conferred  upon  a  court  by  the  constitution  or 
a  statute,  all  the  means  to  carry  it  into  ef- 
fect are  also  given;  and,  if  the  course  of  pro- 
ceedings is  not  specifically  designated  by  the 
Code,  any  suitable  mode  may  be  adopted 
which  may  appear  most  conformable  to  the 
Code.  Code  Civ.  Proc.  $  187.  Spencer  v. 
Houghton,  68  Cal.  82,  8  Pac.  679,  is  to  the 
point  that  a  guardian  is  bound  to  settle  his 
accounts  whenever  directed  by  the  probate 
court,  and  tliat  the  guardian  who  receives  bis 
appointment  under  the  law  which  prescribes 
that  notice  may  be  served  by  publication  Is 
to  be  regarded  as  assenting  In  advance  that, 
upon  leaving  the  state,  service  may  be  made 
upon  him  by  publication.  See,  also,  Ashurst 
v.  Fountain,  67  Cal.  18,  6  Pac.  849;  Estate  of 
AveUne,  53  Cal.  260;  Graff  v.  Mesmer,  52 
CaL  637.  As  the  court  could  take  and  state 
the  account,  so  It  could  refer  It  to  some  proper 
person  to  state  It.  Code  Civ.  Proc.  §  630; 
Hidden  v.  Jordan,  28  Cal.  309.  Counsel  for 
appellant  liken  a  case  like  the  present  to 
that  of  Chaquette  v.  Ortet,  60  Cal.  594,  where 
the  administrator  of  an  estate  died  before 
rendering  his  account,  and  this  court  held 
that  Jurisdiction  to  compel  an  accounting 
vested  In  a  court  of  equity,  and  that  an  ad- 
justment of  the  account  by  that  court  was  a 
prerequisite  to  an  action  against  the  sureties 
on  the  administrator's  bond.  The  decision, 
proceeds  upon  the  theory  that  "there  Is  no 
provision  of  the  statute  providing  for  the  set- ' 


tlement  of  the  account  of  an  administrator 
who  dies  before  rendering  an  account."  In 
re  Allgler,  65  Cal.  228,  3  Pac.  849,  was  a  sim- 
ilar case,  and  was  decided  upon  like  grounds. 
The  reason  of  tiie  rule  does  not  prevail  in  a 
case  like  the  present.  Here  the  court  not 
only  has  Jurisdiction  of  the  subject-matter, 
but  the  statute  designates  specifically  the 
means  by  which  it  shall  obtain  jurisdiction  of 
the  person  of  the  guardian,  and  such  guard- 
Ian  cannot  thwart  the  object  of  the  law  by 
failing  or  refusing  to  present  his  account 
It  was  said  In  Graff  v.  Mesmer,  from  which 
we  have  quoted  supra:  "It  is  the  peculiar 
province  of  the  probate  court  to  settle  the 
accounts  of  guardians,  and,  as  we  have  seen, 
it  has  authority  to  do  so  even  after  the  let- 
ters are  revoked.  The  statute  contemplates 
that  Its  power  In  this  respect  shall  be  ex- 
clusive In  those  cases  in  which  the  necessary 
authority  has  been  conferred,  as  In  this  case. 
If  the  rule  were  otherwise,  a  suit  against  the 
sureties  on  the  official  bond  would  often  in- 
volve the  settlement  of  a  conipllcated  ac- 
count before  a  Jury,  Instead  of.  a  probate 
court,  which  possesses  peculiar  facilities  for 
scrutinizing  the  accounts  and  holding  the 
guardian  to  a  proper  accountability."  That 
was  an  action  against  the  sureties  on  the 
bond  of  a  guardian,  without  a  previous  set- 
tlement of  his  account  by  the  probate  court; 
and  the  court  hdd  that  the  action  could  not 
be  maintained  untU  such  settlement  had  been 
had,  and,  as  hereinbefore  quoted,  that  If  the 
guardian  could  not,  from  any  cause,  be  com-, 
pelled  to  present  his  account,  the  court  could, 
order  It  made  up  from  the  evidence  at  hand. 
We  conclude  that  the  account,  as  settled  by 
the  court,  was  adjusted  within  the  lines  of 
the  law,  and  Is  binding  upon  the  sureties  of 
the  guardlAn,  the  appellants  here,  and  hence 
that  the  various  objections  going  to  the  valid- 
ity of  the  account  as  settled  were  properly 
overruled  by  the  court  below,  and  the  sev- 
eral errors  assigned  upon  such  rulings  can- 
not be  upheld. 

The  court  gave  judgment  against  the  de- 
fendants, as  sureties,  for  the  sum  of  $1,250, 
the  amount  of  their  undertaking,  with  legal 
interest  thereon  from  October  3,  1892,  the 
date  of  the  decree  settling  the  account  and 
adjudging  Its  payment  The  general  rule  is 
that  Judgment  cannot  be  rendered  against 
sureties  for  a  greater  amount  than  the  penalty 
of  the  bond,  and  they  "cannot  be  held  liable 
for  interest  beyond  the  penalty  of  the  bond, 
except  for  such  Interest  as  accrued  from  their 
own  default  In  unjustly  withholding  pay- 
ment after  having  been  notified  of.  the  de- 
fault of  their  principal."  Murfree,  Off. 
Bonds,  §  689,  and  cases  cited.  In  the  ab- 
sence of  a  notification,  interest  is  only  al- 
lowed from  the  issuance  of  the  writ'  The 
complaint  avers  a  demand  of  payment  fr<Hn 
the  sureties  "after  October  3,  1892,  and 
previous  to  the  filing  of  this  complaint." 
The  complaint  was  filed  October  22,  1892. 
Under  such  an  allegation  in  the  complaint, 
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we  are  not  at  liberty  to  assume  that  the  de- 
mand was  made  until  the  last  moment  be- 
fore flUn«:  the  complaint  It  follows  that  the 
Interest  for  some  19  days  was  Improperly 
allowed.  The  amount  is  leas  than  $5,— a 
trifle  scarcely  worthy  of  an  appeal.  The 
point  being  made,  however,  we  must  hold 
that  there  was  error  in  allowing  Interest 
prior  to  October  22,  1892.  The  order  denying 
a  new  trial  should  be  affirmed,  and  the  cause 
remanded  to  the  court  below,  with  directions 
to  modify  the  Judgment  by  striking  there- 
from the  allowance  of  interest  from  October 
3,  1892,  to  October  22,  1892,  and  as  so  modi- 
fied the  Judgment  should  be  affirmed.  Each 
party  to  pay  his  own  costs  on  this  appeal. 

We  concur:  BELOHEB,  0.;  BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  denying  the 
motion  for  a  new  trial  is  affirmed,  and  the 
cause  remanded  to  the  court  below,  with  di- 
rections to  modify  the  Judgment  by  striking 
therefrom  the  allowance  of  interest  from 
October  3,  1892,  to  October  22,  1882,  and  as 
so  modified  the  Judgment  Is  affirmed.  Each 
party  to  pay  his  own  costs  on  this  appeal. 


TRUMPLER  V.  COTTON  et  aL     (No.  18,318.) 
(Supreme  Court  of  California.     Sept  27;  1895.) 

Deoartment  2.  Appeal  from  superior  court, 
Sacramento  County;  Matt.  F.  Johnson,  Judge. 

Action  by  Harry  F.  G.  Trumpler  against  A. 
T.  Cotton.  E.  Lathrop,  and  J.  Goldman,  on  an 
undertaking  executed  by  defendant  Cotton,  as 
principal,  and  his  codefendants,  as  sureties, 
conditioned  for  the  faithful  performance  by  said 
(yotton  of  his  duties  as  guardian  of  the  person 
and  estate  of  Eva  0.  Trumpler.  There  was 
judgment  for  plaintiff,  from  which  defendants 
appeal.     Modified. 

Armstrong  &  Platnauer,  for  appellants.  Holl 
&  Dunn,  for  lespondent 

PER  CURIAM.  This  appeal  Involves  the 
same  questions,  and  is  submitted  upon  the  same 
briefs,  as  in  Trumpler  v.  Same  Defendants  (No. 
18,319)  41  Pac.  1033.  Upon  the  authority  of  that 
case,  the  order  denying  a  new  trial  is  affirmed, 
and  the  cause  is  remanded  to  the  court  below, 
with  directions  to  modify  the  judgment  by 
striking  therefrom  the  allowance  of  interest 
from  October  3,  1892,  to  October  22,  1892,  and 
as  so  modified  the  judgment  is  affirmed.  Each 
party  to  pay  his  own  costs  on  this  appeal. 


(5  Cal.  Dnrep.  IGt) 
CASTLE  et  aL  T.  HICKMAN  et  al.     (No. 

18.391.) 
(Supreme  Court  of  California.     Sept  28, 1895.) 

PI.BD0B— SOBSTITUTION  OF  COLLATEBAt— TrUL  BT 

Court— Futdinos—Writtek  Instbu- 
MENTS — Proof  of  Bxecutior. 
1.  The  delivery  by  the  payee  of  a  note,  to 
the  maker  thereof,  of  a  life  insurance  policy 
held  by  him  as  security  for  the  payment  of  the 
note,  which  delivery  was  conditioned  on  the  re- 
turn of  a  paid-up  policy  to  be  theruafter  issued, 
does  not  divest  such  payee  of  his  lien  on  the 
security. 


2.  Failure  of  the  court  to  make  a  finding  is 
not  reversible  error.  In  the  absence  of  a  show- 
ing that  there  was  evidence  to  justify  a  finding. 

3.  A  copy  of  a  decree  of  disdiarge  in  insol- 
vency is  nut  a  "written  instrument"  within 
Code  Civ.  Proc.  {  448,  providing  that  "when 
the  defense  to  an  action  Is  founded  on  a  written 
instrument,  and  a  copy  thereof  Is  contained  in 
the  answer,  the  genumeness  and  due  execution 
are  deemed  admitted,  unless  the  plaintiff  file  an 
affidavit  denying  the  same." 

Department  1.  Appeal  from  superior 
court,  San  Joaquin  county;  Ansel  Smltb, 
Judge. 

Action  by  George  H.  Castle,  Jr.,  and  oth- 
ers, as  executors  of  the  last  will  and  testa- 
ment of  George  H.  Castle,  deceased,  against 
Edward  Hickman  and  others.  Judgment  for 
plaintiffs.     Defendants  appeal.     Affirmed. 

J.  G.  Swlnnerton  and  White  &  Dnnlap, 
for  appellants.  Nlcol  &  Orr  and  F.  T,  Bald- 
win, for  respondents. 

HARRISON,  J.  The  defendants,  Ed- 
ward Hickman  and  Hepsabeth  Hickman,  his 
wife,  executed  their  promissory  note  to 
George  H.  Castle,  February  23,  1889,  for  the 
sum  of  $4,343,  and  on  the  22d  of  April,  1890, 
for  the  purpose  of  securing  the  same,  as- 
signed to  him  a  certain  policy  of  insurance 
that  had  been  issued  by  the  Equitable  Life 
Assurance  Society,  payable  to  Edward  Hick- 
man. In  January,  1891,  Edward  Hickman 
was  desirous  that  the  policy  should  be  sur- 
rendered for  a  paid-up  policy,  and  thereupon 
ha  and  Castle  made  an  agreement  to  that 
effect,  and  that  the  paid-up  policy,  when  is- 
sued, should  be  held  by  Castle  in  Ueu  of  the 
other,  and  with  like  effect  and  purpose. 
The  policy  was  thereupon  delivered  to  Hick- 
man, and  the  Insurance  company  was  di- 
rected by  him  to  issue  therefor  a  paid-up 
policy,  and,  when  issued,  to  forward  It  to 
Castle's  attorney.  The  company  made  the 
paid-up  policy  payable  to  the  defendant 
Hepsabeth  Hickman,  and,  in  case  of  her 
death,  to  her,  children,  and.  Instead  of  for- 
warding the  policy  to  CJaatle's  attorney,  for- 
warded it  to  Hickman,  who  afterwards  de- 
livered it  to  the  attorney.  The  present  ac- 
tion was  brought  by  the  executcoB  of  Castle 
to  obtain  Judgnvent  for  the  amount  of  the 
promissory  note,  and  declaring  that  the 
claim  of  the  defendants  upon  the  paid-up 
policy  is  subordinate  and  subject  to  the 
claim  of  the  plaintiffs  therein.  Judgment 
was  rendered  in  favor  of  the  plaintiffs,  and 
the  defendants  have  appealed. 

It  was  shown  at  the  trial  that  the  defend- 
ant Hepsabeth  signed'  the  promissory  note 
as  aq  accommodation  to  her  husband,  subse- 
quent to  its  execution  by  him,  and  that  her 
assignment  of  the  policy  was  without  any 
consideration.  She  claimed  In  her  answer 
that  her  husband  had  previously  agreed  that 
he  Would  hold  the  policy  as  a  security  for 
the  payment  of  certain  money  that  he  had 
borrowed  from  her,  and  that,  when  he  ex- 
changed It  for  the  paid-up  policy,  the  lat- 
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ter  'was  made  payable  to  her  for  the  pur- 
pose of  carrying  out  this  agreement,  and 
that  Its  subsequent  delivery  by  him  to 
Castle  was  without  her  knowledge.  At  the 
trial,  howerer,  after  the  plaintiffs  had  pro- 
'duced  the  assignment  of  the  original  policy 
executed  by  her,  she  testtfled  that  she 
executed  it  at  the  request  of  her  husband, 
who  informed  her  that  Castle  wanted  it  as 
security  for  the  note  that  bad  been  made 
to  him.  There  was  no  evidence  that  the  pol- 
icy had  ever  been  assigned  by  her  husband 
to  her,  and  the  only  evidence  In  support  <^ 
her  claim  to  It  as  security  for  her  husband's 
debt  was  her  statement  that  he  had  made  a 
verbal  promise  to  give  It  to  her;  but  there 
was  no  evidence  that  he  bad  ever  carried 
out  his  agreement  with  her.  'She  testified 
that,  when  she  signed  the  assignment,  she 
thought  it  was  of  another  policy,  but  she 
also  testified  that  she  did  not  read  the  as- 
signment, although  It  was  placed  in  her 
hands.  Nor  did  she  testify  that  her  hus- 
band had  made  any  misrepresentation  of 
the  contents  of  the  instrument  when  he  ask- 
ed her  to  sign  It.  Her  testimony  on  this  sub- 
ject is  as  follows:  "The  paper  my  husband 
wanted  me  to  sign  was  given  to  me.  He  did 
not  tell  me  not  to  read  it.  He  did  not  tell 
me  about  the  contents  of  it  He  said  Mr. 
Castle  wanted  more  security.  I  signed  It 
because  I  was  willing  to  give  him  more  se- 
curity. I  was  willing  to  aid  my  husband  in 
giving  Castle  more  security.  I  was  desirous 
that  Mr.  Hickman  should  make  such  ar- 
rangements as  might  be  satisfactory  to  Mr. 
Castle  at  the  time.  I  signed  this  paper,  of 
coarse,  at  his  request"  The  court  found 
that  the  assignment  by  her  to  Castle  was 
not  executed  by  mistake,  or  without  any  in- 
tention to  assign  It  to  him,  and  that  It  had 
not  at  any  time  prior  thereto  been  assigned 
or  pledged  with  her  as  security  for  any  debt 
of  her  husband.  The  testimony  before  the 
court  was  ample  to  support  these  findings, 
and,  upon  the  facts  thus  found,  the  court 
was  authorized  in  holding  that  her  claim  to 
the  policy  is  subordinate  to  that  of  the  plain- 
tiffs. 

The  agreem^t  between  Castle  and  Hick- 
man that  the  paid-up  policy  should  be  held 
"in  lieu  of  the  other"  gave  Castle  the  same 
right  to  it  as  security  for  Hickman's  note  as 
if  the  paid-up  policy  had  been  originally  de- 
livered to  him.  The  delivery  to  Hickman, 
for  the  purpose  of  procuring  a  paid-up  policy 
to  be  issued  In  lieu  thereof,  did  not  divest 
the  lien  under  which  It  was  held  by  Castle. 
Palmtag  v.  Doutrlck,  59  Cal.  154;  Civ.  Code, 
{  2913.  Whether  the  paid-up  policy  was  is- 
sued In  favor  of  Mrs.  Hickman  by  the  direc- 
tion of  Mrs.  Hickman,  or  without  any  di- 
rections, is  immateriaL  Mrs.  Hickman  testi- 
fied that  it  was  done  without  her  knowledge, 
and  there  was  no  evidence  that  any  direc- 
tions upcm  the  subject  had  been  given  to  the 
company.  The  fact,  however,  that  it  was  so 
Issued  without  the  consent  of  Castle,  Is  all 


that  it  was  necessary  for  the  plaintiffs  to 
show. 

The  failure  of  the  court  to  find  upon  cer- 
tain Issues  does  not  constitute  a  reversible 
error.  It  does  not  appear  that  there  was 
any  evtdraice  in  support  of  the  affirmative 
defense  of  Edward  Hickman,  and  it  has 
been  frequently  held  that  it  Is  not  error  for 
the  court  to  omit  to  make  a  finding,  unless 
It  shall  be  made  to  appear  that  there  was 
evidence  which  will  justify  such  finding. 
The  copy  of  the  decree  of  discharge  in  In- 
solvency, which  Is  set  forth  In  his  answer. 
Is  not  a  "written  Instrument,"  within  the 
meaning  of  section  448,  Code  Civ.  Proc. 

We  find  no  &noT  in  the  record,  and  the 
Judgment  is  afiirmed. 


We    concur: 
EOUTTB,  J. 


VAN  FLBBT,  3.;      QA- 


(109  Cal.  294) 

PEOPLE  v.  BPPINGER.  (Cr.  54.) 

fSuDreme  Court  of  California.     Oct.  1,  1895.) 

CBiMiKix  Law — Formbr  Jeopardt — Hikutu  of 

Tkiai.  Coobt— Vekoict— Issoe  of  Priob 

cosvictios. 

1.  An  arrest  of  judgment  operates  as  an  ac- 
quittal only  vhen  no  evidence  has  been  shown 
sufficient  to  charge  an  offense. 

2.  An  arrest  of  judgment  for  defects  in 
the  information  does  not  operate  as  a  bar  to  the 
filing  of  an  indictment  for  the  same  offense. 

3.  A  mere  miniaterial  irregularity  in  the 
minutes  of  the  trial  court  will  be  disregarded. 

4.  On  the  trial,  under  a  plea  of  nof  guilty, 
of  an  indictment  charging  defendant  with  for- 
gery, and  with  having  suffered  a  prior  convic- 
tion of  larceny,  tbe  jury  mngt  spedncally  find  on 
the  issue  of  prior  conviction. 

5.  On  the  trial  of  an  indictment  diarging 
defendant  with  forgery,  and  with  having  suffer- 
ed a  prior  conviction  of  larceny,  a  general  ver- 
dict of  "guilty  as  charged"  will  be  treated  as 
an  acquittal  of  the  charge  of  prior  conviction. 

6.  Where,  on  the  trial  of  an  indictment 
charging  defendant  with  forgery  and  with  hav- 
ing suffered  a  prior  conviction  of  larceny,  the 
jury  return  a  verdict  of  "guilty  as  charged," 
and  the  court  imposes  the  maximum  penalty 
for  forgery,  it  will  be  presumed  that  the  court 
treated  the  verdict  as  a  finding  against  defend- 
ant on  the  issue  of  prior  conviction. 

Department  2.  Appeal  from  superior  coort. 
San  Francisco  county;  William  T.  Wallace, 
Judge. 

W.  Li.  Epplnger  was  convicted  of  making, 
uttering,  and  passing  a  fictitious  check,  and 
appeals.     Reversed. 

W.  M.  Cannon,  for  appellant  W.  F.  Fitz- 
gerald, Atty.  Gen.,  for  the  People. 

HENSHAW,  3.  Defendant  was  ccmvlcted 
under  an  indictment  charging  him  with  mak- 
ing, uttering,  and  passing  a  fictitious  check 
(Pen.  Code,  t  476),  and  with  having  suf- 
fered a  prior  conviction  for  petty  larceny. 
He  pleaded  Jeopardy,  former  acquittal,  and 
not  guilty.  Under  instructions  from  the 
court  to  that  effect,  the  verdicts  of  the  Jury 
upon  the  first  two  pleas  were  for  the  people. 
The  instructions  and  the  verdicts  were  jfmp- 
er. 
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The  circumstances  are  that  defendant  had 
been  convicted  of  the  same  offense  under 
an  Information  which  this  court  held  to  be 
defective.  People  v.  Eppinger,  105  Cal.  36, 
88  Pac.  S38.  Upon  Issuance  of  the  remitti- 
tur, the  trial  court,  adjudging  that  evidence 
had  been  produced  sufficient  to  charge  him 
with  an  offense,  recommitted  defendant  to 
the  custody  of  the  shcrifC  to  await  the  action 
of  the  grand  Jury,  which  in  due  time  return- 
ed this  indictment  The  defendant,  upon, 
the  first  trial,  at  the  time  of  bis  arraign- 
ment for  sentence,  moved  in  arrest  of  Judg- 
ment upon  the  ground  of  defects  in  the  in- 
formation, and  now  contends  that  the  rul- 
ing X)f  this  court  sustaining  him  In  his  mo- 
tion, operates  as  an  acquittal  under  section 
1188  of  the  Penal  Code.  But  the  arrest  of 
Judgment  operates  as  an  acquittal  only  when 
no  evidence  has  been  shown  sufficient  to 
charge  the  defendant  with  any  offense.  It  is 
not  necessary  that  the  evidence  should  l>e 
sufficient  to  convict  him.  If,  for  example, 
the  people  had  failed  to  lay  or  prove  the 
venue,  the  evidence  would  not  be  sufficient 
to  convict,  but  it  still  might  establish  to  a 
oertalnty  that  somewhere  the  defendant  had 
committed  the  particular  crime  charged.  And 
It  was  never  intended  to  be  nor  is  it  the  law 
tliat,  under  such  a  state  of  facts,  the  mistrial 
should  operate  as  an  acquittal  or  as  a  bar 
to  further  proceedings. 

The  minutes  of  the  court  show  that  de- 
fendant was  arraigned  upon  an  information 
chai-ging  him  with  forgery,  whereas,  In  fact, 
it  was  upon  an  indictment  charging  him 
with  uttering  a  fictitious  instrument.  But 
these  ministerial  irregularities  do  not  affect 
any  of  the  substantial  rights  of  the  defend- 
ant, who  was  in  fact  arraigned  upon  an  in- 
dictment a  copy  of  which  was  given  to  him, 
and  who  was  thus  fully  informed  of  the 
nature  of  the  charge  against  him,  and  an- 
swered to  it  by  his  pleas.  The  trial  court 
has  the  power  to  correct  its  minutes  to  maJce 
them  import  verity,  and  the  Irregularity  must 
be  disregarded.  Pen.  Code,  §  1258;  People 
V.  Ah  Sing,  95  Cal.  654,  30  Pac.  79C. 
.  A  more  serious  objection  Is  found  in  the 
form  of  the  verdict  returned  by  the  Jury 
upon  the  general  issue.  The  defendant,  hav- 
ing, pleaded  not  guUty,  put  the  prosecution 
to  proof  upon  all  material  averments,  of 
which  that  of  prior  conviction  was  one.  The 
Jury  did  not  find  specifically  upon  this  issue, 
as  they  were  required  to  do  by  section  1158 
of  the  Penal'  Code,  but  returned  a  verdict 
finding  the  defendant  guilty  as  charged. 
Had  the  prior  conviction  not  been  charged, 
or  had  it  been  found  that  the  charge  was 
not  true,  the  court,  in  pronouncing  sentence, 
icould  have  exercised  its  discretion,  and  im- 
prisoned the  defendant  for  any  period  from 
I  to  14  years.  Had  the  prior  conviction  been 
found  as  true,  the  statute  then  deprives  the 
Judge  of  this  discretionary  power,  and  makes 
Uie  sentence  an  absolute  one  of  fourteen 
years.     Pen.  Code,  i  CC7,  subd.  2.     In  this 


case  the  sentence  imposed  was  14  years.  It 
is  impossible  to  say  whether  this  term  was 
fixed  by  the  Judge  in  the  exercise  of  his  dis- 
cretion, or  without  the  exercise  of  discre- 
tion, in  accordance  with  the  mandate  of  the 
statute  upon  prior  conviction  found.  But  it 
Is  not  necessary  to  determine  this.  It  was 
untjuestionably  error  for  the  Jury  to  have 
failed  to  find  upon  the  issue.  The  error  l>e- 
Ing  shown,  the  injury  will  be  presumed,  un- 
less the  contrary  is  clearly  made  to  appear. 
People  V.  Ybarra,  17  Cal.  166;  People  v.  Wil- 
liams, 18  Cal.  187;  People  v.  Stanley,  47  Cal. 
113.  In  other  words,  it  must  be  presumed 
that  the  trial  Judge  treated  the  general  ver- 
dict as  including  a  finding  in  favor  of  the 
truth  of  the  charge  of  prior  conviction,  and 
thus  sentenced  under  section  667  of  the 
Penal  Code.  Had  the  sentence  been  for  any 
less  period  than  14  years,  the  difficulty  would 
have  been  obviated,  for  it  would  then  cer- 
tainly itave  appeared  that  the  court  treated 
the  verdict  as  favorable  to  the  defendant 
up<Mi  the  charge  of  prior  conviction.  Not 
having  done  so  affords  additional  ground 
for  the  belief  that  it  felt  compelled  to  sen- 
tence under  section  067.  But,  in  so  doing, 
the  Judge  Incorporated  into  the  verdict  a 
finding  of  fact  which  the  Jury  did  not  make, 
and  sentenced  the  defendant  under  an  issue 
upon  which  the  Jury  did  not  pass. 

The  verdict  rendered  should  be  treated  as 
a  finding  against  the  defendant  upon  the 
crime  charged,  and  in  favor  of  the  defendant 
upon  the  question  of  prior  conviction.  The 
Judgment  must  therefore  be  reversed,  with 
directions  to  the  trial  Judge  to  pronounce  a 
Judgment  and  sentence  upon  defendant  in 
the  exercise  of  bis  discretion  upon  the  facts 
and  circumstances  of  the  case^  as  provided 
for  by  section  476  of  the  Penal  Code.  And 
at  the  same  time  the  Judgment  should  desig- 
nate the  offense  as  the  making,  passing,  and 
publishing  a  fictitious  check  with  intent  to 
defraud.  People  v.  Johnson,  71  CaL  384,  12 
Pac.  261. 

The  foregoing  are  the  only  contentions 
which.  In  our  view,  merit  consideration. 

We  concur:   McFARLAND,  J.;  TEMPLE.  J. 


(109  Cal.  299) 
HILDRETH  v.  JAMES  et  aL  (No.  18.353. ) 
(Supreme  Court  of  California.  Oct  1,  1805.) 
Ejectment— Bt  Whom  Maintaimep. 
A  mortgagor  cannot  maintain  ejectmpnt 
against  his  mortgagee  in  possession  until  the 
debt  Is  paid. 

In  bank.  Appeal  from  superior  court,  Fres- 
no county;    M.  K.  Harris,  Judge. 

Ejectment  by  Laura  J.  Blldreth,  as  admin- 
istratrix of  the  estate  of  Thomas  Hildreth, 
deceased,  against  J.  G.  James  and  othere. 
There  was  Judgment  for  defendants,  from 
which  plaintiff  appeals.     Affirmed. 

J.  C.  Black,  for  appellant.  W.  C.  Graves 
and  L.  D.  McKisick,  for  respondents. 
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.  McFAELAND,  J.  This  Is  an  action  of  ' 
ejectment  to  recover  certain  parcels  of  land.  | 
containing  abont  13,000  acres.  The  superior  | 
court  rendered  Judgment  for  defendants,  and  : 
plaintiff  appeals. 

We  see  no  i-eason  for  reTeraing  the  judg- 
m«it,  or  the  order  denying  appellant's  mo-  | 
tlon  for  a  new  trial.  We  pass  over  respond-  ■ 
ents'  contentions  that  the  title  to  the  land  ' 
passed  to  Charles  McLaughlin  by  the  deed 
to  him  from  Burr,  Shotwell,  and  the  dece- 
dent Thomas  Hlldreth;  that  all  demands  of 
the  estate  of  said  Hildreth  against  respond- 
ents were  compromised  with  William  Dun- 
phy,  administrator  of  said  estate,  with  the 
approval  of  the  probate  court;  and  that,  even 
viewing  the  deed  to  McLaughlin  as  a  mort- 
gage, this  action  must  fail,  because  a  mort- 
^gor  cannot  maintain  ejectment  against  a 
mortgagee  in  possession  until  the  debt  Is 
paid.  There  are  other  points  made  by  re- 
spondents which  we  do  not  deem  it  necessary 
to  review.  We  pass  these  points  and  con- 
tentions, because,  in  our  opinion,  the  appel- 
lant is  estopped  and  debarred  from  the  prose- 
cution of  this  action  by  the  Judgment  ren- 
dered In  the  action  of  Kate  McLaughlin,  exec- 
utrix of  the  will  of  Charles  McLaughlin,  de- 
ceased, against  Laura  J.  Hlldreth  et  al.,  to 
quiet  title  to  the  lands  involved  In  the  pres- 
ent action.  The  nature  of  that  action,  and 
the  facts  concerning  it,  are  fully  set  forth  in 
the  transcript,  and  it  would  serve  no  useful 
purpose  to  recite  them  here.  The  Judgment 
and  order  denying  appellant's  motion  for  a 
new  trial  are  a£9rmed. 

We  concur:     HARRISON,  J.;  QAROUTTB, 
J.;   TEMPLE,  J.;   HENSHAW,  J. 

VAN  FLEET,  J.,  deeming  himself  disquali- 
fied, did  not  participate  In  the  foregoing. 


(109  Cal.  301) 

HILDRETH  et  al.  v.  JAMES  et  al.     (No. 

18,385.) 

(Supreme  Court  of  California.     Oct  1,  1895.) 

Judgment— Actios  to  Set  Asidb— Laches. 
An  action  to  set  aside  a  judgment  will 
not  be  entertained,  five  years  after  the  entry 
thereof,  on  the  ground  that  pl'aintiif  can  now 
prove  from  cour*  records  then  on  file  that  the 
title  to  pertain  realty  determined  by  that  judg- 
ment to  be  in  defendant  was  in  fnct  held  by  her, 
ns  mortgagee,  the  deed  under  which  she  claim- 
ed being  in  fact  a  mortgage;  defendant  having 
simply  averred  In  the  former  action,  to  quiet 
title,  that,  as  the  successor  of  her  husband,  she 
owned  the  land  in  fee. 

In  bank.    Appeal  from  superior  court,  Ftes- 
no  county;  M.  K.  Harris,  Judge. 

Action  by  Laura  J.  Hlldreth  (administratrix 
with  the  will  annexed  of  Thomas  Hlldreth, 
deceased)  and  others  against  J.  O.  James  and  i 
others,  to  have  canceled  and  set  aside  the 
judgment  rendered  In  a  certain  action.  In 
which  Kate  D.  Mclaughlin  was  plaintiff  and 
plaintiffs  herein  were  defendants,  quieting  the 
title  of  plaintiff  therein  to  certain  land.   There 


was  judgment  for  defendants,   from  Which 
plaintiffs  appeal.    Afllrmed. 

J.  C.  Black,  for  appellants.  W.  C  Graves 
and  L.  D.  McKlslck,  for  respondents. 

McFARLAND,  J.  This  is  an  action  to  have 
canceled  and  set  aside  a  Judgment  rendered  in 
a  certain  action,  In  which  Kate  D.  McLaugh- 
lin, executrix  of  Charles  McLaughlin,  deceas- 
ed, was  plaintiff,  and  Laura  J.  Hildreth  (plain- 
tiff herein)  and  others  were  defendants,  ren- 
dered on  the  2d  day  of  February,  1888,  quiet- 
ing the  title  of  plaintiff  therein  to  certain  land. 
This  present  action  was  not  brought  until 
more  than  five  years  after  the  entry  of  the 
Judgment  sought  to  be  canceled.  A  general 
demurrer  to  the  amended  complaint  was  sus- 
tained, and,  plaintiffs  failing  to  further 
amend,  Judgment  was  rendered  for  defend- 
ants.    Plaintiffs  appeal. 

The  demurrer  was  properly  sustained.  In 
the  complaint  no  facts  are  averred  showing 
any  diligence  on  the  part  of  appellants,  at  the 
time  of  the  pending  of  said  action  of  Kate  D. 
McLaughlin  v.  Laura  J.  Hlldreth  et  al.,  to  dis- 
cover what  they  now  allege  to  have  been 
a  defense  to  said  action.  One  of  the  prin- 
cipal averments  is  that  a  certain  deed  to 
Charles  McLaughlin,  absolute  on  its  face,  was 
in  fact  a  mortgage,  and  that  the  plaintiff  in 
said  action  concealed  the  fact  that  it  was  a 
mortgage  from  the  defendants  therein  (appel- 
hiuts  herein).  The  only  concealment  consist- 
ed in  the  fact  that  Mrs.  McLaughliq  averred 
hi  her  complaint  that  she,  aa  successor  to 
Cliarles  McLaughlin,  owned  the  land  in  fee. 
The  defendants  therein  demurred  to  the  com- 
plaint, and,  the  demurrer  being  overruled,  they 
failed  to  answer;  and  there  is  no  averment  iu 
the  complaint  in  the  present  action  that  they 
took  any  steps  to  Inform  themselves  as  to 
what  they  now  aver  to  have  been  the  real 
facts.  Indeed,  It  affirmatively  appears  from 
the  complaint  that  they  were  guilty  of  gross 
carelessness.  They  aver,  for  instance,  that 
they  can  now  prove  by  the  records  of  the 
probate  court,  then  In  existence,  that,  in  the 
Inventory  of  the  estate  of  Charles  McLaughlin 
filed  by  Mrs.  McLaughlin,  she  stated  that  the 
only  Interest  which  the  estate  of  said  Cliarle.-* 
Iiad  in  the  land  in  contest  was  a  mortgage 
Interest,  secured  by  a  deed  absolute  on  Its 
face,  but  given  as  a  mortgage.  If  this  be 
true,  there  was  a  public  record  at  the  time  of 
said  action  which  would  have  been  evidence 
of  the  fact  claimed  to  have  been  concealed. 
We  think  that  the  averments  of  the  complaint 
are  totally  Insufficient  to  warrant  a  decree  set- 
ting aside  a  solemn  judgment  of  the  court  of 
record,  especially  after  it  has  stood  for  so 
long  a  period  unchallenged.  The  Judgment  Is 
affirmed. 

We  concur:  HARRISON,  J.;  GAROUITE, 
J.;  TEMPLE,  J.;  HENSHAW,  J. 

VAN  FLEET,  J.,  deeming  himself  disqual- 
ified, did  not  participate  in  the  foregoing. 
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(IW  Cal.  268) 

PEOPLE  T.  PULTZ.     (No.  21,1W.) 
(Supreme  Court  of  California.     Sept.  27,  1895.) 

JdEI  —  ObVBNDANT'B    CBAI.L8NOI8  —  RaPB  — 
'     EVIDBNOE. 

1.  Where  a  juror  stated  that  he  had  an 
opinion  as  to  defendant's  innocence,  not  based 
on  public  rumor,  and  it  would  require  consid- 
erable evidence  to  change  it,  the  court  properly 
sustained  a  challenge  for  cause. 

2.  Pen.  Code,  §  1070,  proyides  that,  if  the 
offense  charged  be  punishable  with  death  or 
with  imprisonment  for  life,  defendant  is  entitled 
to  20  and  the  state  to  10  peremptorjr  challenges. 
On  a  trial  for  any  oUier  offense  defendant  is  en- 
titled to  10  and  the  state  to  5  peremptory  chal- 
lenges. Bdil,  that  on  a  trial  for  rape  defend- 
ant is  limited  to  10  challenges. 

3.  Where  prosecutrix,  on  the  trial  of  her 
father  for  rape,  was  asked  on  cross-examina- 
tion whether  she  heard  her  motiier  say  anything 
"bad"  to  her  fathrr,  and  answered  that  she  call- 
ed him  a  certain  name  "when  he  hit  her,"  it  was 
not  error  to  refuse  to  strilie  out  the  answer,  as 
the  testimony  would  have  been  admissible  on  re- 
direct examination  to  show  the  circumstances 
under  which  the  language  was  used. 

4w  On  the  trial  of  a  father  for  rai)e  of 
his  daughter,  evidence  of  prior  rapes  is  admis- 
sible to  account  tor  there  having  been  no  out- 
cry, and  to  explain  the  absence  of  laceration. 

6.  It  was  not  error  to  permit  a  witness  for 
the  state  to  testify  without  objection  merely 
that  she  was  defendant's  wife,  that  she  resided 
at  the  plate  where  and  at  the  time  when  the 
crime  charged  was  alleged  to  have  been  commit- 
ted, where  the  time  and  place  were  not  disputed, 
and  defendant  testified  to  the  same  facts. 

OommisBlonerB'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

George  W.  Fultz  was  convicted  of  rape, 
and  appeals.   Affirmed. 

Daney  &  Wright,  for  appellant.  W.  F. 
Fitzgerald,  Atty.  Gen.,  for  the  People. 

VANCLIBP,  C.  The  defendant  was  con- 
victed of  the  crime  of  rape,  committed  upon 
his  own  daughter,  under  the  age  of  12  years, 
in  the  county  of  San  Diego,  and  was  sen- 
tenced to  Imprisonment  in  the  state  prison 
for  the  term  of  15  years.  He  appeals  from 
the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

1.  It  is  contended  for  appellant  that  the 
trial  court  erred  in  permitting  the  prosecut- 
ing attorney  to  challenge  the  juror  Cham- 
bers for  cause,  for  the  alleged  reason  that  no 
lawful  cause  for  the  challenge  was  shown. 
The  statements  of  the  juror  upon  his  exam- 
ination warranted  the  court  in  finding  that 
he  had  formed,  and  still  had,  the  opinion  that 
the  defendant  was  not  guilty;  that  such  opin- 
ion was  not  based  upon  public  rumor,  common 
notoriety,  nor  statements  of  newspapers;  that 
It  would  require  considerable  evidence  to 
change  that  opinion,  although  he  would  try 
to  act  fairly  and  impartially  in  this  case,  and 
thought  he  could  do  so.  While  the  statements 
of  the  Juror  were  not  very  explicit,  and  hard- 
ly self -consistent,  they  clearly  tended  to  prove 
a  state  of  bis  mind  which  would  prevent  him 
from  acting  as  a  juror  in  this  case  with  en- 
tire Impartiality  and  without  prejudice  to  the 


rigbts  of  the  people,  and  therefore  justified  the 
court  In  so  finding,  under  the  rule  announced 
In  People  v.  Wells,  100  CaL  227,  34  Pac.  718. 

2.  Counsel  for  appellant  contend  that  the 
court  erred  in  restricting  the  defendant  to  10 
peremptory  challenges  of  Jurors.  Such  re- 
striction was  In  strict  accordance  with  the 
decision  of  department  1  of  this  court  in  the 
case  of  People  v.  Olough,  69  Cal.  438,  which 
was  approved  and  adhered  to  by  the  court 
in  bank  In  People  v.  RUey,  65  Cal.  107,  3  Pac. 
413.  It  Is  urged,  bowever,  that  those  cases 
should  be  overruled,  bat  without  assigning 
any  reason  therefor  which  could  have  been 
overlooked  or  not  considered  by  the  court  In 
those  cases;  therefore  I  think  the  construc- 
tion put  upon  section  1070  of  the  Penal  Code 
in  those  cases  should  be  adhered  to  until  that 
section  Is  changed  by  the  legislature,  although, 
were  the  question  res  Integra,  I  would  be  in- 
clined to  concur  with  counsel  for  appellant. 

S.  It  is  claimed  that  the  court  erred  in  per- 
mitting testimony  that  the  defendant  on  one 
occasion  struck  his  wife,  the  mottaw  of  the 
prosecuting  witness.  The  only  foondatlm  for 
this  objection  appears  In '  the  teatltnony  of 
liasie  Fultz,  the  prosecutrix,  and  that  of  ber 
brother,  Fred.  Fultz,  given  under  the  followhig 
clrcamstances:  On  the  cross-examination  of 
those  witnesses  for  the  prosecution  the  attor- 
ney for  the  defendant  endeavored  to  show 
that  the  wife  of  defendant  was  hostile  to  him 
and  favorable  to  the  prosecution.  On  the 
cross-examination  of  Fred.  Fultz  he  testified 
that  he  had  heard  his  motber  and  father  quar- 
rel lots  of  times.  "I  have  heard  my  mother 
call  my  father  bad  names.  *  *  *  I  heard 
my  mother  call  my  father  the  devil  once." 
On  redirect  examination  by  the  district  at- 
torney the  witness  was  asked  and  answered 
the  following  questions:  "Q.  Tou  said  one 
time  you  heard  your  mother  call  your  father 
a  devil.  Do  you  know  what  that  was  for? 
A.  No,  sir;  I  do  not  remember.  Q.  Had  your 
father  struck  her  before  that?  A.  No,  sir;  I 
do  not  think  he  had  struck  ber  before.  Q. 
When  did  he  strike  ber,  then?  A.  After  she 
had  called  falm  a  devil."  Objections  to  those 
questions  by  the  district  attorney,  on  the 
grounds  of  Incompetency  and  irrelevancy,  were 
overruled.  On  the  cross-examination  of  Liz- 
zie Fultz  counsel  for  defendant  asked  and 
she  answered  as  follows:  "Q.  Do  you  remember 
your  mama  saying  anything  bad  about  your 
papa  to  you?  A.  Sne  called  him  a  devil  when 
he  hit  her."  Thereupon  counsel  for  defend- 
ant moved  that  her  answer  be  strickoi  out  as 
not  responsive  to  the  question.  This  motion 
was  denied,  and  defendant  excepted.  Strictly, 
the  question  called  for  no  further  answer  than 
"Yes"  or  "No";  but,  supposing  tliat  she  had 
so  answered,  and  tiuit  counsel  for  defendant 
had  not  further  asked  her  what  bad  thing 
her  mother  said  about  her  father  (which  la 
very  Improbable),  still  It  would  have  been  rel- 
evant and  proper  for  the  district  attorney, 
on  redirect  examination,  to  ask  such. further 
qneation,.  and  alBO  to  ask  what  were  the  dr- 
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cnmstances  or  provocation  tinder  which  her 
mother  said  such  bad  things  about  her  papa, 
as  he  did  In  the  case  of  Fred.  Fnltz  as  above 
stated,  and  it  Is  highly  probable  that  he  would 
have  done  so  }n  the  case  of  this  wltnesa  But, 
whether  any  further  question  touching  the  sub- 
ject of  that  particular  inquiry  would  have 
been  asked  by  either  party  or  not,  the  answer 
objected  to  was  relevant  to  that  particular 
subject,  and  was  competent  and  material  evi- 
dence, and  the  defendant  could  not  have  been 
Injured  by  it;  whereas  the  cause  of  the  peo- 
ple and  the  reputation  of  defendant's  wife 
might  have  suffered  Injury  from  the  mere 
answer  of  the  witness  that  she  had  heard  her 
mother  gay  something  bad  about  hex  papa, 
without  saying  what  It  was,  or  stating  any 
of  the  circumstances  under  which  It  was  said. 
Besides,  the  mere  opinion  of  the  child  witness 
that  what  her  mother  said  was  bad  should 
not  hare  been  given  without  Informing  the 
jury  what  her  mother  said  that  was  consider- 
ed by  the  witness  bad.  On  this  ground  the 
question  Itself  was  objectionable,  and  the 
mere  answer  it  called  for  was  Inadmissible 
under  a  proper  objection  to  it.  The  answer 
given,  however,  being  relevant  and  competent 
evidence,  was  not  subject  to  objection  on  the 
mere  ground  that  It  was  not  so;  and  there 
was  no  objection  on  the  ground  that  the  ques- 
tion was  leading.  Un&r  these  circumstances 
I  think  the  court  properly  refused  to  strike 
out  the  answer  of  the  witness.  If  the  fore- 
going under  this  head  Is  correct,  it  also  an- 
swers the  objection  to  the  testimony  of  Fred. 
Fultz.  On  the  redirect  examination  of-  this 
witness  the  district  attorney  was  properly  per- 
mitted to  ask  him  to  explain  the  circumstan- 
ces under  which  bis  mother  called  the  defend- 
ant a  devil. 

4.  It  Is  Insisted  that  the  court  erred  in  per- 
mitting evidence  of  rapes  and  acts  of  lewd- 
ness committed  by  the  defendant  upon  and 
with  his  daughter,  other  than  that  charged 
in  the  Information.  But  I  think  such  evi- 
dence was  properly  admitted,  under  the  pe- 
culiar conditions  of  this  case,  to  account  for 
there  Iiaving  been  no  outcry  and  no  pain  suf- 
fered by  the  child,  as  she  testified,  when  the 
particular  act  charged  was  committed;  and 
also  to  account  for  the  absence  of  laceration 
and  the  abnormal  capacity  of  the  vagina  at 
the  same  time,  as  shown  by  the  testimony  of 
the  physician  who  examined  her  person  soon 
after  liie  alleged  commission  of  the  act  char- 
ged in  the  information;  and,  as  it  was  Im- 
portant that  the  prosecution  should  account 
for  the  existence  of  these  facts  and  condi- 
tions at  the  time  and  Immediately  after  the 
commission  of  the  act  charged  upon  some 
other  hypothesis  than  that  of  the  innocence 
of  the  defendant,  the  evidence  was  admissi- 
ble, even  though  it  tended  to  prove  the  com- 
mission of  other  crimes  tlian  that  for  whidi 
the  defendant  was  on  trial.  People  v.  Lane, 
v4lP.no.9— 66 


101  Oal.  513,  36  Pac.  10;  Pe<*le  v.  Tomlln- 
son,  102  CaL  24,  36  Pac.  506.  It  Is  true  that 
It  does  not  appear  that  the  court  instructed 
the  jury  that  the  evidence  in  question  should 
be  considered  only  for  the  purpose  above 
stated,  as  wotdd  have  been  proper;  but,  since 
it  does  not  appear  tliat  the  defendant  asked 
for  such  an  instruction,  he  Is  not  in  condition 
to  complain  of  the  omission  here;  and,  in- 
deed, does  not  complain  of  it,  but  broadly 
contends  that  the  court  erred  In  admitting 
the  evidence  for  any  purpose  whatever. 

5.  Mrs.  Margaret  V.  Fultz  was  called  and 
sworn  as  a  witness  for  the  people,  and  after 
she  had  testified,  without  objection,  merely 
that  she  was  the  wife  of  the  defendant,  and 
that  she  had  resided  at  the  place  where  and 
at  the  time  when  the  crime  charged  was  al- 
leged to  have  been  committed,  the  defendant 
and  his  attorney  were  asked  whether  or  not 
they  consented  that  she  should  further  testi- 
fy In  the  case;  whereupon  defendant's  attor- 
ney expressly  declined  to  answer,  and  In- 
structed the  defendant  not  to  answer  the 
question;  yet  the  defendant  answered  that 
he  did  not  consent,  and  thereupon  the  wit- 
ness was  withdrawn,  and  testified  no  fur- 
ther. It  Is  Insisted  by  counsel  for  appelhint 
tliat  the  court  erred  in  permitting  the  defend- 
ant to  be  asked  whether  he  consented  that 
his,  wife  should  testify,  and  also  in  permit- 
ting her  to  testify  to  the  extent  she  did  as 
to  the  place  of  her  residence  at  the  alleged 
time  of  the  commission  of  the  act  charged, 
for  the  reason  that  such  testimony  corrob- 
orated and  strengthened  that  of  her  daughter 
as  to  the  alleged  time  and  place  of  the  com- 
mission of  the  crime.  But  the  testimony  of 
the  defendant  also  corroborated  that  of  the 
daughter,  not  only  as  to  time  and  place,  but 
as  to  many  other  much  more  material '  cir- 
cumstances. There  was  no  question  or  dis- 
pute as  to  the  time  or  place.  Further  than 
this,  I  think  that  the  bare  statement  of  the 
questions  under  this  head  is  a  sufficient  refu- 
tation of  plaintiff's  contention. 
-  6.  It  is  finally  urged  that  the  evidence  Is 
Insufficient  to  Justify  the  verdict  of  the  Jury. 
Without  stating  the  revolting  details  of  the 
evidence,  I  think  it  enough  to  say  that,  If  the 
Jury  believed  the  testimony  of  the  daughter, 
corroborated,  as  it  was,  in  respect  to  all  ma- 
terial circumstances,  by  the  testimony  of 
Arvllla  Coats  and  the  defendant,  it  was  am- 
ply sufficient  to  Justify  the  verdict,  and  that 
it  bears  upon  its  f&ce  the  impress  of  truthful- 
ness. I  think  the  order  and  Judgment  should 
be  affirmed. 

We  concur:    8EARLS,  C;    HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  and  judg- 
ment are  affirmed. 
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(Supreme  Court  of  Oregon.     Oct  14,  1895.) 

Qrand  Jcbors  —  Service   as  Jdbor   within   a 

Ybar—Jukt— Opinion— HoMiciDEr-ETiDBNoa 

— ISBTRnCTIOSa — Revibw. 

1.  Hill's  Code,  t  947,  subd.  4,  making  it  a 
sufficient  cause  of  challence  to  a  juror  tliat  lie 
has  served  as  a  juror  within  a  year,  does  not 
apply  to  grand  jurors. 

2.  Under  Hill's  Code,  I  187,  providing  that 
tlie  fact  that  a  juror  has  formed  an  opinion  as 
to  the  merits  of  a  case  is  not  sufficient  to  sus- 
tain a  challenge  unless  the  court  is  satisfied 
from  all  the  circumstances  that  the  juror  cannot 
disregard  such  opinion  and  try  .the  case  impar- 
tially, a  clear  abuse  of  discretion  in  allowing 
one  to  act  as  juror  who  has  stated  that  he  has 
formed  an  opiiiion  must  be  shown  to  procure  a 
reversal  of  the  judgment  on  that  ground. 

3.  On  a  prosecution  for  murder,  evidence 
that  defeudant,  as  he  rode  away  from  the  olace 
of  the  shooting,  with  a  pistol  in  his  baud,  shout- 
ed "I  am  the  toughest  son  of  a that  ever 

stmck  this  town,    is  admissible  as  part  of  the 
re*  gestae. 

4.  Where  a  witness  on  a  murder  trial  states 
that  defendant  was  drunk  on  the  day  of  the 
murder,  and  that  she  was  excited  when  before 
the  grand  jury,  and  on  being  asked  whether  she 
did  not,  "before  the  grand  jury"  on  a  certain 
date,  testify  that  defendant  was  not  drunk,  an- 
swers "No."  the  grand  jurors  are  competent 
witnesses  to  contradict  her. 

6.  In  such  a  case,  evidence  by  the  grand  Ji^ 
rors  as  to  the  witness'  condition  when  before 
them  is  admissible. 

6.  On  a  trial  for  murder,  evidence  that  a 
witness  stated  at  the  coroner's  inquest  that  she 
would  color  her  testimony  to  help  defendant  is 
admissible,  when  a  proper  foundation  has  been 
laid. 

7.  Where  the  record  does  not  contain  all 
the  evidenc^  It  will  be  presumed  that  a  proper 
foundation  for  the  introduction  of  impeaching 
evidence  has  been  laid. 

8.  Where,  on  a  murder  trial,  the  audience 
applauds  the  remarks  of  the  prosecuting  attor- 
ney in  closing  the  argument,  the  fact  that  the 
jury  were  not  in  the  charge  warned  against  be- 
ing Influenced  by  such  applause  is  not  ground 
for  reversal,  where  it  appears  that  the  court 
promptly  checked  the  applause  and  defendant 
requested  no  warning. 

9.  The  instruction  on  a  murder  trial  that 
there  is  evidence  "to  the  effect"  or  "tending  to 
show"  a  certain  fact,  and  allowing  the  jury, 
if  they  found  it  to  be  a  fact,  to  consider  it  in 
determining  the  degree  of  defendant's  gnilfj 
does  not,  as  being  a  presentation  of  facts  by  the 
court,  violate  Hill's  Code,  f  200,  prohibiting  the 
court  from  presenting  the  facts  of  a  case  to  the 
Jury. 

10.  A  requested  Instmction  already  covered 
by  previous  instructions  la  properly  denied. 

11.  Where  It  appears  that  the  record  does 
not  contain  all  the  evidence,  a  refusal  of  an  in- 
struction in  a  criminal  case  will  be  presumed 
to  have  been  proper. 

Appeal  from  circuit  cotirt,  Donglas  coonty; 
J.  G.  Fullerton,  Judge. 

Bamud  G.  Brown  was  convicted  (rf  murder, 
and  appeals.    Affirmed. 

W.  K.  Willis  and  A.  M.  Crawford,  for  ap- 
pellant. O.  M.  Idleman,  Atty.  Gen.,  and  L. 
Loughary,  for  the  State. 

MOORB,  J.  The  defendant,  having  been  In- 
dicted, tried  for,  and  convicted  of  the  crime 
of  murder  In  the  first  degree,  by  shooting 
and  killing  William  Alfred  Klncald,  In  Dong- 

'Bebesring  pending. 


laa  coanty,  moved  for  a  new  trial.  whld>  hav- 
ing been  denied,  be  was  sentenced  to  be  hang- 
ed. From  tbis  judgment  be  appeals,  and  as- 
signs as  error  the  denial  ot  a  motion  to  set 
aside  the  Indictment;  the  refusal  to  sustain 
challenges  submitted  to  trial  jurors;  the  ad- 
mission of  improper  evidence;  and  the  giving 
and  refusal  of  certain  Instnictlons.  The  rec- 
ord discloses  that  the  defendant  at  the  proper 
time  submitted  a  motion  to  set  aside  the  in- 
dictment, for  the  reason  that  It  bad  not  been 
found  as  required  by  law.  and  filed  therewith 
the  following  affidavit:  "l,  A.  li.  Crawford, 
being  duly  sworn,  say  I  am  attorney  for  Sam 
uel  O.  Brown,  the  above-named  defendant, 
and  that  Theodore  Andrews,  who  Is  now  a 
member  of  the  grand  Jury  which  found  the 
indictment  in  this  case  against  said  defend- 
ant, Samuel  O.  Brown,  has  been  summoned 
and  served  as  a  Jurw  in  a  cause  tried  in  tbis 
court  within  less  than  one  year  prior  to  the 
finding  of  the  indictment  against  said  defend- 
ant, Samuel  O.  Brown,  and  Is,  and  was  when 
this  Indictment  was  found,  not  competent  to 
act  as  a  juror."  In  disposing  of  this  motion, 
the  following  order  was  made:  "And  the 
court,  after  bearing  the  arguments  of  coun- 
sel, and  being  fully  advised  In  the  premises, 
overrules  and  denies  said  motion,"— to  whlcli 
ruling  an  exception  was  saved.  It  is  con- 
tended on  behalf  of  the  defeudant  that  the 
grand  Juror  was  incompetent,  and.  baving 
challenged  his  competency  and  submitted  evi- 
dence showing  the  want  thereof,  tbe  court 
erred  in  not  setting  aside  the  indictment; 
while  in  behalf  of  tbe  state  it  Is  insisted  that 
bis  competency  was  a  question  of  fact  to  be 
tried  by  tbe  court,  and  as  the  record  is  silent 
as  to  the  means  adopted  to  reach  the  con- 
clusion announced.  It  cannot  be  ascertained 
whether  the  court  found  the  statements  con- 
tained In  tbe  affidavit  untrue  or  the  motion 
Insufficient  in  law.  Without  attempting  to 
discuss  the  proposition  contended  for,  but 
treating  the  facts  stated  in  the  affidavit  as 
admitted,  we  shall  examine  the  grand  juror's 
competency  as  a  question  ot  law.  In  the 
formation  of  the  grand  jury,  the  statute  in 
general  terms  provides  that  from  a  list  con- 
taining the  names  of  200  persons  made  from 
tbe  last  preceding  assessment  roll  of  the  coun- 
ty by  the  county  court,  denominated  the 
"Jury  List"  (HlU's  Code,  fi  952-866).  31 
names  shall  be  drawn  (Id.  |  958),  from  which 
number,  so  selected  and  In  attendance  upon 
the  circuit  court,  the  names  of  7  shall  l>e 
drawn,  to  act  as  grand  Jurors  (Id.  i  943);  and 
It  is  made  the  duty  of  the  court,  before  ac- 
cepting a  person  so  drawn  as  a  grand  Juror, 
to  be  satisfied  that  be  is  duly  qualified  to  act 
as  such  (Id.  i  1233);  and  no  challenge  Is  al- 
lowed to  the  panel  from  which  tbe  grand 
Jury  is  drawn,  w  to  an  Individual  Juror,  on- 
less  when  so  made  by  the  conrt  for  want  of 
qualification  (Id.  {  1234).  Section  947  pro- 
vides that:  "A  person  la  not  competent  to  act 
aa  a  Juror  unless  be  be,— 1.  A  dtisoi  of  the 
United  States;  2.  A  male  Inhabitant  of  tbe 
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county  iu  which  he  is  returnefl  and  who  has 
been  an  inhabitant  thereof  for  the  year  next 
preceding  the  time  he  Is  drawn  or  called;  3. 
Over  twenty-one  years  of  age;  4.  In  the  pos- 
session of  hia  natural  faculties  and  of  sound 
mind.  Nor  is  any  person  competent  to  act 
as  a  juror  who  has  been  convicted  of  any- 
felony,  or  a  misdemeanor  Involving  moral 
turpitude.  No  person  shall  be  summoned  as 
a  juror  in  any  circuit  court  more  than  once  In 
one  year,  and  It  shall  be  sufficient  cause  of 
challenge  to  any  juror  called  to  be  sworn  In 
any  cause  that  he  has  been  summoned  and 
attended  said  court  as  a  Juror  at  any  term  of 
said  court  held  within  one  year  prior  to  the 
time  of  such  cliallenge,  or  that  he  has  been 
summoned  from  the  bystanders  or  body  of  the 
county,  and  has  served  as  a  juror  in  any  cause 
upon  such  summons  within  one  year  prior  to 
the  time  of  such  challenge."  The  correct  In- 
terpretation of  this  section  must  be  decisive 
of  the  alleged  error  of  which  the  defendant 
complains.  The  object  of  the  legislative  as- 
sembly In  the  passage  of  the  latter  part  of 
this  section  was  manifestly  two-fold:  First, 
to  relieve  a  person  from  performing  more 
than  hia  share  of  jury  duty;  and,  second,  to 
prevent  persons  who  malte  a  business  of  sit- 
ting on  juries,  known  as  professionals,  from 
being  called  to  act  as  jurors  in  any  tause 
before  the  circuit  court  at  Intervals  of  less 
tban  one  year.  The  affidavit  in  support  of 
the  motion  falls  to  show  that  Andrews  did 
not  possess  all  the  qualifications  pre8cril>ed 
by  the  statute,  or  tliat  he  had  ever  been  con- 
victed of  any  felony  w  misdemeanor  involvlug 
moral  turpitnde;  so  that  If  be  was  disquali- 
fied to  act  as  a  grand  juror,  hia  incompetency 
must  have  existed  by  reason  of  the  latter 
clause  of  the  section  under  consideration. 
The  phrase  'in  any  cause,"  as  used  in  this  sec- 
tion, evidently  means  a  civil  or  criminal  ac- 
tion at  Issue  and  ready  for  trial  in  a  circuit 
court  of  this  state;  and  a  person  "called"  to 
serve  as  a  juror  in  any  such  cause  would  be 
subject  to  ctiallenge  if  he  had  served  as  a 
juror  in  said  court  in  the  trial  of  any  action 
within  one  year  prlc«  thereto,  or  liad  been 
summoned  and  attended  as  a  juror  within 
the  same  period,  and  a  challenge  upon  that 
ground  must  be  held  sufficient.  Wiseman  v. 
Bmns  (Neb.)  54  N.  W.  858.  But  this  provi- 
sion cannot  apply  to  one  who  lias  tteen  drawn 
as  a  grand  juror,  because  neither  bis  duty  nor 
oath  requires  him  to  be  sworn  "in  any  cause," 
nor  Is  he  required  to  try  an  issue  of  fact  be- 
fore the  circuit  court.  The  portion  of  the 
section  al)ove  quoted  providing  that  no  per- 
son siiall  be  summoned  as  a  juror  in  any  cir- 
cuit court  more  than  once  in  one  year  fur- 
nishes an  exemption  which  would  doubtless 
entitle  the  person  drawn  as  a  grand  juror  to 
be  excused  from  serving  as  such  upon  his 
own  application  showing  prior  service  within 
the  year,  if  made  l)efore  being  sworn;  but, 
as  we  view  the  statute,  such  prior  service  can- 
not be  made  a  ground  of  challenge  against 
him  as  a  grand  juror.    Nor  is  this  conclusion 


in  contravention  of  the  spirit  or  pui'pose  of 
the  statute,  -which  Is  intended  to  provide  im- 
partial and  disinterested  jurors  for  the  trial 
of  causes;  for  a  grand  juror  otherwise  qual- 
ified may  have  a  bias  for  or  prejudice  against 
a  person  charged  with  the  commission  of  a 
crime,  and  might  have  entertained  and  freely 
expressed  an  opinion  concerning  the  guilt  or 
Innocence  of  the  accused,  and  yet  under  our 
statute  neither  his  bias,  prejudice,  nor  opinion 
would  be  a  ground  of  challenge  even  by  the 
court  when  impaneling  the  grand  jury.  The 
enumeration  of  the  persons  who,  under  the 
statute,  are  incompetent,  and  the  insertion  of 
the  phrase  "in  any  cause,"  lead  us  to  be- 
lieve that  the  challenge  prescribed  on  account 
of  the  prior  service  of  a  juror  is  limited  to 
persons  called  to  be  sworn  as  trial  jurors,  and 
has  no  application  to  memtters  of  the  grand 
jury. 

2.  The  court  liavlng  denied  challenges  for 
actual  Was  submitted  by  the  defendant  to 
James  Byron,  John  Price,  L.  Ash,  John  Han- 
cock, li.  L.  Hnrd,  J.  A.  McCallister,  J.  B. 
Caulfield,  and  L.  L.  Marsters,  who  were  call- 
ed as  jurors,  he  peremptorily  challenged  the 
first  four,  thereby  extiausting  his  right  to  that 
class  of  challenges;  and  the  others  having 
been  Impaneled,  it  is  contended  that  the 
conrt  erred  In  denying  the  said  challenges 
for  cause.  The  evidence  of  the  qualification 
of  these  persons  to  act  as  jurors,  having  been 
taken  before  the  court  and  incorporated  in 
the  bill  of  exceptions,  renders  an  examina- 
tion of  it  necessary.  James  Byron  on  his 
voir  dire  said  he  had  heard  what  purported 
to  be  a  statement  of  the  facts  in  the  case, 
which  he  believed  to  be  true,  and  from  this 
he  had  formed  an  opinion  as  to  the  guilt  or 
Innocence  of  the  accused;  that  if  the  facts 
were  as  he  had  heard  them,  he  had  a  rather 
decided  opinion,  which  it  would  require  some 
evidence,  at  least,  to  remove.  But  when  ask- 
ed by  the  court  if  he  thought  he  could  lay 
aside  any  opinion  he  might  have,  and  de- 
cide the  case  upon  the  evidence  produced  at 
the  trial  and  the  law  as  given  him  by  the 
court,'  he  answered,  "Yes,  sir."  The  ques- 
tions propounded  to  the  persons  so  clial- 
lenged,  and  their  answers  thereto,  are  almost 
Identical  with  the  questions  put  to  and  the 
answers  made  by  Mr.  Byron,  except  that 
each  had  derived  his  information  from  the 
newspaper  accounts  of  the  homicide;  J.  B. 
Caulfield  and  L.  L.  Marsters  adding  that  they 
had  heard  others  express  opinions  in  refer- 
ence to  the  merits  of  the  case.  Section  187, 
Hill's  Code,  provides  that  on  the  trial  of  a 
challenge  tar  actual  bias,  "although  it  should 
appear  that  a  juror  challenged  has  formed 
or  expressed  an  opinion  upon  the  merits  of 
the  cause  from  wtiat  he  may  have  heard  or 
read,  such  opinion  shall  not  of  Itself  be  suffi- 
cient to  sustain  the  challenge,  but  the  court 
must  be  satisfied  from  all  the  cii-cumstances 
that  the  juror  cannot  disregard  such  opinion, 
and  try  the  issue  impartially."  In  State  v. 
Saunders,  14  Or.  300,  12  Pac.  441,  Thayor, 
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J.,  In  Eipeaklng  of  the  effect  produced  upon 
persons  called  to  act  as  Jurors  by  what  they 
had  read  or  heard  of  the  merits  of  a  case/ 
said:  "This  depends  much  upon  the  credulity 
of  the  persons,  and  the  tenacity  with  which 
they  adhere  to  preconceived  notions,"— so 
that,  if  it  were  not  for  what  was  elsewhere 
said  in  the  opinion,  the  inference  would  fol- 
low that  if  a  person  never  believed  anything 
he  read  or  heard,  or  was  Incapable  of  re- 
taining: an  opinion,  he  would  be  a  compe- 
tent juror,  notwithstanding  he  had  at  one 
time  formed  or  expressed  an  opinion  concern- 
ing the  merits  of  the  case.  But,  further  on 
in  the  opinion,  the  learned  Justice  said:  "The 
point  to  be  determined  is  whether  there  ex- 
ists such  a  state  of  mind  upon  the  part  of  the 
Juror  in  reference  to  the  party  challenging 
that  he  cannot  try  the  case  im'partially  and 
without  prejudice  to  the  party's  substantial 
rights;  and  this,  the  statute  says,  must  be 
determined  by  the  exercise  of  a  sound  dis- 
cretion. The  evidence  In  t!his  case  ux)on  the 
question  of  the  qualification  of  the  Jurors 
cliallenged  showed  that  they  had.  to  some 
extent,  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  which  they  said 
would  require  evidence  to  remove,  but 
thought  they  could  try  the  case  Impartially. 
The  trial  Judge  heard  their  testimony,  bad 
an  opportunity  to  observe  their  manner,  and 
deemed  them  qualified  to  sit  in  the  case. 
Unless,  therefore,  we  conclude  there  has  been 
an  abuse  of  discretion,  we  have  no  right  to 
Interfere  in  the  decision  upon  that  point  It 
was  a  question  of  fact  to  be  determined.  The 
impression  or  opinion  the  Jurors  had  formed 
was  from  newspaper  accounts  and  general 
rumor,  and  the  circuit  court  had  a  better  un- 
'derstandlng  of  the  extent  of  the  opinion  than 
we  can  obtain  from  the  bill  of  exceptions. 
This  court  ought  not  to  reverse  a  Judgment 
upon  such  grounds,  unless  the  evidence  of 
the  Juror's  Incompetency  is  pretty  clear  and 
certain;  at  least,  shows  some  cogent  dr- 
cumstances  against  it,— circumstances  of  a 
nature  calculated  to  impress  upon  the  mind 
of  the  Juror  a  conviction,  such  as  having 
heard  the  testimony  in  the  case,  read  a  de- 
tailed statement  of  it,  or  been  told  It  by 
some  one  claiming  to  know."  In  Kumll  y. 
Southern  Pac.  Co.,  21  Or.  505,  28  Pac.  637, 
Bean,  J.,  In  discussing  this  question,  said: 
"It  is  ordinarily  more  safe  and  Just  to  the 
Juror  and  the  cause  of  truth  to  trust  to  the 
impression  made  upon  the  trial  court,  which 
heard  his  testimony,  and  noticed  his  manner 
and  appearance  while  under  examination, 
subject  to  the  scrutiny  of -counsel,  than  to  any 
written  or  reported  statement  of  his  testi- 
mony. His  tone,  temperament,  and  personal 
peculiarities,  as  exhibited  on  his  examina- 
tion, and  which  do  not  appear  in  the  written 
report  of  his  testimony,  are  important  factors 
in  determining  his  competency  as  a  Juror.  If 
a  person  called  as  a  Juror,  on  his  examina- 
tion, when  challenged,  discloses  that  he  has 
a  fixed  and  definite  opinion  in  the  case,  on 


the  merits,  and  nothing  further  Is  shown,  the 
court  ought,  as  a  matter  of  law,  to  reject  blnn 
as  incompetent  Such  a  Juror  necessarUr 
does  not  stand  indifferent  between  the  par- 
ties; and  it  matters  little  from  what  source 
he  received  the  Information  upon  which  bis 
opinion  is  based.  If,  however,  he  has  no 
fixed  belief  or  prejudice,  and  is  able  to  say 
he  can  fairly  try  the  case  on  the  evidence, 
freed  from  the  Influence  of  such  opinion  or 
impression,  his  competency  becomes  a  ques- 
tion for  the  trial  court,  in  the  exercise  of  a 
sound  discretion,  and  its  findings  ought  not 
to  be  set  aside  by  an  appellate  court  unless 
the  error  is  manifest"  When  a  crime  has  been 
committed,  the  local  newsijapers  usually 
publish  an  account  of  It,  and  sometimes  ex- 
press opinions  concerning  the  guilt  or  in- 
nocence of  the  person  supposed  to  be  tlie 
author  of  it;  and  the  accounts,  being  read  by 
subscribers  to  these  publications,  produce  up- 
on their  minds  impressions  whl<^  are  in  pro- 
portion to  the  confidence  reposed  in  the  news- 
paper giving  them  circulation.  No  person 
of  average  Intelligence  can  read  such  an  ac- 
count in  his  local  newspaper  without  bein^ 
more  or  less  influenced  by  its  perusal.  From 
his  home  paper  and  his  associates,  with 
whom  he  discusses  the  history  of  a  crime,  he 
forms  an  opinion  which  Is  predicated  upon 
the  assumption  that  the  information  obtained 
Is  true;  and  It  may  be  safe  to  say  tbat  the 
person  who,  after  having  read  or  heard  an 
account  of  the  commission  of  a  crime  in  his 
neighborhood,  has  not  formed  an  opinion  con- 
cerning the  guilt  or  innocence  of  the  person 
accused  of  it,  might  with  propriety  be  chal- 
lenged for  incompetency.  The  flact  that  he 
entertains  such  an  opinion  does  not,  under 
our  statute,  necessarily  render  him  incompe- 
tent to  try  the  accused  as  a  Juror.  His 
mind  may  be  so  constituted  that  be  will  be 
able  to  eliminate  the  information  be  has  re- 
ceived, together  with  the  impressions  and 
opinions  derived  therefrom,  and  impartially 
determine  the  fact  in  Issue.  If  be  can  do 
this,  he  is  competent;  and  it  is  the  duty  of 
the  court,  when  a  person  is  called  to  act  as 
a  Juror  and  challenged  for  actual  bias,  to 
interrogate  him  and  ascertain  the  condition 
of  his  mind,  and  from  the  facts  elicited  deter- 
mine his  competency.  The  decision  must 
necessarily  depend  largely  upon  what  be 
says,  but  it  is  not  always  a  safe  guide;  for 
his  answers  may  show,  and  he  may  think, 
he  is  competent,  when  In  fiict  he  is  not 
Nor  will  he  be  allowed  to  Judge  Ua  own 
competency.  While  he  is  willing  to  trust 
himself,  the  court  should  not  be  willing  to 
trust  him,  unless  it  is  satisfied  he  can  lay 
aside  his  information.  Impressions,  and  opin- 
ions, and  fairly  and  impartially  hear  and  de- 
cide. His  intelligence,  manner,  tone,  and 
bearing  manifested  during  the  examination 
are  elements  which  enter  into  and  form  a 
part  of  the  evidence  from  which  the  court 
determines  his  competency;  and  where  he 
is  in  possession  of  the  facts,  knows  them  to 
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be  such,  and  upon  them  has  formed  an  opin- 
ion, the  challenge  for  actual  bias  ought  to 
be  sustained;  for  every  person  accused  of  a 
-crime  Is  presumed  Innocent.  But  where  a 
Juror  is  In  possession  of  the  facts,  and  from 
them  has  formed  an  opinion.  In  advance  of 
the  trial,  it  necessarily  reverses  this  presump- 
tion, and  compels  'the  defendant  to  establish 
his  innocence,  instead  of  requiring  the  state 
to  maintain  its  charge  against  him.  There 
are,  in  an  Issue  raised  by  a  challenge  for 
actual  bias,  many  elements  connected  wllh 
the  examination  and  settlement  of  the  ques- 
tion which  cannot,  from  their  very  nature, 
be  made  or  become  a  part  of  the  bill  of  ex- 
ceptions, and  hence  the  trial  court  must  be 
presumed,  in  the  exercise  of  a  sound  discre- 
tion, to  have  done  Its  full  duty;  and,  having 
done  so.  Its  Judgment  should  not  be  reviewed, 
unless  such  discretion  has  been  abused.  An 
«xamination  of  the  evidence  offered  upon  the 
challenges  submitted  falls  to  .disclose  any 
abuse  of  this  discretion. 

3.  Robert  Dear  was  called  as  a  witness  on 
behalf  of  the  state,  and  (after  testifying  that 
he  was  not  acquainted'  with  the  defendant, 
that  he  saw  him  on  the  day  of  the  homicide 
afoont  two  or  three  minutes  after  it  occurred, 
that  he  was  running  up  the  street  with  his 
pistol  in  bis  hand,  waving  it  around)  was  ask- 
ed, and,  over  the  defendant's  objection  and  ex- 
'Ceptloni  was  permitted  to  answer,  the  follow- 
ing question:  "What  did  he  say?"— to  which 
he  answered:   "He  said,  'I  am  the  toughest 

son  of  a that  ever  struck  this  town.' " 

T.  Ii.  Kimball,  another  witness  on  behalf  of 
the  state,  said  that  he  was  not  acquainted 
with  the  defendant;  that  on  the  afternoon  of 
August  13,  1894,  he  was  in  Oakland;  tiiat  be 
saw  the  defendant  near  the  depot  hotel;  and 
being  asked  what  the  defendant  said  at  that 
time,  was  permitted  to  answer  the  question, 
over  the  defendant's  objection  and  exception, 
which  be  did,  as  follows:  "He  came  up  the 
street  waving  the  pistol,  with  his  finger  on 
the  trigger,  and  he  was  talking,  and  all  I 
heard  him  say,  as  he  passed  the  hotel,  was, 

'the  toughest  son  of  a  .'   That  Is  all  I 

heard  him  say."  It  is  contended  that  the  an- 
swers to  these  questions  were  inadmissible, 
and  tended  to  prejudice  the  minds  of  the  ju- 
rors. The  question  here  presented  Is  wheth- 
er the  statements  of  the  defendant,  made  aft- 
er the  homicide,  were  admissible  as  a  part  of 
the  res  gestae.  This  species  of  evidence  is 
not  admissible,  as  a  general  rule,  unless  it 
grows  out  of  the  principal  transaction,  illus- 
trates its  character,  and  ib  contemporaneous 
with  It.  1  Greenl.  Ev.  $  108.  "Res  gestse," 
says  Dr.  Wharton,  in  his  work  on  Criminal 
Evidence  (section  262),  "are  events  speaking 
for  themselves,  through  the  instinctive  words 
and  acts  of  participants,  not  the  words  and 
acts  of  participants  when  narrating  the 
events."  The  authors  of  the  American  Deci- 
sions, in  their  notes  to  People  v.  Vernon,  95 
Am.  Dec.  49,  upon  this  subject,  say:  "Where 
the  state  of  a  person's  mind,  his  sentiments, 


or  disposition  at  a  certain  time  is  the  sub- 
ject of  inquiry,  his  statements  and  declara- 
tions at  that  period  are  admissible."  The 
Indictment  charged  malice,  and  hence  the  con- 
dition of  the  defendant's  mind  at  the  mo- 
ment of  the  homicide  was  an  Issue  In  the  case, 
and  any  evidence  which  tended  to  show  the 
state  of  his  mind  with  reference  to  the  de- 
ceased at  that  time  was  admiaslUe.  In  Mc- 
Manus  v.  State,  36  Ala.  285,  the  evidence 
showed  that  the  defendant  had  ah  alterca- 
tion with  the  deceased,  resulting  in  a  fight, 
in  which  the  defendant  threw  a  piece  of  a 
brick  at  the  deceased,  hitting  him  on  the 
head,  from  the  effects  of  which  he  died. 
About  one-half  hour  after  the  blow  had  been 
given,  and  after  the  fight  was  entirely  over, 
the  defendant,  with  a  pistol  in  his  hand,  went 
to  the  place  where  the  deceased  was,  and 
said  that  "he  had  come  to  kill  the  damned 
old  rascal,"  meaning  the  deceased.  An  ex- 
ception having  been  saved  to  the  introduction 
of  this  statement  in  evidence,  the  court.  In 
rendering  Its  decision  upon  the  question,  said: 
"The  circuit  court  did  not  err  In  admitting 
evidence,  against  the  prisoner,  of  his  acts, 
declarations,  and  conduct,  when  he  returned, 
a  half-hour  after  the  blow  was  stricken,  to 
the  scene  of  the  engagement  The  indict- 
ment was  for  murder,  and  such  declarations 
and  menacing  acts  tended  to  show  the  hos- 
tile feelings  of  the  accused  towards  the  de-  . 
ceased.  Armed,  as  he  was,  with  a  deadly 
weapon,  and  threatening  to  take  the  life  of 
the  man  he  had  just  before  assaulted  with 
great  violence,  this,  in  the  absence  of  sufil- 
clent  provocation,  was  a  circumstance  for  the 
jury  to  weigh  In  determining  whether  he  had 
not  acted  with  a  formed  design  to  take  life. 
It  tended  to  repel  the  idea  that  the  fatal  blow 
had  been  struck  in  a  sudden  transport  of 
passion—pending  the  furor  brevis— which.  In 
a  proper  case,  will  mitigate  homicide  to  man- 
slaughter." In  Clampitt  v.  State,  9  Tex. 
App.  27,  the  proof  showed  that  the  deceased, 
having  been  wounded  by  the  defendant,  was 
taken  to  the  home  of  a  witness,  who  on  the 
succeeding  night  heard  some  one  near  the 
house  say,  "I  wish  I  had  a  double-barreled 
shotgun;  I  would  turn  both  barrels  loose  In 
that  room,"  and,  looking  out,  saw  the  defend- 
ant. This  evidence  having  been  admitted, 
over  the  defendant's  objection,  it  was  held  to 
be  competent  as  tending  to  show  malice,  the 
court  saying:  "With  reference  to  the  testi- 
mony objected  to,  and  set  out  in  the  bill  of 
exceptions,  we  are  of  (pinion,  in  view  of  the 
other  evidence,  that  the  testimony  was  ad- 
missible, as  tending  to  show  the  malice  of 
the  defendant  towards  the  deceased.  It  was 
properly  allowed  to  go  to  the  jury  for  that 
purpose."  In  these  cases,  the  statements  of 
the  accused,  though  made  some  time  after 
the  assaults,  clearly  tended  to  show  malice 
towards  the  persons  Injured  by  them;  but  In 
the  case  at  bar,  while  the  statement  of  the 
defendant  may  not  have  referred  to  the  de- 
ceased, it  was  so  clearly  connected  with  the 
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homicide  as  to  be,  In '  our  judgment,  admissi- 
ble as  a  part  of  the  res  gestse,  and  tended  to 
show  such  a  state  of  mind  at  that  moment  as 
would  authorize  the  jury  to  Infer  the  pres- 
ence or  absence  of  malice  towards  the  de- 
ceased. 

4.  Hattle  Mattoon,  a  witness  on  behalf  of 
the  defendant,  testified  that  on  the  day  of 
the  homicide  the  defendant  was  drunk;  and 
that  when  a  witness  before  the  grand  Jury, 
in  the  examination  of  this  case,  she  was  ex- 
cited; whereupon  the  question  was  asked 
her,  "Didn't  ycu  testify  In  the  grand-Jury 
room  before  the  grand  Jury  on  the  3d  day  of 
December,  1S!M,  that  he  was  sober  at  the 
time  of  the  killing?"  and  she  answered,  "No, 
sir;  I  did  not"  Question:  "Didn't  yon  tes- 
tify in  the  grand-Jury  room,  in  the  presence 
of  the  grand  jurors,  <m  the  3d  day  of  De- 
cember, 1894,  that  Brown  was  not  drunk?" 
Answer:  "No,  sir."  The  several  members 
of  the  grand  Jury  were  called  as  witnesses 
for  the  state,  and,  over  the  defendant's  objec- 
tion, were  permitted  to  testify  that  when 
Hattle  Mattoon  was  before  them  as  a  wit- 
ness she  did  not  appear  to  be  excited,  and 
that  she  there  said  the  defendant  was  not 
drunk  on  the  day  of  the  homicide.  It  Is  con- 
tended that  the  court  erred  In  permitting  the 
grand  jurors  to  testify;  but  the  foundation 
having  been  laid  by  calling  her  attention  to 
the  time,  place,  circumstances,  and  persons 
present,  and  her  denial  of  the  statements 
there  made,  rendered  the  evidence  competent 
for  the  purpose  of  contradicting  her;  and 
the  condition  of  her  mind  when  a  witness 
before  the  grand  jury  being  a  subject  of  In- 
quiry, there  was  no  eirror  In  permitting  the 
Jurors  to  testify  upon  that  question.  A  wit- 
ness, without  being  an  expert,  may  be  asked 
whether  a  person  appeared  excited  or  other- 
wise at  a  given  time.  Bog.  Exp.  Test  S  3. 
W.  C.  Underwood,  as  a  witness  for  the  state, 
testified  that  he  was  present  at  the  coroner's 
Inquest  held  over  the  body  of  Alfred  Kin- 
caid,  when  Hattle  Matto<m  was  there  as  a 
witness,  and  he  was  permitted  to  answer  the 
following  question:  "What,  If  anything,  did 
Hattle  Mattoon  say  about  stretching  her  tes- 
timony in  order  to  benefit  the  defendant, 
Samuel  G.  Brown?" — ^to  which  he  responded 
by  saying:  "She  said  that  she  would  stretch 
her  testimony  or  color  it  In  any  way,  so  as 
to  help  Mr.  Brown."  The  defendant  Insists 
that  the  court  erred  in  i>ermitting  this  ques- 
tion to  be  answered.  The  record  befwe  us 
does  not  show  that  any  foundation  was  laid 
for  asking  this  Impeaching  question ;  but  It 
does  not  purport  to  contain  all  the  evidence, 
and  hence  It  must  be  presumed  that  the 
proper  preliminary  questions  were  asked  and 
answered  before  the  witness  was  permitted 
to  answer  It 

5.  The  district  attorney,  during  the  closing 
argument  offered  to  read  to  the  jury  the  evi- 
dence as  transcribed  by  the  reporter,  which 
the  court  denied,  but  permitted  him,  over  the 
defendant's  objection,  to  refresh  his  memory 


therefrom,  when  he  remarked,  "1  am  goins 
to  refresh  my  memory,"  at  which  remark  the 
audience  applauded,  whereupon  the  court 
ordered  the  bailiffs  to  either  keep  order  or 
dear  the  court  room.  The  defendant  assigns 
as  error  the  failure  of  the  court  to  Instruct 
the  jury  that  they  should  not  be  influenced 
in  their  verdict  by  any  applause  made  by  the 
audience  In  approval  of  the  remarks  of  the 
district  attorney  In  his  closing  argument. 
No  request  was  made  by  the  defendant  for 
such  instruction,  and  while  it  is  very  unfor- 
tunate that  the  solemnity  of  any  Judicial  pro- 
ceeding should  be  interrupted  by  applause,  it 
was  particularly  so  In  a  trial  of  this  char- 
acter; but  the  court  very  promptly  set  its 
mark  of  disapproval  thereon,  and  would 
Without  doubt  have  given  the  Instruction  had 
it  been  requested. 

6.  Exceptions  were  taken  to  the  following 
Instructions:  "No.  30.  There  has  been  some 
evidence  to  the  effect  that  It  was  the  def«)d- 
ant  who  sent  for  the  deceased,  and  not  the 
mother  of  the  deceased.  If  you  find  from 
the  evidence  that  such  is  the  fact,  you  have 
a  right  to  consider  that  In  connection  with 
the  evidence  which  tends  to  show  that  the 
deceased  was  shot  by  the  defendant  soon 
after  he  reached  the  spot  near  the  house 
where  the  defendant  was  standing  when  the 
deceased  reached  there,  as  tending  to  show 
the  purpose  for  which  the  defendant  sent 
for  the  deceased,  and  also  In  determining 
whether  the  act  of  killing  was  done  with  pre- 
meditation and  deliberation."  "No.  SI.  There 
is  some  evidence  tending  to  show  that  the 
defendant,  a  short  time  before  the  kiUing. 
and  after  he  had  some  trouble  with  the 
mother  of  the  deceased  at  her  home,  where 
the  killing  is  alleged  to  have' occurred,  went 
out  In  the  town  of  Oakland  and  endeavwed 
to  borrow  a  pistol  from  several  parties,  and 
to  one  or  more  of  them  he  stated  that  he 
had  some  difficulty  with  the  Deardorff  family, 
or  something  to  that  effect;  and  there  is  evi- 
dence tending  to  show  that  after  he  failed  to 
borrow  a  pistol  he  purchased  one,  and  had 
the  same  loaded.  This  purchase  was  made, 
according  to  the  evidence,  only  a  short  time 
before  the  killing  is  alleged  to  have  occurred. 
This  fact,  if  you  And  it  to  be  a  fact  you  hare 
a  right  to  consider,  in  connection  with  the 
circumstances  and  the  time  of  the  alleged 
killing.  In  determining  the  degree  of  the 
crime,  under  the  instructions  I  have  hereto- 
fore given  you,  if  yon  find  from  the  evidence 
that  a  crime  was  committed."  It  Is  con- 
tended that  these  instructtons  aT«  In  violatlou 
of  section  200,  Hill's  Code,  which  provides 
that,  "In  charging  the  Jury,  the  court  shall 
state  to  them  all  matters  of  law  which  it 
thinks  necessary  for  their  information  in  giv- 
ing their  verdict  but  it  shall  not  present  the 
■  facts  of  the  case,  but  shall  inform  the  Jury 
that  they  are  the  exclusive  Judges  of  all 
I  questions  of  fact."  The  record  shows  that 
I  the  court  In  another  Instruction,  said  to  the 
1  Jury,  "You  are  the  exclusive  judges  of  all  the 
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facts  In  the  case,  as  well  as  the  weight  ot 
the  evidence  and  the  credibility  of  the  wit- 
nesses;" and  having  so  Instructed,  It  cannot 
be  Justly  said  that  the  court  presented  the 
facts  of  the  case  to  the  Jury.  In  People  v. 
Vasquez,  49  CaL  560,  the  trial  court.  In  char- 
ging the  jury,  stated  that,  "Testimony  has 
been  introduced  before  you  tending  to  show 
tliat  the  defendant,  Vazquez,  and  others  were 
engaged  In  the  robbery  of  one  Snyder,  at 
Tres  Pinoe,  and  that  while  so  engaged,  and 
1b  furtherance  of  the  common  purpose  of 
Vasquez  and  his  associates  to  accomplish  this 
robbery,  the  deceased  was  slain  by  the  de- 
fendant, or  by  some  of  the  parties  with 
whom  he  was  then  engaged  in  the  robbery." 
An  exception  to  the  instruction  having  been 
taken,  it  was  contended  that  it  was  an  ex- 
pression of  the  opinion  of  tlie  Judge  as  to 
the  effect  of  the  evidence  adduced  at  the 
trial;  but  the  court,  in  rendering  the  opin- 
ion, say:  "The  instruction  is  not  subject  to 
that  objection.  It  does  not  charge  the  Jury 
with  respect  to  the  weight  or  effect  of  the 
evidence,  nor  as  to  what  facta  are  thereby 
established.  An  instruction  Is  not  pertinent, 
nor  In  any  sense  proper,  unless  given  in  view 
of  the  evidence,  as  tending  or  not  tending  to 
prove  some  fact  in  issue;  and  it  could  not 
be  erroneous  for  the  court  to  state  to  the 
Jury,  correctly,  as  was  done  in  this  case,  the 
state  of  the  evidence  in  respect  to  which  the 
instructions  were  given."  The  court  In  the 
instructions  complained  of  did  not  assume 
even  that  the  facts  had  been  established.  It 
stated  that  evidence  had  been  Introduced 
tending  to  show  that  certain  facts  existed, 
but,  in  the  first  instruction,  said:  "If  you 
find  from  the  evidence  that  such  is  the  fact;" 
and  in  the  second,  "this  fact.  If  you  find  it 
to  be  a  fact,"— thus  leaving  to  the  Jury  the 
determination  of  the  particular  facts,  besides 
charging  them  generally  upon  the  duty  of 
ascertaining  each  fact  in  issue. 

It  is  also  contended  that  the  court  erred  in 
refusing  to  give,  at  the  request  of  the  defend- 
ant, the  following  Instructions:  (1)  "To  con- 
stitute murder  in  the  first  degree  there  must 
be  some  other  proof  of  malice  than  the  mere 
proof  of  killing,  unless  the  killing  was  effected 
in  the  commission  or  attempt  to  commit  a 
felony;  and  premeditation  and  deliberation, 
when  necessary  to  constitute  murder  in  the 
first  degree,  and  It  is  necessary,  except  the 
killing  was  effected  in  the  commission  or  at- 
tempt to  commit  a  felony,  must  be  proven  by 
poisoning,  lying  In  wait,  or  "some  other  proof 
that  the  design  was  formed  and  matured  in 
cool  blood,  and  not  hastily  upon  the  occasion; 
and  if  there  Is  a  reasonable  doubt  in  your 
mind  that  the  intent  was  so  formed,  yon  can- 
not find  murder  in  the  first  degree."  (2)  "If 
yon  find  from  the  evidence  that  the  accused 
acted  in  the  shooting  from  fear  of  great  bodily 
injury  to  himself,  and  not  from  premeditated 
design  to  kill,  then  you  cannot  find  the  de- 
fendant guilty  of  murder  In  any  degree."  (3) 
"If  you  find  from  the  evidence  that  the  ac- 


cused did  the  shooting  In  the  belief  that  it 
was  necessary  to  preserve  his  life  or  to  save 
himself  from  suffering  great  bodily  harm 
from  the  deceased,  and  that  he  had  reasona- 
ble grounds  for  such  belief,  then  the  accused  is 
justified  in  the  killing,  and  you  cannot  find  him 
guilty  of  any  crime  under  the  indictment." 
(4)  "If  you  find  from  the  evidence  that  the 
defendant  bought  a  pistol  a  short  time  before 
the  killing,  and  that  the  defendant  had  no 
trouble  or  quarrel  with  the  deceased,  the  fact 
that  the  defendant  bought  said  pistol  is  no 
proof  of  malice."  (5)  "I  Instruct  you  that  In 
this  cause  the  evidence  is  not  sufficient  to 
warrant  a  conviction  of  murder  in  the  first 
degree."  The  tenth  Instruction  given  by  the 
court  is  as  follows:  "The  law  provides  that 
there  shall  be  some  other  evidence  of  malice 
than  the  mere  proof  of  killing,  to  constitute 
murder  in  the  first  degree,  unless  the  killing 
was  effected  In  the  commission  or  attempt  to 
commit  a  felony.  And  deliberation  and  pre- 
meditation, when  necessary  to  constitute  mur- 
der in  the  first  degree,  shall  be  evidenced  by 
poisoning,  lying  in  wait,  or  some  other  proof 
that  the  design  was  formed  and  matured  In 
cool  blood."  It  will  be  observed  that  this 
instruction  differs  from  the  first  request  in 
.that  it  omits  the  words,  "and  not  hastily  upon 
the  occasion";  but  in  the  eighth  instruction 
the  court  defined  this  clause  by  saying,  "No 
particular  time  Is  necessary  within  Which  to 
form  the  design;  but  in  order  to  constitute 
deliberation  the  design  to  do  the  act  charged 
must  exist  in  the  mind  of  the  party  charged 
with  its  commission."  The  court  in  the  sec- 
cud  instruction  defined  a  reasonable  doubt, 
and,  after  referring  to  the  defendant's  plea, 
said,  "By  this  plea  of  not  guilty  on  the  part 
of  the  defendant  the  burden  is  placed  on  the 
state  of  Oregon  to  prove  every  material  al- 
legation In  this  Indictment  to  your  satisfac- 
tion, beyond  a  reasonable  doubt."  In  State  y. 
Morey,  25  Or.  241,  35  Pac.  655,  and  36  Pac. 
573.  it  was  held  that  an  instru>:tlon  similar  to 
the*  eighth  correctly  interpreted  the  law. 
From  the  second,  eighth,  and  tenth  instruc- 
tions alsove  set  out  it  clearly  appears  ttiat  the 
defendant's  first  request  has  been  substan- 
tially complied  with.  A  part  of  the  twenty- 
seventh  insti-uction  is  as  follows:  "And  if 
you  find  any  evidence  to  the  effect  that  the 
deceased  made  any  demonstrations  toward  the 
defendant,  from  which  the  defendant  had  rea- 
sonable grounds  to  believe,  acting  as  a  rea- 
sonable and  prudent  man,  that  his  life  was 
in  Imminent  danger,  or  that  he  was  In  danger 
of  great  tKxiily  harm  at  the  hands  of  the  de- 
ceased, then  the  defendant  would  be  Justified 
in  defending  himself,  and.  If  necessary,  would 
have  the  right  to  take  the  life  of  the  de- 
ceased to  preserve  his  own  life  or  to  prevent 
great  bodily  harm  to  himself."  This  instruc- 
tion substantially  embraces  the  propositions 
of  law  contained  In  the  second  and  third  re- 
quests. The  fourth  request  Is  fully  covered 
by  the  thirty-first  Instructicn  given  above.  In 
considering  the  fifth  request,  it  la  sufficient  to 
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say  that  the  record  does  not  purport  to  con- 
tain all  the  evidence,  and  hence  It  must  be 
presumed  the  court  properly  denied  It. 

The  bill  of  exceptions  contains  other  alleged 
errors,  which  we  have  examined;  and  having 
considered  those  presented  by  the  defendant's 
brief  and  relied  upon  In  the  argument,  we  feel 
that  he  has  had  an  Impartial  trial  In  the  man- 
ner prescribed  by  law,  and  there  being  no 
error  in  the  record,  the  Judgment  is  affirmed. 


(1  Kan.  App.  727) 

POPE  V.  BOWZER. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     Oct.  9,  1895.) 

BviDSKOE  —  Admissions  —  Replbvin  against 
Seizins  Officek. 

1.  The  declarations  of  a  party  to  the  suit 
are,  against  such  party,  admissible  in  evidence. 

2.  In  an  action  of  replevin  against  an  officer 
by  a  third  party  and  stranger  to  an  execution, 
who  had  the  goods  In  her  possession  at  the  time 
of  the  levy  by  such  officer,  and  where  the  officer 
justifies  nnder  such  execution,  in  order  to  main- 
tain his  possession  he  must  show  by  competent 
proof  his  authority  for  such  seizure. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  In  replevin  by  Angellne  S.  Pope 
against  P.  M.  Bowzer.  Defendant  had  Judg- 
ment, and  plaintiff  brings  error.    Reversed. 

A.  J.  HoSUnson,  for  plaintiff  in  error. 

COLE,  X  This  was  an  action  In  replevin 
brought  by  the  plaintiff  In  error,  Angellne  S. 
Pope,  for  the  recovery  of  certain  cattle  which 
she  claims  were  wrongftilly  and  unlawfully 
detained  by  P.  ^.  Bowzo:.  The  defendant 
in  error.  In  answer  to  the  petition  of  plaintiff 
in  error,  denies  that  plaintiff  In  error  was 
the  owner  of  the  property,  or  was  entitled 
to  the  possession  of  the  same,  and  alleges 
that  be  was  a  constable  of  Garden  City,  Fin- 
ney county,  Kan.,  and  that  one  Ii.  B.  Payne 
was  a  justice  of  the  peace  in  and  for  CSarden 
City,  Finney  county,  Kan. ;  that  said  justice 
of  the  peace  Issued  to  defendant  In  error, 
as  constable,  an  execution  against  B.  S. 
Pope  and  Jacob  Sarver  on  the  Judgment 
theretofore  rendered  by  him  in  an  action 
against  said  E.  S.  Pope  and  Jacob  Sarver. 
And  the  answer  further  alleges  that  by  vir- 
tue of  said  execution,  and  to  satisfy  the 
same,  he  levied  upon  and  took  possession  of 
the  property  described  in  plaintiffs  petition. 
This  cause  was  tried  befcH«  the  Judge  of  the 
district  court  of  Finney  county  without  a 
Jury,  and  the  court  rendered  a  Judgment  in 
favor  of  the  defendant  in  error,  P.  M.  Bow- 
zer, and  made  certain  findings  of  facts  and 
conclusions  of  law. 

A  number  of  errors  are  assigned,  the  first 
being  that  the  court  erred  in  the  trial  of  said 
cause  In  permitting  the  defendant  to  Intro- 
duce evidence  under  the  second  defense  set 
up  in  this  case;  and  the  second  error  al- 
leged is  that  the  coart  erred  la  permitting 


incompetent  and  Immaterial  evidence,  over 
the  objection  of  the  plaintiff.  These  two  er- 
rors may  be  considered  together.  The  evi- 
dence objected  to  was  certain  statements 
alleged  to  have  been  made  by  Angeline  S. 
Pope  to  the  defendant,  Bowzer,  at  the  time 
said  Bowzer  took  the  property  in  question 
into  his  possession,  and  It  Is  urged  by  coun- 
sel for  plaintiff  in  error  that  these  were  of- 
fered in  the  nature  of  an  estoppel,  and  were 
therefore  Incompetent,  because  no  such  de- 
fense was  set  up  In  the  answer.  This  posi- 
tion is  not  well  taken.  It  Is  a  well-estab- 
lished rule  that  the  statements  of  parties  to 
an  action  made  against  their  interests  may 
always  be  Introduced  in  evidence,  and  this 
is  especially  true  where  the  statements  are 
made  In  connection  with  the  transaction 
which  was  the  basis  of  the  suit,  as  in  this 
case.  Nor  do  we  think  the  answer  states 
two  separate  defenses.  The  answer  contains 
no  general  denial,  but  attempts  to  plead  the 
specific  grounds  upon  which  defendant 
claims  the  right  of  possessl<«.  Hie  sixth 
assignment  of  error  Is  that  the  court  erred 
in  modifying  its  findings  In  said  cause,  over 
the  objection  of  the  plaintiff.  The  record  dis- 
closes that,  after  making  his  findings  of  fact 
In  this  case,  the  court  found,  in  substance,  as 
a  conclusion  that  the  defendant  was  entitled 
to  a  Judgment  for  costs  and  for  the  recovery 
of  the  property  or  the  value  thereof  in  the  sum 
of  $300.  Evidently,  at  the  time  of  making 
this  conclusion  the  court  had  forgotten  for 
the  moment  that  the  special  Interest  claimed 
by  the  defendant  did  not  amount  to  the  full 
value  of  the  property;  and  there  can  be  no 
doubt  that,  when  the  attention  of  the  court 
was  called  to  that  fact,  he  had  a  right  to 
make  the  correction,  which  was  clearly  one 
In  ftivor  of  the  plaintiff  In  error. 

The  other  assignments  of  error  are  practi- 
cally directed  towards  the  same  point,  and 
may  be  considered  together.  As  before  stated, 
the  defendant  in  this  case  attempted  to  jus- 
tify as  a  constable  holding  said  property 
under  an  execution  Issued  upon  a.  judgment 
rendered  by  a  justice  of  the  peace  of  Gar^ 
den  City;  and  if  he  so  claims,  it  was  neces- 
sary for  him  to  specifically  plead  this  jos- 
tlflcation,  and.  If  the  fhcts  were  not  admit- 
ted, to  offer  proof  upon  each  and  every  one 
of  them;  because  without  such  proof  be 
would  be  a  m^e  naked  trespasser,  and  tbe 
possession  of  the  property  by  the  plaintiff 
would  be  sufficient  title  to  recover  as  against 
him.  Drake,  Attachm.  (6th  Ed.)  g  ISSa; 
Thomburg  V.  Band,  7  Cal.  554;  Williams  v. 
Bikenbury  (Neb.)  84  N.  W.  373,  41  N.  W. 
770;  Schars  v.  Brand  (Neb.)  42  N.  W.  900. 

A  careful  examination  of  all  the  evidence 
In  this  case  discloses  that  no  proof  was  made 
or  attempted  to  be  made  either  of  the  ren- 
dition of  the  judgment  or  the  issuance  of 
the  execution,  and  the  record  discloses  no 
admission  upon  these  points.  Without  evi- 
dence of  the  rendition  of  the  judgment  or  the 
amount  of  tbe  execution,  the  court  could  not 
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find  any  Interest  whatever  in  the  defend- 
ant; and  for  that  reason  the  conclusion  of 
law  was  erroneous,  and  the  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 

(1  Kan.  App.  781) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  HTJITT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     Oct  1,  1895.) 
RAILROAD  CovPAiriBB— Fires— iNBTRncTioNs — 
Review  of  Evidehob. 

1.  In  an  action  brought  under  the  proTisions 
of  section  1321,  Gen.  St  1889.  where  the  court 
instruct  the  jary  that  the  plaintiff  must  before 
he  can  recover,  prove  "that  said  fire  was  set  out 
by  reason  of  the  negligence  or  carelessness  of 
the  company,  or  some  of  its  employes,  or  in  the 
operating  of  defendant's  engine  over  its  road," 
held  not  error  prejudicial  to  the  defendant 

2.  An  instruction  given  or  refused,  predi- 
cated upon  the  theory  that  the  engine  was  prop- 
erly constructed,  in  good  order,  and  skillfully 
and  carefully  managed,  could  neither  mislead 
nor  aid  the  jury,  when  they  fail  to  find  the 
facts  upon  which  the  instruction  was  predicated. 

3.  If  there  was  conflicting  evidence  upon  the 
onestion  of  negligence,  and  the  jury  fonnd  in 
favor,  of  the  plaintiff  upon  any  of  the  special 
questions  submitted  in  this  case,  this  court  can- 
not say  that  the  district  court  erred  in  refus- 
ing a  new  trial  because  the  findings  of  the  jury 
were  against  the  evidence.  This  court  will  de- 
cide as  to  whether  evidence  is  properly  intro- 
duced, but  we  do  not  weigh  it.  That  is  the 
duty  of  the  jury,  and  their  finding,  if  approved 
by  the  trial  court  will  not  be  disturbed  by  this 
court. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Barton  county; 
J.  H.  Bailey,  Judge. 

Action  by  J.  F.  Huitt  against  the  Atchison, 
Topeira  &  Santa  F6  Railroad  Company. 
Plaintiff  had  Judgment  and  defendant  boings 
«rror.    Affirmed. 

A.  A.  Hnrd,  O.  J.  Wood,  W.  Llttlefleld,  and 
Wm.  Osmond,  for  plaintiff  in  error.  6.  W. 
Nimocks  and  E.  L.  Hotchlclss,  for  defendant 
In  error. 

DBNNISON,  J.  This  was  an  action  brought 
In  the  district  court  of  Barton  county,  Kan., 
by  said  Huitt  against  the  Atchison,  Topeka 
&  Santa  F6  Railroad  Company  to  recover 
the  value  of  certain  personal  property  which 
was  kept  in  a  livery  barn  in  the  city  of  EI- 
linwood.  Barton  county,  Kan.,  claimed  by 
said  Huitt  to  have  been  set  on  fire  by  said 
railroad,  company  in  the  operation  of  Its 
road. 

The  first  error  complained  of  Is  In  the  fol- 
lowing instruction  given  by  the  court:  "(4)  I 
instruct  you  that  the  burden  of  proof  in  this 
case  is  on  the  plaintiff,  and  before  he  can  re- 
cover against  the  defendant  he  must  by  a 
preponderance  of  the  evidence,  prove  every 
material  allegation  in  his  petition,  except  the 
allegation  that  defendant  is  a  corporation, 
that  being  admitted;  among  which  material 
allegations  are  the  following:  First,  that  the 
plaintiff  was  the  owner  of  the  property  sued 


on;  second,  that  the  defendant  set  out  the 
flre  and  bnmed  said  property  while  operat- 
ing Its  said  railroad;  third,  that  said  fire  was 
set  out  by  reason  of  the  negligence  or  care- 
lessness of  the  company,  or  some  of  Its  em- 
ploy&i, '  or  in  the  operating  of  defendant's 
engine  over  Its  road;  fourth,  the  value  of  the 
property  destroyed  by  the  flre."  The  portion 
of  this  instruction  objected  to  is  the  third 
subdivision  thereof.  Stripped  of  all  unnec- 
essary words,  this  Instruction  says  to  the 
Jury  that  the  burden  of  proof  is  on  the  plain- 
tiff, and  before  he  can  recover  he  must,  by 
a  preponderance  of  the  evidence,  prove  that 
said  flre  was  set  ont  by  reason  of  the  neg- 
ligence or  carelessness  of  the  company,  or 
some  of  Its  employes,  or  in  the  operating  of 
defendant's  engine  over  its  road.  The  first 
part  of  subdivision  3  is  not  the  law,  and 
the  latter  part,  which  is  the  part  objected  to, 
is  clearly  the  law,  although  it  might  be  con- 
sidered a  repetition  of  subdivision  2.  Sec- 
tion 1321  of  the  General  Statutes  of  1889 
reads  as  follows:  "Tb&t  In  all  actions  against 
any  railroad  company  organized  or  doing 
business  in  this  state,  for  damages  by  flre, 
caused  by  the  operating  of  said  railroad,  it 
shall  be  only  necessary  for  the  plaintiff  In 
said  action  to  establish  the  fact  that  such 
fire  complained  of  was  caused  by  the  operat- 
ing of  said  railroad,  and  the  amount  of  his 
damages,  (which  proof  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  said 
railroad,)  provided,  that  in  estimating  the 
damages  under  this  act,  the  contributory  neg- 
ligence sliall  be  taken  Into  consideration." 
If  any  one  has  a  right  to  complain  of  the 
Instruction  given  it  was  the  plaintiff  below, 
and  not  the  railroad  company. 

The  second  error  complained  of  is  In  the 
sixth  instruction  given  by  the  court  Said  in- 
struction reads  as  follows:  "(6)  If  you  find 
from  all  the  evidence  that  the  defendant's 
engine  did  set  the  fire  that  burned  the  plain- 
tiff's property,  then  the  burden  of  proot  Is 
upon  the  defendant  to  prove  that  the  en- 
gine was  In  good  condition,  furnished  with 
all  the  necessary  improved  appliances,  and 
was  skillfully  and  careTuIly  operated,  and 
that  there  was  no  negligence  on  the  part  of 
the  defendant,— then  the  presumption  of  neg- 
ligence would  be  rebutted."  The  fourth  er- 
ror complained  Of  is  the  refusal  of  the  court 
to  give  the  following  instruction:  "If  you 
believe  from  the  evidence  that  the  engine 
was  properly  constructed,  and  supplied  with 
the  most  approved  appliances  to  prevent  the 
escape  of  the  flre,  and  that  such  appliances 
were  in  good  order,  and  that  the  engineer  in 
charge  of  the  engine  managed  it  skillfully  and 
carefully,  then  I  instruct  you  that  you  must 
find  for  the  defendant"  The  second  and 
fourth  assignments  of  error  may  be  treated 
together.  They  are  both  based  upon  the 
hypothesis  that  the  Jury  find  that  the  engine 
was  properly  constructed,  supplied  with  the 
necessaiT  improved  appliances  to  prevent 
'  the  escape  of  flre,  and  that  it  was  sldUfully 
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and  carefnlly  operated.  The  Jury  made  tbe 
following  special  findings  to  tbe  questions 
submitted  at  the  request  of  tbe  defendant: 
"(3)  Was  tbe  engine,  at  the  time  of  tbe  fire. 
In  good  condition,  so  far  as  all  tbe  appliances 
for  preventing  tbe  escape  of  fire  are  con- 
cerned?" "No."  "(4)  If  not,  in  what  re- 
spect were  any  of  tbe  appliances  out  of  or- 
der?" "The  Jury  are  not  familiar  with  tbe 
technical  description  of  tbe  appliances,  but 
find  from  the  evidence  that  said  appliances 
were  so  defective  as  to  be  capable  of  and 
did  emit  fire  and  sparks  that  were  carried 
by  the  wind  over  three  hundred  feet,  and 
believe  that  the  defect  was  In  the  netting." 
"(5)  Was  tbe  engineer  who  managed  the  en- 
gine at  the  time  of  the  fire  a  competent,  slcill- 
fol,  and  careful  engineerr'  "No."  "(6)  If 
not,  in  what  respect  was  he  Incompetent, 
unskillful,  or  lacking  In  care?"  "By  open- 
ing the  throttle  too  wide,  and  starting  bis 
engine  at  an  unusual  rate  of  speed;  thereby 
forcing  a  large  amount  of  fire  from  the 
smokestacli."  "(7)  Was  tbe  fire  set  out  by 
any  mismanagement  on  the  part  of  tbe  en- 
gineer?" "Yes."  "(8)  If  so,  how  did  he  mis- 
manage his  engine  so  as  to  set  out  the  fire?" 
"By  using  more  steam  than  necessary  In 
starting."  Tbese  findings  clearly  show  that 
tbe  Jury  were  not  misled  because  of  the  giv- 
ing of  the  one  instruction,  nor  could  tbe  other 
have  been  of  any  benefit  to  them.  The  de- 
fendant was  In  no  manner  prejudiced  by  the 
action  of  the  court.  But  did  the  court  err? 
The  defendant  was  bound  to  show  that 
there  was  no  negligence  on  its  part  Coun- 
sel for  plaintiff  in  error  cite  Railroad  Co.  v. 
Riggs,  31  Kan.,  on  page  633,  3  Pac.  313,  in 
the  opinion  of  which  Mr.  Justice  Valentine 
uses  the  following  language:  "Under  the 
findings  of  tbe  Jury  and  the  evidence,  we 
must  therefore  consider  that  the  engine  was 
complete  and  perfect  in  every  respect,  so 
far  as  the  appliances  for  preventing  the  es- 
cape of  fire  were  concerned,  and  that  the 
engineer  was  a  competent  skillful,  and  care- 
ful engineer,  and  that  there  was  nothing  In 
the  case  tending  to  show  that  be  was  negli- 
gent in  the  management  of  his  engine;  and 
we  cannot  imagine  where  there  could  be  any 
other  room  for  negligence  on  the  part  of  the 
railroad  company  tn  permitting  the  fire  to 
escape  which  is  supposed  to  'have  caused  the 
injury."  It  is  assumed  that,  although  the 
supreme  court  could  not  Imagine  any  other 
room  for  negligence,  tbe  Jury  might  It 
seems,  however,  that  the  supreme  court  have 
since  been  able  to  find  other  room  for  neg- 
ligence, for  in  the  case  of  Railroad  Co.  v.' 
Karracker,  46  Kan.  511,  26  Pac.  1027,  the 
opinion  of  which  is  written  by  Mr.  Justice 
Valentine,  they  hold:  "In  an  action  against 
a  railroad  company  for  loss  or  damage  suf- 
fered by  the  plaintiff  by  Are.  caused  by  the 
defendant  in  the  operation  of  its  railroad, 
proof  that  tbe  fire  was  so  caused  is,  under 
the  provisions  of  chapter  155  of  the  Laws  of 
1885,  prima  facie  evidence  that  it  was  so 


caused  through  the  negligence  of  the  rail- 
road company;  and  it  then  devolves  upon 
the  railroad  company  to  show,  not  only  that 
its  appliances  to  prevent  the  es<-ape  of  fire 
were  sufflcient,  and  in  good  order,  and  that 
its  engineer  was  a  competent  and  skillful  en- 
gineer, but  also  that  there  was  no  misman- 
agement or  negligence  on  the  part  of  any  of 
its  servants  or  agents,  causing  tbe  Are."  ■ 
Our  supreme  court  has  held:  "Where  an 
erroneous  Instruction  is  given,  bat  it  clearly 
appears  that  the  Jury  were  not  misled,  and 
that  the  party  excepting  to  the  instruction 
was  In  no  manner  prejudiced,  the  error  is  an 
Immaterial  one,  and  tbe  supreme  court  will 
not  reverse  the  Judgment  of  the  district  court 
therefor."  Woodman  v.  Davis,  32  Kan.  344, 
4  Pac.  262.  The  same  rule  would  apply 
wbere  a  proper  Instruction  had  been  asked 
and  refused. 

The  next  error  complained  of  is  the  giving 
of  the  seventh  instruction  of  the  court,  which 
said  Instruction  reads  as  follows:  "(7)  Rail- 
road companies  are  not  insurers  against  fires. 
They  are  liable  only  when  guilty  of  negli- 
gence. If  they  are  guilty  of  no  negligence, 
no  action  could  be  maintained  against  them; 
and  if  any  fire  from  their  engines  burned 
property  it  would  be  an  accidental  fire,  it  oc- 
curring without  negligence  or  carelessness  on 
the  part  of  the  company  or  Its  employes,  for 
which  the  company  would  not  be  liable." 
We  have  carefully  examined  this  Instruciion, 
and,  while  tbe  latter  part  of  it  is  somewhat 
inartlstlcally  framed,  it  certainly  expresses 
the  law,  and  all  of  It,  favorable  to  tbe  rail- 
road company.  It  Informs  the  Jury  that 
"railroad  companies  are  not  Insurers  against 
fires";  that  they  are  liable  only  when  gruilty 
of  negligence;  that  "if  they  are  guilty  of  no 
negligence,  no  action  could  be  maintained 
against  them";  that  "if  any  fire  from  their 
engine  burned  property  it  would  be  an  ac- 
cidental fire,  it  occurring  without  negligence 
on  the  part  of  the  company  or  its  employes, 
for  which  the  company  would  not  be  liable." 
If  the  phrase,  "it  occuning  without  negli- 
gence or  carelessness  on  tbe  part  of  the  com- 
pany or  its  employes,"  had  tteen  placed  at 
the  end  of  tbe  mstruction  instead  of  after 
the  word  "fire,"  so  that  the  last  sentmce 
would  have  read,  "If  any  fire  from  their 
engine  burned  property,  it  would  be  an  acci- 
dental fire,  for  which  the  company  would  not 
be  liable,  it  occurring  without  negligence  or 
carelessness  on  the  part  of  tbe  company  or 
its  employes,"  the  grammatical  construction 
would  be  much  better,  bnt  the  Jnry  could  not 
have  been  misled  by  It  It  cannot  reasona- 
bly be  said  to  have  any  other  meaning. 

The  fifth  and  last  error  complained  of  is 
in  the  overruling  of  defendant's  motion  for  a 
new  trial  because  the  above-mentioned  spe- 
cial findings  of  the  Jury  were  acainst  the 
evidence.  If  there  was  conflicting  evidence 
upon  the  question  of  negligence,  and  if  th« 
Jury  found  in  favor  of  the  plaintiff  upon  any 
of  the  questlonii  submitted,  this  court  cannot 
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say  that  tbe  district  court  erred  in  refusing 
a  new  trial  because  tbe  findings  of  the  Jury 
were  against  the  evidence.  There  was  evi- 
dence introduced  tending  to  show  tliat  tbe  ai>- 
pliances  for  preventing  the  escape  of  fire 
were  not  in  good  order,  upon  the  theory 
ttiat,  If  they  were  In  good  order,  the  Are 
could  not  have  escaped  as  It  was  shown  to 
have  escaped  at  the  time.  There  was  also 
evidence  introduced  tending  to  show  that  the 
engineer  was  negligent  In  using  more  steam 
than  was  necessary  in  starting,  and  that  he 
started  bis  engine  at  an  unusual  rate  of  speed, 
and  forced  a  great  amount  of  fire  from  the 
smokestack.  There  was  also  evidence  Intro- 
duced  tending  to  show  that  there  was  no 
negligence  on  tbe  part  of  the  defendant 
This  court  will  decide  as  to  whether  evi- 
dence la  property  Introduced,  but  we  do  not 
weigh  it  That  is  the  duty  of  the  jury;  and 
th^r  finding,  if  approved  by  the  trial  court, 
will  not  be  disturbed  by  this  court.  "The 
credibility  of  witnesses  and  tbe  weight  of 
their  testimony,  if  competent,  must  rest  with 
the  trial  court"  State  v.  Plum,  49  Kan.  679, 
31  Pac.  808. 

No  material  error  having  been  committed 
in  the  trial  of  this  case,  the  judgment  of  the 
district  court  is  affirmed.  All  the  judges  con- 
curring. 

(1  Kan.  App.  788) 
ATCHISON,  T.  &  S.  F.  E.  CO.  v.  HUITT 
et  al. 
fConrt  of  Appeals  of  Kansas,  Soathern  Depart- 
ment W.  D.     Oct.  1.  1895.) 
Pabtibs— Splitting  Actions— Opinion  Evidbnob 
— Fires— Neolioesce — Damages— Attobnet's 
Fees— Costs. 

1.  Where  parties  are  united  in  interest,  they 
must  be  joined  as  plaintiffs  or  defendants,  but 
jicrsons  having  an  interest  in  the  subject  of 
the  action  and  in  obtainini;  the  relief  demanded 
may  be  joined  as  plaintiffs.  Paragraphs  4112, 
4114,  Gen.  St  1880. 

2.  A  single  cause  of  action  cannot  be  divid- 
ed up  80  as  to  subject  the  defendant  to  the  an- 
noyance and  expense  of  several  suits.  It  must 
he  litigated  in  a  single  suit. 

3.  Where  a  witness  testifies  that  he  knows 
the  value  of  the  barn;  that  he  and  another  had 
built  it  less  than  two  years  prior  to  its  burn- 
ing; that  he  had  built  several  buildings;  that 
he  could  look  over  a  barn,  and  tell  something 
near  its  value;  and  where  his  testimony  shows 
that  he  has  an  intimate  knowledge  of  all  the 
different  parts  of  the  barn  in  controversy, — his 
evidence  was  properly  admitted  to  the  jury,  for 
them  to  weigh  under  proper  instructions. 

4.  When  the  petition  asks  for  an  attorney's 
fee,  as  provided  for  in  paragraph  1322,  Gen. 
St.  1889,  and  for  a  judgment  in  favor  of  the 
<)^vner8  of  the  property  burned,  and  that  other 
imrtics  be  subrogated  to  the  rights  of  said  own- 
ors  to  the  amount  of  its  claim,  it  is  proper  to  ad- 
mit evidence  as  to  what  is  a  reasonable  attor- 
ney's fee.  and  to  include  the  amount  found  by 
the  jury  to  be  a  reasonable  attorney's  fee  in  the 
judgment  rendered  in  favor  of  said  owners. 

5.  The  true  measure  of  damages  for  negli- 
gently burning  a  barn  is  the  value  of  the  bam 
at  the  time  of  tLe  burning  thereof. 

6.  If  the  jury  believed  that  the  weather 
was  dry,  and  a  strong  wind  blowing,  and  that 
the  engineer  used  an  unusual  and  unnecessary 
amount  of  steam  in  starting  out  of  the  city,  by 


reason  of  which  the  fire  was  forced  out  of  the 
smokestack,  and  without  which  the  fire  would 
not  have  occurred,  they  were  justified  in  finding 
that  the  engineer  was  not  careful,  and  that  he 
mismanaged  his  engine. 

7.  The  taxation  of  costs  upon  granting  a 
continuance  rests  in  the  sound  discretion  of  the 
trial  court,  but  where  there  is  a  manifest  abuse 
of  such  discretion,  this  court  will  make  such  a 
ruling  as  it  thinks  the  trial  conrt  should  have 
made. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Barton  county; 
J.  H.  Bailey,  Judge. 

Action  by  J.  F.  Hultt  and  Amos  Johnson 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company  to  recover  damages  result- 
ing from  Ore  set  by  defendant.  The  St.  Paul 
Fire  &  Marine  Insurance  Company  and  the 
American  Fire  Insurance  Company  were  aft- 
erwards made  partly  plaintifF.  Plaintiffs 
had  judgment,  and  defendant  brings  error. 
Affirmed. 

This  action  was  <H:iginalIy  brought  by  Hu- 
itt  and  Johnson  in  the  district  court  of  Bar- 
ton county,  Kan.,  to  recover  the  value  of  a 
bam  situated  on  certain  lots  in  Mllnwood, 
Barton  county,  Kan.,  claimed  to  have  been 
set  on  fire  by  the  said  railroad  company  in 
the  operation  of  its  road.  Under  the  petition 
and  answer  filed  in  this  case  it  came  on  for 
trial  on  the  11th  day  of  December,  1890. 
After  the  Introduction  of  the  plaintiffs'  evi- 
dence and  the  overruling  of  a  demurrer  to 
the  same,  the  judge  suggested  that  cartaln 
Insurance  companies  seemed  to  be  necessary 
parties  to  a  full  determination  of  tbe  differ- 
ent issues  to  be  tried  in  this  case.  The  plain- 
tiffs, at  their  request,  were  allowed  to  file  a 
new  petition,  and  make  other  parties  defend- 
ant or  plaintiOs,  as  the  present  plaintiffs 
might  elect;  to  file  such  amended  petition 
within  20  days  from  that  date.  Said  cause 
was  continued.  It  was  further  ordered  that 
the  costs  of  the  continuance  abide  the  final 
result  of  the  action,  to  which  order  and  to  all 
of  said  proceedings  tbe  defendant  excepts. 
On  January  23,  1891,  an  amended  petition 
was  filed,  including  the  said  Insurance  com- 
panies as  plaintiffs  In  the  case.  The  new  pe- 
tition is  substantially  the  same  as  tbe  orig- 
inal, except  that  the  insurance  companies  set 
forth  that  they  have  each  paid  to  the  original 
plaintiffs  the  sum  of  $.'5<X)  because  of  policies 
of  insurance  upon  the  bam  which  was  de- 
stroyed. They  claim  that  when  they  paid 
such  sums  they  entered  into  a  contract  with 
said  Huitt  and  Johnson,  whereby  they  be- 
came subrogated  to  the  rights  of  said  Hultt 
and  Johnson  to  the  extent  of  the  payments, 
respectively,  made  to  them;  and  ask  that  of 
the  judgment  rendered  in  favor  of  said  Hultt 
and  Johnson  against  the  said  railroad  com- 
pany for  the  burning  of  said  bam  they  each 
be  subrogated  to  the  rights  of  said  Huitt  and 
Johnson  in  the  sum  of  $500  and  interest 
thereon  from  the  19th  day  of  October,  1889. 
To  this  amended  petition  said  railroad  com- 
pany demurred  generally,  and  because  of  mis- 
joinder of  actions  and  of  parties  plaintiff. 
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whlcb  demnrrer  was,  November  16,  1S81, 
overruled.  Thereupon  defendant  filed  Its 
ans'wer,  consisting  of  a  general  denial.  They 
claim  that  Hultt  and  Johnson  bad  wholly 
parted  with  their  right  of  action,  if  any  they 
bad,  to  their  coplalntlffs;  a  plea  of  misjoin- 
der; and  a  plea  of  the  statute  of  limitations 
against  the  insurance  companies  as  to  the  at- 
torney's fee.  Trial  on  March  25, 1891.  Judg- 
ment for  plaintiffs.  The  defendant  brings  the 
case  here  for  review. 

A.  A.  Hurd  and  Wm.  Osmond,  for  plalntUT 
In  error.  E.  L.  Hotchkiss  and  O.  W.  Nlm- 
ocks,  for  defendants  In  error. 

DBNNISON,  J.  (after  stating  the  facts). 
The  first  error  complained  of  by  the  plalntlfC 
In  error  was  the  overruling  of  the  demurrer 
to  the  amended  petition  for  the  reasons:  (1) 
That  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (2)  that 
several  causes  of  action  are  Improperly  Join- 
ed; (3)  that  there  is  a  misjoinder  of  parties 
plaintiff.  The  petition  in  this  case  clearly 
sets  forth  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  plaintiff  In  error,  in  its 
brief,  has  nothing  to  say  upon  the  first  ground 
of  the  demurrer,— tlutt  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  Therefore  no  notice  will  be  taken  of 
it  As  to  the  third  ground  of  said  demurrer, 
—that  there  Is  a  misjoinder  of  parties  plain- 
tiff,—this  is  not  a  ground  for  demurrer  accord- 
ing to  the  Kansas  statutes.  The  only  ques- 
tion, then,  that  we  need  to  consider  in  said 
demurrer  is  the  second  ground  thereof,— that 
several  causes  of  action  are  improperly  joined 
In  said  petition.  The  petition  in  this  case 
clearly  alleges  but  one  cause  of  action.  It 
alleges  that  the  railroad  company  negligent- 
ly set  out  a  fire.  It  alleges  that  the  fire  did 
but  one  thing;  that  was,  to  burn  the  barn 
of  said  Hultt  and  Johnson.  Is  it  in  the  power 
of  Hultt  and  Johnson  to  divide  that  transac- 
tion Into  three  different  parts,  and  subject 
the  railroad  company  to  the  annoyance  and 
expense  of  defending  three  different  suits? 
Certainly  not.  There  being  but  one  cause  of 
action,  the  railroad  company  is  entitled  to 
have  it  litigated  in  one  suit.  The  Insurance 
companies  do  not,  in  the  petition  In  this  case, 
demand  judgment  against  the  railroad  com- 
pany, but  simply  demand  that  of  the  judg- 
ment obtained  against  the  railroad  company 
by  Hultt  and  Johnson  they  each  be  subro- 
gated to  the  rights  of  Huitt  and  Johnson  to 
the  amount  of  $500  and  interest.  Paragraph 
4103,  Gen.  St  1889,  says:  "Every  action  must 
be  prosecuted  in  the  name  of  the  real  party 
in  Interest"  Paragraph  4112:  "All  persons 
having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs."  Paragraph  4114:  "Of 
the  parties  to  the  action  those  who  are  united 
in  Interest  must  be  joined  as  plaintiffs  or  de- 
fendants; but  If  the  consent  of  one  who 
should  have  been  joined  as  plaintiff  cannot  be 


obtained,  he  may  be  made  defendant,  the  rea- 
son being  stated  in  the  petition."  Paragiaph 
4492;  "Judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defendants;  it 
may  determine  the  ultimate  rights  of  the  par- 
ties on  either  side  as  between  themselves."  By 
a  study  of  these  four  paragraphs  it  will  be 
seen  that  where  the  parties  are  united  in 
Interest  they  must  be  joined,  but  that  persons 
having  an  interest  In  the  subject  of  the  ac- 
tion and  in  obtaining  the  relief  demanded 
may  be  joined  as  plaintiffs.  Who  are  into'- 
ested  in  the  subject-matter  of  this  action? 
The  bisurance  companies  to  the  extent  of  the 
amounts  paid  by  them,  respectively,  and  the 
interest  thereon,  and  Huitt  and  Johnson  for 
the  remainder;  and  clearly  all  of  them  are 
interested  In  obtaining  the  relief  demanded. 
The  relief  demanded  was  tbe  judgment 
agahtst  the  railroad  company  for  the  burning 
of  the  bam.  The  Insurance  companies  were 
interested  in  obtaining  the  relief  demanded, 
because  without  that  they  could  not  recover 
the  amount  they  had  paid  as  insurance  upon 
the  bam.  Huitt  and  Johnson  were  Interested 
in  obtaining  the  relief  demanded,  because 
without  that  relief  they  would  never  obtain 
the  balance  of  the  judgment  after  the  money 
had  been  refunded  to  the  insurance  companies 
which  they  had  expended.  We  apprehend 
that  under  our  statutes  the  insurance  com- 
panies might  have  been' made  defendants,  or 
that  they  might  have  been  made  plaintiffs, 
and  Hultt  and  Johnson  might  have  been 
made  defendants;  but.  If  they  all  desired  to 
be  joined  as  plaintiffs,  our  statutes  say  they 
may,  because  they  all  have  an  Interest  in  the 
subject  of  the  action  and  in  obtaining  the  re- 
lief demanded.  If  the  insurance  companies 
had  been  plaintiffs,  and  Huitt  and  Johnson 
had  been  made  defendants,  the  railroad  com- 
pany might  have  settled  with  the  insurance 
companies  for  the  amount  of  their  claim,  re- 
gardless of  the  rights  of  Huitt  and  .Tohnson. 
If  Huitt  and  Johnson  had  been  made  plain- 
tiffs, and  the  insurance  companies  defendants, 
the  raUroad  company  might  have  connived 
with  Huitt  and  Johnson  to  have  prevented  a 
recovery.  There  was  no  misjoinder  of  causes 
of  action,  and  the  demurrer  was  properly 
overruled. 

Tbe  second  assignment  of  error  is  that  the 
court  erred  in  the  admission  of  testimony  as 
to  value.  The  plaintiff  in  error  complains  be- 
cause J.  F.  Hultt  was  permitted  to  testify  as 
to  the  value  of  the  barn  without  having 
shown  that  he  was  qualified.  He  testified 
that  he  knew  the  value  of  the  bam;  that  he 
and  Amos  Johnson  built  the  bam  less  than 
two  years  prior  to  its  burning;  that  he  had 
built  several  buildings,  and  that  he  could  look 
over  a  bam  and  tell  something  near  its  value. 
His  testimony  also  showed  that  he  had  an  in- 
timate knowledge  of  all  the  different  parts  of 
this  bam.  His  evidence  was  properly  admit- 
ted to  the  jury,  for  them  to  weigh  under  prop- 
er instructions. 
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The  plaintiff  in  error  also  complains  because 
of  the  refusal  of  the  court  to  strike  out  the 
evidence  of  Amos  Johnson  as  to  value.  Mr. 
Johnson  testified  that  he  was  one  of  the  own- 
ers of  the  barn,  and  that  he  knew  its  value, 
and  the  evidence  In  the  case  showed  that  he 
and  Mr.  Hultt  built  the  bam  less  than  two 
years  prior  to  the  time  it  bumed.  Upon  cross- 
examination  he  stated  that  he  had  been  of- 
fered $2,000  for  the  bam.  but  that  It  was  con- 
sidered worth  $2,500,  and  that  his  only  basis 
fcH*  fixing  the  value  at  $2,000  w&a  because  he 
had  been  offered  tnat  for  It.  The  ruling  up- 
on this  question  may  be  open  to  some  criti- 
cism, but  the  defendants  were  not  prejudiced 
thereby.  The  evidence  of  Johnson  was  cumu- 
lative, and  could  not  have  been  given  much 
■weight  by  the  jury.  There  was  other  testi- 
mony introdnced  showing  the  amounts  and 
kinds  of  lumber  of  which  the  bam  was  con- 
structed, the  value  of  the  hardware,  the  value 
of  the  foundation,  the  cost  of  painting,  the 
value  of  the  labor  in  constructing  the  barn, 
and  the  cost  of  much  of  the  material.  A 
plan  of  the  bam  was  also  shown  to  the  jury, 
and  explained  to  them.  The  jury  found  the 
value  of  the  barn  and  interest  thereon  to  be 
$1,435.42.  This  would  fix  the  value  of  the 
bam  at  about  $1,300.  It  is  probable  that  in 
arriving  at  this  amount  they  took  the  differ- 
ent items,  and  did  some  figuring  themselves. 
We  cannot  say  that  there  was  any  error  prej- 
udicial to  the  rights  of  the  defendant  The 
counsel  for  plaintiff  in  error  la  evidently  not 
relying  upon  this  assignment  of  error,  because 
out  of  the  numerous  adjudications  involved 
therein  not  one  authority  is  cited  In  its  brief. 

The  tlilrd  assignment  of  error  is  in  the 
admission  of  testimony  as  to  what  was  a 
reasonable  attorney's  fee;  and  to  the  ques- 
tion, "Tou  may  state  what  a  reasonable  at- 
torney's fee  tor  prosecuting  this  case  would 
be,"  the  defendant  objected,  and  objected  to 
the  Introduction  of  any  evidence  in  regard 
to  attorney's  fee,  for  the  reason  tliat  the  In- 
terests of  Hultt  and  Johnson  and  the  insur- 
ance companies  are  so  intermingled,  and  that 
the  Insurance  companies  are  barred  by  the 
statute  of  limitations,  m<M«  than  one  year 
having  elapsed  before  the  insurance  compa- 
nies brought  their  suit  No  error  was  com- 
mitted In  overruling  this  objection.  Para- 
graph 1322,  Gen.  St  1889,  reads  as  follows: 
"In  all  actions  commenced  under  this  act.  If 
the  plaintiff  shall  recover  there  shall  be  al- 
lowed him  by  the  court  a  reasonable  attor- 
ney's fee,  which  shall  become  part  of  the 
judgment."  In  this  action  the  only  persons 
who  ask  for  a  judgment  against  the  railroad 
company  are  Hultt  and  Jolmson.  The  judg- 
ment rendered  must  have  been  In  their  fa- 
vor. The  Insurance  companies  simply  ask 
that  they  have  'a  lien  upon,  and  be  subro- 
gated to  the  rights  of  Hultt  and  Johnson  in, 
said  judgment,  to  the  amount  of  money  paid 
by  them  upon  the  insurance  policies,  and 
the  Interest  thereon,  lie  testimony  was 
properly  admitted,  and  the  judgment  for  the 


value  of  the  bam  and  the  attorney's  fee  was 
properly  rendered  in  favor  of  Hultt  and 
Johnson,  and  the  insurance  companies  were 
property  subrogated  to  the  rights  of  Hultt 
and  Johnson  to  the  amount  of  their  claim. 
The  fire  occurred  July  10,  1889,  and  the  orig- 
inal petition  of  Huitt  and  Johnson  was  filed 
on  the  23d  day  of  April,  1800;  so  that  this 
action  was  commenced  within  one  year  from 
the  time  the  cause  of  action  accrued.  There- 
fore, In  deciding  this  case,  it  Is  not  neces- 
sary to  decide  whether  the  attorney's  fee- 
is  for  an  action  upon  a  liability  created  by 
statute  or  for  a  penalty  or  forfeiture. 

The  fourth  assignment  of  error  is  upon  the 
giving  of  the  following  Instructions  by  the- 
court:  "(5)  Yon  are  further  Instructed  that 
If  you  find  from  all  the  evidence  that  the 
defendant's  engine  did  set  the  fire  which 
burned  the  plaintiff's  bam,  then  the  burden 
of  proof  Is  upon  the  defendant  to  prove  that 
the  engine  that  set  such  fire  or  caused  the 
same  to'  be  set  was  in  good  condition  and 
repair,  using  all  of  the  necessary  and  im- 
proved appliances  for  the  purposes  of  pre- 
venting the  escape  of  fire,  and  was  skill- 
fully and  carefully  handled,  managed,  and 
operated  by  competent,  skillful,  and  careful 
hands  or  employes,  and  that  there  was  no 
negligence  on  the  part  of  the  defendantr 
then  the  presumption  of  negligence  raised 
by  the  fact  that  the  engine  set  the  fire  will 
be  rebutted,  and  you  should  find  for  the  de- 
fendant" There  was  no  material  error  com- 
mitted in  tlie  foregoing  instruction.  See 
RaUroad  Co.  v.  Huitt,  41  Pac.  1049. 

The  fifth  assignment  of  error  Is  upon  the 
refusal  of  the  court  to  give  the  following 
Instruction:  "If  you  find  for  the  plaintiffs, 
the  amount  of  their  recovery  will  be  limited 
to  such  an  amount  as  would  be  required  to 
build  the  bam  In  July,  1889,  and  place  it  in 
substantially  the  same  cmiditlcMi  It  was  In 
before  the  fire,  together  with  Interest  at  6 
per  cent  on  such  sum  from  July  19,  1889, 
up  to  the  present  time,  and  a  reasonable  at- 
torney's fee."  The  eighth  instruction  given 
by  the  court  Is  as  follows:  "If  the  plain- 
tiffs, under  the  evidence  in  this  case,  are 
entitled  to  recover  a  judgment  against  the 
defendant,  then  I  Instruct  you  that  their 
measure  of  damages  under  the  pleadings  is 
the  value  of  the  bam  bumed,  at  the  time  of 
the  burning  thereof;  and  if  you  find  for  the 
plaintiffs  your  verdict  should  be  for  such 
value,  and  such  value  only,  as  Is  proven  by 
a  preponderance  of  the  evidence  in  this  case, 
not  to  exceed  two  thousand  dollars."  The 
true  measure  of  damages  Is  the  value  of 
the  bam  at  the  time  of  the  burning  thereof. 
The  facts  stated  In  the  Instruction  asked  for 
by  the  defendant  might  have  been  consid- 
ered by  the  jury,  but  the  instnictlcm  given 
by  the  court  states  the  correct  measure  of 
damages. 

The  sixth  assignment  of  error  is  in  over- 
ruling the  motion  of  plaintiff  in  error  for  a 
new  trial,  because  the  amount  of  the  gen- 
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eral  verdict  l»  not  supported  by  the  evi- 
dence; and  because  20,  21,  22,  and  23  of  the 
special  findings  are  not  supported  by  the 
evidence.  Connsel  for  plaintiff  In  error  con- 
tend that,  as  Hultt  and  Johnson  each  placed 
the  value  of  the  barn  at  $2,000,  and  Hultt 
said  it  cost  $1,625,  and  Spencer  testified  that 
it  could  be  rebuilt  for  $960,  the  Jury  should 
have  given  the  amount  testified  to  by  oae 
side  or  the  other.  As  stated  under  the  sec- 
ond assignment  of  error  (which  see),  there 
was  considerable  conflicting  testimony  as  to 
the  value  of  the  bam.  There  was  abundant 
evidence  to  sustain  the  general  verdict  of 
the  Jury.  The  special  findings  are  as  fol- 
lows: "(20)  Was  the  engineer  who  managed 
the  engine  at  the  time  of  the  fire  a  compe- 
tent, skillful,  and  careful  engineer?"  "Com- 
petent and  skillful,  but  not  carefnL"  "(21) 
If  not,  in  what  respect  was  he  Incompetent, 
nnskillful,  or  lacking  in  care?"  "By  start- 
ing his  engine  at  too  great  speed."  "(22) 
Was  this  fire  set  out  by  any  mlsiaaanage- 
ment  on  the  part  of  the  engineer?"  "Tea" 
"(23)  If  so,  how  did  be  mismanage  his  en- 
gine so  as  to  set  out  this  fire?"  "By  starting 
his  engine  too  rapidly."  There  was  testi- 
mony introduced  tending  to  prove  that  the 
train  which  set  the  fire  was  late;  that  the 
weather  was  very  dry;  that  a  strong  wind 
was  blowing;  that  the  train  started  out 
much  faster  than  usual;  that  within  600  feet 
of  starting  a  speed  of  15  or  20  miles  an  hour 
bad  been  attained;  that  a  shower  of  sparks 
the  size  of  "birds'  eggs"  and  "end  of  little 
finger"  was  thrown  25  or  30  feet  high,  and 
carried  300  or  400  feet,  and  remained  alive 
one  to  two  minutes;  and  much  more  along 
the  same  line.  The  speed  of  the  train  would 
not  alcme  be  sufficient  to  establish  negli- 
gence, but  in  this  case,  if  the  jury  believed 
that  the  weather  was  dry,  and  a  strong 
wind  blowing,  and  that  the  engineer  used 
an  unusual  and  unnecessary  amount  of 
steam  in  starting  out  of  the  city,  by  which 
the  fire  was  forced  out  of  the  smokestack; 
and  if  they  further  believed  tbat  by  using 
a  little  more  care  until  the  train  was  under 
motion  tbe  fire  would  not  have  been  forced 
out  of  the  smokestack,— they  were  Justified 
In  finding  that  the  engineer  was  not  care- 
ful, and  mismanaged  his  engine. 

The  seventh  assignment  of  error  is  In  not 
awarding  the  costs  of  tbe  term  against  the 
defendants  in  error  Hultt  and  Johnson  at 
the  time  of  the  first  continuance.  Para- 
graph 46S9,  Gen.  St  1889,  reads  as  follows: 
"Unless  otherwise  provided  by  statute^  the 
costs  of  motions,  continuances,  amendments 
and  the  like,  shall  be  taxed  and  paid  as  the 
court  In  Its  discretion  may  direct"  This 
section  places  tbe  taxation  of  the  costs  of  a 
continuance  In  the  sound  discretion  of  tbe 
court  but  where  there  is  a  manifest  abuse 
of  such  discretion  this  court  will  make  such 
a  ruling  as  It  thinks  tbe  trial  court  should 
have  made.  The  continuance  of  this  case 
was  bad  at  tbe  request  of  tbe  plaintiffs,  for 


their  benefit  and  to  supply  a  defect  In  tbe 
pleadings,  for  which  alone  they  were  re- 
sponsible. It  seems  to  ns  that  tbe  court 
should  have  required  the  plaintiffs  to  pay 
the  costs  of  the  continuance: 

The  last  assignment  of  error  Is  in  render- 
ing Judgment  for  attorney's  fees.  The  Jury 
made  the  following  special  finding:  "(29) 
How  much  attorney's  fee  do  you  allow  in 
this  ease?"  "$200.00."  "(30)  Is  this  for  the 
trial  of  the  case  for  all  of  the  plaintiffs, 
Amos  Johnson,  J.  F.  Hultt  and  the  insur- 
ance companies?"  "Yes."  This  qnestlon  has 
been  fully  discussed  under  the  third  assign- 
ment of  error  (which  see).  Hultt  and  John- 
son obtained  the  Judgment  for  the  value  of 
the  bam.  See  paragraph  1322,  Gen.  St  1880. 
The  amount  found  by  the  Jury  to  be  a  rea- 
sonable attorney's  fee  was  property  made 
part  of  the  Judgment 

This  case  is  remanded  to  the  court  bdow. 
with  instructions  to  tax  costs  of  the  continu- 
ance against  the  plaintiffs  Hultt  and  John- 
son. In  all  other  respects  the  Judgment  of 
the  court  below  will  I>e  affirmed.  The  costs 
In  this  court  will  be  equally  divided  between 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  and  Hultt  &  Johnson.  All  tit* 
Judges  concurring. 


<1  Kan.  A.  1S3) 
HENTIO  V.  REDDEN  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D,    Sept  18,  1S95.) 

Appsal  —  Tbansfer    to    Appbllatb    Couxt  — 

EjEOTMEKT  —  IMFROVEMBNTS  —  TaXBS  — 
RiOHTS  OF  USFENDANT. 

1.  A  party  has  no  such  vested  ri^ht  to  a 
hearing  by  the  supreme  conrt  of  a  case  pending 
therein  as  will  prevent  the  legislature  from  pro- 
viding for  a  transfer  of  sncm  case  to  another 
competent  appellate  tribnnaL 

2.  The  occupying  claimant's  law  is  based 
upon  the  broadest  equity,  and  must  be  construed 
so  as  to  effect  an  adjnatment  of  tbe  rights  of 
the  respective  parties  in  the  most  eqaitable 
manner.  The  Dnsuccessful  occupying  claimant 
should  be  compensated  for  the  full  added  value 
which  his  lasting  and  valuable  improvements 
give  to  the  land  at  the  time  such  value  is  as- 
sessoil,  and  he  should  be  charged  only  with  toe  val- 
ne  of  the  rents  and  profits  of  the  land  exclnsire 
of  the  improvements. 

3.  When  tbe  defendant  in  an  action  of  eject- 
ment bases  his  claim  of  title  on  a  tax  deed  which 
is  adjudged  invalid,  and  he  is  entitled  to  be  re- 
paid the  taxes  paid  by  him,  as  well  as  to  have 
the  benefit  of  the  occupying  claimant's  act  for 
his  Improvements,  only  such  portion  of  the 
taxes  paid  should  be  repaid  to  him  as  were  lev- 
ied upon  the  assessed  valuation  of  the  land  with- 
out the  improvements  for  which  compensation 
Is  made. 

(Syllabus  by  the  Court) 

Error  to  district  court  Shawnee  coonty; 
John  Guthrie,  Judge. 

Action  in  ejectment  by  Emma  Redden  and 
others,  heirs  of  J.  W.  Redden,  deceased, 
against  A.  J.  Rentig.  P'rom  the  Judgment 
rendered,  defendant  brings  error.     Reversed. 

F.  G.  Hentig,  for  plaintiff  in  error.  A.  I> 
Redden,  for  defendants  in  error. 
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QARVER.  J.  This  case  comes  with  famil- 
iar face  Into  the  appellate  courts,  haTing  been 
before  the  supreme  court  at  three  different 
times  prior  to  this,  leaying  its  impress  upon 
the  records  in  35  Kan.  473,  11  Pac.  398;  38 
Kan.  500,  16  Pac.  820;  and  45  Kan.  20,  25 
Pac.  219. 

The  defendants  In  error  urge  upon  the  court 
a  motion  to  dismiss,  on  the  ground  tttat  de- 
fects in  the  record  forbid  a  consideration  of 
the  assignments  of  error.  We  think  the  rec- 
ord is  sufficient  to  fairly  present  the  rulings 
of  the  district  court  of  which  complaint  is 
made,  the  instructions  to  the  jury,  the  find- 
ings of  fact,  and  the  Judgment,  ail  being  con- 
sistent with  one  another,  and  clearly  showing 
that  the  matters  alleged  as  error  entered  into 
each  of  them.  While  the  record  should  tie 
full  and  complete  concerning  the  questions  to 
be  reviewed,  we  will  not  encourage  any  un- 
necessary prolixity  or  burdensome  addition 
of  irrelevant  details  of  the  trial. 

Objection  is  also  made  to  the  Jurisdiction  of 
this  court  for  the  reason,  as  stated  by  coun- 
sel, that,  as  the  case  was  filed  and  pending  in 
the  supreme  court  when  the  act  creating  the 
court  of  appeals  tooli  effect,  the  parties  had  a 
vested  right  to  a  final  hearing  in  the  former 
court,  which  the  legislature  could  not  dis- 
turb. We  do  not  think  the  objection  is  valid. 
A  party  lias  no  such  right  to  a  hearing  in  a 
particular  tribunal  as  will  prevent  the  legis- 
lature from  providing  for  a  transfer  of  his 
case  to  another  competent  court.  This  ques- 
tion was  very  fully  considered  in  Branson  v. 
Studabaker,  133  Ind.  147,  33  N.  B.  98;  Elliot, 
J.,  saying:  "There  Is  no  vested  right  in  a 
remedy  or  in  a  tribunal.  Remedies  and  tri- 
bunals may  be  changed  by  substitution  with- 
out impairing  vested  rights.  It  may  be  grant- 
ed that  a  remedy  cannot  be  entirely  swept 
away  or  rendered  utterly  Ineftective  by  the 
destruction  of  a  tribunal;  but  granting  this 
will  not  authorize  the  conclusion  that  the 
substitution  of  the  appellate  court  for  the 
supreme  court,  in  a  class  of  cases  falling 
within  a  limited  Jurisdiction,  impairs  a  vest- 
ed right,  for  parties  have  still  a  remedy  and 
still  a  competent  tribunal  to  administer  that 
remedy."  That  decision  was  cited  with  ap- 
proval, and  the  proposition  now  presented  de- 
cided against  the  contention  of  defendants  in 
error,  by  the  supreme  court  of  this  state,  in 
the  case  of  Rowe  v.  County  Com'rs  (recently 
certified  by  that  court  to  the  Southern  depart- 
ment of  the  court  of  appeals).i 

The  errors  assigned  all  depend  upon  the 
proper  construction  of  the  statute  known  as 
the  "Occupyhig  Claimant's  Act"  The  plain- 
tiff in  error,  Hentig,  was  defendant  in  an  ac- 
tion of  ejectment  brought  against  her  by  J. 
W.  JKedden  for  the  recovery  of  the  possession 
of  four  lots  in  the  city  of  Topeka,  in  which 
Judgment  was  rendered  for  Redden.  Hentig 
was  recognized  as  an  occupying  claimant, 
with  lasting  and  valuable  Improvements 
made  by  her  previous  to  the  commencement 

1  No  opinion  filed. 


of  the  ejectment  suit  On  the  trial  of  her 
rights  as  occupying  claimant,  the  district 
court  held  that,  as  against  the  assessed  valu- 
ation of  the  Improvements,  the  plaintiff  was 
entitled  to  the  rents  and  profits  which  the  de- 
fendant may  have  received  from  the  lots  and 
Improvements.  The  present  controversy  is 
upon  this  construction  of  the  occupying  claim- 
ant's act;  the  plaintiff  in  error  claiming  that 
the  rents  and  profits  recoverable  should  not 
be  augmented  by  taking  into  consideration 
the  added  value  given  thereto  by  the  build- 
ings erected  on  the  lots  by  her;  while  the  de- 
fendants in  error  contend  that  the  rents -and 
profits  most  be  estimated  upon  the  lots  in 
their  improved  condition.  The  several  issues 
made  by  the  pleadings  in  this  case  have  ap- 
parently been  taken  up  by  sections,  and  a 
number  of  separate  and  distinct  trials  had 
of  what  should  have  been  disposed  of  at  the 
same  time.  It  thus  happens  that,  notwith- 
standing much  of  the  controversy  has  arisen 
under  the  occupying  claimant's  law,  the  ap- 
pellate court  is  now  for  the  first  time  called 
upon  to  construe  that  act.  Neither  party  is 
blameless  for  this  situation,  for  the  proceed- 
ings under  tlie  statute  might  have  been  insti- 
tuted and  forced  to  a  conclusion  by  the  plain- 
tiff as  well  as  by  the  defendant  Since  the 
.amendment  in  1873  of  the  occupying  claim- 
ant's act,  the  unsuccessful  occupying  claim- 
ant is  protected  in  the  possession  of  the  dis- 
puted premises  until  paid"  the  value  of  his 
lasting  and  valuable  improvements;  so  that 
It  seems  to  be  as  essential  for  the  plaintiff  in 
ejectment,  to  entitle  him  to  actual  possession, 
to  satisfy  the  claim  of  the  defendant  for  his 
improvements,  as  it  Is  for  him  to  sustain  his 
own  claim  of  title.  Gen.  St  1888,  par.  4704; 
Sarbach  v.  Newell,  28  Kan.  642.  Consequent- 
ly, little  weight  can  be  given  to  the  complaint 
of  the  defendants  in  error  because  of  this  pro- 
tracted litigation,  for  which  .both  parties  are 
responsible. 

Tills  statute  shows  the  highest  considera- 
tion for  the  unsuccessful  occupying  claimant, 
and  evinces  the  greatest  solicitude  in  provid- 
ing for  an  adjustment  of  his  rights  as  the 
possessor  of  the  improvements,  upon  the  most 
liberal  principles  of  equity.  At  common  law, 
the  legal  owner  took  everything;  the  lasting 
improvements  going  with  the  title  as  a  mere 
incident  to  the  land.  The  good  faith  of  the 
occupant  counted  for  nothing.  Eviction  fol- 
lowed judgment  for  possession,  however  ruin- 
ous the  consequences.  Equity,  refusing  to 
follow  so  harsh  a  rule,  allowed  the  defeated 
occupant  to  set  off  the  value  of  the  lasting 
Improvements  made  by  him  against  the  own- 
er's claim  for  rents  and  profits,  but  limited 
the  allowance  for  the  improvements  to  the 
amount  of  the  rents  and  profits.  Bright  v. 
Boyd,  1  Story,  478.  Fed.  Cas.  No.  1,875;  Put- 
nam V.  Ritchie,  6  Paige,  404;  Parsons  v. 
Moses,  16  Iowa,  444;  Newland  v.  Baker,  26 
Kan.  341;  Barton  v.  liand  Co.,  27  Kan.  634. 
The  occupying  claimant's  act  provides  not 
only  for  lie  enforcement  of  this  rule  of  equi- 
ty, but  goes  further  by  saying  that  full  corn- 
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X)enBat!on  must  be  made  to  the  o-wner  of  the 
improvements  before  his  possession  can  be 
disturbed.  There  is  a  clear  and  expressed 
recognition  of  interest  in  and  ownersbtp  of 
the  premises  in  their  improved  condition,  in 
'C-ommon,  by  the  owner  of  the  land  and 
the  owner  of  the  Improvements.  It  is  oj)- 
tional  with  the  successful  claimant  whether 
he  ever  becomes  the  owner  of  the  improve- 
ments. He  may  elect  to  take  the  assessed 
value  of  the  land  without  the  Improvements, 
and  execute  a  deed  of  conveyance  to  the  oc- 
cupant. Paragraph  4713.  In  that  event,  the 
occupant,  upon  payment  of  the  value  of  the 
land,  becomes  the  legal  owner  of  both  land 
and  improvements,  and  the  owner  of  the 
land  never  acquires  any  interest  In  the  latter. 
If  such  election  be  not  made  by  the  owner 
of  the  land,  he  must  pay  the  assessed  value 
of  the  improvements  before  he  can  claim  pos- 
session of,  and  right  of  ownership  in,  them. 
Who  will  In  the  end  be  owner  of  the  improve- 
ments is  not  determined  nntil  after  there  has 
been  an  assessment  of  their  value,  as  well  as 
of  the  value  of  the  rents  and  profits.  Such 
is  our  Interpretation  of  the  letter  and  spirit 
«f  the  statute  nnder  consideration;  its  whole 
aim  and  purpose  being  to  give  to  each  one, 
as  nearly  as  possible,  his  own.  That  this 
end  may  be  attained,  it  is  the  duty  of  the. 
court,  In  any  case,  to  give  to  the  law  a  liberal 
construction,  and  ^pply  It  upon  the  broadest 
principles  of  equity.  Stebblns  v.  Guthrie,  4 
Kan.  353;  Newland  t.  Baker,  26  Kan.  341. 

When  the  defendant  took  possession  of  the 
premises,  they  were  naked  city  lots.  She 
erected  on  them  three  small  dwelling  houses, 
and  made  other  improvements,  all  valued  at 
the  time  of  the  trial  at  $418,  though  they 
probably  had  originally  cost  a  considerably 
larger  sum.  The  annual  rental  value  of  the 
naked  lots  wns  trifling,  perhaps  not  to  ex- 
ceed $5;  while  the  annual  rental  value  of 
the  lots  in  their  improved  condition  was 
found  to  be  $120.  The  total  value  of  the 
rents  and  profits  of  the  land  and  improve- 
ments received  by  the  defendant  from  the 
time  of  the  commencement  of  the  action  until 
the  trial,  and  with  which  she  is  charged,  was 
$928.67;  not  to  exceed  $50  of  this  was  the 
Talne  derived  from  the  naked  lots.  Is  the 
successful  claimant  entitled  to  this  entire 
sum?  We  think  not  In  such  a  proceeding 
the  occupant  Is  not  repaid  for  his  actual  ex- 
penditures made  upon  the  premises.  The  im- 
provements must  be  valued  only  according  to 
the  added  value  th^  give  to  the  land.  How- 
«ver  costly  they  may  have  been,  unless  they  add 
actual  value  to  the  land  at  the  time  the  assess- 
ment is  made,  they  are  valueless  to  the  occupy- 
ing claimant,  and  he  goes  out  empty-handed. 
By  him  is  borne  all  the  depreciation  of  value 
from  use  or  otherwise,  as  well  as  loss  from 
the  total  destruction  of  buildings  during  the 
pendency  of  the  action.  The  Jury  assesses 
values  on  a  present  view,  and  fixes  them,  of 
necessity,  as  of  the  time  when  the  view  Is 
had;  the  successful  claimant  being  required 
to  pay  only  the  added  value  which  he  ac- 


quires upon  eviction.  McMurray  v.  Day,  70 
Iowa,  671,  28  N.  W.  476;  Fletcher  v.  Brown. 
35  Neb.  660,  58  N.  W.  577;  Nixon  v.  Porta:. 
38  Miss.  416;  2  Story,  Eq.  Jur.  796;  3  Satta. 
Dam.  349,  350, 

The  constmction  contended  for  by  cono- 
sel  for  defendants  in  error  puts  upon  the  un- 
fortunate occupant  who  has  made  lasting  Im- 
provements upon  the  strength  of  his  de- 
fective title,  a  doable  loss,— be  not  only 
loses  the  difference  between  his  expendi- 
tures and  the  actual  added  value  given  to 
the  land  by  his  Improvements,  bat  he  is 
made  to  pay  Interest  on  such  expenditures. 
In  the  way  of  rents.  The  mere  statement 
of  the  proposition  is  sufficient  to  convince 
any  one  of  its  utter  lack  of  equity;  and 
unless  the  statute  clearly  so  requires,  a  con- 
struction will  not  be  adopted  which  would 
enforce  so  unjust  a  rule.  The  language  of 
the  statute  Is:  The  jnry  "shall  also  assess 
the  damages,  If  any,  which  said  land  may 
have  sustained  by  waste,  together  with  the 
net  annual  value  of  the  rents  and  profitn 
which  the  occupying  claimant  may  have  re- 
ceived from  the  same,  after  having  re- 
ceived notice  of  the  plalntifTs  title  by 
service  of  summons.  •  •  »"  Code  Civ. 
Proc.  {  604.  If  this  must  be  held  to  mean 
rents  and  profits  of  the  land,  and  improve- 
ments, simply  because  permanent  improve- 
ments become  a  part  of  the  real  estate 
npon  which  they  are  placed,  the  same  arga- 
ment  would  require  the  occupying  claimant 
to  be  assessed  with  the  damages  which  the 
premises  may  have  sustained  by  waste  that 
consists  In  injury  to  balldings  erected  by 
him.  So  that.  In  the  matter  of  waste,  there 
would  be  the  anomalous  condition  of  re- 
quiring him  to  pay  the  damages  done  to  the 
improvements,  whether  It  be  a  poriial  or  total 
destruction,  and  at  the  same  time  only  al- 
low him  for  the  value  of  the  improvements 
In  their  depreciated  condition.  It  will  hard- 
ly be  claimed  that  an  occupying  claimant 
can  In  that  manner  commit  waste  for  which 
he  Is  chargeable;  but  to  this  result  the  argu- 
ment of  counsel  logically  leads,  the  prop- 
erty Involved  being  "the  same." 

In  Delbsler  v.  Wllhlte,  40  Pac.  272,  recently 
decided  by  the  supreme  court  of  this  state. 
Mr.  Justice  AIl^i  very  cogently  expressed 
the  views  of  that  court  upon  the  equity  of 
this  proposition,  as  applied  to  rents  prior  to 
the  commencement  of  the  action,  In  the  f<d- 
lowlng  language,  which  is  equally  apt  In  this 
case:  "We  think  the  provisions  of  the  oc- 
cupying claimant's  law  In  accordance  with 
sound  equitable  principles,  and  that  no  rea- 
son can  be  found  In  ethics  why  the  occupy- 
ing claimant  should  not  have  the  full  value 
of  his  improvements,  as  well  when  the  value 
exceeds  the  mesne  profits  as  when  It  does 
not  The  substance  of  the  plaintilTs  claim 
Is  not  merely  that  she  Is  entitled  to  the  value 
of  the  use  and  occupation  of  her  property,— 
the  bare  lot,— which  the  court  finds  was  one 
dollar  per  year,  and  concerning  which  the 
plaintiff  makes  no  complaint,  but  she  claims 
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the  rental  yalne  of  the  house  coastrncted  bgr 
the  defendant,  which.  In  equity  and  good 
conscience,  never  was  her  property  at  all. 
The  eqnity— the  ethics— of  such  a  claim  finds 
no  favor  with  us.  On  the  contrary,  we 
think  the  claim  grossly  inequltahle.  The  de- 
foidant's  money  paid  for  the  Improvements. 
No  allowance  could  be  made  for  the  inter- 
est on  his  Investment,  but  he  has  had  the 
use  of  it.  We  know  of  no  sound  reason  why 
one  should  be  charged  for  using  his  own 
property,  no  matter  what  the  form  of  action 
may  be."  Both  upon  the  better  rea8<m  and 
ample  anthori^,  we  are  of  the  opIni<m  that 
when  the  occupant  of  real  estate  shows  blm- 
BtM  entitled  to  the  benefit  of  the  occupying 
claimant's  act  for  his  Improvements,  the  as- 
sessment against  him  under  that  act  for  rents 
and  profits  should  be  made  exclusive  of  the 
added  value  given  them  by  his  improve- 
ments. Supporting  this  conclusion  are  the 
following  cases:  ESliott  v.  Armstrong,  4 
Blackf.  421;  Pacquette  v.  Pickness,  19  Wis. 
221;  Dungan  v.  Von  Phul,  8  Iowa,  268;  Dean 
T.  Feely,  69  6a.  822;  Hasklns  v.  Spiller,  3 
Dana,  573;  Pugh  v.  Bell,  2  T.  B.  Mon.  126; 
Oil  Co.  V.  Henshaw  (Ala.)  7  South.  700;  Sar- 
bach  V.  Newell,  28  Kan.  642. 

We  do  not  think,  as  claimed  by  counsd  for 
defendant  in  error,  that  the  supreme  court, 
■  in  Deltzler  v.  •  Wilhite,  to  which  reference 
.  has  been  made,  has  placed  a  construction  on 
the  statute  in  question  not  in  accord  with 
the  views  expressed  in  this  opinion.  True, 
In  that  case  the  court  below  gave  judgment 
tor  the  rents  and  profits  of  the  land  and  im- 
provements. No  complaint,  however,  was 
made  of  that  ruling;  and  the  supreme  court 
did  not  pass  upon  its  correctuess,  and  was 
not  called  upon  to  do  so.  We  do  not  read 
the  opinion  of  the  court,  as  delivered  by 
Mr.  Justice  Allen,  to  mean  that  the  court 
approved  of  the  ruling  as  a  correct  applica^ 
tlon  of  the  statute. 

It  is  also  objected  that  as  the  defendant 
below  held  under  a  defective  tax  deed,  and 
was  entitled  to  be  repaid  the  taxes  paid  by 
her  with  interest,  it  would  be  unjust  to  al- 
low the  amount  of  the  taxes  to  be  Increased 
by  the  greater  value  given  to  the  property 
by  the  improvements,  and  not  assess  the 
rental  value  of  the  property  In  like  condi- 
tion. The  record  does  not  disclose  In  what 
manner  the  amount  of  the  taxes  paid  was  es- 
timated. The  questions  atfectlng  the  pay- 
ment of  taxes,  rents,  and  profits,  and  value 
of  improvements,  should  all  have  been  dis- 
posed of  by  the  court  at  the  same  time,  all 
being  matters  which  regularly  follow  the 
Judgment  for  possession,  and  are  to  be  ad- 
Justed  upon  equitable  principles,  before  the 
defendant  Is  dispossessed.  The  tax  laws 
provide  for  a  separate  assessment  of  the 
ralne  of  lands  and  the  Improvements  there- 
on, for  the  purpose  of  taxation;  and  there 
Is  no  difficulty  in  this  case  In  ascertaining 
the  amount  of  taxes  paid  by  Hentlg  on  these 
lots  exclusive  of  the  Improvements.  Only 
v.4lP.na9— 67 


the  amount  so  paid  etaonld,  with  Interest  and 
legal  charges,  be  repaid  to  her.  The  taxes 
paid  on  Improvements  should  be  held  to  be 
paid  on  her  own  property,  of  which  she  had 
full  use  and  benefit  If,  in  the  piecemeal 
trial  of  this  case,  there  has  been  a  repay- 
ment to  the  defendant  of  a  greater  sum  for 
taxes  than  she  is  equitably  entitled  to,  up- 
on the  final  hearing  and  adjustment  of  the 
respective  rights  of  the  plaintiff  and  the  de- 
fendant, that  portion  of  the  amount  repaid 
which  represents  the  taxes  on  the  Improve- 
ments, should  be  taken  as  a  payment  to  that 
extent  on  the  assessed  value  of  the  Improve- 
ments. In  no  other  way  can  complete  equity 
be  done. 

.  In  an  adjustment  of  the  rights  of  parties 
under  the  occupying  claimant's  law,  the  fol- 
lowing general  rules  should  be  observed  as 
nearly  as  possible:  (1)  In  assessing  the 
value  of  lasting  and  valuable  improvements, 
the  jury  should  consider  and  find  only  the 
added  value  which  the  Improvements  so  made 
give  <o  the  land  at'  the  time  the  premises 
are  viewed,  or  when  the  successful  claimant 
obtained  possession.  (2)  Damages  for  waste 
should  be  assessed  with  reference  to  the  con- 
dition of  the  premises  at  the  time  they  came 
into  the  possession  of  the  defendant,  or  hito  the 
possession  of  those  through  whom  he  claims. 
(3)  The  net  annual  value  of  the  rents  and  prof- 
its charged  against  the  occupying  claimant, 
shoujd  be  estimated  upon  the  use  of  the  land 
without  the  Improvements,  for  which  compen- 
sation must  be  made.  (4)  The  occupying  claim- 
ant should  have  credit  for  only  such  portion 
of  the  taxes  paid  by  him  during  his  occu- 
pancy, as  were  paid  upon  the  land  without 
his  Improvements. 

As  there  was  no  assessment  of  the  rental 
value  of  the  lots  without  the  improvements, 
this  court  cannot  determine  what  judgment 
should  be  entered.  The  judgment  will  be 
reversed,  and  the  case  remanded  for  s  new 
trial  in  accordance  with  this  opinion. 


0,  Kan.  A.  ITS) 
HENTIO  et   aL   t.   COLLINS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Sept.  18,  1895.) 

Ejectment— Rights  of  DErKATSo  DErsNOANT— 
Appbai.  Bond— Failure  of  Pbincipal  to  Biov. 

1.  The  defendant  in  an  action  of  ejectment 
who  is  defeated  in  his  claim  of  title  to  real 
estate,  and  who  is  entitled  to  the  benefit  of  the 
occupying  claimant's  law  for  his  lasting  and 
valuable  improvements,  Is  liable,  under  that 
law,  for  only  the  value  of  the  rents  and  profits 
which  ho  may  have  received  from  the  land, 
without  his  Improvementg. 

2.  When  a  sapersedeas  l>ond  Is  executed 
by  sureties  on  behalf  of  the  defendant  in  such 
an  action,  conditioned  for  the  payment  by  bim 
of  the  value  of  the  use  and  occupation  of  the 
real  estate,  pending  an  appeal  to  the  supreme 
court  on  a  question  of  taxes,  the  sureties  are  lia- 
ble on  the  bond  only  for  the  value  of  the  use 
and  occupation  of  the  land,  without  the  Improve- 
ments of  their  principal,  when,  during  the  time 
of  such  use  and  occupation,  there  had  been  no 
assessment  or  payment  of  the  value  of  the  im< 
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ftroYements,  and  proceediogB  ander  the  oceapf- 
ng  clnimant's  law  had  not  been  delayed  or  pre- 
vented by  the  defendant  or  his  sureties. 

3.  A  guperaedeas  bond  signed  by  the  sure- 
ties alone,  the  principal  not  joining  therein,  is 
ralid  and  binding  aa  to  the  sureties. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
John  Guthree,  Judge. 

Action  on  a  bond  by  M.  D.  Collins,  assignee 
of  J.  W.  Redden,  against  F.  G.  Hentlg  and 
others.  Plaintiff  had  judgment,  and  defend- 
ants bring  error.    Modified. 

F.  O.  Hentig,  for  plaintifFs  in  error.  A.  Ij. 
Redden,  for  defendant  in  errw. 

GARVER,  X  In  an  action  of  ejectment 
brought  In  the  district  court  of  Shawnee 
county,  Kan.,  by  J.  W.  Redden  against  Mrs. 
A.  J.  Hentlg,  for  the  recovery  of  the  posses- 
don  of  certain  lots  in  the  city  of  Topelca,  the 
defendant  was  defeated  in  her  claim  of  title 
founded  on  a  tax  deed,  and  judgment  for  pos- 
session rendered  in  favor  of  Redden,  Febru- 
ary 18, 1885.  The  court  also  found  that  Mrs. 
Hentlg  was  entitled  to  a  repayment  of  taxes, 
and  to  the  benefit  of  the  occupying  claim- 
ant's law  for  hear  improvements,  before  the 
judgment  for  possession  should  be  enforced. 
Different  trials  were  subsequently  had  on 
the  question  of  taxes  and  of  the  rights  of 
the  parties  under  the  occupying  claimant's 
act  In  1888  there  was  a  secMid  trial,  to  de- 
termine the  amount  of  taxes  to  be  repaJ4  to 
the  defendant;  further  proceedings  nndei'  the 
occupying  claimant's  law  being  apparently, 
tor  the  time,  abandoned.  Judgment  on  the 
question  of  taxes  was  rendered  September 
18,  1888,  from  which  Hentlg  again  appealed 
to  the  supreme  court  Pending  this  appeal, 
a  supersedeas  bond  was  executed  by  F.  O. 
Hentig  and  W.  W.  Manspeaker  as  sureties 
(or  Mrs.  Hentig,  she  not  joining  in  the  bond, 
conditioned:  "If  the  Judgment  be  affirmed, 
she  will  pay  the  value  of  the  use  and  occupa- 
tion of  the  said  lots  from  the  date  of  this 
undertaking  until  the  delivery  of  the  posses- 
sion, pursuant  to  the  judgment,  and  all  costs." 
The  bond  was  executed  October  4,  1888;  the 
Judgment  appealed  from  was  affirmed  (45 
Kan.  20,  25  Pac.  21S)  December  0,  1890; 
and  the  possession  of  the  premises  given  to 
Redden  by  the  sheriff,  under  legal  process, 
December  10,  1890.  On  June  22,  1891,  Red- 
den made  a  request  in  that  case  for  a  sheriffs 
Jury  under  the  occupying  claimant's  law. 
The  Jury  was  drawn,  and  the  respective  val- 
ues of  the  lots,  the  Improvements,  and  the 
rents  and  profits,  were  assessed,  and  Judg- 
ment rendered  accordingly.  From  that  Judg^ 
ment  an  sppeal  was  again  taken  by  Mrs. 
Hentig.  and  for  the  fourth  time  the  case  ap- 
peared in  the  supreme  court  this  time  upcm 
a  question  concerning  the  valuation  of  rents 
and  profits,  and  has  just  been  decided  by  this 
court  to  which  It  was  transferred.  41  Pac. 
1054. 

This  is  an  action  upon  the  supersedeas 
bond    above    mentioned,    and    presents    the 


question:  Are  the  sureties  liable  on  this  bond 
for  the  value  of  the  use  and  occupation  of 
the  land  and  improvements,  or  only  for  that 
of  the  lots  exclusive  of  the  Improvements? 
The  trial  court  found  the  value  of  the  nse  and 
occupation  of  the  lots,  toe  the  time  covered 
by  the  bond,  to  be  (10.05  without  the  im- 
provements, and  $393  with  the  Improvements, 
made  by  Mrs.  Hentig,  and  rendered  jnds- 
ment  for  the  latter  sum.  In  this  we  think 
the  court  erred. 

It  is  a  general  rale  that  the  extent  of  tbe 
liability  of  the  surety  is  measured  and  limited 
by  that  of  the  prindpaL  The  sureties  of  Mrs. 
Hentig  cannot  be  held  liable  for  somethins 
that  she  is  not  answerable  for.  We  held  In 
the  case  of  Hentlg  r.  Redden,  41  Pac.  1064. 
that  Mrs.  Hentig  was  not  chargeable,  under 
the  occupying  claimant's  law,  with  the  in- 
creased rental  value  given  to  the  lots  by  her 
improvements.  Much  that  is  said  and  the 
authorities  cited  in  that  case  are  applicable 
in  this  case,  and  will  not  be  repeated.  Dur- 
ing all  the  time  covered  by  the  bond,  she 
was,  under  that  statute,  in  rightful  occu- 
pancy of  the  premises,  protected  therein  until 
paid  the  value  of  ber  lasting  and  valuable 
improvements,  or,  at  least  until  such  vaioe 
had  been  assessed.  Gen.  St.  par.  4704;  Sar- 
bach  V.  Newell,  28  Kan.  459.  The  improve- 
ments were  still  hers,  and,  at  the  option  of 
Redden,  might  never  be  owned  by  him.  She 
was  only  answerable  for  the  use  and  occupa- 
tion of  that  which  was  Redden's  property. 
The  disconnected  method  of  trial  adopted  in 
the  principal  case  is  largely  responsible  for 
the  prolonged  litigation.  For  this,  however, 
one  party  seems  aa  much  at  fault  as  the  oth- 
er. The  delay  of  the  proceedings  under  the 
occupying  claimant's  law  was  not  caused  by 
any  act  of  the  defendant  nor  by  these  sure- 
ties; nor  was  the  right  to  the  occupancy  of 
the  premises  changed  or  enlarged  by  tbe 
execution  of  the  bond.  We,  therefore,  hold 
that  the  same  measure  of  liability  (or  the  use 
of  the  premises  must  be  applied  to  tbe  sure- 
ties on  this  bond  as  is  applied  to  the  principal, 
independently  of  the  bond,  for  the  same  peri- 
od of  time;  that  is,  that  the  value  of  the 
use  and  occupation  of  the  lots  should  be  esti- 
mated exclusive  of  the  improvements. 

It  is  claimed  that  this  bond  la  not  a  legal 
obligation  of  the  sureties,  because  not  signed 
by  ttie  prlncipaL  Such  dalm  is  without 
merit  The  mere  (act  that  the  undertaking 
was  not  signed  by  the  principal  cannot  affect 
its  viilldity  as  to  the  suretleB,  who  executed 
it  on  her  behalf.  She  was  not  a  necessary 
party  to  It  State  ▼.  Bggleston,  84  Kan.  714, 
10  Pac.  S. 

The  record  brought  to  this  court  does  not 
purport  to  be  a  full  statement  of  all  that 
may  have  taken  place  bearing  upon  the  rul- 
ing of  the  court  giving  personal  Judgment 
against  Mrs.  Hentig;  and,  in  the  absence  of 
a  full  record,  every  presumption  is  in  favor 
of  the  correctness  ot  the  dedsion  of  the  trial 
court 
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No  objection  Is  made  by  tbe  def«idant  In 
error  to  the  findings  of  facta  This  court  can 
therefore  direct  snch  Judgment  to  be  entered 
as  should  have  been  rendered  by  the  lower 
court  on  tbe  facts  found.  The  judgment  of 
the  circuit  court  of  Shawnee  county  will  be 
modified  in  accordance  with  this  opinion,  and 
tbe  district  court  of  said  county,  to  which 
tbe  case  has  been  transferred,  directed  to 
enter  Judgment  on  the  findings  of  fact  In 
favor  of  defendant  In  error,  and  against  A. 
J.  Hentlg,  aa  principal,  and  V.  O.  Hentlg 
and  W.  yV.  Manspeaker,  as  sureties,  for  the 
Bom  of  f  10.95,  and  Interest  at  6  per  cent  per 
annam  from  December  10,  1880. 


a  Kan.  A.  287) 

MODKLL  TP.,  OP  NORTON  COUNTY,  t. 
KINO  IKON-BRIDGK  OO.i 

<Goart  of  Appeals  of  Kansas.  Northern  Depart- 
ment, VV.  D.    Oct  »,  18a5.) 

COXTBAOT— FebvOBMAKOE — FaTKBHT. 

Where  a  party,  by  an  express  contract 
andertakes  to  furnish  material  and  to  perform 
labor,  be  is  only  entitled  to  payment  according 
to  its  terms,  and  tbe  law  will  not  make  for 
him  a  contract  different  from  that  which  the 
parties  have  entered  Into.  The  implied  liability 
arises,  if  at  all,  from  the  subsequent  transac- 
tion or  conduct  of  the  parties;  and  If  there  is 
a  substantial  nonperformance  of  the  contract 
and  the  party  for  whom  the  materials  are  fur- 
nislied  and  labor  performed  refuses  to  accept 
and  does  not  receive  or  retain,  any  of  the  bene- 
fits of  the  contract,  no  such  liability  will  arisen 
(Syllabus  by  the  Court) 

Error  from  district  court  Norton  county; 
G.  Webb  Bertram,  .Tudge. 

Action  by  tbe  Kbig  Iron-Bridge  Company 
against  Modell  township,  of  Norton  county. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

John  R.  Hamilton  &  Son,  for  plaintiff  in 
error.  L.  H.  Thompson,  for  defendant  In  er- 
ror. 

GILKESON,  P.  J.  This  action  was  brought 
by  the  King  Iron-Bridge  Company,  plaintiff, 
against  Modell  township,  of  Norton  counjy, 
Kan.,  defendant  In  the  district  court  of  said 
Norton  county  to  recover  the  contract  price, 
rls.  $400,  with  Interest  thereon  from  January 
TiS,  1801,  for  tbe  erection  of  three  bridges  for 
and  In  said  township.  Tbe  petition  in  the 
case  states,  in  substance:  Tbat  on  the  15th 
of  September,  A.  D.  1888,  the  bridge  com- 
pany entered  into  a  contract  in  writing  (a 
copy  of  which  is  attached  to  the  petition) 
with  the  oflScers  of  said  township,  agreeing 
that  the  said  bridge  company  should  build, 
paint  and  make,  complete,  and  have  ready 
for  use  by  tbe  15tb  day  of  November,  1888, 
for  tbe  said  defendant  township,  three  certain 
bridges.  That  they  were  to  furnish  all  the 
material  for  said  bridges,  with  lients,  and  tbat 
tbe  material  furnished  was  to  be  of  good  and 
suitable  quality.  That  they  would  do  all  tbe 
work  in  a  thorough  and  workmanlike  manner. 
Tbat  they  were  to  receive  In  payment  tot 


■aid  work  four  township  warrants,  of  $100 
each,  to  draw  7  per  cent  Interest,  and  to  be 
due  as  follows:  Marcb  1,  1889;  August  1, 
1889;  Marcb  1.  1890;  August  1,  1890.  Tbat 
they  did  perform,  all  and  singular,  the  condi- 
tions precedent  on  their  part  required  to  t)e 
done  and  performed  by  tbe  terms  and  condi- 
tions of  said  contract  (Specifications  were  at- 
tached to  and  formed  a  part  of  the  contract 
Tbat  in  January,  1891,  they  presented  their 
Bwom  Toucher  to  the  said  township,  and  tbe 
township  refused  to  issue  the  warrant  And 
prayer  for  judgment  for  the  sum  of  $400, 
with  the  interest  from  the  25tb  day  of  Janu- 
ary, 1891,  with  7  per  cent  interest  thereon. 
The  answer  of  the  defendant  consists  of 
eight  paragmpba.  Tbe  first  four  are  admis- 
sions of  immaterial  matters,  and  then  a  de- 
nial of  every  allegation  not  admitted.  The 
fifth  specially  denies  that  said  plaintiff  tias 
done  and  performed,  all  and  singular,  the  con- 
ditions precedent  bpon  its  part  required  to  be 
done  and  performed,  as  provided  for  in  said 
contract  The  sixth  alleges  that  the  plaintiff 
did  pretend  to  erect  all  three  of  tbe  bridges 
provided  for  in  said  contract,  but  that  the  ma- 
terial and  lumber  of  which  they  were  con- 
structed was  not  of  ,a  good  and  suitable 
quality,  and  the  work  thereon  was  not  done 
in  a  workmanlike  manner,  and  that  none  of 
the  bridges  were  ever  completed, — were  never 
made  safe  for  public  travel; .  tbat  on  account 
of  the  Inferior  quality  of  the  lumber,  and  the 
poor  manner  in  which  the  work  was  done,  the 
defendant  never  accepted  or  received  any  of 
said  bridges,  but  at  once  notified  the  plaintiff 
that  they  would  not  accept  or  receive  them, 
until  made  to  comply  with  the  provisions  of 
the  contract  Tbe  seventh  alleges  that  some 
time  In  May,  1889,  the  defendant  notified  the 
plalntm,  by  letter,  that  the  bridges  would  be 
taken  down,  for  the  reasons  above  set  forth, 
and  that  they  would  be  subject  to  their  or- 
ders. The  eighth  alleges  that  in  February, 
1890,  the  defendant  took  said  bridges  down, 
piled  the  same  up,  subject  to  the  disposal  of 
the  plaintiff,  and  notified  tbe  plaintiff  of  such 
fact;  and  prayed  judgment  for  $100,  their 
damages.  To  which  the  plaintiff  filed  a  reply, 
denying  generally  and  q)eciaily  tbe  sixth, 
seventh,  and  eighth  allegations  contained  in 
the  answer,  and  asked  judgment  as  prayed  for 
in  the  petition.  Trial  had  by  court  and  Jury. 
General  verdict  and  special  findings  of  fact 
returned  by  Jury.  Judgment  rendered  In 
favor  of  the  plaintiff,  and  against  the  town- 
ship, for  the  sum  of  $220  and  Interest  De- 
fendant brings  case  here  for  review  on  peti- 
tion in  error  and  case  made. 

The  plaintiff  and  tbe  court  below  e video t|/ 
adopted  the  theory,  in  the  trial  of  this  causey 
that  a  recovery  could  be  had  In  this  action  up- 
on a  quantum  meruit,  if  not  upon  the  odd- 
tract  And  this  is  the  contention  preaenteA 
for  our  consideration.  We  do  not  think  that 
tbe  theory  can  be  sustained,  upon  any  known 
authority,  and  certainly  not  in  view  of  tha 
decisions  of  tbe  supreme  court  of  this  Btat« 


i  Rehearing  denied. 
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While  It  ia  true  that  the  common-law  nde 
that  tlie  express  stlsnlatlonB  of  the  contract 
were  required  to  be  strictly  performed,  and  a 
substantial  compliance  with  the  terms  was 
not  sufficient,  has  been  greatly  relaxed  by  late 
decisions  of  the  supreme  court  of  this  and 
other  states,  yet  we  do  not  think  that  they 
have  gone  to  the  extoit  contended  for  by 
the  plaintiff.  "It  is  well  settled  that  where 
one  party  has  entered  into  a  special  contract 
to  perform  work  for  another  and  fnmlah  ma- 
terial, and  the  work  is  done  and  material 
furnished,  but  not  in  the  manner  stipulated 
!n  the  contract,  yet,  if  the  work  and  ma- 
terials are  of  any  value  and  benefit  to  the 
party,  he  may  recover  for  the  work  done  and 
materials  furnished.  This  upon  the  principle 
that,  if  the  other  jparty  has  derived  a  benefit 
from  the  part  performed,  it  would  be  unjust 
to  allow  him  to  retain  that  without  paying 
anything."  2  Pars.  Ckint.  (eth  Bd.)  523;  Dun- 
can V.  Baker,  21  Kan.  99;  Barnwell  v.  Kemp- 
ton,  22  Kan.  317;  Quigley  v.  Commissioners, 
24  Kan.  300.  Mr.  Justice  Johnson,  in  com- 
menting upon  the  rule  laid  down  in  Duncan 
V.  Baker,  supra,  says:  "That  case  and  the 
authorities  there  cited  declare  the  doctrine 
now  generally  recognized,— tlw.t  where  con- 
tracts for  personal  services,  or  to  furnish  nuu 
terlals  and  perform  labor,  are  not  fully  per- 
formed, but  the  parties  for  whom  the  work 
Is  done  and  the  materials  are  furnished  ac- 
cept the  fruits  of  the  contract,  and  receive 
and  retain  the  benefits  of  that  which  has  been 
performed  and  furnished,  they  are  bound  to 
pay  wliat  the  same  la  reasonably  worth.  The 
law  implies  a  promise  on  the  part  of  him  who 
elects  to  accept  partial  performance,  that  be 
will  pay  the  value  of  that  which  be  receives 
and  retains.  This,  however,  is  the  extent  to 
which  the  rule  lias  been  extended."  But  this 
rule  does  not  apply  to  the  case  at  bar.  The 
Jury,  in  their  answers  to  special  questions, 
found  ttiat  neither  of  the  three  bridges  con- 
tracted for  were  erected  so  as  to  subetantially 
comply  with  the  previsions  of  the  contract; 
that  the  defendant  township  never  accepted 
any  of  the  bridges;  that  the  township  did 
not  waive  its  right  to  demand  a  substantial 
compliance  with  the  provisions  of  the  contract 
as  to  any  of  the  bridges;  tliat  none  of  the 
bridges  were  ever  used  by  the  township  or  the 
public.  So  that  under  the  facts  in  this  case, 
88  found  by  the  jury,  it  does  not  come  within 
the  rule  laid  down  in  Duncan  v.  Baker.  And, 
as  was  further  said  in  that  case:  "Of  course. 
In  all  cases  where  the  employer  can  refuse 
to  accept  the  work,  and  does  refuse  to  accept 
it,  or  returns  it,  he  is  not  bound  to  pay  for  it, 
unless  it  exactly  corresponds  with  the  con- 
tract; but  where  he  receives  it  and  retains  it, 
whetner  he  retains  it  from  choice  or  necessity, 
he  is  twnnd  to  pay  for  the  same  what  it  is  rea- 
sonably worth,  less  any  damage  that  he  may 
sustain  by  reason  of  the  partial  nonfolflllment 
of  the  contract    Of  course,  he  Is  not  bound 


to  pay  anything  anless  the  woik  U  worth 
somettiing,— unless  he  receives,  or  may  i»> 
celve,  some  actual  benefit  therefrom."  It  It 
clearly  shown  in  this  case  that  these  bridges 
were  never  accepted  or  received  by  the  town- 
ship, and  that  the  township  or  the  public 
never  used  or  derived  any  benefit  from  the 
bridges,  as  constructed;  tliat  they  were  not 
constructed  in  substantial  compliance  with 
the  provisions  of  the  contract:  and  that  there 
was  never  any  waiver  of  the  conditions  of 
the  contract  by  the  township.  In  the  case  of 
Denton  v.  Ci^  of  Atchison,  34  Kan.  438,  8 
Pac.  750,  which  was  an  action  brought  against 
the  city  to  recover  the  sum  claimed  to  be  doe 
upon  contract  for  furnishing  material  and  con. 
structlng  sidewalks,  the  defendant  denied  the 
performance  of  the  OMitract,  and  refused  pay- 
ment; and  the  only  difference  between  the 
contract  for  material  and  that  furnished  was 
that  the  contract  called  for  oak  snbsiUs  2x6 
inches  In  dimensions,  and  those  furnished 
were  pine,  and  only  2x4  in  size.  Mr.  Justice 
Johnson,  In  speaking  for  the  court,  says: 
"The  more  equitable  rule  has  been  generally 
adopted,  which  permits  a  recovery  by  one 
who  in  good  faith  attempts  to  perform  his 
contract,  and  does  so  substantially,  althou^ 
there  may  be  a  slight  deviation,  or  some  tech- 
nical and  unimportant  omission  or  defect  A 
substantia]  performance,  however,  is  stIU  In- 
dispensable to  a  recovery,  and  a  failure  to 
carry  out  any  material  part  of  the  contract 
will  not  amount  to  a  substantial  perform- 
ance." And  again,  in  Denton  v.  City  of  Atchi- 
son, it  is  said:  "And  where  a  party,  by  an 
express  contract  as  in  this  case,  undertakes 
to  furnish  material  and  perform  labor,  be  Is 
only  entitled  to  payment  according  to  Its 
terms,  and  the  law  will  not  make  for  him 
a  contract  different  from  that  whidi  the  par- 
ties have  entered  into.  The  implied  UabUlty 
arises,  if  at  all,  from  the  subsequent  transac- 
tion or  conduct  of  the  parties,  and  if  there  Is 
a  substantial  nonperformance  of  the  contract, 
as  there  is  here,  and  the  party  for  whom  the 
materials  were  furnished  and  the  labor  per- 
formed refuses  to  accept  and  does  not  receive 
or  retain,  any  of  the  benefits  of  the  contract 
no  such  liability  will  arise."  The  case  at  bu 
is  not  only  fairly  within  the  rule  thus  laid 
down  In  Denton  v.  City  of  Atchison,  but  un- 
der the  findings  of  the  jury,  a  much  stronger 
case  has  been  made.  We  are  therefore  of  the 
opinion  tliat  the  plaintiff  is  not  entitled  to  the 
application  of  the  rule  which  he  invokes,  and 
that  no  right  of  recovery  has  been  established 
by  him;  that  the  court  below  should  have  sus- 
tained the  defendant's  motion  and  application 
for  judgment  upon  the  special  flndTugs.  The 
Judgment  of  the  district  court  will  therefore 
be  revereed,  and  cause  remanded,  with  In- 
structions that  the  court  enter  Judgment 
therein  for  plaintiff  in  error  (defendant  below> 
upon  the  special  finding  of  the  Jury.  AS  tiie 
Judges  concurring. 
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(2  Kan.  A.  i«0) 

McLENNAM  •!  aL  T.  HOPKIM& 
(Goort  of  Appeals  of  Kansaa,  Northern  Depart- 
ment, W.  D.    Oct  0,  1S05.) 

OOBPORATIONS— VaLIDITT  OF  OReAHIZATIOH— I«U- 

BiuTT  or  Pbomotbbs  as  Fabthxiu. 

1.  An  association  of  persons  cannot  hare 
•Ten  a  de  facto  corporate  existence  under  a  gen- 
eral law  which  provides  for  the  formation  of 
corporations,  unless  there  has  been  such  a  bona 
fide  attempt  to  compl7  with  the  requirements 
of  the  law  as  resulted  in  giving  at  least  a  color 
of  legal  anthorit7  to  act  in  a  corporate  capacity. 

2.  An  entire  failure  to  execute  or  file  arti- 
cles of  incorporation,  as  required  by  the  statute 
before  persons  can  associate  and  do.  business 
aa  a  corporation,  precludes  any  claim  to  a  de 
facto  corporate  existence. 

3.  Where  certain  persons  subscribe  for 
•tock,  and  organize  for  the  transaction  of  a 
tMnking  business  by  the  election  of  a  board  of 
directors,  a  president,  and  cashier,  intending 
to  incorporate  as  a  bank  under  the  general 
laws  of  this  state,  and  thereafter  pay  in  a, part 
of  the  capital  subscribed,  and  a  regular  bank- 
ing business  is  conducted  by  such  persons, 
through  their  officers,  in  the  belief  that  they  are 
incorporated,  but  there  has  been,  in  fact,  no 
•ach  compliance  with  the  law  concerning  cor- 

S orations  aa  to  make  such  organization  even  a 
e  facto  (Corporation,  those  mterested  in  the 
bank  as  organizers  and  owners  of  its  capital 
and  business  are  liable  as  partners  for  the  debts 
contracted  by  the  officers  of  such  bank  in  tite 
doe  course  of  its  business. 
(Syllabus  by  the  Court) 

Error  from  district  conrt,  BosseU  county; 
W.  O.  Eastland,  Judge. 

Action  by  Minnie  Hopkins,  assignee,  against 
A.  N.  McLennan  and  dthers.  Plaintiff  bad 
lodgment,  and  defendants  bring  error.  Af- 
firmed. 

Ira  E.  Lloyd,  for  plaintiffs  in  error.  Sot- 
ton  &  DoUlBon,  for  defendant  in  error. 

OARVBR,  J.  Minnie  Hc^kins,  as  assignee 
of  Smltb  &  Hopkins,  brought  this  action 
against  the  plaintiffs  In  error  to  recover  the 
som  of  $761.54,  alleged  to  be  doe  on  account 
of  a  deposit  of  money  made  by  Smith  & 
Hopkins  In  tbe  Bank  of  Dorrance,  which  was 
owned  and  controlled  by  plaintiffs  In  error, 
and  for  which  deposit  It  is  claimed  they  were 
liable  as  partners.  The  defendants  answered 
tbe  petition  by  a  verified  answer,  consisting 
of  a  general  denial,  and  the  further  allega- 
tion that  '"all  of  the  dealings  and  transac- 
tions stated  in  said  plalntifTs  petition  were 
had.  If  at  all,  with  the  Bank  of  Dorrance,  the 
aame  being  a  duly  organized  and  existing  cor- 
poration nnder  the  laws  of  Kansas."  No  re- 
ply was  filed  to  this  answer,  but  a  trial  was 
bad  the  same  as  If  Issue  had  been  formally 
Joined  npon  all  material  facts  In  dispute,  and 
Judgment  was  rendered  against  the  defend- 
ants (now  plaintiffs  in  error),  holding  them 
Indlvidnally  liable  as  partners  for  the  foil 
amoont  of  the  claim. 

The  record  shows  that  aboot  April,  1886, 
A.  N.  McLennan  and  bis  codefendants,  with 
others,  agreed  to  establish  a  bank  for  the 
transaction  of  a  banking  business  at  Dor- 
lance,  Kan.,  with  a  capital  of  $50,000,  di- 


vided into  shares  of  $100  each.  Porsnant  to 
such  agreement,  the  sevMsl  parties  Interest- 
ed signed  a  paper,  each  agreeing  to  talce  cer- 
tain shares  of  stock.  Certain  ones  of  their 
number  were  chosen  to  act  as  directors,  and 
W.  Z.  Smith  was  elected  president,  and  L.  B. 
Hall  cashier.  The  full  amount  of  the  capital 
stock  was  subscribed,  and  two  assessments, 
of  10  per  cent  each,  paid  In  by  the  sobscrlb- 
era  shortly  after  the  subscriptions  were  made, 
and  thereafter  a  dividend  of  the  profits  of  the 
bosiness  was  made  of  from  2  to  6  per  cent, 
which  was  applied  "by  the  bank  as  a  farther 
payment  on  the  stock.  A  seal  was  provided 
and  osed,  and  a  regular  banking  bosiness  of 
discoont  and  deposit  was  carried  on  under 
the  name  of  the  Bank  of  Dorrance  until  De- 
cember, 1889.  About  the  time  of  the  organi- 
zation of  the  bank,  under  the  direction  of  the 
president,  articles  of  incorporation  of  some 
kind  were  drawn  np,  the  record  not  disclos- 
ing what  such  articles  contained;  neither 
does  it  show  by  whom  they  were  signed, 
thongh  the  evidence  tends  to  show  that  they 
were  signed  by  some  of  the  directors,  and 
thereafter  delivered  by  the  president  of  the 
bank  to  the  cashier.  No  articles  of  incor- 
poration or  statement  of  any  kind  concern- 
ing the  organization  of  said  bank  were  filed 
or  recorded  in  the  office  of  tbe  register  of 
deeds  of  Rossell  county,  where  said  bank 
was  located,  nc^  any  copy  or  other  Instm- 
ment  filed  in  the  office  of  the  secretary  of 
state.  With  the  exception  of  the  president, 
none  of  the  stockholders  seem  to  have  given 
any  attention  to  the  lncorx>oration  of  the 
bank,  and  allowed  the  business  to  be  carried 
on,  believing  that  it  was  dnly  incorporated, 
and  not  Intending  at  any  time  to  assome  any 
liabilities  other  than  such  as  might  attach  to 
them  as  stockholders  in  a  corporation  organ- 
ized under  the  laws  of  Kansas:  Smith  & 
Hopkins,  in  their  dealings  with  the  bank, 
regarded  It  as  a  corporation,  and  knew  noth- 
ing to  tbe  contrary,  ontll  about  the  time  of 
the  failure  of  the  bank  in  1889,  and  after 
the  deposits  sought  to  be  recovered  were 
made. 

The  main  goestion  to  be  decided  in  this 
case  is,  whether  one  having  a  claim  as  depos- 
itor in  this  bank,  for  the  recovery  of  an  on- 
paid  deposit,  can  hold  tbe  several  persons  who 
own  the  bank  Indlvidnally  liable  as  partners, 
or  whether,  having  dealt  with  the  bank  as  a 
corporation,  he  is  estoppped  from  claiming 
any  other  than  a  corporate  liability.  It  la 
contended  for  plaintiffs  In  error  that  ttie 
bank  was  at  least  a  de  facto  corporation,  and 
that  one  dealing  with  it  as  such  cannot.  In 
this  collateral  way,  attack  the  validity  or  reg- 
ularity of  Its  incorporation.  On  the  trial  of 
the  case  an  objection  was  made  by  the  de- 
fendants to  the  Introduction  of  any  evldenca 
by  the  plaintiff,  on  the  ground  that  "upon  the 
pleadings  filed  there  were  no  issues  formed 
to  be  tried,  and  that  the  plaintiff  was  enti- 
tled to  recover  nothing  herein."  It  is  argued 
that  this  objection  was  well  taken,  for  the 
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reason  that  tbe  answer  alleged  that  the  deal- 
ings alleged  to  have  been  bad  by  plaintiff's 
assignors  with  the  Bank  of  Dorrance,  were 
with  such  bank  as  a  duly  organized  and  ex- 
isting corporation  under  the  laws  of  the  state 
<rf  Kansas.  We  cannot  agree  with  counsel  In 
this  view  of  the  pleadings.  By  tbe  denial 
undw  oath  of  tbe  allegations  of  the  petition, 
tbe  plaintiff  was  put  upon  proof  of  the  al- 
leged fact  that  defendants  were  doing  busi- 
ness as  partners,  and  thus  was  joined  tbe 
principal  issue  upon  which  the  liability  of  the 
defendants  was  to  be  determined.  This  Is- 
sne  was  not  changed  or  broadened  by  the 
ayerment  of  the  answer  that  the  Bank  of 
Dorrance  was  a  corxwratlon;  and  in. this  re- 
spect tbe  whole  answer,  taken  together, 
amounted  to  nothing  mora  than  a  general  de- 
nial. If  plaintiff  failed  to  show  that  the  de- 
fendants sustained  such  a  relation  to  the 
business  of  the  Bank  of  Dorrance  as  In  law 
wonld  make  them  liable  as  partners,  It  was 
qalt»  unimportant  whether  such  failure  was 
because  the  bonk  was  a  corporation,  or  f<Mr 
other  sufficient  reason.  When  an  answer, 
though  containing  special  denials  or  affirma- 
tive  allegations  of  facts  inconsistent  with  the 
petition,  amounts  to  no  more  than  a  general 
denial,  no  reply  is  necessary.  City  of  Bur- 
ton y.  Savings  Bank,  28  Kan.  390. 

Were  the  defendants  liable  as  partners?  It 
must  be  conceded  that  they  were  jointly  in- 
terested in  the  business  carried  on  in  the 
name  of  tbe  Bank  of  Dorrance,  and  jointly 
concerned,  though  perhaps  in  different  de- 
grees. In  tbe  profits  and  losses  of  that  insti- 
tution. The  business,  for  the  conduct  of 
which  the  bank  was  organized,  was  such  as 
could  yery  properly  and  legally  be  carried  on 
by  one  or  more  persons,  without  regard  to 
laws  for  the  incorporation  of  such  enter- 
prises. Incorporated  banks  do  not  have,  ei- 
ther In  law  'or  in  fact,  an  exclusive  right  to 
engage  In  tbe  business  of  receiving  deposits, 
loaning  funds,  selling  exchange,  and  the  like, 
such  as  was  conducted  by  the  Bank  of  Dor^ 
ranee.  Being  thus  jointly  engaged  In  such 
business,  there  is  no  presumption  of  individ- 
ual nonliability.  Persons  engaged  in  busi- 
ness as  a  corporation,  whether  their  charter 
rights  and  privileges  are  conferred  by  a  spe- 
cial or  genei-al  law,  are  relieved  from  indi- 
yidnal  liability  for  the  acts  of  the  association 
with  which  they  are  connected,  ^e  law  per- 
taining to  incorporated  bodies  clothes  the  in- 
dividual with  an  Immunity  from  liabilities 
which  otherwise  would  fail  upon  him.  Hence, 
It  follows  that  to  enable  one  to  avoid  such 
Individual  Uabllity  for  a  transaction  with 
which  he  is  connected,  on  tbe  groand  that  it 
was  tbe  act  of  a  corporation  In  which  he  was 
only  a  stocldiolder.  It  must  appear  that  such 
steps  have  been  taken  to  Incorporate  as  will 
give  those  concerned  In  it  at  least  a  legal 
semblance  of  corporate  existence.  When  the 
question  arises  collaterally,  as  it  does  In  this 
case,  it  is  not  necessary  that  the  various 
steps  prescribed  by  law  should  have  been 


fully  and  regularly  taken,  or  that  tbe  cor- 
poration should  exist  de  jure;  It  is  sufficient 
that  enough  has  been  done  to  make  it  a  cor- 
poration de  facto.  To  this  extent,  we  agree 
with  counsel  for  plaintiffs  in  error. 

The  gaestion  stUl  remains,  was  the  Bank 
of   Dorrance  a   corporation   de   facto?    W« 
think  not    It  is  difficult,  and  perhaps  unnec- 
essary, to  attempt  to  reconcile  the  many  de- 
cisions bearing  on  this  question.     Between 
some  of  them  there  is  an  irreconcilable  con- 
flict, so  that,  when  we  oome  to  determine 
what  |s  a  de  facto  corporation,  we  are  met 
by  a  diversity  of  authority.    Tbe  mle  recog- 
nized by  the  supreme  court  of  this  state  is 
thus  stated  by  Mr.  Justice  Brewer  in  Pape  t. 
Capital  Bank,  20  Kan.  440:    "When  parties 
have  associated  themselves  together  for  tbe 
purpose  of  organizing  a  corporation  under  a 
general  law,   and   have  proceeded  in  good 
faith  to  take  all  the  steps  supposed  necessary 
to  complete  such  incorporation,  and  on  the 
faith  thereof  engage  in  business  as  a  corjio- 
ration  for  a  series  of  years,  a  party  who  has 
repeatedly  dealt  with  them  as  such  corpora- 
tion will  not,  when  sued  on  a  note  and  mort- 
gage held  by  it,  be  permitted  to  show,  as  a 
defense  to  tbe  action,  that  there  was  some 
mere   technical   omission  In   the   steps   pre- 
scribed for  incorporation.    Tbe  corporation  la 
one  de  facto;    and  only  the  state  can  then 
Inquire— and   that  in  a  direct  proceeding— 
whether  it  be  one  de  Jure;    •    •    •    There 
mxtst  in  such  cases  be  a  law  under  which  the 
Incorporation  can  l>e  had.    There  must  also 
be  an  attempt  in  good  ftCith  (m  tbe  part  nX 
the  incorporators  to  incorporate  under  sacli 
law.    And  when,  after  this,  there  has  been 
for  a  series  of  years  an  actual,  open,  and  no- 
torious exercise,  unchallenged  by  the  state, 
of  the  powers  of  a  corporation,  one  who  is 
sued  on  a  note  held  by  such  corporation  will 
not  be  permitted  to  question  the  validity  of 
the  incorporation  as  a  defense  to  tbe  action. 
No  mere  matters  of  technical  omission  In  the 
incor];>oratlon,  no  acts  of  forf eittire  from  mis- 
user after  the  Incorporation,  are  subjects  of 
Inquiry  in  such  an  action."    The  attempt  to 
incorporate,  referred  to  in  that  case,  must  be 
something  more  than  the  mere  physical  or- 
ganization,   or   formal   arrangement   into   a 
working  force,  of  the  promoters  of  the  en- 
terprise.   Something   must  be  done   beyond 
the  mere  transaction  of  business  in  the  man- 
ner and   form  usually  adopted  by  corpora- 
tions.   There  must  also  be  something  more 
tangible  and  effeotive  than  a  mere  mental 
operation  in  the  direction  of  what  is  Intend- 
ed.    Tbe  steps  taken  and  the  attempt  made 
must,  to  some  extent  and  in  some  degree, 
liave  resulted  in  the  effecting  of  those  things 
which  the  law  designates  as  a  prerequisite  to 
a  corporate  existence,  however  informal  and 
irregular  such  proceedings  and  results  may 
be.     Had  the  articles  of  Incorporation  be«[i 
prepared  and  recorded  or  filed  as  required  by 
the  statute,  and  the  organization  had  been 
otherwise  effected,  as  shown  in  tbls  case,  no 
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■luestlon  eonld  be  thus  raised  u  to  the  fact  of 
ft  corimrate  existence  because  of  defects  and 
irregularities  in  the  attempted  organization, 
or  in  the  artlcleB  of  incorporation.  But,  an 
entire  fallme  on  the  part  of  the  officers  of 
the  bank  to  prepare  and  execute  the  certifl- 
cate  or  articles  of  incorporation  required  by 
law,  and  an  entire  failure  to  file  a  certificate 
or  statement  of  any  kind  whatever  in  the 
office  of  the  register  of  deeds  of  the  county, 
or  tn  the  ofRce  of  the  secretary  of  state, 
left  the  organizers  of  this  bank  without  a 
shadow  of  legal  corporate  existence.  There 
was  no  substantial  compliance  with  the 
law,  and  there  could  be  no  de  facto  cor- 
poration. We  are  supported  in  this  conclu- 
sion by  the  following  cases:  Big^w  y. 
Gregory,  73  III.  197;  Kaiser  v.  Bank,  56 
Iowa,  104,  8  N.  W.  772;  Sheble  v.  Strong, 
128  Pa.  St  315,  18  Ati.  397;  Hill  v.  Beach, 
12  N.  J.  Eq.  31;  Stout  v.  Zullck,  48  N.  J. 
Law,  599,  7  Att  302;  Abbott  v.  Smelting 
Co.,  4  Neb.  416;  Society  Penin  v.  CleTeland, 
43  Ohio  St.  481,  3  N.  B.  357;  Ralh-oad  Co.  t. 
Caiy,  26  N.  Y.  77;  Hurt  v.  Salisbury,  55  Mo. 
310;  Smelting  Co.  v.  Richards,  95  Mo.  106,  8 
S.  W.  246;  Whipple  v.  Parker,  29  Mich.  869. 
In  the  cases  cited,  there  was  a  failure  on  the 
part  of  the  oisanizers  of  the  claimed  coi-po- 
ratlon  to  do  some  act,  generally  the  neglect 
to  file  the  articles  of  association  or  Incorpora- 
tion, made  by  the  statute  a  prerequisite  to 
corporate  existence;  and  the  rule  clearly  and 
forcibly  laid  down  is  that  In  such  cases  there 
Is  no  de  facto  corporation,  and  that  the 
claimed  corporate  existence  may  be  attacked 
collaterally.  An  exception  to  this  rule  exists 
In  cases  where  one  Is  sued  by  the  alleged  cor- 
poration upon  a  c(Hitract  In  which  the  cor- 
porate capacity  is  recognized.  To  this  effect 
are  Jones  t.  Foundry  Co.,  14  Ind.  89;  Meikel 
T.  Fond  Soc,  16  Ind.  181;  Irrigation  Co. 
T.  Warner,  72  Oal.  379,  14  Pac  37;  Massey 
T.  Building  Ass'n,  22  Kan.  379.  In  those 
cases  another  principle  Is  invoked,  which  does 
not  permit  a  party  to  avoid  the  obligation  of 
his  contracts  upon  the  mere  technical  objec- 
tion that  the  party  with  whom  he  contracted 
had  not  the  legal  capacity  to  enter  Into  the 
contract  of  which  he  iias  had  the  benefit 
The  distinction  between  that  class  of  cases 
and  the  case  under  consideration  Is  obvious. 
It  la  equally  well  settled  that  a  substantial, 
though  imperfect  and  Irregular,  compliance 
with  the  law,  in  a  bona  fide  attempt  to  in- 
corporate, followed  by  a  user  of  corporate 
rights,  will  create  a  de  facto  coriwratlon,  and 
the  corporate  existence  cannot  be  collaterally 
questioned  by  one  dealing  with  it  as  a  cor- 
poration. To  this  effect  are  Baker  ▼.  Neff, 
73  Ind.  68;  WiUIamson  v.  Ass'n,  89  Ind.  389; 
Rice  ▼.  Railroad  Co.,  21  HI.  93;  Railroad  Co. 
v.  Oary,  26  N.  Y.  75;  Mining  Co.  v.  Wood- 
boi7,  14  Cat  424;  Orovllle,  etc.,  R.  Co.  v. 
Plumas  Co.,  87  Cal.  361;  Swartwout  t.  Rail- 
road Co.,  24  Mich.  389. 

We  think  the  facts  shown  by  the  record 
Justified  the  trial  court  in  holding  the  plain- 


tiffs In  error  liable  as  partners  for  the  debts 
of  the  bank.  Other  questions  axe  suggested 
by  the  record  as  to  the  right  of  the  plalntlfl! 
below  to  recover  In  this  case;  but  as  they 
are  not  presented  by  the  pleadings  nor  In  the 
briefs,  we  shall  not  consider  them.  The  Judg- 
ment will  be  aifirmed.  All  the  Judges  oon- 
curring. 


(2  Kan.  A.  269) 

McLennan  et  al.  t.  ANSPATJOH." 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment W.  D.    Oct  9,  1895.) 
Uhincorfoiutbd  Bank— Liabiutt  or  Pbomotbbs. 

1.  The  promoters  and  organizers  of  an  un- 
incorporated bank  are  liable  as  partners  for 
debts  contracted  In  the  course  of  business.  The 
case  of  McLennan  T.  HopkLas  (recently  decided 
by  this  court)  41  Pac.  1061,  foUewed. 

2.  Where  the  ^t  of  the  plaintifTs  cause 
of  action,  as  stated  in  the  petition,  is  the  failure 
of  defendants  to  pay  or  provide  for  the  payment 
of  a  draft  issned  by  the  defendants  as  a  bank, 
a  recovery  cannot  be  had  withoat  evidence  to 
prove  the  dishonor  of  the  draft 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Russell  county; 
W.  a.  Eastland,  Judge. 

Action  by  Samuel  Ani^ngh  against  A.  N. 
McLennan  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Reversed. 

Ira  E.  Lloyd,  for  plaintiffs  in  error.  Sutton 
&  Dolllson,  for  defendant  in  error. 

OARVER,  J.  The  petition  alleges  that  the 
plaintiff,  having  a  deposit  of  $702.91  In  the 
Bank  of  Dorrance,  on  the  22d  day  of  April, 
1889,  gave  a  check  for  that  sum  to  said  bank, 
and  obtained  therefor  a  draft  In  like  amount, 
drawn  by  L.  B.  Hall,  as  cashier  of  said  bank, 
payable  to  B.  McAllister,  or  order,  on  a  Kan- 
sas City,  Mo.,  bank,  and  that  the  draft  was 
not  paid.  The  petition  admits  the  subsequent 
payment  to  the  plaintiff  of  the  sum  of  $350 
on  account  of  said  indebtedness,  and  asks 
judgment  against  A.  N.  McLennan  and  others, 
as  partners  and  owners  of  said  bank.  Judg- 
ment was  rendered  as  prayed  for.  The  de- 
fendants filed  a  verified  answer,  denying  the 
allegation  of  partnership,  and  alleging  that 
the  Bank  of  Dorrance  was  a  corporation,  and 
that  whatever  business  the  plaintiff  transact- 
ed with  said  bank  was  with  it  as  an  Incor- 
porated bank.  A  verified  reply  was  filed, 
denying  the  allegations  of  the  answer. 

The  questions  arising  as  to  the  attempted 
incorporation  of  the  Bank  of  Dorrance,  and 
the  relations  sustained  by  said  defendants  to 
said  bank  and  to  one  another,  are  substantial- 
ly the  same  as  those  considered  and  just  de- 
cided by  this  court  In  the  case  of  McLennan 
V.  Hopkins,  41  Pac.  1061.  For  the  reason  stat- 
ed In  the  opinion  filed  In  that  case,  we  think 
whatever  cause  of  action  existed  to  favor  of 
the  plaintiff  In  this  case  was  against  the  de- 
fendants as  partners.  The  evidence  fails  to 
show  any  such  condition  of  things  as  would 
make  the  Bank  of  Dorrance  a  de  facto  corpo- 

>  Uehearing  denied. 
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ration,  or  estop  this  plaintiff  from  denying  iia 
existence  as  snch. 

We  ttalnk,  however,  that  the  judgment  ren- 
dered is  without  support  from  the  evidence. 
Defendants'  liability  rests  upon  the  nonpay- 
ment of  the  draft  The  only  evidence  Intro- 
duced concerning  It  was  that  given  by  the 
plaintiff  himself.  He  testified  to  the  buying 
of  the  draft  at  the  bank  on  the  22d  day  of 
April,  1889,  from  one  L.  B.  Hall,  who  was  act- 
ing as  cashier;  that  the  draft  was  drawn  by 
Hall,  as  cashier,  in  favor  of  B.  McAllister,  of 
Omaha,  Neb.,  on  said  bank's  correspondent 
tMtnk  at  Kansas  City,  Ma;  that,  at  plaintiff's 
request.  Hall  put  the  draft  in  an  envelope,  ad- 
dressed to  McAllister  at  Omaha,  and  said  be 
would  mail  it  The  draft  was  Intended  as  a 
payment  due  from  Anspaugh  to  McAllister  oa 
certain  railroad  land  contracts.  There  is  no 
evidence  tending  to  show  what  became  of  the 
draft,— whether  it  reached  McAllister,  or 
whethier  it  was  ever  presented  to  or  paid  by 
the  bank  on  which  It  was  drawn.  The  only 
evidence  having  any  bearing  whatever  on  the 
matter  is  the  testimony  of  Anspaugh,  giving 
a  conversation  which  he  had  In  January  or 
February,  1890,  with  one  E.  M.  Coleman, 
who  was  at  that  time  acting  as  cashier  of  an- 
other, newly  incorporated  "Bank  of  Dor^ 
ranee."  He  states  that  at  that  time  Coleman 
spoke  of  the  draft,  and  said:  "We  will  pay 
it,  or  I  will  pay  it,  as  soon  as  we  can  collect 
the  money  in  for  the  notes  of  the  old  bank." 
And  either  then,  or  soon  after,  Coleman  paid 
him  1200  that  was  collected  from  the  notes 
of  the  old  bank,  and  said,  as  fast  as  they 
could  collect  the  money  in,  they  would  pay 
their  debts,  but  they  would  have  to  collect  the 
money  that  was  owing  to  the  old  bank  to 
pay  their  debts.  This  evidence  was  intro- 
duced over  the  objection  of  defendants.  Cole- 
man was  not  a  party  to  the  action,  and  there 
Is  no  pretense  of  authority  in  him  to  speak 
for  or  to  bind  the  defendants  in  this  actl<m. 
It  was  clearly  Incompetent 

Before  a  recovery  can  be  had  upon  the  alle- 
gations of  the  petition,  "that  said  draft  never 
reached  said  McAllister,  was  never  presented 
to  or  paid  by  the  bank  on  which  the  same  was 
drawn,  has  never  been  paid  by  the  defend- 
ants or  any  or  either  of  th«n,  and  is  now  lost 
and  wholly  unpaid;  *  •  *  that  said  Bank 
of  Dorrance  does  not  now  have,  and  for  a 
long  time  prior  hereto  has  not  had,  any 
funds  on  deposit  with  the  bank  on  which 
said  draft  was  drawn,  and  has  no  means  or 
provisions  whatever  with  said  bank  at  Kan- 
sas City,  Mo.,  with  which  to  pay  said  draft" 
—there  must  be  at  least  some  evidence  tend- 
ing to  prove  some  of  such  allegations.  The 
last  known  of  said  draft.  It  was  intrusted  to 
Han,  to  be  forwarded  to  McAllister.  Hall 
was  thus  made  Anspaugh's  agent,  for  there  is 
nothing  to  show  that  it  was  any  part  of  his 
duty  as  cashier  to  forward  this  draft  or  to  do 
an  act  which  was  for  the  mere  accommoda- 
tion of  Anspaugh.  Tlie  draft  is,  under  the 
"vldence^  tluis  left  in  the  hands  of  Anspaugh's 


■gent  The  presumption.  In  the  absence  of 
evidence  to  the  contrary,  is  that  the  draft 
was  paid.  Watkins  v.  Parsons,  13  Kan.  426. 
The  judgment  will  be  reversed,  and  the  case 
remanded  for  a  new  trial.  All  the  jndgescon- 
currlng. 


(2  Kua.  A.  MS) 
MOORS  V.  8ANF0RD  et  aL 
(Court  of  Appeals  of  Kansas,  Korthem  Depart 
ment  W.  D.    Oct  9,  1896.) 

AonoK  ON  NoTS — V^LiniTT  OF  CoLLATiaix  Most- 

OAOB — H0ME8TBA.D — Trul — OFimox 

EVIDENCB— KbVIBW. 

1.  In  an  action  upon  a  not«  and  a  mortgage 
aecaring  the  same,  the  plaintiff  is  entitled  to 
judgment  for  the  amount  of  the  note,  regardless 
of  the  decision  of  the  court  as  to  the  vuidity  of 
the  mortgage,  when  it  Is  conceded  ^at  the 
note  was  executed  by  the  defendant  that  the 
plaintiff  is  the  owner  and  holder  thereof,  and 
that  it  is  due  and  unpaid. 

2.  An  objection  cannot  for  the  first  time  be 
made  in  this  conrt  that  the  plaintiff  failed  up- 
on the  trial  to  show  that  he  was  the  owner  and 
holder  of  the  note  sued  on,  though  such  fact 
was  put  in  issue  by  the  pleadings,  when  the  de- 
fendant without  objection  took  upon  himself 
the  harden  of  proof  upon  ouer  issues,  and  when 
the  whole  trial  proceeded  ui>on  the  assumption 
that  the  plaintiff  was  the  owner  and  holder  of 
the  no>te,  and  that  whatever  cause  of  action  ex- 
isted thereon  was  vested  in  him. 

S.  Whether  a  tract  of  land  not  actually  oc- ' 
cnpied  as  a  residence  by  the  owner  and  liis 
family  should  be  held  to  be  their  homestead,  and 
protected  as  such,  because  of  a  claimed  inten- 
tion to  return  thereto  as  a  place  of  residence, 
is  dependent  largrely  upon  the  bona  fide  inten- 
tion of  the  owner,  and  is  a  mixed  question  of 
law  and  fact  to  be  determined  by  the  trial  court. 

4.  When  the  issues  submitted  to  a  jury  ai« 
not  such  as  entitle  the  parties  to  a  jury  trial  as 
a  matter  of  right,  the  court  may  consider  the 
answers  which  the  jury  returns  to  special  ques- 
tions of  fact  submitted  to  it  as  merely  advisory, 
and  It  is  not  error  for  the  conrt  In  such  case 
to  set  aside  a  finding  which  is  contiary  to  the 
evidence,  and  substitute  a  finding  of  its  own. 

5.  A  nonex^rt  witness  shonid  not  be  per- 
mitted to  give  his  opinion  as  to  the  sanity  or  in- 
sanity of  one  of  the  signers  of  a  mortgage, 
when  the  mental  condition  of  anch  signer  ana 
the  validity  of  the  mortgage  are  material  facts 
to  be  tried,  unless  the  witness  first  states  his 
opportunity  for  observation,  and  the  facts  ob- 
served as  the  basis  of  his  opinion. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Graham  county; 
Charles  W.  Smith,  Judge. 

Action  by  Francis  J.  Moots  against  Epbra- 
im  Sanford  and  others  on  a  note  and  col- 
lateral mortgage.  Defendants  had  judg- 
ment and  plalntifr  brings  error.     Reversed. 

Rosslngton,  Smith  &  Dallas  and  F.  I>. 
Turck,  for  plaintiff  in  error.  M.  O.  BeviUe 
and  W.  M.  Roberts,  for  defendants  la  error. 

OABVBR.  J.  Plaintiff,  aUeging  that  ho 
Is  the  owner  and  holder  of  a  note  and  mort- 
gage executed  by  Ephraim  SanfOrd  and 
Mary  E.  Sanford,  his  wife.  In  favor  of  the 
Guaranty  Investment  (Company,  and  trans- 
ferred to  the  plaintiff,  brought  this  action, 
seeking  a  personal  judgment  against  Sas- 
ford  and  a  foreclosure  of  the  mortgage  1 
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tng  the  same.  The  petition  was  filed  April 
18,  1862.  S.  N.  Coder  was  made  a  party  de- 
fendant, and  answered,  setting  up  title  In 
himself  by  deed  of  conveyance  executed  by 
Bphralm  Sanford  (Mary  B.  Sanford  being 
dead)  subsequently  to  the, execution  of  the 
mortgage,  and  alleged  that  the  mortgage 
was  Invalid  for  the  reason  that  at  the  time 
It  was  executed  the  land  embraced  therdn 
was  the  Bomestead  of  the  mortgagor,  San- 
ford, and  that  the  execution  of  the  mortgage 
by  Mary  EI.  Sanford  was  void  because  she 
was  at  the  time  Insane.  The  case  was 
tried  by  the  court  and  a  jury  upon  the 
agreed  theory  that  the  plalntlCT  was  vested 
with  whatever  rights  any  one  could  have  un- 
der the  note  and  mortgage,  and  that  the 
only  Issues  to  be  considered  and  tried  were 
the  homestead  character  of  the  land,  and  the 
insanity  of  Mrs.  Sanford  at  the  time  the 
mortgage  was  executed.  Sanford  admitted 
tbe  execution  of  the  note  and  mortgage,  but 
denied  the  other  allegations  of  the  plain- 
tiff's petition,  and  alleged  that  the  land 
mortgaged  was  the  homestead  of  himself 
and  family,  and  that  hla  wife  was  Insane  at 
tlie  time  the  mortgage  purports  to  have 
been  executed  by  her.  The  jury  returned  a 
general  verdict  and  special  findings  of  facts 
in  favor  of  the  defendants,  upon  which  Judg- 
ment waa  rendered  against  the  plaintiff  for 
costs.  Various  errors  are  assigned  by  the 
plaintiff  and  urged  upon  this  court,  but  we 
shall  content  ourselves  with  a  consideration 
of  only  such  of  them  as  in  our  opinion  r& 
quire  a  reversal  of  the  Judgment  complained 
of,  passing  by  such  questions  as  may  not 
arise  upon  another  trial. 

Was  the  plaintiff  entitled  to  judgment 
against  Sanford  on  the  note?  The  pleadings 
admitted  the  execution  of  the  note  and  mort- 
gage by  Sanford,  and  no  defense  of  any 
Iclnd  was  set  up  to  Ids  liability  for  the  pay- 
ment thereof.  True,  the  petition  alleged  the 
transfer  of  the  note  to  plaintiff,  and  that  he 
waa  then  the  holder  and  owner  thereof;  and, 
in  the  face  of  the  general  denial  of  the  de- 
fendants, it  devolved  upon  the  plaintiff,  in 
the  first  place,  to  prove  the  truth  of  this 
allegation  of  transfer  and  ownership.  At 
the  commencement  of  the  trial,  however,  it 
was  admitted  tliat  the  note  and  mortgage 
liad  been  transferred  to  the  plaintiff,  and  the 
entire  trial  was  conducted  upon  the  assump- 
tion that  whatever  liability  existed  upon 
the  note  was  to  the  plaintiff,  and  that  he 
was  also  entitled  to  the  benefit  of  any  Hen 
created  by  the  mortgage.  Without  objec- 
tion, the  defendants  assumed  the  burden  of 
proof,  and  the  case  was  submitted  to  the 
jury  by  counsel  and  by  the  court  upon  the 
theory  that  the  only  question  to  be  tried  was 
as  to  the  validity  of  the  mortgage.  Under 
these  circumstances,  we  cannot  conceive 
bow  the  jury  could  find  generally  against 
tbe  plaintiff's  right  to  recover  the  amount 
due  on  the  note,  or  why  such  a  verdict 
abould  be  sustained.    |n  this  there  was  not 


only  manifest  error,  bat  great  injustice. 
The  record  shows  that  the  note  In  questlcMi 
was  executed  by  Sanford  in  conslderati(« 
of  a  loan  to  him  of  $800;  that  he  received 
the  money;  and  that  the  whole  amount 
thereof  is  due  and  unpaid.  The  only  defense 
offered  to  defeat  the  recovery  of  this  sum 
is  that  which  alms  to  wipe  out  the  security 
of  the  mortgage  upon  wMch  tbe  loan  was  ne- 
gotiated. Tbe  Invalidity  of  the  mortgage 
security,  however,  cannot  affect  the  maker's 
liability  on  the  note. 

The  jury  found  that  the  land  mortgaged 
was  the  homestead  of  Sanford  and  family 
at  the  time  the  mortgage'  was  executed. 
The  evidence  upon  tills  question  was  quite 
conflicting,  and,  in  our  opinion,  clearly  pre- 
ponderates against  the  conclusions  of  the 
jury.  The  land  was  located  near  the  town 
of  Hill  City,  and  had,  for  some  years  prior 
to  the  making  of  this  mortgage,  been  occu- 
pied as  a  residence  by  Sanford  and  his  fam- 
ily; but  three  or  four  months  I>efore  Novem- 
ber 1,  1888  (the  date  of  the  mortgage),  San- 
ford had  removed  from  the  land,  and  taken 
up  his  residence  in  Hill  City,  where  he  con- 
tinned  to  reside  until  some  time  in  1890, 
when  Us  wife  died.  The  defendant  C!oder 
purchased  the  land  from  Sanford  about  tbe 
time  or  shortly  after  the  mortgage  waa 
made,  and  took  actual  possession  early  in 
ISSd,  but  a  deed  from  Sanford  to  Coder  was 
not  executed  until  about  February,  1893, 
after  the  commencement  of  this  action. 
About  January,  1889,  Sanford  and  wife  exe- 
cuted a  deed  of  conveyance  of  the  land  in 
which  Coder's  mother  was  named  as  gran- 
tee. 'Pot  some  reason,  not  cleariy  disclosed, 
this  deed  was  afterwards  either  returned 
or  destroyed.  Sanford  claims,  and  testified 
on  the  trial,  that  his  removal  from  the  farm 
to  Hill  City  was  occasioned  by  the  111  health 
of  Ills  wife;  that  it  was  a  mere  temporary 
absence;  and  tliat  he  intended  to  return  to 
the  farm  as  soon  as  her  health  would  per- 
mit The  evidence  tends  str<»gly  to  show 
that  prior  to  November  1, 1888,  there  was  an 
nnderstanding  between  Sanford  and  Coder 
tliat  Coder  would  buy  the  farm  for  the  price 
of  $1,200,  and  that  the  obtaining  of  tliis 
loan  of  1800  by  a  mortgage  of  the  land  was 
a  part  of  the  arrangement,  so  as  to  require 
Coder  to  pay  only  the  additional  sum  of 
$400.  Tbe  homestead  Idea  seems  to  be 
largely  an  afterthought,  and  is  brought  for- 
ward at  this  time  for  the  purpose  of  avoid- 
ing the  collection  of  this  debt,— an  object 
entitled  to  no  equitable  consideration.  How- 
ever, under  well-established  rules,  whether 
the  homestead  claim  should,  in  any  particu- 
lar case,  be  sustained,  Is  a  mixed  question 
of  law  and  fact;  and,  upon  conflicting  evi- 
dence, the  facts  must  be  determined  by  the 
trial  court  or  jury.  To  have  the  homestead 
character,  the  land  must  be  "occupied  as 
a  residence  by  the  family  of  the  owner." 
When  occupancy  is  actual,  no  difficulty  usu- 
ally arises;  but  when  It  Is  merely  constmcfr 
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Ire,  as  In  tbts  caw,  it  to  a  question  large- 
ly of  intention  on  the  part  of  the  owner. 
Apart  from  the  ciaimant'8  own  testimony, 
tbla  Intention  mnst  be  Judged  of  by  the 
facts  and  circumstances  surronnding  the 
removal  from  the  homestead,  and  the  ap- 
parent object  and  conditions  of  the  subse- 
quent residence  elsewhere. 

Haying  determined  the  homestead  ques- 
tl<»i  In  favor  of  the  defendants,  the  Jury 
furthM'  found  that  Mary  E.  Sanford,  the 
wife,  was  Insane  at  the  time  she  signed 
the  mortgage,  and  that  the  plaintiff  had 
knowledge  of  that  fact  when  he  became 
owner  thereof.  The  finding  of  the  Jury  as  to 
the  plalntlfTs  knowledge  of  the  Insanity 
was  set  aside  by  the  court,  and  an  answer 
substituted  for  It,  to  the  eCTect  that  there 
was  no  evidence  to  show  whether  be  had 
such  knowledge  or  not  Error  is  assigned 
upon  this  action  of  the  court,  setting  aside 
a  finding  of  the  Jury,  and  substituting  one  of 
its  own.  As  this  case  was  submitted  and 
tried,  we  think  the  court  was  not  concluded 
by  either  of  the  findings  of  the  Jury.  There 
was  no  issue  submitted  to  the  Jury  upon 
the  right  of  the  plaintiff  to  recover  a  money 
Judgment.  They  were  simply  asked  to  pass 
upon  the  validity  of  the  mortgage.  Nedther 
party  could  demand,  as  a  matter  of  right,  a 
Jury  trial  for  the  determination  of  tliat  ques- 
tion; and,  when  an  issue  of  that  character 
Is  submitted  to  a  Jury,  the  answers  returned 
to  special  questions  may  be  accepted  by  the 
court  as  merely  advisory,  to  l>e  approved 
or  set  aside  as  the  court  may  deem  proper. 
Woodman  v.  Davis,  32  Kan.  344,  4  Pac. 
262;  Stlckel  v.  Bender,  37  Kan.  457.  15 
Pac.  580;  Franks  v.  Jones,  39  Kan.  230,  17 
Pac  663.  In  this  case  the  court  might, 
with  great  propriety,  have  exercised  the 
same  authority  with  reference  to  other  find- 
ings of  the  Jui7  which  are  inconsistent 
with  each  other,  and  some  of  them  clearly 
against  the  weight  of  the  evidence. 

It  is  further  claimed  that  the  court  erred 
in  admitting  Incompetent  testimony  upon 
the  question  of  the  alleged  insanity  of  Mrs. 
Sanford.  No  inquisition  had  ever  been  had 
as  to  her  insanity,  and  tliis  fact  was  left 
for  determination  by  the  Jury  solely  upon 
the  testimony  given  by  the  witnesses  upon 
the  trial.  Sanford  himself  testified  that  she 
was  Insane,  and  wholly  unable  to  compre- 
hend or  understand  any  business  transac- 
tion, at  the  time  the  mortgage  was  signed 
by  her.  Oth^  nonexpert  witnesses  testi- 
fied to  an  acquaintance  with  her,  and  ex- 
pressed the  opinion  that  she  was  Insane. 
Some  of  the  witnesses  testified  to  seeing  her 
several  times  daring  the  period  of  three 
or  four  years  prior  to  her  death  in  1890, 
and  gave  it  as  their  opinion  that  she  was 
Insane,  without  designating  any  particular 
time  when,  in  their  Judgment,  such  Insanity 
existed,  and  without  attempting  to  state  a 
■ingle  fact,  circumstance,  or  act  indicative 
ot  bar    mental    condition.     Even    Sanford 


himself  doea  not  pretoid  to  mention  a  sin- 
gle act  or  word  of  his  wife  which  'would 
suggest  an  unhealthy  or  abnormal  mental 
state,  or  which  he  claimed  led  lilm  to  con- 
sider her  insane.  She  was  sick  and  weak 
physically,  at  times  being  almost  helpless. 
About  June  or  July,  1888,  Sanford,  with  a 
view  to  benefit  tils  wife's  health,  took  her 
on  a  trip  to  Utah,  and  was  absent  for  eome 
weeks.  After  their  return  and  removal  to 
Hill  City,  a  married  daughter  wa«  with 
them  much  ot  the  time.  SanfcH^  was  pres- 
ent when  he  and  Mrs.  Sanford  signed  the 
note  and  mortgage,  in  the  presence  of  the 
notary  public.  The  notary  testifies  that 
he  explained  the  mortgage  to  her;  tliat 
she  seemed  to  understand  what  it  was;  and 
that  he  saw  nothing  out  of  the  way  ot  un- 
usual in  her  conduct  or  actions,  except  that 
■he  was  weak  physically,  and  needed  as- 
sistance in  moving  about  the  room.  The 
Jury  were  undoubtedly  Influenced  to  find 
that  Mrs.  Sanford  was  insane  largely,  if  not 
entirely,  by  the  testimony  of  the  witnesses 
who  came  before  them  and  said  that  they 
knew  her,  and  that  in  their  Judgment  she 
was  insane,  without  the  statement  of  any 
facts  or  circumstances  as  a  iMtsis  for  such 
opinions.  Such  testimony  is  not  admissible. 
Before  the  opinions  of  nonexpert  witnesses 
should  be  received  on  such  a  qnestion,  they 
should  disclose,  not  only  their  opportunity 
for  observation,  but  should  also  state  the 
facts  which  they  observed,  and  which  are 
the  basis  of  their  opinions.  Baughman  v. 
Baugbman,  32  Kan.  53S,  4  Pac.  1003;  Grant 
V.  Thompson,  4  Conn.  203;  Clapp  v.  Fuller- 
ton,  34  N.  Y.  190;  Rambler  v.  Tryon.  7 
Serg.  &  R.  90;  Pldcock  v.  Potter,  68  Pa.  St. 
342;  Insurance  Co.  v.  Lathrop,  HI  U.  S. 
612,  4  Sup.  Ct  533.  The  mere  opinion  of  a 
nonexpert  witness  upon  a  question  of  sani- 
ty or  insanity  is,  at  best,  of  very  uncertain 
value.  When  it  to  unaccompanied  by  a 
statement  of  facts  which  would  enable  the 
trial  court  or  Jury  to  Judge  of  the  correct- 
ness of,  and  the  weight  to  be  glyen  to,  such 
opinion,  it  should  not  be  permitted  to  rise 
to  the  dignity  of  competent  evidence  in  any 
case.  It  can  only  tend  to  mislead  or  con- 
fuse the  Jury,  and  has  no  proper  place  in 
the  Just  and  legal  determination  of  personal 
or  property  rights.  The  Judgment  will  be 
reversed,  and  the  case  remanded  f<»:  a  new 
triaL    All  the  Judges  concurring. 


(2  Kan.  A.  SI) 

HILL  et  al.  t.  ALEXANDER  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Oct  d,  1885.) 

MoKTeAOS  — Orai,  Assionmsrt  —  Ltsv  o«  Hobs- 

STSAD— FORROl  OaUBI. 

1.  A  nonnegotlabie  note  and. mortgage  may 
be  transferred  by  a  mere  oral  assignment  fol- 
lowed by  delivery;  and  a  petition  which  alleges 
generally  that  the  note  and  mortgage  sued  on 
were  usigned  and  transfMTed  te  the  plaintll^ 
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without  statinfr  whether  !n  writing  or  not. 
states  facts  sufficient  to  constitute  a  cause  of 
action,  and  is  not  open  to  attacli  hj  an  objec- 
tion to  the  introduction  of  evidence. 

2.  The  lien  of  a  mortgage  executed  by  the 
owner  and  hin  wife  on  the  family  homestead  is 
not  afFected  by  a  prior  deed  of  conreyance  ex- 
acnted  by  the  husband  alone;  the  wife  not  con- 
senting thereto  nor  joining  therein. 

3.  When  the  petition  filed  in  a  case  brought 
to  foreclose  a  mortgage  executed  liy  the  own- 
er and  wife  on  the  homestead,  alleges  oriority 
of  the  lien  of  the  mortgage  over  the  title  or  in- 
terest claimed  under  a  deed  previously  executed 
by  the  husband  alone,  and  a  subsequent  con- 
reyance by  ^e  grantee  therein,  and  prays  that 
the  mortgage  be  adjudged  to  be  a  prior  lien  on 
tiie  land,  and  the  only  issue  as  to  the  validity  of 
tiie  deeds  is  joined  l>etween  the  holder  of  the 
mortgage  and  the  grantees  in  said  deeds,  the 
conrt  should  not  direct  the  cancellation  «f  the 
deeds  of  record,  but  should  merely  give  priority 
to  the  mortgage  lien. 

(Syllabus  by  the  Court) 

Error  from  district  conrt,  Oraham  eonnty; 
Charles  W.  Smith,  Judge. 

Action  by  Charles  Alexander  againat  W.  R. 
HIU  and  others.  Judgment  for  plaintiff.  Hill 
and  others  of  the  defendants  bring  error. 
Modified. 

Z.  0.  Tritt  and  H.  M.  Baldwin,  for  platn- 
ttffa  In  error.  M.  C.  ReriUe  and  W.  A.  Fal- 
laa,  for  defendants  In  error. 

OARVER,  J.  This  was  an  action  brought 
by  Charles  Alexander,  plaintiff  below,  on  a 
note  and  mortgage  executed  by  J.  C.  B.  Lewis 
and  wife  to  G.  W.  Jones,  and  by  Jones  trans- 
fared  to  the  plaintiff.  The  note  was  non- 
negotiable,  and  the  petition  alleged  Its  ezecn- 
tlon  by  Lewis  and  the  transfer  by  the  payee, 
Jones,  to  Alexander.  The  plaintiffs  In  error 
dUmed  title  to  the  premises  under  a  deed 
executed  by  J.  O.  B.  Lewis  to  W.  R.  Hill,  and 
a  deed  from  Hill  to  Pomeroy.  These  deeds 
were  executed  prior  to  the  execution  of  the 
mortgage  by  Lewis  and  wife  to  Jones,  but  the 
wife  of  Lewis  did  not  Join  in  the  conveyance 
to  Hill.  On  the  trial  of  the  case,  Alexander's 
ownership  of  the  note  and  mortgage  was  not 
disputed;  and  it  was  agreed  that  the  only  is- 
sue to  be  tried  was  whether  the  land  describ- 
ed In  the  mortgage  was,  at  the  time  of  the 
execntlon  of  the  deed  from  Lewis  to  Hill,  the 
homestead  of  Lewis,  and  the  deed  consequent- 
ly void,  because  not  Joined  In  or  consented  to 
by  Nora  Lewis,  the  wife  of  J.  O.  B.  Lewis. 
The  court  found  generally  in  faTor  of  the 
plaintiff  bdow,  and  rendered  judgment  ai>on 
the  note  and  for  the  foreclosure  of  the  mort- 
gage, and  adjudged  the  deeds  from  Lewis  to 
Hill,  and  from  HIU.  to  Pomeroy,  to  be  noil 
and  void,  and  ordered  them  to  be  canceled  of 
record.  The  errors  assigned  are  in  oyerrullng 
the  objection  made  by  Hill  to  the  introduc- 
tion of  evidence  on  the  part  of  the  plaintiff, 
on  the  ground  that  the  petition  did  not  state 
fiicts  su£Bcient  to  constitute  a  cause  of  action 
In  fbvor  of  the  plaintiff;  in  directing  a  can- 
cellation of  the  deeds  to  Hill  and  Pomeroy; 
and  In  overruling  the  motion  for  a  new  trial. 

The  only  thing  urged  against  the  sofflciency 


of  the  petition  Is  that  It  contains  only  a  gen- 
eral allegation  of  the  assignment  and  transfer 
of  the  note  to  plaintiff,  without  alleging  that 
such  transfer  was  In  writing.  We  know  of 
no  law  that  requires  a  written  transfer  of  » 
note,  whether  It  be  negotiable  or  nonnegotia- 
ble,  in  order  to  vest  title  and  the  right  to  sua 
in  the  assignee  who  thus  becomes  possessed 
of  It.  An  oral  assignment  followed  by  de- 
livery Is  all  that  Is  necessary.  Even  If  a 
written  assignment  were  required,  the  allega- 
tions of  the  petition  were  sufficient  as  against 
a  mere  objection  to  the  Introduction  of  evi- 
dence. The  whole  trial  proceeded  upon  the 
assumption  that  the  plaintiff  was  the  owner 
and  holder  of  the  note  and  mortgage  sued  on, 
and  that  the  only  matter  In  dispute  was 
whether  the  mortgagor,  Lewis,  was  the  own- 
er of  the  land  when  the  mortgage  was  ex- 
ecuted, or  whether,  by  reascm  of  the  previous 
conveyance  to  Hill,  a  mortgage  from  Lewis 
created  no  Uoi.  Upon  ample  testimony,  the 
court  found  that  the  land  In  question  was.  at 
the  time  of  the  execution  of  the  deed  to  Hill, 
occupied  as  a  residence  by  the  f&mily  of  the 
owner,  J.  0.  B.  Lewis;  that  his  fsmily  con- 
sisted of  himself,  his  vrlfe,  Nora  Lewis,  and 
a  daughter;  and  that  the  wife  did  not  join  in, 
or  In  any  manner  consent  to,  such  conveyance. 
It  necessarily  follows  tram  this  finding  that 
the  lien  created  by  the  mortgage,  subsequently 
executed  by  Lewis  and  wife  to  Jones,  was 
in  no  way  affected  or  prejudiced  by  the  prior 
deed  to  Hill.  The  homestead  can  be  alienated 
or  conveyed  only  1^  the  joint  consent  of  the 
husband  and  wife  when  that  relation  exists. 
Const,  art  15,  {  9. 

Did  the  court  err  in  directing  that  the  deeds 
be  canceled  of  record?  Lewis  and  wife 
made  default  in  the  case,  and  did  not  in  any 
way  attack  the  Talldi^  of  the  conveyances 
under  which  Hill  and  Pomeroy  claimed  title. 
HIU  and  wife  conveyed  to  Pomeroy  by  a  deed 
of  general  warranty,  purporting  to  convey  the 
fee-simple  title  to  the  land,  free  and  clear  of 
all  incumbrances.  Between  them  it  certainly 
was  a  valid  Instniment,  wliateyer  may  be  Its 
legal  effect  Whether  the  deed  from  Lewis 
to  Hill  can,  under  any  circumstances,  be  of 
any  force  and  effect  as  between  the  parties 
to  that  instrument,  or  whether  its  validity 
may  be  open  to  further  controversy  between 
them,  It  is  not  now  necessary  to  decide.  The 
plaintiff  did  not  in  his  petition  ask  for  the 
cancellation  of  these  deeds,  but  merely  that 
the  title  or  interest,  if  any,  of  HIU  and  Pom- 
eroy, be  held  to  be  inferior  and  subject  to  the 
lien  created  by  the  mortgage.  This  is,  we 
think,  as  far  as  the  court  should  have  gone, 
and  the  order  directing  the  cancellation  of  the 
deeds  of  record  should  not  have  been  made. 

The  Judgment  wUl  be  affirmed,  except  as  to 
that  part  which  directs  the  cancellation  of 
the  deeds  to  HIU  and  Pomeroy.  In  that  re- 
spect the  Judgment  is  modified,  and  the  trial 
court  directed  to  enter  the  Judgment  so  as  to 
conform  to  the  views  expressed  In  this  opin- 
ion.    All  the  Judges  concurring. 
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BRONSON  T.  ASHLOCK  «t  •!. 

(Court  of  Appeals  of  Kansas,  Northep  Desart- 

ment,  W.  D.    Oct.  9,  1805.) 
PuuDiHa — ^Vesificatioit  o»  Denial — WAiraR— 

AUTHOHITT  OF  AOBNT. 

1.  When,  nnder  the  Code,  the  allegation  of 
the  existence  of  a  fact  is  to  be  taken  as  trne, 
unless  denied  nnder  oath,  the  neceesitr  to  verify 
a  denial  will  be  deemed  to  have  been  waiTed, 
when  the  whole  trial  proceeded,  wlthont  objec- 
tion, upon  the  assnmption  that  issue  yraa  prop- 
•riy  joined  thereon;  and  objection  cannot  for 
the  first  time  be  made  in  this  court  that  the  de- 
nial was  not  under  bath. 

2.  Evidence  of  authority  of  one  as  agent  to 
collect  for  the  holder  the  semiannual  interest 
on  a  negotiable  note,  as  the  interest  matures, 
does  not  show  authority  in  such  person  to  ac- 
cept a  payment  of  the  principal  of  the  note 
long  before  its  maturity,  when  he  is  not  shown 
to  have  possession  or  control  of  the  note. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Graham  county; 
Charles  W.  Smith,  Judge. 

Action  by  Austin  H.  Bronson  against  Mary 
Ashlock  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.     Reversed. 

Waggener,  Horton  ft  Orr  and  Z.  C.  Trltt, 
for  plaintiffs  in  error.  H.  M.  Baldwin,  for 
defendant  in  error. 

GARVBR,  J.  Under  date  of  September  1, 
1887,  Mary  Ashlock,  for  herself  and  as  guard- 
Ian  of  certain  heirs  of  D.  C.  Ashlock.  de- 
ceased, executed  a  negotiable  note  and  mort- 
gage in  favor  of  the  Guaranty  Investment 
Company,  for  the  sum  of  $300,  due  in  five 
years  thereafter,  with  lnt»-est  at  the  rate  of 
7  per  cent,  per  annum,  to  be  paid  vemian- 
nually,  both  principal  and  Interest  being 
made  payable  at  the  Exchange  National 
Bank,  Atchison,  Kan.  On  December  20, 1887, 
the  note  and  mortgage  were  transferred  to 
Austin  H.  Brxmson,  who  commenced  this  ac- 
Uoa  on  November  21,  1892,  In  the  district 
court  of  Graham  county,  against  the  makers 
of  the  note  and  others,  for  the  recovery  of 
the  principal  and  unpaid  Interest  of  the  note, 
and  for  the  foreclosure  of  the  mortgage.  The 
makers  of  the  note  and  mortgage  were  serv- 
ed by  publication,  and  made  default  W. 
R.  Hill,  one  of  the  defendants,  appeared, 
and  answered  the  plaintiff's  petition  by  aileg- 
Ing  that  he  was  the  owner  In  fee  simple  of 
the  land  upon  which  the  mmrtgage  was 
■ought  to  be  foreclosed,  having  derived  his 
title  thereto  by  conveyance  executed  by  Mary 
Aahlock  In  February,  1889;  that  about  Feb- 
mary  4,  1888,  "said  defendant  Mary  Asb- 
lock,  widow  of  D.  C.  Ashlock,  deceased,  and 
guardian  of  the  said  minor  heirs  of  the  said 
D.  O.  Ashlock,  deceased,  paid  to  tbe  Guar- 
anty Investment  Company  the  amount  in 
full  of  said  note  and  tbe  interest  due  there- 
od;  and  said  Ooaranty  Investment  Company 
wu  duly  authorized  In  fact  and  in  law  to 
receive  the  same,  and  said  payment  was 
then  and  there  received  In  full  settlement  of 
■aid  note  and  mortgage."  The  plaintiff  fil- 
ed a  r^ly  to  the  answer  of  Hill,  consisting 


of  a  general  denial,  unverified.  The  trial 
was  had  by  a  court  and  a  jury,  resulting  in 
a  verdict  in  fiivor  of  Hill,  upon  the  issues 
joined  between  him  and  the  pldJntiff,  on 
which  judgment  was  rendered  against  tbe 
plaintiff  for  costs.  The  evidence  tends  to 
show  that,  early  in  1889,  HiU  purchased  the 
land  mortgaged  from  Mrs.  Ashlock,  and  re- 
ceived from  her  a  deed  of  conveyance  pur- 
porting to  convey  to  him  the  fee-simple  title 
to  the  premises,  free  and  clear  from  all  in- 
cumbrances; that  Mrs.  Ashlock  provided  for 
the  discharge  of  the  mortgage  by  baving  HiU 
remit  $300  of  the  purchase  money  for  the 
payment  thereof;  that  Hill  obtained  a  draft 
for  $3(X)  from  a  bank  in  Hill  City,  and  sent 
the  same  to  one  of  the  officers  of  the  Guar- 
anty Investment  Company  at  Atchison, 
where  said  company  had  its  main  offices. 
There  Is  no  evidence  tending  to  show  what 
became  of  this  draft,  or  that  the  plaintiff, 
who  was  then  tbe  holder  and  owner  of  the 
note  and  mortgage,  received  any  benefit 
tb^efrom. 

The  case  was  tried,  and  Is  now  presented, 
upon  the  theory,  that  the  Guaranty  Invest- 
ment Company,  at  the  time  of  the  payment 
to  It  of  the  $300,  was  the  agent  of  the  plain- 
tiff, Bronscm,  duly  authorized  to  receive  pay- 
ment of  the  principal  and  interest  of  this 
note,  and,  consequently,  that  a  payment  to 
said  company  would  bind  the  plaintiff.  Evi- 
dence was  introduced  to  prove  the  alleged 
agency  of  tbe  Guaranty  Investment  C<Hn- 
pany,  and  that  question  was  treated  all 
through  the  trial  as  a  material  controyerted 
fact  to  be  determined,  and  was  so  submitted 
by  the  court  to  the.  jury.  Counsel  for  Hill 
claim.  In  this  court,  that  the  fact  of  agency 
was  admitted  by  the  pleadings,— that  the  fail- 
ure of  the  plaintiff  to  deny  under  oath  the 
allegation  contained  In  Hill's  answer  that 
"Said  Guaranty  Investment  Company  was 
duly  authorized  in  fact  and  in  law  to  receive 
the  same"  left  that  fact  admitted.  Whether 
this  was  such  an  allegation  of  authority, 
within  the  meaning  of  the  Code,  as  should  be 
denied  under  oath,  in  order  to  put  it  In  Is- 
sue, Is  not  necessary  to  decide;  for,  the  trial 
having  proceeded  as  if  that  fact  was  In  is- 
sue, tbe  necessity  for  any  such  denial  under 
oath  will  be  deemed  waived,  and  it  is  too 
late  now  .to  raise  the  objecticm  for  tbe  first 
Ume.  Ciesielski  ▼.  Nowacki,  39  Kan.  340,  18 
Pac.  232. 

Tbe  only  evidence  ot  agency  offered  waa 
that  payments  of  the  interest  coupons  due, 
respectively,  March  1.  1888,  September  1, 
1888,  March  1,  1889,  anif  September  1,  1889, 
were  made  by  remittances  to  the  Guaranty 
Investment  Company  at  Atchison,  and  the 
several  interest  coupons  were  by  said  com- 
pany returned  to  Mary  Ashlock  aooa  after 
the  respective  payments  were  made,  marked 
"Paid."  The  court  upon  this  question  Ijd- 
Btructed  the  jury  as  follows:  "The  evidence 
in  this  case  shows  that  It  [the  alleged  pay- 
ment] was  not  made  to  tbe  plalntltC,  Btaor 
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•on,  penomlly,  and  that,  U  any  payment 
was  made  at  all,  It  was  made  to  the  Guaran- 
ty Investment  Co.,  or  their  representatives, 
the  (Mifl^kal  payees  of  the  note,  and  m<Mtga- 
cees  In  the  mortgage.  So  that,  the  evidence 
«howlng  that  Mr.  Bronson  was  the  own»  of 
the  paper  and  the  owner  of  the  mortgage  at 
the  time  the  payment  was  made,  to  permit 
Hr.  HUI  to  receive  the  benefit  of  that  pay- 
ment, it  la  necessary  that  he  should  show 
that  these  pa>rtle8  had  authority  to  receive 
■Qch  payment  In  the  first  Instance,  or  that 
such  payment  was  ratified  by  the  holder  of 
the  paper,  or  that  such  a  state  of  the  evi- 
dence Is  disclosed  here  as  would  estop  the 
plaintUf  from  claiming  that  the  Guaranty 
Investment  Oo.  had  no  right  or  authority  to 
receive  payment  for  this  mortgage.  But  if 
you  should  find  In  this  case  that  the  Guaran- 
ty Investment  Co.  had  been  collecting  the 
Interest  on  this  indebtedness,— this  mortgage, 
—and  paying  it  over  to  the  plaintiff  here,  and 
that  the  plaintiff  had  been  permitting  them 
to  collect  interest  for  him,  and  the  payment 
of  this  note  and  mortgage  was  made  to  the 
Guaranty  Investment  Co.,  and  this  thing  oc- 
curred both  before  and  after  the  transfer  of 
the  note  and  mortgage  to  the  plaintiff,  then 
that  would  constitute  the  Guaranty  Invest- 
ment Co,  the  agent  of  the  plaintiff  for  the 
collection  of  the  paper;  and  any  payments 
made,  by  any  one  liable  on  the  paper,  to  the 
Guaranty  Investment  Co.,  under  these  cir- 
•  cnmstances,  would  be  a  payment  to  the  plain- 
tiff. At  least,  the  plaintiff,  having  treated 
the  Guaranty  Investment  Oo.  as  his  agent 
for  the  collection  of  the  Interest,— permitted 
It  to  collect  the  interest,— would  be  estopped 
from  claiming  that  they  had  no  authority  to 
do  so."  In  so  instructing  the  Jury,  we  think, 
the  court  erred.  The  mere  collection  of  past- 
due.  Interest  coupons  on  a  ^  note  long  before 
the  time  of  its  maturity  is  not,  of  itself,  suf- 
ficient to  show  authority  in  such  person  to 
receive  payment  of  the  principal  before  it  is 
due.  We  have  been  cited  to  no  decision  go- 
ing to  that  length  in  holding  the  owner  of  a 
negotiable  note  responsible  for  a  payment 
to  a  third  person  under  such  circumstances, 
long  before  payment  according  to  the  terms 
of  the  contract  can  be  demanded,  and  where 
the  evidence  falls  to  show  that  the  person 
to  whom  payment  waa  made  had  possession 
or  control  of  the  note.  The  case  of  Shane  v. 
Palmer,  43  Kan.  483,  23  Pac.  594,  cited  by 
counsel  for  Hill,  does  not  support  such  a 
proposition,  as  in  that  case  there  was  evi- 
dence of 'express  authority  to  receive  the 
I>aym«nt  made.  In  this  case  there  is  noth- 
ing to  show  that  the  Guaranty  Investment 
Company  liad  possession,  or  claimed  posses- 
sion or  c(Hitrol,  of  the  note  and  mortgage  aft- 
er their  transfer  to  Bronson  in  1887.  The 
payment  under  such  circumstances  was 
made  wholly  at  the  ri.sk  of  the  payor.  In 
these  views  we  find  support  in  the  following 
cases:  Best  v.  Crall,  23  Kan.  482;  Cowles 
jr.  Boms,  28  Kan.  88;  Smith  t.  Kidd,  68  N. 


T.  130;  Crane  v.  Oruenewald,  120  N.  T.  2T4, 
24  N.  B.  456;  Lumber  Co.  v.  Llttlejohn,  81 
Neb.  606,  48  N.  W.  476;  Keohane  v.  Smith. 
97  lU.  156;  Blggerstaff  v.  Marston,  161  Masa 
101,  86  N.  B.  785;  Watson  v.  Wyman,  161 
Mass.  96,  86  N.  B.  692;  Mulcahy  v.  Fenwick. 
161  Mass.  164,  36  N.  B.  689;  WUllams  v. 
Walker,  2  Sandf.  Ch.  325;  L>ee  v.  Clark,  89 
Ma  553.  1  S.  W.  142. 

It  is  objected  by  the  plaintiff  that  there  la 
a  variance  between  the  evidence  offered  a* 
to  paymmt  and  the  allegation  of  payment  in 
the  answer;  that  the  answer  alleges  pay- 
ment by  Mrs.  Ashlock,  while  the  evidence 
tends  to  show  that,  if  payment  was  made,  it 
was  made  by  HUI.  We  think,  however,  that 
there  was  no  substantial  variance;  that,  un- 
der the  agreement  between  Mrs.  Ashlock  and 
Hill,  it  might  be  considered  as  a  payment 
made  by  her  tlirough  him. 

For  the  errors  mentioned  in  this  opinion, 
the  judgment  rendered  upon  the  issues  join- 
ed between  Bronson  and  Hill  will  be  revers- 
ed, and  a  new  trial  ordered.  The  decision 
of  the  district  court  upon  the  issues  joined 
between  the  other  parties  to  this  suit  is  not 
disturbed.    Ail  the  judges  concurring. 


a  KUk  A.  7S4) 
SMITH  T.  BRYANT. 

(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, W.  D.     Oct.  9,  1895.) 

IxooirPBTsin  Bnosiiaa- Evfcot  oh  Jodoirmt. 

While  a  jndgment  based  upon  incompe- 
tent testimony  may  be  sustained  where  such 
testimony  relates  to  a  proper  measure  of  dam- 
ages, and  is  received  at  the  trial  court  withoat 
objection,  yet,  when  the  record  clearly  discloses 
that  the  damages  with  regard  to  which  testi- 
mony was  given  are  such  as  cannot  be  recovered 
in  an  action  of  the  character  being  tried,  a 
judgment  for  damages,  based  npon  such  testi- 
mony, la  erroneous,  and  cannot  be  sustained. 

(Syllabus  by  the  Court) 

Brror  from  district   conrt,   Ford   county; 

A.  J.  Abbott,  Judge; 

Action  of  replevin  I^  George  F.  Bryant 
against  H.  D.  Smith.  Plaintiff  had  judg- 
ment, and  defendant  brings  eiror.    Reveraed. 

Sutton  &  McGarry,  for  plaintiff  In  error. 

B.  F.  Miltcm,  for  defendant  in  error. 

OOLB,  J.  This  was  an  action  in  replevin, 
brought  in  the  district  court  of  Ford  county 
by  the  defendant  in  error,  George  F.  Bryant, 
to  recover  from  the  plaintiff  in  error,  H.  D. 
Smith,  the  possession  of  certain  groceries 
which  it  is  claimed  were  unlawfully  detain- 
ed by  said  Smith,  and  which  were  alleged  to 
be  of  the  value  of  $327.9&  The  plaintiff  in  er- 
ror (defendant  below)  justified  in  his  answer 
by  alleging  that  he  was  a  constable  of  Speaiv 
vllle,  in  Ford  county,  and  that  he  held  said 
property  by  virtue  of  an  order  of  attach- 
ment and  sale  issued  by  a  justice  of  the 
peace  of  said  county.    The  cause  waa  tried 
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by  the  court  withotit  a  jury,  and  a  Judgment 
rendered  In  favor  of  Bryant  for  the  poeses- 
sion  of  the  goods,  and  for  damages  in  the 
Bum  of  $800.  It  appears  from  the  evidence 
that  in  December  of  1887  the  firm  of  Weston 
&  Byrns,  who  were  doing  business  at  Ford, 
in  Ford  county,  Kan.,  gave  two  chattel  mort- 
gages upon  their  stock  of  goods,  and  after- 
wards executed  a  bill  of  sale  to  Bryant  for 
the  entire  stock,  subject  to  the  mortgages 
jibove  referred  to,  and  placed  Bryant  in  pos- 
session of  the  stock.  The  attachment  which 
gave  rise  to  this  action  was  made  by  some 
of  the  creditors  of  Weston  &  Byrns.  Tlte 
petition  in  this  case  does  not  allege  any  dam- 
ages, but  upon  the  trial  of  the  cause  the 
court  permitted  evidence  to  be  given  of  dam- 
ages arising  oat  of  the  loss  of  business  and 
of  probable  profits  claimed  to  have  been  sus- 
tained by  Biyant  by  reason  of  the  attachment 
having  been  made,  and  also  of  certain  expens- 
es claimed  to  have  been  incurred  by  Bryant 
for  the  same  reason.  These  expenses  consist- 
ed of  $70,  paid  out  by  Bryant  in  making  a 
trip  to  St  Joseph,  Mo.,  for  the  purpose  of 
conferring  with  the  holders  ot  the  mortgages; 
and  $750,  paid  by  the  mortgagees  to  a  sales- 
man sent  by  them  to  take  charge  of  the 
stock  when  the  creditors  of  Weston  &  Byrns 
began  making  their  attachments.  The  plain- 
tiff in  error  contends  that  the  court  erred  in 
admitting  any  evidence  of  damages  under 
the  allegations  of  the  petition,  and  that  the 
court  further  erred  in  admitting  testimony 
0f  speculative  damages  arising  from  the  loss 
of  business  and  the  probable  profits  of  busi- 
ness. In  answer  to  this  it  Is  contended  by 
the  defendant  in  error  that  the  evidence  now 
objected  to  was  received  upon  the  trial  with- 
out specific  objection,  and  he  further  claims 
that  counsel  for  plaintiff  in  error  tried  this 
case  in  the  lower  court  upon  the  theory  that 
the  possession  of  the  officer  under  his  writ 
of  attachment  was  good,  for  the  reason  that 
it  was  claimed  that  the  sale  by  Weston  & 
Byrns  to  Bryant  was  not  In  good  faith,  and 
that  the  mortgages  given  by  Weston  &  Byrns 
were  fraudulent;  and  that,  having  tried  bis 
case  upon  tlie  one  theory  in  the  court  below, 
the  plaintiff  in  error  must  be  hdd  to  that 
theory  in  this  court  It  is  somewhat  diffi- 
cult to  determine  from  the  record  in  this  case 
upon  Just  what  theory  the  trial  proceeded  In 
the  court  below.  The  evidence  of  Bryant  up- 
on the  different  items  of  damages  which  are 
here  objected  to  seems  to  have  t)een  receiv- 
ed without  objection  in  the  trial  court,  al- 
though specific  obJectioB  was  made  to  the 
same  line  of  testimony  offered  by  him  through 
other  witnesses.  But  conceding  that  this 
incompetent  testimony  was  admitted  with- 
out objection,  yet  the  conclusion  which  is 
Hrrived  at  by  defendant  in  error  is  an  erro- 
neous one.  The  court  could  render  Judgment 
for  no  greater  sum  than  was  claimed  by  the 
iillegations  of  the  petition;  and  while  a 
Judgment  might  be  sustained  upon  compe- 
tent testimony,  where  that  testimony  related 


to  a  proper  measure  of  damages,  yet  when 
the  record  clearly  discloses  that  the  damages 
with  regard  to  which  this  testimony  wa» 
given  were  such  bb  could  not  be  recovered  in 
an  action  of  this  character,  a  Judgment  of 
the  court  for  damages  woold  be  erroneous, 
and  cannot  be  sustained.  No  claim  is  made 
In  this  case  of  any  malice  upon  the  part  of 
the  officer  making  the  levy,  and  the  rule  is 
well  settled  that  in  such  a  case  the  meas- 
ure of  damages  Is  the  value  of  the  prop- 
erty, together  with  interest  and  costs.  In  case 
the  same  be  retained  by  the  officer,  and  for 
the  retention  of  the  pn^perty  and  costs  In 
case  the  possession  of  the  property  remains 
with  the  plaintiff.  When  the  evidence  was 
concluded  in  this  case  it  became  the  duty  of 
the  court  to  determine  whether  the  plaintiff 
was  entitled  to  the  possestion  of  the  property 
in  t]uefltion,  and,  If  so,  to  what  amount  of 
damages  he  was  entitled.  And  this  must  be 
allowed,  not  for  all  sums  which  the  admis- 
sion 'of  testimony  may  establish,  but  for 
such  items  of  damage  established  by  the  evi- 
dence as  the  law  permits  a  party  to  recover 
in  such  an  action.  Cobl>ey,  Repl.  792;  RUey 
V.  LItUefield,  84  Mich.  22,  47  N.  W.  576;  Rail- 
way Co.  v.  Bell  (Kan.  App.)  41  Pac.  209.  We 
have  examined  the  authorities  cited  by  coun- 
sel for  defendant  in  error,  and  do  not  think 
they  support  the  position  taken  in  his  brief. 
As  the  judgment  of  the  court  was  based  up- 
on a  measure  of  damages  which  was  clearly 
erroneous,  this  case  must  be  reversed,  and" 
remanded  for  a  new  trial  So  ordwed.  All 
the  justices  concurring. 


(1  Kan.  App.  770) 
ATCHISON.  T.  &  S.  F.  R.  CO.  T.  DICKEY. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Oct.  9,  1895.) 

Action  for  Personal  Injuries— Pleadisg—Slt- 
FiciESCT  OP  Petitiox— Evidence — VEBnicT. 

1.  Where  the  plaintiff  in  an  action  for  dam- 
aees  arising  from  injuries  received  through  th(. 
alleged  negligence  and  carelessness  of  a  railroad 
company  relies  upon  the  common-law  action, 
and  not  upon  a  statutory  right  to  recover,  it  is 
unnecessary  for  the  petition  to  show  that  tJio 
action  could  be  maintained  in  the  state  where 
it  is  alleged  the  injury  occnrred,  even  whon 
the  action  is  commenced  in  this  state  and  the 
injury  is  alleged  to  have  occurred  in  another 
state. 

2.  In  an  action  brought  by  the  husband  to 
recover  damages  arising  from  loss  of  service's 
of  his  wife,  which,  it  is  alleged,  arose  from  ce:^ 
tain  injuries  received  by  her  through  the  negli- 
gence and  cnrclrssncss  of  a  railroad  company, 
the  petition  must  not  only  allege  the  marital  re- 
lation, but  also  such  other  facts  as  indicate 
that  at  the  time  of  the  injury  the  relations  of 
the  plaintiff  and  his  wife  were  audi  as  to  entitle 
him  to  her  services. 

3.  Where  certain  special  findings,  answered 
by  the  jury  and  returned  with  their  general  ver- 
dict are  inconsistent  with  each  other,  and  are 
contrary  to  the  evidence,  a  new  trial  should  be 
granted. 

4.  Where,  in  an  action   for  damages,   the 
answers  to  the  special  findings  disclose  that  a 
largo  part  of  the  verdict  was  rendered   under' 
the  influence  of  prejudice  and  passion,  it  must 
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be  presnmed  thnt  the  whole  verdict  was  render- 
pd  under  like  influence,  and  in  such  a  case  a  new 
trial  should  be  Krantod. 

5.  Where,  in  an  action  for  damages,  the 
answer  sets  up  certain  acts,  which,  it  is  claim- 
ed, show  contributory  negligence,  ^e  evideuco 
under  such  answer  is  properly  restricted  to  the 
particular  acts  so  alleged. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  cotinty; 
A.  J.  Abbott,  Judge, 

Action  by  T.  M.  Dickey  against  the  Atchi- 
son, Tcpeka  &  Santa  F6  Railroad  Company. 
Plaintiff  had  Judgment,  and  defendant  brings 
error.     Reversed. 

A.  A.  Hurd  and  M.  W.  Sutton,  for  plaintiff 
In  error.  George  E.  Morgan,  for  defendant  in 
error. 

OOLB,  J.  This  -was  an  action  brought  In 
the  district  court  of  Finney  county,  Kan.,  by 
T.  M.  Dickey,  as  the  husband  of  Jane  Dickey, 
In  which  he  seeks  to  recover  from  the  railroad 
company  for  alleged  loss  of  services  conse- 
quent upon  the  injury  of  Jane  Dickey 
through  the  negligence  and  carelessness  of 
said  company.  There  was  a  verdict  and  Judg- 
ment for  the  plaintiff  below,  and  the  railroad 
company  brings  the  case  here  for  review. 

The  petition  alleges  that  for  a  long  time  pre- 
vk>us  to  the  29th  of  October,  1888,  and  at  the 
time  of  filing  said  petition,  the  plaintiff  and 
said  Jane  Dickey  were  husband  and  wife. 
It  then  alleges  the  corporate  existence  of  the 
defendant  company  under  the  laws  of  the 
state  of  Kansas,  and  that  said  company  was 
engaged  in  the  business  of  operating  a  rail- 
'  road  and  carrying  passengers  for  hire  uixMi 
its  cars,  in  the  states  of  Kansas  and  Colorado; 
that  on  or  about  the  29th  day  of  October, 
1888,  Jane  Dickey  purchased  from  defend- 
ant's agent  at  Garden  City,  in  the  state  of 
Kansas,  a  ticket  from  Garden  City  to  Pueblo, 
Colo.,  and  entered  one  of  the  regular  passen- 
ger cars  provided  by  the  defendant  for  trans- 
porting passengers  from  Garden  City  to  Pue- 
blo, and  that  she  remained  in  said  car  until 
the  train  reached  the  town  of  Ia  Junta,  Colo., 
at  which  point,  it  is  alleged,  she  was  request- 
ed by  the  agent  of  the  defendant  to  leave 
said  car,  and  enter  another,  and  that  while 
she  was  endeavoring  to  comply  with  said 
request,  and  while  upcm  the  steps,  the  said 
car  was,  by  the  servants  of  the  defendant, 
negligently  and  without  any  warning,  sudden- 
ly and  violently  moved,  by  which  she  was 
thrown  to  the  ground,  between  the  platform 
and  the  track,  and  that  while  in  such  posi- 
tion she  was,  by  the  motion  of  the  car, 
bruised  and  lacerated,  and  that  the  bones  of 
her  \ovrer  leg  and  ankle  were  crushed,  and 
that  by  reason  of  such  fall  and  Injuries,  and 
the  fright  occasioned  thereby,  her  nervous 
system  was  severely  shocked;  that  the  inju- 
ries complained  of  were  permanent,  greatly 
impaired  the  use  of  the  limb  so  Injured,  and 
rendered  her  a  permanent  cripple.  The  peti- 
tion then  alleges  that,  by  reason  of  auch  inju- 


ries so  Inflicted  on  his  wife,  the  plaintiff  has 
been  compelled  to  expend  large  sums  of  mon- 
ey for  medical  attendance,  medicine,  and 
nursing,  and  for  other  purposes,  in  caring  for 
her  during  the  illness  caused  by  said  injury, 
and  that,  by  reason  of  the  nature  and  perma- 
nent character  of  the  injuries  so  inflicted 
upon  bis  wife,  plaintiff  has  been  and  will 
be  put  to  great  expense  for  the  proper  care 
of  bis  wife,  and  has  been  and  will  be  deprived 
of  her  services,  to  his  damage  In  the  sum  of 
$5,000,  for  which  sum  he  prays  judgment  To 
this  petition  the  defendant  railroad  company 
filed  its  general  demurrer,  which  was  by  the 
court  overruled,  whidi  ruling  is  assigned  as 
the  first  error  in  this  case.  The  grounds 
urged  by  the  counsel  for  plaintiff  In  error, 
upon  which  it  is  claimed  the  demurrer  should 
have  been  sustained,  are:  First,  tliat  the  pe- 
tition should  have  alleged,  not  only  tliat  the 
plaintiff  and  Jane  Dickey  were  husband  and 
wife  at  the  time  the  injuries  were  alleged  to 
have  been  received  by  her,  and  at  the  time 
the  action  was  commenced,  but  should  also 
show  that  the  plaintiff  and  Jane  Dickey  lived 
and  cohabltated  together  during  such  time, 
and  that  such  actual  relations  existed  be- 
tween them  as  would  indicate  that  plaintiff 
was  entitled  to  her  services;  and,  second,  that 
the  petition  shows  that  the  injuries  were  re- 
ceived in  the  state  of  Colorado,  and  falls  to 
show  that  this  action  could  tiave  been  main- 
tained In  the  state  of  Colorado,  and  that  it 
must  appear  in  the  petition  that  the  Injury 
was  actionable  in  Colorado,  where  it  occurred, 
before  the  action  could  be  maintained  for  such 
Injury  in  the  state  of  Kansas. 

The  second  of  these  propositions  is  without 
merit.  The  phiintiff  in  this  action  was  pur- 
suing, not  a  statutory  remedy,  but  a  common- 
law  right  of  action,  transitory  in  its  nature, 
and  which  could  be  maintained  in  this  state. 
The  case  cited  by  the  counsel  for  plaintiff  in 
error  was  where  a  statutory  right  alone  had 
been  invoked,  and  the  decision  therein  given 
plainly  proceeds  upon  ttiat  theory. 

The  other  objection  raises .  a  more  serious 
question.  It  is  true  that  the  rule  formerly 
was  that  husband  and  wife  are  one  persion, 
and  that  he  has  the  exclusive  right  to  the  la- 
bor, services,  and  earnings  of  the  wife;  nnd, 
if  this  rule  still  T>btains,  it  would  follow,  as  a 
natiual  result,  that  an  allegation  of  the  mar- 
ital relation  would  be  sufllcient.  But  this  old 
rule  has  lieen  radically— and,  we  think,  wisely 
—changed.  Many  of  the  restraints  and  dis- 
abilities of  coverture  have  been  removed  by 
positive  legislative  enactment,  so  that  to-day, 
in  this  state,  a  married  woman  may  carry  on 
any  trade  or  business,  perform  any  labor  or 
service,  and  her  earnings  from  said  trade  or 
business,  labor  or  service,  ar«  her  sole  and 
separate  property;  and  she  may  sue,  both  to 
protect  and  enforce  her  rights,  in  the  same 
manner  as  if  she  were  unmarried.  It  follows 
from  this,  as  was  said  in  an  opinion  of  Justice 
.Tohnston  in  City  of  Wyandotte  v.  Agan,  87 
Kan.  Q30,  15  Pac  628,  "that  the  time  and 
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services  of  the  wife  do  not  necessarily  belong 
to  the  husband,  nor  does  an  Injury  which 
causes  the  loss  of  such  time  and  service  nec- 
essarily accrue  to  him.  At  least  a  portion  of 
her  tluie  may  be  given  to  the  labor  done  on 
her  sole  and  separate  account  The  profits  or 
earnings  of  such  labor  or  business  are  her 
sole  and  separate  property,  and  cannot  be  ap- 
propriated or  controlled  by  her  bus"  -.ad  with- 
out her  consent  So  far,  then,  as  she  Is  de- 
prived of  these,  she  suffers  a  loss  which  is 
personal  to  herself,  for  which  she  alone  can 
recover.  The  fact  that  she  is  partially  or 
wholly  dependent  upon  the  husband  for  sup- 
port does  not  abridge  her  right  of  action,  nor 
transfer  to  him  that  which  accmed  solely  to 
her."  In  Townsdin  v.  Nutt,  19  Kan.  282,  an 
action  was  brought  by  the  wife  to  recover 
damages  for  an  alleged  assault  and  battery. 
The  petition  was  in  the  usual  form,  and  did 
not  disclose  that  the  plaintiff  was  a  married 
woman.  It  did  state  that  she  was  hindered 
and  prevented  from  perf wming' her  necessary 
work  from  the  injuries  which  she  received, 
and  that  she  nad  been  compelled  to  pay,  and 
had  paid,  a  certain  sum,  to  be  cured  of  such 
Injuriea  The  defendant  in  answer  to  this 
petition,  set  forth,  as  a  separate  def^ise,  that 
at  and  before  filing  said  petition  the  plaintiff 
was  a  married  woman,— Intermarried  with 
William  Nutt— and  that  she  was  still  a  mar- 
ried, woman.  Upon  the  motion  of  the  plain- 
tiff the  trial  court  struck  out  this  defense,  as 
Irrelevant  and  immaterial  matter;  and,  this 
being  alleged  as  error,  the  supreme  court,  in 
an  opinion  written  by  Chief  Justice  Horton, 
say:  "No  error  was  committed  thereby.  Even 
if  the  husband  be  liable  in  some  cases  for 
medical  aid  furnished  the  wife,  and,  under 
some  conditions,  is  the  party  to  recover  for 
the  loss  of  the  seirlces  of  the  wife^  in  this 
case  the  pleading  struck  out  was  not  suffi- 
ciently specific  and  full  to  tender  a  defense. 
The  injuries  were  alleged  to  have  occurred 
about  the  1st  of  February,  1876;  the  petition 
was  not  filed  until  March,  afterwards;  and,  as 
to  the  coverture  at  the  time  of  the  assault  and 
battery,  nothing  is  asserted.  Neither  does 
the  attempted  answer  set  forth  any  drcnm- 
fltances  showing  that,  within  the  decisions  of 
this  court,  the  husband  was  responsible  for 
the  medical  treatment  of  the  "Wife,  or  entitled 
to  her  earnings.  Not  only  should  the  mar- 
riage have  been  stated  as  of  the  time  prior  to 
the  payment  of  the  money  for  medical  treat- 
ment and  loss  of  services,  but  the  pleading 
should  at  least  have  shown  that  the  plaintiff 
and  her  husband  lived  and  cohabited  togeth- 
er, and  possibly  it  should  also  have  appeared 
that  the  wife  was  not  engaged  In  perf(»^ning 
labor  and  services  on  her  separate  account. 
•  •  •  The  plaintiff  In  errM  seems  to  have 
contented  himself  with  the  old  plea  of  'feme 
covert,'  and  to  have  disregarded  the  provisions 
of  the  laws  which  authorize  a  married  woman 
to  sue  and  be  sued  in  the  same  manner  as  if 
she  was  nnmarried,  and  to  perform  labor  and 
services  on  ber  sole  and  separate  account 


and  make  the  earnings  therefrom  ber  sole  and 
separate  prop»ty.*'  From  the  doctrine  an- 
nounced In  th^e  two  cases,  It  plainly  appears 
that  a  pleading  which  simply  alleges  the  mar- 
ital relatioq  does  not  tender  an  issue,  as  re- 
gards the  services  of  the  wife,  either  as  a 
cause  of  action  or  as  a  defense.  Nor  do  we 
think  that  the  further  allegation  contained  in 
the  petition  in  tills  case— that  by  reason  of  the 
Injuries  complained  of  the  plaintiff  "has  been 
and  will  be  deprived  of  her  services" — is  suffi- 
cient to  remedy  this  defect  This  latter  allega- 
tion is  a  statement  of  a  conclusion  alleged  by 
the  pleader  to  be  the  natural  result  of  the 
injuries  sustained,  and  not  the  result  of  any 
relationship  existing  between  the  plaintiff  and 
the  injured  party,  by  reason  of  which  plain- 
tiff was  entitled  to  such  services.  It  could 
only  have  the  force  contended  for  by  the  de- 
fendant In  error  by  Invoking  the  aid  of  the 
old  rule  of  law  which  the  later  decisions  and 
statutory  enactments  have  so  radically  chan- 
ged.- Upon  the  first  objection  urged  by  the 
plaintiff  in  error,  the  demurrer  should  have 
been  sustained. 

Plaintiff  in  error  further  urges  that  the  trial 
court  erred  in  overruling  the  motion  for  a  new 
trial  made  by  the  plaintiff  In  error  below  tot 
the  reason  that  the  answers  to  the  special 
questions  of  findings  submitted  to  the  jury  at 
its  request  were  Inconsistent  contrary  to  the 
evidence,  and  the  amount  awarded  excessive. 
The  questions  and  answers  to  which  om:  at- 
tention Is  especially  directed  are  as  follows:  "(7) 
How  much  do  you  allow  plaintiff  for  loss  of 
services  of  his  wife?  Ans.  $400.  (8)  Did  yoa 
allow  anything  for  loss  of  society  of  his  wife? 
It  so,  how  much?  Ans.  |1,200."  "(12)  How 
much  do  you  find  the  plaintiff  was  required 
and  obligated  to  pay  for  help  employed  to 
perform  the  ordinary  services  that  would  have 
been  performed  by  Mrs.  Dickey  but  for  the 
injury  complained  of?  Ans.  Nothing."  TSie 
court  1q  Instmctlng  the  jury  as  to  the  meas- 
ure of  damages  in  case  the  plaintiff  should 
recover,  carefully  set  forth  its  views,  spec- 
ifying exactly  what  damages  the  jury  were 
entitled  to  allow  In  a  case  of  this  kind.  First, 
as  to  expenses,  the  court  Instructed,  In  snb- 
stance,  that,  if  the  plaintiff  was  entitled  to 
recover  at  all,  he  was  entitled  to  recover  for 
the  pecuniary  loss  sustained  by  him  by  reason 
of  the  Injury  c^  his  wife,  and  that  such  loss 
was  the  actual  amount  necessarily  incurred  by 
him  for  medicines,  medical  attendance,  and 
such  necessary  appliances  as  he  purchased; 
also,  the  actual  amount  paid  or  obligations  in- 
curred by  him  tor  the  necessary  services  and 
labor  substituted  for  the  ordinary  services 
of  his  wife.  And  the  court  Instructed,  in 
substance,  that  as  to  services.  In  a  case  of 
this  character,  there  was  included  whatever  of 
aid,  assistance,  comfort,  and  society  the  wife 
was  expected  to  render  to  or  bestow  upon  her 
husband  under  the  circumstances  In  which 
they  were  placed,  and  that  as  applied  to  has- 
band  and  wife,  loss  of  services  means  loss  ot 
society,  assistance,  comfort  &nd  aid  -wbicb  the 
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wife  only  could  begtow,  and  not  simply  those 
menial  services  which  could  be  measured  In 
value  by  the  money  required  to  pay  for  them, 
or  to  purchase  their  substitute.  Clearly,  un- 
der these  Instructions,  the  court  Intended,  In 
case  the  Jury  should  find  for  the  plaintiff, 
they  i^ould  find— First,  such  actual  expenses 
as  he  had  Incurred  by  reason  of  the  Injury, 
and  which  were  specifically  named;  and,  sec- 
ond, as  a  compensation  for  the  loss  of  serv- 
ices, such  smu  as  would  remunerate  plaintiff, 
not  only  for  the  actual  service  which  the  wife 
might  have  rendered,  but  also,  as  Included  by 
the  court  in  the  term  "services,"  a  recompense 
for  the  loss  of  her  society,  aid,  and  comfort, 
as  e.\plalned  by  the  court!  A  necessary  de- 
duction from  these  Instructions  Is  that  what- 
ever was  allowed  for  loss  of  services  and  so- 
ciety should  be  Included  In  the  one  sum,  and 
that  whatever  further  sum  was  allowed  should 
be  simply  to  cover  the  actual  monetary  loss 
incurred  by  the  plaintiff.  The  evidence  In 
this  case,  and  the  finding  of  the  Jury  in  an- 
swer to  the  twelfth  question  submitted  to 
them,  shows  that  the  plaintiff  had  been  dam- 
aged in  no  sum  whatever  by  reason  of  the 
loss  of  the  ordinary  services  that  would  have 
been  performed  by  his  wife  but  for  the  in- 
Jury  complained  of,  and,  if  this  was  the  case, 
he  was  not  entitled  to  recover  for  any  loss; 
yet  the  Jury  allowed  him  $400  for  the  loss  of 
services  of  his  wife.  These  two  findings  are 
plainly  Inconsistent  with  the  answer  to  the 
eighth  finding,  on  which  plaintiff  was  allowed 
to  recover  $1,200  for  the  loss  of  his  wife's  so- 
ciety. 

Counsel  for  the  defendant  In  error  contends 
that  this  court  ought  Jiot  to  sanction  the  em- 
'  ployment  of  special  questions  for  the  purpose 
of  tricking  Jurors  into  an  apparent  disregard 
for  the  Instructions  of  the  court.  We  do  not 
so  consider  these  questions.  They  were  plain- 
ly framed,  and  the  instructions  of  the  court 
plainly  directed  the  manner  in  which  they 
should  be  answered.  And  the  defendant  be- 
low had  a  right,  by  plain  questions,  to  have 
Indicated  to  it  the  grounds  upon  which  the 
Jury  granted  damages  to  the  plaintiff  below. 

The  plaintiff  In  error  further  contends  that 
the  court  erred  in  excluding  certain  evidence 
offered  on  the  trial  of  said  cause  by  said 
plaintiff  In  error.  The  character  of  the  testi- 
mony offered  was  to  prove  that  a  portion  of 
the  Injuries  complained  of  resulted  from  a 
lack  of  care  and  attention  on  the  part  of 
plaintiff  and  his  wife,  and  from  a  failure  to 
procure,  within  what  was  claimed  to  be  a  rea- 
sonable time,  medical  attention  for  said  inju- 
ries; and  the  defendant  also  attempted  to 
show  that  the  treatment  first  given  by  the 
physician  called  was  unskillful,  and,  in  a 
great  measure,  caused  the  permanency  of 
such  injury.  The  court  properly  excluded 
such  evidence.  The  defense  tendered  by  the 
railroad  company  attempted  to  set  up  certain 
contributory  negligence,  by  alleging  that  the 
Injuries  complained  of  by  Mrs.  Dickey  were 
the  result  of  her  own  carelessness,  and  that 
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only  for  the  reason,  as  they  allege,  that  she 
stepped  from  the  train  while  It  was  yet  mov- 
ing, and  after,  as  It  was  claimed,  she  had 
heen  directed  by  the  servants  of  the  defend- 
ant company,  to  retain  her  seat  until  the  train 
had  stopped.  The  plaintiff  had  a  right  to 
assume  thot  this  would  be  the  only  act  of 
contributory  negligence  which  he  would  be 
called  upon  to  meet,  and  the  evidence  was 
therefore  properly  restricted  to  that  point. 

A  further  reason  urged  by  the  plaintiff  in 
error  why  a  motion  for  a  new  trial  should 
have  been  sustained  is  that  the  damages  are 
excessive,  and  appear  to  have  been  given  un- 
der the  influence  of  prejudice  and  passion.  It 
is  the  duty  of  courts  to  see  that  exact  justice 
is  meted  out  to  all  litigants  alike,  and  when- 
ever either  the  letter  of  the  law,  entirely  lack- 
ing Its  spirit,  is  invoked,  upon  the  one  band, 
or  a  blind  prejudice,  upon  the  other,  the 
success  of  either  being  the  destruction  of  law 
and  society,  courts  should  use  their  power  to 
protect  litigants,  thereby  maintaining  the 
rights  of  society  at  large,  and  subserving  the 
true  purposes  for  which  they  were  formed. 
It  Is  plain  from  the  evidence  In  this  case 
that  the  wife  of  plaintiff  was  injured,  and 
there  is  an  abundance  of  evidence  to  sustain 
the  proposition  that  this  Injury  was  the  result 
of  the  negligence  and  carelessness  of  the  serv- 
ants of  the  plaintiff  In  error;  but  because  this 
is  true,  and  because,  under  the  evidence^ 
plaintiff  may  have  been  entitled  to  recover 
some  amount,  it  does  not  follow  that  this 
court  should  sustain  a  Judgment  based  upon 
a  verdict  that  not  only  entirely  disregards 
the  Instructions  of  the  trial  court,  but  as- 
sesses large  sums  for  damages  which  are 
based  upon  no  evidence  whatever.  This  was 
not  an  action  brought  by  the  party  injured, 
but  was  one  accruing  to  a  third  party,  who 
was  a  person  standing  In  a  peculiar  relation 
In  life  to  the  injured  person.  As  before  stat- 
ed, the  court  clearly  instructed  the  Jury  as 
to  what  measure  of  damages  the  plaintiff  in 
this  action  was  entitled  to  recover;  but,  not- 
withstanding these  instructions,  the  Jury  find 
the  sum  of  S500  for  mental  distress  and 
anxiety,  and  $266  for  personal  service  of  the 
plaintiff  In  nursing  and  caring  for  his  wife. 
No  testimony  whatever  was  given  to  form  a 
basis  for  these  items  of  damage,  and,  under 
the  instructions  of  the  court,  they  could  not 
properly  be  recovered,  even  if  testimony  had 
been  admitted,  and  upon  the  hearing  of  the 
motion  for  a  new  trial  they  were  strickeA  out 
by  the  court:  but  the  fact  that  the  Jury  al- 
lowed these  amounts  in  connection  with  the 
other  amounts  which  were  allowed,  and  the 
further  fact  that,  when  the  trial  court  requir- 
ed the  plaintiff  below  to  remit  the  two  sums 
referred  to,  it  must  have  been  because  the 
court  believed  that  said  sums  bad  been  al- 
lowed under  tlie  influence  of  prejudice  and 
passion,  compels  the  belief  that  the  whole 
sum  must  have  been  allowed  under  the  sanle 
influence,  and,  such  being  the  case,  no  part 
of  the  verdict  should  be  allowed  to  stand.    As 
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supporting  these  views,  attention  Is  directed 
to  Railway  Co.  v.  Peavey,  34  Kan.  478,  8  Pac. 
780;  Railroad  Co.  v.  Cone,  37  Kan.  567,  15 
Pac.  499;  Stelnbuehel  v.  Wright,  43  Kan.  307, 
23  Pac.  560. 

Plaintiff  in  error  further  contends  that  the 
court  erred  In  instructing  the  Jury  In  regard 
to  the  meaning  and  scope  of  the  word  "serv- 
ices," when  employed  to  indicate  the  ground 
on  which  the  husband  is'  allowed  to  main- 
tain an  action.  From  the  views  expressed 
in  this  opinion,  we  deem  it  unnecessary  to 
decide  whether  the  term  "services,"  when 
used  In  such  connection.  Includes  society,  or 
not,  or  to  discuss  any  other  errors  alleged 
on  the  part  of  plaintiff  In  error.  For  the  er- 
rors above  indicated  the  judgment  In  this 
case  is  reversed,  and  the  cause  remanded  for 
further  proceedings  In  accordance  with  this 
opinion.    All  the  Justices  concurrrlng. 


(23  Ner.  29) 
RONNOW  et  di.  v.  DELMUE  et  al.    (No. 
1.439.) 

(Supreme  Court  of  Nevada.     Oct  22,  1895.) 

PlBADIKO  —  TiMB    OF   VERIFICATION  —  DECREE  — 

SoFFiciBKCT— Diversion  of  Watbbs — 
Review  on  Appeau 

1.  In  an  action  for  the  diversion  of  water, 
the  complaint,  filed  April  11, 1894,  was  sworn  to 
November  17,  1893;  and  it  was  objected  that 
it  did  not,  for  this  reason,  state  a  cause  of  ac- 
tion existing  at  the  time  of  the  commencement 
of  the  action.  Udd,  that  the  allegations  of  the 
complaint  should  be  construed  as  referring  to 
the  time  of  the  commencement  of  the  action, 
and  that  it  was  sufficient. 

2.  A  decree  is  not  void  because  it  refers  to 
the  complaint  for  a  description  of  the  property 
affected  by  it,  does  not  contain  the  stipulation 
upon  which  it  was  based,  does  not  strictly  con- 
form to  the  stipulation,  and  was  not  entered 
against  all  the  parties  defendant  in  the  action. 

3.  Although  parties  having  separate  inter- 
ests in  the  water  of  a  stream  cannot  unite  in 
an  action  for  damages  for  its  past  diversion, 
they  may  unite  in  an  action  to  restrain  future 
diversions. 

4.  Where  there  is  no  exception  to  the  want 
of  a  finding,  or  because  the  finding  upon  some 
issue  is  defective,  a  finding  must  be  presumed, 
in  suDDort  of  the  decree;  and  where  the  evi- 
dence UDon  the  point  is  conflicting  the  appel- 
late court  will  not  interfere. 

5.  Where  the  title  to  water  has  been  ob- 
tained by  prior  appropriation,  a  decree  enjoin- 
ing one  from  wrongfully  diverting  it  is  not  er- 
roneous merely  because  the  party  so  enjoined 
owns  the  land  through  which  the  water  nat- 
urally flows. 

(Syllabus  by  Bigelow,  C.  J.) 

Appeal  from  district  court,  Lincoln  county; 
A.  E.  Chen^,  Judge. 

Action  by  C.  P.  Ronnow  and  others  against 
Jo8q>h  Delmae  and  others.  Judgment  for 
complainants,  and  defendants  appeal.  Af- 
firmed. 

George  S.  Sawyer,  for  appellants.  T.  J. 
Osborne  and  Henry  Rives,  for  respondents. 

BIGELOW,  0.  J.  Action  to  recover  dam- 
ages for  the  diversion  of  water  to  which  the 
plaintiffs  claim  title  by  virtue  of  prior  ap- 


propriation, and  for  an  injunction  to  restrain 
the  future  diversion  thereof. 

The  complaint  was  filed  April  11,  1894,  but 
It  was  verified  November  17,  1893,  and  for 
this  reason  it  is  claimed  that  it  does  not  state 
a  cause  of  action  existing  at  the  time  of  the 
commencement  of  the  action.  It  would  seem, 
however,  that,  wherever  the  complaint  al- 
leges the  existence  of  a  fact  In  the  present 
tense.  It  should  be  construed  as  referring  to 
the  time  of  the  commencement  of  the  action, 
and  not  to  the  time  when  it  was  sworn  to. 
It  was  not  necessary  that  It  should  be  veri- 
fied at  all,  and,  if  it  had  not  been,  that  cer- 
tainly would  be  the  proper  construction  to  be 
put  upon  such  an  allegation.  If  the  fact  that 
it  was  verified  so  long  beforehand  has  any 
effect  whatever,  it  should  be  to  nullify  the 
verification,  and  leave  the  complaint  the 
same  as  though  It  had  never  been  Terified. 
Such  a  verification  might  be  stricken  oat  on 
motion,  or,  .If  treated  as  a  nullity,  the  only 
consequences  that  would  follow  would  be 
tha't  defendants  would  not  be  required  to 
make  specific  denials,  nor  to  verify  their  an- 
swer. 

2.  The  complaint  alleges  the  plaintiffs'  prior 
appropriation  of  the  water,  which  does  not 
appear  to  have  been  seriously  questioned  up- 
on the  trial,  except  as  to  four  acres,  and  then 
pleads,  by  way  of  estoppel,  the  recovery  by 
the  plaintiffs'  predecessors  in  interest,  against 
the  defendants'  predecessors  in  interest,  of  a 
decree  for  the  possession  of  the  water.  Upon 
the  trial  this  decree  was  admitted  In  evi- 
dence, and  several  assignments  of  error  are 
predicated  upon  this  ruling.  The  decree  was 
rendered  upon  stipulation,  and  Is  defective 
In  several  respects,  but  we  do  not  think  it  Is  ' 
void.  It  appears  from  It  that  the  right,  title, 
and  right  to  the  possession  of  all  the  water 
in  the  stream,  except  enough  to  Irrigate  four 
acres,  was  decreed  to  be  in  the  plaintiffs  in 
the  action;  and,  although  it  contains  no  de- 
scription of  the  water  so  awarded.  It  refers 
to  the  complaint  for  that  purpose,  where  the 
description  Is  ample.  While  this  is  bad  prac- 
tice,—for  a  decree  should  be  complete  in  It- 
self, without  reference  to  other  documents  or 
records,— such  a  decree  is  not  void.  1  Freem. 
Judgm.  I  50c;  Kelly  v.  McKlbben,  54  CaL 
192.  It  is  no  more  necessary  that  the  decree 
should  contain  the  stipulation  upon  which  It 
was  based  than  that  It  should  contain  the 
pleadings  or  findings.  It  was  clearly  Intend- 
ed to  conform  to  the  stipulation,  and.  If  It 
does  not,  it  Is  an  error  to  be  corrected  In  that 
case,  and  does  not  render  the  decree  void. 
Nor  Is  it  any  objection  that  It  was  rendered 
against  but  one  of  the  defendants  In  the  ac- 
tion. The  action  may  have  been  dismissed  as 
to  the  otliers,  but,  whether  it  was  or  not.  It 
Is  not  void  as  to  the  one  against  whom  It  was 
entered.    Gen.  St  S§  3170,  3171. 

3.  Upon  the  trial  the  claim  for  damages 
was  dismissed,  and  the  action  continued  sim- 
ply upon  the  equitable  side,  for  an  injunction. 
The  defendants  then  moved  to  dismiss  the 
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action  ■  entirely,  "upon  the  ground  that  the 
Interests  of  the  parties  were  not  in  common, 
—that  they  owned  separate  interests."  This 
motion  was  correctly  overruled.  The  ques- 
tion of  misjoinder  was  not  raised  by  either 
demurrer  or  answer,  and  consequently  was 
waived.  Gen.  St  §{  3062,  3066,  3067.  But 
really  there  was  no  misjoinder.  The  plain- 
tiffs owned  separate  tracts  of  land,  but  they 
were  Joint  owners  of  the  ditch  through  which 
the  water  was  diverted,  and  of  the  water  it- 
self. Even  had  they  owned  separate  ditches 
and  separate  water  rights,  though  they  could 
not  maintain  a  joint  action  for  damages, 
they  could  maintain  such  an  action  for  an  in- 
junction against  future  diversion  or  obstruc- 
tion of  the  stream.  Bliss,  Code  PI.  i  70; 
Foreman  v.  Boyle,  88  Cal.  290,  26  Pac.  04. 

4.  As  the  decree  was  for  the  plaintiffs,  we 
must  presume  that  all  the  material  issues  up- 
on which  there  were  no  findings,  or  upon 
which  the  findings  were  defective,  as  being 
merely  conclusions  of  law,  were  found  in  the 
plaintiffs'  favor;  and  consequently,  there  be- 
ing DO  exception  to  the  findings  upon  these 
Ijolnts,  nor  request  for  further  findings,  that 
the  court  found  that  the  a£ts  of  the  defend- 
ants did  diminish  the  amount  of  water  flow- 
ing to  the  plaintiffs,  and  also  that  the  defend- 
ants' use  of  the  water  had  not  beai  open, 
Iieaceable,  uninterrupted,  under  claim  of 
right,  etc.,  for  the  time  necessary  to  create 
a  prescriptive  title  in  them.  The  most  that 
c-an  be  said  in  defendants'  favor  upon  these 
points  is  that  the  evidence  was  conflicting,— 
that  of  the  plaintiffs'  tending  to  prove  that 
there  had  been  no  such  user,  and  that  their 
acts  bad  diminished  the  quantity  of  the  wa- 
ter; and  under  these  circumstances  the  ap- 
pellate court  cannot  disturb  the  findings,  ei- 
ther express  or  implied,  of  the  trial  court 

5.  If  the  plaintiffs  have  a  right  to  the  un- 
interrupted flow  of  the  water,  except  as  to 
enough  to  irrigate  four  acres  of  land,  the  de- 
fendants have  no  more  right  to  interfere  with 
it  upon  their  own  land,  except  to  take  that 
qiiantlty,  than  they  have  upon  any  other 
land,  and  the  decree  enjoining  them  from  so 
doing  is  unobjectionable.  If  the  law  were 
otherwise  the  right  to  the  use  of  water  would 
rest  upon  a  very  frail  foundation.  No  preju- 
dicial errors  appearing,  the  judgment  Is  af- 
firmed. 

BONXIFIELD  and  BELKNAP,  JJ.,  con- 
cur. 


(23   Nev.   25) 

STATE  ex  rcl.  PYNE  v.  LA  GRAVE,  State 
Comptroller.     (No.  1,445.) 

(Supreme  Court  of  Nevada.     Oct  16.  1895.) 

Maxdamus  to  State  Comptroller— Expenses  of 
Militia — App  bopbi  ati  ok. 
1.  St.  1895.  p.  109,  I  11,  provides  that  a 
county  shall  provide  an  armory  for  militia  com- 
panies therein,  and  that  all  claims  for  expense 
therefor  be  audited  by  the  board  of  military  au- 


ditors, and,  on  approval  of  such  claims,  they 
shall  be  presented  to  the  state  comptroller,  who 
shall  draw  his  warrant  on  the  state  treasurer  for 
the  amount  so  approved;  that  on  its  presenta- 
tion the  treasurer  shall  pay  the  same  out  of 
the  general  fund;  such  expenses  not  to  exceed 
$75  per  month  for  each  company.  Held  not  to 
constitute  an  appropriation,  hence  mandamus 
will  not  lie  to  compel  the  comptroller  to  draw 
his  warrant  to  pay  expenses  of  maintaining  an 
armory. 

2.  Should  such  act  be  construed  as  an  ap- 
propriation, it  would  conflict  with  Gen.  St.  g 
1812,  forbidding  the  comptroller  to  draw  any 
warrant  on  the  treasury  except  there  be  an  un- 
exhausted "specific"  appropriation,  and  requir- 
ing him  to  keep  an  account  of  all  warrants 
drawn  on  the  treasury,  and  a  separate  account 
under  the  head  of  each  specific  appropriation, 
80  as  to  show  the  unexpended  balance  .of  each 
appropriation. 

Original  application  for  mandamus,  on  the 
relation  of  George  D.  Pyne,  against  C.  A.  La 
Grave,  state  comptroller,  requiring  him  to 
draw  his  warrant  in  favor  of  relator,  as  sec- 
retary of  Company  B,  first  regiment,  Neva- 
da National  Guard,  for  the  rent  of  an  armory 
for  the  company.    Writ  denied. 

J.  Ponjade,  for  relator.  Atty.  Gen.  Robt 
M.  Beatty,  for  respondent 


BELKNAP,  J.  A  former  application  for 
mandamus  was  dl.smissed  upon  the  ground 
of  insufficiency  of  the  petition.  22  Nev.  — , 
41  Pac.  115.  The  application  has  beesn  re- 
newed upon  a  corrected  statement  The 
question  now  is  whether  an  apprc^riation  of 
the  public  funds  has  been  made.  It  is 
claimed  that  it  is  made  by  section  11  of  the 
act  of  1805,  as  follows:  "Sec  11.  It  shall  be 
the  duty  of  the  board  of  county  commission- 
ers of  any  county  in  which  public  arms,  ac- 
couterments,  or  military  stores  are  now  had 
or  shall  hereafter  be  received  tat  the  use  ot 
any  volunteer  organized  militia  company  to 
provide  a  suitable  and  safe  armory  for  or- 
ganized militia  companies  within  said  coun- 
ty. All  claims  for  the  expense  of  procur- 
ing and  maintaining  armm-les  shall  be  au- 
dited and  approved  by  the  board  of  military 
auditors,  and  upon  approval  of  such  claims 
they  shall  be  presented  to  the  state  control- 
ler who  shall  draw  his  warrant  upon  the 
state  treasury  for  the  amount  so  approved, 
and  upon  presentation  of  said  warrant,  the 
state  treasurer  shall  pay  the  same  out  of  the 
general  fund.  Such  expenses  shall  not  ex- 
ceed seventy-five  ($75)  dollars  per  month  for 
any  company  except  that  each  company  reg- 
ularly drilling  with  field  pieces  or  machine 
guns,  and  using  horses  therewith,  may  be 
allowed  an  additional  sum  not  to  exceed 
twelve  and  "o/ioo  ($12.50)  dollars  per  month 
for  each  piece  or  gun."  St  1895,  p.  109. 
It  is  said  that  fixing  the  maximum  amount 
to  be  paid  each  company,  and  directing  the 
comptroller  to  draw  his  warrant  for  the 
amount,  and  the  treasurer  to  pay  It,  consti- 
tutes an  appropriation.  These  matters  alone 
do  not  accomplish  that  end.  To  constitute 
an  appropriation,  there  must  be  money  pla- 
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ced  in  ttii  fund  applicable  to  the  designated 
purpose.  The  word  "appropriate"  means  to 
allot,  assign,  set  apart,  or  apply  to  a  par- 
ticular use  or  purpose.  An  appropriation  in 
the  sense  of  the  constitution  means  the  set- 
ting apart  a  portion  of  the  public  funds  for  a 
public  purpose.  No  particular  form  of  worda 
is  necessary  for  the  purpose  if  the  intention 
to  appropriate  is  plainly  manifested.  In  Ris- 
tine  v.  State,  20  Ind.  339,  the  court  said: 
"An  appropriation  of  money  to  a  specific 
object  would  be  an  authority  to  the  proper 
officer  to  pay  the  money,  because  the  auditor 
Is  authorized  to  draw  his  warrant  upon  an 
appropriation,  and  the  treasurer  is  author- 
ized to  pay  such  amount,  if  he  has  appro- 
priated money  in  the  treasury.  And  such  an 
appropriation  may  be  prospective,— that  is,  it 
may  be  made  in  one  year  of  the  revenues 
to  accrue  in  another  or  future  years,— the  law 
being  so  framed  as  to  address  itself  to  such 
future  revenues."  In  McCauley  v.  Brotdts, 
16  Cal.  28,  the  court  said:  "To  an  appro- 
priation, within  the  meaning  of  the  consti- 
tution, nothing  more  la  requisite  than  a  des- 
ignation of  the  amount  and  the  fund  out  of 
which  it  shall  be  paid."  The  authorities  to 
which  we  are  referred  do  not  support  the  re- 
lator's contention.  Except  the  case  of  Reyn- 
olds V.  Taylor,  43  Ala.  420,  all  are  cases  in 
which  an  appropriation  of  money  had  been 
expressly  made  In  terms.  In  Reynolds  ▼. 
Taylor  it  was  said  that,  if  the  salary  of  a 
public  officer  Is  fixed,  and  the  time  of  pay- 
ment prescribed  by  law,  no  special  annual 
.appropriation  is  necessary.  Under  existing 
facts  it  la  improbable  that  the  provisions  of 
the  statute  were  Intended  as  an  appropria- 
tion, because  the  number  of  military  compa- 
nies that  could  have  received  its  benefits 
was  Indefinite  and  uncertain.  These  facts 
are:  The  law  permits  one  company  in  each 
<^  the  fourteen  counties  of  the  state,  and  ex- 
•cepts  from  this  provision  companies  existing 
4tt  the  time  of  the  passage  of  the  act  St. 
1883,  p.  96.  We  undwstand  that  at  present 
there  are  eight  companies  in  the  state,  but 
that  number  may  be  increased  up  to  the 
maximum  at  any  time.  If  an  appropriation 
bad  been  intended,  the  act  would  nmflict 
with  the  provlBlons  of  the  law  of  1866,  defin- 
ing the  duties  of  state  comptroller.  Among 
these  duties  he  is  forbidden  to  draw  any  war- 
rant on  the  treasury  except  there  be  an  tm- 
.exhausted  specific  appropriation  to  meet  the 
same.  And  it  is  made  his  duty,  among  oth- 
er things,  to  lieep  an  account  of  all  warrants 
drawn  on  the  treasury,  and  a  separate  ac- 
count under  the  head  of  each  specific  appro- 
priation, in  such  form  and  manner  as  at  all 
times  to  show  the  unexpended  balance  of 
each  appropriation.  Gen.  St  §§  1812-183L 
The  foregoing  requirements  cannot  be  ob- 
served if  the  act  of  1896  be  construed  as 
making  an  appropriation,  because  there  is  no 
specific  appropriation  upon  which  a  warrant 
could  be  drawn,  and  also  the  accounts  can- 
not show   the  unexpended  balance  as  re- 


quired. "By  a  specific  appropriation  we  un- 
derstand an  act  by  which  a  named  sum  of 
money  has  been  set  apart  In  the  treasury, 
and  devoted  to  the  payment  of  a  particular 
claim  or  demand.  *  *  *  The  fund  upon 
which  a  warrant  most  be  drawn  must  be  one 
the  amount  of  which  Is  designated  by  law, 
and  therefore  capable  of  definitive  exhaus- 
tion,—a  fund  in  whi<di  an  ascertained  sum  of 
money  was  originally  placed,  and,  a  portion 
of  that  sum  being  drawn,  an  unexhausted 
balance  remains,  which  balance  cannot 
thereafter  be  Increased  except  by  further  leg- 
islative appropriation."  Stratton  t.  Green, 
45  CaL  149.  The  law  of  1866  was  Intended 
to  prescribe  a  uniform  rule  for  the  comptrol- 
ler; that  of  1895,  to  provide  a  method  by 
which  armory  roit  may  be  obtained  when 
an  appropriation  shall  have  been  made. 
Thus  construed,  there  is  no  repugnancy  be- 
tween the  two  acts,  and  both  may  well  sub- 
sist together.  "Repeals  by  implication  are 
not  favored,"  aaid  Judge  Field,  speaking  for 
the  court,  in  Crosby  v.  Patch,  18  CaL  43a 
"Such  la  the  universal  doctrine  of  the  an- 
thorlties.  'Whenever  two  acts,'  says  the  su- 
preme court  of  Peonsylvanla,  'can  be  made 
to  stand  together,  it  is  the  duty  of  a  Judge 
to  give  both  of  them  full  effect  Biren  where 
they  are  seemingly  repugnant  they  must  If 
possible,  have  such  a  construction  ttiat  one 
may  not  be  a  repeal  of  the  other,  unless  the 
latter  one  contain  negative  words,  or  the  In- 
tention to  repeal  is  made  manifest  by  some 
intelligible  form  of  expression.'  Brown  v. 
County  Com'rs.  21  Pa.  St  43.  The  invari- 
able rule  of  constructioiu,'  toys  the  supreme 
court  of  New  York,  'In  respect  to  the  repeal- 
ing of  statutes  by  Implication  is  that  the 
earliest  act  remains  in  force,  unless  the  two 
are  manifestly  Inconsistent  with  and  repug- 
nant to  each  other,  or  unleas  in  the  latest 
act  some  express  notice  is  taken  of  the  for- 
mer, plainly  indicating  an  intention  to  abro- 
gate It  As  laws  are  presumed  to  be  passed 
with  deilboratlon,  and  with  full  lmowIedg<e 
of  existing  ones  on  the  same  subject  It  i^ 
but  reasonable  to  conclude  that  the  legisla- 
ture, in  passing  a  statute,  did  not  Intend  to 
interfere  with  or  abrogate  any  former  law 
relating  to  the  same  matter,  unless  the  re- 
pugnancy between  the  two  is  irrecondlable.' 
Bowen  v.  Lease,  5  Hill,  228.  'It  Is  a  rule,' 
says  Sedgwick,  'that  a  general  statute  with- 
out negative  wwds  will  not  repeal  the  par- 
ticular provisions  of  a  former  one,  unless  the 
two  acts  are  Irreconcilably  Inconsistent 
The  reason  and  philosophy  of  the  rulei'  says 
the  author.  Is  that,  when  the  minid  of  the 
legislator  has  been  turned  to  the  details  <^  » 
subject  And  he  has  acted  upon  it  a  subse- 
quent statute  in  general  terms,  or  treating 
the  subject  in  a  general  manner,  and  not  ex- 
pressly contradicting  the  original  act  nbaU 
not  be  considered  as  Intended  to  affect  the 
more  particular  or  positive  previous  provi- 
sions, unless  it  is  absolutely  necessary  to 
give  the  latter  act  such  a  con8tructI<H>  in  or- 
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■der  that  Its  words  shall  have  any  meaning 
at  all.  So,  where  an  act  of  parliament  had 
authorized  indlvldiULls  to  Inclose  and  em- 
bank portions  of  the  soil  under  the  river 
Thames,  and  had  declared  that  snch  land 
should  be  free  from  all  taxes  and  assess^ 
meats  whatsoever.'  The  land-tax  act,  subse- 
quently passed,  by  general  words  embraced 
all  the  land  In  the  kingdom.  The  question 
came  before  the  king's  bench,  whether  the 
land  mentioned  In  the  former  act  had  been 
legally  taxed,  and  it  was  held  that  the  tax 
was  illegal." 
Mandamus  denied. 

BIGELOW,  C.  J.,  and  BONNIFIBLD,  J., 
concur. 


(1»  Utah.  47) 


In  re  LEWIS. 


(Supreme  Court  of  Utah.     April  15,  1893.) 
Pbtii  Labcikt  — Ponishment— Jubisoictiom  o» 

JUSTICE. 

2  Gomp.  Laws  1888,  §  3023,  giTes  a  jus- 
lice  of  the  peace  jurisdiction  over  petit  larceny 
cases,  and  section  4645  provides  that  "petit  lar- 
ceny is  punishable  by  a  fine  in  any  sum  less 
than  $300,  or  by  imprisonment  in  the  county 
jail  not  exceedlnr  six  months,  or  both."  Bdd, 
that  a  justice  of  the  peace,  after  sentencing  de- 
fendant to  imprisonment  for  six  months,  and  to 
pay  a  fine  of  ^209,  had  no  jurisdiction  to  order 
his  further  imprisonment  for  default  in  paying 
the  fine. 

Orlghial  application  of  Ed.  Lewis  for  a  writ 
of  habeas  corpus.  Writ  allowed,  and  prisoner 
discharged. 

On  the  13th  day  of  April,  1892,  peUtlono: 
pleaded  guilty  to  the  charge  of  petit  larceny 
In  the  police  court  of  Salt  lake  City.  He 
was  sentenced  by  Fred  Kesler,  city  Justice, 
-of  the  peace,  "to  be  imprisoned  at  labor  in 
the  county  Jail  for  the  term  of  six  months,  and 
to  pay  a  fine  in  the  penal  sum  of  $299,  and  to 
be  imprisoned  at  hard  labor  until  the  said 
fine  be  paid;  said  imprisonment,  however, 
not  to  exceed  one  day  for  each  dollar  of  fine." 
The  organic  act,  establishing  territorial  gov- 
ernment for  Utah,  provides  that  Jurisdiction  of 
Justices  of  the  peace  shall  be  limited  by  law. 
1  Comp.  Laws  Utah  1888,  p.  44!  2  Comp. 
Laws  Utah  1888,  S  3023,  provides  that  "Jus- 
tices' courts  have  Jurisdiction  of  the  follow- 
ing public  oftenses  committed  within  the  re- 
spective counties:  Petit  larceny,  assault  and 
battery,  •  •  •  breaches  of  the  peace, 
*  *  *  and  all  misdemeanors  punishable  by 
A  fine  less  than  $300.00,  or  imprisonment  In 
the  county  Jail  or  city  prison  not  exceeding 
six  months,  or  by  both  such  fine  and  impris- 
onment" Section  5343  provides  tliat,  "when 
the  defendant  pleads  guilty  or  la  convicted 
either  by  the  court  or  a  Jury,  the  Judgm^t 
may  require  the  defendant  (1)  to  pay  a  fine, 
or  (2)  to  be  imprisoned,  or  (3)  to  pay  a  fine 
and  the  costs  of  prosecution,  or  (4)  to  pay  a 
fine  and  also  be  imprisoned,  or  (5)  to  pay  a 
fine  and  the  costs  of  prosecution  and  also  to 
be  Imprisoned."     Section  5344  provides  that 


"a  Judgment  requiring  the  defendant  to  pay 
a  fine,  or  a  fine  and  the  costs  of  prosecution, 
may  also  direct  that  he  be  imprisoned  at  hard 
labor  until  such  fine,  or  until  such  fine  and 
costs,  as  the  case  may  be,  are  paid  in  the 
proportion  of  one  day's  imiHisonment  for  every 
dolUir  of  the  fine  and  costs."  Section  5345 
provides  that  "a  Judgment  that  the  defendant 
pay  a  fine,  or  a  fine  and  coats,  may  be  enforced 
by  execution,  as  in  civil  cases."  Section  5113 
provides  that  "a  Judgment  that  the  defend- 
ant pay  a  fine,  may  also  direct  that  he  b^ 
imprisoned  until  the  fine  is  satisfied,  specify- 
ing the  extent  of  the  imprlsoiunent  whidi 
can  not  exceed  one  day  for  every  dollar  of  the 
fine."  Section  4645  provides  that  "petit  lar- 
ceny Is  punishable  by  a  fine  in  any  sum  leas 
than  $300.00,  or  by  imprisonment  in  the  coun- 
ty Jail  not  exceeding  six  months,  or  both." 

S.  P.  Armstrong,  tor  petitioner.  •  Walter 
Murphy,  Co.  Atty.,  for  the  People. 

ZANB,  0.  J.  (orally).  The  court  is  of  the 
opinion  the  Justice  of  tiie  peace,  having  reach- 
ed the  limit  of  his  Jurisdiction  in  adjudging 
that  the  defendant  be  imprisoned  in  the  coun- 
ty Jail  for  a  period  of  six  months,  had  no  valid 
authority  to  adjudge  that  the  defendant  be 
further  imprisoned,  in  default  of  payment  of 
the  fine  imposed,  and  to  that  extent  the  Judg- 
ment is  void.  It  appears  that  the  petitlcmer 
has  already  been  Imprisoned  for  a  p^iod  of 
mwe  than  six  months,  and  Is  consequently  en- 
titled to  be  discharged.  The  writ  Is  allowed, 
and  the  petitioner  discharged. 


(IS  Mont.  US) 
MANTLE  V.  LAROBT. 
(Supreme  Ciourt  of  Montana.     Nov.  8,  1884.) 
Notice  or  Appeal— Service  ox  Appellee. 

Code  Civ.  Proc  |  492,  provides  generally 
that,  where  a  oartv  has  an  attorney  in  an  ac- 
tion, service  of  papers  shall  be  upon  the  at- 
torney. Section  422  provides  that  the  notice  of 
appeal  may  be  servea  "on  the  adverse  party  or 
his  attorney."  Section  631  provides  that,  when 
a  general  and  a  particular  provision  of  a  stat- 
ute are  inconsistent,  the  particular  provision 
will  prevail.  Mdd,  that  service  of  a  notice  of 
appeal  on  the  appellee  is  sufficient 

Appeal  from  district  court  Silver  Bow  coun- 
ty. 

Action  by  Mantle  against  Largey.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Motion  to  dismiss  appeal.     Denied. 

F.  T.  McBride,  for  the  motion.  Ck>rbett  & 
Wellcome,  opposed. 

PBK  CURIAM.  Respondent  moves  the  dis- 
missal of  this  appeal,  because  the  notice  of 
appeal  was  not  served  on  respondent's  attor- 
ney of  record  in  the  action,  but  instead,  waa 
served  on  respondent  personally.  Section  492 
of  the  Code  of  Civil  Procedure  provides  that: 
"In  all  cases  where  the  party  has  an  attor- 
ney iQ  the  action  or  proceeding  the  service  of 
papers,  when  required,  shall  be  upon  the  at- 
torney instead  of  the  party,  except  of  sub- 
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poeuas,  writs,  and  other  process  Issued  In  the 
HUit,  and  of  papers  to  bring  him  Into  con- 
tempt." But  aa  to  service  of  notice  of  appeal 
there  Is  a  special  provision  of  statute  to  the 
olTect  that  the  notice  shall  be  served  "on  the 
adverse  party  or  his  attorney."  Code  Civ. 
Proc.  I  422.  A  familiar  rule  of  construction 
Is  that,  when  a  general  and  particular  provi- 
sion of  statute  are  Inconslotent,  the  particular 
provision  will  prevail,  and  this  rule  of  con- 
struction Is  Incorporated  In  the  Code  of  Civil 
Vroce<lure  by  the  provisions  of  section  C31. 
Therefore,  In  our  Judgment,  the  particular 
provision  of  sectlMi  422,  relating  especially  to 
the  service  of  the  notice  of  appeal,  and  pro- 
viding that  service  thereof  may  be  made  on 
the  adverse  party  personally,  or  on  his  attor- 
ney, would  make  the  service  in  this  case  of 
notice  of  appeal  on  respondent  sufiRclent  Mo- 
tion to  dismiss  la  therefore  denied.  All  con- 
curred. 


(17  Mont  H) 
STATE  ex  r«l.  TOI  v.  FRENCH.  Coanty 
Treasurer. 

(Supreme  Court  of  Montana.    Oct  14.  1895.) 
OoiinrrvTioKAL  Law  —  Occdpatios  Tax  — Uhi- 

FOKMITY— LlCCNSt  TO  COSOCCT  LaU.SURT— 
DlSCHIMINATIOS  AOAINST  CBIXAMBN. 

1.  In  the  absence  of  constitutional  restric- 
tions, the  legislature  need  not  tax  all  property 
and  occupations  equally  or  uniformly. 

2.  Const,  art  12,  }  1,  provides  that  the  leg- 
lalature  shall  levy  a  uniform  rate  of  assessment 
and  taxation,  ana.  In  another  sentence,  provides 
that  the  legislature  shall  impose  a  heense  tax 
uu  persons  or  corporations  doinK  business  in  the 
state.  Section  11  provides  that  taxes  shall  be 
uniform.  i/eM,  that  such  licenses  need  not  be 
uuifi>rn>. 

3.  The  license  taxes  provided  by  PoL  Code, 
S{  4l>ra.  4(»StX  proviUiujt  that  erery  person  carry- 
iuc  on  a  stt>am-laxindr7  business  shall  pay  a  li- 
cense of  $15  per  quarter,  and  that  every  male 
person  ensajced  in  the  laundry  business,  other 
than  the  steam-laundry  business,  shall  pay  a 
Uwuse  of  $10  JHT  (luarter  if  euiMged  in  business 
by  himself,  but  SI'S  if  emplojiug  other  persons, 
are  not  taxes,  within  Const,  art.  1^  f  11,  re- 
quiring the  assessment  and  levy  of  taxes  to  be 
uniform. 

4. 1'ol,  Code,  §  4079,  requirtnic  a  laundry^ 
man  with  an  assistant  to  {[tay  a  lii'ense  fee  of 
$:.''>  i>er  quarter,  white  persons  engaged  in  the 
steaiu  Uundrv  business  are  required  to  pay  a 
fee  of  outy  $15  per  quarter,  Jih-s  not  riolate 
Const.  I".  S.  Ameuil.  14,  iwoviding  that  no  state 
shall  deny  to  any  persoa  the  eaual  protection 
uf  the  laws. 

3.  The  objection  that  Pol.  Code.  H  4079. 
4(iStK  requiriug  a  license  fee  of  $25  frv>m  a  male 
latmdrvman  with  an  assistant,  while  allowing 
steam  laundries  to  be  coodncted  with  a  hceose 
ef  only  $15  per  quarter,  was  meant  to  affect 
t'Uiuauifu  ouly.  is  without  merit,  since  the  act 
itself  expressly  relates  to  every  male  lanndry- 
msa. 

Ap(>eat  froto  district  eoort,  Lewis  and 
Clarke  county:  H.  N.  Blake.  Judjure. 

iVtition  by  Sam  Toi  for  a  writ  of  mamia- 
mu»  to  comixrt  E.  S.  French,  trea-itirer  of 
Lewis  and  Clarke  county,  to  ijssue  a  license  to 
tvuduct  a  lavuxdry.  From  a  judgment  srant- 
iusc  the  writ,  defendant  appeals.     Reversed. 

TtviK  is  an  appeal  from  tbv  Ju<J;;ment  of  the 


district  court  upon  an  appHcalion  for  a  writ 
of  mandate  requiring  the  appellant  to  accept 
$10  as  a  license  fee  from  the  respondent,  and 
to  issue  to  respondent  a  license  to  conduct  a 
laundry.  Sections.  4079  and  4080  of  the  Po- 
litical Code  are  as  follows: 

"Sec.  4079.  Every  male  person  engaged  In 
the  laundry  business,  other  than  the  steam 
laundry  business,  must  pay  a  license  of  ten 
dollars  per  tjuarter;  provided,  that  where 
more  than  one  person  is  engaged  or  employed 
or  kept  at  work,  such  male  person  or  persons 
shall  pay  a  license  of  twenty-flve  dollars  per 
quarter,  which  shall  be  the  license  for  one 
place  of  business  only. 

"Sec.  4080.  Every  person  who  carries  on  a 
steam  laundry  must  pay  a  license  of  fifteen 
dollars  per  quarter." 

The  respondent  here,  Sam  Toi,  appeared  in 
the  district  court,  and  filed  a  petition  praying 
for  a  writ  of  mandamus.  In  which  petition  he 
set  forth  as  follows:  That  appellant  is  the 
treasurer  of  Lewis  and  Clarke  county,  and 
that  It  was  his  duty  to  issue  licenses,  when 
tendered  the  fees  therefor;  that  respondent 
Is  a  male  person,  a  resident  of  the  county, 
and  engaged  In  the  laimdry  btisiness,  other 
than  a  steam  laundry,  and  tiiat  he  is  employ- 
ing male  persons  other  than  himself  in  such 
business;  that  he  tendered  to  the  said  treas- 
urer the  stmt  of  |10,  and  demanded  that  the 
treasure'  issue  to  him  a  license  for  the  con- 
duct of  the  laimdry  business;  that  tlte  treas- 
urer refused  to  issue  said  license  unless  the 
respondent  paid  him  the  fee  of  $25,  as  re- 
quired by  section  4079.  PoL  Code.  The  cotm- 
ty  attorney  filed  a  demurrer  to  this  petition, 
opoo  the  grotmd  that  It  did  not  set  up  facts 
sufficient  to  warrant  the  issuing  of  the  writ 
4tf  mandamus.  The  demurrer  was  overruled, 
and  the  writ  was  issued,  commanding  the 
tieasiu«r  to  receive  from  the  re^MMident  the 
simi  ot  $10,  and  issue  to  him  a  licmse  for 
the  conduct  ot  said  laimdry  business-  From 
this  Judgment  the  respondent  below  appeals. 
There  are  some  otiier  matters  set  up  in  the 
petition  for  the  writ  which  will  be  noticed 
as  the  subject  is  treated  in  the  opinion  bdow. 

H.  J.  Hasken,  for  appellant  A.  C.  Botkin 
and  J.  M.  McDonald,  for  respondent 

DE  WITT.  J.  (after  stattng  tbe  facts).  It 
appears  that  the  legislative  assembly  divide*! 
latmdry  licenses  into  tliree  daaees.  as  follows; 
Steam  latzndry,  $15;  one  male  taundryman. 
$10;  male  latmdryman  employing  ooe  or  more 
other  persons.  $25.  The  respondent  cootead- 
ed  in  the  lower  court — a  ctHitentioii  which  pre- 
vailed—that this  legislation  is  imeqial  aif! 
not  uniform,  and  therefore  void,  onder  tb** 
constitution.  The  leyislatnre  is  not  reqtiired 
to  tax  all  property  and  occupatioiB  equally  or 
UDifonuly,  tmiess  so  conunamled  by  the  con- 
stitution. Cooley.  Tax'n.  p.  370.  c.  6.  qUDt- 
ins  Butier"s  Apt^aL  73  Pa.  St  -MS;  May«r. 
etc..  of  Rome  v.  McWOliams.  32  Ga.  251: 
I>wker  V.  McGowan.  ."i>  C.a.  8i».  See.  ats-. 
Manufacturing  Co.  v.  Wnght.  33   Fed.  ta. 
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Constitutions  of  a  state  are  dlstln^Isbed 
from  the  constitution  of  the  United  States,  In 
this:  "The  government  of  the  United  States 
is  one  of  enmnerated  powers;  the  national 
constitution  being  the  instrument  which  speci- 
fies them,  and  in  which  authwlty  should  be 
found  for  the  exercise  of  any  power  which 
the  national  government  assumes  to  possess. 
In  this  respect  it  differs  from  the  constitutions 
of  the  different  states,  which  are  not  grants 
of  powers  to  the  states,  but  which  apportion 
and  impose  restrictions  upon  the  powers 
which  the  states  Inherently  possess."  Oooley, 
Const  lilm.  p.  10.  Therefore  a  state  legis- 
lature Is  not  acting  under  enumerated  or 
granted  powers,  but  rather  under  Inherent 
powers,  restricted  only  by  the  provisions  of 
their  sovereign  constitution.  We  therefore  in- 
quire whether  our  constitution  restrains  the 
legislature  from  enacting  sucb  a  law  as  sec- 
tions 4079,  4080,  Pol.  Code. 

Tlie  respondent  contends  that  the  restraint 
Is  found  in  the  following  provirions  of  the 
constitution: 

"Section  1.  The  necessary  revenue  for  the 
support  and  maintenance  of  the  state  shall 
be  provided  by  the  legislative  assembly, 
which  shall  levy  a  uniform  rate  of  assess- 
ment and  taxation,  and  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  except  that  spe- 
cially provided  for  In  this  article.  The  leg- 
islative assembly  may  also  Impose  a  license 
tax,  both  upon  persons  and  upon  corporations 
doing  business  in  this  state."     Article  XII. 

"Sec.  11.  Taxes  shall  be  levied  and  collect- 
ed by  general  laws  and  for  public  purposes 
only.  They  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax."    Article 

xn. 

The  resiwndent  argues  that  under  these 
provisions  the  imposition  of  a  license  fee  of 
$25  upon  him,  as  a  laundryman  with  a  help- 
er, while  the  laundryman  without  a  helper 
and  the  steam  laundryman  pay  a  less  li- 
cense, is  unconstitutional,  In  that  it  is  not 
uniform  and  equal.  We  shall  not  decide 
whether  this  law  is  or  is  not  a  classification 
of  the  laundry  business  for  license  purposes, 
which  the  legislature  may  make,  even  If  it 
were  held  that  the  uniformity  clause  in  the 
constitution  applied  to  such  a  license.  Many 
cases  might  be  cited  upon  this  question.  We 
shall  decide  this  appeal  without  reaching  a 
consideration  of  that  point  A  license  fee  is 
a  tax  sometimes,  and  for  some  purposes. 
Sometimes,  and  for  some  purposes,  it  is  not 
a  tax.  Cooley,  Tax'n,  pp.  572,  573,  692,  696, 
eOO,  601;  People  v.  Martin,  00  CaL  153;  City 
of  Santa  Barbara  v.  Steams,  61  Cal.  499; 
Cooler,  Const.  Llm.  p.  245;  Desty,  Tax'n,  p. 
305.  The  particular  distinctions  as  to  when 
a  license  fee  is  a  tax  and  when  it  is  not  we 
shall  not  discuss,  further  than  to  give  the 
reasons  for  our  opinion  that  this  license  fee 
onder  consideration  is  not  a  tax,  as  falling 
ivlthln  the  equality  and  uniformity  provisions 


of  the  constitution.  The  constitution  pro- 
vides that  the  legislature  shall  levy  a  uni- 
form rate  of  assessm^it  and  taxation,  and  se- 
cure a  just  valuation  for  taxation  of  all 
property  (article  Xn.  g  1),  and  that  taxes  shall 
be  uniform,  upon  the  same  class  of  subjects, 
within  the  territorial  limits  of  the  authority 
levying  the  tax  <Id.  { 11).  In  a  separate  sentencf 
in  said  section  1  it  is  provided  that  the  legis 
lative  assembly  may  also  impose  a  license 
tax  both  upon  persons  and  upon  corporations 
doing  business  in  the  state.  But  neither  in 
this  sentence  of  section  1,  nor  elsewhere.  Is 
it  stated  that  licenses  shall  be  uniform.  If 
the  constitution  does  not  require  that  licenses 
shall  be  uniform,  they  need  not  be.  Judge 
Cooley  says,  in  his  work  on  Taxation:  "It 
has  been  seen  that  the  sovereignty  may,  in 
the  discretion  of  its  legislature,  levy  a  tax 
on  every  species  of  property  within  its  juris- 
diction, or,  on  the  other  hand,  that  it  may 
select  any  particular  species  of  property,  and 
tax  that  only,  if,  in  the  opinion  of  the  legis- 
lature, that  course  will  be  wiser.  And  what 
Is  true  of  property  is  true  of  privileges  and 
occupations,  also.  The  state  may  tax  all. 
or  It  may  select  for  taxation  certain  classes 
and  leave  the  others  untaxed.  Consideration:' 
of  general  policy  determine  what  the  selectlci 
shall  be  in  such  cases,  and  there  is  no  re- 
Btriction  on  the  power  of  choice,  unless  oni 
Is  Imposed  by  constitution.  In  another  chap 
ter  it  has  been  shown  that  constitutional  pro- 
visions requiring  the  ta.iation  of  property  b.v 
value  have  no  application  to  the  taxation  oi 
other  subjects,  and  db  not  therefore,  by  im 
plication,  forbid  the  taxation  now  under  con 
slderatlon."  Page  570.  These  remarks  oi 
Judge  Cooley  are  taken  from  the  opening- 
sentence  of  his  chapter  entitled  "Taxation  o) 
Business  and  Privileges."  "See,  also,  chap 
ter  VI.  of  the  same  work,  as  to  a  general  dis- 
cussion of  the  Impossibility  of  absolute  uni- 
formity. 

In  the  case  of  People  t.  Coleman,  4  Cal. 
we  find,  on  page  54,  that  the  counsel  ar- 
guing in  favor  of  the  uniformity  and  equalit} 
of  license  fees  makes  the  foilowmg  remarks: 
"  'How  is  this  to  be  done,'  says  the  learned 
counsel,  'is  no  part  of  our  province  to  de- 
cide; nor  are  we  to  say  whetherjt  is  possible 
to  devise  an  occupation  tax  which  would  be 
equal  and  uniform,  unless  it  be  a  tax  levied 
equally,  and  for  the  same  amount  upon  all 
occupations.  Ail  that  we  maintain  is  that 
an  occupation  tax  which  is  not  equal  and 
uniform  violates  the  constitution,'"— In  re- 
ply to  which  the  court  remarks:  "Is,  then, 
the  clause  under  consideration  so  vague  as 
to  be  wholly  unsusceptible  of  a  practical 
meaning,  and  the  force  of  the  provision  to 
be  defeated  from  a  want  of  some  indefinable 
equality  and  uniformity,  existing  in  the  im- 
agination of  learned  counsel,  but  so  subtle 
In  Its  character  as  to  defy  the  ordinary  use 
of  language  in  its  description?  In  constru- 
ing this  section,  force  and  meaning  must  be 
given  to  every  part  of  It    We  cannot  sup- 
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pose  the  convention  Intended  to  enact,  aa  a 
I»art  of  the  fundamental  la:(r  of  this  state,  a 
proTlBlon  so  doubtful  and  amblgnouB,  and  at 
the  same  time  so  completdy  calculated  to 
paralyze  the  energlea  and  prostrate  the  re- 
sources of  the  state  government.  •  •  * 
The  occupation  of  the  humblest  artisan,  with 
no  capital  but  his  labor,  the  reward  of  whose 
toil  secures  to  him  only  a  scant  subsistence, 
must  be  taxed  equally  with  the  [occupation 
of  the]  richest  merchant,  banker,  or  brolcer, 
or,  If  not  egually,  at  least  the  state  has  no 
right  to  release  the  miserable  pittance  so 
cruelly  wrung  from  his  hard  earnings."  In 
that  case  It  was  held  that  the  uniformity 
clause  of  the  constitution  did  not  apply  to 
license  fees  upon  occnpatlona  We  do  not 
concur  in  all  that  was  said  In  deciding  that 
case.  We  have  omitted  a  portion  of  the  re- 
marks from  oar  quotation,  and  added  a 
parenthesis  which  the  language  seems  to 
need.  The  California  supreme  court  has  not 
followed  that  case,  in  whcde.  People  y.  Mc- 
Oreery,  3i  Gal.  433.  But  the  principle  that 
the  nniformity  clause  does  not  apply  to  li- 
cense fees  has  been  maintained  in  California. 
Ex  parte  Hurl,  48  Cal.  S67.  It  was  again 
said  in  City  of  Santa  Barbara  t.  Stearns,  51 
Cal.  489:  "A  license  charge  or  fee  for  the 
transaction  of  business  is,  in  our  opinion,  a 
tax,  within  the  meaning  of  the  term  'tax,' 
as  employed  in  those  sections  [referring  to 
sections  other  than  the  uniformity  clause]. 
It  is  not  a  tax  within  the  meaning  of  sec- 
tion 13  of  article  11  of  the  constitution  [which 
Is  the  uniformity  section  of  the  California 
constitution}.  •  •  •  People  v.  Coleman,  4 
CaL  46;  People  r.  Baymond,  84  CaL  492; 
City  and  County  of  Sacramento  r.  Crocker, 
16  Cal.  119;  Taylor  r.  Palmer,  31  Cal.  240; 
Umery  y.  Qas  Co.,  28  Cal.  345;  Emery  y. 
Bradford,  20  CaL  75;  Bx  parte  Hurl,  49  Cal. 
557;  Cooley,  Const  lira.  201."  See,  also^ 
San  Jose  y.  San  Jo8«  &  S.  P.  B.  Co.,  53  CaL 
475;  Ex  parte  Mlrande,  78  CaL  876, 14  Pac 
888;  Bx  parte  U  Prottl,  88  CaL  635,  10  Pac 
113;  People  y.  Thurber,  13  IlL  654;  City  of 
Bast  St  Louis  y.  Wehrung,  46  IlL  382; 
Slaughter  y.  Com.,  18  Orat  767;  Baker  y. 
Cincinnati,  11  Ohio  St  684;  Klelzer  y.  State, 
16  Ind.  448. . 

The  alleged  Inequality  or  nonunlformity  of 
this  dassifled  laundry  license  does  not  seem 
to  be  such  as  to  grant  a  monopoly,  or  sncli 
as  to  be  prohibitory  of  a  legitimate  trade  m 
occupation.  We  are  of  opinion  that  the  first 
sentence  of  section  1,  art  XII.,  and  the  whole 
of  section  11,  art  XII.,  are  upon  the  same 
subject  and  must  be  read  together,  and  that 
they  refer  to  taxation,  and  the  equality  and 
anlformity  thereof,  and  that  the  last  sen- 
tence of  section  1,  art  XII.,  upon  licenses, 
does  not  fall  within  the  uniformity  provision. 

The  laimdry  license  fee  is  not  obnoxious 
to  tlw  provisions  of  section  1  of  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States.  Home  Ins.  Co.  v.  New  York 
State,  134  U.  &  194,  10  Sup.  Ct  SOS;    Ex- 


press Ca  y.  Seibert,  142  TT.  &  339,  12  Sapt 
Ct  250. 

It  Is  also  set  up  In  the  petition  for  the  writ 
of  mandamus,  and,  of  course,  admitted  by 
the  demurrer,  that  the  rcdator  below,  and 
respondent  here,  is  a  subject  of  the  emperor 
<rf  China,  and  that  the  provision  of  the  law 
requiring  a  fee  of  S25  from  a  male  laundry- 
man  with  one  assistant  was  meant  and  In- 
tended to  atrect  only  Chinamen;  that  Ohloa- 
men  are  engaged  in  the  class  of  hmndiy 
business  fUllng  within  the  $25  fee;  that 
steam  laimdrles  employ  a  large  number  of 
persons,  and  make  greater  prints  than  the 
petitioner  or  his  countrymen;  and  that  he 
will  not  be  able  to  conduct  his  business  m 
competition  with  the  steam  laundry,  if  be 
la  required  to  pay  the  license  fixed  by  the 
laws  cited.  The  fact  that  Chinamen  are  en- 
gaged in  the  hand-lanndiy  business  Is  purely 
fortuitous.  Manufacturing  Ca  t.  Wright 
33  Fed.  121.  The  law.  In  Its  terms,  applies 
to  all  male  laundrymen,  of  every  condition 
and  nationality.  If  the  equality  and  uni- 
formity provisions  ot  the  constitution  do  not 
apply  to  the  licoise  fee  under  consideration, 
the  subjects  of  the  emperor  of  Chhaa  are  co'- 
talnly  In  no  difTerent  or  betttt  conditlmi  to 
make  complaint  than  the  subjects  of  any 
other  foreign  t>ower  who  may  be  residing 
within  this  state,  or  even  the  cltl2sens  of  the 
United  States  themsdves. 

We  are  of  opinion  that  the  district  court 
erred  In  issuing  the  writ  of  mandate.  The 
questions  which  we  have  determined  in  this 
opinion  are  the  only  ones  presented  upon  the 
appeal,  and  upon  them  is  rested  the  decision. 
It  is  ordered  that  the  judgment  be  reversed, 
and  the  case  be  remanded,  with  directions  to 
dismiss  the  writ 


PBMBEBTON,  a  3^  and  HUNT,  J^ 
cue 


((  Cal.  Unrep.  ITl) 
HEALBT  y.  NOBTON.     (No.  15,938.) 
(Snoreme  Court  of  California.     Oct  11.  1895.) 
BuFriciCNOT  or  FlRsnro. 
A  finding  that  all  the  allegations  of  the 
complaint  are  tnie,  and  all  the  allegations  of 
the  answer  nntme.  is  sufficient 

Department  1.  A^ieal  from  saperlor  conit, 
dty  and  connty  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  C  B.  Healey  sgainst  William  H. 
Norton  on  promissory  notes.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Ash  A  Mathews,  for  appelant  James  B. 
Creeley,  for  respondent 

PBRCUBIAM.  Action  against  Hie  defend- 
ant, an  Indorser,  on  three  promissory  notes: 
The  complaint  was  unverified,  and  the  an- 
swer was  a  general  denial,  and  that  the 
notes  had  been  theretofore  transferred  to  one 
Oerlnl,   who  brought  an  action  to  recover 
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thereon,  which  was  dismissed;  and  the  Judg- 
ment In  that  action  la  pleaded  In  bar  of  this. 
The  court  made  general  findings  that  all 
the  allegations  of  the  complaint  were  true, 
and  all  the  allegations  of  the  answer  untrue, 
and  rendered  Judgment  against  defendant, 
from  which,  and  an  order  denying  him  a  new 
trial,  be  appeals. 

There  is  no  substantial  merit  in  the  ap- 
peal. The  objection  that  the  findings  are  in- 
sufiOiclent  to  cover  the  Issues  is  untenable 
<Pralus  V.  Mining  Oo.,  35  Cal.  34;  Carey  v. 
Brown,  58  Cal.  184;  Moore  v.  Waterworks 
Co.,  68  Cal.  146,  8  Pac.  816);  and  the  further 
objection  that  the  findings  are  unsupported 
by  the  evidence  equally  so.  The  only  partic- 
ular suggested  under  the  latter  point  is  as 
to  the  sufficiency  of  the  demand  and  notice, 
and  of  that  there  is  no  question.  Judgment 
4ind  order  affirmed. 


<<1jO»  Cal.  1SS) 

BLOSS  V.  LEWIS,  Clerk  of  Superior  Court 
(No.  18.417.) 

(Supreme  Court  of  California.    Oct  10.  1885.) 

'COKSTITCTIONAI.  LAW— FSBS  OF    ConNTT  ClBBK— 

Local  Acts. 

1.  Act  March  31,  1801,  S  162,  creates  coun- 
ties of  the  thirty-third  class,  and  section  195 
allows  the  clerk  of  each  of  such  counties  a 
salary  of  $3,000,  and  authorizes  him  to  collect 
fees  for  services  in  settlement  of  estates  based 
on  the  value  thereof.  Const,  art.  11,  §  5,  au- 
thorizes a  classification  of  counties  for  the  pur- 
pose of  regulating  the  compensation  for  county 
officers  according  to  duties.  Hdd,  that  section 
195,  in  fixing  a  fee  for  official  services  in  conn- 
ties  of  the  thirty-third  class  different  from  that 
in  other  counties,  violates  Const,  art.  11,  i  4, 
directing  the  legislature  to  establish  a  system 
of  county  government  which  shall  be  uniform 
throughout  the  suite. 

2.  And  also  violates  Const  art  1,  §  11,  re- 
'quiring  all  laws  of  a  general  nature  to  operate 
uniformly. 

3.  And  also  violates  Const,  art  4,  {  25,  subd. 
33,  forbidding  local  or  special  laws  in  all  cases 
where  a  general  law  can  be  made  operative. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Stanislaus  coun- 
ty; William  O.  Minor,  Judge. 

Petition  by  George  S.  Bloss  against  J.  A. 
Lewis,  clerk  of  tbe  superior  court  of  the  coun- 
ty of  Stanislaus,  for  a  writ  of  mandamus  to 
«omi)el  defendant  to  file  an  inventory  of  an 
estate  of  which  the  plaintiff  was  executor. 
From  a  Judgment  denying  the  writ,  plaintiff 
appeals.    Reversed. 

James  F.  Peck,  for  appellant  L.  W.  Ful- 
kerth,  for  respondent 

VANCLIEF,  C.  This  appeal  is  from  a 
judgment  of  the  superiw:  court  of  the  county 
of  Stanislaus  denying  a  peremptory  writ  of 
mandate  petitioned  for  by  appellant.  The 
verified  petition  for  tbe  writ  shows  that  the 
petitioner  was  one  of  the  two  executors  of 
the  will  of  John  W.  Mitchell,  deceased,  who 
At  the  time  of  bis  death,  in  Novonber,  1893, 
vras  a  resident  of  said  county,  and  left  estate 


therein,  and  In  the  counties  of  Madera,  Fres- 
no, and  Merced,  an  Inventory  and  appraise- 
ment of  which  had  been  made  according  to 
law,  said  estate,  real  and  personal,  having 
been  appraised  at  $1,364,367.65.  That  in  May, 
1894,  the  petitioner  and  his  coexecutor  return- 
ed such  inventory  and  appraisement  in  due 
tonn  to  the  superior  court  of  the  coimty  of 
Stanislaus,  in  which  court  said  will  had  been 
proved,  and  in  which  proceedings  for  the  set- 
tlement of  said  estate  were  then  pending,  and 
offered  tbe  same  to  the  defendant,  clerk  of 
said  court,  and  demanded  that  be  receive  anA 
file  the  same,  and  then  and  there  tendered  to 
said  clerk  $25  in  payment  of  the  lawful  fees 
for  filing  said  inventory  and  appraisement, 
and  at  the  same  time  requested  that  the  sur- 
plus of  said  $25,  If  an;  there  should  be,  over 
and  above  such  fees,  be  credited  on  account 
of  fees  thereafter  to  accrue  In  the  matter  of 
said  estate;  but  the  defendant  clerk  then  re- 
fused, ever  since  has  refused,  and  still  refuses, 
to  receive  or  to  file  said  inventory  or  appraise- 
ment, by  reason  whereof  said  executors  have 
been  prevented  from  making  return  of  said 
inventory  to  said  court  as  required  by  law. 
Wherefore  petitioner  prays  for  the  writ  of 
mandate  commanding  the  clerk  to  receive  and 
file  said  inventory.  An  alternative  writ  was 
ordered.  Issued,  and  served;  and  the  defend- 
ant showed  cause  for  not  having  obeyed  it  by 
demurring  to  the  petition  on  the  sole  groimd 
that  it  does  not  state  sufficient  facts  to  en- 
title petitioner  to  the  writ,  or  any  relief  what- 
ever. The  court  sustained  the  demurrer,  and 
upcm  the  r^uaal  of  x)etitioner  to  amend  his 
X>etition  rendered  judgment  denying  a  peremp- 
tory writ. 

Under  the  classification  of  counties  for  the 
piu'pose  of  regulating  the  compensation  of 
county  officers  by  the  county  government  act 
of  March  31,  1891,  the  county  at  Stanislaus 
belongs  to  the  thirty-third  class,  the  county 
clerk  of  which,  by  section  195  of  said  act  (St. 
1891,  p.  397),  is  entitled  to  a  salary  of  "three 
thousand  dollars  per  annum;  provided,  that 
such  clerk  shall  collect  and  pay  Into  the  coun- 
ty treasury,  for  the  use  and  benefit  of  the 
county,  the  following  prescribed  fees,  to  wit." 
Here  follows  a  list  of  fees,  other  than  those 
allowed  in  probate  pioceedings,  as  to  which 
that  section  makes  the  following  provision: 
"For  .filing  papers  and  issuing  letters  testa- 
mentary, or  of  administration,  guardianship, 
or  special  administration.  In  any  case,  two 
dollars.  For  services  up  to  and  including  the 
final  settlement  of  the  case,  in  which  the  value 
of  tbe  estate  does  not  exceed  five  thousand 
dollars,  except  as  hereinafter  provided,  ten 
dollars,  and  one  dollar  for  each  additional  one 
thousand  dollars  In  value,  as  shown  by  the 
Inventory." 

Respondent  contends  that  the  demurrer  was 
properly  sustained,  on  the  ground  that  the  pe- 
tition does  not  state  nor  show  that  the  execu- 
tors tendered  to  the  clerk  $1  for  each  $1,000 
valuation  of  the  estate,  as  shown  by  the  in- 
ventory, additional  to  $5,000,  which.  In  this 
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case,  amounted  to  $1,358;  and  It  Is  not  claim-  \ 
ed  that  the  petition  is  otherwise  deficient,  nor 
that  the  tender  of  $25  was  not  sufficient  to 
pay  all  fees  -which  could  have  been  lawfully- 
demanded,  except  the  $1  for  each  $1,000  valu- 
ation of  the  estate  over  $5,000,  as  shown  by 
the  inventory.  Therefore,  the  only  question 
presented  for  decision  is  whether  or  not  the 
clerk  -was  authorized  to  demand  a  fee,  equal 
to  the  amount  of  $1  for  every  $1,000  in  ex- 
cess of  $5,000  of  the  appraised  value  of  the 
estate,  as  a  condition  precedent  to  his  duty  to 
accept  and  file  the  inventory.  If  the  lOoth 
section  of  the  county  government  act  of  March 
81,  1891,  is  not  repugnant  to  the  constitution 
of  the  state,  it  Is  perfectly  clear  that  it  au- 
thorized the  clerk  to  demand  and  collect  the 
fee  in  question,  and  that  he  properly  refused 
to  accept  or  file  the  Inventory  -without  the* 
payment  or  tender  of  such  fee  by  or  on  be- 
half of  the  executors  of  the  estate.  But  the 
appellant  contends  that,  in  so  far  as  said  sec- 
tion 195  purports  to  authorize  or  require  the 
clerk  to  demand  or  collect  a  fee  of  $1  on  each 
$1,000  valualjon  of  estates  of  deceased  per- 
sons in  excess  of  $5,000,  it  is  repugnant  to  the 
state  constitution,  and  therefore  void,;  and,  in 
so  contending,  I  think  he  is  fully  warranted 
by  the  authorities. 

In  thus  fixing  a  fee  for  the  official  service  of 
the  clerk,  the  provision  in  question  violates 
section  4;  art.  11,  which  commands  the  leg- 
islature to  establish  "a  system  of  county  gov- 
ernments which  shall  be  uniform  throughout 
the  state"  (Welsh  v.  Bramlet,  98  Gal.  219,  33 
Pac.  66);  and  also  violates  section  11,  art  1, 
requiring  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation,"  since  there 
is  no  perceptible  or  conceivable  reason  why 
the  fee  or  tax  in  question  should  be  exacted 
in  any  one  county  rather  than  in  any  other 
(Dougherty  v.  Austin,  94  Gal.  620,  28  Pac.  834, 
and  29  Pac.  1092).  It  Is  also  repugnant  to 
Bubdividon  33,  |  25,  art.  4,  forbidding  local 
or  special  laws,  "in  all  other  cases  where  a 
general  law  can  be  made  applicable,"  for  sure- 
ly the  provision  of  section  195  of  the  county 
government  act  In  question  can  be  made  gen- 
eral, and  uniformly  applicable  to  all  counties 
in  the  state,  laying  aside,  as  we  may  for  the 
puipose  in  hand,  all  considerations  relating  to 
the  necessity  or  policy  of  such  a  general  law. 
The. only  ground  upon  which  the  provision  in 
question  is  claimed  to  be  a  general  law  is 
tliat  it  operates  uniformly  upon  a  class  of 
counties  authorized  by  the  constitution  itself. 
But  the  constitution  (section  5,  art.  11)  author- 
izes a  classification  of  counties  only  for  the 
purxKise  of  regulating  the  compensation  of 
county  officers  according  to  duties,  which  pur- 
pose is  not  promoted  nor  affected  In  any  de- 
gree by  the  provision  in  Question.  In  the 
county  of  Stanislaus  the  county  clerk  and  all 
other  county  officers,  except  coroner  and  public  | 
administrator,  are  compensated  by  fixed  sala- 
ries, to  be  paid  from  the  county  treasury,  the 
I)ayment  of  which  is  no  more  dependent  upon 
the  tax  or  fee  in  question  than  it  is  upon  any 


other  source  of  an  equal  amount  of  county 
revenue.  This  tax  or  fee  required  to  be  col- 
lected from  estates  of  deceased  persons,  like 
all  other  fees  collected  by  the  clerk  and  other 
county  officers,  is  to  be  paid  Into  the  county 
treasury  for  the  use  of  the  county,  and  thence 
applied  to  the  payment  of  any  lawful  demand 
against  the  county.  True,  they  are  primarily 
to  be  apportioned  to  the  salary  fund,  but  sub- 
division 20  of  section  25  of  the  county  govern- 
ment act,  which  authorizes  the  establishment 
of  a  salary  fund  and  such  other  funds  as 
deemed  necessary,  also  authorizes  the  board 
of  supervisors  "to  transfer  moneys  from  one 
fund  to  another  as  the  public  interest  may  re- 
quire"; so  that,  when  the  salary  fund  is  de- 
ficient, money  from  other  sources  than  fees 
may  be  transferred  to  It,  and  when  there  is  a 
surplus  in  the  salary  fund,  it  may  be  trans- 
ferred to  the  county  bond  fund,  or  any  other 
fund,  "as  the  public  interest  may  require." 
Therefore,  from  no  view  of  the  subject  does 
it  appear  that  the  tax  or  fee  In  question  has 
the  slightest  tendency  to  regulate  the  compen- 
sation of  the  county  clerk,  or  that  of  any  other 
officer  of  tlie  county,  according  to  the  duties  of 
such  officer,  unless  it  can  be  seen  that  the  per- 
formance of  the  duty  of  filing  an  inventory  of 
the  estate  of  a  deceased  person  in  the  county 
of  Stanislaus  should  be  paid  5,000  times  as 
much  as  Is  required  to  be  paid  for  the  per- 
formance of  the  same  duty  In  the  adjoining 
county  of  Merced. 

Should  it  be  suggested  that  the  classification 
of  counties,  authorized  by  the  constitution,  for 
the  purpose  of  regulating  the  comi)ensation  of 
county  offlcera  according  to  duties,  is  also  ap- 
propriate for  the  puiijose  of  apportioning  uni- 
form taxation,  or  for  the  purpose  of  regulat- 
ing fees  for  services  of  county  officers  whose 
comx)ensations  are  regulated  by  fixed  salaries, 
and  which  fees  are  to  be  paid,  as  part  of  the 
county  revenue,  into  tlie  county  treasury,  a 
full  and  satisfactory  answer  to  such  sugges- 
tion may  be  found  in  the  following  cases: 
City  of  Pasadena  v.  Stimson,  91  Cal.  238,  27 
Pac.  604;  Dougherty  v.  Austin,  94  Cal.  601. 
28  Pac.  834,  and  29  Pac.  1092;  Welsh  v.  Bram- 
let, 98  Cal.  219,  33  Pac.  66;  and  Darcy  v.  City 
of  San  .Tose,  104  Gal.  642,  38  Pac.  500.  These 
cases  evolve  from  the  authorities  the  principle 
upon  which  classification  for  legislative  pur- 
poses must  be  based.  The  conclusion  reached 
In  the  first  of  these  cases  Is  expressed  as  fol- 
lows: "That,  although  a  law  is  general  and 
constitutional  when  it  applies  equally  to  all 
persons  embraced  in  a  class  founded  upon 
some  natural  or  intrinsic  or  constitutional  dis- 
tinction, it  is  not  general  or  constitutional  if 
it  confers  particular  privileges  or  imposes  pe- 
culiar disabilities  or  burdensome  conditions, 
in  the  exercise  of  a  common  right,  upon  a 
class  of  persons  arbitrarily  selected  from  the 
general  body  of  those  who  stand  in  precisely 
the  same  relation  to  the  subject  of  the  la-w." 
In  Darcy  v.  City  of  San  Jose,  supra.  It  was 
said:  "It  wilt  not  be  presumed  that  It  wa.-i 
Intended  to  deprive  the  legislature  of  all  pow- 
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er  to  adapt  Its  laws  to  the  varying  conditions 
of  Its  inhabitants.  From  necessity  it  has  been 
held  that  the  legislature  may  classify,  in  or- 
der that  it  may  adapt  its  legislation  to  the 
needs  of  the  people.  If  this  cannot  be  done, 
laws  will  not  always  bear  equally  upon  the 
people.  This  classification,  hcwever,  must  be 
founded  upon  differences  which  are  either  de- 
'flned  by  the  constitution  or  natural,  and 
which  will  suggest  a  reason  which  might  ra- 
tionally be  held  to  Justify  the  diversity  In  the 
legislation.  It  must  not  be  arbitrary,  for  the 
mere  purpose  of  classification,  that  legislation 
really  local  or  special  may  seem  to  be  general, 
but  for  the  purpose  of  meeting  different  condi- 
tions naturally  requiring  different  legislation." 
What  is  the  difference  in  the  condition  of  the 
people  or  their  property  in  the  county  of  Stan- 
islaus from  that  of  the  people  or  property  of 
other  counties,  which  requires  or  justifies  a 
law  compelling  estates  of  deceased  persons 
in  that  county  to  pay  more  for  filing  a  paper 
In  the  office  of  the  clerk  of  the  superior  court 
than  is  required  to  be  paid  by  such  estates  for 
the  same  service  in  any  other  county  in  the 
state?  The  obvious  reason  for  classifying 
counties,  for  the  purpose  of  regulating  the 
compensation  of  officers  according  to  service, 
is  that  much  more  official  service  is  required 
in  some  counties  than  in  others,  the  purpose 
of  the  classification  being  to  effect  equality  of 
compensation  for  like  services  of  county  offi- 
cers throughout  the  state;  whereas  the  effect 
of  the  law  in  question  is  diversity  and  in- 
equality of  official  fees  for  like  services,  with- 
out affecting  the  compensation  of  officers  in 
any  way. 

I  think  the  judgment  should  be  reversed 
and  the  cause  remanded,  with  instruction  to 
overrule  the  demurrer. 

We  concur:     SEARI^S,  C;   HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tion to  overrule  the  demurrer  to  the  petition. 


(109  Cal.  268) 

SOUTHERN   PAO.  R.  CO.  v.  WHITAKER 
et  al.     (No.  18,320.) 

(Supreme  Court  of  California.    Sept.  28,  1895.) 

Adverse  Possessios— Titlr  to  Railroad  Land- 
Limitation  OP  Actions— Trial- 
Harmless  Error. 

1.  Act  Cong.  July  27,  1806,  granting  lands 
in  aid  of  the  construction  of  a  railroad,  operated 
to  vest  title  as  soon  as  the  map  locating  the 
proposed  route  was  filed  in  the  general  land  of- 
fice, and  said  lands  then  became  subject  to 
the  laws  of  adverse  possession,  and  the  effect 
of  such  possession  was  not  interrupted  by  the 
subsequent  issuance  of  a  patent  therefor  to  the 
railroad  company. 

2.  Code  Civ.  Proc.  S  323,  provides  that  to 
establish  adverse  possession  it  must  be  shown 
that  the  land  has  been  occupied  and  claimed  for 
a  period  of  five  years  continuously,  and  that  the 
party  has  paid  all  the  taxes  which  have  been 
asses&ed  on  such  land.     Bdd,  that  a  finding  of 


adverse  possession  need  not  show  that  defend- 
ant paid  taxes  up  to  the  time  of  suit,  where  he 
bad  held  adversely  and  paid  taxes  for  more 
than  five  years  continuously,  and  the  fact  that 
one  claitning  under  plaintiff  paid  taxes  for  one 
year  will  not  defeat  the  title  so  acquired. 

3.  The  failure  to  find  on  an  ultimate  fact  is 
not  prejudicial  where  the  evidence  shows  that,  if 
there  had  been  such  finding,  it  would  have  been 
against  the  party  complaining. 

4.  The  commencement  of  a  contest  in  the 
United  States  land  department  will  not  stop  the 
running  of  *he  ittatute  of  limitations  of  the 
state. 

Comimlssloners'  decision.  Department  1. 
Appeal  from  superior  court,  Tulare  county; 
W.  W.  Cross,  Judge. 

Ejectment  by  the  Southern  Pacific  Railroad 
Company  against  Horace  Whitaker  and  oth- 
ers. Defendants  had  judgment,  and  plaintiff 
appeals.    Affirmed. 

Joseph  D.  Redding,  for  appellant.  E.  O. 
lArklns,  for  respondents. 

BELCHER,  O.  This  Is  an  action  of  eject- 
ment to  recover  possession  of  1(30  acres  of 
land.  The  complaint  was  filed  January  21. 
1892,  and  it  alleges  that  plaintiff  is  the  own- 
er and  entitled  to  the  possession  of  the  satu 
land,  and  that  on  or  about  the  1st  day  of  De- 
cemlier,  ISOl,  while  plaintiff  was  in  posses- 
sion and  entitled  to  the  possession  of  the 
same,  the  defendants  wrongfully  entered 
thereon,  and  wrongfully  and  unlawfully  oust- 
ed the  plaintiff  from  the  possession  thereof. 
The  defendant  Daniel  Rhoads  disclaimed  hav- 
ing any  interc-st  in  the  demanded  premises. 
The  defendants  Horace  Whitaker  and  Nathan 
H.  Garretson  answered,  and,  among  other  de- 
fenses set  up,  pleaded  In  bar  of  the  action  sec- 
tions 319-3:i2  of  the  Code  of  Civil  Procedure. 
The  case  was  tried  by  the  court  without  a 
jurj'.and  the  findings  were  in  substance  as  fol- 
lows: That  the  plaintiff  was  the  bolder  of  a 
United  States  patent  for  the  land  described 
In  the  complaint,  which  was  duly  issued  to  It 
on  November  1,  1891,  under  and  by  virtue  of 
the  act  of  congress  of  July  27,  18U6,  entitled 
"An  act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the 
states  of  Mis.souri  and  Arkansas  to  the  Pacific 
coast,  by  the  southern  route."  That  the  road 
was  located  and  constructed  In  conformity 
with  the  provisions  of  the  granting  act.  That 
on  Jannaty  3,  1867,  plaintiff  duly  located  its 
line  of  route  opposite  the  land  In  controversy, 
and  on  that  day  filed  in  the  office  of  the  com- 
missioner of  the  general  land  office  at  Wash- 
ington a  map  defloitely  locating  the  route  of 
the  railroad  to  be  built  by  plaintiff.  That 
the  lands  In  controversy  were  shown  to  be  ag- 
ricultural lands,  and  within  20  miles  of  the 
definite  line  of  the  road  as  laid  out  and  con- 
structed; and  that  under  said  act  of  congress 
plaintiff  became  the  owner  In  fee  of  said  lands, 
and  entitled  to  the  possession  thereof,  upon 
the  filing  of  the  map  of  definite  location  on 
January  3.  18G7.  That  on  April  9,  1807,  the 
defendant  Whitaker  duly  swore  to  a  possess- 
ory claim  Including  the  land  in  controversy, 
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setting  up  tbat  be  claimed  tbe  land  nnder  and 
by  virtue  of  the  act  of  the  legislature  of  the 
state  of  California  approved  April  20,  1852. 
That  Whitaker  settled  on  said  land  In  1865, 
and  built  a  cabin  thereon  In  18G6,  and  com- 
menced the  cultivation  thereof;  and  that  up 
to  187(1  he  used  said  land  for  stock  and  farm- 
ing purposes,  and  claimed  the  right  to  the  poa- 
session  of  the  same  as  hia  own  under  color  of 
title  adverse  to  the  plaintltT  and  to  the  whole 
world.  Tbat  such  possession  was  hostile  to 
tbe  plaintiff,  and  was  open  and  notorious,  and 
plalntlft  during  said  time  had  knowledge  of 
his  adverse  claim.  That  in  October,  1875,  a 
certificate  of  purchase  for  said  land  was  is- 
sued to  Whitaker  by  the  United  States  land 
office,  and  the  purchase  price  therefor  was 
duly  paid  by  him  to  said  land  office.  That  on 
April  29,  1876,  defendant  Whitaker  executed 
a  grant,  bargain,  and  sale  deed  of  said  land  to 
defendant  Garretson,  and  that  immediately 
after  the  transfer  Garretson  went  into  posses- 
sion of  said  land  under  said  deed,  and  ever 
since  has  used  the  same  for  farming  and  stock 
purposes.  That  the  possession  of  Garretson 
has  been  open,  notorious,  and  continuous,  un- 
der color  and  claim  of  tltle^  to  the  exclusion 
of  plaintiff  and  the  whole  world,  for  a  period 
of  more  than  five  years;  and  that  during  the 
whole  of  said  time  plaintiff  has  had  knowl- 
edge of  tbe  claim  of  Garretson,  but  has  never 
in  any  way  Interfered  with  his  possession  or 
occupation  before  the  filing  of  the  complaint 
In  this  action.  That  the  land  was  surveyed 
In  1869,  and  was  withdrawn  for. the  plain- 
tiff May  21,  18C7.  That  on  February  28, 1872, 
Whitaker  filed  a  declaratory  statement  for  the 
land,  alleging  settlement  thereon  in  18S5. 
That  on  November  4,  1872,  he  submitted  his 
pre-emption  proof,  and  tendered  payment  for 
the  land,  but  his  application  to  enter  was  re- 
jected by  the  local  officers  of  the  United 
States  land  office,  whose  action  was  sustain- 
ed by  the  commissioner  of  the  general  land 
office  in  June,  1874,  and  again  by  the  secre- 
tary of  the  Intei'Ior  in  April,  1875.  That  up- 
on a  motion  for  review  the  secretary  of  tbe 
interior,  in  September,  1875,  allowed  Whitak- 
er to  complete  his  entry  by  making  payment 
of  tbe  land,  and  the  former  decision  was 
revoked,  and  Whltaker's  entry  was  allowed 
upon  the  proof  offered  by  him  in  1872.  Tbat 
after  tbe  payment  of  the  said  purchase  mon- 
ey the  railroad  company  moved  for  a  new 
trial,  which  was  granted  July  1,  1870,  and  on 
February  27.  1877,  tbe  trial  was  bad  at  tbe 
local  land  office  at  Vlsalla,  and  resulted  in  fa- 
vor of  the  plaintiff,  and  a  patent  was  finally 
issued  to  plaintiff  in  1891,  as  before  stated. 
As  conclusions  of  law  tbe  court  found  that 
plaintiff  became  tbe  owner  in  fee  of  said 
land,  and  entitled  to  tbe  possession  thereof, 
upon  filing  said  map  of  definite  location  on 
January  S,  1807;  and  from  tbe  stipulation 
as  to  the  facts  and  from  tbe  evidence  the 
court  concluded  tbat  tbe  government  of  the 
United  States  has  not  had  any  interest  in 
said  land  since  January  3,  1867.  and  tbat 


Garretson.  has  acquired  .the  ownership  of  tbe 
land  by  adverse  possession,  and  Is  now  tbe 
owner  thereof  as  against  the  plaintiff,  and 
tbat  plaintiff's  rights  thereto  are  barred  by 
the  statute  of  limitations.  Judgment  was  ac- 
cordingly entered  in  favor  of  the  defendants, 
from  which,  and  from  an  order  denying  its 
motion  for  a  new  trial,  the  plaintiff  appeals. 

That  tbe  grant  to  the  railroad  company  was' 
a  grant  in  prtesenti,  and  (H>eTated  to  vest 
in  tbe  grantee  a  perfect  title  to  tbe  gmnted 
lands  when  the  map  of  the  definite  location 
of  the  road,  opposite  tbe  lands,  was  filed  in 
the  office  of  the  commissioner  of  tbe  general 
land  office,  is  no  longer  an  open  question.  It 
has  been  so  held  by  numerous  decisions  ren- 
dered in  similar  cases  by  the  supreme  court 
of  the  United  States  and  by  this  court.  And 
thereafter  the  grantee  conid  have  maintain- 
ed an  action  for  the  possession  of  any  sncb 
lands,  witbout  waiting  for  the  issuance  of 
a  patent  therefor.  Curtner  v.  U.  S.,  149  U. 
S.  675,  13  Sup.  Ct  985, 1041,  and  cases  cited; 
Forrester  v.  Scott.  92  Cal.  402.  28  Pac.  575; 
Jatnnn  v.  Smith,  95  Cal.  154,  30  Pac.  200.  In 
the  case  last  cited  it  is  said:  "When  the 
legal  title  to  land  is  granted  by  act  of  con- 
gress, the  title  of  the  government  la  as  ef- 
fectively divested  as  it  would  be  by  the  is- 
suance of  a  patent  therefor  by  the  executive 
department,  under  authority  of  law;  and 
such  land  then  becomes  subject  to  the  limi- 
tation laws  of  the  state  in  which  it  is  situ- 
ated; and  an  adverse  possession  thereof  aft- 
er the  date  of  such  grant  for  the  requisite- 
period  fixed  by  such  laws  will  ripen  into  a 
legal  title  in  fbvor  of  tbe  adverse  possessor, 
and  the  effect  of  such  x>os8e88ion  Is  not  In- 
terrupted or  defeated  by  the  subsequent  Is- 
suance of  a  patent  therefor,  in  pursuance  of 
such  act  of  congress,"— citing  cases.  But, 
conceding  the  law  to  be  as  above  stated« 
still  it  Is  earnestly  Insisted  for  appellant 
that  the  findings  are  Insufficient  to  support 
the  Judgment,  because  there  is  no  finding 
that  after  1878  defendants  paid  all  tbe  taxes, 
state,  county,  or  municipal,  which  were  levied 
and  assessed  upon  the  land,  as  required  by 
section  325  of  the  Code  of  Civil  Procedure, 
as  amended  in  tliat  year.  Tbe  section  re- 
ferred to  provides  "that  in  no  case  shall  ad- 
verse possession  be  considered  establislied, 
under  the  provision  of  any  section  or  sections 
of  this  Code,  unless  it  shall  be  shown  tbat 
the  land  has  been  occupied  and  claimed  for 
tbe  period  of  five  years  continuously,  and  the 
party  or  persons,  their  predecessors  and  gran- 
tors, have  paid  all  the  taxes,  state,  county  or 
municipal,  which  have  been  levied  and  assess- 
ed upon  such  land."  It  was  clearly  proved 
that  defendants  held  x>08sessIon  of  the  land 
and  claimed  title  thereto  adversely  to  all  tbe 
world  continuously  from  the  time  plaintiff  ac- 
quired its  title  hi  1867  up  to  the  time  of  the 
trial,  and  that  Garretson  paid  all  taxes  levied 
and  assessed  upon  the  land  up  to  ISOl,  when 
a  claimant  under  the  plaintiff  paid  them  for 
that  year.    If,  therefore,  tbe  statute  ran  ia 
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favor  of  defendants  after  1872,  Garretson  ac- 
quired a  perfect  title  In  fee  to  the  land  long 
before  1891.  And  the  rule  Is  that  a  defend: 
ant  in  ejectment,  who  relies  on  the  statute 
of  limitations,  makes  a  complete  defense  if 
he  shows  a  continued  adverse  possession  for 
five  years,  and  a  payment  of  all  taxes  after 
1878,  although  not  the  Ave  years  next  preced- 
ing the  commencement  of  the  action;  and, 
when  the  fee  is  once  acquired  by  a  five  years' 
adverse  possession,  It  continues  till  conveyed 
by  the  possessor,  or  till  lost  by  another  ad- 
verse possession  of  five  years.  Arrlngton  v. 
Liscom,  34  Cal.  365;  Cannon  v.  Stockmon, 
36  Cal.  535.  Whether,  then,  Garretson  paid 
the  taxes  assessed  on  the  land  for  the  year 
1891  was  wholly  Immaterial,  as  his  failure 
to  pay  them  could  not  divest  or  In  any  way 
affect  a  title  already  acquired.  Webber  v. 
Clarke,  74  Cal.  11, 15  Pac.  431.  The  ultimate 
fact  to  be  determined  was  whether  or  not 
Garretson  had  acquired  title  to  the  demand- 
ed premises  imder  and  by  virtue  of  the  stat- 
ute of  limitations;  and  to  establish  that  fact 
the  burden  was  upon  him  to  show  that  he 
or  his  grantor  bad  held  possession  of  the 
property  adversely,  and  had  paid  all  taxes 
levied  and  assessed  thereon,  for  a  period  long 
enough  to  vest  the  title  In  him  under  the  pro- 
visions of  the  statute.  Whether  he  had  paid 
all  the  taxes  or  not  was  a  mere  probative 
fact,  which  it  was  not  necessary  to  allege 
(Ball  V.  Nichols,  73  Cal.  193, 14  Pac.  831),  and 
which  was  necessarily  covered  by  the  finding 
as  to  the  ultimate  fact.  It  is  well  settled  that 
findings  should  be  statements  only  of  the  ul- 
timate facta  In  controversy,  and  not  of  the 
probative  facts,  though  findings  of  probative 
facts,  where  the  ultimate  facts  necessarily 
resulted  from  them,  have  been  held  sufficient. 
Mathews  v.  Klnsell,  41  Cal.  512;  Biddel  v. 
Brlzzolara,  56  Cal.  374;  Smith  v.  Mohn,  87 
Cal.  489,  25  Pac.  696;  Bull  v.  Bray,  89  Cal. 
286,  26  Pac.  873.  Ross  v.  Evans,  05  Cal.  439, 
4  Pac.  443,  cited  by  appellant,  was  an  action 
of  ejectment  in  which  the  defendant  pleaded 
the  statute  of  limitations.  The  court  found 
an  adverse  possession  by  defendant  and  his 
grantors  from  1862  to  the  trial,  in  1883,  and 
that  the  lands  had  never  been  assessed  to  de- 
fendant or  his  grantors  since  the  year  1877, 
nor  had  they  p&ii  the  taxes  thereon.  The 
plaintiff  had  Judgment,  and  the  defendant  ap- 
pealed. The  court  said:  "The  defect  in  the 
findings  is  that  it  is  not  made  to  appear  by 
them  whether  any  taxes  were  levied  and  as- 
sessed on  the  land  in  suit.  If  none  were  as- 
sessed, of  course  he  is  not  bound  to  prove 
that  be  paid  them.  But,  as  said  above,  if 
the  taxes  were  levied  on  the  land,  and  as- 
sessed to  any  one,  defendant  must,  to  make 
out  the  defense  set  up,  show  that  he  or  his 
grantors  paid  them."  And  for  this  defect 
and  other  errors  the  Judgment  was  reversed. 
That  case  Is  clearly  distinguishable  from  this, 
and  we  conclude  that  the  findings  here  com- 
plained of  were  sufficient  But.  conceding 
that  there  should  have  been  a  specific  finding 


as  to  the  assessment  and  i>ayment  of  taxes, 
stiU  It  clearly  appears  from  the  evidence 
that,  if  such  a  finding  had  been  made,  it 
must  have  been  in  favw  of  defendants.  And, 
this  being  so,  the  plaintiff  was  in  no  way 
prejudiced  by  the  failure,  and  the  judgment 
cannot  be  reversed  on  this  ground.  Hutch- 
Ings  V.  Castle,  48  Cal.  152;  People  v.  Center, 
66  Cal.  551,  5  Pac.  263,  and  6  Pac.  481;  Mur- 
phy V.  Bennett,  68  Cal.  528,  9  Pac.  738;  Win- 
slow  V.  Gohransen,  88  Cal.  450,  26  Pac.  504. 

It  is  further  contended  that,  while  the  con- 
test between  the  plaintiff  and  defendants  in 
regard  to  the  title  to  this  land  was  pending 
In  the  land  department  of  the  government,— 
from  1872  down  to  near  the  time  when  the 
patent  was  issued,  In  1891,— the  statute  of 
limitations  did  not  and  could  not  run  In  favor 
of  defendants.  No  authorities  in  support  of 
this  contention  are  cited,  and  we  know  of 
none  that  uphold  it.  The  time  within  which 
actions  must  be  commenced  Is  a  matter  of 
statutory  regulation.  Under  onr  statute  no 
action  for  the  recovery  of  real  property  or  the 
possession  thereof  can  be  maintained  unless 
such  action  is  commenced  within  five  years 
after  the  cause  of  action  accrues.  Sections 
318,  319,  Code  Civ.  Proc.  There  are  some  ex- 
ceptions to  this  rule,  as  provided  in  section 
328,  Code  Civ.  Proc.,  but  there  is  no  such 
exception  as  that  claimed  here.  The  plaln- 
tlfTs  cause  of  action  accrued  when  it  acquir- 
ed its  title  in  1867,  and  we  know  of  no  stat- 
ute or  rule  of  law  which  could  have  prevent- 
ed or  stopped  the  running  of  the  statute 
thereafter.  It  follows  that  the  Judgment 
and  order  appealed  from  should  be  affirmed. 

We  concur:   BRITT,  C;   8EARL.S,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(109  Cal.  290> 
JENNINGS  V.  BROWN.    (S.  F.  ISi.) 
(Supreme  Court  of  California.     Oct.  1,  1895.) 

Elbction  Contest— Record  on  Appeal— Cektiti- 
CATiON  OF  Ballots  as  Evidence. 
In  an  election  contest  the  court  refused 
to  allow  ballots  introduced  in  evidence  to  be 
incorporated  into  the  bill  of  exceptions,  on  the 
ground  that  tie  had  not  ordered  them  to  be 
marked  as  exhibits  in  the  case.  It  appeared 
elsewhere  in  the  bill  of  exceptions  that  the  bal- 
lots were  marked  as  exhibits,  with  the  knowl- 
edge of  the  court,  and  that  the  court  had  order- 
ed the  clerk  to  preserve  the  ballots,  and  seal 
them  up.  Hdd  that,  since  the  ballots  could  be 
identified  with  certainty,  plaintiS  is  entitled  to 
have  them  certified  to  the  supreme  court. 

Department  2.  Appeal  from  superior  court, 
San  Mateo  county;   George  H.  Buck,  Judge. 

Action  by  J.  T.  Jennings  against  J.  J. 
Brown  to  contest  defendant's  election  as 
county  supervisor.  Judgment  for  defendant, 
and  plaintiff  appealed.  Appellant  petitioned 
to  have  certain    ballots    Introduced  in  evi- 


Digitized  by 


Google 


1086 


PACIFIC  REPORTER,  Vol.  41. 


(Cai 


dence  certified  to  the  supreme  court   Grant- 
ed. 

Geo.  C.  Ross  and  Knight  &  Heggerty,  tor 
appellant.  SuUivaa  &  Sullivan,  for  respond- 
ent. 

McFARLAND,  J.  The  above-entitled  ac- 
tion is  an  electltm  contest  for  the  office  of  su- 
pervisor of  the  second  supervisor  district  of 
San  Mateo  county.  The  Judgment  of  the 
superior  court  was  in  favor  of  Brown,  and 
Jennings  has  taken  an  appeal  from  saiu  judg- 
ment to  this  court  The  present  proceeding 
here,  now  under  consideration.  Is  a  petition 
by  the  appelant,  Jennings,  under  section  662 
of  the  Code  of  Civil  Procedure,  to  prove  cer- 
tain exceptions  taken  at  the  trial,  which  be 
alleges  the  Judge  of  the  superior  court  re- 
fused to  allow. 

At  the  trial  the  appellant— there  the  contes- 
tant—objected to  11  ballots  which  were  count- 
ed by  the  court  for  the  respondent,  and 
which  were  marked  "Contestant's  Exhibits 
from  No.  1  to  11."  His  objections  were  over- 
ruled, and  he  excepted.  When  the  bUi  ot 
e.xceptlon8  came  to  be  settled,  the  appellant 
requested  the  judge  of  the  court  to  certify 
to  the  said  11  ballots,  or  photographs  thereof, 
and  he  refused  to  do  rithM'.  In  his  answer 
to  the  petition  here  he  says  that  said  ballots 
'•were  not  marked  by  afiiant  as  exhibits  or 
otherwise,  and  afSant  further  avers  that  he 
did  not  order  the  clerk  of  said  superior  court 
to  mark  any  of  said  ballots  as  exhibits";  and 
he  further  says  "that,  if  It  was  right  and 
proper  for  him  to  do  so,  he  would;  at  the 
bearing  of  said  matter  in  the  supreme  court, 
properly  Identify  said  ballots,  if  he  could 
identify  them,  and  found  them  In  the  same 
condition  as  the  ballots  used  on  the  hearing 
and  determination  of  this  matter  in  the 
lower  court"  He  says  that  he  refused  to 
certify  the  photographs  presented  by  appel- 
lant because  they  were  not  correct  repro- 
ductions of  the  ballots,  and  "were  not  In  size 
and  general  appearance,  correct  copies  of 
any  ballots  cast  at  said  election."  He  does 
not  aver  that  he  cannot  identify  said  ballots. 
It  is  averred  in  the  petition  here  tliat  the 
clerk  marked  all  of  said  11  ballots  as  con- 
testant's exhibits,  and  in  the  answer  tliere 
is,  upon  this  point,  merely  the  averment 
"upon  and  according  to  his  information  and 
belief,  that  none  of  said  ballots  last  afore- 
said were  marked  as  exhibits  by  said  clerk 
at  the  time  same  were  counted  as  aforesaid." 
But  the  bin  of  exceptions  which  the  Judge 
allowed  consists  entirely  of  the  reporter's 
notes  of  the  trial,  and  is  certified  by  the 
Judge  as  "full,  true,  and  correct";  and  in 
those  notes  it  is  said  of  the  first  ballot  ob- 
jected to  by  appellant,  "It  is  marked  on  the 
back  'Counted  Contestant's  Ex.  No.  1,' "  and 
of  the  second  ballot  objected  to,  "It  is  mark- 
ed 'Contestant's  Ex.  No.  2,  Counted  for 
Brown.'  "  It  appears,  also,  from  said  notes, 
that,  when  the  third  ballot  to  which  appel- 
lant objected  was  counted  for  Brown,  coun- 


sel for  appellant  said:  "We  except,  and  ask 
that  it  be  marked  'Contestant's'  Ex.  No.  3,' " 
and  the  same  appears  as  to  the  fifth  ballot 
objected  to  by  appellant  As  to  all  the  rest  of 
the  11  ballots,  the  reporter's  notes  read,  "It 
is  marked  'Contestant's  Ex.  No. '  "  (giv- 
ing the  number).  The  notes  show  that  the 
same  course  was  taken  with  certain  exhibits 
of  the  opposite  party.  They  also  show  that 
at  the  close  of  the  evidence  the  following 
occurred:  "The  Court  (to  the  clerk):  Re- 
serve these  exhibits  very  carefully,  and  see 
that  they  are  sealed  up."  It  seems,  therefore, 
that  there  can  be  "no  difllculty  in  Identifying 
and  certifying  the  11  exhibits  of  appellant. 
Counsel  ought  to  be  able  to  stipulate  to  their 
genuineness.  The  reporter's  notes  show  that 
they  were  maiised  with  the  knowledge  and 
consent  of  the  court,  which  Is  equivalent  to 
an  express  order  of  the  court  to  that  effect 

In  Lay  v.  Parsons,  104  Cal.  661,  38  I»ac. 
447,  which  was  a  case  like  the  one  at  bar, 
the  court  said:  "In  Instances  involving  de- 
fects like  the  one  here  complained  of,  in  or- 
der to  put  this  court  as  nearly  as  possible. 
In  possession  of  the  facts  as  they  appeared 
to  the  lower  court,  either  the  original  ballots, 
authenticated  and  Identified  In  some  appro- 
priate manner,  and  properly  referred  to  In 
the  bill  of  exceptions,  should  accompany  the 
record,  or  a  copy,  by  photographic  or  other 
process  by  which  the  fac  simile  can  be  pro- 
duced, should  be  In  the  bill  of  exceptions." 
There  can  be  no  proper  determination  of  the 
validity  of  a  ballot,  under  our  present  elec- 
tion laws,  without  an  Inspection  of  the  ballot 
Itself;  and  the  appeal  in  this  case  would  be 
an  empty  proceeding,  without  the  presence 
here  of  the  ballots  to  which  the  appellant 
objected.  To  grant  petitioner's  request  to 
have  said  ballot  certified  for  the  Inspection 
of  this  court  would  not  be  inconsistent  at  all 
with  the  rulings  in  Hyde  v.  Boyle,  8C  Cal. 
352,  24  Pac.  10.59;  Vance  v.  Superior  Court, 
87  Cal.  390,  25  Pac.  500;  and  kindred  cases. 
It  cannot  be  said.  In  the  case  at  bar,  that 
the  Judge  of  the  trial  court  has  allowed  an  ex- 
ception to  a  ruling  admitting  a  certain  bal- 
lot in  evidence,  when  the  ballot  itself— the 
very  thing  objected  to — is  excluded  from  the 
bill.  Of  course,  where  the  question  is  wheth- 
er or  not  certain  evidence  was  actually  In- 
troauced,  the  determination  of  the  judge,  evi- 
denced by  the  bill  or  statement  settled  by 
him,  is  conclusive;  but  there  is  no  sncb 
question  here.  There  is  no  doubt  that  the 
ballots  were  marked  at  the  trial  as  alleged 
by  petitioner,  and  that  they  can  be  easily 
Identified.  They  are  presumed  to  be  in  the 
same  condition  as  when  the  court  ordered 
the  clerk  to  seal  them  up  and  take  care  of 
them.  If  it  shall  be  contended  that  they 
are  not  In  the  same  condition,  that  matter 
can  be  inquired  into  here.  It  is  ordered  that 
the  judge  of  the  superior  court  of  the  coun- 
ty of  San  Mateo  direct  the  county  clei*  of 
said  county  to  bring  into  his  court  the  said 
ballots  Introduced  in  evidence  at  the  trial 
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of  said  action  of  J.  T.  Jennings  v.  J.  J.  Brown, 
and  tljat  said  judge  do  certify  the  said  11 
ballots  marlsed  "Contestant's  Kxbibits  from 
No.  1  to  Xo.  11"  as  tlie  originals  of  said  bal- 
lots referred  to  in  the  bill  of  exceptions  here- 
in, and  send  the  same,  sealed,  to  the  clerk 
of  this  court 

TEMPLE  and  HENSHAW,  JJ.  We  con- 
cur in  the  judgment  and  in  the  opinion,  ex- 
cept that  In  our  judgment  the  right  to  prove 
an  exception  involves  the  right,  when  neces- 
sary, to  prove  upon  what  it  was  based. 


aw  CaL  804) 

HIGGINS  V.   CALIFORNIA  PETROLEUM 
&  ASPHALT  CO.     (No.  19,524.) 

(Supreme  Court  of  California.     Oct.  2,  1895.) 

Mining   Lease  —  Cos8TBt:cTiON  —  Royalties  — 
What  Cosstitutes  "Ouoss  Ton." 

1.  A  joint  lease  for  mining  purposes,  ex- 
ecuted by  owner?  in  severalty  of  two  adjoining 
tiraets,  provided  that  the  lessee  should  bay  as 
royalty  a  certain  sum  monthly  to  the  lessors. 
One  of  the  lessors  subsequently  conveyed  his 
separate  tract  to  the  lessee.  Jleld,  that  the  re- 
maining lessor  was  entitled  to  royalty  thereaft- 
er in  an  amount  equal  to  the  value  of  his  dis- 
tinct tract  as  compared  with  that  conveyed  to 
tlie  lessee. 

2.  Where  a  mining  lease,  executed  jointly 
by  owners  in  severalty  of  adjoininB  tracts,  pro- 
vided that  the  lessee  could  extract  asphaltnm 
from  any  part  of  tlie  leased  premises,  and  the 
share  of  one  lessor  was  subsequently  conveyed 
to  the  lessee,  it  is  no  defense,  to  an  action  by 
the  remaining  lessor  for  royalties,  that  no  as- 
phaltnm  was  taken  from  his  separate  tract. 

3.  Under  Pol.  Code,  §  3215,  providing  that 
20  hundredweight  constitute  a  ton,  the  words 
"gross  ton,"  as  used  in  a  mining  lease  as  the 
basis  for  payment  of  royalties,  means  a  ton  of 
2,000  pounds. 

4.  Under  a  mining  lease  of  "a  deposit  of 
bituminous  rock,"  and  a  "deposit  of  liquid  as- 
phaltum,"  providing  that  the  lessee  should  pay 
a  royalty  "for  each  and  every  gross  ton  of  bitu- 
minous rock  and  liquid  asphaltum  which  he 
may  have  mined,  taken,  or  removed  from  said 
premises,"  tlie  words  "mined,"  "taken,"  or  "re- 
moved," were  used  in  the  same  sense,  and  do 
not  mean  that  the  loyalty  shall  be  paid  on  a 
basis  of  the  crude  rock,  or  the  refined  product, 
after  being  shipped  from  the  premises. 

5.  In  a  mining  lease  of  a  deposit,  of  bitumi- 
nous rock,  and  also  of  a  deposit  of  liquid  as- 
phaltum, a  provision  that  the  lessee  should  pay 
a  certain  royalty  per  ton  on  liquid  asphalt  ap- 
plies only  to  the  asphalt  taken  from  tiie  liquid 
deposit,  and  not  to  liquid  asphalt  extracted 
from  the  crude  rock. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Barbara 
county;   W.  C.  Cope,  Judge. 

Action  by  O.  P.  Higgins  against  the  Cali- 
fornia Petroleum  &  Asphalt  Company  to  re- 
cover royalties  under  a  mining  lease.  Judg- 
ment for  plaintiS,  and  defendant  appeals. 
Ailirmed. 

K.  B.  Canfleld,  for  appellant  Wright  & 
Day,  for  respondent. 

VANCLIEF,  C.  On  June  4, 1887,  the  plain- 
tiff and  Mary  A.  Ashley  executed  a  written 
lease  to  Joseph  IScbeerer,  for   the  term  of 


20  years  of  the  following  described  property: 
"That  certain  deiwsit  of  bituminous  rock 
which  lies  between  the  Carpinterla  creek  on 
the  west,  and  the  east  line  of  the  lands  of 
said  C.  P.  Higgins  on  the  east,  and  the  S.  P. 
Branch  R.  R.  Co's  railway  line  on  the  north, 
and  the  Pacific  Ocean  on  the  south',  also 
that  certain  deposit  of  liquid  asphaltum 
which  crops  and  flows  out  of  the  earth 
within  200  yards  of  the  palm  tree  standing 
S.  E.  of  the  old  Olmstead  ranch  house,— all 
in  Carpinterla  valley,  in  the  county  of  Santa 
Barbara,  state  of  California."  In  considera- 
tion of  the  lease,  the  lessee,  among  other 
things,  promised  to  pay  "to  the  parties  of 
the  first  part"  (lessors),  on  the  first  day  of 
each  and  every  month  thereafter,  during  said 
term,  "the  sum  of  50  cents  per  ton  for  each 
gross  ton  of  bituminous  rock  and  liquid  as- 
phaltum which  he  may  have  mined,  taken, 
or  removed  from  said  premises  during  the 
calendar  month  then  next  preceding,  and  at 
the  same  time  and  place  of  such  payment 
to  deliver  to  the  said  parties  of  the  first  part 
a  full  and  true  statement  In  writing  of  the 
number  of  gross  tons  of  bituminous  rock  and 
liquid  asphaltum  mined,  taken,  or  removed 
from  said  premises  during  the  calendar 
month  for  which  such  payment  is  then  being 
made."  It  was  mutually  agreed  that  the 
lessee  should  have  "the  right  of  ingress  and 
egress  to  and  from  said  deposits,  over  the 
lands  owned  by  the  said  parties  of  the  first 
part,  upon  such  line  as  may  be  agreed  upon 
between  the  parties  hereto;  '  the  party  of 
the  second  part  to  have  the  privilege  of  erect- 
ing such  building  upon  the  land  adjacent  to 
such  deposits  as  may  be  necessary  for  the 
accommodation  of  his  workmen  and  the 
prosecution  of  bis  work."  The  lease  con- 
tains other  covenants  and  conditions  not  rele- 
vant to  any  question  to  be  considered  on  this 
appeal.  On  I>eceml)er  16,  1801,  the  defend- 
ant became  the  sole  owner  of  the  lease  by 
assignment.  It  appears,  and  is  undisputed, 
that,  at  the  date  of  the  lease,  the  lessors  were 
not  tenants  in  common  of  any  part  of  the 
land  described  in  the  lease,  nor  of  any  part  of 
the  "deposit  of  bituminous  rock"  leased,  but 
that  each  severally  owned  a  definite  part  of 
both,  adjoining  each  other,  and  the  "deposit" 
leased  extended,  horizontally,  through  the 
contiguous  lands  of  both  lessors  as  described 
in  the  lease.  On  June  22,  1892,  Mary  A. 
Ashley  conveyed  all  that  part  of  the  land  de- 
scribed in  the  lease,  which  she  severally 
owned,  to  the  defendant,  by  a  definite  de- 
scription. Since  this  conveyance  the  tract  so 
conveyed  has  been  known  as  the  "Ashley 
Tract,"  and  the  remainder  of  the  land  de- 
scribed in  the  lease  as  the  "Higgins  Tract;" 
and  by  these  names  they  will  be  distinguish- 
ed in  this  opinion.  During  the  first  seven  or 
eight  months  immediately  after  the  convey- 
ance of  the  Ashley  tract  to  defendant,  the 
plaintiff  claimed,  and  was  paid  by  defend- 
ant, one-half  of  the  stipulated  rent  or  royal- 
ty (25  cents  per  ton)  upon  statements  regu- 
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larly  made  by  defendant  to  plaintiff,  as  per 
lease;  and  during  ttie  same  period,  and  ever 
after,  Mary  A.  Asliley  treated  tlie  lease,  bo 
far  as  she  was  interested,  as  extinguished  or 
merged  in  her  deed  of  her  land,  and  no  rent 
or  royalty  has  ever  been  demanded  by  or 
paid  to  her.  In  February,  1893,  dlfTerences 
arose  between  plaintiff  and  defendant  as  to 
the  proper  construction  of  the  lease  in  the 
following  particulars:  (1)  Whether  or  riot 
payment  on  rock  merely  mined,  and  not  re- 
moved from  the  premises,  was  due  before 
the  rock  was  shipped  away  from  the  mine; 
<2)  whether  a  ton  should  consist  of  2,240 
pounds,  or  only  2,000  pounds;  and  (3)  wheth- 
er, when  the  bituminous  rock  was  reduced 
to  liquid  asphalt  before  removed  from  the 
premises  of  the  mine,  the  royalty  was  to  be 
paid  on  each  ton  of  the  crude  rock,  or  only 
on  each  ton  of  the  liquid  asphalt  But  de- 
fendant continued  to  pay  the  royalty  on  all 
rock  mined,  estimated  at  2,000  pounds  for  a 
ton,  until  April  1,  li»)3,  after  which  date  It 
refused  to  make  further  payment  on  rock 
riot  shipped  from  the  mine,  or  per  ton  of  less 
than  2,240  pounds,  or  upon  rock  reduced  to 
liquid  asphalt  at  the  mine,  except  per  ton 
of  the  liquid  extracted  therefrom.  The  ob- 
ject of  this  action  is  to  recover  from  defend- 
ant $1,000,  unpaid  royalty  on  4,000  tons  ot 
rock  at  25  cents  per  ton,  alleged  to  have 
been  mined  from  the  deposit  (whether  re- 
duced to  asphalt  or  shipped  from  the  mine 
or  not)  during  the  months  of  April,  May, 
June,  and  July,  1883.  The  court  found  that 
2,685  tons  (of  2,000  pounds)  had  been  mined 
from  the  deposit  by  defendant  during  those 
four  mcoiths,  on  which  there  was  due  and 
unpaid  to  plaintiff  a  royalty  of  25  cents  pa: 
ton,  amounting  to  9671.25,  for  which  Judg- 
ment was  rendered  against  the  defendant 
Defendant  appeals  from  the  Judgment,  and 
from  an  order  denying  its  motion  for  a  new 
trial. 

1.  It  appears  that  no  Utuminous  rock  has 
ever  been  mined  from  that  part  of  the  de- 
posit lying  within  the  Higglns  tract,  by  the 
lessee,  or  by  any  assignee  of  the  lease,  and 
that  all  the  rock  mined  under  the  lease.  In- 
cluding that  mined  by  defendant  during 
April,  May,  June,  and  July,  1893,  has  been 
mined  from  that  part  of  the  deposit  lying 
within  the  boundaries  of  the  Ashley  tract, 
which  was  conveyed  to  defendant  on  June  22, 
1892,  as  aforesaid;  and  for  this  reason  the 
appellant  contends  that  he  is  not  obligated 
by  the  lease  to  pay  any  royalty  to  plaintiff 
on  rock  mined  from  that  part  of  the  deposit 
lying  within  the  Ashley  tract  No  case  has 
been  cited,  and  I  have  found  none,  in  which 
distinct  contiguous  properties  of  different 
owners  have  been  Jointly  leased  as  in  this 
case,  though  leases  by  tenants  in  common 
have  been  of  frequent  occurrence.  Yet  I 
have  no  doubt  that  the  lease  in  question  here 
was  and  is  a  valid  lease,  as  seems  to  be  con- 
ceded by  both  parties,  who  differ  only  as  to 
Its  effect    It  is  to  be  observed  that  no  part 


of  the  land  described  In  the  lease,  except  the 
deposit  of  bituminous  rock  therein,  and  a 
right  of  way  thereto,  with  the  right  to  con- 
struct such  buildings  on  the  land  as  necessary 
to  carry  on  the  work  of  ndnlng,  was  leased. 
Tet,  such  a  lease  of  a  mine,  reserving  a  roy- 
alty as  rent,  is  unobjectionable.  Gear,  LandL 
&  Ten.  §§  73,  133,  and  cases  there  cited;  Wol- 
fflng  V.  Balston,  61  Cal.  288;  Waters  v.  Stev- 
oison,  13  Nev.  157.  Had  the  lessors  In  this 
case  I>een  tenants  in  common  of  the  demised 
premises,  the  effects  of  a  conveyance  by  A*- 
ley  of  her  reversionary  estate  therdn  to  the 
lessee  would  have  been  to  merge  her  Interest 
In  the  leasehold  term  in  the  reversion,  and  to 
extinguish  pro  tanto  the  covenant  of  the 
lessee  to  pay  rent;  yet,  thereafter,  Higglns 
would  have  been  entitled  to  receive  from  the 
lessee  the  same  pcnrtion  of  rent  as  before  such 
conveyance.  Hill  v.  Reno^  112  IlL  154;  Van 
Rensselaer  v.  Bradley,  3  Denlo,  135;  Linton 
V.  Hart,  25  Pa.  St  195.  And  I  perceive  no 
reason  why  the  effects  of  Ashley's  convey- 
ance of  her  separate  i>art  of  the  demised 
premises,  of  which  she  was  sole  owner,  should 
not  be  substantially  the  same  as  they  would 
have  been  if  the  lessors  had  been  tenants  in 
common  of  every  part  of  such  premises;  the 
only  possible  difference  being  in  the  mode  of 
apportioning  the  rent.  Had  they  been  toi- 
ants  In  common,  Higglns  would  still  be  en- 
titled to  a  part  of  the  rent  proportionate*  to 
his  undivided  portion  ot  the  demised  prem- 
ises; but,  as  they  are  not  tenants  In  common, 
he  is  entitled,  In  the  absence  of  an  express  or 
presmned  agreement  to  the  contrary,  to  a  por- 
tion of  the  royalty  proportionate  to  the  com- 
parative value  of  his  distinct  i»rt  of  the  de- 
mised premises.  Hill  v.  Reno,  supra.  And  in 
this  case  the  terms  of  the  lease  warrant  the 
presumption  that  each  lessor  was  to  receive 
one-half  of  the  royalty,  and  such  presmnpti<« 
is  in  perfect  accord  with  the  practical  con- 
struction of  the  lease,  by  the  parties  thereto, 
up  to  April,  1893.  The  fact  that  prior  to  the 
commencement  of  this  actlcm,  the  lessee  bad 
elected  to  mine  only  in  that  part  of  the  "de- 
posit" lying  within  the  Ashley  tract  detracts 
nothing  from  the  right  of  Higglns  to  demand 
his  proper  share  of  the  royalty,  nor  from  the 
obllgatton  of  defendant  to  pay  It  The  roy- 
alty of  50  cents  on  each  ton  of  rock  mined 
was,  by  the  terms  of  the  lease,  to  be  paid  to 
the  lessors,  not  to  the  Individual  lessor  from 
whose  land  the  rock  may  have  been  mined. 
The  lease  does  not  restrict  the  mining  to  any 
particular  part  of  the  deposit  at  any  time. 
The  lessee  has  had  the  right  at  all  times  since 
the  execution  of  the  lease,  to  mine  any  part 
of  the  deposit,  and  will  continue  to  have  such 
right  until  the  expiration  of  the  term  of  20 
years,  only  about  5  years  of  which  had  elaps- 
ed when  this  action  was  commenced;  and 
more  than  one-half  of  the  t«-m  Is  still  in  the 
future,  during  which  defendant  is  at  liberty 
to  mine  exclusively  in  that  part  of  the  deposit 
lying  within  the  Hlggins  tract,  and  may  com- 
pletely exhaust  It    The  royalty  per  ton  at 
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rock  mined  is  bat  a  mode  of  estimating  tbe 
rent  to  be  paid  for  tbe  right  to  occupy  excln- 
sively  tbe  whole  premises  demised,  and  to 
mine  any  part  or  all  parts  thereof  at  any 
time  during  the  term,  at  the  election  of  the 
lessee. 

2.  I  think  the  court  did  not  err  In  holding 
that  a  "gross  ton  of  bituminous  rock"  Is  equal 
to  2,000  pounds  avoirdupois,  and  no  mote. 
Section  3215,  PoL  Code,  provides  that  "the 
hundred-weight  consists  of  one  hundred  avoir- 
dupois pounds,  and  twenty  hundred-weight 
constitute  a  ton."  No  act  of  congress  con- 
flicting with  this  has  been  cited,  and  I  know 
of  none.  The  regulation  of  weights  and  meas- 
ures by  a  state  is  valid,  so  far  as  not  In  con- 
flict with  any  act  of  congress.  Weaver  t. 
Pegely,  29  Pa.  St  27.  It  may  be  true  that 
the  parties  might  have  contracted  for  a  ton 
constituted  of  2,240,  <»:  of  3,000,  pounds,  but 
I  find  nothing  In  the  lease  Indicating  sndi  In- 
tentl<m;  and  the  practical  construction  by  the 
parties  up  to  April,  1893,  shows  that  they 
Intended  a  gross  ton  to  be  2,000  pounds  and 
no.  more.  If  the  word  "gross"  was  Intended 
to  qualify  the  word  "ton"  to  any  way,  I  think 
it  was  to  distinguish  the  crude,  unrefined  rock 
of  which  It  was  composed  from  the  product  of 
a  process  of  refinement  thereof  by  which  It  is 
reduced  to  pure  asphalt,  which  product  Is  only 
one  ton  from  about  seven  tons  of  the  crude 
rock.  Such  a  use  of  the  word  would  have 
been  appropriate,  as  It  appears  that  a  portion 
of  the  crude  rock  was  reduced  to  asphalt  by 
the  lessee  before  It  was  shipped  away  from 
the  premises.  The  only  thing  that  can  be 
said  against  this  construction  Is  that  tbe  ad- 
jective is  misplaced,  as  It  often  Is;  as,  for 
example,  when  one  asks  for  a  good  cup  of 
coffee,  meaning,  and  being  perfectly  uDda> 
stood  to  mean,  a  cup  of  good  coffee. 

3.  It  Is  contended  that  tbe  royalty  was  not 
due  until  after  the  crude  rock  or  the  refined 
product  thereof  was  shipped  away  from  the 
premises.  The  lease  provides  that  payment 
of  the  royalty  should  be  made  on  the  first  day 
of  each  month  "for  each  and  every  gross  ton 
of  bituminous  rock  and  liquid  asphaltum 
which  he  may  have  mined,  taken,  or  removed 
from  said  premises"  during  the  preceding 
month.  The  "premises"  referred  to  are  tbe 
demised  premises,— "the  deposit  of  bituminous 
rock,"— and  the  lessee  Is  obligated  to  pay  on 
«acb  ton  mined,  or  taken,  or  removed  from 
that  deposit.  If  the  words  "mined,"  "taken," 
and  "removed,"  are  used  In  different  senses, 
then  the  royalty  Is  due  when  the  rock  Is  sim- 
ply mined  from  the  deposit,  as  Is  plainly  In- 
dicated by  the  disjunctive  word  "or."  But  I 
think  those  words  were  used  In  nearly  the 
same  sense,  and  that  neither  of  them  was 
used  in  the  sense  of  transportation  to  i-:r- 
ket  Otherwise,  the  lessee  might  reduce  the 
royalty  from  50  cents  to  about  7  cents  per  ton 
of  the  gross  rock,  by  reducing  It  to  asphalt 
before  shipping  It  for  transportation  to  mar- 
ket, which,  to  say  the  least,  was  probably 
not  Intended.    The  words  "taken"  and  "re- 
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moved"  were  probably  Intended  to  apply  sole- 
ly to  the  "liquid  asphaltum  which  crops  and 
flows  out  of  the  earth."  near  the  palm  tree, 
which  could  be  taken  without  mintog,  but 
none  of  which,  It  Is  admitted,  ever  was  taken 
or  shipped  by  the  lessee  or  by  the  defendant. 

4.  It  Is  further  contended,  for  appellant, 
that  the  provision  of  the  lease  that  the  lessee 
should  pay  50  cents  per  ton  royalty  on  liquid 
asphalt  applies  to  and  Includes  liquid  asphalt 
extracted  from  the  crude  rock  mined  from  the 
"deposit,"  as  well  as  the  Uqnld  asphalt 'flow- 
ing from  the  earth  near  the  palm  tree;  but 
I  think  the  court  did  not  err  In  holding  that 
the  royalty  on  liquid  asphalt  was  totended  to 
apply  only  to  such  as  should  be  taken  from 
the  spring  "within  200  yards  ot  the  palm 
tree."  This  construction  alone  gives  harmoni- 
ous effect  to  all  the  language  of  the  lease. 
The  flowing  spring  ot  liquid  asphalt  Is  wholly 
dlsttoct  from  the  deposit  of  bituminous  rock; 
and  as  no  liquid  asphalt  has  been  taken  from 
It,  nothing  In  relation  to  It  need  be  considered, 
except  for  the  purpose  of  construing  the  lan- 
guage of  the  lease  as  above. 

I  think  the  order  and  Judgment  appealed 
from  should  be  affirmed. 

We  concur:    BRITT,  0.;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  order  and  Judgment 
appealed  from  are  afOrmed. 


(KM  Cal.  323) 
NICHOLS  V.  EMERY  et  aL     (No.  19,617.) 
(Supreme  Court  of  California.     Oct  2,  1895.) 
ExPBBss  Trust— VB8TBD  Biohts— Powsr  or 

8BTTI.OB — CONSIDEKATION. 

1.  Deceased  conveyed  land  to  plaintiff,  as 
trustee:  the  deed  providing  that  the  grantee 
should  sell  the  property  within  10  months  after 
the  grantor's  death,  and  divide  the  proceeds 
among  his  children,  one  of  whom  was  plaintiff. 
The  power  of  revoking  the  trust  was  expressly 
reserved.  Sdd,  that  the  instrument  was  a  val- 
id, express  trust,  passing  a  present  interest,  snb- 
1ect  to  divestiture  only  by  revocation,  thongh 
the  enjoyment  of  snch  interest  was  to  com- 
mence in  the  future. 

2.  In  the  absence  of  fraud,  mistake,  or  some 
similar  ground  of  relief,  a  settlor  cannot  by 
failing  to  recognize  the  trust,  or  even  by  repudi- 
ating it  affect  the  rights  of  the  trustee  and  ben- 
eficiary which  have  vested  nnder  the  deed. 

3.  A  voluntary  settlement  for  the  benefit  of 
the  settlor's  children,  which  is  fully  executed, 
requires  no  other  consideration  for  its  support 
than  that  of  parental  affection  and  duty. 

Department  2.  Appeal  from  superior  court 
Santa  Barbara  county;  W.  B.  Cope,  Judge. 

Action  by  Walter  R.  Nichols  against  Ade- 
line Emery  and  others.  Viom  a  judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

B.  F.  Thomas,  for  appellant  0.  A.  Storke 
and  Blackstock  &  Ewing  (Victor  Montgom- 
ery, of  counsel),  for  respondents. 

HENSHAW,  J.  Appeals  from  the  Judg- 
ment and  order  denying  a  new  triaL    Th« 
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plaintiff  set  up  In  bis  complaint  tbe  following 
facts:  His  father,  Walter  E.  Nichols,  during 
bis  lifetime  conveyed  to  plaintiff,  as  trustee, 
a  piece  of  real  property,  upon  certain  trusts 
expressed  in  the  deed,  wbicb  were  to  sell 
tbe  land  within  10  months  after  tbe  death 
of  the  grantor,  dividing  tbe  proceeds  of  the 
sale,  one-fifth  each  to  four  named  benefici- 
aries, tbe  grantor's  cliildren,  one  being  tbe 
trustee,  while  tbe  remaining  part  was  to  be 
Invested  by  the  trustee,  and  the  profits  of 
the  investment  paid  over  to  another  child  (a 
daughter)  during  the  life  of  her  husband,  and 
upon  bis  death,  If  she  survive  him,  to  her 
absolutely,  with  other  provisions  made  in 
case  she  should  die  first,  leaving  surviving  is- 
sue. Disposition  was  lil^ewise  made  of  tbe 
allotted  Interests  In  the  event  of  any  of  the 
beneficiaries  dying  before  sale  and  distribu- 
tion. Tbe  power  of  revoking  tbe  trust  was 
expressly  reserved,  but  no  form  of  revoca- 
tion was  prescribed.  Plaintiff  pleaded  bis  ac- 
ceptance of  the  trust,  and  tbe  death  of  his 
father  intestate;  his  inability  to  sell  tbe  land 
within  tbe  designated  10  months,  but  his 
present  ability  to  do  so,  provided  be  obtain 
an  order  of  court  so  directing.  He  also  aver- 
red the  consent  of  the  beneficiaries  to  the 
proposed  sale.  Tbe  beneficiaries  were  made 
defendants.  The  court  was  aslced  to  declare 
certain  sums  expended  by  the  trustee  to  be 
charges  upon  the  trust  fund;  to  settle  the 
trustee's  account,  fix  his  compensation,  and 
decree  a  sale.  Certain  money  claims  of  some 
of  the  beneficiaries  against  the  property  are 
aslced  to  be  determined,  and  decreed  invalid. 
The  defendant  Adeline  Emery  answered,  ad- 
mitting that  Waiter  E.  Nichols  did  "malie, 
execute,  and  deliver"  the  trust  deed  set  out 
iu  the  complaint,  but  denied  that  plaintiff  ac- 
cepted tbe  trust,  or  ever  held  the  land  In 
trust.  She  averred  a  revocation  by  the  grant- 
or of  the  deed  of  trust;  that  the  property 
was,  at  the  death  of  Walter .  E.  Nichols,  a 
part  of  his  estate;  and  that  she,  as  heir  at 
law,  was  entitled  to  one-fourth  part  thereof. 
By  cross  complaint  she  pleaded  ownerstilp  in 
herself  of  one-fourth  of  the  property,  and 
aslted  for  a  decree  accordingly.  The  defend- 
ant, Mary  F.  Foster,  another  daughter  and 
beneficiary,  and  her  husband,  Fred  A.  Fos- 
ter, answered,  admitting  the  trust  and  its  ac- 
ceptance, and  claimed  under  It;  the  husband 
averring  that  be  had  acquired  the  Interest 
of  William  E.  Nichols,  a  beneficiary  and  son 
of  the  grantor,  and  that  the  beneficiary. 
James  M.  Nichols,  was  dead.  William  Nich- 
ols made  default,  and  the  action  was  dis- 
missed as  to  James,  who  was  found  to  be 
dead. 

Tlie  court  found  the  execution  and  delivery 
to  plaintiff  of  the  deed  of  trust  by  Walter  E. 
Nichols,  and  "that  said  Walter  E.  Nichols 
at  no  time  made  any  other  or  further  dispo- 
sition of  the  land  mentioned  and  described  In 
the  Instrument."  It  then  finds:  "That  It  was 
not  the  Intention  of  the  said  Walter  E.  Nich- 
ols when  be  executed  tbe  said  Instrument 


and  delivered  the  same,  nor  of  said  Walter  R. 
Nichols  when  be  received  the  same,  that  said 
instrument  should  pass  any  immediate  inter- 
est in  said  lands  to  said  Walter  R.  Nichols; 
but  it  was  intended  that  said  Walter  E.  Nich- 
ols, the  grantor  In  said  deed,  might  use,  pos- 
sess, and  occupy  said  lands,  and  the  products 
thereof,  during  his  life,  and  might  make,  dar- 
ing his  life,  any  disposition  of  said  lands  that 
be  might  choose,  other  and  different  from 
that  determined  upon  In  tbe  said  Instrument; 
and  said  Walter  E.  Nichols  did,  from  the  date 
of  said  Instrument  up  to  his  death,  use  and 
occupy  said  lands,  and  take  to  himself  the  en- 
tire product  thereof.  That  no  considera- 
tion ever  passed  to  said  Walter  B.  Nichols, 
grantor  therein,  for  said  instrument."  Due 
exception  is  taken  to  these  findings.  Tbe 
court  concluded,  as  matter  of  law,  that  tbe 
instrument  (the  trust  deed)  is  testamentary 
In  character,  and  is  to  be  judged  by  the  laws 
of  wills,  and,  so  judged,  that  it  is  void  for 
want  of  execution  with  the  formalities  pre- 
scribed for  wills.  No  express  finding  was 
made  upon  the  issue  of  revocation  of  tbe 
trust;  the  court  apparently  deeming  It  un- 
necessary, under  its  construction  of  the  in- 
strument The  only  declaration  touching  the 
matter  Is  the  one  above  quoted,— that  the 
grantor  never  made  other  dlqiositlon  of  the 
lands. 

A  formal,  written  acceptance  of  the  trust, 
over  the  dgnature  of  the  trustee,  is  embraced 
In  the  Instrument,  which  was  duly  acknowl- 
edged by  both  grantor  and  grantee,  and  re- 
corded at  request  of  the  latter.  It  was  plead- 
ed and  proved  at  the  trial  that  the  benefici- 
aries, as  bcneflclaries  under  the  trust,  bad 
executed  and  acknowledged  to  plaintiff,  as 
trustee  under  the  trust,  an  authorization  to 
sell  the  property.  No  question  of  the  Inva- 
lidity of  the  trust  Is  raised  by  the  pleadings, 
the  only  claim  In  hostility  to  It  being  that 
presented  by  the  averments  of  its  nonaccept- 
ance  and  revocaticHi.  It  is  true  that  defend- 
ant Adeline  Emery,  by  cross  complabit. 
pleads  ownership  in  fee  of  tbe  undivided 
fourth  part  of  the  land;  but  nowhere  In  the 
pleadings,  or  in  the  arguments  of  her  counsel 
upon  the  trial,  as  disclosed  by  the  record,  is 
it  even  suggested  that  the  trust  instrument 
Is  void  because  testamentary  in  character. 
The  surpi-ise  which  plaintiff  urged  as  a 
ground  for  a  new  trial  seems,  under  tbe  cir- 
cumstances, to  have  been  quite  naturaL  Tbe 
court  reached  its  concluMon  from  Its  interpre- 
tation of  the  instrument  by  the  light  of  the 
evidence  in  the  case.  That  evidence  Is  brief, 
consisting  only  of  the  testimony  of  the  trus- 
tee, and  It  may  be  weU  to  quote  It  He  says, 
upon  cross-examination:  "The  deed  of  trust 
was  executed  at  its  date.  I  did  not  go  Into 
the  actual  possession  of  the  property  until 
after  the  death  of  W.  E.  Nichols,  who  occu- 
pied the  premises  from  the  date  of  tbe  deed 
to  the  date  of  his  death.  He  farmed  tbe 
place,  and  took  all  of  its  revenues.  I  took  all 
of  its  revenues.    I  tliink  be  offered  tbe  prai>- 
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erty  for  sale;  advertised  It  in  a  newspaper 
for  sale.  He  paid  the  taxes  on  the  laud. 
They  were  assessed  to  him.  I  knew  that  the 
deed  of  trust  gave  to  my  father  the  right  to 
revoke  the  tmst.  In  speaking  of  this  land, 
W.  E.  Nichols  spoke  of  It  as  his  own  land. 
He  had  cultivated  the  crop  that  was  on  the 
place  at  the  time  of  bis  death.  A  part  of  the 
crop  was  his.  He  leased  part  of  the  land." 
At  this  point  objection  was  made  to  "this 
testimony,  and  this  line  of  testimony."  And 
the  attorney  for  Mrs.  Emery  stating  that  he 
sought  to  show  that  the  grantor  had  remain- 
ed in  possession  of  the  land  and  bad  not 
recognized  the  tmst,  and  that  he  would  claim 
that  the  grantor  bad  "acquired  a  right  to  the 
land  by  adverse  possession,"  and  that,  there- 
fore, he  had  filed  his  cross  complaint,  the 
court,  after  discussion,  sustained  the  objec- 
tion. Returning  to  the  evidence,  it  Is  to  be 
noted  at  a  glance  that  Its  statements  are  In 
some  respects  contradictory  and  ambiguous. 
"He  farmed  the'place,  and  took  all  the  reve- 
nues. I  took  all  the  revenues."  "A  part  of 
the  crop  was  his.  He  leased  part  of  the 
land."  Whether  as  lessor  or  lessee  is  not 
made  plain.  However,  these  matters  need 
not  further  be  considered,  since,  as  has  been 
said,  there  Is  no  finding  upon  the  question 
of  the  revocation  of  the  trust,  and  since  a 
settlor,  In  the  absence  of  fraud,  mistake,  or 
some  similar  ground  of  relief,  cannot,  by  fail- 
ing to  "recognize"  the  trust,  or  even  by  re- 
pudiation of  it,  affect  the  rights  of  the  trustee 
and  beneficiary,  vested  under  his  deed.  The 
evidence  must,  by  the  court,  have  been  con- 
sidered as  bearing  upon  the  intent  of  the 
grantor  in  making  the  deed,  and  we  proceed 
to  review  its  decision  in  this  regard. 

It  Is  undoubtedly  the  general  rule  enun- 
ciated by  the  leading  case  of  Habergham  v. 
Vincent,  2  Ves.  Jr.  231,  and  oft  repeated,  that 
the  true  test  of  the  character  of  an  Instru- 
ment is  not  the  testator's  realization  that  it  Is 
a  will,  but  his  intention  to  create  a  revocable 
disposition  of  his  property,  to  accrue  and 
take  effect  only  upon  his  death,  and  passing 
no  present  Interest.  The  essential  character- 
istic of  an  instrument  testamentary  In  Its 
nature  Is  that  It  operates  only  upon,  and  by 
reason  of,  the  death  of  the  maker.  Up  to 
that  time  it  Is  ambulatory.  By  Its  execution 
the  maker  has  parted  with  no  rights,  and 
divested  himself  of  no  modicum  of  bis  estate; 
and,  per  contra,  no  rights  have  accrued  to, 
and  no  estate  has  vested  In,  any  other  person. 
The  death  of  the  maker  establishes  for  the 
first  time  the  character  of  the  instrument.  Jt 
at  once  ceases  to  be  ambulatory.  It  acquires 
a  fixed  status,  and  operates  as  a  conveyance 
of  title.  Its  admission  to  probate  is  merely  a 
Judicial  declaration  of  that  status.  Upon  the 
other  hand,  to  the  creation  of  a  valid  express 
trast  it  is  essential  that  some  estate  or  Inter- 
est should  be  conveyed  to  the  trustee;  and, 
when  the  instrument  creating  the  trust  is 
other  than  a  will,  that  estate  or  Interest  must 
pass  immediately.    Perry,  Trusts,  S  92.    By 


such  a  trust,  therefore,  something  of  the  set- 
tlor's estate  baa  passed  from  him,  and  into 
the  trustee,  for  the  benefit  of  the  cestui;  and 
this  transfer  of  interest  la  a  present  one, 
and  in  no  wise  dependent  upon  the  settlor's 
death.  But  it  is  Important  to  note  the  dis- 
tinction between  the  Interest  transferred  and 
the  enjoyment  of  that  Interest.  The  enjoy- 
ment of  the  cestui  may  be  made  to  commence 
in  the  future,  and  to  depend  for  Its  com- 
mencement upon  the  termination  of  an  exist- 
ing life  or  lives,  or  an  Intermediate  estate. 
ClT.  Code,  §  707.  Did  the  grantor  In  the  pres- 
ent case  divest  himself,  by  tVe  instrument,  of 
any  part  of  the  estate  in  the  land  which  he 
had  formerly  owned  and  enjoyed?  By  the 
terms  of  the  instrument,  an  estate  was  as- 
suredly conveyed  to  the  trustee.  The  lan- 
guage is  appropriate  to  a  conveyance,  and  the 
grantor's  execution  and  delivery  of  the  deed 
(both  found),  be  being  under  no  disability, 
and  Impelled  by  no  fraud,  operated  to  vest 
so  much  of  his  estate  in  the  trustee  as  was 
necessary  to  carry  out  the  purpose  of  the 
trust.  The  especial  purpose  was  to  sell  and 
distribute  the  proceeds  upon  his  death,— a 
legal  purpose,  authorized  by  sectl<»i  S57  of 
the  Civil  Code.  The  term  of  the  duration  of 
the  trust,— the  life  of  the  settlor,— did  not  vio- 
late the  provisions  of  section  715  of  the  same 
Code.  We  have,  therefore,  an  estate  con- 
veyed to  a  named  trustee,  for  named  bene- 
ficiaries, for  a  legal  purpose  and  a  legal  term, 
—such  a  trust  as  conforms,  in  all  its  essen- 
tials, to  the  statutory  requirements.  That  no 
disposition  Is  made  by  the  trust  of  the  inter- 
est and  estate  Intervening  in  time  and  -enjoy- 
ment between  the  dates  of  the  deed  and  the 
death  of  the  settlor,  cannot  affect  the  trust. 
The  trustee  takes  the  whole  estate  necessary 
for  th&  purposes  of  the  trust.  All  else  re- 
mains in  the  grantor.  Civ.  Code  §  8(>6.  In 
this  case  there  remained  in  the  grantor  the 
equivalent  of  a  life  estate  during  his  own 
life,  and  he  was  thus  entitled  to  remain  in 
possession  of  the  land,  or  lease  It  and  retain 
the  profits.  Nor  did  the  fact  that  the  settlor 
reserved  the  power  to  revoke  the  trust  oper- 
ate to  destroy  it,  or  change  its  character.  He 
had  the  right  to  make  the  reservation.  Civ. 
Code,  §  2280.  But  the  trust  remained  opera- 
tive and  absolute  until  the  right  was  exer- 
cised in  proper  mode.  Stone  v.  Hackett,  12 
Gray,  232;  Van  Cott  v.  Prentice,  104  N.  Y. 
45,  10  N.  E.  257.  Indeed,  this  power  of  res- 
ervation was  strongly  favored  In  the  case  of 
voluntary  settlements  at  common  law,  and 
such  a  trust,  without  each  a  reservation,  was 
open  to  suspicion  of  undue  advantage  taken 
of  the  settlor.  Lewln,  Trusts,  'pp.  75,  76; 
Perry,  Trusts,  §  104.  We  think,  however," 
that  the  circumstances  of  the  reservation  of 
power  to  revoke,  and  the  limitation  of  the 
trust  upon  the  life  of  the  settlor,  have  oper- 
ated to  mislead  the  learned  judge  of  the  trial 
court.  If  the  life  selected  had  been  that  of 
a  third  person,  and  If  no  revocatory  power 
bad  been  reserved,  no  one  would  question 
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bat  that  a  valid  exprew  trust  bad  been  cre- 
ated. But  the  fact  that  the  designated  life 
In  beliijr  was  the  settlor's  could  not  operate 
to  destroy  its  validity,  for  be  bad  the  right 
to  select  the  life  of  any  person  as  the  meas- 
ure of  duration.  And  the  fact  that  he  re- 
served the  right  to  revoke  did  not  impair  the 
trust,  nor  affect  its  character,  since  title  and 
Interest  vested  subject  to  divestiture  only  by 
revocation,  and,  if  no  revocation  was  made, 
they  became  absolute.  A  man  may  desire  to 
malte  di^osltlon  of  hla  property  in  bis  life- 
time, to  avoid  administration  of  his  estate 
after  deatli.  Indeed,  in  view  of  the  fact, 
both  patent  and  painful,  that  the  fiercest  and 
most  expensive  litigation,  engendering  the 
bitterest  feelings,  springs  up  over  wills,  such 
a  desire  is  not  unnatural.  And  when  it  Is 
given  legal  expreasion,  as  by  gifts  absolute 
during  life,  or  by  gifts  in  trust  during  life, 
or  voluntarjc  settlements,  there  is  manifest, 
not  only  an  absence  of  testamentary  intent, 
but  an  absolute  hostility  to  such  intent  The 
evidence  above  quoted  does  not  militate 
against  the  establishment  of  the  trust.  At 
most,  it  was  addressed  to  showing  an  at- 
tempted revocaticm  by  the  settlor,— a  revoca- 
tion, however,  which  tbe  court  does  not  find. 
The  deed,  being  a  volimtary  settlement  for 
the  settlor's  children,  and  being  fully  exe- 
cuted, does  not  require  other  consideration 
for  its  support  than  that  of  parental  affec- 
tion and  duty.  Lines  v.  Lines,  142  Pa.  St. 
149,  21  AtL  809.  The  judgment  and  order 
appealed  from  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


We  coacat:    TEMPLB,  J.;  McFAKLAND, 


J. 


(10»  daL  tl2) 
TULARE  COUNTY  BANK  v.  MADDEN 
et  al.     (No.  18,446.) 

(Supreme  Court  of  California.     Oct  2,  1895.) 

FOHEOLOSDBK    Of    MOBTOAOB  —  DBFIOIBNOT  JUIM]- 

MBNT— Costs. 

1.  A  deficiency  judgment  may  be  had 
against  a  grantee  of  mortgaged  premises,  who 
accepts  the  conveyance  subject  to  tbe  mort- 
gage, and  assumes  tbe  payment  of  tbe  mortgage 
debt 

2.  In  an  action  against  a  mortgagor  and  his 
grantee,  who  has  assumed  the  payment  of  tbe 
mortgage  debt  judgment  for  costs  is  properly 
entered  against  them  jointly. 

Ciommlssloners'  decision.  Department  2. 
Appeal  from  superior  court  Tulare  county; 
Wheaton  A.  Gray,  Judge. 

Action  by.  Tulare  County  Bank  against  D. 
W.  Madden,  E.  M.  Root  and  others,  to  fore- 
dose  a  mortgage.  From  a  judgment  for 
plaintlfl  tor  foreclosure  of  tbe  mortgage,  and 
deficiency  judgment  against  himself,  as  gran- 
tee of  the  mwtgagor,  defendant  Root  ap- 
peals.   Affirmed. 

W.  RIgby  and  Aylett  B.  Cotton,  for  ap- 
pellant   C.  L.  Russell,  for  respondent 


HATNES,  O.  The  plaintiff  Is  the  assignee 
of  a  note  and  mortgage  executed  by  defend- 
ant Madden.  Afterwards  Madden  conveyed 
tbe  mortgaged  premises  to  apx>ellant  K  M. 
Root,  and  this  action  was  brought  against 
Madden  and  his  grantee,  and  others,  to  tore- 
close  said  mortgage.  Plaintiff  obtained  a 
decree  for  the  sale  of  tbe  mortgaged  prem- 
ises, with  tbe  provision  that,  if  the  sale 
thereof  should  not  satisfy  the  amount  found 
due,  a  judgment  for  the  deficiency  be  dock- 
eted against  the  defendants  Madden  and 
Root;  and  from  this  judgment  Root  the 
grantee  of  Madden,  appeals  upon  tbe  Judg- 
ment roll  and  a  bill  of  exceptions.  The  deed 
of  conveyance  from  Madden  to  Root  recites 
that  it  was  made  subject  to  tbe  mortgage 
held  by  plaintiff;  tliat  said  mortgage  is  a 
lien  on  said  premises,  "and  said  second  par- 
ty hereby  assumes  and  agrees  to  pay  the 
said  amount  due  thereon,  as  a  farther  con- 
sideration for  this  conveyance."  The  only 
questions  arising  in  the  case  are:  First 
whether  appellant  is  liable  for  any  deficien- 
cy In  case  the  premises  should  not  satisfy 
the  mortgage;  and,  second,  whether  he  is 
Uable  for  costs  in  the  action. 

It  Is  well  settled  that  the  grantee  of  tho 
mortgaged  premises,  who  not  only  takes  the 
land  subject  to  the  mortgage,  but  assumes 
its  payment  is  liable  to  the  mortgagee  for 
any  deficiency  which  may  remain  after  ex- 
hausting his  security  under  the  mortgage, 
though,  as  to  the  ground  upon  which  this 
liability  is  placed,  the  authorities  are  by 
no  means  imiform.  That  be  is  so  liable,  see 
BIddel  V.  Brlzzolara,  64  Cal.  358,  30  Pat  609; 
PeUler  v.  Gillespie,  67  Cal.  583,  8  Pa(^  185: 
Thomson  v.  Bettens,  94  CaL  82,  29  Paa 
336;  WiUiams  v.  Naftzger,  103  Cal.  438,  37 
Fac.  411;  Keller  v.  Ashford,  133  U.  S.  622, 
10  Sup.  Ct  494.  Appellant  seems  to  rely 
upon  the  point  that  he  did  not  promise  to 
pay  the  note  secured  by  the  mortgage,  and 
that  his  promise  was  not  made  for  the  bea- 
eflt  of  tbe  mortgagee.  It  may  be  that  there 
Is  no  such  privity  of  contract  between  the 
mortgagee  and  the  grantee  of  the  mortgagor, 
resulting  from  the  acceptance  of  the  deed, 
nor  any  such  promise  for  the  benefit  of  the 
mortgagee,  as  would  sustain  an  action  at 
law  against  him.  Tbe  best-considered  cases 
place  the  liability  of  the  subsequent  grantee 
of  the  mortgaged  premises,  who  has  assum- 
ed tbe  payment  of  the  debt,  upon  tbe  ground 
that  as  between  him  and  his  grantor,  he  be- 
comes primarily  Uable  for  the  payment  of 
the  debt  seciired  by  the  mortgage,  and  bis 
grantor  becomes  his  surety;  that  though,  as 
t>etween  tbe  grantor.  Madden,  and  the  plain- 
tiff, the  mortgagee.  Madden  is  the  i»incipal 
debtor,  yet  in  equity  tbe  creditor  Is  entitled 
to  the  benefit  of  all  securities  or  collateral 
obligations  that  his  debtor  may  have  ac- 
quired for  the  payment  of  tbe  debt  and  the 
creditor  may,  in  his  action  to  foreclose  the 
mortgage,  treat  the  mortgagor's  grantee, 
who  has  assumed  tbe  payment  of  the  debt 
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as  a  principal  debtor,  and  hold  him  liable 
for  any  deficiency  for  which  the  mortgagor 
would  be  liable  on  bis  express  promise.  Wll- 
llama  v.  Naftzger,  103  CaL  440,  37  Pac.  411, 
and  cases  there  cited.  It  results  that  the 
court  did  not  err  in  authorizing  the  defi- 
ciency Judgment  u>  be  docketed  against  the 
appellant. 

That  appellant  is  liable  for  costs  in  the  ac- 
tion is  also  clear.  He  held  the  title  to  the 
land,  and  was  therefore  a  necessaiT  party  to 
the  action,  and  was  the  only  defendant  who 
answered  or  made  any  contest,  and  his  only 
contest  was  based  upon  his  desire  to  escape 
I>ersonaI  liability  for  a  deficiency.  Having 
failed  in  that  defense,  he,  as  well  as  Mad- 
den, the  maker  of  the  promissory  note  and 
mortgage,  is  liable  for  costs,  and  the  court 
did  not  or  In  the  Judgment  rendered  in  that 
regard.  The  appeal  is  without  merit,  and 
the  Judgment  appealed  from  should  be.  af- 
flrmed. 

We  concur:   SEARLS,  C;  VANOLIBF,  C 

PER  CURIAM.  For  the  reasons  given  in 
the  fwegoing  opinion,  the  Judgment  appeal- 
ed from  Is  a£9rmed. 


(IW  CaL  SIS) 

CITY  OF  SOUTH  PASADENA  t.  LOS 

ANGELES  TERMINAL  RX.  CO. 

(No.  19,414.) 

(Supreme  Court  of  California.     Oct.  2,  1805.) 

Street  Railwat—Reoulation— Fares. 
Under  Const,  art  11,  i  11,  allowing  any 
city  to  make  and  enforce  "within  its  limits  any 
regulations  not  in  conflict  with  the  general  laws; 
and  Civ.  Code,  f  470,  prohibiting  a  railroad  from 
using  a  pnblic  street  of  a  city  unless  the  right 
so  to  Dse  it  is  granted  by  two-thirds  vote  of  the 
city  authorities, — ^a  provision  in  a  ci<y  ordi- 
nance granting  a  railway  right  of  way  on  its 
streets,  regulating  fares  to  be  charged  outside 
of  the  limits  of  the  city,  is  void. . 

Commission's'  decision.  Department  2. 
Appeal  from  superior  court.  Los  Angeles 
county;  Luden  Shaw,  Judge. 

Action  by  the  city  of  South  Pasadena 
against  the  Los  Angeles  Terminal  Railway 
Company  to  have  the  franchise  granted  de- 
fendant by  plaintiff  declared  void.  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.     Reversed. 

Burnett  &  Gibbon,  for  appellant  W.  8. 
Knott  and  A.  W.  Hutton,  for  appellee. 

BRITT,  C.  Plaintiff  is  a  municipal  cor- 
poration of  the  sixth  class.  It  is  situated  in 
Los  Angeles  county,  a  few  miles  from  the 
city  of  Los  Angeles,  and  on  a  line  of  railway 
owned  and  operated  by  defendant,  extend- 
ing from  Los  Angeles,  through  said  South 
Pasadena  and  beyond,  to  the  city  of  Pasa- 
dena, in  the  same  county.  This,  together 
with  other  tangible  property  and  franchises 
pertaining  thereto,  was  acquired  by  defend- 
ant in  virtue  of  a  consolidation  effected  about 


September  26,  1890,  under  the  laws  of  this 
state,  with  another  railroad  corporation,  call- 
ed the  "Los  Angeles,  Pasadena  &  Glendale 
Railway  Company,"  to  which,  until  said  con- 
solidation, such  railroad  property,  and  fran- 
chises belonged.  On  July  22, 1889,  the  board 
of  trustees  of  the  plaintiff,  the  city  of  South 
Pasadena,  passed  an  ordinance  granting  to 
said  Los  Angeles,  Pasadena  &  Glendale  Rail- 
way Company  the  right  to  construct  main- 
tain, and  operate  a  steam  railroad  In  certain 
public  streets  of  the  dty  upon  various  con- 
ditions relating  to  the  improvement  of  such 
streets,  the  maintenance  of  stations  within 
the  city  Umits.  the  number  of  trains  to  be 
run  each  day,  etc.  Among  said  conditions 
was  the  following:  "That  round-trip  fares 
between  any  of  the  above-named  stations 
(those  within  the  city  limits)  and  the  busi- 
ness center  of  Los  Angles  city,  on  the  line 
of  the  Los  Angeles  cable  railway,  shall  never 
exceed  thirty  cents,  including  the  round-trip 
fare  of  said  Los  Angeles  cable  railway; 
•  •  •  and  that  such  round-trip  tickets 
shall  be  on  sale  at  all  proper  times  within 
said  city  of  South  Pasadena."  The  ordi- 
nance further  declared  that  "this  franchise 
Is  especially  granted  up<m  each  and  all  of 
the  provisions  and  conditions  herein  contain- 
ed, and,  if  said  grantee  or  assigns  shall  fall 
in  any  particular  to  comply  therewith,  then 
and  in  that  event  all  rights  under  this  ordi- 
nance shall  thereupon  and  Immediately  be 
forfeited,  and  this  grant  shall  thereupon  be 
null  and  void."  The  Los  Angeles,  Pasadena 
&  Glendale  ComiMuy,  pursuant  to  the  license 
thus'  granted,  constructed  the  road  above 
mentioned,  and  its  rights  and  obligations  un- 
der said  ordinance  passed  to  the  defendant 
in  virtue  of  said  consolidation.  Prior  to 
September  1,  1891,  the  defendant  and  Its  said 
predecessor  oi>erated  the  road  in  conformity 
with  the  requirements  of  said  ordinance  re- 
lating to  rates  of  fare,  -  and  carried  passen- 
gers between  stations  in  South  Pasadena  and 
the  business  center  of  Los  Angeles  at  the 
round-trip  rate  of  30  cents,  including  the  fare 
within  that  city  on  said  cable  railway;  the 
defendant's  road  stopping  short  of  such  busi- 
ness center  by  the  space  of  about  one  mile, 
and  the  intervening  distance  being  covered 
by  the  cable  railway  which  coimected  with 
the  road  of  defendant  The  fare  on  the  cable 
road  was  five  cents  each  way.  The  defend- 
ant's business  proved  unprofitable,  the  road 
not  paying  expenses  of  operation;  and  on 
August  24,  1891,  the  board  of  railroad  com- 
missioners of  this  state  passed  a  resolution 
to  the  effect  that  the  said  Los  Angeles  Tar- 
mi  nal  Railway  Company  be,  and  it  was 
thereby  in  terms,  authorized  to  make  the 
rate  of  single-trip  tickets  either  way  be- 
tween Los  Angeles  and  Pasadena  25  cents, 
and  for  round-trip  tickets  either  way  l>etween 
the  same  places,  good  for  two  days,  35  cents, 
and  to  raise  the  rates  to  and  from  all  in- 
termediate stations  in  the  same  propMtlons. 
The  stations  within  the  limits  of  South  Pasa- 
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dena  are  Intermediate  stations  between  the 
city  of  Pasadena  and  the  city  of  IjOB  Ange- 
les. Accordingly,  about  September  1,  1891, 
the  defendant  raised  its  rate  for  round-trip 
tickets  bet^ceen  its  stations  In  South  Pasa- 
dena and  the  business  center  of  Los  Angeles 
from  30  cents  to  40  cents,  including  the  cable- 
road  fare;  this  was  a  net  advance  on  the 
line  of  defendant's  own  road  from  20  cents 
to  30  cents;  and  the  last-mentioned  sum— 
30  cents— was  proportionate,  as  the  charge 
between  South  Pasedena  and  Los  Angeles,  to 
the  charge  of  35  cents  between  Pasadena  and 
Los  Angeles,  mentioned  In  the  order  of  the 
railroad  commission.  The  more  Important 
matters  above  stated  appear  from  the  find- 
ings and  admitted  allegations  of  the  .plead- 
ings. Some  others  are  shown  by  the  undis- 
puted evidence. 

The  plaintiff  commenced  this  action  No- 
vember 30,  1891,  alleging  sundry  violations 
by  defendant  of  the  conditions  specified  in 
said  ordinance  of  July  22,  1889,  Including 
that  concerning  round-trip  fares;  but  as  the 
court  found  that  defendant  has  fulfilled  the 
requirements  of  the  ordinance  in  the  partic- 
ulars complained  of,  except  as  to  such  fares, 
the  other  matters  do  not  concerfi  us.  The 
prayer  of  the  complaint  was  in  the  alterna- 
tive: First,  that  defendant  be  required  to 
fix  and  charge  for  its  said  round-trip  fare 
a  sum  not  exceeding  30  cents,  including  the 
fare  on  the  Los  Angeles  cable  railway;  or, 
second,  that  defendant  be  enjoined  from 
operating  any  poitlon  of  Its  road  on  the 
route  allowed  by  the  terms  of  said  ordinance, 
and  that  its  road  now  existing  along  or  over 
said  route  be  abated  as  a  nuisance.  The 
court  below  adjudged  that  said  ordinance 
and  all  Its  conditions  are  binding  upon  de- 
fendant; that  it  liaa  violated  the  ccHidltlon 
thereof  in  respect  to  said  round-trip  fares; 
that  by  reason  of  such  violation  it  has  for- 
feited its  right  of  way  granted  by  such  ordi- 
nance; that  its  line  of  track  and  other  im- 
provements in  the  streets  of  plaintiff  are  a 
nuisance;  that  the  same  be  abated;  and  en- 
joined defendant  from  operating  the  road  in 
the  streets  occupied  by  It. 

It  is  by  statute  provided  that  "no  railroad 
corporation  must  use  any  street,  alley  or 
highway,  or  any  of  the  land  or  water  within 
any  incorporated  city  or  town,  unless  the 
right  to  80  use  the  same  is  granted  by  a  two- 
thirds  vote  of  the  town  or  city  authority 
from  which  the  right  must  emanate."  Civ. 
Code,  i  470.  By  the  terms  of  section  802  of 
the  municipal  corporation  act  (St.  1883,  pp. 
269,  270),  plaintiff's  board  of  trustees  is  giv- 
en power:  "Thirteenth.  To  permit,  under 
such  restrictions  as  they  may  deem  proper, 
the  laying  of  railroad  tracks  and  the  run- 
ning of  cars  drawn  by  horses,  steam  or  oth- 
er power  thereon  •  •  ■  *  in  the  public 
streets."  .Somewhat  advanced  ground  Is 
taken  on  behalf  of  respondent  upon  the  ef- 
fect of  these  enactments.  It  is  claimed  by 
counsel  that  the  "power  thus  granted  is  an 


absolute  one,  the  franchise  to  be  granted  or 
not,  in  the  discretion  of  the  city  authorities"; 
that,  "having  this  power  to  grant  or  refuse, 
it  may  annex  such  terms  and  conditions  to 
its  grant  as  to  its  authorities  may  seem  prop- 
er, so  long  as  such  conditions  do  not  conflict 
with  any  law."  With  the  qualification  stat- 
ed,—viz.  that  such  conditions  do  not  conflict 
with  any  law, — we  may  accept  the  statement 
as  correct  for  the  purposes  of  this  decision. 
The  ruling  In  Pacific  KaUroad  Co.  r.  City  of 
Leavenworth,  1  DUl.  398,  Fed.  Caa.  No.  10,- 
649,  was  that  the  authorities  of  the  city 
might  prescribe  in  such  a  case,  as  conditions 
of  their  assent,  "such  lawful  and  proper 
terms  as  they  deemed  expedient."  The  au- 
thority of  the  city  board  of  trustees,  under 
the  statutes  referred  to,  is  legislative  In  its 
nature.  Primarily,  it  Is  of  a  piece  with  the 
power  to  enact  municipal,  police,  and  other 
ordinances,— local  laws  (McCracken  v.  San 
Francisco,  16  Cal.  620),— and  is  not  refetable 
for  Its  support  to  the  power  of  making  con- 
tracts (San  Francisco  v.  Spring  Valley  Wa- 
terworks Co.,  48  Cal.  529;  People's  Railroad 
v.  Memphis  Railroad,  10  Wall.  51;  DUl.  Mun. 
Corp.  [4th  Ed.]  f  724;  Tied.  Mun.  Corp.  { 
302).  See  Town  of  Areata  v.  Areata  &  M. 
R.  R.  Co.,  92  Cal.  639,  28  Pac  676:  Rea- 
gan V.  Trust  Co.,  154  U.  S.  397,  14  Sup.  Ct. 
1062.  If  the  city  could  make  a  valid  agree- 
ment for  rates  of  fare  to  Los  Angeles,  in- 
cluding the  charges  of  a  connecting  line  of 
street  railway,  then  it  might  also  stipulate 
for  rates  over  connecting  lines  to  San  Fran- 
cisco or  elsewhere.  And  if,  as  claimed  by  re- 
spondent, tlie  case  is  one  of  mere  contract 
obligation,  then  we  think  it  clear  that  some 
grant  of  authority  mediately  through  the 
legislature,— and  this  would  be  of  doubtful 
constitutionality,— or  immediately  through 
the  constitution,  from  the  people  of  the  state, 
either  in  express  terms  or  by  necessary  Im- 
plication, must  be  exhibited  to  wan-ant  such 
a  contract;  and,  since  none  appears,  we 
think  the  city  was  as  destitute  of  capacity  to 
bargain  with  a  railroad  company  for  rates  of 
transportation  to  distant  points  for  its  In- 
habitants and  other  persons  to  whom  it  does 
not  stand  In  loco  parentis  (San  Diego  Water 
Co.  V.  City  of  San  Diego,  59  Cal.  620)  as  it 
was,  for  example,  to  bargain  with  a  purvej-- 
or  to  supply  them  with  entertainment.  The 
city  Is  not  the  agent  of  Its  inhabitants  or  of 
the  public  for  such  purposes.  Hodges  v. 
City  of  Buffalo,  2  Denlo,  110;  Love  v.  City 
of  Raleigh  (N.  C.)  21  S.  E.  50.'{.  And  see 
Wallace  v.  Mayor  of  San  Jos6,  29  Cal.  180- 
188;  Herzo  v.  San  Francisco,  33  Cal.  143; 
Aberdeen  v.  Honey,  8  Wash.  251,  254,  35 
Pac.  1097;  Tied.  Mun.  Corp.  §  169.  There- 
fore, we  must  determine  whether  the  ordi- 
nance under  view  transgresses  any  of  the 
just  and  needful  restrictions  which  the  gen- 
eral law  of  the  state  imposes  upon  local  leg- 
islation of  this  nature. 

A  municipal  ordinance  must  consist  with 
the  general  powers  and  purposes  of  the  cor- 
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poratlon;  must  barmonlze  with  the  general 
laws  of  the  state,  the  municipal  charter,  and 
the  principles  of  the  common  law.  Ex  parte 
Frank,  52  Cal.  609;  Ex  parte  Kearney,  55 
Gal.  225.  One  of  the  limitations  upon  such 
(»nlinances  is  that  they  can  have  no  extra- 
territorial force  unless  by  express  permission 
of  the  sovereign  power.  In  the  nature  of 
things,  this  must  be  so  unless  intolerable 
confusion  and  evil  is  to  result;  and  the  con- 
stitution of  the  state,  recognizing  the  neces- 
sity for  such  a  restriction,  has  provided  (ar- 
ticle 11,  !  11)  that  "any  county,  city,  etc., 
may  make  and  enforce  within  its  limits  all 
such  local,  •  •  •  and  other  regulations  as 
are  not  in  conflict  with  general  laws."  Here 
was  a  road  lying  partly  within  the  confines 
of  at  least  three  municipalities,— Los  An- 
geles, South  Pasadena,  and  Pasadena.  Con- 
ceding the  right  of  plaintiff  to  impose  a  lim- 
itation on  the  charges  to  be  made  for  pas- 
sage between  stations  within  its  limits  and 
stations  elsewhere,  then  the  other  cities  nam- 
ed have,  or  might  have,  the  same  right.  But 
suppose  the  city  of  Los  Angeles,  as  a  condi- 
tion of  the  occup3.tion  of  its  streets  by  the 
railroad,  had  ordained  that  the  round-trip 
fare  between  stations  within  its  limits  and 
South  Pasadena  should  be  more  or  less  than 
that  fixed  by  the  ordinance  of  the  latter  city; 
or  that  the  fare  to  Pasadena— a  place  more 
remote  than  South  Pasadena— should  be  less 
than  that  to  the  latter  point  as  fixed  by  its 
own  ordinance.  Is  it  not  plain  rither  that  a 
conflict  must  arise  and  inevitable  discrimiua- 
tion  between  the  places  ensue  (expressly 
prohibited  by  Const,  art  12,  §  21),  or  that 
the  railroad  company  must  charge  only  the 
lowest  of  the  rates  thus  fixed  by  Jurisdic- 
tions of  equal  authority,  and  so  the  ordl- 
noDce  prescribing  the  lowest,  rate  be  made 
operative  in  and  between  both  places?  Sim- 
ilar illustrations  of  possible  confusion  might 
be  multiplied  indefinitely.  It  is  not  disputed 
that  the  ordinance  here  has  extra  municiiial 
eCfect,  if  any  at  oil,  but  this  is  Justified  on 
the  theory  tliat  it  is  a  mere  contract 

Respondent  likens  the  case  to  one  In  which 
an  individual  grants  the  right  of  way  for  a 
railroad  over  his  land,  and  in  part  considera- 
tion thereof  receives  a  free  pass  on  the  road 
for  himself  and  family.  But  the  analogy 
fails  in  all  essentials:  (1)  As  we  have  seen, 
the  city,  unlike  an  individual,  has  no  author- 
ity to  provide  free  passes  or  other  transpor- 
tation for  anyl)ody,  unless  a  convict  or  some 
such  person  to  whom  the  city  occupies  a  re- 
lation of  guardianship.  (2)  The  streets  of 
the  city  are  not  held  as  corporate  or  munici- 
pal property,  subject  to  the  power  of  con- 
tractual disposition,  like  the  property  of  an 
Individual.  San  Francisco  v.  Spring  Valley 
Waterworks  Co.,  48  CaL  529;  In  re  Phila- 
delphia &.  T.  R.  Co..  6  Whart.  44.  (3)  The 
ordinance  here  docs  not  confine  its  scope  to 
any  individual  or  number  of  individuals,  but 
attempts  to  regulate  the  fares  to  be  paid  by 
the   general   public,— all   persons,    wherever 


resident;   in  short.  Is  of  governmental  cbar> ' 
acter. 

The  views  above  expressed  render  it  un- 
necessary to  consider  the  questions  present- 
ed by  counsel  concerning  the  power  of  the 
railroad  commission  to  fix  round-trip  rates  of 
fare,  and  whether,  if  it  has  the  power,  the 
order  of  the  commission  made  August  24, 
1891,    was   a    sufficient   exercise   thereof   to , 
properly  afCect  the  rates   involved  here.    It 
seems  to  us,  however,  that  the  usefulness  of  > 
that  commission  for  some  of  the  principal 
purposes  it  was  designed  to  accomplish— the ' 
prevention  of  discrimination  between  places, . 
and  the  imposition  of  excessive  charges  by 
transportation   companies— must    be    greatly 
impaired,  not  to  say  destroyed,  if  its  action- 
may  be  forestalled  by  local  ordinances  pre- 
scribing rates  of  fare  to  distant  points  passed 
by  every  city  or  town  admitting  a  railroad . 
into  its  streets.     We  incline  to  think  that' 
what  Chief  Justice  Gibson  called  the  "unl-: 
versality  of  the  public  sovereignty"  over  the 
entire  subject  (In  re  Philadelphia  &  T,  R. 
Co.,  C  Whart  44)  is  so  manifest  in  the  con- 
stitution of  this  state  tliat  probably  even  the 
legislature  could  not  confer  upon  a  munici- 
pality   the    iK>wer    claimed    by  respondent. 
But  this  need  not  be  decided;  it  is  suflicient 
to  say  tliat  the  legislature  has  not  attempted 
to  do  so. 

We  are  of  opinion  that  the  clause  of  the ' 
ordinance  found  to  have  been  violated  by  de- 
fendant was  void  for  want  of  power  in  the 
municipality  to  enact  it;   and  that  the  judg-. 
ment  and  order  appealed  from  should  be  re- . 
versed,   and   the   cause  remanded,   with   in- 
structions to  the  court  below  to  modify  the 
conclusions  of  law  contained  in  the  fiudiugs 
so  as  to  conform  to  this  opinion,  and  there-, 
upon  to  enter  Judgment  for  defendant 

We  concur:    BELCHER,  C;   SEARLS,  C. 

PER  CURIAM.  For  the'  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  remanded,  with  instmctions  to  the 
court  below  to  modify  its  conclusions  of  law 
contained  in  the  findings  so  as  to  conform 
to  this  opinion,  and  thereupon  to  enter  Judg- 
ment for  defendant 


(109  Cal.  336) 
SPENCER  V.  BRANHAM,  .Instice  of  the 
Peace.     (No.  18,395.) 

rSnnreme  Court  of  California.  Oct.  2,  1885.) 
Justice  op  the  Peace— Opeking  Depadlt. 
A  motion  to  open  a  Jurtice's  judsment  on 
default  cannot  be  made  by  simply  h\ing  a  writ- 
ten motion  within  the  10  da^s  prescribed  by 
Code  Civ.  Proc.  {  859,  and  giving  notice  of  a 
hearing  at  a  time  after  the  period  has  expired. 

Department  2.  Appeal  from  superior  court, 
Lassen  county;  W.  T.  Hasten,  Judge. 

Proceeding  for  a  writ  of  prohibition,  insti- 
tuted by  F.  Y.  Si>encer  against  James  Bran- 
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bam.    The  writ  was  denied,  and  plaintiff  ap- 
peals.    Reversed. 

Spencer  &  Raker  and  F.  0.  Spencer,  for  ap- 
pellant   Goodwin  &  Goodwin,  for  respondent. 

TEMPLE,  J.  Proceeding  for  writ  of  pro- 
hibition. April  20,  1893,  plaintiff  obtained  a 
Judgment  by  default  before  the  resirandent, 
who  Is  a  Justice  of  the  peace.  On  the  27th 
day  of  the  ^same  month  Leonard,  against 
whom  the  Judgment  was  obtained,  filed  with 
the  Justice  an  application  to  have  the  default 
and  Judgment  vacated,  on  the  ground  that  it 
was  obtained  through  Ids  inadvertence,  sur- 
prise, and  excusable  neglect  Several  affi- 
davits were  filed  with  the  written  application, 
and  plaintiff  was  notified  that  the  court 
,  would  be  asked  to  grant  the  relief  on  Monday, 
May  1st,  following.  The  motion  was  signed 
I  "Goodwin  &  Dodge,  Attorneys  for  Defendant 
I  by  J.  B.  Pardee,  at  the  Request  of  W.  N. 
I  Goodwin."  On  Monday,  May  1st  the  parties 
.appeared  before  the  Justice,  and  the  plaintiff 
objected  to  the  motion  upon  the  ground  that 
.Pardee  had  no  authority  to  act  for  Leonard. 
The  objections  were  overruled.  The  further 
I  proceedings  had  in  the  Justice  court  are  sta- 
ted in  the  docket  of  the  Justice  of  the  x>eace 
.as  follows:  "On  motion  at  defendant  hear- 
ting and  making  of  motion  continued  until 
I  Tuesday,  the  2d,  at  10  o'clock  a.  m.  Motion 
,not  having  been  made."  The  parties  again 
.appeared  before  the' Justice  on  Tuesday,  and 
I  the  docket  shows  the  following:  "Counsel  for 
defendant  ask  leave  to  withdraw  motion  and 
I  papers  filed  April  27th  on  application  to  set 
,  aside  Judgment  by  default  without  prejudice 
,to  the  hearing  of  any  motion  that  may  have 
ibeen  filed  subsequent  to  the  27th  day  of  April, 
1893.  Counsel  for  plaintiff  object  to  wlth- 
.drawal  of  the  motion,  on  the  ground  that  the 
only  power  and  Jurisdiction  of  the  court  is  to 
disregard  the  motion  entirely,  and  the  court 
has  no  power  to  allow  the  motion  to  be  with- 
drawn without  prejudice.  In  that  the  10  days 
within  which  this  court  can  act  have  passed, 
no  motion  or  application  being  made  within 
that  time  to  open  the  default"  The  objec- 
tions were  overruled,  but  nothing  further  was 
done  on  that  day.  On  the  next  day,  at  the 
request  of  the  attorney  for  the  defendant  In 
that  action,  the  Justice  prepared  and  served 
the  attorney  for  the  plaintiff  the  following: 
"In  Justice's  Court  No.  1  Township,  Lassen 
County,  California.  B.  V.  Spencer,  Plaintiff, 
vs.  J.  G.  Leonard,  Defendant  Defendant  In  the 
above-entitled  cause  having  on  Monday,  the 
1st  day  of  May,  1883,  presented  to  me  a  writ- 
ten request  to  be  relieved  from,  and  have  an 
order  entered  setting  aside,  the  Judgment  by 
default  entered  against  him  on  the  20th  day 
of  April,  1893,  through  his  mistake,  inadvert- 
ence, surprise,  and  excusable  neglect  togeth- 
er with  affidavits  In  support  of  the  same,  yon 
are  notified  that  I  will  take  up  the  matter  to 
be  disposed  of  on  Monday,  the  8th  day  of 


May,  1893,  at  10  o'clock  a.  m.  of  that  day, 
and  that  you  have  until  that  time  to  prepare 
and  file  counter  affidavits.  May  3,  1893. 
James  Branham,  Justice  of  the  Peace,  No.  1 
Township."  Indorsed:  "Notice  of  time  of 
hearing  application  to  set  aside  Judgment  by 
default"  Plaintiff  then  commenced  this  pro- 
ceeding, and  now  appeals  from  the  Judgment 
denying  his  remedy,  and  from  an  order  refus- 
ing a  new  trial. 

Plaintiff  claims  that  the  Justice  bad  no 
power  to  grant  the  relief  demanded,  because 
the  application  was  not  made  within  10  days 
from  the  entry  of  Judgment  as  required  by 
section  859,  Code  Civ.  Proc.  As  Judgment 
was  entered  on  the  20th,  and  the  last  day  of 
April  was  Sunday,  defendant  had  until  May 
1st  within  which  to  make  his  application.  As 
he  withdrew  the  proceedings  inaugurated  on 
the  27th,  he  must  rely  upon  the  motion  filed 
on  the  Ist  of  May,  the  hearing  of  which  was 
set  for  the  8th  day  of  May.  The  written  mo- 
tion was  handed  to  the  Justice  on  Mondays 
evening,  and  the  Justice  was  ttrid  to  file  (t 
He  was  not  asked  to  act  upon  It  and  the 
counsel  for  the  opposite  party  were  not  noti- 
fied of  any  hearing,  and  .were  not  present 
Indeed,  respondent's  counsel  seem  to  admit 
that  the  paper  was  handed  to  the  Justice  at 
a  time  when  no  action  could  be  expected. 
They  say  that  a  Justice  court  is  wherever  you 
find  the  Justice,  and  that  "attorneys,  like  other 
human  beings,  are  not  above  the  customs  of 
a  country,  and  it  is  at  least  awkward,  if  not 
downright  Impoliteness,  to  stop  the  deal  in  a 
game  of  frog,  and  distract  the  attention  of 
the  'swampers'  from  the  contents  of  the  'wid- 
ow,' by  injecting  Into  the  proceedings,  'If 
your  honor  please,  as  attorney  representing 
the  defendant  In  Doe  v.  Roe,  I  respectfully 
move,  etc.'.'  How  much  better  to  respect  the 
rights  of  all,  and  when  the  court  is  sipping 
the  fruits  of  a  well-earned  victory  (his  own 
or  someone  else's),  quietly  band  him  the  pa- 
per, with  a  statement  of  the  contents,  and  a 
request  that  it  be  filed,  and  If  the  'victories' 
have  not  been  so  frequent  but  that  he  knows 
what  he  is  asked  for,  and  proceeds  thereafter 
to  act  upon  the  request  it  would  seem  that 
as  much  had  been  accomtrflshed  as  could  have 
been  by  the  most  formal  viva  voce  motion." 
Although  not  able  to  determine  from  the  lan- 
guage of  the  learned  coimsel  what  his  honw 
was  then  doing,  I  understand  the  statement 
as  an  admission  that  he  was  not  then  engaged 
in  Judicial  work,  and  was  possibly  not  In  a 
condition  to  do  so.  At  all  events,  no  present 
action  was  asked,  and  none  could  have  been 
had  In  the  absence  of  the  opposite  party  with- 
out notice  to  him.  The  question  then  is, 
when  a  motion  must  be  made  upon  notice 
within  a  given  period  can  a  party  extend  his 
own  time  by  filing  a  written  motion  within 
the  period,  and  giving  notice  of  a  hearing 
of  the  motion  at  a  time  after  the  period  has 
expired?  To  ask  the  question  is  to  answer 
it    The  application  for  relief  must  be  by  mo- 
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tion,  and  "making  and  not  filing  a  written  ap- 
plication for  such  rule  or  order  Is  not  Buffl- 
dent.  The  attention  of  the  court  must  be 
called  to  it,  and  tbe  court  moved  to  grant  it." 
People  V.  Ah  Sam,  41  CaL  645.  Here,  al- 
though the  attention  of  the  court  may  have 
been  called  to  it,  no  present  action  was  re- 
quested. If  the  motion  had  been  made,  had 
the  court  continued  the  hearing  for  argument 
or  for  further  evidence,  it  would  not  have 
lost  jurisdiction,  for  in  such  case  the  applica- 
tion would  have  been  made  in  time.  The 
judgment  and  order  are  revised. 

We  concur:    McPARLAND,  J.;  HENSHAW, 


(109  CaL  277) 

PEOPLE  v.  MARONET,     (Cr.  26.) 

(Supreme  Court  of  California.     Sept.  30,  1895.) 

Cbmin'ai.  Law— Rbvibw  ow  Appbal — Bcrblabt 

— CoKvioTios  o»  Lesser  Criiie — Indicthint. 

1.  In  a  criminal  case  the  decision  of  a  jury 
upon  legal  evidence  is  not  subject  to  review. 

2.  A  conviction  of  burglary  in  the  second 
degree  will  not  be  reversed,  tliough  the  crime, 
as  disclosed  by  tlie  evidence,  could  only  have 
been  burglary  in  the  first  degree,  snch  error  not 
being  prejudicial  to  defendant. 

3.  Where  an  indictment  charges  defendant 
with  having  been  convicted  of  several  prior 
offenses  under  different  names,  the  use  of  the 
alias  U  proper,  for  the  purpose  of  identifying 
defendant  as  the  person  who  had  suffered  those 
convictions;  and  tlie  fact  that  the  part  of  the 
indictment  containing  the  averment  of  prior 
convictions  is  not  read  .to  the  jury,  because  de- 
fendant admits  them,  does  not  malce  it  error 
to  read  the  paendonyms. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  George 
H.  Bahrs,  Judge. 

John  Maroney  was  convicted  of  burglary 
in  the  second  degree,  and  appeala    Affirmed. 

Reel  B.  Terry,  for  appellant.  W.  F.  Fitz- 
gerald, Atty.  Gen.,  and  W.  S.  Barnes,  Dlst. 
Atty.,  for  tbe  People. 

HENSHAW,  J.  The  defendant  was  char- 
ged with  the  crime  of  burglary,  and  by  the 
jury  was  found  guilty  of  burglary  in  the  sec- 
ond degree.  Upon  behalf  of  the  people,  it 
was  shown  that  after  midnight  a  police 
ofiicer  passing  the  barber  shop  of  one  Antonia 
Thomas  heard  a  noise  therein.  Tbe  eibfyp 
was  In  darlmess.  He  attempted  to  open  tbe 
door,  but  was  prevented  by  some  one  within. 
An  entrance  was  forced,  and  the  person  with- 
in ran  into  tbe  back  room,  and  bid  under  the 
bed.  That  person  was  the  defendant  He 
appeared  to  be  stupid  from  whisky  or  opium, 
but  said,  npmi  bis  arrest,  that  the  barber 
had  given  him  permission  to  sleep  in  tbe 
shop.  This  declaration  was,  upon  the  trial, 
supported  by  a  witness  for  the  defense,  who 
testified  that  he,  the  defendant,  Thomas,  and 
others  had  been  drinking  at  a  neighboring 
saloon  untU  about  midnight,  when  they  went 
together  to  tbe  barber  shop.  There  they 
drank  a  bottle  of  whisky,  and,  tbe  defend- 


ant being  very  drunk,  Thomas  suggested 
that  he  remain  there,  and  sleep  off  his  Intox- 
ication. The  barber  then  took  a  number  of 
razors  to  hypothecate  for  more  liquor,  and 
the  party,  after  turning  out  the  gas,  left  the 
shop  with  the  defendant  therein.  They  pro- 
ceeded to  the  saloon  of  the  witness'  aunt, 
where  more  liquor  was  drunk.  The  razws 
were  left  with  the  witness  as  security,  and 
upon  the  following  day  he  returned  them  to 
Thomas.  The  defendant  did '  not  take  tbe 
stand,  and  the  other  member  .of  the  party 
was  reported  as  on  his  deathbed.  The  bar- 
ber, Thomas,  teetlfled  that  he  bad  been  drink- 
ing upon  the  night  In  question,  and  had 
been  drinking  with  these  men;  that  he  had 
taken  20  or  30  drinks,  and  was  somewhat 
under  the  Influence  of  liquor;  but  that  he  had 
not  visited  his  shop  that  night  with  the  de- 
fendant, or  with  any  one  dse,  had  taken  no 
razors  from  it,  and  had  not  given  defend- 
ant permission  to  enter  or  stay  In  It.  In  this 
state  of  the  case,  it  cannot  be  said  that  there 
was  no  evidence  to  warrant  a  conviction. 
If  the  Jiury  believed  the  witnesses  for  the 
people,  as,  from  the  verdict,  it  seems  they 
did,  the  evidence  fully  warranted  -a  finding 
of  the  defendant's  guUt  The  power  of  a 
jury  in  determining  the  weight  to  be  given 
to  testimony  is,  within  the  rules  of  evidence, 
exclusive  and  supreme;  and  appeals  to  this 
court,  in  criminal  cases,  do  not  lie  from  the 
verdict  of  the  jury  upon  controverted  ques- 
tion of  fact,  but  solely  upon  propositions  of 
law.  Const  art  6,  i  4;  Pen.  Code,  §  1235. 
We  are  not  by  this  to  be  understood  as 
declaring  that  a  verdict  of  guilty,  unsupport- 
ed by  any  evidence,  could  not  be  reviewed 
upon  appeal.  It  could,  for  such  a  verdict 
would  be  contrary  to  law,  and  therefore  sul> 
ject  to  reversal,  because  the  appeal  would 
present  a  question  of  law,  under  tbe  consti- 
tution. But  we  do  mean  to  declare  the  rule— 
which  is  unquestionable,  yet  sometimes  lost 
sight  of  by  counsel— that  the  decision  of  a 
jury  upon  legal  evidence,  in  so  far  as  this 
tribunal  is  concerned,  is  absolutely  final,  and 
not  subject  to  review  upon  ^peal. 

The  jury  found  the  defendant  guilty  of 
burglary  in  the  second  degree,  and  this  is 
claimed  to  be  errcnr,  in  that  tbe  crime,  as  dis- 
closed by  the  evidence,  could  only  have  been 
burglary  In  the  first  degree.  This  conten- 
tion has  however,  been  disposed  of  in  the 
case  of  People  v.  Bamhart,  59  CaL  881, 
where  the  court  has  said  that  it  is  a  suffi- 
cient answer  to  such  objection  to  say  that 
the  defendant  is  not  prejudiced  by  the  error 
complained  of. 

The  indictment  ctiarged  the  commission  of 
tbe  crime  against  "John  Maroney,  alias 
James  Forbes,  alias  Frank  Moran,  alias 
Frank  Dolan";  and  defendant  claims  that 
he  was  prejudiced,  in  the  minds  of  the  jury, 
by  the  reading  to  them  of  this  list  of  psen- 
donyms.  At  ancient  common  law  it  was  con- 
sidered that  no  advantage  could  be  taken  of 
any  error  in  the  indictment  as  to  tbe  name 
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Of  the  defendant;  It  being  held  that  the  ac- 
cusation was  directed  against  the  prisoner, 
by  whatsoever  name  called.  But  by  the  stat- 
ute of  1  Hen.  v.  c.  5,  it  was  made  necessary 
to  state  correctly  "the  names,  estates,  de- 
grees, mysteries,  and  places  of  residence 
of  defendants,  in  all  criminal  proceedings." 
Under  this  rule  of  criminal  pleading,  and  the 
similar  rule  which  obtained  in  civil  practice, 
serious  consequences  arose  from  misnomers. 
Pleas  In  abatement  were  susthined  to  indict- 
ments and  declarations,  and  delay  and  diffi- 
culty, of  course,  ensued.  In  crlmlnpl  cases, 
therefore,  where  it  was  uncertain  by  which 
of  two  or  more  names  the  defendant  should 
be  designated,  it  became  usual  to  plead  all, 
connected  by  an  alias  dictus.  Then,  if  the 
defendant  pleaded  misnomer,  "the  prosecu- 
tor may  reply  that  the  defendant  is  known 
as  well  by  one  name  as  the  other,"  and  the 
defendant  was  not  allowed  to  interpose  a 
plea  that  he  was  not  known  by  the  alias 
name.  Chit.  Cr.  Law,  'pp.  203-446;  BIsh. 
C5r.  Proc.  {  681.  Under  the  reformed  proced- 
ure of  our  C!ode,  no  plea  of  abatement  lies 
in  case  of  misnomer,  and  no  new  indictment 
becomes  necessary  for  such  irregularity. 
Upon  arraignment  a  defendant  Is  called  upon 
to  give  his  true  name,  or  be  proceeded  against 
by  the  name  charged  in  the  indictment  Tf 
he  answers  to  another  name,  that  name  is 
entered  in  the  minutes,  and  the  subsequent 
proceedings  are  had  against  him  undo:  it. 
Pen.  Code,  S  989.  And  if,  at  any  time,  his 
true  name  Is  discovered,  It  Is  used  In  aU 
future  steps.  Id.  §  053.  Our  -  system,  there- 
fore, renders  unnecessary,  in  moat  instances, 
the  use  of  the  alias  dictus;  and  there  can  be 
no  manner  of  doubt  but  that  this  formula, 
useful  and  proper  in  its  day,  may  now  be 
made  an  engine  of  oppression  to  a  defend- 
ant At  common  law  the  Jury  was  composed 
of  the  litigants*  neighbors  and  friends.  The 
individual  selection  was  made  of  men  who 
knew  the  parties,  and,  so  far  as  possible,  of 
men  who  knew  of  the  facts  In  dispute.  In 
criminal  matters,  also.  Jurors  were  drawn 
from  the  vicinage.  In  order  that  the  defend- 
ant, tried  by  his  neighbors,  might  have  the 
advantage  of  a  good  reputation.  If  he  had 
earned  one,  and  the  crown,  upon  the  other 
hand,  might  be  aided  by  the  Jurora'  knowl- 
edge that  he  was  a  bad  man,  if  such  were 
the  fact.  But  under  our  system,  where,  in 
practice,  at  least  it  is  sought  to  obtain  a 
Jury  knowing  as  little  as  may  be  of  the  of- 
fense and  the  alleged  offender,  it  needs  no 
reasoning  to  show  that  if  an  indictment 
be  read  to  such  a  Jury,  charging  with  the 
commission  of  a  crime  "John  Doe,  alias  Slip- 
pery Jack,  alias  Ticket  of  liCave  Bill,"  etc., 
the  defendant  at  once  Is  prejudiced  in  their 
minds;  and,  if  such  an  indictment  were  so 
framed  without  reason,  we  should  not  hesi- 
tate to  declare  that  its  reading  would  prevent 
the  defendant  from  obtaining  the  fair  and 
Impartial  trial  to  which  the  law  entitles  him. 
But  such  is  not  this  case.    While,  for  most 


purposes,  the  need  and  use  of  the  charging 
alias  are  done  away  with,  it  Is  still  proper 
In  some  instances,  an  Illustration  of  one  of 
which  Is  offered  by  this  indictment.  The  In- 
dictment cliarged  the  defendant  with  convic- 
tion of  prlM-  offenses,— eight  in  number.  The 
convictions  in  these  cases  were  against  this 
defendant,  but  under  the  different  names 
charged.  For  the  purpose  of  identifying  him 
as  the  person  who  had  suffered  those  con- 
victions, the  use  of  the  alias  was  not  only 
permissible,  but  proper.  The  indictment  up- 
on its  face,  showed  the  reason;  and  the  fact 
tliat  the  part  of  it  containing  the  averments 
of  prior  convicti<ms  was  not  read  to  the 
Jury,  because  the  defendant  admitted  them, 
did  not,  under  the  circumstances,  make  it 
error  to  read  the  pseudonvms.  It  was  the 
duty  of  the  clerk  to  read  aU  the  Indictment, 
excepting  the  portion  withdrawn  as  an  issue 
by  the  defendant's  admission.  The  Judg- 
ment and  order  are  affirmed. 

We  concur:    McFAHLAND,  J.;  TEMPLB. 


(6  Cal.  Unrep.  IQ) 
DE  LA  CUESTA  v.  CALKINS  et  al.     (No. 
19.588.) 

(Supreme  Court  of  California.     Oct  0.  1895.) 
Dismissal  op  Appbal. 
A  motion  to  dismiss  an  appeal  cannot  be 
considered  where  it  is  uncertain  to  which  of  two 
notices  of  appeal  it  is  directed. 

Department  1.  Appeal  from  superior  court 
Santa  Barbara  county;  W.  B.  Cope,  Judge. 

Motion  to  dismiss  an  appeal.  Denied  with- 
out prejudice. 

Garber,  Boalt  &  Bishop  and  Boyce,  Tag- 
gart  &  Wheeler,  for  appellants.  Wright  & 
Day,  for  respondent 

PER  CURIAM.  A  motion  has  beea  made 
to  dismiss  "the  appeal"  herein  upon  the 
ground  that  It  has  not  been  perfected  In  ac- 
cordance with  the  provisions  of  the  Code. 
The  transcript  upon  record  contains  a  notice 
of  two  appeals,  one  from  the  Judgment  and 
another  from  the  order  denying  a  new  trial. 
As  the  sufficiency  of  each  of  these  appeals 
does  not  depend  upon  the  same  considera- 
tions, it  Is  uncertain  to  which  appeal  the  no- 
tice of  the  present  motion  is  directed,  and 
the  motion  Is  therefore  denied,  without  preju- 
dice to  its  renewal  at  the  hearing  of  the 
cause. 


(S  Ckl.  Unrep.  162) 
8TEINHART  et  al.   v.   COLEMAN.     (No. 
15.979.) 

(Supreme  Court  of  California.     Oct  4,  1895.) 
Review  on  Appeai,— Harmless  Error. 
1.  Where  there  is  a  substantial  conflict  in 

the  evidence  an  order  denying  a  new  trial  will 

not  be  disturbed. 
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2.  Error  In  admitting  testimony  is  harmless 
where  the  party  complaining  testified  to  the 
same  facta. 

b^iartment  L  Appeal  from  saperlor  conrt, 
elty  and  county  of  San  Francisco;  Walter  H. 
IjOTt,  Judge. 

Action  by  Winiam  Stelntaart  and  others 
a^ralnst  L.  C.  Coleman.  Plaintiffs  had  Judg- 
ment, and  defendant  appeals.    Affirmed. 

Thos.  F.  Barry,  for  appellant  Botbchlld 
A  Acb,  for  respondents. 

PEB  OUBIAM.  This  Is  an  action  to  re- 
cover from  the  appellant,  Coleman,  a  certain 
amount  of  money,  the  same  being  an  indebt- 
edness from  Peyser  &  Bro.  to  plaintiffs,  and 
assumed  by  Coleman.  The  appeal  is  by  Cole- 
man from  the  judgment,  and  also  from  the 
order  denying  his  motion  for  a  new  trial. 
It  is  Insisted  that  the  evidence  falls  to  sup- 
port the  findings  as  to  the  assumption  by 
Coleman  of  the  aforesaid  indebtedness.  As 
to  such  contention,  it  is  sufficient  to  say  that 
there  is  a  material  and  substantial  conflict 
in  the  evidence  upon  this  question. of  fact, 
and  It  follows  that  upon  such  groimds  we  will 
not  disturb  the  order  denying  a  new  trial. 
Regarding  the  statements  of  Steinhart  as  to 
the  declarations  made  by  Coleman,  if  it  be 
conceded  that  there  was  error  in  their  admis- 
sion as  evidence,  it  was  harmless  error,  for 
Coleman  himself  testified  in  effect  to  the 
same  mattera  For  the  foregoing  reasons, 
the  Judgment  and  order  are  affirmed. 


O0»  Cal.  2S2) 

ABBOTT  V.  SOUTHERN  PAC.  B.  CO.    (No. 
19,431.)! 

(Supreme  Court  of  California.     Oct  1,  1895.) 

BmiraNT  Domain — Etidencb  ov  Damasb. 
Where  a  witness  for  plaintiff  in  an  ac- 
tion to  recover  damages  from  the  construction 
of  a  railroad  testified  that  after  the  road  was 
built  plaintiff's  land  was  worth  a  certain  snm 
less  than  before  it  was  built,  but  on  cross-ex- 
amination testified  that  this  estimate  might 
have  been  based  partly  upon  the  worth  of  the 
property  had  the  road  passed  through  the  town 
upon  some  other  street  (which  would  have  in- 
creased the  value),  defendant  cannot  have  the 
testimony  stricken  out  on  the  ground  that  the 
basis  for  the  estimate  was  erroneous,  as  the  ob- 
jectionable evidence  did  not  relate  to  the  tes- 
timony given  in  direct  examination,  and  waa 
not  prejudicial,  where  the  court  charged  that 
in  estimating  damages  the  value  of  the  land 
if  the  railroad  had  been  constructed  through 
some  other  part  of  the  city  should  not  be  con- 
aidered. 

Ciommissioners'  decision.  Department  2. 
Appeal  from  superior  court  Santa  Barbara 
county;  W.  B.  Cope,  Judge. 

Action  by  Louisa  Abbott  against  the  South- 
em  Pacific  Bailroad  Company  to  recover 
damages  to  her  premises,  caused  by  the 
construction  of  defendant's  road.  Plaintiff 
had  Judgment  and  defendant  appeals.  Af- 
firmed. 

B.  B.  Canfield,  for  apijellant  R  F.  Thom- 
as, for  resiiondent 

*  For  modifying  opinion,  see  42  Pae.  4X 


SEABLS,  C.  Plaintiff,  the  respondent 
herein,  waa  the  owner  of  a  block  of  land  In 
the  city  of  Santa  Barbara,  Cal..  bounded  by 
four  of  the  public  streets  of  said  city,  along 
one  of  which,  to  wit  Gutierrez  street,  the 
defendant  (a  corporation)  constructed  In  1887 
a  railroad  for  the  transportation  of  freight 
and  passengers.  This  action  is  brought  to 
recover  damages  sustained  by  plaintiff  to 
her  premises,  for  the  erection,  maintenance, 
and  operation  of  such  railroad.  The  answer 
of  defendant  put  in  issue  the  material  alle- 
gations of  the  complaint  and  for  a  further 
defense  set  up  a  grant  to  It  by  the  munici- 
pal authorities  of  Santa  Barbara,  of  the 
right  to  lay,  maintain,  and  operate  its  rail- 
road upon,  over,  and  through  said  Gutierrez 
street;  and  averred  that  the  railroad  was 
constructed  and  operated  In  a  usual  and  proi>- 
er  manner,  and  In  conformity  with  the  re- 
quirements of  the  ordinance,  and  that  the 
roadbed  was  made  to  conform  as  near  as 
might  be  to  the  natural  surface  of  said  Gu- 
tierrez street  and  to  the  official  grade  thereof. 
The  cause  was  tried  by  a  Jury,  and  a  verdict 
for  $1,400  rendered  in  favor  of  the  plaintiff, 
up<Hi  which  Judgment  was  entered.  Defend- 
ant appeals  from  the  judgment,  and  from  an 
order  denying  Its  motion  for  a  new  trial. 

The  first  error  assigned  by  appellant  is 
based  upon  the  action  of  the  court  in  refus- 
ing to  strllie  out  the  testimony  of  A.  O.  Per- 
kins, a  witness  on  behalf  of  plaintiff.  The 
witness,  upon  his  examination  In  chief,  tes-* 
tified  in  relation  to  the  value  of  plaintiffs 
lot  of  land  and  the  Injury  thereto  by  the 
construction  of  defendant's  railroad  along 
the  street  adjoining  It,  substantially,  that 
be  was  a  real-estate  agent  and  knew  the 
block  of  land  upon  which  Mrs.  Abbott  re- 
sided, bounded  by  Gutierrez,  Haley,  De  la 
Vina,  and  Bath  streets.  Just  prior  to  the 
time  the  railroad  commenced  work,  in  Au- 
gust, 1887,  the  block  could  have  been  sold 
for  $15,000.  After  the  road  was  constructed 
and  put  into  operation  along  the  front  of  the 
property  on  .Gutierrez  street  the  lot  wab 
worth  $3,000  less.  For  about  half  the  front- 
age on  that  street  the  grade  was  raised  12 
to  15  or  18  inches,  so  that  the  lots  would 
have  to  be  filled  to  g^rade,  and,  taking  into 
accoimt  that  a  railroad  In  front  of  that  prop- 
erty naturally  depreciated  it  he  did  not  think 
It  worth  80  much  by  $3,000  as  before  the 
road  was  built  The  Inconvenience  and  dan- 
ger from  the  construction  and  operation  of  a 
railroad  are  considerations  which  naturally 
operate  upon  the  minds  of  men  In  purchasing 
for  a  home.  The  lot  is  In  the  residence  por- 
tion of  the  city,  and  outside  of  the  business 
portion.  Upon  cross-examination  the  wit- 
ness said  be  considered  the  block  of  land 
worth  $16,000  Just  prior  to  August  1,  1887, 
Just  before  it  was  known  the  railroad  was 
going  through  that  street  There  had  been 
a  marked  Improvement  In  prices  of  lands,  a 
"regular  boom."  Could  not  tell  just  when 
It    started.      Prices    ruled    high.      Whether 
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there  was  any  marked  Improyement  in  prices 
before  It  was  known  the  railroad  was  com- 
ing he  could  not  say,  as  be  had  not  given  it 
a  thought  San  Francisco  people  and  others 
came  in  and  purchased  land,  which  Influenc- 
ed people  in  purchasing.  The  cause  of  the 
boom  might  have  been  one  thing  or  another, 
or  a  combination  ot  things.  Did  not  know 
that  the  coming  of  the  road  was  the  only 
cause.  The  fair  value  of  the  property  just 
before  the  railroad  company  entered  uiton 
tliat  portion  of  the  street  to  construct  its  road 
was,  according  to  his  estimate,  $15,000.  His 
estimate  of  the  value  was  placed  at  the  time 
when  It  became  known  the  road  would  be 
constructed  on  that  street  When  that  fact 
was  known  it  declined.  "After  It  was  under- 
stood and  known  that  the  railroad  was  go- 
ing there  [through  Gutierrez  street],  then 
the  property  assumed  a  market  value  de- 
pending on  that  fact"  Before  that,  and 
when  it  was  known  the  road  was  coming  to 
Santa  Barbara,  property  began  to  stiffen  up 
in  town.  It  helped  to  Increase  values,  and, 
with  other  causes  combined,  helped  raise  the 
price  of  property.  The  witness  further  ex- 
plained that  when  the  city  council  granted 
the  right  of  way  through  Gutierrez  street 
the.  price  of  property  on  that  street  was  de- 
preciated, and  continued  so  until  the  road 
was  completed,  although  the  road  did  not 
become  a  fixed  fact  vmtil  the  ties  and  rails 
were  down.  Counsel  for  defendant  then  ask- 
«d  the  witness  the  following  question:  "Mr. 
Perkins,  your  estimate  of  the  difference  of 
the  value  of  this  property  before  the  road 
was  constructed  and  afterwards,  which  you 
have  made  at  the  sum  of  $3,000,  I  will  ask 
you  if  that  is  not  in  fact  based  upon  the  con- 
sideration of  what  the  property  would  have 
been  worth  if  the  road  had  gone  through  the 
town,  but  on  some  other  street  Is  not  that 
a  fact?"  To  which  the  witness  answered: 
"Why,  certainly;  that  Is  the  damage  to  it; 
that  is  the  cause  of  the  damage.  If  the  road 
had  gone  anywhere  else,  it  would  have  ben- 
edted  the  property.  In  my  Judgment"  At 
the  request  of  the  witness  the  last  question 
was  again  read  to  him,  and  he  then  stated 
that  he  had  not  quite  imderstood  it,  and  that 
he  intended  to  say  that  the  road  would  natur- 
ally benefit  the  lot  if  it  ran  on  another  street, 
but  that  was  not  the  basis  upon  which  he 
made  his  statement  of  damages  at  $3,000; 
that  this  estimate  of  the  difference.  In  value 
before  and  after  the  road  was  built  might 
have  been  based  partly  uipon  the  worth  of 
the  property  bad  the  road  passed  through 
town  upon  some  other  street,  and  partly  up- 
on other  considerations;  and  that  be  could 
not  say  to  what  extent  his  estimate  was  up- 
on each  several  consideration.  The  conten- 
tion of  appellant  is  that  this  evidence  should 
have  been  stricken  out  upon  his  motion,  and 
such  contention  is  supported  by  reference  to 
MuUer  T.  RaUway  Co..  83  Cal.  240.  23  Pac. 
3C5,  and  cases  there  cited.  Tbat  action  was 
brought  to  recover  damages  for  a  strip  of 


land  taken  by  this  same  defendant  upon 
which  to  construct  its  railroad,  and  for  dam- 
ages to  an  abutting  lot,  not  taken,  situate  on 
this  same  street,  viz.  Gutierrez  street,  in  the 
city  of  Santa  Barbara.  The  court  held, 
among  other  things:  (1)  Tbat  as  to  damage 
to  the  lot  not  taken,  the  difference  between 
the  value  of  the  lot  when  the  defendant  est- 
tered  to  construct  Its  road  and  the  value 
when  the  road  was  completed  was  the  meas- 
ure of  damages.  (2)  At  the  trial,  defendant 
(the  railroad  company)  called  as  a  witness 
one  Barker,  who  testified  as  to  the  value  of 
the  abutting  lot  before  and  after  the  con- 
struction of  the  road.  Upon  cross-examina- 
tioQ  counsel  for  plaintifT  was  permitted, 
against  the  objection  of  defendant,  to  pot 
the  following  question  to  the  witness: 
"What  would  the  property  be  worth  if 
the  railroad  had  been  constructed  on  Monte- 
cito  street?"  The  answer  was:  "I  think 
that  the  lot  or  quarter  of  a  block,  irrespec- 
tive of  improvements,  would  have  been  worth 
about  six  hundred  dollars  more  If  the  raU- 
road  Iiad  gone  on  some  other  street"  De- 
fendant tilso  requested  the  court  to  instruct 
the  Jury  In  that  case  that,  "in  estimating 
the  damage  to  the  portion  of  plalntlfTs  land 
not  taken  by  the  railroad,  you  must  not  con- 
sider what  the  value  of  the  land  would  have 
been  if  the  railroad  had  been  constructed 
through  the  city,  but  along  some  other  street 
than  Gutierrez  street"  The  court  refused  to 
so  Instruct,  and  the  admission  of  the  evi- 
dence and  refusal  to  Instruct  the  Jury  as 
above  indicated  being  assigned  as  error,  the 
court  spealdng  through  Thornton,  J.,  said: 
"We  cannot  see  on  what  view  or  principle 
this  evidence  was  admitted.  The  damage  to 
plaintiff  must  be  estimated  on  the  actual 
facts  of  the  case,  not  on  any  speculative  the- 
ory of  what  might  have  been  the  result  if 
something  had  occurred  which  in  fact  did 
not  occur.  *  *  •  The  damage  allowed 
is  not  a  failure  to  realize  a  profit  which,  un- 
der another  state  of  matters,  might  have 
been  realized,  but  the  loss  actually  suffered; 
and  the  defendant  is  only  called  on  to  make 
compensation  tot  that  loss,"  etc.  And  the 
court  held  that  the  admission  of  the  evidence 
and  the  failure  to  instruct  as  requested  were 
both  erroneous,  and  the  Judgment  In  favor 
of  plaintiff  was  reversed. 

The  rule  as  to  the  measure  of  damages 
enunciated  Is  in  consonance  with  the  adju- 
dicated cases  In  this  state  and  elsewhere. 
If  the  decision  is  open  to  criticism,  it  must 
be  upon  the  ground  that  under  the  wide 
latitude  permitted  on  cross-examination  the 
question  propounded  to  defendant's  witness 
was  admissible  for  reasons  other  than  those 
mentioned  by  the  learned  Judge  who  wrote 
the  opinion.  We  have  no  disposition  to 
criticise  the  opinion,  and  shall  not  discuss 
it  The  case  at  bar  presents  the  question  In 
a  form  so  entirely  different  as  to  differentiate 
it  from  that  case.  Here  the  witness  had 
testified  in  chief  as  to  the  market  value  of 
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the  block  of  land  before  the  railroad  was 
constructed  and  as  to  such  value  after  the 
road  was  built  through  the  street,  and  had 
described  the  changes  and  Inconyenlences 
occasioned  to  the  use  of  the  street  by  the 
cut  and  fill  thereon,  an<}  had  fixed  the 
reduction  in  the  market  value  at.  $3,000. 
The  objectionable  evidence  was  called  out 
by  the  defendant  on'  cross-exainination.  If 
it  was  objectionable,  and  injurious  to  the  in- 
terests of  his  client,  it  would  seem  reason- 
able to  say  it  was  the  fault  of  counsel  and 
not  of  the  plaintiff,  and  that  the  defendant 
cannot  profit  thereby.  If  a  party  to  an  ac- 
tion can  invoke  error,  and  then  avail  himself 
of  It  to  work  a  reversal,  we  shall  have  no 
end  of  error.  But  it  may  be  urged  that  this 
testimony  on  cross-examination  showed  the 
improi>er  basis  upon  which  the  witness  had 
predicated  his  statement  of  damages,  and 
hence  that  all  of  his  testimony  should  have 
been  stricken  out.  The  answer  to  this  posi- 
tion is  twofold:  (1)  The  case  of  MuUer  v. 
Railway  Co.,  supra,  h(dds  that  such  evi- 
dence is  improper  as  affecting  the  damages 
in  Just  such  a  case.  (2)  It  did  not  in  any 
wise  relate  to  the  testimony  given  by  the 
witness  in  his  direct  examination.  The  f<w- 
mer  was  as  to  ultimate  facts,  viz.  the  mar- 
ket value  at  a  given  period  of  the  block 
of  land  without  a  railroad  in  front  of  it,  and 
the  market  value  of  the  same  land  at  a  later 
period  with  such  road  in  its  front  "Mar- 
ket value"  signifies  a  price  established  by 
public  sales,  or  sales  in  the  way  of  ordi- 
nary business.  Black,  Law  Diet  The  lat- 
ter—that is  to  say,  the  value  of  the  prop- 
erty if  the  road  had  gone  upon  some  other 
street— related  to  a  condition  or  state  of 
things  which  never  did  exist  and,  in  the 
very  nature  of  things,  could  not  enter  into 
the  calculation.  It  is  true  that  the  witness 
In  the  course  of  his  examination,  and  in  an- 
swer to  some  of  the  questions  on  cross-ex- 
amination made  statements  from  which  it 
might  be  inferred  that  the  question  of  the 
value  of  the  plaintiff's  land,  had  the  road 
been  built  on  another  street,  entered  into 
and  became  an  element  in  his  calculation  of 
market  value.  An  examination  of  his  whole 
testimony,  however,  tends  to  convince  us 
that  he  did  what  witnesses  very  often  do, 
viz.  stated  facts  quite  accurately,  and  then 
gave  wrong  reasons  for  their  existoice.  C<m- 
ceding,  however,  that  the  cross-examination 
was  proper,  and  that  the  effect  of  such  ex- 
amination was  to  show  that  the  estimate  of 
the  value  of  the  property  was  based  in  part 
upon  its  supposed  value  if  the  road  had  gone 
elsewhere,  and  it  simply  goes  to  the  value  of 
the  testimony,  and  not  to  its  admissibility; 
and,  while  a  proper  subject  for  comment 
before  the  Jury,  and  for  Instructl  :is  from 
the  court,  does  not  require  the  court  to  strike 
out  the  whole  testimony  of  the  witness  up- 
on the  given  point  The  court,  at  the  in- 
stance of  defendant,  did  instruct  the  Jury, 
among  other  things,  that  "in  estimating  the 


damage  to  the  premises  described  in  plain- 
tiff's complaint  you  must  not  consider  what 
the  value  of  the  land  would  have  been  if  the 
railroad  had  been  constructed  through  the 
city,  but  along  some  other  street  than  Qutl^- 
rez  street" 

A  like  error  is  assigned  upon  a  like  mo- 
tion to  strike  out  the  testimony  of  a  like 
character  elicited  under  like  circumstances 
from  the  witness  Edward  Harper.  The  rul- 
ings of  the  court  in  these  cases  do  not  call 
for  a  reversal.  Like  considerations  apply  to 
the  error  assigned  upon  the  ruling  of  the 
court  in  refusing  the  motion  of  counsel  for 
defendant  to  strike  out  the  testimony  of  its 
own  witness.  The  evidence  was  sufficient  to 
sustain  the  verdict,  and  the  latter,  in  view 
of  all  the  evidence,  was  modraate  in  amount 
There  are  some  other  errors  assigned  in  the 
record,  but,  as  they  are  not  urged  by  appel- 
lant we  need  not  comment  upon  them.  The 
Judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur:    BBLOHEB,  a;  HA7NES,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(109  Cal.  au> 
In  re  AMBROSEWF.    (Or.  86.) 
(Supreme  Court  of  Califonua.    Sept  28, 1895.) 

SBMTaSlOB- (TONFINEMBNT  IN  CiTT  JaIL—  CONSTI- 
TUTIONAL Law — DinrRRENT  Pdmishmbnts 
FOR  Samb  Opifeksb. 

1.  St  1885,  p.  214,  and  St  1801,  p.  292, 
organizing  police  courts  in  certain  cities,  pro- 
vide that  when  imprisonment  is  ordered,  it  is 
to  be  suffered  in  the  city  Jail.  St  1877-78,  p. 
918,  relating  to  the  practice  of  medicine,  pro- 
vides that  a  person  violating  the  requirements 
thereof  shall  be  punished  by  imprisonment  in 
the  county  jail.  EM  that  for  a  rioiation  of 
the  act  of  1878,  such  police  court  had  power  to 
impose  a  sentence  of  confinement  in  the  cit; 
Jail. 

2.  St  1885,  p.  214,  and  St  1891,  p.  292. 
organizing  police  courts  in  certain  cities,  and 
providing  that,  when  imprisonment  is  ordered, 
it  is  to  be  suffered  in  the  city  jail,  is  not  un- 
constitutional on  the  ground  that  an  offense 
committed  within  the  county,  but  outside  of 
corporate  limits,  is  punishable  by  imprisonment 
in  the  county  jail,  thus  creating  different  pun- 
ishments for  the  same  offense. 

In  bank. 

Application  by  S.  A.  Ambrosewf  for  writ 
against  the  police  court  of  Oakland.  Writ 
discharged. 

W.  Brassey,  for  petitioner.  H.  A.  Melvln, 
Pros.  Atty.,  for  respondent 

HENSHAW,  J.  Petitioner  was  convicted 
In  the  police  court  of  the  city  of  Oakland  of 
misdemeanor,  and,  by  the  judgment  of  that 
court  sentenced  to  pay  a  fine  of  $100,  and, 
in  default  of  the  payment  of  the  fine,  to  be 
imprisoned  in  the  city  Jail  of  the  city  of  Oak- 
land in  the  proportion  of  1  day's  imprison- 
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meat  for  every  $2  of  said  fine.  The  charge 
against  the  defendant  was  for  the  violation 
of  the  act  regulating  the  practice  of  medi- 
cine In  the  state  of  California.  St.  1877-78, 
p.  918.  The  act  provides  that  a  violation  of 
its  terms  shall  constitute  a  misdemeanor,  and 
that  the  person  guilty  thereof  "shall  be  pun- 
ished by  a  line  of  not  less  than  fifty  dollars, 
OT  by  Imprisonment  in  the  county  jail  for 
a  period  of  not  less  than  thirtv  nor  more 
than  three  hundred  and  sixty-five  days,  or 
by  both  such  fine  and  imprisonment."  De- 
fendant appealed  to  the  superior  court  of 
Alameda  county  from  this  Judgment,  and, 
pending  his  appeal,  was  admitted  to  ball. 
Before  the  suing  out  of  this  vrrit  he  had  been 
surrendered  Into  custody,  and,  at  the  time 
of  Its  issuance,  was  held  in  charge  by  the 
chief  of  police  of  the  city  of  Oakland,  and 
detained  In  the  Jail  of  said  city.  Since  both 
his  bondsmen  had  united  In  the  surrendw  of 
his  body  before  the  Issuance  of  this  writ, 
the  question  of  the  right  or  power  of  one  ot 
the  bondsmen  so  to  surrender  him  Is  not 
here  Involved. 

Petitioner  contends,  however,  that  the 
Judgment  of  the  police  court  was  void  In  sen- 
tencing him  to  imprisonment,  as  an  alterna- 
tive for  the.  nonpayment  of  his  fine,  In  the 
city  Jail,  Instead  of  in  the  county  Jail.  The 
police  court  of  the  city  of  Oakland  is  one  cre- 
ated and  organized  by  virtue  of  the  so-called 
••Whitney  Act"  (St  1885,  p.  214;  St,  185)1, 
p.  202).  By  the  iffovislons  of  this  act,  juris- 
dictlcm  is  conferred  upon  police  courts  in  all 
cases  of  misdemeanor,  and,  when  imprison- 
ment is  ordered,  it  Is  to  be  suffered  in  the 
city  prison  or  jail.  The  contention  of  peti- 
tioner Is  that  the  Whitney  act,  in  so  provid- 
ing for  Imprisonment,  did  not  operate,  and 
should  not  be  construed  to  operate,  to  modi- 
fy the  provisions  of  the  general  statute  pro- 
viding for  Imprisonment  In  the  county  jail. 
But  this  position  is  not  tenable.  The  cases 
to  which  we  are  referred  are  those  coses 
enunciating  the  well-settled  principle  that  a 
general  act  Is  to  be  construed  as  not  repeal- 
ing a  particular  one,— that  is,  one  directed 
toward  a  special  object,  or  a  special  class  of 
objects,  under  the  maxim,— "Generalla  spe- 
clalibus  non  derogant."  This,  however,  like 
every  rule  of  construction,  must  give  way  to 
the  plain  intent  of  the  legislature,  plainly  ex- 
pressed In  the  statute;  and  of  this  intent,  In 
the  present  Instance,  there  can  be  no  doubt 
The  legislature  meant  to  declare,  and  did  de- 
clare, that  the  Imprisonment  for  convictions 
had  In  the  courts  created  by  the  Whitney  act 
should  be  in  the  city  prisons. 

There  is  left  for  consideration  the  single 
proposition  whether  such  a  provision  is  vio- 
lative of  the  law,  as  providing  different  pun- 
ishments for  the  same  crime;  In  other  words, 
whether  there  Is  any  vice  in  the  law  which 
provide?.  In  eSect,  that  if  the  crime  of  petit 
larceny  be  committed  in  Alameda  county, 
but  without  the  corporate  limits  of  the  city 
of  Oakland,  the  Imprisonment  therefor  shall 


be  had  in  the  county  Jail,  while,  if  the  same 
crime  be  committed  within  the  corporate 
limits  of  the  city  of  Oakland,  the  punish- 
ment therefor  shall  be  by  imprisonment  in 
the  city  jail.  We  have  instanced  the  case  of 
petit  larceny  bemuse  Jurisdiction  over  that 
offense  is  likewise  conferred  by  the  Whitney 
act  upon  the  police  court,  while  by  the  stat- 
ute (Pen.  Code,  §  490)'  it  is  made  punishable 
by  imprisonment  in  the  county  jail.  This 
point  was  decided  against  petitioner's  con- 
tention In  Ex  parte  Haisted,  89  CaL  471,  26 
Pac.  961.  There  the  petitioner  had  been 
convicted  of  the  crime  of  petit  larceny  in  the 
police  court  of  the  city  of  Los  Angeles, 
which  also  is  controlled  by  the  provisions  of 
the  Whitney  act;  and  the  judgment  of  the 
court  Imposed  a  fine,  with  the  alternative  of 
Imprisonment  In  the  city  Jail.  This  court 
said:  "There  Is  no  conflict  between  the  pro- 
visions of  the  Code  and  those  referred  to, 
and  we  think  there  can  be  no  doubt  of  the 
power  of  the  police  court  to  direct  Imprison- 
ment in  the  city  Jail."  The  same  question 
as  to  the  power  of  the  legislature  to  provide 
different  places  of  punishment  for  the  same 
offense  arose  In  construing  the  act  in  rela- 
tion to  the  house  of  correction  of  the  dty 
and  county  of  San  Francisco.  St.  1877-7S. 
p.  953.  By  section  3  of  this  act  It  was  pro- 
vided that  all  persons  appearing  for  sentence 
in  the  police  judge's  court,  or  the  city  crim- 
inal court  or  the  municipal  criminal  court 
of  the  city  and  county  of  San  Francisco,  who 
might  be  sentenced  to  imprisonment  in  the 
county  jail  or  In  the  state  prison,  may,  in- 
stead thereof,  be  sentenced  to  imprisonment 
in  the  house  of  correction  in  said  city  and 
county.  By  this  law,  too,  it  is  apparent  that 
one  committing  a  given  crime  in  the  city 
and  county  of  San  Francisco  would  t>e  im- 
prisoned in  the  house  of  correction,  while 
the  perpetrator  of  the  same  crime  in  any 
other  part  of  the  state  would  be  sent  to  a 
state  prison.  This  law,  however,  wa«  up- 
held in  Ex  parte  Flood,  64  Cal.  251,  80  Pac 
437.  Elsewhere,  also,  the  reasonableness 
and  validity  of  such  acts  have  been  upheld. 
In  People  v.  Borges,  6  Abb.  Prac.  134,  the 
statute  prescribed  punishment  In  either  the 
county  Jails  (penitentiaries)  or  the  state  pris- 
on. It  was  argued  that  In  those  counties 
which  did  not  possess  jails  the  punishment 
must  be,  of  necessity,  imprisonment  in  the 
state  prison,  while  in  those  counties  possess- 
ing such  penal  institutions  the  imprisonment 
might  be  ordered  therein.  It  was  held  that 
this  was  no  objection  to  the  law.  In  City 
of  Miltonvale  v.  Lanoue,  35  Kan.  003,  12 
Pac.  12,  a  defendant  was  convicted  under  a 
municipal  ordinance  which  provided  for  im- 
prisonment in  the  city  Jail,  and  was  sen- 
tenced to  Imprisonment  therein.  Upon  ap- 
peal he  was  retried  In  the  district  court, 
found  guilty,  and  sentenced  to  the  county 
Jail.  This  sentence  was  upheld,  and  there 
was  declared  to  be  no  clash  between  the  or- 
dinance and  the  statute,  and  no  irregularity 
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in  the  last  judgment.  In  Klmbleawlez  v. 
State  (Ohio  Sup.)  36  N.  E.  1072,  a  law  pro- 
vided that  punishment  should  be  bad  by  im- 
prisonment in  county  jails  or  city  prisons. 
A  later  act  declared  that,  where  a  county  had 
a  workhouse,  imprisonment  should  be  had  in 
It.  This  law  was  held  to  create  no  conflict. 
And  in  firenan's  Case,  10  Q.  B.  492,  the  stat- 
ute having  enacted  that,  when  any  convict 
adjudged  to  transportation  by  any  British 
court  out  of  the  United  Kingdom  was 
brought  to  England  to  be  transported,  It 
should  be  lawful  to  Imprison  him  in  any 
place  of  confinement  provided  under  the  act, 
it  was  held  that,  if  the  place  in  which  the 
prisoner  was  imprisoned  was  not  one  of  the 
appointed  places,  the  officers  concerned 
might  be  liable  to  censure,  but  the  detention 
was  not  unlawful,  so  as  to  entitle  the  pris- 
oner to  be  discharged.  It  follows  from  the 
foregoing  that  the  writ  should  be  discharged, 
and  the  prisoner  remanded,  and  It  is  so  or- 
dered. 

We  concur:  BEATTT,  C.  J.;  McFAU- 
LAND,  J.;  VAN  FLEET,  J.;  TEMPLE,  J.; 
HARBISON,  J. 


(26  Or.  194) 

THE  VICTORIAN   NUMBER  TWO. 

SUTTON  et  al.  v.  THE  VICTORIAJI. 

(Supreme  Court  of  Oregon.     Oct.  8.  1891.) 

JOINDBB  OP  CaCSKS  Of    ACTIOS  —  ASSIOXMBST  OV 

LiKX— Interest. 

1.  One  holding  a  lien  for  material  furnish- 
ed on  running  account,  one  for  material  fur- 
nished on  special  contract  after  the  runnint;  ac- 
eount  was  closed,  and  one  as  assignee,  all  of 
whicti  arise  under  the  game  statute,  agamst  the 
same  boat,  and  are  betn-een  the  same  parties, 
may  enforce  them  all  in  the  same  action. 

2.  A  perfected  boat  lien  is  assignable. 

3.  The  assignee  of  a  perfected  boat  lien  may 
enforce  the  lien  in  his  own  name. 

4.  Interest  is  allowable  on  a  boat  lien  from 
the  time  action  is  begun. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  Uartwell  Hurley,  Judge. 

Action  by  Sutton  &  Beebe  against  the  boat 
Victorian  to  enforce  a  Hen  for  materials  fur- 
nished and  used  by  a  contractor  in  her  con- 
struction. From  a  Judgment  for  plaintiff,  the 
owner,  the  Oregon  Short  Line  &  Utah  North- 
ern Railway  Company,  appeals.    Affirmed. 

The  complaint  contains  three  causes  of  ac- 
tion. The  first  is  on  an  open  running  ac- 
count for  material  alleged  to  have  been  fur- 
nished; the  second,  for  materials  furnished 
on  a  certain  date;  and  the  third  is  brought 
by  the  plaintiffs,  as  assignees  of  one  Moore, 
for  materials  furnished  by  him  between  April 
1,  1891,  and  June  1,  1891. 

William  W.  Cotton,  for  appellant.  Chas.  E. 
S.  Wood  (Geo.  H.  Williams,  Stewart  B.  Linthi- 
cum,  and  J.  Couch  Flanders,  on  the  brief), 
for  respondent 

BEAN,  C.  J.  This  case  is  similar  In  many 
of  Its  facts  to  the  case  of  Smith  v.  The  Vic- 


torian (Or.)  82  Pac.  1040,  commenced  July 
13,  1801,  to  enforce  a  lien  for  materials  sold 
and  furnished  Steffen  between  December  12, 
1889,  and  February  20,  1891,  and  which  were 
used  In  the  construction  of  the  boat  In  ques- 
tion. In  the  Smith  Case  the  constitutionality 
of  the. boat  lien  law,  the  maritime  or  nonmari- 
tlme  character  of  liens  for  materials  and  sup- 
plies furnished  Steffen  and  used  by  him  In 
the  construction  of  the  boat  after  It  was 
launched,  and  the 'statute  of  limitations,  were 
an  presented  and  decided  (The  Victorian,  24 
Or.  121,  32  Pac.  1040),  and,  although  counsel 
for  defendants  has  reargued  these  questions 
with  much  learning  and  ability,  we  are  stiU 
satisfied  with  the  decision  formerly  made, 
and  shall  regard  it  as  controlling  authority. 
The  only  question^,  then,  raised  by  this  ap- 
peal, not  determined  by  the  Smith  C>ase  are: 
(1)  Can  the  several  causes  of  action  sued  on 
be  united  in  the  same  complaint?  (2)  Are 
the  plaintiffs  entitled  to  force  Moore's  lien 
for  materials  furnished  by  him  in  their  name? 
And  (3)  did  the  court  err  In  allowing  as  a 
part  of  the  lien  interest  in  accordance  with 
the  agreement  between  plaintiffs  and  Steffen 
on  the  first  and  second  causes  of  action? 

1.  We  think  the  first  question  must  be  an- 
swered In  the  affirmative.  All.  the  causes  of 
action  stated  in  the  complaint  arose  under 
the  same  statute,  are  between  the  same  par- 
ties, tilable  in  the  same  manner,  against  the 
same  vessel,  and  can  be  embodied  in  one 
judgment;  and  hence  we  are  unable  to  dis- 
cover any  good  reason  why  they  should  not 
be  united  In  the  same  complaint.  And,  be- 
sides, it  is  very  doubtful  whether  the  over- 
ruling of  a  demurrer  for  the  misjoinder  of 
causes  of  action  is  ground  for  the  reversal 
of  a  judgment  or  decree  unless  the  defendant 
has  been  prejudiced  in  some  substantial  man- 
ner by  such  judgment  or  decree.  Hill's  Code, 
!8  104,  230;  Reynolds  v.  Lincoln,  71  Cai.  183, 
9  Pac.  176,  and  12  Pac.  449;  AngeU  V.  Hop- 
kins, 79  Cal.  181,  31  Pac.  729. 

2.  As  to  the  assignability  of  mechanics' 
liens,  there  is  much  diversity  of  opinion  in  the 
authorities.  Mr.  Phillips  states  the  conflict- 
ing rules  i)revailing  in  the  several  states  as: 
(1)  That  the  lien  is  personal,  and  cannot  be 
assigned;  (2)  that  the  proceedings  to  be  tak- 
en to  enforce  the  lien  must  be  in  the  name  of 
the  assignor,  but  subject  to  this  restriction: 
that  the  lien  is  assignable;  and  (3)  that  a  lien 
is  as  assignable  as  any  other  debt,  and  that 
the  proceedings  for  its  enforcement  may,  if 
the  state  law  permits,  be  carried  on  in  the 
name  of  the  assignee.  Phil.  Mech.  Liens,  § 
54.  In  Brown  v.  Harper,  4  Or.  80,  it  was 
held  by  this  court  that  the  right  to  perfect  a 
mechanic's  Uen  by  filing  the  notice  required 
by  law  Is  a  privilege  personal  to  the  party 
performing  the  labor  or  famishing  the  ma- 
terial, and  not  assignaMe;  but,  after  the  lien 
has  been  perfected  by  filing  the  required  no- 
tice, it  then  becomes  assignable,  and  can  be 
enforced  In  the  name  of  the  assignee.  Un- 
der the  boat  Uen  law  no  notice  is  required  to 
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perfect  the  lien,  but  It  Is  a  proceeding  in 
rem,  analogous  to  a  suit  in  admiralty  to  en- 
force a  maritime  lien.  It  attaches  and  Is  a 
completed  lien  by  force  of  the  statute  from 
the  time  the  materials  are  furnished  or  labor 
performed,  and  not,  as  In  case  of  a  mechan- 
ic's lien,  a  mere  remedy  given  by  law,  which 
secures  the  preference  provided  for  on  con- 
dition that  the  claimant  brings  himself  with- 
in the  provisions  of  the  statute  by  a  com- 
pliance with  Its  terms.  If -a  mechanic's  lien 
is  assignable,  so  that  the  assignee  may  sue 
in  his  own  name  after  it  is  perfected,  we 
can  conceive  of  no  satisfactory  reason  why 
an  assignment  of  a  perfected  lien  under 
the  boat  lien  law  may  not  be  made,  so  ttiat 
the  assignee  can  enforce  it  as  if  he  were 
the  original  contractor,  whether  the  proceed- 
ings to  tliiit  end  are,  under  .the  statute,  tech- 
nically an  acticm  at  law  or  a  suit  in  equi- 
ty. That  it  is  so  assignable  accords,  in  our 
opinion,  with  the  decided  weight  of  anthori- 
ity,  the  general  policy  of  our  law,  and  the 
spirit  and  purpose  of  the  Hen  law,  and  can 
I  work  no  Injury  to  the  claimant,  while  the 
creditor  will  lose  a  pert  of  the  benefit  of 
his  security  if  he  cannot  assign  it  As  was 
said  by  Berry,  J.:  "The  claim  of  the  mate- 
rial man  and  the  lien  are  certainly  the  prop- 
'erty  of  the  material  man,  and  why  should  he 
inot  have  the  right  to  dispose  of  both?  There 
is  nothing  in  the  Hen  right  of  the  nature  of 
a  personal  trust.  The  lien  holder  is  not  in- 
trusted with  the  possession  of  the  property 
bound  by  the  lien.  His  lien  is  a  security. 
What  difference  can  It  make  to  the  lienor  who 
holds  the  lien?  His  duty  is  to  pay  the  debt. 
If  he  pays  it,  his  property  is  discharged.  If 
he  falls  to  pay  it,  and  so  loses  the  property, 
of  what  moment  is  it  to  him  whether  the  lien 
is  enforced  by  the  material  man  or  his  as- 
signeer'  Tuttle  v.  Howe,  14  Minn.  149  (OU. 
113).  This  view  is  sustained  by  the  follow- 
ing, among  other,  authorities:  Phil.  Mech, 
Liens,  g  55;  Jones,  Liens,  g  1493;  15  Am.  & 
Eng.  Enc.  Law,  102;  Laege  v.  Bossleuz,  16 
Grat.  83;  Skyrme  y.  Mining  Co.,  8  Nev.  219; 
Davis  v.  Blllsland,  18  WaU.  659;  Kerr  v. 
Moore,  54  Miss.  286;  The  American  Eagle,  19 
Fed.  879;  The  M.  Vandercook,  24  Fed.  472. 

3.  From  the  findings  of  fact  it  appears  that 
it  was  agreed  between  the  plaintiffs  and  Stef- 
fen  tttat  the  latter  should  pay  interest  at  the 
rate  of  10  per  cent  per  annum  upon  the  pur- 
chase price  of  each  installment  of  materials 
furnished  him,  if  not  paid  within  60  days  aft- 
er the  date  thereof.  The  court,  however,  al- 
lowed Interest  only  from  the  time  of  the 
commencement  of  the  action.  The  allowance 
of  this  Interest  is  assigned  as  error.  In  Mill- 
ing Co.  V.  Riley,  1  Or.  183,  objection  was 
made  to  the  amount  of  the  judgment  because 
the  interest  accruing  on  the  demand  of  plain- 
tiff was  Included  in  the  judgment,  and  it  was 
claimed  tliat  interest  is  a  nonllenable  item  of 


account,  but  the  objection  was  overruled,  and 
the  court  held  "that  interest  may  be  comput- 
ed on  a  lienable  demand,  and  a  lien  awarded 
for  the  entire  amount";  and  the  same  rule 
was  announced  and  applied  in  Forbes  v. 
Electric  Co.,  19  Or.  61,  23  Pac.  670.  It  fol- 
lows  that  the  judgment  appealed  from  must 
be  affirmed.    Affirmed. 


(2(  Or.  s&y 
STATE  V.  PENNOTBR. 
(Supreme  Court  of  Oregon.    Jan.  14,  1806.) 

On  motion  to  recall  mr.ndate.    Granted. 
For  original  opinion,  see  37  Pac  806. 

PER  CURIAM.  The  application  to  recall 
the  mandate  in  tills  case  is  based  upon  the 
assumption  that  a  preliminary  Injunction  was 
issued  by  the  court  below  which  has  been  in 
terms  dissolved  by  the  decree  or  judgment 
in  this  court,  entered  by  the  clerk,  which  en- 
try was  made  under  the  impression  that  no 
such  injunction  was  issued.  The  decision 
heretofore  made  proceeds  ui)on  the  theory 
that  the  complaint  does  not  state  a  cause  of 
suit,  and  for  that  reason  it  was  errw  in  tba 
court  below  to  overrule  the  demurrer,  and 
enter  a  decree  as  prayed  for  in  the  complaint. 
But,  because  it  was  thought  the  defect  could 
perhaps  be  remedied  by  amendment,  the 
cause  was  ordered  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  opinion,  so 
that  plaintiff  might  thereby  be  given  an  op- 
portunity to  apply  in  the  court  below  for 
leave  to  amend,  If  so  advised.  This  conclu- 
sion necessarily  reversed  and  annulled  the 
decree  of  the  court  below  making  the  injunc- 
tion perpetual,  but  It  was  not  intended  or  de- 
signed to  interfere  with  or  disturb  any  pre- 
liminary injunction  which  may  have  been 
issued  by  the  court  It  was  the  intention  to 
leave  the  case  in  statu  auo  until  plaintiff 
could  have  an  opportunity,  by  permission  of 
the  court  below,  to  frame  a  complaint  if  the 
facts  justified,  so  as  to  present  the  important 
public  question  which  It  desired  to  have  de- 
cided. It  is  not  clear  from  the  record  wheth- 
er a  preliminary  injunction  was  in  fact  Issued 
or  served,  but,  in  order  to  avoid  any  ques- 
tion as  to  the  effect  of  the  order  in  this  court 
reversing  the  decree,  the  mandate  will  be  re- 
called, and  the  decree  amended  so  as  not  to 
interfere  with  any  preliminary  injunction  or 
restraining  order  which  may  have  been  is- 
sued by  the  court  below.  The  case  was  de- 
cided on  the  16th  of  November,  1893,  and  the 
mandate  issued  on  the  13th  of  the  following 
month,  and  then  at  the  request  of  both  par- 
ties, and  It  is  to  be  regretted  that  counsel  for 
plaintiff  did  not  take  the  precaution  to  ob- 
serve the  form  of  the  decree  before  the  man- 
date was  issued,  and  thereby  obviate  the 
delay  incident  to  this  proceeding. 
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(2e  Or.  98) 

SALEM  IMP.  00.  t.  McCOXniT  et  al.i 

(Supreme  Court  of  Oregon.    Jnlr  5,  1804.) 

Vbnook  asd  Pdkchaser— Rights  o»  Ora»tbb  to 

8UB;SBqUBNTI.T  ACqUlBBD  T1TI.B  O*  ObANTOR 
—  QUIETIMO  TlTJLB  —  BOVNDABIBS  —  E4DITABLE 
JCBI8DICTIOJt. 

1.  Where  an  agent  of  the  state,  anthor- 
ized  to  select  land  in  a  particular  county  in  lieu 
of  school  lands  lost  therein,  by  sale  or  other- 
wise, selects  and  conveys  land  in  another  coun- 
ty, a  valid  title  to  such  lands  subsequently  ac- 
quired by  the  state  will  not  inure  to  the  benefit 
of  the  grantee.- 

2.  Where  a  court  of  equity  has  obtained 
jurisdiction  of  an  action  to  quiet  title  to  land, 
It  also  has  jurisdiction  to  ascertain  the  bound- 
ary of  such  land  on  plaintiff's  allegation  of  a 
change  in  the  channel  of  a  navigable  stream, 
originally  forming  such  boundary.  Uence,  strik- 
ing such  allegation  from  the  complaint  is  erro- 
neous. 

Appeal  from  circuit  court,  Marion  county; 
George  H.  Burnett,  Judge. 

Action  by  the  Salem  ImprcTemoit  C!ompany 
against  one  McGourt  and  others  to  Quiet  title. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.    Reversed. 

This  is  a  suit  to  quiet  title.  The  facts  show 
that  on  September  8, 1857,  In  pursuance  of  an 
act  of  the  legislative  assembly  of  the  territory 
of  Oregon,  passed  January  26, 1856,  the  super- 
intendent of  common  schools  of  Marion  coun- 
ty. Dr.,  sold  as  school  land  to  one  John  A. 
Johns  the  S.  %  of  the  S.  W.  Vt,  of  section  28, 
In  township  7  S.,  of  range  3  W.  of  the  Wil- 
lamette meridian,  in  said  county,  together 
with  other  real  property,  and  on  October  20, 
1860,  the  full  consideration  therefor  having 
been  paid,  executed  and  delivered  a  deed  to 
him,  purporting  to  convey  said  land  in  pursu- 
ance of  such  sale.  The  west  40  of  said  tract 
was  made  fractional  by  the  main  channel  of 
the  Willamette  river,  and  that  portion  lying 
east  of  the  river  was  surveyed  and  platted  as 
lot  6  of  said  section,  containing  23.06  acres. 
When  the  government  survey  was  made,  an 
island  existed  in  said  river,  opposite  said  lot 
6,  which  was  surveyed  and  platted  as  lot  9  of 
section  28,  containing  17.20  acres,  and  lot  3  of 
section  29,  containing  5.42  acres.  The  de- 
scription of  land  contained  in  said  deed  em- 
braced a  part  of  said  lot  9,  triangular  in  form. 
Its  north  and  west  lines  extending  about  6.43 
chains  from  the  northwe'st  corner  of  said  west 
40,  which,  together  with  the  accretions  there- 
to, forms  the  subject  of  this  suit.  Julia  A. 
Johns,  having  acquired  the  Interest  of  John  A. 
Johns  in  said  school  lands,  applied  to  the 
board  of  commissioners  for  the  sale  of  school 
and  university  lands  for  a  confirmatory  deed 
for  the  S.  B.  %  of  the  S.  W.  %,  and  lot  6  of 
section  28,  but  made  no  application  for  any 
part  of  lot  9,  and  said  board,  on  Tebruary  9, 
1880,  executed  and  delivered  to  her  a  deed 
to  the  property  applied  for.  Said  lot  9  was 
selected  by  a  duly-authorized  agent  of  the 
state  in  lieu  of  school  lands  lost  to  the  state 
by  sale  or  otherwise,  and  said  selecticm  was, 
on  May  27,  1891,  duly  approved  by  the  secre- 

1  Rehearing  denied. 
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tary  of  the  Interior,  subject  to  any  valid  In- 
terfering rights  which  may  have  existed  at 
the  date  of  the  selection.  The  said  board  of 
commissioners  for  the  sale  of  school  and  uni- 
versity lands,  on  June  21,  1892,  executed  and 
delivered  to  George  D.  Goodhue  and  others  a 
deed  purporting  to  convey  said  lot  9  to  them. 
The  plaintiff  has,  by  mesne  conveyances,  ac- 
quired their  titie  thereto,  while  the  defend- 
ants, by  mesne  conveyances,  have  acquired 
what  titie  Julia  A.  Johns  had  to  the  tri- 
angular tract  forming  a  part  of  said  lot  9. 
When  the  deed  to  Johns  was  executed,  the 
main  channel  of  the  Willamette  river  lay  be- 
tween lot  6  and  said  Island,  the  center  of 
which  formed  the  boundary  line  between  the 
counties  of  Marion  and  Polk;  but  during  a 
freshet  In  said  river  the  current  changed  its 
course,  and  thereafter  flowed  west  of  said 
island,  creating  a  new  channel,  and  the  <dd 
channel  gradually  filled  up,  so  that  a  large 
part  of  the  sand  and  gr;avel  therein  is  now 
uncovered  at  low  water.  The  defendants,  at 
the  commencement  of  this  suit,  claiming  au- 
thority so  to  do  under  the  Johns'  deed  and 
subsequent  mesne  conveyances  through  which 
they  claim  title,  were  digging  and  carrying 
away  sand,  loam,  and  gravel  from  the  tri- 
angular tract  embraced  In  said  lot  9,  and  the 
accretions  thereto,  in  the  old  channel.  The 
plaintiff  alleges  ownership  and  possession  of 
said  lot,  9  and  the  accretions  thereto,  and  that 
the  defendants  claim  to  have  some  adverse 
Interest  or  estate  In  some  part  thereof,  and, 
said  allegations  of  ownership  and  possession 
having  been  denied  by  the  defendants,  the 
case  was  referred  to  W.  P.  WiUiams  to  take 
testimony,  and  upon  the  report  thereof  by 
the  referee  the  court  found  for  the  defend- 
ants, and  decreed  that  they  were  the  owners 
In  fee,  and  entitled  to  the  x>08session  of  the 
lands  in  controversy,  and  awarded  them  their 
costs  and  disbursements,  from  which  decree 
the  plaintiff  appeals.     Reversed. 

Tilmon  Ford  and  S.  T.  Richardson,  for  ap- 
pellant.   Bonham  &  Holmes,  for  respondents. 

MOORE),  J.  (after  stating  the  facts).  The 
plaintiff  contends  that  the  superintendent's 
deed  conveyed  no  title,  while  the  defendants 
contend  that  Johns,  their  grantor,  having  ob- 
tained a  deed  which  purported  to  convey  the 
fee-simple  titie  to  the  land  In  controversy,  the 
state  Is  estopped  from  claiming  any  after- 
acquired  title,  and  that,  plaintiff's  grantors 
having  obtained  their  deed  from  the  state 
with  notice  of  the  prior  recorded  deed,  the 
legal  titie  inured  to  the  defendants.  Section 
20  of  the  act  of  congress  approved  August  14, 
1848  (9  Stat  323),  reserved  sections  numbered 
16  and  36  in  each  township  In  the  territory  of 
Oregon  for  the  support  of  schools  therein,  and 
on  January  7,  1853,  another  act  of  congress 
was  approved  (10  Stat.  150),  which  authorized 
the  legislative  assembly  of  the  territory  to  ap- 
point the  county  commissioners  of  the  several 
counties,  or  such  other  officer  as  It  should  di- 
rect, to  select  lands  in  lieu  of  sections  16  and 


Digitized  by 


Google 


1106 


PACIFIC  REPORTER,  Vol.  41. 


(Or. 


36,  when  they  had  been  taken  under  the  do- 
nation law,  or  were  otherwise  disposed  of; 
whereupon  the  legislative  assembly,  In  pursu- 
ance of  this  authority,  passed  an  act,  January 
31,  1855  (Sess.  Laws  1855,  p.  465),  appointing 
the  school  superintendent  of  each  county  to 
select  lands  in  his  county  In  lieu  of  lands  In 
sections  16  and  36,  lost  to  the  territory  by  do- 
nation or  otherwise,  and  on  January  26,  1856, 
passed  another  act  (Sess.  Laws  1%6,  p.  69), 
which  authorized  the  said  superintendent  to 
sell  the  school  lands  In  thehr  respective  coun- 
ties, for  cash  or  upon  time,  and  upon  the  pay- 
ment of  the  purchase  price  to  execute  deeds 
thereto.  Section  4  of  the  act  of  congress  ap- 
proved February  14, 1859  (11  Stat.  383),  grant- 
ed sections  numbered  16  and  36  in  every  town- 
ship to  the  state  of  Oregon,  and  it  was  pro- 
vided therein  that,  where  either  of  said  sec- 
tions, or  any  part  thereof,  had  been  sold  or 
otherwise  disposed  of,  other  lands  equiva- 
lent thereto  should  be  granted,  upon  certain 
conditions  therein  named.  These  conditions 
were  accepted  by  the  legislative  assembly  of 
the  state  of  Oregon  June  3, 1859  (Hill's  Code, 
§  125),  and  the  state  thereupon  became  vested 
with  the  legal  title  to  sections  16  and  36  and 
such  other  land  as  had  been  selected  by  the 
school  superintendents  In  lieu  thereof.  It  will 
thus  be  seen  that  the  school  superintendent  of 
Marlon  county  had  authority,  under  the  acts 
of  congress,  and  of  the  legislative  assembly  of 
the  territory  of  Oregon,  to  select  such  lieu 
lands  In  his  county,  but  that  at  the  time  his 
deed  was  executed  the  state  had  no  title  to 
any  part  of  lot  9,  which  was  Atuated  In  the 
county  of  Polk,  and  the  question  to  be  de- 
cided Is,  would  the  title  to  the  triangular  tract 
on  the  island,  embraced  In  the  superintend- 
ent's deed,  inure  to  Johns  when  the  state  ac- 
quired the  legal  title? 

Section  6  of  the  act  of  January  26,  1856, 
authorized  the  school  superintendent  to  ex- 
ecute and  deliver  to  the  purchaser  -of  school 
lands  a  bond  conditioned  that  he  and  his  snc- 
cessOT  in  o£Sce  would  execute  and  deliver  to 
such  purchaser  or  his  assigns  a  proper  deed  In 
fee  simple,  upon  the  payment  of  the  purchase 
price  and  interest.  Section  5  of  article  8  of 
the  state  constitution  created  a  t)oard  of  com- 
missioners for  the  sale  of  school  and  universi- 
ty lands,  consisting  of  the  governor,  secretary 
of  state,  and  state  treasurer,  and  provided 
that  Its  powers  and  duties  should  be  such  as 
might  be  prescribed  by  law;  but  no  statute 
authorizing  said  board  to  make  sale  of  school 
lands,  or  to  execute  deeds  to  purchasers  there- 
of, was  enacted  by  the  legislative  assembly 
of  the  state  untU  October  22,  1864.  Deady's 
Code  Or.  1845-64,  p.  884.  Section  7  of  arti- 
cle 18  of  said  constitution  provided  that  all 
laws  In  fM^e  In  the  terrltwy  of  Oregon  when 
the  constitution  took  efFect,  and  consistent 
therewith,  should  continue  In  force  until  al- 
tered or  repealed.  The  state  having  acquired 
the  legal  title  to  sections  16  and  36,  together 
with  such  other  lands  as  had  been  properly 
selected  In  lieu  thereof,  the  school  superin- 


tendent of  Marion  county,  on  October  20,  1860, 
under  the  territorial  act  of  January  26,  1S)6, 
executed  and  delivered  to  Johns  a  deed,  of 
which  the  following  is  a  copy:  "Know  all 
men  by  these  presents,  that  whereas,  I,  B.  F. 
Bonham,  superintendent  of  common  schools 
in  and  for  the  county  of  Marlcm  and  state  of 
Oregon,  In  pursuance  of  an  act  passed  by  the 
legislative  assembly  of  the  territory  of  Oregon 
on  the  twenty-sixth  day  of  January,  eighteen 
hundred  and  flfty-slx,  did,  on  the  eighth  day 
of  September,  eighteen  hundred  and  fifty- 
seven,  sell  to  John  A.  Johns  three  hundred 
and  eighteen  and  sixty-four  hundredths  acres 
of  the  common-school  land  of  said  Marion 
cotinty  for  the  sum  of  six  hundi'ed  and  thirty- 
seven  dollars  and  twenty-four  cents;  and 
whereas,  the  said  John  A.  Johns  has  paid 
into  the  treasury  of  said  Marlon  county  the 
full  purchase  price  of  said  land,  wherefore  I, 
the  sRid  B.  F.  Bonham,  do  by  these  presents 
bargain,  sell,  and  convey  unto  said  John  A. 
Johns  the  following  described  tracts  or  par- 
cels of  school  land  as  described  on  the  plats 
of  the  United  States,  to  wit,  the  south  half  of 
the  southwest  quarter  of  section  twenty-eight 
In  township  seven  north,  of  range  three  west 
•  •  •  containing  three  hundred  and  eight- 
een and  sixty-four  hundredths  acres  of  land, 
more  or  less;  to  have  and  to  hold  the  said 
premises,  with  all  the  appurtenances  there- 
unto belonging,  unto  the  said  John  A.  Johns, 
his  heirs  and  assigns,  In  fee  simple  forever. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  twentieth  day  of  October, 
eighteen  hundred  and  sixty.  [Seal]  B.  F. 
Bonliam,  Superintendent  of  Common  Schools 
in  and  for  the  County  of  Marlon,  State  of  Ore- 
gon." It  will  be  seen  from  the  foregoing  that 
the  sux>crlntendent  had  authority  to  sell  the 
school  lands  of  Marion  county,  Or.,  and  to  con- 
vey the  same  by  a  fee-simple  title,  and  the 
deed  therefor  is  to  all  Intents  and  purposes  a 
patent  of  the  state  of  Oregon.  Dolph  v.  Bar- 
ney, 5  Or.  191.  At  common  law,  when  the 
mode  of  assiu'ance  was  a  feoffment,  flne,  or 
common  recovery,  an  estate  actually  passed 
by  operation  of  the  doctrine  of  estoppel,  which 
not  only  divested  the  party  of  what  Interest 
he  then  had  in  the  land,  but  of  every  estate 
which  he  might  thereafter,  by  any  possibility, 
acquire;  and  this  doctrine  Is  now  applied  to 
modern  covenants.  But  a  grant  or  a  release 
did  not  have  this  effect,  and  hence  deeds  of 
.barg!(in  and  sale,  lease  and  release,  have  no 
greater  effect  by  way  of  estoppel  than  the 
common-law  grant  or  release.  "When,  how- 
ever," says  Mr.  RawIe,  In  his  work  on  Cove- 
nants for  Title,  388,  "it  has  distinctly  ap- 
peared In  such  conveyance,  eltlier  by  a  recital, 
an  admission,  a  covenant,  or  otherwise,  that 
the  parties  actually  hitended  to  convey  and 
receive,  reciprocally,  a  certain  estate,  they 
have  been  held  to  be  estopped  from  denying 
the  operation  of  the  deed  according  to  this 
Intent."  In  Van  Rensselaer  v.  Kearney,  11 
How.  325,  It  was  hdd  that,  if  the  grantor 
sets  forth  on  the  face  of  the  Instrument  by 
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■way  of  recital  or  averment  that  he  Is  seised  or 
ipossessed  of  a  particular  estate  in  the  prem- 
ises, and  which  estate  the  deed  purports  to 
convex,  the  grantor  and  all  persons  In  privity 
■with  him  shall  be  estopped  from  ever  after- 
■warda  denying  that  he  was  so  seised  and  pos- 
sessed at  the  time  he  made  the  conveyance. 
In  Taggart  v.  Elsley,  4  Or.  235,  the  doctrine 
announced  in  the  preceding  case  was  quoted 
with  approval,  and  it  was  there  held  that 
from  the  language  employed  in  the  deed  it 
was  evident  the  grantor  intended  to  convey, 
and  the  grantee  expected  to  become  invested 
with,  the  land  itself  In  fee  simple,  and  that  a 
covenant  for  quiet  enjoyment  estopped  the 
grantor  from  setting  up  an  after-acquired  ti- 
tle. The  case  of  Bayley  v.  McCoy,  8  Or.  259, 
was  an  action  to  recover  damages  for  an  al- 
leged breach  of  certain  covenants  In  a  deed 
which  purpwted  to  convey  only  the  right,  ti- 
tle, and  interest  of  the  grantors  in  certain 
premises,  with  covenants  of  ownership,  free- 
dcmi  from  incumbrances,  and  general  war- 
ranty. It  was  there  held,  affirming  the  doc- 
trine of  Taggart  v.  Risley,  4  Or.  233,  that  the 
action  was  maintahiable.  In  Wilson  v.  Mc- 
Ewan,  7  Or.  87,  it  was  held  that  a  power  ap- 
pointing an  at+omey  to  bargain  and  sell  or 
dispose  of  in  any  manner  he  might  see  fit  any 
lot  as  fully  and  effectually  as  the  principal 
could  do  If  personally  present,  authorized  the 
attorney  to  execute  a  warranty  deed  upon  a 
sale  of  said  property,  thus  affirming  tlie  doc- 
trine announced  in  Taggart  v.  Risley,  4  Or. 
235,  and  also  held  that  the  grantees  of  the 
principal  were  estopped  from  setting  up  any 
after-acquired  title. 

In  the  case  at  bar  the  superintendent,  In 
pursuance  of  the  statute  then  In  force,  exe- 
cuted and  delivered  a  deed  to  defendant's 
grantor,  which,  upon  its  face,  purported  tO 
convey  an  estate  in  fee  simple  forever,  and 
expresses  a  manifest  intention  to  deal  with 
the  land  itself,  and  not  with  a  mere  interest 
therein,  which  deed  having  been  accepted  by 
the  grantee,  it  must  be  presumed  the  parties 
actually  Intended  to  convey  and  receive  re- 
ciprocally the  estate  therein  specifled;  and  it 
only  remains  to  be  seen  whether  the  state 
is  estopped  from  denying  the  operation  of 
the  deed  according  to  this  intent.  While 
there  is  a  conflict  cf  authority  upon  this 
question  in  cases  wliere  the  officers  have  act- 
ed within  the  scope  of  their  powers,  the 
courts  have  uniformly  held  that  the  doctrine 
of  estoppel  cannot  be  invoked  against  the 
state  In  support  of  the  unauthorized  acts  of 
its  officers  and  agents,  however  long  acqui- 
esced in.  Attorney  General  v.  Marr,  55  Mich. 
445,  21  N.  W.  883;  Pulaski  Co.  v.  State,  42 
Ark.  118;  Day  Land  &  Cattle  Co.  v.  State, 
68  Tex.  .520.  4  S.  W.  865.  In  State  v.  Bre\v- 
er,  64  Ala.  287,  it  was  held  that  all  who  deal 
with  the  officers  or  agents  of  the  government 
must  inquire  at  their  peril  into  the  extent 
of  their  power;  and  tliat  the  act  of  no  agent, 
public  or  private,  not  within  the  scope  of  the 
agency,  can  bind  the  principal  by  way  of 


estoppel,  no  matter  how  much  reliance  may 
have  been  placed  upon  It  "A  state,"  says 
Mr.  Throop,  in  his  work  on  Public  Officers 
(section  551),  "Is  never  estopped  on  the 
ground  that  its  agent  Is  acting  under  an  ap- 
parent authcwity  wtilch  is  not  real."  Assum- 
ing that  the  term  "in  fee  simple  forever,"  as 
used  in  the  superintendent's  deed,  was  suffi- 
cient to  convey  an  after-acquired  estate,  it 
could  only  apply  to  state  lands  In  Marion 
county.  The  superintendent  had  no  author- 
ity to  sell  or  convey  the  school  lands  situated 
in  the  county  of  Polk,  and  the  attempt  on  his 
part  to  do  so  was  unauthorized.  And  as  the 
state  is  only  estopped  by  the  acts  of  its 
agents  and  officers  when  done  -within  the 
scope  of  their  authority,  the  doctrine  of  es- 
toppel cannot  be  invoked  in  the  case  at  bar. 

The  plaintiff,  in  substance,  alleged  that  ac- 
cretions having  been  gradually  formed  on  the 
east  Bide  of  said  lot  9  had  caused  said  river 
to  recede  till  the  old  channel  has  become 
filled  witb  sand,  gravel,  and  loam,  and  the 
river  now  flows  on  the  west  side  'of  said  lot, 
and  that  the  east  boundary  thereof  has.  In 
consequence  of  such  accretions,  been  extend- 
ed to  the  center  of  the  old  river  bed,  which 
was  described  by  couree  and  distance.  This 
allegation  was  stricken  out  by  the  court,  and, 
as  the  plaintiff  contends,  erroneously.  We 
think  the  allegation  was  material,  and  pre- 
sented an  issue  as  to  the  boundary  between 
the  estates  of  the  parties  hereto.  The  court 
must  take  Judicial  knowledge  that  the  Wil- 
lamette river,  as  it  flowed  between  lots  6  and 
9,  was  a  public  navigable  stream  (Shaw  v. 
Iron  Co.,  10  Or.  371),  and  hence  the  title  to 
the  bed  thereof  was  in  the  state  (Gould,  Wa- 
ters, §  158).  If  by  any  sudden  change  in  the 
course  of  the  river  the  old  bed  becamo  filled 
with  sand,  gravel,  and  loam,  the  state  was 
not  thereby  divested  of  its  legal  title,  and 
neither  plaintiff  nor  defendant  could  claim 
any  Interest  therein,  except  as  to  such  parts 
as  had  been  added  to  their  respective  estates 
by  imperceptible  accretions,  and  the  line 
where  such  accretions  met  would  become  the 
boundary  of  their  estates.  Buse  v.  Russell, 
86  Mo.  209.  This  was  an  issue  tendered  by 
the  plaintiff,  which  it  was  entitled  to  have 
tried,  if , contested;  and  the  motion  to  strilie 
the  said  allegation  from  the  complaint  must 
be  overruled. 

Ejectment  Is  the  proper  remedy  for  settling 
questions  of  disputed  boundaries,  but  equity, 
having  obtained  Jurisdiction  for  the  purpose 
of  quieting  the  title  to  the  disputed  tract, 
will  retain  it  for  the  purpose  of  ascertaining 
the  extent  of  the  accretions  thereto  when 
controverted  by  others.  The  decree  api)ealed 
from  will  therefore  t)e  reversed,  and  a  decree 
entered  here  for  plaintlfl'  that  It  is  the  owner 
in  fee  of  said  lot  9,  together  with  the  accre- 
tions, if  any,  and  quieting  its  title  thereto, 
and  that  the  cause  be  remanded  to  the  court 
below  to  determine  the  question  of  boundaiy, 
if  the  allegations  so  erroneously  stricken  out 
shall  be  controverted.     Reversed. 
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(21  Colo.  4U) 

SHAPLEIOH  et  al.  ▼.  HULL.* 

(Supreme  Court  of  Colorado.     Sept.  SO,  1895.) 

<9diktixo  Title  —  Sufficienct  of  Bili,  — Tbust 

Deed— Validity — Mechanios'  Lisms — 

Propebtt  Covehbd. 

1.  In  an  action  to  remoye  a  cloud  caused 
by  a  trust  deed,  plaintiff  alleged  that  he  enter- 
ed into  a  contract  with  one  L.  to  sell  him  a  lot, 
and  to  deliver  a  deed  on  payment  of  a  certain 
price;  that  no  payment  was  erer  made,  but  that 
a  warranty  deed,  purporting  to  have  been  made 
by  plaintiff  and  aclcnowledged,  was  recorded, 
and  a  trust  deed  executed,  by  said  L. ;  that  such 
warranty  deed  "is  fraudulent,  forged,  and  made 
withont  plaintiffs  consent,  and  in  fraud  of  his 
rights";  and  that  he  has  not  sold  or  conveyed 
any  of  his  interest  in  said  property,  except  by 
the  contract  before  mentioned.  jSad  to  suffi- 
ciently allege  the  forgery  and  the  fraudulent 
character  of  the  warranty  deed. 

2.  Where  a  deed  to  certain  land  is  forged,  a 
trust  deed  by  the  grantee  in  such  forged  deed 
gives  the  grantee  in  the  trust  deed  no  lien  on 
the  land. 

3.  H.  agreed  to  sell,  and  L.  agreed  to  bny, 
certain  lots,  for  a  specified  sum,  60  days  after 
the  date  of  the  contract.  L.  agreed  to  erect 
on  such  lots  two  houses,  work  to  be  commenced 
at  once;  and  H.  agreed,  on  payment  of  such 
specified  sum,  to  deliver  to  L.  a  good  and  suf- 
ficient title  for  the  lots.  L.  afterwards  erected 
such  buildings,  but  never  paid  such  purchase 
money,  or  obtained  any  deed  to  the  lots;  and 
liens  were  filed  by  L>.  s  contractors  for  labor 
and  material.  Had,  that  such  mechanics'  liens 
were  not  limited  u>  the  buildings,  but  extended 
to  the  lots. 

4.  A  notary's  certificate  of  acknowledgment 
cannot  bo  impeached  by  his  evidence. 

5.  Where  a  notary  public,  as  a  witness  to 
impeach  a  certificate  of  acknowledgment  made 
by  him,  gives  evidence  which  tends  as  much  to 
sustain  his  certificate  as  to  overthrow  it,  the 
error  in  admitting  his  evidence  is  harmless. 

6.  Under  the  Colorado  Civil  Code,  the  rule 
in  equity  that,  where  the  answer  is  responsive 
to  the  bill,  plaintiff,  in  order  to  prevail,  must 
overcome  it  by  the  evidence  of  two  witnesses, 
or  of  one  witness  and  strong  corroborating  cir- 
cumstances, does  not  apply. 

Appeal  from  district  court,  Arapahoe  connty. 

Action  by  George  T.  Hull  against  George 
A.  Shaplelgh  and  others  to  remove  a  cloud 
from  title.  From  the  decree,  defendants  ap- 
jteal.    Reversed. 

Action  to  remove  cloud  from  title,  com- 
menced by  appellee,  George  T.  Hull,  who  al- 
leges that  on  November  10, 1890,  he  was  own- 
er and  in  possession  of  lots  B  and  C  jn  resub- 
dlviBion  to  lots  1,  2,  and  3  In  block  2,  High- 
land Park;  that  at  the  date  mentioned  the 
plaintiff  entered  into  the  following  agreement 
with  one  C.  William  Leimbach:  "This  agree- 
ment, made  Nov.  lOth,  1890,  between  George 
T.  Hull  and  C.  Wm.  Leimbach,  wltnesseth: 
That  said  George  T.  Hull  agrees  to  sell,  and 
that  said  C.  W.  Leimbach  agrees  to  buy,  lots 
B  and  C  In  sublots  1,  2,  and  3  In  block  2, 
Highland  Park,  for  the  sum  of  twenty-five 
hundred  ($2,500)  dollars,  sixty  days  after  the 
-date  of  this  agreement,  together  with  Interest 
at  eight  per  cent,  per  annum.  Said  0.  W. 
Leimbach  agrees  to  erect  upon  said  lots  two 
bouses,  to  cost  not  less  than  $3,500  each; 
work  on  said  houses  Is  to  be  commenced  at 
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once.  Geo.  T.  Hull  agrees,  upon  payment  of 
$2,500,  together  with  interest  as  aforesaid,  to 
deliver  a  good  and  sufficient  title  for  said  lots 
to  C.  W.  Leimbach."  Afterwards  Leimbach 
began  the  construction  of  two  bouses  oo  the 
property,  in  accordance  with  the  written  con- 
tract, and  made  certain  contracts  for  the  per- 
formance of  labor  and  furnishing  of  material 
with  othetB,  including  the  defendants.  Plain- 
tiff alleges  that  he  has  no  knowledge  as  to 
the  amount  of  such  contracts,  or  the  amounts 
dus  thereon,  and  avers  that  he  assumed  no 
responsibility  therefor.  He  also  avers  that 
on  December  13,  1890,  an  alleged  warranty 
deed,  dated  December  1,  1890,  and  purporting 
to  have  been  acknowledged  December  2, 1890, 
was  recorded  in  the  county  clerk  and  record- 
er's office  of  Arai>ahoe  county.  Plaintiff  al- 
leges that  he  is  named  as  the  grantor  In  said 
deed,  and  that  It  purports  to  convey  his  title 
to  Leimbach,  and  avers  that  this  deed  is 
fraudulent,  forged,  and  made  without  plain- 
tiff's consent,  and  in  fraud  of  his  rights.  It 
is  further  alleged  that  subsequently  Leim- 
bach executed  and  delivered  to  George  A. 
Shaplelgh,  one  of  the  defendants,  a  trust 
deed  <mi  the  premises,  to  secure  the  payment 
of  a  certain  note,  for  $5,000,  to  one  Sawyer, 
with  interest  at  8  per  cent,  per  annum,  paya- 
ble five  years  after  date,  and  attached  there- 
to certain  coupon  interest  notes;  that  this 
deed  was  acknowledged  on  the  13tb  day  of 
December,  1890,  and  duly  recorded.  Plaintiff 
ayers  that  Leimbach  had  no  title  to  the  prop- 
erty, or  authority  to  execute  the  deed;  that 
the  same  was  executed  without  the  knowl- 
edge or  consent  of  tlie  plaintiff,  and  in  fraud 
of  plaintiff's  rights;  that  no  consideration 
was  paid  therefor,  and  that  the  deed  did  not 
refer  to  the  trust  deed  before  mentioned;  that 
the  defendants  and  others  have  placed  me- 
chancs'  liens  upon  said  property,  and  are 
seeking  to  hold  the  plaintiff  resiwnslble  for 
various  sums  which  they  claim  are  due  from 
Leimbach;  that  defendant  Leimbach  has  fail- 
ed to  pay  the  sum  of  $2,500  due  plaintiff  on 
January  10,  1891,  for  the  property,  as  provid- 
ed in  the  contract  between  the  plaintiff  and 
Leimbach,— and  avers  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  the 
premises,  free  and  unhindered  by  the  defend- 
ants, or  any  of  them.  '  It  is  also  averred  that 
the  warranty  deed  executed  by  Leimbach  on 
December  2,  1889,  is  false  and  fictitious,  and 
was  never  executed  by  the  plaintiff;  that 
plaintiff  has  not  sold  or  conveyed  any  Inter- 
est in  said  property,  except  as  In  the  contract 
hereinbefore  set  out,  which  said  contract  has, 
by  its  terms,  expired,  and  Is  of  no  effect;  that 
plaintiff  Is  now  in  the  full  iwssesslon  of  the 
premises  in  controversy,  and  Is  entitled  to 
continue  in  such  possession,  withont  let  ac 
liindrance  from  the  defendant.  It  is  also 
averred  that  the  pretended  title  hereinbefore 
set  forth,  and  the  so-called  liens,  constitute  a 
cloud  upon  the  title  of  plaintifl  to  said  prem- 
ises, and  should  be  set  aside  and  declared 
void.    Plaintifl  asks  that  the  doud  created 
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by  Bald  conveyance  and  mechanics'  Uens  be 
set  aside,  and  for  general  relief.  To  tbto 
complaint  the  defendants  filed  separate  an- 
swers under  oath.  These  answers  set  forth 
■n  full  the  facts  upon  which  they  rely  to  es- 
tablish their  respective  Uens.  An  answer  was 
also  filed  by  Martha  J.  Sawyer,  denying  all 
allegations  of  the  complaint,  and  asking  that 
she  be  decreed  a  lien  on  the  premises  for  the 
amount  advanced  by  her  upon  the  trust  deed 
ejcecuted  by  Leimbach.  Upon  these  Issues 
the  case  was  tried  to  the  court  without  a 
jury.  The  trial  resulted  In  certain  findings 
of  fact  in  favor  of  the  plaintiff,  to  the  efFect 
that  the  deed  purporting  to  have  been  exe- 
cuted by  the  plaintiff  to  the  defendant  Leim- 
bach was  never  executed  by  plaintiff,  but 
that  the  same  Is  false  and  forged.  The  court 
further  found  that  certain  defendants  were 
entitled  to  liens  upon  the  building  erected  np- 
lon  the  property  In  controversy,  and  also  that 
the  defendant  Martha  J.  Sawyer,  the  bene- 
ficiary in  the  trust  deed  made  by  Leimbach, 
is  entitled  to  recover  thereon  the  sum  of 
$2,730,  subject  to  the  prior  liens  of  the  me- 
chanics' and  material  men.  Upon  these  facts 
the  court  entered  a  decree  that  all  buildings 
erected  upon  the  lots  in  controversy  should  be 
sold  at  sheriff's  sale,  as  upon  execution,  after 
proper  advertisement;  the  purchasers  to  have 
30  days  to  remove  the  buildings,  and  the  pro- 
ceeds to  be  divided  among  the  defendants  In 
order  of  the  priority  of  their  liens.  It  was 
further  decreed  that  the  deed  bearing  date 
December  13,  1890,  purporting  to  have  been 
made  by  plaintiff  to  the  defendant  Lielmbach, 
is  null  and  void,  and  of  no  effect  It  was 
further  ordered  that  Leimbach  pay  within  30 
days,  to  said  Hull,  $2,500,  with  interest,  and 
that,  upon  the  failure  to  make  such  payment 
within  90  days,  he  should  be  forever  barred 
from  claiming  any  Interest  In  the  real  estate, 
and,  further,  that  any  or  all  of  the  defendants 
whose  Uens  had  been  established  on  said  prop- 
erty might  pay  the  above-mentioned  amount 
to  the  plaintiff  in  the  manner  and  within  the 
time  provided,  and  that  upon  such  payment 
they  should  be  subrogated  to  the  plaintiff's 
rights  to  the  property.  It  was  also  ordered 
that.  In  case  the  property  should  be  Insuffi- 
cient to  pay  the  amounts  of  the  liens  thereon, 
the  respective  parties  may  have  Judgment 
and  execution  against  the  defendiuat  Leim- 
bach for  the  amount  of  the  deficiency.  From 
_  this  decree  no  appeal  was  taken  by  Leimbach, 
but  each,  of  the  lien  claimants  filed  and  per- 
fected an  appeal  to  this  court. 

John  P.  Heisler,  J.  Warner  Mills,  and 
Charles  H.  Bvirton,  for  appellants.  John 
Hipp,  for  appellee. 

HATT,  0.  J.  (after  stating  the  facts).  It 
was  claimed  in  the  district  court  that  the 
complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  insufficien- 
cy of  the  complaint  in  this  respect  was  rais- 
ed first  by  demurrer,  and  afterwards  by  ob- 


jection to  the  introduction  of  evidence,  and 
the  objection  is  now  renewed  in  this  court 
It  will  be  noticed  that  the  complaint  alleges 
ttiat  a  deed  from  Hull  to  Leimbach  was  ac- 
knowledged, but  the  complaint  does  not  al- 
lege that  the  appellee,  Hull,  did  not  ac- 
knowledge such  deed.  The  argument  of 
counsel  upon  this  pleading  Is  that  Hull,  hav- 
ing alleged  the  acknowledgment  of  the  deed, 
should  be  required.  In  order  to  make  out  a 
case  against  the  defendants,  to  attack  the 
acknowledgment,  as  well  as  the  deed,  by 
proper  and  sufficient  allegations  of  fraud. 
The  complaint,  however,  does  allege  that  the 
deed  was  "fraudulent;  forged,  and  without 
plaintifTs  consult,  and  In  fraud  of  plaintiff's 
rights,"  and,  again,  "that  said  warranty 
deed,  purporting  to  have  been  executed  and 
delivered  by  plaintiff  to  said  Leimbach  on 
December  2, 1889,  is  false  and  fictitious,  and 
was  never  executed  by  the  plaintiff;  that 
plaintiff  has  not  sold  or  conveyed  any  of  his 
interest  in  said  property,  except  In  the  con- 
tract hereinbefore  referred  to."  Those  alle- 
gations must  be  taken  as  a  sufficient  state- 
ment, not  oply  that  the  deed  was  a  forgery, 
but  that  the  entire  Instrument  Is  false  and 
fraudulent,  and  that  plaintiff  has  never  con- 
veyed any  interest  in  the  property  by  this  or 
any  other  deed.  The  proof  of  forgery  In 
this  case  is  strong  and  convincing.  FlalntUT 
not  only  swears  that  he  never  executed  or 
a<^owIedged  any  deed  to  the  tvemtses  in 
controversy,  but  also  that  no  part  of  the 
consideration  has  been  paid  to  him  by  Leim- 
bach, or  any  one  for  him.  It  Is  also  shown 
that,  soon  after  the  alleged  deed  was  placed 
upon  record,  Leimbach  succeeded  In  secur- 
ing quite  a  sum  of  money  upon  the  Austin 
trust  deed.  This  money  was  raised  upon  a 
chain  of  title  In  which  the  forged  deed,  pur- 
porting to  have  been  executed  by  Hull,  con- 
stitutes an  essential  link.  The  defendant 
left  the  state  as  soon  as  he  secured  this 
money,  leaving  his  contractors,  in  the  main, 
unpaid.  He  could  not  be  induced  to  return, 
and  neither  party  was  able  to  secure  his  evi- 
dence to  be  used  at  the  trial,  or  to  obtain 
the  deed  in  question.  Leimbach,  however, 
filed  an  answer,  sworn  to  without  the  state. 
In  which  the  allegations  of  the  bill  are  de- 
nied; and  counsel  now  contend  for  the  ap- 
plication of  the  rule  in  equity  that  where 
the  answer  is  responsive  to  the  bill,  the 
plaintiff,  to  prevail,  must  overcome  it  by  the 
evidence  of  two  witnesses,  or  of  one  witness 
and  strong  corroborating  drcnmstances. 
The  correctness  of  this  rule,  in  Jurisdictions 
where  the  equity  practice  prevails  as  formeis 
ly,  will  be  conceded.  The  rule,  however, 
has  no  application  under  the  Civil  Code. 
Under  the  former  practice  the  plaintiff  could 
bring  the  defendant  before  the  chancellor, 
and  compel  him  to  answer  upon  his  con- 
science, thereby  making  his  adversary  his 
own  witness;  and  it  was  not  imreasonable, 
under  such  circumstances,  to  hold  that  ho 
was  bound  by  this  answer  under  oath,  un- 
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less  he  coidd  disprove  It  In  the  mannw  Indi- 
cated. But,  under  the  Code,  all  parties  are 
allowed  to  testify,  and  a  bill  of  discovery 
Is  practically  obsolete.  The  pleadings,  un- 
der our  system,  are  for  the  purpose  of  mak- 
ing the  Issues,  leaving  the  same  to  be  de- 
cided upon  the  weight  of  evidence  Introduced 
at  the  trial.     Conger  v.  Cotton,  37  Ark.  286; 

The  certificate  of  acknowledgment  upon 
the  deed  was  made  by  one  Percy  Austin,  a 
notary  public.  Austin  was  allowed  to  testi- 
fy at  the  trial,  against  the  objection  of  the 
defendants.  He  was  offered  as  a  witness  for 
the  plaintiff,  to  impeach  the  certificate,  and 
his  evidence  should  have  been  excluded, 
when  80  offered.  This  error  we  regard  as 
entirely  harmless,  however,  as  the  evidence 
of  the  witness  tends  as  much  to  sustain  his 
certificate  as  to  overthrow  the  same. 

The  district  court,  by  Its  decree,  limited  the 
operation  of  the  liens  of  the  mechanics  and 
material  men  to  the  Btmctore  itself,  and  re- 
fused to  extend  the  same  to  the  lots.  This 
would  be  proper,  if  Hull  had  merely  sold  the 
lots,  leaving  it  with  Leimbach  to  Improve 
them,  or  not,  as  he  might  elect,  as  the  rule 
is  well  settled  that  the  lien,  In  such  cases, 
attaches  only  to  the  interest'  of  the  one  who 
causes  the  Improvement  to  be  made;  but  in 
this  case,  by  the  contract  of  sale,  Leimbach 
was  not  only  aatborlzed  to  construct  the 
houses  Which  he  afterwards  did  construct, 
but  he  was  required  so  to  do.  In  other 
words,  the  building  of  the  houses  was  not 
only  authorized,  but  enjoined  by  Hull,  the 
owner  of  the  land,  by  the  very  t^ms  of  the 
written  contract.  TJndw  these  circumstan- 
ces, the  interest  of  the  vendor  in  the  real  es- 
tate, as  well  as  that  of  the  vendee,  became 
subject  to  the  liens  of  those  furnishing  the 
labor  and  materials  for  the  construction  of 
the  houses  under  the  contract  of  sale.  This 
role  is  not  only  supported  by  sound  reason, 
but  it  is  now  well  settled  by  authority. 
Henderson  v.  Connelly,  123  HI.  98,  14  N.  B. 
1;  Davis  v.  Humphrey,  112  Mass.  309;  Man- 
ufacturing Co.  V.  Konntze,  30  Neb.  719,  46 
N.  W.  1123;  Hill  v.  Gill,  40  Minn.  441,  42 
N.  W.  294;  Hickey  v.  CoUom,  47  Minn.  565, 
50  N.  W.  918;   Phil.  Meeh.  Liens  (3d  Ed.)  §  69. 

The  district  court  COTrectly  decided  that  no 
lien  was  created  by  the  Austin  trust  deed, 
executed  by  Leimbach,  the  deed  from  Hull 
to  Leimbach  being  a  foi-gery.  For  the  rea- 
sons given  the  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion.     Reversed. 


(21  OdIo.  399) 
In  re  CONTRACTING  OF  STATE  DEBT 

BY  LOAN. 
(Supreme  (3onrt  of  Colorado.     Sept.  24,  1895.) 

constitdtionai.   law  —  state  isdebtedkess — 
Limitations. 
1.  Act  April  8,  1895  (Sess.  Laws  1895,  pp. 
178-182).  providiDg  for  the  funding  of  certain 
indebtedness  of  the  state,  is  constitutional. 


2.  Const,  art.  11.  §  3,  provides  that  "the 
state  shall  not  contract  any  debt  by  loan  in  any 
form  except  to  provide  for  casual  deficiencies  of 
revenue  •"  •  *  suppress  insurrection  •  •  • 
and  the  amount  cf  the  debt  contracted  in  any 
one  year  to  provide  for  deficiencies  of  revenue 
shall  not  exceed  one-fourth  of  a  mill  on  each  dol- 
lar of  valuation  of  taxable  property,  •  •  • 
and  the  aggregate  amount  of  such  debt  shall  not 
at  any  time  exceed  three-fourths  of  a  mill  on 
each  dollar  of  said  valuation  until  tiie  valuation 
shall  equal  one  hundred  millions  of  dollars,  and 
thereafter  such  debt  shall  not  exceed  one  hun- 
dred thousand  dollars  *  *  •  and  in  all  cas«s 
the  valuation  •  ♦  *  shall  be  that  of  the  as- 
sessment last  preceding  the  creation  of  said 
debt."  The  valuation  of  taxable  property  in 
Colorado,  both  for  1894  and  for  1895,  slighUy 
exceeded  $200,000,000.  Siii,  that  the  state  may 
during  the  fiscal  year  of  1895,  on  the  basis  ei- 
ther of  the  assessment  of  1894  or  1895,  lawfully 
issue  its  bonds,  under  Act  Ai>ril  8,  1^5,  to  pro- 
vide for  a  casual  deficiency  in  its  revenues,  in 
the  sum  of  150,000,  and  during  any  subsequent 
fiscal  year  in  an  additional  sum  of  $50,000;  and, 
the  amount  of  the  debt  to  be  contracted  by  loan 
to  suppress  insurrection  being  subject  to  no  lim- 
itations as  to  amount,  the  state  may  also  issue 
its  bonds  for  such  purpose  at  any  time. 

3.  The  term  "year,"  as  used  in  Const  art. 
11,  S  3,  declaring  that  the  debt  contracted  in 
any  one  year  to  provide  for  deficiencies  of  rev- 
enue shall  not  exceed,  etc.,  means  "fiscal  year," 
which,  in  Colorado,  commences  December  Ist, 
and  ends  November  30th. 

The  opinion  of  the  court  Is  In  response  to 
the  following  communication  from  the  gov- 
ernor: 

"Whereas,  the  tenth  general  assembly  pass- 
ed an  act  providing  for  the  funding  of  certain 
indebtedness  of  the  state,  which  act  was  ap- 
proved April  8,  1895,  and  appears  in  the  Ses- 
sion Laws  of  the  State  of  Colorado  for  1895. 
on  pages  178-182  of  said  Session  Laws;  and 
whereas,  the  total  valuation  of  the  taxable 
property  within  the  state  of  Colorado,  as 
shown  by  the  assessment  for  1894,  was  $209,- 
970,000;  and  whereas,  under  the  provisions 
of  article  11,  f  3,  of  the  constitution  of  the 
state  of  (Colorado,  doubts  have  arisen  as  to 
the  power  of  the  state  to  issne  the  whole 
amount  of  the  said  casualty  deficiency  bonds 
mentioned  in  said  act,  at  the  present  time, 
and  the  ofllcers  of  the  state  are  In  donbt  as  to 
their  duty  In  the  premises;  and  whereas,  it 
Is  by  me  considered  that  the  questions  raised 
by  and  Involved  in  the  foregoing  premises  are 
important,  and  the  occasion  solemn:  Now, 
therefore,  I,  Albert  W.  Mclntlre,  governor  of 
the  state  of  Colorado,  do  hereby  require  the 
opinion  of  the  honorable  supreme  court  npon 
the  following  Interrogatories;  that  Is  to  say: 

"First.  Is  It  lawful  for  the  state  of  C!ol- 
orado,  under  the  law  hereinbefore  cited,  to  Is- 
sue the  bonds  of  the  state.  In  the  sum  of, 
$100,000,  for  the  payment  of  the  casualty  de- 
ficiencies of  the  revenue  mentioned  therein, 
and  in  the  further  sum  of  $75,000  for  the  pay- 
ment of  the  exi)enses  of  suppressing  Insurrec- 
tion, as  mentioned  therein? 

"Second.  If  It  be  unlawful  for  the  state  to  is- 
sue $100,000  for  the  payment  of  said  casual 
deflcloncies  at  the  present  time,  what  amount 
can  be  issued,  and  what  amount,  not  exceed- 
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tng  $100,000  as  a  total,  if  any,  can  be  Issued 
after  the  end  of  the  present  fiscal  year? 

"Third.  Is  tlie  form  of  the  bond,  and  is  the 
form  of  the  coupon  thereto  attached,  here- 
with submitted,  in  compliance  with  the  stat- 
ute and  the  constitution? 

"Fourth.  Is  there  anything  in  the  said  act, 
or  the  title  thereof,  in  contravention  of  the 
constitution  of  this  state,  or  any  provision 
thereof? 

"[Signed]  ALBERT  W.  McINTIRE, 

"Governor  of  the  State  of  Colorado." 

-  Tliat  part  of  sectipn  3  of  article  11  of  the  i 
constitution  referred  to  in  the  foregoing  pre-  ! 
amble,  and  material  to  this  Inquiry,  is  as  fol- 
lows: "The  state  shall  not  contract  any  debt 
by  loan  In  any  foim  except  to  provide  for 
casual  deficiencies  of  revenue  *  *  •  sup- 
press Insurrection  •  •  •  and  the  amount 
of  the  debt  contracted  in  any  one  year  to 
provide  for  deficiencies  of  revenue  shall  not 
«xceed  one-fourth  of  a  mill  on  each  dollar  of 
valuation  of  taxable  property  within  the 
state,  and  the  aggregate  amount  of  such  debt 
shall  not  at  any  time  exceed  three-fourths  of 
a  mill  on  each  dollar  of  said  valuation  until 
the  valuation  shall  equal  one  hundred  mil- 
lions of  dollars,  and  thereafter  such  debt 
shall  not  exceed  one  hundred  thousand  dol- 
lars •  •  •  and  in  all  cases  the  valuation 
in  this  section  mentioned  shall  be  that  of  the 
assessment  last  preceding  the  creation  of 
said  debt" 

B.  L.  Carr,  Atty.  Gen.,  and  W.  B.  Fellcer, 
for  affirmative.    D.  B.  Parks,  amicus  curlee. 

PER  CURIAM.  This  section  gives  to  the 
state  the  power  to  contract  a  debt,  by  loan, 
to  provide  for  the  payment  of  expenses  In- 
curred to  suppress  insurrection,  subject  to  no 
limitation  as  to  the  amount.  By  the  same 
section,  the  state  may  contract  a  debt,  by 
loan,  to  provide  for  casual  deficiencies  of  its 
revenue.  But  in  such  case  such  debt,  when 
evidenced  or  represented  by  bonds  as  pro- 
vided in  this  act,  is  contracted  when  the 
bonds  are  duly  executed  and  delivered;  and 
the  power  to  contract  such  a  debt,  under  ex- 
isting circumstances,  is  subject  to  two  limita- 
tions: First,  the  amount  of  such  debt  con- 
tracted in  any  one  year  shall  not  exceed  one- 
fourth  of  a  mill  on  each  dollar  of  valuation 
of  taxable  property  within  the  state;  second, 
after  such  valuation  exceeds  $100,000,000,  the 
aggregate  amount  of  such  debt  (that  is,  the 
debt  contracted  by  loan  to  provide  for  casual 
deficiencies  of  the  revenue)  sliall  not  exceed 
$100,000.  The  term  "year,"  in  section  3, 
means  "fiscal  year,"  and  In  this  state  the 
fiscal  year  shall  be  deemed  to  commence  on 
the  Ist  day  of  December,  and  end  on  the  30th 


day  of  November,'  in  each  year.  Our  general 
assembly  meets  biennially,  and  at  each  ses- 
sion legislates  with  respect  to  the  raising  and 
disbursing  of  revenue  for  the  two  fiscal  years 
next  ensuing.  We  are  advised  by  the  gov- 
ernor that  by  the  assessment  of  1894  the  total 
valuation  of  taxable  property  in  the  state 
was  $209,970,000;  and  upon  tie  oral  argu- 
ment it  was  conceded  by  counsel  who  ap- 
peared in  favor  of  the  validity  of  the  act,  as 
well  as  by  counsel  who  took  the  contrary 
view,  that  the  valuation  of  taxable  property 
in  the  state  for  the  year  1895  is  slightly  in 
excess  of  $200,000,000.  It  is  unnecessary  to 
determine  whether  the  valnation  of  taxable 
property  upon  which  the  amount  of  the  debt 
is  computed  shall  be  of  the  assessment  of 
1894  or  1S03;  for  in  either  case  the  provisions 
of  this  act  may  be  made  to  harmonize  with 
the  limitations  found  in  this  section  of  the 
constitution,  both  as  to  the  amount  of  the 
debt  to  be  contracted  in  any  one  year,  and  the 
aggregate  amount  of  such  debt. 

Our  conclusion,  therefore,  is  that  the  state 
—having,  by  section  3  of  article  11  of  the  con- 
stitution, the  power  to  contract  a  debt,  by 
loan,  to  provide  for  casual  deficiencies  of 
the  revenue,  which  debt,  under  the  present 
circumstaucea,  may  aggregate,  but  not  ex- 
ceed, $100,000,  but  being  limited,  in  the 
amotmt  of  the  debt  to  be  contracted  in  any 
one  year,  to  one-fourth  of  a  mill  on  each  dol- 
lar of  valuation  of  taxable  property— may, 
during  the  present  fiscal. year,  upon  the  basis 
either  of  the  assessment  of  1^  or  1893.  law- 
fully issue  its  bondsi,  under  this  act,  to  pro- 
vide for  a  casual  deficiency  in  its  revenues, 
in  the  sum  of  $i?0,000,  and  during  any  subse- 
quent fiscal  year  in  an  additional  sum  of  $50,- 
000.  The  amount  of  tlie  debt  to  t>e  contract- 
ed by  loan  to  pay  for  the  expenses  to  sup- 
press insurrection  being  subject  to  no  limita- 
tions as  to  the  amount  thereof,  the  state  may 
also  issue  its  bonds  for  such  purpose,  in  the 
sum  of  $75,000,  at  any  time,  and  in  accord- 
ance with  the  provisions  of  the  act 

In  the  argument  no  other  provisions  of  the' 
constitution  were  called  to  our  attention 
which  this  act,  or  its  title,  was  supposed  to 
contravene,  nor,  in  our  investigations,  have 
we  discovered  any  constitutional  objection 
thereto. 

As  to  the  form  of  the  bond  and  coupon  sutt- 
mitted  to  tis,  we  decline  to  express  an  opin- 
ion, as  the  question  Is  not  of  a  nature  calling 
for  our  decision  in  the  present  proceeding. 
Such  matters  of  detail  as  the  form  of  the 
Iwnds  to  be  Issued  under  this  act  may  be 
safely  intrusted  to  the  governor  and  attorney 
general,  who,  by  section  7  of  the  act  under 
consideration,  are  authorized  to  prescribe  the 
form  of  the  bonds,  subject  to  the  provisions 
of  section  2  of  the  same  act 
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<7  Colo.  App.  72) 

DING  T.  KENNEDY.! 

(Court  of  Appeals  of  Colorado.     Sept.  0,  1895.) 

Action  for  Rekt— Kbtibw  ok  Appeal. 

1.  A  judgment  for  rent  may  be  had  against 
any  one  of  several  joint  lessees. 

2.  When  a  person  does  business  indiridual- 
ly  under  a  firm  name,  and  as  sudh  firm  becomes 
a  joint  lessee,  a  judgment  against  him  individa- 
ally  for  rent  is  proper. 

3.  A  finding  of  fact  by  the  jury  on  conflict- 
ing eTidence  will  not,  on  appeal,  be  disturbed, 
unless  clearly  against  the  weight  of  evidence. 

Appeal  from  Arapahoe  county  court 
Action  by  Michael  Kennedy  against  Look 
Ding  and  others  for  rent    From  a  judgment 
against  him  personally,  Look  Ding  appeals. 
Affirmed. 

F.  X  Hangs  and  Wm.  H.  Andrew,  for  ap- 
pellant WiUls  Stidger  and  Geo.  Stidger,  for 
appellee. 

REED,  P.  J.  The  Sing  Wah  Company 
and  three  or  four  other  Chinese  companies 
and  individuals  rented  premises  of  appellee. 
Appellant  executed  the  lease  on  behalf  of  Sing 
Wah  Company.  A  part  of  the  rent  being 
due  and  unpaid,  suit  was  brought  against 
appellant,  as  "Look  Ding,  doing  business  as 
Sing  Wah  &  Company,"  and  the  other  parties 
executing  the  lease.  Look  Ding  was  the 
only  party  served.  He  appeared  and  de- 
fended. The  case  was  tried  to  a  jury.  Ver- 
dict and  judgment  against  him,  individually, 
for  $141,  from  which  this  appeal  was  prose- 
cuted. The  correctness  and  amount  of  the 
claim  do  not  appear  to  have  been  contested. 
The  only  question  was  in  re^rd  to  the  indi- 
vidual Mablilty  of  appellant  The  only  ques- 
tion of  fact  to  be  determined  by  the  jury  was 
whether  he  was  individually  doing  business 
under  the  name  of  Sing  Wah  &  Company,  or 
a  partnership  existed,  of  which  he  was  a 
member.  If  the  firm  was  composed  of  him- 
self and  others,  no  legal  judgment  could  have 
been  had  against  him  personally.  Craig  v. 
Smith,  10- Colo.  220,  15  Pac.'337;  Coates  v. 
Preston,  105  111.  470;  Shafer  v.  Hewitt  (Colo. 
App.;  AprU  term,  1895)  41  Pac.  509.  If  ap- 
pellant alone  did  budness,  and  assumed  the 
firm  name  and  style  of  Sing  Wah  &  Com- 
pany, an  individual  judgment  was  correct 

The  diCTerent  firms  and  persons  who  exe- 
cuted the  lease  executed  it  jointly.  Conse- 
quently, as  to  them,  it  was  joint  and  several; 
and  judgment  could  have  been  taken  Eigainst 
any  firm  or  person  who  was  a  party  to  it, 
but  not  against  an  Individual  member  of  a 
firm. 

The  testimony  on  the  question  of  fact  was 
contradictory.  It  was  found  against  appel- 
lant, on  very  meager  and  unsatisfactory  evi- 
dence of  former  statements  of  appellant  that 
might  have  been  misimderstood;  but  juries 
are  made  judges  of  the  veracity  of  witnesses, 
and  discredited  the  evidence  of  appellant. 
The  finding  of  the  jury  on  questions  of  fact, 

1  Rehearing  denied  October  14,  1893. 


on  contradictory  evidence,  when  there  Is  no 
marked  preponderance  against  the  finding, 
will  not  be  disturbed.  The  judgment  will  be 
affirmed.    Affirmed. 


(7  Colo.  App.  41) 

BELL  V.  PRBVILLE.» 
(Oonrt  of  Appeals  of  Colorado.  Sept.  9, 1895.) 
Appeal — Review— Suptioiknot  of  Rboobd. 
In  replevin  by  a  chattel  mortgagee 
against  an  omcer,  the  supreme  court  cannot,  on 
appeal,  determine  whether  or  not  the  mortgage 
is  void,  becanse  of  reservations  therein  for  the 
benefit  of  the  mortgagor,  where  the  bill  of  ex- 
ceptions merely  shows  that  the  chattel  mortgage 
was  introduced  in  evidence,  but  does  not  set 
forth  any  part  of  the  instrument,  nor  contain 
any  statement  concerning  its  pnrport,  aa  pro- 
vided by  Code,  i  892. 

Appeal  from  district  court  Clear  Greek  coim- 

<y. 

Action  of  replevin  by  Joseph  L.  PrevUle 
against  Josiah  Bell.  From  a  judgment  for 
plaintiir,  defendant  appeals.    Affirmed. 

Rogers,  Cuthbert  &  Ellis,  for  appellant. 

THOMSON,  J.  This  Is  an  appeal  tnm  a 
judgment  in  replevin.  The  appellee,  as  plain- 
tiff, brought  his  action  to  recover  a  number  of 
gold  and  silver  watches,  alleged  to  be  wrong- 
fully detained  by  the  defendant  The  defend- 
ant answered  that  he  was  in  possession  of  the 
property  by  virtue  of  a  writ  of  attacliment 
levied  upon  it  by  him,  as  sherifT  of  Clear 
Greek  county,  in  a  suit  of  Daniels  &  Fisher 
against  Angdlna  Rapln,  the  owner  of  the 
property,  and  that  the  claim  of  the  plaintiff 
was  based  upon  a  chattel  mortgage,  which 
was  given  to  him  in  the  course  of  trade,  and 
provided  that  until  default,  the  mortgagor 
should  retain  and  enjoy  the  property,  selling 
and  dispoang  of  the  same.  The  allegations 
of  the  taawec  were  denied  by  the  replication. 
The  argument  of  the  appellant  is  that  the 
mortgage,  by  reason  of  a  proviso  which  It  is 
said  to  contain,  that,  until  default  the  mort- 
gagor might  retain  possession  of  the  goods, 
and  use  and  enjoy  them,  is  without  validity 
as  to  creditors.  It  is  settled  in  this  state,  by 
a  series  of  decisions  of  the  supreme  court  and 
this  court,  that  such  a  proviso  In  a  chattel 
mortgage  covering  a  stock  In  trade,  rend^s 
the  mortgage  void  as  to  creditors  of  the  mort- 
gagor; but,  outside  of  the  statement  of  coun- 
sel in  their  brief,  and  an  allegation  In  the  an- 
swer which  was  denied,  we  have  no  inf(»-ma- 
tion  whether  the  mortgage  In  question  con- 
tained that  proviso  or  not  It  appears  from 
the  bill  of  eJcceptions  that  a  chattel  mortgage 
was  introduced  in  evidence,  but  the  instru- 
ment is  not  set  forth,  nor  any  part  of  it;  nor 
Is  there  any  statement  concerning  its  purport 
or  effect  as  provided  by  section  392  of  the 
Code.  There  being  nothing  in  the  record  to 
impart  to  us  a  Imowledge  of  the  contents  of 
the  paper,  it  is  imjKiBsible  for  us  to  pass  upon 

1  Rehearing  denied  October  14^  1886. 
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the  question  dlscusaed  by  connsel  as  affecting 
this  case,  and  we  must  assume  the  correctness 
of  Its  dlsiKMltion  by  the  trial  court  As  there 
Is  no  other  question  Involved,  the  Judgment 
will  be  afELrmed.    Affirmed. 


(2  Kan.  App.  13) 

STATE  V. 


SAXTON.i 


<Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Oct  9.  1896.) 

Abitbxbnt  of  LiqooB  Nuisaiios— Jdrisdiotiok 

O*  A.  JUSTICB— ^DrfICIB:«OI  OF  C0IIPI.AINT 
— iSllAIi— iNBTRUOTIOUB. 

1.  A  justice  of  the  peace  of  the  proper  coun- 
ty has  jurisdiction  to  hear  and  determine  an  ac- 
tion, brought  under  section  3^  of  the  crimes 
act  to  abate  a  common  nuisance  as  therein  de- 
fined, and  to  punish  the  owner  or  keeper  there- 
of. 

2.  When,  from  the  entire  statement  made 
in  a  complaint  filed  before  a  justice  of  the 
peace,  the  day  and  year  upon  which  the  offense 
is  alleged  to  have  been  committed  can  be  col- 
lected, the  complaint  is  good,  though  such  date 
te  not  expressly  averred. 

3.  Where,  upon  the  trial  of  a  criminal  ac- 
tion in  which  the  defendant  is  charged,  in  sep- 
arate counts,  with  the  sale  of  intoxicating  Uq- 
uors  in  violation  of  law,  the  state  is  requir^ 
to  elect  upon  which  sale  it  will  rely  for  a  con- 
viction under  each  count,  and  elects  to  rely 
under  one  count  upon  a  sale  of  two  glasses  of 
whisky  made  by  the  defendant  to  one  W.,  for 
which  W.  paid  defendant  20  cents,  and  under 
the  other  count  upon  a  sale  of  one  glass  of 
whisky  and  one  bottle  of  beer  made  by  the  de- 
fendant to  C,  for  which  C.  paid  the  defendant 
25  cents,  and  where  the  evidence  shows  that 
but  one  sale  of  the  kinds  indicated  was  made 
to  said  W.  and  C,  and  further  fixes  definitely 
the  date  of  each  of  such  sales,  hdd,  that  the 
election  was  suffidently  definite  and  certain 
under  each  count. 

4.  The  instructions  complained  of  in  this 
-case  examined,  and  Md  sufficient 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  lUce  county; 
Ansel  R.  Clark,  Judge. 

George  Sozton,  having  been  convicted  of 
maintaining  a  liquor  nuisance,  appeals.  Af- 
firmed. 

J.  W.  Brinktfhoff  and  Davidson  &  Wil- 
liams, for  appellant  S.  H.  Jones,  Co.  Atty., 
«ad  Saml.  Jones  and  C.  F.  Foley,  for  the 
State. 

COIiB,  J.  The  defendant,  George  Sazton, 
was  arrested  upon  a  complaint  filed  before  a 
Justice  of  the  peace  of  Rice  county,  Kan., 
charging  him,  in  five  separate  counts,  with 
unlawful  sales  of  intoxicating  liquors,  and, 
in  the  sixth  count,  with  maintaining  a  nui- 
sance, by  being  the  keeper  of  a  place  whore 
intoxicating  liquors  -w&e  kept  for  sale  and 
barter  In  violation  of  law.  Upon  the  trial  the 
jury  rendered  a  verdict  of  guilty  upon  each 
of  the  said  counts,  e^^ceptlng  the  fifth,  and 
thereupon  said  defendant  filed  his  appeal  in 
the  district  coiut  of  said  coimty;  and  upon  a 
trial  In  that  court  a  vwdlct  of  guilty  was 
rendered  on  the  first,  tUrd,  and  sixth  counts; 

1  Rehearing  pending. 


and  the  court  having  sentenced  the  defend- 
ant to  the  county  jail  of  said  county  for  a 
term  of  30  days,  and  to  pay  a  fine  of  $100, 
upon  each  of  said  counts  ui>on  which  he  was 
convicted  In  said  court,  the  defendant  has 
brought  the  case  here  for  review. 

Several  reasons  are  alleged  why  a  reversal 
of  this  case  should  be  had,  the  principal  one 
being  that  a  Justice  of  the  peace  has  no  ju- 
risdiction to  hear  and  determine  an  action 
brought  under  section  302  of  the  crimes  act 
(being  the  section  of  the  prohibitory  act  de- 
fining a  nuisance  and  prescribing  punish- 
ment therefor),  and  that  as  the  justice  of 
the  peace  had  no  Jurisdiction  to  hear  and  de- 
termine such  a  case  in  the  first  instance,  the 
district  court  gained  no  jurisdiction  under 
appeal  and  trial  de  novo,  and  thfft,  as  the  dis- 
trict court  obtained  no  jurisdiction  of  that 
part  of  the  action  charging  the  defendant 
with  maintaining  a  nuisance,  the  oitire  judg- 
ment must  be  reversed  because  of  the  admis- 
sion of  evidence  which,  while  competent  to 
sustain  that  charge,  was  incompetent  as  to 
the  other  counts  of  the  complaint  which 
charged  specific  sales.  It  Is  contended  by 
the  counsel  for  the  state  that  this  question 
of  jurisdiction  was  not  raised  upon  the  mo- 
tion to  quash  the  complaint  filed  before  the 
Justice  of  the  peace,  and  that  the  question  of 
jurisdiction  was  not  raised  in  the  district 
court  imtil  an  objection  was  made  to  the  in- 
troduction of  evidence.  The  record  does  not 
present  the  motion  to  quash  in  the  form 
claimed  by  the  counsel  for  the  defendant, 
and  it  is  difficult  to  determine  whether  the. 
question  now  raised  was  urged  under  the  mo- 
tion as  it  appears  in  the  record;  but  we 
feel  inclined  to  give  the  defendant  the  bene- 
fit of  the  doubt,  and  to  proceed  with  the  dis- 
cussion of  the  question  presented.  Section 
392  of  the  crimes  act  declares  all  places 
where  intoxicating  liquors  are  manufactured, 
sold,  bartered,  or  given  away  in  violation  of 
any  of  the  provisions  of  said  act  or  where 
persons  are  permitted  to  resort  for  the  pur- 
pose of  drinking  Intoxicating  liquors  as  a 
bevarage,  or  who'e  Intoxicating  liquors  are 
kept  for  sale,  barter,  or  deliv^y  in  violation 
of  said  act,  to  be  a  common  nuisance,  and 
provides  that  upon  the  judgment  of  a  court 
having  Jurisdiction,  finding  such  places  to  be 
a  nuisance  under  said  section,  the  sheriff,  his 
deputy,  or  undersheriff,  or  any  constable  of 
the  county,  or  marshal  of  any  city,  where 
the  same  Is  located,  shall  be  directed  to  shut 
up  and  abate  such  places  (prescribing  the 
manner  in  which  the  same  shall  be  done), 
and  that  the  owner  or  keeper  thereof,  upon 
conviction,  shall  be  adjudged  guilty  of  main- 
taining a  common  nuisance,  and  punished  by 
fine  of  not  less  than  $100,  nor  more  than 
$500,  and  Imprisonment  In  the  county  jail 
not  less  than  30  days,  or  more  than  00  days. 
This  same  section  also  provides  that  the  at- 
torney general,  county  attorney,  or  any  citi- 
zen of  the  county  may  maintain  an  action  to 
abate  and  enjoin  such  nuisance.  In  the  name 
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of  the  state,  and  further  provides  a.  punish- 
ment for  the  violation  of  the  terms  of  any  in- 
junction granted  in  such  proceeding;  and  the 
same  section  further  provides  for  the  taxa- 
tion of  a  reasonable  amount  as  attorney's 
fees,  as  a  part  of  the  costs,  in  case  the  plain- 
tifl  shall  recovtf  Judgment  in  such  an  action. 
Counsel  for  the  defendant  argues  in  his 
brief  that  under  this  section  the  same  court 
that  can  convict  the  owner  or  Ice^er  of 
maintaining  this  nuisance  can  also  malce  its 
order  to  the  sheriff  or  other  officer  to  abate 
the  same,  in  the  manner  provided  for  by 
siich  section,  and  we  agree  that  such  is  the 
fact  Our  statute  divides  public  oftenses  into 
two  classes,— felonies  and  misdemeanors, — 
and  defines  a  felony  as  an  offense  punishable 
by  death  or 'confinement  and  hard  labor  in 
the  penitentiary,  and  declares  that  all  other 
offenses  are  misdemeanors.  Code  Cr.  Proc. 
§$  3,  4.  Section  5433,  Oen.  St.  1889,  gives 
the  Justices  of  the  peace  concurrent  original 
Jurisdiction  with  the  dlsti-ict  court,  coexten- 
sive with  their  respective  counties,  In  all 
cases  of  misdemeanors  in  which  the  fine  can- 
not exceed  $500,  and  the  imprisonment  can- 
not exceed  one  year,  except  as  otherwise  pro- 
vided by  law.  It  Is  certainly  true  that  any 
act,  for  the  commission  of  which  the  statute 
of  this  state  provides  a  punishment,  becomes 
thereby  a  public  offense,  whether  it  be  spe- 
cially named  as  such  in  the  statute,  or  not. 
And,  if  the  punishment  prescribed  by  the 
statute  tor  the  commission  of  an  act  is  less 
tlian  confinement  in  the  penitentiary,  such 
act  is  a  misdemeanor;  and  if  the  punishment 
for  such  misdemeanor  -  cannot  exceed  a  fine 
of  $.500,  or  imprisonment  for  more  than  one 
year,  a  justice  of  the  peace  of  the  proper 
county  has  Jurisdiction  to  hear  and  deter- 
mine the  guilt  or  innocence  of  a  party  char- 
ged with  such  misdemeanors,  unless  the  stat- 
ute expressly  provides  otherwise.  But  coun- 
sel for  the  defendant  urges  that  it  is  an  ele- 
mentary principle  that  the  power  to  abate 
carries  with  it  the  power  to  restrain  and  en- 
join, and  that,  because  section  392  of  the 
crimes  act  provides  a  remedy  by  injunction, 
as  well  as  by  abatement,  neither  remedy 
may  be  invoked  excepting  in  a  court  having 
jurisdiction  of  both  of  said  remedies.  We  do 
not  deem  this  reasoning  correct.  A  police 
magistrate  in  a  city  of  the  third  class,  even, 
may,  imder  a  proper  ordinance,  punish  a  citi- 
zen for  maintaining  a  nuisance  within  the 
limits  of  said  city,  and  may,  as  a  part  of  the 
judgment  in  said  cause,  order  the  marshal 
of  said  city  to  abate  the  nuisance  complained 
of;  and  yet  it  would  not  be  contended  that  a 
police  magistrate  of  a  city  of  the  third  class, 
under  our  statutes,  has  the  power  to  issue  an 
injunction  to  restrain  the  maintenance  or 
creation  of  the  same  nuisance.  It  is  clear 
that  section  392  of  the  crimes  act  provides 
two  distinct  remedies  for  the  offense  there- 
in named:  The  first  Is  a  criminal  action, 
maintained  in  the  name  of  the  state,  and  car- 
ries with  it  a  specific  punishment,  viz.  fine 


and  imprisonment,  and  also,  as  a  part  of  the 
Judgment,  and  in  addition  to  the  fine  and  im- 
prisonment which  is  assessed  against  the 
owner  or  keeper  of  the  thing  prescribed,  the 
abatement  of  the  nuisance  is  also  ordered  in 
the  manner  therein  provided.  The  second 
is  a  civil  remedy,  which,  while  brought  in 
the  name  of  the  state,  may  be  upon  the  rela- 
tion of  any  citizen  of  the  county,  and  is  for 
the  purpose  of  enjoining  the  nuisance  com- 
plained of.  It  is  true,  the  statute  which 
gives  -  this  second  remedy  also  provides  a 
punishment,  but  not  for  the  maintaining  of 
the  nuisance,  but  only  for  contempt  of  the 
court  issuing  the  injunction.  In  case  the  same 
is  violated.  It  does  not  follow  that  the  same 
court  has  jurisdiction  in  the  application  of 
both  of  these  remedies.  It  is  a  general  truth 
that  where  two  remedies  exist,  the  plaintiff 
in  an  action  may  elect  which  remedy  he  will 
pursue.  He  may  choose  for  himself  any 
mode  of  proceeding  authorized  by  law.  In 
neither  civil  nor  criminal  cases  is  the  tri- 
bunal or  form  of  action  selected  by  the  de- 
fendant. Nor  in  case  one  tribunal  has  juris- 
diction, and  one  form  of  action  is  authorize*!, 
can  the  defendant  object  on  the  ground  that 
another  tribunal  has  Jurisdiction,  and  that  iu 
a  different  form  of  action  the  litigation  may 
be  determined  with  less  expense,  and  in  a 
shorter  time.  This,  which  is  a  general  truth 
applicable  to  all  actions,  ought  to  be  espe- 
cially enforced  where  the  state  is  the  plain- 
tiff, and  the  action  a  criminal  one.  The 
slate  ought  not  to  be  hampered.  It  should 
have  the  privilege  of  going  before  any  tri- 
bunal which  has  jurisdiction,  and  resorting 
to  any.  mode  of  procedure  which  is  author- 
ized by  law.  Dissenting  opinion  of  Brewer, 
J.,  in  Re  Donnelly,  30  Kan.  430,  1  Pac.  648. 
778.  We  can  see  no  good  reason  why  either 
of  the  remedies  prescribed  by  the  statute  un- 
der discussion  may  not  be  invoked,  or  why 
a  Justice  of  the  peace  may  not  hear  and  de- 
termine a  case  which  is  clearly  within  his 
Jurisdiction  under  the  statute,  because  anoth- 
er and  separate  remedy,  the  enforcement  of 
which  is  beyond  his  jurisdiction,  has  also 
been  provided. 

But  counsel  for  defendant  urge,  as  another 
reason  why  a  justice  of  the  peace  cannot  ac- 
quire jurisdiction  in  a  prosecution  brought 
under  section  392  of  the  crimes  act,  that  said 
section  provides  for  the  punishment  of  the 
"owner  or  keeper"  of  the  nuisance,  and  a 
plea  of  not  guilty  puts  in  Issue  the  title  to 
the  particular  real  estate  where  it  might  be 
alleged  the  nuisance  was  maintained,  and 
that,  as  a  justice  of  the  peace  is  barred  by 
statute  from  determining  a  case  where  it 
appears  to  his  satisfaction  that  the  title  to 
real  estate  is  in  dispute,  therefore  it  was  not 
intended  to  confer  Jurisdiction  upon  justices 
of  the  peace  to  hear  and  determine  cases 
arising  under  said  section  892.  Again  we 
think  the  reasoning  is  not  good.  The  consti- 
tutional provision  in  our  state  with  regard  to 
justices  of  the  peace  Is  that  they  shall  have 
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auch  jnrisdictton  as  may  be  given  them  by 
law.  It  is*  left,  then,  to  the  same  power,  viz. 
the  legislature,  to  extend  or  limit  the  juris- 
diction of  a  justice  of  the  peace;  and,  where 
that  power  has  expressly  conferred  jurisdic- 
tion upon  justices  of  the  peace  to  bear  and 
determine  all  misdemeanor  cases  where  the 
punishment  is  within  a  certain  fixed  limit, 
there  is  Implied  In  that  jurisdiction  the  pow- 
er to  determine  any  and  all  questions  neces- 
sary to  properly  adjudicate  the  rights  of  the 
Iiartles  to  such  an  action.  And,  where  the 
main  question  to  be  determined  is  the  guilt 
or  innocence  of  the  defendant,  a  justice  of 
the  peace  may,  to  the  extent  necessary  to  a 
Just  determination  of  that  question,  permit 
the  Investigation  on  the  trial  of  the  title  to 
the  real  estate  where  it  Is  alleged  the  nui- 
sance is  maintained.  Brown  t.  Burdlck,  25 
Ohio  St.  260;  Trustees  v,  Tuttle,  80  Ohio 
St  62;  Lyman  y.  Stanton,  39  Kan.  443,  18 
Pac.  513;  Id.,  40  Kan.  727,  20  Pac.  510. 
However,  In  this  case  the  objection  urged  by 
the  counsel  did  not  arise,  as  the  defendant 
was  not  charged  as  the  owner,  but  as  the 
keeper,  of  the  place  alleged  to  be  a  common 
nuisance. 

It  Is  further  argued  that  the  complaint  in 
this  case  was  defective  in  not  stating  a  time 
when  the  alleged  offense  was  committed. 
The  allegati(»i  referred  to  Is  as  foUows: 
"Was,  and  still  continues  to  be,  a  place 
where  spirituous,  vinous,  malt,  fermented,  and 
other  Intoxicating  liquors  were,  and  have 
been,  and  are  still  continuing  to  be,  sold  and 
bartered  In  violation  of  an  act  of  the  legis- 
lature." And  the  complaint  contained  a  fur- 
ther allegation,  "George  Saxton  did  then  and 
there,  at  the  above-stated  time,  unlawfully 
did  keep  and  maintain,"  etc.  The  rule  is 
well  settled  that  an  Indictment  or  informa- 
tion is  good  if  the  day  and  year  can  be  col- 
lected from  the  entire  statement,  though 
they  be  not  expressly  averred.  And  where, 
in  an  information,  indictment,  or  complaint, 
it  is  charged  that  a  certain  building  therein 
described  "was,  and  is,  and  still  continues  to 
be,  a  place  where  intoxicating  liquors  were, 
and  have  been,  and  now  are  still  continuing 
to  be,  sold  in  violation  of  law,"  and  that  "the 
defendant  then  and  there,  at  the  time  above 
stated,  unlawfully  did  keep  and  maintain 
said  place,  and  still  continues  to  keep  and 
maintain  said  place,"  it  certainly  charges 
the  then  present  time,  which  would  mean 
the  date  of  filing  the  complaint,  and  is  suffi- 
ciently specific,  so  that  the  rights  of  the  de- 
fendant ^re  not  prejudiced,  in  any  sense 
whatever. 

The  defendant  further  alleges  that  the 
court  committed  error  in  overruling  his  mo- 
tion to  require  the  state  to  make  its  election 
more  definite  and  certain.  So  far  as  the  elec- 
tion made  upon  the  second  count  Is  concern- 
ed, it  Is  immaterial  at  this  time,  for  the  rea- 
son that  the  defendant  was  acquitted  upon 
that  count;  and  no  election  is  required,  so 
for  as  the  offense  charged  in  the  sixth  count 


Is  concerned.  State  t.  Lund,  49  Kan.  218, 
666,  30  Pac.  518,  and  31  Pac.  309.  The  state 
i-elled  for  a  conviction  under  the  first  count 
upon  a  sale  of  two  glasses  of  whisky  made 
by  the  defendant  to  the  witness  A.  E.  Well- 
man,  and  for  which  A.  E.  Wellman  paid  the 
defendant  20  cents.  The  testimony  of  Well- 
man  discloses  but  one  sale  of  the  nature  In- 
dicated in  the  election,  and  he  fixes  the  time 
as  the  1st  day  of  November,  1894.  Under 
the  third  count  the  state  relied  for  a  convic- 
tion upon  a  sale  of  one  glass  of  whisky  and 
one  bottle  of  beer  made  by  the  defendant  to 
W.  C.  Crawford,  for  which  said  Crawford 
paid  the  defendant  25  cents.  And  this  was 
the  only  sale  of  the  description  stated  in  the 
election  which  was  testified  to,  and  he  fixes 
the  date  of  the  same  in  his  testimony  as 
November  2,  1894.  These  sales  testified  to 
by  Wellman  and  Crawford  were,  in  each 
Instance,  but  a  single  sale;  for,  while  more 
than  one  article  was  purchased,  all  were 
purchased  together,  and  but  one  payment 
made.  The  elections  made  by  the  state  were 
sufficient,  under  the  rule  laid  down  in  State 
V.  Crimmins,  31  Kan.  380,  2  Pac.  574;  State 
V.  O'Connell,  31  Kan.  393,  2  Pac.  579,— and, 
when  taken  in  connection  with  the  evidence 
in  this  case,  could  in  no  way  have  confused 
the  Jury,  or  prejudiced  the  rights  of  the  de- 
fendant In  each  instance  a  definite  sale, 
which  is  specifically  described,  both  as  to  the 
person  to  whom  the  sale  was  made,  the  kind 
of  liquor  sold,  and  the  amount  of  money 
paid  for  the  purchase,  is  indicated.  The 
only  thing  not  Indicated  is  the  date  of  the 
sale,  and,  as  we  before  stated,  there  was  but 
one  date  upon  which  such  a  sale  was  made 
under  the  testimony.  In  the  cases  referred 
to  In  'the  brief  of  counsel  for  defendant,  no 
such  deflnite  election  was  made  as  In  this 
case.  The  views  above  expressed  with  re- 
gard to  the  last  assignment  of  error  also  dis- 
pose of  the  objection  raised  to  the  seventh, 
eighth,  and  ninth  Instructions  of  the  court 

Counsel  for  the  defendant  allege  that  tho 
court  erred  In  giving  the  tenth  instruction, 
for  the  reason,  as  they  claim— First,  that  said 
instruction  assumed  that  the  mere  keeping 
of  a  place  where  intoxicating  liquors  were 
sold  In  violation  of  the  law  was  a  common 
nuisance,  wlthotllt  any  judicial  determination 
of  that  fact;  and,  second,  that  the  court,  by 
said  Instruction,  attempted  to  establish  the 
time  when  the  nuisance  was  supposed  to 
have  been  kept.  This  second  objection  we 
have  answered  In  connection  wltli  other  al- 
leged errors.  With  regard  to  the  fii-st  objec- 
tion, we  do  not  give  the  interpretation  to 
the  statute  contended  for  by  counsel.  The 
statute  plainly  declares  a  place  such  as  is 
charged  in  tho  complaint  in  this  case  to  be 
a  common  nuisance,  and  the  manifest  Inter- 
pretation of  that  portion  of  the  section  which 
reads,  "upon  the  judgment  of  a  court  having 
jurisdiction  finding  said  place  to  be  a  nui- 
sance under  this  section,"  is  that  when  the 
court   finds,   from  the  evidence  In  a  case. 
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that  a  place  charged  in  the  complaint  Is  one 
-where  the  acts  prescribed  are  committed,  it 
Biiall  then  apply  the  remedy.  The  determina- 
tion of  the  court  that  it  is  such  a  place  is  all 
that  is  necessary.  The  statute  fixes  its  name. 
This,  we  think,  disposes  of  all  the  alleged 
errors  complained  of.  The  Judgment  of  the 
district  court  will  be  affirmed.  All  the  Jus- 
tices concurring. 


(1  Kan.  App.  768) 

AMAZON  IRRIGATING  CO.  t.  BRIBSBN. 
(Court  of  Appeals  of  Kansas,  Soathem  Depart- 
ment. W.  D.     Oct.  9,  1895.) 
Action  for  Waobb  —  Conibact  —  Bvidesos  — 

SUFPICIBNCT— IjIEKS. 

1.  Where  the  evidence  shows  the  making  of 
a  contract  between  a  civil  engineer  and  an  ir- 
rigating company,  a  corporation,  to  perform 
work  as  an  engiueer  in  and  about  the  construc- 
tion of  an  irrigating  canal,  and  that  the  engi- 
neer was  to  receiver  $100  per  month. as  his  com- 
pensation, and  the  performance  of  work  under 
such  contract,  and  the  length  of  time  worked, 
and  the  nonpayment  of  the  contract  price,  and 
the  jury  have  returned  a  verdict  thereon  in 
favor  of  the  plaintiflE,  for  the  amount  proven, 
and  the  court  has  rendered  a  judgment  there- 
on in  accordance  with  the  verdict,  lield,  that  the 
evidence  was  sufficient  to  support  the  verdict, 
and  warranted  the  rendition  of  the  judgment 
thereon. 

2.  Where  the  petition  alleges  the  making  of 
a  contract  between  a  plaintiff,  on  his  own  be- 
half, and  the  corporation,  by  P.,  its  vice  presi- 
dent and  superintendent,  who  was  at  the  time 
superintending  tiie  construction  of  an  irrigating 
canal  for  the  corporation,  and  the  corporation 
does  not  deny  the  authority  of  P.,  the  vice  pres- 
ident and  superintendent,  to  make  such  con- 
tract, under  oath,  the  authority  is  admitted,  and 
it  does  not  require  evidence  to  prove  the  author- 
ity of  the  vice  president  and  superintendent  to 
bind  the  corporation;  and  the  conversation  and 
statements  between  the  plaintiff  and  P.  during 
the  time  of  making  the  contract,  and  in  the  per- 
formance of  work  under  such  contract,  are  com- 
petent evidence. 

3.  Where  the  evidence  shows  that  J.  was 
present,  giving  directions  and  instructions,  in 
the  construction  of  an  irrigating  canal,  and  so 
continued  in  the  superintendency  with  P..  the 
vice  president  and  superintendent,  for  a  period 
of  about  four  months,  and  was  permitted  by 
said  corporation  to  appear  and  give  directions 
and  instructions,  and  there  was  no  objection  at 
any  time  to  his  giving  directions,  and  no  ob- 
iection  was  made  at  any  time  by  tiie  corpora- 
tion when  his  directions  were  followed,  but 
that  they  were,  from  time  to  time,  approved  by 
the  officers  of  the  corporation,  and  J.  furnished 
all  the  funds  to  pay  the  parties  engaged  in  and 
about  the  construction  of  such  canal,  hdd,  that 
the  statements  of  J.,  made  while  giving  Instruc- 
tions upon  the  work  as  it  progressed,  were  com- 
petent evidence  against  the  corporation,  with- 
out first  proving  that  J.  was  the  officer  of  the 
corporation. 

4.  A  civil  engineer  who  makes  field  notes, 
maps,  charts,  and  drawings,  while  employed  by 
a  corporation  in  and  about  the  construction  of 
an  irrigating  canal,  on  books  and  papers  fur- 
nished by  the  corporation,  is  entitled  to  a  lien  on 
such  field  notes,  maps,  charts,  and  drawings, 
and  has  a  right  to  retain  possession  of  the  same 
until  he  is  paid  for  making  the  same. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Plnney  county; 
A.  J.  Abbott,  Judge. 


Acticm  by  J.  V.  Biiesen  against  the  Ama- 
zon Irrigating  Company.  .Plaintiff  had  Judg- 
ment, and  defendant  brings  error.    Affirmed. 

This  suit  was  commenced  by  J.  V.  Briesen 
against  the  Amazon  Irrigating  Company,  a 
corporation.  In  the  district  court  of  Finney 
county.  The  plaintUT  alleged,  as  his  first 
cause  of  action,  that  on  the  3d  day  of  Febru- 
ary, 1888,  he  ent^ed  the  employ  of  the  Ama- 
zon Irrigating  Company,  as  a  civil  engineer, 
in  the  construction  of  an  irrigating  canal  or 
ditch  running  through  Finney  and  several 
other  counties,  in  the  state  of  Elansas;  that 
he  continued  to  work  for  said  company  until 
the  22d  day  of  May,  1888,  and  that  said  com- 
pany agreed  and  contracted  with  him,  at  the 
time  he  entered  Into  their  employ,  that  his 
compensation  should  be  $100  per  month  and 
all  of  his  expenses,  and  all  necessary  sup- 
plies to  carry  on  said  work;  and  that  there 
was  still  due  him  for  his  services  under  his 
said  contract  the  sum  of  $321,  with  7  per 
cent  per  annum  from  the  22d  day  of  May, 
1888.  And  before  answer  plaintiff  filed  an 
amended  petition,  setting  up  the  facts  more 
fully  than  in  his  original  petition,  and  at- 
taching a  statement  of  the  account  between 
himself  and  the  company;  showing  the  time 
he  worked,  the  amount  he  had  received,  and 
the  balance  due  him.  To  the  petition  and 
amended  petition  the  company  made  answer, 
containing  four  separate  counts.  The  first 
was  a  genial  denial  of  all  matters  except 
such  as  was  thereinafter  admitted.  The  sec- 
ond answer  alleges  that  plaintiff  did  under- 
take to  do  certain  surveying  and  engineering 
work  for  the  defendant.  In  and  about  the 
construction  of  its  canal  that  it  was  then  con- 
structing, and  that  he  promised  and  agreed 
that  such  work  to  be  done  by  him  included 
the  making  and  furnishing  to  defendant  c«i- 
taln  field  notes,  drawings,  and  plats;  that 
the  entire  value  of  the  plaintiff's  work  to  de- 
fendant depended  upon  the  making  and  fur- 
nishing the  defendant  the  said  field  notes, 
plats,  and  drawings,  and  that  plaintiff  re- 
fused to  deliver  such  field  notes,  plats,  and 
drawings  to  defendant,  or  to  allow  defendant 
to  inspect  the  same;  that  by  reason  thereof 
all  of  the  plalntifCs  services  In  behalf  of  de- 
fendant became  of  no  value  to  defendant. 
And,  for  a  third  answer,  defendant  alleges 
"that,  while  plaintiff  was  engaged  in  the 
service  of  defendant,  he  made  certain  field 
notes,  drawings,  and  plats,  in  books  and  up- 
on material  belonging  to  and  furnished  by 
defendant,  and  were  so  made  by  instruments, 
furnished  by  defendant,  and  that  said  field 
notes,  plats,  and  drawings  were  the  property 
of  and  belonged  to  the  defendant,  and  the 
plaintiff,  on  quitting  the  service  of  the  de- 
fendant, possessed  himself  and  retained  pos- 
session of  said  field  notes,  plats,  and  draw- 
ings, and  refused  to  deliver  the  same  to  de- 
fendant, and  that  plaintiff  quit  the  service  of 
the  defendant  voluntarily,  and  without  any 
Just  cause  or  reason,  and  in  violation  of  his. 
agreement  to  remain  in  the  service  of  the  de- 
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fendant  tuttll  the  Burveylng  and  engineering 
work  In  connection  with  the  canal  or  ditch 
should  be  completed";  and  alleges,  by  rea- 
son of  the  failure  to  turn  over  the  field  notes, 
I»lat8,  and  drawings,  and  by  quitting  the 
work  before  completed,  defendant  was  dam- 
aged $200.  In  the  fourth  paragraph  of  the 
answer  It  alleges  that,  at  the  time  plaintiff 
quit  the  service  of  the  defendant,  he  had  In 
bis  possession  certain  surreylng  Instruments, 
the  property  of  defendant;  that  be  wrongs 
fully  took  and  carried  away  said  Instru- 
ments, which  were  of  the  value  of  $300,— and 
demands  judgment  against  the  plaintiff  fw 
the  sum  of  $325.  The  reply  of  the  plaintiff 
to  the  answer  of  defendant  alleges:  That  It 
is  not  true,  as  alleged  In  said  answer,  that 
tbe  entire  value  of  plalntlfTs  work  for  de- 
fendant dep^ided  upon  making  and  furnish- 
ing defendant  field  notes,  plats,  and  draw- 
ings. That  It  is  not  true  that  plaintiff  re- 
fused to  deliver  certain  field  notes,  drawings, 
and  plats  made  by  him  to  the  defendant,  but 
that  plaintiff  offered  to  deliver  the  same  to 
defendant  upon  payment  to  him  by  defend- 
ant of  tbe  amount  that  was  then  due  and 
owing  to  him.  That  It  is  not  true  that  the 
plaintiff's  services,  for  any  reason,  became 
of  no  value  to  defendant,  or  that  the  de- 
fendant was  in  any  way  inconvenienced  by 
any  act  of  the  plaintiff  with  regard  to  said 
field  notes,  plats,  or  drawings.  That  it  was 
wholly  the  fault  of  the  defendant,  in  not  pay- 
ing him  for  his  services.  It  is  not  true  that 
tbe  field  notes,  plats,  and  drawings  were  tbe 
property  of  or  belonged  to  the  defendant,  but, 
on  the  contrary,  they  were  the  property  of 
the  plaintiff,  until  such  time  as  the  defend- 
ant paid  the  plaintiff  for  his  services.  It  Is 
not  true  that  plaintiff  quit  the  service  of  the 
defendant  without  notice,  or  just  cause  or 
reason,  or  in  violation  of  his  agreement,  but 
that  on  the  22d  day  of  May,  1888,  defendant 
suspended  work  upon  said  canal  or  ditch, 
and  at  that  time  notified  plaintiff  that  it 
would  have  no  further  work  for  him  until 
some  uncertain  time  in  the  future;  and  for 
this  reason  alone  the  plaintiff  quit  tbe  em- 
ploy of  the  defendant,  and  was  compelled  to 
seek  employment  elsewhere.  It  is  not  true 
that  plaintiff  took  and  carried  away  instru- 
ments belonging  to  defendant  Upon  these 
pleadings  the  case  was  tried  before  the  court 
and  a  jury,  and  resulted  in  a  verdict  and 
Judgment  in  favor  of  the  plaintiff.  The  jury 
also  made  special  findings  of  fact  The  de- 
fendant filed  a  motion  for  new  trial,  setting 
up  three  grounds:  "(1)  Irregularity  In  the 
proceedings  of  the  court  and  jury  and  plain- 
tiff, by  which  defendant  was  prevented  from 
having  a  fair  trial.  (2)  Because  the  verdict 
Is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law.  (3)  Error  of  law  occurring 
at  the  trial,  and  excepted  to  by  defendant 
specifically  and  especially  in  the  admission  of 
Incompetent,  irrelevant,  and  immaterial  tes- 
timony, and  error  in  giving  and  refusing  in- 
■tructions  to  the  jury." 


Cook  &  Gossett  and  H.  7.  Mason,  for  ^in- 
tiff  in  error.  John  Guthrie,  for  defendant  in 
error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  first  assignment  of  error  complained  of 
by  plaintiff  in  error  is  that  the  evidence  and 
testimony  were  not  sufficient  to  warrant  the 
finding  of  a  verdict  and  rendition  of  a  judg- 
ment against  the  defendant  below.  The  pe- 
tition of  tbe  plaintiff  below  alleges  that  he 
entered  the  employment  of  the  defendant  be- 
low as  a  civil  engineer,  to  perform  the  serv- 
ices of  an  engineer  in  the  construction  of  a 
certain  canal  or  ditch  through  Finney  and 
other  counties  In  the  state  of  Kansas,  at  an 
agreed  compensation  per  month;  that  he  re- 
mained in  the  service  of  the  irrigating  com- 
pany from  February  3,  1888,  until  the  22d 
day  of  May,  1888,  performing  the  services  of 
an  engineer;  that  there  was  dae  him  for  Mt 
services  under  his  contract  the  sum  of  $221, 
with  interest  The  answer  of  the  defendant 
below  denies  all  of  the  allegations  of  the  peti- 
tion and  the  amended  petitiim  of  the  plaintiff 
below,  except  such  as  was  thereinafter  spe- 
cifically admitted,  and  It  admits  that  plain- 
tiff did  undertake  to  do  certain  surveying 
and  engineering  work  for  defendant  and 
promised  and  agreed  that  such  work  should 
Include  the  making  and  furnishing  certain 
field  notes,  drawings,  and  plats;  that  plain- 
tiff made  said  field  notes,  drawings,  and 
plats,  but  refused  to  deliver  them  to  the  de- 
fendant, and  that  plaintiff  voluntarily  quit  the 
service  of  the  defendant  without  just  cause 
or  reascm  therefor,  and  in  violation  of  his 
agreement  to  remain  in  the  service  of  the  de- 
fendant until  the  surveying  and  engineering 
work  In  the  construction  of  the  canal  or  ditch 
was  complete,— and  demands  damages  by 
reason  of  the  failure  to  turn  over  the  field 
notes,  drawings,  and  plats,  and  by  reason  of 
his  quitting  the  employment  of  the  defendant 
before  the  canal  or  ditch  was  completed,  and 
also  alleges  that  the  defendant  furnished  cer- 
tain surveying  Instruments  to  the  plaintiff, 
and  he  carried  them  away  with  him  when  he 
quit  work  on  the  canal,  and  demands  judg- 
ment against  plaintiff  for  tbe  value  of  these 
instruments.  Plaintiff  below,  for  reply  to  the 
answer,  denies  specifically  all  the  new  matter 
set  up  in  the  answer  of  the  defendant  below 
which  is  in  conflict  with  his  petition  and 
amended  petition.  These  were  the  Issues 
upon  which  the  trial  was  had,  and  there 
was  but  one  single  witness  examined  on  the 
trial,  and  that  was  the  plaintiff  himself. 
He  testified  at  great  lengtb  as  to  making  the 
agreement  to  do  the  engineering  work  in  the 
construction  of  the  canal  or  ditch,  which  was 
partly  constructed  when  he  entered  the  serv- 
ice of  the  company,  and  as  to  the  compensa- 
tion he  was  to  receive,  and  the  work  done  in 
pursuance  of  his  agreement,  and  the  time  he 
commenced,  and  the  time  he  quit;  and  there 
was  no  objection  shown  anywhere  as  to  the 
manner  of  doing  tbe  work,  or  that  it  was  not 
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done  In  accordance  with  the  contract.  We 
think  the  evidence  proves  the  issues  on  part 
of  the  plaintiff  below  fully,  and  was  suflai- 
clent  to  sustain  the  verdict  of  the  jury,  and 
Justify  the  Judgment  of  the  court  thereon. 
The  evidence  covered  several  of  the  matters 
admitted  by  the  pleadings,  which  were  en- 
tlrdy  unnecessary,  under  the  pleadings,  to 
be  proven.  There  was  no  evidence  anywhere 
tending  to  prove  any  of  the  affirmative  mat- 
ters set  up  In  the  answer  of  the  defendant 
below. 

The  second  assignment  of  error  Is  In  the 
admission  in  evidence  of  the  conversations 
between  the  plaintiff  below  and  U.  D.  Pick- 
ering. It  Is  alleged  In  the  amended  petition 
of  the  plaintiff  below  that  the  contract  was 
made  by  him  in  behaU  of  himself,  and  by 
U.  D.  Pickering  on  behalf  of  the  defendant; 
that  at  the  time  of  making  the  contract  the 
said  Pickering  was  vice  president  of  the  Irri- 
gating company,  and  superintendent  of  the 
building  and  construction  of  said  canal  or 
ditch,  and  was  acting  In  that  capacity  at  the 
time.  Section  108,  c.  80,  Gen.  St.  1889,  reads: 
"In  aU  actions  allegations  of  the  e-xecution  of 
written  instruments  and  endorsements  there- 
on of  the  existence  of  a  corjroration  or  part- 
nership or  of  any  appointment  of  authority 
or  the  correctness  of  any  acc<ount  duly  veri- 
fied by  the  affidavit  of  the  party,  his  agent 
or  attorney,  shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the  affida- 
vit of  the  party,  his  agent  or  attorney."  The 
allegations  of  the  authority  of  Pickering  were 
not  denied  under  oath,  and  were  admitted  by 
the  pleadings,  and  it  was  not  necessary  to 
introduce  evidence  to  prove  the  authority  of 
Pickering  before  his  statements  oould  be  giv- 
en In  evidence;  and  it  was  also  shown  by 
the  evidence  that  the  only  contract  that 
Brlesen  liad  made  when  he  entered  the  em- 
ployment of  the  irrigating  company  was 
with  Pickering,  as  vice  president  of  said  com- 
pany; and  the  defendant's  answer  alleges  a 
contract  with  Brlesen,  and  asks  damages  for 
the  breach  of  it 

It  is  also  contended  that  the  court  orred 
In  the  admission  In  evidence  of  certain  con- 
versations between  Brlesen  and  Jones,  for 
the  reason  that  It  was  not  sliown  that  Jones 
was  an  agent  or  officer  of  the  Irrigating 
company,  or  had  any  authority  to  represent 
it,  and  his  statements  were  Incorapotent,  ir- 
relevant, and  immaterial.  It  Is  shown  from 
the  evidence:  That  .Tones  was  acting  in  con- 
junction with  Pickering  In  the  superintend- 
ency  of  the  construction  of  the  canal  for  the 
company.  That  both  Pickering  and  .Tones 
were  giving  directions  in  and  about  the 
work.  That  one  Cook  was  a  conti-actor,  do- 
ing the  work  of  excavating  and  making  fills 
in  the  construction  of  the  canal,  and  Picker- 
ing and  Jones  were  giving  the  engineers  and 
others  engaged  In  the  work  directions  as  to 
the  location  of  the  general  route  of  the  canal; 
and  it  also  appears  that  Jones  was  the  pee- 


son  who  provided  the  funds  to  pay  the  ex- 
penses and  to  pay  the  employes.  There  was 
no  time  during  the  progress  of  the  work  that 
there  was  any  objection  to  the  Instructions 
given  by  Jones.  That  he  was  on  the  work 
every  week,  and  he  was  the  one  whose  In- 
structions were  generally  followed,  and  he 
was  permitted,  for  about  four  months,  to  ap- 
pear as  one  of  the  officers  and  one  of  the 
superintendents  of  the  work,  without  any 
objection  whatever,  being  on  the  woiic  al- 
most continually,  and  the  directions  given  by 
him  were  entirely  satisfactory  to  the  com- 
pany. We  think  the  evidence  sufficiently 
shows  that  Jones  had  authority  to  represent 
the  company,  and  to  act  in  conjunction  with 
PickMlng  in  its  supervision,  and  that  his 
statements  and  directions  in  the  premises 
while  the  work  was  in  progress  were  sncb 
as  to  bind  the  corporation.  There  nevo'  has 
be«i  any  disapproval  of  the  manner  in  wliich 
the  work  was  done,  but,  on  the  contrary,  the 
whole  work  of  the  plaintiff  has  been  ap- 
proved; and  the  corporation  says.  In  its  an- 
swer to  the  petition  and  amended  petition, 
that  the  plaintiff  below  quit  work  volun- 
tarily, to  the  damage  of  the  company.  But, 
If  there  were  no  evidence  tending  to  show 
that  Jones  had  authority  to  represent  the 
company,  then  there  would  have  been  no 
prejudicial  error  In  the  admission  of  his  state- 
ments. In  the  evidence  given,  containing 
his  statements,  he  stated  nothing  about  the 
making  of  the  contract,  or  the  compensation 
to  be  paid  for  the  same,  or  the  length  of 
time  the  plaintiff  below  had  worked,  nor  any- 
thing about  any  material  fact  in  the  case; 
and  the  company  was  in  no  manner  preju- 
diced by  any  of  the  statements  testified  to 
as  having  been  made  by  Jones. 

It  is  contended  by  plaintiff  that  the  court 
erred  In  giving  Instruction  No.  5,  as  follows: 
"(5)  You  are  instructed  that  If  you  find  from 
the  evidence  that  the  blank  books,  papers, 
maps,  charts,  and  profiles  were  furnished  to 
the  said  plaintiff  by  the  defendant  eompanv, 
and  that  he,  the  said  plaintiff,  by  his  labor. 
art,  and  skill,  placed  therein  and  thereon 
field  notes,  tracings,  profiles,  and  mai>s 
which  were  and  are  valuable  to  said  defend- 
ant, and  that  defendant  had  not  paid  him 
for  such  services,  that  he  is  then  entitled  to 
a  lien  on  said  property  until  he  has  received 
his  pay."  The  defendant  below,  in  siil> 
rstance,  averred  that  the  work  to  be  done  by 
plaintiff  Included  the  execution  of  maps, 
field  notes,  and  drawings,  and  which  plain- 
tiff-offered  to  turn  over  to  the  defendant  be- 
low upon  defendant's  paying  plaintiff  what 
defendant  was  owing  him;  that  the  defend- 
ant below  refused  to  do  so,  and  for  that 
reason  alone  the  drawings,  field  notes,  and 
maps  were  not  delivered  to  the  defendant 
below;  that  he  was  then,  and  now  is,  and 
always  had  been  ready  and  willing  to  turn 
over  the  same  to  the  defendant,  upon  pay- 
ment for  his  services;  that  the  drawings, 
field  notes,  and  maps  did  not  belong  to  de- 
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fendant  until  plaintiff  was  paid  for  bis 
servlceB.  The  defendant  below,  In  Its  an- 
swer, among  other  matters,  In  substance, 
avers  that  plaintiff  did  undertake  to  do  cer- 
tain surveying  and  engineering  work;  that 
such  work  so  required  to  be  done  by  plain- 
tiff included  the  making  and  furnishing  to 
defendant  certain  field  notes,  drawings,  and 
plats;  that  the  entire  value  of  plaintiff's 
work  for  defendant  depended  upon  making 
and  furnishing  to  defendant  the  field  notes, 
plats,  and  drawings.  The  reply  of  the  plain- 
tiff below,  among  other  things,  in  substance, 
avers  that  it  was  not  true  that  plaintiff  re- 
fused to  deliver  the  field  notes,  drawings, 
and  plats  made  by  him  to  defendant,  but 
that  plaintiff  offered  to  deliver  the  same 
to  the  defendant  on  the  payment  by  it  to 
plaintiff  for  his  services.  Section  1,  c.  58, 
Gen.  St.  1889,  reads;  "Whenever  any  per- 
son shall  entrust  to  any  mechanic,  artisan  or 
tradesman  materials  to  construct,  alter  or 
repair  any  article  of  value,  or  any  article  of 
value  to  be  altered  or  repaired,  such  me- 
chanic, artisan  or  tradesman  shall  have  a 
lien  on  such  articles."  It  Is  contended  by 
plaintiff  in  error,  in  his  brief,  that  a  civil 
engineer  employed  by  the  month  Is  not  en- 
titled to  any  lien  upon  Instruments  pro- 
duced by  his  labor,  and  that  the  very  fact 
that  the  employment,  if  any,  was  upon  a 
salary,  to  be  paid  indefinitely  or  monthly,  is 
inconsistent  with  the  claim  of  Hen  under  par- 
agraph 3(563  of  the  General  Statutes  of  1889, 
relating  to  mechanics,  artisans,  and  trades- 
men doing  job  or  piece  work,  and  not  to 
salaried  employes.  We  do  not  think  that  it 
makes  any  difference  whether  the  engineer 
is  employed  by  the  month,  the  day,  or  wheth- 
er he  is  only  employed  to  make  the  field 
notes,  drawings,  and  plata  He  is  entitled  to 
his  lien  until  he  has  been  paid  for  the  mak- 
ing of  the  same,  and,  where  he  has  not  de- 
livered over  the  possession  to  the  adverse 
party,  is  entitled  to  retain  possession  of  the 
field  notes,  maps,  and  drawings  until  he  has 
received  his  compensation  for  making  the 
sama 

It  is  insisted  that  the  court  erred  in  allow- 
ing the  pleadings  to  be  taken  to  the  jury 
room.  The  court,  in  instructing  the  jury, 
gave  them,  very  fuliy  and  completely,  the  is- 
sues stated  in  the  pleadings,  and  what  was 
claimed  by  each,  stating  to  them  that  the 
plaintiff  alleged  that  he  entered  Into  a  con- 


tract with  the  Amazon  Irrigating  Company, 
through  its  authorized  agent,  to  work  for  It, 
as  a  civil  engineer,  at  $100  per  month,  and 
that  the  amount  due  him  under  his  contract, 
for  work  and  labor  performed,  over  and 
above  all  set-offs  or  counterclaims,  was  the 
sum  of  $321.65,  with  7  per  cent,  from  May 
22,  1888;  that  he  also  claimed  a  lien  on  cer- 
tain books  and  papers  in  his  possession,  con- 
taining maps,  profiles,  and  field  notes  made 
by  him  while  acting  as  such  civil  engineer, 
said  books,  maps,  and  profiles  having  been 
furnished  to  him,  in  blank,  by  said  company, 
for  the  purpose  for  which  they  were  used; 
and  that  it  was  claimed  by  the  company  that 
the  work  done  by  plaintiff  was  of  little  value 
to  it,  except  by  and  through  the  maps,  charts, 
profiles,  and  field  notes,  and  that,  unless  the 
company  can  have  them,  it  does  not  owe  the 
plaintiff  anything.  The  defendant  below 
could  not  have  been  prejudiced  by  allowing 
the  pleadings  to  go  to  the  jury  room  for  ref- 
erences for  dates,  after  having  the  Issues  fuliy 
stated  by  the  court.  In  the  case  of  Myer 
V.  Moon,  45  Kan.  580,  2(5  Pac.  40,  Justice 
Johnston,  delivering  the  opinion  of  the  court, 
says:  "In  charging  the  jury,  the  court,  in- 
stead of  reciting  at  length  the  contract  al- 
leged to  have  been  violated,  and  the  misrep- 
resentations alleged  to  have  been  made,  re- 
ferred the  jury  to  the  petition,  and  indicated 
those  portions  of  the  petition  where  the  con- 
tract and  misrepresentations  might  be  found, 
by  pencil  marks,  and  permitted  the  jury  to 
take  the  petition  to  the  jury  room  with  them. 
The  practice  of  referring  the  jury  to  the 
pleadings  In  order  to  determine,  in  whole  or 
in  part,  the  issues  of  the  case,  is  not  to  be 
commended.  It  is  the  province  of  the  court 
to  determine  the  issues,  and  state  them  to  the 
jury,  and  not  leave  them  to  ascertain  the  ef- 
fect of  the  pleadings,  or  the  Issues  which  they 
present.  In  this  case,  however,  the  issues 
were  stated  by  the  court,  and  the  jury  were 
only  referred  to  the  petition  to  ascertain  the 
terms  of  the  contract,  which  were  not  dis- 
puted, and  the  misrepresentations  which  it 
was  alleged  had  been  made  by  Myer.  The 
constiniction  of  the  pleadings,  or  the  deter- 
mination of  what  the  pleadings  were,  was 
not  left  to  the  jury,  and  no  prejudice  could 
have  resulted  from  the  action  of  the  court." 
There  being  no  error  in  the  record,  the  judg- 
ment of  the  district  court  is  afiirmed.  All 
the  judges  concurring. 
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